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REPORTS  of  CASES  ARGUED  and  DETERMINED 
in  the  COURTS  of  EXCHEQUER  and  EX- 
CHEQUER CHAMBER,  from  Trinity  Term, 
7  VICT.,  to  Hilary  Vacation,  8  VICT.,  both 
inckisive.  By  R.  MEESON,  Esq.,  and  W.  N. 
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[1]    Reports    of    Cases    Argued    and    Determined    in    the    Courts    of 
Exchequer,  and  Exchequer  Chamber,  Trinity  Term,  7  Victoria. 

Directions  to  the  Taxing  Officers  in  lieu  of  the  Directions  of  Hilary  Vaca- 
tion, 4  Will.  4,  1834,  so  far  as  relates  to  the  Scale  of  Costs  in  Cases 
WHERE  the  Sum  recovered,  &c.  does  not  exceed  £20. 

"  That,  in  all  actions  of  assumpsit,  debt,  or  covenant,  when  the  sum  recovered  or 
paid  into  Court,  and  accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or  agreed 
to  be  paid  on  the  settlement  of  the  action,  shall  not  exceed  £20,  without  costs,  the 
costs  both  of  the  plaintiff'  and  defendant,  and  as  well  between  attorney  and  client,  as 
part}'  and  party,  except  as  hereinafter  excepted,  shall  be  taxed  according  to  the  reduced 
scale  hereunto  annexed. 

"  Provided,  that,  in  case  of  trial  before  a  Judge  in  one  of  the  superior  courts,  or 
Judge  of  assize,  if  the  Judge  shall  certify  on  the  postea  that  the  cause  was  proper  to 
be  tried  before  him,  and  not  before  a  sheriff  or  Judge  of  an  [2]  inferior  court,  the 
costs  shall  be  taxed  upon  the  usual  scale. 

"  Where,  in  like  actions,  the  sum  indorsed  on  the  summons  shall  be  more  than  £20, 
but  the  plaintiff'  fails  to  recover  more  than  that  sum,  and  the  Judge  does  not  certify 
as  aforesaid,  the  plaintiff's  costs,  as  well  between  paity  and  party,  as  also  between 
attorney  and  client,  shall  be  taxed  as  upon  a  writ  of  trial  before  a  Judge  of  a  court  of 
record  where  attornies  are  not  allowed  to  act  as  advocates,  as  hereinafter  provided 
for ;  but  the  defendant's  costs,  if  any,  are  to  l)e  taxed  on  the  usual  scale. 

"  Provided  also,  that,  in  cases  triable  before  the  sheriff  or  Judge  of  an  infeiior 
couit,  where  the  Judge  shall  refuse  to  make  an  order  for  such  trial,  the  Judge  shall, 
if  he  shall  think  fit,  direct,  at  the  time  of  such  refu.sal,  on  what  scale  the  costs  of  each 
party  shall  be  taxed  ;  and,  in  default  of  such  direction,  the  costs  of  both  parties  shall 
be  tiixed  on  the  u.sual  scale." 

[Then  follows  a  scale  of  charges  to  be  allowed.] 

"  The  foregoing  charges  are  intended  as  examples. 

"The  Masters  will  exercise  their  discretion  in  allowing  for  attendances,  having 
regard  to  the  expense  saved  or  favour  granted  to  the  party,  and  all  the  circumstances 
of  the  case ;  bearing  in  mind,  that,  for  attendances,  the  allowances  are  not  to  be  more 
than  half  what  are  allowed  when  costs  are  taxed  upon  the  usual  scale.  In  other  eases, 
not  hereby  provided  for,  the  Masters  will  conform  to  the  rate  of  charges  hereinbefore 
inserted,  or  as  near  thereto  as  circumstances  will  allow." 

[3]  In  re  Henry  Lloyd  Harries,  Gent.,  one,  <lc.  May  22,  1844. — 'Where  a 
client  gives  his  attorney  a  bill  of  exchange  or  promissory  note  for  the 
amount  of  his  bill,  which    is    ultimately    paid,  the  twelve    months    limited    by 
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the  6  &  7  Vict.  c.  73,  s.  41,  for  taxation  of  the  bill  after  payment,  date  from  the 
time  when  the  bill  or  note  was  paid,  not  when  it  was  originally  given  ;  unless 
theie  be  circumstances  to  shew  that  it  was  treated  by  the  parties  as  actual  pay- 
ment at  the  time  when  given. 

[S.  C.  1  D,  &  L.  1018 ;  13  L.  J.  Ex.  259 ;  8  Jur.  4-53.] 

An  order  was  made  by  Alderson,  B.,  at  Chambers,  on  the  17th  of  February  last, 
to  refer  it  to  the  Master  to  ascertain  what  bills  for  business  done  by  H.  L.  Harries,  in 
the  common-law  courts,  for  certain  persons  therein  mentioned,  had  been  paid  more 
than  twelve  months  previously  to  the  taking  out  of  the  summons,  and  to  tax 
the  same. 

The  Master  reported,  that  the  several  bills  of  costs  produced  before  him  had  not 
been  settled  in  cash  payments  more  than  twelve  months  ;  but  that  a  promissory  note, 
drawn  by  Thomas  Davies,  per  procuration  of  John  M.  Davies,  and  by  Jos.  M.  Davies, 
for  2961.  1.5s.  9d.,  bearing  date  the  22nd  of  May,  1839,  and  afterwards  a  substituted 
promissory  note  for  ,£279,  drawn  by  Jos.  M.  Davies,  bearing  date  the  14th  of  August, 
1839,  payable  two  months  after  date,  was  given  to  the  said  H.  L.  Harries  for  the 
same ;  and  that,  upon  the  occasion  of  the  £279  note  being  given,  the  note  for 
2961.  15s.  9d.  was  delivered  to  the  said  Jos.  M.  Davies,  but  that  the  sum  of  £279  was 
not  paid  in  cash  till  July,  1843;  that  the  said  H.  L.  Harries  claimed  to  hold  certain 
title-deeds  of  Thomas  Davies,  and  did  keep  such  deeds  in  his  possession  until  payment 
was  made  to  him,  on  the  29th  of  July,  1843,  of  £820,  which  included  the  said  note 
for  £279,  which  was  delivered  up  with  the  said  deeds.  The  Master  therefore  sub- 
mitted, that  the  said  bills  were  liable  to  taxation  ;  but  he  had  forborne  to  tax  the 
same,  at  the  instance  of  the  parties,  until  the  opinion  of  the  Court  should  be  taken 
thereon.  The  question  for  the  opinion  of  the  Court  was,  whether,  under  the 
Attornies  and  Solicitors  Act,  (6  &  7  Vict.  c.  73,  s.  41),  the  application  to  tax  could  be 
considered  as  having  been  made  "within  twelve  months  after  payment." 

In  Easter  Term,  E.  V.  Williams  obtained  a  rule  to  shew  [4]  cause  why  the 
Master  should  not,  under  these  circumstances,  forbear  to  tax  the  bill  of  costs. 
Against  which 

Jervis  now  shewed  cause.  The  question  in  this  case  is,  whether  the  giving  of  a 
promissory  note  to  an  attorney,  paj'able  two  months  after  date,  for  the  amount  of  his 
bill,  can  be  considered  as  payment  within  the  meaning  of  the  6  &  7  Vict.  c.  73,  s.  41. 
It  is  submitted,  that  it  clearly  cannot.  The  delivery  of  such  a  note  would  not  support 
a  plea  of  payment.  This  question  was  raised,  but  not  decided,  in  the  case  In  re  JFilton 
(13  L.  J.  Q.  B.  17  ;  7  Jur.  1 133).  But  Saycr  v.  Wagstal)  {h  Beav.  415)  is  a  decision  on 
the  statute  in  question,  expressly  in  point  against  this  application.  In  that  case  Lord 
Langdale,  M.  R.,  says,  "  The  substantial  question  here  is,  whether  a  debt  is  to  be 
nonsidered  as  paid  at  the  time  of  the  delivery  to  the  creditor  of  a  promissory  note  for 
the  amount,  payable  at  a  future  day,  on  which,  or  in  due  time  after  which,  the  note  is 
afterwards  duly  honoured  and  paid.  The  debt  may  be  considered  as  actually  paid,  if 
the  creditor,  at  the  time  of  receiving  the  note,  has  agreed  to  take  it  in  payment  of 
the  debt,  and  to  take  upon  himself  the  risk  of  the  note  being  paid ;  or  if,  fi'om  the 
conduct  of  the  creditor,  or  the  special  circumstances  of  the  case,  such  a  payment 
is  legally  to  be  implied.  But,  in  the  absence  of  any  special  circumstances,  throwing 
the  risk  of  the  note  upon  the  creditor,  his  receiving  the  note  in  lieu  of  present  pay- 
ment of  the  debt  is  no  more  than  giving  extended  credit,  postponing  the  demand  for 
immediate  payment,  or  giving  time  for  payment  on  a  future  day,  in  consideration  of 
receiving  this  species  of  security.  Whilst  the  time  runs,  payment  cannot  legally  be 
enforced,  but  the  debt  continues  till  payment  is  actually  made  ;  and  if  payment  be  not 
made  when  the  time  has  run  out,  payment  of  the  debt  may  be  enforced  as  if  the  note 
had  not  been  given.  If  payment  be  made  at  or  before  the  [5]  expiration  of  the 
extended  time  allowed,  it  is  then,  for  the  first  time,  that  the  debt  is  paid."  Now, 
here,  it  is  clear  the  note  was  not  received  as  payment  at  the  time  it  was  given, 
because  Mr.  Harries  claimed  to  hold,  and  did  hold,  the  title-deeds  of  the  clients 
during  the  currency  of  the  note,  as  a  further  security  until  payment  was  made 
in  cash. 

E.  V.  Williams,  contra.  It  certainly  cannot  be  contended  that  this  note  was  taken 
as  actual  payment  at  the  time.  But  it  is  submitted,  that  this  act  of  Parliament  is 
satisfied,  if  a  promissory  note  or  bill  of  exchange  be  given  for  the  amount  of  the 


13M.  &;W.  6.  IN    RE   HARRIES  6 

attorney's  bill,  which  is  ultimately  paid  ;  that  such  pa\-meiit  operates  ab  initio,  and 
the  twelve  months  run  from  the  time  when  the  note  or  bill  was  originally  given. 
Sayvr  v.  U'aijstaff  is,  no  doubt,  an  authority  against  this  position,  and  it  must,  therefore, 
be  contended,  that  that  was  not  a  correct  decision.     It  may  be  said  that  an  attorney 
may  get  rid  of  any  future  investigation  by  taking  a  bill  or  note,  if  it  is  to  be  considered 
as  payment ;  but  so  he  may,  at  all  events,  by  taking  it  expressly  as  payment,  which 
he  will  do  if  the  client  be  solvent,  or  he  can  obtain  good  security.     It  is  not  cash 
payment  which  is  required  by  the  statute.     [Rolfe,  B.     Does  not  payment  mean  cash 
paVment,  unless  where  the  parties  agree  to  take  something  else  as  cash,  and  so  to 
make  it  payment?]     Suppose  there  were  an  agreement  to  set  off  a  cross  demand  ;  can 
it  be  said  the  statute  would  not  apply  to  such  a  wisel     Or,  suppose  a  promissory 
note  given  by  the  client  to  the  attorney  were  indorsed  by  him  to  another  party  who 
had  a  demand  against  him,  and  the  note  were  afterwards  paid  to  that  party,  would 
not  this  be  a  payment  from  the  time  of  the  indorsement  I     There  are  some  analogous 
authorities  on  the  Statute  of  Limitations.     In  Irvinq  v.   Veiirh  (3  M.  it  W.  90)  and  in 
[6]  Gou-an  v.  Foster  (3  B.  &  Adol.  507)  it  was  held,  that,  where  a  bill  of  c-xxhange  is 
drawn  in  part  payment  of  a  debt,  and  is  paid  when  due,  it  operates  as  part  payment, 
to  defeat  the  Statute  of  Limitations,  from  the  time  when  the  bill  was  originally  delivered 
to  the  creditor,  not  from  the  time  of  its  payment.     No  doubt  the  principle  of  those 
cases  is,  that  it  operates  as  a  promise,  which  is  made  at  the  time  when  the  bill  is  given  ; 
but  still,  as  it  is  from  the  part  payment  that  the  effect  is  to  arise,  according  to  the 
argument  on  the  other  side,  no  ert'ect  at  all  should  be  assigned  to  the  mere  giving  of 
the  bill.     Whenever  a  bill  or  note  is  given  on  account  of  a  demand,  the  parties  tacitly 
say  that   the  giving  of   it  shall  be  treated   as    payment,  if   it  be  ultimately  paid. 
[Pollock,  C.   B.     But  the  question  is,  from  what  time  1     While  the  bill  or  note  is 
running,  it  is  merely  a  security  ;  the  best  proof  of  which  is,  that,  if  it  be  overdue  and 
unpaid,  it  may  be  altogether  disregarded,  and  the  creditor  may  go  for  his  original 
demand.]     When  the  note  is  ultimately  paid,  that  payment  is  not  in  discharge  of  the 
attorney's  bill,  but  of  the  note  ;  therefore,  payment  of  the  attorney's  bill  is  made  in 
the  first  instance.     If  there  be  fraud  in  the  attorney  in  taking  too  much  money,  the 
client  has  a  year  from  the  time  of  payment  for  taxation  of  the  bill ;  so,  if  there  be 
fraud  in  taking  a  bill  or  note  for  too  great  an  amount,  he  has  a  year  from  that  time, 
which  is  an  ample  period  for  the  investigation  of  any  defect.     [Alderson,  B.     The 
cases  you   refer  to  turn  on   its   being   part   payment,  which   must  be  accompanied 
with  an  acknowledgment  of  the  rest  of  the  debt  being  due,  which  acknowledgment  is 
not  in  the  payment,  but  in  the  giving  of  the  bill :  the  same  point  does  not  arise  where 
there  is  whole  payment.]     There  cannot  be  any  difterence  in  principle,  whether  the 
year  runs  from  the  giving  of  money,  or  of  a  security  which  may  be  immediately 
indorsed  and  turned  into  money.     Then,  [7]  during  the  currency  of  the  bill  or  note, 
the  right  of  action  is  suspended  ;  so  that,  in  either  case  of  payment,  the  attorney  is 
equally  prevented  from  suing.     In  Pearce  v.  Davis  (1   M.  &  Rob.  365),  where  it  was 
ruled  that  the  mere  drawing  of  a  cheque  by  the  defendant  in  favour  of  the  plaintiff, 
the  cheque  not  being  paid,  was  no  evidence  of  a  loan,  Patteson,  J.,  says,  "The  produc- 
tion of  this  cheque  is  not  evidence  of  any  loan  ;  if  it  be  evidence  of  anything,  it  is 
rather  evidence  of  payment ;  it  operates  as  payment  until  it  has  been  presented,  and 
refused." 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  case 
of  Saijer  v.  IVagstaff  is  a  decisive  authority  upon  the  point.  There  the  Master  of  the 
KoUs  expressly  laid  it  down,  that  the  giving  a  promissory  note  in  lieu  of  present  pay- 
ment is  no  more  than  giving  extended  credit,  in  consideration  of  receiving  this  species 
of  security.  That  decision  is  in  accordance  with  what  has  always  been  understood  to 
be  the  law,  that,  as  between  the  same  parties,  a  bill  or  note  is  not  payment,  but  merely 
a  secuiity  ;  and  that,  if  it  be  dishonoured,  it  may  be  altogether  disregarded,  and  an 
action  brought  on  the  original  consideration.  With  respect  to  the  cases  cited,  which 
were  decided  on  the  Statute  of  Limitations,  the  9  Geo.  4,  c.  14,  they  do  not  turn  on 
the  meaning  of  the  word  "  payment "  in  that  act.  The  words  of  that  statute  are,  "  that 
nothing  therein  contained  shall  take  away  or  lessen  the  effect  of  any  payment  of 
principal  or  interest;"  so  that  the  question  of  what  amounts  to  pa3'ment  is  left  just 
as  it  stood  before.  I  cannot,  therefore,  consider  that  act,  or  the  cases  decided  upon 
it,  as  putting  any  legislative  or  judicial  constiniction  on  the  word  "  payment."  What, 
then,  is  the  meaning  of  "  payment,"  as  used  in  the  statute  now  under  eonsidera-[8]- 
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tion  1  I  think  it  must  mean  either  actual  payment  in  money,  or  in  that  which  the 
parties  have  agreed  to  treat  as  money.  I  do  not  know  that  we  ought  to  speculate  on 
the  consequences  of  our  decision  ;  but,  if  we  were  to  do  so,  I  should  rather  be  disposed 
to  give  a  large  than  a  narrow  construction  to  the  act  of  Parliament :  and,  if  special 
circumstances  were  wanted,  the  fact  reported  by  the  Master  is  quite  sufficient  to  shew, 
that,  in  this  case,  the  promissory  note  was  not  given  as  payment ;  namely,  that  the 
attorney  claimed  to  hold  the  title-deeds  of  his  clients  by  way  of  security  for  future 
payment. 

Alderson,  B.  I  am  of  the  same  opinion.  Unless  the  parties  could  plead  this  as 
payment,  it  seems  to  me  that  it  is  not  payment  within  the  meaning  of  this  act  of 
Parliament.  It  is  clear  they  could  not  do  so  here  ;  during  the  currency  of  the  note, 
they  could  only  plead  that  the  attorney  was  not  entitled  to  sue.  It  is,  in  truth,  no 
payment  at  all.  The  cases  decided  on  the  Statute  of  Limitations  proceed  on  an  entirely 
diHerent  principle ;  the  question  there  is  as  to  the  eft'ect  of  part  payment,  and  from 
what  period  the  acknowledgment  is  to  be  implied,  which  is  to  defeat  the  statute.  It 
is  clear  that  must  be  from  the  acknowledgment  contained  in  the  bill  or  note  itself ; 
the  payment  may  be  made  by  a  diflerent  party. 

GURNEY,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  same  opinion.  I  do  not  say  there  may  not  be  other  acts 
of  Parliament  in  which  the  word  "paj'ment"  may  require  a  different  construction; 
but,  here,  the  clear  meaning  of  it  is,  when  money  or  money's  worth,  is  given  to  the 
attorney,  under  such  circumstances  that  he  never  afterwards  can  sue  for  his  bill.  That 
[9]  is  quite  a  sufficient  consideration  to  warrant  us  in  following  the  decision  of  the 
Master  of  the  Rolls. 

Rule  discharged. 

Wheld.\l  v.  The  Northern  and  Eastern  Railway  Co.  May  22,  1844.— The 
delivery  of  a  copy  affidavit  of  increase,  which,  instead  of  a  complete  jurat,  has 
only  the  word  "  sworu "  &c.,  is  not  a  compliance  with  the  rule  of  this  court  of 
T.  T.,  1  Will.  4,  s.  10.  But  for  this  defect  the  Court  will  not  set  aside  the  judg- 
ment, but  will  only  direct  a  review  of  the  taxation. 

[S.  C.  2  D.  &  L.  246  ;  1.3  L.  J.  Ex.  258 ;  8  Jur.  859.] 

In  this  case  a  rule  had  been  obtained,  calling  upon  the  defendants  to  shew  cause 
why  the  taxation  of  the  costs  should  not  be  reviewed,  and  why  the  judgment  should 
not  be  set  aside  for  irregularity,  with  costs,  on  the  ground  that  the  copy  affidavit  of 
increase  delivered  to  the  plaintiff"  did  not  appear  to  be  a  true  copy,  for  want  of  a 
proper  jurat,  containing  only  the  word  "  sworn  "  &c.,  without  saying  before  whom, 
or  having  the  signature  of  the  deponent,  in  violation  of  the  rule  of  this  court  of  T.  T., 
1  Will.  4,  s.  lO.(a) 

Jervis  shewed  cause.  This  rule  was  obtained  on  the  authority  of  I'odd  v.  Fellingham 
(8  Dowl.  P.  C.  372),  in  which  it  was  held  that  the  rule  of  this  court,  which  requires 
the  delivery  of  a  copy  of  the  bill  of  costs  and  affidavit  of  increase  one  day  pievious 
to  taxation,  is  not  complied  with  by  one  day's  previous  delivery  of  the  copy  of  an 
affidavit  of  increase  not  sworn  until  the  day  of  taxation  ;  but,  here,  it  is  merely 
inferred  that  the  affidavit  was  not  sworn,  for  want  of  these  words  in  the  copy 
delivered.  [Pollock,  C.  B.  [10]  That  was  in  fact  a  copy  of  an  affidavit  to  be  sworn, 
and  therefore  it  could  not  contain  any  jurat.]  Yes  ;  here  it  is  not  shewn  that  the 
affidavit  was  not  sworn  when  the  copy  was  delivered.  The  copying  of  the  whole 
jurat  could  give  no  information  ;  the  plaintiff'  had  all  the  information  in  the  body  of 
the  affidavit  which  was  necessary  for  the  purpose  of  the  taxation.  And,  besides,  as 
the  affidavit  must  have  been  on  the  file,  having  been  used  for  the  purpose  of  the 
taxation,  he  could  learn  from  it  how  and  before  whom  it  was  sworn.  [Alderson,  B. 
It  is  not  an  affidavit  until  sworn,  and,  if  sworn,  it  will  have  a  jurat;  then,  if  the 

(o)  Which  directs,  "  that  one  day's  previous  notice  of  the  time  of  taxing  costs 
upon  rules,  orders,  posteas,  and  inquisitions,  and  a  copy  of  the  bill  of  costs  and 
affidavits  to  increase,  (if  any),  shall  be  given  and  delivered  by  the  attorney  orattornies 
of  the  party  or  parties  whose  costs  are  to  be  taxed  to  the  attorney  of  the  othei'  party 
or  parties  in  the  same  action,  at  the  time  of  serving  of  such  notice,"  &c. 
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party  is  to  give  .a  copj'  of  it,  he  must  give  a  copy  of  the  jurat.]  Would  the  copy 
have  been  iiisufticicnt,  if  it  had  called  the  defendants  merely  the  N.  and  E.  Railway  Co  , 
or  if  it  had  abbreviated  the  words  plaintiff  or  defendant!  It  cannot  be  necessary 
that  the  same  strictness  should  be  observed  in  the  copy  delivered  as  in  the  athdavit 
itself,  where  it  is  required  only  in  order  to  found  an  indictment  for  perjury.  An 
office  copy  must  also  bo  complete,  to  enable  the  opposite  party  to  take  any  technical 
objection  on  the  discussion  of  the  rule  ;  but,  here,  the  defendants  had  the  opportunity 
of  seeing  all  this  before  the  Master.  [Grurney,  B.  Why  should  we  sit  here  to 
ascertain  how  near  a  man  can  go  who  has  a  plain  rule  before  him  for  his  guidance  1] 
At  all  events,  the  plaintiff  cannot  have  the  costs  of  this  rule,  for  he  has  asked  for  too 
much  :  this  defect  is  no  ground  for  setting  aside  the  judgment :  Taylor  v.  Murray 
(3  M.  &  W.  141). 

Lush,  contn'i.  The  rule  ought  to  be  made  absolute  with  costs.  The  Court  will 
not  allow  a  judgment  to  stand  which  has  been  obtained  too  soon  by  means  of  an 
irregularity.  It  may  become  a  question  between  conHicting  creditors.  [Alderson,  B. 
Taylw  v.  Murray  seems  to  be  an  express  authority  on  this  point.]  There  is  this  differ- 
ence :  this  is  [11]  a  judgment  signed  by  the  defendants,  and  for  the  costs  only  ;  that 
was  a  judgment  for  debt  and  costs,  signed  by  a  plaintiff,  who  may  abandon  the  costs. 
A  judgment  for  the  defendant  is  not  complete  until  the  taxation  of  costs,  and  embodies 
the  allocatur.  [Alderson,  B.  Still  the  Court  there  allowed  the  judgment  to  stand, 
not  only  for  the  debt,  but  also  for  the  future  costs  on  taxation.]  But  the  point  as  to 
the  relation  of  judgments  was  not  brought  before  the  Court.  Here,  if  there  be  any 
variation  in  the  costs  on  the  second  taxation,  that  will  go  to  the  entirety  of  the  judg- 
ment :  if  the  costs  have  not  been  properly  ascertained  by  the  Court,  there  is  no  good 
judgment.  [Pollock,  C.  B.  Has  not  the  defendant  a  right  to  sign  judgment  to  get 
rid  of  the  suit,  though  he  claims  no  costs'!  Alderson,  B.  After  all,  it  is  for  the 
discretion  of  the  Court,  whether  the  rule  shall  be  absolute  with  or  without  costs  ;  and 
if  you  choose  to  stand  on  such  a  technical  point,  instead  of  on  merits,  you  must  stand 
on  it  without  costs. 

Per  Curiam.     Kule  absolute  to  review  the  taxation,  without  costs. 

[12]  Tew  v.  Jones.  May  22,  1844. — The  defendant  and  another  person  conveyed 
to  the  plaintiff  an  undivided  moiety  of  several  houses,  of  which  they  were  seised 
as  devisees  in  trust.  Of  one  of  these  houses  the  defendant  had  long  before  been 
in  possession,  and  continued  to  occupy  it  after  the  conveyance  : — Held,  that  such 
occupation  did  not  of  itself  entitle  the  plaintiff  to  sue  him  for  use  and  occupation. 

[S.  C.  14  L.  J.  E.Y.  94.] 

Debt  for  use  and  occupation  of  a  messuage,  &c.  Plea,  nunquam  indebitatus.  At 
the  trial,  bcfoie  the  Unflershcriff  of  Cheshire,  the  plaintiil'  put  in  deeds  of  lease  and 
release,  dated  in  the  year  1841,  whereby  the  defendant  and  another  person  conveyed 
to  the  plaintiff  an  undivided  moiety  of  five  houses,  of  which  they  were  seised  as 
devisees  in  trust  under  a  will.  The  defendant  had  occupied  for  a  period  of  twenty- 
five  years  one  of  these  houses,  in  respect  of  which  this  action  was  brought;  but  no 
evidence  was  given  of  any  express  contract  of  tenancy  between  him  and  the  plaintiff 
for  his  occupation  subsequent  to  the  conve3'ance.  At  the  close  of  the  plaintiff's  ease, 
the  defendant's  counsel  applied  for  a  nonsuit,  on  the  ground  that  there  was  no 
evidence  of  any  tenancy,  or  of  an  occuj)ation  by  the  permission  or  sufferance  of  the 
plaintiff.  The  uiidersheriff  refused  to  nonsuit,  and  left  the  case  to  the  jury,  who 
found  a  verdict  for  the  plaintiff. 

Willes  had  obtaineil,  in  Easter  Term,  a  rule  nisi  to  set  aside  the  verdict  and  enter 
a  nonsuit,  first,  on  the  objection  taken  at  the  trial,  or,  secondly,  on  the  ground  that 
this  action  could  not  be  maintained,  the  plaintiff  and  defendant  being  tenants  in 
common  of  the  premises. 

Pashley  shewed  cause.  The  evidence  given  at  the  trial  was  sufficient  to  create, 
for  the  purpo.se  of  this  action,  the  relation  of  landlord  and  tenant,  and  to  enable  the 
plaintiff  to  sue  for  use  and  occupation.  It  is  a  stronger  case  than  that  of  mortgagor 
and  mortgagee,  in  which  case  Partridge  v.  Here  (5  B.  &  Aid.  fi04  ;  1  D.  ik  \i.  272)  is 
an  authority  that  the  action  for  use  and  occupation  may  l)e  maintained  by  the  mort- 
gagee.    It  is  suHi-[13]-cient  that  the  plaintiff  has  legal  title,  and  that  the  defendant 
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is  in  possession  with  her  acquiescence.  Hikhman  v.  Walton  (4  M.  &  W.  409)  and 
Doe  d.  Boby  v.  Muimj  {8  B.  &  Cr.  767  ;  3  Man.  &  R.  107)  are  authorities  confirmatory 
of  the  principle  laid  down  in  Parfrid(/e  v.  Bere. 

Secondly,  a  tenant  in  common  (supposing  these  parties  to  be  tenants  in  common) 
may  biing  ejectment  against  his  co-tenant,  or  distrain  on  him,  being  assignee  of  his 
lessee:  Doe  d.  IFaiun  v.  Horn  (5  M.  &  W.  564),  Snelgar  v.  Henston  (Cro'  Jac.  611); 
and  there  seems  to  be  no  reason  why  he  may  not  also  sue  him  for  use  and  occupation. 
But,  here,  there  was  no  evidence  that  the  plaintiff  and  defendant  were  tenants  in 
common ;  the  defendant  was  not  shewn  to  be  still  seised  of  the  other  undivided 
moiety  of  the  estate. 

Willes,  contra.  This  is  not  even  the  case  of  a  party  in  possession  of  all,  of  which 
he  has  conveyed  an  undivided  moiety ;  the  defendant  was  in  occupation  of  one  house 
only  out  of  the  five.  [Rolfe,  B.  How  does  the  conveyance  make  him  a  tenant?  Is 
it  not  an  adverse  possession  1  Could  the  purchaser  bring  ejectment  twenty  years  and 
a  month  after  the  date  of  the  conveyance?  Yet,  if  the  defendant  be  a  tenant  at  will, 
the  plaintiff  would  have  twenty-one  years  to  bring  her  ejectment.  The  case  of 
mortgagor  and  mortgagee  is  quite  different,  and  depends  upon  their  peculiar  relation. 
Alderson,  B.  Suppose  a  person  sells  an  estate  out  and  out,  and  remains  in  possession, 
is  he  the  tenant  of  the  purchaser?  The  purchaser  is  clearly  admitted  into  possession 
by  the  permission  of  the  seller,  but  the  seller  remains  in  adversely.]  Yes ;  the 
purchaser's  remedy  is  only  by  an  action  for  not  delivering  possession,  or  by  ejectment. 

Pollock,  C'.  B.  There  must  be  some  evidence  of  a  hold-[14]-ing  by  the  per- 
mission of  the  plaintiff'.  Here  the  defendant,  having  conveyed  a  moiety  of  five  houses 
to  the  plaintiff,  remains  in  possession  of  one.  There  is  no  evidence  of  a  tenancy 
in  that. 

Aldekson,  B.,  and  Gurney,  B.,  concurred. 

Rolfe,  B.  If  a  vendor  remains  in  possession  by  agreement,  the  terms  of  that 
agreement  will  speak  for  themselves  ;  if  not,  he  is  a  wrongdoer,  and  may  be  turned 
out  by  ejectment,  and  is  liable  in  trespass  for  mesne  profits.  The  supposed  analogy 
of  the  case  of  mortgagor  and  mortgagee  does  not  exist ;  the  mortgagor  is  the  tenant 
by  sufferance  of  the  mortgagee,  in  consequence  of  the  peculiar  relation  existing 
between  them,  and  which  does  not  exist  between  a  vendor  and  vendee. 

Rule  absolute  for  a  nonsuit. 

BuowN  V.  Wilkinson.  May  27,  1844. — Assumpsit  by  payee  against  maker  of  a 
promissory  note.  Plea,  that  the  note  was  made  and  delivered  to  the  plaintiff', 
by  the  defendant,  jointly  with,  and  as  surety  for,  J.  S.,  for  securing  the  re-pay- 
ment of  a  loan  to  J.  S.  of  £20  by  a  friendly  society  ;  that  the  said  loan  was  made 
in  the  ordinary  way  of  business  of  the  society,  and  not  otherwise ;  and  that, 
according  to  the  rules  of  the  society,  the  said  loan  was  to  be  repaid  by  J.  S.  by 
weekly  instalments  of  8s.,  and  discount  at  the  rate  of  2s.  in  the  pound,  and  no 
more,  was  to  be  charged  for  the  forbearance  of  the  money,  to  be  deducted  from 
the  £20  at  the  time  of  its  advance  ;  and  that  the  society  wrongfully  and 
fraudulently,  conti'ary  to  its  rules,  and  without  the  defendant's  consent,  deducted 
a  larger  sum  as  discount  than  2s.  in  the  pound : — Held  bad,  on  special  demurrer. 

[S.  C.  13  L.  J.  Ex.  .302.] 

Assumpsit  by  payee  against  maker  of  a  promissory  note.  Plea,  that  the  said  note 
was  made  by  the  defendant,  and  delivered  to  the  plaintiff',  jointly  and  severally  with, 
and  as  surety  for,  one  W.  G.  Atkinson,  for  securing  the  re-payment  of  a  certain  loan 
of  £20,  then  lent  and  advanced  by  a  certain  society  called  "The  Holborn  Loan  and 
Investment  Society,"  to  the  said  W.  G.  Atkinson;  that  the  said  loan  was  lent  and 
advanced  by  the  said  society  in  the  ordinary  way  of  the  business  of  the  said  society, 
and  not  [15]  otherwise  ;  and  that,  according  to  the  rules  of  the  said  society,  the  said 
loan  of  £20  was  to  be  repaid  by  the  said  W.  G.  Atkinson  to  the  said  society  by  weekly 
instalments  of  8s.  per  week ;  that  the  said  loan  of  £20  was  to  be  forborne  to  the  said 
W.  6.  Atkinson,  in  the  proportions,  for  the  times,  and  according  to  the  said  mode  of 
re-payment  thereof  by  the  said  instalments,  and  not  otherwise  ;  and  that  discount  at 
the  rate  of  2s.  in  the  pound,  and  no  more,  was  to  be  charged  by  the  said  society  to 
the  said  W.  G.  Atkinson  for  the  forbearance  of  such  sum  of  £20 ;  that  the  amount  of 
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such  discount  was  to  be  deducted  from  such  sum  of  £20,  at  the  time  of  its  being 
advanced  to  the  said  W.  G.  Atkinson  ;  and  that  the  said  societ\%  at  the  time  of  the 
said  loan  of  £20  being  so  advanced  as  aforesaid,  to  wit,  on  the  day  and  year  hist 
aforesaid,  wrongfully  and  fraudulently,  and  contraiy  to  the  terms  and  effect  of  the 
said  rules  of  the  said  society,  and  without  the  defendant's  consent,  deducted  from  the 
said  loan  of  £20,  as  discount  upon  the  said  sum  of  £20,  a  larger  sum  of  money  than 
the  amount  of  discount  at  the  rate  of  2s.  in  the  pound  as  aforesaid,  to  wit,  the  sum 
of  12s.     Verification. 

Demurrer,  and  joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer  This  plea  clearly  furnishes  no  answer  to 
the  plaintilY's  entire  demand.  It  is  at  most  an  answer  as  to  the  alleged  excess  only. 
[He  was  then  stopped  by  the  Court.] 

Pear.son,  contra.  The  plea  is  sufficient.  If  this  were  a  mere  question  of  principal 
and  surety,  no  doubt  the  defendant  could  not  set  up  as  a  defence  that  he  signed  the 
note  as  a  surety  only  :  Frice  v.  Edmvmds  (10  B.  &  C.  578).  But  this  plea  goes  farther, 
because  it  alleges,  not  only  that  the  note  was  given  by  the  defendant  as  a  surety  for 
his  co-maker,  [16]  but  also  that  the  society,  to  whom  it  was  given,  deducted  on  the 
occasion,  wrongfully  and  fraudulently,  a  larger  sum  for  discount  than  they  were 
entitled  to  do.  In"  Leaf  v.  Gihhs  (4  C.  &  P.  466),  the  defendant,  when  sued  as  the 
maker  of  a  promissory  note,  was  allowed  to  shew  that  he  was  a  surety  only,  and  that 
another  person,  who  was  to  have  joined  him  in  the  making  of  it,  had  not  signed  it. 
In  I'idcock  v.  BwJiop  (3  B.  &  Cr.  605  ;  5  D.  &  R.  505),  wliere,  the  defendant  having 
guaranteed  the  payment  of  goods,  the  vendor  and  vendee  agreed  that  the  latter  should 
pay  10s.  per  ton  beyond  the  market  price,  which  sum  was  to  go  in  liquidation  of  an 
old  debt  due  to  one  of  the  vendors,  it  was  held,  this  agreement  not  being  communi- 
cated to  the  surety,  that  it  was  a  fraud  upon  him,  which  rendered  the  guarantie  void. 
[He  cited  also  Stone,  v.  Compton  (5  Bing.  N.  C.  142 ;  6  Scott,  846)  and  Green  v.  Gosden 
(4  Scott,  N.  R   13  ;  3  Man.  &  G.  446).] 

Pollock,  C.  B.  I  am  of  opinion  that  this  plea  is  bad.  It  does  not  appear  from 
it  that  there  was  a  separate  contract  made  with  the  principal,  different  from  that 
made  with  the  surety  ;  for  instance,  an  agreement  made  amongst  the  society,  the 
principal,  and  the  surety,  for  a  loan  on  certain  terms,  and  then  an  agreement  with 
the  principal  that  the  note  should  be  discounted  on  worse  terms.  It  is  merely 
averred,  that  the  bargain  was  made  between  the  society  and  the  principal  on  the  usual 
terms,  and  then  that  the  society,  without  the  defendant's  consent,  deducted  a  larger 
sum  by  way  of  discount.  That  is  not  sufficient  to  get  rid  of  the  liability  of  the  surety. 
The  plea  does  not  say  that  he  became  surety  on  the  faith  that  the  rules  of  the  society 
should  be  observed.  For  aught  that  appears,  he  may  have  signed  the  note  after  the 
money  was  advanced,  without  knowing  anything  of  the  rules  of  the  society,  or  making 
any  inquiry  about  them.  If  that  were  [17]  the  case,  there  was  no  fraud  upon  him, 
and  he  is  clearly  liable. 

ALr)KR.soN,"B.,  (iuRNEV,  B.,  and  RoLFE,  B.,  concurred. 

Leave  to  the  defendant  to  amend  in  a  week,  on  payment  of  costs;  otherwise, 
judgment  for  the  plaintiff. 

Stukton  v.  Hiciiakd.son.  May  27,  1844. — In  an  action  of  account  by  a  tenant  in 
common  against  his  co-tenant,  charging  him  as  bailiff',  under  the  stat.  4  &  5  Aim. 
c.  16,  s.  27,  the  declaration  must  allege  that  the  defendant  has  received  more 
than  his  just  share  of  the  profits. — Semble,  each  of  several  tenants  in  common 
may  have  a  separate  action  of  account  under  the  statute. 

[S.  C.  2  D.  &  L.  182  ;  13  L.  J.  Ex.  281  ;  8  Jur.  476.    Referred  to,  Henderson  v.  Eawn, 

1851,  17  Q.  B.  718.] 

This  was  an  action  of  account,  the  declaration  in  which  stated,  that  the  plaintiff, 
one  W.  l,ockhart  in  right  of  Elizabeth  his  wife,  one  H.  Morley,  and  the  defendant, 
heretofore,  to  wit,  on  &c.,  were  possessed  undividcdly  of  certain  messuages,  with  the 
appurtenances,  situate  &c.,  for  the  residue  of  a  certain  term  of  years,  which  has  lately, 
to  wit,  on  &c.,  expired  ;  that  is  to  say,  the  plaintiff  was  possessed  of  and  in  one 
undivided  third  part  thereof,  the  said  W.  Lockhart  of  and  in  one  other  undivided 
third  part  thereof,  the  said  II.  Morley  of  and  in  one  undivided  sixth  part  thereof,  and 
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the  defendant  of  and  in  the  remaining  undivided  sixth  part  thereof,  and  the  defendant, 
during  all  the  time  aforesaid,  had  the  care  and  management  of  the  whole  of  the  said 
messuages,  to  receive  and  take  the  rents,  issues,  and  profits  thereof,  to  the  common 
profit  of  them  the  plaintiff,  the  said  W.  Lockhart,  the  said  H.  Morley,  and  himself 
the  said  defendant ;  and,  as  bailiff  of  the  plaintiff,  of  what  he  received  more  than  his 
just  share  and  proportion  thereof  to  render  a  reasonable  account  to  the  plaintiff,  and 
his  share  thereof,  when  he  the  defendant  should  be  thereunto  afterwards  requested, 
according  to  the  form  of  the  statute  &c. ;  yet  the  defendant,  although  often  [18] 
requested  so  to  do,  hath  not  rendered  any  reasonable  account  thereof,  or  of  any  part 
thereof,  to  the  plaintiff,  but  hath  hitherto  wholly  refused,  and  still  doth  refuse,  to 
render  the  same  to  him. 

Demurrer,  and  joinder. 

Greenwood,  in  support  of  the  demurrer.  There  are  several  objections  to  this 
declaration.  In  the  first  place,  it  is  left  uncertain  on  the  face  of  it  whether  the 
defendant  is  charged  as  bailiff  or  receiver  at  common  law,  or  under  the  stat.  4  &  5 
Anne,  c.  16,  s.  27.  But  assuming  that  it  is  intended  to  support  it  as  a  declaration 
under  the  statute,  it  is  bad,  for  omitting  to  state,  in  conformity  with  all  the  precedents 
and  authorities,  that  the  defendant  has  received  more  than  his  just  share  or  proportion. 
The  statute  enacts,  that  an  action  of  account  may  be  brought  "by  one  joint  tenant 
and  tenant  in  common,  his  executors  and  administrators,  against  the  other,  as  bailiff, 
for  receiving  more  than  came  to  his  just  share  or  proportion."  And  the  case  of 
Wheeler  v.  Horn  (Willes,  208)  is  an  express  authority,  that,  in  an  action  under  this 
statute,  the  plaintiff  must  state  in  his  declaration  that  the  defendant  has  received 
more  than  his  just  share ;  and  such  is  the  course  of  the  precedents  :  see  3  Chit.  P.  G. 
1297,  4th  od.  It  may  be,  consistently  with  this  declaration,  that  the  defendant  has 
not  received  anything.  On  the  other  hand,  if  it  be  considered  as  a  declaration  at 
common  law,  it  is  bad  for  want  of  any  allegation  that  the  defendant  was  appointed 
bailiff  or  receiver. 

Secondly,  it  appears  on  the  face  of  the  declaration  that  there  are  other  co-tenants, 
who  ought,  thei-efore,  to  have  been  joined  as  plaintiffs,  as  was  done  in  Baxter  v.  Hosier 
(.5  Bing.  N.  C.  288  ;  7  Scott,  233).  And,  thirdly,  there  is  no  allegation  of  a  request 
to  the  defendant  to  render  the  account,  or  of  the  lapse  of  a  rea-[19]-sonable  time  for 
that  purpose.  The  "  licet  saspius  requisitus "  is  not  sufficient,  where  a  request  is 
substantially  necessary,  as  here,  from  the  nature  of  the  business  :  Bach  v.  Owen  (.5 
T.  li.  409).  ft  is  not  like  the  case  of  a  request  to  pay  money,  in  which  the  party  is 
always  indebted.  The  defendant  is  not  bound  to  go  on  always  rendering  an  account, 
and  is  entitled  to  a  reasonable  time  for  doing  it. 

Archbold,  contra.  The  declaration  is  sufficient.  With  respect  to  the  first  objec- 
tion, there  is  no  foundation  for  it  in  point  of  law,  except  in  an  action  against  a 
recei\'er.  In  the  case  of  a  bailiff,  he  is  under  a  duty  to  account,  as  well  whether  he 
has  received  anything,  as,  if  so,  bow  much  :  Selw.  N.  P.  2,  note.  It  is  not  necessary, 
therefore,  in  an  action  against  a  bailiff,  to  say  he  has  received,  but  only  to  shew  that 
it  was  his  duty  to  do  so.  If  the  declaration  had  stated  that  the  defendant  had 
received,  and  not  rendered  an  account  thereof,  that  would  have  been  charging  him 
as  a  receiver,  and  therefore  bad  ;  for  a  joint  tenant  or  tenant  in  common  cannot  sue 
at  common  law,  but  only  under  the  statute ;  but  the  defendant  is  sued  in  such  case 
as  a  bailiff.  It  is  his  duty  to  lay  his  account  before  the  auditors,  and  to  shew  that 
he  has  received  nothing,  or  less  than  his  own  share.  If  it  were  necessary  to  state  and 
prove  that  the  defendant  had  received  more  than  his  just  share,  the  statute  would  be 
a  dead  letter,  for  the  receipt  could  not  be  proved  without  filing  a  bill  in  equity  for  a 
discovery.  The  defendant  is  to  be  sued  as  bailiff,  and  therefore  as  at  common  law. 
[Pollock,  C.  B.  He  is  to  be  sued  as  bailiff;  but  for  what?  for  receiving  more  than 
Ids  just  share  or  proportion.]  It  is  for  that  he  is  to  account  before  the  Master. 
[Pollock,  G.  B.  He  is  not  liable  under  the  statute,  unless  he  has  received  more  than 
his  just  share.  Alderson,  [20]  B.  Co.  Litt.  172  a.  is  an  authority  to  shew  that  <at 
common  law  an  appointment  as  bailiff  is  necessary.  Under  the  statute  it  is  not  so ; 
but,  under  the  statute,  the  defendant  is  not  liable,  unless  you  shew  that  he  has  received 
more  than  his  just  share.  Here  the  declaration  itself  states  the  duty  of  the  defendant 
to  be,  that,  as  bailiff  of  the  plaintiff,  he  should  render  an  account  "  of  what  he  received 
more  than  his  just  share  and  proportion  ;"  but  the  plaintiff  does  not,  by  any  averment, 
shew  that  he  has  not  performed  that  which  the  declaration  says  was  his  duty.]     It 
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is  averred  that  he  has  not  accounted  at  all ;  he  is  to  account  in  any  case.  This  is  a 
remedial  statute,  under  whieh  it  is  his  duty,  as  bailiff',  to  account  before  the  auditors 
for  all  he  has  received,  and  to  shew  whether  he  has  or  has  not  received  more  than  his 
just  share.  That  construction  will  prevent  tenants  in  common  from  being  driven  into 
a  court  of  equity,  and  give  them  a  remedy  at  common  law.  [Alderson,  B.  The  action 
is  so  inconvenient,  that  it  has  been  long  di.scontinued,  and  parties  have  gone  into  a 
court  of  equity  in  preference.] 

With  respect  to  the  alleged  non-joinder,  the  answer  is,  that,  under  the  statute,  it 
operates  as  a  several  appointment  by  each  co-tenant,  like  a  lease  by  several  tenants 
in  common.  [Alderson,  B.  The  statute  makes  it  a  contract  between  each  and  every 
of  the  tenants  in  common.] 

Pollock,  C.  B.  I  think  the  declaration  is  bad  on  the  first  ground  of  objection. 
The  case  of  Wheeler  v.  Horn  is  express  to  shew  that  the  plaintiff  could  not  have  sued 
the  defendant  as  a  bailiff  at  common  law,  and  that  there  is  no  distinction  between  that 
case  and  suing  him  as  a  receiver  under  the  statute.  Willes,  G.  J.,  says,  in  that  case, 
"Though  an  action  of  account  may  be  brought  by  one  tenant  in  common  against 
another  since  the  statute,  yet  it  is  an  action  of  a  very  different  natiu-e  from  an  action 
of  account.  A  bailiff  [21]  at  common  law  is  answerable,  not  only  for  his  actual 
receipts,  but  for  what  he  might  have  made  of  the  lands  without  his  wilful  default, 
as  is  e.xpressly  held  in  Co.  Litt.  172  a.,  and  in  many  other  books.  But,  by  the  plain 
words  of  the  statute,  a  tenant  in  common,  when  sued  as  bailiff,  is  answerable  onl}'  for 
so  much  as  he  has  actually  received  more  than  his  just  share  and  proportion."  The 
judgment  proceeds  to  say,  "As  the  judgment  in  both  actions  must  be  in  general  quod 
computet,  how  can  the  auditors  tell  in  what  manner  he  is  to  account,  or  whether  they 
are  to  examine  on  oath  or  not,  unless  it  appear  by  the  record  in  what  capacity  he  is 
sued,  and  what  sort  of  action  this  is'?  It  was  said  that  a  suggestion  might  be  made 
on  the  record,  but  I  believe  no  such  suggestion  was  ever  heard  of.  But  the  declara- 
tions since  the  statute  have  always  set  forth  that  the  plaintiff  and  defendant  are 
tenants  in  common,  and  that  the  defendant  has  received  more  than  his  share."  That 
is  an  express  decision  on  the  point,  not  contradicted  by  any  subsequent  case,  and  by 
which  we  ought  to  abide. 

Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Leave  to  the  plaintiff  to  amend,  on  payment  of  costs ;  otherwise,  judgment  for 
the  defendant. 

[22]  Hodgson  v.  Wakden.  May  27,  1844. — It  is  not  a  sufficient  excuse  for  the 
want  of  profert  of  a  deed,  under  which  the  party  pleading  it  claims  a  benetit, — 
e.g.  an  assignment  by  him  to  trustees  for  the  benefit  of  creditors,  with  a  provision 
that  he  should  be  released  from  his  debts  on  payment  of  a  certain  composition, — 
that  there  was  but  one  part  of  the  deed  executed,  and  that  the  .same  did  not 
belong  to  the  defendant,  (the  party  pleading  it) ;  that  he  had  no  I'ight  to  the 
same,  nor  had  the  custody  of,  or  any  power  or  control  over  it,  and  was  unable 
to  procure  the  possession,  power,  or  control  of  it ;  that  it  always  had  been  in 
the  possession  of  the  trustees,  who  refused  to  permit  the  defendant  to  have  the 
possession  thereof,  or  to  bring  it  into  court. 

[S.  C.  2  D.  &  L.  232 ;  15  L.  J.  Ex.  257.] 

Assumpsit  by  payee  against  maker  of  a  promissory  note.  I'lea,  that,  after  the 
making  of  the  said  note,  a  certain  indenture  was  made  between  the  plaintiff,  the 
defendant,  one  W.  Sharp,  and  one  J.  Shore,  and  other  creditors  of  the  defendant,  and 
was  sealed  and  executed  hy  the  plaintiff,  the  defendant,  and  the  .said  other  creditors 
of  the  defendant ;  that  the  said  indenture,  after  reciting  that  the  defendant  had 
assigned  his  property  and  effects  to  the  said  W.  Sharp  and  .1.  Shoi-e,  as  trustees,  for 
the  benefit  of  the  plaintiff  and  the  other  creditors  of  the  defendant,  witne.ssed,  that 
the  plaintiff  and  the  said  other  creditors  granted  to  the  defendant,  that,  if  the  said 
trustees  should  certify  that  the  defendant  had  conformed  to  their  directions,  he  should 
be  released  from  all  debts  owing  by  him  to  the  plaintiff  and  the  said  other  creditors. 
The  plea  then  averred,  that  there  never  was  but  one  part  of  the  said  indenture  executed 
by  the  said  parties,  and  that  the  .same  did  not  belong  to  the  defendant ;  that  he  had 
no  right  to  the  same,  nor  had  the  custody  of,  nor  any  power  or  control  over  it,  and 
Ex.  Div.  IX  —1* 
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tbat  he  was  wholly  unable  to  procure  the  possession,  power,  or  control  of  or  over  the 
same;  that  the  said  indenture  always  had  been,  and  still  was,  in  the  possession  of  the 
said  trustees,  and  that  they  refused  to  permit  the  defendant  to  have  the  possession 
thereof,  or  to  biing  the  same  into  court.  The  plea  then  alleged,  that  the  trustees 
had  certified  that  the  defendant  had  conformed  to  their  directions,  and  that  thereby 
he  had  become  and  was  released  by  the  plaintiff  from  all  liability  upon  or  in  respect 
of  the  said  promissory  note  in  the  declaration  mentioned.     Verification. 

Special  demurrer,  assigning  for  causes,  (amongst  others),  that  the  defendant,  being 
a  party  to  the  said  deed,  and  being  the  person  claiming  the  benefit  thereof  and  of  the 
[23]  release  and  certificate  therein  mentioned,  was  not  entitled  to  plead  the  same  in 
this  action,  in  manner  and  form  as  the  same  was  attempted  to  be  pleaded,  without 
bringing  the  same  into  court,  and  making  profert  thereof.     Joinder  in  demurrer. 

Hill,  in  support  of  the  demurrer.  It  is  clear,  that,  prima  facie,  the  defendant  is 
bound  to  pi'oduce  the  deed  of  release,  for  he  is  a  party  to  it,  and  takes  a  benefit  under 
it,  upon  which  he  relies  as  a  bar  to  the  action.  And  if  he  has  lost  the  power  of  pro- 
ducing it,  it  is  by  his  own  fault  only.  He  might  have  taken  care  that  the  release 
should  be  in  a  distinct  instrument  from  the  assignment,  and  have  secured  to  himself 
the  custody  of  it.  Bain  v.  Cotyper  (8  M.  &  W.  7.51)  is  an  authority  for  the  plaintiff. 
There  the  defendant  had  guaranteed  to  the  plaintiff  by  deed-poll  the  payment  of  a 
sum  of  money  by  a  third  person  ;  and  to  an  action  on  the  guarantie  it  was  held  that 
the  defendant  might  plead  an  indenture  of  release  from  the  plaintiff  to  the  principal 
debtor,  without  making  profert  of  it :  but  the  I'eason  given  by  Parke,  B.,  is,  that 
"  the  parties  are  only  in  the  relation  of  principal  and  suret}',  and  there  is  no  privity 
of  interest  between  them,  since  the  suretj'  contracts  with  the  creditor ;  they  are  not 
one  person  in  law,  and  not  jointly  liable  to  the  plaintiff."  But,  here,  the  defendant, 
as  well  as  the  plaintiff,  was  a  party  to  the  deed,  and  takes  a  beneficial  interest  under 
it.  The  plea,  moi'eover,  ought  to  have  stated  the  mode  by  which  the  deed  became 
the  property  of  the  trustees.  And  it  should  have  been  shewn  that  the  note  was  not 
only  made,  but  delivered  to  the  plaintiff',  before  the  making  of  the  release.  [He  cited 
also  Mii-ky  v.  Cukenvell  (7  M.  &  W.  174).] 

Chilton,  contri.  The  plea  shews  a  sufficient  excuse  for  [24]  the  want  of  profert. 
These  parties  are  not  trustees  simply  for  the  defendant,  and  of  course  he  delivered 
over  the  deed,  when  executed,  to  the  releasees.  The  general  rule  is  laid  down  by 
Parke,  B.,  in  Bain  v.  Cooper,  that  "  a  party  is  not  required  to  make  profert  of  an 
instrument  to  the  possession  of  which  he  is  not  entitled."  Here  the  parties  entitled 
to  the  possession  of  the  instrument  were  the  trustees,  not  the  defendant,  who  had 
thereby  conveyed  away  his  property  for  the  benefit  of  others.  The  rule  as  to  the 
making  of  profert  has,  in  modern  times,  been  much  relaxed  from  its  ancient  rigour  : 
see  Wijmark's  case  (5  Rep.  75)  and  Bead  v.  Brookman  (3  T.  R.  156).  [Kolfe,  B.  Is 
there. any  authority  for  saying,  that,  where  there  are  several  parties  to  a  deed,  any 
one  of  them  can  dispense  with  profert,  because  he  omits  to  take  a  part  of  the  deed  ? 
In  old  times,  I  apprehend,  there  was  a  part  cut  off  for  each  party,  and  though  the 
operation  of  the  stamp  laws  has  altered  that,  there  is  no  alteration  in  the  rule  of  law 
as  to  profert.]  Hill  v.  Marsden  (6  M.  &  W.  718)  appears  to  be,  in  substance,  the  same 
case  as  the  present.  Here  the  defendant  has  done  all  he  could  be  required  to  do,  in 
order  to  bring  this  deed  into  court,  unless  he  be  driven  into  a  court  of  equity.  [He 
cited  also  JFallis  v.  Harrison  (4  M.  &  W.  538).] 

Pollock,  C.  B.  The  refusal  of  the  trustees  to  permit  the  defendant  to  have  this 
deed  for  the  purpose  of  making  profert  of  it  may  render  them  liable  in  damages  to 
the  defendant,  but  will  not  warrant  us  in  departing  from  the  settled  rules  of  law, 
which  were  made,  not  for  the  vexation  of  parties,  but  for  very  sound  reasons. 

Alderson,  B.  I  am  of  the  same  opinion.  The  rule  on  this  subject  is  thus  laid 
down  in  Dr.  Leyjicld's  case  (10  Rep.  92  b.) : — [25]  "  And,  therefore,  it  appears  that  it 
is  dangerous  to  suffer  any,  who,  by  the  law  in  pleading,  ought  to  shew  the  deed  itself 
to  the  Coui't  upon  the  general  issue,  to  prove  in  evidence  to  a  jury  by  witnesses  that 
there  was  such  a  deed,  which  they  have  heard  and  read,  or  to  prove  it  by  a  copy  ;  for 
the  viciousness,  rasures,  or  interlineations,  or  other  imperfections,  in  these  eases,  will 
not  appear  to  the  Court."  Here  the  defendant  really  seeks  to  excuse  profert  of  a 
deed  which  is  in  the  possession  of  his  own  trustees ;  for  where  there  is  but  one  part, 
the  parties  hold  it  as  trustees  for  all  the  parties  interested. 

GuRNEY,  B  ,  and  RoLFE,  B.,  concurred. 

Judgment  for  the  plaintiff". 
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Winter  v.  Dibdin.     May  29,  18-44. — A  chaplain  in  ordinary  of  the  Queen  is  exempt 

from  arrest  on  final  process. 

[S.  C.  2  D.  &  L.  211 ;  13  L.  J.  Ex.  263.] 

Hill  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the  defen- 
dant, who  had  been  arrested  on  a  capias  ad  satisfaciendum  in  this  cau.se,  should  not 
be  discharged  out  of  the  custody  of  the  Sheriff  of  Middlesex,  and  why  the  plaintiff 
should  not  pay  the  costs  of  this  application.  The  aflidavit  in  support  of  the  rule 
stated,  that,  on  the  6th  of  December,  1.S31,  the  defendant  was  appointed  a  chaplain 
in  ordinary  to  his  late  Majesty  King  William  the  Fourth,  and  held  that  office  until 
his  demise  ;  that,  on  the  accession  of  her  present  Majestj',  he  was  re-appointed  as  one 
of  her  Majesty's  chaplains  :  that  he  had  since  officiated  as  such  whenever  he  was  called 
upon,  and  was  liable  to  be  called  upon  to  do  so  whenever  it  might  please  her  Majesty ; 
that  he  still  held  the  appointment,  and  received  an  annual  salary  in  respect  of  it.  A 
copy  of  a  cer-[26]-titieate  of  his  appointment,  by  the  gentleman  usher  in  daily  waiting 
on  her  Majesty,  was  annexed,  the  original  appointment  having  been  mislaid. 

Jervis  shewed  cause.  The  defendant  ought  to  have  shewn  that  he  was  in  actual 
personal  attendance  on  the  Queen.  This  rule  was  obt;iined  on  the  authority  of  Bi/ni, 
V.  Dibdin  (1  Cr.  M.  &  R.  821) ;  but  there  the  arrest  was  on  mesne,  here  it  is  on  final 
process.  If  the  Court  do  not  interfere,  the  defendant  has  his  remedy  by  writ  of 
privilege ;  and  as  he  might  be  arrested  if  his  services  have  been  dispensed  with  by  the 
Lord  Chamberlain  for  the  purpose,  he  ought  to  have  shewn  that  such  is  not  the  case. 
[Pollock,  C.  B.  If  you  have  obtained  the  Lord  Chamberlain's  license  to  arrest  him, 
it  must  lie  in  your  mouth  to  shew  that.]  In  order  to  call  upon  the  Court  to  interfere 
summarily  to  deprive  the  plaintifl"  of  the  fruits  of  his  juflgnient,  the  defendant  ought 
to  shew  clearly  that  his  privilege  is  subsisting.  [Pollock,  C.  B.  It  lies  in  your  know- 
ledge. How  can  he  make  inquiry,  if  you  shut  him  up  in  prison?]  At  all  events,  the 
defendant  is  not  entitled  to  costs,  for  the  writ  is  regular. 

Per  Curiam.  The  defendant  is  clearly  entitled  to  be  discharged ;  the  rule  must, 
therefore,  be  absolute,  but  without  costs. 

Rule  absolute. 


[27]  Lanyon  v.  Toogood.  May  29,  1844.— The  plaintiff  let  to  D.  a  house 
and  the  furniture  therein  for  six  months.  During  that  period  the  plaintiff 
and  D.  entered  into  a  written  contract,  whereby  the  plaintiff  agreed  to  sell 
the  house  and  furniture  to  D.,  the  purchase-money  to  be  paid  on  the  comple- 
tion of  a  good  title  by  the  plaintiff.  Before  the  completion  of  a  good  title,  the 
contract  was  rescinded  by  consent  of  both  parties  : — Held,  that,  under  this  con- 
tract, the  furniture  never  vested  in  D.  as  his  property,  and,  therefore,  could  not 
be  taken  under  an  execution  against  him. 

[S.  C.  13  L.  J.  Ex.  273.] 

In  pursuance  of  a  Judge's  order,  the  following  case  was  stated  for  the  opinion  of 
this  Court : — 

By  a  memorandum,  dated  the  1st  of  August,  1843,  made  between  the  plaintift"  of 
the  one  part,  and  R.  Douglas  of  the  other  part,  the  plaintiff  let  to  the  said  R.  Douglas 
a  house,  called  Grove  House,  situated  at  Eastbourne,  in  the  county  of  Sussex, 
together  with  the  furniture  and  effects  therein,  from  the  15th  day  of  July,  1843,  for 
six  months.  The  said  R.  Douglas  remained  in  possession  of  the  furniture  and  effects 
aforesaid  from  the  loth  day  of  July,  1843,  until  the  seizure  as  hereinafter  mentioned, 
and  of  the  hou.se  until  the  same  was  given  up  as  hereinafter  mentioned.  On  the  8th 
of  September,  1843,  the  plaintitt'  and  Douglas  entered  into  the  following  written 
agreement : — 

"Memorandum.  That,  on  the  8th  day  of  September,  1843,  it  is  agreed  between 
Charles  Lanyon,  Esq.,  of  the  one  part,  and  Jiichard  Douglas  of  the  other  part,  that 
the  said  Charles  Lanyon  has  sold  all  that  messuage,  tenement,  or  dwelling-house, 
called  the  Grove,  situate  at  Eastbourne,  with  the  furniture  and  fixtures  therein,  for 
the  sura  of  £900,  to  the  said  Richard  Douglas;  and  the  purchase-mouey  to  be  paid 
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on  the  completion  of  a  good  title,  to  be  produced  by  the  vendor,  the  expense  of  which 
to  be  paid  equally  by  the  purchaser  and  vendor. 

"  Charles  Lanyon,  by  Joseph  Turner,  his  Agent. 

"  EiCHARD  Douglas." 

In  October,  1843,  the  solicitors  of  the  plaintiff  sent  to  Douglas's  solicitor  an 
abstract  of  the  title.  In  November,  1843,  the  solicitor  of  Douglas  inspected  the  title- 
deeds,  when  a  further  inspection  was  agreed  upon  ;  but  no  further  steps  towards  the 
completion  of  the  title  have  [28]  been  taken  on  behalf  of  Douglas,  nor  has  the 
purchase-money  been  paid.  No  rent  for  the  house  or  furniture  has  been  paid  by 
Douglas.  On  the  iSrd  of  January,  1844,  a  fieri  facias  issued  against  Douglas  at  the 
suit  of  the  defendant,  by  virtue  of  which  the  sheriff  seized  the  furniture  in  question. 
On  the  30th  of  Januaiy,  the  sheriff  obtained  a  rule,  calling  upon  the  claimant  and  the 
execution  creditor  to  inteiplead.  On  the  8th  of  February,  1844,  Douglas,  being  in 
embarrassed  circumstances,  returned  to  the  plaintiff,  by  letter,  the  agreement  for  the 
lease  of  the  house  and  furniture  in  question,  together  with  the  agreement  for  the  sale 
of  the  same.  The  two  contracts  were  then  rescinded  by  mutual  consent,  and  a  few 
days  afterwards  the  possession  of  the  house  was  given  up  by  Douglas  to  the  plaintiff. 

The  questions  for  the  opinion  of  the  Court  were,  whether  the  legal  effect  of  the 
above  agreement,  of  the  8th  of  September,  1843,  was  to  vest  the  furniture  therein 
mentioned  in  Douglas  as  his  property,  from  and  after  the  date  of  the  agreement ; 
secondly,  whether  the  said  furniture  was  liable,  at  the  time  of  the  seizure,  to  be 
seized  and  sold  by  the  sheriff;  thirdly,  whether,  after  the  delivery  up  of  possession 
to  the  plaintiff,  he  was  entitled  to  the  furniture,  freed  and  discharged  from  the 
execution. 

Jervis,  for  the  plaintiff".  This  furniture  never  vested  in  Douglas  as  his  property, 
and  therefore  never  became  liable  to  execution  at  the  suit  of  his  creditors.  The 
written  contract  was  an  entire  one,  relating  to  both  the  house  and  the  furniture,  and 
no  property  could  pass  in  either  until  that  entire  contract  was  completed  as  to  both. 
It  has  been  held,  that,  where  an  entire  agreement  is  made  for  the  sale  of  both  real 
and  personal  property,  and  the  agreement  as  to  the  former  is  void  by  the  Statute  of 
Fi'auds,  it  cannot  be  supported  as  to  the  personal  propei-ty  :  Carder  v.  Drakefoid 
(3  Taunt.  382).  It  is  impossible  to  determine  at  present  what  [29]  amount  would  be 
payable  under  the  contract  for  the  house,  and  what  for  the  furniture.  [He  cited  also 
Harvey  v.  Grahham  (5  Ad.  &  E.  61  ;  6  N.  &  M.  1.54).] 

Erie,  contra.  The  relation  of  landlord  and  tenant  between  these  parties  ceased 
on  the  8th  of  September,  and  then  the  property  in  this  furniture  passed  to  Douglas. 
The  propeity  in  goods  passes  by  the  contract  of  sale,  although  payment  is  to  be  made 
in  futuro :  Tempest  v.  Fit::gerald  (3  B.  &  Aid.  680).  [Alderson,  B.  This  is  no  more 
than  a  contract,  that,  when  the  conveyance  is  completed,  the  furniture  shall  be  sold ; 
otherwise  you  never  could  have  a  .sale  at  a  furnished  house,  without  the  owner  being 
liable  to  have  the  furniture  taken,  and  the  house  thrown  back  upon  his  hands.] 

Pollock,  C.  B.  This  is  a  very  clear  case.  This  was  an  entire  contract  for  the 
sale  of  the  house  and  furniture,  and,  during  the  time  when  it  was  competent  to  put 
an  end  to  it,  that  is,  before  the  period  for  completing  the  purchase  had  elapsed,  the 
parties  did  in  fact  put  an  end  to  it ;  and  the  question  is,  whether  it  is  competent  to  a 
third  party  to  say  that  they  shall  not  put  an  end  to  it,  but  shall  complete  it  for 
the  purpose  of  his  taking  the  goods  in  execution.  I  think  it  clearly  is  not.  It  is  an 
entire  contract  for  the  sale  of  the  house  and  furniture,  and,  until  the  time  for  the 
completion  of  that  contract,  no  property  passes;  before  that  time  arrives  it  is  put 
an  end  to  by  the  consent  of  the  parties.  It  is  a  very  clear  case,  and  our  judgment 
must  be  for  the  plaintiff. 

Alderson,  B.  I  am  of  the  same  opinion.  This  is  a  sale  of  the  house  and 
furniture,  and,  till  the  completion  of  the  contract,  no  property  passes  in  the  furniture  ; 
before  then,  it  is  lescinded  by  mutual  consent.  A  third  party  has  [30]  no  right  to 
intervene  and  take  the  goods  in  execution  ;  otherwise,  as  I  before  observed,  nobody 
could  safely  sell  a  furnished  house,  without  searching  for  judgments  against  the 
purchaser,  even  though  he  might  have  contracted  to  have  the  jKirchase-money  down. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff'. 
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Wood  v.  Peyton.  May  29,  1844. — To  an  action  against  the  maker  of  two  promissoiy 
notes,  the  defendant  pleaded,  that  the  said  promissory  notes  and  each  of  them 
were  and  was  obtained  from  the  defendant  by  the  plaintiff's  fraud.  The  plaintiff 
replied,  that  the  said  promissory  notes  were  not  obtained  by  fraud,  modo  et 
forma  : — Held,  on  special  demurrer,  that  the  replication  was  good,  and  did  not 
tender  too  large  a  traverse. 

[S.  C.  2  D.  &  L.  172;  13  h.  J.  Ex.  282.     See  p.  371,  post] 

Assumpsit.  The  first  two  counts  of  the  declaration  were  on  two  promissory  notes 
for  £1000  and  £500  respectively,  made  by  the  defendant,  payable  to  the  plaintiff,  or 
order. 

Plea,  to  the  first  and  second  counts,  that  the  said  promissory  notes  and  each  of 
them  were  and  was  obtained  from  the  defendant  by  means  of  the  fraud,  covin,  and 
misreprescnt;ition  of  the  plaintiff.     Verification. 

Replication,  that  the  said  promissory  notes  in  the  plea  mentioned  were  not 
obtained  by  fraud,  covin,  &c.,  modo  et  forma ;  concluding  to  the  country. 

Special  demurrer,  stating  for  causes,  that  the  replication  is  informal,  and  tenders 
too  large  an  issue,  inasmuch  as  it  requires  the  defendant  to  prove  that  both  the  notes 
were  obtained  by  fraud,  and  that  it  ought  to  have  averred  that  neither  of  the  said 
notes  was  obtained  by  fraud,  &c.     Joinder  in  demurrer. 

Lush,  in  support  of  the  demurrer.  The  replication  raises  too  large  an  issue,  inas- 
much as  it  puts  it  upon  the  defendant  to  prove  that  both  the  promissory  notes  were 
obtained  by  fraud.  The  plea  is  divisible,  and  applies  to  [31]  both  or  either  of  the 
notes  ;  the  replication,  therefore,  ought  to  be  in  such  a  shape  as  to  be  divisible  too. 
The  Court  called  on 

Barstow,  contra.  The  plea,  no  doubt,  is  divisible.  The  defendant  says,  that  both 
of  the  notes  were,  or  one  of  them  was  obtained  by  fraud  ;  then  the  replication,  which 
alleges  that  the  said  notes  were  not  obtained  by  fraud,  is  also  distributable,  and  means 
that  the  said  notes  respectively  were  not  so  obtained.  In  the  case  of  a  declaration 
for  goods  sold,  to  which  the  defendant  pleads  infancy,  and  the  plaintiff  replies  that 
the  goods  were  necessaries,  the  rejoinder  takes  issue  in  the  same  terms,  that  the  said 
goods,  generally,  were  not  necessaries ;  not  saying,  that  "  the  said  goods  were  not, 
nor  was  any  part  thereof,"  necessaries.  So,  here,  if  the  plaintiff'  had  tendered  an 
issue,  that  "the  said  notes  were  not,  nor  was  either  of  them,"  obtained  by  fraud,  he 
would  fail  if  it  were  proved  that  only  one  of  them  was  so  obtained.  [Alderson,  B. 
Ves  ;  though  there  he  ought  to  succeed.  If  he  had  followed  the  words  of  the  plea, 
he  would  have  fallen  into  a  trap.  Pollock,  G.  B.  The  plea  is  distril)utive  ;  but  the 
words  "and  each  of  them  was"  are  superfluous;  if  so,  the  replication  is  distributive 
also.]     Barstow  referred  to  Hex  v.  Kildain/  (1  Saund.  308,  n.  (.5)). 

Lush,  in  reply.  If  the  defendant  had  alleged  that  "  the  said  promissory  notes 
were  obtained  by  frauil,"  he  must  have  proved  that  both  were  ;  it  would  not  lu'.ve 
been  distributive:  it  i.s  a  plea,  the  proof  of  which  rests  on  the  defendant,  and  which 
he  must  have  proved  in  omnibus.  [Pollock,  C.  B.  No ;  I  think  not.  Tiie  plea 
would  be  construed  distriliutively,  and  the  replication  would  be  taken  to  have  joined 
issue  as  to  each  note.  It  is  just  as  distributive  as  the  general  issue.]  There  the  plea 
puts  the  [32]  proof  upon  the  plaintiff,  and  he  recovers  pro  tanto  ;  but  where  the 
defendant  takes  the  proof  upon  himself,  he  must  prove  to  the  whole  extent  of  his 
allegation,  as  in  the  case  of  a  set-off:  Tuck  v.  Tuck  (5  M.  &  W.  109).  There  is  also  a 
strong  analogy  between  this  case  and  that  of  a  plea  of  payment.  If  the  defendant 
had  i)leaded  that  he  had  paid  the  said  promissory  notes  he  could  not  have  succeeded 
unless  he  pi'ovcd  payment  of  both.  [Pollock,  G.  B.  If  a  defendant  pleads  payment 
as  to  two  totally'  dilicrent  items,  in  different  counts,  why  may  not  the  verdict  be 
distributed  ?  The  pica  divides  itself.  Tuck  v.  Tuck  only  shews,  tiiat,  in  a  jjlea  of  set- 
off to  one  entire  sum,  the  jury  cannot  divide  the  pica.]  It  is  submitted,  that  the 
defendant  was  entitled  to  a  narrower  issue. 

PoiJ/ii'K,  G.  B.  I  think  this  plea  ought  to  lie  construed  according  to  tl'.o  ordinary 
rules  of  construction  ;  and  that,  where  a  defendant  pleads  such  a  plea  to  both  counts, 
instead  of  separately  to  each  count,  in  order  to  avoid  UTmeccssary  proli.xity,  the  con- 
struction is  the  same.  The  defendant  must  bo  utidcrstood  to  mean  that  which  he 
ought  to  mean.     Then,  if  the  plea  be  distributive  when  pleaded  as  to  botii  counts, 
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the  repliccation  is  distributive  also  ;  for  it  is  plain  that  the  plaintiff  means  to  follow 
the  defendant  in  his  pleading.  The  effect  is  the  same  as  if  the  replication  had 
contained  the  word  "  respectively." 

Alderson,  B.  I  have  not  been  altogether  without  doubt  in  this  case,  but,  upon 
the  whole,  I  think  the  conclu.sion  to  which  the  Court  has  arrived  is  correct.  The 
doubt  I  had  was,  whether,  inasmuch  as  to  the  words  "  the  said  promissory  notes " 
the  words  "  and  each  of  them "  are  subjoined  in  the  plea,  that  did  not  render  it 
necessary  that  the  words  of  the  replication  should  be  equally  limited  ;  otherwise  it 
[33]  might  be  taken  as  putting  the  defendant  to  prove  that  the  notes  were  obtained 
by  fraud.  But,  on  the  whole,  I  think,  it  is  reasonable  to  .say  that  "  the  said 
promissory  notes,"  in  the  plea,  mean  the  promissory  notes  respectively,  and  so  also 
that  "the  said  promissory  notes,"  in  the  replication,  mean  the  promissory  notes 
respectively  ;  and  so  neither  party  recovers  altogether  unless  he  proves  his  case  as  to 
both.  With  respect  to  the  case  of  a  plea  of  set-ofi',  if  the  set-off  pleaded  do  not  amount 
to  the  whole  debt,  how  can  it  answer  the  detention  of  the  debt'?  The  defendant 
cannot  deduct  it,  and  say  the  debt  is  so  much  less ;  it  is  the  setoff  of  one  entire  debt 
against  another. 

RoLFE,  B.  From  the  nature  of  a  set-off,  it  would  be  absurd  to  say  it  can  be  a 
good  answer  to  one  part  of  the  debt,  and  not  to  the  other :  it  is  necessarily  pleaded 
to  the  whole  demand. 

Leave  to  the  defendant  to  withdraw  the  demurrer,  on  payment  of  costs ;  otherwise 

Judgment  for  the  plaintiff. 

CowPER  AND  Another  v.  Garbett.  May  30,  1844. — The  replication  de  injuria  is 
admissible  in  an  action  of  debt  on  simple  contract. — To  an  action  by  payees 
against  maker  of  a  promissory  note,  the  defendant  pleaded,  that  the  plaintiffs 
procured  the  defendant  to  make  the  note  by  fraud,  and  that  the  defendant 
was  induced  to  make  and  deliver  it  by  such  fraud,  and  there  never  was  any 
consideration  or  value  for  the  making  and  payment  by  the  defendant  of  the  note. 
Replication,  de  injuria  : — Held  good. 

[S.  C.  1  D.  &  L.  969  ;  13  L.  J.  Ex.  354.] 

Debt  by  the  payee  against  the  maker  of  a  promissory  note.  Plea,  that  the 
plaintiffs  caused  and  procured  the  defendant  to  make  the  said  promissory  note  by 
means  of  the  fi'aud,  covin,  and  misrepresentation  of  the  plaintiffs  and  -others  in 
collusion  with  them,  and  that  the  defendant  was  induced  to  make  and  deliver  the 
same  by  means  of  such  [34]  fraud,  &c  ,  and  that  there  never  was  any  consideration, 
or  value  for  the  making  or  payment  by  the  defendant  of  the  said  promissory  note. 
Replication,  de  injuria. 

Special  demurrer,  on  the  grounds,  first,  that  the  replication  de  injuria  is  not 
admissible  at  all  in  an  action  of  debt ;  and  secondly,  that  it  could  not  be  replied  to 
this  plea,  which  is  not  in  excuse  of  the  non-payment  of  the  debt  mentioned  in  the 
declaration,  but  in  denial  of  the  cause  of  action.     Joinder  in  demurrer. 

In  Easter  Term  (May  1), 

Ball  argued  in  support  of  the  demurrer.  First,  the  replication  de  injuria  is  not 
admissible  in  an  action  of  debt.  The  first  case  in  which  the  Courts  broke  in  upon  the 
old  rule,  that  this  replication  was  admissible  in  actions  of  tort  only,  was  that  of  Isaac 
v.  Farrar  (1  M.  &  VV.  65).  But  that  was  an  action  of  assumpsit ;  and  the  reason  for 
the  decision,  viz.  that  the  plea  was  in  excuse  for  the  defendant's  breach  of  promise,  is 
wholly  inapplicable  to  an  action  of  debt.  In  debt  there  is  nothing  intermediate,  like 
the  implied  promise  in  assumpsit,  operating  on  a  previous  consideration  ;  the  debt 
itself  is  the  direct  cause  of  action.  It  was  certainly  held  by  the  Court  of  Queen's 
Bench,  in  Purchdl  v.  Salter  (1  Q.  B.  197  ;  1  G.  &  D.'682),  that  this  replication  might 
be  used  in  debt ;  but  the  case  was  carried  into  the  Exchequer  Chamber,  and  there  it 
was  decided  on  a  different  ground,  and  this  question  was  not  determined  {Salter  v. 
Purrhell,  1  Q.  B.  209  ;  1  G.  &  D.  693). 

Secondly,  the  plea  in  this  case  is  in  destruction  of  the  debt,  not  in  excuse  for  the 
non-payment  of  it.  The  defence  set  up  by  the  plea  is,  that  there  was  fraud  in  the 
making  of  the  note,  as  between  these  immediate  parties.  It  is  in  direct  avoidance  of 
the  contract  declared  upon.     The  observations  of  Parke,  B.,  in  the  cases  of  Parker  v. 
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[35]  Rilei/  (3  M.  k  W.  230),  and  Humjihrcyx  v.  O'Connell  (7  M.  &  W.  370),  :ifc  strongly 
in  support  of  this  view  of  the  case.  In  the  former  case,  in  which  the  defence  was 
founded  on  the  illegality  of  the  alleged  consideration,  his  Lordship  says,  "The  plea 
does  not  consist  of  matter  of  excuse  for  the  non-performance  of  the  contract  declared 
on  ;  it  either  amounts  to  the  general  issue,  or  is  in  avoidance  of  the  contract  itself. 
On  the  first  supposition,  it  is  clear  the  replication  is  bad  ;  on  the  other,  we  all  are 
strongly  inclined  to  think  it  is  so."  In  Humphreys  v.  0'C'i/i,neU,  the  action  was  by 
the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  and  the  plea  set  up  as  a  defence, 
that  it  was  given  for  money  lost  at  gaming.  Parke,  B.,  there  says,  "  It  is  very 
difficult  to  distinguish  this  case  from  haac  v.  Farrar,  because  this  is  not  a  question 
between  the  drawer  and  the  acceptor ;  if  it  were,  there  would  be  great  reason  for  saying 
the  contract  itself  was  avoided."  So  in  the  present  case,  the  question  arises  between 
the  immediate  parties,  and  the  plea  operates  altogether  in  avoidance  of  the  contract 
alleged  bv  the  plaintiff.  He  referred  also  to  Jones  v.  Senior  (4  M.  &  W.  123),  Scoft  v. 
Chappeloiu  (4  Man.  &  Gr.  336  ;  5  Scott,  N.  K.  148),  Fisher  v.  IVvod  (1  Dow).  P.  C. 
(N.  S.)  54),  Basan  v.  Arnokl  (6  M.  &  W.  559),  Cleworth  v.  Pichford  (7  M.  &  W.  314), 
and  nintlaker  v.  Masmi  (2  Bing.  N.  C.  359  ;  2  Scott,  567). 

E.  V.  Williams,  contrii.  First,  the  replication  de  injuria  is  good  in  debt.  It  is 
admitted  that  it  is  so  in  assumpsit:  and  there  is  no  distinction  in  this  respect  between 
an  action  of  assumpsit  and  of  debt,  founded  on  a  contract,  not  on  a  duty  independent 
of  a  contract.  In  both  eases  the  complaint  is,  that  the  money,  which  is  the  subject 
matter  of  the  contract,  has  not  been  paid  ;  in  both  a  breach  is  stated,  whereby  an 
action  has  accrued  to  the  [36]  plaintiff.  There  are  authorities  to  shew  that  the 
breach  in  debt  is  mere  surplusage ;  if  so,  the  right  of  action  consists  in  this,  that  until 
something  else  appears,  it  is  to  be  taken  that  the  debt  is  not  paid  according  to  the 
contract  whereby  the  action  accrues.  In  neither  case  is  the  breach  traversable.  In 
each  case  such  a  plea  as  this  in  effect  says,  "  I  admit  the  contract  which  is  the 
foundation  of  the  action  ;  I  admit  that  I  have  not  paid  the  debt  pursuant  to  that 
contract,  as  upon  the  face  of  the  declaration,  prima  facie,  I  ought;  but  I  assert  that 
there  is  a  justifying  cause  why  I  should  not."  And  in  each  case  the  replication  says, 
"There  is  no  such  justifying  cause  as  you  assert;"  and  in  both  cases  such  a  replica- 
tion is  equally  applicable.  Purchell  v.  Salter  is  expressly  in  point ;  and  the  judgment 
of  the  Court  of  Queen's  Bench  on  this  point  was  not  disaffirmed  in  the  Court  of 
error.  This  is  a  very  convenient  form  of  pleading,  and  the  Court  will  not  establish 
the  distinction  which  is  contended  for  on  the  other  side  without  cogent  reason. 

Secondly,  there  is  no  substantial  reason  why  this  replication  may  not  be  pleaded 
to  such  a  plea  as  the  present,  consistently  with  every  rule  which  has  been  laid  down 
by  the  Courts.  Here  the  declaration,  in  effect,  saj'S  to  the  defendant,  "You  have 
contracted  by  your  promissory  note  to  pay  me  a  sum  of  money,  on  which  contract  a 
duty  arises,  to  enforce  which  I  bring  my  action  of  debt."  The  defendant  by  his 
plea  says,  "  True,  I  made  the  contract,  and  I  have  not  paid  the  note,  but  there  is  a 
just  cause  why  I  should  not,  viz.  that  I  was  induced  by  fraud  to  enter  into  the 
contract."  The  dict;i  attributed  to  Parke,  B.,  it  is  submitted,  are  not  founded  on 
principle,  and  cannot  be  supported  :  but  even  if  they  are  sound  law,  they  do  not 
apply  here.  Pleas  in  confession  and  avoidance  are  of  two  kinds  ;  in  discharge,  and 
in  justification.  The  first  admits  that  the  right  of  action  existed  at  one  time,  but 
denies  that  it  existed  at  the  time  of  action  brought ;  in  that  description  [37]  of 
plea,  the  replication  de  injuria  is  bad.  But  a  pica  in  justification  always  denies  the 
right  of  action  ;  it  admits,  indeed,  a  colourable  and  prima  facie  right,  but  says  there 
arc  other  circumstances  to  be  cou[)led  with  those  mentioned  in  the  declaration,  which 
shew  there  is  no  right  of  action  ;  and  to  such  pleas  the  replication  de  injuria  is  always 
good.  Put  the  case  of  a  plea,  in  slander,  that  the  words  complained  of  are  true  ;  there 
there  is  a  complete  denial  of  the  right  of  action,  yet  the  replication  de  injuria  applies. 
No  doubt,  where  the  plea  denies  the  existence  of  the  contract  in  fact — as  in  this  ease, 
the  contract  by  the  making  of  the  note — the  replication  de  injurifi  is  bad  :  but  it  is 
not  bad  merely  because  the  plea  denies  the  right  of  action  on  the  contract.  The 
only  question  in  truth  is,  whether  this  replication  complies  with  the  rule  in  C'ruifale's 
case  (8  Rep.  67  a.).  Ihe  previous  authorities  were  all  considered  in  Scolt  v.  Chaypelow, 
and  the  dicta  of  Parke,  B.,  already  referred  to,  must  be  considered  as  having  been 
overruled  l)y  that  case ;  although  in  truth  they  are  not  applicable  here,  because 
Parker  v.  liiley  and  Humphreys  v.  O'Conuell  were  both  cases  of  a  promise  implied  by 
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l;uv  on  an  executed  consideration ;  whereas  here  the  plea  does  not  dispute  that  there 
was  an  express  promise,  and  merely  sets  up  a  reason  why  the  defendant  should  not 
perform  it. 

Ball,  in  reply.  It  is  said  there  is  no  distinction,  as  to  this  matter,  between 
assumpsit  and  debt ;  but  there  is  this — that  in  assumpsit  there  is  a  promise  arising 
out  of  the  consideration,  which  is  not  so  in  debt;  the  debt  is  either  payable  or  not. 
Secondly,  fraud  between  the  parties  to  the  action  vitiates  the  transaction  altogether. 
This  plea  alleges  that  the  making  of  the  note  was  obtained  [38]  by  the  plaintiffs' 
fraud ;  if  so,  the  note  constituted  no  contract  in  fact  or  in  law  :  Schild  v.  Kilpin 
(8  M.  &  W.  673). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  [His  Lordship  stated  the  pleadings,  and  continued :]  On  the 
argument  of  this  case  during  the  last  term,  two  questions  were  made.  First,  whether 
the  general  traverse  in  the  form  adopted  in  this  replication  is  admissible  in  an  action 
of  debt.  Secondly,  whether  it  is  admissible  where  the  plea  alleges,  as  a  defence,  that 
the  note  was  void  on  account  of  the  fraud  of  the  plaintiff'  himself,  or  the  want  of  con- 
sideration between  him  and  the  defendant,  which  circumstances  avoid  the  contract 
between  the  plaintiff  and  defendant.  It  is  to  be  observed  that  the  plea  is  artfully  drawn, 
to  give  the  defendant  the  chance  of  insisting  on  a  double  defence  (whether  he  would 
have  done  so  is  another  question) ;  and  the  plaintiff,  to  avoid  any  doubt  which  might 
have  arisen  if  he  had  traversed  the  fraud  only,  adopts  the  genei'al  traverse  of  all  the 
matters  in  the  plea. 

We  think  the  replication  is  good. 

As  to  the  first  objection,  the  general  traverse,  de  injuria,  was,  no  doubt,  until  the 
new  rules  came  into  operation,  confined  to  actions  of  trespass,  replevin,  and  actions  on 
the  case ;  for  in  those  actions  only  did  the  necessity  of  such  a  traverse,  generally 
speaking,  occur.  In  actions  of  assumpsit,  and  on  the  case  for  nonfeasance,  there  were 
probably  no  special  pleadings  containing  matter  in  excuse,  and  requiring  such  a 
traverse,  as  is  explained  by  Lord  Denman,  in  delivering  the  judgment  of  the  Court  of 
Queen's  Bench  [39]  in  Purchell  v.  Salter  (1  Q.  B.  Kep.  202):  and  in  actions  of 
covenant  and  debt  on  specialties,  such  pleas  were  very  rare  :  and  the  adoption  of  a 
general  traverse  was  practically  unnecessary.  But  since  the  new  rules,  such  pleas, 
in  actions  of  assumpsit  and  debt,  have  become  very  common  ;  and  the  principle 
being  the  same,  viz.  that  a  plaintiff  should  be  at  liberty  to  put  in  issue,  by  one 
traverse,  the  whole  matter  of  excuse  contained  in  the  plea,  it  is  highly  reasonable 
that  a  similar  form  of  general  traveise  should  be  allowed  in  those  actions  also ;  and 
accordingly,  all  the  Courts  (h)  have  sanctioned  such  a  form  of  replication  in  actions  of 
assumpsit,  making  a  change  only  in  the  words,  which  are  merely  formal.  In  actions 
of  debt  in  any  form,  this  has  not  yet  been  done,  except  by  the  Court  of  Queen's 
Bench,  in  the  case  of  Purchell  v.  Salier,  in  which  the  judgment  was  reversed  on 
another  ground,  the  Court  of  error  not  being  called  upon  to  give  an  opinion  upon  this 
question.  It  is  now  necessary  for  us  to  decide  it,  and  we  all  concur  in  thinking  that 
the  judgment  of  the  Court  of  Queen's  Bench  upon  this  point  was  correct,  and  that  the 
reasons  given  at  length  by  Lord  Denman  are  quite  satisfactory.  It  was  argued  in 
that  case  in  the  Court  of  error,  and  also  before  us,  that  in  debt  on  simple  contract, 
or  indebitatus  assumpsit,  there  can  never  be  a  plea  in  excuse  for  the  breach — that  the 
action  lies  only  when  there  is  a  complete  debt ;  that  there  the  debt  is  immediately 
payable,  and  the  breach  is  surplusage  ;  and  that  any  allegation  shewing  that  the  debt 
is  not  due,  amounts  to  a  denial  of  the  debt  itself.  But  we  think  that  this  argument 
is  not  well  founded.  In  such  actions  there  are  pleas  in  excuse,  as  distinguished  from 
pleas  in  discharge  :  pleas  which  confess  a  prima  facie  [40]  contract  in  fact,  but  avoid 
all  liability  upon  such  contract  by  some  other  matter;  a.s,  for  instance,  fraud,  or 
illegality  of  consideration,  or  that  a  note  sued  upon  was  made  by  way  of  accommoda- 
tion.    The    plea   of  nunquam  indebitatus   in    debt   has   the   same  operation  as  non 

{!>)  Exchequer  -.—Noel  v.  Bich,  2  C.  M.  &  R.  .360 ;  Isaac  v.  Farrar,  1  M.  &  W.  65  ; 
JFhitehead  v.  JFalker,  9  M.  &  W.  506.  Common  Pleas  ■.—Griffin  v.  Vales,  2  Bing. 
N.  C.  579;  2  Scott,  84-5.  Queen's  Bench -.—  irahon  v.  JFilks,  5  Ad.  &  E.  237; 
Beynolch  v.  Blackhiirn,  7  Ad.  &  E.  161, 


13M.  &W.41.  ALDERSON    V.DAVENPORT  17 

assumpsit,  and  denies  only  "  the  contract  in  fact,  or  the  matters  of  fact  from  which 
it  is  implied  by  law ; "  in  actions  on  bills  or  notes,  the  defendant  can  only  traverse 
some  fact,  as  the  making,  drawing,  or  indorsing ;  and  in  both  cases,  the  defendant, 
l)y  pleading  in  confession  and  avoidance,  admits  only  the  facts  which  he  might  have 
denied  ;  in  one  case,  the  fact  of  a  contract,  or  facts  raising  the  inference  of  a  contract; 
in  the  other,  the  fact  of  a  drawing  or  indorsing  only,  by  which  a  contract  is 
prima  facie  implied  ;  and  then  proceeds  to  shew  that  he  was  excused  from  performing 
that  contract,  by  some  sufficient  reason  :  or  that  the  right  of  action  upon  it  had 
since  been  discharged.  We  are  of  opinion,  therefore,  that  this  replication  is 
admissible  in  debt  or  in  indebitatus  assumpsit,  as  well  as  in  other  actions  of 
assumpsit. 

The  next  question  is,  whether  the  defence  in  this  plea  is  of  such  a  description 
as  to  be  traversable  in  this  form  ;  and  we  are  of  opinion  that  it  is.  In  many  cases, 
fraud,  or  illegality  in  the  oiiginal  creation  of  the  bill,  coupled  with  averments  to  shew 
that  the  holder,  the  plaintiff,  is  in  a  situation  to  be  affected  by  that  fraud  or  ille- 
gality, have  been  held  to  be  of  that  description.  But  though  these  circumstances 
render  the  contract  not  binding,  and  so  amount  to  a  denial  that  there  was  a  !)iMding 
contract,  they  admit  a  contract  in  fact,  and  e.'cecute  its  performance.  But  it  is  said  there 
is  a  ditl'erence  where  the  fraud  or  illegality  is  between  the  parties  to  the  action,  for 
those  circumstances  shew  that  there  was  no  binding  contract ;  and  the  dictum  of  my 
brother  Parke,  in  Humpkrei/s  v.  O'Conuell  (7  M.  &  \V.  373)  [41]  and  Parker  v.  Biki/ 
(3  M.  &  W.  230),  is  referred  to  as  supporting  that  position.  In  the  case  of  Scot!  v. 
Ghappelow,  the  Court  of  Common  Pleas,  though  they  did  not  expressly  decide  the 
contrary,  do  not  certainly  support  it ;  and  my  brother  Coltman  stated  his  opinion, 
that  in  all  cases  where  a  contract  was  avoided  by  mattei'  of  law,  the  replication  was 
proper  ;  and  we  think  this  view  of  the  case  is  right. 

It  may  be  that,  where  the  fraud  or  illegality  is  between  the  parties  to  the  action, 
the  case  may  not  fall  within  the  principle  on  which  Crogate's  case  is  presumed  to  be 
founded,  which  is  that  the  phiintitf  may  include  in  a  general  traverse  matters  which 
do  not  presumably  lie  within  his  own  cognizance,  and  must  traverse  separately  those 
which  do ;  but  the  case  is  within  the  express  words  of  the  rule  laid  down  in  that 
c;ise,  and  universally  adopted,  and  not  within  any  of  the  exceptions,  and  we  think  we 
ought  to  abide  by  the  terms  of  it,  and  not  to  introduce  any  further  distinctions. 

We  may  add,  that  in  the  case  of  IValson  v.  IVilks  (5  Ad.  &  Ell.  237),  the  Court  of 
Queen's  Bench  held  the  replication  to  be  proper,  where  the  matter  of  excuse  was  the 
breach  of  a  condition  between  the  plaintiff  and  defendant  themsehes,  which  rendered 
the  contract  void. 

Judgment  for  the  plaintiff. 


[42]  Aluerson  and  Anotiiek  v.  Davkntort,  Esq.  May  31,  1844.— The  attorney 
of  a  plaintili'  who  had  obUiined  judgment  in  an  action,  inclosed  a  ca.  sa.  against 
the  defendant  in  a  letter  to  T.,  an  officer  of  the  sheriff  of  Cheshire,  in  which  he 
desired  T.  to  execute  the  writ  in  a  week,  and  informed  him  where  the  defendant 
was  to  be  met  with.  T.  returned  the  writ  to  the  attorney,  who  then  .sent  it  to 
the  under  sheriff,  inclosed  in  a  letter,  in  which  he  recjuested  him  to  forward  the 
warrant  to  T.,  whom  he  had  instructed  as  to  the  execution  thereof : — Held,  that 
T.  was  not  by  these  letters  constituted  a  special  bailiff  of  the  plaintiff,  so  as  to 
exonerate  the  sheriff  from  liability  for  negligence  in  the  execution. 

[S.  C.  1.  D.  &  L.  966 ;  13  L.  J.  Ex.  352 ;  8  Jur.  6.50.] 

Case  against  the  defendant  as  sheriff  of  Cheshire,  for  negligence  in  not  arresting 
one  James  liigby,  under  a  ca.  sa.  at  the  suit  of  the  plaintills,  and  fal.sely  returning  non 
est  inventus  thereto.  Pleas,  first,  not  guilty  ;  secondly,  tiiat  the  writ  was  not  delivered 
to  the  defendant  to  be  executed  in  due  form  of  law,  modo  ot  forma  ;  thirdly,  that 
the  defendant  could  not  have  taken  and  arrested  the  said  James  Kigby  by  virtue 
of  the  said  writ :  and  issues  thereon. 

At  the  trial  before  Williams,  J.,  at  the  last  Chester  assizes,  it  appeared  th.it  the 
writs  in  this  action,  and  in  another  against  the  same  defendant  at  the  suit  of  oncPerrin, 
were  issued  on  the  I4th  of  June,   1842,  and  were  sent  by  the  phiintitfs' attorney  to 
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Mark  Topham,  one  of  the  officers  of  the  sheriff  of  Cheshire,  who  resided  at  Northwich, 
inclosed  iu  the  following  letter  : — 

"  Alderson  and  Another  v.  Righy.     Perrin  v.  Same. 

"  Sir, — Inclosed  I  send  you  ca.  sa.'s  against  the  above  defendant,  to  levy  in  the 
former  action  121.  15s.  6d.,  and  in  the  latter  111.  14s.  6d.  You  will  please  to 
execute  them  in  the  course  of  the  week,  or  the  defendant  will  he  gone.  He  lives 
with  his  father,  Mr.  James  Rigby,  at  a  farmhouse,  which  you  will  see  on  the  canal 
bridge  as  you  go  from  here  to  Leek.  He  was  lately  in  business  as  a  druggist 
there.  You  must  use  some  caution  in  taking  the  defendant,  as  I  have  no  doubt 
that  his  mother  will  pay  the  debt  and  costs  in  it,  for  she  has  done  so  before. — ■ 
I  am,  &c.,  "  JAME.S  Bayley. 

"Warrington,  16th  June,  1842. 
"  Mr.  Mark  Topham,  Sheriflf's  Officer,  Northwich." 

The  writs  were  returned  by  Topham  to  Mr.  Bayley,  who  [43]  afterwards  sent 
them  to  the  under-sheriff,  inclosed  in  the  following  letter : — 

"Alderson  and  Another  v.  Righy.     Perrin  v.  Same. 

"Dear  Sir, — Inclosed  you  will  receive  a  ca.  sa.  in  each  of  the  above  actions,  and  I 
will  thank  you  to  procure  and  forward  warrants  on  each  to  Mr.  Mark  Topham,  sheriffs 
officer,  at  Northwich,  whom  I  have  instructed  as  to  the  execution  thereof.  Your 
charges  I  shall  be  glad  to  pay  as  you  may  direct. — I  am,  youi's  truly, 

"  James  Bayley. 
"Warrington,  June  20th,  1842." 

The  under-sheriff  accordingly  directed  the  warrant  on  the  plaintiffs'  writ  to  Topham, 
and  this  action  was  brought  against  the  sheriff  for  his  alleged  negligence  in  the 
execution  of  it. 

It  was  contended  for  the  defendant,  at  the  trial,  that  by  his  letters  to  the  under- 
sheriff  and  the  officer,  the  plaintiffs'  attorney  had  constituted  the  latter  a  special  bailiff 
for  the  purpose  of  making  the  arrest,  and  that  the  sheriff  was  thereby  exonerated  from 
liability  ;  and  Fm-d  v.  Leche  (6  Ad.  &  E.  699  ;  I  N.  &  P.  737)  was  cited.  The  learned 
Judge  was  of  a  contrary  opinion,  but  reserved  the  point  for  the  opinion  of  the  Court, 
and  left  to  the  jury  the  question  whether  the  defendant  had  been  guilty  of  negligence. 
The  jury  found  a  verdict  for  the  plaintiffs,  damages  121.  1.5s.  6d.,  and  leave  was 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Jervis  having  obtained  a  rule  nisi  accordingly, 

Evans  (Welsby  with  him)  now  shewed  cause.  This  rule  was  moved  entirely  on 
the  authority  of  the  case  of  Ford  v.  [44]  Lcche.  There  the  plaintiff,  who  was  an 
attorney,  wrote  to  the  sheriff  thus:  "I  enclose  you  a  writ  herein,  and  shall  feel 
obliged  by  your  granting  a  warrant  thereon  to  Mr.  Bateman  and  Mr.  Mee.  I  shall 
write  to  Mr.  Bateman  in  a  day  or  two."  A  warrant  being  thereupon  issued  to  one  of 
these  officers,  it  was  held  that  the  sheriff  was  exonerated  from  liability  ;  for  that,  under 
the  circumstances,  the  plaintiff  had  constituted  those  particular  officers  his  special 
bailiffs  to  execute  the  warrant.  But  even  if  that  case  be  good  law,  which  may  perhaps 
be  questionable,  it  is  distinguishable  from  the  present ;  for  the  judgment  proceeded 
on  the  ground  that  the  sheriff  was  restrained  from  proceeding  until  the  further 
instructions  were  given  by  the  plaintiff  to  the  officer.  But  here  the  plaintiff  had 
previously  given  him  the  necessary  instructions,  which  were  no  more  than  must  be 
given  to  every  officer  who  has  to  execute  a  writ;  viz.,  the  description  of  the  person 
to  be  arrested,  and  the  place  where  he  is  to  be  found.  It  cannot  be  sufficient  to  con- 
stitute one  of  the  ordinary  sheriff's  officers  a  special  bailiff  of  the  plaintiff,  that  he 
has  requested  the  process  to  be  placed  in  his  hands,  or  given  him  information  how  he 
may  execute  it.  In  Balson  v.  Meggatt  (4  Dowl.  P.  C.  5.57),  Coleridge,  J.,  says, — "  I  do 
not  think  that  the  mere  request  to  the  sheriff  to  deliver  his  warrant  to  a  particular 
person,  is  sufficient  to  constitute  the  officer  the  plaintiff's  special  bailiff;  because  we 
know,  in  point  of  practice,  that  particular  bailiUs  are  employed  by  certain  attornies  to 
perform  all  the  business  of  their  office."  The  same  point  was  again  held  in  C'orbett  v. 
Brown  (6  Dowl.  P.  C.  794).     Doe  v.  Trye  (5  Bing.  N.  C.  573),  which  may  perhaps  be 
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referred  to,  is  quite  distinguishable  ;  because  there  the  plaintiff  accompanied  the 
officer  to  make  the  arrest,  and  took  the  entire  management  of  the  proceedings  upon 
himself. 

[45]  Egerton  (with  whom  was  Jervis)  in  support  of  the  rule.  The  cases  of  Ford 
V.  Ledie,  De  Moranda  v.  Dunkin  (4  T.  E.  119),  and  many  others  which  might  be  cited, 
shew  clearly  that  anj'  interference  by  the  plaintiff  or  his  attorney,  in  the  nomination 
of  the  officer  to  execute  the  process,  or  in  the  actual  execution  of  it,  is  sufficient  to 
constitute  the  officer  his  special  bailiff",  and  to  exonerate  the  sheriff.  Ford  v.  Leche  is, 
indeed,  an  authority  which  goes  beyond  the  preseiit  case ;  for  there  the  plaintiff  only 
intimated  that  he  intended  afterwards  to  give  instructions  to  the  officer;  here  he 
informs  the  sheriff'  that  he  has  already  selected  him,  and  given  him  instructions  how 
to  act.  After  those  instructions  given  by  the  plaintiffs  through  their  attorney,  the 
sheriff  was  precluded  from  interfering.  Balson  v.  Mcggatt  and  C'orbett  v.  Brown  are 
distinguishable  ;  because  in  those  cases  there  was  a  mere  request  to  the  sheriff  to 
direct  the  warrant  to  one  of  his  officers  who  was  named,  but  it  did  not  appear  that 
any  instructions  were  given  by  the  plaintiff  directly  to  that  officer.  But,  at  all  events, 
whether  these  letters  amounted  to  an  appointment  of  Topham  as  a  special  bailiff  was 
a  question  of  fact,  which  ought  therefore  to  have  been  submitted  to  the  jury,  and  not 
determined  by  the  learned  Judge. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  only 
question  is,  whether  the  letters  which  were  put  in  evidence  amount  to  an  appointment 
of  Topham  by  the  plaintiff'  as  a  special  bailiff'.  Now,  it  seems  to  me  that  there  is 
nothing  ill  those  letters  to  prevent  the  sheriff' from  exercising  his  own  discretion  in  the 
matter.  Su])pose,  for  instance,  that  after  the  receipt  of  the  letter,  in  which  the 
plaintiff's'  attorney  states  that  he  had  given  instructions  to  Topham,  and  requests  that 
the  warrants  may  be  directed  to  him,  something  had  come  to  the  knowledge  of  the 
sheriff'  that  shewed  Topham  not  to  [46]  be  a  trustworthy  person,  so  as  to  induce  the 
sheriff  to  deprive  him  of  his  office ;  can  it  be  said  that  the  sheriff'  would  have  been 
justified  in  directing  the  warrants  to  him,  notwithstanding?  It  is  quite  plain  from 
the  whole  transaction,  that  the  plaintiff's'  attorney  never  thought  of  relieving  the 
shoritr  from  the  responsibility  of  executing  the  writs ;  all  he  does  is  to  indicate  an 
individual  officer  to  whom  he  wishes  them  to  be  sent ;  and  it  is  well  known,  that  most 
houses  of  large  business  send  their  writs  to  the  under-sheriff,  with  directions  to  forward 
the  warrants  to  the  individual  officer  usually  emploj'ed  liy  them.  With  respect  to 
the  other  point,  that  the  question  ought  to  have  been  left  to  the  jury,  it  does  not 
appear  that  any  application  for  that  purpose  was  made  on  the  part  of  the  defendant  to 
the  learned  Judge  at  the  trial ;  on  the  contrary,  the  parties  consented  to  leave  being 
reserved  to  enter  a  nonsuit.  That  must  be  taken  as  eiiuivalent  to  an  abandonment  of 
the  defendant's  right  to  have  the  question  submitted  to  the  jury,  and  to  an  agreement 
that  the  Court  should  dispose  of  the  question  on  its  merits. 

Alderson,  B.  I  am  of  the  same  opinion.  If  the  case  had  stood  only  on  the 
letter  to  the  under-sheriff,  it  might,  perhaps,  have  been  fairly  urged  to  the  jury,  that 
the  officer  might  be  acting  on  false  instructions  contained  in  the  letter  to  him,  and 
not  produced  before  them  ;  but  here  the  other  letter  and  the  instructions  embodied  in 
it  are  ])roduced,  and  they  certainly  shew  nothing  to  exonerate  the  shorifl'  from  liability. 
Ford  v.  l.erlie  may  seem,  at  first  sight,  not  easily  distinguishable  from  the  present  case  ; 
but  there  is  this  real  distinction  between  them,  that  there  the  communication  to  the 
under-sheriff  in  truth  amounted  to  this, — 'You  shiUl  have  the  instructions  in  a  few 
days."  That  would  at  once  discharge  the  sheriff  from  responsibility  in  not  proceeding 
to  execute  the  writ  in  the  mean  time.     It  is  quite  otherwise  in  the  present  case. 

[47]  GuKNEY,  B.  It  is  the  commonest  thing  in  the  world  to  indorse  on  a  warrant 
the  place  of  the  defendant's  residence,  and  the  hours  at  which  he  goes  out,  or  is  likely 
to  bo  found. 

RoLFE,  B.  Suppose  Topham  had,  in  the  first  instance,  and  without,  any  communi- 
cation from  the  plaintiff  or  his  attorney,  been  appointed  by  the  sheriff  to  execute  these 
writs,  and  after  that  appointment  the  plaintiff  g.avc  him  the  same  instructions  that  were 
given  in  this  case,  would  that  in  the  least  degree  have  the  effect  of  m.akiiig  Toph.am 
his  bailiff?  1  his  letter  only  gives  him  information  as  to  tiie  best  mode  of  discliaiging 
his  duty  to  the  sheriff.  As  to  the  case  of  Ford  v.  Leche,  it  is  expressly  stated  in  the 
report  to  have  been  decided  upon  its  special  circumstances. 

Kule  discharged. 
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Doe  v.  Filliter.  June  4,  1844. — Where  the  costs  of  an  ejectment  have  been  taxed, 
the  plaintiff  cannot,  in  an  action  for  mesne  profits,  recover  costs  as  between  attorney 
and  client ;  and  it  makes  no  diflFerence  that  the  costs  have  been  taxed  on  the 
application  of  the  defendant. 

[S.  C.  2  D.  &  L.  186 ;  13  L.  J.  Ex.  275.     See  11  M.  &  W.  80.] 

This  was  an  action  of  trespass  for  mesne  profits,  tried  before  Wightman,  J.,  at  the 
last  assizes  for  the  county  of  Dorset,  when  it  appeared  that  on  the  trial  of  the  eject- 
ment to  recover  possession  of  the  same  property,  the  plaintifT  had  been  nonsuited 
through  a  mistake  of  the  learned  Judge  who  tried  the  cause,  but  that  nonsuit  was 
afterwards  set  aside  and  a  new  trial  granted  ;  that  the  lessor  of  the  plaintiff's  bills  of 
costs  in  that  action  had  been  taxed  under  a  Judge's  order,  upon  the  application  of  the 
defendant,  and  that  the  costs  so"  taxed  had  been  paid  into  court.  This  action  was 
brought  to  recover  full  costs  in  the  action  as  between  attorney  and  client;  but  it  was 
objected  for  the  defendant  that  the  plaintiff  was  not,  under  the  circumstances,  entitled 
to  costs  as  between  attorney  and  client.  [48]  The  learned  Judge  reserved  the  point, 
and  directed  a  verdict  for  the  plaintifi'  for  the  excess  above  the  sum  paid  into  court, 
giving  leave  to  the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  him,  or  to 
reduce  the  damages  to  such  amount,  or  according  to  such  principle,  as  the  Court  should 
determine. 

Crowder,  in  Easter  Term  last,  obtained  a  rule  accordingly  ;  against  which 
Cockburn  and  Hodges  now  shewed  cause.  The  plaintiff  is  entitled  both  to  the 
costs  of  the  nonsuit,  which  took  place  by  mistake,  and  also  to  the  costs  of  the  trial  as 
between  attorney  and  client.  In  Nowell  v.  Roake  (7  B.  (fe  Cr.  404 ;  1  Man.  &  Ry.  170), 
it  was  held  that  in  an  action  for  mesne  profits  the  plaintiff  may  I'ecover,  by  way  of 
damages,  the  costs  incurred  by  him  in  a  court  of  error  in  reversing  the  judgment  in 
ejectment,  as  between  attorney  and  client.  Lord  Tenterden,  C.  J.,  there  says,  "  I  think 
that  the  jury  might  reasonably  consider  the  costs  between  attorney  and  client  as  the 
measure  of  the  damages  which  he  had  sustained."  [Pollock,  C.  B.  At  that  time  a 
Court  of  error  could  not  award  costs ;  and  therefore  if  the  party  could  not  have 
recovered  them  from  a  jury,  he  would  not  have  been  able  to  obtain  them  at  all.  You 
are  seeking  to  apply  that  case,  where  there  was  no  taxing  officer,  to  one  where  there  is.] 
In  Doe  V.  lluddart  (2  C.  M.  &  R.  316),  it  was  held  that,  on  a  judgment  by  default  in 
ejectment,  the  plaintiff  might  recover,  in  the  action  for  mesne  profits,  all  the  expenses 
he  has  been  necessarily  put  to  in  the  ejectment,  and  was  not  limited  to  the  taxed  costs 
as  between  attorney  and  client.  [Alderson,  B.  In  that  case  they  were  necessarily 
taxed  by  the  Judge  and  jury  :  the  Master  informs  us  there  is  no  practice  for  the 
officers  to  tax  against  the  casual  ejector.  The  damages  in  an  action  for  mesne  profits 
are  the  mesne  profits  [49]  of  the  land  and  the  reasonable  costs  incurred  in  getting  into 
possession.]  That  rule  would  apply  to  the  case  of  Doe  v.  lluddart.  [Alderson,  B. 
Yes  ;  but  there  being  no  taxing  officer,  the  costs  were  obliged  to  be  taxed  by  the  aid 
of  a  jury.]  In  Sipnonds  v.  Page  (1  Cr.  &  J.  29),  it  was  held  that  the  costs  of  an  eject- 
ment might  be  recovered  in  an  action  for  mesne  profits,  though  no  costs  had  been 
taxed.  [Pollock,  C.  B.  There  it  was  the  defendant's  fault  that  they  were  not  taxed  ; 
but  that  does  not  warrant  the  position  that  a  juiy  may  give  more  than  the  amount  at 
which  they  have  been  taxed.  Alderson,  B.  Doc  v.  Davis  (1  Esp.  358),  referred  to  in 
Symunds  v.  Page,  is  an  express  decision  against  you.  Vaughan,  B.,  there  says,  that 
Lord  Kenyon,  in  that  case,  lays  it  down  "  that  the  plaintiff'  cannot  recover  more  than 
his  taxed  costs  ;  "  aiid  therefore  the  taxed  and  not  the  extra  costs  might  be  recovered. 
Pollock,  C.  B.  Doe  v.  Haie  (2  Dowl.  P.  C.  245)  is  an  express  authority  that  the 
plaintifi'  is  not  entitled  to  recover  more  than  the  taxed  costs  of  the  ejectment,  and  not 
the  extra  costs.]  This  case  is  distinguishable  on  the  ground  that  the  costs  were  taxed, 
not  b}^  the  plaintifif,  but  by  the  defendant ;  they  were,  in  fact,  taxed  compnlsorily 
under  a  Judge's  order,  the  effect  of  which  was  to  reserve  to  the  plaintifi'  the  right  of 
obtaining  costs  as  between  attorney  and  client.  The  case  must,  therefore,  be  considered 
as  if  no  taxation  had  taken  place.  In  Goidd  v.  Barratt  (2  M.  &  Rob.  171),  Lord 
Abinger,  C.  B.,  held  that  in  case  for  a  malicious  arrest  the  plaintifi'  is  entitled  to 
recover  costs  in  the  former  suit  beyond  the  taxed  costs  in  that  suit.  [Alderson,  B. 
Costs  as  between  attorney  and  client  is  clearly  not  the  lule.]  In  Smith  v.  Comptau 
(3  B.  &  Ad.  407),  the  defendant  conveyed  premises  to  the  plaintiff',  and  covenanted  for 
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good  title.  An  action  of  formedon  wa.s  afterwards  bronght  against  the  plaintifl'  by  a 
party  having  better  title,  and  the  plaintiB  compromised  it  [50]  for  £500 ;  and  it  was 
held  that  the  plaintiff,  in  an  action  for  the  breach  of  covenant,  might  recover  the  whole 
sum  so  paid,  and  his  costs  as  between  attorney  and  client.  A  plaintiff  who  has 
succeeded  in  ejectment,  is  entitled  to  a  full  indemnity  for  the  expense  he  is  put  to. 
Sparkes  v.  Martindah  (8  East,  593)  shews  that  bail  are  entitled  to  such  an  indemnity ; 
and  in  Sawlhack  v.  Thonuu  (1  Stark.  N.  P.  C.  30G),  Lord  Ellenborough,  C.  J., 
held,  that  in  an  action  for  maliciously  holding  the  plaintitf  to  bail,  he  is  entitled  to 
recover  not  merelj'  the  taxed  costs,  but  the  costs  as  between  attorney  and  client. 
[Crowder.  That  was  expressly  overruled  in  Grace  v.  Moryan  (2  Bing.  N.  C.  534  ; 
2  Scott,  790).]  It  is  submitted  that  the  plaintifl'  is  in  the  same  situation  as  if  he  had 
gone  before  the  jury,  and  proved  that  greater  costs  had  been  incurred  than  those 
allowed  on  taxation.  In  Goodtitk  v.  Toombs  (3  Wils.  118)  it  was  held  that,  in  this 
action,  the  damages  are  not  confined  to  the  mere  rent  of  the  premises,  but  the  jury 
may  give  more  if  they  please ;  and  they  ought  to  give  sufficient  to  indemnify  the 
plaintitf  for  the  expense  to  which  he  has  been  put. 

Crowder  and  Barstow,  in  support  of  the  rule,  were  stopped  by  the  Court. 
Pollock,  C.  B.  I  am  of  opinion  that  this  rule  to  enter  a  nonsuit  ought  to  be  made 
absolute.  I  must  admit  that  the  authorities  on  the  point  are  not  uniform.  In  Grace 
v.  Mmyan,  Tindal,  C.  J.,  says  :  ■'  It  may  be  obser\'ed,  that  all  the  cases  relied  on  by 
the  plaintiff,  as  authorities  that  the  full  costs  of  the  former  action  are  recoverable  in 
a  subsequent  suit  for  vexatiously  prosecuting  the  former  action,  are  cases  where  there 
has  been  no  taxation  of  costs  in  the  former  action  ;  such  as  ejectment  where  the  judg- 
ment was  obtained  by  default  against  the  [51]  casual  ejector;  or  formedon,  where 
there  are  no  costs  given  in  the  action  itself ;  or  upon  a  writ  of  error,  where  no  costs 
are  given  ;  in  which  cases  the  plaintiff  must  recover  his  full  expenses,  if  he  is  entitled 
to  recover  any.  But  in  ejectment,  where  the  action  has  been  defended,  and  the  costs 
taxed,  he  is  not  allowed  to  recover  the  extra  costs  in  a  subsequent  action  :  Doc  v.  Davis." 
The  case  of  Doc  v.  Hare  is  also  to  the  same  effect.  It  has  been  said,  that  a  plaintiff  in 
ejectment  is  entitled  to  a  full  indemnity  ;  but  he  is  not  entitled  to  be  in  a  better  situa- 
tion than  any  other  plaintiff.  In  actions  for  malicious  injuries,  juries  have  been 
allowed  to  give  what  are  called  vindictive  damages,  and  to  take  all  the  circumstances 
into  their  consideration  ;  but  that  is  not  the  case  in  ejectment.  A  distinction  has  been 
attempted  here,  on  the  ground  that  the  costs  have  been  taxed  on  the  application 
of  the  defendant ;  and  it  has  been  contended,  that  if  the  defendant  procures  the 
taxation,  the  plaintitf  is  not  bound  by  it,  but  may  recover  beyond  the  taxed  costs. 
I  cannot,  however,  assent  to  that  view  of  the  case.  The  Judge,  by  making  the  order, ' 
merely  directs  the  costs  to  be  taxed,  but  does  not  say  what  the  effect  of  that  taxation 
is  to  be ;  and  there  is  no  reason  why  the  plaintitf  in  ejectment  should  obtain  more 
costs  than  a  plaintiff  in  trespass  or  any  other  action.  The  taxed  costs  are  a  fair 
indemnity  ;  and  if  they  are  not  so,  the  rules  which  govern  taxation  ought  to  be  altered. 
We  must  be  Ijound  in  this  case  by  the  decided  cases,  for  it  would  bo  most  inconvenient 
if  the  jury  were  allowed  to  give  or  withhold  costs  at  their  discretion. 

Aldkkson,  B.  I  am  of  the  same  opinion.  The  plaintiff  in  ejectment  is  to  recover 
such  damages  as  he  has  sustained;  and  as  the  defemlaut's  misconduct  consisted  in 
turning  him  out  of  possession,  the  defendant  must  pay  back  all  the  profits  of  the 
estate  during  the  time  he  has  so  kept  him  out.  The  taxed  costs  arc  intended  to  be  .a 
full  [52]  indemnity  to  the  plaintiff  for  his  expenses  in  getting  back  the  land.  That 
is  the  principle ;  whether  it  be  fully  carried  out  in  practice  is  another  matter.  The 
question  is,  what  is  to  be  the  criterion  by  which  the  costs  of  getting  back  the  land 
are  to  be  estimated.  A  plaintitf  in  ejectment  is  in  the  same  situation  as  other  suitors, 
all  of  whom  sue  for  their  rights  and  obtain  costs  as  an  indemnity  ;  and  as  other  plaintill's 
submit  lo  have  their  costs  taxed,  so  ought  a  plaintiff  in  ejectment.  If  the  taxed  costs 
are  not  a  full  indemnity,  they  ought  to  be  made  so. 
GuRNEY,  B.,  concurred. 

RoLFE,  B.     I  am  of  the  same  opinion.     Here  a  taxation  has  taken  place  in  the 
usual   way,  and  by  that  the  plaintiff  is  bounfl.      Where,  indeed,   there  has  been  no 
taxation,  then,  ex  necessitate,  the  jury  must  say  what  is  to  be  an  indemnity. 
Kule  absolute  to  enter  a  nonsuit. 
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MORRISH  V.  MuKREY  AND  ANOTHER.  Juiie  4,  1844.— A  sheriff's  officer  is  not 
justified  in  entering  and  searching  the  house  of  a  stranger,  for  the  purpose 
of  airesting  a  defendant  under  a  ca.  sa.,  although  such  defendant  may  have 
resided  there  immediately  before  the  entry,  and  although  the  othcer  have  reason- 
able cause  to  suspect  that  the  defendant  is  in  the  house,  if  it  turns  out  that 
she  was  not  in  the  house  at  the  time. — The  Judge,  at  the  trial,  having  ruled 
that  a  plea,  justifying  the  entry  of  the  plaintiff's  house,  the  outer  door  being 
open,  to  search  for  C.  F.,  who  for  six  mouths  had  resided  in  the  plaintiff's  house, 
and  that  the  defendant  had  good  grounds  to  suspect  and  believe  that  she  was  in 
the  ph\intifF's  house  at  the  time,  had  been  proved,  and  constituted  a  good  defence, 
stated,  in  the  presence  of  the  counsel  on  both  sides,  who  made  no  objection,  that 
he  should  direct  the  jury  to  assess  the  damages  contingently,  and  should  give  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  the  amount  found  by  the  jury  : — 
Held  that  both  parties  were  bound  thereby,  and  that  the  plaintiff's  counsel  was 
not  at  liberty  to  move  for  a  new  trial  for  misdirection. 

[S.  C.  2  D.  &  L.  199 ;  13  L.  J.  Ex.  261.] 

Trespass  for  breaking  and  enteiing  the  dwelling-house  of  the  plaintiff,  forcing  and 
breaking  open  divers  outer  and  inner  doors,  and  entering  and  searching  divers  rooms 
and  apartments  of  the  plaintiff". 

Plea,  first,  not  guilty  ;  secondly,  not  possessed ;  thirdly,  [53]  as  to  breaking  and 
entering  the  house,  and  forcing  open  the  inner  doors,  and  searching  the  rooms  of  the 
plaintiff',  the  defendants  justified  as  officers  of  the  sheriff'  of  Somersetshire,  under  a 
writ  of  testatum  capias  ad  satisfaciendum  against  one  Cai'oline  Frost,  by  virtue  whereof 
they  quietly  entered  the  house  of  the  plaintiff',  the  outer  door  thereof  being  open,  and 
searched  for  the  said  Caroline  Frost ;  that  for  six  months  next  preceding  the  trespasses, 
the  said  Caroline  Frost  had  resided  in  the  plaintiff's  house  ;  and  that  at  the  time  of 
the  trespasses,  they  had  good  ground  to  suspect  and  believe,  and  did  actually  suspect 
and  believe,  from  information  furnished  to  them  by  the  attorney  of  the  party  who  had 
sued  out  the  writ,  that  the  said  Caroline  Frost  was  then  in  the  said  house.  The  plaintiff, 
protesting  the  suing  out,  the  indorsement,  and  the  delivery  of  the  writ  to  the  sheriff", 
&c.,  replied  de  injuria,  absque  residuo,  causa. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Assizes  for  the  county  of  Somerset,  it 
appeared  that  Caroline  Frost,  against  whom  the  writ  of  testatum  ca.  sa.  had  been 
sued  out,  had,  shortly  before  the  trespasses  complained  of,  resided  at  the  plaintiff's 
house ;  that  the  defendants  had  not  received  information  from  the  attorney  of  the 
part}'  suing  out  the  writ  that  Caroline  Frost  was  in  the  house,  but  that  they  had 
reason  to  suspect  that  she  was  there,  and  that,  for  the  purpose  of  arresting  her,  they 
entered  the  house  through  the  front  door,  which  was  open,  and  broke  open  certain 
inner  doors.  On  the  part  of  the  plaintiff,  it  was  contended  that  the  plea  was  no 
answer  to  the  action  ;  and  even  if  it  were,  that  the  defendants  had  failed  to  prove  it, 
inasmuch  as  they  had  not  shewn  that  they  had  received  information,  from  the 
attorney  who  had  sued  out  the  writ,  that  Caroline  Frost  was  in  the  plaintiffs  house. 
The  learned  Judge,  however,  thought  that  the  plea  was  proved,  and  overruled  the 
objection.  The  learned  Judge  then  stated,  that  he  should  leave  it  to  the  jury  to  say 
what  [54]  damages  the  plaintiff"  had  sustained  by  reason  of  the  trespasses,  in  the  event 
of  the  Court  being  of  opinion  that  the  plea  was  not  proved,  and  would  give  the  plaintiff" 
leave  to  move  to  enter  a  verdict  for  that  sum.  No  objection  was  made  by  the  counsel 
on  either  side  to  his  pursuing  this  course,  and  the  jury  assessed  the  damages  contin- 
gently at  one  farthing. 

Crowder,  in  Easter  Term  last,  having  obtained  a  rule  for  a  new  trial,  on  the  ground 
of  misdirection. 

Cockburn  and  Kinglake  shewed  cause.  The  material  part  of  the  plea  is,  that 
Caroline  Frost  had  resided  for  six  months  in  the  house  of  the  plaintiff,  and  that  the 
defendants  had  reasonable  ground  for  believing  that  she  was  there  at  the  time ;  and 
that  was  proved,  and  justified  the  defendants  in  entering  and  searching  the  house  for 
the  purpose  of  ari'csting  her  under  the  writ.  In  Sheers  v.  Brooks  (2  H.  Black.  120),  it 
was  held  that  bail  above  might  justify  breaking  and  entering  the  house  of  a  stranger, 
(the  outer  door  being  open),  in  which  the  principal  resided,  in  order  to  seek  for  him 
for  the  purpose  of  rendering  him  ;  and  that  a  plea  justifying  such  entry  was   good, 
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without  stating  that  the  principal  was  in  the  house  at  the  time.  [Aldersun,  B.  This 
plea  does  not  state  that  she  still  resided  there.]  The  suspicion  and  belief  alleged  were 
amply  warranted  by  the  circumstance  of  her  prior  residence  there  for  six  months,  up 
to  a  recent  period.  The  proof  of  that  part  which  alleged  that  the  defendants  had  been 
so  informed  by  the  party  who  had  sued  out  the  writ,  was  wholly  immaterial.  All  the 
cases  on  this  subject  are  collected  in  Smith's  Leading  Cases,  in  the  notes  to  Semaijne's 
cane  (vol.  i.  pp.  44,  4.5). 

Crowder  and  Butt  in  support  of  the  rule.  There  is  no  precedent  for  such  a  plea 
as  the  one  here  pleaded.  In  [55]  Johuon  v.  Leigh  (6  Taunt.  "246),  it  was  expressly 
held  that  a  sherift'  cannot  justify  breaking  open  the  inner  doors  of  the  house  of  a 
stranger,  upon  suspicion  that  a  defendant  is  there,  to  search  for  him,  in  order  to  arrest 
him  on  mesne  piocess.  The  learned  Judge,,  however,  ruled  to  the  contrary  at  the 
trial ;  and  the  plaintiff  is  therefore  entitled  to  a  new  trial,  on  the  ground  of  misdirec- 
tion. [Pollock,  C.  B.  You  are  at  liberty  to  move  to  enter  a  verdict  for  the  plaintifi", 
for  the  sum  found  by  the  jury  ;  but  as  you  consented  to  the  damages  being  assessed 
contingently,  you  are  precluded  from  insisting  upon  the  misdirection.]  The  plaintiff's 
counsel  could  not  have  interfered,  with  propriety,  whilst  the  learned  Judge  was 
summing  up  the  case  to  the  jury.  [Pollock,  C.  B.  You  might  have  refused  to  assent 
to  the  course  pursued.  Neither  party  could  be  compelled  to  submit  to  the  course 
proposed  by  the  learned  Judge  for  the  purpose  of  saving  expense.  If  the  damages 
had  been  assessed  contingently  at  £500,  the  defendants  could  not  have  objected  to 
your  moving  to  enter  a  verdict  for  that  sum,  on  the  ground  that  they  had  not  assented. 
The  arrangement  was  for  the  benefit  of  both  paities,  not  one  only.  Alderson,  B.  If 
you  stand  by,  and  do  not  object,  it  is  equivalent  to  a  contract  with  the  other  side  that 
you  will  abide  by  the  finding  of  the  jury.] 

Pollock,  C.  B.  It  appears  from  the  report  of  the  learned  Judge,  that  he  directed 
the  jury  to  find  for  the  plaintiff  on  the  pleas  of  not  guilty  and  not  possessed  ;  that 
he  thought  the  defendants  entitled  to  the  verdict  on  the  third  plea,  but  directed  the 
jury  to  assess  contingent  damages,  in  the  event  of  his  being  mistaken  in  point  of  law. 
The  jury  assessed  the  damages  at  one  farthing ;  and,  although  I  should  not  have  been 
dissatisfied  if  they  had  found  larger  damages,  still  the  arrangement  was  made  by  [56] 
the  counsel  on  both  sides,  neither  party  interfering  or  making  any  objection.  We 
think  the  rule  must  be  absolute  for  entering  a  verdict  for  the  plaintiff  for  a  farthing, 
on  the  third  plea.  The  facts  are,  that  the  sheriff"  goes  to  the  house  of  a  stranger  to 
search  for  the  debtor,  on  the  ground  that  he  has  reason  to  suspect  and  believe  that 
she  is  there  ;  but  the  case  of  Johvxon  v.  Leigh  is  an  express  authority,  that  a  sheriff" 
may  not  break  open  the  inner  doors  of  a  stranger's  house,  upon  suspicion  that  a 
defendant  is  there,  in  order  to  arrest  him.  But  then  it  is  contended  for  the  plaintiff", 
that  we  ought  to  order  a  new  trial  for  misdirection,  and  not  the  entry  of  a  verdict 
for  the  plaintiff,  with  a  farthing  damages.  I  caiuiot,  however,  assent  to  that  view  of 
the  case.  The  Judge  directed  the  damages  to  be  assessed  contingently,  with  a  view 
to  prevent  a  new  trial ;  a  step,  however,  which  he  had  no  power  to  take  unless  with 
the  assent  of  both  parties.  That  course  was  certainly  for  the  benefft  of  both  parlies, 
in  order  to  save  the  expense  of  a  new  trial,  and  both  are  bound  by  the  arrangement. 
The  pluintiff''s  counsel,  not  having  objected,  must  be  taken  to  have  assented  at  the 
time,  .and  therefore  cannot  now  make  any  objection.  Both  sides  understood  that  it 
was  for  their  mutual  benefit,  and  each  was  satisfied  at  the  time  that  the  jury  intended 
to  do  justice.  It  would  lead  to  great  confusion,  if,  under  these  circumstances,  a  counsel 
were  afterwards  at  liberty  to  object  that  he  had  not  assented  to  the  arrangement. 
Mr.  Crowder  says  he  repudiates  the  arrangement,  because  it  is  not  for  his  benefit ;  but 
it  was  not  intended  for  the  benefit  of  eitlier  party  in  particular.  It  must  be  taken 
that  what  took  place  was  by  the  assent  of  the  counsel  on  lx)th  sides  ;  and  the  rule 
will  therefore  be  absolute  to  enter  a  verdict  for  the  plaintiff'  for  the  damages  found 
by  the  jury. 

Ai.DEKSON,  B.  I  am  of  the  same  opinion.  It  is  admitted  that  the  whole  of  the 
plea  was  not  proved  ;  but  if  that  part  [57]  of  the  plea  which  was  proved  aniouTits  to 
a  defence,  it  is  sufficient.  The  question  then  is,  whether  that  part  of  the  plea  which 
has  been  proved  constitutes  a  sufficient  defence  ;  and  I  think  it  does  not.  The  plea 
amounts  to  no  more  than  this,  that  the  defendants  had  reasonable  ground  to  suspect 
that  the  party  sought  to  be  arrested  was  in  the  plaintilf's  house  ;  but  it  turns  out  that 
she  was  not  there.     A  party,  however,  who  enters  the  house  of  a  stranger  to  search 
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for  jiinl  arrest  a  defendant,  can  be  justified  only  by  the  event.  If  a  sheriff  enters  the 
house  of  the  defendant  himself,  for  the  purpose  of  arresting  him  or  taking  his  goods, 
he  is  justified  if  he  has  reasonable  grounds  of  believing  that  the  party  or  his  goods  is 
there  ;  but  here  the  party  to  be  arrested  was  not  found  in  the  house  of  the  plaintiff, 
and  therefore  the  defendants  were  not  justified.  The  next  point  is,  whether  the 
plaintiii'  is  to  have  a  new  trial  on  the  ground  of  misdirection,  or  is  to  enter  the  verdict 
for  a  farthing  damages.  The  damages,  I  am  inclined  to  think,  are  less  than  they 
ought  to  have  been  ;  but,  at  the  time  of  the  arrangement,  the  amount  of  them  was 
uncertain,  as  the  jmy  had  not  found  their  verdict.  A  proposal  was  made,  in  the 
presence  of  the  counsel  on  both  sides,  that  the  jury  should  assess  the  damages  contin- 
gently :  both  parties  heard  the  proposal,  both  took  advantage  of  it,  and  therefore  were 
bound  by  it  for  good  or  for  ill,  because  they  both  a.ssented  to  it. 

GuRNEY,  B.,  concurred. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff'. 

[58]  Griffiths  v.  Owen.  June  3,  1844. — Assumpsit  for  a  breach  of  contract  in 
not  re-delivering  to  the  plaintiff  certain  promissory  notes  which  had  been  delivered 
by  the  plaintiff  to  the  defendant  for  the  purpose  of  setting  off  their  amount 
against  a  debt  due  from  him  to  the  makers.  Plea,  that  the  defendant,  after 
breach,  delivered  to  the  lalaintitf,  at  his  request,  for  and  on  account  of  the  said 
notes,  and  of  the  promise  and  damages  in  respect  thereof,  an  order  in  writing  on 
B.,  in  whose  hands  the  said  notes  then  were,  whereb}^  the  defendant  requested 
B.  to  deliver  them  to  the  plaintiff;  that  the  plaintiff  took  and  received  the  said 
order  for  and  on  account  of  the  notes,  and  of  the  said  promise  or  damages  ;  that 
B.  was  always  ready  and  willing  to  deliver  the  notes  to  the  plaintiff  on  the  order 
being  presented  to  him,  but  that  the  plaintiff  did  not  present  the  same  within  a 
reasonable  time,  but  kept  the  order  for  an  unreasonable  time  without  making  any 
application  to  B.  for  the  notes,  until  the  same  were,  without  any  default  of  the 
defendant,  felouiouslj'  stolen  from  B. : — Held,  on  special  demurrer,  to  be  a  bad 
plea  of  accord  and  satisfaction. 

[S.  C.  2  D.  &  L.  190 ;  13  L.  J.  Ex.  345.     Eeferred  to,  Hears  v.  JFestern  Canada  Pulp 
Company,  Limited,  [1905]  2  Oh.  356.] 

Assumpsit.  The  declai'ation  stated,  that  before  the  making  of  the  promise  by  the 
defendant  as  thereinafter  mentioned,  the  plaintiff  was  the  bearer  of  si.>:  several  promis- 
soiy  notes,  respectively  made  bj'  certain  persons,  to  wit,  John  Waters,  Arthur  Jones, 
and  David  Jones,  for  the  payment  of  501.  each,  and  respectively  payable  to  the  bearer 
on  demand  :  that,  before  &c.,  the  defendant  was  indebted  to  the  said  J.  Waters, 
A.  Jones,  and  D.  Jones,  in  a  certain  amount,  e.xceeding  the  sum  of  301 ,  the  full  amount 
of  which  debt  is  to  the  plaintiff  unknown  ;  and  thereupon  heretofore,  to  wit,  on  &c., 
in  consideration  that  the  plaintiff  would  deliver  to  the  defendant  the  said  promissory 
notes,  in  order  that  the  defendant  might  become  the  bearer  thereof,  and  might,  as 
such  bearer,  endeavour  to  set  off  the  amount  of  the  said  notes  against  an  equal  or 
some  portion  of  the  debt  so  due  from  the  defendant,  he  the  defendant  promised  the 
plaintifl'  that  he  would  return  the  said  notes  to  the  plaintiff,  when  he  the  defendant 
should  no  longer  have  any  use  for  them  for  the  purpose  aforesaid,  iu  case  he  should 
not  then  have  eH'ectod  any  such  set  off;  which  promise  having  been  so  made,  thereupon 
afterwards,  to  wit,  on  *\;c  ,  the  plaintifl',  relying  on  the  said  promise,  delivered  to  the 
defendant  the  said  promissory  notes,  in  order  that  he  the  defendant  might  become  the 
bearer  thereof,  and  might,  as  such  bearer,  endeavour  to  set  off  the  amount  of  the 
said  notes  against  an  equal  or  some  portion  of  the  said  debt  so  due  from  the  defendant 
as  aforesaid ;  and  the  defendant  then  received  the  said  notes  from  the  plaintifl'  upon 
the  terms  aforesaid,  and  thereby  then  became  the  [59]  bearer  thereof ;  and  although 
afterwards,  and  after  the  said  promise,  deliver}^  and  receipt,  and  long  before  the 
commencement  of  this  suit,  to  wit,  on  &c.,  he  the  defendant  no  longer  had  any  use 
for  the  said  notes  for  the  purpose  aforesaid,  and  had  not  then  efl'ected  any  such  set-ofi" 
as  aforesaid  (of  all  which  the  defendant  then  had  notice) ;  and  although  a  reasonable 
time  for  the  defendant  to  return  the  said  notes  to  the  plaintiff  had  elapsed,  since  the 
defendant  had  no  longer  an}'  use  for  the  same  for  the  purpose  aforesaid,  before  the 
commencement  of  this  suit,  and  although  from  the  time  when  the  defendant  had  no 
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longer  any  use  for  the  same  as  aforesaid,  to  the  expiration  of  such  reasonable  time  as 
aforesaid,  and  from  thence  to  the  commencement  of  this  suit,  the  plaintitl'  was  ready 
and  willing  to  receive  the  said  notes  from  the  defendant,  of  which  the  defendant  then 
had  due  notice;  yet  the  defendant  disregarded  his  said  promise,  and  did  not,  when 
he  had  no  longer  any  use  for  the  said  notes  as  aforesaid,  or  within  such  reasonable  time 
as  aforesaid,  or  at  any  other  time,  return  the  said  notes  or  any  of  them  to  the  plaintiff, 
but  has  wholly  omitted  and  neglected  so  to  do,  whereby  the  plaintill'  has  wholly 
lost  the  said  notes,  the  same  being  of  great  value,  to  wit,  of  the  value  of  301. 

Plea,  that  after  the  breach  of  the  said  promise  in  the  declaration  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the  defendant  delivered  to  the 
plaintitr,  at  his  request,  and  for  and  on  account  of  the  said  notes,  and  the  said  promise 
and  damages  in  respect  thereof,  a  certain  order  in  writing,  signed  by  the  defendant, 
and  directed  to  one  Brown,  in  whose  iiands  the  said  notes  then  were,  whereby  the  defen- 
dant requested  the  said  Brown  to  deliver  to  the  plaintiff  the  said  notes,  and  the  plaintiff 
then  took  and  received  the  said  order  for  and  on  account  of  the  said  notes,  and  the 
said  promise  and  damages  ;  that  the  said  Brown  was  always,  from  the  time  of  delivery 
to  the  plaintiff  of  the  said  order  as  hereinbefore  mentioned,  until  the  loss  of  the  same 
notes  hereinafter  mentioned,  leady  and  [60]  willing  to  deliver  up  the  said  notes  to  the 
plaintilT,  upon  the  said  order  being  presented  to  him  the  said  Brown  for  that  purpose; 
that  the  said  promissory  notes  would  in  fact  have  been  given  and  delivered  up  by  the 
said  Brown  to  the  plaintiff,  under  and  in  pursuance  of  the  said  order,  had  the  same 
order  been  presented  to  the  said  Brown  within  a  reasonalile  time  after  such  delivery 
thereof  to  the  plaintiff,  as  aforesaid  ;  but  that  the  plaintilf  did  not  nor  would  present 
or  cause  to  lie  presented  the  said  order  to  the  said  Brown  within  the  time  aforesaid, 
but  then  wholly  neglected  and  refused  so  to  do,  or  to  take  any  step  or  any  means  to 
endeavour  to  procure  the  delivery  of  the  said  notes  to  him  from  the  said  Brown,  and 
negligently  held  and  retained  the  said  order  for  a  long  and  uiu'easonable  time,  to  wit, 
for  the  space  of  one  year  after  the  delivery  thereof  to  him  as  aforesaid,  without  making 
any  application,  either  upon  the  said  order  or  otherwise,  to  the  said  Brown  for  tiie 
said  notes,  and  until  the  said  notes  were  afterwards,  atid  before  the  commencement  of 
this  suit,  to  wit,  on  &c.,  without  any  default  in  the  defendant,  feloniously  stolen  from 
and  out  of  the  possession  of  the  said  Brown  and  became  and  were  and  are  wholly  lost. 
Verification. 

Special  demurrer,  assigning  for  causes  (inter  alia),  that  even  if  the  order  had  been 
presented,  and  the  notes  delivered  up  by  the  said  Brown,  there  is  no  proper  averment 
in  the  plea  to  shew  that  such  delivery  up  was  to  be  a  satisfaction  of  the  previous 
damages,  and  of  the  complete  cause  of  action  confessed  ;  that  the  delivery  up  of  the 
said  notes,  which  were  the  plaintiff's  own  notes,  would  not  in  law  have  been  a  satis- 
faction of  the  previous  damages,  and  complete  cause  of  action  confessed  ;  that  it  is  nob 
sufficiently  stated  in  the  plea  in  what  respect  tliere  was  negligence  in  the  plaintiff,  or 
how  or  why  the  matters  alleged  against  the  plaintiff  as  negligence  were  or  are  to  be 
considered  as  aniotuiting  to  negligence.     Joinder  in  demuri'er. 

[61]  E.  V.  Williams,  in  support  of  the  demurrer.  The  plea  is  clearly  bad.  It 
admits  that  a  reasonable  time  for  the  re-delivery  of  the  notes  to  the  plaintiff  had  elapsed 
after  the  defendant  had  ceased  to  have  any  use  for  them  for  the  purpose  for  which  ho 
obtained  them  from  the  plaintiff,  atid  that  the  defendant  broke  his  contract  by  not  so 
re-delivering  them  ;  but  it  contains  no  averment  that  the  order  upon  Brown  for  the 
delivery  of  them  to  the  plaintiff  was  given  by  way  of  accord  and  satisfaction.  "  An 
accord  that  makes  a  good  plea  must  be  in  full  satisfaction  of  the  thing  demanded  :  " 
Com.  Dig.  Accord  (B.  1).  In  Bac.  Abr.,  Trespass  (I.  2),  it  is  said  :  "It  is  no  plea,  in 
an  action  of  trespass,  that  it  was  agreed  between  the  plaintiff"  and  the  defendant  that 
the  goods  which  the  latter  had  taken  fiom  the  former  should  be  restoied,  and  that 
they  were  restored  ;  for  hy  the  restoration  of  the  goods  no  satisfactioTi  was  made  for 
the  tort  in  t.iking  them."  On  the  same  |)rinci|)le,  though  a  distress  taken  for  rent  is 
insufficient  to  pay  the  rent  really  due,  it  is  no  satisfaction  of  the  right  of  action  for 
distraining  for  more  than  was  due.  Tai/lor  v.  llennikcr  (12  Ad.  &  E.  4SS  ;  •!  P. 
&  1).  242).  Where,  in  an  action  against  magistrates  for  assault  and  false  im])rison- 
ment,  they  pleaded  that  a  charge  had  been  preferred  before  them  against  tiie  plaintiff 
under  the  Toleration  Act,  1  W.  &  M.  c.  18,  s.  18,  that  he  was  committed  for  want  of 
sureties,  and  that  before  the  next  sessions  it  was  agreed  between  the  prosecutor  and 
the  plaintiff,  with  the  consent  of  the  defendants,  that  the  prosecution  should  be  dropped, 
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and  that  the  plaintiff  should  be  discharged  at  the  sessions  for  want  of  prosecution,  and 
that  the  plaintiff  was  accordingly  then  discharged,  in  full  satisfaction  and  discharge  of 
the  assault  and  imprisonment  complained  of ;  it  was  held  that  this  was  no  legal  satis- 
faction. Eihjecombe  v.  liodd  (5  East,  294).  It  may  be  argued  that  this  case  falls 
within  the  principle  established  in  Keardake  v.  [62]  Morgan  (.5  T.  R.  513),  where  it 
was  held,  in  assumpsit  for  goods  sold  and  delivered,  to  be  a  good  plea,  that  the 
defendant,  being  the  payee  of  a  promissory  note,  indorsed  it  to  the  plaintiff  "for  and 
on  account  of "  the  .said  debt :  but  that  decision  proceeded  on  the  ground  that  the 
accepting  of  a  negotiable  instrument  must  be  taken  prima  facie  to  be  a  satisfaction  of 
the  debt,  the  piesumption  being  that  the  plaintiff'  has  transferred  it  to  other  hands, 
and  so  satisfied  himself  the  debt.  So  al.so,  a  creditor  who  receives  from  his  debtor  a 
draft  on  a  third  person,  even  though  it  be  not  negotiable,  and  holds  it  for  an  unreason- 
able time  before  he  demands  payment,  thereby  discharges  the  debtor  from  the  debt : 
ChamherJyn  v.  Delarive  (2  Wils.  353).  But  this  case  is  quite  distinguishable  from  those  ; 
for  here  the  defendant  only  pleads  an  order  for  the  delivery  to  the  plaintiff' of  his  own 
notes,  and  does  not  even  allege  that  it  was  given  or  received  in  satisfaction. 

Whitehurst,  contr^.  The  fallacy  of  the  argument  for  the  plaintiff  is,  that  it  supposes 
this  to  be  a  plea  pleaded  by  way  of  accord  and  satisfaction  :  whereas  the  defence  in 
substance  is,  that  the  plaintiff',  by  his  own  act,  in  retaining  the  order  for  an  unreason- 
able time,  without  presenting  it,  has  discharged  the  defendant  from  his  breach  of 
duty.  Chamherlyn  v.  Ddurive  is  an  authority  for  the  defendant.  [Pollock,  C.  B.  No 
doubt,  if  a  debtor  gives  his  creditor  a  cheque  for  the  amount  of  his  debt,  and  the 
creditor  holds  it  for  an  unreasonable  time  without  presenting  it,  until  the  banker  fails, 
the  debt  is  discharged  :  but  the  question  is,  in  what  form  must  these  facts  be  pleaded.] 
There  is  no  precedent  for  the  pleading  of  such  facts  by  way  of  accord  and  satisfaction  ; 
and  Keardake  v.  Morgan  is  a  direct  authority  that  it  was  sufficient  hei'e  to  plead  the 
giving  of  the  order  "  for  and  on  account  of "  the  promissory  notes,  and  of  the 
pro-[63]-mise  and  damages.  [Pollock,  C.  B.  Would  it  be  a  good  plea,  that  the 
defendant  delivered  to  the  plaintiff,  for  and  on  account  of  the  notes,  and  of  the 
damages  for  the  non-delivery  of  them,  an  order  to  obtain  a  certain  quantity  of  goods  ?] 
The  negligence  of  the  plaintiff'  to  obtain  the  goods  in  a  reasonable  time  might,  in  such 
a  case,  disentitle  him  to  recover:  Coles  v.  The  Bank  of  England  (10  Ad.  &  E.  437; 
2  P.  &  D.  521).  The  delivery  to  the  plaintiff  of  a  promissory  note  outstanding  in  the 
hands  of  a  third  party  has  been  considered  payment:  Buiiney  v.  Poyniz  (4  B.  & 
Adol.  568):  and  in  Sard  v.  Rhodes  (1  M.  &  W.  155),  the  same  fact  was  pleaded  by 
way  of  accord  and  satisfaction,  and  held  a  sufficient  bar.  [Alderson,  B.  In  Bichardson 
V.  Rirhnan  (cited  5  T.  \{.  517),  on  the  authority  of  which  Keardake  v.  Morgan  was 
decided.  Lord  Mansfield  said,  that  "  a  bill  of  exchange,  unless  there  were  an  agreement 
that  it  should  be  so,  was  not  satisfaction  ;  but  that  this  was  a  bill  accepted  by  the 
party,  and  negotiable,  and  that  vi-as  payment."  Pollock,  C.  B.  The  distinction 
appears  to  be  this :  if  a  man  takes  away  another  man's  horse,  though  he  afterwards 
returns  it,  the  owner  of  the  horse  has  still  a  right  of  action,  and  the  re-delivery  goes 
only  in  mitigation  of  damages  ;  but  if  a  man  owes  another  a  hundred  pounds,  and  the 
creditor  takes  an  order  on  a  third  person  in  respect  of  the  debt,  he  may  by  his  laches 
make  that  order  his  own,  and  preclude  himself  from  recovering  the  debt.  In  trover, 
a  re-delivery  of  the  chattel  is  no  answer  to  the  action  ;  it  does  not  do  away  the 
previous  conversion  :  but  in  the  case  of  a  money  demand,  payment  is  an  answer.  But 
with  respect  to  goods,  I  am  at  a  loss  to  understand  how  one  thing  can  be  given  for 
another,  unless  it  be  by  way  of  accord  and  satisfaction.] 

E.  V.  Williams,  in  reply.  C'hamberlyn  v.  Delarive  is  dis-[64]-tinguishable  from  the 
present  case,  on  the  ground  that,  in  the  case  of  an  order  for  the  payment  of  money, 
the  law  merchant  casts  upon  the  holder  the  duty  of  presenting  it  for  payment  within 
a  reasonable  time.  But  here,  all  the  allegations  of  the  plea  are  consistent  with  the 
fact  that  the  plaintiff'  might  at  the  time  have  protested  against  this  order  being 
received  by  him  in  satisfaction.     [He  was  then  stopped  by  the  Court] 

Pollock,  C.  B.  I  am  of  opinion  that  this  plea  is  bad.  The  cases  of  Chamherlyn 
V.  Delarive  and  Keardake  v.  Morgan  undoubtedly  establish  this,  that,  in  the  case  of  a 
money  demand,  if  the  creditor  accepts  a  promissory  note,  or  an  order  for  the  payment 
of  money,  on  account  of  the  debt,  that  is  a  sort  of  qualified  or  conditional  payment, 
and  may  be  so  pleaded.  The  present  plea  is  in  effect  an  attempt  to  extend  to  other 
causes  of  action  the  rule  which  applies  merely  to  money  demands.     To  an  action  for 
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a  money  demand  the  debtor  may  plead  payment,  and  therefore  ought  to  he  allowed 
also  to  plead  anything  which  is  equivalent  to  payment,  and  which  the  parties  at  the 
time  agreed  should  be  considered  as  payment :  hut  the  case  is  very  different  in  an 
action  for  damages,  as  for  the  taking  and  uon  delivery  of  goods.  In  such  a  case, 
notwithstanding  the  subsequent  re-delivery  of  the  goods,  the  right  of  action  for 
damages  for  the  original  taking  or  detention  still  remains.  If  then  a  redelivery  of 
the  goods  themselves  would  not  he  an  answer  to  the  action,  unless  there  were  an 
accord  and  satisfaction,  how  can  a  mere  oi-der  to  obtain  them  from  a  thii'd  person  be 
an  answer?     Our  judgment  must  therefore  be  for  the  plaintiff'. 

Alderson,  B.     It  seems  to  me  that  this  is  a  bad  plea  in  accord  and  satisfaction. 

GuKNEY,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[65]  Sanders,  Executrix,  &c.  v.  John  Coward.  June  4,  1844. — Debt  on  bond. 
Plea,  after  craving  oyer  of  the  bond  and  condition — which  was  for  payment  of 
money  pursuant  to  a  covenant  in  an  indenture  of  the  same  date,  and  for  per- 
formance of  the  covenants  in  that  indenture — that  the  cause  of  action  in  the 
declaration  mentioned  did  not  accrue  within  twenty  years  next  before  tlie  com- 
mencement of  the  suit: — Held  bad,  on  special  demurrer,  on  the  ground  that  it 
did  not  appear  whether  the  defendant  was  pleading  to  the  cause  of  action  in 
respect  of  the  recovery  of  the  penalty  of  the  bond,  or  to  any  of  the  causes  of 
action  arising  on  breaches  of  the  condition. 

[S.  C.  1  I),  fc  L.  1012  ;  1.3  L.  J.  Ex.  312.] 

Debt  on  bond.  The  declaration  stated,  that  the  defendant  theretofore,  in  the 
respective  lifetimes  of  E.  L.  Sanders  and  C.  R.  Sanders,  both  since  deceased,  Cthe  said 
C.  R.  Sanders  having  died  in  the  lifetime  of  the  said  E.  L.  Sanders),  to  wit,  on  the 
1st  day  of  February,  182.3,  Ijy  his  writing  obligatory,  sealed  with  his  seal,  and  now 
shewn  to  the  said  Court  here,  became,  jointly  with  one  James  Coward  in  the  said 
writing  obligatory  mentioned,  and  separately,  held  and  firmly  bound  to  the  said 
E.  L.  Sanders  and  C.  R.  Sanders  in  the  sum  of  £1340  above  demanded,  to  be  paid  to 
them  or  the  executors  of  the  survivor  of  them  ;  yet  the  defendant,  although  often 
requested  so  to  do  hath  not  at  any  time,  paid  the  said  sum  above  demanded,  or  any 
part  thereof,  to  the  damage  of  the  plaintiff  as  executrix  as  aforesaid  of  £10  ;  and 
therefore  she  brings  her  suit,  ifec.  [concluding  with  profert  of  the  letters  testamentary]. 

The  defendant  craved  oyer  of  the  bond  and  condition,  the  latter  of  which  was  as 
follows: — "The  condition  of  tiiis  obligation  is  such,  that  if  the  above-bounden  James 
Cowjird  and  John  Coward,  their  heirs,  executors,  administrators,  or  assigns,  do  and 
shall  well  and  truly  pay  or  cause  to  be  paid  unto  the  above-named  E.  I/.  Sanders  and 
C.  K.  Sandci's,  their  executors,  administrators,  or  as.signs,  the  sum  of  £670  of  lawful 
money  of  Great  Britaiti,  with  lawful  interest,  &c.,  according  to  and  in  full  perform- 
ance and  discharge  of  the  covenant  or  condition  mentioned  in  an  indentui'c  bcaiing 
even  date  with  these  jncsents,  made  or  mentioned  to  be  made  between  the  said 
James  Coward  of  the  first  part,  the  said  John  Coward  of  the  second  part,  Susanna 
Dingle,  of  itc,  of  the  third  pai't,  and  the  said  E.  L.  Sanders  and  C.  R.  Sanders  of  the 
fourth  part ;  and  do  and  shall  also  well  and  truly  observe,  perfoim,  fidfil,  and  [66] 
keep  all  and  singular  the  covenants,  grants,  articles,  conditions,  and  agreements  what- 
soever, which  on  their  part  or  parts  are  or  ought  to  be  observed,  performed,  fulfilled, 
and  kept,  comprised  and  mentioned  in  the  said  recited  indenture,  according  to  the 
true  intent  and  meaning  thereof,  and  of  the  parties  to  the  same  ;  then  this  obligation 
is  to  be  void,  or  else  to  remain  in  full  force  and  virtue."  The  defendant  then  pleaded, 
that  the  cause  of  action  in  the  declaration  mentioned  did  not  accrue  at  any  time 
within  twenty  years  next  before  the  comincnccnient  of  this  suit. 

Special  demurrer,  assigning  for  causes,  (inter  alia),  th.it,  treating  the  declaration 
and  plea  together,  the  terms  "cause  of  action  in  the  declaration  mentioned"  are 
uncertain  and  vague  ;  that  the  defendant  should  have  shewn  l)y  his  plea  whether  that 
cause  of  action  was  confined  to  the  original  forfeiture  of  the  bond,  or  extended  to 
subsequent  breaches  of  the  condition  of  the  bond  set  forth  by  the  plea.  That  it  is 
quite  compatible  with  the  plea,  in  its  present  shape,  that  various  causes  of  action, 
arising  out  of  the  breaches  of  the  covenants  mentioned  in  the  condition  of  the  bond, 
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have  accrued,  aud  did  accrue,  within  twenty  years  before  the  commencement  of  this 
action  ;  whereas  the  plea  points  only  to  one  cause  of  action,  which  may  be  taken  to 
be  the  original  forfeiture  of  the  bond.  That  even  admitting  that  the  bond  became 
forfeited  twenty  years  before  the  action  was  commenced,  there  is  nothing  on  the  face 
of  the  plea  to  rebut  the  presumption  that  many  subsequent  causes  of  action  have 
arisen  upon  the  bond,  each  distinct  in  its  nature  ;  and  the  plea  should  have  been  more 
specific  and  precise,  and  should  have  excluded  every  possible  cause  of  action  upon 
which  the  declaration,  taking  it  in  connexion  with  the  plea,  may  have  been  founded. 
That  inasmuch  as  the  plea  has  shewn  that  the  bond  declared  on  was  not  a  single  bond, 
but  a  bond  with  a  condition  whereon  various  breaches  and  causes  of  action  might  have 
arisen,  the  defendant,  after  setting  out  the  condition,  ought  to  [67]  have  distinctly 
shewn  by  way  of  confession,  what  the  real  causes  of  action  sued  for  are,  confessing 
them  specifically,  and  then  to  have  applied  to  those  admitted  causes  of  action  the 
matter  of  defence  in  the  plea. 

Joinder  in  demurrer. 

Montague  Smith  argued  in  support  of  the  demurrer.  (.Tune  3.)  The  plea  is  bad 
in  substance.  This  is  a  bond  falling  within  the  stat.  8  &  9  Will.  3,  c.  11,  s.  8;  and 
the  plea,  being  addressed  generally  to  "  the  cause  of  action  in  the  declaration  mentioned," 
is  inapplicable  as  soon  as  the  condition  and  defeasance  are  set  out,  and  it  appears  that 
it  is  a  bond  on  which  breaches  might  be  suggested  within  that  statute,  and  not  a  simple 
money  bond,  on  which  one  cause  of  action  alone  can  arise,  upon  its  forfeiture.  The 
stat.  3  &  4  Will.  4,  c.  42,  s.  3,  enacts,  that  all  actions  (amongst  others)  of  covenant  or 
debt  upon  any  bond  or  other  specialty  shall  be  commenced  within  ten  years  after  the 
end  of  the  then  session  of  Parliament,  or  within  twenty  years  after  the  cause  of  such 
actions  or  suits,  but  not  after.  Now  upon  this  bond  various  breaches  of  the  condition, 
and'  therefore  various  causes  of  action,  may  be  suggested.  The  bond  is  to  be  void  on 
non-payment  of  the  money  therein  mentioned  on  the  day  named,  or  on  non-performance 
of  the  covenants  in  another  indenture  ;  and  that  breach  may  be  long  after  the  date  of 
the  bond.  Ashbee  v.  Fuhluck  (1  M.  &  W.  5G4)  shews  that,  in  declaring  on  a  bond,  it 
is  sufficient  to  allege  the  debt  to  be  due,  without  shewing  a  breach  of  the  condition ; 
and  then  it  lies  upon  the  defendant  to  discharge  himself  by  shewing  performance. 
And  if  the  defendant  sets  out  the  condition  on  oyer,  he  is  bound  to  answer  it  fully  ; 
for  instance,  in  a  plea  of  performance,  he  must  aver  a  performance  of  every  matter 
contained  in  the  condition.  If  it  contain  any  disjunctive  clauses,  [68]  general  allegation 
of  performance  is  not  sufficient,  but  he  must  aver  performance  in  the  terms  of  it.  So  in 
a  plea  of  payment,  where  the  defendant  sets  out  on  oyer  a  condition  for  the  payment  of 
money  at  certiiin  periods,  he  must  allege  a  payment  according  to  the  terms  of  the 
condition.  He  pleads,  not  to  the  original  written  obligation,  but  to  the  breach  of  it, 
by  non-])ayment  or  otherwise,  on  which  the  cause  of  action  arises.  And  where  breaches 
may  be  assigned  under  the  8  &  9  Will.  3,  a  cause  of  action  arises  on  each  breach,  and 
the  plea  is  bad  if  addressed  only  to  the  cause  of  action  in  the  declaration  mentioned, 
which  is  meielv  the  forfeiture  of  the  bond.  [Rolfe,  B.  How  do  you  say  the  defendant 
ought  to  plead,  if  he  says  there  were  breaches  twenty  years  ago,  and  not  since  ?]  He 
should  set  out  and  confess  the  breaches,  and  allege  that  they  did  not  occur  within 
twenty  years.  He  is  bound  to  exclude  every  cause  of  action  within  the  period  of 
limitation.  [Pollock,  C.  B.  But  suppose  the  condition  be  of  such  a  nature  that  the 
breach  of  it  does  not  lie  within  the  defendant's  knowledge  ;  as  where  it  is  for  the 
performance  of  an  act  by  a  third  person.  Why  may  not  the  plaintiff'  reply,  and  set 
out  breaches  within  the  twenty  years?]  The  defendant  would  then  say  that  the 
replication  did  not  meet  the  plea,  which  is  pleaded  to  the  cause  of  action  in  the 
declaration  mentioned  ;  whereas  no  breach  is  stated  in  the  declaration  ;  but  the  cause 
of  action  appearing  therein  is  merely  that  which  arises  on  the  obligatory  part  of  the 
bond.     He  was  then  stopped  by  the  Court,  who  called  on 

Watson,  for  the  defendant.  The  bond  is  the  cause  of  action  :  the  statute  only 
enables  the  plaintiff"  to  assign  breaches  upon  it.  The  judgment  is  for  the  penalty  of 
the  bond,  although  the  execution  is  for  the  damages.  [Pollock,  G.  B.  How  then  do 
you  constiue  the  plea?]  It  means  that  there  was  no  forfeiture  of  the  bond  within  the 
twenty  years.  The  cause  of  the  action  upon  the  bond  is  when  the  [69]  penalty  is 
forfeited.  If  the  defendant  had  merely  pleaded,  without  setting  out  the  condition, 
that  the  cause  of  action  did  not  accrue  within  twenty  j'ears,  the  plaintiff'  must  then 
have  set  it  out,  and  alleged  a  breach  within  the  twenty  years  :  why  may  he  not  do  so 
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uow  I  [Aldersoii,  B.  Ought  not  the  plea  to  state  something  equivalent  to  this,  that 
no  breach  has  occurred  within  twenty  years?  Then  the  plaintiff' may  reply,  setting 
out  a  hreach  within  the  twenty  years.]  Whatever  be  the  cause  of  action  for  which 
the  plaintiff  proceeds,  it  is  founded  upon  a  bond  of  which  the  plaintiff  is  to  recover 
the  penalty  ;  and  the  defendant  says,  in  effect,  that  that  was  not  forfeited  within 
twenty  years.  The  plea  follows  the  very  words  of  the  Limitation  Act.  If  the  plaintiff 
had  assigned  breaches  in  the  declaration,  the  defendant  might  certainly  have  pleaded 
that  the  causes  of  the  action  in  the  declaration  mentioned  did  not  accrue  within  twenty 
years.  So,  if  the  condition  had  not  appeared  by  the  plea,  the  same  general  denial 
would  have  been  sufficient.  This  is  a  middle  case  :  the  defendant  sets  out  the  condition, 
but  he  cannot  know  on  what  breaches  the  plaintiff  is  proceeding.  But  however  the 
breaches  be  set  out,  whether  in  the  declaration  or  in  the  replication,  the  cause  of  the 
action  for  which  the  judgment  is  pronounced,  is  the  penalty  of  the  bond.  The  fallacy 
of  the  argument  on  the  other  .side  is  in  applying  the  term  "  cause  of  action  or  suit "  to 
each  breach  assigned  under  the  statute  of  Will.  3.  Before  that  statute,  the  plaintiff 
was  not  bound  to  assign  breaches  on  such  a  bond  as  this ;  the  action  was  upon  the 
bond,  and  the  obligor  had  to  seek  relief  in  equity.  A  bond  does  not  come  into 
operation  by  reason  of  a  breach  of  the  condition  ;  it  is  in  force  from  its  execution, 
and  is  only  rendered  void  by  performance  of  the  condition.  The  statute  has  merely 
required  a  suggestion  or  assignment  of  particular  breaches  on  the  roll :  but  the  cause 
of  action  does  not  arise  upon  the  replication,  which  assigns  breaches ;  the  replication 
merely  justifies,  explains,  or  enlarges  the  cause  [70]  of  action  alleged  in  the  declaration, 
which  is  the  forfeiture  of  the  bond.  The  defendant  must  plead  according  to  the  statute 
which  gives  him  the  plea — that  is,  to  the  cause  of  action  or  suit  which  is  set  forth  in 
the  declaration.  Whether  the  cause  of  action  be  an  unconditional  bond,  or  whether 
the  cause  of  action  is  to  be  explained  afterwards  in  the  replication,  the  defendant  says 
that  that  cause  of  action  did  not  accrue  within  twenty  years. 

Montague  Smith,  in  reply.  The  cause  of  action  is  the  breach,  not  of  the  bond,  but 
of  the  condition  of  the  bond.  Whenever  the  defendant  sets  out  the  condition  on  oyer, 
he  must  give  a  complete  answer  to  that  condition.  Here  it  is  forfeited  on  the  happening 
of  several  event.s,  and  there  is  a  right  of  action  for  every  successive  breach.  The  "  cause 
of  action  or  suit"  meant  by  the  stat.  3  &  4  Will.  4  is  the  right  to  sue. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

PoiJ.OCK,  C.  B.  In  this  case,  which  was  argued  on  demurrer  before  us  ye.sterday, 
the  declaration  was  on  a  bond  simply,  not  pointing  out  whethei'  it  was  a  bond  with  a 
condition  or  a  mere  money  bond.  The  plea  craved  oj'er  of  the  bond  and  of  the 
condition,  from  which  it  appeared  that  the  bond  was  conditioned  for  the  payment  of 
a  sum  of  money,  and  also  for  the  performance  of  covenants  contained  in  a  certain 
deed  ;  and  having  set  out  the  condition  of  the  bond,  the  defendant  pleaded  that  "the 
cause  of  action  in  the  declaration  mentioned  did  not  accrue  within  twenty  years  next 
before  the  commencement  of  the  suit;"  and  there  is  no  other  conclusion  to  the  plea. 
This  plea  was  specially  demurred  to,  on  various  grounds,  one  of  which  was,  that  the 
plaintiff  had  not  the  means  of  knowing  whether  the  defendant  was  pleading  to  the 
cause  of  action  in  [71]  respect  of  the  recovery  of  the  penalty  of  the  bond,  or  with 
reference  to  the  breaches,  which  might  be  one  or  many ;  and  that  he  had  no  assistance 
in  coming  to  any  conclusion,  by  the  plea  stating  it  so  as  to  point  out  whether  it  was 
matter  of  law  that  was  to  be  insisted  on,  or  matter  of  fact.  The  difiiculty  in  the  case 
appears  to  arise  from  this  being  the  first  time  that  any  plea  of  the  Statute  of  Limitations 
has  been  ventiued  on,  foiuided  upon  the  recent  statute  which  creates  that  limitation, 
and  which  came  into  operation,  with  respect  to  certain  bonds,  at  the  end  of  ten  years 
from  the  passing  of  that  statute,  or  within  twenty  years  after  the  cause  of  action  acciued. 
We  have  conferred  amongst  ourselves,  and  consulted  my  brother  Parke,  and  we  are  all 
of  opinion,  upon  the  special  grounds  of  demurrer  to  this  plea,  that  the  plea  cannot  be 
sustained. 

The  action,  no  doubt,  is  brought  for  the  recovery  of  the  penalty  of  the  bond  ;  and 
in  one  sense  it  may  be  said  that  the  penalty  is  the  "  cause  of  action  ; "  that  it  is  which 
the  plaintiff  recovers  ;  and  having  obtained  a  verdict  on  one  breach,  the  judgment 
would  be  for  the  penalty,  and  execution  would  bo  taken  out  for  the  damages  on  that 
breach,  the  judgment  standing  as  a  security  :  but  the  cause  of  action  also,  in  another 
sense,  is  the  breach  or  breaches  of  the  condition  of  the  bond.     Now  it  certainly  is 
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left  doubtful  what  the  defendant  meant  by  saying,  that  the  cause  of  action  in  the 
declaration  mentioned  did  not  accrue  at  any  time  within  twenty  years  next  before 
the  commencement  of  the  suit.  If  the  action  was  brought  for  the  breach  by  non-pay- 
ment only,  that  might  be  so  ;  but  the  defendant  has  no  right  to  limit  the  plaintiff  to 
a  single  breach  ;  the  action  may  be  brought  for  any  number  of  breaches.  It  appears 
to  us,  therefore,  that  the  plea  ought  to  have  shewn  distinctly,  that  the  defendant's 
allegation  was  that  there  had  been  no  breach  of  the  condition  of  the  bond  within 
twenty  years  next  before  the  commencement  of  the  suit.  That  not  being  stated  dis- 
tinctly, and  the  ambiguity  being  pointed  [72]  out  as  a  cause  of  demurrer,  we  are  of 
opinion  that  the  plea  cannot  be  sustained. 

Of  course,  as  this  is  the  first  case  in  which  the  question  has  come  before  the  Court, 
the  defendant  will  be  at  liberty,  if  he  think  fit,  to  amend  on  the  usual  terms  ;  otherwise 
there  will  be 

Judgment  for  the  plaintiff. 

Walton  v.  Mascall.  June  6,  1844. — A  party  who  guarantees  the  payment  of  a 
promissory  note  if  it  be  not  paid  at  maturity  by  the  maker,  is  not  entitled  to 
notice  of  the  dishonour  of  the  note. 

[See  p.  452,  post.] 

This  was  an  action  on  an  agreement  in  writing,  whereby  the  defendant,  in  con- 
sideration that  the  plaintiff"  would  accept  the  promissory  note  of  one  Johnson,  payable 
six  months  after  date,  for  a  debt  due  from  Johnson,  guaranteed  and  undertook  to 
pay  the  amount  to  the  plaintiff",  provided  the  note  was  not  duly  honoured  and  paid 
by  Johnson  at  maturity. 

The  defendant,  being  under  terms  to  plead  issuabl^^,  pleaded  a  plea  denying  pre- 
sentment to  Johnson,  and  a  plea  denying  notice  of  the  dishonour  of  the  note  to  him 
the  defendant. 

The  plaintiff"  signed  judgment,  on  the  ground  that  neither  of  these  pleas  was 
issuable.     A  rule  nisi  having  been  obtained  to  set  aside  the  judgment, 

Knowles  shewed  cause,  and  contended,  that  the  defendant,  not  being  a  party  to 
the  note,  was  not  entitled  to  notice,  and  that  no  presentment  was  necessary,  the 
promise  being  absolute. 

Hay  ward,  in  support  of  the  rule,  cited  Philips  v.  Aslling  (2  Taunt.  206),  and  Van 
Il'uit  V.  JFooIki/  (3  B.  &  C.  439 ;  5  D.  &  R.  374),  and  contended,  on  the  authority 
[73]  of  those  cases,  that  a  presentment  was  necessary,  and  that  the  question  whether 
a  guarantor,  not  a  party  to  a  bill  or  note,  was  entitled  to  notice,  depended  on  the 
circumstances  of  each  individual  case.  In  this  case,  the  defendant,  if  he  had  received 
notice,  might  have  obtained  the  money  from  Johnson. 

Per  Curiam.  The  defendant,  not  being  a  party  to  the  note,  was  not  entitled  to 
notice ;  and  one  of  the  jsleas,  therefore,  is  not  an  issuable  one.  We  give  no  opinion 
whether  a  presentment  was  necessary. 

Rule  discharged. 

Bailey  r.  Bidwell  June  6,  1844. — An  attorney  who,  in  compliance  with  a 
rule  of  the  Court  of  Bankruptcy,  has  attested  an  insolvent's  f)etition  for  protec- 
tion, under  the  stat.  5  &  6  Vict.  c.  116,  is  not  an  attesting  witness,  such 
as  to  render  it  necessaiy  that  he  should  be  called  to  prove  the  petition. — 
Wliere,  in  answer  to  an  action  on  a  bill  of  exchange  or  promissory  note,  the 
defendant  pleads  that  it  was  illegal  in  its  inception,  and  that  the  plaintiff  took 
it  without  value,  to  which  the  plaintifl"  replies  de  injuria,  the  illegality  being 
proved,  the  onus  is  cast  upon  the  plaintift"  of  pi'oving  that  he  gave  value. 

[S.  C.  2  D.  &  L.  245  ;  13  L.  J.  Ex.  264.     Followed,  Smith  v.  Braine,  1851, 

16  Q.  B.  244.] 

Assumpsit.  The  declaration  was  on  a  promissory  note  made  by  the  defendant, 
payable  to  E.  C.  Bailej^,  and  by  him  indorsed  to  the  plaintiff.  The  third  plea  stated, 
that  the  defendant  had  presented  a  petition  to  the  Court  of  Banki'iiptey,  under  the 
stat.  5  &  6  Vict.  c.  116;  that  it  was  agreed  that  the  note  should  be  given,  and  that 
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E.  C.  Bailey,  in  consideration  thereof,  should  not  oppose  such  petition  ;  that  the  note 
was  given  in  pursuance  of  such  agreement,  and  indorsed  to  the  plaintiff  without  value. 
The  fourth  plea  alleged  the  same  agreement,  and  that  the  plaintiff  took  the  note  with 
notice  thereof.  The  fifth  plea  also  alleged  the  same  agreement,  and  that  plaintiff 
took  the  note  after  it  was  due.  To  each  of  these  pleas  the  plaintiff  replied  de  injuria. 
The  other  pleas  were  immaterial. 

At  the  trial,  before  Parke,  B.,  at  the  sittings  in  this  term,  the  defendant  put  in 
the  petition  and  proceedings  [74]  in  the  Bankruptcy  Court,  which  were  produced  by 
an  officer  of  the  Court,  with  the  seal  of  the  Court  on  them  ;  and  it  appeared  that  the 
order  for  protection  had  been  made.  The  petition,  however,  which  was  signed  by 
the  defendant,  had  an  attesting  witness,  according  to  a  rule  of  the  Court,  and  it  was 
objected  that  he  should  have  been  called  to  prove  it.  The  learned  Judge  overruled 
the  objection,  giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for  him  if  it  ought 
to  have  been  allowed.  It  was  then  objected  that  the  defendant  should  give  evidence 
in  support  of  the  other  allegation  in  the  pleas.  The  learned  Judge  ruled  that  the 
last  issue  should  be  found  for  the  plaintiff,  but  was  of  opinion  that  the  plaintiff  was 
bound  to  prove  value  given  by  him.  Evidence  for  this  purpose  was  given,  but  the 
jury  found  the  third  and  fourth  issues  for  the  defendant. 

Bramwell  now  moved  for  a  new  trial.  First,  the  attesting  witness  should  have 
been  called.  The  rule  is  thus  laid  down  in  1  Stark,  on  Ev.  371  :  "The  same  rule" 
[as  to  requiring  the  testimony  of  the  subset ibing  witness]  "applies  to  all  written 
agreements  and  other  instruments  attested  by  a  witness,  as,  for  instance,  a  notice  to 
quit  in  ejectment,  in  which  case  it  was  held,  that  pi'oof  of  the  service  of  the  notice 
upon  the  tenant,  and  that  it  was  read  over  to  him,  without  his  making  any  objection, 
was  not  sufficient."  And  in  Higns  v.  iJi.mi  (2  Stark.  N.  P.  C.  180)  it  was  held  that 
an  attesting  witness  who  has  signed  a  warrant  of  distress  ought  to  be  called  to  prove 
it.  [Alderson,  B.  Where  parties  have  a  witness  to  attest  their  execution  of  instru- 
ments, he  is  the  witness  conventionally  appointed  ;  here  the  attorney  is  only  a  witness 
by  order  of  the  Court  of  Bankruptcy.]  In  the  case  of  a  notice  to  quit,  the  witness 
cannot  be  called  a  conventional  witness  ;  he  is  not  appointed  [75]  by  the  tenant;  yet 
he  must  be  called.  [Parke,  B.  This  document  has  the  seal  of  the  Court.]  But  the 
Court  has  no  power  to  put  one  so  as  to  authenticate  proceedings  under  this  act. 
[Alderson,  B.  Why  do  you  say  he  should  have  been  called  1]  If  it  were  res  Integra, 
it  would  be  difficult  to  give  a  reason,  but  the  rule  is  universal.  [Per  Curiam.  We 
think  it  quite  enough  that  the  Bankrupt  Court  acted  on  it :  that  must  be  evidence 
that  the  petition  was  presented.] 

Then,  secondly,  it  is  submitted  that  the  plaintiff  ought  not  to  have  been  called  on 
to  prove  value.  First,  as  to  the  fourth  plea.  An  illegal  inception  of  the  note  is  stated 
in  that  plea;  and  it  then  avers  that  the  plaintiff  took  it  with  notice  thereof.  It  is  not 
there  alleged  that  the  plaintiff  gave  no  value  :  it  stands,  therefore,  on  that  issue,  that 
the  plaintiff  gave  value  for  a  note  illegal  in  its  origin.  Why  is  it  to  be  assumed  that 
he  had  notice  of  its  illegal  inception,  or  why  is  he  to  prove  the  negative  theieof  1 
[Parke,  B.  That  is  so,  but  there  is  the  third  issue.]  if  that  plea  be  considered  by 
itself,  it  stands  thus  :  The  note  was  illegal  in  its  origin,  but  the  plaintiff  had  no  notice 
of  such  illegality  ;  but  he  gave  no  value  for  it.  Why  is  that  to  be  assumed  against 
him  1  If  the  bill  had  not  been  illegal,  but  merely  without  consideration,  it  is  conceded 
that  this  proof  could  not  have  been  required  of  the  plaintiff.  Why  then  are  his  rights 
and  obligations  to  be  affected  by  that  of  which  he  has  no  notice  1  Here,  before  the 
learned  Judge  ruled  that  the  plaintiff  was  to  prove  value,  he  considered  whether  the 
agreement  was  illegal  or  not.  Had  he  come  to  the  opinion  that  it  was  not  illegal,  he 
would  not  have  called  on  the  plaintid"  to  give  such  evidence  as  he  did  :  the  plaintiff's 
proof,  therefore,  is  to  be  regulated,  not  by  the  form  of  the  issue,  but  by  the  question 
whether  a  certain  arrangement,  of  which  he  knew  nothing,  was  illegal  or  not,  and  which 
is  to  afford  a  presumption  against  him.  He  does  not  claim  under  the  party  to  the 
illegal  agreement:  lydstead  [76]  v.  Lcfy  (1  Moo.  &  Kob.  13S).  Why  should  he  be 
affected  by  it?  It  is  in  truth  res  inter  alios.  Modern  dicta,  no  doubt,  are  to  the 
effect  that  he  is,  but  it  was  not  always  so  :  Solomons  v.  Bank  of  Enf/land  (l."5  East,  135), 
Kiiiff  v.  Mihoiit  (2  Camp.  .'>),  ll'yat  v.  Bulmcr  (2  Esp.  538),  which  last  case  is  in  point. 
Till  the  case  of  Henth  v.  Samom  (2  B.  &  Adol.  291),  it  was  supposed  that  an  indorsee 
was  to  prove  value  in  the  case  of  an  accommodation  bill  :  and  it  was  held  in  Patcrson 
V.  Hanlacrc  (4  Taunt.  Ill),  that  a  plaintiff  could  not  Ijc  called  on  to  give  such  evidence 
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in  the  case  of  a  bill  illegal  in  its  inception,  unless  notice  had  been  given  to  hini. 
[Parke,  B.  That  is  clearly  wrong.  Alderson,  B.  The  new  rules  of  pleading  have  got 
rid  of  much  loose  law.]  The  dicta  against  the  plaintifi'  are  so  mixed  up  with  that  law 
as  to  be  of  very  suspicious  authority ;  and  it  is  submitted  that  this  question  should  be 
decided  on  the  form  of  the  issue,  which,  in  truth,  was  on  an  affii'mative  allegation  by 
the  defendant,  viz.  that  E.  C.  Bailey  indorsed  to  the  plaintift'  without  value.  The 
rule  is  not  asked  for  as  to  the  fourth  plea  only. 

Pakke,  B.  It  certainly  has  been,  since  the  later  cases,  the  universal  understanding, 
that  if  the  note  were  proved  to  have  been  obtained  by  fraud,  or  affected  by  illegality, 
that  afforded  a  presumption  that  the  person  who  had  been  guilty  of  the  illegality  would 
dispose  of  it,  and  would  place  it  in  the  hands  of  another  person  to  sue  upon  it ;  and 
that  such  proof  casts  upon  the  plaintifi"  the  burden  of  shewing  that  he  was  a  bona  fide 
indorsee  for  value.  That  has  been  considered  in  later  times  as  settled  :  and  that  being 
so,  it  was  perfectly  right  in  this  case  to  cast  upon  the  plaintiff  the  burden  of  proving 
that  he  gave  value  for  the  note.  To  make  a  distinction  between  this  and  the  other 
plea,  it  is  admitted,  is  not  worth  while. 

[77]  Alderson,  B.  I  am  of  the  same  opinion.  It  appears  to  me,  that  though  the 
defendant  is  bound  to  aver  in  his  plea  both  the  illegality  and  want  of  consideration,  yet 
if  he  proves  the  illegality,  and  the  plaintiff  does  not  prove  the  giving  of  the  considera- 
tion, the  plea  is  maintained,  because  the  proof  of  the  illegality  shews,  prima  facie,  that 
the  instrument  is  without  consideration.  The  statement  of  the  plaintiff's  being  indorsee, 
in  the  declaration,  is  an  ambiguous  statement :  it  may  mean  that  he  is  the  mere 
indorsee,  or  the  indorsee  for  value.  Then  the  defendant  in  his  plea  says,  "  It  is  an 
illegal  bill,  and  I  put  it  in  issue  whether  you  are  an  indorsee  for  value."  The  illegality 
being  established  in  evidence,  it  then  lies  upon  the  plaintiff  to  answer  the  challenge  as 
to  the  value  given  by  him,  which  in  this  case  he  has  not  done. 

GuKNEY,  B.,  and  Eolfe,  B.,  concurred. 

Eule  refused. 


Smatxcombe  v.  Olivier.  June  7,  1844. — An  order  of  the  Court  of  Review,  confirmed 
by  the  Lord  Chancellor,  for  annulling  a  inat  in  bankruptcy,  does  not  invalidate  the 
previous  proceedings  under  the  flat,  unless  where  the  annulment  was  on  some 
ground  which  rendered  the  fiat  originally  void. — And  the  order  is  operative  only 
from  the  time  of  its  confirmation  by  the  Lord  Chancellor — Therefore,  where, 
before  the  issuing  of  a  writ  of  fi.  fa.,  a  fiat  in  bankruptcy  issued  against  the 
debtor,  but  before  the  return  of  the  writ  an  order  was  made  by  the  Court  of 
Review  for  annulling  the  fiat,  and  after  the  return  that  order  was  confirmed  by 
the  Lord  Chancellor : — Held,  that  the  return  of  nulla  bona  was  well  founded. 

[S.  C.  2  D.  &  L.  117  ;  13  L.  J.  Ex.  305 ;  8  Jur.  606.     Discussed,  White  v.  Chitfy,  1866, 
L.  R.  1  Eq.  376.     Followed,  Lloyd  v.  Lloyd,  1866,  L.  R.  2  Eq.  724.] 

Case  against  the  defendant,  as  sheriff  of  Wiltshire,  for  not  levying  under,  and 
falsely  returning  nulla  bona  to,  a  writ  of  fieri  facias  at  the  suit  of  the  plaintiff  against 
one  J.  Sniallcombe.  Pleas,  not  guilty,  and  nulla  bona,  and  issues  thereon.  At  the 
trial,  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  last  Michaelmas  Term, 
it  appeared  that  the  plaintiff  had  obtained  a  judgment  against  J.  Smallcombe,  and 
had  issued  a  writ  of  testatum  fieri  facias  thereon,  which  was  delivered  to  the  defendant 
to  [78]  be  executed  ;  but  before  the  issuing  of  this  writ,  a  fiat  in  bankruptcy  had  issued 
against  J.  Smallcombe,  under  which  he  was  declared  bankrupt,  and  assignees  were  in 
due  course  appointed.  It  appeared,  however,  that  before  the  return  of  nulla  bona  was 
made  by  the  sheriff,  the  Court  of  Review  had  made  an  order  that  the  fiat  should  be 
aimulled,  if  the  Lord  Chancellor  should  think  fit  so  to  direct ;  and  that  on  the  same 
day  on  which  the  return  was  made,  (18th  August,  1843),  the  Lord  Chancellor  made 
an  order  accordingly,  annulling  the  fiat.  It  was  contended  for  the  defendant,  that 
under  these  circumstances  he  was  protected  by  the  fiat,  which  was  existing  at  the  time 
when  he  made  his  return.  The  Lord  Chief  Baron  reserved  the  point,  and  a  verdict 
was  found  for  the  plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
verdict  for  him,  if  the  Court  should  be  of  opinion  that  the  facts  proved  constituted  a 
sufficient  defence  to  the  action. 
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In  Hilary  Term,  Erie  obtained  a  rule  nisi  accordingly  ;   and   in   Easter  Term, 
(April  23  and  25), 

The  Solicitor-General,  James  Russell,  and  W.  J.  Alexander  shewed  cause.  The 
question  in  this  ease  is,  what  is  the  effect  of  a  supersedeas  of  a  fiat  in  bankruptcy,  with 
respect  to  an  execution  levied  after  the  fiat,  and  after  the  making  of  the  order  for  the 
supersedeas  b)^  the  Court  of  Review,  but  before  the  confirmation  of  it  by  the  Lord 
Chancellor.  If  its  ettect  is  to  avoid  the  bankruptcy  ab  initio,  the  return  of  nulla  bona 
cannot  be  supported,  and  the  sheriff  is  without  defence.  The  existing  enactment  on 
this  subject  is  contained  in  the  19th  section  of  the  statute  1  &  2  Will.  4,  c.  56,  which 
enacts,  that  an  order  of  the  Lord  Chancellor  for  annulling  a  fiat  shall  have  the  force  and 
effect  of  a  writ  of  supersedeas  of  a  commission,  according  to  the  then  existing  law  and 
practice  in  bankruptcy.  The  first  question  that  arises  therefore  is,  what  was  the  effect 
of  a  writ  [79]  of  supersedeas  under  the  old  law.  Now  the  form  of  it  was  a  writ 
under  the  Great  Seal,  directed  to  the  commissioners,  ordering  them  "  to  stay  and 
surcease  all  fui'ther  proceedings  upon  the  commission,  and  that  they  supersede  the 
same  accordingly."  And  its  effect  was,  that  every  thing  which  had  been  done  under 
the  commission  became  void  while  the  writ  of  supersedeas  remained  in  force  :  Ex  parte 
Brown  (1  Rose,  433) ;  Ex  parte  King  (2  Ves.  jun.  40) ;  Bartlett  v.  Tuchin  (6  Taunt.  259  ; 
1  Marsh.  583  ;  2  Rose,  436).  [Parke,  B.  la  the  latter  case  the  supersedeas  was  on 
the  ground  that  there  was  no  petitioning  creditor's  debt  due  at  the  time  the  commission 
issued  :  it  was  therefore  no  commission — there  was  no  authority  to  the  Chancellor  to 
issue  it.  Here  there  were  all  the  requisites  of  a  good  fiat.]  The  annulment  of  it  is, 
in  point  of  law,  proof  that  it  was  not  a  valid  fiat.  Li  Guuld  v.  Shoijcr  (6  Bing.  738 ; 
4  M.  &  P.  635),  there  was  nothing  to  shew,  any  more  than  here,  on  what  ground  the 
commission  was  superseded,  except  that  it  was  on  the  petition  of  a  creditor :  and 
there  it  was  distinctly  laid  down  by  the  Court,  that  "by  superseding  a  commission, 
every  thing  done  under  it  was  considered  to  be  void  whilst  the  writ  of  supersedeas 
remained  in  force  :  all  titles  to  real  or  pensonal  property  jiurchased  from  the  assignees 
were  defeated  ;  all  payments  made  to  and  all  acts  done  by  them,  were  held  to  be  void." 
It  was  on  this  ground  that  the  rule  was  established,  that  the  Lord  Chancellor  would 
not  supersede  a  commission  without  taking  precautions  to  protect  all  the  parties 
whose  interests  might  be  aflected  thereby  ;  and  in  many  cases  would  not  supersede 
it  at  all.  Thus,  where  sales  had  been  made  under  the  commission,  Lord  Eldon 
always  refused  to  issue  a  supersedeas.  And  there  are  numerous  dicta  of  the  same 
learned  Judge,  shewing  clearly  that  his  construction  of  the  law  was,  that  the  effect 
of  a  supeisedeas  was  [80]  not  merely  to  put  an  end  to  every  thing  done  under  the 
commission,  but  to  make  itas  if  it  had  never  been  done  :  Ex  parte  Edwards  (10  Ves.  103) ; 
Ex  parte  Jackson  (8  Ves.  533)  ;  Ex  parte  Bowler  (Buck.  258) ;  Ex  parte  Smith  (id.  262,  n.). 
The  unquestioned  doctrine  of  the  Courts  for  a  long  period  has  been,  that  although 
the  commissioners,  acting  under  the  authority  of  the  legislature,  had  assigned  the 
estate  of  the  bankrupt  to  the  assignees,  and  they  had  conveyed  it  to  purchasers, 
if  that  commission  were  afterwards  superseded,  and  a  new  one  issued,  the  legal  estate 
vested  in  the  new  commissioners,  and  no  estate  remained  in  the  purchasers.  So,  even 
where  the  bankrupt  had  committed  a  felony  by  not  surrendering  to  the  commission, 
a  supersedeas  annihilated  the  felony,  and  determined  the  prosecution.  So  Lord 
Hardwicke  declined  to  supersede  a  commission,  on  the  ground  that  that  would  entirely 
defeat  the  certificate  :  Ex  parte  Leaveiiand  ([  Atk.  145).  In  Ex  parte  Harper  (1  Mont. 
Deac.  &  L)e  Gex,  239),  which  may  be  relied  upon  for  the  defendant,  the  attention  of 
the  Lord  Chancellor  was  not  distinctly  called  to  this  point,  and  the  case  does  not 
amount  to  any  decision  upon  it.  The  course  of  legislation  on  bankruptcy  shews  also 
that  positive  enactments — e.g.  the  6  Geo.  4,  c.  16,  s.  78,  87,  92  and  subsequent 
sections — were  deemed  necessary  to  limit  this  inconvenience,  and  to  protect  and  give 
validity,  notwithstanding  a  supersedeas,  to  a  limited  extent,  to  certain  intermediate 
transactions  aflecting  the  bankrupt's  estate,  which  without  such  enactments  would 
not  have  been  valid.  The  Great  Seal,  by  the  supersedeas,  annihilated  that  paper 
which  was  the  commission,  and  which  it  thereby  declared  ought  never  to  have  been 
obtained  ;  and  the  same  effect  now  belongs  to  the  annulment  of  the  fiat  by  the  order 
of  [81]  the  Court.  In  the  case  of  a  fraudulent  judgment,  it  is  the  sheriff's  duty  to 
make  due  inquiry,  or  he  is  liable  for  executing  a  writ  founded  upon  it,  to  the  jjrejudice 
of  a  subsequent  writ  founded  upon  a  valid  judgment:  Iinraii  v.  Mdtjwii/  (1  1  .M.  &  W. 
207).     So,  a   fiat   in    bankruptcy  is   a  statutory  execution  ;    if  fiaudiilcntly    issued, 

Ex.  Div.  IX. — 3 


34  SMALLCOMBE   I).  OLIVIER  13M.&W.  82. 

it  affords  no  protection  to  the  sheriff;  and  that  it  was  so  is  evident  by  the  super- 
sedeas. 

Then,  secondly,  the  order  of  the  Court  of  Review,  when  confirmed  by  the  Lord 
Chancellor,  operated  from  the  date  of  the  order.  It  is  an  order  of  a  Court  of  competent 
jurisdiction,  declaring  that  this  is  an  invalid  fiat,  and  directing  that  it  shall  be  annulled, 
if  the  Lord  Chancellor  shall  so  think  fit.  When  sanctioned  by  him,  (which  is  as  of 
course),  it  operates  from  the  time  when  it  was  made.     It  is  a  confirmation  ab  initio. 

But,  lastly,  even  if  this  be  not  so,  it  is  not  shewn  that  the  return  of  the  sheriff 
was  in  fact  antecedent  to  the  confirmation  by  the  Lord  Chancellor.  Godson  v.  Sanchw.ry 
(4  B.  &  Adol.  2.5.5 ;  1  N.  &  M.  52)  is  an  authority  to  shew  that  the  Court  will,  for 
this  purpose,  take  notice  of  the  fraction  of  a  day ;  and  it  is  for  the  sheriff,  in  order  to 
support  his  return,  to  shew  a  then  existing  fiat. 

Erie  and  Montague  Smith,  in  support  of  the  rule.  No  decision  has  been  cited  to 
shew  that  a  supersedeas  under  the  old  law,  or  an  order  to  annul  the  fiat  under  the 
present  law,  had  a  retrospective  operation  to  destroy  the  fiat  and  every  thing  done 
under  it.  The  dicta  which  have  been  referred  to  are  explainable  by  the  consideration, 
that  a  supersedeas  was  of  two  kinds  :  one,  because  the  commission  was  invalid  ab 
initio  ;  the  other,  founded  on  the  equitable  jurisdiction  of  the  Great  Seal,  to  stay  the 
proceedings  under  the  commission  from  that  time.  Those  dicta  may  all  be  referable 
to  the  first  class  ;  and,  if  so,  afford  no  support  [82]  to  the  plaintiff's  case.  There  was 
a  species  of  jurisdiction  in  rem  vested  in  the  Lord  Chancellor,  to  supersede  the 
commission,  and  make  it  altogether  invalid  as  to  all  previous  acts,  on  the  ground  that 
it  was  void  ab  initio.  Therefore,  it  was,  that,  in  actions  for  maliciously  suing  out 
a  commission  of  bankruptcy,  it  was  necessary  to  prove  that  there  was  some  essential 
of  a  valid  bankruptcy  wanting,  and  so  that  it  was  void  ab  initio,  and  afforded  no 
reasonable  and  probable  cause  to  the  defendant ;  and  also  that  it  had  been  determined 
by  a  supersedeas.  So  in  the  case  of  many  marriages  which  are  void  altogether,  as  by 
reason  of  a  former  wife  being  alive,  and  are  demonstrable  in  any  court  to  be  so,  yet 
it  is  necessary  to  go  to  the  ecclesiastical  court  in  a  suit  for  nullity  of  marriage,  for  the 
purpose  of  setting  them  aside.  All  the  dicta  that  have  been  cited  are  or  may  be 
referable  to  a  supersedeas  of  this  kind.  Lord  Eldon  does  undoubtedly  appear  to  have 
thought  that  the  supersedeas  avoided  the  commission  ab  initio  in  either  case  ;  but  he 
was  never  called  upon  directly  to  decide  the  point,  nor  was  his  attention  called  to  the 
difficulties  and  inconveniences  which  are  inseparable  from  such  a  doctrine  : — by  which 
a  charge  of  murder,  in  resisting  the  officers  of  the  Court,  may  be  changed  into  justifi- 
able homicide  ;  a  prosecution  for  perjury  may  be  set  aside ;  rights  of  all  kinds  may 
be  violated.  There  are,  on  the  other  hand,  all  sorts  of  equitable  grounds  for  annulling 
or  superseding  a  fiat,  (see  1  Montague's  Bankrupt  Law,  p.  518  et  seq.),  even  after 
a  verdict  and  judgment  at  law  :  E:c  parte  Bryant  (1  Ves.  &  B.  221).  Here  there  are 
all  the  requisites  of  a  valid  bankruptcy  ;  and  it  is  for  the  first  time  to  he  determined, 
on  legal  grounds,  what  is  the  effect  of  a  supersedeas  upon  the  rights  of  an  officer  of 
the  Court,  acting  under  the  process  of  the  Court,  and  bound  to  execute  it.  In  Deacon's 
Banki'upt  Law,  (p.  832),  it  is  said,  that  "  from  the  tenor  of  the  writ  of  super- 
[83]-sedeas,  it  would  seem  that  its  effect  was  in  reality  not  absolutely  to  vacate  the 
commission,  but  merely  to  render  it  dormant;  for  it  commands  the  commissioners 
only  'to  stay  and  surcease  all  further  proceedings  upon  the  commission,'  without 
directing  the  commission  itself  to  be  quashed  or  cancelled."  And,  speaking  of  the 
writ  of  procedendo,  the  same  author  says,  (p.  833) — "  it  operates  in  the  same  way 
with  respect  to  commissioners  of  bankrupt  as  it  does  with  respect  to  commissioners  of 
oyer  and  terminer,  and  justices  of  the  peace,  whose  authority,  when  suspended  by 
writ  of  supersedeas,  may  be  restored  by  writ  of  procedendo."  Could  it  be  said  that  a 
commission  of  oj^er  and  terminer  became  mei'e  waste  paper  by  the  supersedeas,  so 
that  all  previous  convictions  under  it  were  void  1  This  return  is  matter  of  record, 
which,  according  to  the  argument  on  the  other  side,  is  to  be  avoided  by  matter  subse- 
quent. [Alderson,  B.  It  would  next  be  said  that  payments  to  the  assignees  would 
be  avoided.]  There  is  no  instance  of  such  a  decision,  though  that  question  might 
frequently  have  arisen  at  law.  An  analogous  case  is  the  payment  to  an  executor 
under  a  foi'ged  will,  which  is  protected  notwithstanding,  on  the  ground  that  the  party 
gave  credit  to  the  act  of  a  court  of  competent  jurisdiction  :  Allen  v.  Dundas  (3  T.  R. 
125).  So,  the  only  duty  of  the  sheriff  is  to  inquire  whether  it  is  a  legal  fiat,  such 
as  would  be  sustained  in  a  court  of  law,  whose  officer  he  is.     How  can  he  ascertain 


13M.  &W.84.  SMALLCOMBE   V.  OLIVIER  35 

whether  aud  on  wh.at  grounds  the  equitable  discretion  of  the  Court  of  Bankruptcy  to 
annul  the  fiat  will  be  exercised?  This  is  quite  a  diftcrcnt  case  from  that  of  Imray  v. 
Mayiiay,  where  the  judgment  was  invalid  at  law,  and  from  Balme  v.  Hidton  (1  C.  &  M. 
262  ;  9  Bing.  171  ;  3  M.  &  Scott,  1),  and  cases  of  that  class,  where  the  sheiifFis  liable 
by  reason  of  the  legal  relation  of  the  title  of  the  assignees  to  the  act  of  bankruptcy. 
The  Court  will  not  give  the  [84]  supersedeas  in  this  case  a  greater  effect  than  to 
similar  writs  in  other  cases  at  law. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  against  the  sherift"  for  a  false  return  of  nulla 
bona.  It  appeared,  at  the  trial,  that  the  plaintiH'  had  obtained  a  judgment,  and  lodged 
a  writ  of  fi.  fa.  with  the  defendant  (the  sheriff"),  to  be  executed  on  the  goods  of  his 
debtor;  that,  previously  to  the  issuing  of  the  fi.  fa.,  a  fiat  had  issued  against  the 
debtor,  under  which  he  had  been  declared  a  bankrupt,  and  assignees  had  been  regularly 
appointed  ;  and  that  the  sheriff,  therefore,  returned  nulla  bona.  It  appeared,  however, 
further,  that,  before  the  sheriff  made  his  return,  the  Court  of  Keview  had  made  an 
order  that  the  fiat  should  be  annulled,  if  the  Lord  Chancellor  should  think  fit  so  to 
direct ;  and,  after  the  return,  the  Lord  Chancellor  made  an  absolute  order  accordingly 
for  annulling  the  fiat.  The  debtor  had,  at  the  time  of  his  being  declared  a  bankrupt, 
and  of  the  appointment  of  assignees,  goods,  out  of  which  the  defendant,  the  sheriff, 
(but  for  the  bankruptcy),  might  have  levied  the  debt.  Under  these  circumstances, 
the  jury  found  for  the  plaintiff';  but  leave  was  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion  that  the  facts  proved  a 
good  defence.  A  rule  nisi  having  been  granted  accordingly,  cause  was  shewn  in  the 
last  term,  and  the  Court  took  time  to  consider  of  its  judgment. 

On  the  part  of  the  plaintiff',  it  was  contended,  that  the  fiat,  having  been  annulled, 
the  rights  of  the  parties  must  be  considered  as  if  no  such  fiat  had  ever  issued,  and, 
consequently,  that  the  goods  must  be  treated  as  having  all  along  remained  the  property 
of  the  debtor,  and  so  that  the  retui-n  of  the  sheriff  was  false.  On  the  part  of  the  defen- 
dant, the  sheriff"  it  was  argued,  that  the  order  of  the  Lord  Chancellor,  an-[85]-nulling 
the  fiat,  had  no  retrospective  eft'ect ;  that,  at  the  time  the  sheriff'  made  his  return,  the 
goods  were  not  the  goods  of  the  debtor,  but  of  his  assignees,  and  consequently  that 
the  sheriff'  would  have  been  a  trespasser  if  he  had  taken  them,  so  that  his  return  was 
strictly  true.  The  statutes  now  in  force  relating  to  the  transfer  of  the  bankrupt's 
personal  estate  from  the  bankrupt  to  his  assignees  are,  the  6  Geo.  4,  e.  16,  s.  63,  and 
the  1  &  2  Will.  4,  c.  56,  s.  25.  By  the  first  of  those  statutes  it  was  enacted,  that  the 
commissioners  should  assign  to  the  assignees,  for  the  benefit  of  the  creditors,  all  the 
present  and  future  personal  estate  of  the  bankrupt.  And,  by  the  subsequent  statute, 
it  was  enacted,  that  when  any  person  had  been  adjudged  a  bankrupt,  all  his  pensonal 
estate  which,  by  the  laws  then  in  force,  might  be  assigned  by  the  commissioners, 
should  become  absolutely  vested  in,  and  transferred  to,  the  assignees  without  any 
deed  of  assignment.  In  the  present  case,  the  debtor  against  whom  the  writ  of  fi.  fa. 
had  issued  had  been  regulaily  adjudged  a  bankrupt  before  the  fi.  fa.  had  issued,  and, 
therefore,  unquestionably  all  his  goods  had,  according  to  the  express  provisions  of  the 
latter  statute,  vested  in  his  assignees,  and  cea.sed  to  be  his  property,  so  that  the  return 
of  the  sherifi'  was  true,  unless  the  property  in  the  goods  was  so  affected  by  the  subse- 
quent orders  of  the  Court  of  Keview,  and  of  the  Lord  Chancellor,  as  to  make  false 
the  return,  which,  but  for  those  orders,  would  have  been  true.  In  the  first  place,  we 
think  it  is  quite  clear  that  the  question  turns  upon  the  effect  to  be  given  to  the  order 
of  the  Lord  Chancellor,  and  not  to  that  of  the  Court  of  Review.  Until  the  Lord 
Chancellor  had  made  his  order,  the  order  of  the  Court  of  Keview  had  no  operation  ; 
it  was,  in  truth,  to  be  viewed  rather  as  a  recommendation  to  the  Lord  Chancellor 
than  as  an  act  having,  or  intended  to  have,  an}'  force  of  itself.  Now,  t)y  the  19th 
section  of  the  1  &  2  Will.  4,  c.  56,  being  the  statute  establishing  the  Court  of  Bank- 
ru|)tcy,  and  substituting  fiats  for  commissions  under  the  Oreat  Seal,  it  is  enacted, 
[86]  that  an  order  of  the  Lord  Chancellor  aiunilling  a  fiat  shall  have  the  force  and 
effect  of  a  writ  of  supersedeas  of  a  commission  according  to  the  then  existing  law  and 
practice  in  bankruptcy.  And  the  point  now  to  be  decided,  therefore,  ultimately 
resolves  itself  into  this — what,  under  the  old  law,  would  have  been  the  efl'ect  of  a 
supeiseflcas  upon  a  return  of  nulla  bona  made  during  the  subsistence  of  a  commission, and 
after  an  assignment  by  the  commissioners  of  the  goods  of  the  bankrupt  to  his  a-ssignees. 
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It  may  be  observed,  that  the  object  of  all  the  statutes  relating  to  bankrupts,  which 
have  been  from  time  to  time  in  force,  has  been  to  apply  all  or  a  competent  part  of  the 
bankrupt's  property,  real  or  personal,  in  a  full  or  rateable  satisfaction  of  the  demands 
of  his  creditors,  either  by  sale  and  rateable  distribution  of  the  proceeds  of  the  sale, 
or  else  by  making  over  the  property  itself  to  the  creditors.  Now,  it  is  obvious  that, 
in  order  to  effectuate  such  an  object,  it  is  essential  that  those  who  are  to  administer 
the  property  should  be  able  to  make  an  absolute  and  indefeasible  title  to  it,  so  that 
purchasers  or  others  taking  it  may  be  well  assured  that  they  will  hold  it  as  securely 
as  if  they  had  purchased  from  the  bankrupt  himself.  Unless,  therefore,  there  is  some- 
thing very  clear  in  the  statutes  themselves,  or  in  the  construction  which  has  been 
judicially  put  on  them,  leading  to  a  different  conclusion,  the  Court  will  be  very 
unwilling  to  believe  that  there  can  be  any  power  in  the  Lord  Chancellor  to  do  an  act, 
after  the  property  of  the  bankrupt  has  been  transferred  to  others,  which  can  alter 
the  effect  of  that  transfer.  It  is  said,  however,  by  the  counsel  for  the  plaintiff,  that, 
before  the  act  1  &  2  Will.  4,  c.  56,  which  established  the  Court  of  Bankruptcy,  the 
writ  of  supersedeas  had  such  an  effect,  that,  whatever  might  have  been  done  under 
the  commission,  the  writ  of  supersedeas  annulled  ever3'thing,  and  put  the  bankrupt 
and  his  estate,  his  debtors  and  his  creditors,  in  precisely  the  same  situation  as  if  no 
commission  had  been  issued.  This  is  certainly  a  very  startling  proposition.  [87] 
While  the  commission  was  in  force,  (assuming,  of  course,  that  there  were  all  the  legal 
requisites  to  support  it),  the  assignees  might  bring  an  action  against  the  bankrupt's 
debtor,  and  compel  him  to  pay  to  them  the  debt  which  he  owed  to  the  bankrupt. 
The  debtor  could  have  no  defence  to  such  an  action.  The  argument  of  the  plaintiff 
is,  that,  if  the  commission  should  be  afterwards  superseded,  the  debtor  must  pay  his 
debt  over  again  to  the  bankrupt.  Again,  the  assignees  contract  to  sell,  and  a  stranger 
contracts  to  purchase,  the  bankrupt's  real  estate.  A  court  of  equity  will,  on  a  bill 
filed  by  the  assignees,  compel  the  purchaser  to  perform  his  contract,  pay  his  purchase- 
money,  and  accept  a  conveyance  ;  and  yet  the  plaintiff  here  contends,  that  afterwards, 
by  an  act  to  which  the  purchaser  is  no  party,  over  which  he  has  no  control,  and  after 
any  lapse  of  time,  (unless  protected  by  the  Statute  of  Limitations),  he  may  be  wholly 
deprived  of  his  property.  But  there  are  other  more  startling  consequences  resulting 
from  the  doctrine  contended  for.  If  the  bankrupt  does  not  duly  surrender  at  the 
time  required  by  the  statute.s,  he  is  guilty  of  a  felony,  now  punishable  by  transporta- 
tion for  life,  and  which,  until  latelj',  was  capital.  And  yet  what  is  contended  for  is, 
that,  before  conviction,  it  is  in  the  power  of  the  Lord  Chancellor  to  convert  that 
which  was  a  capital  felony  into  a  perfectly  innocent  act.  Again,  while  the  tiat  is  in 
force,  if  the  bankrupt  has  omitted  to  surrender,  and  has  so  committed  felony,  it  may 
become  necessary  for  peace  officers  or  others  to  use  force  towards  him  in  order  to  his 
apprehension,  and,  under  certain  circumstances,  even  to  take  away  his  life,  if  he 
cannot  be  otherwise  taken.  Can  it  be  possible  that  the  Lord  Chancellor,  by  supersed- 
ing a  commission,  or  now,  by  annulling  the  fiat,  can  make  a  man  a  criminal  and  a 
murderer,  who,  at  the  time  of  the  act  done,  did  no  more  than  his  dutyl  These  are, 
no  doubt,  extreme  cases,  but  they  serve  to  test  the  correctness  of  the  proposition 
contended  for,  which  undoubtedly  leads  to  all  [88]  the  consequences  we  have  pointed 
out,  and  to  many  others  equally  absurd.  But  what  reason  is  there  for  attributing 
any  such  consequences  to  a  supersedeas  1  We  have  been  unable  to  discover  in  the 
Bankrupt  Act  any  enactment  giving  to  a  supersedeas  any  statutory  force  which  it 
would  not  have  on  the  principles  of  the  common  law  ;  and,  in  answer  to  a  question 
we  put  to  the  bar  during  the  argument,  we  were  told  that  no  such  enactment  exists. 
The  legal  effect,  therefore,  of  a  writ  of  supersedeas  of  a  commission  of  bankrupt  must 
be  ascertained  by  analogy  to  the  effect  of  similar  writs  in  other  cases.  Now,  on 
referring  to  Fitzherbert,  236,  we  find  many  instances  of  writs  of  supersedeas,  and 
there  are  many  more  in  the  Registrum  Brevium  ;  but  in  none  of  them  can  we  discover 
any  effect  as  attributable  to  the  writ,  except  that  of  ordering  the  party  to  whom  it 
is  directed  to  cease  from  further  proceedings  in  the  matter  to  which  it  relates.  In 
all  of  them  the  tenor  and  effect  is  confined  to  that  which  remains  to  be  done  when 
the  writ  issues.  Thus,  in  a  writ  of  supersedeas  to  the  sheriff,  where  a  party  defendant, 
who  has  been  put  in  exigent,  has  appeared  and  put  in  or  is  ready  to  put  in  bail,  the 
writ  commands  the  sheriff  to  supersede  the  exigent,  according  to  one  form,  or,  according 
to  another  form,  to  supersede  further  proceedings  on  the  exigent ;  which  are  evidently 
treated  as  of  similar  import.     So,  where  a  party,  having  been  called  on  by  the  justices 
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to  find  sureties  of  the  peace,  has  put  in  bail  in  Chancery,  he  may  have  a  supersedeas 
to  the  justices  commanding  them  to  supersede  the  arrest ;  and  if  he  has  already  been 
arrested,  then  a  writ  of  supersedeas  to  the  sheriff. 

It  is  needless  to  multiply  examples.  On  reference  to  the  title,  "  Writ  of  Super- 
sedeas," in  Fitzherbert,  and  to  the  Index  of  the  Registrum  Brevium,  a  great  number 
of  cases  will  be  found  in  which  writs  of  supersedeas  issue,  in  none  of  which  is  there 
any  suggestion  of  a  retrospective  effect  being  given  to  them.  The  same  observation 
applies  to  a  super-[89]-sedeas  of  a  commission  of  the  peace,  which  certainly  has  no 
eti'ect  on  the  validity  of  the  past  acts  of  those  who  have  acted  under  the  commission 
before  the  supersedeas.  Such,  then,  being  the  nature  and  efleot  of  a  supersedeas  in 
other  cases,  what  is  there  to  lead  to  the  conclusion  that  any  greater  or  different  effect 
is  to  be  attributed  to  a  supersedeas  of  a  commission  of  bankrupt?  We  can  discover 
none.  The  language  of  the  supersedeas  of  a  commission  of  bankrupt  was  very  nearly 
the  same  as  that  of  a  supersedeas  of  any  other  matter  :  it  commanded  the  commissioners 
to  stay  and  surcease  all  further  proceedings  on  the  commission,  and  to  supersede  the 
same  accordingly  ;  the  latter  words  having,  as  appears  from  the  language  of  several  writs 
of  supersedeas  in  Fitzherbert,  the  same  meaning  as  superseding  or  abstaining  from 
further  proceedings.  And  the  absurdities  which  we  have  already  alluded  to,  as 
resulting  from  the  giving  any  retrospective  effect  to  the  supersedeas  of  the  commission 
of  bankrupt,  are  even  more  glaring  than  would  be  the  case  in  other  instances  where 
the  writ  may  issue.  There  are,  moreover,  other  reasons  which  point  to  the  same 
conclusion.  The  administration  of  the  bankrupt's  estate  by  the  means  of  a  commission 
inider  the  Great  Seal  dates  from  the  13th  Eliz.  c.  7.  By  that  statute  the  Lord 
Chancellor  was  empowered  to  appoint,  by  commission  under  the  Great  Seal,  discreet 
persons,  who  should,  by  virtue  of  their  commission  and  of  that  act,  have  full  power 
to  take  such  order,  as  well  with  the  body  as  with  the  lands  and  goods  of  the  bankrupt, 
as  they  might  think  fit,  and  make  sale  of  the  lands  and  goods  for  the  rateable  satis- 
faction of  the  creditors.  It  was  under  this  statute  that  bankrupts'  estates  were 
administered  up  to  the  passing  of  the  6th  of  Anne,  c.  22,  34,  afterwards  amended  by 
5  Geo.  2,  c.  30,  which  statutes  introduced  the  appointment  of  assignees,  to  whom  the 
commissioners  were  to  assign  the  property,  and  who  were  then  to  administer  it  in  the 
same  way  as  it  had  before  that  time  been  administered  by  the  com-[90]-missioners. 
Now,  in  considering  what  ett'ect  was  to  be  given  to  a  supersedeas  of  the  commission, 
which  took  its  force  from  the  13th  Eliz.,  it  may  be  right  to  look  to  the  law  as  it  stood 
before  that  time,  under  the  earlier  statute  of  the  34  &  35  of  Hen.  8,  c.  4.  By  that, 
(which  was,  we  believe,  the  first  statute  on  the  subject),  power  was  given  to  the 
Lord  Chancellor,  and  to  certain  other  high  officers,  to  administer  the  bankrupt's  estate, 
not  by  means  of  commissioners,  but  at  their  own  discretion  :  all  sales  and  other  acts 
eH'ected  and  done  by  them  were  to  have  the  same  validity  as  if  effected  and  done 
by  the  bankrupt  himself.  It  is  quite  clear  that  there  was  no  power  in  the  Lord 
Chancellor  before  the  13th  Eliz.,  by  writ  of  supersedeas  or  otherwise,  to  undo  or  effect 
anything  which  he  or  the  other  great  officers  named  in  the  statute  of  Hen.  8  had  done 
in  pursuance  of  the  power  given  to  them  by  that  act ;  and  it  is  hardly  reasonable  to 
suppose  that  it  could  have  been  intended,  by  the  introduction  of  commissioners  utider 
the  statute  of  Elizabeth,  to  give  to  the  Lord  Chancelioi'  a  power,  which  did  not  exist 
before,  of  defeating,  by  subsequent  supersedeas,  all  which  might  be  done  by  the 
commissioners.  The  object  of  the  statute  of  Elizabeth  evidently  was  to  carry  out  the 
previous  enactments  of  the  statute  of  Hen.  8  in  a  more  etlioacious  manner ;  whereas 
the  argument  of  the  plaintiff  would  go  to  shew  that  the  powers  conferred  l)y  the  first 
statute  were  more  stringent  and  unassailable  than  those  afterwards  introduced  for 
their  improvement.  This  consideration,  therefore,  appears  to  us  to  suggest  another 
reason  wiiy  the  supersedeas  caiuiot  fairly  be  held  to  have  any  retrospective  effect.  It 
ma}'  further  be  observed,  that  whenever  a  writ  of  supersedeas  may  issue,  a  writ  of 
procedendo  may  also  issue  afterwai-ds  ;  the  cftect  of  which  is  to  do  away  with  the 
supersedeas.  Now  it  can  hardly  be  supposed  that  the  legislature  meant  to  give  to  the 
Lord  Chancellor  a  power  to  issue  writs  fiom  time  to  time,  which  would  have  the 
effect  of  not  only  divesting  property  from  [91]  purchasers,  and  then  revesting  it  in 
them  again,  but  also  of  making  acts,  which  were  criminal  when  committed,  become 
innocent,  and,  on  the  other  hand,  which  were  perfectly  innocent,  liecomo  criminal,  and 
even  in  some  cases  capital  felonies ;  and  so  of  altering  from  time  to  time  the  character 
of  such  acts,  and  the  consequent  condition  of  the  parties,  as  one  or  the  other  of  the 
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writs  should  be  from  time  to  time  in  force.  It  is  no  answer  to  say  that  the  Lord 
Chancellor  will  take  care,  in  the  exercise  of  his  discretion,  never  to  issue  a  writ  of 
supersedeas  or  procedendo  where  such  ill  consequences  may  follow.  No  doubt  he  will 
never  intend  to  do  so.  But  the  present  case,  if  the  law  be  as  is  contended  for  by  the 
plaintiff,  shews  how  impossible  it  is  to  foresee  and  guard  against  the  evils  which  may 
result  to  third  persons  from  the  use  of  a  power  which  is  to  have  the  effect  of  altering 
the  character  of  past  transactions.  On  all  these  grounds,  it  appears  to  us  clear,  on 
principle,  that  the  only  effect  of  a  writ  of  supersedeas  was  to  deprive  the  commissioners 
of  any  further  authoritj'  to  proceed  upon  the  commission ;  that  it  had  no  effect  on 
acts  done  before  the  supersedeas  issued ;  and,  consequently,  applying  ourselves  to 
the  present  case,  that  the  sheriff's  return  was  strictly  true,  and  that  he  is  entitled  to 
a  vei'dict. 

But  we  must  not  endeavour  to  conceal  from  ourselves,  that,  in  coming  to  this 
conclusion,  we  are  acting  in  opposition,  not  indeed  to  much  of  judicial  decision,  but 
certainly  to  dicta  of  judges  of  the  ver}'  highest  authority,  repeated  from  time  to  time 
under  circumstances  which  leave  no  fair  room  to  doubt  but  that  they  entertained 
most  confidently  opinions  directly  opposed  to  that  which  we  have  followed.  In 
Ex  parte  Leaveiiand  (1  Atk.  1-15),  Lord  Hardwicke  refused  to  supersede  a  commission, 
because  he  said  that  would  entirely  defeat  the  certificate.  The  question  of  certificate 
rests  on  different  grounds  from  that  of  the  disposition  of  the  bankrupt's  [92]  property  : 
the  continuance  of  the  fiat  is  essential  to  the  validity  of  the  certificate.  For,  of  course, 
the  legislature  could  not  mean  to  deprive  the  creditor  of  his  remedy  against  the 
bankrupt,  without  giving  him  the  means  of  getting  payment,  so  far  as  the  estate  will 
go,  under  the  fiat.  We  do  not,  therefore,  attach  much  weight  to  that  case  :  but  in 
another,  in  the  same  volume,  page  222,  {Ex parte  JVood),  the  same  eminent  Judge  is 
reported  to  have  said,  that  Lord  Macclesfield  had,  in  more  instances  than  one,  super- 
seded a  commission  of  bankrupt,  in  order  to  prevent  a  prosecution.  And  as  no  doubt 
is  expressed  by  Lord  Hardwicke  on  the  subject,  he  must,  we  think,  have  considered 
that  such  would  be  the  effect  of  the  writ. 

We  have  not  been  able  to  discover  any  dicta  on  this  subject  between  the  time  of 
Lord  Haidwicke  and  that  of  Lord  Eldon  ;  but  certainh'  the  last-named  very  learned 
and  eminent  Judge  has,  on  frequent  occasions,  gone  the  full  length  of  stating  that 
the  effect  of  superseding  a  commission  was  to  put  all  parties  in  the  same  position  as 
if  no  commission  had  issued.  See  particularly  Ex  parte  Jackson  (8  Ves.  533),  Ex  parte 
Edwards  (10  Ves.  104),  Twogood  v.  Hanketj  (Buck.  67),  and  Ex  parte  Smith  (id.  262,  n.). 
And  there  are  many  other  eases  in  which  similar  language  fell  from  him.  It  is, 
however,  not  unworthy  of  observation  that  the  last  case,  Ex  parte  Smith,  is  the  only 
one  in  which  the  doctrine  was  acted  on  adversely  to  a  party  contending  the  contrary. 
In  that  case,  a  purchaser  under  a  second  commis.siou  objected  to  the  title  of  the 
assignees,  by  reason  of  the  bargain  and  sale  which  had  been  made  to  the  assignees 
under  a  prior  commission,  which  had  been  superseded.  Lord  Eldon  decided  that  the 
objection  was  untenable,  inasmuch  as  the  title  under  the  first  commission  was  defeated 
by  the  supersedeas.  This,  it  must  be  admitted,  was  a  direct  decision  on  the  point ; 
not,  [93]  indeed,  a  decision  of  the  same  weight  which  it  would  have  possessed  if  it 
had  been  pronounced  in  an  adverse  suit,  capable  of  being  carried  to  the  House  of 
Lords  by  appeal ;  but  still  a  decision  entitled  to  great  attention,  shewing  the  confidence 
of  Lord  Eldon  in  the  soundness  of  the  opinion  he  had  formed  on  this  subject.  All 
the  other  cases  are  mere  dicta,  or  are  cases  in  which  the  only  decision  was,  that  he, 
Lord  Eldon,  refused  to  supersede,  lest,  by  so  doing,  he  might  prejudice  the  rights  of 
the  purchasers.  To  these  latter  cases  we  are  hardly  disposed  to  give  very  much 
weight.  The  very  doubt  and  uncertainty  on  the  subject  might  justify  a  Judge,  even 
less  cautious  than  Lord  Eldon,  in  hesitating  to  do  an  act  which  was  one  purely  of 
discretion,  and  by  which  the  interests  of  third  persons  might  be  put  in  jeopardy. 
But  the  same  observation  certainly  does  not  apply  to  Ex  parte  Smith ;  and  we  feel 
that,  coming  to  the  decision  at  which  we  have  arrived,  we  are  bound  to  say  we  do  not 
think  that  case  was  rightly  decided. 

We  have  thought  it  right,  on  a  question  of  so  much  importance,  and  in  which  our 
decision  is  opposed  to  so  many  dicta  of  Lord  Eldon,  to  explain  fully  the  reasons  which 
have  led  us  to  differ  from  that  learned  Judge,  and  which  will  entitle  the  defendant  in 
this  case  to  a  verdict.  We  may,  however,  further  remark,  that  it  might  well  be  con- 
tended that  the  sheriff  is  entitled  to  the  verdict.     At  the  time  when  he  made  his 
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return,  the  goods  had  been  traiisfeiied  to,  and  were  the  property  of,  the  assignees, 
and  not  of  the  bankrupt,  when  the  fi.  fa.  had  issued.  Even  if  the  etlect  of  annulling 
the  fiat  were  to  restore  all  the  property  to  the  parties,  as  if  no  fiat  had  i.ssued,  yet  it 
may  be  that  this  must  be  subject  to  an  exception  in  favour  of  a  public  officer  like  the 
sherif},  who  acts  on  the  property  as  he  finds  it,  and  who,  being  bound  to  make  a 
return,  makes  the  only  return  which  at  that  time  he  could  truly  make.  Our  decision, 
therefore,  may  be  supported  on  this  narrow  grounil.  But  we  feel  bound  to  say,  that 
the  reasons  which  [94]  have  led  us  to  differ  from  Lord  Eldon  appear  to  us  so 
satisfactory,  that  we  should  have  acted  on  them  alone. 

The  rule  must  therefore  be  made  absolute. 

Rule  absolute. 


Allen  v.  Hopkins.  June  7,  1844. — To  an  action  for  goods  sold,  the  defendant 
pleaded,  as  to  the  sum  of  171.  1.5s.,  parcel  Ac,  that  the  same  became 
due  from  him  to  the  plaintiff  as  the  price  of  goods  sold,  which  before  and  at 
the  time  of  the  sale  were  part  of  the  estate  of  one  J.  A.,  then  lately  deceased, 
who  died  intestate ;  that  the  plaintilf,  pretending  to  be  the  e.xecutor  of  J.  A., 
and  not  being  executor  or  administrator,  nor  having  any  right  or  title  to  the 
goods,  sold  the  said  goods  to  the  defendant,  who  believed  the  plaintilf  to  be  such 
executor;  that,  after  the  sale,  and  before  the  payment  of  the  said  sum  of 
171.  15s.  to  the  plaintiff,  to  wit,  on  the  13th  of  December,  1841,  letters  of 
administration  of  the  goods,  &c.  of  J.  A.  were  granted  to  G.  N.,  which  said 
G.  N.  afterwards,  and  before  the  payment  of  the  sum  of  171.  15s.,  to  wit,  on  &c., 
gave  notice  of  his  appointment  as  such  administrator  to  the  defendant,  and 
requested  the  defendant  to  pay  him  the  said  sum  of  171.  15s.;  whereupon  the 
defendant  did  then  pay  to  the  said  G.  N.  the  said  sum  of  171.  15s.  : — Held,  on 
motion  for  judgment  non  obstante  veredicto,  that,  although  the  plea  was  informal, 
in  omitting  to  state  that  the  money  was  paid  before  action  brought,  or  before 
plea  pleaded,  nevertheless  that  it  was  substantially  a  good  defence,  and,  therefore, 
the  plaintiff  was  not  entitled  to  judgment  non  obstante  veredicto. 

[S.  C.  13  L.  J.  Ex.  31G.     Referred  to,  Carlisle  v.  fFhalei/,  1867,  L.  R.  2  H.  L.  414.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  The  defendant 
pleaded,  first,  nunquam  indebitatus;  secondly,  as  to  the  sum  of  171.  15s.,  parcel  of 
the  monies  in  the  declaration  mentioned,  that  the  same  became  due  from  the  defen- 
dant to  the  plaintiff  for  the  price  of  goods  sold  and  delivered  by  the  plaintiii' to  the 
defendant,  as  hereinafter  mentioned,  and  not  otherwise ;  that  the  said  g(jods  were 
parcel  of  the  estate  of  one  John  Allen,  then  lately  deceased,  and  who  died  intestate; 
and  the  plaintiff,  pretending  to  be  executor  of  the  said  John  Allen,  and  to  have  right 
and  title  to  the  said  goods,  and  to  sell  and  deliver  the  same,  as  executor,  to  the 
defendant,  then,  as  such  pretended  executor,  and  not  otherwise,  sold  and  delivered 
the  said  goods  to  the  defendant,  the  said  plaintilf  not  being  at  the  time,  oi'  at  any 
other  time,  the  said  executor  or  administrator  of  the  said  John  Allen,  nor  having  any 
right  or  title  to  the  said  goods,  or  to  sell  or  deliver  the  same  ;  that  the  defendant 
had  no  notice  that  the  plaintiff  was  not  executor  of  John  Allen,  or  that  he  had  not 
right  or  title  [95]  to  the  said  goods;  but,  on  the  contrary,  he  the  defendant  believed 
the  jilaintitf  to  be  executor  of  the  said  John  .Allen,  and  to  have  full  right  and  title  to 
the  said  goods ;  that  afterwards,  and  after  the  said  sale  and  delivery,  and  before  the 
payment  of  the  said  sum  of  171.  15s.  to  the  plaintiff,  to  wit,  on  the  13th  of  Decembei', 
1841,  letters  of  administration  of  the  goods,  iV;c ,  of  the  said  John  Allen  were  granted 
to  one  George  Newman,  who  thereby  then  became  and  was  entitled  to  receive  from 
the  defendant  the  said  sum  of  171.  15s.;  which  said  G.  Newman  afterwards,  and 
before  the  payment  of  the  sura  of  171.  15s.  in  the  said  declaration  mentioned,  to  wit, 
on  the  1st  day  of  November,  1842,  gave  notice  to  the  said  defendant  that  he  had  been 
so  appointed  such  administrator,  and  was  so  entitled  as  aforesaid  ;  and  thereupon 
the  said  G.  Newman  then  requested  the  defendant  to  pay  to  him  the  said  sum  of 
1 71.  1 5s. ;  and  thereupon  he  the  said  defendant  did  then  pay  to  the  said  George  Newman 
the  said  sum  of  171.  15s.,  in  full  satisfaction  and  discharge  of  the  said  sum  of  171.  15s. ; 
and  the  said  G.  Newman  accepted  the  same,  &c.     Verificiition. 
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Eeplication,  that  the  said  goods  were  not  parcel  of  the  said  estate  and  efTects  of 
the  said  John  Allen.     Issue  thereon. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Spring  Assizes  for  the  county  of 
Somerset,  a  verdict  was  found  for  the  defendant  on  this  issue. 

Butt,  in  Easter  Term  last,  obtained  a  rule  nisi  for  judgment  non  obstante 
veredicto ;  against  which 

Crowder  and  Kinglake  shewed  cause  (June  4).  The  plea  aflbrds  a  good  answer 
to  the  action.  There  cannot  be  a  doubt,  that  if  a  man  sells  property  which  he  thinks 
belongs  to  him,  but  afterwards  the  real  owner  appears,  and  claims  to  be  paid  the 
price,  the  person  who  so  wrongfully  sold  the  goods  cannot  recover  the  price.  In  [96] 
Dickenson  v.  Nanl  (4  B.  &  Adol.  638;  1  N.  &  M.  721),  where  the  plaintiff,  an 
auctioneer,  being  employed  by  a  supposed  executor,  sold  the  testator's  goods  to  the 
defendant,  from  whom  the  real  executor  claimed  the  price,  before  it  had  been  paid  to 
the  plaintift' ;  it  was  held,  that  the  auctioneer  could  not  afterwards  maintain  an  action 
against  the  buyer,  although  the  latter  had  expressly  promised  to  pay  him  on  being 
allowed  to  take  away  the  goods.  That  case  is  much  stronger  than  the  present ;  for 
there  the  auctioneer  had  authority  to  sell  the  goods,  and  had  a  special  property  in 
them.  But,  secondly,  it  will  be  objected,  that  on  this  plea  it  does  not  appear  that 
the  money  was  paid  to  Newman,  the  real  administrator,  before  the  action  was  brought. 
But  the  plea  is  good  in  substance,  and  this  omission  does  not  render  it  so  bad  as  that 
the  Court  will  order  judgment  to  be  entered  non  obstante  veredicto.  It  requires  a 
very  ingenious  person  to  discover  that  it  is  not  stated  that  the  money  was  paid  before 
the  action  was  brought.  At  all  events,  it  falls  within  the  rule  as  to  a  title  defectively 
stated,  and  it  is  not  the  statement  of  a  defective  title ;  and  in  such  a  case  the  defect 
is  cured  by  verdict,  and  the  Court  cannot  give  judgment  non  obstante  veredicto: 
Bennett  v.  Holbtch  (2  Saund.  319,  n.  (c),  5th  ed.),  Stennel  v.  Hogg  (1  Saund.  228,  n.). 
If  any  person  reading  this  plea  could  see  that  it  referred  to  a  period  antecedent  to 
the  action,  it  is  enough  ;  and  even  if  the  plaintiff  might  have  succeeded  on  special 
demurrer,  after  verdict  the  defect  is  cured.  In  James  v.  Pritchard  (7  M.  &  W.  216), 
where  the  defendant,  having  bought  a  rick  of  hay  from  the  plaintiff,  (who  was  the 
executor  de  son  tort  of  M.  S.),  before  payment  of  the  price,  received  a  notice  from  a 
third  party,  stating  that  he  was  the  administrator  of  M.  S.,  and  demanding  payment 
of  the  sum  for  which  it  had  been  sold  ;  [97]  the  defendant  being  subsequently  sued 
by  the  plaintiff  for  the  price  of  the  hay,  it  was  held  that  he  was  not  entitled  to  relief 
under  the  Interpleader  Act,  1  efe  2  Will.  4,  c.  58,  s.  1.  Alderson,  B.,  there  .says, 
that  the  defendant  must  perform  his  contract,  or  shew  good  cause  why  he  does  not. 
That  the  defendant  has  done  by  this  plea. 

This  case  is  within  the  case  of  Dickenson  v.  A'aul,  because  that  shews,  that,  as  soon 
as  letters  of  administration  are  taken  out,  the  administrator,  by  giving  notice,  can 
make  the  contract  his  own,  and  may  deal  with  the  goods  as  such.  In  Pope  v.  Biggs 
(9  B.  &  Cr.  245),  where  a  mortgagee  had  given  notice  to  the  tenants  holding  the 
mortgaged  premises  to  pay  the  amount  of  the  interest  or  part  of  the  rents  to  him, 
and  such  rents  had  been  received  by  the  agent  of  the  mortgagor  after  his  bankruptcy, 
and  were  not  actually  paid  over ;  it  was  held,  that  the  agent  might  retain  such  rents, 
in  order  to  pay  the  interest  accruing  due  on  the  mortgage  to  the  mortgagee,  who  had 
required  him  to  do  so,  and  that  the  assignees  could  not  recover  them. 

Butt,  in  support  of  the  rule.  The  plea  affords  no  answer  to  the  action.  Even 
supposing  that  the  letters  of  administration  were  sued  out  before  the  action  was 
brought,  and  that  the  money  was  also  paid  before,  still  the  plaintiff  is  entitled  to 
judgment  non  obsante  veredicto,  for  the  plea  confesses  the  cause  of  action,  and  shews 
nothing  which  avoids  it.  A  valid  contract  with  the  plaintifl',  for  goods  sold  and 
delivered,  is  admitted,  and  the  defendant  seeks  to  avoid  the  obligation  on  his  part, 
which  arises  from  his  express  contract,  by  setting  up  that  the  plaintifl',  from  whom  he 
bought  and  received  the  goods,  had  no  title  to  sell  them ;  or,  rather,  the  right  to  sell 
is  not  denied,  but  simply  the  right  of  the  plaintiff,  to  receive  the  money.  It  is  not 
averred  in  the  plea,  that  the  defendant  did  not  know  [98]  that  the  goods  were  the 
goods  of  Allen,  the  deceased.  If  a  wrongful  administrator  makes  a  contract  with  a 
third  person,  such  person  admits  him  for  that  purpose  to  be  the  rightful  administrator. 
There  is  no  implied  warranty  that  the  vendor  of  a  chattel  is  the  real  owner  of  it ;  but 
if  there  be,  then  the  only  way  by  which  the  vendee  can  take  advantage  of  the  breach 
of  such  warranty  is,  by  avoiding  the  contract  altogether — by  returning  the  goods,  and 
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remitting  each  party  to  his  original  rights.  A  contract  cannot  be  rescinded  except  in 
toto.  Suppose  an  estate  bad  been  sold  and  conveyed,  and  possession  taken  by  the 
vendee,  could  the  latter  say,  in  answer  to  an  action  for  the  purchase  money,  "  True, 
I  bought  and  received  the  estate  under  a  contract  with  and  a  conveyance  from  you, 
but  a  third  person  w;vs  the  real  owner,  and  I  paid  the  purchase-money  to  himl" 
Clearly  not :  it  would  be  contrary  to  the  settled  rules  of  law.  [Pollock,  C.  B.  If  a 
groom  sells  his  master's  horse,  and  delivers  possession  of  him  to  the  vendee,  can  he 
maintain  an  action  to  recover  the  price  ?]  There  the  contract  would  be  denied  to  be 
valid  ;  but  here  the  contract  is  admitted  to  be  a  good  contract.  As  to  Dickenson  v. 
Naul  (4  B.  &  Adol.  638),  if  the  defence  was  a  breach  of  warranty,  i.e.  a  fraud,  that 
was  open  under  non  assumpsit  before  the  New  Rules ;  but  the  judgment  proceeded 
on  this  ground,  that  the  plaintiff  (the  auctioneer)  was  entitled  to  sue,  by  reason  of 
having  a  lien  on  the  goods  which  he  was  employed  to  sell,  for  his  charges  of  sale ;  if 
he  had  no  lien,  he  could  not  sue.  That  case  does  not  decide,  that,  if  the  real  owner 
had  brought  the  action,  the  circumstances  then  existing  would  have  been  an  answer 
to  him.  A  person  who  contracts  as  agent,  but  does  not  disclose  his  principal,  cannot 
dispute  that  he  made  the  contract.  If  this  plea  were  held  to  be  good,  it  would  be 
enough  for  a  vendee  to  say,  "  True,  you  sold  me  these  goods,  but  they  were  not  [99] 
yours;"  which  would  be  contrary  to  the  established  rules  of  law.  The  question  is 
not  whether  the  party  who  pays  the  money  is  entitled  to  a  cross  action,  but  whether 
this  is  a  defence  to  an  action  on  the  contract.  Here  the  defence  is  put  on  an  entire 
failure  of  consideration  ;  which,  however,  is  no  answer  to  the  action  in  the  absence  of 
fraud,  for  there  is  no  implied  warranty  that  the  vendor  of  a  chattel  is  the  real  owner 
of  it.  In  Chanter  v.  Uojikim  (4  M.  &  W.  399),  where  a  speciiic  machine  was  ordered, 
the  entire  failure  of  the  machine  for  the  purposes  for  which  it  was  required  was  held  no 
answer  to  the  action,  though  the  vendee  returned  it.  [Pollock,  C.  B.  I  do  not  think 
the  doctrine  of  caveat  emptor  applies  here.  The  plea  states,  that  the  plaintiff,  pretend- 
ing to  be  the  real  executor,  and  to  have  a  right  to  sell  the  goods,  sold  them  to  the 
defendant,  he  not  being  the  e.xecutor,  or  having  any  right  to  sell  them.]  Chanter  v. 
Huiikinx  is  a  direct  authority,  that,  in  the  absence  of  fraud,  an  entire  failure  of  considera- 
tion is  no  answer.  That  cise  was  followed  by  OUivant  v.  Baijlctj  (4  Q.  B.  288),  which  is 
to  the  same  effect.  Even  in  those  cases  where  there  is  a  warranty,  and  the  vendee  may 
rescind  the  contract,  he  must  do  so  altogether  ;  he  must  return  the  goods  :  Street  v.  Blaij 
(2  B.  &  Adoi.  456).  He  cannot  affirm  it  in  part,  and  restrict  it  in  part.  Neither  can  he 
affirm  it  altogether,  and  avoid  the  legal  obligation  arising  upon  it,  to  pay  the  price  to  the 
plaintiff.  As  to  James  v.  Pritchard,  which  has  been  cited  on  the  other  side,  Alderson,  B., 
there  says,  "The  defendant  has  made  a  bargain  with  the  plaintiff,  and  he  must  perform 
it,  or  shew  good  reason  why  he  does  not."  That  can  scarcely  be  thought  to  be  in 
favour  of  the  defendant,  but  the  contrary. 

Secondly,  the  allegations  in  the  plea  as  to  payment  refer  to  the  time  of  the  plea 
pleaded  ;  and,  therefore,  the  [100]  defence  does  not  apply  to  the  time  when  the  action 
was  commenced.  [Alderson,  B.  I  do  not  see  how  that  gets  over  the  difficulty  that 
the  plea  is  good,  either  in  bar  or  against  the  further  maintenance  of  the  action  ;  and 
if  it  be  so,  how  can  we  give  you  judgment  non  obstante  veredicto  f]  The  plea  is  bad 
altogether.  It  does  not  shew  that  the  plaintiff's  possession  of  the  goods  was  unlawful 
when  the  contract  was  made,  nor  that  any  person  at  that  time  was  clothed  with  the 
character  of  legal  representative.  It  does  not  shew  that  administration  was  taken 
out  before  action  brought,  or  that  the  administrator  was  paid  before  action  brought. 
In  Evans  v.  Frosser  (3  T.  R.  186),  a  plea  of  set-off,  stating  that  the  plaintiff  was 
indebted  to  the  defendant  at  the  time  of  plea  pleaded,  was  held  bad  on  general 
demurrer. 

The  judgment  of  the  Court  was  now  delivered  by 

PuLLOCK,  C.  B.  This  was  a  motion  to  enter  a  verdict  for  the  plaintiff  non  obstante 
veredicto.  The  declaration  was  for  goods  sold  and  delivered.  The  plea  stated,  in 
substance,  that  the  plaintiff  had  sold  the  goods  as  executor  of  a  person  named  John 
Allen  ;  that  the  defendant  dealt  with  the  plaintiff  for  the  purchase  of  the  goods, 
believing  him  to  be  such  executor,  and  having  no  notice  or  knowledge  that  he  was 
not;  that  the  plaintill  was  not  executor;  and  that  afterwards  another  person  took 
out  letters  of  administration  ;  and  that  the  defendant  had  paid  to  that  person  the 
price  of  the  goods.      The  replication  to  this  plea  was,  that  the  goods  were  not  the 

Ex.  Drv.  IX.— 2* 
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goods  of  the  deceased  John  Allen.  The  juiy  found  that  they  were  the  goods  of  the 
deceased.  It  must  therefore  now  be  taken  that  every  part  of  that  plea  was  perfectly 
true  ;  that  is,  every  part  which  is  material  and  well  pleaded.  It  was  urged  in  sup- 
[101]-port  of  the  motion  to  enter  the  verdict  non  obstante  veredicto,  that  the  plea  was 
bad ;  and,  as  it  omitted  to  state  whether  the  payment  to  the  real  representative  of 
the  deceased  was  before  or  after  action  brought,  there  can  be  no  doubt  that  it  was  so 
far  bad,  that  it  was  liable  to  be  specially  demurred  to.  It  is  quite  clear  that  the  plea 
discloses  matter  of  defence,  assuming  the  payment  to  the  real  representative  to  be 
matter  of  defence,  if  made  either  before  action  brought,  or  at  any  rate  before  plea 
pleaded ;  and  the  only  matter  left  in  doubt  by  the  plea  is,  whether  the  money  was 
paid  to  the  real  representative  before  the  action  or  before  the  plea  ;  and  upon  this 
infirmity  of  the  plea  we  were  prayed  to  enter  judgment  for  the  plaintiff  non  obstante 
veredicto.  It  appeared  to  me  and  the  rest  of  the  Court,  upon  principle,  that  we 
could  hardly  be  asked  to  give  judgment  for  the  plaintiff,  if  upon  the  facts  stated,  and 
either  admitted  by  the  plaintiff  in  his  replication  or  found  by  the  jury  in  their 
verdict,  it  appeared  that  this  was  a  good  plea,  either  in  bar  of  the  action  or  in  bar 
of  the  further  maintenance  of  the  action  ;  and  the  Court  pointed  out  that  on  the 
argument.  On  looking  into  the  authorities,  I  find,  that,  in  the  case  of  Le  Bret  v. 
Fapillon  (4  East,  502),  a  point  very  similar  came  before  the  Court  of  King's  Bench. 
The  plaintiff  there  sued  on  a  judgment  recovered  :  the  plea  averred  that  the  plaintiff 
was  an  alien  enemy  before  and  at  the  time  of  the  action  brought :  the  plaintiff 
admitted  that  he  was  an  alien  enemy  before  the  plea  pleaded,  but  traversed  that  he 
was  an  alien  enemy  at  the  time  of  the  action  brought;  and  therefore  the  Court 
decided,  after  going  into  various  old  authorities,  that  they  were  bound  to  give 
judgment  upon  the  matter  that  appeared  upon  the  whole  record,  and  were  bound  to 
give  the  judgment  that  ought  to  be  given,  whatever  might  be  the  judgment  prayed 
for  by  the  parties.  It  appears  to  us,  therefore,  that,  if  this  were  [102]  a  question  of 
what  judgment  the  Court  ought  to  give,  we  ought  to  look  through  the  whole  record  j 
and  if  we  find  that  there  is  a  plea  that  bars  the  plaintift'  from  further  maintaining  his 
action,  it  would  be  very  inconsistent  with  principle  and  with  authority  that  we  should 
give  the  plaintiff'  our  judgment  non  obstante  veredicto. 

The  question  then  arises,  whether  the  plea  is  a  substantial  and  good  plea, 
supposing  it  to  be  in  bar  or  in  further  maintenance  of  the  action,  if  it  be  so  pleaded. 
In  substance  the  plea  is  this — that  the  plaintiff  had  no  title,  except  a  pretended  title, 
that  turned  out  not  to  be  well  founded.  The  plea  states,  that  the  person  who  really 
was  entitled  was  the  representative  of  the  deceased,  whom  the  defendant  had  paid  for 
the  goods.  The  substance  of  the  plea  is,  that  the  defendant  had  paid  the  party  to 
whom  the  goods  belonged,  and  who  would  have  been  entitled  to  maintain  an  action 
of  trover  for  the  goods,  if  the  right  to  them  had  not  been  satisfied  by  payment  of  the 
price  agreed  on  between  the  defendant  and  the  pretended  executor.  Upon  principle, 
it  seemed  that  that  would  be  undoubtedly  a  good  defence ;  but  the  case  of  iJickenson 
V.  Naul  (4  B.  &  Adol.  638)  appears  to  us  to  be  a  direct  authority  for  maintaining  the 
doctrine,  (if,  indeed,  any  authority  need  be  cited  for  a  proposition  so  plain),  that,  if 
goods  be  sold  by  a  person  who  is  not  the  owner,  and  the  owner  be  found  out,  and  be 
paid  for  those  goods,  the  person  who  sold  them  under  pretended  authority  has  no 
right  to  call  upon  the  defendant  to  pay  him  also.  The  point  was  argued  at  consider- 
able length  before  us  by  Mr.  Butt,  citing  many  authorities  for  the  purpose  of  main- 
taining the  doctrine,  that  the  plaintitt'  in  that  case  had  still  a  right  to  maintain  his 
action,  and  that  the  remedy  of  the  defendant  was  by  a  cross  action  against  the 
plaintiff',  for  falsely  representing  that  he  was  the  executor  when  in  point  of  fact  he 
was  not.  It  appears  to  us,  that  [103]  the  defendant  was  placed  in  no  such  difficulty  ; 
that  he  had  a  right  simply  to  say,  as  he  has  done,  that  the  plaintiff'  had  no  authority 
to  sell  the  goods  in  question,  as  the  property  in  them  was  in  another,  and  that  he  had 
discovered  that  person,  and  had  paid  him  the  value  of  the  goods.  It  was  put,  in  the 
course  of  the  argument,  upon  the  ground  of  caveat  emptor.  I  certainly  can  find  no 
authority,  and  I  have  no  recollection  of  ever  hearing  that  doctrine  applied  to  this  case, 
that  the  buyer  is  bound  to  take  cai'e  that  the  plaintifi'  has  a  good  title  to  the  goods; 
and  that,  if  it  turn  out  that  the  plaintiff'  has  not  a  good  title,  the  buyer  of  the  goods 
should  have  taken  care  of  that  before  he  made  the  contract,  and  therefore  is  bound  by 
the  contract,  notwithstanding  he  is  able  to  prove  that  the  seller  had  no  title.  The 
doctrine  of  caveat  emptor  applies  not  at  all,  as  I  apprehend,  to  the  title  of  the  plaintiff', 
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but  to  the  condition  of  the  goods.  It  was  also  attempted  to  be  put  on  grounds  similar 
to  those  which  obtain  in  cases  of  lessor  and  lessee,  Mr.  Butt  contending,  that,  by  the 
doctrine  of  estoppel,  the  defendant,  who  had  contracted  with  the  plaintitf  as  the 
owner,  could  not  afterwards  deny  his  contract,  and  say  that  the  plaintiff  was  not  the 
owner.  We  cannot  find  any  authority  for  any  such  position.  The  cases  cited  do  not, 
on  consideration,  bear  on  the  present  question  ;  and  therefore,  treating  the  plea  as 
well  pleaded  to  the  action,  it  appears  to  us  to  contain  a  good  and  substantial  defence. 
It  amounts  in  substance  to  this,  that  the  defendant  has  paid  the  real  owner,  and  that 
after  that  the  pretended  owner  cannot  claim,  although  there  was  a  contract.  The 
plea,  then,  being  a  good  plea,  either  for  the  purpose  of  barring  the  action  or  of  barring 
the  further  prosecution  of  it,  we  are  of  opinion  that  we  cannot  give  the  plaintiff 
judgment  non  obstante  veredicto,  and  that  the  rule  must  be  discharged. 
Rule  discharged. 

[104]  "Whitjiore  and  Another,  Assignees  of  Laughtou,  a  Bankrupt  v.  Greene, 
Esq.,  and  Cottam.  June  7,  1844. — A  sheriff,  who  seizes  and  sells  under  a  ti.  fa. 
the  goods  of  a  debtor,  after  a  secret  act  of  bankruptcy,  of  which  at  the  time  of 
the  seizure  the  execution  creditor  had  no  notice,  is  not  liable  in  trover  at  the  suit 
of  the  assignees  in  bankruptcy  of  the  debtor,  although  before  the  sale  the  execu- 
tion creditor  had  notice  of  the  act  of  bankruptcy  ,;  both  the  seizure  and  the  sale 
being  before  the  Bat. — The  execution  creditor  is  not  liable  in  trover  for  a  seizure 
and  sale  by  the  sheriff  after  notice  of  a  prior  act  of  bankruptcy  committed  by  the 
debtor  unless  he  personally  intermeddles  in  the  execution. 

[S.  C.  2  D.  &  L.  174 ;  13  L.  J.  Ex.  311 ;  8  Jur.  697.     Referred  to,  Baylls  v.  Bishap  of 

London,  [1913]  1  Ch.  141.] 

Trover  by  the  plaintiffs,  as  assignees  of  J.  Laughtou,  a  bankrupt.  Each  of  the 
defendants  separately  pleaded  pleas  of  not  guilty  and  not  possessed ;  on  which  issues 
were  joined. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last 
Hilary  Term,  it  appeared  that  the  bankrupt,  Laughton,  on  the  22nd  of  May,  1843, 
gave  a  warrant  of  attorney  to  the  defendant  Cottam,  on  which  judgment  was  entered 
up  on  the  24th,  and  a  fieri  facias  sued  out  on  the  26th,  of  May,  and  delivered  to  the 
defendant,  as  Sheriff  of  Cambridgeshire,  to  be  executed.  On  the  same  day  Laughton 
committed  an  act  of  bankruptcy.  On  the  27th,  at  nine  o'clock  a.m.,  the  sheriff, 
by  his  officer,  seized  the  goods  in  Laughton's  house,  under  the  fi.  fa.  At  ten  o'clock 
on  the  same  morning  the  defendant  Cottam  had  notice  of  the  act  of  bankruptc3^  The 
goods  were  sold  by  the  sheriff  on  the  8th  and  'Jth  of  June.  On  the  12th  of  July  a  tiat 
issued  against  Laughton  on  the  above-mentioned  act  of  bankruptcy.  The  defendant 
Cottam  indemnified  the  sheriff,  and  received  the  proceeds  of  the  sale,  but  interfered  no 
further  with  the  execution. 

It  was  contended  for  the  defendants,  that  neither  of  them  was  liable  in  this  action  ; 
the  defendant  Cottam,  on  the  ground  that  the  execution  creditor,  merely  as  such, 
could  not  be  lial>le  in  trover  to  the  assignees  in  bankruptcy  of  the  debtor  ;  and  the 
sheriff,  because  he  was  not  a  wrong-doer  by  selling  after  notice  merely  to  the  execu- 
tion creditor  of  a  prior  act  of  bankruptcy  committed  by  the  debtor.  The  Lord  Chief 
Baron  directed  a  verdict  for  the  plaintiffs  for  the  amount  of  the  levy,  1631.  10s.  6d., 
leave  being  reserved  to  the  defendants  to  move  to  enter  a  nonsuit  or  a  verdict 
for  them. 

[105]  In  Easter  Term,  Byles,  Serjt.,  for  the  sheriff,  and  Peacock,  for  the  defendant 
Cottam,  obtained  rules  nisi  accordingly ;  against  which,  in  the  same  term  (April  27 
and  30), 

Watson  and  Bovill  shewed  cause.  The  first  and  main  question  which  arises  in  this 
case  is  as  to  the  effect  of  the  108th  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  taken 
together  with  the  provision  of  the  2  &  3  Vict.  c.  29.  That  question  is,  whether  the 
sheriff  is  protected,  who  sells  under  an  execution  goods  of  a  person  who  had  previously 
committed  an  act  of  bankruptcy,  after  notice  of  the  act  of  bankruptcy  given  to  the 
execution  creditor,  but  before  the  fiat.  In  Jl'hitmon  v.  Robertson  (S  M.  iV;  \V.  463), 
and  Skey  v.  Carter  (11  M.  &  W.  571),  the  sale  was  after  the  fiat,  and  this  point  did 
not  arise.     The  question  is,  was  the  defendant  Cottam,  at  the  time  of  the  notice,  a 
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creditor  having  security  for  his  debt,  within  the  meaning  of  the  108th  section,  which 
those  cases  decide  not  to  have  been  repealed  or  afl'ected  by  the  2  &  3  Vict.  c.  29  ? 
Where  the  execution  is  upon  a  judgment  founded  on  a  verdict,  it  is  protected,  notwith- 
standing a  previous  act  of  bankruptcy  ;  but  where  it  is  upon  a  judgment  founded  on 
a  warrant  of  attorney,  and  the  sale  does  not  take  place  until  after  an  act  of  bankruptcy 
committed  by  the  debtor,  the  assignees  are  entitled  to  reco\'er  the  value  of  the  goods 
in  trover  against  the  sheritT.  The  deciding  point  in  such  case  is  the  act  of  bankruptcy. 
The  word  "bankruptcy,"  in  s.  108,  means,  not  the  fiat,  but  the  act  of  bankruptcy: 
Wymer  v.  KemUe  (6  B.  &  Cr.  479  ;  9  D.  &  R.  511).  There  Bayley,  J.,  says:  "The 
exception  does  not  apply  to  any  class  of  persons  who  are  not  within  the  description 
in  the  former  part  of  the  section,  '  creditors  having  security  for  their  debts.'  But  the 
plaintiflP,  at  the  time  of  the  act  of  bankruptcy,  had  ceased  to  be  a  [106]  creditor,  and 
therefore  is  not  affected  by  it.  In  Bamseij  v.  Eaton  (10  M.  &  W.  22),  the  judgment 
of  the  Court  proceeded  on  the  ground,  that,  by  the  stat.  2  &  .3  Vict.  c.  29,  the  fiat  is 
substituted  for  the  act  of  bankruptcy,  in  cases  where  the  creditor,  at  the  time  of  the 
execution,  had  no  notice  of  the  bankruptcy.  Such  being  the  construction  of  the  108th 
section  taken  by  itself,  there  is  nothing  in  this  case  to  "  wipe  out  the  act  of  bankruptcy," 
and  let  in  the  operation  of  the  2  &  3  Vict.  c.  29.  Upon  the  facts  that  appeared  in 
the  cases  of  Whitmore  v.  Ruheilson  and  Skey  v.  Carter,  the  execution  creditor,  not  having 
sold  until  after  the  issuing  of  the  fiat,  was  at  that  time  a  creditor  having  security  for 
his  debt,  within  the  6  Geo.  4,  c.  16,  s.  108;  but  here  he  was  not.  But,  supposing 
that  the  statute  of  Victoria  and  the  lOSth  section  of  the  former  act  are  to  be  read 
together,  and  that  the  former  is  sub  modo  a  repeal  of  the  latter,  then  it  is  submitted 
that  the  effect  of  the  notice  to  the  execution  creditor  of  the  act  of  baidcruptcy  was  to 
give  the  assignees  under  the  subsequent  fiat  a  right  to  the  proceeds  of  the  goods.  It 
seemed  to  be  the  opinion  of  the  Court,  in  Ramsey  v.  Eaton,  that  such  would  be  the 
effect  of  the  notice,  it  rightly  given.  The  terms  of  the  proviso  in  the  2  &  3  Vict.  c.  29, 
s.  1,  are  "  provided  the  person  or  persons  on  whose  account  such  execution  shall  have 
issued  had  not,  at  the  time  of  executing  or  levying  such  execution,  notice  of  any 
prior  act  of  bankruptcy  by  him  committed."  In  the  judgment  of  this  Court  in 
Whitmore  v.  Robertson,  it  is  intimated  that  the  term  "  executed  or  levied,"  in  this 
statute,  "may  be  taken,  in  conjunction  with  the  6  Geo.  4,  e.  16,  s.  108,  to  have 
different  meanings,  as  applied  to  one  description  of  executions  or  the  other  ;  it  may 
mean,  with  respect  to  execution  on  judgment  after  a  verdict,  an  execution  by  seizure 
only  ;  with  regard  to  those  on  judgments  on  warrants  of  attorney,  an  execution  by 
seizure  aud  sale."  Ac-[107]-cording  to  that  construction,  this  creditor  bad  notice  of 
a  prior  act  of  bankruptcy  at  the  time  of  "  executing  or  levying  "  the  execution  ;  which, 
therefore,  was  not  within  the  protection  of  the  statute.  The  words  of  the  108th  section 
are  different ;  "  served  or  levied  by  seizure,"  apparently  defining  the  meaning  of  the 
execution  therein  mentioned,  more  particularl}',  as  applicable  to  the  seizure  only.  If, 
however,  those  words  aie  to  be  taken  to  mean,  in  the  case  of  a  judgment  on  a  warrant 
of  attornej',  an  execution  levied  by  seizure  and  sale,  and  if  section  108  be  unrepealed, 
then  also  this  execution  was  invalid. 

Lastly,  it  is  submitted,  that  the  defence  now  set  up  for  the  sheriff  ought  at  all 
events  to  have  been  pleaded  specially.  The  only  pleas  here  are,  not  guilty,  and  not 
possessed.  [Parke,  B.  Unuin  v.  St.  Quintin  (11  M.  &  W.  277)  is  an  authority  that 
these  facts  may  be  given  in  evidence  under  one  or  the  other  of  those  pleas.  If  the 
sale  be  a  lawful  act,  it  is  not  a  conversion.  Either  the  effect  of  the  stat.  2  &  3  Vict. 
c.  29,  is  to  prevent  the  relation  back  of  the  title  of  the  assignees  to  the  act  of  bank- 
ruptcy, or  to  justify  the  sheriff'  in  doing  all  that  was  necessary  to  carry  out  the  claim 
of  the  execution  creditor  by  means  of  the  execution.  Alderson,  B.  Kot  guilty,  and 
not  possessed,  together  make  up  the  old  not  guilty ;  and  whatever  might  be  given  in 
evidence  under  not  guilty,  before  the  New  Kules,  may  be  proved  under  one  or  the 
other  of  them.  Parke,  B.  We  came  to  an  erroneous  conclusion  in  the  case  of  StaiicUffe 
v.  Uanlwick  (2  C.  M.  &  R.  1),  that  the  New  Rules  have  made  any  difference  as  to  the 
meaning  of  a  conversion.] 

With  respect  to  the  other  defendant,  it  will  be  said,  that,  though  he  may  be  liable 
for  money  had  and  received,  he  is  not  liable  in  trover.  But  there  are  cases  in  which 
trover  has  been  held  maintainable  against  the  execution  creditor  :  Menham  v.  Edmandson 
(1  Bos.  &P.  369),  Rush  v.  Baker  (Bull.  N.  P.  41).  [Per  [108]  Curiam.  That  was 
where  there  was  some  actual  interference  on  his  part  in  the  execution.] 
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Byles,  Serjt.,  and  Cleasby,  in  support  of  the  rule,  on  behalf  of  the  sberiiT.  The 
sheriff  was  not  a  wrongdoer  in  this  ease,  and  is  not  liable  in  this  action.  The  enacting 
words  of  the  statute  2  &  3  Vict.  c.  29,  s.  1,  are  in  truth  copied  from  the  SLst  section 
of  the  6  Geo.  4,  c.  16,  which  received  a  judicial  construction  in  the  case  of  Godson  v. 
Sanctuari/  (4  B.  &  Adol.  255  ;  1  Xev.  &  M.  52).  The  words  of  the  6  Geo.  4,  c.  16, 
s.  81,  so  far  as  relates  to  executions,  are,  "that  all  executions  against  the  goods  and 
chattels  of  such  bankrupt,  bona  fide  executed  and  levied  more  than  two  calendar 
months  before  the  issuing  of  such  commission,  shall  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  him  committed  ;"  and  in  Godson  v.  Saiicluaiy,  it  was  clearly 
held  that  the  seizure  of  the  goods  by  the  sheriff  was  a  sufficient  executing  or  levying, 
within  the  meaning  of  those  words  in  that  section.  If  that  decision  be  still  law,  then 
the  same  words  must  receive  the  same  construction  in  the  statute  of  Victoria  ;  and 
this  execution  is  therefore  protected  bj'  it,  inasmuch  as  at  the  time  of  the  seizure  the 
creditor  had  no  notice  of  a  prior  act  of  bankruptcy.  Can  it  be  said  that  the  case 
would  not  have  fallen  within  the  6  Geo.  4,  c.  16,  s.  81,  if  there  had  been  a  lapse  of 
two  months  after  the  seizure  before  the  issuing  of  the  fiat?  It  is  iiot  correct  to  say 
that  the  statute  of  Victoria  has  no  operation  upon  the  lOSth  section  of  the  former 
act.  Its  operation  is  this  :  the  fiat  shall  defeat  the  execution,  if  not  then  perfected 
by  sale ;  but  a  secret  act  of  bankruptcy,  before  the  fiat,  shall  not.  It  is  not  conceded 
that  the  argument  on  the  other  side  is  well  founded,  that  the  word  "bankruptcy," 
in  the  6  Geo.  4,  c.  16,  s.  lOS,  means  the  act  of  bankruptcy  ;  if  that  were  intended,  the 
words  would  probably  have  been,  "  before  he  became  bankrupt,"  and  not  "  before  the 
bankruptcy  ;"  and  [109]  there  is  no  express  decision  that  the  act  of  bankruptcy  is  the 
deciding  point.  In  H'j/mer  v.  Kemhic,  although  Bayley,  J.,  uses  the  words  "at  the 
time  of  the  act  of  bankruptcy,"  the  commission  in  fact  intervened  between  the  seizure 
and  sale.  If  the  "  bankruptcy  "  mentioned  in  section  108  do  mean  the  act  of  bank- 
ruptcj',  then,  in  cases  to  which  the  81st  section  does  not  apply,  the  exception  would 
be  useless,  by  reason  of  the  relation  of  the  assignee's  title  to  the  act  of  bankruptcy  ; 
and  in  cases  to  which  it  does  apply,  it  would  be  contradictory  to  it.  But,  at  all  events, 
since  the  2  &  3  Vict.  c.  29,  the  "bankruptcy"  in  section  108  must  be  taken  to  mean 
the  fiat :  Whitmorc  v.  Robertson,  Ramsey  v.  Eaton,  Skci/  v.  Carter.  It  might,  indeed, 
well  have  been  doubted  whether  the  lOSth  section  can  operate  at  all  upon  the  rights 
of  creditors  on  judgments,  of  whatever  kind;  and  whether  the  word  "creditor,"  in 
that  section,  does  not  mean  a  creditor  coming  in  under  the  bankruptcy,  and  seeking 
to  avail  himself  of  the  fiat ;  not  a  creditor  acting  adversely  to  the  fiat.  [Parke,  B. 
Cheston  v.  Gibbs  (12  Mee.  &  W.  Ill)  is  a  decision  to  the  contrary.]  There  are  several 
cases  in  equity,  in  which  it  is  said  that  there  is  no  jurisdiction,  e.xcept  upon  a  creditor 
coming  in  under  the  bankruptcy  :  see  Ex  parte  Botcherby  (2  Glyn  &  J.  367).  [Parke,  B. 
The  courts  of  law  have  treated  it  quite  differently,  in  case  after  case.  All  the  diffi- 
culty has  arisen  from  introducing  into  the  108th  section  a  clause  from  an  Irish  act  of 
Parliament.]  At  all  events,  this  part}'  was  not,  at  the  time  of  the  fiat,  a  creditor 
having  security  for  his  debt;  nor  had  he,  at  the  time  of  the  seizure,  notice  of  a  prior 
act  of  bankruptcy  :  the  execution  wa.s,  therefore,  within  the  protection  of  the  2  cfc  3 
Vict.  c.  29,  consti'uing  that  statute  together  with  the  81st  and  lOSth  sections  of  the 
6  Geo.  4,  c.  16. 

Peacock,  for  the  defendant  Cottam,  was  stopped  by  the  Court. 

[110]  Pollock,  C.  B.  Wc  are  all  of  opinion  that  the  execution  creditor,  under 
the  circumstances  of  this  case,  is  not  liable  in  trover.  On  the  other  point  wo  will  take 
some  time  to  consider. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Pollock,  C.  B.  This  was  an  action  of  trover,  brought  by  the  assignees  of  one 
Laughton,  a  bankrupt,  against  Greene,  the  sheriff  of  Cambridgeshire,  and  Cottam,  the 
execution  creditor.  The  plc;is  were,  not  guilty,  and  not  possessed.  The  facts  were 
these.  About  the  22nd  of  May,  1843,  Laughton  gave  a  warrant  of  attorney  to 
Cottam,  upon  which  a  fi.  fa.  issued  oti  the  26th  May.  Afterwards,  but  on  the  same 
day,  an  act  of  bankruptcy  was  committed,  by  the  execution  of  a  bill  of  sale.  On  the 
morning  of  the  27th  May,  the  sheriff  seized,  about  nine  o'clock ;  after  the  seizure, 
about  ten  o'clock,  notice  of  the  act  of  bankruptcy  was  given  to  the  execution  creditor. 
The  sale  took  place  on  the  8th  and  9th  of  June.  The  fiat  was  issued  in  July,  within 
two  months  of  the  date  of  the  warrant  of  attorney.     A  verdict  passed  for  the  plaintiffs, 
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with  liberty  to  move  on  the  two  points  raised  at  the  trial :  first,  on  behalf  of  the 
execution  creditor,  that,  although  he  might  be  liable  in  an  action  for  money  had  and 
received,  he  was  not  liable  in  trover  as  a  wrongdoer ;  secondly,  on  behalf  of  both  the 
defendants,  that  the  assignees  could  not  maintain  the  action,  by  reason  of  the  statute 
2  &  3  Vict.  c.  29. 

On  the  first  point,  we  think  that  the  rule  for  entering  a  verdict  for  the  defendant 
Cottam  ought  to  be  made  absolute.  It  does  not  appear  that  he  interfei'ed  or  inter- 
meddled in  the  execution ;  he  merely  put  the  writ  into  the  hands  of  the  sheriff,  and 
received  a  sum  of  money  as  the  proceeds  of  the  execution.  To  make  him  lialile  in 
trover  would  be  [111]  to  make  him  responsible,  not  for  the  mere  proceeds  which  he 
received,  but  for  the  entire  value  of  the  goods,  including  the  poundage  to  the  sheriff. 
We  think  there  is  neither  principle  nor  authority  for  such  a  doctrine.  In  the  eases 
cited  at  the  bar,  of  Menham  v,  Edmmison  (1  Bos.  &  Pul.  369)  and  Rush  v.  Baker 
(Buller's  N.  P.  41),  the  ground  upon  which  it  was  held  that  the  assignees  could  sue  the 
execution  creditor  was,  in  the  last  case,  that  the  defendant  had  given  a  bond  ;  and  in 
the  former,  that  he  was  present  at  the  execution  :  but  in  the  present  case,  there  has 
been  no  interference  of  any  sort  by  the  execution  creditor ;  and  therefoie,  though  he 
may  be  liable  to  refund  the  money  paid  to  him,  we  think  he  cannot  be  sued  in  trover 
as  a  wi'ongdoer. 

The  question  then  is,  whether  the  sheriff  is  a  wrongdoer,  if,  having  under  an 
execution  on  a  judgment  upon  a  warrant  of  attorne}'  seized  goods  after  an  act  of  bank- 
ruptcy, but  before  notice  thereof  to  the  e.'tecution  creditor,  he  sells  after  such  a  notice, 
but  before  the  fiat :  and  the  answer  to  that  question  depends  upon  the  construction 
of  the  2  &  3  Vict.  c.  29.  The  judgments  in  the  two  cases  of  JFhUmore  v.  Robertson  and 
Skey  v.  Garter  have  determined,  that  the  lOSth  section  of  the  6  Geo.  4  is  not  repealed 
by  that  statute,  but  continues  in  force  ;  and  that  the  effect  of  the  statute  of  Victoria 
is  to  substitute  its  enactments  for  the  81st  section  of  the  statute  6  Geo.  4,  as  well  as 
the  82nd.  Reading  the  two  statutes  then  together,  the  result  is,  that  all  executions, 
whether  on  judgments,  on  warrants  of  attorney  or  confessions,  or  not,  executed  by 
seizui'e  after  an  act  of  bankruptcy,  but  without  notice  to  the  execution  creditor,  are 
rendered  valid,  so  far  as  they  are  afi'ected  b\'  an  act  of  bankruptcy  committed  before 
seizure  :  the  effect  of  the  priority  of  the  act  of  bankruptcy  is  done  away  with,  though 
that  act  is  still  operative  to  support  the  commission.  "  And  the  question  in  each 
case  is,  whether  the  particular  execution  is  one  that,  but  for  a  prior  act  of  [112] 
bankruptcy,  would  have  entitled  the  execution  creditor  to  a  preference"  (11  M.  &  W. 
575  ;  per  Tindal,  C.  J.). 

If  the  fiat  intervenes  before  a  sale,  the  execution  plaintiff  is  not  entitled,  because 
he  was  still  a  creditor  of  the  bankrupt  at  the  time  of  the  fiat,  (which  must  now  be 
considered  as  identical  with  the  time  of  the  bankruptc}^  the  priority  of  the  act  of 
bankruptcy  to  the  seizure  being  done  away  with),  and  consequently  is  within  the 
proviso  of  the  108th  section,  and  is  only  to  be  relieved  rateably.  If  the  fiat  is  after 
the  sale,  the  execution  plaintifi"  is  not  a  creditor  of  the  bankrupt  at  the  time  of  the 
bankruptcy,  that  is,  the  fiat,  and  is  entitled  to  the  preference  which  his  execution 
gives  him.  Here  the  sale  occurs  before  the  fiat,  and  consequently  the  execution 
plaintiff  is  entitled  to  the  benefit  of  this  execution,  unless  the  fact,  that  there  was 
notice  of  the  act  of  bankruptcy  prior  to  the  sale,  makes  a  difference.  It  would  have 
been  very  right  for  the  legislature  to  have  enacted,  with  respect  to  executions,  that 
an  act  of  bankruptcy  should  not  operate  until  the  time  that  the  execution  creditor  had 
notice  of  it,  and  then  should  have  the  effect  of  an  act  of  bankruptcy  :  and  then,  no 
doubt,  the  act  of  bankruptcy  in  this  case  would  date  from  the  time  of  the  notice,  and 
so  would  defeat  the  execution ;  because  at  the  time  of  the  bankruptcy  the  execution 
plaintiff  would  still  have  been  a  creditor  :  but  the  legislature  have  not  done  so.  The 
enactment  of  the  statute  of  Victoria  is,  that  an  act  of  bankruptcy  prior  to  the  executing 
and  levying,  that  is,  the  seizure,  shall  have  no  effect,  provided  the  execution  plaintifi 
had  not  notice  at  the  time  of  the  seizure  :  and  this  execution  plaintiff  is  in  that  con- 
dition. To  hold  that  he  was  deprived  of  his  priority,  would  be  to  substitute  different 
words  in  the  statute. 

The  argument  before  us  on  the  part  of  the  plaintiff  rested  on  two  grounds :  first, 
that  the  term  "  executed  or  levied,"  in  the  statute  of  Victoria,  with  respect  to  warrants 
of  attorney,  meant  (as  is  suggested  at  the  close  of  [113]  the  judgment  iu  JUiitmore  v. 
Roherts&n)  an  execution  by  seizure  and  sale,  and  consequently  that  the  execution  was 
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in  this  CISC  invaliihited,  because  the  execution  plaintiff  had  notice  before  tiie  sale,  and 
therefore  before  the  "executing  or  levying;"  and  certainly,  if  this  construction  could 
be  supported,  the  argument  would  avail.  But  considering  the  grounds  on  which  the 
Court  of  error-  proceeded  in  Skcy  v.  Carter,  we  think  this  view  of  the  case  cannot  be 
supported.  The  second  and  main  ground  was,  that  the  108th  section  not  being 
repealed,  executions  on  warrants  of  attorney  were  altogether  unaffected  by  the  statute 
of  Victoria,  just  as  if  no  such  statute  had  passed,  and  that  such  an  execution  would 
be  altogether  inoperative,  if  the  sale  took  place  after  an  act  of  bankruptcy,  whenever 
committed,  and  whether  there  was  any  notice  of  it  or  not,  just  as  if  the  provi.so  of 
the  108th  section  was  contained  in  a  separate  statute,  and  alone  gave  the  law  as  to 
executions  on  warrants  of  attorney.  But  this  argument  caiuiot  be  sustained  con- 
sistently with  the  reasoning  of  both  this  Court  and  the  Court  of  error,  in  the  cases  of 
Uldlmore  v.  llohcrtson,  and  Shey  v.  Carter,  noi'  with  the  decision  of  this  Court  in  Itumxcy 
V.  Eaton  (10  M.  &  W.  22),  nor,  indeed,  with  that  of  the  Court  of  King's  Bench  in 
Godson  \.  Sanctuary  (4  B.  &  Adol.  2-'5.5) ;  in  which  case  judgments  on  mere  warrants 
of  attorney  were  held  to  be  within  the  81st  section,  and  protected,  if  the  seizure  took 
place  after  an  act  of  bankruptcy,  and  more  than  two  months  before  the  fiat ;  and  not 
held  to  be  merely  void,  because  the  sale  took  place  after  an  act  of  bankruptcy,  which, 
on  the  supposition  that  the  108th  section  remained  unqualiHed  and  regulated  all 
executions  on  warrants  of  attorney,  would  have  been  the  case. 

We  therefore  think  that  the  sheriff  was  not  a  wrong  doer  in  this  case,  and  conse- 
quently the  rule  must  be  absolute. 

Rule  absolute. 

[114]  Hall  v.  The  Comp.any  of  Proprietors  of  the  Grantham  Canal 
Navigation.  June  7,  1844. — A  canal  act  empowered  the  company  of  proprietors 
to  take,  for  tonnage  upon  all  coals,  stones,  timber,  corn,  &c.,  and  other  goods, 
wares,  and  commodities  wliatsoever,  which  should  be  navigated  or  conveyed  upon 
the  canal,  such  rates  and  duties  as  they  should  think  fit,  not  exceeding  the  sum 
of  2 id.  for  every  ton,  on  entering  into  or  passing  out  of  the  canal  at  its  junction 
with  the  fiver  Trent ;  and  also,  not  exceeding  the  sum  of  lid.  per  mile  for  every 
ton  of  coal,  stone,  timber,  corn,  &c.,  and  other  goods,  wares,  and  commodities, 
except  all  dung,  soil,  marl,  ashes,  and  other  manure,  (other  than  lime,  which 
should  pay  half  the  said  tolls),  and  except  gravel,  stone,  or  other  materials  for 
mending  the  roads,  which  should  pass  toll  free,  which  should  be  navigated  or 
conveyed  upon  the  canal.  A  subsequent  section  provided,  that  no  boat  or  vessel 
should  pass  through  any  lock  to  be  made  under  the  act,  without  the  consent  of 
the  company  of  proprietors,  unless  such  boat  or  vessel  should  pay  a  duty  or  rate 
equal  to  what  would  be  paid  by  a  vessel  loaded  with  a  burthen  of  thirty  tons, 
unless  waste  water  should  be  ruiniing  over  the  regulating  weir  of  such  lock,  or 
unless  such  vessel  should  be  returning  after  having  passed  on  the  canal  with 
a  greater  burthen  than  thirty  tons  : — Held,  that  a  boat  laden  with  a  burtlien  of 
manure,  though  greater  than  thirty  tons,  was  entitled  to  navigate  the  canal,  and 
to  pass  at  any  time  througli  the  locks  without  payment  of  any  toll  whatever. 

[S.  C.  3  Kailw.  Cas.  710  ;    13  L.  J.  Ex.  283  :  affirmed  14  M.  &  W.  880; 
3  Itailw.  Cas.  722.] 

Debt  for  money  had  and  received  by  the  defendants  to  the  use  of  the  plaintiff. 
Plea,  never  indebted.  The  cause  was  tried  at  the  Lent  assizes  for  the  county  of 
Nottingham,  1843,  when  a  verdict  was  found  for  the  plaintiff'  for  31.  12s.  6d.,  subject 
to  the  opinion  of  the  Court  upon  the  following  case  : — 

The  defendants  had  been  incorporated  by  an  act  of  Parliament  of  the  33  Ceo.  S, 
intituled,  "An  act  for  making  and  maintaining  a  Navigable  Canal  from,  or  nearly 
from,  the  Town  of  Cranthani,  in  the  County  of  Lincoln,  to  the  Hiver  Trent,  near 
Nottingham  Trent  Bridge,  and  also  a  collateral  Cut  from  the  said  intended  Canal,  at 
or  near  Crosswell  Batter,  to  the  Town  of  Bingham,  both  in  the  county  of  Nottingham." 

In  pursuance  and  under  the  authority  of  the  said  act,  and  soon  after  the  jiassing 
of  the  same,  the  said  canal,  but  not  the  collateral  cut,  in  the  said  act  mentioned,  was 
constructed. 

The  82nd  section  empowers  the  said  company  of  proprietors  "  to  take  for  their 
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own  use  and  behoof,  for  tonnage  upon  all  coals,  stones,  timber,  corn,  grain,  malt,  meal, 
flour,  and  other  goods,  wares,  merchandize,  and  other  commodities  whatsoever,  which 
shall  be  navigated,  carried  or  conveyed  upon  or  through  the  said  intended  canal  and 
[115]  collateral  cut,  such  rates  and  duties  as  the  said  company  of  proprietors  should 
think  fit,  not  exceeding  the  sum  of  2id.  for  every  ton,  on  entering  into  or  passing  out 
of  the  said  intended  canal,  at  its  junction  with  the  river  Trent ;  and  also,  not  exceeding 
the  sum  of  1  Jd.  a  mile  for  every  ton  of  coal,  stone,  timber,  corn,  grain,  malt,  meal, 
flour,  and  other  goods,  wares,  merchandize,  and  commodities,  except  all  dung,  soil, 
marl,  ashes,  and  other  manure  (other  than  lime,  which  shall  pay  half  the  said  tolls), 
and  except  gravel,  stone,  and  other  materials,  for  mending  the  public  and  private 
roads,  which  shall  pass  toll  free,  which  shall  be  navigated,  carried,  or  conveyed  upon 
or  through  the  said  intended  canal  and  collateral  cut,  and  so  in  proportion  for  any 
greater  or  less  quantity  than  a  ton." 

Sect.  83  enacts,  that  certain  proprietors  of  lands  and  their  tenants,  in  certain 
parishes  cut  or  passed  through  by  the  said  canal,  "shall,  between  the  1st  day  of 
November  and  the  1st  day  of  May,  yearly,  be  exempt  from  the  gross  tonnage  of  2-J-d. 
thereby  charged  upon  entering  into  or  passing  out  of  the  canal  at  its  junction  with 
the  river  Trent,  for  all  goods,  wares,  merchandize,  and  commodities  whatever,  which 
shall  be  for  hire  or  private  use,  and  not  for  sale,  and  navigated  only  between  the  said 
river  Trent  and  a  certain  lane  called  Hollo wgate-lane." 

By  sect.  96  it  is  enacted,  "  that  no  boat,  barge,  or  other  vessel,  shall  pass  through 
any  of  the  locks  to  be  made  by  virtue  of  this  act,  without  the  consent  of  the  said 
company  of  proprietors,  &c.,  unless  such  boat,  barge,  or  other  vessel,  shall  pay  a  duty 
or  rate  equal  to  what  would  be  paid  by  a  vessel  loaded  with  a  burthen  of  thirty  tons, 
unless  waste  water  shall  be  running  over  the  regulating  weirs  of  such  locks,  or  unless 
such  vessels  shall  be  returning,  after  having  passed  on  the  said  canal  with  a  greater 
burthen  than  thirty  tons." 

And  by  section  1 29  it  is  enacted,  "  that  it  shall  be  law-[116]-ful  for  the  owners 
and  occupiers  of  any  lands  adjoining  to  the  said  canal,  to  use  upon  the  said  canal  any 
pleasure  boat  or  boats,  or  any  other  boat  or  boats  for  the  purpose  of  husbandry,  or 
for  the  carrying  of  cattle  from  one  farm,  or  part  of  a  farm  oi'  lands,  to  any  other  farm 
or  lands  of  the  same  owner  or  occupier,  without  interruption  from  the  said  company 
of  pi-oprietors  or  their  agent,  and  without  paying  any  duty  for  the  same,  so  as  such 
boat  or  boats  shall  not  pass  through  any  lock  to  be  made  on  the  said  navigation 
without  the  consent  of  the  said  company  of  proprietoi'S,  or  be  employed  for  carrying 
any  goods,  wares,  or  merchandize  to  market  or  for  sale,  or  any  person  for  hire." 

For  some  years  past  the  defendants  have  been  in  the  habit  of  allowing  vessels  to 
enter  the  canal  without  pajnnent  of  tolls,  giving  to  the  parties  in  charge  of  them  a 
written  permit ;  the  tolls  being  demanded  and  taken  on  the  return  passage. 

On  the  24th  of  September,  1842,  the  plaintiff  caused  to  be  loaded  on  board  of 
a  boat,  hired  by  him  for  the  purpose  of  carrying  the  same  from  the  Trent  cut  and 
from  the  river  Trent,  into  and  along  the  said  canal,  to  a  place  called  Harby,  distant 
about  eighteen  miles,  thirty-eight  tons  and  upwards  of  manure  and  manure  ashes,  in 
order  to  manure  land  in  his  occupation  at  Langar,  distant  a  mile  and  a  half  from  the 
canal.  On  the  arrival  of  the  vessel  at  the  lock,  the  plaintiff's  agent  was  informed  that 
toll  would  be  demanded,  whereupon  he  protested  against  payment,  and  was  allowed  to 
pass,  receiving  at  the  same  time  a  permit  for  that  purpose.  On  the  2Sth  of  February, 
the  boat  returned  along  the  canal  empty,  and  arrived  at  the  lock  on  its  passage 
back  to  the  Trent.  The  defendants'  collector  then  refused  to  permit  the  said  boat 
to  pass  thi'ough  the  lock  without  payment  for  thirty  tons  tonnage ;  he  said  he  made 
no  charge  for  the  cargo,  but  only  for  the  boat ;  and  [117]  because  the  plaintiff  could 
not  otherwise  procure  a  passage  for  the  said  boat  through  the  lock,  the  plaintiff  paid 
to  the  defendants  the  said  sum  of  31.  12s.  6d. 

There  was  no  waste  water  running  over  the  regulating  weir  of  the  lock  at  the  time 
of  the  passing  or  repassing  of  the  boat. 

The  said  sum  of  31.  12s.  6d.  is  made  up  of  a  charge  of  2M.  per  ton  on  thirty  tons, 
for  entering  into  the  canal  at  its  junction  with  the  Trent,  and  lid.  per  ton  for  each 
mile,  for  navigating  the  canal  to  the  place  where  the  cargo  was  delivered. 

The  Court  are  to  draw  any  conclusion  of  fact  that  seems  fit  to  the  Court,  and 
either  party  is  to  be  at  liberty  to  turn  this  case  into  a  special  verdict,  by  leave  of 
the  Court. 
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If  the  Court  shall  be  of  opinion  that  the  plaintiff  was  entitled  to  recover  to  any 
amount,  then  the  verdict  is  to  stand  for  such  amount ;  but  if  the  Court  shall  he  of  a 
contrary  opinion,  then  the  verdict  is  to  be  vacated,  and  a  verdict  for  the  defendants 
or  a  nonsuit  enteied,  as  the  Court  shall  think  fit  to  order. 

Hugh  Hill,  for  the  plaintiff.  The  82nd  section  of  this  act  of  Parliament  imposes 
two  classes  of  tolls  ;  first,  a  tonnage  of  2id.  per  ton  on  the  vessels  entering  or  passing 
out  of  the  canal  at  its  junction  with  the  Trent;  and  secondly,  a  mileage  toll  of 
lid.  per  ton  per  mile  for  the  navigation  of  the  canal.  Then  there  is  an  exception 
upon  both  these  tolls  in  favour  of  vessels  laden  with  any  description  of  manure  except 
lime,  which  is  to  pay  half  tolls.  The  cargo  of  the  boat  in  question,  therefore,  was 
exempted  altogether  from  toll  by  the  clause  imposing  the  tolls.  Then  sect.  96  is  in 
the  nature  of  a  proviso,  that  no  vessel  shall  pass  through  any  of  the  locks  on  the  canal, 
unless  it  pay  a  duty  equal  to  what  would  be  paid  by  a  vessel  loaded  with  a  burthen 
of  [118]  thirty  tons,  unless  at  the  time  waste  water  be  running  over  the  regulating 
weir  of  the  lock,  or  the  vessel  be  returning  after  having  passed  on  the  canal  with  a 
greater  burthen  than  thirty  tons.  The  question  really  is,  whether  this  latter  section 
imposes  an  additional  toll,  or  is  to  be  read  merely  as  enlarging  the  tolls  already  given. 
The  rule  of  law  is,  that  such  an  act  as  this  constitutes  a  bargain  between  the 
promoters  and  the  public,  through  the  medium  of  the  legislature  ;  and  the  former  are 
bound  to  use  plain  and  unambiguous  words  whenever  they  seek  to  impose  a  burthen 
on  the  pulilio ;  if  the  words  be  ambiguous,  the  public  is  to  have  the  benefit  of  the 
doubt:  Stmirhiiihje  Canal  Vomjjani/  v.  Jl'/uvlet/  (2  B.  &  Adol.  792),  Barrett  v.  Tlw.  Stockton 
and  Darlington  llaihoay  Compani/  (2  Man.  &  Gr.  134;  2  Scott,  N.  R.  337).  It  is  not 
necessary,  however,  in  this  case,  to  call  in  aid  that  principle  of  law,  for  here  the  96th 
section  will  be  abundantly  satisfied  by  construing  it  merely  as  referring  to  the  subject- 
matters  liable  to  the  tolls  already  given  by  section  82.  [Pollock,  C.  B.  This  boat 
had  passed  with  a  greater  burthen  than  thirty  tons.  J.  Hildyard,  for  the  defendants, 
suggested  that  the  toll  was  in  truth  levied  on  the  up  passage,  when  the  boat  had  not 
passed.]  But  if  it  be  taken  as  having  been  received  for  tonnage  on  the  goods,  there  is 
nothing  in  section  96  to  impose  any  toll  on  goods,  and  these  goods  are  exempted  from 
toll  by  section  82.  [Pollock,  C.  B.  The  apparent  object  of  section  96  is  to  secure  to 
the  company  a  remuneration  for  allowing  l)oats  to  pass  through  the  locks,  upon  a 
certain  amount  of  tonnage,  unless  where  the  water  is  not  wasted.]  But  for  that 
purpose  it  only  enlarges  the  tolls  previously  given.  There  is  no  previous  section 
imposing  any  toll  upon  the  vessel  ;  section  96,  therefore,  when  it  speaks  of  "a  duty  or 
rate  equal  to  what  would  be  paid  by  a  vessel  loaded  with  a  l>urthen  of  thirty  tons," 
must  mean  such  a  duty  or  rate  as  would  [119]  be  payable  under  section  82,  on  thirty 
tons  of  such  a  cargo  as  is  thereby  liable  to  duty.  If  the  vessel  has  a  toll-paying  cargo, 
which  is  not  equal  to  thirty  tons,  it  must  pay  as  if  it  were  thirty  tons.  Otherwise 
how  is  the  toll  to  be  calculated  J  Is  the  entrance  toll  to  be  added?  or  is  the  boat  to 
pay  the  mileage  toll  on  the  whole  distance?  It  means,  therefore,  that  a  toll-paying 
cargo  of  ten  tons  shall  pay  as  a  cargo  of  thirty  tons  would,  calculated  according  to  the 
rate  of  payment  in  section  82.  [Alderson,  B.  It  must  be  so,  otherwise  what  means 
of  calculation  are  there?  8up])ose  an  empty  boat  going  in,  what  is  it  for  this  purpose 
to  be  considered  as  loaded  with?]  He  cited  also  Tha  Leeds  and  Liverpool  Canal 
Conipaui/  v.  Hustler  {\  B.  it  Cr.  424  ;  2  D.  k  R.  5.56). 

J.  Hildyard,  contr;\.  The  exception  in  sect.  82  does  not  operate  upon  the  first 
description  of  tolls  thereby  imposed, — the  entrance  toll  of  2Jd.  per  ton  on  the  gross 
tonnage, — but  only  on  the  mileage  tonnage.  The  sentence  which  gives  the  gross 
tonnage  is  complete  before  the  exception  comes  in.  And  it  may  be  observed, 
that  the  word  "  whatsoever,"  which  occurs  in  the  first  branch  of  the  clause,  is  not  to 
be  found  in  that  part  of  it  which  relates  to  the  mileage  toll.  It  may  be  said,  that 
because  lime  is  to  pay  only  "half  the  said  tolls,"  that  must  apply  to  both  descriptions 
of  tolls ;  but  the  word  is  probably  used  in  the  plural  merel}'  as  a  noun  of  multitude, 
like  the  words  "  rates  and  duties  "  in  other  parts  of  the  act.  Sect.  83  states  the  gross 
tonnage  of  2id.  as  being  charged  upon  entering  into  or  passing  o\it  of  the  canal  "  for 
all  goods,  wares,  merchandize,  and  commodities  whatsoever  :  "  if  the  plaintifi's  argument 
be  correct,  that  is  a  misrecital,  and  that  clause  has  failed  to  effect  its  purpose  of 
exempting  from  the  gross  tonnage  the  persons  mentioned  in  it.  The  defendants  are, 
therefore,  entitled  to  the  [120]  gross  tonnage  at  least,  unless  it  can  be  said  that  an 
empty  boat  has  a  right  to  demand  a  free  passage.     But,  at  all  events,  the  words  in 
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sect.  96,  "  no  boat,  barge,  or  other  vessel,"  were  intended  to  over-ride  the  previous 
general  permission  to  pass  along  the  canal.  And  the  exception  in  that  section,  of  a 
limited  class  of  empty  boats,  such  as  shall  be  returning  after  having  pa.ssed  with  a 
greater  burthen  than  thirty  tons,  shews  that  no  other  empty  boats  were  entitled  to  pass 
without  payment.  There  is  no  reason  why  empty  boats  should  be  permitted  to  pass  at 
an  inconvenient  time.  The  provision  is  by  way  of  temporary  prohibition  on  the  passing 
of  the  locks,  for  the  purpose  of  economizing  the  water  ;  except  on  the  condition  that  the 
vessel  shall  pay  a  duty  sufficient  to  cover  the  expense  of  pumping  the  water  back :  so 
that  it  is  a  prohibition  on  the  boat,  not  on  the  cargo.  In  like  manner,  the  permission 
to  certain  persons,  by  sect.  129,  to  be  exempt  from  tonnage,  is  only  in  case  those  vessels 
do  not  pass  through  any  lock  without  the  consent  of  the  company.  The  exception, 
therefore,  in  sect.  82  is  qualified  by  sect.  96 ;  and,  under  the  circumstances  therein 
mentioned,  the  cargo  does  not  privilege  the  boat.  The  privilege  exists  only  at  certain 
restricted  and  convenient  times  ;  at  other  times  the  company  have  a  right  of  stoppage, 
and  the  payment  then  becomes  a  mere  matter  of  compact  between  the  parties.  It 
is  argued  on  the  other  side,  that  the  effect  of  sect.  96  is  only  to  enlarge  the  tolls 
already  given ;  if  that  be  so,  it  follows  that  an  empty  boat  is  entitled  to  pass  without 
payment  at  all,  because  no  toll  is  already  given  in  respect  of  empty  boats.  [  Alderson,  B. 
Surely  it  means  vessels  loaded  with  a  cargo  less  than  thirty  tons,  such  as  would  pay 
toll.  Pollock,  C.  B.  It  is  very  difficult  to  say  whether  the  framer  of  the  act  meant 
to  refer  to  empty  boats  at  all :  my  present  impression  is,  that  empty  boats  have  no  right 
of  passage  at  all] 

[121]  Hugh  Hill,  in  reply.  The  word  "whatsoever,"  in  sect.  82,  applies  to  both 
classes  of  tolls ;  and  so  also  does  the  exception.  The  words  "  for  every  ton  of  coal, 
stone,"  &c.,  in  the  exception,  apply  to  both  descriptions  of  toll,  and  have  the  same 
meaning  as  the  words  "per  ton  of  coal,  stone,"  &e.  So  also,  the  words  at  the  end, 
"and  so  in  propoition  for  any  greater  or  less  quantity  than  a  ton,"  must  apply  to  both 
classes  of  tolls. 

Pollock,  C.  B.  As  there  has  been  some  doubt  entertained  in  the  course  of  the 
diseu.ssion,  I  am  extremely  glad  that  there  is  an  opportunity  of  taking  our  judgment 
to  another  tribunal ;  and  I  for  one,  whatever  opinion  I  may  have  upon  the  subject, 
shall  concur  in  giving  leave  to  do  so,  by  turning  the  case  into  a  special  verdict.  Upon 
one  part  of  the  case  I  entertain  no  doubt  whatever  ;  and  that  is,  that  the  company 
have  not  a  right  to  charge  the  mileage  in  this  case  :  that,  I  think,  is  perfectly  free  from 
doubt.  I  do  not  see  how  it  can  with  any  colour  be  argued  that  the  manure  was  liable 
to  the  mileage  duty  :  and  I  will  take  the  case  upon  the  broadest  grounds.  I  shall  put 
the  question  exactly  thus: — A  boat  with  more  than  thirty  tons  of  manure  presents 
itself,  and  demands  admission  on  the  canal,  for  the  purpose  of  navigating  and  being 
carried  on  or  through  the  canal.  Then  I  consider  the  proprietors  of  the  canal  to  have 
demanded,  first,  2id.,  the  gross  toll  for  entering  the  canal,  and  then  the  lid.  for  the 
mileage.  It  is  upon  that  computation  that  the  duty  of  31.  12s.  6d.  has  been  paid. 
I  consider  that  to  have  been  demanded  in  the  first  instance,  though  not  paid  until 
afterwards.  Now,  here  the  exception  is  of  manure — "all  dung,  soil,  marl,  ashes,  and 
other  manure,"  are  matters  to  which  the  operation  of  the  clause,  as  it  appears  to  me, 
as  far  as  the  mileage  is  concerned,  clearly  could  not  apply.  The  only  ditticulty  is,  as 
the  exception  occurs  in  that  portion  of  the  section  which  particularly  mentions  the 
[122]  mileage  duty,  whether  the  exception  applies  also  to  the  gross  toll  or  duty  on 
the  entrance  into  the  canal ;  and  upon  the  best  consideration  I  can  give  the  subject, 
it  appears  to  me,  and  certainly  has  appeared  to  me  all  along,  that  manure  is  exempted 
from  both  duties.  I  think  we  must  give  the  same  construction  to  the  clause  with 
reference  to  manure  in  general,  that  we  give  with  reference  to  lime  ;  and  if  this  were 
a  case  of  lime  and  not  of  manure, — if  the  question  arose  whether  lime  was  to  pay  the 
whole  of  the  entrance  duty  and  half  of  the  mileage  duty,  or  was  to  be  exempt  from 
one-half  of  both,  I  am  of  opinion  that  our  judgment  ought  to  be  that  lime  was 
exempt  from  one-half  of  both  duties.  The  expression  is,  "except  all  dung,  soil,  marl, 
ashes,  and  other  manure  other  than  lime,  which  shall  pay  half  the  said  tolls."  If 
this  was  not  intended  to  comprehend  both  [tolls,  I  think  there  ought  to  have  been 
some  expression  similar  to  that  which  occurs  further  on  in  the  act,  in  section  89,  where 
it  says :  "  No  more  than  one-half  of  the  rates  and  duties  last  before  mentioned  shall 
be  paid  for  lime  conveyed  upon  any  part  of  the  said  liver  Trent  last  before 
mentioned ; "  it  ought  to  have  been  pointed  out  that  lime  was  to  be  exempted  from 
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the  mileage  toll,  but  should  not  be  excepted  from  the  gross  or  entrance  toll ;  but  as 
the  expression  is  "other  than  lime,  which  shall  pa}'  half  the  said  tolls,"  I  infer  that 
lime  was  to  pay  no  more  than  half,  both  of  one  and  of  the  other.  So  I  think  it  is 
quite  eleai'  that  the  mileage  duty  upon  dung,  soil,  marl,  ashes,  and  other  manure, 
is  not  to  be  paid,  and  then  upon  lime  there  is  to  be  half  the  tolls  paid,  and  the 
materials  for  repairing  the  public  and  private  roads  are  to  pay  nothing  for  toll,  either 
in  the  one  case  or  the  other ;  and  I  observe  these  words  are  added,  "  which  shall 
pass  toll  free."  Now,  perhaps,  very  much  ought  not  to  turn  upon  criticism  so 
purely  verbal  as  this ;  but  it  is  to  be  remarked,  that  the  expression  imposing  the 
duty  in  the  tirst  instance  is,  "on  entering  into  or  passing  out  of,"  that  is,  the  gross 
[123]  toll ;  the  mileage  toll  is  for  goods  "  which  shall  be  navigated,  carried,  or  con- 
veyed upon  or  through  the  said  intended  canal;"  but  manure  and  materials  for 
mending  public  or  private  roads,  "  are  to  pass  toll  free."  I  think,  therefore,  it  cannot 
be  considered  that  manure  and  materials  for  roads  should  be  liable  to  an\'  duty  what- 
ever ;  and  when  this  cargo  presented  itself  at  the  entrance  of  the  canal,  for  the  purpose 
of  being  admitted  to  be  navigated  upon  it,  it  appears  to  me  that  the  company  had  no 
right  to  demand  anything,  but  that  they  were  bound  to  admit  it  free  under  the  9.5th 
section,  which  provides  that  "all  persons  whomsoever  shall  have  free  liberty  to  use 
with  horses,  cattle,  and  carriages,  the  private  roads  and  ways,  (except  the  towing- 
paths),  for  the  purpose  of  conveying  coal,  stone,  timber,  corn,  grain,  malt,  meal,  flour, 
and  other  goods,  wares,  merchandize,  and  commodities  whatsoever,  to  and  from  the 
said  intended  canal  and  collateral  cut,  and  to  navigate  upon  the  said  canal  and 
collateral  cut,  or  the  trenches,  sluices,  or  passages,  with  any  boats,  barges,  or  other 
vessels,  provided  they  navigate  the  same  between  the  hours  of  six  of  the  clock  in  the 
morning  and  six  in  the  evening,  or  within  such  othei'  limited  times  as  the  said  company 
of  proprietors  may  by  any  bye-law  direct  or  appoint."  It  seems  to  me  that  those  who 
were  entitled  to  enter  and  na\Hgate  without  paying  toll,  were  upon  the  s.ame  footing 
exactly  as  those  who  were  entitled  on  paying  toll,  and  paid  toll.  With  respect  to  the 
96th  section,  I  have  no  doubt  its  object  was  merely  to  prevent  vessels  passing  through 
with  cargoes  or  loading  of  less  than  thirty  tons.  If  they  choose  to  go  through  with 
less  than  thirty  tons,  then  they  must  pay  as  on  a  cargo  of  thirty  tons ;  but  either 
under  what  may  be  called  the  equity,  or  looking  at  the  fair  construction,  of  this 
clause,  I  think  a  boat  laden  with  manure,  of  less  than  thirty  tons  burthen,  had  a  right 
to  go  free,  and  that  the  proprietors  had  no  right  to  say,  "  We  will  not  let  vou  in, 
because  you  [124]  cannot  put  yourself  in  the  same  situation  which  a  boat  laden  with 
a  dillerent  cargo  might  do."  A  boat  laden  with  fifteen  tons  of  stones  might  be  let  in, 
upon  the  party  saying  he  would  pay  for  thirty  :  but  in  the  case  of  manure,  they 
cannot  place  the  partj'  in  that  situation. 

Upon  these  grounds,  I  think  the  verdict  should  be  entered  for  the  plaintiff  for  the 
entire  sum  claimed. 

Aloerson,  B.  I  am  of  the  same  opinion.  The  case,  in  substance,  appears  to  be 
this  :  A  boat  of  more  than  thirty  tons  burthen,  with  a  cargo  of  manure,  presents  itself 
at  the  canal  for  the  purpose  of  navigating  it,  and  of  passing  the  lock.  There  is  no 
permit  to  p;iss  at  certain  times,  unless  on  payment  of  the  utmost  tolls  which  a  boat 
of  that  kind  is  bound  to  pay,  either  on  entering  or  navigating  the  canal.  Having 
discharged  her  cargo,  she  is  returning  back,  and  on  her  way  back  she  is  stopped, 
and  then  the  defendants  refuse  to  permit  her  to  pass,  until  payment  of  such  sum 
as  they  arc  entitled  to  receive,  which  they  choose  to  call  the  sum  of  31.  12s.  6d., 
being  a  gross  toll  of  2id.  per  ton,  and  lid.  per  ton  per  mile.  The  party  pays  the 
whole  of  that  sum  to  free  his  vessel  from  the  embarrassment  in  which  she  is  placed 
in  the  canal ;  and  having  been  so  compelled  to  pay  it,  is  entitled  to  recover  back  such 
sum  as  he  has  been  compelled  to  overpay  by  reason  of  the  agreement  which  was 
made,  upon  originally  entering  into  the  canal.  That,  in  substance,  raises  the  question, 
whether  the  defendants  are  entitled  to  one  or  both,  or  neither,  of  the  tolls  in  question. 
That  question  turns  upon  the  construction  of  the  82nd  section  ;  and  by  that  section, 
as  it  appears  to  me,  neither  of  the  tolls  is  payable  by  the  plaintiff.  I  read  the  section 
thus: — that  the  company  are  entitled  to  charge  for  all  merchandize,  goods,  and  com- 
modities whatsoever,  that  shall  be  navigated,  carried,  or  conveyed  through  the  canal, 
two  rates  or  duties,  which  they  the  [125]  company  are  to  take,  not  exceeding  the 
sums  mentioned  in  the  act.  What  are  those  two  rates?  First,  a  sum  of  2id.  for 
every  ton ;  it  does  not  say  expressly  for  what,  but  it  must  mean  for  every  ton  of 
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goods  thereinafter  mentioned, — "  on  entering  into  or  passing  out  of  the  said  intended 
canal,  at  its  junction  with  the  river  Trent;  and  also  not  exceeding  the  sum  of  l^d.  a 
mile  for  every  ton  :  "  and  then  having  gone  through  the  statement  how  much  the 
rates  are  per  ton,  it  states  what  the  goods  are  on  which  these  tolls  respectively  are  to 
be  paid,  and  they  are  these — the  company  are  "to  ask,  demand,  take,  and  recover  to 
and  for  their  own  use  and  behalf,  for  tonnage  upon  all  coals,  stones,  timber,  corn, 
grain,  malt,  meal,  flour,  and  other  goods,  wares,  merchandize,  and  commodities  what- 
soever," not  exceeding  the  sums  I  have  mentioned  :  but  then  there  is  excepted  there- 
from, and  out  of  the  payment  of  both  the  tolls,  "  all  dung,  soil,  marl,  ashes,  and  other 
manure  ; "  and  then  there  is  a  partial  exemption  for  lime,  which  is  to  pay  half  the 
said  tolls.  It  seems  to  me  that  the  clear  words  of  the  act  of  Parliament  amount  to 
this : — the  whole  dues  are  to  be  paid  upon  all  wares,  merchandize,  and  commodities, 
excepting  dung,  soil,  marl,  ashes,  and  other  manure,  and  excepting  also,  "gravel, 
stone,  and  other  materials  for  mending  the  public  and  private  roads,  which  shall  pass 
toll  free  ;  and  also  excepting  lime,  which  has  only  a  partial  exemption,  namely,  as  to 
half.  It  seems  to  me  that  is  the  true  and  plain  construction  of  the  82nd  clause,  and 
that  the  defendants,  therefore,  were  not  entitled  to  charge  in  respect  of  manure  any- 
thing at  all.  All  persons  are  to  be  entitled  to  navigate  the  canal  on  payment  of  such 
dues  as  they  are  bound  under  the  act  to  pay,  but  boats  going  with  manure  are  entitled 
to  be  let  out,  not  paying  anything  at  all. 

GuRNEY,  B.  I  am  of  the  same  opinion.  It  is  very  clear,  [126]  as  it  appears  to 
me,  that  the  exemption  is  intended  to  apply  both  to  the  gross  toll  and  to  the  mileage 
toll.  That  is  the  plain  meaning  of  the  words,  and  the  phrase  used  is  the  strongest 
one  possible,  which  is,  that  "they  shall  pass  toll  free."  That  being  the  case,  I  think 
the  96th  section  mei'cly  intended  to  enlarge  the  tolls  mentioned  in  the  82nd  section, 
which  are  to  be  demandable  to  the  extent  of  thirty  tons  at  the  least,  upon  a  vessel 
carrying  a  toll-paying  cargo  of  less  than  thirty  tons. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  section  which  imposes  the  toll  is 
the  82nd ;  and  by  that  section  two  tolls  are  imposed,  one  a  gross  toll,  payable  once 
for  all,  the  other  a  mileage  toll.  After  enumerating  what  shall  pay  the  mileage  toll, 
all  vessels  carrying  dung  or  manure  are  excepted  therefrom.  That  there  is  no  doubt 
upon  ;  the  onlj'  question  is,  whether  or  not  those  vessels  are  also  excepted  from  the 
gross  toll.  Now  the  most  that  can  be  said  in  favour  of  the  parties  claiming  the  gross 
toll  is  this,  that  there  is  to  a  certain  degi'ee  ambiguity  and  doubt ;  reading  certain 
words  under  a  vinculum,  there  is  no  difficulty  ;  reading  them  without  that,  there  is. 
I  think,  for  the  reasons  stated  by  Mr.  Hill,  that  the  company  cannot,  under  such 
circumstances,  interpret  the  clause  favourably  for  themselves  ;  and  if  we  are  driven 
to  speculate  about  it,  my  opinion  is,  that  the  legislature  distinctly  meant  to  exempt 
such  vessels  from  both  tolls  :  and  for  this  reason,  that  the  clear  object  of  the  exception 
was  to  encourage  the  improvement  of  the  land,  by  giving  facilities  for  the  carriage  of 
manure.  If  that  be  so,  I  cannot  conceive  why  they  should  give  those  facilities  to 
persons  living  some  way  up  the  canal  alone,  and  not  to  persons  living  at  the  entrance ; 
and  no  exemption  would  be  given  to  the  latter,  if  the  gross  toll  were  paid  for  manure 
that  was  carried  to  the  land  immediately  adjoining  the  entrance.  If  the  exemption 
was  only  to  be  [127]  from  the  mileage  toll,  it  would  not  operate  equally  ;  for  it  is 
clear  that  the  places  immediately  adjoining  the  banks  of  the  canal  would  not  have 
to  pay  any  toll  at  all,  whereas  those  farther  off  would  have  to  pay  the  toll  upon 
the  entrance.  It  is  absurd  to  suppose  that  a  less  proportion  of  exemption  was 
intended  to  be  given  to  the  lands  lying  at  a  greater  distance,  beyond  the  entrance 
of  the  canal,  than  to  those  which  lay  near  its  banks.  But  this  is  speculating  upon 
the  meaning  of  the  legislature,  which  we  are  not  bound  to  do ;  it  is  quite  sufficient  to 
say,  that  the  toll  is  not  imposed  in  clear  terms,  and  therefore  that  the  Court  cannot 
give  effect  to  the  words  in  favour  of  the  defendants,  and  against  the  public.  With 
regard  to  the  96th  section,  I  concur  with  what  my  brother  Gurney  has  thrown  out; 
it  only  means  this —although  you  are  bound  to  pay  the  rate  of  duty  according  to 
your  tonnage,  the  proprietors  shall  not  be  compelled  to  open  theii'  lock  and  pass  you 
through,  unless  you  have  a  load  of  thirty  tons,  or  a  payment  be  made  equivalent  in 
value  to  that.     That  is  all,  as  it  appears  to  me,  that  is  intended  by  that  .section. 

Judgment  for  the  plaintiff. 
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[128]  "Williams  i:  Jakman.  May  28,  1844. — A  ple;i,  "to  the  second  an.l  third 
counts  of  the  declaratiou "  in  assumpsit,  "  except  as  to  the  parcel  of  the  said 
monies  in  the  second  count  mentioned,  that  the  defendant  never  did  promise, 
except  as  aforesaid,  in  manner  and  form  as  in  the  said  second  and  third  counts 
alleged," — Held  bad  on  special  demurrer. — Where  the  defendant  demurs  to  one 
count  of  a  declaration,  and  the  plaintiff  demurs  to  a  plea  to  the  other  counts,  the 
plaintiff,  on  the  argument  of  the  demurrers,  is  entitled  to  begin. 

[S.  C.  2  D.  &  L.  212 ;  14  L.  J.  Ex.  1.56 ;  8  Jur.  477.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before  and  at  the  time 
of  the  making  of  the  promise  of  the  defendant  as  thereinafter  mentioned,  to  wit,  on 
the  13th  November,  1843,  an  action  on  promises  had  been  brought,  and  was  then 
pending  in  the  court  of  our  Lady  the  Queen  before  the  Queen  herself,  at  Westminster, 
wherein  one  Charles  Streeter  was  plaintiff,  and  the  now  plaintiff  was  defendant,  and 
which  said  action  was  brought  by  the  said  Charles  Streeter,  for  the  recovery  of  a 
certain  sum  amounting,  to  wit,  to  491.  12s.  6d.,  alleged  by  the  said  Charles  Streeter 
to  be  due  and  owing  to  him  from  the  defendant  upon  and  by  -inrtue  of  a  bill  of 
exchange,  dated  the  2nd  day  of  June,  1843,  drawn  by  the  defendant  upon  one  Edward 
W.  Williams,  for  the  payment  by  the  said  Edward  W.  "Williams  to  the  defendant's 
order  of  491.  12s.  6d.,  three  mouths  after  the  date  thereof,  and  then  elapsed,  and 
which  said  bill  had  been  before  then  indorsed  by  the  defendant  to  the  plaintiff,  and 
by  the  plaintiff  to  the  said  C.  Streeter,  and  which  he  the  defendant  had  before  then 
promised  the  said  C.  Streeter  to  pay  him,  and  for  the  recovery  of  damages  by  the 
said  C.  Streeter  sustained  by  the  non-payment  thereof ;  and  thereupon  heretofore,  to 
wit,  on  the  day  and  year  afoiesaid,  in  consideration  that  the  now  plaintiff,  at  the  now 
defendant's  request,  would  pay  and  deliver  to  the  defendant  £29,  the  defendant  then 
promised  the  plaintiff,  that  he  the  defendant  would  settle  with  the  said  C.  Streeter, 
or  his  attorney,  the  said  action,  and  that  if  any  execution  should  be  issued,  or  any 
further  costs  incurred  in  the  said  action,  then  that  the  defendant  would  bear  the 
plaintift"  harmless  therefrom  :  and  the  plaintiff  averred,  that  he,  confiding  in  the 
said  promise  of  the  defendant,  did  thereupon,  to  wit,  on  the  day  and  year  aforesaid, 
pay  and  deliver  to  the  defendant  the  said  sum  of  [129]  £29,  and  the  defendant  then 
had  and  received  the  same  ;  and  although  a  reasonable  time  for  the  defendant  to  settle 
with  the  said  C.  Streeter,  or  his  attorney,  the  said  action,  had  elapsed  before  the  com- 
mencement of  this  suit,  yet  the  defendant  did  not  nor  would,  within  that  time,  settle 
the  same  with  the  said  C.  Streeter  or  his  attorney,  but  wholly  neglected  and  refused 
so  to  do  ;  and  the  plaintiff  further  said,  that,  by  reason  thereof  he  the  said  C.  Streeter 
afterwards,  to  wit,  on  the  29th  day  of  January,  1844,  recovered  a  judgment  of  the 
said  Court  in  the  said  action,  whereby  it  was  considered  that  the  said  C.  Streeter 
should  recover,  and  he  did  thereby  recover  against  the  now  plaintiff  221.  3s.  adjudged 
to  the  said  C.  Streeter  in  and  by  the  said  Court,  for  his  damages  by  him  sustained, 
as  well  on  occasion  of  the  not  performing  certain  promises  then  lately  made  bj'  the 
now  plaintiff  unto  the  said  C.  Streeter,  including  the  defendant's  said  promise  to  the 
plaintiff  to  pay  the  said  bill,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  now  plaintiff  was  convicted  ;  and  the  plaintiff  further 
said,  that  the  said  C.  Streeter,  for  having  execution  of  the  said  judgment,  afterwards, 
to  wit,  on  &c.  sued  and  prosecuted  out  of  the  said  Court  at  Westminster  aforesaid, 
a  certain  writ  of  our  said  lady  the  Queen,  tcst;itum  fieri  facias  upon  the  said  judgment 
against  the  now  plaintiff  [setting  it  out],  which  said  writ,  so  indorsed  as  aforesaid, 
afterwards,  and  while  it  was  in  full  force,  to  wit,  on  &c.,  was  delivered  to  one  M.  B., 
who  then  and  from  thenceforth  until  and  at  the  time  of  the  execution  of  the  said  writ 
as  hereinafter  mentioned  was  sheriff  of  Sussex  aforesaid,  to  be  executed  in  due  form 
of  law ;  by  virtue  of  which  said  writ  the  said  sheriff  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  and  within  the  bailiwick  of  such  sheriff,  seized 
and  took  in  execution  divers  goods  and  chattels  of  the  plaintiff  of  great  value,  to  wit, 
of  the  value  of  the  monies  so  indorsed  and  diiected  to  be  levied  as  aforesaid,  [130] 
and  kept  and  detained  the  same  from  the  plaintifl  under  and  by  virtue  of  the  said 
writ  for  a  long  time,  to  wit,  until  and  upon  the  30th  day  of  January,  1844,  when  the 
defendant,  in  order  to  regain  possession  of  the  said  goods,  and  satisfy  the  judgment 
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and  execution,  was  forced  and  obliged  to  pay  and  did  pay  to  the  said  sheriff  a  large 
sum,  to  wit,  "261.  ISs.  (Jd.,  for  the  said  monies  so  indorsed  to  be  levied  as  aforesaid, 
together  with  the  said  sheriff's  poundage,  officers'  fees,  and  other  incidental  expenses 
of  the  said  execution  of  the  said  writ;  and  the  defendant,  not  regarding  his  said 
promise,  hath  not,  although  he  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
had  notice  of  the  premises,  in  any  way  borne  the  plaintiff  harmless  fiom  the  said 
execution  or  costs,  or  any  part  thereof,  and  the  plaintiff  hath  been  and  is,  by  means 
of  the  premises,  otherwise  much  damnified.  There  were  also  counts  for  money  had 
and  received,  and  on  an  account  stated. 

The  defendant  demurred  specially  to  the  first  count,  stating  for  causes,  that  it 
does  not  appear  by  the  said  first  count,  whether  the  defendant  in  the  former  suit 
therein  mentioned,  was  or  was  not  the  defendant  in  the  present  suit ;  and  for  that, 
it  does  not  appear  with  sufficient  certainty,  whether  the  plaintiff  in  the  present  suit 
was  or  was  not  plaintiff'  in  the  said  former  suit ;  and  for  that  it  does  not  appear  with 
sufficient  certainty,  whether  the  plaintiff"  in  the  present  suit  was  the  indorsee  or  the 
indorser,  or  either  of  them,  of  the  said  bill  of  exchange  in  the  said  first  count  men- 
tioned, and  whether  the  defendant  was  or  was  not  the  drawer,  indorser,  or  indorsee 
of  the  said  bill,  or  either  or  any  of  them  ;  and  for  that  it  does  not  appear  with  sufficient 
certainty  that  the  defendant  in  the  present  suit  promised,  in  consideration  of  £29,  to 
settle  a  former  action  brought  against  the  now  plaintiff,  but  it  appeal's  rather  that  he 
promised,  in  consideration  of  such  £29,  to  settle  an  action  brought  against  himself, 
the  now  defendant ;  and  for  that  it  is  alleged  in  the  said  first  count,  that  the  defen- 
dant, in  order  [131]  to  regain  possession  of  the  said  goods,  and  to  satisfy  the  said 
judgment  and  execution,  was  forced  and  obliged  to  pay,  and  did  pay  to  the  sheriff 
the  sum  of  261.  ISs.  6d.,  &c.,  and  yet  the  plaintiff  alleges  that  he  has  been  damnified 
by  the  execution,  although  he  first  states  that  the  defendant,  and  not  the  plaintiff, 
satisfied  and  paid  it ;  and  for  that  the  said  first  count  is  in  other  respects  uncertain, 
repugnant,  &c. 

And  as  to  the  second  and  third  counts  of  the  declaration,  except  as  to  the  parcel 
of  the  monies  in  the  said  second  count  mentioned,  the  defendant  pleaded,  that  he 
never  did  promise,  except  as  aforesaid,  in  manner  and  form  as  in  the  said  second  and 
third  counts  alleged. 

The  plaintiff  joined  in  the  defendant's  demurrer ;  and  demurred  specially  to  the 
plea,  stating  for  causes,  that  it  does  not  appear  therein  with  sufficient  certainty  what 
is  the  amount  of  the  parcel  of  the  monies  in  the  second  count  mentioned  excepted  in 
the  said  plea ;  and  for  that  it  is  not  stated  with  sufficient  certainty  to  what  part  of 
the  causes  of  action  in  the  declaration  mentioned  the  said  plea  is  pleaded  ;  and  for 
that  the  defendant  has  improperly  pleaded  that  he  never  did  promise  except  as  therein 
mentioned,  whereas  he  ought  to  have  said  that  he  did  not  promise  except  as  therein 
mentioned,  in  manner  and  form  as  alleged  ;  and  for  that  the  said  plea,  in  pleading 
that  the  defendant  never  did  promise  except  as  therein  mentioned,  is  bad  and 
insufficient,  as  applying  to  infinity  of  time,  and  otherwise  as  departing  from  the 
well-known  and  established  form  of  plea  of  non  assumpsit.     Joinder  in  demurrer. 

A  question  arose,  on  the  argument  (May  27),  which  party  was  entitled  to  be  first 
heard,  there  being  cross-demurrers.  Parkinson  v.  Whitehead  (2  Scott,  N.  R.  620; 
2  Man.  &  Gr.  329)  was  cited.  The  Court  determined  that  the  plaintiff's  counsel  was 
entitled  to  begin. 

[132]  Willes,  for  the  plaintiff.  There  is,  no  doubt,  a  verbal  error  in  several  parts 
of  the  first  count  of  this  declaration,  in  the  use  of  the  word  "defendant"  instead  of 
"plaintiS'."  But,  striking  out  all  that  is  objected  to  by  this  demurrer,  a  good  cause 
of  action  remains.  It  is  all  surplusage,  and  utile  per  inutile  non  vitiatur.  The  first 
objection  taken  by  the  demurrer,  that  it  does  not  appear  by  the  count  whether  the 
defendant  in  the  former  suit  was  or  was  not  the  defendant  in  the  jM'esent,  is  answered 
by  the  first  allegation  of  the  count,  that  in  the  former  action  Streeter  was  plaintiff 
and  the  now  plaintitt'  was  defendant.  The  same  answer  applies  to  the  second  objec- 
tion, that  it  cloes  not  appear  whether  the  plaintiff  in  this  suit  was  or  was  not  plaintiff 
in  the  former  suit.  As  to  the  third  and  fourth  objections,  that  it  does  not  appear 
whether  the  plaintift'  in  this  suit  was  the  indorsee  or  indorser  of  the  bill,  or  whether 
the  defendant  was  or  was  not  the  drawer,  indorsee,  or  indorser,  the  answer  is,  that 
it  is  wholly  immaterial  to  the  maintenance  of  this  action  whether  they  were  such  or 
not.     The  fifth  objection  is  in  effect  the  same  as  the  first  and  second.     As  to  the 
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sixth,  "that  it  is  not  alleged  in  the  count  that  the  defendant,  in  order  to  obtain 
possession  of  the  goods  and  satisfy  the  execution,  was  forced  to  pay  to  the  sherift'  the 
261.  18s.  6d.,  &c.,  and  yet  the  plaintiti'  alleges  that  he  has  been  damnified,  although 
he  first  states  that  the  defendant,  and  not  the  plaintiff,  satisfied  and  paid  it," — that 
is  also  immaterial ;  there  is  a  sufficient  breach  by  shewing  that  the  plaintiflTs  goods 
were  seized  by  the  defendant's  default. 

Then  the  plea  is  bad  in  form.  It  ought  to  have  shewn  to  what  sum,  and  specifically 
to  what  counts,  it  was  pleaded  :  Com.  Dig.  Pleader  (B.  -5),  (E.  27),  (F.  4).  The  parcel 
mentioned  in  the  plea  may  be  a  penny  or  £10.  Again,  it  is  bad  as  departing  from 
the  known  and  established  form  of  the  plea  of  non  assumpsit,  in  stilting  that  the 
defendant  "never  did  promise,"  instead  of  that  he  "did  not  promise."  [Alderson,  B. 
Does  not  the  one  include  the  other  ?]  A  plea  [133]  that  the  defendant  "  never  did 
owe "  the  debt  demanded,  has  been  held  bad,  on  the  ground  that  the  usual  forms 
ought  to  be  adhered  to,  and  the  Court  be  spared  the  trouble  of  grammatical  disquisi- 
tions on  equivalents.  If  the  defendant  meant  not  to  answer  the  second  count,  he 
ought  to  have  pleaded  simply  to  the  third  count ;  but  the  plea  first  professes  to  answer 
both  the  counts,  and  then  excepts  the  parcel  mentioned  in  the  second  count,  which  is 
uncertain.  [Pollock,  C.  B.  It  is  very  uncertain  whether  it  is  any  plea  to  the  second 
count  at  all.  Alderson,  B.  It  is  not  clear  that  it  is  not  a  plea  to  some  part  of  the 
second  count ;  the  part  excepted  is  ambiguous.] 

Best,  for  the  defendant.  If  it  appears  by  necessary  inference  to  what  the  plea  is 
pleaded,  that  is  sufficient.  Here  it  sufficiently  appears  that  the  second  count  is  not 
answered  by  the  plea ;  the  plaintifl",  therefore,  ought  not  to  have  demurred,  but  to 
have  signed  judgment  for  want  of  a  plea  to  that  count.  [Pollock,  C.  B.  The  plea 
leaves  it  uncertain  whether  the  defendant  intended  to  say  anything  or  nothing  to  the 
second  count ;  he  professes  in  the  outset  to  say  something  to  both.  The  plea  is  in 
substance  this  :  —I  propose  to  answer  the  second  and  third  counts  of  the  declaration, 
and  as  to  one  of  them  I  say  nothing ;  as  to  the  other  I  never  promised.  Alderson,  B. 
Then  it  is  verj'  ambiguous  whether  the  parcel  mentioned  in  the  plea — not  saying  what 
money — is  the  whole  of  the  money  mentioned  in  the  second  count.  Pollock,  C.  B. 
The  object  of  having  certain  recognised  forms  of  pleading  is  to  prevent  the  time  of 
the  Court  from  being  occupied  with  vain  and  useless  speculations  as  to  the  meaning  of 
ambiguous  terms.] 

Secondly,  the  declaration  is  bad.  It  is  said  that  that  part  of  it  in  which  the 
"  defendant "  occurs  instead  of  "plaintiff"  is  surplusage,  and  may  be  rejected.  But 
that  which  is  surplusage  may  vitiate  the  rest,  if  it  be  so  mixed  [134]  up  with  it  as  to 
render  it  insensible.  [Alderson,  B.  The  whole  count  is  in  such  a  slate  of  confusion 
from  the  two  defendants,  that  it  certainly  is  difficult  to  make  anything  of  it.]  It 
appears  as  if  the  amount  of  the  execution  had  been  paid  by  the  defendant — that  is, 
according  to  the  natural  construction,  the  defendant  in  the  present  suit ;  and,  to 
remedy  that,  it  is  proposed  to  strike  out  a  third  part  of  the  count.  The  plaintitt"  has 
no  right  to  introduce  irrelevant  matter  so  as  to  create  ambiguity.  In  A'cril  v.  Soper 
(1  Salk.  213),  where,  in  covenant  against  an  apprentice,  the  plaintiff  as.signed  for  breach, 
that  the  apprentice,  before  the  time  of  his  apprenticeship  expired,  and  durante  tempore 
quo  servivit,  departed  from  his  master's  service,  the  defendant  had  judgment  on 
demurrer,  the  declaration  being  held  repugnant. 

Willes,  in  reply.  This  declaration  discloses  a  good  cause  of  action,  after  all  the 
erroneous  part  has  been  struck  out.  There  is  a  distinct  allegation  that  the  defendant 
did  not  settle  the  action,  and  that  Streeter  obtained  judgment  and  issued  execution, 
under  which  the  plaintifl's  goods  were  seized.  Then  the  allegation,  that  the  defendant 
paid  the  amount  of  the  execution  is  after  they  were  seized,  that  is,  after  breach,  which 
is  too  late.  And  the  demurrer  is  to  the  whole  count ;  the  defendant  does  not  conii)lain 
of  each  breach  that  it  is  uncertain.  The  demurrer  assumes  that  the  plaintiff  could  not 
sue  upon  this  promise  without  having  paid  the  money  to  redeem  the  goods,  which  is 
not  so.  In  Buxton  v.  Xancolas  (11  Moore,  552),  in  a  count  by  executors  for  money 
paid  to  the  use  of  the  defendant  by  their  testator  B.  B.,  it  was  alleged,  that  the  defen- 
dant being  indebted,  "  he  the  said  B.  B.  promised  to  pay  the  said  B.  B.  ;"  and  it  was 
held  that  the  words  "the  said  B.  B."  [135]  before  "promised"  might  be  considered 
;is  surplusage,  and  the  count  was  sufficient. 

Pollock,  C.  B.  We  will  look  over  the  pleatlings,  and  see  whether  a  sufficient 
cause  of  action  can  be  made  out  of  the  declaration.     With  respect  to  the  plea,  that  is 
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certaiuly  bad  in  form  :  the  defendant  may,  however,  have  leave  to  amend  it  on  payment 
of  costs. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  nov?  said,  that  the  Court,  after  examining  the  declaration  more 
carefully,  had  come  to  the  conclusion  that  it  disclosed  a  sufficient  cause  of  action,  after 
striking  out  all  the  allegations  in  which  the  verbal  errors  occurred.  It  stated  a 
promise  by  the  now  defendant,  in  consideration  of  a  sum  of  money  paid  to  him  by 
the  now  plaintiff,  to  settle  a  former  action  brought  against  the  latter,  and  a  breach  of 
that  promise  by  the  defendant,  the  consequence  of  which  was  that  judgment  was 
signed  and  execution  issued  in  the  former  action  against  the  now  plaintiff,  under 
which  his  goods  were  seized  and  kept  possession  of  by  the  sheriff.  That  was  sufficient 
to  sustain  the  present  action,  and  the  judgment  on  the  demurrer  to  the  first  count  of 
the  declaration  must  therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff". 


[136]  Cahoon  v.  Bueford.  May  23,  1844. — In  an  action  of  assumpsit,  the  first 
count  was  to  recover  damages  for  the  breach  of  the  warranty  of  a  horse ;  the 
second  count  was  in  indebitatus  assumpsit  for  money  had  and  received  ;  and  the 
particulars  of  demand  stated  that  the  second  count  was  to  recover  back  the  price 
of  the  horse : — Held  that  both  counts  were  allowable,  as  they  were  not  for  the 
same  cause  of  action. 

[S.  C.  2  D.  &  L.  234 ;  13  L.  J.  Ex.  265 ;  8  Jur.  499.     Referred  to,  Humphries  v. 
Humphries,  [1910]  2  K.  B  533.] 

Declaration  in  assumpsit,  containing  two  counts.  The  first  was  on  a  warranty  of 
a  horse  to  be  sound,  in  the  usual  form  ;  the  breach  being  as  follows  :  "  nevertheless 
the  defendant  did  not  perform  or  regard  bis  said  promise,  but  thei'cby  deceived  and 
defrauded  the  plaintiff  in  this,  to  wit,  that  the  said  horse,  at  the  time  of  the  making 
of  the  said  piomise  of  the  said  defendant,  was  not  sound,  but,  on  the  contrary  thereof, 
was  then  unsound,  whereby  the  said  horse  then  became  and  was  of  no  use  or  value  to 
the  plaintiff',  and  he  the  plaintiff'  hath  been  put  to  great  charges  and  expense  of  his 
monies  iu  and  about  the  feeding,  keeping,  and  taking  care  of  the  said  horse,  and 
retuining  the  same  to  the  defendant,"  &c.  The  second  count  was  the  common 
indebitatus  count  for  money  had  and  received  to  the  plaintiff's  use.  The  particulars 
delivered  stated  that  the  plaintiff  sought  to  recover  back  the  price  of  the  horse  upon 
the  second  count. 

The  defendant  having  applied  to  Gurney,  B.,  at  chambers,  to  strike  out  the  second 
count,  he  was  referred  by  his  Lordship  to  the  full  Court. 

Miller  now  applied  accordingly.  It  is  plain  from  the  statement  in  the  particulars 
of  demand,  that  the  plaintiff'  is  proceeding  under  the  second  count  to  recover  a  demand 
which  he  may  recover  equally  well  under  the  first  count  of  this  declaration.  Both 
counts  are  substantially  for  the  same  cause  of  action,  and  arc  therefore  in  violation  of 
the  rule  as  to  pleading  of  Hilary  Term,  4  Will.  4,  s.  5,  which  provides,  that  "several 
counts  shall  not  be  allowed,  unless  a  distinct  subject-matter  of  complaint  is  intended 
to  be  established  in  respect  of  each." 

[137]  Jervis,  who  appeared  to  shew  cause  in  the  first  instance,  was  stopped  by 
the  Court. 

Aldeeson,  B.  The  only  question  is,  does  it  appear,  on  the  face  of  the  second 
count,  that  it  is  for  the  same  cause  of  action  as  the  first  1  It  seems  to  me  plain,  that 
it  is  not  for  the  same  cause  of  action,  and  therefore  we  ought  not  to  grant  this  rule. 
The  first  count  is  for  the  recovery  of  damages  for  the  breach  of  a  warranty  of  a  horse ; 
but  the  second  is  to  recover  money  paid  to  the  defendant,  on  the  ground  that  it  was 
advanced  on  a  consideration  which  has  failed.  The  last  count  is  for  the  price  of  the 
horse  ;  whereas  the  preceding  count  is  for  unascertained  damages,  the  true  measure 
of  which  may,  in  some  degree,  be  the  price  of  the  horse.  The  plaintifi"s  particulars 
do  not  affect  the  question  ;  if  he  has  precluded  himself  thereby  from  giving  any 
evidence,  the  defendant  may  avail  himself  of  that  at  the  trial. 

GrUKNEY,  B.,  and  Kolfe,  B.,  concurred. 

Eule  refused. 
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Carter  o.  James.  June  3,  1844. — To  ;iii  actiou  of  debt  on  :ui  induntnie  whereby 
the  defendant  covenanted  to  pay  the  plaintiff  £600,  with  interest,  on  a  certain 
day,  the  defendant  pleaded  by  way  of  estoppel,  that  the  plaintiff  had  impleaded, 
him  in  a  former  action  of  debt  on  bond,  conditioned  in  the  penal  sum  of  £1200, 
for  payment  of  £600  and  interest,  being  the  same  principal  sum  and  interest 
as  were  secured  to  the  plaintiff  by  an  indenture  of  even  date  with  the  bond  :  in 
which  action  the  defendant  pleaded  a  usurious  agreement  made  between  the 
plaintiff  and  himself,  and  averred  that  the  bond  was  given  in  pursuance  of  the 
said  agreement;  the  plaintiff  traversed  the  latter  allegation,  and  thereupon  issue 
was  joined,  and  found  for  the  defendant.  The  plea  in  the  present  action  then 
alleged  the  identity  of  the  indenture  in  this  and  in  the  former  action  mentioned, 
and  of  the  £600  and  interest  in  this  and  in  the  former  action  mentioned  :  Held, 
no  estoppel ;  inasmuch  as  the  existence  of  a  usurious  agreement  was  not  directly 
in  issue  in  the  former  action,  but  only  the  question  whether  the  l)ond  was  given 
in  pursuance  of  the  agreement  alleged  in  the  plea :  and  that  the  admission  of  the 
usurious  agreement  on  the  record  in  that  action  was  not  sufficient  to  estop  the 
plaintiff  from  contesting  it  in  this  action. 

[S.  C.  2  D.  &  L.  236  ;  13  L.  J.  Ex.  373  ;  8  Jur.  912.  Referred  to,  HvH  v.  Morcll,  1849, 
3  Ex.  241.     Discussed,  Irish  Land  Commission  v.  lii/an,  [1900]  2  Ir.  R.  563.] 

Deed  on  an  indenture,  dated  the  1st  of  August  1837,  whereby  the  defendant 
covenanted  with  the  plaintiff  to  [138]  pay  him  the  sum  of  £G00,  with  interest  at  £5 
per  cent,  per  ainium  from  the  day  of  the  date  of  the  said  indenture,  in  manner  following, 
viz.  the  sum  of  £15,  being  one  half-yeai's  interest  of  the  said  sum  of  £600,  after  the 
rate  aforesaid,  on  the  1st  February  then  next  ensuing ;  and  the  sum  of  £615,  being 
the  whole  principal  money  and  another  half-year's  interest  thereof  after  the  rate 
aforesaid,  on  the  1st  August,  1838.  Breach,  non-payment  of  the  said  principal  sum 
of  £600,  or  the  interest  thereof. 

Plea,  that  the  plaintiff  ought  not  to  be  admitted  or  received  to  declare  against  the 
defendant,  or  to  implead  him  in  respect  of  the  said  cause  of  action  in  the  declaration 
mentioned,  because  he  says,  that  before  the  commencement  of  this  suit,  to  wit,  on  &c., 
the  plaintiff  issued  a  writ  of  summons  out  of  the  court  of  our  Lady  the  Queen,  before 
the  Queen  herself,  in  an  action  of  debt  at  the  suit  of  the  said  plaintiff  against  the 
defendant,  and  impleaded  the  defendant  thereon  ;  and  the  defendant  afterwards, 
to  wit,  on  &c.,  appeared  to  the  said  action  in  the  said  court ;  and  the  plaintiff  after- 
wards, to  wit,  on  &c.,  by  J.  B.,  his  attorney,  declared  in  the  said  action  against  the 
defeiulant.  [The  plea  then  set  out  the  declaration,  which  was  upon  a  bond,  dated 
1st  August,  1837,  in  the  penal  sum  of  £1200,  conditioned  for  payment  by  the 
defendant  to  the  plaintiff'  of  the  sum  of  £600,  with  interest  for  the  same  after  the 
rate  of  £5  per  cent,  per  annum  from  the  day  of  the  date  of  the  bond,  in  manner 
following,  viz.,  the  sum  of  £15,  being  one  half-year's  interest  of  the  said  sum  of  £600 
after  the  rate  aforesaid,  on  the  1st  day  of  February  next  ensuing,  and  the  sum  of 
£615,  being  the  whole  of  the  said  sum  of  £600;  and  another  half-year's  interest 
thereof  after  the  rate  aforesaid,  on  the  1st  August  1838,  "being  the  same  principal 
sum  and  interest  as  was  secured,  or  expressed  and  intended  to  be  secured,  to  the 
plaintiff,  his  executors,  &c.,  in  and  by  a  certain  indenture  of  mortgage,  bearing  even 
date  with  the  said  writing  obligatory,  and  made  or  [139]  expressed  to  be  made 
between  the  defendant  of  the  one  part,  and  the  plaintiff'  of  the  other  part :  " — assigning 
a  breach  in  non-payment  of  the  £630.]  And  thereupon  afterwards,  to  wit,  on  &c., 
the  defendant,  by  J.  C,  his  attorney,  came  into  the  said  court,  and  defended  the  said 
action,  and  therein  pleaded  to  the  said  declaration  [setting  out  pleas  of  non  est  factum, 
and  fraud  and  covin] ;  and  for  a  further  pica  in  that  belialf,  the  defendant  .said,  that 
before  the  making  of  the  said  writing  obligatory  in  the  .said  declaration  mentioned, 
and  before  the  29th  day  of  July  18;31),  to  wit,  on  the  29th  day  of  December  1835, 
a  certain  sum  of  money,  to  wit  the  sum  of  1241.  15s.  6d.,  was  due  and  owing  from 
the  defendant  to  the  plaintill',  and  that  the  defendant  being  so  indebted  to  the  plaintiff, 
it  was  thereupon,  before  the  said  29th  day  of  July,  1839,  to  wit,  on  the  day  and 
year  last  afoiesaid,  corruptly  and  against  the  form  of  the  statute  agreed  by  and 
between  the  plaintiff"  and  the  defendant,  that  the  plaintiff  should  forbear  and  give 


58  CARTER   V.JAMES  13M.  &W.140. 

day  of  payment  of  the  said  sum  of  1241.  15s.  6d.,  from  the  day  and  year  last  aforesaid, 
until  and  upon  a  certain  day,  to  wit,  the  1st  day  of  June,  1837 ;  and  that  the 
defendant,  for  the  forbearing  and  giving  day  of  payment  of  the  said  sum,  should  pay 
to  the  plaintiff  more  than  lawful  interest  after  the  rate  of  £-5  per  cent,  per  annum 
for  the  same,  that  is  to  say,  the  sum  of  101.  10s.  l^d.  ;  and  the  defendant  further  said, 
that  in  pursuance  of  the  said  corrupt  and  unlawful  agreement,  the  plaintiff  did  forbear 
and  give  day  of  payment  of  the  said  sum  of  1241.  15s.  6d.,  from  the  29th  day  of 
December  1835  until  and  upon  the  said  1st  day  of  June  1837;  and  the  defendant 
further  said,  that  the  said  sum  of  1241.  15s.  6d.,  and  the  said  sum  of  101.  10s.  l|d., 
being  wholly  due  and  unpaid,  it  was  afterwards,  to  wit,  on  the  said  1st  day  of  August, 
1837,  corruptly  and  against  the  form  of  the  statute  further  agreed  by  and  between 
the  plaintiff  and  the  defendant,  that  the  defendant,  for  securing  the  payment  of  the 
same  (amongst  other  debts)  to  the  [140]  plaintiff,  should  make  and  seal,  and  as  his 
act  and  deed  deliver  to  the  plaintiff',  the  said  writing  obligatory  in  the  said  declara- 
tion mentioned,  and  that  the  defendant  did,  to  wit,  on  &c.,  in  pursuance  of  the  said 
last-mentioned  agreement  make  and  seal,  and  as  his  act  and  deed  deliver  to  the 
plaintiff,  the  said  writing  obligatory,  and  the  plaintiff  then  accepted  and  received  the 
same  of  and  from  the  defendant,  for  securing  to  the  plaintiff  the  payment  of  (amongst 
other  monies)  the  said  sum  of  1241.  15s.  6d.,  and  101.  10s.  l:|d.,  such  illegal  interest 
as  aforesaid,  contrary  to  the  form  of  the  statute,  &c. ;  and  the  defendant  further 
averred,  that  the  said  sum  of  101.  10s.  l|d.,  so  agreed  to  be  given  and  paid  to  the 
plaintiff  for  the  purpose  aforesaid,  .exceeded  the  rate  of  £b  for  the  forbearing  of  £100 
for  one  yeai',  contrary  to  the  form  of  the  statute  &c.  :  by  means  whereof,  and  by  force 
of  the  said  statute,  the  said  writing  obligatory  was  wholly  void  in  law  ;  and  that  the 
defendant  was  ready  to  verify,  &c.  [Three  other  pleas  in  the  former  action,  alleging, 
in  similar  terms,  usurious  contracts  between  the  plaintiff'  and  the  defendant  in  respect 
of  two  other  sums  of  £100  each,  and  a  third  sum  of  £86,  were  then  set  out.]  And 
the  plaintif}',  afterwards,  to  wit,  on  &c.,  replied  in  the  said  action  to  the  said  pleas 
of  the  defendant  as  therein  pleaded,  as  follows,  that  is  to  say,  [1st,  the  similiter  to  the 
first  plea  :  2nd,  a  denial  of  the  fraud  and  covin  alleged  in  the  second  plea ;]  and  as  to 
the  plea  of  the  defendant  by  him  thirdly  above  pleaded,  that  the  said  writing 
obligatory  in  the  said  declaration  in  that  action  mentioned  was  not  made  and 
sealed  &c.  by  the  defendant,  in  pursuance  of  or  upon  the  said  corrupt  and  unlawful 
agreement,  or  for  the  purpose  in  the  said  third  plea  of  the  defendant  in  the  said 
action  mentioned,  in  manner  and  form  &c.  [The  present  plea  then  proceeded  to  set 
out  similar  replications  to  the  other  pleas  of  usury,  and  the  award  of  venire,  the 
distringas  juratores,  and  the  postea ;  which,  after  stating  the  finding  of  the  jury  for 
the  plaintiff  on  the  pleas  of  non  est  factum,  and  of  [141]  fraud  and  covin,  proceeded 
as  follows] : — And  as  to  the  third  issue  joined  as  aforesaid  between  the  parties  afore- 
said, the  jurors,  upon  their  oaths  afoiesaid,  did  then  and  there  say,  that  the  said 
writing  obligatory  in  the  said  declaration  mentioned,  was  made  by  the  defendant  in 
pursuance  of  and  upon  the  said  corrupt  and  unlawful  agreement,  and  for  the  purpose 
in  the  said  third  plea  mentioned,  in  maimer  and  form  &c.  :  [and  the  same  finding 
on  the  other  pleas  of  usury].  And  the  defendant  further  saith,  that  such  further 
proceedings  were  thereupon  had  in  the  said  action,  that  afterwards,  to  wit,  on  &c., 
it  was  considered  by  the  said  Court  that  the  plaintiff  should  take  nothing  by  his  said 
writ,  but  that  he  should  be  in  mercy,  &c.,  and  that  the  defendant  should  go  thereof 
without  day,  &c.,  and  that  the  defendant  should  recover  against  the  plaintiff  £63  for 
his  costs  and  charges  by  him  paid  in  and  about  his  defence  in  that  behalf,  by  the  said 
Court  adjudged  to  the  defendant,  and  with  his  assent,  according  to  the  form  of  the 
statute  &c.,  and  that  the  defendant  should  have  execution  thereof,  &c.  : — 

And  the  defendant  in  fact  saith,  that  the  said  indenture  of  mortgage  in  the  said 
writing  obligatory  and  in  the  plaintiff's  said  declaration  in  the  said  former  suit 
mentioned,  and  the  said  indenture  in  this  declaration  mentioned,  are  one  and  the 
same  identical  indenture,  and  not  other  or  different  indentures ;  and  that  the  said 
sum  of  £600  in  the  declaration  in  this  suit  and  in  the  said  indenture  mentioned,  and 
the  said  sum  of  £600  in  the  said  condition  of  the  said  writing  obligatory  and  in  the 
said  declaration  in  the  said  former  suit  mentioned,  are  one  and  the  same  identical  sum 
of  £600,  and  not  other  or  dift'erent  sums  of  £600 :  and  this  the  defendant  is  ready 
to  verify,  and  is  also  ready  to  verify  the  same  by  the  record,  wherefore  he  prays  judg- 
ment if  the  plaintiff  ought  to  be  admitted  or  received  to  declare  or  implead  against 
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the  defendant  in  respect  of  the  matters  and  causes  contained  in  [142]  the  said  declara- 
tion, contrary  to  the  said  lecovery,  record,  and  proceedings  aforesaid. 
Deraurrer,(n)  and  joinder. 

Crompton,  in  support  of  the  demurrer.  This  plea  is  bad  in  substance,  for  the 
alleged  verdict  and  judgment  on  the  pleas  of  usury  in  the  former  action  are  no  estoppel 
upon  the  plaintitf'  in  the  present  action.  Even  supposing  that  the  existence  of  a 
usurious  contract  had  been  directly  put  in  issue  in  the  former  action,  this  plea  is 
premature  ;  it  should  not  have  been  pleaded  in  the  first  instance,  but  the  defendant 
should  have  waited  until  the  plaintiff'  alleged  something  by  which  the  defendant  could 
estop  him.  But  the  usurious  contract  was  not  directly  put  in  issue  in  the  former 
action  ;  the  issue  was,  whether  the  bond  was  given  in  pursuance  of  the  corrupt  agree- 
ment previously  mentioned  in  the  pleas,  which  was  admitted  only  for  the  purposes  of 
pleading.  It  is  a  well  known  principle,  that  estoppels  are  odious  to  the  law,  and  are 
not  to  be  favoured  by  the  Courts.  The  several  kinds  of  estoppel  are  enumerated  in 
Co.  Litt.  352  a.  ;  among  them  is  the  estoppel  which  arises  by  reason  of  res  judicata,  but 
which  is  strictly  confined  to  the  same  matter  before  adjudicated  on.  A  party  may, 
indeed,  for  some  purposes,  be  concluded  by  having  forborne  to  traverse  a  particular 
matter  in  pleading  ;  for  which  reason  the  practice  of  protestation  was  formerlv  resorted 
to  :  but  an  estoppel,  properly  so  called,  binds  only  when  the  very  same  matter  is  again 
litigated  which  before  was  directly  in  issue.  The  doctrine  established  in  Feirer'.'<  case 
(6  Uep.  7)  is,  that  "  one  barred  in  any  action  real  or  personal,  by  judgment  on  demurrer, 
confession,  or  verdict,  is  barred  as  to  that  or  the  like  action  of  the  like  nature,  of  the 
same  thing,  for  ever.  But  if  a  demandant  be  [143]  barred  in  a  real  action,  by  judg- 
ment on  a  verdict,  demurrer,  confession,  &e.,  yet  he  may  have  an  action  of  a  higher 
nature,  and  try  the  same  right  again."  Ferrer's  case  is  reported  also  in  Cro.  Eliz.  668, 
and  the  pleadings  are  given  at  length  in  Coke's  Entries,  p.  38  ;  from  which  it  appears 
that  the  two  causes  of  action  in  that  case  were  absolutely  identical.  The  doctrine 
of  law  on  this  subject  was  fully  considered  also  in  the  case  of  Outrain  v.  Momunod 
(3  East,  346),  and  the  same  rule  was  recognised.  There  are  cases,  no  doubt,  where 
an  estoppel  arises  immediately  and  directly  ;  as  where,  in  trespass  for  mesne  profits, 
a  recovery  of  the  land  in  ejectment  is  replied  by  way  of  estoppel  to  a  plea  of  not 
possessed,  or  lib.  ten.:  Diw  v.  Wright  (10  Ad.  &  E.  763;  2  P.  &  D.  672);  or  where 
a  verdict  found  against  a  defendant  on  a  plea  of  set-off  is  pleaded  to  an  action  for  the 
demand  specified  in  the  set-off:  Easlmiire  v.  Hawes  (5  Bing.  N.  C.  444  ;  7  Scott,  461). 
But  here  the  only  matter  in  issue  in  the  former  action  was,  whether  the  bond  was 
given  in  pursuance  of  the  contract  alleged  in  the  pleas.  The  covenant  may,  neverthe- 
less, have  been  given  to  secure  the  debt  and  legal  interest.  It  does  not  appear  which 
was  given  first,  the  bond  or  the  covenant ;  and  though  the  bond  were  illegal,  the 
covenant  might  be  perfectly  valid. 

Willes,  contrii.  The  ([uestion  of  usury  has  been  decided  in  the  former  action ; 
for  it  was  necessarily  involved  in  the  proof  of  the  issue  joined  in  that  action.  The 
question  is,  what  it  was  that  was  necessary  to  be  proved  l)y  the  defendant  on  the  tiial 
of  that  cause,  in  order  to  sustain  the  issue  ;  which  depends  on  the  effect  to  be  given 
to  the  admission  on  the  record  of  the  fact  of  a  usurious  contract.  This  question,  as 
to  the  effect  of  admissions  on  the  record,  was  considered  by  this  Court  in  the  case  of 
Fdinunds  v.  Groves  (2  M.  &  W.  642).  That  was  an  action  against  the  maker  of  a 
[144]  promissory  note,  to  which  he  pleaded  that  the  note  was  given  for  a  gaming 
debt,  and  indorsed  to  the  plaintiff  with  notice  thereof,  and  without  consideration. 
The  plaintiff  replied,  that  it  was  indorsed  to  him  without  notice  of  the  illegality,  and 
for  a  good  consideration  ;  and  on  these  pleadings  the  Court  held,  that  in  order  to  put 
the  plaintiff  on  proof  of  consideration,  the  defendant  was  bound,  notwithstanding  the 
admi.ssion  on  the  record,  to  give  evidence  of  the  illegality  in  the  making  of  the  note. 
Alderson,  B.,  there  distinctly  lays  it  down,  that  the  admission  of  a  fact  on  the  record 
amounts  merely  to  a  waiver  of  requiring  proof  of  that  fact,  and  does  not  admit  it  as 
a  fact  for  all  the  purposes  of  the  cause.  And  he  adds — "The  pleadings  are  not  before 
the  jury,  but  only  the  issue."  [Alderson,  B.  The  Court  of  Queen's  Hench  dift'erod 
from  me  in  the  case  of  liinglinin  v.  Stank;/  (2  Q.  U.  Wl  :  1  G.  &  1).  237);  but,  in  my 
opinion,  both  those  cases  may  well  stand  together.     In  actions  on  bills  of  exchange, 

(o)  Several  formal  grounds  of  demurrer  to  the  plea  were  specially  stated,  upon 
which,  however,  the  Court  did  not  decide. 
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the  declaration  is  susceptible  of  two  meanings.  An  indorsement  may  be  either  an 
indorsement  in  fact,  by  the  writing  of  the  name  on  the  bill ;  or  an  indorsement  for 
a  valuable  consideration  :  and  the  plea  would  give  it  a  diflFerent  meaning,  according 
to  the  circumstances.  If  the  plea  states  that  the  bill  was  an  accommodation  bill,  then 
the  allegation  of  indorsement  in  the  declaration  must  mean  an  indorsement  for  a  valu- 
able consideration ;  and  when  the  replication  alleges  that  the  bill  was  indorsed  for 
a  valuable  consideration,  that  is  merely  an  explanation  of  the  original  averment  of 
indorsement  in  the  declaration.  In  that  way,  the  cases  in  this  Court  and  in  the  Court 
of  Queen's  Bench  may  be  reconciled  (see  Bailei/  v.  BidiocU,  ante,  73).  In  Smith  v. 
Martin  (9  M.  efe  W.  309),  this  Court  held,  that  in  the  case  of  notice,  the  issue  was  on 
the  defendant,  because  there  the  deolai'ation  contained  no  averment  which  negatived 
knowledge  of  the  [145]  fraud,  and  it  was  introduced  for  the  first  time  in  the  plea. 
I  have  no  doubt  that  Bingham  v.  Stanley  was  rightly  decided,  though  I  cannot  agree 
with  the  reasons  given  for  the  decision.]  There  is  a  distinction  in  this  respect  between 
the  case  where  a  single  proposition  is  put  in  issue,  and  the  case  where  the  traverse 
cannot  be  understood  by  the  jury,  except  in  connexion  with  some  other  fact  alleged 
on  the  record.  In  Bine/ham  v.  Stanlei/,  the  sole  point  in  issue  was,  whether  or  not 
there  was  any  consideration  given  for  the  bill  by  the  plaintiff'.  But  here  the  issue 
was,  whether  the  bond  was  given  in  pursuance  of  an  usurious  agreement,  which 
depends  altogether  on  the  fact  of  the  existence  of  such  an  agreement.  The  traverse 
would  not  be  intelligible  without  it.  The  true  test  is,  to  consider  how  the  matter 
would  have  stood  at  the  trial  of  the  former  action  ;  and  the  issue  being,  whether  or 
not  the  bond  was  given  in  pursuance  of  the  illegal  agreement  mentioned  in  the  plea, 
that  issue  could  not  be  maintained  without  proving  as  a  fact  before  the  jury  the 
existence  of  that  illegal  agreement.  [Alderson,  B.  If  an  admission  on  the  record 
is  to  be  taken  as  an  admission  for  all  purposes,  I  do  not  see  why  it  may  not  be  used 
for  the  purpose  of  discrediting  the  witnesses.  On  a  witness  being  called,  it  might  be 
said  to  him,  "  It  is  alleged  in  the  declaration,  and  admitted  by  the  defendant,  that 
you  committed  usury."  Is  a  man's  character  or  credit  to  be  affected  by  an  allegation 
on  the  record  ?] 

Pollock,  C.  B.  We  are  all  of  opinion  that  we  ought  to  decide  this  case  in  accord- 
ance with  the  decision  of  the  Court  of  Queen's  Bench,  and  with  the  grounds  of  that 
decision. (a)  This  is  an  action  brought  on  an  indenture  of  covenant  for  the  payment 
of  £600  with  interest:  the  plea  [146]  to  which  in  substance  is,  that,  in  the  year  1841, 
the  defendant  was  impleaded  by  the  plaintifi'  in  the  Court  of  Queen's  Bench,  in  an 
action  on  a  bond  conditioned  for  the  paj'ment  of  £600  with  interest,  being  the  amount 
secured  by  a  mortgage-deed  bearing  even  date  with  the  bond.  To  that  declaration, 
it  is  alleged,  that  the  defendant  pleaded  four  pleas  of  usury,  differing  chieflj'  in  their 
allegation  of  the  amount  of  the  usurious  interest ;  that  the  plaintiff'  replied  to  those 
pleas,  denying  that  the  bond  was  given  in  pursuance  of  the  usurious  contract  alleged 
in  them ;  upon  which  replications  issues  were  joined,  and  were  found  by  the  jury 
in  favour  of  the  defendant ;  that  is  to  say,  that  the  bond  was  given  in  pursuance  of 
the  usurious  agreement  mentioned  in  the  pleas.  And  the  question  now  before  us 
really  is,  whether,  in  this  action,  the  finding  in  the  former  one  concludes  the  plaintiff' 
by  way  of  estoppel,  or  whether  it  is  now  open  to  him  to  deny  that  fact  of  usury. 
Now  we  are  all  of  opinion  that  the  judgment  of  the  Court  of  Queen's  Bench,  in  the 
case  which  has  been  referred  to,  was  quite  right.  The  plea  in  that  case  was,  that 
there  was  a  corrupt  agreement  between  these  parties,  quite  irrespective  of  the  bond  ; 
and  the  plea  went  on  to  aver,  that  the  bond  was  given  to  secure  the  amount  of  other 
monies  as  well  as  those  secured  by  that  corrupt  agreement.  Mr.  Justice  Coleridge, 
at  the  trial,  as  reported  to  us,  stated  that,  in  his  judgment  the  usurious  agreement  was 
not  in  issue :  and  the  Court  of  Queen's  Bench  afterwards  determined  in  accordance 

(a)  The  case  in  the  Court  of  Queen's  Bench  is  not  reported  ;  but  Watson,  amicus 
curiiB,  stated  that  he  was  counsel  in  that  case,  and  that,  at  the  trial,  the  plaintitf  sought 
to  shew  that  the  contract  was  one  which  related  to  bills  of  exchange,  and  was  therefore 
protected  by  the  recent  statutes  from  the  penalties  of  usury  :  but  Coleridge,  J.,  ruled, 
that  if  it  were  proved  that  the  bond  was  given  for  the  consideration  alleged  in  the 
plea,  namely,  in  pursuance  of  the  said  agreement,  the  plea  was  proved,  and  that  the 
question,  whether  the  agreement  was  in  fact  usurious  or  not,  was  not  put  in  issue ; 
and  on  motion  for  a  new  trial,  that  ruling  was  held  to  be  correct. 
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with  that  ruling.  Under  these  circumstances,  I  think  that  this  plea,  which  seeks  to 
shut  out  the  plaintiff  [147]  from  the  liberty  of  contending  that  the  agreement  in 
point  of  fact  was  not  usurious,  cannot  be  sustained  ;  and  that  our  judgment  must  be 
against  the  defendant. 

Alderson,  B.  I  am  of  the  same  opinion.  In  order  to  make  out  that  this  is  a 
good  estoppel,  the  plea  ought  to  shew  that  the  point  intended  to  be  relied  on  as  a 
defence  was,  in  the  former  proceeding,  decided  against  the  plaintiff.  Now,  this  is  an 
action  on  a  mortgage-deed  for  £600  with  interest,  while  the  action  set  out  on  the 
record  in  the  plea  was  upon  a  bond  for  £1200,  given  to  secure  a  sum  of  £600  with 
interest ;  and  it  appears  that,  in  the  course  of  the  litigation  of  that  case,  the  present 
defendant  pleaded,  amongst  other  things,  that  there  was  a  corrupt  and  usurious 
contiact  between  the  plaintiff  and  himself,  for  a  loan  of  1241.  15s.  6d.  ;  that,  to  induce 
the  plaintiff'  to  forbear  in  respect  of  the  payment  of  that  sum,  the  defendant  agreed 
to  pay  him  more  than  the  lawful  interest,  namely,  a  sum  of  101.  10s.  r]d.,  which 
thereby  became  due  in  lespect  of  the  sum  of  1241.  1.5s.  6d.  The  usurious  and  corrupt 
agreement  is  set  out  on  the  face  of  the  then  plea,  which  also  went  on  to  state,  that 
it  was  agreed  that  a  bond  should  be  given  to  secure  this  usurious  interest,  and  that, 
in  pursuance  of  that  agreement,  the  parties  executed  the  bond  for  the  amount  of  the 
debt  in  question,  and  the  interest  therein  stated.  This  latter  allegation  alone  was 
traversed  by  the  plaintiff"  in  his  replication  ;  so  that  the  only  issue  the  jury  had  to  try 
was,  whether  the  bond  was  given  for  that  interest,  among  other  debts,  amounting 
altogether  to  the  sura  of  £600.  The  jury  found  that  fact:  and  it  was  incidentally, 
in  that  case,  taken  for  granted,  that  if  the  bond  was  given  as  a  security  for  that  debt 
and  that  i«nount  of  interest,  the  interest  so  secured  was  usurious,  according  to  the 
previous  averments  in  the  plea,  which  were  not  put  in  issue  by  the  plaintiff,  but 
admitted  by  him  for  the  purposes  of  that  suit,  and,  as  I  apprehend,  for  the  purposes 
of  [148]  that  suit  only.  If  therefore  the  plaintiff  were  to  be  deemed  estopped  now, 
when  the  point  now  in  issue  was  not  raised  at  all  in  the  former  suit,  he  would  be 
deemed  estopped  by  the  finding  of  a  matter  which  he  never  disputed,  and  on  which 
the  jury  gave  no  verdict,  and  the  Court  no  judgment.  I  take  it  that  the  party  is  only 
estopped  by  the  form  of  the  record  in  that  action  from  recovering  on  the  bond,  or 
disputing  that  any  of  the  issues  then  determined  by  the  jury  were  wrongfully  decided  ; 
but  that  he  is  not  estopped  by  any  of  the  other  facts  which  were  taken  in  that  case 
to  be  true  merelj'  for  the  purpose  of  deciding  the  question  at  issue.  It  is  only  for 
that  purpo.se  that  the  plaintiff'  must  be  considered  as  having  admitted  those  facts  in 
pleading.  If,  according  to  the  ancient  practice,  the  facts  had  been  pleaded  with  a 
protestation,  they  would  have  been  saved  for  the  purposes  of  subsequent  suits  ;  and 
although  it  is  not  necessary,  according  to  the  modern  practice,  to  make  any  protestation 
at  all,  the  same  principle  still  prevails.  On  the  authority,  therefoie,  of  the  decision 
of  the  Court  of  Queen's  Bench,  we  must  hold  this  plea  to  be  bad  ;  but  I  must  add, 
that  I  should,  without  that  decision,  have  come  to  the  same  conclusion  on  these 
pleadings.  I  think  that  this  plaintiff  is  not  estopped  from  contesting  the  question  of 
usury  in  the  present  action,  and  consequently  that  the  plea  is  bad. 

GuRNEY,  B.,  and  Kolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 


[149]  Stevenson  v.  Thornk.  June  <S,  1844. — The  form  of  the  writ  of  summons, 
requiredjby  2  Will.  4,  c.  39,  s.  1,  to  be  in  the  form  given  in  Schedule  No.  1,  must 
be  followed  ;  and  where  a  writ  of  summons  omitted  to  specify  the  court  in  which 
an  appearance  was  to  be  entered,  this  Court  set  aside  the  copy  and  service, 
notwithstanding  that  the  writ  purported  to  be  tested  by  the  Chief  Baron. — It  is 
not  necessary  that  a  party  who  has  l)een  served  with  a  writ  should  state,  in  his 
affidavit  to  ground  an  application  to  set  it  aside,  that  he  is  the  defendant  in  the 
cause. 

[S.  C.  2  D.  &  L.  230 ;  13  L.  J.  Ex.  303 ;  8  Jur.  518.] 

In  this  case  the  copy  of  the  writ  of  summons  served  was  as  follows  : — Victoria,  &c. 
"To  J.  Thorne  the  younger,  of  Little  Stanhope  Stieet,  May  Fair,"  v^c.  "  \Vc  com- 
mand you,  that,  within  "  ifec,  "you  do  cause  an  appearance  to  be  entered  for  you  in 
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our  Court  of  ,  iu  an  action,"  &c.    "  Witness  Sir  Frederick  Pollock,  Knt.,  at 

Westminster,  the  30th  day  of  May,  1844." 

Miller  had  obtained  a  rule  to  shew  cause  why  the  copy  and  service  of  the  writ  of 
summons  should  not  be  set  aside,  on  the  ground  that  it  omitted  to  specify  the  court 
in  which  the  appearance  was  to  be  entered,  agreeably  to  the  form  prescribed  and 
required  to  be  followed  by  the  statute  2  Will.  4,  c.  39,  s.  1,  and  schedule  No.  1. 

Humfrey  now  shewed  cause.  The  affidavit  on  which  this  rule  was  obtained  is 
defective,  as  it  does  not  state  that  the  party  making  it  is  the  defendant  in  the  cause. 
He  is  described  as  "  J.  Thorne  the  younger,  of  Great  Church  Lane,  Hammersmith, 
county  of  Middlesex  ; "  but  it  does  not  state  whether  he  is  the  defendant  or  not.  It 
was  decided  in  Johnson  v.  Smallwood  (2  Dowl.  P.  C.  588),  that  if  a  defendant  seeks  to 
set  aside  proceedings  on  the  ground  of  not  having  been  served  with  process,  it  must 
appear  by  his  affidavit  that  he  is  the  defendant  in  the  cause. 

Miller,  contra.  Whether  the  person  making  this  application  is  the  real  defendant 
or  not,  he  has  been  served  with  the  writ,  and  he  is  bound  to  come  and  move  to  set 
aside  the  service  ;  if  he  did  not,  he  would  be  considered  to  have  waived  the  objection, 
and  the  plaintiff  might  go  on  and  obtain  judgment  [150]  and  execution  against  him. 
The  fact  of  service  makes  the  person  served  defendant,  whether  it  has  been  done  by 
mistake  for  another  or  not ;  and  therefore  it  was  unnecessary  for  the  applicant  to 
describe  himself  as  the  defendant  in  the  cause.  In  the  case  cited,  the  party  who 
applied  to  set  aside  the  writ  had  not  been  served  at  all,  and  did  not  appear  to  be  the 
defendant. 

Pollock,  C.  B.  There  is  no  rule  of  court  which  requires  that  a  party  moving  to 
set  aside  the  service  of  a  writ  shall  describe  himself  as  the  defendant  in  the  cause ; 
and  I  think  there  is  a  good  deal  in  Mr.  Miller's  argument,  that  the  party  served  is, 
for  some  purposes  at  least,  to  be  considered  the  defendant.  Suppose,  for  instance, 
there  were  several  persons  of  the  same  name,  and  the  service  was  by  mistake  made 
upon  the  wrong  person. 

Alderson,  B.  The  wrong  person  is  very  often  served  through  mistake.  The 
defendant  is  not  the  less  liable  upon  the  judgment,  because  he  is  sued  throughout  by 
a  wrong  name. 

Humfrey.  Then  the  omission  of  the  court  in  the  copy  of  the  writ  is  immaterial, 
as  the  cause  was  clearly  in  this  court,  which  appears  from  its  being  tested  by  the 
Chief  Baron. 

Alderson,  B.  The  form  is  given  by  the  act  of  Parliament,  and  we  must  adhere 
to  it.  The  first  section  of  the  act  is  imperative,  that  the  writ  shall  be  according  to 
the  form  given. 

The  rest  of  the  Court  concurred. 

Eule  absolute. 

[151]  Solly  v.  Langford.  June  11,  1844. — A  rule  having  been  made  absolute 
for  a  new  trial  on  payment  of  costs  by  the  plaintiff,  the  costs  were  taxed  and 
demanded  on  the  4th  of  May.  On  the  8th  of  May,  the  defendant  obtained  a  rule 
to  discharge  the  rule  for  a  new  trial,  unless  the  costs  wei'e  paid  before  the  4th 
day  of  the  ensuing  term.  The  plaintiff  having  paid  the  costs  on  the  21st  of 
May,  the  Court  discharged  the  rule,  but  ordered  the  plaintiff  to  pay  the  costs  of 
the  application. 

[S.  C.  2  D.  &  L.  250;  13  L.  J.  Ex.  357.] 

This  action  was  tried  at  the  Middlesex  Sittings  after  last  Hilary  Term,  when  a 
verdict  was  found  for  the  defendant.  A  rule  was  afterwards  obtained,  calling  upon 
the  defendant  to  shew  cause  why  there  should  not  be  a  new  trial ;  and  on  the  26th  of 
April  last,  that  rule  was  made  absolute  for  a  new  trial,  on  payment  of  costs.  The 
costs  were  accordingly  taxed,  and  the  Master,  on  the  4th  of  May,  gave  his  allocatur 
for  the  amount,  441.  19s.,  which  was  delivered  to  the  plaintiff's  attorney,  with  a 
demand  of  payment.     The  costs  not  having  been  paid, 

Jervis,  on  the  8th  of  May,  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  rule  for  a  new  trial  should  not  be  discharged,  unless  the  costs  were  paid,  as 
oidered  by  the  rule,  to  the  defendant  or  his  attoiney,  on  or  before  the  4th  day  of 
next  Trinity  Terra,  and  why  the  plaintiff  should  not  pay  the  costs  of  that  application. 
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Petersdorff  now  shewed  cause,  on  can  affidavit  stating  that  the  costs  h;id  been  paid 
on  the  21st  of  May,  and  contended  that  the  plaintiff  was  entitled  to  have  this  rule 
discharged  without  costs,  inasmuch  as  a  reasonable  time  for  payment  of  the  taxed 
costs  had  not  elapsed  when  the  rule  was  obtained. 

Jervis,  in  support  of  the  rule,  relied  upon  Champion  v.  Griffiths  (1  Dowl.  P.  C.  (N.  S.) 
319),  where  a  rule  absolute  for  a  new  trial  on  payment  of  costs  having  been  granted, 
and  the  costs  not  having  been  paid  within  a  reasonable  time,  the  Court  made  a  rule 
absolute  in  the  first  instance,  for  discharging  that  rule.  In  the  present  case,  the  costs 
were  not  paid  within  a  reason-[152]-able  time ;  and  therefore  the  plaintiff  ought  to 
pay  the  costs  of  the  application. 

Per  Curiam.  We  think  this  rule  should  be  discharged,  the  plaintiff  paying  the 
costs  of  the  application. 

Rule  accordingly. 

Jarvis  v.  South.  June  11,  1844. — ^^Tiere  a  warrant  of  attorney,  dated  in  July, 
authorized  certjiin  attornies  to  appear  &c.  "as  of  Trinity  Term  last,  Michaelm;is 
Term  next,  or  any  subsequent  term,"  &c.,  and  judgment  was  signed  in  August, 
as  of  the  preceding  Trinity  Term  : — Held,  that  this  was  regular,  notwithstanding 
the  rule  of  Hilary  Term,  4  Will.  4,  s.  3,  which  provides,  that  "all  judgments, 
whether  interlocutory  or  final,  shall  be  entered  of  record  of  the  day  of  the  month 
and  year,  whether  in  term  or  vacation,  when  signed,  and  shall  not  have  relation 
to  any  other  time." 

[S.  C.  1  D.  &  L.  962  ;  13  L.  J.  Ex.  319  ;  8  Jur.  519.] 

In  this  case  the  defendant  had  given  a  warrant  of  attorney,  which  was  dated  in 
July,  1843,  and  was  as  follows: — 

"  To  George  Badham  and  Edward  Blackraore,  attornies  of  her  Majesty's  Court  of 
Exchequer  of  Pleas  at  Westminster,  jointly  and  severally,  or  to  any  other  attorney  of 
the  said  Court. 

"  These  are  to  desire  and  authorize  you,  the  attornies  above  named,  or  any  one  of 
you,  or  any  other  attorney  of  the  Court  of  Exchequer  of  Pleas  aforesaid,  to  appear 
for  me,  William  A.  South,  of  94  St.  Martin's-lane,  in  the  county  of  Middlesex,  in  the 
said  Court,  as  of  Trinity  Term  last,  Michaelm;vs  Term  next,  or  any  subsequent  term, 
and  then  and  there  to  receive  a  declaration  for  me,  in  an  action  of  debt  for  £586,  for 
money  borrowed,  at  the  suit  of  E.  Jarvis,  of  Lamb's  Conduit  street,  Holborn,  in  the 
said  count}'  of  Middlesex,  &c.,  and  thereupon  to  confess  the  same  action,  or  else  to 
suffer  judgment,  by  nil  dicit  or  otherwise,  to  pass  against  me  thereupon  in  the  same 
action,  and  to  be  forthwith  entered  up  against  me  of  record  in  the  same  Court,"  &c. 

The  warrant  of  attorney  also  contained  a  defeasance,  in  the  event  of  the  money 
being  paid  before  the  1 6th  of  July.  Judgment  having  been  entered  up  in  August,  in 
the  vacation  of  1843,  as  of  the  preceding  term, 

Wood  had  obtained  a  rule  to  set  aside  the  judgment,  and  [153]  all  subsequent 
proceedings,  for  irregularity,  on  the  ground  of  its  being  in  violation  of  the  rule  of 
Hilary  Term,  4  Will,  4,  s.  3,  which  provides,  that  "all  judgments,  whether  inter- 
locutory or  final,  shall  be  enteied  of  record  of  the  day  of  the  month  ,uid  year,  whether 
in  term  or  vacation,  when  signed,  and  shall  not  liave  relation  to  any  other  day." 

Watson  shewed  cause,  and  referred  to  Cuhhold  v.  Chilivr  (1  Dowl.  (N.  S.)  726;  4 
Scott,  N.  R.  678  ;  4  Man.  &  Gr.  62),  where  the  warrant  of  attorney  authorized  the 
plaintiff  to  sign  judgment  as  of  last  Hilary  Term,  next  Easter  Term,  or  any  subse- 
quent term  :  and  it  was  held,  that  if  the  plaintiff  had  signed  judgment  us  of  the  pre- 
ceding Hilary  Term,  it  would  have  been  a  good  judgment  within  the  contract,  although 
in  itself  irregular.     That  case  is  in  point. 

He  was  then  stopped  by  the  Court,  who  called  upon 

Wood  to  support  his  rule.  The  rule  of  Court  is  imperative,  and  it  is  not  com- 
petent to  parties  to  insert  in  a  warrant  of  attorney  terms  in  violation  of  it ;  and  if 
this  warrant  has  such  a  meaning,  it  is  nugatory.  But  the  true  construction  of  the 
instrument  appears  to  be,  that  the  parties  intended  the  judgment  to  1)c  entered  up  in 
the  term.  In  Cohhold  v.  Chilrer,  the  judgment,  having  been  signed  in  Trinity  vacation, 
was  held  to  be  irregular.  So,  in  Nai/ment  v.  Smith  (I  Dowl.  &  Lowndes,  166;,  where 
the  warrant  of  attorney  was  given  in  July,  1841,  to  confess  judgment  "as  of  Trinity 
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Term  now  last,  Michaelmas  Term  now  next,  or  of  some  other  subsequent  term,"  judg- 
ment having  been  entered  up  on  the  15th  of  March,  1843,  Coleridge,  J.,  set  it  aside, 
on  the  authority  of  Cobbold  v.  C'hilver.  And  in  the  very  recent  case  of  Bird  v.  Manning 
(13  Law  J.  Rep.  (N.  S.)  Q.  B.  123),  where  a  party,  in  the  year  1835,  gave  a  warrant 
of  attorney  to  appear  "  as  of  last  Hilary  Term,  next  Easter  Term,  or  any  other  subse- 
quent term,"  &c.,  a  [154]  judge's  order,  authorizing  the  plaintiff  to  sign  judgment  "as 
of  the  last  term,"  having  been  granted  on  the  30th  of  December,  1843,  and  on  the 
4th  of  January,  1844,  judgment  signed  as  of  last  Michaelmas  Term,  it  was  held  by 
Williams,  J.,  to  be  bad,  on  the  authority  of  the  two  former  cases. 

Pollock,  C.  B.  Whatever  may  be  the  true  consti'uction  of  this  warrant  of 
attorney  as  regards  entering  up  judgment  in  any  vacation  after  Michaelmas  Term,  it 
is  impossible  to  read  it  without  seeing  that  it  was  the  intention  of  the  parties  that 
judgment  might  be  entered  up  between  Trinity  Term  and  Michaelmas  Term.  There 
is  here  no  violation  of  the  rule  of  Court ;  for  the  power  given  in  the  warrant  of  attorney 
is  to  enter  up  judgment  in  vacation,  not  as  of  any  particular  day,  but  as  of  the  pre- 
ceding term,  and  the  judgment  to  be  signed  is  only  to  have  relation  back  to  that 
term.  We  think,  therefore,  that  it  was  competent  to  the  plaintiff  to  sign  judgment 
on  this  warrant  of  attorney  in  the  vacation  between  Trinity  and  Michaelmas  Term. 
I  see  no  inconsistency  between  the  conclusion  we  have  come  to  and  the  CJises  which 
have  been  cited ;  indeed,  in  Cohhold  v.  Chiher  (1  Dowl.  (N.  S.)  729),  which  has  been 
referred  to,  Tindal,  C.  J.,  takes  the  very  distinction  ;  he  says — "  The  warrant  of  attorney 
is  in  express  terms;  it  is  dated  the  15th  of  February,  which  is  in  vacation,  and  it 
authorizes  the  party  to  sign  judgment  against  the  defendant  "as  of"  the  preceding 
term,  or  any  subsequent  term  ;  not  at  all  mentioning  any  subsequent  vacation.  There- 
fore, if  the  party  had  signed  judgment  as  of  the  preceding  term,  I  should  have  said 
that  it  was  expressly  within  the  contract."  And  the  ground  on  which  he  concludes 
that,  on  the  facts  of  that  particular  case,  the  judgment  is  irregular,  is  that  "  it  is  a 
signing  in  vacation,  when  the  only  authority  was  to  sign  the  judgment  '  as  of '  one 
term,  or  in  any  subsequent  [155]  term."  This  rule  must,  therefore,  be  discharged 
with  costs. 

Alderson,  B.  Unless  we  put  this  construction  on  this  warrant  of  attorney,  the 
words  "as  of  Trinity  Term  last  "  must  be  rejected,  as  having  no  meaning  at  all ;  and 
the  fact  of  there  being  a  defeasance,  in  the  event  of  the  money  being  paid  in  July, 
rather  strengthens  this  view  of  the  case.  The  clause  in  question  was  probably  intro- 
duced, because,  from  the  10th  of  August  to  the  24th  of  October,  no  judgment  can  be 
signed  except  by  consent,  and  the  parties  might  have  considered  it  important  to  have 
the  power  of  signing  judgment  in  the  long  vacation.  However,  the  only  point  we 
decide  is,  that  what  has  been  done  in  this  case  is  no  violation  of  the  rule  of  Court. 

GURNEY,  B.,  and  RoLFE,  B.,  concurred. 

Rule  discharged  with  costs. 

Flight  v.  Clarke.  June  10,  1844. — A  local  act,  for  lighting  and  watching  and 
preventing  nuisances  in  the  parish  of  St.  Mary,  Islington,  enacted,  that  "  if 
any  person  should  put  or  cause  to  be  put,  or  cast  out  of  any  waggon,  &c.,  in  or 
near  any  of  the  roads,  &c.,  within  the  said  parish  of  St.  Mary,  Islington,  or 
should  put  or  cast,  &c.,  within  the  said  parish,  and  in  or  within  a  quarter  of  a 
mile  of  any  of  the  said  roads,  &c.,  any  noisome  or  offensive  matter,"  such  person 
might  be  apprehended  and  carried  before  a  magistrate,  &c. — Held,  that  the  whole 
of  the  above  clause  applied  to  such  nuisances  only  when  committed  within  the 
parish  of  St.  Mary,  Islington,  and  not  when  committed  out  of  the  parish,  although 
within  a  quarter  of  a  mile  of  a  road  within  it ;  and  therefore  that  a  plea,  to  an 
action  for  use  and  occupation  of  a  night-soil  shoot,  that  it  was  an  open  space  of 
ground  situate  in  the  parish  of  St.  Pancras,  and  within  a  quarter  of  a  mile  of  a 
road  in  St.  Mary,  Islington,  and  was  demised  by  the  plaintiff  to  the  defendant, 
after  the  passing  of  the  above  act,  for  the  purpose  of  being  used  as  a  place  of 
deposit  for  night-soil  and  other  noisome  and  offensive  matter,  was  bad,  after  verdict 
for  the  defendant. 

[S.  C.  13  L.  J.  Ex.  309.] 

Debt  for  use  and  occupation  of  a  certain  night-soil  shoot,  laud,  &c.  Plea,  that 
the  said  night-soil  shoot,  land,  &c.,  were,  at  the  time  of  the  demise  in  the  declaration 
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mentioned,  a  certain  open  space  of  ground,  wholly  situ[156j-ate  within  and  parcel  of  the 
parish  of  St.  Pancras,  in  the  county  of  Middlesex,  and  that  the  same  was  near  to  and 
within  one  quarter  of  a  mile  of  divers  of  the  public  roads,  streets,  and  passages 
within  the  parish  of  St.  Mary,  Islington,  in  the  said  county  ;  that  the  said  space  of 
ground  was  so  held,  used,  and  occupied  hy  the  defendant  as  in  the  declaration  men- 
tioned, under  a  certain  demise  thereof  from  the  plaintiff',  made  after  the  passing  of  a 
certain  act  of  Parliament  made  and  passed  in  the  fifth  year  of  Geo.  4,  intituled,  "  An 
Act  to  repeal  several  acts  for  the  relief  and  employment  of  the  poor  of  the  parish  of 
St.  Mary,  Islington,  in  the  county  of  Middlesex,  for  lighting  and  watching,  and  pre- 
venting nuisances  and  annoyances  therein,  for  amending  the  road  from  Highgate 
through  Maiden-lane,  and  several  other  roads  in  the  said  parish  : "  and  by  which 
statute  it  is  enacted,  "that  if  any  person  shall  put  or  cause  to  be  put,  or  cast  or  sutler 
to  be  spilled  out  of  any  waggon,  cart,  tub,  or  otherwise,  in  or  near  any  of  the  roads, 
squares,  streets,  passages,  or  places,  within  the  said  parish  of  St.  Mary,  Islington,  any 
night-soil,  or  shall  put  or  cast,  or  cause  to  be  put  or  cast,  or  suffer  to  spill  or  be  spilled, 
within  the  said  parish,  and  in  or  within  one  quarter  of  a  mile  of  any  of  the  said  roads, 
squares,  streets,  passages,  or  places,  any  gas  residuum  or  gas  refuse,  sulphate  of  lime, 
or  lime,  or  cream  of  lime,  itc.  &c.,  or  other  noisome  or  offensive  matter,  it  shall  be 
lawful  to  and  for  anv  constable,  beadle,  or  watchman,  and  they  are  thereby  strictly 
required  and  directed  so  to  do,  or  to  and  for  any  person  or  persons  whatsoever,  to 
apprehend  or  carry  him  or  them  who  may  be  guilty  of  any  or  either  of  the  said  offences, 
to  the  watchhouse  of  the  said  parish,  and  from  thence,  as  soon  as  conveniently  may 
be,  before  some  justice  of  the  peace,"  &c.  &e.  [proceeding  to  empower  the  justice  to 
commit  the  offender  to  the  House  of  Coirection  for  any  time  not  exceeding  two  months, 
nor  less  than  fourteen  days].  The  plea  then  alleged,  that  the  said  night-soil  [157] 
shoot,  land,  &c.  were  so  demised  to  the  defendants  as  aforesaid,  for  the  purpose  of 
being  used  as  a  place  of  deposit  for  night-soil,  muck,  filth,  and  other  noisome  or  offensive 
matter,  to  be  collected  by  the  defendant  from  divers  places,  in  and  by  means  of  waggons, 
carts,  and  other  vehicles,  and  there  to  be  deposited  and  remain  from  time  to  time,  and 
until  the  same  could  be  conveniently  sold  and  disposed  of  by  the  defendant,  contrary 
to  the  form  of  the  statute,  whereb}^  the  said  demise  was  and  is  void  in  law. 

Replication,  that  the  said  night-soil  shoot,  land,  &c.  were  not  demised  to  the 
defendant  for  the  purpose  of  being  held  as  a  place  of  deposit  for  night-soil,  &c.  Issue 
thereon. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  sittings  in  London  after  last  Hilary 
Term,  the  jury  found  a  verdict  for  the  plaintiff,  damages  £53,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the  issue  raised  on  the  above 
plea.  A  rule  nisi  for  this  purpose  was  accordingly  obtained,  which,  in  Easter  term, 
was  made  absolute. 

Jervis  thereupon  obtained  a  rule  to  shew  cause  why  judgment  should  not  be 
entered  for  the  plaintiff  non  obstante  veredicto,  on  the  ground  that  a  nuisance  of  this 
nature,  committed  within  the  parish  of  St.  Pancras,  was  not  within  the  purview  of 
the  act  of  Parliament,  which  applied  only  to  nuisances  committed  within  the  parish 
of  St.  Mary,  Islington,  and  therefore  that  the  lease  was  not  avoided. 

Whateley  and  Lu.sh  now  shewed  cause.  The  object  of  this  act  of  Parliament  was 
to  prevent  nuisances  to  the  paiish  of  St.  Mary,  Islington.  Now,  it  is  ob\ious  that 
there  ma\'  equally  be  a  nuisance  to  persons  I'csiding  within  the  parish,  although  the 
noisome  matter  may  be  laid  just  outside  it.  [.-Mdcrson,  P>.  Surely  it  must  be  under- 
stood [158]  throughout,  that  the  law  is  made  for  places  within  the  parish.  NuLsances 
without  it  are  left  to  the  common  law  remedy.  In  a  local  act  such  as  this  it  must 
be  inferred  that  its  provisions  are  to  bike  effect  within  the  parish.  Besides,  the 
words  are,  "  within  the  said  parish,  and  within  one  quarter  of  a  mile  of  any  of  the 
roads,"  &c.]  The  first  branch  of  the  clause  omits  the  words  "  within  the  said  parish," 
and  prohibits  the  putting  any  night-soil  anywhere  near  any  of  the  roads,  i^'c.  within 
the  ])arish.  [Aldcrson,  B.  Suppose  St.  Pancras  had  a  similar  act;  then  there  would 
be  a  conflict  of  jurisdiction  immediately.  The  only  edcct  of  such  an  act  is  to  create 
a  law  different  from  the  common  law,  within  the  parish  the  inhabitants  of  which 
apply  for  the  act.]  It  is  true  the  inhabitants  of  St.  Mary,  Islington,  apply  for  the 
act,  but  they  apply  for  the  purpose  of  protecting  themselves  from  .all  such  nuisances. 
And  the  act  uses  the  words,  "in  the  saiii  parish,"  whenever  it  is  meant  to  confine  it 

Ex.  Div.  IX.— 3 
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to  the  limits  of  the  parish  :  but  here  the  object  is  also  to  prevent  certain  things  out 
of  the  parish,  which  would  tend  to  produce  a  nuisance  within  it.  [Gurney,  B.  Does 
it  not  necessarily  mean  to  apply  to  nuisances  within  that  district,  within  which  the 
persons  invested  with  authority  under  the  act  would  have  power  to  abate  them? 
They  could  not  go  out  of  the  parish  for  that  purpose.] 

But,  secondly,  this  is  a  good  plea  at  common  law,  after  verdict,  as  being  a  good 
defence  imperfectly  pleaded.  The  Court  must  see  that  the  bringing  of  night-soil  from 
divers  places,  and  depositing  it  on  this  land,  must  necessarily  induce  a  nuisance  at 
common  law.  If  the  demise  was  for  an  illegal  purpose,  that  is  a  defence.  [Per 
Curiam.     The  plea  clearly  cannot  be  sustained  at  common  law.] 

Alderson,  B.  It  appears  to  me  that  the  true  construction  of  this  act  of  Pai'lia- 
ment  is,  that  its  provisions  are  to  be  confined,  unless  where  there  are  very  express 
words  to  [159]  the  contrary,  to  the  locality  for  which  it  was  framed.  These  are  local 
laws,  governing  only  the  particular  locality  to  which  they  refer.  All  the  other  clauses 
of  this  act  are  confined  in  express  terms  to  the  limits  of  the  parish  ;  and  so  is  the 
latter  branch  of  this  particular  clause ;  then,  surely,  unless  the  words  are  so  strong 
as  to  compel  us  to  construe  them  otherwise,  we  ought  to  read  the  other  part  of  the 
clause  in  the  same  manner.  What  are  the  words?  That  "if  anv  person  shall  put 
or  cause  to  be  put,  &c.  in  or  near  any  of  the  roads,  &c.  within  the  .said  parish  of 
St.  Mary,  Islington,  any  night-soil,"  and  so  on.  Why  may  we  not  in  common  sense 
construe  them  thus  :  "If  any  person  shall  put,  &c.  within  the  said  parish  of  St.  Mary, 
Islington,  in  or  near  au}'  of  the  roads,  Sic,  any  night-soil?"  That  will  be  giving  the 
same  effect  to  the  words  relating  to  night-soil  as  to  those  relating  to  gas  I'esiduum, 
and  the  same  effect  which  is  expressly  given  to  all  the  other  clauses,  and  for  which  a 
peculiar  remedj',  shorter  and  more  conclusive  than  at  common  law,  is  provided.  Now 
here  the  plea  is,  that  the  laiid  in  question  was  within  the  parish  of  tit.  Pancras,  not 
of  St.  Mary,  Islington,  and  only  that  it  was  within  a  quarter  of  a  mile  of  divers  of 
the  public  roads,  streets,  &c.  within  the  latter  parish.  I  think  it  is  therefore  bad  ;  and 
that  there  must  be  judgment  for  the  plaintiff',  notwithstanding  the  verdict  found  on 
that  issue  for  the  defendant. 

Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 

Jervis  and  Hoggins  appeared  to  support  the  rule. 


[160]  De  Wolf  and  Another,  Assignees  of  Kenneth  McLeod  and  John  Boyle 
Wood,  Bankrupts  v.  Bevan  and  Another.  June  12,  1844. — To  an  action  of 
trover  Ijy  assignees  of  bankrupts,  the  defendants  pleaded,  that  before  the  bank- 
rupts were  possessed  of  the  goods  as  in  the  declaration  mentioned,  they  the 
defendants  held  and  were  possessed  of  them  as  the  warehousemen  and  agents  of 
the  persons  from  whom  the  bankrupts  afterwards  purchased  them  ;  that  the 
bankrupts  purchased  them  from  F.  Brothers,  under  a  contract  for  payment  by 
bill  at  four  months  ;  that  from  the  time  of  the  purchase,  the  defendants  held 
them  as  the  warehousemen  and  agents  of  the  bankrupts  ;  that  the  bill  of  exchange 
became  due  before  the  bankruptcy,  and  that  the  bankrupts  being  unable  to  meet 
it,  it  was  thereupon  agreed  between  them  and  F.  Brothers,  in  consideration  that 
the  latter  would  forbear  to  take  proceedings  to  compel  payment  of  the  bill,  and 
would  accept  the  said  goods  in  satisfaction  and  discharge  thereof,  that  the  bank- 
rupts should  re  transfer  and  re-deliver  the  goods  to  them.  The  plea  then  averred, 
that  the  defendants  had  notice  of  the  premises,  and  assented  to  the  re-delivery 
to  F.  Brothers ;  that,  before  the  bankruptcy,  the  goods  were  accordingly 
re-transferred  and  re-delivered  to  them,  and  were  accepted  by  them  in  satisfaction 
of  the  bill  of  exchange  ;  and  that  all  property  and  interest  in  the  goods  vested 
in  and  became  the  property  in  possession  of  F.  Brothers,  by  a  re-delivery  thereof 
to  them  by  the  defendants,  by  authority  of  the  bankrupts  before  the  bankruptcy  ; 
and  that  therefore  the  defendants  refused  to  deliver  the  goods  to  the  plaintiffs 
as  assignees,  which  was  the  conversion  complained  of. — Replication,  that  it  was 
not  agreed  between  the  bankrupts  and  F.  Brothers  as  in  the  plea  mentioned,  nor 
were  the  goods  re-transferred,  re-delivered,  or  accepted  in  satisfaction,  as  therein 
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alleged ;    concluding   to    the    country : — Held    bad,    on    special    demurrer,    for 
multifariousness. 

[S.  C.  2  D.  &  L.  345;  14  L.  J.  Ex.  124.] 

Trover  for  puncheons  of  brandy,  &c.,  stating  in  the  first  count  a  property  in  the 
bankrupts  before  the  bankruptcy,  in  the  second  a  property  in  the  plaintiHs  as  assignees, 
and  in  Ijoth  a  conversion  after  the  bankruptcy. 

Pleas,   first,  to  the  first  count,  except  as  to  five  puncheons  of  brandy  and  five 
puncheons,  parcel  of  the  brandy  and  puncheons  in  that  count  mentioned,  not  guilty  ; 
secondly,  to  the  second  count,  a  denial  of  the  property'  of  the  plaintifls  as  assignees  ; 
thirdly,  as  to  so  much  of  the  first  count  as  related  to  the  said  puncheons  of  brandy 
and  puncheons  so  excepted  as  aforesaid,  that  before  the  said  K   McLeod  and  J.  B. 
Wood  became  and  were  possessed  thereof  as  in  the  declaration  mentioned,  the  defen- 
dants held  and  were  possessed  of  the  same  as  the  warehousemen  and  agents  of  certain 
persons,  of  whom  the  said  K.  McLeod  and  J.  B.  Wood  purchased  the  same  as  herein- 
after mentioned  ;  that  heretofore,  to  wit,  on  the  19th  day  of  August,  1842,  the  said 
K.    McLeod  and  J.  B.  Wood,  before  they  became  bankrupts,   purchased   the  same 
brandy  and  puncheons  under  a  certain  contract  of  purchase  then  made  and  entered 
into  between  them  [161]  and  certain  persons  carrying  on  business  by  and  under  the 
name,  st^de,  and  firm  of  Messrs.  Falk  Brothers,  and  b}'  which  said  contract  the  said 
K.    McLeod    and   J.  B.  Wood  were  to  purchase  of  and  pay  the  said  Messrs.  Falk 
Brothers  for  the  .same  brandy  and  puncheons  a  certain  sum  of  money  as  the  price  of 
the  same,  to  wit,  the  sum  of  7^1.  1  Is.  4d.,  to  wit,  to  be  secured  to  the  said  Messrs. 
Falk  Brothers  by  a  certain  acceptance  by  them  the  said  K.  McLeod  and  J.  B.  Wood 
of  a  certain  bill  of  exchange,  drawn  on  them  by  the  said  Messrs.  Falk  Brothers,  pa}'- 
able  at  a  certain  time  after  date,  to  wit,  four  months.     The  plea  then  alleged,  that  the 
bankrupts  did  purchase  and  pay  for  the  said  brandy  and  puncheons  in  manner  afore- 
said ;  that,  from  the  time  of  such  purchase  until  the  transfer  of  the  said  brandy  and 
puncheons  to  Falk  Brothers,  as  thereinafter  mentioned,  the  defendants  held  and  were 
possessed  of  the  same  as  the  warehousemen  and  agents  of  the  bankrupts ,    and  that 
the  bill  of  exchange  so  given  in  payment  became  due  before  they  became  bankrupt, 
to  wit,  on  the  21st  of  December,  1842.     And  the  defendants  further  say,  that,  the 
said  K.  McLeod  and  J.  B.  Wood  being  then  unable  to  meet  or  pay  the  said  bill,  the 
same  being  and  remaining  in  the  hands  of  the  said  Messrs.  Falk  Brotheis  unpaid  and 
dishonoured,  and  the  said  last-mentioned  persons  then  pressing  for  payment  thereof, 
and  then  threatening  to  take  proceedings  against  the  said  K.  McLeod  and  J.  B.  Wood 
to  compel  payment  theieof,  it  was  thereupon  agreed  between  the  said  Messrs.  Falk 
Brothers  and  the  said  K.  McLeod  and  J.  B.  Wood,  in  consideration  of  the  premises, 
and  that  thej'  the  said  Messrs.  Falk  Brothers  would  then  forbear  to  take  proceedings 
against  the  said  K.  McLeod  and  J.  B.  Wood  to  compel  pa^'ment  of  the  said  bill  of 
exchange,  and  would  abandon  and  relinquish  all  claim  and  demand  upon  the  same, 
and  would  accept  the  said  brandy  and  puncheons  in  satisfaction  and  discharge  of  the 
said  bill  of  exchange,  and  of  all  cause  and  [162]  right  of  action  thereorr,  that  they  the 
said  K.  McLeod  and  J.  B.  Wood  should  returrr,  re-transfer-,  and  re-deliver  the  same 
brandy  and  puircheons  to  the  said  Messrs.  Falk  Brothers.     And  the  defendants  further 
say,  that  thereupon,  thcrr,  to  wit,  orr  the  day  and  year  last  aforesaid,  they  the  defen- 
dants (the  said  br-andy  and  puncheorrs  being  therr  in  their  crrstody  arrd  possession)  had 
notice  of  all  the  premises  in  this  plea  aforesaid,  and  then  as.sented  to  such  return,  re- 
transfer,  and  re-delivery  of  the  same  brarrdy  and  puncheons.     And  the  defendants 
further  say,  that  afterwards,  arrd  before  the  defendants  or  the   said    Messr'S.    Falk 
Brotheis,  or-  either  of  them  respectively,  had  any  knowledge  or  notice  of  any  fiat  in 
bankruptcy  issued  agaiirst  them  the  said  K.  McLeod  and  J.  B.   Wood  or  either  of 
them,  or  of  arry  act  of  barrkruptcy  by  them  or  either  of  them  committed,  and  before 
either  of  them  had  become  bankrupt,  to  wit,  on  &c.,  the  same  br-andy  and  purrchcorrs 
arrd  every  part  thereof  was  accor-dingly  returned,  i-e-transferred,  and  rc-delivcred  to 
the  said  Messrs.  Falk  Brothers,  arrd  the  same  was  and  were  therr  acce])ted  by  them  iir 
such  satisfaction   arrd   discharge  of  the  said   bill   of  excharrge,  and    they  thereupon 
abandoired  and  r-eliirquished  all  claim  and  demarrd  thcr-eupon.     Arrd  the  dcferrdants 
further  say,  that  all  property  and  irrterest  in  the  same  br-arrdy  arrd  jjrrrrehcorrs  their, 
and  befor-e  the  defendarrts,  or  the  said  Messr-s.  Falk  Brothers,  or  either  of  them  r-cspec- 
tively,  had  iu\y  krrowledge  or  notice  that  any  fiat  in  barrkruptcy  had  issued  against 
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them  the  said  K.  McLeod  and  J.  B.  Wood,  or  either  of  them,  or  that  any  act  of 
bankruptcy  had  been  committed  by  them,  or  either  of  them,  and  before  either  of 
them  had  become  bankrupts,  vested  in  and  became  the  property  in  possession  of  the 
said  Messrs.  Falk  Brothers,  to  wit,  by  means  of  a  re-delivery  thereof  to  them  by  the 
defendants,  under  and  by  virtue  of  the  authority  of  the  said  K.  McLeod  and  J.  B. 
Wood  to  the  defendants  given  in  that  behalf,  before  any  act  of  bankruptcy  by  them, 
or  [163]  either  of  them,  committed.  Averment,  that,  after  the  bankruptcy,  the 
plaintifl's  as  assignees  applied  to  and  requested  the  defendants  to  deliver  up  to  them, 
as  such  assignees,  the  same  brandy  and  puncheons,  which  the  defendants,  for  the  cause 
in  this  plea  mentioned,  refused  to  do,  as  they  lawfully  might  for  the  cause  aforesaid, 
which  is  the  conversion  in  the  declaration  mentioned.     Verification. 

Eeplicatiou  to  the  last  plea,  that  it  was  not  agreed  between  the  said  Messrs.  Falk 
Brothers  and  the  said  K.  McLeod  and  J.  B.  Wood  as  in  the  plea  mentioned,  nor  were 
the  said  brandy  and  puncheons  returned,  re-transferred,  re-delivered,  or  accepted  in 
satisfaction  and  discharge,  as  in  the  said  plea  mentioned,  modo  et  forma ;  concluding 
to  the  country. 

Special  demurrer,  assigning  the  following  causes : — That  the  said  replication  takes 
too  large  a  traverse,  by  denying  both  the  agreement  mentioned  in  the  plea  and  also 
the  performance  of  it  therein  also  alleged  ;  that  the  allegation  of  the  existence  of  the 
said  agreement  is  a  material,  single,  and  certain  allegation,  without  which  the  said 
plea  would,  as  pleaded,  be  insufficient,  and  would  not  amount  to  a  defence  under  the 
matters  to  which  it  is  pleaded  ;  so  also,  the  allegation  of  the  performance  of  that  agree- 
ment, by  the  return,  re-transfer,  and  re-delivery  to  the  said  Messrs.  Falk  Brothers  of 
the  said  brandy  and  puncheons  in  the  said  plea  mentioned,  is  a  material,  cei'tain,  and 
single  allegation,  and  necessary  to  the  validity  of  the  said  plea ;  and  the  traverse  of 
either  of  these  allegations  would  have  raised  a  single,  certain,  and  material  issue, 
decisive  of  the  question  between  the  parties  as  to  so  much  of  the  declaration  and  cause 
of  action  as  that  plea  is  pleaded  to,  whichever  may  be  found  ;  whereas  the  said  replica- 
tion, by  traversing  both  these  allegations,  involves  in  the  issue  more  matters  than  are 
necessary  for  the  determination  of  the  validity  of  the  defence  set  up  in  the  plea, 
imposes  on  the  defendants  an  unnecessary  burthen  of  proof,  and  tends  to  [164]  create 
unnecessary  proli.xity,  embarrassment,  and  e.xpense  :  that  the  said  allegations  traversed 
by  the  said  replication  are  independent,  separate,  and  distinct  allegations,  not  in  any 
manner  implied  or  involved  the  one  in  the  other,  so  as  to  form  one  connected  proposi- 
tion, and  they  should  have  been  sepai-ately  traversed,  if  at  all :  that  the  said  replication 
is  double,  and  tends  to  raise  two  separate  and  independent  issues ;  (that  is  to  say), 
the  one,  whether  or  not  it  was  agreed  by  the  said  Messrs.  Falk  Brothers  and  the  said 
K.  McLeod  and  J.  B.  Wood  as  in  the  said  plea  mentioned ;  the  other,  whether  or 
not  the  said  brandy  and  puncheons  were  returned,  re-transferred,  re-delivered,  or 
accepted  in  satisfaction  and  discharge,  as  therein  alleged ;  either  of  which  said  issues 
is  sufficient  to  decide  the  matter  in  question  on  the  merits,  and  the  involving  of  both 
of  which  in  one  replication  I'endeis  the  same  double  and  informal :  that  the  said 
replication  contains  two  several  and  distinct  answers  to  the  said  plea ;  (that  is  to  say), 
the  one,  a  denial  of  the  said  alleged  agreement ;  the  other,  a  denial  of  the  said  alleged 
performance  of  it;  either  of  which  answers  would  alone  have  been  sufficient,  and 
either  of  which  might  be  withdrawn  from  the  said  replication  without  impairing  its 
validity,  and,  being  withdrawn,  would  leave  a  sufficient  answer  to  the  plea  still 
remaining  on  the  record. 

Joinder  in  demurrer. 

The  case  was  argued  in  last  Easter  Term,  (May  1),  by 

Watson,  in  support  of  the  demurrer.  This  replication  is  bad  for  multifariousness ; 
for  it  puts  in  issue  three  distinct  matters  of  defence  alleged  in  the  plea :  first,  the 
agreement  between  the  bankrupts  and  Falk  Brothers ;  secondly,  its  performance  by 
re-delivery  of  the  goods  pursuant  to  that  agreement ;  and,  lastly,  a  re-delivery  by 
authority  of  the  bankrupts,  and  notice  thereof  to  the  defendants,  so  as  to  prevent  the 
goods  from  passing  to  the  assignees  as  being  in  the  order  and  disposition  of  the 
bankrupts  as  apparent  [165]  owners.  The  rule  is,  that  a  distinct  traverse  must  be 
confined  to  one  material  point  of  defence.  No  doubt,  that  may  include  several  facts, 
constituting  together  that  point  of  defence :  but  here  it  is  obvious  that  the  agreement 
itself,  and  the  performance  of  it  by  the  re-delivery  of  the  goods,  are  distinct  and 
independent  subject-matters  of  defence  to  this  action. 
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The  replication  goes  even  fuither,  for  it  tniverses  the  acccptuine  in  satisfaction  by 
Falk  Brothers.  Now  it  is  immaterial  to  these  defendants  whether  Falk  Brothers 
accepted  the  goods  in  satisfaction,  or  not ;  all  that  is  necessary  to  give  the  defendants 
their  right,  as  against  the  plaintiffs,  is  the  agreement  and  the  re-transfer  in  pursuance 
of  it.  Supposing  Falk  Brothers,  in  defiance  of  their  contract,  had  sued  upon  the  bill, 
that  is  wholly  immaterial  to  the  defendants  ;  all  that  is  necessary  to  their  ease  is,  that 
there  should  be  a  re-tiansfer  for  good  consideration. 

[He  argued  also  that  the  replication  was  bad,  as  tendering  too  large  a  traverse  ;  but, 
as  the  Court  gave  judgment  on  the  former  ground  only,  that  part  of  the  argument  is 
omitted.] 

Crompton,  contra.  Where  a  plaintifl'  cannot,  from  the  nature  of  the  plea,  avail 
himself  of  the  general  replication,  de  injuria,  he  may  traverse  different  parts  of  the 
defence  where,  though  in  form  several  propositions,  they  amount  in  truth  and  etl'ect  to 
one  proposition  only.  It  is  said  that  here  the  acceptance  in  satisfaction  by  Falk 
Brothers  is  traversed  ;  that,  however,  is  not  pointed  out  as  cause  of  special  demurrer. 
But,  fuither,  either  the  acceptance  in  .satisfaction  is  mere  surplusage,  or  else  it  is 
material,  l)eing  made  an  essential  part  of  the  agreement,  which  is  not  fully  carried 
out,  according  to  the  plea,  until  the  acceptance  of  the  goods  in  satisfaction,  l)y  vi'hich 
onlj'  the  property  is  completely  re-vested.  If  so,  it  is  properly  included  in  the 
traverse.  Then  the  remaining  question  is,  whether  the  replication  is  double,  in 
traversing  both  the  agreement  [166]  and  the  re-transfer  under  it.  The  defence  in 
the  plea  is,  that,  by  an  agreement  carrieil  into  elTect  by  a  re-transfer,  the  property 
re-vested.  It  is  not  becau.se  the  defendants  have  chosen  to  involve  that  matter  of 
defence  in  several  propositions,  that  the  plaintifTs  are  to  be  deprived  of  their  right  of 
traversing  the  whole.  If  the  plea  be  therein  double,  the  plaintiff's  had  a  right  to 
follow  it  in  their  replication.  A  paity  always  has  a  right  to  include  in  one  traverse 
several  propositions,  which  together  amount  to  one  matter  of  defence :  Jlohinson  v. 
Baley  (1  Burr.  316),  Mts  v.  P^irvis  (2  W.  Bla.  1022),  Bemmon  v.  Thehoell  (7  M.  &  W. 
5\2),  I'icjeon  v.  Osborne  {-^  V .  &  D.  345 ;  12  Ad.  &  E.  715),  Eei/mhl.t  v.  Blacldmrne 
(7  Ad.  &  K.  161  ;  2  Nev.  SiV.  136),  Gartmi  v.  Rohiwon  (2  Dowl.  P.  C,  N.  S.  41),  Hell 
V.  Tuckctt  (3  Man.  A  G.  785;  4  Scott,  N.  R.  402),  Eden  v.  Turtle  (10  :M.  &  W.  636). 
Payment  and  acceptance  in  satisfaction  may  be  denied  by  one  traverse :  IVehb  v. 
Wealherhii  (1  Biiig.  N.  C.  502;  I  Scott,  477).  So  you  may  traverse  the  trading,  act 
of  bankruptcy,  and  petitioning  creditor's  debt,  because  together  they  make  up  the  one 
defence  of  the  bankruptcy  ;  although  each  is  separately  alleged  with  time  and  place, 
&c.  :  O'Brkn  v.  Sa.ron  (2  B.  &  Cr.  908).  So,  a  p'ea  setting  out  a  title  in  the  defendant, 
and  stating  a  devise,  and  also  the  levying  of  a  fine,  eithei'  of  which  would  have  been  a 
bar  to  the  action,  was  held  not  to  be  double,  as  the  whole  together  went  to  shew  that 
title  was  in  the  defendant :  Jlou'le.t  v.  LvMij  (4  Bing.  432  ;  1  Moore  &  F.  102).  If  the 
defendants  had  stated  in  the  plea,  that  the  property  re-vested  by  re-delivery  under  a 
valid  agieement  before  the  bankruptcy,  could  not  that  have  been  traversed  l)y  the 
replication  1  and  the  plea,  as  it  stands,  though  in  form  divided  into  several  propositions, 
amounts  to  no  more  than  that. 

Watson,  in  reply.  This  is  not  a  plea  in  excuse,  but  it  [167]  asserts  a  title 
and  interest  in  the  goods,  and  the  several  parts  of  that  title  cannot  be  included 
in  one  traverse.  Where  there  are  several  facts  leading  to  one  point.  the\'  may 
all  be  traversed  together;  but  the  plaintiff  cannot  traverse  several  points  of  the 
defence.  In  debt  upon  a  bond,  which  was  conditioned  to  stand  to  the  award  of  J.  N., 
so  that  he  made  and  delivered  it  to  the  parties  before  such  a  day,  the  defendant 
pleaded  that  no  awaril  was  made  or  delivered  befoi'c  the  day  ;  and  this  was  held  bad 
for  duplicity  :  Bro.  Abr.,  Double  Plea,  pi.  90  :  the  making  and  delivery  being  several 
points,  together  constituting  a  good  award.  The  cases  cited  on  the  other  side  are  all 
referable  to  the  distinction  already  pointed  out,  between  .sever.al  facts  leading  to  one 
point  of  defence,  and  several  points  each  constituting  a  defence.  In  the  case  of  a 
title  traced  through  a  great  number  of  deeds,  it  ends  in  the  fact  of  the  property  vesting 
in  an  individual ;  but  yet  you  cannot  traver.se  all  the  steps  of  that  title.  The  case  of 
JVehh  V.  IVeailicrhy  ])i'(ieeeded  on  the  ground  that  a  denial  of  acceptance  in  satisfaction 
virtually  implies  a  denial  of  the  payment.  [lie  cited  also  Garrard  v.  Ilardcy  (5  Man. 
&G.  471  ;  6  Scott,  N.  K.  459).] 

Cur.  adv.  vult. 

The  jiulgment  of  the  Court  was  now  delivered  by 
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Pollock,  G.  B.     The  demurrer  in  this  case  was  argued  before  my  Brothers  Parke, 

Alderson,  and  Rolfe,  and  myself,  during  the  last  term.  [His  Loidship  stated  the 
pleadings,  and  continued  :  ]  Two  objections  were  made  to  the  replication  ;  the  first  is 
of  importance,  and,  if  decided  for  the  defendants,  it  is  unnecessary  to  consider  the 
other.  The  objection  is,  that  the  traverse  in  the  replication  was  multifarious,  and  put 
in  issue  three  distinct  matters :  first,  the  agreement  between  the  bankrupts  and  Falk 
Brothers  ;  [168]  secondly,  its  performance  by  re-delivery  pursuant  to  the  agreement; 
and,  thirdly,  a  re-delivery  by  authority  of  the  bankrupts,  notified  to  the  defendants, 
which  would  prevent  the  goods  passing  to  the  assignees,  as  being  in  the  apparent 
ownership  of  the  bankrupts. 

It  was  answered,  in  the  first  place,  and  we  think  properly  answered,  that  the 
special  demurrer  objected  to  the  replication  as  containing  two  answers, — the  denial  of 
the  agreement,  and  of  the  performance  of  it, — and  not  three  ;  and  that  the  defend.ints 
can  only  avail  themselves  of  the  grounds  of  objection  for  duplicity  or  multifariousness, 
specially  stated  :  see  Smith  v.  Clinch  (2  Gale  &  D.  225 ;  2  Q.  B.  835).  The  question 
then  is,  whether  the  plaintiffs  can  deny  by  one  traverse  the  agreement  by  Falk 
Brothers  to  give  up  the  claim  on  the  bill  against  the  bankrupts,  and  receive  back  the 
goods  in  satisfaction  of  that  claim,  and  also  the  performance  of  the  agreement,  by  the 
redelivery  and  acceptance  in  satisfaction  and  dischai'ge  of  that  claim. 

The  rule  laid  down  by  Lord  Coke  (Co.  Litt.  126  a.)  is,  that  a  special  issue  must 
be  taken  on  one  material  point ;  and,  in  applying  the  rule,  the  Courts  have  held,  that 
a  plaintiff  is  not  confined  to  a  single  fact,  but  may  include  several,  constituting  one 
point  of  the  defence;  as  in  Bobinsim  v.  Haley  (1  Burr.  316),  Bennvon  v.  Thelwcll 
(7  M.  &  W.  512),  Figem  v.  Osborne  (4  P.  &  D.  345  ;  12  Ad.  &  E.  715),  and,  lastly, 
the  ease  of  Bell  v.  Tuckett  (3  M.  &  G.  785 ;  4  Scott,  N.  R.  402),  in  which  it  was 
decided,  on  the  authority  of  the  other  cases,  that  wherever  the  defendant  pleaded  a 
release  by  one  who  executed  as  an  agent  of  the  plaintiff",  on  behalf  of  the  plaintiif,  and 
who  was  duly  authorized  so  to  do  by  the  plaintifl',  the  plaintiff"  might  include  in  his 
traverse  the  execution  by  the  agent  and  his  authority  to  execute  ;  those  two  facts 
constituting  one  ground  or  point  of  defence.  My  Brother  Maule  truly  says  [169] 
"that  there  is  some  nicety  and  difficulty,  where  several  facts  are  pleaded,  in  saying 
whether  they  come  under  this  description,  or  not ; "  and  we  have  had  considerable  doubt 
in  the  present  case.  A  point  of  defence  is  clearly  not  to  be  confounded  with  the  whole 
defence  contained  in  the  plea  ;  otherwise  there  would  be  no  distuiction  as  to  the  eases 
in  which  a  general  traverse  is  allowable,  and  upon  which  nice  questions  have  ai'isen, 
and  a  plaintiff  might  in  all  cases  deny  the  whole  plea,  though  it  consisted  not  of  mere 
matter  of  excuse  only,  but  of  title  or  authority  derived  from  the  plaintiff.  This 
cannot  be.  A  plea  may,  indeed,  comprise  a  single  point  of  defence  only,  but  it  may 
also  comprise  several  points.  Thus,  a  plea  of  release,  or  money  paid  in  satisfaction,  or 
license,  may  be  considered  as  including  one  point  of  defence  only  :  a  plea  of  right  of 
common  in  the  old  form  comprises  several ;  viz.  a  seisin  in  fee  of  the  land  in  respect 
of  which  the  right  is  claimed,  a  prescriptive  right  for  certain  cattle,  and  the  putting 
on  of  those  cattle.  All  that  the  Court  did  in  Robinson  v.  Raley  was,  to  decide  that  the 
last  part  of  such  a  plea  formed  one  point  of  defence,  though  it  was  capable,  in  that 
case,  of  being  subdivided  into  three  distinct  facts,  viz.  the  ownership  of  the  cattle, 
their  being  commonable,  and  levant  and  couchant.  In  some  cases  of  common,  as,  for 
instance,  for  a  certain  number  of  horses,  it  would  consist  of  one  fact  only.  Had  there 
been  a  replication  in  that  case  putting  in  issue  the  whole  defence,  whether  in  the  form 
of  de  injuriii  &c.,  or  a  denial  of  all  the  matters  in  the  plea,  it  would  have  been 
clearly  bad. 

We  have  then  to  decide,  in  the  present  case,  whether  the  agreement  between  Falk 
Brothers  and  the  bankrupts,  and  the  performance  of  it  on  both  sides,  constitute  one 
point  of  the  defence,  or  two ;  and,  after  some  hesitation,  we  have  come  to  the  conclu- 
sion that  they  constitute  two.  The  averment  bears  a  close  analogy  to  the  plea  of 
accord  and  satisfaction  in  the  old  form,  disapproved  of  by  Lord  Coke  [170]  in  Finnell's 
case  (5  Rep.  117  a.) ;  the  replication  to  which  plea,  in  the  books  of  entries,  traverses 
one  part  only  of  the  allegation  :  Rastall's  Entries,  627  a.  205  b.:  and  we  cannot  find 
any  case  in  which  both  have  Ijeen  denied  together.  That  of  JFebb  v.  IVeatherby 
(1  Bing.  N.  C.  502  ;  1  Scott,  477),  where  it  was  pleaded  that  the  defendant  paid,  and 
the  plaintiff  received  a  sum  in  satisfaction,  was  decided  on  the  ground  that  a  denial 
of  acceptance  in  satisfaction  would  virtually  imply  a  denial  of  payment,  and  conse- 
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queiitly  there  was  no  objection  to  an  express  denial  of  both  :  and  the  Lord  Chief 
Justice  distinctly  said,  it  is  not  a  case  of  accord  and  satisfaction,  and  therefore  at 
least  no  authority  for  the  denial  of  both  those  facts  in  such  a  plea  bj'  one  traverse.  A 
case  was  cited,  decided  by  my  Brother  Wightman,  Garlan  v.  Robinson  (2  Dowl.  P.  C, 
N.  S.  41),  as  an  authority,  that,  where  a  plaintiff  might  traverse  all  the  facts  in  the 
plea  by  the  general  replication,  he  might  confine  himself  to  some  of  them  ;  and  so  the 
traverse  in  this  case,  it  was  argued,  might  be  supported,  though  it  included  two  facts. 
It  is  a  sufficient  answer  to  say,  that  here  the  plaintiffs  could  not  have  traversed  all 
the  allegations  in  the  plea,  because  it  contained  matter  of  title  to  the  goods  ;  and 
therefore  the  traversing  of  two  facts  could  not  on  this  ground  be  supported. 

We  are  of  opinion,  therefore,  that  the  replication  is  bad,  and  the  first  objection 
must  prevail ;  and  it  is  therefore  unnecessary  to  consider  the  second. 

The  plaintiffs  may,  however,  amend  on  payment  of  costs,  if  they  should  be  able 
to  do  so. 

Leave  to  amend  accordingly ;  otherwise,  judgment  for  the  defendant. 

[171]  Turner  and  Another,  Assignees  of  Edward  Gibson,  a  Bankrupt  v.  The 
Mayor  and  Corporation  of  Kend.^l.  June  12,  1844. — Where  work  is  done 
under  a  contract,  and  an  action  is  brought  for  the  amount  of  it  by  one  party,  but 
another  claims  to  be  entitled  to  be  paid  for  it,  and  gives  notice  thereof  to  the 
defendant : — Semble,  that  such  a  case  is  not  within  the  Interpleader  Act,  1  &  2 
Will.  4,  c.  58,  s.  1  ;  and  it  is  the  fault  of  the  defendant,  who  made  the  contract, 
that  he  does  not  know  with  whom  he  contracted. 

[S.  C.  2  D.  &  L.  197.] 

This  was  an  action  for  work  and  labour,  goods  sold  and  delivered,  &c.  ;  and  the 
action  having  been  brought,  a  rule  nisi  had  been  obtained  by  the  defendant,  under 
the  1st  section  of  the  Interpleader  Act,  1  &  2  Will.  4,  c.  58.  It  appeared  from  the 
affidavits,  that  work  to  the  amount  of  701.  10s.  had  been  done  for  the  defendants  in 
the  repairs  of  the  Town  Hall  of  Kendal  by  one  Edward  Gibson,  who  was  stated  to 
have  been  employed  by  the  defendants  to  do  the  work ;  that  Gibson  had  since  become 
bankrupt,  and  that  this  action  was  brought  by  his  assignees.  The  affidavits  further 
stated,  that  one  Christopher  Gibson,  the  son  of  Edward  Gibson,  gave  notice  to  the 
defendants  that  he  had  done  the  work,  and  claimed  the  above  amount  as  due  to  him. 
This  rule  was  therefore  obtained,  calling  upon  Christopher  Gibson  to  appear  and  state 
the  nature  and  particulars  of  his  claim.     On  thi.s,  the  last  day  of  term, 

Jervis,  on  behalf  of  Christopher  Gibson,  shewed  cause.  This  is  not  a  case  within 
the  Interpleader  Act.  The  1st  section  provides,  that,  upon  application  made  by  or 
on  the  behalf  of  any  defendant,  sued  in  any  of  his  Majesty's  courts  of  law  at 
Westminster,  &c.,  shewing  that  such  defendant  does  not  claim  any  interest  in  the 
subject-matter  of  the  suit,  but  that  the  right  thereto  is  claimed  or  supposed  to  belong 
to  some  third  party,  &c.,  it  shall  be  lawful  fur  the  Court  to  make  orders,  calling  on 
such  third  party  to  appeal'  and  state  the  nature  and  particulars  of  his  claim.  Now, 
how  can  it  be  said  that  the  defendants  in  this  case  do  not  claim  any  interest  in  the 
subject-matter  of  the  suit?  This  is  a  mere  chose  in  action,  and  the  amount  of  what  is 
due  is  not  ascertiiined.  It  is  not  like  the  case  of  a  specitic  chattel,  [172]  or  of  a  stake 
or  deposit.  [Alderson,  B.  This  is  a  case  where  the  persons  who  made  the  contract 
say  they  do  not  know  with  whom  they  made  it ;  but  they  ought  to  know  with  whom 
they  contracted.] 

Cardwell,  for  the  assignees.  A  party  is  bound  to  know  with  whom  he  contracts, 
and  this  is  not  a  case  within  the  act.  It  is  a  condition  of  the  act  that  the  party 
applying  shall  shew  he  has  no  interest  in  the  subject-matter  of  the  suit.  The  affidavit 
of  the  defendants  states  that  Christopher  Gibson  claims  701.  10s.,  but  the  claim  of 
the  other  party  is  uncertain.  As  there  is  nothing  whatever  to  fix  the  amount  of  the 
demand,  it  cannot  be  a  case  within  the  act;  and  a  Court  of  equity  would  not  in  such 
a  case  have  allowed  a  bill  of  interpleader. 

Cowling,  for  the  defendants,  in  support  of  the  rule.  This  is  not  a  claim  for 
unliquidated  damages,  but  for  the  value  of  certain  work  done  for  the  defendants,  the 
amount  of  which  is  not  in  dispute  ;  the  only  question  is  to  whom  it  is  payaljle.  The 
defendants  have  no  interest  in  the  subject-matter  of  the  suit,  as  they  admit  they  are 
bound  to  pay  one  party  or  the  other.     The  language  of  the  statute  seems  to  contem- 
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plate  ;i  case  of  this  description,  for  it  mentions  actions  of  assumpsit  and  debt.  This 
is  an  action  for  a  precise  debt.  It  is  very  true  a  party  ouijht  to  know  with  whom  he 
contracts,  but  thei'e  are  many  cases  in  which  it  may  be  doubtful  with  whom  the 
contract  is  really  made.  In  Skinner  v.  Stokes  (4  B.  &  Aid.  437),  the  contract  was 
made  with  one  of  the  plaintiffs  only,  but  it  was  held  that  the  parties  really  interested 
might  sue.  So,  here,  if  the  sou  did  the  work,  the  question  would  be,  whether  it  was 
doue  on  his  own  account  or  on  behalf  of  his  father.  [Kolfe,  B.  Is  there  any  instance 
of  an  interpleader  being  [173]  granted  because  a  party  did  not  know  with  whom  he 
contracted  ?]  In  the  case  of  a  wager,  it  may  equally  be  said  that  the  stakeholder 
ought  to  know  with  whom  the  wager  was  laid.  [Alderson,  B.  In  that  case  he  makes 
the  contract  with  the  winner.]  When  there  are  two  persons  who  claim  to  be  paid, 
and  the  party  upon  whom  the  claim  is  made  admits  that  he  is  liable  to  one  or  the 
other,  the  Court  will  not  introduce  nice  distinctions  into  an  act  intended  for  the  relief 
of  parties  placed  in  such  difficulties.  [Parke,  B.  James  v.  Pritchanl  (7  M.  &  W.  216) 
is  an  authority  which  bears  on  this  case,  shewing  that  the  defendants  are  not  entitled 
to  relief.]  That  was  on  the  ground  that  the  defendant  had  entered  into  a  contract 
with  the  plaintiff  expressly  for  the  purchase  of  the  goods.  This  case,  it  is  submitted, 
being  an  action  brought  for  a  debt  claimed  by  two  parties,  is  clearly  within  the  act. 
[He  referred  to  Cruwshuy  v.  Thornton  (2  Myl.  &  Cr.  1).] 

Pollock,  C.  B.  This  is  not  a  case  for  the  last  day  of  term,  as  it  raises  a  question 
of  some  doubt.  But,  as  at  present  advised,  the  impression  of  the  Court  is,  that  it  is 
not  the  subject  of  an  interpleader  rule.  Where  a  party  enters  into  a  contract,  and 
does  not  know  with  whom  he  contracts,  it  is  his  own  fault.  Where,  in  cases  of  bauk- 
luptcy  or  insolvency,  a  party  comes  to  the  Court  to  help  him  out  of  an  uncertainty 
which  he  cannot  avoid,  it  is  a  different  thing.  If,  however,  the  defendants  can  obtain 
the  consent  of  the  other  parties  that  the  Court  shall  deliver  their  opinion  at  the 
sittings  aftei'  term,  we  will  do  so  on  some  one  of  the  days  appointed  for  special  cases ; 
otherwise  the  rule  will  be  discharged. 

The  other  parties  not  concuriiug,  the  rule  was  discharged. 

Kule  discharged. 

[174]  Foley  and  Another  v.  Addenbbooke  and  Others.  June  12,  1844. — A 
lessee  of  furnaces,  ironworks,  and  ironstone,  mines  covenanted  to  work  the 
furnaces  effectually,  unless  prevented  by  inevitable  accident  or  want  of  materials, 
or  unless  the  ironstone  should  be  insufficient  in  quantity  or  quality,  or  would  not 
by  itself,  or  with  a  proper  mixture  or  process,  make  good  common  pig-iron  :  — 
Held,  that  the  mixture  intended  was  not  necessarily  of  ingredients  procurable 
on  the  demised  premises. — The  lease  also  contained  a  covenant  to  raise  a  certain 
quantity  of  ironstone  in  each  quarter  of  a  year,  and  pay  certain  royalties  upon 
it,  or  else  to  pay  a  certain  fixed  quarterly  rent  to  the  landlords : — Held,  that  the 
landlords,  having  declared  in  respect  of  breaches  of  both  the  above  covenants,  and 
money  having  been  paid  into  court  and  accepted  in  satisfaction  of  the  latter,  were 
entitled  to  nominal  damages  only  in  respect  of  the  former. — The  lease  contained 
a  covenant  to  repair  and  yield  up  in  repair  the  furnaces,  fiie-engine,  iron-works, 
dwelling-houses,  and  all  other  erections,  buildings,  improvements,  and  alterations, 
to  be  thereafter  erected,  built,  or  set  up,  except  the  iron-woi'k  castings,  railways, 
wimseys,  gins,  machines,  and  the  moveable  implements  and  materials  used  in  or 
about  the  said  furnaces,  fire-engine,  iron-works,  stone-pits,  and  premises ;  and 
there  was  a  power  given  to  the  lessors  to  purchase  those  articles,  giving  a  certain 
notice  before  the  expiration  of  the  lease : — Held,  that  the  defendants  had  a  right 
to  remove  whatever  was  in  the  nature  of  a  machine  or  part  of  a  machine,  but  not 
what  was  in  the  nature  of  building  or  support  of  building,  although  made  of  iron  ; 
and  that  in  such  removal  the  defendants  might  disturb  such  brickwork  as 
was  necessary,  and  were  not  bound  to  restore  it  to  a  perfect  state,  as  if  the 
article  it  was  intended  to  support  or  cover  were  still  there ;  but  that  the  defen- 
dants were  liable  for  any  unnecessary  disturbance  of  brickwork. 

[S.  C.  14  L.  J.  Ex.  169.     For  proceedings  in  Queen's  Bench  see  4  Q.  B.  197; 

114  E.  E.  872.] 

This  was  an  action  of  covenant,  which  came  on  to  be  tried  at  the  Summer  Assizes 
for  the  county  of  Stafford,  in  1843,  before  Williams,  J.,  when  a  verdict  was  taken  for 
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the  plaintiffs  for  the  damages  in  the  declaration,  subject  to  the  opinion  of  this  Court 
on  the  following  case,  which  was  stated  by  a  gentleman  at  the  Bar,  to  whom  the 
matter  was  referred  for  that  purpose : — 

This  action  was  brought  by  Edward  Thomas  Foley,  Esq.,  and  Sir  Edward  Dolman 
Scott,  Baronet,  as  the  respective  heirs  of  Eliza  Maria  Foley  and  Mary  Whitby,  against 
the  defendants,  as  the  assignees  of  J.  A.  Addenbrooke,  to  recover  damages  for  the 
breach  of  certain  covenants  contained  in  an  indenture  of  lease,  bearing  date  the  Sth 
day  of  January,  1799,  and  made  between  one  Edward  Foley  and  the  said  Eliza  Maria 
his  wife,  and  the  said  Mary  Whitby,  of  the  one  part,  and  the  said  J.  A.  Addenbrooke 
of  the  other,  whereby  the  said  Edward  Foley  and  Eliza  Maria  his  wife,  and  the  said 
Mary  Whitby  demised  unto  the  said  J.  A.  Addenbrooke,  his  executors,  administrators, 
and  assigns,  first,  a  close  of  land  therein  described  as  being  part  of  two  certain  pieces 
of  laud  called  or  known  by  the  several  names  of  Long  Meadow  and  Near  Moor  Croft, 
[175]  and,  secondly,  a  certain  other  close  of  land  called  or  known  by  the  name  of 
the  Koundabout,  being  part  of  a  certain  farm  called  Bradley  Hall  Farm,  situate  and 
being  at  Bradley,  in  the  county  of  StafiFord,  together  with  certain  powers,  liberties, 
licenses,  and  authorities  in  the  said  indenture  mentioned,  for  a  term  of  forty-two 
years,  to  commence  from  the  25th  of  December  then  next  ensuing.  And  the  said 
indenture  contained,  amongst  other  covenants  and  provisions,  a  covenant  by  the  said 
J.  A.  Addenbrooke,  the  lessee,  to  erect  a  furnace  and  iron-works  thereon ;  and,  in 
case  sufficient  ironstone  could  be  got  to  supply  another  furnace,  to  erect  a  second 
furnace  within  ten  years,  for  the  purpose  of  making  and  smelting  iron  ;  and  from 
time  to  time,  and  at  all  times  during  the  said  term  thereby  demised,  to  carry  on  and 
effectually  work  the  said  furnace  and  iron-works,  and  second  furnace,  as  the  case 
might  be,  without  intermission  or  loss  of  time,  save  only  foi'  such  time  and  times  as 
there  should  be  absolute  necessity  for  stopping  or  discontinuing  the  said  furnaces  and 
iron-works  for  repairs  or  alterations,  or  from  any  other  unavoidable  accident  that 
might  happen  to  the  same,  or  the  want  of  supply  of  necessary  materials  for  carrying 
on  the  same,  or  in  case  the  ironstone  to  be  got  or  raised  by  the  said  J.  A.  Addenbrooke, 
his  executors,  administrators,  or  assigns,  from  and  out  of  the  lands  and  grounds  of 
the  said  Edward  Foley  and  Eliza  Maria  Foley  his  wife,  and  the  said  Mary  Whitby, 
as  thereinafter  mentioned,  should  be  insutticient  in  quantity  to  supply  the  said 
furnaces  or  ironworks,  or  would  not  by  itself,  or  with  a  proper  mixture  and  process 
in  the  smelting  or  manufacturing  thereof,  make  good  common  pig-iron. 

Upon  this  last  covenant  the  plaintiffs  assigned  a  breach  in  the  following  words  : — 
"  That,  on  the  1st  of  January,  1816,  and  on  divers  days  and  times  between  that  day 
and  the  expiration  of  the  lease,  the  said  furnaces  and  iron-[176]-works  were  not,  nor 
was  either  of  them,  carried  on  or  effectually  worked  without  intermission  or  loss  of 
time,  although,  on  those  days  and  times,  or  any  of  them,  there  was  no  necessity  for 
stopping  or  discontinuing  the  said  furnaces  and  iion-works,  or  any  part  thereof,  for 
repairs  or  alterations,  or  from  any  unavoidable  accident,  or  the  want  of  supply  of 
necessary  materials  for  carrying  on  the  same,  <and  although  at  all  those  days  and  times 
the  ironstone  to  be  got  and  raised  from  and  out  of  the  lands  and  grounds  in  the  said 
indenture  mentioned  was  sufficient  in  quantity  to  supply  the  said  furnaces  and  iron- 
works, and  such  ironstone  could  by  itself,  and  with  a  proper  mixture  and  process  in 
the  smelting  and  manufacturing  thereof,  make  good  common  pig-iron." 

To  this  bre;ich  the  defendants,  after  03'er  of  the  indenture  of  lease,  pleaded,  first, 
peiformance  of  the  covenant ;  secondly,  that  the  defendants  were  prevented  from 
carrying  on  the  furnaces  by  necessary  repairs  and  unavoidable  accidents,  and  the 
want  of  necessary  materials  ;  thirdly,  that  the  ironstone  was  not  sufficient  in  quantity 
nor  of  quality  to  make  good  pig-iron. 

The  said  J.  A.  Addenbrooke,  the  lessee,  after  the  execution  of  the  said  lease, 
entered  upon  the  demised  premises,  and,  in  compliance  with  his  covenant,  erected 
thereon,  within  the  first  year  of  the  said  term,  one  good,  sufficient,  and  substantial 
furnace  or  iron-work,  called  Furnace  No.  1,  and  a  fire-engine,  for  the  purpose  of  smelt- 
ing iron,  with  sufficient  other  necessar}'  erections  and  buildings  for  carrying  on 
the  iron  trade ;  and,  within  the  first  ten  years  of  the  said  term,  also  erected  a  second 
good,  sufficient,  and  substantial  furnace  or  iron-work,  called  Furnace  No.  2,  for  the 
purpose  of  making  and  smelting  iron  as  aforesaid  ;  and  the  said  furnaces  and  iron- 
works were,  and  each  of  them  wa-s,  carried  on  and  effectually  worked  without  inter- 
mission or  loss  of  time,  according  to  the  true  intent  and  meaning  of  the  said  [177] 
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covenant,  by  the  said  J.  A.  Addenbrooke  in  bis  lifetime,  and  by  the  defendants,  after 
the  decease  of  the  said  J.  A.  Addenbrooke,  until  the  last  year  of  the  said  term.  But 
in  the  month  of  May  in  that  year,  the  defendants  caused  the  fui'nace  No.  2  to  be 
put  out ;  and  in  the  month  of  August  following,  they  caused  the  furnace  No.  1  to  be 
also  put  out ;  and  from  the  month  of  May  till  the  month  of  August  in  that  year,  the 
furnace  No.  1  alone  was  in  work  ;  and  from  the  month  of  August  to  the  end  of  the 
term,  both  furnaces  had  ceased  to  work.  At  the  times  that  the  said  furnaces  were 
extinguished  by  the  defendants  as  aforesaid,  there  was  no  necessity  for  stopping  or 
discontinuing  the  said  furnaces,  or  cither  of  them,  for  any  necessary  repairs  or  altera- 
tions, or  by  reason  of  any  unavoidable  accident ;  but  if  the  said  furnaces  had  been 
kept  in  work  up  to  the  last  day  of  the  said  term,  it  would  not  have  been  possible  for 
the  defendants  to  have  exercised  during  the  term  any  right  they  might  have,  either 
under  the  provisions  of  the  lease  or  at  common  law,  of  removing  the  machinery  and 
fixtures  belonging  to  the  said  furnaces  and  iron-works.  The  space  of  time,  however, 
between  the  month  of  August  and  the  end  of  the  term  was  longer  than  was  absolutely 
necessary  for  the  purpose  of  removing  the  same.  Neither  was  there  any  necessity 
for  stopping  and  discontinuing  the  said  furnaces,  or  either  of  them,  by  reason  of  the 
want  of  supply  of  necessary  materials  for  carrying  them  on,  unless  the  Court  shall  be 
of  opinion  that  the  following  facts  amount  to  a  want  of  supply  of  necessary  materials. 

The  said  indenture,  besides  the  demise  of  the  above-mentioned  closes  of  land, 
also  contained  a  demise  to  the  said  J.  A.  Addenbrooke,  his  executors,  administrators, 
and  assigns,  of  all  and  singular  the  mines  and  veins  of  ironstone  in  and  under  the 
demised  closes,  and  also  under  certain  other  closes  of  the  lessors  mentioned  and 
described  in  the  said  indenture  of  lease,  but  not  demised  thereby,  with  [178]  liberty 
from  time  to  time,  and  at  all  times  during  the  continuance  of  that  demise,  to  enter 
into  and  upon  the  said  lands  and  premises,  and  there  to  work  the  said  mines  of  ii-on- 
stone  for  a  like  term  of  forty-two  j'ears,  commencing  as  aforesaid,  at  the  rent  of  3s. 
a  bloom  for  each  and  every  bloom  of  ironstone,  (other  than  and  except  for  the  refuse 
ironstone  therein  mentioned),  and  so  on  in  proportion  for  any  greater  or  less  quantity 
than  a  bloom,  which  the  said  J.  A.  Addenbrooke,  his  executors,  administrators,  or 
assigns,  should,  from  time  to  time  during  the  continuance  of  that  demise,  raise  or  get 
out  of  the  aforesaid  lands  or  mines,  each  bloom  to  be  of  the  weight  therein  mentioned, 
to  be  paid  and  payable  by  four  equal  quarterly  payments  in  each  and  every  year  of 
the  said  term.  And  the  said  J.  A.  Addenbrooke  further  covenanted  to  pay  the  sum 
of  3s.  for  each  and  every  bloom  of  ironstone  as  aforesaid,  which  he  the  said  J.  A. 
Addenbrooke,  his  executors,  administrators,  and  assigns,  should  from  time  to  time 
raise  and  get  out  of  the  said  mines  thereby  demised  ;  and  also  quarterly  and  every 
quarter  of  a  year  during  the  continuance  of  that  demise,  to  raise  and  get  from  and 
out  of  the  said  mines  thereby  demised  (if  there  to  be  found)  not  less  than  780  blooms 
of  ironstone,  and  as  much  more,  quarterly  and  annually,  as  the  said  furnaces  and 
works  should  or  might  use  or  consume,  or  otherwise  to  pay  to  the  said  Edward  Foley, 
and  Eliza  M.  Foley  his  wife,  and  the  said  Mary  Whitby,  and  the  heirs  and  assigns  of 
the  said  Eliza  M.  Foley  and  Maiy  Whitby  respectively,  the  sum  of  £468,  by  way  of 
rent  for  the  said  mines  of  ironstone,  yearly,  during  such  part  of  the  said  term  that 
the  said  J.  A.  Addenbrooke,  his  heirs,  executors,  administrators,  or  assign.s,  should 
not  raise  or  get  3120  blooms  of  ironstone  out  of  the  mines  thereby  demised,  in  case 
the  said  mines,  if  worked  according  to  the  true  intent  and  meaning  of  the  said  inden- 
ture, would  produce  that  quan-[179]-tity  annually,  the  same  to  be  paid  and  payable 
by  four  equal  quarterly  payments  in  every  year  in  manner  thereinbefore  mentioned. 

[The  case  then  stated,  that  the  lessors  were  owners  of  the  coal  underneath  the 
demised  lands  and  the  other  closes  of  land,  and  at  the  time  of  the  demise  were  working 
the  coal-pits  there ;  and  there  was  an  exception  out  of  the  demise  of  the  coal  under 
the  demised  land,  with  power  to  the  lessors  to  get  and  sell  the  same  ;  with  a  proviso, 
that  nothing  should  authorize  the  lessee  to  get  ironstone  under  any  of  the  lands  where 
the  getting  of  the  same  might  prejudice  the  lessors  in  getting  the  coal.] 

And  the  said  indenture  also  contained  a  covenant  by  the  said  J.  A.  Addenbrooke 
to  buy  of  and  take  from  the  said  lessors,  and  their  respective  heirs  and  assigns,  from 
the  mines  and  coal-works  at  Bradley  aforesaid,  weekly  and  every  week,  from  time  to 
time  and  at  all  times  during  the  continuance  of  that  demise,  at  least  two  hundred 
tons  weight  of  coal  of  the  description  and  qualities  therein  mentioned,  and  also  all 
such   further  quantity  of  coal  of  the  quality  and  description   and   weights   therein 
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mentioned,  and  also  all  the  small  coal  that  the  said  J.  A.  Addeiibrookc,  his  executors, 
administrators,  or  assigns,  should,  from  time  to  time  during  that  demise,  use  or  consume 
at  the  said  intended  furnaces  and  iron-works,  in  case  the  said  lessors  and  their 
respective  heirs  could  supply  the  same  from  the  said  works  at  Bradley  aforesaid,  and 
not  of  any  other  person  or  persons  whomsoever,  to  he  paid  for  at  certain  prices  therein 
mentioned  :  with  a  covenant  by  the  said  J.  A.  Addenbrooke,  his  executors,  adminis- 
trators, or  assigns,  not  to  buy,  fetch,  use,  burn,  consume,  or  employ  any  coal  or  iron- 
stone as  aforesaid  at  the  said  fui-naces,  iron-works,  and  other  works  erected  on  the 
said  demised  lands  and  premises,  pursuant  to  the  covenants  thereinbefore  contained, 
or  in  or  about  any  of  the  manufactories  there  carried  on,  or  which  he  the  said  J.  A. 
Addenbrooke,  [180]  his  executors,  administrators,  or  assigns,  should  be  in  anywise 
concerned  or  interested  in,  upon  the  said  thereby  demised  premises,  from  any  other 
colliery  or  collieries,  mine  or  mines,  belonging  to  any  other  person  or  persons  whom- 
soever other  than  the  said  lessors,  and  their  heirs  and  assigns,  in  case  they  could  get 
and  raise  sufficient  and  proper  coal,  and  a  sufficient  and  propei-  quantity  and  quality 
of  ironstone  could  be  got  or  found  in  the  mines  thereljy  demised  ;  and  except  at  such 
time  and  times  only  as  the  said  lessors,  and  their  respective  heirs  and  assigns,  should 
not  be  able  to  supply  the  said  J.  A.  Addenbrooke,  his  executors,  administrators,  and 
assigns,  with  a  sufficient  quantity  of  coals  of  the  description  aforesaid  ;  and  also  except 
such  Lancashire  or  other  iron  ore  as  the  said  J.  A.  Addenbrooke,  his  executors, 
administrators,  and  assigns,  might  have  occasion  to  use  at  the  said  furnaces  and  iron- 
works for  the  better  fluxing  and  improving  the  said  ironstone  to  be  raised  out  of  the 
said  mines,  not  thereby  lessening  the  quantity  of  3120  blooms  to  be  annually  got  and 
raised  out  of  the  said  premises  thereby  demised. 

The  said  indenture  also  contained  a  corresponding  covenant  hy  the  lessors  at  all 
times  during  the  continuance  of  the  demise  to  continue  to  work  the  mines  then  open, 
and  raise  and  get  the  thick  coal  in  and  under  the  several  clo.ses  of  land  thereinbefore 
mentioned,  and  to  sell  and  deliver  to  the  lessee  at  least  two  hundred  tons  of  coal 
weekly,  in  case  they  could  get  and  raise  so  much  from  the  said  works;  and  not  to  sell 
to  any  other  person  until  they  should  have  supplied  the  lessee. 

The  case  then  stated,  that  the  lessors,  and,  after  their  decease,  the  plaintiffs 
continued  to  raise  the  coal  during  the  lease,  and  at  the  time  of  the  alleged  breach 
were  occupiers  of  the  coal-pits  ;  and  that  they  failed  to  supply  sufficient  coal,  but 
supplied  all  that  could  be  got  from  the  pits  ;  and  the  defendants  were  able  to  procure 
coals  from  other  collieries  at  the  market  price. 

[181]  At  the  time  of  the  alleged  breach  of  covenant,  there  was  not  any  insufficiency 
in  the  supply  of  ironstone  from  the  said  demised  mines,  there  being,  at  the  time  that 
the  furnaces  were  put  out,  between  twenty  and  thirty  acres  of  ironstone  ungot,  which 
the  defendants  might  have  got  for  the  supply  of  the  furnaces. 

The  ironstone  so  remaining  ungot  was  of  a  kind  called  New  Mine,  and  incapable 
of  making  saleable  pig-iron  without  the  mixture  of  a  richer  ore  called  Blue  Flats,  or 
of  an  ore  called  Lancashire  ore,  but  no  Blue  Flats  or  Lancashire  ore  were  produced 
from  the  mines  demised  to  the  defendants  as  aforesaid,  and  the  New  Mine  stone  had 
been  got  and  smelted  by  the  defendants  and  their  predecessors  from  the  same  mines 
for  many  years  prior  to  the  year  1841,  and  the  time  of  the  said  alleged  breach  of 
covenant;  but,  at  the  commencement  of  the  lease,  and  for  a  long  period  during  the 
lease,  a  richer  ore,  called  the  "Clubbin  Stone,"  lying  nearer  to  the  surface,  and  aliove 
the  New  Mine,  was  got  and  smelted  by  the  defendants,  and  it  was  not  till  the 
exhaustion  of  the  CJubbin  Stone  that  they  began  to  work  the  lower  stratum  of  inferior 
ore  called  New  Mine. 

The  plaintiffs,  in  their  declaration,  also  assigned  breaches  on  the  several  covenants 
by  the  lessee  to  pay  the  rent  of  3s.  a  bloom  for  every  bloom  of  ironstone  to  be  got 
during  the  term,  and  also  to  raise  not  less  than  780  blooms  of  iionstone  per  quarter,  or 
to  jjay  £108  3'early,  by  way  of  rent,  every  year  that  he  should  not  raise  3120  blooms 
of  ironstone. 

On  these  breaches  the  defendants  paid  money  into  court,  which  the  plaintiffs  took 
out  in  satisfaction  of  the  .same,  and  the  dcfciid.iiits  have  in  fact  paid  3s.  per  bloom 
for  every  bloom  of  ironstone  actually  raised  by  them  during  the  last  year  of  the  said 
term,  and  also  the  sum  of  ,£4(58  in  respect  of  the  quantity  by  which  the  amount  raised 
in  that  year  had  fallen  short  of  3120  blooms,  i^ut  the  two  fuinaces,  if  l)oth  of  tlicni 
had  been  efl'ectually  worked  during  the  whole  of  the  last  year  of  the  term  [182] 
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without  intermission,  would  have  consumed  a  far  greater  quantity  than  3120  blooms 
of  ironstone. 

The  said  indenture  also  contained  a  further  covenant,  that  he  the  said  J.  A. 
Addenbrooke,  his  executors,  administrators,  or  assigns,  should  and  would,  from  time 
to  time  and  at  all  times  during  that  demise,  well  and  sufficiently  repair,  amend, 
maintain,  scour,  cleanse,  preserve,  and  keep  in  good,  sufficient,  and  tenantable  order 
and  repair,  all  the  gates,  rails,  stiles,  hedges,  ditches,  mounds,  and  fences  of  and 
belonging  to  the  said  thereby  demised  lands  and  premises,  and  the  furnace  and 
furnaces,  fire-engine,  iron-works,  dwelling-houses,  and  other  erections  and  buildings 
to  be  erected  and  built  by  the  said  J.  A.  Addenbrooke,  his  heirs,  executors,  adminis- 
trators, or  assigns,  on  the  said  demised  lands  and  premises,  he  and  they  being  allowed 
to  get  clay  (other  than  and  except  fire-clay)  from  time  to  time  upon  the  said  premises, 
if  there  to  be  found,  for  making  of  bricks,  tiles,  and  other  articles  for  erecting,  building, 
altering,  and  repairing  the  said  furnace  and  furnaces,  fire-engine,  and  other  erections 
and  buildings,  or  otherwise  for  the  use  of  the  works  to  be  carried  on  by  the  said 
J.  A.  Addenbrooke,  his  executors,  administrators,  or  assigns,  and  to  be  used  on  the 
premises  only  ;  and  the  said  furnace  and  furnaces,  fire-engine,  iron-works,  dwelling- 
houses,  and  all  other  erections,  buildings,  improvements,  and  alterations,  to  be  there- 
after erected,  built,  or  set  up,  (except  the  iron-work  castings,  railways,  gins,  wimseys, 
machines,  and  the  movealjle  implements  and  materials  used  in  or  about  the  said 
furnaces,  fire-engine,  iron-works,  stone  pits,  and  premises),  so  repaired,  amended,  and 
kept  in  repair  as  aforesaid,  should  and  would,  at  the  expiration  or  other  sooner 
determination  of  the  said  lease,  quit,  leave,  surrender,  and  yield  up  into  the  hands 
and  quiet  possession  of  the  said  lessors,  without  any  molestation,  hindrance,  or  inter- 
ruption whatsoever.  Upon  this  the  plaintiffs  assigned  a  breach  in  the  words  of  the 
covenant :  that  the  defendants  did  not  repair  nor  leave  in  repair  at  the  end  of  the 
[183]  lease,  but,  on  the  contrary,  part  of  the  furnaces,  &c.,  being  other  than  the  iron- 
work, &c.,  was  by  the  defendants  wrongfully  pulled  down  and  removed,  and  the 
furnaces,  &c.,  being  other  than  the  iron-work,  &c.,  were  suffered  to  be  and  continue, 
and  at  the  expiration  of  the  lease  were  left,  in  bad  order  and  condition  for  want  of 
repair. 

To  this  breach  the  defendants  pleaded,  first,  a  special  traverse  of  the  breach,  and 
averred  that  the  defendants  did  well  and  sufficiently  repair  the  said  gates,  &c.,  and 
the  said  furnace,  fire  engines,  iron-works,  &c.,  and  yield  up  the  same  so  repaired,  other 
than  the  iron-work  castings,  &c.,  according  to  the  covenant,  absque  hoc  &c.  Secondly, 
that  the  said  matters  and  things  in  that  breach  complained  of  were,  and  each  and 
every  part  thereof  was,  done  and  occasioned  under,  by  virtue,  and  in  execution  of 
the  said  powers,  rights,  liberties,  and  privileges  granted  and  reserved  to  the  said 
J.  A.  Addenbrooke  in  and  by  the  said  indenture  of  lease  in  the  said  declaration  above 
mentioned.  Thirdly,  as  to  so  much  of  the  breach  of  covenant  secondly  above  assigned 
as  relates  to  the  said  gates,  &c.,  and  to  the  said  residue  of  the  fui-naoes,  fire-engine, 
iron-works,  dwelling-houses  and  other  erections  and  buildings,  the  defendants  say, 
that  they  the  said  defendants  would  have  kept  and  performed  their  said  covenant 
with  regard  to  the  same  and  every  part  thereof,  if  the  plaintiffs  had  not  entered  and 
come  into  possession  of  the  said  demised  lands  and  premises,  and  obstructed  the  defen- 
dants as  hereinafter  mentioned.  And  the  defendants  in  fact  say,  that  the  plaintitfs 
did,  before  the  time  of  committing  so  much  of  the  said  breach  of  covenant  as  in  the 
introductory  part  of  this  plea  is  mentioned,  or  any  part  thereof,  to  wit,  on  the  1st  day 
of  January,  1836,  and  on  divei's  other  days  and  times  between  that  day  and  the  day 
of  the  expiration  of  the  said  demise,  with  carts,  carriages,  horses,  and  workmen,  enter 
and  come  into  and  upon  the  said  demised  lands  and  premises,  and  put  and  place  divers 
large  quantities  of  dirt,  [184]  ashes,  rubbish,  coal,  and  other  substances  upon  the  said 
demised  lands  and  premises,  and  near  to,  about,  in,  and  upon  the  said  gates,  rails, 
stiles,  hedges,  ditches,  mounds,  and  fences,  and  near  to,  about,  in,  and  upon  the  said 
residue  of  the  furnaces,  fire-engine,  iron-works,  dwelling-houses,  and  other  erections, 
and  encumbered,  choked  up,  injured,  and  destroyed  the  same,  and  kept  and  continued 
the  same  so  encumbered,  choked  up,  injured,  and  destroyed  for  a  long  time,  to  wit, 
till  the  expiration  of  the  said  demise ;  and  they,  at  the  said  times  in  the  second  breach 
mentioned,  hindered  and  prevented  the  defendants  from  performing  their  said  covenant, 
as  to  so  much  thereof  as  they  are  alleged  to  have  broken  in  the  part  of  the  said  breach 
by  the  plaintifis  secondly  above  assigned.     The  fourth  plea  was,  as  to  so  much  of  the 
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breach  as  relates  to  the  residue  of  the  furnaces,  i^'c.,  that  the  plaintiffs  wrongfully 
mined  under  the  demised  lands  in  the  breach  mentioned,  and  under  the  lands  adjoin- 
ing thereto,  by  reason  whereof  the  residue  of  the  said  furnaces,  &c.  became  out  of 
condition  without  the  default  of  the  defendants,  whereby  they  were  hindered  from 
performint;  their  covenant. 

The  plaintitis  joined  issue  on  the  first  of  these  pleas;  to  the  second  they  replied, 
denying  that  the  matter  and  things  alleged  in  the  breach  were  done  or  occasioned 
under  or  by  \'irtue,  or  in  execution  of  the  powers,  rights,  and  privileges  granted  and 
reserved  to  the  said  J.  A.  Addenbrooke  by  the  said  lease ;  and  to  the  third  and  fourth 
pleas  they  replied  de  injuria. 

Besides  the  said  two  furnaces  hereinbefore  mentioned,  the  defendants  also  built  on 
the  first^demised  close  of  land  very  extensive  iron-works,  consisting  of  casting-houses 
and  a  forge  and  mill,  together  with  refineries,  furnaces,  warehouses,  sheds,  and  build- 
ings necessary  and  requisite  for  carrying  on  the  iron  trade,  and  they  also  built  neces- 
sary houses  for  workmen  to  reside  in  to  carry  on  the  intended  iron-works. 

[185]  The  indenture  of  lease  contained  a  pro\nso,  that,  at  the  end,  expiration,  or 
other  sooner  determination  of  the  demise,  the  lessors  and  their  respective  heirs  should, 
upon  their  giving  six  months'  previous  notice  in  writing  of  their  intention,  whether 
they  would  purchase  or  not,  to  the  said  J.  A.  Addenbrooke,  his  executors,  &c.,  have 
an  option  of  purchasing  the  several  iron  castings,  railways,  gins,  wimseys,  boilers, 
machines,  and  moveable  implements,  and  materials  then  in  use,  or  being  in  or  about 
the  said  furnaces,  fire-engine,  iron-works,  stone-pits,  lands,  and  premises,  at  a  price  to 
be  determined  in  the  manner  therein  mentioned  :  and,  in  the  event  of  their  neglecting 
to  avail  themselves  of  their  option  in  that  behalf,  then  it  should  and  might  be  lawful 
to  and  for  the  said  J.  A.  Addenbrooke,  his  executors,  administrators,  and  assigns,  to 
remove  and  carry  away,  for  his  and  their  own  use  and  benefit,  all  and  every  the  said 
several  iron  castings,  railways,  gins,  wimseys,  boilers,  machines,  and  moveable  imple- 
ments and  materials  then  in  use,  or  being  in  or  about  the  said  furnaces,  fire-engine, 
iron-works,  stone-pits,  and  premises. 

A  gin  is  a  windlass  fixed  in  the  ground  and  worked  by  a  horse,  for  the  purpose 
of  drawing  minerals  from  out  of  a  mine ;  a  wimsey  is  a  machine  of  a  similar  kind, 
used  for  the  same  purpose,  but  worked  by  a  steam-engine. 

The  plaintiffs  did  not  avail  themselves  of  the  said  proviso,  nor  give  to  the  defen- 
dants any  notice  of  purchasing  the  above-mentioned  articles,  and  the  defendants, 
before  the  expiration  of  their  lease,  disannexed  from  the  freehold  and  took  away  the 
several  articles  hereinafter  enumerated  and  particularly  described,  and  in  so  doing 
injured  and  damaged  the  said  furnaces  and  iron-works. 

First,  a  blast  steam-engine  or  fire-engine,  forming,  together  with  its  boilers, 
regulators,  and  hot-air  apparatus,  one  mechanical  contrivance  for  blowing  the  said 
furnaces  by  means  of  a  hot  blast. 

The  boilers  of  the  engine  were  made  of  wrought  iron,  [186]  and  rested  on  founda- 
tions of  brickwork,  called  the  boiler  seats,  and  were  built  in  and  surrounded  b\'  flues 
of  brickwork,  lined  with  fire-brick,  proceeding  from  the  boiler  grates,  for  the  purpose 
of  conveying  the  Hamc  underneath  and  round  the  boilers.  The  surrounding  and 
superincumbent  brickwork  of  the  Hues  held  the  boilers  firmly  fixed  in  their  seats,  so 
that  they  could  not  be  removed  without  taking  away  the  flues.  The  boiler  grates 
consisted  of  bearers  of  cast  iron,  set  in  brickwork,  with  cross-liars  and  a  door-frame, 
and  a  door  also  of  cast  iron. 

The  defendants  took  away  the  boilers  and  the  grates,  and  pulled  down  the  flues, 
and  took  away  part  of  the  bricks  from  the  seats  of  the  boilers. 

A  pipe  called  the  steam-pipe  proceeded  from  the  boilers  to  the  steam  cylinder  of 
the  engine,  connecting  the  boiler  with  the  engine. 

The  blast-engine  was  erected  in  a  separate  building  called  the  engine-house,  and 
consisted  of  a  Ciist-iron  cylinder  called  the  steam  cylinder,  resting  upon  a  basement  of 
solid  brickwork,  to  which  it  was  fixed  by  rods  of  wrought  iron,  screwed  at  one  end 
into  the  bottom  plate  of  the  said  cylinder,  and  at  the  other  into  plates  of  cast  iron  let 
into  the  bottom  of  the  brickwork  on  which  the  cylinder  rested.  From  the  top  of  the 
steam  cylinder  proceeded  a  rod  of  iron  called  the  piston-rod,  which.  In'  the  action  of 
the  steam  in  the  steam  cylinder,  worked  the  beam  of  the  engine  ;  this  latter  was 
supported  by  an  erection  of  biickwork,  called  the  lever  wall,  on  the  top  of  which  were 
certain  carriages  of  cast  iron,  called  the  beam  carriages,  in  which  the  beam  of  the 
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engine  worked,  which  were  fixed  to  the  lever  wull  by  similar  rods  of  wrought  iron, 
screwed  at  one  end  into  the  bottom  plate  of  the  beam  carriages,  and  at  the  other 
into  holding-down  plates  let  into  the  lever  wall  at  the  bottom. 

The  beam  carriages  were  also  attached  by  means  of  screws  to  two  large  beams  of 
timber  called  the  spring  beams,  placed  parallel  to  the  beam  of  the  engine,  and  sup- 
[187]-ported  by  the  lever  wall  in  the  centre,  and  by  the  external  walls  of  the  engine- 
house  at  their  extremities  :  the  parallel-motion  apparatus  was  also  screwed  to  the 
spring  beams.  A  rod  proceeding  from  the  other  end  of  the  beam  of  the  engine 
worked  another  cylinder,  called  the  blowing  or  blast  cylinder,  situate  on  the  opposite 
side  of  the  lever  wall  to  the  steam  cylinder.  This  also  was  supported  by  a  similar 
basement  of  brickwork,  to  which  it  was  fixed  by  means  of  holding  down  rods  and 
holding  down  plates,  in  precisely  the  .same  way  as  the  steam  cylinder.  The  engine 
beam  had  been  formerly  made  of  wood,  but,  ac  the  time  of  the  removal  of  the  engine 
by  the  defendants,  was  of  cast  iron.  The  rest  of  the  engine  consisted  of  the  air-pump, 
condenser,  machinery  and  gear  of  the  engine. 

The  term  "  steam-engine  "  or  "  fire-engine  "  is  applicable  to  the  whole  structure, 
including  the  brick  supports  of  the  cylinder,  the  lever  wall  and  the  spring  beams,  as 
well  as  to  the  cylinders,  gear,  and  machinery  of  the  engine.  In  this  sense,  the  spring 
beams  were  the  timber  parts  of  the  engine,  and  the  lever  wall  and  the  supports  of  the 
cylinders  the  brick  parts  of  the  engine,  and  the  residue  the  metallic  parts  of  the  engine  ; 
but  the  brickwork  and  timber  were  merely  supports  to  the  mechanical  paits  of  the  engine, 
which  were  made  of  metal  exclusively.  The  metallic  parts  of  the  said  steam-engine 
were  made  of  cast  iron  and  wrought  iron,  wiih  some  small  portion  of  brass,  and  the 
cast-iron  parts  would  be  properly  described  as  the  castings  of  the  engine,  and  those 
made  of  wrought  iron  as  the  iron-work  of  the  engine.  These  terms  are  correctly 
applied  to  all  articles  made  of  cast  iron  or  wrought  iron  respectively,  whether  forming 
parts  of  machinery  or  attached  to  buildings,  or  loose ;  and  castings  means  made  of 
cast  iron,  and  ironwork  means  wrought  iron. 

By  taking  out  the  rods  which  affix  the  cylinders  and  the  beam  carriages  to  the 
holding-down  plates,  and  by  taking  out  the  screws  which  fix  the  beam  carriages  and 
the  parallel  motion  t-o  the  spring  beams,  the  whole  of  the  mecha  [188]-nical  part  of  the 
engine  might  be  disattached  without  injury  to  the  structure.  But  the  holding-down 
plates,  being  let  into  the  brickwork,  could  not  be  removed  without  injury  to  the  brick- 
work, and  the  spring  beams  could  not  be  removed  without  damage  to  the  external 
walls  and  floors  of  the  engine-house.  The  defendants  took  out  the  holding-down 
plates,  and  removed  the  two  cylinders,  the  beam  carriages,  and  the  beam  of  the  engine, 
and  all  the  gear,  machinery,  and  metallic  parts  of  the  engine  ;  they  also  took  away  the 
spring  beams.  In  detaching  the  cylinders  and  beam  carriages,  they  disturbed  and 
injured  the  brickwork  of  the  lever  wall,  and  pulled  down  a  portion  of  the  external 
wall  of  the  engine-house  in  removing  the  spring  beams,  and  getting  out  the  blowing 
cylinder  and  the  engine  beam. 

[The  arbitrator  then  went  on  to  describe  the  water  regulator,  the  dry  regulator, 
the  hot-air  apparatus,  the  hoops  and  bearers  of  the  furnaces,  the  refineries,  the  cupola, 
and  the  puddling  furnaces. 

The  arbitrator  then  stated,  that  the  blast  furnaces,  refineries,  cupola,  puddling 
furnaces,  and  mill  furnaces  are  all  of  them  erections  requisite  and  necessary  for  the 
iron  trade,  and  the  making  of  iron,  and  the  smelting  of  iron  ore,  and  the  manufacturing 
of  iron,  and  iron-works  would  not  be  complete,  and  the  process  of  manufacturing  iron 
could  not  be  carried  on,  without  them. 

He  then  described  the  forge  engine  and  mill  engine,  the  foundation  of  the  forge 
hammer  and  shears,  the  frames  of  the  mill  wheels,  and  frames  and  bed  plates  of  the 
rolls,  the  cast-iron  columns  supporting  the  roof  of  the  mill,  and  the  gasometer. 

The  arbitrator  then  stated,  that  all  of  these  buildings  had  foundations  let  into 
the  ground,  and  were  erected  as  conveniences  to  the  defendant's  iron-works.] 

The  whole  of  the  above  buildings  were  removed  by  the  defendants,  and  the  value 
of  the  whole  is  1 1 21.  3s. 

There  has  also  been  a  breach  by  the  defendants  of  their  [189]  covenant  to  keep 
the  furnaces,  iron-works,  and  dwelling-houses  in  repair,  beyond  what  may  have  been 
occasioned  by  the  removal  of  the  articles  above  enumerated,  and  the  defendants  have 
not  been  prevented  from  performing  their  covenant,  so  far  as  relates  to  the  repairs  of 
the  said  furnaces,  iron-works,  and  dwelling-houses,  by  reason  of  the  matters  and  things 
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by  them  ;illeged  in  their  third  ])lea  to  the  said  breach.  Bat  the  plainlitls,  during  the 
lease,  mined  and  got  coals  under  certain  closes  of  land  belonging  to  the  plaintill's, 
adjoining  to  the  close  of  land  on  which  the  said  furnaces  and  iron-works  and  dwelling- 
houses  were  erected,  and  by  so  doing  injured  certain  of  the  liuildings  forming  part  of 
the  said  iron-works,  and  certain  of  the  hou.ses  of  the  workmen  :  but  such  mining,  and 
all  injury  from  the  same,  had  ceased  long  befoie  the  expiration  of  the  lease.  After  the 
expiration  of  the  lease,  the  plaiiitifls  again  commenced  getting  the  coal  l3'ing  under- 
neath the  said  closes  of  land,  and  in  so  doing  greatly  injured  the  said  furnaces,  iron- 
works, and  buildings,  after  the  expiration  of  the  lease.  But  the  plaintifl's  have  sustained 
damage  by  reason  of  the  breach  by  the  defendants  of  their  covenant  to  keep  the 
furnaces,  iron-works,  and  dwelling-houses  in  repair,  beyond  what  has  been  occasioned 
by  the  removal  of  the  said  articles,  and  exclusive  of  all  injury  occasioned  to  the  said 
buildings,  or  any  of  them,  by  reason  of  mining  by  the  plaintiffs,  which  amounts  to  the 
sum  of  2801.  IGs.  8d.  ' 

The  questions  for  the  opinion  of  the  Court  are,  fiist,  whether  there  has  been  any 
breach  by  the  defendants  of  their  covenant  to  carry  on  and  effectually  work  the  said 
furnaces  and  iron-works. 

And  if  the  Court  shall  be  of  opinion  that  there  has  been  a  breach  of  that  covenant, 
then,  whether  the  plaintiffs  have  sustained  more  than  nominal  damages  by  reason 
thereof. 

And  if  the  Court  shall  be  of  opinion  that  the  plaintiffs  h;iv6  sustained  more  than 
nominal  damages,  then  their  [190]  damages  in  respect  of  such  breach  are  to  be  considered 
as  assessed  at  the  sum  of  £117. 

Secondly,  whether  the  defendants  are  entitled  to  remove  all  or  any,  and,  if  any, 
which  of  the  articles  above  enumerated  and  described. 

The  Court  to  direct  a  verdict  to  be  entered  on  the  several  issues  joined  in  the 
cause. 

The  plaintiffs'  points  were  as  follows  : — The  plaintiffs  mean  to  contend,  that, 
according  to  the  findings  of  the  special  case  and  the  true  construction  of  the  documents 
therein  mentioned,  they  are  entitled  to  have  a  veidict  entered  for  them  upon  all  the 
issues,  with  the  damages  respectively  applicable  to  each,  as  ascertained  by  the  case. 

They  will  also  contend,  that  not  only  has  there  been  a  breach  by  the  defendants 
of  their  covenant  to  carry  on  and  elTeetuallj'  work  the  said  furnaces  and  iron-works, 
but  that  the  damages  occasioned  thereby  to  the  plaintiffs  are  substantial,  and  ought 
to  be  assessed  at  the  sum  of  £117. 

They  will  also  contend,  that  the  defenilants  were  not  entitled  to  remo\e  any  of 
the  articles  enumerated  in  the  case ;  that  the  damages  thereby  occasioned  to  the 
plaintiffs  arc  substantial,  and  ought  to  be  assessed  according  to  the  value  of  the 
respective  articles,  and  the  injuries  occasioned  Ity  the  wrongful  removal  thereof  by 
the  defendants. 

And  thej'  will  also  contend  if  the  Court  should  be  of  opinion  that  any  of  the  .said 
articles  were  not  wrongfully  removed  l)y  the  defendants,  that  the  manner  of  the 
removal  of  such  articles  and  of  all  the  articles  by  the  defendants  occasioned  substantial 
damage  to  the  plaintiffs. 

The  defendants'  points  were,  that  the  facts  stated  on  the  case  shew  that  they  are 
entitled  to  a  veidiet  on  the  second  and  third  pleas  ;  for  that  the  case  finds  a  deficiency 
of  coal,  being  necessary  materials  within  the  mean-[191]  ing  of  plea  2,  and  that  the 
ironstone  was  not  of  sufficient  quality  within  the  meaning  of  plea  3. 

Anfl  the  defendants  will  contend,  that,  if  there  have  been  any  breach  of  the 
covenant  to  which  those  jileas  are  pleaded,  the  damages  resulting  from  it  arc  but 
nominal,  since  the  only  damage  the  jjlaintiffs  could  sustain  by  the  furnaces  ceasing  to 
work  was  the  loss  of  a  market  for  their  coal  or  the  loss  of  the  royalties  upon  the  iron- 
stone, but  they  have  refused  to  supply  the  former,  and  have  received  the  rent 
stipulated  as  a  compcn.satiun  for  the  latter. 

And  the  defendants  will  contend,  that  all  the  articles  enumerated  and  valued  are 
removable  at  common  law,  as  between  landlord  and  tenant;  and  that  there  is  nothing 
in  the  lease  to  control  the  application  of  the  common  law,  as  above  stated,  to  them, 
but  that,  on  the  contrary,  the  lease  expressly  authorizes  their  removal.  And  the 
defendants  will  contend,  that,  having  a  right  to  remove  them,  they  h.id  a  right  to 
disturb  as  much  of  the  bi-ickwork  as  was  necessary  for  that  pmpose,  and  that,  if  any 
excess  was  committed,  it  ought  to  have  been  new  assigned  in  answer  to  the  fifth  plea. 
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The  ease  was  argued  in  Easter  Term  last,  by  Whateley  for  the  plaintifls,  and  by 
Erie  for  the  defendants.  The  Court  took  time  to  consider,  and  their  judgment  was 
now  delivered  by 

Pollock,  C.  B.  This  action  was  brought  for  the  breach  of  the  covenants  contained 
in  a  lease  of  ironstone  mines,  and  the  first  breach  was  for  not  effectually  working 
them.  The  pleas  to  that  breach  were,  first,  that  the  furnaces  and  iron-works  were 
effectually  worked  without  intermission  or  loss  of  time.  The  second  was,  that  the 
defendants  were  prevented  bj'  necessary  repairs  and  unavoidable  accident  from 
working  the  mines.  The  third  was,  that  the  ironstone  got  and  raised  was  not  sufficient 
in  quantity  and  qualitj'  [192]  to  make  good  common  pig-iron.  There  was  a  second 
breach  in  not  raising  3120  blooms  of  ironstone,  or  paying  the  sum  of  £468  per  annum, 
and  upon  that  breach  money  was  paid  into  Court  according  to  the  rate  of  payment 
claimed  and  for  the  time  for  which  it  was  claimed,  and  that  money  has  been  taken  out 
by  the  plaintiffs  in  satisfaction  of  that  breach.  That  breach,  therefore,  is  gone.  The 
third  breach  was  in  not  repairing  and  leaving  in  repair.  The  pleas  to  that  were,  first, 
that  everything  was  left  in  repair,  other  than  and  except  certain  matters  which  the 
defendants  had  a  right  to  take  away.  The  second  was,  that  what  was  done  was  done 
in  execution  of  the  lease  :  that  was  traversed.  The  third  was,  that  the  plaintiffs 
hindered  the  defendants  ;  and  the  fourth,  that  the  plaintiffs  undermined  the  ground  : 
to  those  pleas  there  was  a  replication  de  injuria.  The  arbitrator  has  found  a  variety 
of  facts  very  simply  upon  his  award  ;  and  the  Court  is  called  upon  to  direct  in  what 
manner  the  issues  shall  be  entered,  and,  further,  to  say  upon  which  of  the  various 
items,  very  considerable  in  number,  the  plaintiffs  are  entitled  to  recover  from  the 
defendants. 

With  respect  to  the  manner  of  entering  the  issues,  it  appears  to  us,  that,  upon  the 
first  plea  to  the  first  breach,  indeed  upon  all  the  issues  joined,  the  verdict  is  to  be 
entered  for  the  plaintiff's. 

It  is  clearly  found  by  the  ai'bitrator,  that  the  furnaces  were  not  effectually 
worked — in  fact,  they  were  stopped  for  the  last  six  months  before  the  lease  expired. 

With  respect  to  the  second  plea,  that  the  defendants  were  prevented  by  necessary 
repairs  and  unavoidable  accident,  and  by  reason  of  the  want  of  necessary  materials, 
from  woi'king  the  mines,  the  arbitrator  expressly  finds  that  there  is  no  foundation  for 
that  plea. 

With  respect  to  the  third,  that  the  supply  of  ironstone  was  not  suflEicient  in 
quantity  or  quality,  there  is  no  doubt  that  it  was  sufficient  in  quantity  ;  and  the 
question  turns  upon  this,  whether  the  quality  of  the  iron  was,  within  the  [193] 
meaning  of  the  lease,  sufficient  to  make  good  pig-iron.  Now,  upon  this  point  it  will 
be  necessaiy  to  refer  to  the  condition  of  one  of  the  clauses  in  the  lease: — "And  shall 
and  will  from  time  to  time,  and  at  all  times  during  the  said  term  hereby  demised, 
carr}'  on  and  effectually  work  the  said  furnace  and  iron  work.s,  and  second  furnace,  as 
the  case  may  be,  without  intermission  or  loss  of  time,  save  only  for  such  time  and 
times  as  there  shall  be  an  absolute  necessity  for  stopping  or  discontinuing  the  said 
furnace  and  iron  works,  for  repairs  or  alterations,  or  from  any  other  unavoidable 
accident  that  may  happen  to  the  same,  or  the  want  of  supply  of  necessary  materials 
for  carrying  on  the  same ;  or  in  case  the  ironstone  to  be  got  or  raised  by  the  said 
J.  A.  Addenbrooke,  his  executor.s,  administrators,  or  assigns,  from  and  out  of  the 
lands  and  grounds  of  the  said  Edward  Foley  and  Eliza  Maria  Folej',  his  wife,  and 
Mary  Whitby,  as  hereinbefoi-e  mentioned,  shall  be  insufficient  in  quantity  to  supply 
the  said  furnaces  or  iron  works,  or  will  not  by  itself,  or  with  a  proper  mixture  and 
process  in  the  smelting  or  manufacturing  thereof,  make  good  common  pig-iron."  That 
is  the  clause  in  the  lease  upon  which  the  verdict  turns  with  respect  to  the  third  issue  ; 
and  it  appears  to  us  that  it  was  not  necessary  that  the  propei-  mixture  for  the  purpose 
of  smelting  or  manufacturing  iron  should  be  found  upon  the  premises  demised  to  the 
defendants,  but  was  to  be  procured  by  them  as  some  of  the  articles  to  be  used  in  their 
trade  as  manufacturers  of  iron  ;  and,  in  accordance  with  that,  it  appears  that  the 
parties  had  so  dealt  with  the  covenant  themselves  for  a  considerable  number  of  years, 
while  the  lease  was  in  operation.  I  am  now  stating  merely  in  what  manner  the 
verdict  is  to  be  entered.     I  will  come  to  the  damages  presently. 

To  the  third  breach,  for  not  repairing  and  leaving  in  repair,  the  pleas  were,  first, 
that  everything  was  left  in  lepair,  other  than  the  articles  that  were  allowed  to  be 
[194]  taken  away.     It  is  quite  clear  upon  the  award  that  there  were  other  matters  as 
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to  which  the  premises  were  not  left  in  pi'oper  repair,  and  therefore  that  issue  must  be 
found  for  the  phiintiti's. 

With  respect  to  the  second,  that  what  was  done  was  done  in  the  execution  of  the 
lease ;  certainly  much  was  done  in  the  execution  of  the  lease,  but  something  was  done 
which  was  not  in  execution  of  the  lease. 

With  respect  to  the  third,  that  the  plaintiflTs  hindered  the  defendant,  or  that  the 
plaintiffs  undermined,  we  think  those  pleas  are  not  sufficient,  and  that  the  issues  upon 
those  pleas  must  be  entered  for  the  plaintiffs. 

Then  I  come  to  the  question  of  damages.  Now,  with  respect  to  the  first  bieach, 
that  the  furnaces  weie  not  worked,  the  arbitrator  has  found  contingent  damages, 
amounting  to  £117  ;  but  it  appears  to  us,  that,  although  the  verdict  upon  that  issue 
must  be  for  the  plaintiffs,  the  damages  will  be  merely  nominal,  for  that  the  plaintiffs 
are  restrained  by  the  clause  in  the  lease  from  recovei'ing  upon  the  first  breach  any 
damages  which  they  seek  to  obtain  upon  the  second  breach,  and  which  damages  have 
been  paid  into  Court  upon  that  breach,  and  taken  out  by  the  plaintiff's  in  satisfaction. 
The  clause  is  this — "There  is  to  be  paid  and  payable  the  sum  of  .3s.  for  every  bloom 
of  ironstone,  and  so  in  proportion  for  any  greater  or  less  quantity  than  a  bloom,  which 
the  said  J.  A.  Addenbrooke  shall  from  time  to  time  raise,  or  get  out  of  the  said  lands 
or  mines."  So  that  if  more  blooms  are  procured,  they  are  to  be  paid  for.  "And, 
also,  that  the  said  J.  A.  Addenbrooke,  his  executors,  administrators,  or  assigns,  shall 
and  will  quarterly,  and  each  and  every  quarter  of  a  year  during  the  continuance  of 
this  demise,  raise  and  get  from  and  out  of  the  said  mines  hereby  demised,  or  intended 
so  to  be,  if  there  to  lie  found,  not  less  than  780  lilooms  of  ironstone,  and  as  much 
more  quarterly  and  annu;d]y  as  the  said  furtiaces  and  works  shall  or  may  use  or 
consume  ;  or  otherwise  shall  [195]  and  will  well  and  truly  pay  or  cause  to  be  paid  to 
the  said  Edward  Foley  and  Kliza  Maria  Foley  his  wife,  aiul  Mary  Whitby,  and  their 
heirs  and  assigns,  the  sum  of  £i68  by  way  of  rent."  So  that  the  rent  of  £468  is  the 
alternative,  not  only  to  getting  a  quantity  which  would  amount  to  that  rent,  but  it  is  the 
alternative  to  getting  that  or  any  greater  amount.  It  appears  to  us,  therefore,  to  be  very 
clear  that  the  verdict  upon  that  first  breach  is  to  be  entered  for  nominal  damages  only. 

With  respect  to  the  third  breach,  it  appears  to  us  that  it  is  hardly  necessary  to 
do  more  than  advert  to  the  terms  of  the  covenant  upon  which  this  arises.  There  is 
a  covenant  to  repair,  excepting  the  iron-work  castings,  railways,  gins,  whimseys, 
machines,  and  moveable  implements,  and  materials  used  in  or  about  the  said  furnaces, 
fire-engines,  iron-works,  stove-pits,  and  premises.  And  there  is  a  power  on  the  part 
of  the  lessors,  or  those  who  represent  them,  on  notice  given  at  a  certain  period  licfore 
the  expiration  of  the  lease,  to  purchase  those  articles.  It  appears  that  they  declined 
purchasing  thcni,  in  consequence  of  which  the  defendants  stopped  the  woiks,  and 
remo\  ed  a  very  large  numbei'  of  the  articles ;  and  the  question  is,  what  damages  they 
are  to  pay  in  respect  of  the  articles,  some  of  which  they  had  a  clear  right  to  remove, 
others  which  they  had  no  right  to  lemove.  If  the  parties  lind  any  dithculty  in  ajiplying 
the  rule  that  will  be  laid  down  by  the  Court,  or  if  the  arbitrator  finds  any  difficulty 
in  applying  the  rule,  the  Court  will  give  such  assistance  as  may  be  necessary  to  enable 
him  to  come  to  a  satisfactory  settlement.  The  rule  which  the  Court  thinks  the  correct 
one  to  act  upon  is  this,  that  whatever  was  in  the  nature  of  a  machine  or  part  of  a 
machine,  as  ironwork  or  iron  castings,  or  railways,  gins,  or  moveal)le  implements  or 
materials,  the  defendants  had  a  right  to  remove;  that  whatever  was  in  the  nature  of 
building  or  support  of  buildings,  although  made  of  iron,  the  defendants  had  not  a 
[196]  right  to  i-emovc  ;  that,  with  respect  to  damages  to  the  brickwork,  which  con- 
stitutes a  considerable  portion  of  the  claim  made  by  the  plaintilV,  the  defendants  were 
not  bound  to  restore  the  brickwork  in  a  perfect  state,  as  if  the  article  that  it  was 
intended  to  protect,  or  support,  or  cover  were  there :  it  was  sufficient  for  the  defen- 
dants to  exercise  their  right  to  remove  what  the  lease  gave  them  authority  to  remove, 
and,  in  doing  so,  to  remove  the  brickwork,  and  to  leave  it  in  such  a  state  as  would 
bo  most  useful  and  beneficial  to  the  lessors,  or  to  those  who  might  next  take  the 
premises.  Now,  subject  to  that  rule,  perhaps  it  may  be  necessary  just  shortly  to 
mention  the  items,  and  dispose  of  them  according  to  that  i-ule. 

The  first  item  is  that  of  boilers,  £180;  clearly  the  plaintiffs  have  no  right  to  retain 
them,  or  to  seek  for  damages  for  removing  them.  So  with  respect  to  the  value  of  the 
boiler-grates,  £.50,  and  the  value  of  the  castings  and  iron-work  of  the  engine  and 
regulator,  £970,  and  of  the  spring-beams,  £14. 
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The  next  item  is,  the  damage  sustained  by  the  plaintiffs  by  reason  of  the  removal 
of  the  articles,  if  the  Court  should  be  of  opinion  that  the  defendants  had  no  right 
to  remove  them  in  the  manner  described.  If  that  damage  means  damage  to  brickwork 
connected  with  the  boiler,  the  boiler-grates,  and  the  iron-work,  and  castings  of  the 
engine  and  regulator,  we  think  the  plaintift's  have  no  right  to  recover  that  sum  ;  but 
from  the  language  used  by  the  arbitrator,  it  may  be  that  some  part  of  it  is  recoverable, 
because,  although,  upon  the  facts  stated,  we  think  the  defendants  had  a  right  to  remove 
them,  the  statement  is  coupled  further  with  this,  that  they  had  no  right  to  remove 
them  in  the  manner  described.  Now,  the  manner  is  not  described  with  sufficient 
accuracy  to  enable  us  to  come  to  a  distinct  conclusion,  whether  the  plaintiffs  are 
entitled  to  any  damages  or  not.  The  only  rule  we  can  lay  down  is,  that  these  lessees 
had  a  right  to  remove  them,  doing  [197]  as  little  damage  as  possible,  and  leaving  the 
premises  in  a  state  fit  to  be  used  for  a  similar  purpose  by  another  tenant. 

The  value  of  the  brickwoik  of  the  hot-air  apparatus  is  £47.  That  is  subject  to 
just  the  same  remark.  It  does  not  appear  with  sufficient  distinctness  before  us  what 
was  the  state  of  the  brickw-ork,  or  how  it  was  left,  so  as  to  be  the  subject  of  complaint. 
If  the  brickwork  was  merely  disturbed  for  the  purpose  of  taking  the  hot-air  apparatus, 
which  the  defendant  had  a  right  to  take,  and,  being  so  disturbed,  it  was  left  in  a 
condition  fit  and  convenient  for  the  restoration  of  another  hot-air  apparatus  by  another 
tenant,  then  we  think  no  damages  ought  to  be  recovered.  The  next  item  is  the  value 
of  the  piping,  £321  ;  we  think  the  defendants  entitled  to  remove  them.  The  next 
is  the  damage  done  to  the  furnaces  by  removal  of  the  hoops,  bearers,  and  brickstafts, 
inclusive  of  the  value  of  the  same,  531.  13s.  lOd.  ;  we  think  the  plaintiff's  were  clearly 
entitled  to  recover  that  amount,  those  articles  not  being  iron-work  in  the  nature  of 
machine  or  implements,  but  being  iron-work  substituted  for  additional  bi'ickwork,  with 
a  view  to  give  additional  and,  probably,  necessary  strength  to  the  furnace,  which  the 
defendants  had  no  right  to  remove  or  to  deteriorate. 

The  next  four  items  are  the  value  of  the  cupola,  the  value  of  the  blast-pipes  which 
worked  it,  the  value  of  two  refineries,  and  of  the  blast-pipes  which  worked  them, 
being  £9,  41.  16s.,  £69,  and  91.  )  7s.  9d. ;  we  think  the  defendants  had  a  right  to 
remove  them. 

Then  eleven  puddling-furnaces,  £385;  four  mill-furnaces,  £140.  Those  appear 
to  have  been  precisely  of  the  same  nature  with  the  fire-engines  and  the  other  matters 
of  iron  used  in  the  course  of  the  work,  which  the  defendants  had  a  right  to  remove. 
Then  the  next  is  the  value  of  the  boilers  of  the  forge-engine,  the  value  of  the  grates 
of  the  boilers,  the  value  of  the  castings  and  iron-work  of  the  [198]  forge-engine,  the 
value  of  the  boilers  of  the  mill-engine,  the  value  of  the  grates  of  the  boilers,  and  the 
value  of  the  castings  and  iron-work  of  the  mill  engine.  As  to  the  boilers  of  the  forge- 
engine  and  the  boilers  of  the  mill-engine,  those,  I  observe,  were  already  struck  out 
before  this  paper  was  handed  up  to  the  Court.  As  to  those  six  items,  the  suras  of 
which  are,  £110,  £40,  £290,  £60,  £30,  and  £151,  we  are  of  opinion  that  all  those 
the  defendants  were  entitled  to  remove  under  the  clauses  in  the  lease. 

Then  there  is  the  damage  sustained  by  the  plaintiffs  by  the  removal  of  the  said 
engines,  1341.  4s.,  which  is  open  to  the  same  remark  as  that  which  I  have  already 
made  with  respect  to  one  or  two  other  items, — that,  if  the  damage  was  really  the 
removing  the  brickwork  and  taking  the  iron  away,  leaving  the  brickwork  in  the  most 
convenient  condition  for  the  restoration  of  similar  works  for  the  use  of  another  tenant, 
then  we  think  no  damage  ought  to  be  given  ;  if  there  was  anything  bevond  that,  the 
parties  must  either  settle  it  among  themselves,  or,  with  the  assistance  of  the  arbitrator, 
ascertain  what  that  damage  was.  Then  there  is  the  value  of  oak  taken  from  the  forge- 
hammer  foundation,  71.  4s.  ;  that  we  think  the  plaintiffs  entitled  to  recover. 

Then  the  damage  sustained  by  the  plaintiffs  by  the  removal  of  the  plates  from  the 
shears  foundation,  including  the  value  of  the  plates  and  pins,  351.  4s.  2d. ;  we  regret 
to  find  the  value  of  the  plates  mixed  up  with  the  damage  sustained  by  the  removal 
of  them,  for  the  plates  themselves,  it  appears  to  us,  the  defendants  had  a  right  to 
remove,  and  the  arbitrator  must  separate  that  finding  into  two  parts.  The  plaintiff 
will  be  entitled  to  recover  damages,  if  any,  in  respect  of  the  irapioper  removal,  but 
the  plates  themselves  we  think  the  defendants  had  a  right  to  remove. 

Then,  with  respect  to  the  holding-down  pins,  and  the  bed  plates,  two  items  of 
361.  5s.  and  641.  7s.  3d.,  we  are  of  opinion  that  the  defendants  were  entitled  to  remove 
them,  and  that  the  plaintiffs  are  not  entitled  to  any  damages  on  [199]  that  head. 
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Then  there  is  damage  done  to  the  biiek-work,  £li  ;  tli.it  is  subject  to  the  same  lemaik 
as  that  which  I  have  already  made.  Then  there  is  the  value  of  the  cast-iron  columns, 
141.  8s.  Those  were  columns  used  for  the  support  of  the  building.  With  respect  to 
those,  we  are  of  opinion  that  the  columns  used  for  the  support  of  the  building  are  not 
within  the  exception  in  the  lease,  and  that  the  plaintiffs  arc  entitled  to  recover  damages 
for  the  removal  of  them.  The  value  of  the  gasometer  and  apparatus,  £110,  we  think 
the  plaintiffs  are  not  entitled  to.  The  brick  pillars,  and  damage  done  to  the  tank,  £5, 
is  subject  again  to  the  same  remark.  If  an\^  unnecessary  and  wanton  damage  has 
been  done,  and  the  premises  have  been  left  in  such  a  state  as  not  to  be  conveniently 
applicable  to  the  same  purpose,  to  that  extent  the  plaintiffs  would  be  entitled  to  recover 
damages.  The  value  of  the  buildings  removed,  1121.  3s.,  we  think  the  plaintiffs  are 
entitled  to  recover. 

On  the  general  breach  of  repairs,  2801.  16s.  8d.,  of  course  the  plaintiffs  are  entitled 
to  recover. 

The  last  item  is  £117,  which,  for  the  reasons  already  given,  we  think  the  plaintiffs 
should  not  recover ;  but  that  the  damages  upon  the  first  breach  must  be  limited  to 
nominal  damages. 

We  think  that,  with  this  expression  of  our  opinion,  the  parties  will  be  able  to 
arrange  themselves,  or  with  the  assistance  of  the  arbitrator,  the  precise  amounts  of 
damage.  The  materials  before  the  Couit  are  not  sufficient  to  enable  us  to  come  to  a 
precise  amount.  All  we  can  do  is  to  point  out  how  the  issues  are  to  be  entered,  and 
to  lay  down  such  rules  as  will  probably  enable  the  parties  to  say  precisely  what  are 
the  amounts  for  which  the  verdict  ought  to  be  entered. 

Judgment  accordingly. 

[200]  Clayton  t:  Loud  Nugent  and  Others.  June  7,  1844. — A  testator  wrote 
his  will  in  various  pages  of  a  book  at  different  times,  part  of  it  being  executed 
and  attested  in  1820,  and  the  remainder  in  1827.  No  devisees  were  mentioned 
by  name,  but  the  testator's  real  estates  were  devised  "  first  to  K.,  then  to 
,  then  to  L.,  then  to  M.,"  &c.  On  a  slip  of  paper  pasted  into  the 
book,  and  forming  part  of  the  will  at  the  time  of  the  attestation  in  1820,  the 
testator  stated,  that  "the  key  and  index  to  the  letter,  initials,"  &c.  was  in  a 
writing-case  in  the  drawer  of  his  writing-desk,  on  a  card.  The  testator  died  on 
the  11th  of  December,  1828,  and  on  that  day  a  card,  in  his  handwriting,  and 
signed  by  him,  was  found  in  the  above  writing-desk,  dated  January  30th,  1828, 
as  follows — "  K.  signifies  Eleanor  Mary  ICast ;  L.  signifies  (xilbert  East  Clayton  ; 
M.  signifies  second  son  of  William  Robert  Clayton  ;  N.  signifies  eldest  son  of 
Richard  Rice  Clayton,"  &c.  Two  years  before  the  testator's  death,  a  card  with 
writing  on  it  had  been  seen  by  a  person  lying  before  the  testator,  together  with 
the  book  containing  the  will,  which  appeared  to  bo  similar  to  the  card  and  writing 
thereon  found  after  his  death  : — Held,  that  the  card  found  after  the  testator's 
death  was  not  admis.sible  in  evidence,  as  a  declaration  of  the  testator,  to  shew 
who  were  the  persons  meant  to  be  designated  in  his  will  by  the  letteis  K., 
L.,  M.,  &c. 

[S.  C.  13  E.  J.  Ex.  363.  Applied,  SuUiran  v.  Sidliran,  1870,  Ir.  R.  4  Eq  461  ;  In  the 
Good^of  De  Romz,  1877,  2  P.  D.  69.  Referred  to.  In  re  HiMuck's  E:<tate,  [1905] 
P.  129.] 

By  a  decree  of  the  High  Court  of  Chancery,  it  was  ordered,  that  certain  parties  to 
a  suit  then  depending  should  proceed  to  a  trial  at  law  in  the  Court  of  Exchc(iuer,  on 
the  issue  whether  >Sir  Gilbert  East,  Eart.,  devised  his  freehold  hereditiimeiits  in  the 
county  of  Suffolk  to  the  plaintiff,  H.  H.  O'Donel  Clayton. 

On  the  trial,  before  Eord  Abinger,  C.  B.,  at  the  Sittings  after  Trinity  Term,  1842, 
the  jury  found,  that  a  certain  card  hereinafter  mentioned  did  not  exist  before  the 
execution  of  the  will  of  the  said  Sir  G.  East ;  and  a  verdict  was  accordingly  entered 
for  the  defendants,  subject  to  the  opinion  of  this  Court  upon  the  following  case  :  — 

Sir  G.  East,  Bart.,  being  seised  in  fee-simple  of  certain  hereditaments  in  the  county 
of  Suffolk,  made  his  will  in  writing,  duly  exec\ited  and  attested,  in  a  certain  book. 
The  will  was  written  at  dillerent  times  by  Sir  G.  East,  with  his  own  hand,  in  a  book 
covered  with  parchment,  about  six  inches  and  a  half  long,  and  four  inches  wide,  an<l 
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marked  A  on  the  back.  On  the  back  of  page  1  of  the  will,  on  a  slip  of  paper  pasted 
to  the  leaf,  but  forming  part  of  the  will  at  the  time  of  the  attestation  in  1820,  were 
the  words,  "  The  key  and  index  to  the  letter,  initials,  &c.,  is  in  my  brown  leather 
stamped  writing-case,  in  the  drawer  of  my  wooden  writing-desk,  on  a  card.  Signed 
by  G.  East." 

The  will,  which  commenced  at  the  first  page  of  the  book,  was  as  follows : — 

"1. 

"January  10th,  Anno  Domini,  1819.  In  the  name  of  [201]  God,  amen.  I  Gilbert 
East,  being  now  sana  mente  et  corpore  sano,  do  declare  this  to  be  my  will  and  solemn 
resolution,  as  to  all  the  property  of  whatever  sort  I  may  be  possessed  of,  and  that  any 
other  will,  instrument,  or  deed,  except  this,  purporting  to  be  mine,  shall  be  held 
spurious,  void,  and  of  none  effect,  &c. 

"  ^^  See  the  line  of  succession  to  No.  1,  page  7,  at  page  54,  corresponding  with 
the  card.  "  G.  East." 

The  second  page  of  the  will  was  as  follows  : — 


"  After  K.  ,  and  therein  set  down,  that  then  I  order  and  bequeath  the 

property  aforesaid,  set  down  and  particularized  in  No.  1,  to  go  to  M.  ,  if 

not  to  L.  ,  and  afterwards  to  his  eldest  lawfully  begotten  son,  &c.,  on  the 

condition  of  their  fully  and  unequivocally  conforming  to  the  conditions  therein  set 
down,  but  not  otherwise,  &c. 

"  See  page  54  and  card." 

Other  pages  of  the  book  contained  devises  and  bequests  to  parties  designated  by 
Roman  and  Greek  capitals.     Page  54  was  as  follows : — 

"  Authentic  and  valid  succession  of  property  in  this  my  will,  set  down  at  No.  1 
and  page  7  of  this  book.     Maiked  *  corresponds  with  the  card. 


<»  2    ., 


•—•  et-  ^ 

rc  o  ^ 


p. 


"  First  to  K.       g 
Then  to 
Then  to  L. 
Then  to  M.     sg-o 
Then  to  N.      •="  il 
Then  to  0.  ^f 

Then  to  P.         §>a 
Then  to  Q. 
Then  to  V.  I^S 

"  AVitness  my  hand, 

"  Gilbert  East." 

[202]  In  other  pages  of  the  will,  other  property  was  bequeathed  in  a  similar 
manner.     The  will  was  finally  executed  on  the  29th  of  June,  1827. 

The  said  Sir  Gilbert  East  died  on  the  Uth  of  December,  1828,  without  having 
altered  or  revoked  his  said  will. 

On  the  day  of  the  testator's  death,  there  was  found,  in  a  room  in  his  house  in 
which  he  died,  in  a  brown  leather  strapped  writing-case,  which  was  in  the  drawer  of 
a  writing-desk  belonging  to  the  said  Sir  G.  East,  a  card,  in  the  testator's  handwriting, 
on  one  side  of  which  was  written  as  follows : — 

"  K.  signifies  Eleanor  Mary  East. 

"  L.  signifies  Gilbert  East  Clayton. 

"M.  signifies  second  sou  of  AVilliam  Robert  Clayton. 

"  N.  signifies  eldest  son  of  Richard  Rice  Clayton. 

"  O.  signifies  eldest  son  of  Augustus  Philip  Clayton. 

"  P.  signifies  eldest  son  of  William  Tonge. 

"  Q.  signifies  William  Capel  Clayton. 

"  E.  signifies  Samuel  Twyford. 
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"  S.  signifies  Samuel  Girdlestone. 

"  T.  signifies 

"V.  signifies  Gilbert  East  Jolifle. 

"  W.  signifies  eldest  son  of  John  Lloyd  Clayton. 

"  X.  signifies 

"  Y.  signifies 

"Signed  by  me  Gilbert  East,  January  30th,  1828." 

The  "second  son  of  Sir  William  Robert  Clayton,"  Bart.,  designated  by  the  letter 
M.,  is  Henry  Hugh  O'Donel  Clayton,  the  present  plaintifl',  boin  in  April  1823.  Two 
years  before  the  death  of  the  testator,  a  card,  with  writing  on  it,  was  seen  by  one 
Kichard  Keeley,  lying,  together  with  the  book  containing  the  will,  before  the  testator. 
The  card  and  writing  last  mentioned  appeared  to  the  said  Richard  Keeley  to  be  similar 
to,  if  not  the  same  with,  the  card  and  writing  thereon  above  mentioned  to  have  been 
found  after  the  testator's  death. 

The  question  for  the  opinion  of  the  Court  was,  whether  [203]  or  not,  upon  the 
above  facts,  under  the  above  will  and  codicil,  the  said  Sir  Gilljert  East  devised  his 
freehold  estates  in  the  county  of  Suflblk,  or  any  interest  therein,  to  the  said  Henry 
Hugh  O'Donel  Clayton. 

The  point  stated  for  argument  by  the  plaintifl'  was,  that  the  said  card,  though 
made  after  the  execution  of  the  will,  furnished  evidence  of  the  intention  and  mean- 
ing of  the  testator ;  and  that  Sir  Gilbert  East  devised  to  the  plaintiff  his  freehold 
estates  in  the  county  of  Suflblk,  or  some  interest  therein. 

The  defendants'  point  was,  that  the  card  was  not,  under  the  circumstances, 
admissible  in  evidence  for  the  purpose  suggested,  and  that  Sir  Gilbert  East  did  not  devise 
to  the  plaintifl'  his  freehold  estates  in  the  county  of  Suflblk,  or  any  interest  therein. 

Malins,  for  the  plaintifl.  The  card  referred  to  in  the  will,  although  it  is  not 
shewn  to  have  been  in  existence  at  the  date  of  the  will,  is  admissible  in  evidence  as 
a  declaration  by  the  testator  of  his  intention  in  making  the  will,  as  to  the  parties 
who  were  to  be  the  objects  of  his  bounty.  This  is  a  case  of  latent  ambiguity,  in 
which  evidence  of  the  testator's  declaration  of  his  intention  is  admissible  to  explain 
it.  It  is  impossible,  without  reference  to  the  card,  to  ascertain_who  are  the  persons 
designated  by  letters  in  the  will.  It  is  substantially  the  same  case  as  that  of  a  person 
who  makes  his  will  in  cipher,  in  which  case  ovidence  of  his  intentions,  as  expressed  in 
his  parol  declarations  may  be  received  :  per  Lord  Abinger,  C.  B.,  in  Doe  d.  Iliscocks 
V.  JJiscvcks  (5  M.  &  W.  3G8).  It  is  not  the  case  of  a  mere  blank,  which  would  be  a 
patent  ambiguity,  and  could  not  be  supplied  by  parol  evidence.  In  IJua  d.  Allen  w 
Allen  (12  Ad.  &  E.  451  ;  4  Per.  &  D.  220),  where  there  was  a  devise  to  John  Allen, 
there  being  [204]  two  persons  of  that  name,  both  of  whom  answered  in  other  respects 
the  description  in  the  will,  evidence  of  the  declaration  of  the  testator,  made  after  the 
execution  of  the  will,  was  admitted  to  shew  which  of  the  two  he  intended  as  the 
object  of  his  bounty.  In  that  case  the  will,  but  for  the  parol  declaration  of  the 
testator,  would  have  been  void  for  uncertainty,  as  there  was  no  other  means  of 
ascertaining  which  of  the  two  persons  answering  the  description  was  meant ;  and  if 
the  declaration  of  a  testator  made  after  the  execution  of  the  will  is  allowed  to 
shew  which  of  two  persons  ho  meant,  and  thereby  to  make  that  a  valid  will  which 
would  otherwise  have  been  invalid,  why  should  not  the  card  in  this  case  be  adniissilile 
as  a  declaration  by  the  testator  of  his  meaning  when  the  will  was  executed!  If 
we  allow  the  declaration  of  the  testator,  made  after  the  execution  of  the  will,  to 
select  one  of  two  persons  as  the  object  of  iiis  bounty,  why  not  allow  him  in  the 
same. manner  to  declare  which  of  the  whole  human  species  ho  intended  by  a  particular 
mark  or  name  in  his  will  \  [Rolfe,  B.  that  was  clearly  a  case  of  latent  ambiguity. 
Alderson,  B.  Where  a  will  is  certain  on  the  face  of  it,  but  you  introduce  some 
uncertainty  by  parol  evidence  of  the  state  of  the  testator's  family,  or  other  circum- 
stances, you  may  remove  that  uncertainty  in  the  same  manner  ;  but  here  the  amljiguity 
is  on  the  face  of  the  will  itself,  and  you  are  making  a  will  by  jiarol  evidence,  and  not 
merely  explaining  it.]  Abboll  v.  jUussie  (3  \'es.  148)  is  a  case  much  resembling  the 
present.  There  a  bequest  was  made  to  "Mrs.  G.,"  and  parol  evidence  was  allowed 
to  shew  that  a  Mrs.  Gregg  was  meant  by  that  designation.  [Rolfe,  B.  The  Lord 
Chancellor  does  not  say  in  that  case  what  evidence  was  to  bo  received.  Probably  the 
testator  was  in  the  habit  of  calling  Mrs.  Gregg  "  Mrs.  G.  "J     In  I'rice  v.  I'luje  (4  Ves. 
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680)  the  [205]  bequest  was  to  "  Price,  the  son  of  ,"  and  evidence 

was  admitted  to  shew  who  was  the  person  the  testator  intended  to  take  under  that 
bequest. 

[He  then  argued  at  considerable  length,  to  shew  that,  from  various  circumstances 
appearing  in  the  will,  and  proved  in  evidence  at  the  trial,  the  testator  had  finally 
made  up  his  mind  as  to  the  persons  designated  by  the  letters  at  the  time  of  the 
execution  of  the  will ;  and  that  although  the  card,  which  was  executed  subsequently, 
could  not  form  pait  of  the  will,  it  was  admissible  as  a  declaration  by  the  testator 
who  were  the  persons  he  meant  by  the  letters  or  marks  used  in  his  will.] 

Secondl}',  it  is  submitted,  that  the  card  in  question  may  be  considered  as  evidence 
of  the  contents  of  the  former  one,  which  is  shewn  to  have  been  in  existence  at  the 
time  of  making  the  will.  [Kolfe,  B.  There  is  no  evidence  whatever  that  the  present 
key  is  a  copy  of  that  which  is  not  forthcoming  ;  and  if  it  were,  it  would  be  very 
questionable  whether  it  would  be  admissible  to  explain  the  will.] 

Alderson,  B.  It  seems  to  me  that  the  defendants  are  clearly  entitled  to  our 
judgment.  I  quite  concur  in  the  observations  of  Mr.  Wigram,  in  his  book  on  the 
admissibility  of  evidence  in  the  interpretation  of  wills,  where  he  says  (page  95) — "  If 
the  statute  only  required  that  a  nuncupative  will  should  not  be  set  up  in  opposition 
to  a  written  will,  the  same  might  be  sufficient;  but  if  the  first  exposition  of  the 
statute  be,  that  the  writing  which  it  requires  shall  itself  express  the  intention  of 
the  testator,  it  is  difficult  to  understand  how  the  statute  can  be  satisfied  by  a 
writing  merely,  if  the  description  it  contains  have  nothing  in  common  with 
that  of  the  person  intended  to  take  under  it,  or  not  enough  to  determine  his 
identity.  To  define  that  which  is  indefinite,  is  to  make  a  material  addition  to  the 
will."  [206]  Now,  if  a  devise  to  M.  be  not  indefinite — if  it  be  not  an  ambiguity, 
I  know  not  what  an  ambiguity  is.  This,  therefore,  is  a  case  of  a  patent  ambiguity, 
in  which,  according  to  all  the  authorities  on  this  subject,  parol  evidence  to  explain 
the  meaning  of  the  will  cannot  legally  be  admitted.  Where,  on  the  other  hand,  the 
words  of  the  wills  in  themselves  are  plain  and  unambiguous,  but  they  become 
ambiguous  by  the  circumstance  that  there  are  two  persons  to  each  of  whom  the 
description  applies,  then  parol  evidence  may  be  admitted  also  to  remove  the  ambiguity 
so  created  ;  and  that  rule  is  a  reasonable  one.  Now,  in  the  present  case,  the  testator 
has  left  his  property  to  some  persons  whom  he  designates  by  the  letters  M.,  O.,  K., 
and  others  ;  but  what  persons  he  meant,-  at  the  time  of  making  his  will,  to  designate 
by  those  letters,  it  is  impossible  to  guess.  The  case  of  a  will  written  in  cipher  is 
quite  diffeient ;  because  words  on  paper  are  but  the  means  by  which  a  person 
expresses  his  meaning  and  short-hand  is,  in  this  respect,  like  long-hand,  and  equally 
admits  of  interpretation.  But,  on  the  face  of  the  will  before  us,  what  is  there  to 
shew  that  these  letters  M.,  K.,  L.,  and  the  rest  of  them,  denote  ?  If,  indeed,  the 
card  by  which  it  is  attempted  to  construe  the  will  had  been  made  a  part  of  it,  it 
would  have  been  just  the  same  as  if  the  testator  had  said  in  the  body  of  the  will,  "  by 
M.,  O.,  and  the  other  letters,  I  mean  such  and  such  persons,"  and  had  so  made  certain 
bequests  to  those  persons.  But,  here  the  testator  makes  a  will  which  on  the  face 
of  it  is  altogether  unintelligible  ;  and  we  cannot  apply  the  key,  which  was  not  shewn 
to  be  in  existence  until  long  afterwards,  to  shew  what  he  meant  at  the  time  of  the 
execution  of  his  will,  for  that  would  be  allowing  the  key  to  make  the  will.  That  key 
is  not  admissible  for  any  purpose,  for  it  certainly  is  not  evidence  to  shew  the 
contents  of  the  old  card,  even  admitting  a  previous  card  of  the  same  nature  to  have 
existed,  which  is  by  no  means  clear. 

[207]  GURNEY,  B.,  concurred. 

Kolfe,  B.  The  question  which  we  have  to  determine  is,  whether  Sir  Gilbert  East 
has  by  his  will  devised  certain  estates  to  Mr.  Clayton,  the  plaintiff  in  this  suit.  On 
the  face  of  his  will  he  has  devised  thera  to  M.  ;  but  he  says,  that  the  key,  which  he 
describes  as  being  written  on  a  card,  which  is  in  his  writing  case,  will  explain  his 
meaning.  Now,  it  is  admitted  that  the  key  there  referred  to  is  not  now  in  existence  ; 
but  another  card  is  produced,  which  is  not  even  shewn  to  be  a  copy  of  the  previous 
card,  and  which  clearl}^  cannot  be  evidence  for  any  purpose.  If  the  formei'  key  had 
still  existed,  there  might  be  a  question  whether  it  was  not  incorporated  with  the  will ; 
and,  if  it  were,  whether  this  was  not  a  case  of  latent  ambiguity,  which  might  be 
cleared  up  by  parol  evidence.  The  cases  of  Abbott  v.  Masxie  and  Price  v.  Page  are  not, 
as  it  seems  to  me,  at  all  irreconcileable  with  the  principles  of  law  applicable  to  this 
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case.  Speaking  philosophical!)',  you  must  always  look  beyond  the  instrument  itself, 
to  some  extent,  in  order  to  ascertain  who  is  meant ;  for  instance,  you  must  look  to 
names  and  places.  There  may,  indeed,  be  no  difficulty  in  ascertaining  who  is  meant, 
when  a  person  who  has  five  or  six  names,  and  some  of  them  umisual  ones,  is  described 
in  full ;  while,  on  the  other  hand,  a  devise  simply  to  John  Smith  would  necessarily 
create  some  uncertaint}'.  Mr.  Malins  urges,  that,  in  Abbott  v.  Mdfsif,  evidence  was 
allowed  to  be  given  to  shew  who  "Mrs.  G."  was.  No  doubt  it  was:  the  testator 
meant  .somebody  whom  he  was  in  the  habit  of  calling  Mrs.  G. ;  and  the  present  case 
would  resemble  that,  if  there  had  been  evidence  that  Sir  Gilbert  East  was  accustomed 
to  call  his  nephew  l>y  the  name  of  M.  The  case,  however,  is  not  put  upon  that  grouud. 
The  same  observation  applies  to  I'licc  v.  Paje.  Intimate  friends  are  in  the  habit  of 
calling  each  other  by  their  [208]  surnames  only  :  evidence  of  that  kind,  therefore, 
may  be  given  to  prove  who  is  meant  by  a  person  so  designated.  But  the  case  of  a 
blank  oi'  cipher  unexplained  is  very  different;  for  there  the  ambiguity  appears  on  the 
face  of  the  will  itself,  and  to  suffer  it  to  be  explained  by  evidence  of  other  statements 
of  the  testator,  would  bo  to  repeal  the  Statute  of  Fi-auds.  The  plaintili',  therefore, 
has  failed  to  estal)lish  that  he  was  the  devisee  of  the  estates  in  question,  and  our  judg- 
ment must  be  for  the  defendants. 
Judgment  for  the  defendants. 

End  of  Trinity  Term. 

[209]    Vacation  Sitting.s  after  Trinity  Term. 

Henry  Oxley  and  Another  r.  James.  June  19,  1844. — In  17G9,  A.,  being  tenant 
for  life  of  cei  tain  premises,  demised  them  for  forty-six  years,  to  commence  on  the 
expiration  of  a  former  term  expiring  in  1785.  In  1775  A.  died.  In  1795,  the 
term  granted  by  A.  vested  by  assignment  in  B.,  who  in  that  year  demised  the 
premises  to  C.  for  the  term  of  thirty-four  years  and  three-quarters.  In  1812,  C. 
demised  them  to  D.  for  eighteen  years  and  a  quarter  wanting  ten  days  : — Held, 
in  an  action  by  the  personal  representatives  of  C.  against  I).,  for  a  breach  of 
covenant  in  not  repairing  the  premises,  that  the  plaintiH'  was  propeily  described 
in  the  declaration  as  being  possessed  of  the  residue  of  the  term  of  thirty-four 
yeais  and  three-cjuarters,  and  of  the  reversion  expectant  on  the  determination  of 
the  demise  to  the  defendant ;  for  that,  although,  after  the  death  of  A.,  B.  became 
only  tenant  from  year  to  year  to  the  remainder-man,  yet,  as  he  actually  continued 
in  possession  during  the  remainder  of  the  term  gianted  to  him,  his  interest,  and 
that  of  his  under-lessees,  might  be  described  in  pleading  either  as  an  estate  from 
year  to  year,  or  as  an  estate  for  the  term  of  years. 

[S.  G.  13  L.  J.  Ex.  358;  8  Jur.  S67.J 

Covenant.  The  declaration  stated,  that,  before  and  at  the  time  of  the  making  of 
the  indenture  of  demise  thereinafter  set  forth,  John  Oxley,  J.  Ferrand,  and  T.  Green 
were  possessed  :is  tenants  in  common  of  a  certain  messuage  and  premises,  for  the 
residue  of  a  certain  term  of  thiity-four  years  and  three-quarters  of  a  year  from  the 
29th  day  of  September,  1795  ;  and  being  so  possessed,  they  the  said  Oxley,  Ferrand, 
and  Green,  by  indenture  bearing  date  the  5th  of  May,  1812,  demised  the  same  to  the 
defendant  for  the  term  of  eighteen  years  and  a  quarter  of  a  year  wanting  ten  days. 
The  declaration  set  out  a  covenant  by  the  defendant  for  repair  of  the  premises, 
and  stated  the  death  of  John  Oxley,  and  the  appointment  of  the  plaiutitl  Heiny  Oxley 
as  his  executor,  and  an  assignment  by  Ferrand  and  Green  to  the  other  plaintiff  T.  S. 
Benson,  whereby  the  plaintitls  became  possessed  of  the  reversion  expectant  on  the 
determination  of  the  said  demise.     Breach,  non  repair  of  the  i)remiscs. 

The  defendant  pleaded,  (inter  alia),  first,  that  the  said  Oxley,  Ferrand,  and  Green 
were  not,  at  the  time  of  the  said  demise,  to  the  defendant,  possessed  of  the  residue  of 
[210]  the  said  term  of  thirty-four  years  and  three-quarters,  modo  et  foi'ma  ;  sixtidy, 
that  the  plaintilfs  were  not  possessed  of  the  said  reversion,  modo  ct  forma  :  on  which 
issues  were  joined. 

At  the  trial  before  Parke,  B.,  at  the  Middlesex  Sittings  in  last  Trinity  Term,  the 
following  facts  appeared  : — 
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By  indenture,  dated  the  6th  of  July,  1769,  Richard  Sal  way,  being  then  tenant  for 
life  of  the  premises  in  question,  demised  the  same  to  certain  persons  for  a  term  of 
forty-six  years,  to  commence  on  the  expiration  of  a  then  existing  term  of  twenty-one 
years,  which  would  expire  in  the  year  1785.  In  1775  Salway  died.  By  assignment 
dated  24th  of  June,  1795,  the  term  granted  by  Salway  vested  in  Samuel  Saunders; 
who,  by  indenture  dated  2Sth  December,  1795,  demised  the  premises  to  John  Oxley 
and  S.  Tench  (who  were  partners  in  trade)  for  the  term  of  thirty-four  years  and  three- 
quarters,  from  Michaelmas  Day  then  last  past.  In  1798,  on  the  retirement  of  Tench 
from  the  partnership,  Ferrand  was  admitted  a  partner,  and  sub.sequently  Gieen.  By 
indenture  of  the  5th  of  May,  1812,  Oxley,  Ferrand,  and  Green  demised  the  premises 
to  the  defendant  James  for  eighteen  years  and  a  quarter  wanting  ten  days.  In  1816 
John  Oxley  died,  having  by  his  will  appointed  the  plaintitl'  Henry  Oxley  his  executor : 
and  on  the  1st  of  June,  1820,  Ferrand  and  Green  assigned  their  interest  in  the 
premises  to  the  plaintitl'  Benson. 

It  was  contended  for  the  defendant,  (inter  alia),  that  the  demise  from  Salway,  the 
tenant  for  life,  to  Saunders,  was  avoided  by  the  death  of  Salway  in  1775,  and  therefore 
that  the  averments  in  the  declaration,  that  Oxley,  Ferrand,  and  Green  were  possessed 
of  the  tenements  for  the  residue  of  the  term  of  thirty-four  years  and  three-quarters, 
and  that  the  plaintifl's  were  possessed  of  the  reversion,  were  negati\ed.  The  learned 
Judge  overruled  the  objection,  and  the  plaintiffs  obtained  a  verdict,  the  amount  of 
damages  being  referred  to  the  determination  of  an  arbitrator. 

[211]  Jervis,  for  the  defendant,  having  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  (amongst  others)  of  misdirection  in  the  above  ruling, 

Byles,  Serjt.,  and  E.  V.  AVilliams,  and  Benson  now  shewed  cause.  There  is  no 
foundation  for  this  objection  ;  the  interest  of  Oxley,  Ferrand,  and  Green  is  properly 
described  in  the  declaration.  The  lease  granted  by  Salway  to  Saunders  was  good 
and  valid  during  the  life  of  Salway  ;  and  after  his  death  Saunders  continued  to  be 
tenant  from  year  to  year  to  the  remainder-man  dui'ing  the  continuance  of  the  term  : 
and  his  interest,  and  that  of  his  assignees,  may  be  described  either  as  a  tenancy  from 
year  to  year,  or  as  an  interest  for  so  long  a  period  as  it  actually  continued.  In  Birch 
y.  JFritjht  (1  T.  K.  380),  Buller,  J.,  says,  "If  a  tenant  from  year  to  year  hold  for  four 
or  five  years,  either  he  or  his  landlord,  at  the  expiration  of  that  time,  may  declare  on 
the  demise  as  having  been  made  for  such  a  number  of  years."  That  is  recognised  as 
law  in  the  case  of  Rex  v.  Herstmonccaux  (7  B.  &  C.  551  ;  1  Man.  &  E.  426).  The 
plaintiffs,  therefore,  might  describe  Saunders  either  as  being  a  tenant  from  year  to 
year,  or  as  having  a  term  of  thirty-four  years  and  three-quarters.  If  the  objection 
taken  for  the  defendant  be  well  founded,  it  conies  to  this — that,  whenever  a  man  who 
has  a  chattel  interest  grants  a  sub-lease,  although  the  sub  lessee  cannot  dispute  his 
title  while  he  lives,  yet  as  soon  as  he  dies  the  estoppel  is  discharged,  and  the  tenant 
may  shew  that  he  had  not  such  an  interest,  because  the  original  lease  was  void.  An 
estate  by  estoppel  properly  means,  where  a  man  makes  a  lease  of  that  which  he  has 
not,  and  so  no  interest  passes.  If,  indeed,  Saunders  had  an  estate  from  year  to  year, 
which  expired  during  the  currency  of  the  lease,  the  defendant  might  shew  that :  but 
here  there  was  no  such  determination  of  his  interest ;  he  had  the  same  interest  [212] 
the  day  the  lease  determined  as  at  first.  As  between  the  plaintiffs  and  the  defendant, 
the  estoppel  was  complete,  and  the  defendant  was  precluded  from  shewing  that  the 
lease  granted  by  Saunders  was  void  on  the  ground  that  his  lessor  might  have  avoided 
it:  Itennie  v.  Eohinson  (1  Bing.  147;  7  Moore,  539),  Carvick  v.  Blagrave  (1  Brod.  &  B. 
531),  Gouldwoiihy  v.  Kiiiglih  (11  M.  &  W.  337).  And  the  interest  granted  by  Saunders 
amounted  not  to  an  assignment,  but  to  an  under-lease,  upon  which,  therefore,  he,  and 
Oxley,  Ferrand,  and  Green  as  his  assignees,  had  a  reversion.  An  estate  from  year  to 
year  has  no  visible  boundary ;  it  may  go  on  for  a  hundred  years,  for  it  is  not  deter- 
mined by  the  death  of  either  party.  Why  is  such  an  estate,  which  has  an  indefinite 
duration,  to  be  assumed  to  be  a  shorter  term  than  thirty -four  years  ?  A  tenant  from 
year  to  year  may  make  a  sub-lease  from  year  to  year,  and  that  is  not  an  assignment, 
but  an  under-tenanc3^  determinable  by  notice  to  quit  given  by  the  superior  landlord 
to  the  mesne  landlord.  This  is  a  lease  for  thirty-four  years  and  three-quarters, 
subject  to  the  event  of  Saunders's  interest  being  determined,  but  subsists  till  then. 
In  this  case  that  interest  never  was  determined  in  the  meantime,  and  therefore  it  was 
a  good  lease  for  that  term  absolutely.  The  defendant  does  not  say  he  has  not  had 
all  he  bargained  for,  nor  that  he  has  not  broken  his  covenant :  he  is,  therefore,  not 
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entitled  to  any  iiidulijeiicc,  or  to  have  the  law  at  all  extended  in  his  favour.  At  all 
events,  the  declaration  may  be  made  good  by  an  amendment  of  the  allegation  as  to 
Saunders's  interest,  and  if  so,  that  is  a  sufficient  gi-ound  for  discharging  the  present 
rule.  [Parke,  B.  According  to  Pike  v.  Ep-e  (9  B.  &  Cr.  909  ;  4  Mau.  &  R.  661),  a 
demise  by  a  tenant  from  year  to  year  to  another,  also  to  hold  from  year  to  year,  is  in 
legal  operation  a  demise  from  year  to  year  during  the  continuance  of  the  original 
demise  to  the  intermediate  landlord,  and  it  is  properly  [213]  so  described  in  pleading, 
although  at  the  time  of  the  contract  no  such  qualification  is  stated.] 

Martin,  (with  whom  was  Jervis),  contra.  The  argument  on  the  other  side  has 
left  altogether  out  of  question  that  this  was  an  action  by  an  assignee,  not  by  an 
executor,  which  stands  on  an  altogether  different  footing.  The  assignee  does  not 
found  himself  upon  the  original  contract  of  demise.  There  has  been  in  many  of  the 
cases  an  ambiguity  in  the  use  of  the  wQid  estoppel.  An  estoppel  by  estate,  where 
a  party  makes  a  grant  who  has  no  interest,  is  one  thing;  the  estoppel  as  between 
landlord  and  tenant  is  quite  a  different  thing,  and  has  nothing  to  do  with  the  right 
to  maintain  covenant,  or  debt  for  rent,  which  depends  upon  the  contract,  and  the 
consideration  for  it,  which  is  the  enjoyment  of  the  land.  The  right  to  maintain  the 
action  of  debt  or  covenant  depends  upon  this — whether  the  lessee  had  that  for  which 
he  contracted.  Here  an  estate  passed  in  point  of  interest,  and  therefore  there  was 
no  estate  by  estoppel,  so  as  to  vest  a  reversion  in  the  assignee  of  the  grantor.  Then 
how  can  a  man  carve  out  of  his  own  estate  an  interest  which  is  to  extend  beyond  it^ 
Here  the  plaintiffs'  title  is  founded  upon  this,  that  there  was  an  existing  reversion  in 
Oxley,  Ferrand,  and  Green,  which  passed  from  them  to  the  plaintiffs.  But  an  estate 
from  year  to  year  is,  in  law,  only  an  estate  for  a  year  and  a  half.  [Pollock,  C.  B. 
But  may  not  the  party,  after  the  term  of  years  has  elapsed,  be  described  as  a  tenant 
for  that  term?]  No  otherwise  than  as  the  term  means  that  time  or  period  of  so  many 
years.  A  tenant  from  year  to  year  has  no  legal  reversion,  upon  a  lease  for  years 
granted  to  him,  which  is  capable  of  being  assigned.  [E.  V.  Williams  referred  to 
Curtis  V.  Jflieehr  (Moo.  &  M.  493),  where  it  was  held  that  a  tenant  from  year  to  year, 
underletting  from  year  to  year,  [214]  may  distrain.]  The  question  was  not  at  all 
discussed  in  that  case.  The  reversion  depends  upon  the  real  interest  which  exists  in 
the  lessor.  [Parke,  B.  If  he  has  a  defeasible  reversion,  until  it  be  defeated,  has  he 
not  a  good  reversion  upon  the  sub-lease?  Lcng  v.  Strudwirk  (2  Salk.  414),  and  Bac. 
Abr.  Leases,  (L.  3),  shew  what  is  the  nature  of  an  estcite  from  j'car  to  year;  namely, 
a  lea.se  for  a  year  certain,  with  a  growing  interest  during  every  year  thereafter, 
springing  out  of  the  original  contract,  and  parcel  of  it.  A  demise,  therefore,  by  such 
a  person,  for  a  term  of  years,  is  no  assignment ;  he  never  means  to  part  with  the 
whole  benetit  of  that  interest.  It  is  a  term  for  so  many  )'ears,  subject  to  determina- 
tion by  the  cessation  of  the  original  interest.  Then  the  whole  question  is,  whether 
in  this  case  that  interest  is  properly  described  in  the  declaration,  or  whether  it  might 
have  been  properly  described  by  adding  to  it  that  qualification  ;  because  that  is 
equally  an  answer  upon  the  merits  to  this  application  for  a  new  trial.] 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  It  is 
clear,  according  to  the  cases  of  Pike  v.  Eyre  and  Cm  lis  v.  Jflieeler,  that,  if  a  tenant 
from  year  to  year  demises  for  a  term  of  years,  and  the  original  tenancy  from  year  to 
year  lasts  bevond  that  term,  such  a  demise  is  not  an  assignment,  but  there  is  a 
reversion,  on  which  covenant  may  be  maintiiined.  I  think,  therefore,  that  the 
declaration  in  this  case  is  right  as  it  stands,  and  is  in  proper  form  to  entitle  the 
plaintiffs  to  recover  ;  but,  at  all  events,  it  niav  easily  be  made  so,  with  reference  to 
the  facts,  by  an  amendment :  and  if  so,  we  ought  not  to  interfere  to  grant  a  new 
trial,  where  substantial  justice  has  been  already  done  according  to  the  merits  of 
the  case. 

Pakkr,  B.  I  am  of  the  same  opinion.  The  question  [215]  is,  whether  the 
plaintiffs  had  a  reversion  by  assignment ;  and  I  am  clearly  of  opinion  that  they  had. 
The  case  is  this  :  Saunders,  being  tenant  from  year  to  year,  in  179-5  demises  to  Oxley, 
Ferrand,  and  Green,  for  Ihirty-four  years  and  threequartcTs :  in  18r2,  tho.se  parties 
sub-demise  to  the  defeiiflant ;  and  the  question  is,  whether  they  had  a  reversion  upon 
that  sub-demise.  Now  it  is  clear  that  Saunders  did  not  mean  to  assign  all  the  interest 
he  had  as  tenant  from  vear  to  year,  but  merely  to  make  it  away  for  that  term  of 
thirty-four  years  and  three-quarters  ;  he  did  not  therefore  assign  the  whole  of  his 
interest,  which  was  for  an  indefinite  period,  subject  to  determination  by  notice  to  quit 
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from  bis  landlord.  The  position,  therefore,  of  Oxley,  Ferraud,  and  Green  was,  that 
they  held  the  premises  for  thirty-four  years  and  three-quarters,  provided  the  tenancy 
of  Saunders  should  so  long  continue  :  it  was  a  defeasible  interest,  subsisting  until  it 
was  defeated  by  the  determination  of  his  estate.  The  only  doubt  I  have  entertained 
was,  whether  this  interest  is  correctly  described  in  the  declaration.  I  do  not  say  that 
my  Lord  is  not  right  in  thinking  that  the  declaration  is  correct  as  it  stands ;  but,  at 
all  events,  it  is  clear  that  it  might  be  amended  by  inserting  the  qualification  I  have 
mentioned,  and  that  the  plaintiffs  would  then  be  entitled  to  recover.  That  being  so, 
it  is  not  a  case  in  which  we  are  called  upon,  in  furtherance  of  justice,  to  grant  a  new 
trial,  when  it  is  clear  that  the  defendant  would  be  defeated  on  the  second  trial,  either 
on  the  declaration  as  it  stands,  or  on  its  being  made  perfect  by  an  amendment. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 

[216]  Melanotte,  Administrator,  &c.  v.  Teasdale.  June  19,  1844.— The  follow- 
ing document  held  not  to  require  a  stamp,  either  as  an  agreement  or  a  promissory 
note:— "18.39,  Nov.  11.  I.  0.  U.  451.  13s.,  which  I  borrowed  of  Mrs.  M.,  and 
to  pay  her  5  per  cent,  till  paid. — R.  T." 

[S.  C.  13  L.  J.  Ex.  258.     Applied,  Taylor  v.  Steele,  1847,  16  M.  &  W.  665.] 

Debt  by  the  plaintiff,  as  administrator  of  Jane  Melanotte,  deceased,  for  money 
lent,  interest,  and  on  an  account  stated.  Pleas,  non  assumpsit,  payment,  and  the 
Statute  of  Limitations.  At  the  trial  before  Parke,  B.,  at  the  Middlesex  Sittings  in 
Trinity  Term,  the  plaintiff  put  in  the  following  unstamped  I.  0.  U.,  given  by  the 
defendant  to  the  intestate  : — 

"1839,  Nov.  11.  L  0.  U.  forty-five  pounds,  thirteen  shillings,  which  I  borrowed 
of  Mrs.  Melanotte,  and  to  pay  her  five  per  cent,  till  paid. 

"  Robert  Teasdai.,e." 

It  was  objected  for  the  defendant,  that  this  document  ought  to  have  borne  a 
stamp,  and  was  inadmissible  for  want  of  it.  The  learned  judge  however  received  it, 
and  the  plaintiff  obtained  a  verdict,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him  on  the  first  i.ssue.  Martin  having  obtained  a  rule 
accordingly, 

Crowder  and  Brarawell  now  shewed  cause  This  document  did  not  require  a 
stamp,  either  as  a  promissory  note  or  an  agreement.  It  is  not  a  promissory  note, 
because  it  contains  no  words  from  which  the  Court  can  extract  an  express  promise 
to  repay  the  principal  money  at  a  certain  time  :  Home  v.  Eedfcarn  (4  Bing.  N.  G.  433 ; 
6  Scott,  260),  Moffatt  v.  Edwards  (1  C.  &  Mar.  16).  The  express  promise  here  is  only 
to  pay  five  per  cent,  interest  until  the  principal  is  paid  ;  and  if  that  amounts  to  an 
agreement  yet  it  does  not  appear  that  the  matter  of  it  is  of  the  value  of  £20.  In 
Brooks  V.  Elkins  (2  M.  &  W.  74),  where  a  stamp  was  held  necessary,  there  was  an 
express  promise  to  pay  [217]  the  £20,  the  subject-matter  of  the  I.  O.  U.,  on  a  given 
day,  which  was  of  the  value  of  £20.  The  ease  must  be  brought  clearly  within  the 
prohibition  of  the  Stamp  Act.  Here,  on  the  face  of  this  instrument,  the  promise  to 
pay  interest  does  not  necessarily  appear  to  be  of  any  value ;  the  debtor  might  pay 
the  principal  immediately,  and  then  no  interest  would  become  payable.  They  cited 
also  Latham  v.  livtley  (Ry.  &  M.  13). 

Martin,  contra.  It  is  not  contended  that  this  is  a  promissory  note  ;  but  it  is  "  evidence 
of  a  contract"  to  pay  £45  and  interest,  within  the  plain  words  of  the  Stamp  Act. 
[Parke,  B.  You  must  read  them  together  with  the  commentary  introduced  by  the 
cases.]  Brooks  v.  Elkins  is  an  authority  in  favour  of  this  construction  of  the  act. 
This  document  is  the  .same  in  effect  as  if  it  had  been  "  I.  O.  U.  £45,  to  be  paid  on 
demand."     It  is  more  than  a  mere  acknowledgment  of  the  debt. 

Pollock,  G.  B.  The  doctrine  that  an  I.  0.  U.,  simply,  does  not  require  a  stamp, 
has  been  .so  long  established,  and  so  many  instruments  have  been  drawn  on  the  faith 
of  it,  that  it  must  be  considered  settled  law.  It  is  a  doctrine  older  than  the  last 
Stamp  Act ;  and,  as  that  act  does  not  notice  it,  we  may  infer  that  the  legislature  did 
not  mean  the  act  to  apply  to  such  documents.     If,  then,  this  paper  had  simply  been 
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"  I.  O.  U.  £45,"  it  would  not  require  a  stamp ;  nor  would  it,  if  it  had  l)eeii  "  I.  O.  U. 
£45,  which  I  borrowed  of  Mrs.  Melauotte,"  beciiuse  that  carries  it  no  further  than 
a  mere  acknowledgment.  Then  what,  if  anything,  is  the  agreement  contiiined  in  it? 
Only  "  to  pay  five  per  cent,  till  paid,"  which  is  in  fact  mere  surplusage.  The  only 
agreement,  therefore,  of  which  the  paper  is  evidence,  is  an  agreement  to  pay  £5  per 
cent,  interest  on  £45,  which  is  [218]  not  necessarily  of  the  value  of  £20.  It  is  not 
enough  that  the  agreement  should  he  possibly  of  that  value ;  it  must  be  so  in  its 
nature  and  inception.  No  stamp,  therefore,  was  necessary  in  this  c;ise,  and  the  rule 
must  be  discharged. 

Pakke,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged. 

QuiCKE  V.  Leach  and  Another.  June  22,  1844. — A  testator,  being  seised  of 
certain  lands  in  fee,  devised  the  same  to  his  wife  till  his  son  John  should  attain 
the  age  of  twenty  five  years  ;  and  in  case  he  should  attain  that  age,  and  he,  the 
testator,  should  have  other  children  living  at  the  time  of  his  death,  he  devised 
his  lands  to  trustees  for  the  term  of  1000  years ;  and  after  the  e.xpiratioii  or 
sooner  determination  of  that  term,  to  his  said  son  John,  for  life  :  and  after  his 
decease,  to  the  use  of  the  first  son  of  the  body  of  his  son  John,  in  tail  male, 
remainder  in  tail  male  to  the  second,  third,  and  other  sons  of  his  son  John, 
remainder  to  his  daughters  in  tail,  with  remainders  over.  The  will  then  stated 
that  the  term  was  limited  for  the  purpose  of  raising  £5000  as  portions  for  other 
children  than  the  eldest  that  he  might  leave  at  his  death  ;  and  that,  if  all  his 
children  except  the  eldest  should  die  before  the  ages  of  twenty-live  and  twenty- 
one  years,  the  sum  of  £5000  should  not  be  raised,  but  should  cease  for  the  benefit 
of  the  person  next  in  reversion  or  remainder  expectant  on  the  said  term  of  1000 
years.  Provided,  that,  in  case  the  testator  should  have  no  such  3'ounger  child  or 
children,  or  they  should  die  before  the  age  of  twenty-five  or  twenty-one  years, 
the  said  term  of  1000  j^ears  should  cease,  determine,  and  be  utterly  void  to  all 
intents  and  purposes. — The  testator  died,  leaving  his  eldest  and  only  son  John 
him  surviving,  who  attained  the  age  of  twenty-five  }'ears  after  his  father's  death, 
and  died  in  1830,  leaving  one  son  only,  the  present  plaintiff.  The  question  being, 
whether,  under  this  will,  the  plaintiff  became  entitled  to  the  lands  as  tenant  in 
tail — Held,  that  the  whole  of  the  devise  was  not  contingent  on  the  event  of  the 
testator  leaving  another  child  besides  his  son  John  ;  but  that  the  contingency 
was  only  meant  to  apply  to  such  subsequent  trusts  and  limitations  as  depended 
for  their  existence  upon  the  happening  of  the  event  in  question,  and  therefore 
that  the  plaintiff  took  the  lands  as  tenant  in  tail. 

[S.  C.  13  L.  J.  Ex.  348.] 

This  ease  was  sent  by  the  Vice-Chancellor  of  England  for  the  opinion  of  the  Judges 
of  this  Court. 

John  Quieke,  the  grandfather  of  the  plaintiff  in  this  suit,  being  seised  in  fee  of 
certain  lands  and  messuages,  by  his  will,  made  in  177(>,  devised  the  same  to  his  wife 
and  her  assigns,  "  until  my  said  son  John  (j)uicke  shall  attain  his  age  of  twenty-five 
years,  she  my  said  wife  finding  and  providing  for  my  said  son  proper  education  and 
maintenance  until  that  time;  and  in  case  my  said  son  John  (.^t\ncke  shall  attain  his 
age  of  twent}'  five  years,  and  I  shall  have  any  other  child  or  children  of  my  body 
lawfully  begotten  living  at  the  time  of  my  death,  or  that  shall  be  [219]  afterwards 
born  alive,"  the  testator  gave  his  land,  itc,  to  his  two  brothers,  for  the  teiiu  of  1000 
years,  upon  the  trusts  thereinafter  expressed  (a) ;  and  from  and  after  the  expiration 
or  other  sooner  determination  of  the  said  term  of  1000  years,  to  his  son  John  for  life; 
and  from  and  after  his  decease,  to  the  use  of  the  first  son  of  the  body  of  his  son  John, 
and  of  the  heirs  male  of  the  body  of  such  first  son  ;  remainders  in  tail  male  to  the 
second,  third,  and  other  sons  of  his  son  John  Quieke  ;  remainders  to  his  daughters  ; 

(a)  One  of  the  trusts  was,  that,  if  his  wife  should  die  before  his  son  John  attained 
twenty-five,  then  the  trustees  of  the  t«rm  were  to  allow  him  for  his  proper  education 
and  maintenance  such  sums  of  money  as  should  he  necessary,  not  exceeding  the  sum 
of  £400  per  annum. 
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remainders  to  his  brothers,  in  succession,  and  to  their  children  successively  in  tail 
male;  remainder  to  his  brother  Andrew  in  fee.  The  testator  then  stated  the  term  of 
1000  years  to  be  limited  for  the  purpose  of  raising  the  sum  of  £5000  as  portions  for  his 
children,  other  than  the  eldest,  that  he  might  happen  to  leave  at  his  death ;  but  if  all 
his  children  except  an  eldest  son  should  die  before  such  their  respective  ages  of  twenty- 
five  and  twenty-one  years,  then  the  sum  of  £5000  should  not  be  raised,  but  should 
cease  for  the  benefit  of  the  person  next  in  reversion  or  remainder  of  the  premises 
expectant  on  the  said  term  of  1000  years.  "Provided  always,  that,  in  case  I  shall 
leave  no  younger  child  or  children,  or,  being  such,  all  of  them  shall  die  before  the  said 
respective  ages  of  twenty-five  or  twentj'-oue  years,  or  in  case  the  said  sum  of  £5000 
be  raised,  then  the  said  term  of  1000  years  shall  cease,  determine,  and  be  utterly  void 
to  all  intents  and  purposes."  The  testator  had  three  children  only,  the  said  John 
Quieke  his  eldest  son,  (the  plaintiff's  father),  and  two  others,  who  died  in  the  lifetime 
of  the  testator,  and  before  the  date  of  his  will.  The  testator  died  in  1776,  leaving  his 
eldest  and  only  surviving  son  John  Quieke  him  surviving.  The  said  John  Quieke 
attained  his  age  of  twenty-five  years  subse-[220]-quently  to  his  father's  death,  and 
continued  in  possession  of  the  estates  in  question  down  to  the  time  of  his  death  in 
1830.  He  had  issue  one  son  only,  the  present  plaintiff,  who  survived  him,  and 
afterwards  suffered  a  common  recovery,  to  the  use  of  himself,  his  heirs  and  assigns  for 
ever.  The  plaintiff  afterwards  agreed  to  sell  a  part  of  the  said  lands,  &c.  to  the 
defendants,  and  afterwards  filed  a  bill  against  them  for  a  specific  performance.  The 
cause  was  heard  before  the  Vice  Chancellor  of  England,  when  the  above  case  was 
directed  by  him  to  be  stated  for  the  opinion  of  this  Court  The  question  was, 
■whether,  under  and  by  virtue  of  the  said  will,  and  in  the  events  which  happened,  the 
said  plaintiff"  became  entitled  to  the  said  freehold  messuage,  lands,  and  hereditaments 
in  question  in  this  cause,  as  tenant  in  tail  thereof. 

The  case  was  argued  in  Easter  Term  (April  29)  by 

Erie,  (Cole  with  him),  for  the  plaintiff.  The  question  is,  whether  all  the 
subsequent  limitations  in  this  will  are  made  contingent  on  the  happening  of  the  two 
events  in  respect  of  which  the  term  of  1000  years  is  made  to  depend,  namely,  the  son 
of  the  testator  attaining  the  age  of  twenty-five,  and  the  testator's  having  other 
children  ;  and  it  is  submitted  that  they  are  not.  The  whole  object  of  the  term  was 
to  provide  for  the  younger  children  ;  and  although  he  uses  the  words  "  from  and  after 
the  expiration  or  sooner  determination  of  the  said  term,"  he  uses  the  word  "  determina- 
tion "  in  the  sense  of  the  term  never  coming  into  esse,  and  he  meant  that  the  term 
might  be  said  to  determine  although  it  never  came  into  existence.  The  ai-gument 
of  Mr.  Preston,  in  the  case  of  JVarter  v.  Hutchinson  (1  B.  &  Cr.  749),  is  applicable  to 
the  present  case.  He  says,  "  A  contingency  annexed  to  a  particular  estate,  for  reasons 
connected  only  with  that  estate,  never  could  be  carried  on  to  the  remainder ;  but 
when  the  Court  can  see  that  [221]  the  contingency  applies  to  all  the  gifts  and 
interests,  then  all  must  be  contingent."  In  the  present  case,  the  object  of  creating 
the  term  of  1000  years  was  to  provide  for  the  younger  children,  if  there  were  any ; 
but  that  purpose  was  quite  unconnected  with  the  estate  given  to  the  eldest  son.  The 
testator  shews  by  his  will,  that  he  did  not  mean  to  die  intestate  in  any  event,  but  to 
create  an  estate  tail,  to  keep  the  estate  in  his  family  as  long  as  possible. 

Eudall,  contr;\.  First,  the  devise  of  the  term  of  1000  years  to  the  trustees  was 
made  on  the  contingency  that  the  testator  should  have  more  than  one  child  living  at 
his  death,  and  if  he  had  not,  then  the  limitation  failed  of  effect.  Secondly,  as  all  the 
subsequent  limitations  depend  on  the  same  contingency,  and  that  failed,  they  also 
failed.  Thirdly,  there  is  nothing  in  the  will  to  shew  that  the  testator  intended  the 
limitations  to  take  effect  in  any  other  event  than  that  expressed  in  it,  and  the  Court 
cannot  depart  from  the  grammatical  construction  of  the  words  used  on  the  face  of 
the  will. 

As  to  the  first  point,  the  testator,  when  he  made  his  will,  had  only  one  son,  who, 
consequently,  was  at  that  time  his  heir-at-law  ;  and  his  sole  object  in  creating  this 
term  was  to  provide  for  the  event  of  his  having  other  children.  If  it  should  happen 
that  he  had  no  other  children,  he  did  not  intend  to  make  any  will  at  all.  This  is  a 
substantive  independent  devise,  not  a  remainder;  and  the  limitations  are  to  take 
effect  on  the  happening  of  certain  specified  events  which  never  did  happen,  and  they, 
therefore,  failed  of  effect.  In  Denn  d.  Raddyffe  v.  Bagshaw  (6  T.  E.  512),  the  devise 
was  to  Margaret  (an  only  child)  for  life,  remainder  to  the  first  son  of  her  body,  "if 
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living  at  the  time  of  her  death,"  aud  the  heii-s  male  of  such  son  ;  and  for  default  of 
such  issue,  to  the  second  son  her  body,  "  if  living  at  the  time  of  her  death,"  and  the 
heirs  [222]  male  of  such  second  son,  &c.  ;  and  for  default  of  such  issue  male,  remainder 
to  A.  Margaret  had  one  sou,  who  died  in  her  lifetime,  leaving  a  son ;  and  it  was 
held,  that  Margaret  only  took  an  estate  for  life,  and  neither  her  son  nor  her  grandson 
took  any  estate,  but  that  the  remainder  to  A.  took  efiect.  That  was  an  exceedingly 
hard  case,  and  is  a  strong  authority  in  favour  of  the  defendants.  So,  in  Doo  v.  Brabant 
(4  T.  R.  706),  where  A.  bequeathed  money  to  trustees,  in  trust  for  B.  till  she  should 
attain  twenty-one,  and  then  to  pay  the  same  to  her  ;  and  if  B.  should  die  under 
twenty-one,  leaving  a  child  or  children,  then  in  trust  for  such  child  or  children  ;  but 
if  B.  should  die  under  twenty-one,  without  leaving  any  child  or  children,  then  in 
trust  for  C.'s  three  nieces :  B.  attained  twenty-one,  married,  had  two  children,  and 
died  in  the  lifetime  of  the  testatri.x ;  it  was  held,  that  B.'s  children  took  nothing  by 
the  will.  Shiihlham  v  Smifh  (6  Uow,  22)  is  another  ease  where  it  was  held,  in  l)om. 
Proc.,  that  the  Court  could  not  depart  from  the  strict  words  of  the  will,  and  that  there 
was  an  intestacy,  the  event  which  happened  not  having  been  provided  for.  Those 
cases  support  the  first  proposition,  that  the  limitations  fail  of  effect  when  a  devise  is  to 
take  effect  in  a  certain  specified  event,  and  that  event  never  happens.  Secondly,  this 
was  a  limitation  subsequent,  to  take  effect  on  the  expiration  of  the  preceding  limita- 
tion :  and  as  that  limitation  never  arose,  the  subsequent  limitation,  which  depended  on 
it,  never  eame  into  existence.  In  Davis  v.  Norton  (2  P.  Wms.  390),  where  A.,  seised 
in  fee,  had  a  son  B.  and  a  sister  C,  &e.,  and  devised  his  lands  to  his  son  B.  in  tail 
general,  and  if  his  son  B.  should  die  without  issue,  and  his  wife  should  survive  him, 
then  the  wife  to  have  the  premises  for  her  life,  remainder  to  C.  in  fee  ;  and  B.  died 
without  issue,  but  the  testator's  wife  died  before  him  :  it  was  held,  that  C.  was  not 
entitled  to  the  remainder  in  fee,  because  the  eontin-[223]-,gency  was  annexed  to  ,all  the 
devi.ses  over.  And  in  Doc  v.  Shcppard  (Doug.  75),  where  there  was  a  devise  of  land 
to  trustees  upon  trust  to  pay  £20  out  of  the  rents  and  pioHts  to  the  testator's 
daughter,  and  the  rest  to  her  husband,  and  the  whole  rents  and  profits  to  the  husband 
after  the  daughter's  death  ;  and  in  case  the  daughter  should  survive  her  husband, 
then  the  land  to  the  use  of  the  daughter  for  life,  and  after  her  death,  to  the  use  of  her 
son  in  tail,  then  to  the  heirs  of  the  body  of  the  husband  by  the  daughter,  then  to  the 
heirs  of  her  body,  then  to  the  heirs  of  her  husband  ;  the  daughter  dying  before  her 
husband,  it  was  held,  that  the  limitations  over  should  not  take  effect,  the  contingency 
not  being  confined  to  her  life  estate,  but  affecting  all  the  other  limitations,  and 
operating  as  a  condition  precedent.  Here  the  testator  had  no  intention  of  making 
any  devise  except  in  one  event,  viz.  that  of  having  other  children  living  at  the  time  of 
his  death.  If  he  left  no  child  but  his  eldest  son,  a  will  would  be  unnecessar}'  ;  and 
that  event  having  happened,  he  must  be  considered  as  having  died  intestate :  Moody 
V.  U'tdkrs  (16  Ves.  283)  ;  Swai/nc  v.  Smilh  (1  Sim.  &  Stu.  5G)  ;  Lenox  v.  Lenox  (10  Sim 
400).  The  limitations  are  to  take  efiect  in  one  event  only  ;  but  in  the  other  event, 
the  son  is  to  take  the  whole  estate.  The  contingency  does  not  apply  to  the  term 
only,  but  to  the  whole  devise.  No  doubt  the  will  was  made  under  the  idea  that  there 
would  be  younger  children,  but,  there  being  none,  it  became  entirely  nugatory.  But 
it  is  said  that  the  proviso  for  cesser  makes  a  difference ;  but  that  cannot  affect  the 
question.  That  proviso  cannot  be  imported  into  another  part  of  the  will,  to  give  it 
an  effect  which  it  otherwise  had  not.  Looking  at  this  will,  there  is  no  intention 
apparent  that  the  devise  should  take  eft'ect  in  any  other  event  than  that  stated,  and 
that  not  having  happened,  it  failed  altogether.  The  plain-[224]-titf  therefore  did  not 
become  entitled  jis  tenant  in  tail,  under  the  will  of  his  grandfather.  [Alderson,  B. 
If  so,  he  became  entitled  in  fee  simple.  How  does  the  point  arise?]  It  is  believed 
that  the  plaintiffs  father  made  a  will,  giving  him  only  a  life  estate. 

Cole  replied,  (absente  Eail).  The  intention  of  the  tesUitor  is  to  be  collected 
from  the  whole  of  his  will,  and  according  to  such  intention,  the  eontiiigency  will  lie 
construed  either  as  applying  to  the  term  only,  or  as  extending  to  the  subsequent 
limitations.  Now,  suppose  that  the  trusts  of  the  term  were  fully  expressed  immedi- 
ately after  the  limitation  of  the  term,  where  they  are  merely  referred  to,  such  a 
transposition  would  not  effect  the  meaning  of  any  expression  contiiined  in  the  will,  1)ut 
it  would  render  the  testator's  intention  more  obvious  ;  for  he  expressly  provides,  that, 
"in  case  I  shall  leave  no  younger  child  or  children,"  (the  very  event  which  hap|)cned), 
or  if  such  chihlren  should  all  die  under  age,  or  the  £.")000  intended  for  them  should 
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be  raised,  then  the  said  term  of  1000  years  should  cease,  determine,  and  be  void.  It 
is  clear  that  the  term  conld  not  cease,  determine,  or  become  void,  if  it  never  came  into 
existence  ;  but  the  intention  of  the  testator  is  obvious  :  the  term  was  to  provide  for 
younger  children,  if  any ;  but  if  none,  or  if  all  should  die  under  age,  the  term  was  to 
cease  "  for  the  benefit  of  the  person  next  in  reversion  or  remainder  of  the  premises 
expectant  on  the  said  term."  Immediately  after  the  limitation  of  the  term  upon  such 
trusts,  the  testator  goes  on  to  say,  "  that,  from  and  after  the  expiration  or  other 
sooner  determination  of  the  said  term,"  he  devises  to  his  sou  for  life,  &c.  The 
intention  is  to  devise  the  freehold  and  inheritance  in  strict  settlement,  subject  to  a 
term,  if  necessary,  to  provide  for  younger  children,  but  free  from  such  term  if  or  when 
the  same  should  become  unnecessary.  The  testatoi'  clearly  did  not  mean  to  die 
intestate  in  the  event  of  his  leaving  no  younger  [225]  child  ;  his  object  was  to  provide 
for  such  younger  child  or  children,  if  any,  and  the  contingency  expressed  in  his  will 
applies  only  to  the  term  limited  for  their  benefit.  In  each  of  the  cases  cited  on  the 
other  side,  the  contingency  formed  part  of  the  very  limitation!through  which  the  estate 
was  claimed,  or  the  intention  of  the  testator  was  manifest.  In  Denn  v.  Bagshaw,  the 
contingency  was  expressly  attached  to  the  estate  which  failed ;  the  subsequent  estate 
did  not  fail.  In  Dou  v.  Bmhant,  there  was  no  subsequent  estate.  In  Davis  v.  Nmion, 
the  contingency  was  expressly  carried  on  by  the  words  "  being  dead  without  issue  as 
aforesaid."  In  Doe  v.  Sheppard,  the  estates  were  given  under  a  videlicit ;  and  by  the 
words  "  in  ease  my  daughter  shall  survive  her  husband,  then  upon  the  trust  following, 
viz.,"  the  contingency  was  expressly  attached  to  all.  In  Moody  v.  Jl'ulters,  the  con- 
tingency did  not  in  terms  apply  to  the  subsequent  estate,  but  the  estates  were  of  such 
a  kind  that  a  diflferent  construction  would  have  produced  a  result  which  the  testator 
could  not  have  contemplated.  And  in  Swai/ne  v.  Smith,  and  Lenox  v.  Lenox,  there 
was  no  subsequent  estate,  but  the  question  was  as  to  the  contingency  meant,  viz. 
whether  the  legatee  dying  without  issue,  or  without  a  husband  living,  was  sufficient, 
or  whether  her  being  married  was  also  essential.  There  are  many  cases  in  which 
subsequent  limitations  have  been  held  to  take  effect,  although  the  exact  contingency 
mentioned  in  a  previous  limitation  has  not  happened :  Jonfis  v.  Weslcomh  (Prec.  in  Ch. 
316  ;  1  Eq.  Cas.  Abr.  245,  pi.  10) ;  Andreics  v.  Fulham  (2  Stra.  1892) ;  Gulliver  v.  JFickett 
(1  Wils.  105);  Hokroft's  case  (Moor,  486,  cited  Willes,  311) ;  Taylw  v.  Taylor  (1  Atk. 
386);  Meado^vs  v.  Farry  (1  Ves.  &  Bea.  124);  Murray  v.  Jones  (3  Yes.  &  Bea.  313); 
Statham  v.  Bell  (Cowp.  40).  These  are  collected  in  2  Jarman  on  Wills,  c.  50,  and  they 
apply  strongly  [226]  to  the  present  case  ;  for  although  the  exact  contingency  of  the 
term  ceasing  or  determining  has  not  happened,  yet  that  which  did  take  place  was 
equivalent.  The  effect  on  the  subsequent  limitations  is  substantially  the  same,  whether 
a  younger  child  survived  the  testator  for  a  few  days,  or  not.  The  bequest  of  the  term 
is  a  conditional  limitation  to  piovide  for  younger  children,  if  any,  but  it  is  not  a  con- 
dition precedent  to  the  subsequent  limitations  of  the  freehold  and  inheritance  ;  the 
parties  claiming  under  those  limitations  took  subject  to  the  term  for  .so  long  only  as 
might  be  necessary  for  the  purposes  mentioned  in  the  will. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  This  case,  sent  for  our  opinion  by  his  Honor  the  Vice-Chancellor  of 
England,  was  argued  last  term.  The  question  arose  on  the  will  of  John  Quicke, 
dated  the  21st  of  May,  1776.  [His  Lordship  here  stated  the  will,  and  then 
proceeded.] 

The  testator  died,  leaving  one  child  only,  namely,  John  Quicke,  his  son  named 
in  the  will.  That  son  afterwards  attained  his  age  of  twenty-five  years,  and  then 
entered  on  the  estates  devised  by  the  will.  He  contiiuied  in  the  enjoyment  of  them 
till  1830,  when  he  died,  leaving  the  plaintiff  John  Quicke  his  only  son  and  heir;  and 
the  question  for  our  opinion  is,  whether  the  plaintiff,  on  the  death  of  his  father,  became 
entitled  to  the  estate  as  tenant  in  tail  under  the  will  of  his  grandfather. 

We  think  it  clear  that  he  did.  The  argument  on  the  other  side  was,  that,  in  the 
event  which  happened,  namely,  the  death  of  the  testator  leaving  no  child  except  his 
son  John  namecl  in  the  will,  there  was,  in  truth,  no  devise  whatever,  and  that  the 
testator  died  intestate  as  to  his  real  estates  ;  for,  it  was  said,  the  whole  of  the  devises 
are  by  the  [227]  express  words  of  the  will  contingent  on  the  event  of  the  testator 
leaving  another  child  besides  his  son  John  ;  and  as  that  event  did  not  happen,  there- 
fore, it  was   contended,   there  was   no  devise  according   to  the  strict  construction 
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of  the  language  used  by  the  testator.  It  may  seem  that  the  defendants  are  right 
in  saying  that  the  devises  are  all  made  contingent  on  the  happening  of  an  event 
which  did  not  happen,  namely,  the  leaving  of  another  child  besides  John.  But  we 
think  there  is  sufficient  on  the  face  of  the  will  to  warrant  us  in  treating  it  as  judicially 
certain,  that,  if  this  be  so,  it  was  a  mere  inaccuracy  of  expression,  and  that  the 
contingency  was  really  only  meant  to  apply  to  such  of  the  subsequent  trusts  and 
limitations  as  necessarily  depended  for  their  existence  on  the  happening  of  the  event 
in  question,  and  consequently  that  the  will  must  be  read  as  giving  to  the  testator's 
two  brothers  the  estate  in  question  for  a  term  of  1000  years,  with  remainder  over  to 
his  children,  and  afterwards  to  his  collateral  relations,  in  the  usual  way. 

In  support  of  this  construction,  it  may,  in  the  first  place,  be  remarked,  that  the 
testator  has  manifested  a  strong  desire  to  keep  the  estate  in  his  own  family  as  long  as 
possible,  by  devising  it,  in  the  event  of  his  having  a  second  child,  not  onlj^  to  his 
own  issue  successive!}',  in  strict  entail,  as  to  his  eldest  son  and  as  to  hi.s  other  sons 
in  tail  male,  and  as  to  his  daughters  as  tenants  in  tail ;  but  further,  by  limiting  it  over 
to  his  brothers  in  succession,  and  to  their  children  successively  in  tail  male,  even  to 
the  e.Kclusion  of  the  daughters  of  his  sons.  It  is  difficult  to  believe  that  he  could 
have  meant  that  all  these  limitations  should  be  contingent  on  an  event  with  which 
they  seem  to  have  no  reasonable  connexion  ;  that  if,  for  instance,  he  had  left  a  second 
child  at  his  decease,  who  should  have  died  immediately  after  him,  then  that  his  then 
only  son  should  become  a  mere  tenant  for  life,  with  remainder  to  his  sons  successively 
in  tail  male,  with  remainder  over  to  his  (the  testator's)  brothers  and  their  [228]  sons ; 
but  that,  if  his  second  son  had  died  immediately  before  him,  then  that  his  will  should 
be  wholly  inoperative,  whereby  his  only  son  would  take  the  fee  simple  by  descent. 
If  such  be  the  effect  of  the  will,  it  is  impossible  not  to  believe,  that  it  must  be  the 
result  not  of  what  was  really  intended,  but  of  the  imperfect  mode  in  which  the 
intention  has  been  expressed.  We  agree,  however,  with  the  counsel  for  the  defen- 
dant, that  the  province  of  the  Court  is  to  construe  the  words  in  the  will,  and  that,  if 
the  language  is  clear.  Courts  ought  not  to  give  it  a  strained  interpretation,  only  because 
its  effect  isjiot  such  as  they  suppose  it  probable  the  testator  must  have  contemplated. 
We  must  not,  as  was  suggested  by  Lord  Ken3-on  in  Benn  v.  Bagslunv  (6  T.  R.  512), 
let  our  wishes  prevail  over  our  judgment.  At  the  .same  time,  the  circumstance  that 
the  language,  if  strictly  construed,  will  lead  to  a  consequence  inconsistent  with  the 
presumable  intention,  is  not  to  be  left  out  of  view,  especially  if  other  considerations 
lead  to  the  same  result.  Now  there  are  two  circumstances  in  this  case  which  seem 
to  us  satisfactorily  to  shew  that  the  testator  intended  that  the  term  of  1000  years 
should  take  effect  at  his  death,  in  all  events,  whether  he  left  a  second  son  or  not ;  and 
if  the  term  was  once  created,  then  it  is  clear  that  all  the  other  limitations  were  meant 
to  follow. 

The  first  circumstance  to  which  we  allude  is,  the  clause  of  cesser,  by  which  the 
testator  provides  that  the  term  sh.ill  cease  on  certain  contingencies,  one  of  which  is 
his  not  leaving  any  younger  child.  Such  a  proviso  would  be  useless  and  unmeaning, 
if,  vniless  he  left  a  younger  child,  the  term  never  was  to  come  into  existence.  A  term 
which  never  existed  could  not  possibly  cease. 

The  other  circumstance  is  this ;  one  of  the  trusts  of  the  term  is,  that,  if  his  wife 
should  die  l)efore  his  son  should  attain  his  age  of  twenty-five  vears,  then  the  trustees 
of  the  [229]  term  should  allow  him  maintenance  not  exceeding  X400  per  annum. 

This  trust,  it  will  be  observed,  could  only  be  performed  by  mean.s  of  the  term, 
and  therefore  necessarily  presupposes  its  existence.  And  it  is  a  trust  not  made  to 
depend,  by  any  necessary  or  reasonable  construction  of  the  words  used,  on  the  event 
of  there  being  a  younger  child  ;  and  seems  to  us,  therefore,  clearly  to  shew,  that  the 
testator  contemplated  the  term  as  an  interest  which  would  h;ue  existence  from  the 
moment  of  his  decease.  We  therefore  feel  warr.inted  in  saying,  not  on  mere  conjecture 
arising  from  improbability  of  intention,  which  is  undoubtedly  a  dangerous  giound  to 
rest  on,  but  on  a  fair  and  reasonable  construction  of  the  whole  will,  that  the  testator 
did  intend  the  limitations  which  he  created  to  take  ellcct  whether  he  left  a  younger 
child  or  not,  and  consequently  that  the  plaintiff  is  now  ton.int  in  tail  under  the  will 
of  the  premises  in  question,  and  we  shall  certify  to  the  Vice  Chancellor  accoi-dingly. 

The  following  certificate  was  afterwards  sent  to  the  Vice-Chaiicellor  of  England  : — 
"  We  have  heard  this  case  argued  by  counsel,  and  we  are  of  opinion,  that,  under 
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and  by  virtue  of  the   will  of  John  Quicke  the  testator,  and  in  the  events  which 
happened,  the  plaintiff  became  entitled  to  the  freehold  messuages,  tenements,  lands, 
and  hereditaments  in  question,  as  tenant  thereof  in  tail  male. 
"Dated  this  22nd  day  of  June,  1844. 

"  Fred.  Pollock.         "  E.  H.  Alderson. 
"J.Parke.  "  K.  M.  Eolfe." 


[230]  Vlikrboom  v.  Chapman  and  Others.  July  6,  1844.— A  cargo  of  rice, 
shipped  at  Batavia,  was,  by  the  bill  of  lading,  to  be  delivered  at  Kotterdam  to 
the  plaintiff,  he  paying  fi'eight  for  the  same.  The  vessel  having  encountered  a 
hurricane,  was  compelled  to  put  into  the  Mauritius,  where  the  rice,  having  been 
found  to  be  damaged,  and  in  a  state  of  rapid  putrefaction,  was,  of  necessity,  sold 
by  the  master,  who  acted  bona  tide,  but  without  the  knowledge  of  either  the 
shipper  or  shipowner : — Held,  under  the  above  circumstances,  that  no  freight  was 
due,  either  for  the  whole  voyage  or  pro  rata  itineris. 

[S.  C.  13  L.  J.  Ex.  384;  8  Jur.  811.  Keferred  to,  The  SoMonuten,  1866,  1  Adm.  & 
Ec.  298;  Notara  v.  Henderson,  1870,  L.  R.  5  Q.  B.  35-5  ;  Metcalfe  v.  Britannia  Iron- 
uwks  Company,  1876,  1  Q.  B.  D.  623 ;  1877,  2  Q.  B.  D.  426.] 

This  was  an  action  of  assumpsit  for  money  had  and  received,  to  which  the  defendants 
pleaded  non  assumpserunt,  and  a  set-off.  Issue  having  been  joined,  the  following 
case  was  by  a  Judge's  order  stated  for  the  opinion  of  this  Court  :— 

The  plaintiff  was  a  merchant  at  Rotterdam,  and  the  defendants  merchants  of 
London,  and  owners  of  the  ship  "Waverley."  In  March,  1843,  the  "  Waverley " 
received  on  board,  at  Batavia,  in  the  Indian  Archipelago,  a  cargo  of  rice,  the  property 
of  the  plaintiff,  to  be  conveyed  to  Rotterdam.  By  the  bill  of  lading,  the  rice  was  to 
be  delivered  at  Eotteidam  to  the  plaintiff,  he  paying  freight  for  the  same.  The  ship 
having  encountered  a  severe  hurricane,  it  became  necessary  to  throw  part  of  her  cargo 
overboard  :  and  the  vessel  herself,  having  been  much  damaged,  was  obliged  to  be 
carried  to  the  Mauritius.  The  cargo  was  there  examined,  and  it  was  found  necessary, 
without  delay,  to  sell  the  whole  of  it,  otherwise  it  would  have  become  utterly  worth- 
less from  the  progress  of  rapid  putrefaction.  The  rice  was  accordingly  sold  by  certain 
parties  at  the  Mauritius,  to  whose  agency  the  master,  acting  bona  fide,  committed  the 
ship  and  cargo ;  and  the  proceeds  were  remitted  to  the  defendants,  as  the  owners 
of  the  ship.  The  plaintiff  had  no  agent  at  the  Mauritius,  and  neithei'  of  the  parties 
was  present  at  any  part  of  the  transaction,  nor  had  any  knowledge  thereof  until 
after  the  sale  of  the  cargo. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  defendants  had  any 
lien,  or  right  of  deduction  or  set-off,  upon  or  against  the  proceeds  of  the  plaintiffs 
rice,  either  for  the  freight  in  the  bill  of  lading,  or  pro  rata  freight,  or  for  any  freight 
on  a  quantum  meruit. 

The  plaintiff's  point  was,  that,  under  the  above  eircum-[231]-stances,  the  defen- 
dants were  entitled  to  no  set-off  for  freight. 

The  defendants'  point  was,  that  they  had  a  set-ofl'  or  lien  for  freight  to  the  extent 
of  14131.  Os.  4d.,  the  produce  of  the  sale,  or  at  all  events  to  some  extent. 

The  case  was  argued  (June  22)  by 

Greenwood,  for  the  plaintiff.  The  goods  not  having  been  carried  to  the  place  of 
destination  specified  in  the  bill  of  lading,  the  defendants  are  not  entitled  either  to  the 
freight  generally,  or  to  freight  pro  rata  itineris.  In  Cook  v.  Jennings  (7  T.  R.  3S1), 
which  was  an  action  of  covenant  on  a  charter-party  of  affreightment,  in  which  the 
defendant  covenanted  to  pay  so  much  for  freight  for  deals  delivered  at  Liverpool ;  it 
was  held,  that  freight  could  not  be  recovered  pro  rata  itineris,  the  ship  having  been 
wrecked  before  her  arrival  at  Liverpool,  though  the  defendant  accepted  the  deals  at 
the  place  where  the  ship  was  wrecked.  In  that  case  Lawrence,  J.,  says,  "When  a 
ship  is  driven  on  shore,  it  is  the  duty  of  the  master  either  to  repair  his  ship  or  to 
procure  another,  and  having  performed  the  voyage,  he  is  then  entitled  to  freight ;  but 
he  is  not  entitled  to  the  whole  freight  unless  he  perform  the  whole  voyage,  except  in 
cases  where  the  owner  of  the  goods  prevents  him ;  nor  is  he  entitled  pro  rata,  unless 
under  a  new  agreement.     Perhaps  the  subsequent  receipt  of  the  goods  by  the  defeii- 
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daiit  might  have  been  evidence  of  a  new  contract  between  the  parties,  but  that  the 
phiintiff  had  resorted  to  the  original  agreement,  under  which  the  defendant  only 
engaged  to  pay  in  the  event  of  the  ship's  arrival  at  Liverpool."  That  case  was  cited 
and  fully  approved  of  in  Hunter  v.  I'rinsep  (10  East,  378).  There  freight  was  made 
payable  on  a  right  and  true  delivery  of  the  homeward  bound  cargo  from  Honduras 
Bay  to  London  ;  the  ship  was  wrecked  at  St.  Kitt's,  and  a  sale  of  the  [232]  cargo  was 
directed  by  the  vice-admiralty  court  there,  on  the  application  of  the  master,  acting 
bona  tide  for  the  benefit  of  all  concerned,  but  without  orders  from  any  ;  and  the 
proceeds  of  the  sale  were  remitted  to  the  ship-owners  :  it  was  held,  that  the  freighter 
might  recover  such  proceeds  in  assumpsit,  without  allowing  freight  pro  rata  itineris. 
He  was  then  stopped  by  the  Court,  who  called  upon 

Barstow,  for  the  defendants.     The  defendants  are  at  all  events  entitled  to  set  off 
freight  pro  rata,  if  not  the  whole  freight.     This  case  is  distinguishable  from  that  of 
Huiiler  V.  Fiiiinep,  because  there  the  act  of  the  master  was  unlawful ;    here  it  was 
lawful ;  and  therefore  that  case  is  no  authority  against  the  defendants.     The  goods  in 
the  present  case  were  sold  lawfully,  and  from  necessity,  and  that  remlered  the  master 
the  agent  for  the  shipper,  and  entitled  him  to  contract  on  his  behalf  that  he  would 
receive  the  goods  at  the  intermediate  port,  and  pay  freight  for  the  part  of  the  voyage 
already  performed.      Li  the  case  of    The    Gnitihuline  (3  Rob.  Adm.   Rep.   2.59),  Sir 
W.  Scott  says  :  "  There  are  other  cases  also  in  port  in  which  the  master  has  the  same 
authority   forced  upon  him.     Suppose  the  case  of  a  ship  driven  into  port  with  a 
perishaljle  cargo,  where  the  master  could  hold  no  correspondence  with  the  proprietor ; 
suppose  the  vessel  unable  to  proceed  in  time.     In  such  emergencies,  the  authority 
of  agent  is  necessarily  devolved  upon  him,  unless  it  could    be  supposed  to  be  the 
policy  of  the  law,  that  the  cargo  should  be  left  to  perish  without  care.     What  must 
be  done  ?     He  must  in  such  case  exercise  his  judgment  whether  it  would  be  better  to 
transship  the  cargo,  if  he  has  the  means,  or  to  sell  it.     It  is  admitted  in  argument  that 
he  is  not  absolutely  bound  to  transship  ;  he  may  not  have  the  means  of  transshipment : 
but  even  if  he  has,  he  may  act  for  the  best  in  deciding  to  sell :  if  he  acts  unwisely  in 
[233]  that  decision,  still  the  foreign  purchaser  will  be  safe  under  his  acts.     If  he  had 
not  the  means  of  transshipping,  he  is  under  an  obligation  to  sell,  unless  it  can  be  said, 
that  he  is  under  an  obligation  to  let  it  perish."     That  doctrine  has  been  adopted  by 
the  Courts  of  common  law.     In  Freeman  v.  I'he  East  India  Compaii//  (5  B.  &  Aid.  621), 
Bay  ley,  J.,  says  :  "  Suppose  the  ship  were  wrecked,  and  the  cargo  was  saved,  being 
perishable,   and    there  were  no  means  of  transshipment ;  in  such  cases  an  absolute 
necessity  for  sale  would  e.xist,  and  thereby  the  master  would  be  forced  to  become 
the  agent  of  the  owners  for  the  purposes  of  sale."     And  that  rule  was  adopted  by 
this  Court  in   Hunter   v.  Parker  (7  M.  &  W.  322),  so  far  as  respected  the  sale  of  the 
ship.     The  master  in  such  a  case  becomes  of  necessity  an  agent  for  the  owner  of  the 
goods,  apart  from  his  ordinary  character  of  agent  for  the  ship-owner.     If  the  shipper 
had  been  present,  he  must  have  wished  to  sell  the  remainder  of  the  c^argo,  to  avoid 
a  greater  loss  ;   and  it  is  but  reasonable  to  infer  an  authority  in  the  master  to  make 
a  contract  on  his  behalf  with  his  other  principal  the  ship-owner,  to  receive  the  goods 
at  the  Mauritius  and  to  pay  freight  pro  rata.     In  Benecke  on  Marine  Insurance,  it  is 
said  (page  444) :  "  When  a  ship  is  obliged  to  unload  in  an  intermediate  port  for  the 
purpose  of  repairing,  and  a  part  of  the  cargo  is  so  damaged  ;is  to  be  unfit  to  proceed 
to  its  destination,  and  for  that  reason  is  obliged  to  be  sold,  the  whole  freight  for  such 
goods  becomes  due  after  the  arrival  of  the  ship  at  the  port  of  her  destination."     That 
is  preciselj'  this  case,  except  as  to  the  arrival  of  the  ship  at  her  port  of  destination, 
which  cannot  materially  affect  the  question.     The  more  modern  cases  are  in  favour 
of  the  defendants.     In  Mr.  Justice  Story's  edition  of  Abbott  on  Shipping,  328,  this 
riuestion  is  fully  gone  into,  and  several  cases  are  stated.     He  -says,  "  I  he  ijuestion  as 
to  the  right  of  recovery  of  a  pro  rata  freight,  where  the  voyage  [234]  without  any 
default  of  the  ship-owner,  and  purely  from    accident  or  misfortune,   has  not  been 
wholly  performed,  has  often  been  discussed  in  the  American  courts.     For  a  consider- 
able time   the  case  of  Luke  v.   Lyde   (2  Burr.   882;  1  W.  Bla.    190)  seems  to  have 
possessed  a  decisive  authority,  and  materially  influenced  the  course  of  decisions.     The 
case  seems  at  first  to  have  been  understood  to  justify  the  claim  of  a  pro  rata  freight, 
whether  there  was  a  voluntary  or  a  compulsive  acceptance  of  the  goods  at  an  inter- 
mediate port  by  the  owner  of  them  or  his  agent.     And  BaiUie  v.  Jllodif/liani  (H  1'.  R. 
421,  n. ;  Park  on  Insur.  60)  pressed  the  same  doctrine  still  further,  and  applied  it  to 
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cases  where  the  proceeds  wore  received  after  a  compulsive  sale  by  a  prize  court."  He 
then  (jiiotes  several  cjises,  and,  amongst  the  rest,  U'illiaim  v.  SmUh  (2  Caines'  Reports, 
1,'i),  in  which  "the  Court  said,  that  where  a  ship,  by  re;ison  of  any  disaster,  goes  into  a 
port  sliort  of  the  port  of  destination,  and  is  unable  to  prosecute  and  complete  the  voyage, 
and  the  goods  are  there  received  by  the  owner,  freight  nnist  be  paid  according  to 
the  projiortion  of  the  voyage  performed.  In  Jiohin.'Xm  v.  Marine  Jii.'^inance  Compani/ 
(2  .lohnson,  K.  323),  the  voyage  was  broken  up  at  an  intermediate  port,  and  the  cargo 
received  by  the  supercargo,  wiio,  howevei',  paid  no  freight,  and  none  was  in  fact  due 
by  the  terms  of  the  charter-party  under  which  the  ship  was  loaded  ;  and  the  question 
on  a  policy  on  freiglit  was,  whether  any  pro  rata  freight  was  earned.  The  Court  said 
that  it  was  too  late  to  deny  or  disregard  the  rule,  that  freight  pro  rata  itineris  is  due, 
when  a  ship,  by  reason  of  perils,  goes  into  a  port  short  of  her  destination,  and  is 
unable  to  prosecute  the  voyage,  and  the  goods  are  there  received  by  the  owner,  and 
held  such  a  fieight  due  in  that  case."  In  the  present  case,  there  could  be  no  choice 
on  tiie  part  nf  the  owner  to  receive  the  rice,  otherwise  it  would  have  perished 
altogether  and  be-[235]-come  of  no  value  whatever.  [Alderson,  U.  If  it  is  necessary 
that  there  be  a  new  bargain  entered  into,  there  must  be  a  person  cajjable  of  making 
it,  in  order  to  give  it  validity,  but  here  the  master  had  no  authority  to  make  a  new 
bargain.]  It  is  submitted,  that  the  master  must  have  such  authority  from  the 
necessity  of  the  case.  If  the  plaintiti'  ha<l  refused  to  pay  freight  pro  rata,  the  ship- 
owner  would  liave  iiad  a'right  to  say,  you  must  take  the  cargo  on  to  its  place  of 
destination.  In  Phillips  on  Insurance,  it  is  said  (page  211),  "If  the  ship  is  wrecked 
in  the  course  of  the  voyage,  and  the  master  either  has  not  the  means  of  carrying,  or 
does  not  otter  or  is  not  leady  to  carry,  the  goods  to  the  port  of  destination,  and  the 
shipper  consents,  himself  or  by  his  agent,  either  expressly  or  by  implication,  to  receive 
his  goods  at  the  intermediate  port,  only  freight  pro  rata  is  due.'  And  again  (page 
212),  "If,  in  consci|uence  of  sea  damage,  or  any  peril  insured  against  in  the  policy 
on  the  freiglit,  and  without  the  fault  of  any  party,  some  part  of  the  cargo  would  be 
destroyed,  both  in  value  and  bulk,  before  the  arrival  at  the  port  of  destination,  and 
on  this  account  is  discharged  and  sold  at  some  intermediate  port,  or  if  the  article,  as 
in  case  of  damaged  vegetable  substances,  would  be  likely  to  produce  disease  if  kept 
on  board,  the  c.vse  seems  to  be  very  similar  to  the  preceding,  which  has  been  held  by 
all  the  Courts  to  be  one  of  pro  rata  freight ;  in  each  case  the  master  is  not  able  or  is 
not  ready  to  carry  on  the  goods,  and  the  shipper  may  i-easonably  be  pi-esumed  to 
consent  to  receive  them  at  an  intermediate  port,  provided  the  pro  rata  freight  does 
not  exceed  their  value."  That  is  directly  applicable  to  the  present  case.  He  also 
cited  Itoux  V.  Salimhr  (4  Scott,  1  :  3  Bing.  N.  C.  26(5),  and  :>hij>Um  v.  Thornton  (9  Ad. 
&  Ell.  314;  I  Per.  &  D.  216). 

[236]  (ireenwood,  in  reply.  The  argument  on  the  other  side,  that  the  master  is 
the  agent  of  the  owner  of  the  goods  to  make  a  new  contract  on  his  behalf,  is  much 
too  wide,  and  cannot  be  supported.  The  master  is  a  perfect  stranger  to  the  freighter 
of  the  goods.  If  the  principle  be  as  contended  for,  Ihiiiltr  v.  rrinsip  (10  East,  378) 
wjis  wrongly  decided.  It  was  there  expressly  said,  that  the  master  w,^s  not  the  agent 
of  the  owner  of  the  goods  to  consent  to  sueii  a  contract,  and  that  it  is  only  in  the 
event  of  the  delivery  of  the  goods  at  their  place  of  destination  that  the  freighter 
undertakes  to  pay  anything.  If  there  had  been  a  voluntary  acceptance  of  the  goods 
by  the  freighter  or  his  authorized  agent  at  the  intermediate  port,  it  is  agreed  that 
freiglit  pro  rata  might  be  piyable.  The  pjissage  quoted  from  Benecke  has  no  applica- 
tion, as  the  case  there  put  is  where  the  ship  has  arrived  at  the  port  of  destination. 
The  mjister  eaiuiot  be  the  agent  of  the  fieighter  to  make  a  new  contract.  He  may  be 
so  for  cariying  out  the  original  contract,  but  not  for  making  a  new  bargain.  The 
interest  of  the  owner  and  that  of  the  freight<?r  are  very  much  opposed  to  each  other, 
and  the  master  cannot  consistcutly  be  agent  for  both.  The  commentaiy  of  Mr.  Justice 
Story  on  the  case  of  Luke  v.  Lmk  (page  329)  is  in  favour  of  the  plaintiti',  as  are  most 
of  the  decisions  he  has  there  collected.  He  says:  "In  .'Innrovd  v.  L'liioii  Inxiirance 
Coiiifmiii/,  tlie  ship  and  cargo,  belonging  to  the  same  owner,  were  both  sold  from 
necessity  at  an  intermediate  port :  and  an  abandonment  on  a  policy  on  ship  and  cargo 
had  been  made  to  the  underwriters.  In  an  action  on  the  policy,  a  question  arose, 
whether  any  freight  pro  rata  was  due  on  the  cargo,  the  net  proceeds  having  been  duly 
received  bv  the  supercargo  :  and  it  was  held,  none  was  due.  The  Court  there  thought, 
that,  to  irtiso  the  implication  of  a  new  contract  to  pay  a  pro  rata  freight,  it  was 
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neeessarr  that  the  goods  shoold  be  [237]  accepted  br  the  freighter  or  his  agent 
vdantarily  :  for  if  they  are  in  that  sitoation  that  the  agent  or  snpercargo  takes  them 
agaiast  his  wilL  and  sells  them  for  the  benefit  of  whom  it  may  concern,  no  freight  ean 
be  recovered.  The  same  doctrine  was  held  by  Mr  Justice  Washington  in  Hmiin  v. 
L'nioH  Imsmrameie  Ccmpany  (1  Wash.  Cir.  R.  3-50).  In  that  case  the  sapercargo  had 
from  necessity  sold  the  cargo  at  an  intermediate  port  for  the  benefit  of  all  eoncemed. 
The  Court  said,  '  If  the  cargo  is  not  conveyed  to  thepkce  of  its  destination,  no  freight 
can  be  demanded.  If  voluntarily  accepted  at  any  other  port  by  the  owner,  or  his 
supercargo,  freight  pro  rata  itineris  is  doe.  But  if  it  is  received  by  compulsion,  (as 
in  this  case  it  was  held  to  be  under  the  circumstances),  and  the  supercai^  or  captain 
is  acting  for  the  best  for  the  benefit  of  all  concerned,  with  a  view  to  procure  the 
property  for  the  person  entitled  to  receive  the  proceeds,  no  freight  is  dne.'  This 
doctrine  was.  under  nesu'ly  similar  circumstances,  affirmed  in  Calkndar  v.  In-mrance 
Comf-anti  of  Xoiih  America  (.5  Binn.  R.  -52-5;  and  Grt}/  v.  IFaJn^  (2  Serg.  &  E.  -229)." 
And  he  afterwards  adds,  "  The  principles  of  these  latter  decisions  have  been  adopted 
by  the  supreme  courts  of  the  United  States,  and  applied,  not  only  to  cases  of  capture, 
but  to  cases  of  breaking  up  of  the  voyage,  and  selling  the  cargo  from  any  other 
accident"  He  also  cited  Ravx  v.  Solrador  (.3  Bing.  X.  C.  266;  4  Scott,  1),  Liddari 
V.  Lope*  (10  East,  .526),  and  MuJioy  v.  backer  (o  East,  316). 

Cur.  adv.  i-nlt 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  Court  took  time  to  consider  this  case,  which  was  argued  very 
ably  a  few  days  ago,  not  from  any  doubt  we  felt  at  the  time  but  from  a  desire  to 
examine  [238]  certain  authorities,  to  which  we  were  referred,  in  American  text-writers, 
bearing  upon  the  question  before  us.  That  question  was,  whether  freight  was  jjavable 
upon  a  quantity  of  rice,  which  was  shipped  at  Batavia  for  Rotterdam,  and  sold  by 
the  master  at  the  Mauritius,  into  which  place  the  ship  had  been  driven  in  distress. 
The  case  states,  that  the  rice  was  so  much  damaged  by  sea  water,  that  it  was  necessarv 
without  delay  to  sell  it,  otherwise  it  would  have  been  utterly  worthless,  from  the 
progress  of  rapid  putrefacrion  :  all  the  rest  of  the  cargo  was  either  thrown  overboard 
or  necessarily  disposed  of,  and  the  vessel  was  repaired  and  ultimately  sent  upon 
another  voyage. 

As  the  ric-e  was  not  carried  to  its  port  of  destination,  the  whole  freight  pavable 
by  the  bill  of  lading  was,  prima  facie,  not  doe.  But  it  was  said,  that  the  full  freight, 
or  at  least  freight  pro  rata,  was  due  on  the  rice,  by  reason  of  the  act  of  the  master  in 
lawfully  selling  it  at  the  Mauritius.  For  the  claim  to  full  freight  no  reasonable  ground 
was  laid  ;  but  the  defendants  insisted  on  their  right  to  freight  pro  rata. 

It  was  conceded,  that  the  true  principle  upon  which  this  description  of  freight 
is  due  is,  that  a  new  contract  may  be  implied  to  pay  it,  from  the  acceptance  by  the 
consignee  of  his  goods  delivered  at  an  intermediate  port,  instead  of  the  destined'  port 
of  delivery.  This  is  the  doctrine  in  the  case  of  Hunter  v.  Prinsep  (10  East,  3&4),  and 
of  the  more  recent  American  cases  to  which  we  were  referred,  in  Mr.  Justice  Story's 
edition  of  Abbott  on  Shipping,  p.  329,  and  which  doctrine  may  be  shortlv  stated  to 
)je  this  :  that,  to  justify  a  claim  for  pro  rata  freight,  there  must  be  a  voluntary  accept- 
ance of  the  goofls  at  an  intermediate  port,  in  such  a  mode  as  to  raise  a  fair  inference, 
that  the  further  carriage  of  the  goods  was  in'entionally  dispensed  with. 

It  was  argued  on  the  part  of  the  defendants,  and  we  think  rightly,  that  the  point 
lecided  in  the  case  of  Hunier  [239]  v.  Frimep  was  no  authority  against  the  defendants, 
for  there  the  captain  wrongfully  sold  a  part  of  the  cargo  at  an  intermediate  port,  and 
was  in  no  respect  the  agent  of  the  shipper  in  so  doing,  nor  was  he  made  so  by  the 
subsequent  receipt  by  the  ship-owner  of  the  proceeds,  (which  operated  only  as  a  waiver 
of  one  species  of  remedy,  by  action  for  the  tort),  and  consequently  there  was  no  ground 
to  infer  a  new  contract  between  the  shipper  and  ship-owner.  But  it  was  said,  that, 
where  the  goods  were  lawfully  sold  from  necessity,  the  case  was  different :  for  that, 
in  such  a  case,  necessity  imposed  upon  the  master  the  character  of  agent  for  the 
ihipper.  in  addition  to  his  ordinary  one  of  agent  for  the  ship-owner,  and  that  having 
that  double  agency,  he  might  be  presumed  to  have  intended  to  make  a  reasonable 
contract  h>etween  his  two  principals,  that  is,  on  behalf  of  the  ship-owner,  to  give  up 
the  goods  at  the  intermediate  porr,  instead  of  carri'ing  them  on,  and  on  behalf  of  the 
shipper,  to  receive  them  there,  and  pay  reasonable  freight  for  the  part  of  the  voyage 
already  performed.     It  is  difficult  to  conceive  any  conjuncture  in  which  such  a  pre- 
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sumption  could  be  made ;  for  the  agency  of  the  master  from  necessity  arises  from  his 
total  inability  to  carry  the  goods  to  the  place  of  destination,  which  dispensed  with 
the  performance  of  that  primary  duty  altogether,  and  the  right  to  freight  pro  rata, 
from  the  presumed  waiver  on  the  part  of  the  shipper  of  the  performance  of  a  duty 
which  the  master  was  ready  to  execute.  At  all  events,  we  think  that  no  such  pre- 
sumption can  be  made  in  this  case.  According  to  the  statement  in  the  special  case, 
an  emergency  had  arisen,  in  which,  as  the  law  is  laid  down  by  Lord  Stowell  in  the 
case  of  The  Gratitudine,  the  authority  of  agent  for  the  shipper  necessarily  devolved 
upon  the  master,  to  do  the  best  for  his  interest,  and  that  was  to  sell,  because  the  cargo 
was  perishable,  and  would  have  perished,  if  it  had  been  left  at  the  Mauritius,  or 
attempted  to  be  carried  to  its  place  of  destination.  This  sale,  therefore,  transferred 
the  property  and  [240]  bound  the  shipper ;  but  in  no  other  respect  did  the  necessity 
under  the  circumstances  of  this  case  confer  upon  him  anj'  agency.  But  if  we  suppose 
that  he  had  a  further  authority,  and  that,  instead  of  being  the  master,  he  had  been 
supercargo,  and  that  his  sale  of  the  goods  had  been  equivalent  to  a  sale  by  the  defen- 
dants themselves,  present  at  the  Mauritiu.s,  there  would  have  been  no  reasonable 
ground  to  infer  a  new  contract  to  pay  freight  pro  rata  ;  for  the  ship-owner  was  not 
ready  to  carry  forward  to  the  port  of  destination  in  his  own  or  another  ship,  and 
consequently  no  inference  could  arise,  that  the  shippers  were  willing  to  dispense  with 
the  further  carriage,  and  accept  the  delivery  at  the  intermediate  instead  of  the  destined 
port.  The  truth  is,  that  the  goods  were  in  the  same  situation  as  to  the  claim  for 
freight  as  if  they  had  been  abandoned  by  the  ship-owner,  and  left  behind  at  the 
Mauritius,  and  there  sold  by  the  owner.  This  view  of  the  ease  accords  with  the 
decisions  in  the  American  courts  to  which  we  were  referred:  Arniroyd  v.  Union 
Insuranre  Co.,  Huitin  v.  Union  Insurance  Co.,  cited  in  the  note,  p.  329,  to  Mr.  Justice 
Story's  edition  of  Abbott  on  Shipping,  in  both  of  which  it  was  held,  that,  if  the  cargo 
is  sold  at  an  intermediate  port  for  the  benefit  of  all  concerned,  no  freight  is  due. 

Mr.  Phillips,  in  his  book  of  Insurance,  p.  212,  expresses  an  opinion  that  freight 
pro  rata  might  be  due  under  such  circumstances,  but  cites  no  authority  which  would 
warrant  such  a  position. 

We  therefore  think  that  the  defendants  have  no  set-off,  and  our  judgment  must 
be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

[241]  Doe  d.  Bowtman  and  Others  v.  Lewis.  July  6,  1844. — The  plea  of  not 
guilty,  in  ejectment,  is  distributable,  and  the  defendant  is  entitled  to  a  verdict 
as  to  any  pait  of  the  premises  claimed  in  the  action  to  which  the  lessor  of  the 
plaintiff  fails  to  prove  a  title. — A  mortgage-deed,  which  bears  an  ad-valorem 
stamp  on  the  amount  advanced,  does  not  require  a  11.  15s.  deed  stamp,  because 
it  contains  also  an  assignment  by  a  former  mortgagee,  to  whom  part  of  the  money 
is  paid  in  satisfaction  of  his  mortgage.  And  a  deed  of  assignment  of  a  term, 
for  a  nominal  consideration,  to  a  trustee  for  a  mortgagee,  in  order  to  the  better 
securing  of  the  repayment  of  the  mortgage-money,  requires  only  a  11.  15s.  stamp, 
and  not  an  ad-valoiem  stamp. — A.  mortgaged  certain  premises  in  fee,  and  B., 
his  son  and  heir-at-law,  joined  in  the  deed,  and  covenanted  for  payment  of  the 
mortgage  money.  After  A.'s  death,  B.,  to  whom  the  property  had  been  devised 
by  him,  executed  a  deed,  (which  recited  that  the  premises  were  in  his  occupation), 
appointing  C.  receiver  of  the  estate,  for  the  purpose  of  securing  the  due  payment 
of  principal  and  interest  to  the  mortgagee  ;  and  empow-ering  him  to  collect  the 
rents  from  tenants,  to  determine  tenancies  by  notice  &c.,  to  distrain,  to  enforce 
any  remedies,  by  ejectment  or  otherwise,  for  non-payment  of  rent  or  non  perform- 
ance of  agreements  by  tenants,  and,  with  the  mortgagee's  consent,  to  let  to  new 
tenants,  &c.  : — Held,  in  ejectment  for  the  mortgaged  premises,  on  the  several 
demises  of  the  mortgagee  and  of  C,  against  B.,  who  by  the  consent-rule  defended 
as  tenant,  that  B.  was  not  estopped  from  setting  up,  as  a  defence,  that  there  was 
an  outstanding  tenancy  from  year  to  year  in  tenants  who  had  paid  rent  to  the 
mortgagee,  and  that  no  notice  to  quit  had  been  given  to  determine  such  tenancy. 

[S.  C.  2  D.  &  L.  667 ;  13  L.  J.  Ex.  200.] 

This  was  an  action  of  ejectment,  brought  by  the  devisees  in  trust  of  Hainiah 
Bowman,  a  deceased  mortgagee,  to  recover  possession  of  two  estates  in  the  county  of 
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Anglesey,  called  respectively  Tros-y-marian  and  Pen-y-mariaii.  The  defendant,  the 
liev.  W.  J.  Lewis,  undertook  by  the  consent-rule  to  defend  for  the  premises,  which 
he  admitted  to  consist  of  the  said  estates  called  Tros-y-niarian  and  Pen-y-marian,  as 
tenant  thereof.  At  the  trial  before  Williams,  J.,  at  the  last  assizes  for  the  county  of 
Anglesey,  it  appeared  that  the  premises  had  been  mortgaged  in  fee  by  the  Rev.  John 
Lewis,  the  defendant's  father,  the  late  owner  thereof,  to  Hannah  Bowman,  by  deeds 
of  lease  and  release  of  the  6th  and  7th  September,  1830,  to  secure  the  repayment  of 
the  sum  of  ,£7700.  The  deed  of  release  (to  which  the  defendant  was  a  party)  recited, 
that  certain  of  the  premises  had  been  conveyed  by  the  .said  John  Lewis  to  one  Owen 
Owens  for  a  term  of  1000  years,  by  way  of  mortgage,  to  secure  £140,  and  that  other 
of  the  [iremises  had  also  been  conveyed  by  him  to  the  Rev.  J.  P.  Jones  Pairy  in  fee, 
by  way  of  mortgage  to  secure  certain  suras,  amoiniting  in  the  whole  to  £3200,  advanced 
by  the  said  J.  P.  Jones  Parry  to  the  said  John  Lewis  :  and  the  deed  then  witnessed, 
that,  in  consideration  of  £140,  [242]  part  of  the  said  sum  of  £7700,  paid  by  the  said 
Hannah  Bowman  to  the  said  Owen  Owens,  he  the  said  Owen  Owens,  at  the  request 
of  the  said  John  Lewis,  granted,  bargained,  sold,  and  released  to  the  said  Hainiah 
Bowman,  her  heirs  and  assigns,  the  said  premises  which  had  been  so  mortgaged  to  him, 
and  that  in  consideration  of  £3200,  other  part  of  the  said  sum  of  £7700,  paid  by  the 
said  Hannah  Bowman  to  the  said  J.  P.  Jones  Parry,  he  the  said  J.  P.  Jones  Parry, 
at  the  like  recjucst  of  the  said  John  Lewis,  granted,  <te.  to  the  .said  Hannah  Bowman, 
her  heirs  and  assigns,  the  .said  premises  so  mortgaged  to  him.  Then  followed  a  con- 
veyance of  all  the  premises  from  the  said  John  Lewis,  with  the  consent  of  the  defendant, 
to  the  said  Hannah  Bowman  in  fee,  subject  to  redemption  on  payment  of  £7700  and 
interest,  and  with  a  power  of  sale  to  the  mortgagee  in  case  the  interest  should  be  in 
arrear  for  three  calendar  months  ;  and  a  covenant  by  John  Lewis  and  by  the  defendant 
for  payment  of  the  principal  and  interest.  This  deed  bore  an  ad-valorem  stamp  of 
£12,  (the  amount  lequired  by  the  55  Geo.  3,  c.  184,  sched.  pt.  1,  title  "Mortgage," 
upon  any  sum  "exceeding  £5000  and  not  exceeding  £10,000"),  and  a  progressive 
stamp  of  £1.  The  lessors  of  the  plaintiff  also  tendered  in  evidence  a  deed  of  assign- 
ment of  the  same  date  from  John  Parry  Jones  Parry,  in  consideration  of  10s.,  of  a 
terra  of  500  years,  vested  in  him  as  a  trustee  for  the  said  J.  P.  Jones  Parry,  to  Henry 
Barker,  his  executors,  &c.,  in  trust  for  the  better  securing  of  the  repayment  of  the  said 
sum  of  £7700  and  interest  to  the  said  Hainiah  Bowman.  This  deed  was  impressed 
with  a  stamp  of  11.  15s.,  and  a  progressive  stamp  of  11.  5s.  It  was  objected  for  the 
defendant,  that  the  mortgage-deed  ought  also  to  have  had  a  deed  stamp  of  11.  15s., 
in  respect  of  the  assignment  therein  l)y  Owens,  the  former  mortgagee  ;  and  that  the 
deed  of  assignment  ought  to  have  had  an  ad-valoicm  st.imp.  The  leained  Judge 
overruled  the  objections,  and  the  deeds  were  read  in  evidence. 

[243]  The  Rev.  John  Lewis,  the  mortgagor,  died  in  the  year  1836,  having  by  his 
will  devised  the  estates  in  question  to  certain  trustees  in  trust  for  sale,  and  to  apply 
the  purchase-monies  in  payment  of  his  specialty  and  simple  contract  debts,  and,  after 
the  decease  of  his  wife,  to  assign  one  moiety  of  the  residue  to  the  defendant,  who  was 
his  only  son,  and  the  other  moiety  to  his  daughter,  who  was  since  dead.  No  sale, 
however,  had  yet  taken  place,  but,  from  the  period  of  his  death  down  to  the  present 
time,  the  defendant  had  been  in  possession  of  the  mansion-house  and  estate  of  Tios-y- 
niarian,  but  the  estate  of  Pen-y-marian  was  in  the  occupation  of  tenants  from  year  to 
year,  who  had  for  several  years  paid  their  rents  to  the  mortgagee.  The  interest  on 
the  mortgage  having  fallen  into  arrear,  the  defendant,  on  the  lyth  November,  1840, 
in  con.sequence  of  the  mortgagee  threatening  to  carry  into  efl'ect  the  power  of  sale 
contained  in  the  mortgage-deed,  executed  a  deed  whereby  one  Heniy  Bowman  (one 
of  the  lessors  of  the  plaintiff)  was  api)ointed  receiver  of  the  estates  comprised  in  the 
mortgage,  (all  of  which  were  recited  therein  to  be  in  the  occupation  of  the  defendant), 
and  was  empowered  from  time  to  time  to  receive  the  rents  from  the  tenants  oroccupiens 
of  the  premises,  to  enforce  every  lawful  remedy  by  action,  suit,  re-entry,  distress,  or 
other  proceedings,  for  payment  of  the  rents  and  performance  of  the  tenants'  covenants 
or  obligations,  to  give  all  requisite  notices  for  determining  existing  tenancies  or  occupa- 
tions for  the  time  being  of  the  premises,  to  bring  ejectments  and  enforce  any  other 
remedies  for  recovering  possession  tiiercof,  to  accept  any  surrender  of  any  existing 
tenancy,  and  to  demise  oi'  let  the  premises  from  yeai-  to  year,  with  the  consent  of  the 
mortgagee,  itc.  Hannah  Bowman,  the  mortgagee,  died  in  July,  1842,  having  l)y  her 
will  devised  the  mortgaged  hereditaments  to  two  of  the  lessors  of  tlie  plaintill',  upon 
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trust  to  re-convey  the  same  to  the  person  or  persons  entitled  to  the  equity  of  [244] 
redemption  thereof,  on  payment  of  the  principal  money  and  interest.  The  estates  were 
afterwards,  by  the  concurrence  of  the  devisees  and  of  the  trustees  under  the  will  of  John 
Lewis,  offered  for  sale,  and  were  purchased  for  the  sum  of  £7650 ;  but  the  defendant 
refusing  to  give  up  possession  of  the  premises,  the  present  ejectment  was  brought.  No 
notices  to  quit  were  served  upon  the  tenants  before  the  commencement  of  the  action. 

It  was  contended  for  the  defendant,  that  the  lessors  of  the  plaintift',  for  want  of 
such  notices,  could  not  recover  the  Peny-marian  estate,  and  that  the  verdict  ought 
to  be  entered  as  to  that  part  of  the  premises  for  the  defendant.  For  the  plaintiff  it 
was  insisted,  first,  that  the  defendant  was  estopped  by  the  deed  of  November,  1840, 
from  disputing  the  title  of  the  lessor  of  the  plaintiff  Henry  Bowman  to  recover  the 
whole  of  the  premises  ;  but,  secondly,  that  at  all  events  the  plaintiff  had  a  right  to  a 
general  verdict,  although  the  execution  might  be  afterwards  limited  to  that  pai't  of 
the  premises  to  which  he  had  proved  title:  Loc  d.  Davenport  v.  Rhodes  (11  M.  &  W. 
600).  The  learned  Judge  was  of  this  opinion,  and  a  general  verdict  was  accordingly 
taken  for  the  plaintiff,  his  counsel  refusing  to  consent  to  the  verdict  being  distributed. 
In  Easter  Teim, 

Jervis  moved  for  a  new  trial.  First,  the  mortgage-deeds  of  September,  1830,  were 
not  properly  stamped.  The  mortgage  being  made  as  a  security  for  the  payment  of 
a  sum  of  money  then  advanced  "exceeding  £-5000,  and  not  exceeding  £10,000,"  the 
stamp  of  £12  was  therefore  required.  But,  inasmuch  as  the  deed  also  contained  a 
conveyance  of  certain  of  the  premises  from  the  former  mortgagees,  it  ought  to  have 
borne,  in  respect  of  that  conveyance,  an  ordinary  deed  stamp  of  11.  15s.  Secondly, 
the  assignment  of  the  term  of  500  years  in  trust  for  the  new  [245]  mortgagee,  and 
for  the  better  secnring  of  the  £7700  and  interest  advanced  by  her,  ought  to  have 
borne  an  ad-valorem  stamp,  and  a  11.  15s.  stamp  only  was  not  sufficient. 

Lastly,  the  defendant  was  entitled  to  have  the  verdict  distributed,  and  entered  for 
him  as  to  Pcn-y-marian,  to  which  the  lessors  of  the  plaintiff'  failed  to  make  out  a  title. 
On  this  point,  he  referred  to  Doe  d.  Eirintjlon  v.  Enington  (4  Dowl.  P.  C  602)  and 
Doe  d.  Davenport  v.  Rhodes. 

Parke,  B.  I  think  there  is  no  ground  for  a  rule  on  the  first  point,  relating  to  the 
stamp.  First,  I  think  it  is  clear,  that,  where  the  ad-valorem  duty  is  paid  on  a  con- 
veyance, an  assignment  stamp,  plus  the  ad  valorem  duty,  is  not  necessary  merely 
because  by  the  same  conveyance  certain  terms  happen  to  be  assigned.  This  is  not  the 
case  of  a  transfer  or  assignment  of  a  mortgage,  "  where  the  person  entitled  to  the 
redemption  or  reversion  shall  not  be  made  a  party  to  such  transfer  or  assignment, 
provided  no  further  sum  of  money  or  stock  be  added  to  the  principal  money  or  stock 
already  secured  : "  it  fails  within  the  subsequent  clause  in  the  same  schedule,  that  "in 
all  other  cases  such  transfer  or  assignment,  disposition  or  a.ssignation,  shall  be  charged 
with  the  same  duty  or  duties  as  an  original  mortgage."  No  additional  duty  is  there- 
fore payable  in  respect  of  the  assignment  by  the  former  mortgagee.  Then,  with 
regard  to  the  assignment  of  the  term  of  500  years  from  Parry  to  Barker,  it  is  equally 
clear  that  no  more  was  necessary  than  the  stamp  of  11.  15s.  and  the  progressive  stamp. 
The  words  of  the  statute  are:  "  Where  the  purchase  or  consideration-money  therein 
or  thereupon  expressed  shall  not  amount  to  "  &c.  Here  the  consideration  expressed 
in  the  deed  is  10s. 

Alderson,  B.  I  am  of  the  same  opinion.  In  order  to  [246]  ascertain  the  amount 
of  duty,  we  must  look  at  the  sum  in  respect  of  which  the  transfer  takes  place,  and 
that  is  the  sum  of  £7700. 

The  other  Barons  concurring,  the  rule  was  refused  on  this  point,  but  on  the  other 
ground  a  rule  nisi  was  granted  ;  against  which,  in  Trinity  Term  (Mav  30), 

Welsby  and  Townsend  shewed  cause.  First,  the  defendant  is  estopped  to  say 
that  the  lessors  of  the  plaintiff  are  not  entitled  to  recover  in  this  action  the  whole  of 
the  premises  claimed.  It  is  to  be  observed,  that  he  admits  by  the  consent-rule 
possession  of  both  Tros-y-marian  and  Pen-y-marian,  and  undertakes  to  defend  for 
both  as  tenant.  Then  he  is  a  party  to  the  original  mortgage-deed,  and  claims  directly 
through  the  original  mortgagee:  and  further,  by  the  deed  of  November,  1840,  he 
admits  himself  to  be  in  the  occupation  of  all  the  premises,  and  empowers  the  lessor  of 
the  plaintiff,  Henry  Bowman,  to  sue  for  them  in  ejectment.  He  is,  therefore,  estopped 
now  to  say  that  he  is  not  in  the  occupation  of  all  the  premises,  or  that  any  notice  to 
quit  was  requisite  before  the  commencement  of  this  action. 
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But,  second ly,  if  tbis  be  otherwise,  the  authorities  establish  that  the  defendant  has 
no  right  to  limit  the  verdict,  in  ejectment,  to  the  premises  to  which  the  lessor  of  the 
plaintiff  has  proved  title,  but  that  the  execution  only  can  be  so  limited.  In  Doe  d. 
Biahlon  v.  Hvghex  (2  C.  M.  it  K.  281),  twelve  defendants  in  ejectment  entered  into  a 
joint  consent-rule,  not  specifying  the  premises  for  which  they  severally  ilefended  ;  and 
at  the  assizes  the  -Judge  made  an  order  that  the  record  should  be  amended,  by 
allowing  two  of  the  defendants  to  withdraw  their  plea  and  suffer  judgment  by  default ; 
but  no  express  order  was  made  as  to  any  amend-[247]-ment  of  the  consent-rule.  The 
two  defendants  did  not  appear  at  the  trial,  but  the  other  ten  made  out  a  complete 
defence  ;  and  it  was  held,  that  the  order  did  not  operate  as  a  virtual  amendment  of 
the  consentrrnle,  and  that  the  plaintiff'  was  entitled  to  a  verdict  against  all  the 
defendants.  In  Iloe  il.  Blair  v.  Streei  (2  Ad.  &  Ell.  329  ;  4  N.  &  M.  42;,  where  A.  & 
B.  defended  each  for  a  separate  part  of  the  premises  sought  to  be  recovered,  and  at 
the  trial  the  plaintiff'  obtained  a  verdict  against  both,  but  the  verdict  against  A.  was 
afterwards  set  aside  by  the  Court,  and  judgment  entered  for  him,  and  B.  then  applied 
to  have  the  verdict  against  him  limited  to  that  part  for  which  be  had  defended,  the 
Court  refused  the  application,  saying  that  the  lessor  of  the  plaintiff  would  take 
possession  at  his  peril.  Doc  d.  Davenport  v.  Uhodes  (11  M.  &  W.  600)  is  expressl}'  in 
point.  There  the  action  was  brought  by  landlord  against  tenant  for  a  house  and  land, 
after  a  notice  to  quit  which  was  admitted  to  be  good  as  to  the  land,  but  upon  a  demise 
which  was  laid  before  the  time  of  entry  as  to  the  house  had  arrived  :  and  there  this 
Court  refused  to  limit  the  verdict  to  the  land,  holding,  that,  unless  whei'e  there  has 
been  a  distribution  of  the  verdict  bj'  consent  at  the  trial,  the  plaintiff  in  ejectment  is 
entitled,  if  he  succeed  as  to  any  part  of  the  premises,  to  a  general  verdict,  taking  out 
execution  for  more  at  his  peril.  That  is  stated  by  Lord  Abinger,  C.  B.,  to  have  been 
an  established  rule  ever  since  he  had  known  the  law.  The  two  cases  last  cited  both 
occurred  since  the  new  rule  of  H.  T.,  2  Will.  4,  and  it  was  not  suggested  in  either  of 
them  that  that  rule  made  any  difference.  Doe  v.  Errinr/Um  (4  Dowl.  P.  C.  602)  is 
distinguishaljle  on  the  ground  stated  by  Lord  Abinger,  C.  B.,  in  Doe  d.  Darcnport  v. 
llhodt-i,  that  there  the  judgment  of  Coleridge,  J.,  appears  to  assume  that  there  had 
been  an  ari'angement  at  the  trial,  that  the  plaintiff  should  have  a  verdict  for  the 
copyhold  and  the  defendant  for  the  freehold  premises  claimed  [248]  in  the  action, 
and  the  case  then  became  a  mere  question  of  costs.  And,  as  is  observed  by 
Kolfe,  B.,  in  the  same  case,  this  construction  of  the  law  does  not  exclude  the  defendant 
from  obtaining  his  costs  on  taxation,  if  be  can  shew  that  he  is  entitled  to  costs. 

Jervis,  contra.  First,  the  defendant  is  not  estopped  from  disputing  the  title  of 
the  lessors  of  the  plaintiff  to  recover  in  this  action  for  want  of  notice  to  quit  as 
to  Pen-y-marian.  The  mortgage-deed  of  1830  contains  only  a  personal  covenant  by 
the  defendant  for  payment  of  the  mortgage-money  and  interest;  and  his  being  a 
j)arty  to  the  deed  for  that  purpose  can  be  no  estoppel  upon  him  as  regards  the 
title  to  the  mortgaged  premises.  And  as  the  premises  are  shewn  to  l)e  now  in  the 
possession  of  tenants,  that  must  be  under  a  demise  by  the  mortgagee  subsequent 
to  the  mortgage-deed,  which  states  them  to  be  in  the  possession  of  the  mortgagor. 
Neither  does  the  deed  of  1840  contain  any  estoppel  on  the  defendant;  the  receiver  is 
only  empowered  to  enforce  by  action  of  ejectment  the  landloid's  remedy  against  the 
tenants  for  non-payment  of  rent,  or  non-peiformance  of  their  agreements.  [Parke,  B. 
We  do  not  think  there  is  any  estoppel  in  this  case.] 

Secomiiy,  the  verdict  ought  to  be  distributed,  and  entered  for  the  defendant  as  to 
Pen-y-marian.  In  this  case  the  defendant,  bj'  the  consent^rule,  has  given  the  lessors 
of  the  plaintilf  specific  notice,  in  accordance  with  the  rule  of  court  of  Hilary  Term, 
1  Geo.  4,  for  what  premises  he  defends,  viz.  for  the  estates  called  Tros-y-marian  and 
Pen-y-marian  respectively ;  and  there  can  be  no  reason  in  principle  why  the  plea  of 
not  guilty  should  not  be  held  to  be  distributive,  for  the  purpose  of  the  verdict  and 
the  costs,  in  such  a  case,  as  well  as  in  trespass  or  trover.  It  is  in  principle  just  the 
same  case  as  an  action  of  trespass  for  breaking  and  entering  two  closes,  \\  hiteacre 
and  Klackacre,  and  a  title  proved  by  the  defendant  as  to  Blackacre.  [249]  It  is  said 
the  defendant  may  still  olitain  his  costs  ;  but  that  is  not  so  ;  the  Master  can  only  tax 
the  costs  upon  the  postea.  Doe  v.  Uuddart  (2  C.  M.  &  \\.  316)  shews  that  a  former 
recovery  in  ejectment  is  not  nccessaril}'  conclusive  on  the  defendant  in  an  action  for 
mesne  profits,  and  therefore  that  an  action  of  ejectment  is  not  for  idl  purposes  the 
creature  of  the  Court.     Doe  v.  Emngton  is  an  authority  for  the  defend.int.      Doe  d. 
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Bishlon  V.  Huf/hes  is  also  rather  in  favour  of  the  defendant  than  the  contrary,  because 
there  the  Court  made  an  order  for  the  purpose  of  giving  their  costs  to  the  defendants 
who  had  established  a  defence  at  the  trial.  And  in  Doe  d.  Davenport  v.  Rhodes  the 
consent-rule  was  general  ;  and  Lord  Abinger,  C.  B.,  there  says,  that  the  proper  mode 
of  obtaining  costs  by  the  defendant,  when  he  succeeds  as  to  part,  is  by  stating 
specifically  in  the  consent-rule  for  what  part  he  means  to  defend,  which  he  has  done 
in  the  present  case. 

Cur.  adv.  vult. 

The  judgment  of  the  Coint  was  now  delivered  by 

Parke,  B.  The  question  in  this  case  was,  whether  the  defendant  was  entitled  to 
a  verdict  as  to  part  of  the  land  for  which  the  ejectment  was  brought.  The  lessors  of 
the  plaintirt  sought  to  recover,  under  a  mortgage  title  and  by  a  general  description, 
one  estate  called  Tros-y-marian,  and  another  called  Pen-y-marian.  The  defendant 
entered  into  a  special  consent-rule,  defending  for  those  estates,  by  name.  On  the 
trial,  the  lessors  of  the  plaintiff  succeeded,  but  my  Brother  Williams  doubted  as  to 
his  right  to  recover  the  latter,  and  offered  to  reserve  the  point.  The  plaintiff's  counsel 
refused  ;  a  motion  for  a  new  trial  was  made,  and  a  rule  nisi  granted. 

On  the  argument  on  shewing  cause,  the  Court  was  of  [250]  opinion  that  the  lessors 
of  the  plaintiff  were  not  entitled  to  succeed  as  to  one  of  the  estates,  viz.  Pen-y-marian. 
Mr.  Welsby  on  his  behalf  then  insisted,  that  he  had  a  right  to  have  the  verdict  entered 
for  him  though  he  failed  as  to  part,  and  was  merely  bound  at  his  peril  to  limit  the 
execution  to  the  part  to  which  he  was  entitled.  Mr.  Jervis  contended,  that  the 
defendant  had  a  right  to  a  verdict  as  to  the  part  on  which  he  had  succeeded,  and 
upon  which  he  might  have  his  costs  taxed. 

In  olden  times  it  seems  that  the  verdict  was  partible  in  ejectment ;  for  in  a  ca-se 
in  Savile,  p.  26,  Manwood,  C.  B.,  by  way  of  illustration,  puts  the  case  of  an  ejectment 
for  twenty  acres,  in  which  there  is  a  verdict  for  the  plaintiff  for  ten,  for  the  defendant 
for  the  residue.  So  it  was  held  in  Guy  v.  lland  (Cro.  Eliz.  13,  p.  4)  :  but  in  modern 
times,  before  the  New  Rules,  (not  the  pleading  rules,  but  that  of  Hilary,  2  Will.  4), 
the  pi-actice  undoubtedly  was  for  the  lessor  of  the  plaintiff',  if  he  succeeded  in  making 
out  his  title  to  any  part  of  the  property,  to  take  a  general  verdict,  and  under  a  hah. 
fa.  poss.  to  take  the  part  only  to  which  he  was  entitled  ;  for  it  was  immaterial  to  the 
defendant  whether  he  had  a  verdict  for  a  part  or  not,  as  he  could  not  obtain  any  costs 
if  he  had  ;  and  the  same  j)ractice  as  to  costs  prevailed  in  all  forms  of  action  ;  the 
construction  then  put  upon  the  statutes  2.3  Henry  8,  c.  1.5,  and  4  Jao.  1,  c.  3,  (which 
give  the  defendant  costs  "  if  any  verdict  is  found  for  him  "),  being,  that  a  defendant, 
in  order  to  obtain  costs,  must  have  a  verdict  as  to  all  the  causes  of  action  which  were 
the  subject  of  a  trial  at  Nisi  Prius.  If,  for  example,  he  pleaded  as  to  part,  on  which 
issue  was  joined,  and  suffered  judgment  by  default  for  the  remainder,  and  the  issue 
was  found  for  him,  he  had  his  costs.  (See  the  cases  cited  collected,  Tidd,  971,  972, 
973,  9th  edition.)  But,  whether  there  was  judgment  bj'  default  as  to  part  or  not,  if 
the  plauitift'suc-[251]  ceeded  as  to  any  part  on  the  trial,  and  the  defendant  on  the 
remainder,  the  plaintiff'  was  entitled  to  the  general  costs,  the  defendant  to  none.  The 
New  Eule,  Hilary  Term,  2  Will.  4,  No.  74,  placed  the  right  to  costs  on  a  different 
footing,  the  judges  who  framed  it  being,  as  I  know,  of  opinion  that  the  decisions  had 
put  a  wrong  construction  on  the  statutes  above  mentioned ;  since  then,  a  defendant 
obtaining  a  verdict  upon  any  issue  has  been  entitled  to  his  costs.  In  applying  that 
rule,  the  plea  of  not  guilty  has  been  held  to  raise  a  separate  issue  on  each  count  of 
the  declaration  to  which  it  is  pleaded  :  C'ox  v.  Thomason  (2  C.  &  J.  498)  ;  and  to  each 
part  of  a  divisible  count,  in  an  action  on  the  case  Frudhomme  v.  Fraser  (4  N.  &  M. 
512).  So  a  plea  of  non  assumpsit  to  several  counts  was  held  to  raise  an  issue  on  each, 
in  Knight  v.  Broun  (1  Dowl.  P.  C.  730).  Precisely  the  same  reason  applies  to  an 
action  of  ejectment ;  and  if  the  defendant  succeed  as  to  a  part,  and  it  is  material  to 
him,  with  a  view  to  costs,  to  have  a  verdict  found  for  him  as  to  that  part,  he  has  a 
right  to  have  it  so  found,  and  have  his  costs  taxed  upon  that  verdict.  This  was  done 
in  the  case  of  Doe  v  Errington  (4  Dowl.  P.  C.  603),  before  my  Brother  Coleridge,  who 
held  that  the  defendant  was  entitled  to  a  verdict  in  accordance  with  these  decisions, 
and  with  the  rule  of  Court,  which,  he  rightly  observes,  is  founded  on  strict  justice. 

The  rule  was  also  .applied  to  an  ejectment  b}^  the  King's  Bench,  in  Doc  v.  IVehher 
(2  Ad.  ife  Ell.  448),  where  the  plaintiff  had  a  verdict  on  one  demise,  and  the  defendant 
on  the  other,  and  this  course  has  been  frequently  adopted. 
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This  Court,  however,  in  the  recent  case  of  Doe  d.  Davenport  v.  Rhodes  (1 1  M.  &  W. 
600),  came  to  a  difterent  conclusion,  where  the  plaintiti'  recovered  part,  and  failed  as 
to  pai  t,  of  the  land  in  dispute,  l-ord  Abinger  and  my  Brother  Gurney  appear  to 
have  relied  on  the  old  practice,  not  adverting  to  [252]  the  alteration  made  by  the 
rule  of  Hilary,  2  Will.  4,  and  also  upon  the  case  of  Boe  v.  Street  (4  N.  &  M.  42),  the 
decision  in  which,  however,  seems  to  have  been  made  on  the  ground  that  the  lessor 
of  the  plaintiti'  was  entitled  to  recover  the  whole,  as  he  certainly  was,  though  some  of 
the  Court  spoke  of  the  old  practice  as  continuing,  and  that  he  might  recover  if  he 
succeeded  as  to  any  part. 

We  think,  upon  consideration,  that  the  present  case  falls  within  the  words  and 
principle  of  the  new  rule,  and  accords  with  the  previous  decisions  upon  it ;  and  there- 
fore, are  of  opinion  that  the  rule  must  be  absolute  for  a  new  trial,  unless  the  lessors 
of  the  plaintiff  will  consent  that  the  verdict  be  entered  for  the  defendant  for  the  part 
on  which  the  plaintiti'  failed. 

Kule  accordingly. 

Chapple  v.  Anne  Cooper.  July  6,  1844. — An  infant  widow  is  bound  by  her  con- 
tract for  the  furnishing  of  the  funeral  of  her  husband,  who  has  left  no  property 
to  be  administered. 

[S.  0.  13  L.  J.  Ex.  286.] 

Debt  for  the  work  and  labour  of  the  plaintiff  as  an  undertaker,  bestowed  by  him 
in  and  about  the  funeral  of  a  certain  person  then  lately  deceased,  upon  the  retainer 
and  at  the  request  of  the  defendant ;  with  counts  for  goods  sold,  money  paid,  and  on 
au  account  stated.  Pleas,  first,  never  indebted  ;  second,  infancy.  Replication  to  the 
latter  plea,  that  the  work,  labour,  and  materials,  and  other  necessary  things,  were 
bestowed  and  used  by  the  plaintiff  in  and  about  the  funeral  of  the  defendant's  husband, 
and  were  necessaries  suitable  to  the  degree  and  condition  of  the  defendant.  Rejoinder, 
that  the  work,  labour,  iVc.  were  not  necessaries  suited  to  the  degree  and  condition  of 
the  defendant.     Issue  thereon. 

[253]  At  the  trial  before  Gurney,  B.,  at  the  Middlesex  Sittings  after  last  Easter 
Term,  it  appeared  that  the  action  was  brought  by  the  plaintiff,  who  is  an  undertaker, 
to  recover  from  the  defendant,  a  widow  under  the  age  of  twenty-one  years,  the  sum 
of  291.  is.  6d.,  the  expenses  of  the  funeral  of  her  late  hu.sband,  which  was  ordered  by 
her.  The  defendant  and  her  husband  lived  in  lodgings,  at  10s.  a  week,  and  the  latter, 
who  had  failed  in  business,  died  without  leaving  any  property.  It  was  contended  for 
the  defendant,  that  the  funeral  expenses  of  her  husband  could  not  be  considered 
necessaries  for  her.  The  learned  Judge  reserved  the  point,  and  directed  a  verdict  for 
the  plaintiti',  leaving  to  the  jurj'  only  the  amount  of  damages.  The  jury  found  a 
verdict  for  £10,  and  the  defendant  had  leave  to  move  to  enter  a  verdict  for  her  on  the 
second  issue. 

Crowder  having  obtained  a  rule  nisi  accordingly, 

Byles,  Serjt,  and  Gray  shewed  cause  in  Trinity  Term,  (June  10).  The  burial  of 
a  deceased  husband,  who  has  left  no  executor,  and  no  property,  is  a  necessary,  so  as 
to  render  his  infant  widow  liable  for  the  expenses  of  it.  The  word  "  necessaries  "  is 
not  confined  to  necessaries  for  the  person  of  the  infant  himself,  but  may  extend  to 
necessary  things  provided  for  other  members  of  his  family.  And  as  a  widow  must,  in 
point  of  moral  decency  and  propriety,  remain  with  the  dead  body  of  her  husband  until 
its  interment,  the  disposition  of  it  is  a  necessary  for  her,  more  even  than  food  or 
clothing.  In  Turner  v.  Trubj/  (1  Stra.  168),  it  was  ruled  by  Pratt,  C.  J.,  that  "neces- 
saries for  an  infant's  wife  are  necessaries  for  him."  So,  in  Hand  v.  iSlanei/  (8  T.  R.  o78), 
necessaries  for  the  livery  servant  of  an  officer  in  the  army  were  held  to  be  necessaries 
for  him.  In  Bacon's  Maxims,  p.  67  (edit.  1639),  the  noble  author,  illustrating  the 
maxim  [254]  "Persona  conjuncta  luquiparatur  interesse  proprio,"  says  :  "So,  if  a  man 
under  the  years  of  twenty-one  contract  for  the  nursing  of  his  lawful  child,  this  contract 
is  good,  and  shall  not  bo  avoided  by  infancy,  no  more  than  if  he  had  contracted  for 
his  own  aliments  or  erudition."  [Alderson,  B.  Is  the  dead  body  of  the  husbaiul  a 
persona  conjuncta  with  the  wife !  During  his  lifetime  she  was  liable  for  nothing ; 
therefore  no  part  of  her  liability  can  arise  until  death  has  .separated  her  from  the 
persona  conjuncU.]     The  widow  may  be  under  a  physical  incapacity,  from  illness,  of 
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leaving  the  house  or  the  room  in  which  he  died  ;  he  may  have  died  of  a  contagious 
fever,  rendering  his  dead  body  highly  pestilential :  under  such  circumstances,  the 
removal  of  that  which,  if  it  remain  unburied,  may  be  the  certain  cause  of  disease  and 
death,  is  surely  a  necessary  for  her,  as  much  as  meat  or  drink.  In  the  present  case, 
the  widow  had,  from  poverty,  no  other  place  to  go  to  ;  she  was  besides,  according  to 
the  laws  of  decency  and  morality,  under  an  obligation  to  remain  until  the  funeral : 
may  she  not,  under  such  circumstances,  pledge  her  credit  for  the  funeral  expenses  1 
Surely  she  could  not  be  justified  in  leaving  the  dead  body  with  nobody  to  attend  to 
it,  or  in  removing  it  into  the  highway  and  leaving  it  there.  It  is  true  that  in  Co.  Litt. 
172  a.,  it  is  said  that  "  an  infant  may  bind  himself  to  pay  for  his  necessary  meat,  drink, 
apparel,  necessary  physic,  and  such  other  necessaries,  and  likewise  lor  his  good  teaching 
and  instruction,  whereby  he  may  profit  himself  afterwards."  But  the  matteis  there 
mentioned  are  only  stated  as  instances.  The  passage  on  which  Lord  Coke  is  commenting 
is  Littleton's  25yth  section,  the  words  of  which  are,  that  "if  before  such  age  [twenty- 
one  years]  any  deed  or  feoliment,  grant,  release,  confirmation,  obligation,  or  other 
writing,  be  made  by  any  of  them,"  &c.,  "all  serve  for  nothing,  and  may  be  avoided." 
On  which  Lord  Coke  says  :  "  Here  by  this  &c.  is  implied  some  exceptions  out  of  the 
generality,  as  an  infant  may  bind  himself,"  &c.  [255]  He  is  not  professing  to  include 
all  the  exceptions.  In  Coates  v.  Wilson  (5  Esp.  152),  regimentals  furnished  to  an  infant 
who  was  a  member  of  the  volunteer  corps  were  held  by  Lord  Ellenborough  to  be 
necessaries  for  him.  In  Peters  v.  Fleming  (6  M.  &  W.  42),  Rolfe,  B.,  says;  "The 
difficulty  arises  from  the  vague  and  uncertain  nature  of  the  word  necessary.  I  think 
the  explanation  given  by  my  Brother  Alderson  is  the  best  that  can  be  given  ;  viz.  that 
that  is  necessary  which  is  bona  fide  purchased  for  use  and  not  for  ornament,  and  which 
consorts  with  the  condition  and  rank  in  life  in  which  the  party  moves."  And  Alderson,  B., 
in  the  course  of  the  argument  in  the  same  case,  says :  "  The  term  '  necessaries,'  as 
applied  to  dress,  may  mean  those  things  without  which  the  party  would  lose  caste  in 
society  :  "  and  he  laj's  down  the  true  test  as  being,  whether  the  articles  were  obtained 
for  real  use,  being  also  suitable  to  the  condition  and  degree  of  the  infant.  [Alderson,  B. 
Those  observations  begin  with  the  hypothesis  that  some  clothes,  some  food,  or  some 
teaching  is  necessary.  You  begin  by  assuming  that  the  class  of  things  are  necessaries. 
That  is  the  difficulty  here.]  The  term  "  necessaries  "  reallj'  means  things  which  the 
infant  bona  fide  has  need  of  or  occasion  for.  [Alderson,  B.  Would  not  that  include 
a  contract  for  trading?]  No,  because  the  infant  may  obtain  his  livelihood  by  serving 
another.  But  an  infant  widow  may  properly  contract  for  the  funeral  of  her  husband 
according  to  his  degree  ;  if  there  be  assets,  she  will  recover  the  expenses  back  from 
the  representative  when  appointed  ;  if  there  be  none,  she  is  equally  bound  to  see  the 
body  decently  buried.  The  parish  cannot  be  applied  to  unless  the  husband  was  in 
the  ■  workhouse :  Rey.  v.  Sk^oart  (12  Ad.  &  E.  773;  4  P.  &  D.  364).  There  Lord 
Denman,  C.  J.,  says  :  "  It  should  seem  that  the  individual  under  whose  roof  a  poor 
person  dies  is  bound  to  carry  the  body  decently  [256]  covered  to  the  place  of  burial.  He 
cannot  keep  the  body  unburied,  nor  do  anything  which  prevents  Christian  burial." 

Crowder  and  Barstow,  contrk.  To  hold  this  claim  to  be  necessaries  for  the  defen- 
dant, would  be  carrying  the  liability  of  an  infant  far  be3fond  any  of  the  authorities, 
and  would  establish  a  new  principle  altogether.  The  cases  referred  to  on  the  other 
side,  of  the  supply  of  necessaries  for  a  man's  wife,  or  children,  or  servant,  arc  not 
disputed.  But  the  rule  applies  only  to  cases  of  a  personal  necessity  or  benefit ;  it 
being  in  each  case  a  question  only  of  degree.  Where  a  man  is  bound  by  law  to  provide 
for  his  wife  or  child,  that  which  is  furnished  to  them  is  considered  in  law  as  furnished 
to  himself.  In  those  cases  there  is  both  the  contracting  capacity  an<l  the  liability  ; 
but  here  there  was  no  contracting  capacity  in  the  wife  during  her  husband's  life-time. 
But  though  she  could  not  be  liable  for  necessaries  during  his  life,  it  is  said  some  sort 
of  responsibilit}' — which  is  not  defined — arises  on  his  death.  The  inconvenience  of 
the  body's  remaining  unburied  would  obviously  be  the  same  to  a  mere  stranger  occupying 
the  room;  is  he  therefore  to  be  liable?  Then  special  circumstances  are  suggested, 
which  it  is  enough  to  say  do  not  exist  in  this  case.  The  case,  however,  appears  to  be 
mainly  rested  on  the  supposed  moral  obligation  of  the  wife  to  remain  with  the  body, 
and  see  it  decently  buried.  That  is  not  an  argument  which  can  be  applied  to  such  a 
question  as  this.  It  would  be  equally  moral  and  proper  in  the  case  of  an  infant  son. 
So,  the  obligation  of  a  son  to  pay  his  father's  debts  is  a  strong  moral  obligation,  yet 
no  legal  responsibility  attaches  to  him.     But  how  can  such  an  obligation  be  thrown 
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upon  an  insolvent  widow,  to  bind  herself  to  pa}'  for  such  a  matter?  A  thing  is  not 
a  necessary  for  an  infant,  merely  because  it  is  necessary  that  it  should  be  done.  The 
dictum  in  lieg.  v.  Stewart,  even  if  it  can  be  supported  in  [257]  law,  cannot  apply,  unless 
it  can  be  shewn  that  the  interest  in  the  apartment  would  pass  lo  the  widow  on  the 
husband's  death ;  but  the  term  would  vest  in  the  represent^itive,  if  there  were  any,  or 
if  not,  in  the  ordinary.  In  all  the  cases  on  this  subject,  the  matter  of  the  contract 
concerned  the  personal  benefit  of  the  infant,  and  there  is  no  case  in  which  it  appears 
that  there  was  any  primary  liability  in  any  other  person. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldersox,  B.  We  took  time  to  consider  this  case,  which,  in  the  course  of  the 
last  term,  was  argued  before  mj'  Brothers  Gurney  and  Rolfe  and  myself.  The  declara- 
tion was  in  the  ordinary  form  for  work  and  labour  and  materials  found.  To  this  the 
defendant  pleaded  infanc}'  ;  and  the  replication  stated  that  the  goods  were  necessaries. 
At  the  trial,  it  appeared  that  the  plaintiff,  being  an  undertaker,  had,  by  the  defendant's 
order,  conducted  the  funeral  of  her  husband.  The  jurj',  under  my  Brother  Gurney 's 
direction,  found  a  verdict  for  the  plaintiff,  damages  £10,  being  the  reasonable  amount 
of  such  expenses. 

On  the  motion  to  enter  a  verdict  for  the  defendant,  the  various  authorities  have 
been  brought  before  us.  My  Brother  Byles,  in  his  argument,  ingeniously  suggested  a 
variety  of  cases  in  which  such  expenses  as  these  might  become  necessaries  from  the 
peculiar  situation  of  the  infant,  as  if  she  were  sick  and  had  only  one  apartment  in 
which  the  body  lay,  and  so  the  removal  of  the  offence  therefrom  arising  might  be  as 
much  a  necessary  to  her  as  medicine  for  her  sickness.  But  it  is  manifest  that  such 
cases  would  be  determined  on  their  special  circumstances,  and  it  is  a  sufficient  answer 
to  this  argument  to  say  that  no  such  special  circumstances  exist  here.  This  question, 
therefore,  must  depend  on  the  general  principles  by  which  the  validity  of  an  infant's 
contracts  are  to  [258]  be  governed.  Now  it  seems  clear  that  an  infant  can  contract 
so  as  to  bind  himself  in  those  cases  where  it  is  necessary  for  him  to  have  the  things 
for  which  he  contracts  ;  or  where  the  contract  is,  at  the  time  he  makes  it,  plainly  and 
unequivocally  for  his  benefit.  It  is  with  the  former  class  that  we  are  concerned. 
Things  necessar}'  are  those  without  which  an  individual  cannot  reasonably  exist.  In 
the  first  place,  food,  raiment,  lodging,  and  the  like.  About  these  there  is  no  doubt. 
Again,  as  the  proper  cultivation  of  the  mind  is  as  expedient  as  the  support  of  the 
body,  instruction  in  art  or  trade,  or  intellectual,  moral,  and  religious  information  may 
be  a  necessary  also.  Again,  as  man  lives  in  society,  the  assistance  and  attendance 
of  others  may  be  a  necessary  to  his  well-being.  Hence  attendance  may  be  the  subject 
of  an  infant's  contract.  Then  the  cla.sses  being  established,  the  subject-matter  and 
extent  of  the  contract  may  vary  according  to  the  state  and  condition  of  the  infant 
himself.  His  clothes  may  be  fine  or  coarse  according  to  his  rank  ;  his  education  may 
vary  according  to  the  station  he  is  to  till ;  and  the  medicines  will  depend  on  the  illness 
with  which  he  is  afflicted,  and  the  extent  of  his  probable  means  when  of  age.  So, 
again,  the  nature  and  extent  of  the  attendance  will  depend  on  his  position  in  society  ; 
and  a  servant  in  livery  may  be  allowed  to  a  rich  infant,  because  such  attendance  is 
commonly  appropriated  to  persons  in  his  rank  of  life.  But  in  all  these  cases,  it  must 
first-be  made  out  that  the  class  itself  is  one  in  which  the  things  furnished  are  essential 
to  the  existence  and  reasonable  advantage  and  comfort  of  the  infant  contractor.  Thus, 
articles  of  mere  luxury  are  always  excluded,  though  luxurious  articles  of  utility 
are  in  some  cases  allowed.  So,  contracts  for  charitable  assistance  to  others,  though 
highly  to  be  praised,  cannot  be  allowed  to  be  binding,  because  they  do  not  relate 
to  his  own  personal  advantage.  In  all  c;ises  there  must  be  personal  advantage  from 
the  contract  derived  to  the  infant  himself. 

[259]  It  is  manifest,  we  think,  that  this  principle  alone  would  not  be  sufficient  to 
decide  the  present  case.  Foi'  it  would  be  (litticult  to  say  that  theie  is  any  personal 
advantage  necessarily  derived  to  an  infant  from  the  mere  burial  of  a  deceased  person. 
But  there  is  another  consideration  which  arises  out  of  the  circumstances  of  this  ease, 
which  may,  we  think,  materially  affect  the  defendant's  liability.  This  is  the  case  of  an 
infant  widow,  and  the  burial  that  of  her  husbaiid,  who  has  left  no  property  to  be 
administered.  Now  the  law  permits  an  infant  to  make  a  valid  contract  of  marriage, 
and  all  necessaries  furnished  to  those  with  whom  he  becomes  one  person  by  or  through 
the  contract  of  marriage  are,  in  point  of  law,  necessaries  to  the  infant  himself.     Thus, 
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a  contract  for  necessaries  to  an  infant's  wife  and  lawful  children,  is  used  by  Lord  Bacon 
as  one  of  the  illustrations  of  the  maxim,  persona  conjuncta  tequiparatur  interesse 
proprio  (Bac.  Law  Maxims,  p.  86).  "  If  a  man,"  says  Lord  Bacon,  "under  the  years 
of  twenty-one,  contract  for  the  nursing  of  his  lawful  child,  this  contract  is  good,  and 
shall  not  be  avoided  by  infancy,  no  more  than  if  he  had  contracted  for  his  own  ailments 
or  education."  Now  there  are  many  authorities  which  lay  it  down  that  decent  Christian 
burial  is  a  part  of  a  man's  own  rights  ;  and  we  think  it  is  no  great  extension  of  the 
rule  to  say,  that  it  may  be  classed  as  a  personal  advantage,  and  reasonably  necessary 
to  him.  His  property,  if  he  leaves  any,  is  liable  to  be  appropriated  by  his  administrator 
to  the  performance  of  this  proper  ceremonial.  If  then  this  be  so,  the  decent  Christian 
burial  of  his  wife  and  lawful  children,  who  are  the  persons  conjunctic  with  him,  is  also 
a  personal  advantage  and  reasonably  necessary  to  him  ;  and  then  the  rule  of  law  applies, 
that  he  may  make  a  binding  contract  for  it.  This  seems  to  us  to  be  a  proper  and 
legitimate  consequence  from  the  proposition  that  the  law  allows  an  infant  to  make  a 
valid  [260]  contract  of  marriage.  If  this  be  correct,  then  an  infant  husband  or  parent 
may  contract  for  the  burial  of  his  wife  or  lawful  children  ;  and  then  the  question 
arises,  whether  an  infant  widow  is  in  a  similar  situation.  It  may  be  said  that  she  is 
not,  because  during  the  coverture  she  is  incapable  of  contracting,  and  after  the  death 
of  the  husband  the  relation  of  marriage  has  ceased.  But  we  think  this  is  not  so.  In 
the  case  of  the  husband,  the  contract  will  be  made  after  the  death  of  the  wife  or  child, 
and  so  after  the  relation  which  gives  validity  to  the  contract  is  at  an  end  to  some 
purposes.  But  if  the  husband  can  contract  foi'  this,  it  is  because  a  contract  for  the 
burial  of  those  who  are  personse  conjunctse  with  him  by  reason  of  the  marriage,  is  as  a 
contract  for  his  own  personal  benefit,  and  if  that  be  so,  we  do  not  see  why  the  contract 
for  the  burial  of  the  husband  should  not  be  the  same  as  a  contract  by  the  widow  for 
her  own  personal  benefit.  Her  coverture  is  at  an  end,  and  so  she  may  contract, 
and  her  infancy  is,  for  the  above  reasons,  no  defence,  if  the  contract  be  for  her  personal 
benefit. 

It  may  be  observed,  that  as  the  ground  of  our  decision  arises  out  of  the  infant's 
previous  contract  of  marriage,  it  will  not  follow  from  it  that  an  infant  child,  or  more 
distant  relation,  would  be  responsible  upon  a  contract  for  the  burial  of  his  parent  or 
relative. 

For  these  reasons  we  think  this  rule  must  be  discharged. 

Rule  discharged. 

[261]  Catherwood  v.  Caslon.  July  6,  1844. — The  plaintiff  in  an  action  of  crim. 
con.  is  bound  to  prove  a  marriage  valid  in  all  respects,  and  it  is  not  sufficient 
prima  facie  evidence  on  his  part,  to  shew  that  he  and  his  alleged  wife  went  through 
a  religious  ceremony  with  the  bona  tide  intention  of  thereby  contracting  a  valid 
marriage,  and  afterwards  lived  together  as  man  and  wife,  in  the  belief  that  they 
had  thereby  contracted  a  valid  marriage,  if  in  law  such  marriage  was  not  valid. 
— A  marriage  between  English  subjects,  celebrated  according  to  the  rites  of  the 
Church  of  England,  but  not  in  the  presence  of  a  priest  in  holy  orders,  is  invalid 
at  the  common  law. 

[S.  C.  13  L.  J.  Ex.  334 ;  8  Jur.  1076.     Followed,  Cdling  v.  Culling, 
[1896]  P.  116.] 

Trespass  for  criminal  conversation  with  Gertrude,  the  wife  of  the  plaintift".  Pleas, 
not  guilty,  and  a  denial  that  the  said  Gertrude  was  the  wife  of  the  plaintiff';  on  which 
issues  were  joined.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Sittings  after 
Michaelmas  Term,  1841,  a  verdict  was  returned  for  the  plaintiff,  with  £200  damages; 
and  on  a  motion  being  subsequently  made  for  a  new  trial,  the  following  special  case 
was  stated  for  the  opinion  of  the  Court : — 

The  plaintiff  is  an  Englishman,  and  at  the  time  of  the  fact  of  the  alleged  marriage 
hereinafter  mentioned,  was  domiciled  in  England,  but  was  in  a  course  of  travelling. 
Being  at  Beyrout,  in  Syria,  he  became  acquainted  with  Miss  Gertrude  Abbott, 
daughter  of  Mr.  Abbott,  an  Englishman,  who  was  then  the  English  consul  at  Beyrout, 
and  with  the  consent  of  her  father,  he  was  married  to  her,  on  the  5th  of  March,  1834, 
at  the  consulate  office  at  Beyrout,  the  plaintiff'  being  then  of  the  age  of  twenty-one 
years,  and  she  being  under  that  age ;  her  father,  and  the  English  consul  at  Sidon, 
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and  other  persons,  being  present  at  the  marriage.  Both  the  parties  to  the  marriage, 
and  Mr.  Abbott,  were  members  of  the  Church  of  England.  Before  and  after  the  time 
of  the  mairiage,  divine  service,  according  to  the  Church  of  England,  was  celebrated 
at  the  consulate  house.  The  marriage  was  celebrated  by  Mr.  Bird,  an  American 
missionary,  according  to  the  rites  of  the  Church  of  England. 

At  that  time,  and  for  many  years  before,  the  country  of  which  Beyrout  formed 
a  part  was  Mahometan  in  point  of  religion. 

After  the  marriage,  the  parties  cohabited,  and  were  received  as  man  and  wife  by 
their  relatives  and  friends.  Thej'  [262]  resided  in  Syria  for  about  eight  months,  and 
then  came  to  Enghind  together,  and  resided  at  the  house  of  the  plaintift''s  mother, 
where  the  alleged  wife  was  delivered  of  a  son,  the  issue  of  the  alleged  marriage. 

The  Court  were  to  be  at  liberty  to  draw  any  inference  which  in  their  judgment 
a  jury  would  be  at  liberty  to  draw  from  the  preceding  facts.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  preceding  facts  constituted  a  valid  marriage, 
as  alleged  in  the  declaration.  If  the  Court  should  be  of  opinion  in  the  affirmative, 
the  verdict  was  to  stand  ;  if  in  the  negative,  a  nonsuit  was  to  be  entered  :  but  liberty 
was  reserved  for  either  party  to  turn  the  case  into  a  special  verdict. 

The  case  was  argued  at  great  length  in  Michaelmas  Term,  1842,  (Nov.  21),  by  the 
then  Attorney-General  (Sir  F.  Pollock)  for  the  plaintiff,  and  by  Thesiger  for  the 
defendant ;  the  main  question  raised  in  the  case  being,  whether,  at  the  common  law, 
a  contract  of  marriage  between  English  subjects  was  valid,  where  it  was  not  entered 
into  in  the  presence  of  a  priest  in  holy  orders :  and  as  that  question  was  then  awaiting 
the  judgment  of  the  House  of  Lords,  in  the  case  of  Keyiiia  v.  MUlis  (10  Cla.  &  Fin. 
534;  7  Jurist,  911,  98.'!),  the  Coui't  (consisting  of  Lord  Abinger,  C.  B.,  Gurney,  B., 
and  Rolfe,  B.)  intimated  that  they  should  suspend  their  judgment  until  the  decision 
of  that  case. 

The  case  of  Regina  v.  MUlis  (ibid.)  having  been  determined,  and  the  invalidity  of 
a  marriage  at  the  common  law,  contracted  per  verba  de  priesenti,  but  not  in  the 
presence  of  a  priest  in  holy  orders,  having  been  thereby  established,  the  present  case 
came  on  again  for  argument  in  Easter  Term  last  (May  4),  when 

Bai  stow,  for  the  plaintiff,  contended  that,  although,  ac-[263]-cording  to  the  decision 
of  the  House  of  Lords,  it  must  be  taken  that  no  valid  mari'iage  had  been  contracted 
by  the  plaintiff,  yet  in  an  action  of  crim.  con.,  in  which  the  defendant  was  a  mere 
wrongdoer,  it  was  sufficient  to  shew  that  the  parties  had  gone  through  a  solemn 
ceremonj^  with  the  bona  fide  intention  of  contracting  a  valid  marriage,  and  believing 
that  they  had  contracted  one,  and  that  they  had  subsequently,  under  the  belief  of  the 
entire  validity  of  that  ceremony,  lived  and  cohabited  together  as  man  and  wife.  At 
all  events  he  argued,  if  such  proof  were  not  conclusive,  it  was  sufficient  prima  facie 
evidence  of  a  marriage  as  to  call  upon  the  defendant  to  prove  the  contrary.  He  cited 
Leigh  and  Hunmer's  cane  (1  Leon.  53) ;  9  Hen.  6,  34  b.  ;  Co.  Litt.  33  a.,  n.  10  ;  2  Inst. 
434;  Vin.  Abr.  Trespas.s,  (L.  2);  Morris  v.  Miller  (4  Burr.  2057;  1  W.  Bla.  632), 
Woolstm  v.  ^^^(Bull.  N.  P.  28),  Harper  v.  Luffkin  (7  B.  &  Cr.  387;  1  Man.  &  R. 
106),  Deane  v.  Thomas  (Moo.  &  M.  361). 

Ogle,  contri,  insisted  that  the  same  rule  applied  to  this  action  as  to  an  indictment 
foi'  bigamy,  and  that  the  plaintiff  was  equally  bound,  in  order  to  sustain  the  action, 
to  prove  a  marriage  valid  and  legal  in  ail  respects  :  and  cited  Story  on  the  Conflict  of 
Laws,  pp.  1 12,  173,  188  ;  Scrimshire  v.  Scrimshire  (2  Hagg.  Cons.  K.  395,  407),  Middleton 
V.  Jumerin  (id.  437),  Kmt  v.  Burgess  (11  Sim.  376),  Reg.  v.  Simmons  (1  Car.  &  K.  104) ; 
2  Stark,  on  Evid.  705,  and  the  cases  there  referred  to;  stat.  5  &  6  Will.  4,  c.  54; 
Roper  on  Husband  and  Wife,  vol.  2,  p.  462,  n. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

[264]  I'AiiKK,  B.  This  case  stood  over  for  our  judgment  on  one  point.  The 
main  question  was  to  the  invalidity  of  the  marriage.  The  parties  in  this  case  entered 
into  a  contract  of  marriage  per  verba  de  prajsenti,  in  the  presence  of  witnesses,  but 
not  proved  to  have  been  made  in  the  presence  of  a  niiin'ster  in  Epi.scopal  orders.  Since 
the  original  argument,  it  has  been  decided  by  the  House  of  Lords,  in  the  case  of  The 
Queen  v.  MUlis,  that,  unless  in  the  presence  of  such  a  minister,  such  contract  docs  not 
constitute  a  valid  marriage  at  the  common  law  in  this  country  :  and  by  the  authority 
of  that  case  we  aie  bound. 

But  on  the  second  argument,  it  was  contended,  that  in  the  action  for  criminal 
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conversation,  which  is,  as  it  was  argned,  an  action  against  a  wrongdoer,  it  was  quite 
sufficient  to  prove  that  the  parties  intended  to  celebrate,  and  that  in  their  belief  they 
did  celebrate,  a  lawful  and  formal  marriage,  and  that,  as  they  afterwards  cohabited  as 
man  and  wife,  upon  the  faith  of  this  bona  tide  belief,  it  constituted  prima  facie  a 
sufficient  marriage  de  facto,  and  was  a  good  foundation  for  the  plaintiff's  maintaining 
this  action  against  the  defendant,  at  lease  until  the  defendant  shewed  affirmatively 
that  the  marriage  was  unlawfully  contracted,  which  it  is  clear  he  has  not  done  here. 
Upon  the  facts  as  stated,  we  do  not  know  what  was  the  marriage  law  of  S3n'ia,  where 
this  took  place,  as  to  the  marriages  of  British  subjects  there  residing,  nor  whether 
British  Christian  subjects  might  not  marrj^  by  a  form  allowed  in  that  country,  without 
any  violence  to  their  religious  feelings.  And  we,  therefore,  are  left  in  complete 
uncertainty  whether  the  marriage  be  unlawful,  if  it  be  necessary  for  the  defendant  to 
shew  that  to  be  the  case.  The  question,  therefore,  is,  whether  the  plaintiff"  must  in 
the  first  instance  shew  this  marriage  to  be  clearly  leiial,  or  whether  he  has  done 
sufficient  to  cast  the  burthen  of  shewing  the  contrary  on  the  defendant.  And  we 
think  that  this  burthen  is  on  the  plain-[265]-titf,  and  that  he  has  not  done  sufficient 
to  establish  a  prima  facie  case  against  the  defendant.  The  cases  of  Morris  v.  Miller 
(4  Burr.  2057;  1  W.  Bla.  632),  and  Birt  v.  Barloio  (Doug.  171),  and  the  uniform 
practice  ever  since  their  decision,  seem  to  have  settled,  that  in  actions  of  this  nature, 
as  in  the  indictment  for  bigamy,  it  is  necessary  for  the  plaintiff  to  shew  what  the 
courts  call  a  marriage  in  fact,  which  we  think  is  an  actual  marriage,  valid,  or  avoidable 
and  not  yet  avoided  :  see  3  Inst  88  :  and  that  acknowledgment,  cohabitation,  and 
reputation,  which  raise  a  presumption  of  a  valid  marriage,  are  not  sufficient. 

Unless  the  plaintiff  prove  a  marriage  whereby  the  relation  of  husband  and  wife 
is  really  created,  he  cannot  succeed  ;  and  the  mere  proof  of  a  ceremony  which  the 
parties  suppose  to  be  sufficient  to  constitute  that  i-elation,  is  not  enough.  It  must  be 
shewn  to  be  sufficient  according  to  law  for  that  purpose.  If  this  were  not  required, 
it  might  happen  that  a  defendant  might  be  made  responsible  in  a  case  in  which  the 
act  complained  of  was  done  by  the  supposed  wife,  with  the  full  intent  of  putting  an 
end  to  the  invalid  and  void  contract  into  which  she  might  have  entered.  It  is  there- 
fore very  reasonable  to  hold,  that  a  husband,  in  this  action,  must  establish  a  contract 
of  marriage  binding  both  on  himself  and  on  his  wife,  and  shew  the  fact  of  adultery 
during  the  continuance  of  this  contract. 

Here  the  plaintiff  has  not  shewn  such  a  contract.  It  is  quite  consistent  with  all 
the  facts  here  proved,  that  the  .supposed  wife  of  the  plaintiff  has  quitted  him,  and  gone 
to  cohabit  with  the  defendant,  because,  though  at  the  time  of  the  ceremony  she 
intended  to  contract,  and  believed  she  did  contract,  marriage  with  the  plaintiff,  she 
has  since  discovered  that  she  made  no  contract  binding  upon  her  on  that  occasion.  If 
she  married  the  defendant,  she  could  [266]  not  on  this  proof  be  convicted  of  bigamy,  and 
according  to  the  authorities,  the  two  cases  appear  to  depend  on  the  same  principle. 

It  may  be  proper  to  advert  to  the  dictum  in  Buller's  N.  P.,  that  a  marriage 
according  to  any  form  of  religion  is  a  marriage  de  facto,  and  for  this  the  case  of  an 
Anabaptist  marriage,  before  Denison,  J.,  in  1753,  is  quoted.  Whether  the  marriages 
of  Anabaptists,  before  the  Marriage  Act,  were  valid,  is  one  of  those  doubtful  disputa- 
tions which  were  pressed  on  the  House  of  Lords  in  The  Queen  v.  Millis.  The  case 
before  Denison,  J.,  was  probably  of  a  marriage  prior  to  1752,  and  such  marriages  were 
then  on  the  same  footing  as  those  of  Quakers,  but  were  not  saved  by  any  clause  in 
the  Marriage  Act.  Both  these  marriages,  and  those  of  Quakers,  however,  if  valid  at 
all,  were  valid  as  being  formal  marriages,  and  legal  to  all  purposes,  and  this  decision 
therefore  gives  no  support  to  the  proposition  on  which  we  have  given  our  judgment. 

The  facts  are,  therefore,  insufficiently  found  at  present  to  establish  the  plaintiff's 
case.  If  he  thinks,  however,  that  he  can  amend  his  proof,  the  peculiar  difficulties 
which  attended  his  case,  as  originally  laid  before  the  Court,  before  the  decision  of 
the  case  in  the  House  of  Lords,  undoubtedly  make  it  proper  that  he  should  have  a 
new  ti-ial. 

Eule  accordingly. 

[267]  Pardoe,  Surviving  Executor  of  Lucy  Maria  Kinnersley,  Deceased,  Executrix 
of  James  Kinnersley,  Deceased  v.  Price,  Clerk  to  the  Trustees  under  certain 
Turnpike  Acts  therein  mentioned.     July  6,  18i4. — A  mortgagee  of  turnpike  tolls 
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cannot  sue  the  trustees  of  the  road,  for  arrears  of  interest  due  upon  his  mortgage, 
in  an  action  for  mone}'  had  and  received,  although  it  appears  that  in  each  year 
during  which  the  arrears  accrued  due,  the  amount  of  tolls  received  exceeded  the 
interest  due  upon  the  sums  borrowed  on  the  credit  of  the  tolls,  and  although 
the  trustees  have  from  time  to  time,  in  their  annual  statements  of  accounts, 
stated  the  amount  of  interest  due  to  the  plaintiff',  and  shewn  a  balance  in  their 
hands  sufficient  to  discharge  it;  the  turnpike  act  not  imposing  upon  the  trustees 
anj'  duty  to  pay  the  interest  to  the  mortgagees,  and  no  monies  having  been 
specially  appropriated  to  the  payment  of  interest  to  the  plaintiff. — Printed  copies 
of  the  statements  of  the  annual  accounts  of  a  turnpike  trust,  produced  from  the 
office  of  the  clerk  of  the  peace,  (to  which  the  originals,  signed  by  the  chairman 
at  the  amiual  general  meeting,  had  been  returned  pursuant  to  3  Geo.  4,  c.  126, 
s.  78),  are  not  admissible  in  evidence  in  an  action  against  the  trustees,  without 
shewing  the  originals  to  have  been  lost  or  destroyed. — Where  an  assignment  of 
turnpike  tolls  had  been  executed  by  way  of  mortgage  to  K.  : — Held,  in  an  action 
by  K.'s  personal  representative,  after  his  death,  against  the  trustees  for  arrears 
of  interest,  that  a  search  for  the  security  in  the  office  of  K.'s  solicitor, — where 
his  papers  had  been  deposited,  except  some  deposited,  in  a  suit  against  K.'s  repre- 
sentatiie,  in  the  office  of  one  of  the  Masters  in  Chancery, — and  also  in  the  latter 
office,  without  finding  the  security  among  any  of  such  papers,  was  sufficient 
evidence  of  its  loss,  to  let  in  secondary  evidence :  and  that  entries  in  a  book  of 
the  trustees,  indorsed  "  Mortgage  Uook,"  containing  an  abstract  of  the  names  of 
the  creditois,  the  amounts  of  their  securities,  and  the  interest  due  upon  them, 
was  good  secondary  evidence  of  such  security. 

[S.  C.  14  L.  J.  Ex.  212  :  on  another  point,  1 1  M.  &  W.  427.     See  further, 

16  M.  &  W.  4.51.] 

This  was  an  action  of  debt,  commenced  on  the  27th  of  June,  1842.  The  declaration, 
filed  on  the  Gth  July,  1842,  contained  five  counts:  the  first  count  was  as  follows: — 
For  that  whereas  heretofore,  to  wit,  on  the  1st  January,  1795,  by  a  certain  deed  then 
made  between  the  said  James  Kinnersley  of  the  one  part,  and  the  trustees  named  in 
the  three  first  of  the  aforesaid  acts  of  Parliament,  under  their  hands  and  seals,  of  the 
other  part,  which  deed  has  been  lost  by  time  and  accident,  the  said  trustees  assigned 
to  the  said  James  Kinncrslc}'  and  his  executors,  one-twentieth  part  of  the  tolls  to  be 
levied  1)}'  virtue  of  the  said  acts,  to  secure  the  repayment  of  .£200,  advanced  by  the 
said  James  Iviinicrsley  to  the  said  trustees  on  the  credit  of  the  said  tolls,  together 
with  interest  at  the  rate  of  £-5  per  centum  per  annum  ;  yet,  after  the  making  of  the 
said  deed,  and  after  the  death  of  the  said  James  Kinnersley,  to  wit,  on  the  1st  January, 
1842,  arrears  of  inteiest  on  the  said  sum  of  £200,  to  a  large  amount,  to  wit,  to  the 
amount  of  [268]  £400,  being  the  inteiest  for  foity  j'cars  last  past,  were  due,  and  the 
tolls  received  by  the  said  trustees,  since  the  making  of  the  said  deed,  were  sufficient 
to  pay  all  the  interest  on  all  the  sums  advanced  on  the  credit  of  the  said  tolls  ;  whereby 
an  action  hath  accrued  to  the  plaintiff,  as  such  surviving  executor  as  aforesaid,  to 
demand  from  the  defendant  the  sum  of  £400,  yet  the  defendant  hath  not  paid,  nor 
have  the  said  trustees  paid  the  same,  or  any  part  thereof,  to  the  said  James  Kinnersley, 
or  to  the  .said  Lucy  Maria  Kinnersley,  or  to  the  plaintilf. 

To  this  count  the  defendant  specially  demurred,  and  judgment  on  that  demurrer 
has  been  given  in  his  favour  (11  M.  &  W.  427). 

The  second  count  was  for  money  received  by  the  trustees  to  the  use  of  James 
Kinnersley  in  his  lifetime  ;  the  third  for  money  received  by  the  trustees,  after  the 
death  of  James  Kinnersley,  to  the  use  of  liUcy  Maria  Kinnersley  as  his  executrix  ;  the 
fourth  for  money  received  by  the  trustees,  after  the  death  of  l<ucy  Maria  Kinnersley, 
to  the  use  of  the  plaintilV  in  his  representative  capacity  ;  and  the  fifth  for  money  due 
from  the  trustees  to  the  plaintiff'  in  his  representative  capacity,  on  an  account  stated 
with  him.  To  the  second  and  subsecpient  counts  the  defendant  pleaded,  fiist,  the 
Statute  of  Limitations,  which  plea  was  traversed  ;  and  secondly,  that  the  trustees 
were  never  indebted.  To  the  second  count  the  defendant  also  pleaded  payment  to 
James  Kinnersley  by  way  of  award  and  satisfaction  ;  and  to  the  third  count,  a  similar 
plea  of  payment  to  Lucy  Maria  Kinnersley,  as  executrix,  in  her  lifetime.  Both  these 
pleas  were  traversed,  and  issues  were  joined  on  all  the  tiaverses. 
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The  cause  came  on  to  be  tried  before  Williams,  J.,  at  the  last  Summer  Assizes  for 
the  county  of  Hereford,  when  [269]  a  verdict  was  found  for  the  plaintiff  for  £400, 
subject  to  the  opinion  of  the  Court  upon  the  following  case : — 

The  trustees  of  the  act  of  Parliament  first  mentioned  in  the  title  of  this  cause 
[29  Geo.  2]  were  empowered  by  the  said  act  from  time  to  time  to  Ijorrow  and  take  up 
at  interest  sums  of  money  upon  the  credit  of  the  tolls,  and  from  time  to  time,  by 
writing  or  writings  under  their  hands  and  seals,  to  assign  over  or  mortgage  the  tolls 
or  any  part  thereof,  as  a  security  for  the  monies  so  to  be  borrowed  ;  and  the  tolls  so 
assigned  or  mortgaged  were  to  be  a  security  foi'  repayment  of  the  monies  so  borrowed, 
which  were  to  be  repaid  out  of  the  money  arising  or  collected  from  the  tolls,  with 
legal  or  less  interest.  And  it  was  provided  by  the  said  first-mentioned  act,  that  all 
orders,  agreements,  assignments,  transfers,  and  other  proceedings  of  the  said  trustees, 
should  be  entered  in  a  book  or  books  to  be  kept  for  that  purpose,  and  that  such  orders 
and  proceedings  so  entei'ed  should  be  signed  by  the  clerk  to  the  said  trustees,  at  any 
meeting  of  five  or  more  trustees,  which  said  book  or  books  should  and  might  be 
produced  and  read  in  evidence  in  all  suits  and  actions  touching  anything  done  in 
pursuance  or  by  the  authority  of  the  said  acts :  and  the  said  powers  and  provisions 
have  been  continued  by  the  other  acts  referred  to  in  the  title  of  this  cause  [13  Geo.  3, 
and  34  Geo.  3]. 

In  this  action  the  plaintiff  delivered  the  following  particulars  : — 

"  This  action  is  brought  to  recover  the  sum  of  £400,  being  arrears  of  interest  at 
£5  per  cent,  on  £200,  from  the  1st  January,  1802,  to  the  1st  January,  1842. 

"  The  plaintiff"  akso  claims  the  same  sum  as  the  amount  of  tolls  received  by  the 
trustees  due  to  James  Kinnersley  and  his  successive  personal  representatives. 

"  He  also  claims  the  same  sum  on  an  account  stated." 

The  evidence  of  the  search  for  the  supposed  security  was  [270]  as  follows : — 
William  Lloyd,  solicitor,  proved  that  his  late  father  was  solicitor  to  the  said  James 
Kinnersley  and  his  executrix,  and  their  papers  were  deposited  in  his  office,  except 
some  deposited  in  a  suit  against  the  representatives  of  the  said  James  Kinnersley ; 
and  that  having  searched  for  a  mortgage  of  the  tolls,  he  could  not  find  any.  Henry 
.Smythies,  the  plaintift''s  attorney,  proved  that  he  had  searched  the  office  of  Master 
Dowdeswell,  in  which  the  papers  in  the  above  suit  were  deposited,  for  a  mortgage  of 
the  tolls,  and  could  not  find  any. 

It  was  proved  that  James  Kinnersley  died  in  the  year  1804,  and  that  his  executrix, 
Lucy  Maria  Kinnersley,  died  in  1813. 

The  books  hereinafter  mentioned  are  the  books  of  the  trustees  relative  to  the 
turnpike  trust,  and  were  produced  on  the  trial  by  the  defendant,  and  which  had 
previously  been  produced  as  the  trustees'  accounts  to  an  agent  of  the  plaintiff'  sent  to 
inspect  them. 

From  a  book  indorsed  "  Mortgage  Book,"  the  following  entry  was  read  : — 


"  Abstract  of  the  principal  monies  borrowed  on  the 

[vington  Turnpike  Trust. 

Dates  of 
Securities. 

Names  of 
Creditors. 

Amount  of 
S  ecurities. 

Interest 
due. 

Further 

Interest  due 

on  1st  Jan. 

1S30. 

Amount  of 

Intfrest  due 

on  1st  Jan. 

1831. 

Amount  of 

Interest 
due  on  1st 
Jan.  1S32. 

Amount  of 

Interest  due 

on  1st  Jan. 

1S33. 

Late  James 

Kiniiersle}', 

Esquire 

£200 

£290 

»)      )j 

£300 

1)      »» 

£320 

In  a  book,  on  the  inner  part  of  the  lid  of  which  was  [271]  written  "  Kington 
Turnpike  Trust,  commencing  24th  November,  1783,"  was  the  following  entry  : — 

"At  a  meeting  held  at  the  King's   Head,   this    Sth    day    of   March,    1802,   by 
adjournment : — 

"The  trust  for  1802  interest,  Dr.      Mr.  Kinnersley  paid  £20." 

On  a  loose  sheet  of  paper  found  within  the  before-mentioned  book,  but  not  one  of 
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the  leaves  or  part  thereof,  was  a  statement,  unsigned,  headed  "Turnpike  Debts,"  and 
amongst  others — 

"  Late  James  Kiiniersley,  Esq.  ....    £200    0    0 

Total  of  debts  (20  in  number)  ....    3,.392     0    0 

Income  from  1st  January,  1811  to  1st  January,  1812  £980     0 
Yearly  interest  of  debt        .  .  .     169  12 


Balance  to  laj'  out  on  the  roads  .  .  £810     8  " 

On  the  third  side  of  the  same  was  a  stiitement  of  account  for  the  year  ending 
January,  1812,  as  follows: — 


"Income.  ....  .£980     0     0 

Arrears  due  from  the  gates        .  .  .     131     0     0 


Treasurer's  balance 

Arrears  of  unpaid  interest 

One  year's  interest  of  debt  in  1811 

Clerk's  salary     . 

Walter's  salary  . 

Amount  of  unpaid  balances 


£275  6  1 

337  10  0 

169  12  0 

10  10  0 

6  0  0 

228  5  7 


-£1,111     0     0 


1,027     3     8 


Balance  in  favour  of  the  trust        .  .       £83  16     4 

[272]  Order  for  £100  to  be  laid  out  on  the  Old  Kington  Koad, 

the  18th  June,  1810  .  .  .        ^    .  .    £100     0     0 


General  balance  against  the  trust  for  the  year  ending 

January,  1812        .  .  .       £16     3     8" 

[The  case  then  proceeded  to  set  out  various  entries  from  a  book  of  the  trustees 
indorsed  ".Statement  Book,"  containing  statements  of  account  in  the  years  1832,  1835, 
1836,  and  1837,  stating  the  interest  due  to  "Late  Kinncrsley,"  which  amounted  in 
1837  to  £360  :  and  also  various  extracts  from  accounts  on  loose  sheets  of  paper  found 
with  the  trustees'  books,  containing  statements  of  the  principal  sums  borrowed  on  the 
credit  of  the  tolls,  and  the  interest  due  thereon  in  the  years  1833-lt<41,  in  all  of 
which  the  "late  J.  Kiiniersley,  Esq."  was  named  as  a  creditor  for  £200  principal 
money;  and  the  interest  due  thereon  on  January  1st,  1841,  was  stated  to  be  £400.] 

From  the  office  of  the  clerk  of  the  peace  were  produced  printed  statements  of  the 
annual  accounts  of  the  trust,  returned  under  the  stat.  3  txeo.  4,  c.  126,  s  78.  There 
was  a  statement  foi-  each  year  from  1823-1841  inclusive,  from  which  it  appeared  that 
in  each  year  the  amount  of  tolls  received  exceeded  the  interest  due  upon  the  debt, 
including  in  such  interest  the  amount  claimed  as  due  to  the  plaintitl'. 

In  the  statement  for  the  year  1831,  returned  in  1832,  were  the  following  entries  : — 

"  Amount  of  debt  bearing  interest 
Interest  due    ...... 

In  the  statement  for  the  year  1832  was  the  following : — 

"  Amount  of  debt  bearing  interest 
Interest  due   ...... 

[273]  In  the  statement  for  the  year  1834  :— 

"  Amount  of  debt  bearing  interest 
Interest  due    ...... 

In  the  statement  for  the  year  1835  ; — 

"  Amount  of  debt  bearing  interest 
Interest  due  ...... 


£5,992 
667 

0 
16 

0 

5,992 

.   786 

0 
4 

0 

1" 

.  5,992 

840 

0 
2 

0 

11" 

5,992 
972 

0 
4 

0 

11" 
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In  the  statement  for  the  year  1836  : — 

"  Amount  of  debt  bearing  interest        .  .  .  .£6,192     0     0 

Interest  due  .  .  .  .  .  .  .        950  1 1   11 " 

In  the  statement  for  the  year  1837  :^ 

"Interest  due  .  .  .  .  .  .  .        911     8  11 " 

In  the  statements  for  1838,  1839,  1840,  and  1841,  the  amount  of  all  debts  bearing 
interest  is  returned  as  £6192,  and  the  interest  due  as  the  respective  sums  of 
9711.  Os.  lid.,  9911.  6s.  3d.,  10.501.  3s.  lOd.,  and  10211.  13s.  4d. 

It  appeared  that  these  statements  were  printed  fiom  original  statements  signed  by 
the  chairman  of  the  trustees,  and  the  defendant's  counsel  objected  that  the  original 
documents  should  be  produced.     The  evidence  was  admitted,  but  the  point  reserved. 

None  of  the  above-mentioned  entries,  statements,  e.\iracts,  or  accounts,  were 
signed. 

Mr.  James  Watkins  was  the  clerk  to  the  trustees  for  thirty-five  years,  ending  in 
1841.  [The  case  then  set  out  a  correspondence,  in  the  years  1838-1841,  between 
Mr.  Watkins  and  a  Mr.  Woodhouse,  the  receiver  of  the  personal  estate  of  the  late 
Mr.  Kinnersley,  which  was  relied  on  as  being  sufficient  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Limitations ;  but  as  the  Court  gave  no  opinion  on  that 
point,  it  is  omitted  ] 

Mr.  Watkins  proved  that  the  book  before  mentioned,  indorsed  "  Mortgage  Book," 
was  the  only  book  in  which  mortgages  were  entered,  and  that  he  himself,  during  the 
time  he  was  clerk,  entered  securities  in  it.  He  also  proved  [274]  that  every  year 
whilst  he  was  clerk  the  tolls  received  exceeded  the  interest  on  the  debt,  and  that 
ever}'  year  considerable  sums  (including  interest  not  likely  to  be  called  for)  were 
e.xpended  on  the  roads,  and  about  £100  yearly  was  kept  as  a  fund  for  contingencies. 
Mr.  Watkins  also  proved  that  during  the  time  he  had  been  clerk,  there  had  been,  on 
an  average,  about  twenty  acting  trustees,  who  were  continually  changing,  and  he 
could  not  speak  to  the  same  set  of  trustees  having  acted  for  two  years  consecutively. 

The  evidence  having  been  closed,  the  defendant's  counsel  contended  that  the 
plaintiff  ought  to  be  nonsuited,  on  the  ground  that  the  sums  sought  to  be  recovered 
could  not  be  recovered,  under  the  circumstances  as  proved  in  this  action,  and  also  on 
the  ground  that  the  plea  of  the  Statute  of  Limitations  was  a  bar  to  the  plaintift"s 
claim. 

The  plaintiff  contended  that  he  was  entitled  to  recover  under  his  declaration, 
either  on  the  counts  for  money  had  and  received,  or  on  the  account  stated  ;  that  the 
Statute  of  Limitations  was  not,  upon  the  evidence,  a  bar,  and  that  at  any  rate  it  was 
not  a  bar  to  the  whole  of  the  claim ;  and  that  the  sum  of  £G0,  being  the  interest 
which  accrued  within  six  years  before  the  commencement  of  the  action,  was 
recoverable. 

The  learned  Judge  gave  his  opinion  that  the  action  would  not  lie,  but  suggested  a 
special  case,  in  which  all  points  were  to  be  open,  subject  to  which  the  verdict  was 
taken  for  the  plaintiflF. 

The  question  for  the  opinion  of  the  Court  is,  whether  a  nonsuit  ought  to  be 
entered  on  any  grounds  arising  from  the  above  facts,  or  a  new  trial  should  be  had  on 
the  ground  of  the  inadmissibility  of  evidence  ;  or  whether  the  plaintiS"  is  entitled  to 
recover  either  the  sum  of  £400,  parcel  of  the  debt,  or  the  sum  of  £60,  parcel  of  the 
debt,  or  any  other  sum  besides  nominal  damages  ;  and  the  Court,  as  it  shall  be  of 
opinion  that  the  plaintiff  or  defendant  is  entitled  to  recover,  is  to  direct  how  the 
verdict  or  nonsuit  is  to  be  entered.  [275]  And  the  Court  is  to  be  at  liberty  to  draw 
any  inference  which  a  jury  might  draw,  and  any  objection  to  the  admissibility  of  the 
documents  is  to  be  open  to  the  defendant. 

The  case  was  argued  in  the  course  of  these  sittings  (June  21),  by 

Smythies,  for  the  plaintiff.  [He  argued,  in  the  first  place,  as  to  the  admissibility 
of  the  documents  objected  to ;  and  first  of  the  "  Mortgage  Book,"  as  secondary 
evidence  of  the  mortgage  to  Kinnersley ;  and  the  Court,  as  to  this  point,  held 
clearly,  that  the  search  proved  for  the  mortgage  was  sufficient  to  let  in  secondary 
evidence,  and  that  the  Mortgage  Book  was  good  evidence  for  this  purpose.      But 
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they  held,   that  the  loose  uiisigDcd    papers    were  not    receivable  as  evidence  of  an 
account  stated.] 

The  main  question  then  is,  whether  the  mortgagees  can  maintain  an  action  for 
money  had  and  received,  under  the  circumstances  stated  in  the  case.  The  act  of 
Parliament  of  the  29  Geo.  2,  empoweis  the  trustees  of  these  roads  from  time  to  time 
to  borrow  and  take  up  at  interest  sums  of  money  upon  the  credit  of  the  tolls,  and,  by 
writing  or  writings  under  their  hands  and  seals,  to  assign  over  or  mortgage  the  tolls, 
or  any  part  thereof,  as  a  secuiit)-  for  the  monies  so  to  be  borrowed  ;  and  enacts,  that 
the  tolls  so  assigned  or  mortgaged  shall  be  a  security  for  repayment  of  the  monies  so 
borrowed,  which  are  to  be  repaid  out  of  the  money  arising  or  collected  from  the  tolls, 
with  legal  or  less  interest.  In  Doe  d.  Banlcs  v.  Booth  (2  Bos.  &  P.  219),  where  there 
was  an  express  power  to  the  trustees  of  a  turnpike-road  to  demise  or  mortgage,  not 
only  the  tolls,  but  also  the  turnpikes  and  toll-houses.  Lord  Eldon,  C.  J.,  commenting 
upon  the  case  of  Faiiiille  v.  Gilbert  (2  T.  R.  171),  says  : — "  There  is  a  great  difference 
between  a  demise  of  tolls  and  of  toll-houses  :  the  former  gives  only  a  personal  interest, 
in  respect  of  which  an  action  for  money  had  and  received  [276]  may  be  main- 
tained ;  the  latter  gives  an  interest  in  the  land,  which  is  within  the  Statute  of 
Mortmain.  .  .  .  The  money  advanced  bj'  the  mortgagee  would  be  very  ill  secured  if 
his  only  remedy  was  either  an  application  to  the  vindictive  power  of  the  Court  of 
King's  Bench,  or  a  suit  in  Chancery,  in  which  all  the  other  thirty-five  moitgagces  must 
be  made  parties.  .  .  .  With  respect,"  he  adds,  "to  the  action  for  money  had  and 
received,  it  would  be  a  sufficient  defence  for  the  trustees  to  shew  that  the}'  had  dis- 
tributed all  the  money  received  pursuant  to  the  provisions  of  the  act."  These  dicta 
may  not,  perhaps,  be  an  authority  that  the  action  for  money  had  and  received  may 
under  all  circumstances  be  maintained,  provided  only  the  trustees  are  shewn  to  have 
funds  applicable  to  the  purposes  of  the  act.  But  here  the  trustees  have  at  all  events 
rendered  themselves  liable  in  such  an  action  ;  because  they  have  stated  accounts  fiom 
time  to  time  with  the  mortgagee  and  his  representatives  of  monies  due  to  them  in 
respect  of  this  mortgage,  and  therefore  hold  such  monies  appropriated  to  their  use, 
and  payable  to  them  only  :  Boper  v.  Holland  (.3  Ad.  &  E.  99  ;  4  Nev.  &  M.  (568), 
Breckon  v.  limith  (1  Ad.  &  E.  488).  Secondly,  it  appears  upon  the  case  that  the 
trustees  have  received  monies  for  tolls,  out  of  which  it  was  their  duty,  imposed  upon 
them  by  the  turnpike  acts,  to  pay  the  interest  due  to  the  several  mortgagees  of  the 
tolls  ;  and  out  of  the  monies  applicable  to  the  payment  of  interest,  they  arc  bound  to 
pay  each  nioitgagee  pari  passu  :  3  Geo.  4,  c.  12G,  s.  81.  The  right  to  have  the  monies 
so  ajjplied  to  the  payment  of  his  interest  entitles  each  of  the  moitgagces  to  sue  for  his 
proportion  thereof  as  money  had  and  leceived  to  his  use.  [On  this  part  of  the  case, 
he  referred  to  Eiiury  v.  Lkiy  (1  C.  M.  &  K.  245),  Ca/te  v.  (Jiiapinan  (.0  Ad.  &  E.  647  ; 
1  Nev.  &  P.  104),  JFonnweU  v.  Hailstone  (6  Bing.  668;  4  M.  &  P.  512),  Rex  v.  St. 
Katherine  Dock  Co.,  (4  B.  &  Adol.  360;  1  Nev.  &  M.  121),  Amlreus  [277]  v.  Elli.mi 
(6  Moore,  208),  the  stat.  4  Geo.  4,  c.  95,  s.  GO,  and  the  dictum  of  Lord  Holt,  Anon., 
6  Mod.  27.]  The  case  of  Pontet  v.  'The  Badngsloke  Canal  Co.  (4  Scott,  182  ;  3  Bing. 
N.  C.  433)  will  no  doubt  be  relied  on  by  the  other  side  ;  but  that  case  is  distinguishable 
from  the  present  in  several  respects.  In  the  first  place,  it  was  an  action  of  covenant 
against  the  proprietors,  not  of  money  had  and  received  ;  and  secondly,  there  was  in 
that  case  an  express  provision  that  the  mortgagees  should  be  creditors  in  equal  degree, 
and  that  no  preference  should  be  given  to  any  of  them.  Here  there  is  no  statutory 
limitation,  and,  inasmuch  as  the  money  due  for  interest  must  be  recoverable  in  some 
way  ;  as  no  remedy  by  ejectment  can  be  maintained,  (there  being  no  demise  of  the 
toll-houses  or  turnpikes),  and  as  there  are  ample  admissions  in  the  books  and  accounts 
of  the  claim  of  the  mortgagee  and  his  representatives,  it  is  submitted  that  the  plaintitF 
is  entitled  to  recover  on  the  counts  for  money  had  and  received,  and  on  the  account 
stated. 

[He  argued,  lastly,  that  the  documents  set  forth  in  the  case  were  sufficient  to  avoid 
the  operation  of  the  Statute  of  Limitations ;  and  cited  on  this  point  Spong  v.  H'riifht 
(9  M.  &  W.  633),  Lechmcrc  v.  Fletcher  (1  C.  &  M.  623),  Dickinf:on'v.  Hatfield 
(5  C.  &  P.  46),  Colledge  v.  Horn  (10  Moore,  431),  Eickc  v.  AWw  (1  M.  &  Kob.  359).] 

Keating,  contra.  The  plaintiff  is  not  entitled  to  recover  for  money  had  and 
received.  It  is  said  he  has  no  other  remedy  ;  even  if  that  be  so,  the  Court  will  not 
hold  the  trustees  to  be  liable  in  such  an  action,  unless  the  statute  imposes  upon  them 
a  direct  obligation  to  pay.     But  even  if  the  plaintiff  were  to  obtain  judgment,  he  must 
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resort  to  that  which  he  says  is  no  remedy,  namely,  a  mandamus  to  the  trustees  to 
pay  :  if  so,  where  is  the  hardship  of  his  resorting  to  it  in  the  first  instance?  There 
are  in  truth  no  [278]  new  facts  of  any  importance  stated  in  this  case,  which  were  not 
before  the  Court  on  the  argument  of  the  demurrer ;  and  though  the  question  then 
arose  on  special  demurrer,  the  decision  of  the  Court  was  on  matter  of  substance, 
namely,  that  there  was  not  shewn  any  obligation  under  the  act  of  Parliament  to  pay  the 
plaintiff  the  interest  claimed  by  him  in  this  action.  The  allegations  in  the  declaration, 
which  were  admitted  by  the  demurrer,  went  the  full  length  of  the  facts  now  stated 
in  the  special  ease,  and  even  further ;  because  there  was  there  an  allegation  of  an 
assignment  of  Mr.  Kinnersley  of  a  certain  part,  that  is  to  say,  one-twentieth,  of  the 
tolls  to  be  levied  under  the  acts  of  Parliament ;  whereas  here  it  does  not  appear  what 
proportion  of  the  tolls  was  assigned.  Indeed,  not  only  does  it  not  appear  in  the  case 
that  there  were  monies  applicable  to  the  payment  of  interest,  which  were  in  course  of 
payment  under  the  statute,  but  the  contrary.  There  is  no  requisition  in  the  act  of 
Parliament  to  pay  interest,  but  there  is  an  express  requisition  to  repair  the  roads  in 
the  first  instance.  Now,  the  ease  contains  no  statement  that  tolls  had  been  received 
sufficient  for  the  repair  of  the  roads,  and  that  then  a  surplus  remained  sufficient  for 
the  payment  of  interest,  but  the  contrary.  The  entries  in  the  books  are  merely 
entries  of  the  sums  due  on  mortgage  ;  there  is  nothing  to  shew  that  there  were 
monies  in  the  hands  of  the  trustees  applicable  to  the  payment  of  interest.  There  are, 
it  is  true,  statements  of  a  proposed  scheme,  containing  entries  of  sums  "  retained  for 
interest,"  but  not  cariied  out;  but  there  is  no  debit  of  monies  paid  for  repairs,  nor 
anything  to  shew  that  the  sums  so  retained  are  after  providing  for  the  repairs.  The 
plaintifTis  bound  to  shew  all  the  circumstances  from  which  it  is  to  be  inferred  that 
the  money  was  received  to  his  use.  When  is  it  to  be  said  that  it  was  so  received  t 
The  intent  of  all  the  turnpike  acts  is,  that  no  creditor  should  have  a  priority,  but  that 
the  first  object  should  be  the  maintenance  and  repair  of  the  roads :  but  if  it  be  held, 
that  an  action  for  [279]  money  had  and  received  may  be  maintained  by  one  creditor 
against  the  trustees,  so  may  it  by  all ;  and  in  such  case,  how  is  the  repair  or  mainten- 
ance of  the  roads  to  be  secured?  In  the  case  of  an  ejectment,  there  is  a  special 
provision  in  the  general  Turnpike  Act,  (3  Geo.  4,  c.  1 26,  s.  48),  that  the  mortgagee, 
if  he  take  possession,  shall  account  to  the  trustees  for  all  monies  received  by  him,  and 
what  he  shall  have  expended  on  the  repair  of  the  roads  ;  he  is  in  effect  made  a  trustee 
for  the  administration  of  the  tolls  according  to  the  act  of  Parliament :  but  if  money 
had  and  received  be  maintainable  by  each  mortgagee,  that  security  fails.  Again,  this 
obligation  arises,  if  at  all,  from  a  specialty ;  and  it  may  be  questionable  how  far  the 
plaintiff"  can  desert  the  specialty,  and  resort  to  the  general  count:  Atty  v.  Parish 
(1  N.  E.  104),  ScJuick  V.  Anthony  (1  M.  &  Selvv.  573).  There  may  have  been  stipula- 
tions in  the  mortgage-deed  which  would  make  a  recovery  in  this  action  at  variance 
with  the  intention  and  agreement  of  the  parties.  It  is  true  the  3  Geo.  4,  e.  126,  s.  81, 
gives  a  general  form  of  assignment,  which  it  might  be  presumed  would  be  adopted  in 
subsequent  cases  ;  but  here  the  claim  is  long  antecedent  to  that  act.  The  distinction, 
in  this  respect,  between  instruments  under  seal  and  not  under  seal,  is  shewn  in  Davidson 
V.  Cooper  {U  M.  &  W.  784). 

With  respect  to  the  accounts,  assuming  the  entries  in  them  to  be  admissible,  how 
are  they  evidence  of  any  liability  in  the  trustees?  The  3  Geo.  4,  c.  126,  s.  78,  appears 
to  ascertain  the  sort  of  accounts  which  are  to  bind  the  trustees ;  and  it  would  seem 
that,  until  the  general  annual  meeting,  the  clerk's  or  treasurer's  account  is  his  own 
merely,  and  that  it  is  authenticated  only  by  their  signature,  through  the  chairman  at 
that  meeting.  Here  there  is  no  signature,  except  to  the  accounts  last  mentioned  in 
the  case ;  and  as  to  them  it  was  objected,  and  is  now  submit-[280]-ted,  that  the 
originals  ought  to  have  been  produced  in  evidence.  There  is  nothing  in  the  acts  of 
Parliament  to  make  the  printed  copies  evidence.  [On  this  point  he  referred  to 
3  Geo.  4,  c.  126,  s.  78,  and  s.  80,  as  to  printing  the  accounts  for  distribution  among 
the  trustees.]  But  even  if  they  be  admissible,  though  no  doubt  they  shew  some  interest 
to  have  been  paid,  they  do  not  shew  that  there  were  sufficient  funds  to  pay  every 
creditor  interest,  even  independently  of  the  repairs  of  the  roads.  The  capital  debt 
increases,  and  so  does  the  relative  amount  of  interest  to  principal  clue.  But  even  if 
they  shewed  that  all  the  other  creditors  had  been  paid  interest,  non  constat  that  they 
were  not  paid  wrongfully,  before  the  application  of  any  monies  to  the  repair  of  the 
roads ;  the  case  is  wholly  silent  as  to  the  amount  of  the  repairs,  which  is  the  trustees' 
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first  duty.  [  I  he  Court  here  intimated  their  clear  opinion  that  the  printed  copies  were 
not  admissible  in  evidence  :  if  ottered  as  secondary  evidence,  the  loss  of  the  originals 
was  not  shewn  ;  if  as  primary,  there  was  nothing  to  shew  that  they  were  printed  by 
the  authority  of  the  trustees,  under  the  provisions  of  any  of  the  acts  of  Parliament.] 
Then  the  case  does  not  differ  from  that  which  was  presented  to  the  Court  on  the 
demurrer.  The  plaintiff  must  not  only  shew  money  received,  but  received  to  his  use, 
by  shewing  that  there  was  an  obligation,  amounting  to  a  contract,  to  pay  it  to  him  ; 
and  it  is  not  sufficient  for  him  even  to  shew  that  there  was  a  surplus  after  payment  of 
all  charges  :  Cane  v.  Chapman  (5  Ad.  &  Ell.  647  ;  1  Nev.  &  P.  104). 

As  to  the  count  on  the  account  stated,  that  cannot  carry  the  case  any  farther ;  if 
the  plaintiff'  cannot  recover  for  money  had  and  received,  neither  can  he  on  the  account 
stated.  It  is  clear  there  has  been  no  such  acknowledgment  on  the  part  of  the  trustees 
as  to  account  to  a  new  engagement  with  the  plaintiff',  on  the  ground  that  they  had 
[281]  monies  in  their  hands  applicable  to  the  payment  of  interest.  The  parties  remain, 
therefore,  in  the  relation  meiely  of  mortgagors  and  mortgagee,  and  the  question,  as 
between  them,  \vas  in  eti'ect  decided  by  this  Court  in  the  former  case  of  Fanloe  v.  Price. 
Pontet  V.  Basimjstoke  Canal  Co.  (4  Scott,  182;  3  Bing.  N.  C.  433)  is  also  strongly  in 
favour  of  the  defendants. 

Smythies  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Parke,  B.  In  this  case,  the  plaintiff,  as  the  personal  representative  of  James 
Kinnersley,  Esq.,  sought  to  recover  under  counts  for  money  had  and  received  from 
the  defendant,  as  clerk  to  the  trustees  appointed  by  certain  local  turnpike  acts,  £400, 
as  arrears  of  interest  on  £200  borroweil  by  the  trustees  from  Mr.  Kinnersley  prior  to 
1802,  and  secured  by  an  assignment  of  the  tolls.  The  trustees  were  empowered,  by 
the  first  local  act,  to  borrow  and  take  up  at  interest  any  sum  of  money  upon  the  credit 
of  the  tolls,  and  from  time  to  time,  by  writing  under  their  hands  and  seals,  to  assign 
over  or  mortgage  the  tolls  for  any  time  or  term  during  the  continuance  of  the  act,  as 
a  security  for  the  money  borrowed  ;  which  money,  it  is  enacted,  shall  be  repaid  out  of 
the  money  arising  or  collected  for  tolls,  with  legal  or  less  interest.  No  directions  are 
given  as  to  paying  the  interest  intermediately. 

The  ;i.ssignment  itself  was  not  produced  on  the  trial,  but  a  sufficient  search  for  it 
was  proved,  and  secondary  evidence  given  of  it ;  and  we  must  assume  that  it  wiis 
given  for  the  whole  term  during  which  the  act  was  to  continue ;  and  the  term  was 
continued  by  subseijuent  acts. 

The  plaintitr  did  not  rest  his  right  to  recover  upon  any  contract  to  pay  principal 
or  interest  contained  in  the  in-[282]-strument  itself,  personall)-  binding  on  the  trustees. 
The  case  of  routd  v.  Hadngstoke  Canal  Co.  (3  Bing.  N.  C.  433  ;  4  Scott,  182);  as  well 
as  the  form  of  action,  was  decisive  against  this  course.  Xor  did  he  put  his  right  to 
recover  on  the  ground  that  the  assignment  transferred  the  legal  interest  in  a  portion 
of  the  tolls,  and  that  the  same  portion  of  all  the  tolls  afterwards  recovered  b}'  them, 
might  be  considered  as  money  had  and  received  to  the  use  of  his  testator,  and  the  first 
executor,  and  himself.  This  is  prevented  by  the  nature  of  the  contract  between  the 
mortgagor  and  mortgagee,  which  clearly  implies  that  the  former  is  to  continue  in  the 
actual  receipt  of  the  tolls,  at  least  until  the  mortgagee  interfere  to  determine  it.  It 
was  contended,  indeed,  that  something  eiiuivalent  to  a  notice  to  determine  the  right 
of  the  mortgagor  to  receive  had  occui-red  in  this  case,  but  we  are  of  opinion  that  none 
of  the  facts  stated  in  the  special  case  have  that  effect. 

The  doctrine  of  Lord  Kldon,  (which  was  cited  from  Doe  d.  IJanks  v.  Booth  (1  Bos. 
&  Pul.  219)),  that  the  assignment  of  tolls  alone  gives  a  personal  interest,  in  respect  of 
which  an  action  for  money  had  and  received  might  be  maintained,  whilst  the  ;issign- 
ment  of  toll-houses  gives  an  interest  in  land,  is  by  no  means  to  be  understood  as 
intimating  that  such  an  action  could  be  maintained  under  all  circumstances.  But  the 
plaintiff  insisted  on  his  light  to  recover  on  two  grounds,  first,  that  the  trustees,  though 
not  in  that  character,  simply,  responsible  to  the  plaintiff  or  his  testator,  had  become 
so,  because  they  had  stated  an  account  with  the  test^itor,  or  his  representiitivcs,  of 
monies  due  to  them,  and  therefore  held  those  monies  appropriated  to  their  use,  and 
with  no  duty  than  that  of  paying  them  over  to  those  persons  respectively,  so  that  an 
action  for  money  had  and  received  would  lie,  on  the  principle  on  which  the  case  of 
I{o2>er  V.  Holland  (3  Ad.  &  Ell.  99  ;  4  Mev.  &  .M.  668),  and  other  ciises,  have  proceeded. 
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[283]  But  we  are  of  opinion,  that  the  facts  fail  the  plaintiff  in  this  respect,  and 
that  theie  is  no  evidence  of  any  such  engagement  in  any  of  the  books  or  documents 
mentioned  in  the  special  case.  None  of  these  (supposing  that  they  are  in  other 
respects  sufficient)  were  statements  of  accounts  made  to  and  with  the  testator  or  his 
representatives,  or  their  agents.  They  did  not  amount  to  engagements  with  any  of 
them  to  pay  them  any  monies. 

The  plaintiff  secondly  insists  on  his  right  to  recover,  on  the  ground  that  the 
trustees  have  received  monies  for  tools,  out  of  which  it  was  their  duty,  imposed  upon 
them  by  acts  of  Parliament  regulating  turnpike-roads,  to  pay  the  interest  due  to  the 
different  mortgagees,  and  that  they  were  bound  to  pay  each  mortgagee  out  of  the 
monies  applicable  to  the  payment  of  interest  pari  passu.  The  only  doubt  we  have 
entertained  is,  as  to  the  plaintiff's  right  of  action  on  the  latter  ground.  Upon  full 
consideration,  however,  we  think  that  on  this  also  the  plaintiff  must  fail. 

It  sufficiently  appears,  that  the  legislature  intended  that  all  the  mortgagees  should 
be  creditors  in  an  equal  decree,  unless  some  should  have  stipulated  in  the  original 
contract  for  a  preference,  (see  the  General  Act,  3  Geo.  4,  c.  126,  s.  81,  at  an  end) ; 
and  further,  that  they  all  should  be  paid  rateably  appears  by  the  3  Cico.  4,  e.  126, 
s.  49,  which  makes  a  mortgagee  who  recovers  the  toll-houses  hold  them  for  the  benefit 
of  all  pari  passu  ;  and  by  the  clause  (4  Geo.  4,  c.  95,  s.  60),  which  authorizes  the 
trustees,  instead  of  paying  off  rateably,  to  pay  one  by  lot,  or  with  the  consent  of  all 
the  others.  Such  are  the  provisions  as  to  the  principal  and  interest  when  paid 
together ;  and  unless  the  interest,  if  paid  separately,  is  paid  to  all  at  the  same  time,  one 
would  have  a  preference  over  and  receive  more  than  another.  If,  then,  the  trustees 
pay  any,  they  ought,  in  justice,  to  pay  all  equally  ;  but  the  difficulty  is,  that  there  is 
no  enactment  in  any  of  the  statutes,  which  makes  [284]  it  obligatoiy  on  the  trustees, 
whilst  they  remain  in  possession  of  the  tolls,  at  any  particular  time  to  set  apart  any 
portion  of  the  money  received  towards  keeping  down  the  interest,  so  as  to  give  the 
creditors  a  legal  right  to  insist  on  its  payment.  If  they  have  a  surplus  after  paying 
the  expenses  of  the  repairs,  there  is  no  provision  that  it  shall  be  immediately  applied 
to  pay  interest.  It  is  competent  to  them  to  expend  it,  notwithstanding  any  of  the 
enactments  in  the  statute,  on  the  further  improvement  of  the  road  ;  and  the  creditor 
has  no  legal  right  given  him  by  any  of  the  statutes  to  any  part  of  it. 

This  is  the  difficulty  which  occurred  to  the  Court  on  the  argument  of  the  demurrer 
to  the  first  count  of  the  declaration  in  this  case,  and  on  account  of  which  they  decided 
it  to  be  bad  ;  and  the  only  distinction  is,  that,  on  the  demurrer,  it  was  admitted  that 
the  tolls  received  were  sufficient  to  pay  the  interest ;  here  there  is  evidence  that  they 
were  more  than  sufficient.  This  circumstance  appears  to  us  to  make  no  real  difference. 
In  neither  case  does  any  fund  appear  to  be  set  apart  to  pay  the  interest  to  the  plaintiff, 
or  those  whom  he  represents.  As  soon  as  the  trustees  have  appropriated  some 
particular  sum  for  the  purpose  of  paying  one  creditor,  and  engaged  with  the  creditor 
to  hold  it  on  his  account,  they  would  be  liable  as  upon  an  account  stated,  or  for  money 
had  and  received.  But  here  there  has  been  no  appropriation,  for  there  cainiot  be  an 
appropriation  to  the  use  of  one  creditor  by  setting  apart  a  sum  for  and  paying  another. 
Such  an  improper  application  of  the  fund  cannot  give  a  right  of  action  to  a  creditor 
for  money  had  and  received,  any  more  than  the  total  misappropriation  of  a  part  of 
the  fund  to  some  object  wholly  unconnected  with  the  trust. 

The  result  is,  that,  under  the  circumstances  stated  in  this  case,  the  plaintiff's  only 
remedy  is  by  enforcing  his  rights  as  mortgagor  of  the  tolls,  by  bill  in  equity,  or  by 
[285]  determining  the  possession  of  the  tolls  by  the  trustees  in  such  manner  as  he 
may  be  advised,  and  so  repaying  himself  his  principal  and  interest. 

For  these  reasons,  we  think  the  plaintiff  must  fail  in  this  action,  and  that  the 
verdict  must  be  entered  for  the  defendant ;  and  it  becomes  unnecessary  to  consider 
the  questions  which  have  been  raised  as  to  the  sufficiency  of  any  of  the  letters  or 
documents  to  take  the  case  out  of  the  Statute  of  Limitations. 

Judgment  for  the  defendant. 

Lyon  v.  Reed  and  Others,  Executors  of  Shakespeare  Reed,  Deceased.  July  6, 
1844. — A  surrender  by  deed  is  unnecessary,  where  the  former  lessee  is  the  party 
who  takes  the  new  lease,  as  the  fact  of  his  so  doing  is  evidence  that  the  new 
lease  has  been  accepted  by  him,  and  such  acceptance  ojierates  as  a  surrender  in 
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law  ;  but  it  is  not  enough  that  the  lessee  agrees  to  an  act  done  by  the  reversioner ; 
and  semble,  that  a  demise  of  premises  by  the  reversioner  to  a  stranger,  with  the 
consent  of  the  lessee  in  possession,  will  not  amount  to  a  surrender  by  operation 
of  law. — The  term  "surrender  by  operation  of  law"  is  properl}^  applied  to  cases 
where  the  owner  of  a  'particular  estate  has  been  a  party  to  some  act,  the  validity 
of  which  he  is  by  law  afterwards  estopped  from  disputing,  and  which  would  not 
be  valid  if  his  particular  estate  continued  to  exist.  Thus,  when  lessee  for  years 
accepts  a  new  lease  from  his  lessor,  he  is  estopped  from  saving  that  his  lessor  had 
not  the  power  to  make  the  new  lease;  and  iis  the  lessor  could  not  grant  the  new 
lease  until  the  prior  one  had  been  surrendered,  the  acceptance  of  such  new  lease 
is  of  itself  a  surrender  of  the  former  one.  Such  surrender  is  the  act  of  the  law, 
and  takes  place  independently  of,  and  even  in  spite  of,  the  intention  of  the 
parties. — The  acts  in  pais,  which  bind  parties  by  way  of  estoppel,  are  acts  of 
notoriety,  not  less  formal  and  solemn  than  the  execution  of  a  deed  ;  as,  for 
instance,  livery,  entry,  acceptance  of  an  estate,  and  the  like. 

[S.  C.  13  L.  J.  Ex.  377;  8  Jur.  762.  Approved,  Cieagh  v.  Blood,  1845,  8  Ir.  Eq.  R. 
688;  3  Jo.  &  Lat.  138;  Xkk-ells  v.  AUerstune,  1847,  10  Q.  B.  944.  Applied,  Griin- 
wood  V.  Moss,  1872,  L.  E.  7  C.  P.  364  ;  Philips  v.  Miller,  1875,  L.  K.  10  C.  P.  424  ; 
Oastler  v.  Hendenon,  1877,  2  Q.  B.  D.  580.  Discussed,  JFallix  v.  Hands,  [1893] 
•2  Ch.  75.     Not  applied,  Fenner  v.  Blake,  [1900]  1  Q.  B.  426.] 

Debt.  The  declaration  stated,  that,  under  and  by  virtue  of  a  certain  indenture  of 
lease,  bearing  date  the  26th  December,  1 803,  made  between  George,  Bishop  of  Lincoln, 
Dean  of  St.  Paul's,  of  the  one  part,  and  John  Ord  and  Joseph  Planta  of  the  other  part, 
whereby  the  said  dean  did  demise  certain  premises  thereinafter  mentioned  to  the  said 
John  Ord  and  Joseph  Planta  for  a  term  of  forty  years,  commencing  from  the  25th  of 
December,  1803,  the  said  John  Ord  and  Joseph  Planta,  being  so  possessed  of  the 
residue  then  unexpired  of  the  said  term,  on  the  24th  day  of  March,  [286]  1808,  by  a 
certain  indenture  of  demise  then  made,  demised,  leased,  and  to  farm  let  to  one 
Shakespeare  Keed,  certain  messuages,  lands,  and  premises  in  the  declaration  mentioned, 
and  situate  and  being  in  the  parish  of  St.  Paul,  Shadwell,  in  the  county  of  Middlesex, 
to  have  and  to  hold  the  same  to  the  said  S.  Reed,  his  executors,  administrators,  and 
assigns,  for  the  term  of  thirty-four  years,  to  be  computed  from  the  2->th  day  of 
December,  1807,  yielding  and  paying  for  the  same,  every  year  during  the  said  last- 
mentioned  term  of  thirty-four  years,  to  the  said  J.  Ord  and  J.  Plantji,  their  executors, 
administrators,  or  assigns,  the  clear  yearly  rent  of  451.  10s.  ;  by  virtue  of  which  said 
demise  the  said  S.  Reed  entered  into  possession  on  the  24th  March,  1808.  The 
declaration  further'  stated,  that  the  said  J.  Ord  and  J.  Planta,  being  possessed  of  the 
reversion  of  the  said  tenements  and  premises  immediately  expectant  on  the  said  term 
so  granted  to  the  said  S.  Reed,  afterwards,  on  the  3rd  October,  1811,  by  an  indenture 
then  made,  assigned  all  their  right,  title,  and  inteiest  in  the  residue  then  luiexpired  of 
the  said  term  of  forty  years,  to  Robert  Hartshorn  Barber  and  Francis  Charles  Parry, 
their  executors,  administrators,  and  assigns.  And  further,  that  after  the  said  last- 
mentioned  indenture  had  been  made,  and  during  the  said  term  so  granted  to  Shake- 
speare Reed,  George  Bishop  of  Lincoln,  Dean  of  Saint  Paul's,  being  as  such  dean  seised 
in  his  demesne  as  of  fee  of  and  in  the  reversion  of  and  in  the  said  tenements,  to  wit, 
of  and  in  the  reversion  thereof  expectant  upon  the  determination  of  the  said  term  of 
forty  years,  afterwards,  on  the  31st  day  of  August,  1812,  by  an  indenture  made 
between  the  said  dean  of  the  first  part,  Thomas  Bowes,  Earl  of  Strathnioro  and 
Kinghorn,  of  the  second  part,  and  John  Osborii  and  John  Burt  of  the  third  part, 
demised  the  said  tenements  mentioned  to  have  been  demised  to  the  said  S.  Keed  unto 
the  said  J.  Osborn  and  J.  Burt,  their  executors,  administrators,  and  assigns,  for  the 
term  of  ninety-nine  j'ears  from  [287]  the  day  next  before  the  day  of  the  date  of  the 
last-mentioned  indenture.  The  declaration  further  stated,  that  afterwards,  on  the  6th 
day  of  January,  1814,  by  an  indenture  then  made,  the  said  Robert  Hartshorn  Barber 
and  Francis  Charles  Parry,  assigned  to  the  said  Dean  of  St.  Paul's  the  said  demised 
tenements,  to  the  intent  and  purpose,  amongst  other  things,  that  the  said  dean  might, 
with  all  practicable  speed,  execute  a  new  lease  of  the  said  tenements  to  John  Osborn 
and  John  Burt,  their  executors,  administrators,  and  assigns  ;  and  that  afterwards,  on  the 
29th  day  of  January,  1814,  by  an  indenture  then  made  between  the  said  Dean  of  St. 
Paul's  of  the  first  part,  Thomas  Bowes  of  the  second  part,  John  Osborn  and  John  Burt 


120  LYON   V.  REED  13M.  &W.288. 

of  the  third  part,  the  said  J.  Osborii  and  J.  Burt  did  suiiender  and  yield  up  to  the 
said  dean  the  said  term  of  ninety-nine  years  so  granted  to  them,  and  that,  for  the 
considerations  therein  mentioned,  the  said  dean,  for  himself  and  his  successors,  did 
demise  to  the  said  J.  Osborn  and  J.  Burt,  their  executors,  administrators,  and  assigns, 
the  said  before-named  tenements  for  the  terra  of  ninety-nine  years,  commencing  from 
the  da^'  next  before  the  day  of  the  date  of  the  said  last-mentioned  indenture 

The  declaration  then  proceeded  to  trace  the  title,  bj'  divers  mesne  assignments, 
from  Osborn  and  Burt  to  the  present  plaintiff.  It  then  alleged  that  the  rent  claimed 
accrued  due  partly  in  the  lifetime  of  the  testator,  and  partly  since  his  decease,  whilst 
the  premises  were  in  the  possession  of  the  defendants  as  his  executors  ;  and  that  the 
rent  was  unpaid,  whereby  the  action  accrued. 

The  defendants  pleaded,  first,  that  at  the  time  of  making  the  said  indenture  of  the 
31st  August,  1812,  the  said  dean  was  not  seised  in  his  demesne  as  of  fee  of  and  in  the 
reversion  of  and  in  the  said  tenements  in  the  declaration  mentioned,  expectant  upon 
the  determination  of  the  said  term  of  forty  years ;  secondly,  that  the  said  dean  did 
not  [288]  demise  unto  the  said  John  Osborn  and  John  Burt,  their  executors, 
administrators,  and  assigns,  the  said  tenements  for  the  term  of  ninety-nine  j'eais  from 
the  day  before  the  day  of  the  date  of  the  said  indenture  of  the  Slst  August,  1812  ; 
thirdly,  that  the  said  Barber  and  Parry  did  not,  to  such  intent  as  in  the  declaration 
alleged,  assign  the  said  tenements  to  the  said  dean ;  fourthly,  that  the  said  J.  Osborn 
and  J.  Burt  did  not,  by  the  said  indenture  mentioned,  surrender  to  the  said  dean  the 
said  term  of  ninety-nine  years ;  upon  all  which  pleas  issues  were  joined. 

The  defendants  pleaded  fifthly,  that  the  said  Dean  of  St.  Paul's  being  seised  in  his 
demesne  as  of  fee  of  and  in  the  reversion  of  and  in  the  said  tenements  expectant  upon 
the  determination  of  the  said  term  of  foity  years  in  the  declaration  mentioned, 
commencing  on  the  25th  of  December,  1803,  after  the  making  of  the  said  indenture 
of  the  3rd  of  October,  1811,  and  before  the  making  of  the  said  indenture  of 
the  31st  day  of  August,  1812,  and  also  before  the  making  of  the  said  indenture  of 
the  29th  day  of  January,  1814,  on  the  7th  day  of  April,  1812,  by  a  certain  indenture 
then  made  between  the  said  dean  on  the  one  part,  and  the  said  John  Ord  and  Joseph 
Plauta  on  the  other  part,  for  and  in  consideration  of  (amongst  other  things)  the  sum 
of  £6300,  then  paid  by  the  said  J.  Ord  and  J.  Planta,  the  said  dean  did  grant  unto 
them  the  reversion  of  and  in  the  last-mentioned  premises,  for  the  term  of  forty  years 
from  the  feast-day  of  the  Nativity  of  our  Lord  Christ,  in  the  year  of  our  Lord  1811, 
by  virtue  of  which  last  indenture,  and  by  force  of  the  statute  made  for  transferring 
uses  into  possession,  the  last-mentioned  reversion  became  and  was  vested  in  John  Ord 
and  J.  Planta,  and  remained  and  continued  so  vested  from  thence  until  and  after  the 
making  of  the  said  indenture  of  the  said  31st  day  of  August,  1812,  also  until  and 
after  the  making  of  the  said  indenture  of  the  6th  day  of  January,  1814,  and  [289] 
also  until  and  after  the  time  of  making  the  said  indenture  of  the  29th  day  of 
January,  1814. 

The  defendants  pleaded,  sixthly,  that  the  said  dean  did  not  demise  unto  the  said 
J.  Osborn  and  J.  Burt,  their  executors,  administratoi'S,  and  assigns,  the  said  tenements 
of  the  said  term  of  ninety-nine  years,  commencing  from  the  day  next  before  the  day 
of  the  date  of  the  said  indenture  of  the  29th  day  of  January,  1814;  upon  which  issue 
was  joined. 

To  the  fifth  plea  the  plaintiff  replied,  that  after  the  making  of  the  said  indenture 
of  the  7th  day  of  April,  1812,  and  before  the  said  indenture  of  the  31st  day  of  August, 
1812,  on  the  22nd  day  of  July,  1812,  by  a  certain  act  of  Parliament  then  made  in 
the  52nd  year  of  the  reign  of  King  George  3,  intituled  "  An  Act  to  enable  the  Dean 
of  St.  Paul,  London,  to  grant  a  Lease  of  Messuages,  Tenements,  Lands,  and  Heredita- 
ments, in  the  Parish  of  St.  Paul,  Shadwell,  in  the  Countj^  of  Middlesex,  and  to  enable 
the  Lessees  to  grant  Subleases  for  building  on  and  repairing  that  Estate,"  after  reciting 
(amongst  other  things)  the  said  indenture  of  the  7th  of  April,  1812,  it  was  enacted, 
"  that  it  should  and  might  be  lawful  to  and  for  the  said  Dean  of  St.  Paul's,  and  his 
successors  for  the  time  being.  Deans  of  St.  Paul's,  and  he  and  they  was  and  were 
thereby  required  and  directed,  at  any  time  after  the  passing  of  that  act,  on  a  surrender 
of  the  existing  lease,  at  the  request  and  at  the  expense  of  one  Thomas  Bowes,  or  the 
person  for  the  time  being  beneficially  interested  under  a  certain  will  of  one  Mary 
Bowes,  deceased,  in  the  yearly  rents  of  the  said  premises  comprised  in  the  said  lease 
of  the  .said  7th  day  of  April,  1812,  by  indenture  under  the  hand  and  seal  of  the  then 
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Dean  of  St.  Paul's,  to  demise,  lease,  and  to  farm  let  unto  the  said  J.  Osborn  and 
J.  Burt,  their  executors,  administrators,  and  assigns,  the  said  tenements ;  and  it  was 
by  the  said  act  further  enacted,  that,  immediately  upon  the  execution  bj'  the  said 
dean  of  the  said  lease  for  the  term  of  ninety-nine  [290]  years,  first  to  be  granted  in 
pursuance  of  that  act,  the  said  subsisting  lease  of  the  said  7th  day  of  April,  1812, 
should  become  void  to  all  intents  and  purposes  whatsoever,  but  subject  and  without 
prejudice  to  such  valid  and  lawful  underleases  of  all  or  any  part  of  the  said  premises 
in  the  said  lease  of  the  7th  day  of  April,  1812,  comprised,  as  might  be  then  subsisting. 
It  farther  stated,  that  the  said  lease  of  the  said  7th  day  of  April,  1812,  in  the  said 
in-part-recited  act  mentioned  and  referred  to  as  the  then  existing  lease,  in  the  same 
indenture  in  the  said  fifth  plea  alleged  to  have  been  made  on  the  same  7th  day  of 
April,  1812,  by  the  said  Dean  of  St.  Paul's,  and  the  lands  and  premises  in  the  last- 
mentioned  lease  mentioned  were  the  lands  and  premises  in  the  said  act  mentioned, 
whereof  the  tenements  in  the  declaration  mentioned  were  and  are  parcel.  And  it 
further  averred,  that  the  said  then  existing  lease  of  the  7th  day  of  April,  1812,  was 
duly  surrendered  at  the  time  of  the  making  of  the  said  indenture  of  the  31st  day  of 
August,  1812,  and  that  the  said  indentuie  of  the  .31st  day  of  August,  1812,  was  made 
at  the  request  and  expense  of  the  said  Thomas  Bowes,  and  was  made  upon  the  said 
term  and  subject  to  the  said  restrictions,  conditions,  provisoes,  rents,  reservations,  and 
covenants  in  the  said  act  mentioned,  whereby  the  said  lease  of  the  7th  day  of  April, 
1812,  in  the  said  fifth  plea,  and  in  the  said  act  mentioned,  became  and  was  void  to  all 
intents  and  purposes  whatsoever :  concluding  with  a  verification. 

The  defendants,  by  their  rejoindei-,  alleged  that  the  said  lease  of  the  7th  day  of 
April,  1812,  was  not  duly  surrendered. 

The  cause  was  tried  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after 
Hilary  Term  1843,  when  a  verdict  was  found  for  the  plaintiff",  subject  to  the  opinion 
of  the  Court  on  the  following  case  : — 

Before  and  at  the  time  of  making  the  first-mentioned  [291]  indenture  hereinafter 
mentioned,  to  which  the  then  Right  Reverend  Father  in  God,  George  Lord  Bishop 
of  Lincoln,  Dean  of  the  G;.thedta1  Church  of  St.  Paul  in  London,  who  is  hereinafter 
described  as  and  called  "  the  s.-iid  dean,"  or  "  the  .said  Dean  of  St.  P.-iul's,"  was  a  party, 
the  said  dean  was  as  such  dean  seised  in  fee  of  the  tenements  hereinafter  mentioned. 

[The  case  here  set  forth  a  schedule  or  short  abstract  of  the  deeds  mentioned  and 
stilted  in  the  declaration,  down  to  the  indenture  of  the  7th  of  Apiil,  1812,  and  it 
stated  that  no  rent  was  paid  under  the  indenture  of  the  24th  of  March,  1808.  It 
then  mentioned  the  private  act  of  Parliament,  52  Geo.  3,  c.  20.5,  passed  the  22nd  of 
July,  1812,  stated  in  the  replication  to  the  5th  plea  and  the  indenture  of  lease  of  the 
31st  of  August,  1812,  and  stated  that  the  several  deeds  were  executed  on  the  dates 
thereof. 

The  case  then  stated  that  the  interest,  if  any,  of  the  said  .John  Osborn  and  .John 
Burt,  and  also  of  the  said  R.  H.  Barber  and  F.  C.  Parry,  in  the  said  tenements 
comprised  in  the  said  leases,  was  as  trustees  for  the  Bowes  familv.  The  le;ise  of  the 
7th  of  April,  1812,  was  found  among  the  muniments  of  the  Dean  of  St.  Paul's. 

The  case  then  contained  an  absti-act  of  the  indentures  of  the  6th  of  .January,  1814, 
and  29th  of  .January,  l.'^  14,  and  of  an  indenture  dated  21st  of  May,  1819,  between 
the  said  .John  Burt  of  the  first  part,  the  said  Thomas  Bowes  of  the  second  part,  and 
the  said  .lohri  Osborn,  then  Sir  .John  Osborn,  Bart,  of  the  third  part;  and  stilted, 
that  it  purported  to  be  a  release  and  assignment  by  the  said  John  Burt  to  the  said 
Sir  John  Osborn,  and  it  was  intended  by  this  indenture  to  vest  in  Sir  John  Osborn 
alone  the  ninety-nine  years'  term,  intended  and  supposed  to  have  been  granted  to  him 
and  John  Burt  by  the  indenture  of  the  29th  of  .January,  1814.  This  indenture  was 
executed  by  the  said  John  Burt  on  the  date  thereof.] 

Private  act  of  Parliament,  stat.  1  Geo.  4,  c.  41,pas.sed  [292]  15th  .luly,  1820, 
intituled  "An  Act  for  confirming  a  Lease  granted  by  the  Dean  of  St.  Paul's,  London, 
to  Sir  John  Osborn,  Bart.,  and  .lohn  Burt,  Esq.,  dated  the  29th  day  of  J;iinuiry,  1814, 
and  for  establishing  certain  derivative  Leases  granted  by  the  Lessees." 

The  tenements  to  which  the  said  act  of  Parliament  of  the  1  (ieo.  4  relates  are  those 
demised  by  the  said  indentures  of  the  2(;th  December,  1803,  and  the  24th  M.-irch, 
1808,  and  the  .several  indentures  of  lease  of  the  2()th  December,  1803,  7tli  April,  1812, 
and  31st  August,  1812,  mentioned  in  the  last-mentioned  act  of  Parliament,  are  those 
which  are  in  this  case  previously  mentioned. 
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9th  September,  1820.  Indenture  of  this  date  between  the  said  Sir  John  Osborn 
of  the  first  part,  the  said  Thomas  Bowes,  Earl  of  Strathmore  and  Kinghorn,  of  the 
second  part;  and  the  plaintiff  and  one  Henry  Disney  Roebuck  of  the  third  part. 

This  indenture  purports  to  be  an  assignment  by  the  said  Sir  John  Osborn  to  the 
plaintiff  and  Henr}^  Disney  Eoebuck  ;  and  it  was  intended  by  this  indenture  to  vest 
in  the  plaintiff  and  Henry  Disney  Roebuck  the  residue  of  the  ninety-nine  years'  terra, 
intended  and  supposed  to  have  been  granted  to  John  Osborn  and  John  Burt  bj^  the 
indenture  of  the  29th  January,  1814. 

1st  January,  18.36.     On  this  day  the  said  Henry  Disney  Roebuck  died. 

3rd  May,  1837.  On  this  day  the  said  Shakespeare  Reed  died,  having  first  made 
a  will,  whereby  he  appointed  the  defendants  executrix  and  executors  thereof,  who, 
since  his  death,  have  duly  proved  the  said  will  and  taken  upon  themselves  the  burden 
of  the  execution  thei'eof. 

The  operation  or  effect  of  the  said  deeds  and  acts  of  Parliament,  or  any  or  either 
of  them,  is  not  admitted,  or  any  statement  or  matter  in  the  s.aid  acts  or  deeds  or  any 
or  either  of  them  contained,  but  is  expressly  reserved  for  and  referred  to  the  decision 
and  judgment  of  the  Court.  Copies  [293]  of  the  pleadings,  and  of  the  said  several 
indentures  and  of  the  said  acts  of  Parliament  are  contained  in  the  appendix  to  this 
case,  and  are  to  be  taken  as  part  of  the  case. 

The  questions  for  the  opinion  of  the  Court  are,  whether  the  plaintiff  is  entitled  to 
recover  in  this  action,  and  how  and  for  whom  the  verdict  on  the  respective  issues  is 
to  be  entered,  and  how,  and  for  whom,  and  what  judgment  is  to  be  given.  If  the 
Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  recover,  the  amount  of  the 
rent  is  to  be  taken  at  the  sum  of  8641.  10s. 

The  Court  is  to  be  at  liberty  to  draw  such  inferences  of  facts  as  a  jury  should 
have  drawn,  and  to  allow  such  amendments  as  they  may  deem  right,  upon  terms 
according  to  their  discretion.  Either  party  is  to  be  at  liberty  to  turn  this  case  into 
a  special  verdict. 

In  a  rider  added  to  the  case  at  the  suggestion  of  the  Court,  it  was  stated  that  on 
the  2nd  of  October,  1820,  William  Van  Mildert,  Bishop  of  Llandaff,  was  elected  Dean 
of  St.  Paul's  in  the  stead  of  the  said  George,  Bishop  of  Lincoln,  and  was  installed  as 
such  dean  on  the  14th  of  October,  1820.  On  the  8th  of  May,  1826,  Charles  Richard 
Sumner,  Bishop  of  Llandaft',  was  elected  Dean  of  St.  Paul's  in  the  stead  of  the  said 
William  Van  Mildert,  and  was  installed  on  the  12th  of  May,  1826.  On  the  24th  of 
December,  1827,  Edward  Coplestone,  Bishop  of  Llandaff,  was  elected  Dean  of  St. 
Paul's,  instead  of  the  said  C.  R.  Sumner,  and  was  installed  on  the  29th  of  the 
same  month. 

The  private  act  of  1  Geo.  4,  c.  41,  was  added  as  an  appendix  to  the  special  case. 
It  recited,  inter  alia,  the  lease  of  the  26th  of  December,  1803,  to  Ord  and  Planta.  A 
decree  of  the  Court  of  Chancery,  dated  28th  of  May,  1811,  wherebj-  it  was  referred 
to  one  of  the  Masters  to  appoint  trustees  of  the  said  leasehold  estates,  the  appoint; 
ment  of  Barbour  and  Parry  as  trustees,  the  assignment  to  them  of  the  3rd  of  October, 
1811,  the  renewed  lease  to  Ord  and  [294]  Planta  of  the  7th  of  April,  1812,  the  before- 
mentioned  Stat.  52  Geo.  3,  c.  205,  authorizing  the  dean  to  grant  leases  to  Osborn  and 
Burt  for  ninety-nine  years,  the  lease  of  the  31st  of  August,  1812,  the  indentures  of 
the  6th  of  January  and  the  29th  of  January,  1814,  and  the  indenture  of  the  21st  May, 
1819.  It  then  stated  the  report  of  Master  Cox  in  a  ca.se  of  Bniham  v.  Boices,  dated 
the  15th  of  February,  1820,  and  that  the  Master  was  of  opinion  that  the  lease  of  the 
31st  of  August,  1812,  was  not  authorized  by  the  act  of  Parliament,  inasmuch  as  the 
act  authorized  the  dean  to  execute  a  lease  for  ninety-nine  years  on  the  surrender  of 
the  then  existing  lease,  and  that  the  lease  of  the  26th  December,  1809,  was  not 
surrendered  when  the  lease  of  the  31st  of  August,  1812,  was  executed  ;  and  that  he 
was  also  of  opinion  that  the  lease  of  the  29th  of  January,  1814  was  void,  inasmuch 
as  the  indenture  of  the  6th  of  the  same  month  operated  as  an  assignment  to  the  dean 
for  the  residue  of  the  term  of  forty  j'ears  created  by  the  indenture  of  the  26th  of 
December,  1803,  and  not  as  a  surrender  of  such  term,  by  reason  that  the  dean  had, 
by  the  indenture  of  the  7th  of  April,  1812,  made  a  demise  for  a  term  of  years  which 
was  subsisting  if  the  lease  of  the  31st  of  August,  1812,  was  not  authorized  by  the 
power  in  the  act,  which  he  was  of  opinion  it  was  not ;  and  therefore  it  appeared  to 
him  that  an  act  of  Parliament  was  necessary'  to  remove  the  doubts  which  appertained 
to  the  title  to  the  said  leasehold  estates.     It  was  then  enacted,  that  the  lease  of  the 
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■29th  of  January,  1814,  should  be  and  stand  absolutely  established  and  contirnicd  for 
the  term  of  ninety-nine  years  from  the  date  of  the  same  indenture,  and  the  same  was 
thereby  declared  to  be  valid  and  effectual  to  all  intents  and  purposes  whatsoever.  By 
the  second  section  it  was  further  enacted,  that,  immediately  .after  the  passing  of  the 
act,  the  indentures  of  the  L'Gth  of  December,  1803,  the  7th  of  April,  1812,  and  the 
31st  of  August,  1812,  or  such  of  them  as  were  then  subsisting,  should  cease,  determine, 
and  be  void  to  all  intents  and  [295]  purposes  ;  but  nevertheless  without  prejudice  to 
any  derivative  lease  or  leases,  which,  con.sistently  with  the  powers  contained  in  the 
recited  act,  had  been  granted  by  the  lessees  named  in  the  lease  of  the  31st  of  August, 
1812.  And  by  the  third  section,  the  derivative  leases  were  established,  subject  only 
to  the  rents  reserved  therein. 

The  defendants'  marginal  points  were  as  follows : — 

The  defendants  will  contend,  that  the  plaintiff  is  not  entitled  to  recover  any  part 
of  the  rent  reserved  on  the  under  lease  of  the  24th  of  March,  1808,  inasmuch  as  he  is 
neither  possessed  of  the  reversion  to  which  that  rent  was  incident,  nor  do  the  facts 
bring  the  case  within  the  provisions  of  the  statute  4  Geo.  2,  c.  28,  nor  has  the  ])laintiff 
shewn  any  other  legal  title  to  recover  the  said  rent.  They  will  also  contend,  that  it 
appears  by  the  declaration  that  the  term  under  the  lease  of  the  2(ith  of  December, 
1803,  which  had  been  conveyed  to  the  dean  by  the  deed  of  the  6th  of  Januar)',  1814, 
was  merged  in  the  dean's  freehold,  when  he  acquired  by  the  deed  of  the  29th  of 
January,  1814,  the  intervening  interest  created  by  the  deed  of  the  31st  of 
August,  1812. 

That  the  statute  of  4  Geo.  2,  c.  28,  does  not  apply  to  a  case  where  the  landlord 
had  himself  the  interest  in  the  old  lease  by  assignment,  and  not  by  surrender  for  the 
purpose  of  taking  a  new  lease,  so  that  on  the  plaintiff's  declaration  it  appears,  that  at 
common  law  the  plaintiff  could  not  recover,  not  having  the  reversion  of  the  lease 
granted  to  the  defendants'  testator  ;  and  that  luider  statute  4  Geo.  2,  c.  28,  he  could 
not  recover,  the  lease  out  of  which  the  defendants'  interest  was  created  having  been 
destroyed,  not  by  surrender  for  the  purpose  of  renewal,  under  stat  4  Geo.  2,  e.  28, 
but  by  assignment  and  subsequent  merger  on  the  surrender  of  the  intervening 
interest. 

And  fuither,  that  the  lease  of  1803  was  merged  or  destroyed  by  some  of  the  con- 
veyances, or  by  one  of  the  acts  of  Parliament,  without  the  rent  reserved  on  the  under- 
lease [296]  under  that  lease  being  preserved,  (see  sections  2  and  3  of  the  act  of  1820), 
and  without  the  case  falling  within  the  provisions  of  the  statute  4  Geo.  2,  c.  28,  s.  6. 

The  defendants  will  also  contend,  that  they  are  entitled,  on  the  facts  and  docu- 
ments stated  in  the  special  case,  to  have  verdicts  on  each  of  the  issues  entered  for 
them,  and  to  have  judgment  entered  for  them,  or  arrested  on  account  of  the  insufficiency 
of  the  declaration,  even  though  verdicts  on  all  the  issues  be  entered  against  them  ; 
aufl  the  defendants  particularly  insist,  that  not  onl}'  wa.?  there  no  evidence  of  the 
surrender  of  the  lease  of  the  7th  of  .April,  1812,  before  or  at  the  time  of  making  the 
said  deed  of  the  31st  of  August,  1812,  as  alleged  in  the  declaration,  but  that  it  appears 
from  the  act  of  1820,  and  from  the  in<lenture  of  the  29th  day  of  January,  1814,  that 
the  term  created  by  the  said  lease  of  the  7th  April,  1812,  was  in  existence  at  least 
as  late  as  1814. 

And  the  defendants  will  also  contend,  that  the  first  issue  should  be  found  for  them, 
as  the  dean  was  not  seised  of  the  reveision  expectant  on  the  determination  of  the  term 
of  forty  years  in  the  declaration  mentioned,  inasmuch  as  the  intervening  estate  under 
the  lease  of  the  7th  of  April,  1812,  prevented  him  fiom  being  so  seised. 

The  case  was  argued  in  Kaster  Terra  last,  (April  24),  by  Watson  for  the  plaintiff, 
and  by  Erie  for  the  defendants  ;  but  the  arguments  are  so  fully  gone  into  in  the 
judgment,  that  it  has  been  thought  nnneeessary  to  report  them  at  length. 

On  the  ])art  of  the  plaintitl'  the  following  authorities  were  cited  : — Bon.i  v.  tilcwart 
(4  Man.  &  Gr.  29.^3 ;  5  Scott,  N.  K.  1),  Cowlishaw  \.  CItcdi/n  (1  C.  &  J.  48),  Tliowas  v. 
Vouk  (2  B.  &  Aid.  119),  Bacon's  Abr.  "Leases"  (S.),  3,  Jl'alkn  v.  liichardmi  (2  M.  & 
W.  882),  Doc  d.  Coiiiiuil  v.  Thomas  (9  B.  &  Cr.  288;  4  Man.  &  li.  218),  the  stat. 
4  [297]  Geo.  2,  c.  28,  s.  6,  the  private  act  of  Parliament  52  Geo.  3,  c.  205,  Ihc  d.  The 
Bishop  of  Riichester  v.  Bndycs  (1  B.  &  Ad.  847),  IFhilley  v.  Guwih  (Dyer,  140),  and 
4  Leon.  161. 

For  the  defendants  the  following  authorities  and  statutes  were  cited  and  referred 
to  :— Co.  Lit.  337  b.,  4  Cruise's  Dig.  334,  Tlmn  v.   Woolcomhc  (3  B.  &  Ad.  586),  the 


124  LYON    V.  REED  13M.  &W.  298. 

private  acts  52  Geo.  3,  c.  205,  and  1  Geo.  4,  c.  41,  the  stat.  4  Geo.  2,  c.  28,  s.  6, 
Thomas  v.  Cook,  Dai/  v.  Jruiiams  (2  C.  &  J.  460),  Walker  v.  Richardson,  and  Magennis 
V.  MacCuUagh  (Gilb.  Kep.  236). 

The  Court  took  time  to  consider,  and  the  judgment  was  now  delivered  by 

Parke,  B.  This  was  a  special  case  argued  in  Easter  Term.  It  was  an  action 
of  debt  by  the  plaintiff,  as  assignee  of  the  reversion  of  certain  houses  and  rope- 
walks  at  Shadwell,  holden  under  a  lease  from  the  Dean  of  St.  Paul's  against  the 
defendants,  who  are  executors  of  Shakespeare  Reed,  deceased.  The  plaintiff  claims 
from  the  defendants  nineteen  years'  rent,  accrued  due  between  Christmas,  1820,  and 
Christmas  1839,  partly  in  the  lifetime  of  Shakespeare  Eeed,  who  held  the  premises 
during  his  life,  and  partly  since  his  decease,  while  the  premises  were  in  the  possession 
of  the  defendants,  his  e.xecutors. 

The  material  facts  are  as  follows  : — The  premises  in  question  are  parcel  of  the 
possessions  of  the  Dean  of  St.  Paul's,  and  it  appears  that,  on  the  26th  of  December, 
1803,  the  then  dean  demised  a  large  estate  at  Shadwell,  including  the  houses  and 
premises  in  question,  to  two  persons  of  the  names  of  Ord  and  Planta  (who  were  in  fact 
trustees  for  the  Bowes  family)  for  a  term  of  forty  years,  commencing  at  Christmas, 
1803,  and  which  would,  therefore,  expire  at  Christmas,  1843.  On  the  24th  of  March 
1808,  [298]  Ord  and  Planta  made  an  underlease  of  the  houses  and  rope-walks  in 
question  to  Shakespeare  Reed  for  thirty-four  years,  commencing  from  Christmas, 
1807,  so  that  the  term  created  by  this  underlease  would  expire  at  Christmas,  1841, 
leaving  a  reversion  of  two  years  in  Ord  and  Planta.  The  rent  sought  to  be  recovered 
is  the  rent  which  accrued  due  on  the  underlease  between  Christmas  1820,  and 
Chi'istmas  1839.  It  appears  that,  previously  to  the  month  of  October,  1811,  Robert 
Hartshorn  Barber  and  Francis  Charles  Parry  were  appointed  by  the  Court  of 
Chancery  trustees  for  the  Bowes  family,  in  the  place  of  Ord  and  Planta ;  and  by  an 
indenture  dated  the  3rd  of  October,  1811,  endorsed  on  the  lease  of  1803,  all  the 
property  at  Shadwell  demised  by  that  lease  was  assigned  by  Ord  and  Planta  to 
Barber  and  Parry,  the  new  trustees.  Soon  after  this  assignment,  the  Bowes  family 
appears  to  have  negotiated  with  the  dean  for  a  renewal  of  the  lease  of  1803,  and 
accordingly  a  new  lease  was  executed  by  the  dean,  dated  on  the  7th  of  April,  1812, 
for  a  terra  of  forty  years  from  Christmas,  1811,  and  which  term  would,  therefore, 
endure  till  Christmas,  1851.  Unfortunately  this  lease,  instead  of  being  made  to 
Barber  and  Parry  (the  new  trustees)  in  whom  the  old  term  (subject  to  the  underlease 
to  Reed)  was  vested,  was  made  to  Old  and  Planta,  the  old  trustees;  the  fact  of  the 
change  of  trustees,  and  the  assignment  of  the  3rd  of  October,  1811,  having  at  the  time 
escaped  observation.  In  this  state  of  things,  a  private  act  of  Parliament  was  passed, 
enabling  the  dean  and  his  succession  for  the  time  being  to  grant  leases  of  the  Shadwell 
estate  to  the  trustees  of  the  Bowes  family  for  successive  terms  of  ninety-nine  years, 
renewable  for  ever. 

The  act,  which  is  intituled  "  An  act  to  enable  the  Dean  of  St.  Paul's,  London,  ^to 
grant  a  Lease  of  Messuages,  Tenements,  Lands,  and  Hereditaments  in  the  Parish  of 
St.  Paul's,  Shadwell,  in  the  County  of  Middlesex,  and  to  enable  the  Lessees  to  grant 
Subleases  for  building  on  and  repairing  [299]  that  Estate,"  received  the  royal  assent 
on  the  22nd  of  July,  1812.  It  begins  by  I'eciting  the  will  of  Mary  Bowes,  whereby 
she  bequeathed  her  leasehold  estate  at  Shadwell,  held  under  the  Dean  of  St. 
Paul's,  (being  the  estate  afterwards  demised  by  the  leases  of  26th  December,  1803, 
and  the  7th  April,  1812),  to  Ord  and  Planta,  on  certain  trusts  for  the  Bowes  family. 
It  then  recites  the  lease  of  the  7th  of  Api'il,  1812,  and  after  stating  that  it  would, 
for  the  reasons  therein  mentioned,  be  beneficial  for  all  parties  that  the  dean  should  be 
empowered  to  grant  long  leases  of  the  Shadwell  property,  perpetually  renewable, 
and  further  stating  that  Ord  and  Planta  were  desirous  of  being  discharged  from 
their  trust,  and  that  John  Osborn  and  John  Burt  had  agreed  to  act  as  trustees  in 
their  place  ;  it  enacted,  that  it  should  be  lawful  for  the  dean  and  his  successors  for 
the  time  being,  and  he  and  they  are  thereby  required,  on  a  surrender  of  the  existinglease, 
to  demise  the  Shadwell  estate  to  Osborn  and  I3urt,  their  executors,  administrators,  and 
assigns,  for  a  term  of  ninetj'-nine  years,  and  at  the  end  of  every  fifty  years  to  grant 
a  new  lease  on  payment  of  a  nominal  fine,  with  various  provisions  (not  necessary  to 
be  stated)  for  securing  to  the  dean  and  his  successor  a  proportion  of  all  improved 
rents  to  be  thereafter  obtained.  And  by  the  second  section  of  the  act  it  is 
enacted,  that,  immediately  on  the  execution  by  the  dean  of  the  first  lease  for  ninety- 
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nine  years  to  be  granted  in  pursuance  of  the  act,  the  lease  of  the  7th  of  April,  181 '2, 
should  become  void.  It  is  plain,  from  the  provisions  contained  in  this  act,  that  the 
persons  by  whom  it  was  obtained  were  not  aware,  or  had  forgotten  that,  in  the 
month  of  October  preceding,  Ord  and  Planta  had  assigned  their  interest  in  the 
property  to  Barl)er  and  Parr}',  the  new  trustees  appointed  by  the  Court  of  Chancery. 
In  pursuance  of  the  act  of  Parliament,  by  an  indenture  of  three  parties,  dated  the 
31st  day  of  August,  1812,  and  made  between  the  dean  of  the  first  part,  Thomas 
Bowes  (the  party  beneficially  interested  for  his  life)  of  the  second  [300]  part,  and 
Osborn  and  Burt  of  the  third  part,  the  dean  demised  the  Shadwell  property  to  Osborn 
and  Burt  for  a  term  of  ninet^v-nine  years,  and  the  demise  is  expressed  to  be  made  as 
well  in  consideration  of  the  surrender  of  the  lease  of  the  7th  of  April,  1812,  "being 
the  lease  last  existing,"  as  also  of  the  rents  and  covenants  &c. 

Mr.  Bowes,  and  Osborn  and  Burt,  his  trustees,  appear  to  have  discovered,  before 
the  month  of  January,  1814,  the  mistake  into  which  they  had  fallen,  and  two  further 
deeds  were  then  executed  for  the  purpose  of  curing  the  defect.  By  the  former  of 
these  deeds,  which  bears  date  the  Gth  January',  181-1,  and  is  made  between  Barber 
and  Parry  of  the  one  part,  and  the  dean  of  the  other  part,  reciting  that,  at  the  time 
of  the  granting  of  the  lease  of  the  7th  of  .April,  1812,  the  estate  and  interest  created 
by  the  original  demise  of  the  iOth  of  December,  1803,  was  vested  in  Barber  and 
Parry,  and  also  reciting  that  the  fact  of  the  assignment  to  them  by  the  deed  of  the 
3rd  of  October,  1811,  was  not  known  to  the  p.irties  by  whom  the  said  act  was 
solicited,  it  is  witnessed,  that  Barber  and  Parry  did  bargain,  sell,  and  surrender  to 
the  dean  the  whole  of  the  said  Shadwell  estate,  to  the  intent  that  the  term  of  forty 
years,  created  by  the  lease  of  the  26th  of  December,  1803,  might  be  merged  in  the 
freehold,  and  that  the  dean  might  execute  a  new  lease  to  Osborn  and  Burt  according 
to  the  said  act.  iiy  the  other  deed,  which  bears  date  the  29th  of  January,  181i,  and 
is  made  between  the  dean  of  the  first  part,  the  said  Thomas  Bowes  of  the  second 
part,  and  the  said  Osborn  and  Burt  of  the  third  part ;  the  dean,  in  consideration  of 
the  effectual  surrender  of  the  two  prior  leases  of  the  26th  of  December,  1803,  and 
the  7th  of  April,  1812,  and  for  the  other  considerations  therein  mentioned,  demised 
the  Shadwell  estate,  pursuant  to  the  said  act  of  Parliament,  to  Osborn  and  Burt, 
their  executors,  administrators,  and  assigns,  for  a  term  of  ninety-nine  years.  The 
interest  of  Osborn  and  Burt,  under  these  two  leases  to  them,  has,  by  [301]  various 
assignments,  become  vested  in  the  plaintiff;  and  there  is  no  doubt  but  that  he  is 
entitled  to  recover  the  rent  in  question  in  this  action,  if  Osborn  and  Burt  would  have 
be  en  so  entitled. 

Such  being  the  principal  facts,  we  must  consider  how  they  bear  on  the  several  issues 
raised  by  the  pleadings.  The  declaration,  after  stating  the  demise  from  the  dean  to 
Ord  and  Planta  in  1803,  and  the  underlease  from  them  to  Reed  in  1808,  goes  on  to 
state,  that,  by  the  deed  of  the  3rd  of  October,  1811,  Ord  and  Planta  assigned  all  their 
interest  in  the  premises  to  Barber  and  Parry,  and  that  the  dean,  being  seised  of  the 
reversion  expectant  on  the  term  of  forty  years  so  assigned  to  Barber  and  Parry,  by 
the  indenture  of  the  31st  of  August,  1812,  demised  the  premises  to  Osborn  and  Burt 
for  a  term  of  ninety-nine  years,  by  virtue  whereof  they  became  entitled  to  the  rever- 
sion for  that  terra.  The  declaiatiou  then  goes  on  to  state  that,  by  the  indenture  of 
the  Gth  of  January,  1814,  Barber  and  Parry  assigned  their  interest  to  the  dean,  to  the 
intent  that  he  might  grant  a  new  lease  to  Osborn  and  Burt ;  and  that  afterwards,  on  the 
2i)th  day  of  the  same  month  of  January,  1814,  the  dean,  by  the  indenture  of  that 
date,  made  a  new  demise  of  the  premises  to  Osborn  and  Burt  for  a  fresh  term  of 
ninety-nine  years,  they  by  the  same  indenture  surrendering  the  former  term  created 
by  the  demise  of  the  31st  of  August,  1812.  The  declaration  then  traces  the  title  in 
the  present  plaintifl"  by  assignment  from  Osborn  and  Burt  previously  to  Christmas, 
1820,  and  so  claims  title  to  the  rent  accrued  due  after  that  date. 

To  this  declaration  the  defendants  pleaded  six  pleas  : — First,  a  plea  traversing  the 
averment  that,  at  the  time  of  the  demise  to  Osborn  and  Burt  of  the  31st  of  August, 
1812,  the  dean  was  seised  in  fee  of  the  reversion.  Secondly,  a  plea  traversing  that 
demise.  Thirdly,  a  plea  traversing  the  assignment  by  Barber  and  Parry  to  the  dean, 
to  the  intent  that  he  might  grant  a  new  lease  to  Osborn  and  Burt.  [302]  Fourthly, 
a  plea  traversing  the  surrender  by  Osborn  and  Burt  of  the  first  teiin  of  ninety-nine 
years.  Fifthly,  a  special  plea  staling  the  indenture  of  the  7tli  of  April,  1812,  whereby 
Ord  and  Planta  became  entitled  to  the  reversion  for  forty  years  from  Christmas,  1811, 


126  LYON    l\   REED  13M.  &W.  303. 

and  so  continued  until,  up  to,  and  after  the  execution  of  the  indenture  of  the  29th 
of  January,  1814.  Sixthly,  a  plea  traversing  the  demise  to  Osborn  and  Burt  by  the 
indenture  of  the  29th  of  January,  1814.  Issue  was  joined  on  all  the  pleas  except  the 
fifth,  and  to  that  the  plaintiff  replied,  that,  after  the  making  of  the  lease  of  the  7th  of 
April,  1812,  and  before  the  lease  of  the  31st  of  August,  1812,  the  private  act  of 
Parliament  was  passed,  authorizing  the  dean,  on  the  surrender  of  the  existing  lease  to 
grant  a  lease  for  ninety-nine  years  to  Osborn  and  Burt ;  and  the  replication  then  avers 
that  the  lease  of  the  31st  of  August,  1812,  was  duly  made  in  pursuance  of  the  act,  and 
that,  at  the  time  when  it  was  made,  the  lease  of  the  7th  of  April,  1812,  was  duly 
surrendered.  To  this  the  defendants  rejoin,  traversing  the  surrender  of  the  lease  of 
the  7th  of  April,  1812,  and  on  this  issue  was  joined.  The  second,  third,  and  sixth 
i.ssues,  it  will  be  observed,  are  mere  traverses  of  the  execution  of  deeds  which  are  found 
by  the  special  case  to  have  been  duly  executed  ;  and,  as  the  traverse  merely  puts  in 
issue  the  fact  of  the  execution,  and  not  the  validity  of  the  deeds  or  the  competency  of 
the  jmities  to  make  them,  the  verdict  on  those  issues  must  certainly  be  entered  for  the 
plaintift';  and  so  must  that  on  the  fourth  issue,  whereby  the  defendant  traverses  the 
surrender  by  Osborn  and  Burt  of  the  first  term  of  ninet3'-nine  years,  when  the  demise 
of  the  second  term  was  made  to  them.  It  is  quite  clear  that  the  acceptance  of  the 
second  demise  was  of  itself  a  surrender  in  law  of  the  first,  even  if  no  surrender  in  fact 
was  made.  For  whom,  then,  is  the  verdict  on  the  remaining  issues,  the  first  and  fifth, 
to  be  entered  ?  The  issue  on  the  fifth  plea  is,  it  will  be  observed,  whether  the  lease 
of  the  7th  of  [303]  April,  1812,  was  duly  surrendered  at  the  time  of  the  making  of 
the  indenture  of  the  i51st  August,  1812.  And  the  issue  on  the  first  plea  is  substan- 
tially the  same  ;  for  if  the  plaintiff  succeeds  in  shewing  that  the  indenture  of  the  7th 
April,  1812,  was  duly  surrendered  as  set  forth  in  his  declaration,  then  it  follows  that 
the  dean  was  at  that  time  seised  of  the  reversion,  and  so  the  plaintift"  must  succeed  on 
the  first  issue;  if,  on  the  other  hand,  he  fail  on  the  fifth  issue,  he  must  also  fail  on  the 
first. 

The  real  question,  therefore,  for  our  consideration  is,  whether  the  plaintiff  has 
succeeded  in  shewing  that  the  term  of  the  7th  April  was  surrendered  previously  to  the 
execution  of  the  indenture  of  the  31st  of  August,  1812.  On  this  subject  it  was  argued 
by  the  counsel  for  the  plaintiff,  first,  that  the  circumstances  of  the  case  warranted  the 
conclusion  that  there  was  an  actual  surrender  in  fact ;  and  if  that  be  not  so,  then, 
secondly,  that  they  prove  conclusively  a  surrender  in  point  of  law. 

We  will  consider  each  of  these  propositions  separately.  And  first,  as  to  a  surrender 
in  fact.  The  subject-matter  of  the  lease  of  the  7th  April,  1812,  was,  it  must  be  observed, 
a  reversion ;  a  matter,  therefore,  lying  in  grant,  and  not  in  livery,  and  of  which,  there- 
fore, there  could  be  no  valid  surrender  in  fact  otherwise  than  by  deed  ;  and  what  the 
plaintiff'  must  make  out,  therefore,  on  this  part  of  his  case  is,  that,  before  the  execution 
of  the  first  lease  for  ninety-nine  years,  Ord  and  Planta,  by  some  deed  not  now  foith- 
coming,  assigned  or  surrendered  to  the  dean  the  interest  which  they  had  acquired 
under  the  lease  of  the  7th  of  April.  But  w-hat  is  there  to  warrant  us  in  holding  that 
any  such  deed  was  ever  executed  1  Prima  facie  a  person  setting  up  a  deed  in  support 
of  his  title  is  bound  to  produce  it.  But  undoubtedly  this  general  obligation  admits 
of  many  exceptions.  Where  there  has  been  long  enjoyment  of  any  right,  which  could 
have  had  no  lawful  origin  except  by  deed,  then,  in  favour  of  such  enjoyment,  all 
necessary  deeds  may  be  presumed,  if  there  is  nothing  [304]  to  negative  such  presump- 
tion. Has  there,  then,  in  this  case,  been  any  such  enjoyment  as  may  render  it  unneces- 
sary to  shew  the  deed  on  which  it  has  been  founded  ?  The  only  fact  as  to  enjoyment 
stated  in  this  case  has  precisely  an  opposite  tendency  ;  it  is  stated,  so  far  as  relates 
to  the  property,  the  rent  of  which  forms  the  subject  of  this  action,  namely  the  houses, 
&c.  underlet  to  Heed,  that  no  rent  has  ever  been  paid  ;  and  therefore,  as  to  that 
portion  of  the  property  included  in  the  lease  of  April,  1812,  there  has  certainly  been 
no  enjoyment  inconsistent  with  the  hypothesis  that  that  lease  was  not  surrendered. 

The  circumstances  on  which  the  plaintift' merely  relies  as  establishing  the  fact  of  a 
surrender  by  deed,  are  the  statements  in  the  two  leases  to  Osborn  and  Burt,  that  they 
were  made  in  consideration,  inter  alia,  of  the  surrender  of  the  lease  of  the  7th  April, 
and  the  fact  of  that  lease  being  found  among  the  dean's  instruments  of  title.  These 
circumstances,  however,  appear  to  us  to  be  entitled  to  veiy  little  weight.  The  ordinary 
course  pursued  on  the  renewal  of  a  lease  is  for  the  lessee  to  deliver  up  the  old  lease  on 
receiving  the  new  one,  and  the  new  lease  usually  states  that  it  is  made  in  considera- 
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tion  of  the  smreiider  of  the  old  one.  No  surrender  by  deed  is  necessary,  where,  as  is 
commotily  the  case,  the  former  lessee  takes  the  new  lease,  and  <all  which  is  ordinarily 
done  to  warrant  the  statement  of  the  surrender  of  the  old  lesise  as  part  of  the  considera- 
tion for  granting  the  new  one,  is,  that  the  old  lease  itself,  the  parchment  on  which  it  is 
engrossed,  is  delivered  up.  Such  surrender  affords  strong  evidence  that  the  new  lease 
has  been  accepted  1)V  the  old  tenant,  and  such  acceptance  undoubtedh'  operates  as  a 
surrender  by  operation  of  law,  and  so  both  parties  get  all  which  they  require.  We 
collect  from  the  documents  that  this  \vas  the  course  pursued  on  occasion  'of  making 
the  lease  of  the  "JGth  of  December,  1803,  and  the  lease  of  the  7th  of  April,  1812  ;  and 
we  see  nothing  whatever  to  warrant  the  conclusion  that  any  thing  else  was  done  on 
occasion  of  making  the  lease  to  Osborn  and  Burt. 

[305]  Where  a  surrender  by  deed  was  understood  by  the  parties  to  be  necessary, 
as  it  was  with  reference  to  the  term  assigned  to  Barber  and  Parry,  there  it  was  regulai-ly 
made,  and  the  deed  of  surrender  was  indorsed  on  the  lease  itself.  There  is  no 
reason  for  supposing  that  the  same  course  would  not  have  been  pursued  as  to  the 
lease  of  April  18\'2,  if  the  parties  had  considered  it  necessary.  If  any  surrender 
had  been  made,  no  doubt  the  deed  would  have  been  found  with  the  other  muniments 
of  title.  No  such  deed  of  surrender  is  forthcoming,  and  we  see  nothing  to  justify 
us  in  presuming  that  any  such  deed  ever  existed.  We  may  add,  that  the  statement 
in  the  new  lease,  that  the  old  one  had  been  surrendered,  cannot  certainly  of  itself 
afford  any  evidence  against  the  present  defendants,  who  are  altogether  strangers  to 
the  deed  in  which  those  st;itements  occur. 

It  remains  to  consider  whether,  although  there  may  have  been  no  surrender  in 
fact,  the  circumstances  of  the  case  will  warrant  us  in  holding  that  there  was  a 
surrender  by  act  and  operation  of  law.  On  the  part  of  the  plaintiff  it  is  contended, 
that  there  is  sufficient  to  justify  us  in  coming  to  such  a  conclusion,  for  it  is  said,  the 
fact  of  the  lease  of  the  7th  of  April,  1812,  being  found  in  the  possession  of  the  dean, 
even  if  it  does  not  go  the  length  of  establishing  a  surrender  by  deed,  yet  furnishes 
ver}'  strong  evidence  to  shew,  that  the  new  lease  granted  to  Osborn  and  Burt  was 
made  with  the  consent  of  Ord  and  Planta,  the  lessees  under  the  deed  of  the  7th  of 
April,  1812.  And  this,  it  is  contended,  on  the  authority  of  Thomas  v.  Cooke  (2  B.  & 
Aid.  119),  and  IValker  v.  Ukhardson  (2  M.  &  W.  882),  is  sufficient  to  cause  a  surrender 
by  operation  of  law. 

In  order  to  ascertain  how  far  those  two  cases  can  be  relied  on  as  authorities,  we 
must  consider  what  is  meant  by  a  surrender  by  operation  of  law.  This  term  is 
applied  [306]  to  cases  where  the  owner  of  a  particular  estate  has  been  a  party  to  some 
act,  the  validity  of  which  he  is  by  law  afterwards  estopped  from  disputing,  and  which 
would  not  be  valid  if  his  particular  est-ate  had  continued  to  exist.  There  the  lavr 
treats  the  doing  of  such  act  as  amounting  to  a  surrender.  Thus,  if  les.see  for  years 
accept  a  new  lea.se  for  his  lessor,  he  is  estopped  from  saying  that  his  lessor  had  not 
power  to  make  the  new  lease;  and,  as  the  lessor  could  not  do  this  until  the  prior 
lease  had  been  surrendered,  the  law  says  that  the  acceptance  of  such  new  lease  is  of 
itself  a  surrender  of  the  former.  So,  if  there  be  tenant  for  life,  remainder  to  another 
in  fee,  and  the  remainderman  comes  on  the  land  and  makes  a  feoffment  to  the  tenant 
for  life,  who  accepts  livery  thereon,  the  tenant  for  life  is  thereby  estopped  from  dis- 
puting the  seisin  in  fee  of  the  remainderman,  and  so  the  law  says,  that  such  acceptance 
of  livery  amounts  to  a  surrender  of  his  life  estate.  Again,  if  tenant  for  years  accepts 
from  his  lessor  a  grant  of  a  rent  issuing  out  of  the  land  and  payable  during  the  term, 
he  is  thereby  estopped  from  disputing  his  lessor's  right  to  grant  the  rent,  and  as  this 
could  not  be  done  during  his  terra,  therefore  he  is  deemed  in  law  to  have  surrendered 
his  term  to  the  lessor. 

It  is  needless  to  multiply  examples  ;  all  the  old  cases  will  be  found  to  depend  on 
the  principle  to  which  we  have  adverted,  namely,  an  act  done  In'  or  to  the  owner  of 
a  particular  esbite,  the  validity  of  which  he  is  estopped  from  disputing,  and  which 
could  not  have  been  done  if  the  particular  estate  continued  to  exist.  The  law 
there  says,  that  the  act  itself  amounts  to  a  surrender.  In  such  case  it  will  be  observed 
there  can  be  no  question  of  intention.  The  snirender  is  not  the  result  of  intention. 
It  takes  place  independently,  and  even  in  spite  of  intention,  'i'hus,  in  the  cases 
which  we  have  adverted  to  of  a  lessee  taking  a  second  lease  from  the  lessor,  or  a 
tenant  for  life  accepting  a  feoffment  from  the  party  in  remainder,  or  a  lessee  ac-[307]- 
cepting  a  rent-charge  from  his  lessor,  it  would  not  at  all  alter  the  case  to  shew  that 
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there  was  no  intention  to  sunendev  the  particular  estate,  or  even  that  there  was  an 
express  intention  to  keep  it  unsurrendered.  In  all  these  cases  the  surrender  would 
be  the  act  of  the  law,  and  would  prevail  in  spite  of  the  intention  of  the  parties. 
These  principles  are  all  clearly  deducible  from  the  cases  and  doctrine  laid  down  in 
Rolls  and  collected  in  Viner's  Abridgment,  tit.  "Surrender,"  F.  and  G.,  and  in 
Comyns'  Dig.,  tit.  "  Surrender,"  T.  and  I.  2,  and  the  authorities  there  referred  to. 
But,  in  all  these  cases,  it  is  to  be  observed,  the  owner  of  the  particular  estate,  by 
granting  or  accepting  an  estate  or  interest,  is  a  party  to  the  act  which  operates  as  a 
surrender.  That  he  agrees  to  an  act  done  by  the  reversioner  is  not  sufficient. 
Brooke,  in  his  Abridgment,  tit.  "Surrender,"  pi.  48,  questions  the  doctrine  of 
Frowike,  C.  J.,  who  says— "If  a  termor  agrees  that  the  reversioner  shall  make  a 
feoffment  to  a  stranger,  this  is  a  surrender,"  and  says  he  believes  it  is  not  law  :  and 
the  contrary  was  expressly  decided  in  the  case  of  Sti'ijft  v.  Heath  (Carthew,  110),  where 
it  was  held,  that  the  consent  of  the  tenant  for  life  to  the  remainderman  making  a 
feofl'ment  to  a  stranger,  did  not  amount  to  a  surrender  of  the  estate  for  life,  and  to 
the  same  effect  are  the  authoiities  in  Viner's  Abr.,  "Surrender,"  F.  3  and  4. 

If  we  apply  these  principles  to  the  case  now  before  us,  it  will  be  seen  that  they  do 
not  at  all  warrant  the  conclusion,  that  there  was  a  surrender  of  the  lease  of  the  7th 
of  April,  1812,  by  act  and  operation  of  law.  Even  adopting,  as  we  do,  the  argument 
of  the  plaintiff,  that  the  delivery  up  by  Ord  and  Flanta  of  the  lease  in  question  affords 
cogent  evidence  of  their  having  consented  to  the  making  of  the  new  lease,  still  there 
is  no  estoppel  in  such  a  case.  It  is  an  act  which,  like  any  other  ordinary  act  in  pais, 
is  capable  of  being  explained,  and  its  effect  must  therefore  depend,  not  [308]  on  any 
legal  consequence  necessarily  attaching  on  and  arising  out  of  the  act  itself,  but  on  the 
intention  of  the  parties.  Before  the  Statute  of  Frauds,  the  tenant  in  po.ssession  of  a 
corporeal  hereditament  might  surrender  his  term  by  parol,  and  therefore  the  circum- 
stance of  his  delivering  up  his  lease  to  the  lessor  might  afford  strong  evidence  of  a 
surrender  in  fact ;  but  certainly  could  not,  on  the  principles  to  be  gathered  from  the 
authorities,  amount  to  a  surrender  by  operation  of  law,  which  does  not  depend  on 
intention  at  all.  On  all  these  grounds,  we  are  of  opinion  that  there  was  in  this  case 
no  surrender  by  operation  of  law,  and  we  should  have  considered  the  case  as  quite 
clear  had  it  not  been  for  some  modern  cases,  to  which  we  must  now  advert. 

The  first  case,  we  believe,  in  which  any  intimation  is  given  that  there  could  be  a 
surrender  by  act  and  operation  of  law  by  a  demise  from  the  reversioner  to  a  stranger 
with  the  consent  of  the  lessee,  is  that  of  Stone  v.  IVhiting  (2  Stark.  236),  in  which 
Holroyd,  J.,  intimates  his  opinion  that  there  could ;  but  there  was  no  decision,  and 
he  reserved  the  point.  This  was  followed  soon  afterwards  by  Thomas  v.  Cooke  (2  Stark. 
408  ;  2  B.  &  Aid.  119).  That  was  an  action  of  debt  by  a  landlord  against  his  tenant 
from  year  to  year,  under  a  parol  demise.  The  defence  was,  that  the  defendant 
Cooke,  the  tenant,  had  put  another  person  (Parkes)  in  possession,  and  that  Thomas, 
the  plaintiff,  had,  with  the  assent  of  Cooke,  the  defendant,  accepted  Parkes  as  his 
tenant,  and  that  so  the  tenancy  of  Cooke  had  been  determined.  The  Court  of  King's 
Bench  held,  that  the  tenancy  was  determined  by  act  and  operation  of  law. 

It  is  matter  of  great  regret  that  a  case  involving  a  question  of  so  much  importance 
and  nicety,  should  have  been  decided  by  refusing  a  motion  for  a  new  trial.  Had 
the  case  been  put  into  a  train  for  more  solemn  argument,  we  cannot  but  think  that 
many  considerations  might  have  been  suggested,  which  would  have  led  the  Court 
to  pause  before  [309]  they  came  to  the  decision  at  which  they  arrived.  Mi'.  Justice 
Bayley,  in  his  judgment  says,  the  jury  were  right  in  finding  that  the  original  tenant 
assented,  because,  he  says,  it  was  clearly  for  his  benefit,  an  observation  which  forcibly 
shews  the  uncertainty  which  the  doctrine  is  calculated  to  create. 

The  acts  in  pais  which  bind  parties  by  way  of  estoppel  are  but  few,  and  are 
pointed  out  l>y  Lord  Coke,  Co.  Litt.  352  a.  They  are  all  acts  which  anciently  really 
were,  and  in  contemplation  of  law  have  always  continued  to  be,  acts  of  notoriety,  not 
less  formal  and  solemn  than  the  execution  of  a  deed,  such  as  livery,  entry,  acceptance  of 
an  estate,  and  the  like.  Whether  a  party  had  or  had  not  concurred  in  an  act  of  this 
sort,  was  deemed  a  matter  which  there  could  be  no  difficulty  in  ascertaining,  and  then 
the  legal  consequences  followed.  But  in  what  uncertainty  and  peril  will  titles  be 
placed,  if  they  are  liable  to  be  affected  by  such  accidents  as  those  alluded  to  by  Mr. 
Justice  Bayley.  If  the  doctrine  of  Thomas  v.  Cooke  should  be  extended,  it  may  very 
much  affect  titles  to  long  terms  of  years,  mortgage  terms,  for  instance,  in  which  it 
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fieciuently  happens  that  there  is  a  consent,  express  or  implied,  by  the  legal  termor  to 
a  demise  from  the  mortgagor  to  a  third  person.  To  hold  that  such  a  transaction 
could,  under  any  circumstances,  amount  to  a  surrender  by  operation  of  law,  would  be 
attended  with  most  serious  consequences. 

The  case  of  Thomns  v.  Oooke  has  been  followed  by  others,  and  acted  upon  to  a 
considerable  extent.  Whatever  doubt,  therefore,  we  might  feci  as  to  the  propriety  of 
the  decision,  that  in  such  a  case  there  was  a  surrender  by  act  and  operation  of  law, 
we  should  probably  not  have  felt  ourselves  justified  in  overruling  it.  And,  perhaps, 
the  case  itself,  and  others  of  the  same  description,  might  be  supported  upon  the 
ground  of  the  actual  occupation  by  the  landlord's  new  tenants,  which  would  have  the 
effect  of  eviction  by  the  landlord  himself  in  superseding  the  rent  or  compensation  for 
use  and  occupation  during  the  continuance  of  that  occupa-[310]-tion.  But  we  feel 
fully  warranted  in  not  extending  the  doctrine  of  that  case,  which  is  open  to  so  much 
doubt,  especially  as  such  a  course  might  be  attended  with  very  mischievous  con- 
sequences to  the  security  of  titles. 

If,  in  compliance  with  these  cases,  we  hold  that  there  is  a  surrender  by  act  and 
operation  of  law  where  the  estates  dealt  with  are  corporeal  and  in  possession,  and  of 
which  demises  may  therefore  be  made  by  parol,  or  writing,  and  where  there  is  an 
open  and  notorious  shifting  of  the  actual  possession,  it  does  not  follow  that  we  should 
adopt  the  same  doctrine  where  reversions  or  incorporeal  hereditaments  are  disposed  of, 
which  pass  only  by  deed.  With  respect  to  these,  we  think  we  ought  to  abide  by  the 
ancient  rules  of  the  common  law,  which  have  not  been  broken  in  upon  by  any  modern 
decision,  for  that  of  Jf'alhr  v.  liichanhon  (2  M.  &  W.  882),  which  has  been  much 
relied  on  in  argument,  is  not  to  be  considered  as  any  authority  in  this  respect,  inasmuch 
as  the  distinction  that  the  right  to  tolls  lay  in  grant  was  never  urged,  and  probably 
could  not  have  been  with  success,  as  the  leases,  perhaps,  passed  the  interest  in  the  soil 
itself.  Moreover,  according  to  the  report  of  that  case,  it  would  seem  that  the  new 
lessees  had,  before  they  accepted  their  lease,  become  entitled  to  the  old  lease  by  an 
actual  assignment  from  the  old  lessee.  If  this  were  so,  then  there  could,  of  course,  be 
no  doubt  but  that  the  old  lease  was  destroyed  by  the  grant  and  acceptance  of  the 
new  one.  It  is,  however,  right  to  saj%  that  we  believe  this  statement  to  have  crept 
into  the  report  inadvertently,  and  that  there  was  not,  in  fact,  any  such  assignment. 
The  result  of  our  anxious  consideration  of  this  case  is,  that  the  verdict  on  the  issues 
on  the  first  plea  and  on  the  rejoinder  to  the  replication  to  the  fifth  plea,  must  be  entered 
for  the  defendants,  and  as  those  pleas  go  to  the  whole  cause  of  action,  the  judgment 
must  be  for  them. 

In  the  case,  as  it  was  originally  stated,  it  did  not  appear  [311]  that  there  had 
been  any  change  of  dean  since  the  original  demise  in  1803.  We  desired  to  have  the 
case  amended  on  this  point,  in  order  that  the  fact  might  appear,  if  the  case  should  bo 
turned  into  a  special  verdict.  For  during  the  incumbency  of  the  dean,  who  made 
the  lease  for  ninety-nine  years,  that  lease  would  be  good  independently  of  the  private 
act,  and  as  the  immediate  reversion,  on  which  the  defendant's  lease  depended,  was 
assigned  to  the  dean  by  Barber  and  I'arry  previously  to  the  demise  of  the  29th  of 
January,  1814,  that  reversion  undoubtedly  passed  to  Osborn  and  Burt,  and  would 
enable  them,  or  the  plaintiff"  claiming  under  them,  to  sue  for  the  rent  so  long  as  the 
estate  of  the  same  dean  continued,  whether  the  lease  for  ninety-nine  years  was  or  was 
not  warranted  by  the  act ;  and  so  the  plaintift"  might  possibly  have  been  entitled  to 
judgment  non  obstante  veredicto.  It  appears  by  the  case  as  now  amended,  that  the 
Bishop  of  Lincoln  who  was  the  dean  granting  the  leases  of  ninety-nine  years,  ceased 
to  be  dean,  and  was  succeeded  by  Dr.  Van  Mildert  in  October,  1820,  before  any  part 
of  the  rent  sought  to  be  recovered  in  this  action  had  accrued  due,  and  therefore  no 
question  on  this  head  arises. 

Neither  will  the  second  private  act  stated  in  the  case  aid  the  plaintiff.  It  appears 
that,  in  1820,  the  difficulties  in  which  the  parties  had  involved  themselves  by 
neglecting  to  get  a  proper  siirrender  of  the  lease  of  the  7th  of  April,  1812,  was 
brought  under  the  consideration  of  the  Court  of  Chancery,  in  a  suit  there  pending 
relative  to  the  affairs  of  the  Bowes  family.  Master  Cox,  by  his  report  of  the  15th  of 
February,  1S20,  stated,  that  he  was  of  opinion  that  both  the  leases  of  ninety-nine 
years  were  void,  the  first  because  it  was  made  when  the  original  term  of  forty  j-ears 
was  outstanding  in  Barber  and  Barry,  and  the  latter,  because  at  the  time  of  its  creation 
the  lease  of  the  7th  of  April,  1812,  was  still  outstanding,  thus  shewing  clearly  his 

Ex.  Div.  IX.— 5 


130  THE   EARL   OF   CARNARVON    l\   VILLEBOIS  13  M.  &  W.  312. 

opinion,  that  nothing  had  happened  to  cause  a  sur-[312]-render  of  that  lease  by 
operation  of  law  ;  and  he  recommended  that  an  act  of  Parliament  should  be  obtained 
to  remedy  the  defect.  His  report  was  afterwards  confirmed,  and  the  second  act 
stated  in  the  case  was  accordingly  obtained.  That  act  received  the  royal  assent  on 
the  15th  of  July,  1820,  and  it  was  thereby  enacted,  that  the  lease  of  the  29th  of 
January,  1814,  should  be  valid  to  all  intents  and  purposes;  and  further,  that 
immediately  after  the  passing  of  the  act,  the  leases  of  the  26th  of  December,  1803, 
the  7th  of  April,  1812,  and  the  31st  of  August,  1812,  should  be  void  to  all  intents 
and  purposes.  The  efl'eet  of  this  was  to  destroy  altogether  the  reversion  in  respect  of 
which  the  rent  now  sought  to  be  recovered  was  payable,  and  it  may  therefore  well  be 
doubted  whether,  even  if  all  the  issues  had  been  found  for  the  plaintiff,  he  could  have 
had  judgment.  It  is,  however,  sufficient  for  us  to  say  that  the  act  certainl}'  does- not 
entitle  the  plaintiff  to  an3'thing  which  he  would  not  have  been  entitled  to  if  no  such 
act  had  passed.  More  especially  wheu  it  is  considered,  that,  by  the  saving  clause,  the 
defendants  are  excepted  out  of  the  operation  of  the  act.  The  result  therefore  is,  that 
the  verdict  on  the  1st  and  5th  issues  must  be  entered  for  the  defendant,  and  on  the 
other  issues  for  the  plaintiff,  and  the  judgment  will  be  for  the  defendant. 
Judgment  for  the  defendant. 

[313]  The  Earl  of  Carnarvon  v.  Villebois.  July  6,  1844. — In  an  action  by 
the  lord  of  a  manor  against  a  copyholder  for  trespassing  on  the  free  warren  of 
the  plaintiff,  a  judgment  on  a  Quo  Warranto,  brought  against  a  former  owner 
of  the  manor,  in  which  the  defendant  pleaded,  and  the  attornej^-general  confessed, 
a  prescriptive  title  to  the  franchise  of  free  warren,  as  appurtenant  to  the  manor, 
is  evidence  for  the  plaintiff  in  support  of  the  right  of  free  warren  by  prescription. 
— And  such  a  record  was  held  to  be  evidence  of  a  prescriptive  right  over  the 
lands  of  tenants,  as  well  as  demesne  lands,  where  the  information  charged  an 
usurpation  of  the  franchise  over  both  ;  and  the  Court  gave  judgment  for  the 
defendant  as  to  both,  although  the  plea  (probably  by  an  accidental  omission  on 
the  record)  set  forth  a  title  only  over  demesne  lands,  and  the  Attorney-General 
only  confessed  the  title  as  pleaded. — Eeputation  is  admissible  evidence  of  a  claim 
of  free  warren  by  prescription  over  an  entire  manor.  Therefore  a  private  act  for 
the  inclosure  of  common  lands  within  the  manor,  in  which  the  interest  of  copy- 
holders appeared  by  the  recital,  and  vvhich  contained  a  proviso  expressly  saving 
the  rights  of  the  lord  to  free  warren  in  the  manor  in  as  ample  a  manner  as  the 
lord  had  theretofore  enjoyed  it,  is  admissible  evidence  to  prove  the  right  as 
against  a  copyholder. — For  the  same  reason  the  declarations  of  deceased  copy- 
holders, as  to  the  existence  of  the  fraiichise  over  all  the  copyholds,  is  admissible 
for  the  like  purpose. — So  a  judgment  for  the  plaintiff"  in  a  former  action  against 
another  copyholder  for  a  trespass  on  the  plaintift''s  free  warren,  is  also  admissible. 
— "Where  a  bishop,  having  free  warren  by  prescription  over  the  demesne  and 
tenemental  lands  of  a  manor  whereof  he  was  seised  jure  ecclesias,  accepted  a  grant 
from  the  Crown  to  himself  and  successors  of  free  warren  ovei'  the  detnesne  lands 
of  all  his  manors  in  England  : — Held,  that,  even  admitting  the  grant  to  have  the 
effect  of  extinguishing  the  prescription  as  to  the  demesne  lands,  (which  the  Court 
considered  to  be  at  least  doubtful),  it  could  not  affect  it  over  the  other  lands  of 
the  manor. — Quiere,  whether,  and  to  what  extent,  the  doctrine  that  a  grant  of  a 
franchise  by  the  Crown  within  time  of  memory  determines  a  prescriptive  claim 
to  the  same  franchise,  is  law. 

[S.  C.  14  L.  J.  Ex.  233.] 

Trespass.  The  first  count  of  the  declaration  stated,  that  the  defendant,  on  &c., 
and  on  divers  other  days  &c.,  with  force  and  arms  &c.,  broke  and  entered  the  free 
warren  of  the  plaintiff'  in  the  county  of  Southampton,  and  then  and  there  chased, 
hunted,  shot  at,  and  killed  divers,  to  wit,  ten  hares,  ten  leverets,  and  ten  partridges, 
then  and  there  being  within  the  said  free  warren,  of  great  value  etc.  The  second 
count  stated,  that  the  defendant,  on  &c.,  and  on  divers  other  da3's  &c.,  with  force  and 
arms  &c.,  seized,  took,  and  carried  away  the  goods  and  chattels  of  the  plaintiff,  to  wit, 
ten  dead  hares,  &e.,  of  the  plaintiff  of  great  value  &c.,  and  other  wrongs  to  the  plaintiff 
then  did,  against  the  peace,  &c, 
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To  this  declaration  the  defendant  pleaded,  first,  not  guilt}'.  Secondly,  to  the  first 
count,  that  the  place  in  which  &c.  was  not  a  free  warren.  Thirdly',  to  the  same  count, 
that  the  said  supposed  free  wairen  was  not  the  free  warren  of  the  plaintiff.  Fourthly, 
to  the  same  count,  that  the  hares  and  partridges  therein  mentioned,  were  not  the  [314] 
hares  and  partridges  of  the  plaintiff.  Fifthly,  to  the  second  count,  that  the  goods  and 
chattels  therein  mentioned  were  not  the  goods  and  chattels  of  the  plaintiff.  Sixthly, 
to  the  whole  declaration,  that,  before  and  at  the  said  several  times  when  &c.,  the 
defendant  was,  and  still  is,  the  occupier  of  a  certain  messuage  and  land  with  the 
appurtenances,  situated  in  the  paiish  of  Burghclere,  in  the  county  aforesaid  ;  and  that 
he  and  the  occupiers  for  the  time  being  of  the  said  messuage  and  land  with  the 
appurtenances,  for  thirty  j'cars  next  before  the  first  of  the  said  times  when  &c.,  and 
before  the  commencement  of  the  suit,  have  continually  had,  and  h.ave  been  accustomed 
to  have,  for  himself  and  themselves,  occupiers,  &c.,  liberty  to  hunt  and  fowl  in  the 
said  place  in  which  &c.  called  the  free  warren,  for  all  birds  and  beasts  of  warren,  at 
all  proper  seasons  of  the  year,  viz.  between  the  31st  of  August  and  the  1st  of  February 
both  inclusive,  and  to  take  and  carry  away  all  birds  and  beasts  of  warren  by  them 
then  and  there  hunted,  shot,  and  killed  ;  whereupon  the  defendant,  so  being  occupier 
of  the  said  messuage  &c.,  at  the  said  several  times  when  &c.,  entered  the  said  place 
in  whicli  iVrc,  to  use  his  said  liberty,  and  did  there  hunt,  &c.  [justifying  the  trespasses 
complained  of].     Verification. 

The  replication  traversed  the  sixth  plea,  and  took  issue  on  the  rest. 

At  the  trial  before  Wightman,  J.,  at  the  last  Spring  assizes  at  Winchester,  it 
appeared  that  the  action  was  brought  to  try  the  right  of  the  plaintiff'  to  a  claim  of 
free  warren  over  two  manors,  called  tlighclere  and  Burghclere,  against  the  defendant, 
who  was  the  owner  of  a  copyhold  estate  within  the  manor  of  Burghclere,  for  shooting 
game  upon  his  own  copyhold. 

On  the  part  of  the  plaintiff  it  was  proved,  that  the  above  manors  had  formerly 
belonged  to  the  see  of  Winchester,  but  in  the  fifth  year  of  the  reign  of  Edward  VI. 
were  surrendered  to  the  king  by  the  then  bishop  of  Win-[315]-chester,  by  a  deed 
bearing  date  the  4th  day  of  June  in  that  year,  and  by  another  deed  of  the  ith  day  of 
September  following,  confirmed  by  the  dean  and  chapter.  On  the  22nd  of  September 
in  the  same  year.  King  Edward  VI.,  by  letters  patent,  granted  to  William  Fitz- 
william,  Esq.  the  before-mentioned  manors  of  Highclere  and  Burghclere,  otherwise 
Borough  Clere,  with  all  their  rights,  members,  and  appurtenances  ;  and  also  all  and 
singular  messuages,  it'c,  parks,  chases,  free  warrens,  wrecks  of  the  sea,  courts,  leet,  &c., 
to  hold  and  enjoy  the  aforesaid  manors  of  Highclere  and  Burghclere  with  their  afore- 
said messuages,  &c.,  courts  leet,  views  of  frankpledge,  chattels  waived,  estrays,  free 
warrens,  and  all  and  singular  other  the  premises,  unto  and  to  the  use  of  the  said 
William  Fitzwilliam,  his  heirs  and  assigns  for  ever,  to  be  holden  of  the  king,  and  his 
heirs  and  successors,  by  the  service  of  the  fortieth  part  of  a  knight's  fee,  rendering 
yearly  to  him,  his  heirs  and  successors,  141.  16s.  3d.  And,  moreover,  the  king  granted 
to  the  same  William  Fitzwilliam,  his  heirs  and  assigns,  that  he  should  and  might  for 
ever  have,  hold,  and  enjoy  within  the  aforesaid  manors,  and  within  every  parcel  thereof, 
so  many  and  such  courts  leet,  itc.  ffee  warrens,  fairs,  markets,  tolls,  customs,  and  all 
other  rights,  jurisdiction.s,  franchises,  liberties,  S:u.,  whatsoever,  as,  and  that  as  fully 
and  freely  as,  any  bisho])  of  Winchester,  or  any  other  person  seised  of  the  promises, 
or  any  part  thereof,  over  had,  hold,  or  enjoyed,  or  ought  to  have  had,  held,  or  enjoyed 
in  the  manors  afoi'esaid,  by  reason  of  any  deed,  gift,  grant,  or  confirmation,  or  other 
letters  patent  by  the  king,  or  by  any  of  his  progenitors,  kings  of  England,  in  any  wise 
made  or  giantod,  or  confirmed,  or  by  reason  of  any  jirescription,  usage,  or  custom 
theretofore  had  or  used,  or  by  any  other  manner  whatsoever. 

The  alienation  by  the  see  was  confirmed  by  an  act  of  1  Eliz.,  c.  15. 

[316]  The  title  to  the  manors  was  then  ti'aced  down  through  various  persons,  and, 
amongst  others,  through  a  person  named  Kingsmill,  to  the  present  plaintiff;  and  it 
was  not  disputed,  that  whatever  rights  the  bishop  of  Winchester  possessed  at  the  time 
of  the  surrender  to  Edward  VI.  were  now  vested  in  the  present  plaintifi'.  The  two 
manors  had  only  one  court-baron  and  customary  court,  hold  at  Highclere  for  both,  and 
the  custom  had  alwa^'s  been  to  hold  such  courts  jointly  for  both. 

Amongst  other  documents  produced  in  evidence  for  the  purpose  of  establishing  the 
plaintifi's  claim  to  free  warren,  was  a  judgment  on  a  Quo  warranto,  filed  by  the 
Attorney-General,  22  Elizabeth,  in  the  Court  of  Queeu's  Bench,  against  Sir  William 
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Kingsmill,  Richard  KiDgsmill,  Esq., (a)  John  Thornburgh,  John  Kingsmill,  and  George 
Kingsmill.  The  information  charged,  that  the  defendants  had,  for  the  space  of  three 
years  then  last  past  and  upwards,  used,  and  still  used,  without  any  authority  or  royal 
grant,  within  their  manors  of  Highclere  and  Burghclere,  the  several  liberties  and 
franchises  following,  viz.  to  have  and  to  hold  within  the  .said  manors  view  of  frank- 
pledge of  all  and  all  manner  of  tenants,  inhabitants,  and  resiants  within  the  manors 
aforesaid  ;  assize  and  assay  of  bread  &c.  ;  the  election  and  nomination  of  constables 
and  other  officers  to  be  chosen  in  the  said  court  of  view  of  frankpledge  &c.,  and  to 
have  a  free  warren,  as  well  in  the  demesne  lands  of  the  said  manors,  as  in  the  lands 
of  all  and  singular  their  tenants  and  men  within  the  manors  aforesaid.  It  also 
alleged  that  the  defendants  claimed  to  have  the  goods  and  chattels  of  felons,  &c.,  and 
to  have  the  return  of  all  writs,  &c.,  and  to  have  all  fines  for  trespasses,  &c.,  and  also 
to  have  a  free  chase  in  all  the  demesne  [317]  lands  and  woods  of  the  aforesaid  manors 
of  Highclere  and  Bughclere  and  in  all  the  lands  and  woods  of  the  men  and  tenants 
there,  as  well  within  the  metes  and  bounds  of  the  forest  of  the  Queen  as  without,  and 
that  they  and  each  of  them  might  hunt,  take,  and  carry  away,  in  any  wise  whatsoever, 
all  manner  of  game  which  to  a  chase  and  warren  belong,  and  to  have  their  dogs,  and 
those  of  their  men  and  tenants  and  inhabitants  within  the  manors  aforesaid,  unlawed, 
and  to  be  free  of  all  manner  of  lawing  and  chainage,  &c.  "  All  and  singular  which 
liberties  and  franchises  aforesaid  the  said  Sir  William  Kingsmill,  &c.,  have,  for  all  the 
time  aforesaid,  usurped,  and  still  do  usurp,  upon  the  Queen,  to  the  great  damage,  &c. 
Whereupon  the  Attorney-General  prayed  due  process  to  be  made  out  against  the  said 
Sir  William  &c.  to  answer  the  Queen,  by  what  warrant  they  claim  to  have  and  use  the 
liberties  and  franchises  aforesaid." 

The  defendants  pleaded  to  each  charge  separately  as  follows  : — 
As  to  having,  holding,  using,  and  enjoying  within  the  aforesaid  manors  of  Highclere 
and  Burghclere  view  of  frankpledge  of  all  and  all  manner  of  tenants,  inhabitants  and 
resiants  within  the  manors  aforesaid,  assize  and  assay  of  bread  &c.  and  treasure  trove, 
and  to  have  and  seize  to  their  own  proper  use  estrays,  &c.,  and  to  have  a  free  warren, 
as  well  in  the  demesne  lands  of  the  said  manors,  as  in  the  lands  of  all  and  singular 
their  tenants  and  men  within  the  manois  aforesaid,  the  .said  Sir  William  Kingsmill, 
&c.,  severally  say,  that  the  aforesaid  manors  of  Highclere  and  Burghclere  were  parcel 
of  the  lands  and  possessions  of  the  bishopric  of  Winchester,  and  that,  long  before  the 
exhibiting  of  the  information  aforesaid,  one  Peter,  late  bishop  of  Winchester,  was, 
amongst  other  things,  seised  in  his  demesne  as  of  fee  of  and  in  the  aforesaid  manors 
of  Highclere  and  Burghclere,  with  the  appurtenances,  in  right  of  [318]  his  bishopric ; 
and  that  he  and  all  his  predecessors,  bishops  of  Winchester,  and  all  those  whose  estate 
the  said  late  bishop  had  of  and  in  the  manors  aforesaid,  from  the  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  had  held,  used,  and  enjoyed,  and  were 
accustomed  to  have,  hold,  use,  and  enjoy,  within  the  manors  aforesaid,  view  of  frank- 
pledge of  all  their  tenants  and  resiants  within  the  precincts  of  the  manors  aforesai-d,  to 
be  held  twice  in  the  year,  &c.  :  and  also  to  have  their  waif,  stray,  estrays,  free  warren 
in  all  the  demesne  lands  of  the  manors  aforesaid,  and  treasure  trove,  in  and  within 
all  the  manoi's  aforesaid.  And  as  to  having  within  the  aforesaid  manois  goods  and 
chattels  of  felons  &c.,  the  plea  alleged  a  grant  by  letters  patent  from  King  Henry  HI., 
on  the  20th  of  January,  in  the  16th  year  of  his  reign,  to  the  said  Peter,  bishop  of 
Winchester,  of  the  goods  of  felons  &c.  The  plea  then  alleged,  that  the  said  late 
bishop,  being  so  seised  of  the  manors  aforesaid  in  right  of  his  bishopric,  and  being 
likewise  seised  of  the  liberties  and  franchises  aforesaid,  as  of  fee  and  right,  died  seised 
thereof  in  manner  aforesaid.  And  after  the  death  of  the  said  Peter,  theretofore 
bishop  of  Winchester,  one  John  was  afterwards  and  before  &c.,  duly  elected  and 
created  bishop  of  Winchester.  By  virtue  whereof  the  said  John,  bishop  of  Winchester, 
entered  into  the  same  manors,  and  was  seised  of  the  manors,  liberties,  and  franchises 
aforesaid  with  the  appurtenances,  in  right  of  his  bishopric,  to  wit,  of  the  aforesaid 
manors,  in  his  demesne  as  of  fee,  and  of  the  liberties  and  franchises  aforesaid  claimed 
as  well  by  prescription  as  by  the  said  letters  patent,  as  of  fee  and  right,  in  right  of 
his  bishopric. 

1 

(a)  It  appeared  that  this  person  was  Attorney-General  to  the  Queen  in  her  Court 
of  Wards  and  Liveries,  and  that  he  was  the  real  defendant,  and  the  other  defendants 
only  trustees  for  him, 
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The  plea  then  stated  the  death  of  the  said  John,  and  the  election  of  one  Adam, 
bishop  of  Winchester.  And  as  to  having  all  tines,  &c.,  the  defendants  pleaded  a  grant 
of  Ed\vard  III.  to  the  said  Adam,  bishop  of  Winchester,  of  [319]  such  tines,  &c.  And 
as  to  having  the  return  of  writs,  the  defendants  pleaded  a  grant  by  letters  patent  by 
Eflward  I.  in  the  10th  year  of  his  reign,  to  the  said  John,  bishop  of  Winchester,  of 
the  return  of  all  writs  &e. 

And  as  to  having  a  free  chase  in  all  their  demesne  lands  and  woods  of  the  afore- 
said manors  of  Highclere  and  Burghclere,  and  in  all  the  lands  of  their  men  and  tenants 
there,  as  well  within  the  metes  and  bounds  of  the  forest  of  the  queen  as  without,  and 
that  they  might  hunt  &c.  and  take  and  carry  away  all  manner  of  game  which  to  a 
chase  and  warren  belong,  the  defendants  pleaded  a  grant  by  letters  patent  from 
Edward  I.  in  the  12th  year  of  his  reign,  to  the  bishop  of  Winchester  and  his  successors, 
of,  amongst  other  things,  ch;ises  in  all  his  demesne  lands  and  woods  and  those  of  his 
fees  and  men,  as  well  within  the  metes  of  the  said  forest  as  without ;  and  that  they 
and  their  successors  might  hunt  in  the  lands  and  woods  aforesaid,  and  lirmly  do,  and 
in  any  wise  take  and  carry  away  all  manner  of  game  which  to  a  chase  and  warren 
belong,  and  have  their  dogs  and  those  of  their  men  unlawed  &c.  By  virtue  of  which 
said  letters  patent  the  said  John,  theretofore  bishop,  was  seised  of  the  manors  afore- 
said, in  right  of  his  said  bishopric,  and  of  the  said  liberties  and  franchises  as  of  fee 
and  right. 

The  plea  further  stated,  that  Edward  III.,  by  letters  patent,  in  the  4th  year  of  his 
reign,  granted  to  the  reverend  father,  William  of  Wickham,  bishop  of  Winchester, 
then  being  seised  of  the  manors  aforesaid,  to  him  and  the  successors  of  the  said  John, 
theretofore  bishop,  and  to  his  successors,  that,  although  he  or  his  predecessors  had 
not  then  fully  used  the  liberties  and  freedoms,  or  the  warren  or  chases  aforesaid,  or 
anything  to  them  or  an}'  of  them  in  such  case  arising,  nevertheless  the  said  then 
bishop  and  his  successors  should  and  might  thereafter  full}'  enjoy  and  use  all  and 
singular  the  liberties  and  freedoms  and  warren  [320]  and  chases  aforesaid,  and  each 
of  them  in  manner  aforesaid  for  ever,  without  the  hindrance  or  impediment  of  the 
said  late  king  or  of  his  heirs,  or  of  the  justices,  escheators,  sherifts,  or  other  l^ailitTs  or 
ministers  whatsoever  of  the  said  late  king.  The  plea  then  alleged  the  death  of  the 
said  William  so  seised,  and  that  after  his  death  and  the  death  of  many  of  his  successors, 
bishops  of  Winchester,  one  John  Poynett  was  elected  and  created  bishop  of  Winchester, 
by  virtue  of  which  he  became  seised  in  fee  of  the  manors  and  of  the  said  liberties  and 
franchises,  as  of  fee  and  right,  in  right  of  his  bishopric,  and  enjoyed  and  exercised  the 
same.  And  the  said  John  Poynett,  being  so  seised  thereof,  afterwards,  on  the  ith  of 
June,  in  the  5th  year  of  the  reign  of  the  Lord  Edward  VI.,  late  king&c,  by  his  certjiin 
deed  quadripartite,  indented,  sealed  with  the  common  seal  of  the  said  bishop  and 
inrolled  in  the  Court  of  Chancery,  gave  and  granted  to  the  said  late  King  Edward  VI., 
amongst  other  things,  the  aforesaid  manors  of  Highclere  and  Burghclere,  and  all  and 
singular  the  messuages,  &c.,  warrens,  chases,  ifec,  courts  leet,  &c.,  and  all  other  liberties, 
franchises,  &c.,  to  the  manors,  boroughs,  and  towns  afoiesaid,  or  any  of  them,  belong- 
ing, appertaining,  or  appendant,  or  theretofore  had,  known,  used,  or  represented  as 
members  of  the  same,  to  hold  to  the  said  late  king  and  his  successors  for  ever.  It 
also  stated  a  confirmation  by  the  dean  and  chapter  of  Winchester,  on  the  4th  of 
September  in  the  same  year,  of  the  above  grant.  The  plea  then  set  forth  the  before- 
mentioned  grant  of  the  •J2nd  of  September,  in  the  5  Edw.  G,  to  William  Fitzwilliam, 
Esq.,  and  alleged  that  by  virtue  thereof  the  said  William  Fitzwilliam  was  seised  in  fee 
of  the  aforesaid  manors,  and  of  the  liberties,  franchises,  &c.,  as  of  fee  and  right.  It 
then  deduced  the  title  from  Fitzwilliam  down  to  the  defendants  themselves,  and 
concluded  that  by  such  warrant  they  the  defendants  did  and  still  do  use  within  [321] 
the  manors  of  Highclere  and  Burghclere,  all  and  singular  the  liberties  and  franchises 
in  the  information  specified  ;  traversing  the  alleged  usurpation. 

The  Attorne^'-tieneral  in  his  replication  said,  that  "having  seen  the  plea  and  fully 
understood  and  diligently  examined  it  with  the  letters  patent,  deeds,  and  indentures 
aforesaid  ;  and  forasmuch  as  it  is  sutticiently  testified  here  in  court  by  the  relation  and 
testimony  of  several  credible  persons,  tliat  the  said  Sir  William  &c.  (the  defendants) 
and  all  those  whose  estate  they  now  have  of  and  in  the  lordships,  manors,  lauds, 
tenements,  and  all  and  singular  other  the  premises,  have,  according  to  the  usage  and 
prescription  aforesaid,  and  according  to  the  force,  form,  and  effect  of  the  letters 
patent,  indentures,  and  deeds  aforesaid,  used  and  enjoyed  all  and  singular  the  liberties 
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and  franchises  aforesaid  in  manner  and  form  aforesaid,  as  they  the  said  Sir  William 
&c.  (the  defendants)  have  iu  the  pleadings  above  alleged,  this  the  said  attorney  of  the 
lady  the  Queen  does  not  deny,  but  for  the  said  lady  the  Queen  acknowledges  the 
plea  aforesaid  in  form  aforesaid  pleaded  to  be  true  iu  all  things  &c.  Whereupon,  as 
well  the  plea  of  the  aforesaid  Sir  William  Kingsmill  &c.  above  pleaded,  as  the  acknow- 
ledgment by  the  attorney-general  for  our  lady  the  Queen  of  the  same  plea,  being  seen 
and  by  the  Court  here  understood,  and  mature  deliberation  thereupon  first  had  by 
the  Serjeant  at  law  of  the  lady  the  Queen,  and  corroborated  by  the  attorney  of 
the  said  lady  the  Queen  thereto  and  present,  it  is  considered  that  the  aforesaid 
Sir  William  &c.,  their  heirs  and  assigns,  shall  and  may  have,  enjoy,  and  use  all  and 
singular  the  liberties  and  franchises  aforesaid,  in  the  information  specified,  within  the 
manors,  lands,  and  tenements  aforesaid,  and  all  and  singular  other  the  premises,  and 
that  the  letters  patent  and  deeds  aforesaid,  together  with  the  liberties,  franchises,  and 
free  customs  in  the  same  contained  and  specified,  shall  be  allowed  and  adjudged  to 
the  before-named  Sir  William  &c.,  their  [322]  heirs  and  assigns,  according  to  the  force, 
form,  and  effect  of  the  same  letters  patent  and  deeds,"  &c. 

On  the  production  of  this  document  in  evidence,  it  was  objected  by  Sir  T.  Wilde, 
Serjt.,  for  the  defendant,  that  it  was  inadmissible,  as  the  confession  by  the  Attorney- 
General  could  not  affect  the  lands  of  other  persons  not  parties  to  the  proceedings  ;  but 
the  learned  Judge  received  it  in  evidence,  and  it  was  accordingly  read. 

Another  document  put  in  was  an  inclosure  act  of  the  23  Geo.  3,  "  for  inclosing 
certain  commonable  lands  and  open  fields  in  the  manors  of  Burghclere  and  Highclere," 
which  contained  a  provision  that  nothing  in  that  act  should  prejudice,  lessen,  or  defeat 
the  right,  title,  or  interest  of  Lord  Porchester,  as  lord  of  the  manors  of  Highclere  and 
Burghclere,  or  any  future  lord  or  lords  of  the  said  manors,  in  and  to  the  seigniory 
rights  of  free  warren  and  free  chase  belonging  thereto.  The  recital  to  this  act  shewed 
that  the  copyholders  of  the  manors  were  interested  therein,  and  the  act  was  therefore 
put  in  as  an  admission  bj'  the  copyholders  of  the  right  there  reserved  ;  but  it  was 
objected  for  the  defendant  that  this  was  inadmissible,  as  it  was  nothing  more  than 
what,  as  a  matter  of  course,  it  was  usual  for  lords  of  manors  to  insert  in  inclosure 
acts,  and  did  not  amount  to  any  admission  at  all.  The  learned  Judge,  however, 
admitted  it  on  the  ground  that  the  copyholders  must  be  supposed  to  have  been  parties 
to  the  act. 

Evidence  was  also  given  of  the  declarations  of  two  deceased  copyholders,  that  the 
lord  of  the  manor  had  the  exclusive  right  to  the  game  on  their  copyholds  by  reason 
of  his  free  wairen.  It  was  objected  that  these  declarations  were  not  admissible,  as 
this  was  not  a  question  of  copyhold  right  over  manorial  custom.  The  learned  Judge 
received  the  evidence. 

Another  document  offered  in  evidence  was  the  record  of  a  judgment  obtained  in 
an  action  brought  by  the  present  plaintiff',  in  the  year  1840,  against  one  Child,  a  copy- 
holder of  Highclere,  for  having  trespassed  upon  the  plaintiff's  [323]  warren  in  the 
manor  of  Highclere,  and  in  which  the  defendant  had  suffered  judgment  to  go  by 
default.  This  was  objected  to,  on  the  ground  that  it  was  res  inter  alios,  and  that  at 
all  events,  in  so  recent  a  case,  there  should  be  proof  of  execution  or  satisfaction  of  the 
judgment.     The  learned  Judge,  however,  received  it  in  evidence. 

Certain  deputations  of  gamekeepers  over  the  manors,  which  used  the  words  "  free 
warren,"  were  also  put  in,  as  evidence  of  the  assertion  of  the  right  to  free  warren,  and 
those  keepers  who  were  still  living  were  produced  as  witnesses  to  shew  the  exercise  of 
their  office  over  some  of  the  copyholds.  These  were  also  objected  to  by  the  defendant, 
but  received  in  evidence,  and  left  as  such  to  the  jury. 

On  the  part  of  the  defendant,  a  grant  was  produced  for  the  purpose  of  shewing  the 
origin  of  the  right  claimed  by  the  plaintiff.  This  was  a  grant  by  letters  patent,  dated 
the  17th  of  September  in  the  16  Hen.  3,  to  the  then  bishop  of  Winchester,  that  he 
and  his  successors  might  have  free  warren  in  all  their  demesne  lands  in  England 
throughout  every  of  their  manors.(a)     It  was  offered  in  [324]  evidence  to  shew  that 

(a)  The  following  is  a  translation  of  the  charter : — "  Know  ye,  that  we  have 
granted  and  b}'  this  our  charter  have  confirmed  to  the  venerable  Father  in  Christ, 
Peter,  Bishop  of  Winchester,  for  us  and  our  heirs,  that  the  same  bishop  and  his 
successors  for  ever  may  have  free  warren  in  all  their  demesne  lands  which  the  same 
bishop  has  in  England,  throughout  every  of  his  manors,  for  fox  and  hare,  partridge 
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at  that  time  the  bishop  of  Winchester  was  not  entitled  to  more  than  free  warren  in  his 
demesne  lands,  and  it  was  contended,  that  this  must  be  assumed  to  be  the  origin  of 
the  right,  and  that,  at  all  events,  the  acceptance  of  that  charter  estopped  the  bishop 
and  those  who  claimed  under  him  from  claiming  any  more.  The  learned  Judge  how- 
ever ruled,  that  it  was  for  the  jury  to  say  whether  the  right  e.\isted  by  prescription, 
or  originated  within  time  of  memory ;  and  he  told  the  jury  that  if  it  began  by  the 
charter  of  Henry  III.,  it  could  not  extend  to  the  lands  of  copyholdei-s  or  freeholdeis 
of  the  manors. 

The  jury  found  for  the  plaintiff  on  all  the  i.ssues.(a) 

Sir  Thomas  Wilde  in  Easter  Term  moved  for  a  new  trial,  on  the  grounds  of  mis- 
direction, of  the  improper  reception  of  evidence,  and  that  the  verdict  was  against  the 
evidence.  First,  the  Quo  warranto  ought  not  to  have  been  received  in  evidence. 
It  ivas  an  information  hied  by  the  Queen's  attorney-general  against  the  defenrlants, 
calling  upon  them  to  shew  by  what  right  they  exercised  certain  franchises ;  and  there 
was  a  plea  to  that  information  setting  out,  first,  a  claim  by  prescription  to  certain 
franchises,  and,  amongst  the  rest,  to  free  warren,  and  then  a  claim  of  free  chase,  and 
certain  other  franchises  under  several  charters :  no  issue  was  joined  upon  that  plea, 
but  the  attorney-general  confessed  the  plea  to  be  true,  and  that  the  defendants  were 
entitled  to  the  franchises  they  claim;  and  then  there  is  a  judgment  upon  that  con- 
fession. It  has  every  appearance  of  a  mere  colourable  proceeding  to  make  a  title. 
It  is  remarkable  that  the  information  charges  the  defendants  with  having  claimed 
free  warren  in  all  the  demesne  lands  of  the  manors,  and  in  all  and  singular  the 
[325]  lands  of  their  tenants  and  men  within  the  manors  aforesaid,  and  the  words  in 
the  introductory  part  of  the  plea  correspond  with  the  words  of  that  charge,  "as  well 
in  the  demesne  lands  as  in  the  lands  of  all  and  singular  their  tenants  and  men,"  &c. ; 
but  when  it  comes  to  state  the  defendant's  claim  of  prescription,  it  is  confined  to 
"  free  warren  in  all  the  demesne  lands  of  the  manors  aforesaid."  This  is  the  only  part 
in  which  any  claim  of  prescription  is  set  up  ;  all  that  follows,  relating  to  very  numerous 
franchises,  are  claimed  under  grants.  Now  one  of  those  grants,  namely,  as  to  the 
goods  and  chattels  of  felons,  is  of  the  very  same  year,  viz.  the  16  Hen.  3,  as  the  grant 
of  free  warren  put  in  by  the  defendant ;  yet  the  grant  of  free  warren  is,  in  the  plea  to 
that  information,  wholly  suppressed.  The  defendant  must  have  been  aware  of  both, 
yet  he  found  it  convenient  to  notice  only  one  ;  for  one  cannot  imagine  that  any  bona 
fide  search  could  have  been  made  which  would  not  have  led  to  the  discovery  of  the 
grant  by  charter  in  both  cases.  If  then  the  grant  is  the  origin  of  the  claim,  it  may 
operate  upon  the  lands  of  the  Grown,  or  upon  the  lands  of  the  grantee,  but  it  cannot 
operate  upon  the  lands  of  any  third  party  ;  AUorncy-Guncral  v.  Parsons  ("2  C.  &  Jer. 
279).  Then,  upon  what  ground  is  the  judgment  in  the  Quo  warranto  evidence?  It 
calls  upon  a  subject  to  account  for  the  exercise  of  certain  rights,  and  the  Crown,  by 
the  attorney -general,  confesses  that  the  subject  has  the  right  claimed  ;  but  tliat 
confession  cannot  bo  evidence  to  afl'ect  the  lands  of  other  subjects,  neither  parties  to 
the  grant  nor  to  the  proceeding.  It  was  impossible  for  them  to  come  in  and  contest 
the  claim.  There  could  be  no  examination  of  witnesses  in  Court,  for  there  was  no 
issue  joined  ;  nor  is  there  any  legal  power  in  the  attorney-general  to  examine  them 
himself.(i)     It  is  not  a  case  in  which  the  record  would  be  admissible  upon  the  ground 

and  pheasant ;  so  that  no  one  may  enter  the  warren  aforesaid  to  take  therein  fox  or 
hare,  partridge  or  pheasant,  without  the  will  and  license  of  the  same  bisliop  or  his 
successors,  on  forfeiture  to  us  of  ten  jiounds.  Wherefore  we  will  and  strictly  command 
for  us  and  our  heirs,  that  the  same  bishop  and  his  successors  for  ever  may  have  free 
warren  in  all  the  demesne  lands  which  the  sume  bishop  has  in  England  throughout 
every  of  his  manors  for  fox  and  hare,  partridge  and  phea.sant,  well  and  in  peace,  freely 
and  (piielly,  with  all  liberties  and  free  customs  to  like  warrens  pertaining  ;  so  that 
none  may  enter  the  warren  aforesaid  to  take  therein  fox  or  haie,  partridge  or  pheasant, 
without  the  will  and  license  of  the  same  bishop  or  his  successors,  on  forfeiture  to  us 
of  ten  pounds  as  is  aforesaid." 

(a)  It  was  also  objected  at  the  trial,  that  the  disturbance  of  a  franchise  of  free 
warren  over  another  person's  land  was  not  the  subject  of  an  action  of  trespass,  but 
only  of  case.     This  objection  was,  however,  alxmdoned  on  moving  for  the  rule. 

(/')  This  form  of  entry  is,  however,  in  conformity  with  good  precedents.  See  Co. 
Ent.  f. 


136  THE    EARL    OF    CARNARVON    »'.   VILLEBOIS  13M.  &W.  326. 

of  [326]  reputation,  noi-  are  the  circumstances  stated  on  this  record  such  as  to  make  it 
evidence  of  reputation ;  for  there  is  no  finding  by  a  jury. 

But  neither  was  this  record  properly  submitted  by  the  learned  Judge,  for  he  gave 
much  more  effect  to  it  than  he  ought  to  have  done,  in  presenting  it  to  the  jury  as  an 
important  document  It  is  to  be  observed  that  the  grant  of  free  warien  by  Henry  III., 
is  in  form  an  original  grant,  exactly  like  the  other  charters  under  which  the  defendants 
in  the  information  claimed  ;  and  when  we  find  parties  getting  franchises  of  the  most 
extensive  nature  by  successive  grants,  can  it  be  believed  that  those  parties  would 
accept  a  charter  giving  a  more  limited  right  than  was  possessed  by  them  under  an 
older  title's  Independently  of  the  legal  effect  of  accepting  such  a  charter,  the  learned 
Judge  entirely  omitted  to  look  at  the  effect  of  this  charter  of  free  warren  as  evidence 
to  shew  that  there  had  been  no  previous  grant  or  prescription.  Such  an  original 
grant  would  not  have  been  obtained  without  its  being  communicated  to  the  Crown 
that  the  right  had  before  existed,  or  been  exercised  or  granted  before.  [Parke,  B. 
There  was  a  charter  of  the  12  Edw.  1,  granting  a  free  chase.  Would  not  this  alone 
have  supported  the  action  ?]  That  could  not  operate  on  the  copyholds,  as  they  must 
have  existed  beyond  time  of  memory  ;  nor,  in  fact,  does  a  chase  include  a  warren. 
Even  if  a  prescription  actually  existed  before  the  grant  of  free  warren  of  16  Hen.  3, 
by  the  acceptance  of  that  grant  it  was  extinguished.  In  Com  Dig.  title  "Prescrip- 
tion," (G.),  it  is  said,  "So  if  a  man  has  franchises  by  prescription,  and  the  king  grants 
the  same  liberties  to  him  by  charter,  he  cannot  afterwards  claim  them  by  prescrip- 
tion." The  same  doctrine  is  to  be  found  also  in  17  Viner's  Abr.  p.  277,  plac.  5,  and 
in  the  note,  and  also  in  p.  278.  And  the  ground  seems  to  be  this,  that  a  subject, 
accepting  a  grant  from  the  Crown  of  a  right,  is  estopped  by  the  acceptance  of  the 
grant  from  setting  up  any  right  other  [327]  than  that  contained  in  the  grant  accepted. 
There  is  indeed,  an  exception  to  that  rule  in  cases  where  the  subject  has  a  general 
interest,  as,  if  a  court  exists,  the  prescriptive  rights  attached  to  it  prior  to  the  accept- 
ance of  a  charter  seem  not  to  be  affected  ;  but  that  is  on  the  ground  that  the  Crown 
cannot  devest  the  rights  of  the  subject  by  altering  the  constitution  of  a  court  once 
erected.  According  to  this  charter  of  the  17th  of  September,  16  Hen.  3,  the  right  of 
free  warren  was  limited  to  the  demesne  lands.  The  term  "demesne  lands"  was  held, 
in  The  Attorney-General  v.  Parsons  (2  Cr.  &  J.  279),  after  most  learned  and  laborious 
investigation,  to  signify  properly  lands  of  a  manor  which  are  in  the  proper  hands  of 
the  lord,  or  which  the  lord  has  the  power  of  taking  into  his  own  hands.  Such  a  grant 
being  shewn,  evidence  of  user  must  be  referred  to  it.  [Parke,  B.  There  is  evidence 
of  modern  usage,  some  of  less  and  some  of  more  importance,  in  support  of  the  right 
claimed.  You  say  that  it  is  inconsistent  with  the  charter:  but  there  is  no  incon- 
sistency. For  may  not  the  land  in  question  have  been  demesne  land  in  the  hands  of  the 
lord  at  the  time  of  that  grant,  and  have  come  into  the  lord's  hands  on  the  expiration 
of  the  interest  of  the  copyhold  tenant,  and  before  he  chose  to  demise  them  according 
to  the  ancient  custom  1]  Such  a  presumption  would  be  against  all  reasonable  proba- 
bility ;  besides,  this  grant  over  demesnes  would  not  operate  on  a  copyhold  temporarily 
in  the  lord.  Nor  is  this  a  claim  over  the  defendant's  copyhold  only,  but  over  all  the 
copyholds  of  the  manor.  [Parke,  B.  It  renders  it  less  probable  if  it  extends  over 
more  copyholds  ;  but  is  it  necessarily  inconsistent  even  then  ^  May  not  all  those  copy- 
holds have  reverted  to  the  lord's  hands,  and  been  re-granted  since  the  grant  of  free 
warren  in  the  16  Hen.  3?  It  is  a  grant  over  the  then  demesne  lands  which  would  not 
include  the  lands  of  those  tenants  who  [328]  had  prior  interests,  but  would  all  the 
subsequent  ones.  The  grant  was  before  the  Statute  of  Quia  Emptores.]  What  the 
law  understands  by  demesnes  are  those  lands  which  have  not  been  copyholds,  but  are 
held  by  the  lord  in  his  own  hands  and  for  his  own  purposes.  A  copyhold,  when 
re-granted  by  the  lord,  is  subject  to  the  same  incidents  as  it  possessed  when  it  came 
into  his  hands,  and  these  cannot  be  charged  by  the  mesne  acts  of  the  lord.  The 
learned  Judge  treated  the  judgment  of  the  couit,  upon  the  confession  of  the  attorney- 
general,  as  evidence  of  a  right  by  prescription  both  upon  the  demesne  lands  and  the 
lands  of  the  tenants ;  whereas  the  claim  by  prescription  in  the  substantial  part  of  the 
plea  is  only  to  the  demesne  lands,  although  it  appears  from  the  introductory  part  of 
the  plea,  that  it  was  intended  to  cover  the  whole  charge  in  the  information.  It  was 
treated  as  an  acknowledgment,  on  the  part  of  the  Crown,  of  a  general  right  both  in 
respect  of  the  demesne  lands  and  the  lands  of  the  tenants ;  as  a  confession  of  the  right 
set  up  by  the  now  plaintiff. 
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Another  objection  is  to  the  reception  of  an  act  of  the  23  C4eo.  3,  for  inclosing  the 
commonable  lands  in  the  manors  of  Burghclere  and  Highclere,  which  contained 
a  clause  that  nothing  should  prejudice  the  rights  of  the  lord  of  the  manor  to  the  rights 
of  free  warren  and  free  chase.  It  was  put  in  as  evidence  of  an  admission  b\'  the  copy- 
holders, of  the  existence  of  the  right.  But  it  is  nothing  more  than  an  agreement  that 
the  act  shall  be  without  prejudice  to  the  lord's  rights  :  it  is  no  admission  of  any  right 
— it  merely  refers  to  the  right  he  before  had,  whatever  it  may  be  ;  and  if  he  had 
nothing  before,  nothing  was  saved  by  it.  It  was,  however,  admitted  in  evidence,  on 
the  ground  that  the  copvholders,  whose  rights  of  common  were  referred  to  in  it,  must 
be  supposed  to  be  parties  to  it. 

Evidence  was  also  adduced  of  the  declarations  of  two  deceased  copyholders.  Their 
admissions  amounted  to  little  [329]  more  than  a  statement  of  their  indisposition  to 
dispute,  at  great  cost,  a  claim  which  the  plaintiff'  might  perhaps  establish  at  last ;  but 
this  is  not  a  question  of  copyhold  or  manorial  right.  [Parke,  B.  Every  copyholder 
and  freeholder  within  the  manor  is  interested  in  the  existence  of  such  a  right.]  It  is 
not  like  the  custom  of  a  manor  which  cannot  apply  to  one  man's  copyhold  without 
applying  to  others,  nor  is  it  like  a  question  as  to  the  boundary  of  a  manor.  In  cases 
of  custom  one  common  right  binds  the  whole,  andeach  has  the  same  interest  as  all  the 
rest  to  inquire  and  ascertain  the  right ;  but  that  is  not  so  as  regards  the  present  claim. 
The  declarations  of  these  copyholders  were  therefore  not  receivable. 

Another  objection  made  was  to  the  reception  of  the  record  of  a  judgment  obtained 
in  1^41,  in  an  action  against  one  Child  for  having  trespassed  upon  the  warren  in  the 
manor  of  Highclere,  he  having  suffered  judgment  by  default.  It  is  true  that  a  judg- 
ment in  an  action  brought  against  a  person  who  stands  in  the  same  right,  may  be 
evidence  against  another  ;  but  even  then,  where  one  action  is  brought  almost  immedi- 
ately after  the  other,  the  judgment  ought  not  to  be  admitted  without  proof  of  execu- 
tion, or  of  payment  of  the  damages.  But  here  it  was  not  evidence  w^hieh  ought  to 
have  been  received  at  all,  as  against  the  defendant,  for  he  was  neither  party  nor  privy 
to  it,  nor  was  he  the  tenant  of  the  .same  land. 

Certain  deputations  of  gamekeepers  were  also  adduced,  as  evidence  of  the  assertion 
of  the  plaintiff's  right  to  free  warren.  But  a  right  of  free  warren  has  nothing  to  do 
with  the  appointment  of  a  gamekeeper.  It  is  doubtful  whether  the  owner  of  a  free 
warren  is  authorized  to  appoint  a  deput}^  to  exercise  his  franchise.  These  deputations 
were  therefore  only  referable  to  the  plaintiff's  character  as  the  lord  of  the  manor ; 
but  they  were  treated  as  acts  in  the  exercise  of  the  right  of  free  warren,  which  was 
a  misdirection  on  the  part  of  the  learned  Judge.  [Parke,  [330]  B.  These  deputations 
may  be  treated  as  licenses,  accompanied  by  acts  in  pursuance  of  them  ;  they  amount 
to  licenses  to  shoot  over  another  man's  land.]  The  objection  is  that  there  is  nothing 
except  the  introduction  of  the  words  "  free  warren  "  in  them,  to  make  them  different 
from  the  ordinary  deputation  of  a  gamekeeper.  They  were  put  forward  as  important 
records  of  the  right,  but  they  had  nothing  to  do  with  free  warren,  and  ought  not  to 
have  been  left  ;is  evidence  of  it  at  all.  [Parke,  B.  It  may  be  very  slight  e\idence  of 
the  ownership  of  the  free  warren.  Each  act  of  ownership  may  be  slight  in  itself,  but 
it  is  only  by  such  acts  that  rights  of  this  kind  can  be  established.]  A  letter  written 
by  the  plaintiff'  or  his  ancestor,  stating  that  he  had  this  right,  would  be  no  evidence 
for  him,  and  his  putting  it  in  another  document  would  be  no  better.  [Kolfe,  B.  The 
gamekeeper  does  in  fact  shoot  upon  other  people's  land,  and  he  from  time  to  time 
receives  his  authority  from  the  person  claiming  free  warren  ;  and  if  the  deputation 
contains  a  recital  of  right  of  free  warren,  that  would  coverall.  Surely  that  is  evidence. 
Parke,  B.  We  will  consider  whether  the  rule  should  be  granted.] 
On  a  subsequent  day, 

Pakke,  B.,  said.  There  was  a  case  of  Tlie  Earl  of  Carnarvon  v.  ViUehoU,  in 
which  a  motion  was  made  a  few  days  ago  by  my  Brother  \Vilde  for  a  new  trial,  on  a 
variety  of  grounds  ;  on  the  ground  of  misdirection  and  on  the  ground  of  receipt  of 
improper  evidence,  and  that  the  verdict  was  contrary  to  the  weight  of  the  evidence. 
On  the  last  point,  we  took  time  to  consult  with  the  learned  Judge,  and  he  has  com- 
municated to  us  his  opinion,  that,  so  far  as  the  question  was  one  for  the  jury,  ho 
is  not  dissatistied  with  the  verdict.  And  the  question  will  be,  whether  my  Brother 
Wilde  is  entitled  to  a  rule  to  shew  cause  on  the  other  grounds. 

[331]  Now,  the  first  ground  of  objection  was  as  to  the  reception  of  a  document  which 
was  a  Quo  warranto  information,  filed  by  the  attorney-general,  calling  on  a  person  of 

Ex.  Div.  IX.— 5* 
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the  name  of  Kingsmill,  under  whom  the  plaintiff  claimed,  to  shew  by  what  title  he 
had  and  used  divers  franchises  in  the  manors  of  Highcleie  and  Eurghclere,  and  the 
objection  was,  that  that  judgment  was  not  receivable  in  evidence.  The  plaintiff  in 
the  present  action  is  lord  of  the  manors  of  Highclere  and  Eurghclere,  deriving  title 
under  the  bishops  of  Winchester,  and  he  claims  that  the  bishops  of  Winchester,  from 
time  immemorial,  had  a  right  of  free  warren,  as  well  in  the  demesne  lands  as  in 
the  lands  of  the  tenants  of  those  manors.  This  information  was  filed  in  the  reign  of 
Queen  Elizabeth  by  the  attorney-general  of  that  day,  against  the  defendant,  who  was 
the  attorney-general  of  the  Court  of  Wards  and  Liveries,  and  who  was  the  then  owner 
of  these  two  manors.  The  first  question  is,  whether  the  document  was  receivable  in 
evidence.  As  to  that,  we  are  all  clearly  of  opinion  that  it  was  receivable  in  evidence, 
being  the  judgment  of  a  competent  Court  upon  a  matter  of  a  public  nature,  which 
concerns  the  Crown  and  the  subject.  It  is  admissible  on  the  same  footing  as  an 
allowance  before  the  Justices  of  Eyre,  an  inquisition  post  mortem,  or  as  inquisitions 
issuing  out  of  this  court,  to  ascertain  the  extent  of  the  Crown  lands  Therefore,  we 
think,  upon  the  ground  as  to  the  reception  of  that  evidence,  there  ought  to  be  no 
rule  for  a  new  trial. 

There  were  also  several  other  olijections  made  to  the  reception  of  evidence.  One 
was,  that  an  enclosure  act  of  the  waste  lands  in  the  manors  of  Eurghclere  and  High- 
clere, of  the  23  Geo.  3,  was  received  in  evidence,  which  inclosure  act  contained  a 
proviso  that  nothing  shall  prejudice  the  right  or  title  of  free  warren  in  Loid  Carnarvon, 
but  that  he  shall  have  it  in  as  full  and  ample  a  manner  as  he  had  enjoyed  it  before. 
It  was  contended  that  this  was  only  a  saving  of  such  right  as  he  in  fact  had,  and  no 
recognition  [332]  of  the  right  claimed.  Eut  in  the  wording  of  the  act  it  is  impossible 
to  say,  that  there  was  not  some  recognition  of  the  right  upon  a  subject-matter  upon 
which  evidence  of  reputation  would  be  receivable.  Upon  that  we  have  no  doubt  ; 
because  this  is  a  franchise  originating  with  the  Crown,  and  is  claimed  as  co-extensive 
with  the  limits  of  both  manors.  On  this  ground,  therefore,  we  think  that  document 
was  admissible. 

Then,  again,  it  was  contended,  that  the  declarations  of  two  deceased  copyholders 
as  to  the  right  to  free  warren,  not  over  the  demesne  lands  of  the  manor,  but  over  all 
the  copyholds  of  the  manor,  had  been  improperly  received  ;  and  the  objection  was, 
that  such  declaiations  were  admissible  only  as  applicable  to  their  own  copyholds. 
For  the  reasons  before  given,  that  this  is  a  right  of  a  public  nature,  and  claimed  as 
co-extensive  with  the  whole  manor,  in  which  all  the  tenants  of  the  manor  have  an 
interest,  we  think  their  declarations  are  admissible  in  evidence.  For  the  same  reason, 
the  judgment  in  an  action  of  trespass  for  breaking  and  entering  the  free  warren  of 
Highcleie  and  Eurghclere,  was  also  admissible. 

Another  objection  was,  that  the  learned  Judge,  in  commenting  upon  the  document 
to  which  I  have  referred,  namely,  the  judgment  in  the  Quo  warranto,  told  the  jury 
that  it  was  some  evidence  of  a  prescriptive  right.  We  have  looked  through  the 
document  with  a  view  to  ascertain  whether  there  was  a  ground  for  saying  that  it  sup- 
ported a  prescriptive  right  to  the  free  warren  both  over  the  demesne  lands  of  the  lord 
and  also  over  the  lands  of  all  the  tenants.  Now,  it  appears  to  us,  that  it  is  evidence 
of  a  right  to  that  extent.  The  Quo  warranto  is  filed  to  know  by  what  authority 
Kingsmill  and  his  co-defendants  claimed  the  right,  among  other  things,  of  free  warren 
"as  well  in  the  demesne  lands  of  the  said  manor,  as  in  the  lands  of  all  and  singular 
their  tenants  and  men  within  the  manors  aforesaid  ;"  together  with  various  other 
franchises,  among  [333]  the  rest  free  chase.  The  plea  states  that  the  defendants 
claim  to  have  free  warren,  as  well  in  the  demesne  lands  of  the  said  manor  as  in  the 
lands  of  all  and  singular  their  tenants  and  men  within  the  manors  aforesaid.  And  as 
to  the  manors  of  Highclere  and  Eurghclere,  they  say  that  the  bishops  of  Winchester 
were  seised  of  those  manors  and  that  they,  time  out  of  mind,  had  free  warren  in  all 
the  demesne  lands  of  the  manors  aforesaid,  and  so  forth,  not  saying  that  the  bishops 
had  free  warren  in  the  lands  of  themselves  and  their  tenants.  It  then  proceeds  to 
state  the  grounds  on  which  all  the  other  franchises  are  claimed.  And  thereupon  the 
attorney-general,  instead  of  repl}'ing  to  the  plea,  confesses  that  the  plea  is  true,  and 
that  the  defendants  are  entitled  to  all  the  franchises  mentioned  in  the  plea,  and  the 
judgment  of  the  Court  is,  that  the  defendants  are  entitled  to  the  franchises  specified 
in  the  information.  Now,  the  franchise  specified  in  the  information  is  not  merely  in 
the  demesne  lands,  but  also  in  the  lands  of  all  the  tenants ;  and  the  judgment  of  the 
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Court  is,  th.it  the  iJcfendants  iire  entitled  to  the  franchise  to  the  full  extent  mentioned 
in  the  inforraatiou.  Therefore,  it  is  impossible  to  say,  that  this  record  is  not  some 
evidence  of  the  right,  to  the  full  extent  of  the  free  warren  both  over  the  demesne 
lands,  and  also  over  the  lands  of  the  tenants  ;  and  the  probability  is,  looking  at  the 
record,  that  it  is  a  mere  slip  in  the  plea.  Most  likely,  that  was  a  mere  accidental 
omission  in  the  plea  or  the  record.  However,  upon  the  confession  of  the  attorne}'- 
general,  the  judgment  of  the  Court  goes  to  the  full  extent  of  confirming  the  franchise, 
not  meiely  in  the  demesne  lands,  but  also  in  the  lands  of  the  tenants 

Therefore,  it  appears  to  us,  that  the  learned  Judge  was  perfectly  correct  in  telling 
the  jury,  that  this  was  some  evidence  of  a  prescriptive  right.  As  to  the  weight  of  the 
evidence,  he  appears  to  have  made  comments  upon  that,  and  it  was  a  question  for 
the  jury. 

[334]  There  remains  only  one  point  to  be  considered.  My  Brother  Wilde,  on  the 
part  of  the  defendant,  produced  a  charter  in  the  reign  of  Henry  HI.,  granting  to  the 
then  bishop  of  Winchester  free  warren  in  his  demesne  lands,  not  saj'ing  in  the  lands 
of  his  tenants  iK:e.,  and  this  was  produced,  on  the  part  of  the  defendant,  to  shew  that 
at  that  time,  in  the  reign  of  Henry  HI.,  the  bishop  could  clearly  not  be  entitled  to 
more  than  free  warren  in  the  demesne  lands.  It  was  contended,  that  this  was  an 
estoppel  of  the  bishop  to  claim  more.  On  that  point  the  Court  thinks  there  ought 
to  be  a  rule ;  because,  it  is  a  question  whethei-,  if  a  person  has  a  prescriptive  right  of 
a  greater  extent,  and  accepts  a  charter  as  matter  of  record  to  a  less  extent,  that 
prescriptive  right  is  not  merged.     On  that  point  only  the  Court  grants  a  rule. 

The  above  rule  having  been  granted,  in  Trinity  Term  (June  1), 

Erie,  Smirke,  Merewether,  and  Hayward  shewed  cause.  On  the  present  argument 
it  must  be  assumed,  after  the  verdict  of  the  jury,  that  the  defendant's  predecessors, 
lords  of  the  manors  of  Highclere  and  Burghclere,  of  right  had  the  franchise  of  free 
waiTcn  as  appurtenant  to  those  manors  by  prescriptiou  until  the  reign  of  Henry  HI., 
and  that  they  have  ever  since,  de  facto,  exercised  that  right  under  their  supposed 
prescriptive  title,  and  not  merely  under  that  grant.  It  may  be  further  conceded, 
although  the  fact  was  not  found  by  the  jury,  that  the  charter  was  accepted. 
[Pollock,  C.  B.  We  must  assume  an  acceptance  ;  if  any  thing  turns  upon  non-accept- 
ance, the  case  may  have  to  be  sent  back  for  a  new  trial.]  The  only  question  is, 
therefore,  whether  the  grant  within  time  of  memory,  extinguished  the  prescriptive 
right.  The  authorit}'  cited  for  this  doctrine  is  Com.  Dig.  "  Prescription,"  (G.),  where 
it  is  stated,  that  liberties  founded  on  prescrip-[335]-tion  cannot  be  claimed  as  pre- 
scriptive, after  a  grant  of  the  "  same  liberties "  by  charter.  No  authority  is  given, 
but  this  dictum  is  probably  borrowed  from  Bro.  Abr.,  Prescription,  pi.  102,  and  the 
reason  there  assigned  is,  that  a  "writing  shall  determine  a  contract  and  matter  in 
fact ; "  and  a  case  of  Easter  Term,  33  Hen.  8,  is  cited,  which  is  not  to  be  found  in  the 
printed  Year  Books.(«)  The  same  case  is  referred  to  in  Bro.  Ab.,  Estoppel,  pi.  210, 
where  the  Year  Book,  21  Hen.  7,  fo.  5,  is  cited  for  the  proposition  that  rents,  commons, 
and  other  things  claimed  by  prescription,  if  afterwards  taken  by  patent  or  deed,  are 
determined  "  by  conclusion  ;  "  and  the  same  Year  Hook  of  Hen.  7  is  also  referred  to, 
arguendo,  in  Hayward  v.  Fulcher  (Palm.  494)  and  SItddon  v.  Hodges  (l)y.  153  b.  in 
notis).  It  appears,  therefore,  that  the  only  original  authority  for  this  doctrine,  which 
in  the  above  passages  is  put  upon  the  ground  of  merger  or  surrender  and  estoppel, 
is  the  case  from  21  Hen.  7,  which,  upon  examination,  will  be  found  to  be  rather  an 
authority  the  other  way.  An  abbot,  who  was  bound  by  prescription  to  find  a  chantry 
priest,  executed  an  agreement  under  seal  to  do  so.  In  an  action  against  the  al)bot 
for  neglect  of  his  duty,  in  which  the  obligation  was  alleged  to  be  prescriptive,  the 
defendant  pleaded  the  indenture  in  bar,  and  his  counsel,  Yardley  and  Cutler,  relied 
upon  the  above  doctrine,  and  contended  that  the  prescriptive  obligation  could  no 
longer  be  enforced.  Kingsmill  and  Butler,  contri,  contended,  that  the  deed,  l)eing 
in  attirmance  of  the  prescription,  did  not  determine,  but  rather  conKrm  it  ;  and  of  this 
opinion  were  Frowick,  C.  J.,  and  Fisher  and  Yavisor,  Js.,  who  also  mentioned  a  case 
wherein  it  was  adjudged  that  a  prescriptive  annuity  was  uot  destroyed  and  converted 
into  a  rent-charge,  by  accepting  a  [336]  grant  to  enable  the  annuitant  to  distrain  in 

(a)  This  was  probably  a  MS.  case,  as  no  folio  or  reference  to  any  Year  Book 
is  given. 
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case  of  default. («)  The  Scame  case  is  correctly  abridged  in  Bro.  Abr.,  Prescription, 
pi.  35.  It  is  evident  that  the  argument  of  the  abbot's  counsel  in  the  case,  instead  of 
the  decision  of  the  Court,  has  been  adopted  in  the  abridgments,  and  found  its  way 
into  Comyns's  Digest.  The  doctrine,  unless  received  with  qualifications,  cannot  be 
supported  on  principle,  and  is  at  variance  with  later  decisions.  In  Crewe  v.  Vernon 
(Moor,  818),  a  prescriptive  right  of  turbary  was  held  not  to  be  extinguished  by  a 
modern  grant  of  it,  which,  though  in  form  a  new  grant,  in  effect  enured  as  a  confirma- 
tiou.  So,  in  Goodsm  v.  Dvffield  (Cro.  Jac.  313),  a  court  by  custom,  which  was  afterwards 
granted  by  the  Crown  by  the  words  concessimus  et  confirmavimus,  was  held,  never- 
theless, to  continue  to  be  a  prescriptive  court;  and,  per  Curiam,  the  grantees  may  use 
their  grants  either  as  confirmations  or  grants,  and  may  claim  by  prescription,  notwith- 
standing the  charter ;  for,  as  Flemming,  J.,  said,  "  Every  corporation  useth,  in  every 
king's  time,  to  take  a  confirmation  of  liberties ;  otherwise  they  must  plead  an  allow- 
ance," &c.  In  Addiiujlon  v.  Clode  (2  W.  Bl.  989),  the  same  doctrine  is  distinctly  held, 
and  is  also  supported  by  Holt,  C.  J.,  in  Rex  v.  Larwood  (1  Ld.  Raym.  32),  and  Haddock's 
cutie  (T.  Kaym.  43.5).  Indeed,  the  use  of  the  word  "concessimus"  in  a  charter  of 
confirmation  is  familiar  to  the  courts  ;  it  was  recognised  in  The  Mayor  of  London  v.  Lynn 
(1  H.  Bl.  212,  n.  (e)),  and  is  to  be  found  in  Maddox's  Formulare  Anglicanum,  tit. 
Confirmation. 

It  is  not,  however,  necessary  to  contend,  that  a  grant  of  the  same  identical  franchise 
will  not  determine  the  same  right  already  existing  by  prescription  ;  for  here  there 
is  no  such  grant.  The  prescriptive  right  claimed  by  the  plaintiff  [337]  is  free  warren 
in  copyhold  and  other  lands  of  the  manors  of  Highclere  and  Burghclere.  The  right 
granted  by  Hen.  III.  to  the  Bishop  of  Winchester  and  his  successors,  is  free  warren 
in  all  his  demesnes  throughout  England.  On  the  union  of  two  rights  so  different 
there  can  be  neither  estoppel  nor  merger.  By  the  prescription,  the  franchise  is  claimed 
as  appurtenant  to  those  particular  manors ;  by  the  grant,  the  franchise  is  one  to  be 
enjoyed  in  gross,  without  reference  to  any  particular  lands ;  and  though  it  appeared 
at  the  trial  that  the  bishop  then  possessed  Highclere  and  Burghclere,  his  right  over 
those  manors  must  now  be  taken  to  have  been  appurtenant,  and  belonging  to  him,  not 
as  bishop,  but  as  lord  of  the  manor.  There  is  no  authority  for  saying,  that,  under 
such  circumstances,  the  older  right  will  merge  in  or  be  destroyed  by  the  new  one. 
Besides,  the  grant  ought,  at  least,  to  be  co-extensive  with  the  prescription.  Now  it  is 
contended  by  the  defendant,  that  a  grant  within  time  of  memory  will  not  give  a  right 
over  any  lands  except  demesnes  in  the  strict  sense  of  the  word,  and  will,  therefore, 
be  inoperative  on  copyholds  or  freeholds  held  of  the  manor.  It  is  not  clear  that  the 
grant  of  free  warren  over  demesnes  would  not  extend  over  copyholds,  which  are  parcel 
of  them,  according  to  K'inter  v.  Loveden  (1  Ld.  Raym.  267  ;  S.  C.  Comyns'  Rep.  37), 
though  the  grantee  would  not  be  able  to  exercise  his  franchise  without  leave  and 
license,  or  other  lawful  possession  of  the  land  ;  but,  admitting  this  restrained  con- 
struction of  the  grant  to  be  the  correct  one,  the  jury  have  here  found  that  the 
prescription  extended  over  copyholds  :  the  utmost  effect,  therefore,  of  the  grant  was 
to  extinguish  the  prescription  over  the  lord's  proper  demesnes,  and  to  leave  it 
untouched  over  the  copyholds.  In  this  view  of  the  case,  it  is  as  if  a  lessee  for  years 
of  Blackacre  and  Whiteacre  were  to  take  a  new  lease  of  Blackacre,  which  would 
operate  as  a  surrender  of  his  pre-[338]-vious  interest  in  Blackacre  only,  but  leave  his 
term  and  interest  in  the  rest  unimpaired. 

Sir  T.  Wilde,  Cockburn,  and  Butt,  in  support  of  the  rule.  The  authorities  cited 
on  the  other  side  are  really  in  the  defendant's  favour.  In  the  eases  in  which  new 
charters  of  franchises  have  been  held  to  be  merely  confirmatory,  as  in  Th-i  Mayor  of 
London  v.  Lynn,  they  recite  the  prescription  and  confirm  it.  In  the  earliest  case 
which  has  been  cited,  that  of  the  21  Hen.  7,  fo.  5,  the  title  by  prescription  was 
probably  recited  and  confirmed  ;  but  in  that  case  it  was  said,  that  where  the  grant 
difl'ers  fVom  the  claim  by  prescription,  the  title  by  prescription  is  gone ;  and  this  is  a 
recognition  of  the  doctrine  now  contended  for.  In  Sir  Robert  Brook's  reading  on  the 
Statute  of  Limitations,  39,  it  is  said,  "  A  man  hath  had  a  fair  and  market  by  prescrip- 
tion on  certain  days,  and  afterwards  the  king  grants  the  same  liberty  to  him  by  his 

(a)  The  case  is  probably  in  Y.  B.  34  Hen.  6,  fo.  36,  where  a  jury  were  allowed  to 
find  a  presumptive  annuity,  though  the  annuitant,  in  order  to  shew  possession, 
produced  a  grant  within  time  of  memory. 
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letters  patent  forty  years  before  the  ascension,  1546,  and  in  a  quo  warranto,  a  month 
after  the  ascension  i^c.,  he  makes  his  claim  to  that  by  prescription,  by  an  usage  before 
&c. ;  this  is  not  a  good  prescription  upon  the  matter,  because  the  grant  determines  the 
prescription,  as  an  obligation  determines  a  contract."  The  cases  relied  upon  by  the 
plaintitr  are  cases  where  the  grants  appeared  on  the  face  of  them  to  be  confirmations. 
A  party  must  take  a  right  granted  by  the  Crown  in  the  way  in  which  the  Crown 
chooses  to  grant  it,  or  not  at  all.  It  is  important  to  the  Crown  to  know  what  it 
grants,  and  the  real  state  of  the  title  ;  and  a  person  who  takes  such  a  grant  cannot 
afterwards  be  permitted  to  say  that  he  already  had  a  larger  right.  If  the  king  is 
deceived  in  this  grant,  it  is  void  altogether :  Alcock  v.  Cooke  (5  Bing.  340,  3-54).  The 
charter  is  here  in  the  form  usually  adopted  for  an  original  grant,  and  is  given  by  a 
contemporary  [339]  writer  as  such;  Bracton,  lib.  11,  c.  16,  s  5;  in  which  the  word 
"confirm  "  must  be  construed  to  refer  to  the  previous  agreement  to  grant.  As  respects 
the  rights  which  individuals  had  gained  at  the  time  of  the  granting  of  this  charter, 
the  Crown  could  not  interfere  with  them.  Neither  a  copyhold  nor  a  grant  of  free 
warren  over  it,  can  be  good  within  time  of  memory,  and  the  latter  cannot  exist  over 
the  former,  unless  the  copyhold  were  so  created  as  to  let  in  such  a  right.  There 
might  indeed  be  a  custom  within  the  manor  that  the  lord  should  have  the  right  to  kill 
game  over  it,  but  a  right  of  warren  antecedent  to  a  customary  tenure  can  hardly  be 
presumed.  The  gi'ant  having  no  reference  to  any  prior  existing  rights,  the  grantee 
must  take  according  to  the  terms  of  it.  It  clearly  would  not  be  competent  for  a  party 
taking  what  was  expressly  an  original  grant  to  set  up  an  antecedent  right  by 
prescription.  Com.  Dig,  tit.  "Prescription,"  (G.),  is  an  authority  to  that  extent.  But 
it  is  said  that  the  doctrine  had  its  origin  in  the  argument  of  counsel  in  the  case  cited 
from  the  Y.  B.  21  Hen.  7,  fo.  5,  and  that  the  judgment  was  against  it.  But  that  is 
not  so,  for,  according  to  that  case,  given  in  Viner,  tit.  "  Prescription,"  (T.),  278,  it  was 
held  "per  Frowick,  C.  J.,  and  Fisher  and  Vavisor,  Js.,  that  the  prescription  remains, 
because  the  deed  is  in  affirmation  of  the  prescription,  and  of  the  same  thing,  and  not 
contrariant ;  and  the  deed  recites  the  prescription  ;  so  that  it  appears  that  the  intent 
of  the  deed  is  to  perform  the  prescription,  and  not  to  take  away  the  prescription."  .  .  . 
"Contra,  if  the  grant  had  been  contrary  to  the  prescription."  There  is  in  this  no 
disapproval  of  the  argument  in  that  case,  but  the  contrary.  So,  in  Finch's  Law,  b.  1, 
pi.  23,  it  is  said,  "  A  man  hath  libei-ties  bv  prescription,  and  after  taketh  a  grant  of 
those  liberties  by  letters  patent  from  the  king ;  this  determineth  the  prescription,  for 
a  matter  in  writing  determineth  a  matter  in  fact ;"  for  which  the  case  21  Hen.  7, 
fo.  5,  is  also  referred  to.  In  Ifii/f/iiis's  [340]  case  (6  Co.  45),  it  is  said,  "  If  a  man  hath 
a  liberty  by  prescription,  and  taketh  letters  patent  of  them,  the  matter  of  record  doth 
drown  the  prescription  which  was  the  inferior,  as  it  is  holden  in  33  Hen.  8,  Bro. 
PrescM'iption,  102."  So  that  the  case  is  everywhere  treated  as  an  authority  for  that 
proposition.  Jenkins's  Centuries,  Cent.  5,  case  4,  is  also  an  authority  that  a  grantee 
is  estopped  by  the  accept;uice  of  the  grant  from  claiming  any  other  right  than  by  the 
grant,  unless  such  right  be  recited  in  it.  And  the  same  thing  is  again  said,  in  the 
same  book,  ease  31  ;  "Without  this  recital,  D.  had  not  been  remitted,  but  estopped, 
b}'  the  acceptance  of  the  patent,  from  claiming  any  other  right  than  by  the  patent." 
And  the  case  33  Hen.  8  ;  Br.  Cases,  206,  is  cited  as  an  authority.  These  cases  shew 
what  has  been  the  general  rule.  The  principle  is  indisputal)le,  that  he  who  takes  a 
grant  cainiot  be  permitted  to  set  up  any  thing  contrary  to  ii.  The  case  of  Gooihon  v. 
Dufficld  (Cro.  Jac.  313)  is  no  authority  against  the  defendant,  as  there  the  charter 
was  in  confirmation  of  the  prescriptive  right.  In  Aillington  v.  Clude  (2  Sir  W.  Black. 
989),  it  was  held  that  an  ancient  grant,  without  date,  does  not  necessarily  destroy 
a  presci-iptive  right;  for  it  may  have  been  either  prior  to  time  of  memory  or  in 
confirmation  of  such  prescriptive  right;  from  which  it  may  be  inferred,  that  if  it  be 
contrary  to  the  prescriptive  right,  it  would  destroy  it.  In  Crewe  v.  Fenion  (Moor, 
818,  pi.  110),  again,  the  chaiter  was  in  confirmation  of  the  prescriptive  right;  and 
Haddock's  case  (Sir  T.  Kaym.  435),  falls  within  the  same  principle.  But  this  grant 
contains  no  words  of  confirmation,  nor  anything  consistent  with  the  existence  of  such 
a  prescriptive  right  as  the  one  here  claimed,  which  is  over  the  whole  manor.  The 
word  "demesnes"  in  this  grant  is  used,  not  in  the  sense  of  including  copyholds,  l)ut 
in  its  proper  sen.sc,  respecting  which.  Lord  Lyndhurst,  [341]  C.  B.,  in  delivering  his 
very  claboi-ate  juclgmcnt  in  The  Atlorney-Gencral  v.  I'arfons  (2  C.  &  J.  279),  after 
referring  to   Bracton,   Fleta,  and    other   authorities  as  to  the  various   meanings  of 
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the  word,  says,  "  It  is  more  correct  and  usual  to  apply  it  to  the  lands  of  a  manor, 
which  the  lord  of  that  manor  either  actually  has,  or  potentially  may  have,  in 
propriis  manibus."  The  word  "  demesnes  "  is  certainly  capable  of  being  construed  in 
two  senses,  in  one  of  which  this  would  be  a  valid  grant,  in  the  other  an  invalid  one ; 
and  the  Court  will  construe  it  in  that  sense  which  would  render  it  valid.  The  result 
is,  therefore,  that  the  grantee,  by  the  acceptance  of  this  charter,  admitted  that  he  had 
no  right  of  free  warren  before,  and  the  acceptance  of  the  grant  negatives  the  existence 
of  any  such  prescription  as  is  claimed  by  the  plaintiff. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  The  question  in  this  case  was,  whether  the  plaintiff  was  entitled 
to  free  warren  over  the  lands  of  the  copyholders  of  certain  manors  in  Hampshire. 
The  manors  in  question  were  formerly  parcel  of  the  possessions  of  the  see  of  Winchester. 
In  the  reign  of  Edward  VI.  the  then  bishop  surrendered  them  to  the  Crown.  From  the 
Crown  they  afterwards  passed  into  the  hands  of  a  subject,  and  eventually,  about  a 
century  ago,  were  purchased  by  the  ancestor  of  the  plaintiff. 

At  the  trial,  the  plaintiff'  established  his  title  by  prescription  through  the  bishops 
of  Winchester  to  a  general  right  of  free  warren  over  all  the  lands  of  these  manors, 
including  the  lands  of  the  copyholders.  But  on  the  part  [342]  of  the  defendant  it 
was  shewn,  that  King  Henry  III ,  in  the  16th  year  of  his  reign,  granted  by  charter 
under  the  great  seal  to  the  then  Bishop  of  Winchester  and  his  successors  free  warren 
in  all  their  demesne  lands  of  all  their  manors  in  England  ;  and  it  was  contended  that, 
by  this  grant,  the  bishop  and  all  deriving  title  under  him  were  estopped  from  setting 
up  the  original  title  by  prescription,  and  so  that  the  free  warren  over  the  lands  of  the 
copyholders  was  gone  ;  no  such  right  having  been  conveyed  by  the  charter,  which 
was  confined  to  the  demesnes.  The  defendant  in  support  of  this  proposition,  relied 
on  Com.  Dig.,  tit  Prescription,  (G.),  and  17  Vin.  Abridg.,  tit.  Prescription,  (T.),  pi.  5, 
and  several  old  authorities  there  refened  to,  particularly  a  case  from  the  Year  Books, 
21  Hen.  7,  fo.  5,  and  Brooke's  Abridg.,  Estoppel,  210,  and  Prescription,  102.  It  may 
well  be  doubted  whether  any  such  principle  as  that  contended  for  can  be  applied  to  a 
grant  like  the  pi'esent,  which  probably  was  never  intended  as  anything  more  than 
a  confirmation  of  rights  already  existing.  It  is  not,  however,  necessary  to  go  into 
this  question,  for  it  is  clear  the  doctrine  is  not  applicable  to  a  case  where  the  subject- 
matter  of  the  grant  and  of  the  prescription  are  different.  Now  here,  adopting  the 
argument  of  the  defendant  that  the  copyholds  are  not  to  be  considered  as  demesnes, 
then  it  follows  that  the  prescriptive  right  was  one  which  extended  over  two  descriptions 
of  land,  namel}',  copyholds,  and  demesnes.  The  grant  was  of  a  right  over  demesnes 
only.  In  such  a  state  of  things,  it  appears  to  us  clear  that  the  grant  could  not  affect 
the  prescription  so  far  as  related  to  the  copyholds.  It  is,  as  was  put  by  Mr.  Smirke  in 
his  argument,  to  be  likened  to  the  case  of  tenant  for  years  or  for  life  of  Blackacre  and 
Whiteacre  accepting  from  his  lessor  a  new  lease  of  Blackacre  only.  This  is,  no  doubt, 
a  surrender  by  operation  of  law  of  Blackacre,  but  it  in  no  respect  affects  the  title  to 
Whiteacre. 

[343]  On  this  short  ground,  even  assuming  that  the  charter  in  question  is  to  be 
construed  as  a  grant  and  not  as  a  confirmation,  and  that  it  was  duly  accepted  by  the 
grantee,  and  that  its  effect  was  to  destroy  the  prescriptive  title  to  the  free  warren  over 
the  demesnes,  still  it  left  the  right  over  the  lands  of  the  copyholders  untouched  ;  and 
this  rule  must  therefore  be  discharged. 

Rule  discharged. 

In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Davidson,  Public  Officer,  &c.  v.  Cooper  and  Another.  July  6,  1844. — Assumpsit 
on  a  guarantee.  Plea,  by  one  defendant,  that,  after  the  making  of  the  guarantee, 
and  whilst  it  was  in  the  hands  of  the  plaintiff',  it  was,  without  the  knowledge  of 
the  defendant,  by  some  person  to  him  unknown,  altered  in  a  material  particular, 
by  affixing  two  seals  by  and  near  to  the  signatures  of  the  defendant,?,  as  and  for 
their  seals,  thereby  causing  the  guarantee  to  purport  to  have  been  sealed  by  the 
defendants,  and  to  be  the  deed  of  the  defendants,  by  reason  whereof  the  guarantee 
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became  void  in  law.  This  plea  having  been  traversed  and  found  by  tlie  jiny  for 
the  defendant,  and  decided  to  be  sufficient  by  the  Court  of  P>xcheiiuer,  on  a  motion 
for  judgment  uon  obstante  veredicto  : — Held,  upon  error  brought,  that  the  plea 
was  a  good  answer  to  the  action. 

[S.  C.  13  L.  J.  Ex.  276:    in  Court  below,   II  M.  &  W.  778.      Followed,   Hank  of 
HinduMan,  China,  and  Japan  v.  Smith,  1867,  36  L.  J.  C.  P.  241  :  16  L.  T.  518; 
Ahlmm  V.   Cornwcll,  1868,  h.  E.  3  Q.  B.  576.     Distin<rui.shed,  Bohinaon  v.  Mollefl, 
1875,  L.  K.  7  H.  L.  813;  Barnes  v.  Richards,  1902,  7i"L.  J.  K.  B.  341  ;  86  L  T. 
231  ;  50  W.  U.  363.     Applied,  Svffell  v.  Bank  of  England,  1882,  9  Q.  B.  D.  562.] 

This  was  an  action  of  assumpsit  on  a  guarantee  brought  by  the  plaintiff,  as  the 
public  registered  officer  of  the  Commercial  Bank  of  Engl.ind,  carrying  on  business  at 
Manchester,  in  which  the  Court  below  gave  judgment  in  favour  of  the  defendant 
Cooper,  on  a  motion  for  judgment  non  obstante  veredicto,  on  the  sufficiency  of  the 
sixth  plea.  The  pleadings  and  facts  of  this  case  are  fully  set  forth  in  the  report  of  the 
case  in  the  Court  of  Exchequer,  ante,  vol.  11,  p.  778.  The  plaintiff' having  brought 
a  writ  of  error  on  the  above  judgment,  the  case  was  argued  in  last  Hilary  Vacation 
(Feb.  6),  by 

[344]  Knowles,  for  the  plaintiff  in  error.  The  plea  alleges  that  after  the  guarantee 
had  been  made  and  signed  by  the  defendants,  and  after  it  had  been  delivered  to  the 
banking  copartnership,  and  whilst  it  was  in  the  possession  of,  and  held  by,  the  co- 
partnership, the  said  guarantee  was,  without  the  knowledge  or  consent  of  the  defendant 
William  Cooper,  by  some  person  or  persons  to  the  defendant  William  Cooper  unknown, 
altered  in  a  material  particulai',  and  its  nature  and  effect  materially  changed,  by  such 
person  affixing  to  the  said  agreement  two  certain  seals,  by  and  near  to  the  respective 
signatures  of  the  defendants,  as  and  for  the  seals  of  the  defendants,  thereliy  causing 
the  said  guai'antee  to  purport  to  be  the  deed  of  the  defendants.  The  plea  does  not 
state  that  the  plaintiff's  were  parties  to  or  even  knew  of  the  altei'ation  :  and  it  does 
not  allege  any  fraud  on  theirpart.  The  strongest  point  of  view  in  which  the  case  can 
be  put  for  the  defendant  is,  that  the  alteration  must  be  taken  to  be  the  act  of  a 
stranger ;  and  the  question  therefore  is,  what  effect  such  act  of  a  stranger  can  have 
upon  the  validity  of  the  document.  It  surely  cannot  be  held  that  a  right  of  action 
already  vested  can  be  taken  away  by  the  tortious  or  careless  act  of  a  stranger.  In  the 
first  place,  there  has  been  nothing  done  which  altered  the  instrument  in  any  legal 
sense.  1  he  alteration  consists  in  putting  two  seals  to  it,  but  that  does  not  alter  the 
character  of  the  instrument ;  it  merely  alters  it  in  appearance.  It  is  not  pretended 
that  there  was  any  delivery  of  it  as  a  deed  ;  indeed  that  is  excluded  by  the  facts 
alleged  in  the  plea,  for  the  defendant  would  have  been  the  party  to  deliver  it.  To  say 
that,  by  affixing  seals  to  it,  it  thereby  purported  to  be  a  deed,  is  nothing,  when  the 
facts  are  given  to  shew  whence  the  purport  is  derived.  It  was  not  made  a  deed,  and 
therefore  it  was  not  altered  in  any  material  particular.  In  Com.  Dig.  Fait,  (A.  1), 
citing  Co.  Lit.  35  b.,  it  is  .said,  "A  deed  is  a  writing  containing  a  [345]  contract, 
signed,  sealed,  and  delivered  by  the  party."  And  in  the  same  title,  (A.  3),  "So, 
delivery  is  essential  to  a  deed,  for  it  is  not  a  deed  without  delivery,  though  it  bo 
sealed."  And,  if  this  be  so,  this  alteration  operates  nothing.  It  has  never  ceased  to 
be  a  simple  agreement,  and  the  plaintiff' declared  on  it  as  such.  But  even  supposing 
the  alteration  to  be  material,  the  argument  on  the  other  side  is  founded  upon  the 
second  resolution  in  Biyol's  case  (11  Co  27),  which  has  been  overruled  in  the  Irish 
courts  in  the  case  of  Sidney  v.  Barry  (Jones's  Kep.  104) ;  and  the  decision  in  Texira 
V.  Evans  (cited  1  Anstr.  228,  and  Shep.  Touch.  68)  is  opposed  to  it.  [Cresswcll,  J. 
Texira  v.  Evans  was  overruled  in  llibhhwhile  v.  M'Morine  (G  M.  ife  W.  200).]  The 
second  resolution  in  Pu/ol's  case  is  applicable  to  deeds  only.  It  is  as  follows  :  "  Secondly, 
it  was  resolved,  that  when  any  deed  is  altered  in  a  point  material  by  the  plaintiff' 
himself,  or  by  any  stranger,  without  the  privity  of  the  obligee,  be  it  b}'  interlineation, 
addition,  razing,  or  by  the  drawing  of  a  pen  through  a  line,  or  through  the  midst  of 
any  material  word,  that  the  deed  thereby  becomes  void."  It  will  be  seen,  however, 
that  that  only  avoids  the  deed  where  the  alteration  is  material ;  and  there  are  other 
authorities  to  the  same  efTect:  Buller's  Nisi  Prius,  267.  But  the  rule  laid  down  in  Piijol's 
case  has  been  relaxed,  and  cannot  be  taken  in  its  full  extent,  for  if  it  were,  it  would 
avoid  a  deed  altered  after  execution  by  consent  of  the  parties.  This  shews  that  it  is 
not  to  bo  taken  as  law  for  all  that  it  contains.     It  would  be  unreasonable  to  hold, 
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that  if  a  stranger  tears  off  the  seals  from  a  deed  without  the  privity  or  consent  of  the 
person  to  whom  it  belongs,  the  owner  should  lose  all  remedy  upon  it ;  whereas,  if  the 
stranger  proceeded  further  and  utterly  destroyed  it,  his  remedies  would  not  be  in  any 
degree  prejudiced,  as  he  might  give  secondary  [346]  evidence  of  its  contents,  and 
recover  upon  it.  In  Master  v.  Miller  (4  T.  K.  320),  which  was  the  case  of  the  altera- 
tion of  the  date  of  a  bill  of  exchange  before  it  fell  due,  and  where  it  was  held  to  be 
avoided,  the  altei'ation  was  in  a  most  important  particular,  for  the  period  of  payment 
was  accelerated  by  it;  and  even  there  Buller,  J.,  differed  from  the  other  Judges. 
The  decision,  however,  in  that  case,  may  be  supported  on  the  ground  that  the  bill 
produced  in  its  altered  state  was  not  the  bill  which  the  defendant  accepted.  Indeed, 
in  every  case  where  the  instrument  has  been  held  to  be  avoided,  the  decision  may  be 
supported  on  the  ground  that  the  instiument  produced  did  not  make  out  the  cause 
of  action  declared  upon.  Other  cases  upon  bills  of  exchange  may  be  cited,  but  all 
may  be  accounted  for  on  the  same  ground,  viz.  that  the  bill  produced  did  not  support 
the  issue,  or  on  that  of  a  new  stamp  being  necessary  after  the  alteration.  The  case 
of  Powell  v.  Dkelt  (15  East,  29)  was  mainly  relied  upon  in  the  judgment  of  the  Court 
of  Exchequer  in  carrying  out  the  decision  in  Master  v.  Miller ;  but  that  is  no  authority 
in  the  present  case,  as  there  the  alteration  was  made  at  the  in.stance  of  the  plaintiff 
himself,  and  was  a  direct  fraud,  as  was  observed  by  Lord  EUenborough,  C.  J.  in  giving 
his  judgment,  and  on  that  ground  the  decision  proceeded.  But  there  is  not  the  slightest 
suggestion  of  anything  of  that  kind  in  the  present  case.  Henfree  v.  Bromley  (6  East, 
309)  is  a  strong  authority  in  favour  of  the  plaintiff.  It  was  there  held,  that  an  altera- 
tion made  by  an  arbitrator,  after  he  made  his  award,  of  the  sum  awarded,  though 
made  on  the  same  day  and  before  the  delivery  of  the  award,  was  void  ;  yet  that  the 
award  was  good  for  the  original  sum  awarded,  which  was  still  legible,  the  same  as  if 
such  alteration  had  been  made  by  a  mere  stranger,  without  the  privity  or  consent  of 
the  party  in-[347]-terested.  Lord  EUenborough,  C.  J.,  there  says,  "  I  see  no  objection 
to  the  award  for  the  original  sum,  for  the  alteration  made  by  him  afterwards  was  no 
more  than  a  mere  spoliation  by  a  stranger,  which  would  not  \'acate  the  awai-d  ;  "  and 
he  afterwards  adds,  "  I  can  no  more  consider  this  as  avoiding  the  instrument  than  if 
it  had  been  obliterated  or  cancelled  by  accident."  The  rule  in  Pii/ofs  case  arose  from 
the  necessity  of  making  profert  of  the  deed,  and  the  judges  in  ancient  times  pronounced 
their  opinion  upon  the  view  of  the  deed ;  and  if  it  appeared  that  there  had  been  an 
alteration,  then  it  was  not  the  deed  of  the  defendant.  And  it  is  laid  down  in  Buller's 
Nisi  Prius,  268,  that  if  the  seals  be  torn  off  after  issue  joined,  the  pai'ty  shall  recover, 
which  shews  that  was  the  origin  of  the  difficulty.  Bolton  v.  The  Bishfyp  of  Carlisle 
(2  H.  Bl.  259)  is  to  this  effect,  and  points  out  the  real  construction  which  must  be  put 
upon  the  second  resolution  in  Fii/ofs  case.  Lord  Abinger,  C.  B.,  also,  in  Ihdchins  v. 
Scott  (2  M.  &  W.  809),  assigns  this  as  the  ground  of  that  decision,  and  it  is  more 
consistent  with  reason  than  the  rule  contended  for  by  the  defendants.  The  plea  also 
affords  no  defence,  and  is  bad,  inasmuch  as  it  does  not  state  that  the  alteration  in 
question  was  made  before  breach.  The  only  mode  by  which  a  party  who  has  once 
created  a  right  of  action  against  himself,  can  get  relieved  from  it,  is  either  by  a  release 
or  accord  and  satisfaction.  The  cases  of  Bolton  v.  Tlie  Bishop  of  Carlisle  and  Rex  v. 
The  Archbishop  of  York  (6  East,  86),  shew  that  an  unauthorized  alteration  in  the  deed 
does  not  interfere  with  its  effect  after  the  estate  has  vested ;  and  Buller's  Nisi  Prius, 
267,  is  to  the  same  effect.  In  JVilloughhy  v.  Backhouse  (2  B.  &  C.  824),  Littledale,  J., 
says,  "  A  right  of  action  once  vested  can  only  be  destroyed  by  a  release  under  seal, 
or  by  the  receipt  of  something  in  satisfaction  of  the  wrong  done."  [348]  In  Master 
V.  Miller  and  Powell  v.  Divett,  the  alterations  were  made  before  the  cause  of  action 
accrued,  and  no  case  can  be  found  in  which  the  alteration  appears  to  have  been  made 
afterwards.  [Patteson,  J.  If  Bigot's  case  be  right,  the  alteration  would  be  a  bar  after 
the  cause  of  action  vested,  because  the  deed  produced  would  not  be  the  deed  of  the 
defendant.] 

Watson,  for  the  defendant.  It  was  not  necessary,  in  order  to  vitiate  this  instru- 
ment, that  the  alteration  should  be  such  as  to  make  it  a  valid  and  proper  deed,  for 
in  all  the  cases  where  an  alteration  has  been  held  to  vitiate  the  instrument,  the  party 
was  not  really  affected  by  it.  It  is  sufficient  to  avoid  the  instrument,  that  the  altera- 
tion should  make  it  purport  to  be  a  different  thing  from  what  it  originally  was.  In 
the  present  case  the  alteration  might  have  changed  the  situation  of  the  parties  most 
materially.     Suppose  the  attesting  witness  to  have  been  dead,  upon  proof  of  his  hand- 
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writing  it  would  have  been  taken  to  be  the  deed  of  the  defendant ;  and  it  would  be 
difficult  for  liim  to  negative  the  fact  by  evidence.  And  if  it  were  his  deed,  the  rights 
of  the  plaintiff  would  be  of  a  higher  and  more  advantageous  character.  In  the  first 
place,  it  being  a  guarantee,  if  under  hand  only,  a  consideration  must  have  appeared 
on  the  face  of  it ;  but  if  it  were  under  seal,  that  objection  would  be  obviated.  Again, 
if  it  were  a  deed,  the  Statute  of  Limitations  would  not  have  been  a  bar  to  an  action 
brought  upon  it,  beyond  si.\  years  from  the  breach  of  it;  and  if  the  defendant  had 
died,  a  claim  in  respect  of  it  would  be  entitled  to  priority  over  simple  contract  debts. 
The  alteration  was  therefore  most  material.  Then  Pif/ot's  case  establishes,  that  if  a 
deed  be  altered  in  a  material  part  at  any  time  before  action  brought,  the  alteration 
renders  it  void,  and  no  action  can  afterwards  be  maintained  upon  it.  When,  indeed, 
an  estate  has  vested  by  means  of  the  deed,  the  estate  will  not  be  divested  by  [349] 
it,  but  the  deed  cannot  be  sued  upon.  In  Com.  Dig.  tit  Fait,  (F.  1),  it  is  said 
expressly,  "  So,  a  deed  shall  be  void  if  it  be  altered  in  a  material  place  by  a  stranger, 
without  the  privity  of  the  obligee ; "  and  Cro.  Eliz.  626,  is  cited  as  the  authority. 
That  is  the  case  of  Maikham  v.  Gonaston,  which  was  an  action  against  a  third  person 
for  altering  a  bond,  whereby  it  had  been  rendered  void  ;  and  it  is  stated  that  the 
plaintili'  having  brought  an  action  upon  the  bond  against  the  obligor,  it  was  held  that 
the  bond  was  avoided  by  the  alteration,  and  the  plaintiff  was  nonsuited  ;  and  he  having 
brought  this  action  on  the  case  against  the  person  who  so  altered  it,  it  was  held  to  be 
maint;iinable.  So,  in  Seuloii  v.  Henson  ("2  Lev.  220;  2  Show.  29;  1  Mod.  11),  where 
the  defendant  pleaded  that  the  seal  of  a  co-obligor,  the  bond  being  made  by  three 
jointly  and  severally,  fuit  divulsus,  and  therefore  the  obligation  cancelled  and  made 
void  ;  it  was  held  to  be  a  good  plea.  There  the  plea  did  not  state  it  to  have  been 
done  by  the  plaintiff;  and  the  alteration  was  not  in  any  part  of  the  writing,  but  only 
in  the  seal.  And  the  reason  assigned  was,  "  it  being  his  ov/n  laches."  That  shews 
that  the  law  requires  a  person  intrusted  with  a  deed  to  keep  it  safe  at  his  peril,  and 
prevent  any  person  from  tampering  with  it ;  and  it  is  but  reasonable  that  the  party 
whose  negligence  has  caused  the  alteration,  should  suffer  the  loss  occasioned  by  it. 
In  2  Rolle's  Abr.  29,  tit.  "  Faits,"  (U.),  pi.  2,  3,  it  is  put  e.xpre.ssly  that  the  alteration 
avoids  it,  though  it  be  done  by  a  stranger  without  the  privitj'  of  the  obligee ;  and  the 
law  there  laid  down  was  recognised  and  acted  upon  in  llibhlcwhite  v.  M'Morine  (6  M.  & 
W.  200),  which  is  directly  opposed  to  the  rule  supposed  to  be  established  by  Tcxira  v. 
Evans.  The  first  ca.se  in  which  this  doctrine  respecting  the  alteration  of  deeds  was 
fipplied  to  instruments  not  under  seal,  was  that  of  Mader  v.  Miller.  In  that  case  it 
did  not  appear  by  whom  the  alteration  was  made,  and  it  being  a  [350]  special  verdict, 
nothing  could  be  intended  by  the  Court :  it  therefore  stands  on  the  same  ground  as  if 
it  had  been  made  by  a  stranger ;  and  it  was  there  held,  that  the  plaintitf  could  not 
recover  upon  the  bill  either  in  its  original  or  its  altered  state,  for  there  were  counts 
upon  it  in  both  ;  and  the  case  was  decided  on  the  broad  ground  that  the  alteration 
rendered  it  void.  The  Ciise  of  Ma.tier  v.  Miller  has  been  followed  by  numerous  cases, 
where  alterations  by  third  persons  have  been  held  to  vitiate  bills  of  exchange  and 
promissory  notes  :  Bell  v.  Gardintr  (4  Scott,  N.  R.  621  ;  4  Man.  &  Or.  11),  t'owie  v. 
Halsall  (4  B.  &  Aid,  197),  Calvert  v.  Baker  (4  M.  &  \V.  417),  Grotty  v.  Hodges  (4  Man. 
&  Gr.  561  ;  5  Scott,  N.  It.  221),  Perring  v.  Houc  (4  Bing.  28),  Knight  v.  Clements 
(8  Ad.  &  Ell.  215;  3  N.  &  P.  375).  Those  are  strong  authorities  in  favour  of  the 
defendant ;  and  in  none  of  them  did  the  Court  act  upon  the  suggestion  that  the 
alteration  was  made  before  the  tiansfcr.  Bills  and  notes  are  not,  however,  the  only 
instruments  to  which  this  rule  has  been  applied.  In  Hemming  v.  Trencnj  (9  Ad.  & 
Ell.  926  ;  1  P.  it  I).  661),  the  action  was  upon  a  guarantee,  and  the  Court,  assuming 
that  the  alteration  vitiated  the  instrument,  held  that  it  ought  to  have  been  pleaded. 
In  Fairlie  v.  Christie  (7  Taunt.  416),  an  alteration  in  a  policy  of  insurance  was  held 
to  vitiate  it ;  and  that  Ciuse  was  recognised  in  Sanderson  v.  Synionds  (1  Brod.  &  B.  426), 
where  the  alteration  which  had  been  m:ide,  being  immaterial,  was  held  not  to  avoid 
the  policy.  In  Poicell  v.  Divetl  (15  East,  29),  an  alteration  in  a  bought  and  sold  note 
was  held  to  vitiate  it.  And  although  the  alteration  in  the  two  c.ises  last  cited  had 
been  made  by  or  at  the  instigation  of  the  party  himself,  yet  they  shew  that  the 
principle  of  y'iyo^'i' ca,s-e  has  been  extended  to  other  instruments;  and  that  whether 
the  alteration  was  [351]  the  act  of  the  party  himself  or  the  act  of  a  stranger,  the 
result  is  the  same  if  the  alteration  be  material. 

The  cases  cited  by  the  plaintitf  are  distinguishable.      In  Henfree  v.   BromUij,  the 
party  had  never  been  intrusted  with  the  award  :  and  in  Hutchins  v.  Scott,  the  validity 
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of  the  document  was  not  the  question  in  dispute,  but  whether  the  altered  agreement 
could  be  given  in  evidence  to  shew  the  terms  of  the  holding.  As  to  the  argument 
that  there  is  a  distinction  between  the  cases  where  the  right  of  action  has  accrued, 
and  where  it  has  not,  no  such  distinction  was  suggested,  either  in  Maskr  v.  Miller,  or 
in  anj^  of  the  other  cases  which  have  been  cited.  The  circumstance  of  the  alteration 
of  a  deed  not  affecting  the  estate  thereby  vested,  does  not  apply  to  the  present  case, 
for  there  the  estate  vests  immediately  upon  the  execution  of  the  deed,  and,  except  as 
evidence,  the  instrument  itself  ceases  to  be  of  any  use  whatever  ;  whereas  in  an  action 
upon  the  instrument  itself  as  the  thing  which  operates,  it  must  be  subsisting  and  of 
full  force.  But  even  if  the  circumstance  that  the  alteration  was  made  by  a  stranger, 
and  not  through  the  laches  of  the  plaintiff',  could  make  any  difference,  it  was  the  duty 
of  the  plaintiff  to  have  replied  the  facts  which  constituted  that  excuse.  They  must 
be  within  his  knowledge,  and  it  is  impossible  for  the  defendant  to  ascertain  them. 
It  is  laid  down  in  Bell  v.  Gardiner  that  the  plaintiff  ought  to  prove  those  facts ;  and 
if  it  be  so,  then,  by  the  rule  of  pleading,  the  assertion  of  the  affirmative  of  them  lies 
upon  him. 

Knowles,  in  reply,  cited  Clement  v.  Gunkouse  (5  Esp.  83),  where,  in  an  action  for 
sailor's  wages,  it  was  held  by  Chambre,  J.,  that  although  there  was  a  seal  opposite  to 
the  name  of  the  plaintiff  in  the  ship's  ailicles,  he  might  still  sue  in  assumpsit  upon 
them,  if  he  did  not  mean  to  contract  by  deed  ;  and  [352]  that  the  putting  a  seal 
opposite  to  the  name,  though  evidence  of  a  deed,  and  one  of  the  formalities  belonging 
to  it,  was  not  to  be  taken  as  conclusive.  And  he  contended  that,  in  the  present  case, 
the  addition  was  a  mere  nullitj^,  and  could  not  affect  the  rights  of  the  parties ;  for 
that  not  only  a  sealing,  but  a  delivery  with  an  intention  to  be  bound  by  it,  was  neces- 
sary in  order  to  make  this  a  deed.  The  affixing  of  seals  to  this  instrument  was 
therefore  an  alteration  of  it  altogether  immaterial,  and  could  not  affect  its  validity. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.  This  was  a  declaration  in  assumpsit  on  a  written  guarantee, 
to  which  one  defendant  pleaded,  that,  while  the  guarantee  was  in  the  plaintiff's 
hands,  it  was,  without  the  defendant's  consent  or  knowledge,  materially  altered  by 
the  addition  of  two  seals  opposite  the  names  of  the  defendant  and  the  other  party  to 
it,  whereby  its  apparent  nature  and  effect  were  wholly  altered.  Issue  being  taken  on 
this  plea,  the  jury  found  it  was  so  altered  ;  and  judgment  has  been  given  by  the  Court 
of  Exchequer  for  the  defendant,  after  having  discharged  a  rule  for  judgment,  non 
obstante  veredicto,  upon  argument. 

After  much  doubt,  we  think  the  judgment  right.  The  strictness  of  the  rule  on 
this  subject,  as  laid  down  in  Pigo/'s  case,  can  only  be  explained  on  the  principle  that 
a  party  who  has  the  custody  of  an  instrument  made  for  his  benefit,  is  bound  to  preserve 
it  in  its  original  state.  It  is  highly  important  for  preserving  the  purity  of  legal 
instruments  that  this  principle  should  be  borne  in  mind,  and  the  rule  adhered  to. 
The  party  who  may  suffer  has  no  right  to  complain,  since  there  cannot  be  any  altera- 
tion except  through  fraud,  or  laches  on  his  part.  To  say  that  Pigot's  case  has  been 
overruled,  is  a  mistake :  on  the  contrary,  it  has  been  extended :  the  authorities 
establishing,  as  common  sense  requires,  that  the  alteration  of  an  unsealed  [353] 
paper  will  vitiate  it.  Upon  the  doubt  whether  this  instrument  is  altered,  because  it 
remains  exactly  as  it  was  when  signed,  but  only  something  is  added  near  to  the 
signatures  of  the  defendants,  we  may  observe,  that  that  addition  gives  a  different  legal 
character  to  the  writing,  and  would,  if  made  with  the  consent  of  all  interested,  com- 
pletely change  the  nature  of  the  relation  towards  each  other  of  the  parties  to  it,  and 
the  remedies  upon  it.  The  observation  that  a  deed  is  not  made  by  sealing,  but  by 
delivery,  does  not  appear  to  touch  the  argument,  for  no  addition,  erasure,  or  inter- 
lineation, after  execution,  makes  the  actual  instrument  different  in  legal  effect  from 
what  it  was ;  the  original  document  may  be  perfectly  visible  through  the  attempt  to 
disguise  it,  but  a  different  appearance  is  produced.  The  truth  cannot  be  known  from 
inspection,  but  would  require  to  be  established  by  evidence,  and  this  through  some 
default  of  the  person  to  whose  care  it  was  consigned,  and  who  would  be  possessed  of 
a  superior  legal  remedy  if  the  altered  writing  could  be  imposed  on  the  contractor  as 
genuine.  AVe  are  therefore  of  opinion,  both  upon  principle  and  authority,  that  this, 
judgment  must  be  affirmed. 

Judgment  affirmed. 

End  of  Trinity  Vacation, 
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[354]     Memoranda. 

Ill  this  Vacation,  John  Hodgson,  of  Lincoln's  Inn,  Esq.,  Charles  Howard  White- 
hurst,  of  the  Middle  Temple,  Esq.,  William  John  Alexander,  of  Lincoln's  Inn,  Esq., 
Robert  Charles  Hildyard,  of  Lincoln's  Inn,  Esq.,  and  James  Parker,  of  Lincoln's  Inn, 
Esq.,  were  appointed  her  Majesty's  Counsel. 

Edward  Bellasis,  of  the  Inner  Temple,  Esq.,  James  Alexander  Kinglake,  of 
Lincoln's  Inn,  Esq.,  and  Charles  Chadwicke  Jones,  of  the  Middle  Temple,  Esq.,  were 
called  to  the  degree  of  the  coif,  and  gave  rings  with  the  motto  "Paribus  Legibus." 


[355]     Reports    of   Cases    Argued    and    Determined    in    the   Courts   of 
Exchequer  and  Exchequer  Chamber,  Michaelmas  Term,  8  Victoria. 

Memoranda. 

Before  the  commencement  of  this  term,  Mr.  Justice  Erskine  resigned  his  seat  on 
the  bench  of  the  Court  of  Common  Pleas,  in  consequence  of  continued  ill  health. 

William  Erie,  Esq.,  one  of  her  Majesty's  Counsel,  was  appointed  to  succeed  him, 
having  been  first  called  to  the  degree  of  the  coif,  when  he  gave  rings  with  the  motto 
"dementia  ct  animus"  He  took  his  seat  on  the  bench  on  Thursday,  the  7th  of 
November.     In  April  1845,  he  received  the  honour  of  Knighthood. 

[356]  Doe  d.  Roberts  v.  Parry.  Nov.  2,  1844. — The  sheriff's  return  to  an  elegit 
stated  the  debtor  to  be  seised  in  fee  "of  and  in  a  dwelling-house  and  farm,  with 
the  appurtenances,  commonly  called  or  known  b_v  the  name  of  Pen-y-rorsedd, 
containing  by  estimation  nineteen  acres,  situate"  &c.  In  ejectment  by  the  elegit 
creditor,  it  appeared  that  the  farm  was  called  indifferently  by  the  names  of  Pen- 
y-rorsedd  and  Rhos  Farm,  and  was  in  extent  about  thiity  acres,  having  upon  it 
a  farm-house  and  two  cottages : — Held,  that  the  return  was  sufficient  to  entitle 
the  lessor  of  the  plaintiff  to  recover  the  whole. 

[S.  C.  2  D.  &  L.  430  ;  14  L.  J.  Ex.  20 ;  8  Jur.  9G.3.] 

Ejectment  for  the  recovery  of  premises  in  the  parish  of  Northop,  in  the  county  of 
Flint.  At  the  trial  before  Coleridge,  J.,  at  the  last  Flintshire  Assizes,  it  appeared 
that  the  lessor  claimed  as  tenant  by  elegit,  and  sought  to  recover  in  this  action  a  farm 
called  Rhos  Farm,  and  known  also  by  the  name  of  Pen-y-rorsedd,  with  the  farm-house 
and  several  cottages  thereon.  The  defendant  defended  for  "two  messuages  and 
twenty-five  acres  of  land,  called  Rhos  Farm,  and  also  known  by  the  name  of  Pen-y- 
rorsedd."  The  return  to  the  elegit  stated  that  the  debtor,  John  Edwards,  was  "seised 
in  fee  of  and  in  a  dwelling-house  and  farm,  with  the  appurtenances,  commonly  called 
01'  known  by  the  name  of  Pen-y  rorsedd,  containing  by  estimation  nineteen  acres, 
situate,  lying,  and  being  in  the  parish  of  Northop,  in  the  county  of  Flint."  It  appeared 
in  evidence  that  the  farm  in  question  consisted  of  about  thirty  acres.  It  was  contended 
for  the  defendant,  that,  by  the  retui'n  to  the  elegit,  the  title  of  the  lessor  of  the  plaintiff 
was  limited  to  one  messuage  and  nineteen  acres  of  land  only;  and  that,  inasmuch  as 
it  was  uncertain  what  nineteen  acres,  out  of  the  whole  farm,  these  were,  the  inquisi- 
tion was  bad  for  this  uncertainty,  and  the  lessor  of  the  plaintiff  could  recover  nothing 
under  it.  The  learned  Judge  was  of  opinion,  that  the  return  was  sufficiently  certain 
to  enable  him  to  recover  the  whole  farm  ;  and  under  his  direction  the  plaintiff  had  a 
verdict  accordingly,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  him,  or  to  limit  the  verdict  to  nineteen  acres  of  land. 

Jervis  now  moved  for  a  rule  pursuant  to  the  leave  reserved,  or  for  a  new  trial. 
The  lessor  of  the  plaintiff  is  entitled  to  recover  nineteen  acres  of  land  only.  According 
[357]  to  the  old  form,  the  sheriff  ought  to  have  returned  the  land  extended  by  metes 
and  bounds  ;  Fenni/  v.  iJurrmt  (\  B.  >V;  Aid.  40) ;  and  the  stat.  1  &  2  Viet.  c.  1 10,  s.  1 1, 
which  enables  an  elegit  creditor  to  take  in  execution  the  whole  of  the  debtor's  land, 
has  made  no  ditrerence  in  the  form  of  the  return.  [Parke,  B.  It  was  necessary, 
under  the  old  law,  to  describe  the  land  by  metes  and  lionnds,  becau.se  the  sheriif  was 
to  deliver  *  moiety.]    It  is  still  equally  necessary  that  he  should  ascertain  specifically 
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the  nature  and  extent  of  the  premises  which  are  to  be  taken  under  the  elegit. 
[Pollock,  C.  B.  Does  he  not  do  so,  if  he  gives  a  name  whereby  the  whole  farm  is 
well  known  ?]  The  name  applies  to  the  whole  and  every  part  of  the  farm.  [Pollock,  C.  B. 
Can  it  be  necessary  to  describe  it  otherwise  than  would  be  sufficient  in  a  conveyance  1] 
The  lessor  of  the  plaintiff  may  have  a  fresh  inquisition,  in  which  the  premises  could 
be  set  out  with  more  particularity,  so  as  certainly  to  include  the  whole. 

Pollock,  C.  B.  The  reason  for  setting  out  the  lands  by  metes  and  bounds  ceases, 
when  the  whole  are  to  be  delivered  :  it  is  then  sufficient  to  describe  them  in  any 
manner  which  would  be  a  sufficient  description  in  a  conveyance.  Here  it  appears  that 
the  farm  in  question  was  known  indifferently  by  the  names  of  Ehos  Farm  or  Pen-y- 
rorsedd  ;  and  the  addition,  "containing  by  estimation  nineteen  acres,"  is  mciely  falsa 
demonstratio,  qu:e  non  nocet. 

Parke,  B.  I  am  of  the  same  opinion.  The  form  of  return  to  an  elegit,  given  in 
Tidd's  Practice  (Tidd's  Pr.  Forms,  456),  is,  that  the  debtor  was  "seised  in  his  demesne 
as  of  fee  of  and  in  one  messuage,  and  one  close  of  pasture  land  thereto  adjoining,  with 
the   appurtenances,   containing   by   estimation  [358]  acres,   more  or  less, 

situate,  Ij'ing,  and  being  in  the  parish  of  ,  in  the  county  aforesaid."     The 

only  reason  for  describing  the  premises  by  metes  and  bounds  was,  that  the  parties 
might  know  precisely  which  moiety  was  to  be  delivered  ;  but  with  respect  to  the 
whole,  it  is  sufficient  to  describe  it  in  any  manner  wheieby  the  estate  may  be  identified. 

GuRNEY,  B.,  concurred. 

ROLFE,  B.  In  no  way  could  one  moiety  be  distinguished  from  another  but  by 
metes  and  bounds. 

Rule  refused. 

Griffiths  and  Another  v.  Puleston.  Nov.  7,  1844. — Where  it  appeared  that, 
by  the  custom  of  the  country  as  between  outgoing  and  incoming  farm-tenants, 
the  former  was  entitled  to  a  'way  going  share  of  the  crop  of  wheat  sown  by  him 
in  the  last  year  of  his  tenancy  ;  that  he  cut  the  whole  of  such  crop,  and  kept  the 
fences  of  the  field  in  repair  until  the  whole  crop  was  cut  and  carried  away  : — 
Held,  that,  under  such  circumstances,  the  out-going  tenant  had  the  possession  in 
law  of  the  field  until  the  crop  was  carried  away  ;  and  therefore  that  his  vendee 
of  his  share  of  the  crop  had  a  good  defence,  under  the  plea  of  not  possessed,  to 
an  action  by  the  new  tenant  for  breaking  and  entering  the  close  in  which  the 
crop  grew,  for  the  purpose  of  carrying  away  his  share. 

[S.  C.  14  L.  J.  Ex.  33.] 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiffs',  called  Defaidtir,  in  the 
parish  of  Llanrhaidr,  in  the  county  of  Denbigh,  breaking  the  gates  thereof,  &c.,  and 
taking  and  carrying  away  certain  quantities  of  wheat  and  straw,  the  property  of  the 
plaintiffs.  Pleas,  first,  not  guilty  ;  secondly,  that  the  close  in  the  declaration  men- 
tioned was  not  the  close  of  the  plaintiffs ;  thirdly,  that  the  wheat  and  straw  were  not 
the  wheat  and  straw  of  the  plaintifts ;  fourthly,  leave  and  license.     Issues  thereon. 

At  the  trial  before  Coleridge,  J.,  at  the  last  Chester  Assizes,  the  following  facts 
appeared.  In  1832,  one  William  Williams  became  the  tenant  to  the  late  Sir  W.  W. 
Wynn  of  a  fai-m  called  Garthgynan,  of  which  the  field  in  question  was  a  part.  In 
1842,  Williams  quitted  the  farm,  and  was  [359]  succeeded  by  the  plaintifts,  who 
entered  upon  the  land  in  November  of  that  year,  and  upon  the  house  and  buildings 
in  May  1843.  It  was  proved  that,  according  to  the  custom  of  the  country  in  the 
county  of  Denbigh,  the  oft-going  tenant  of  a  farm  is  entitled,  in  some  cases  to  two- 
thirds,  in  others  to  one-half,  of  the  crops  of  corn  sown  by  him  in  the  last  year  of  his 
tenancy  ;  that  he  cuts  the  whole  of  the  crop,  and  keeps  the  fences  in  repair  until  the 
entire  crop  is  cut  and  carried  away.  In  July  1843,  Williams  sold  his  oft'going  share 
of  the  crop  of  wheat  then  growing  upon  the  close  in  question,  by  auction,  to  the 
defendant,  who,  in  September  following,  entered  upon  the  land  and  carried  it  away. 
This  was  the  trespass  complained  of.  Evidence  was  given  of  an  agreement  between 
Williams  and  his  landlord,  when  he  originally  entered  upon  the  possession  of  the  farm, 
that  the  straw  remaining  upon  the  premises  at  the  expiration  of  the  tenancy  should 
become  the  property  of  the  landlord  ;  and  the  counsel  for  the  plaintifts  in  this  action 
accordingly  abandoned  any  claim  for  damages  in  respect  of  the  carrying  away  of  the 
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straw,  but  claimed  nominal  damages  for  the  entry  upon  the  land.  The  learned  Judge, 
however,  in  summing  up,  directed  the  jury  that,  under  the  circumstauces  proved  with 
respect  to  the  custom  of  the  country,  the  possession  of  the  land  remained  in  the 
ofT-going  tenant  until  the  removal  of  the  crop,  and  therefore  that  the  defendant  was 
entitled  to  a  verdict  on  the  second  issue. 

The  jur}^  having  accordingly  found  a  verdict  for  the  defendant  on  the  second  and 
third  issues, 

Evans,  for  the  plaintifTs,  now  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
and  contended  that,  although  the  o(T-going  tenant,  or  his  vendee,  might  have  a  right 
to  enter  upon  the  land  to  cut  the  crop,  he  had  no  right  to  enter  for  the  purpose  of 
carrying  it  away  ;  and  that  the  legal  possession  of  the  land  must  be  in  the  actual 
tenant  [360]  of  the  farm,  subject  onl^'  to  the  right  of  the  preceding  tenant  to  enter 
and  cut  the  crop,  which  was  a  mere  easement. 

Pollock,  C.  B.  The  only  (juestion  seems  to  be,  whether  the  possession  of  the 
out-going  tenant,  which  it  is  admitted  continues  until  the  crop  is  reaped,  does  not 
continue  also  until  it  is  carried  away.  If  his  possession  continues  till  the  crop  is  cut,  it 
seems  to  follow  that  it  must  continue  also  until  he  has  done  all  which  he  has  a  right 
to  do.  Here  the  act  complained  of  was  done  while  that  right  and  interest  of  the 
out-going  tenant  still  existed.  I  think,  therefore,  that  the  direction  of  the  learned 
Judge  was  right. 

Parkk,  B.  I  am  of  the  same  opinion.  The  out  going  tenant  remains  in  possession 
until  all  is  done  which  he  has  a  right  to  do  in  respect  of  that  crop ;  not  merely  until 
the  cutting.  The  case  of  Benmn  v.  Delahay  (a)  is  a  strong  authority  to  shew  that  his 
interest  amounts  to  a  possession,  and  not  merely  to  an  easement.  In  that  case  there 
was  a  custom  for  the  tenant  to  leave  his  'way-going  crops  in  the  barns  and  other 
buildings  of  the  farm  for  a  certain  time  after  his  lease  had  expired,  and  he  had  quitted 
the  premises ;  and  it  was  held  that  the  landlord  might  distrain  the  corn  so  left,  after 
the  e.xpiration  of  six  months  from  the  determination  of  the  term.  The  obligation  on 
the  out-going  tenant  to  repair  the  fences  is  strongly  confirmatory  of  this  view  of 
the  case. 

GUKNEY  B.,  and  Kolfe,  B.,  concurred. 

Rule  refused. 

[361]  Jones  v.  Nicholls  and  Roberts.  Nov.  8,  1844. — A  notice  of  action  to  a 
constable  stated  the  cause  of  action  to  be  for  trespass  and  false  imprisonment  "  by 
arresting  and  imprisoning  the  plaintiff  at  St.  Asaph,  in  the  county  of  Flint,  ou 
Tuesday,  the  30th  day  of  January  last,  on  a  charge  of  felony,  and  taking  him 
thence  in  custody  to  Denbigh,  in  the  county  of  Denbigh,  and  for  detaining  him 
in  custody  upon  such  charge  for  twelve  hours  or  thereabouts,  and  also  for  causing 
him  to  be  Uikcn  licfore  certain  justices  of  the  peace,  on  the  31st  day  of  the  said 
month  of  January,  on  the  said  charge  of  felony  :  " — Held  to  be  sulticiently  specific 
as  to  time  and  place. 

[S.  C.  2  D.  k  L.  425 ;  14  L.  J.  Ex.  42 ;  8  Jur.  989.     Referred  to.  Smith  v.  West  Derby 
Local  Board,  1878,  3  C.  P.  D.  428.] 

Trespass  for  assaulting  the  plaintiff,  and  imprisoning  him  on  a  false  charge  of 
felony,  itc.  Plea,  not  guilty,  by  statute.  At  the  trial,  before  Coleridge,  J.,  at  the 
last  Flintshire  Assizes,  it  appeared  that  the  action  was  brought  against  the  defendants, 
of  whom  Nicholls  was  a  superintendetit  of  police  for  the  county  of  Denbigh,  appointed 
under  the  2  &  3  Vict.  c.  93,  and  Roberts  was  a  constable  of  the  parish  of  St.  Asaph, 
for  arresting  the  plaintiff  on  an  unfounded  charge  of  arson,  and  carrying  him  before 
ccrtiiin  magistrates  for  the  county  of  Denbigb,  hy  whom  the  charge  was  dismissed. 
The  following  notice  of  action  was  proved  : — 

"To  Richard  Nicholls,  one  of  the  superintendents  of  police  in  the  Denbighshire 
Constabulary  Force,  and  Thomas  Roberts,  wine  merchant,  and  one  of  the  constables 
of  the  parish  of  St.  Asaph,  in  the  county  of  Flint. 

"  I  do  hereby,  as  the  attorney  of  and  for  Joseph  Jones,  of  St.  Asaph,  in  the  county 

(a)  1  H.  Bl.  5.  See  also  Baraston  v.  Green,  16  East,  71 ;  JViyylesworth  v.  DalUson, 
Dougl.  201. 
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of  Flint,  victualler,  according  to  the  form  of  the  statute  in  such  ease  made  and  pro- 
vided, give  you  notice,  that  the  said  Joseph  Jones  will,  at  or  soon  after  the  expiration 
of  one  calender  month  from  the  time  of  your  being  served  with  this  notice,  cause  a 
writ  of  summons  to  be  sued  out  of  her  Majesty's  Court  of  Exchequer  of  Pleas  at 
Westminster  against  you,  at  the  suit  of  him  the  said  Joseph  Jones,  and  proceed  thereon 
according  to  law,  for  trespass  and  false  imprisonment  committed  by  you  the  said 
Richard  Nicholls  and  Thomas  Roberts,  by  arresting  and  imprisoning  the  said  Joseph 
Jones,  with  force  and  arms,  at  St.  Asaph,  in  the  county  of  Flint,  on  Tuesday  the  30th 
day  of  January  last,  on  a  charge  of  felony,  and  taking  him  from  thence  in  custody  to 
Denbigh,  in  the  county  of  Denbigh,  and  for  detaining  him  in  custody  [362]  upon  such 
charge  for  twelve  hours  or  thei'cabouts,  and  also  for  causing  the  said  Joseph  Jones  to 
be  taken  before  divers  of  her  Majesty's  justices  of  the  peace  at  Denbigh,  on  the  31st 
day  of  the  said  month  of  January  in  the  year  aforesaid,  on  the  said  charge  of  felony, 
whereby  the  said  Joseph  Jones  was  greatly  injured  in  his  character,  and  forced  to 
incur  great  expenses,  to  wit,  about  X20,  in  manifesting  his  innocence  of  the  said  charge, 
and  other  wrongs  to  the  said  Joseph  Jones  did,  to  his  great  damage  of  £100,  and 
against  the  peace  of  our  Lady  the  now  Queen.  Dated  the  '26th  day  of  February, 
1844. — Yours,  &c.  "James  Vaughan  Hornk, 

"  Of  Vale  Street,  in  the  town  of  Denbigh,  in  the  county  of 
Denbigh,  attorney  for  the  said  Joseph  Jones." 

It  was  objected  for  the  defendant,  that  this  notice  did  not  sufficiently  specify  the 
time  of  the  several  trespasses  complained  of.  The  learned  Judge  overruled  the 
objection,  and  a  verdict  was  found  for  the  plaintiff,  damages  £10. 

Welsby  now  moved  for  a  new  trial,  on  the  same  ground  of  objection.  By  the 
stat.  2  &  3  Vict.  c.  93,  s.  8,  the  constables  to  be  appointed  under  that  act  are  to  have 
all  the  powers,  privileges,  and  duties  which  any  constable  duly  appointed  has  within 
his  eonstablewick  by  common  law  or  statute  ;  and  the  provisions  of  the  1  &  2  Will.  4, 
c.  41,  are  to  be  deemed  to  extend  to  the  constables  appointed  under  that  act.  Now, 
by  the  1  &  2  Will.  4,  c.  41,  s.  19,  in  all  actions  against  special  constables  appointed 
under  that  act,  one  month's  notice  is  required  to  be  given  to  the  defendant.  And  it 
is  submitted  that  the  notice  given  in  the  present  case  does  not  specify  with  sufficient 
certainty  the  time  and  place  of  the  commission  of  each  of  the  grievances  complained 
of.  The  first  trespass  alleged  is  the  arresting  of  the  plaintiff'  at  St.  Asaph,  on  Tuesday, 
the  30th  of  Ja-[363]-nuary,  on  a  charge  of  felony.  That  is  in  itself  a  complete  charge, 
to  which  that  date  is  applied.  Then  follows  a  charge  of  taking  him  from  thence  in 
custody  to  Denbigh,  and  detaining  him  in  custody  upon  such  charge  for  twelve  hours. 
No  date  is  expressly  attributed  to  that  part  of  the  complaint ;  and  non  constat  but  it 
may  have  related  to  a  different  transaction  and  time.  It  does  not  appear  that  the 
twelve  hours  imprisonment  was  for  the  twelve  hours  then  next  following.  Notices 
of  this  description  have  been  very  strictly  construed.  In  Martin  v.  Upcher  (3  Q.  B. 
662;  2  G.  &  D.  716),  it  was  expressly  held  that  a  notice  of  action  of  magistrates  is 
bad,  if  it  do  not  state  the  place  at  which  the  cause  of  action  occui'red.  In  Breese  v. 
Jerdein  (2  G.  &  D.  720,  n.),  the  notice  complained  that  the  defendants  had,  on  the 
27th  of  May,  caused  the  plaintiff  to  be  apprehended  and  detained  in  custody  without 
any  reasonable  or  probable  cause  for  the  space  of  three  hours  then  next  following,  and 
having  afterwards  caused  him  to  be  committed  to  the  Compter,  in  the  city  of  London, 
and  to  be  there  imprisoned  for  a  further  space  of  time,  to  wit,  for  twelve  hours  then 
next  following  :  which  was  held  bad,  as  not  sufficiently  stating  the  time  of  the 
imprisonment. 

Pollock,  C.  B.  We  must  import  a  little  common  sense  into  notices  of  this  kind ; 
although,  as  respects  this  notice,  I  am  disposed  to  think  it  would  be  sufficient,  even  if 
construed  with  the  strictness  of  a  plea.  It  states  that  the  plaintiff  was  arrested  at 
St.  Asaph,  in  the  county  of  Flint,  on  Tuesday  the  30th  of  January,  on  a  charge  of 
felony  ;  that  he  was  taken  from  thence  in  custody  to  Denbigh,  and  detained  in  custody 
on  such  charge  for  twelve  hours ;  and  also,  that  he  was,  on  the  same  charge,  taken 
before  certain  justices  of  the  peace  for  the  county  of  Denbigh,  on  the  31st  of  January. 
Would  it  not  have  been  sufficient  to  [364]  have  alleged  this  latter  part  of  the 
transaction  to  have  occurred  on  the  next  day '? 

Parke,  B.  This  notice  was  framed  to  be  read  by  the  constable,  who  was  probably 
a  plain  man,  and  who,  if  he  read  it  as  a  plain  man,  could  have  no  doubt  at  all  that  it 
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related  to  one  continuous  transaction.     In  Breese  v.  Jerdein,  no  date  was  assigned  to 
the  imprisonment  in  the  Compter. 

GuRNEY,  B.,  concurred. 

Eule  refused. 


Cock  v.  Gent.  Nov.  8,  1844. — A  cause  was  referred  by  a  submission,  which  gave  no 
express  power  to  direct  a  verdict  to  be  entered.  The  arbitrator  awarded  that  a 
verdict  should  be  entered  for  the  plaintilT,  with  40s.  damages  and  costs.  The 
Court  refused  to  set  aside  the  award  on  motion,  and  intimated  a  strong  opinion 
that  it  was  good. 

[See  further,  14  M.  &  W.  680.] 

Wordsworth  moved  for  a  rule  to  shew  cause  why  the  award  of  the  arbitrator  in 
this  case,  who  had  awardefl  that  a  verdict  should  be  entered  for  the  plaintitt",  with  40s. 
damages,  and  costs,  should  not  be  set  aside.  The  reference  was  by  a  submission, 
which  gave  no  express  power  to  direct  a  verdict  in  the  action  ;  and  he  contended  that 
the  arbitrator  had  no  authority  to  enter  a  verdict,  unless  where  a  verdict  had  been 
taken  at  Nisi  Prius  subject  to  the  reference,  or  he  was  expressly  authorized  by  the 
submission  to  do  so:  Hutchinson  v.  Blackwell  (8  Bing.  331;  1  M.  &  Scott,  513). 
[Rolfe,  B.  Was  that  a  motion  to  set  aside  the  award  ?]  No  ;  but  the  Court  intimated 
that  it  was  bad  altogether.  In  Jackson  v.  Clarke  (M'Clel.  &  Y.  200;  13  Price,  28), 
and  in  Doidan  v.  Brdt  (2  Ad.  &  Ell.  344  ;  4  N.  &  M.  854),  the  Court,  under  the  same 
circumstances,  i-efused  to  enforce  the  award  by  attachment.  [Parke,  B.  Surely  the 
directing  of  a  verdict  to  be  entered  [365]  for  40s.  is  a  sufficient  indication  that  the 
arbitrator  finds  a  cause  of  action  to  exist  to  that  amount.  Littledale,  J.,  so  treats  it 
in  Cartwright  v.  Blackivorth  (1  Dowl.  P.  C.  489).J  Donlan  v.  Brett  appears  to  be  an 
authority  to  the  contrary. 

Parke,  B.  The  cases  which  have  been  cited  only  shew  that  an  attachment  will 
not  be  issued  in  such  a  case.  But  we  ought  not  to  set  aside  the  award  unless  we  are 
clear  that  it  is  void,  because  then  there  is  an  end  of  it  altogether.  If  the  plaintitt" 
enters  the  verdict,  the  defendant  can  come  to  set  it  aside  ;  and  if  the  plaintitt' seeks  to 
enforce  it  by  action  or  attachment,  the  question  may  then  be  raised  whethci'  he  is 
entitled  to  do  so. 

Pollock,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


Baldwin  v.  Als.vger  and  Others,  Assignees  of  the  Estate  and  Effects  of  John 
Sewell,  a  Bankrupt.  Nov.  9,  1844. — In  an  action  of  trover  to  recover  the  value 
of  certain  barrels  of  ale,  the  following  instrument  was  received  in  evidence  on 
behalf  of  the  plaintitt'.  "  Memorandum.  Mr.  W.  B.  [the  plaintitt']  has  left  in  the 
cellar  at  &c.  seventy-two  barrels  containing  ale,  in  Mr.  H.'s  casks,  which  I  agree 
to  allow  Mr.  H.  to  take  from  my  cellar  at  any  time  within  three  months  from 
this  date,  by  receiving  one  day's  notice ;  and  if  left  in  the  cellar  beyond  that 
time,  Mr.  B.  or  Mr.  H.,  or  whom  it  may  concern,  to  pay  rent  or  waiehouse  room 
for  the  same.  Dated  this  4th  day  of  August,  1812.  J.  S."  [the  defendant] : — 
Held,  that  this  was  properly  received  in  evidence  without  a  stamp,  although  tlie 
value  of  the  goods  exceeded  £20,  the  amount  of  rent  (if  any)  l)eing  less. 

[S.  C.  14  L.  J.  Ex.  34.     Applied,  Semple  v.  Steinan,  1853,  8  Ex.  622.] 

Trover  against  the  defendants,  as  assignees  of  one  John  Sewell,  a  bankrupt,  to 
recover  the  value  of  seventy-two  barrels  of  ale. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  last  Trinity  Term, 
the  following  memorandum  was  ottered  in  evidence  on  behalf  of  the  plaintitt":  — 

[366]  "  Memorandum.  Mr.  William  Baldwin  has  left  in  the  cellar  at  the  Queen's 
Railway  Tavern,  Charles  Street,  Westbourn  Road,  Paddington,  seventy-two  barrels 
containing  ale,  in  Mr.  Harris's  casks,  which  I  agree  to  allow  Mr.  Harris  to  t;ike  from 
my  cellar,  at  any  time  within  three  months  from  this  date,  by  receiving  one  day's 
notice;  and  if  left  in  the  cellar  beyond  that  time.   Mi-.   Baldwin  or  Mr.   Harris,  or 
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whom  it  may  concern,  to  pay  rent  or  warehouse  room  for  the  same.      Dated  this 
4th  day  of  August,  1842.  "John  Sewell. 

"  Witness,  George  Watkins." 

It  was  objected  on  behalf  of  the  defendant,  that  this  instrument  amounted  to  an 
agreement  relating  to  the  re-delivery  of  the  ale,  which  exceeded  the  value  of  £20,  and 
ought  to  have  been  stamped  accordingly.  It  did  not  appear  that  any  rent  was  due 
for  warehouse  room.  The  learned  Judge  received  the  instrument  in  evidence,  and 
the  plaintiff  obtained  a  verdict. 

Cockburn  now  moved  for  a  new  trial,  on  the  ground  of  the  improper  admission  of 
this  evidence.  This  instrument  amounted  to  an  agreement  for  the  re-delivery  of  the 
ale,  and  as  the  value  of  it  was  much  beyond  £20,  it  ought  to  have  been  stamped  with 
an  agreement  stamp  accordinglj',  pursuant  to  55  Geo.  3,  c.  184,  sched.,  part  1.  The 
contract  is  not  for  the  payment  of  the  rent,  but  for  re-delivery  of  the  goods  to 
Mr.  Harris  at  any  time  within  three  months,  on  receiving  a  day's  notice.  The  pay- 
ment of  the  rent  is  only  incidental  to  the  goods  remaining  on  the  premises  beyond  the 
three  months.  If  it  is  a  double  contract,  it  is  still  a  contract  for  the  gratuitous 
bailment  of  the  goods. 

Pollock,  C.  B.  In  determining  whether  a  stamp  is  necessary  in  a  case  of  this 
description,  we  ought  to  look,  [367]  not  at  the  value  of  the  goods  deposited,  but  at 
the  matter  of  the  agreement.  In  cases  relating  to  carriers  and  wharfingers,  it  has 
been  held  that  the  question,  whether  a  stamp  be  necessary  or  not,  depends,  not  upon 
the  value  of  the  goods,  but  upon  the  amount  of  the  carriage  and  wharfage.  It  surely 
cannot  be  contended,  that,  if  a  man  takes  a  house  by  a  written  contract,  the  stamp 
depends  upon  whether  he  intends  to  deposit  jewels  or  rubbish  in  it. 

Parke,  B.  I  am  of  the  same  opinion.  In  Chadwick  v.  Sills  (Ry.  &  Mo.  15),  it 
was  held  that  a  memorandum  by  a  wharfinger  of  the  receipt  of  goods,  to  be  shipped 
in  a  particular  manner,  might  be  given  in  evidence  to  shew  the  terms  on  which  they 
were  received,  without  a  stamp,  although  the  value  of  the  goods  was  above  £20,  the 
wharfage  being  of  a  less  amount. 

EoLFE,  B.  I  am  of  the  same  opinion.  Put  this  case.  Suppose  a  jeweller  receives 
a  diamond  necklace  or  any  other  valuable  article,  and  agrees  in  writing  to  bestow  work 
upon  it  to  the  amount  of  £15,  can  it  be  said  that  such  an  agreement  requires  a  stamp? 
I  clearly  think  not. 

Kule  refused. 


[368]  Lane  v.  Ironmonger.  Nov.  9,  1844. — The  liability  of  a  husband  for  goods 
supplied  to  his  wife  depends  upon  whether  she  is  his  agent  for  the  purpose  of 
binding  him  by  contracts  for  goods  supplied  to  her,  which  is  a  question  for  the 
jury  to  determine  upon  the  facts  of  the  case ;  and  in  determining  that  question, 
the  extravagant  nature  of  her  orders  is  a  matter  to  be  taken  into  consideration, 
as  shewing  she  had  no  such  authority. 

[S.  C.  14L.  J.  Ex.  35.] 

Debt  for  goods  sold  and  delivered. 

Plea,  except  as  to  £15,  never  indebted ;  and  as  to  that  sum,  payment  of  money 
into  Court. 

At  the  ti'ial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Trinity  Term, 
it  appeared  that  the  action  was  brought  to  recover  the  sum  of  £5287,  for  various  articles 
of  millinery,  viz.  bonnets,  feathers,  lace,  and  ribbons,  supplied  by  the  plaintiff  to  the 
defendant's  wife,  during  part  of  the  year  1843.  It  further  appeared  that  the  defen- 
dant's wife  had  a  separate  fortune,  though  she  and  her  husband  were  living  together  ; 
and  that  the  plaintiff,  having  been  induced  to  make  inquiry,  was  told  he  had  £1100 
per  annum.  There  was  no  evidence  of  any  express  authority  given  by  the  husband 
to  his  wife  to  order  the  articles  in  question.  Under  these  circumstances  it  was  con- 
tended for  the  defendant,  that,  as  the  articles  ordered  by  the  defendant's  wife  were 
excessive  in  amount,  and  there  was  no  evidence  of  any  express  authority  given  by  him, 
the  jury  ought  not  to  infer  that  the  wife  had  any  implied  authority  from  her  husband 
to  order  the  goods;  and  the  direction  of  Lord  Abinger,  C.  B.,  to  the  jury,  in  the  case 
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of  Freestone  v.  Butcher  (9  Car.  &  P.  647),  was  relied  upon.  The  learned  Judge  having 
read  that  direction  to  the  jury,  told  them  that  he  approved  of  and  adopted  it;  and 
the  jury  thereupon  found  a  verdiet  for  the  defendant. 

Hunifrey  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  direction 
of  the  learned  Judge  in  this  case  proceeded  upon  the  doctrine  laid  down  by  Lord 
Abinger,  C.  B.,  in  Freestone  v.  Bidrher,  which,  it  is  submitted,  is  not  correct  in  law, 
and  cannot  be  supported.  His  lord-[369]-ship  there  says,  "The  general  rule  is,  that 
a  wife  cannot  bind  her  husband  by  her  contract,  except  as  bis  agent.  There  are, 
however,  cases  in  which  a  jury  may  infer  such  agency.  In  the  cases  of  orders  given 
by  the  wife  in  those  departments  which  she  has  under  her  control,  the  jury  may  infer 
that  the  wife  was  the  agent  of  her  husband  till  the  contrarj'  appear.  So,  for  such 
articles  as  are  necessary  for  the  wife,  such  as  clothes,  if  the  order  is  given  by  the  wife, 
and  she  is  living  with  her  husband,  and  nothing  appears  to  the  contrary,  the  jury  do 
right  in  inferring  the  agency  ;  but  if  the  order  is  excessive  in  point  of  extent,  or  if, 
when  the  husband  has  a  small  income,  the  wife  gives  extravagant  orders,  these  are 
circumstances  from  which  a  jury  would  infer  that  there  was  no  agency.  The  trades- 
man who  supplies  the  goods  takes  the  risk ;  and  if  the  bill  is  one  of  an  extravagant 
nature,  such  as  the  husband  would  never  have  authorized,  that  would  be  alone 
sufficient  to  repel  the  inference  of  agency."  So  unqualified  a  doctiine  cannot  be 
maintained.  [Parke,  B.  It  is  because  she  is  the  agent  of  her  husband  that  the 
tradesman  ought  to  be  careful  not  to  supply  her  to  an  exttavagaut  extent,  for  her 
giving  orders  to  such  an  extent  would  go  to  shew  she  was  not  acting  as  the  husband's 
agent,  and  to  the  extent  authorized  by  him.]  The  case  of  Freestone  v.  Butcher  seems 
to  carry  the  law  as  to  the  husband's  exemption  from  liability  further  than  any  of  the 
cases  which  have  preceded  it.  This  is  a  case  in  which  the  husband  and  wife  are 
living  together,  and  it  may  fairly  be  presumed  that  he  had  seen  these  articles  of  dress 
worn  by  his  wife.  In  Montague  v.  Benedict  (3  B.  &  Cr.  G3.5),  it  is  said  that  "cohabita- 
tion is  presumptive  evidence  of  the  assent  of  the  husband  ;  but  it  may  be  rebutted  by 
contraiy  evidence."  In  that  case  there  was  evidence  to  rebut  the  presumption,  and 
the  contiact  was  held  not  to  be  within  her  authority.  [Pollock,  C.  B.  How  can 
[370]  you  distinguish  between  clothes  and  rings,  which  are  both  ornamentall 
Jewellery  may  be  just  as  tit  to  be  ordei'ed  by  a  lady  as  lace  or  any  other  article  of 
dress.  Parke,  B.  The  only  question  is,  whether  the  extravagance  of  the  bill  is  an 
element  to  be  taken  into  consideration  by  the  jur}',  in  considering  the  question  of  the 
wife's  agency.  Surely  it  is.]  It  was  incorrect  in  the  learned  Judge  to  say,  in  the 
words  of  Lord  Abinger's  ruling,  that  the  extravagance  of  the  bill  "would  be  alone 
sufficient  to  repel  the  inference  of  agency." 

Pakke,  B.  There  may  be  a  trifling  inaccuracy  in  the  report  of  the  case  of 
Freestone  v.  Butcher,  in  stating  that  the  extravagance  of  the  bill  would  alone  repel  the 
inference  of  agency  ;  that  alone,  perhaps,  would  not  be  sufficient ;  but  it  may  be 
repelled  by  that  and  other  circumstances  together.  The  law  as  there  laid  down  is 
substantially  correct.  The  whole  turns  upon  the  qucstioTi  of  the  husband's  authority  ; 
and  it  is  for  the  jury  to  say  whethei'  the  wife  had  any  such  authority,  and  whether 
the  plaintiff,  who  supplied  her  with  these  articles,  must  not  have  known  that  she 
was  exceeding  her  husband's  authority  to  pledge  his  ciedit.  If  he  had  any  doubts 
upon  the  subject,  he  might  have  made  inquiries  of  the  husband.  It  was  not  proved 
that  the  hu.sband  knew  the  articles  had  been  ordered,  or  saw  his  wife  wearing  them. 

Poij.ocK,  C.  B.,  and  Gukney,  B.,  concurred. 

Rule  refused. 

[371]  Wood  v.  Peyton.  Nov.  9,  1844.— Where  the  plaititifl'  had  obtained  judg- 
ment on  demurrer  to  a  replication  to  one  pica,  and  went  to  trial  on  the  issues  in 
fact,  which  were  all  found  for  him,  the  Court  refused  to  set  aside  the  trial  and 
all  subsequent  proceedings,  on  the  ground  that  the  venire  facias  juratorcs  was 
only  to  try  the  issues  in  fact,  and  not  to  assess  damages  upon  the  demurrer ; 
saying,  that  the  defect  was  amendable,  and  that,  if  the  defendant  wished  to  take 
the  objection,  he  might  bring  a  writ  of  error. 

[S.  C.  2  D.  &  L.  441  ;  14  L.  J.  Ex.  28.     See  p.  30,  ante.] 

This  was  an  action  brought  by  the  plaintifT,  as  jiayce,  against  the  defendant  as  the 
maker  of  two  promissory  notes;  to  which  the  defendant  pleaded,  first,  that  he  did 


154  HOPKINS    r.  FREEMAN  13M.&W.372. 

not  make  the  notes ;  and  secondly,  that  the  notes  were  obtained  from  bim  by  fraud. 
The  plaintifl"  took  issue  on  the  first  plea,  and  replied  specially  to  the  second.  To  this 
replication  there  was  a  demuri'er,  upon  which  judgment  was  given  for  the  plaintiff. 
The  jury,  at  the  trial,  found  a  verdict  for  the  plaintitf  upon  all  the  issues. 

Humfrey  now  moved  to  .set  aside  the  trial  and  all  subsequent  proceedings,  for 
irregularity,  on  the  ground  that  the  jury  process  was  defective  ;  the  venire  being  only 
to  try  the  issues  in  fact,  and  not  also  to  assess  the  damages  upon  the  demurrer. 
Where  there  are  issues  in  law  as  well  as  in  fact,  the  venire  ought  to  be  tam  ad 
triandum  quam  ad  inquirendum  ;  and,  in  Codrington  v.  Lloyd  (8  Ad.  &  Ell.  449  ;  1  Per. 
&  D.  1.57),  where  the  issues  in  law  and  fact  were  on  the  same  count,  and  the  plaintiff 
obtained  judgment  on  the  issue  in  law,  and  then  proceeded  to  try  the  issue  in  fact,  it 
was  held,  that  the  jury  process  must  be  awarded  to  assess  damages  on  the  issue  in 
law,  as  well  as  to  try  the  issue  in  fact,  although  the  latter  issue  went  to  the  whole 
cause  of  action  in  the  count.  So  here,  the  issue  in  fact  goes  to  the  whole  cau.se  of 
action,  and  there  is  no  distinction  between  that  case  and  the  present. 

Parke,  B.  I  think  we  ought  not  to  grant  a  rule  in  this  case ;  for,  if  we  did,  the 
plaintitf  would  amend  the  jury  process  before  the  cause  came  down  again.  There  has 
been  no  prejudice  sustained  by  this  mistake.  We  have  [372]  said,  in  similar  cases,(a) 
that  we  would  not  interfere.  The  record  is  right  as  to  the  award  of  the  venire, 
and  if  you  wish  to  take  the  objection,  you  may  bring  your  writ  of  error  coram  vobis. 

Rule  refused. 

Hopkins  v.  Fkeeman.  Nov.  1 1,  1844.— A  defendant  being  sued  for  a  debt  amounting 
to  £,\b,  in  May,  1S44,  consented  to  a  judge's  order  for  the  payment  of  the  debt 
and  costs  by  instalments ;  the  plaintiff  to  be  at  liberty  to  sign  judgment  for 
the  whole  on  any  instalment  becoming  due,  and  not  being  paid.  The  defendant 
paid  some  of  the  instalments,  but,  in  September  following,  the  sum  of  291.  3s.  4d. 
having  become  due,  the  plaintiff  signed  judgment  for  that  sum,  and  brought  an 
action  on  the  judgment,  for  the  purpose,  as  the  defendant  alleged,  of  taking  him 
in  execution,  notwithstanding  the  7  &  8  Vict.  c.  96,  s.  57,  which  enacts,  that 
"no  person  shall  be  taken  in  execution  upon  any  judgment,  wherein  the  sum 
recovered  shall  not  exceed  £20,  exclusive  of  costs."  The  Court  refused  to  stay 
the  proceedings  in  the  action,  on  the  ground  that  this  was  not  a  case  to  which 
the  act  was  applicable. 

[S.  C.  2  D.  &  L.  447 ;  14  L.  J.  Ex.  21.] 

A  writ  of  summons  having  been  served  upon  the  defendant,  in  May  last,  to  recover 
payment  of  a  debt  amounting  to  £15,  the  defendant  consented  to  a  judge's  order  for 
the  payment  of  the  debt  and  costs  by  instalments  ;  the  plaintiff  to  be  at  liberty  to 
sign  final  judgment  for  the  whole  amount,  on  any  instalment  becoming  due,  and  not 
being  paid.  The  defendant  paid  some  of  the  instalments ;  but,  in  the  month  of 
September  following,  the  sum  due,  including  costs,  amounted  to  291.  3s.  4d.,  for 
which,  on  the  28th  of  that  month,  the  plaintiff  signed  judgment,  and  brought  an  action 
upon  the  judgment. 

Pearson  now  moved  for  a  rule  to  shew  cause  why  all  further  proceedings  in  the 
action  should  not  be  stayed,  under  the  57th  section  of  the  Insolvent  Debtors'  Amend- 
ment Act,  7  &  8  Vict.  c.  96.  That  section  enacts,  that,  after  the  passing  of  that  act, 
"  no  person  shall  be  taken  or  charged  in  execution  upon  any  judgment  obtained  in 
any  of  her  Majesty's  superior  courts,  &c.  &e.,  in  any  action  for  the  recovery  of  any 
debt,  wherein  the  sum  recovered  shall  not  [373]  exceed  the  sum  of  £20,  exclusive  of 
the  costs  recovered  by  such  judgment."  If  an  action  upon  a  judgment  is  allowed  to 
be  brought  in  this  case,  the  act  may  easily  be  evaded ;  for  it  is  clear  the  object  of  this 
proceeding  is  to  take  the  defendant  in  execution.  [Gurney,  B.  How  is  this  a 
ground  to  stay  proceedings  in  the  action  1  The  plaintiff  may  levy  upon  the  defen- 
dant's goods.]  This  proceeding  is  vexatious,  and  falls  within  the  principle  of  IVilUams 
V.  Tliacker  (1  Bro.  &  B.  514),  where  proceedings  on  a  bail-bond  were  set  aside  on  the 
ground  that  it  was  given  in  a  second  action  for  the  same  cause,  although  the  first 

(o)  Probably  referring  to  Gee  v.  Swann,  9  M.  &  W.  685,  and  Cheese  v.  Scales, 
10  M.  &  W.  488. 
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action  was  non-prossed.  There  the  Court  said,  "  A  second  action  for  the  same  cause 
must  always  be  deemed  vexatious,  unless  the  contrary  be  shewn." 

Parke,  B.  This  is  not  a  case  within  the  act ;  there  are  no  words  in  it  which  are 
at  all  applicable  to  it.  Then,  how  can  we  stay  the  proceedings  in  an  action,  and 
prevent  the  plaintitl'  from  recovering  in  it?  He  may  sue  out  execution  against  the 
goods.  You  must  wait  until  he  takes  the  defendant  in  execution,  although  we  do 
not  say  that  even  then  you  are  entitled  to  relief. 

The  other  Barons  concurred. 

Rule  refused. 

[374]  TowNSON  V.  JACK.SON.  Nov.  12, 1844. — In  debt  for  goods  sold  and  delivered, 
the  particulars  of  demand  stated,  that  "the  action  was  brought  to  recover  £37, 
being  the  balance  of  the  following  account," — proceeding  to  state  various  items 
for  goods  sold,  amounting  to  £108,  but  giving  no  credit  in  express  terms  for 
any  sums  of  money  received  on  account.  The  defendant  pleaded  nunquam 
indebitatus,  and  payment,  to  the  whole  declaration,  and  a  set>oft'  as  to  £5, 
parcel  &c.  At  the  trial,  the  plaintiff  proved  a  verbal  admission  of  the  defendant, 
that  £37  was  due  from  him  to  the  plaintiff;  and  the  defendant  proved  a  set- 
off to  the  amount  of  £5,  and  contended  that  the  plaintiff  was  entitled  to  a  verdict 
for  £32  only  : — Held,  that  the  jury  were  properly  directed  to  consider  whether 
the  balance  claimed,  and  to  which  the  admission  applied,  meant  a  balance  after 
giving  credit  for  the  amount  of  the  set-off. 

[S.  C.  2  D.  &  L.  369 ;  U  L.  J.  Ex.  57.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Pleas,  nunquam 
indebitatus  and  payment,  to  the  whole  declaration,  and  a  set-off  as  to  £5,  parcel  of 
the  monies  in  the  declaration  mentioned.  The  particulars  of  demand  stated  that 
•'  the  action  was  brought  to  recover  the  sum  of  £37,  being  the  balance  of  the  following 
account," — proceeding  to  state  various  items  for  goods  sold,  amounting  in  the  whole 
to  £108,  but  giving  no  credit,  in  express  terms,  for  any  sums  of  money  received  on 
account.  At  the  trial,  before  Pollock,  C.  B.,  at  the  last  assizes  for  the  county  of 
Westmoreland,  the  plaintiff  gave  in  evidence  a  verbal  admission  of  the  defendant, 
that  £37  odd  was  due  from  him  to  the  plaintiff.  The  defendant  proved  a  set-off  to 
the  amount  of  £5,  and  contended  that  the  set-ofl"  was  pleaded  to  the  balance  of  £37 
claimed  by  the  particulars,  and  that  the  plaintiff  was  entitled  to  a  verdict  for  £32 
only.  The  Lord  Chief  Baron  left  it  to  the  jury  to  say,  whether  the  balance  claimed 
meant  a  balance  after  giving  credit  for  the  amount  of  the  setoff.  The  jury  found  a 
verdict  for  £37  :  and  now 

Atkinson  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  learned  Judge 
ought  to  have  laid  it  down  as  matter  of  law,  that  the  set-off  was  pleaded  to  the  balance 
claimed  by  the  particuhirs  as  being  due  in  the  action.  Easltvkk  v.  Uanmin  (6  M.  & 
W.  13)  is  an  authority  that,  where  a  plaintiff,  by  his  particulars  of  demand,  gives 
credit  for  payments,  and  claims  a  balance  only,  the  plea  of  payment  is  to  be  considered 
as  being  pleaded  to  that  balance,  although  [375]  s(mie  of  the  items  for  which  credit 
is  given  were  paid  after  action  brought.  Tuck  v.  Tuck  (5  M.  &  W.  109)  only  shews, 
that,  where  a  plea  of  set-off  is  pleaded  to  the  whole  demand,  it  is  not  distributable. 

Pollock,  C.  B.  It  was  proved  at  the  trial  that  the  parties  met  together,  and  that 
the  defendant  then  admitted  a  balance  of  £37  to  be  due  from  him  to  the  plaintiff.  I 
thought  it  was  a  question  for  the  jury  whether,  when  the  defendant  admitted  that 
balance,  the  set-off  was  taken  into  consideration.  The  rule  of  Court  is,  that  a  defen- 
dant need  not  plead  pa^-ment  of  a  sum  for  which  credit  is  given  in  the  particulars  ;  but 
still  it  must  Ije  a  question  for  the  jury  to  say  whether,  upon  the  whole,  a  balance  exists 
between  the  parties.  L/iinb  v.  Mirkkwaile  (I  Q.  B.  400  ;  1  G.  &  1).  136)  is  quite  decisive 
of  this  case  ;  the  only  difference  is,  that  that  was  a  case  of  payment,  whereas  this  is  one 
of  set-off  Where  a  party  demands  a  balance,  without  stating  how  it  arises,  if  tiie 
defendant  pleads  payment,  the  plaintiff  may  shew  that  in  his  balance  credit  has  already 
been  given  for  the  sum  as  to  which  payment  is  pleaded.  A  set-off  is  not  even  within 
the  rule  of  Court;  but  if  it  were.  Lamb  v.  Micklewailc  is  a  decisive  authority,  that, 
though  a  defendant  ought  not  to  plead  payment  of  a  sura  for  which  credit  is  specifically 
given,  yet  if  he  pleads  payment  when  the  plaintiff  claims  a  balance,  it  is  a  question  for 
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the  jury  to  say  whether  or  not,  in  such  a  balance,  credit  has  already  been  given  for 
the  sum  pleaded.  If  you  divest  the  matter  of  technicalities,  it  stands  simply  thus : — 
The  plaintiff  says,  "You  owe  me  £100  on  the  balance  of  account;"  the  defendant 
says,  "  I  have  paid  you  £.50,  and  I  have  a  set-off  to  the  amount  of  another  £50."  At 
the  trial,  the  plaintiff  proves  by  the  admission  of  the  defendant  that  £100  is  due  upon 
the  [376]  balance  of  account ;  the  defendant  proves  payment  of  £50,  and  a  set-off  of 
another  £50  :  the  plaintiff  then  calls  a  witness  to  prove  that  the  £50  paid,  and  the 
£50  set-off,  are  both  excluded  from  the  balance. 

Parke,  B.  A  set-off  is  not  within  the  operation  of  the  rule  at  all.  Besides,  when 
the  plaintiff  says  that  he  claims  a  balance,  he  only  means  to  say  that  he  is  willing  to 
take  that  sum ;  but  he  is  at  liberty  to  prove  any  part  of  his  demand,  and  is  not  bound 
to  prove  the  whole  extent  of  it.  For  instance,  if  he  claims  £100,  and  says  he  is 
willing  to  take  the  balance,  amounting  to  £37,  if  he  proves  any  part  of  the  balance  he 
is  entitled  to  a  verdict.  Where  he  gives  credit  in  this  form  in  the  particulars,  he  only 
means  to  say,  "I  am  willing  to  take  the  sum  stated  as  the  balance."  The  plea  of 
set-off  was  to  part  of  the  £100  demanded,  and  not  to  the  £37  demanded.  My  Lord 
was  therefore  Cjuite  right  in  leaving  it  to  the  jury  to  say  whether  or  not  the  set-off 
had  not  been  taken  into  account  when  the  defendant  admitted  the  balance.  It  is 
perfectly  settled  that  the  new  rule  does  not  apply  to  cases  of  set-off,  but  only  to  cases 
of  payment.  But,  independently  of  that  distinction,  and  supposing  the  pleas  of  set-off 
and  of  payment  to  stand  on  the  same  footing,  this  particular  does  not  give  credit  for 
any  specific  sum  set  off  or  paid,  but  only  claims  a  balance. 

The  other  Barons  concurred, 

Rule  refused. (a)i 

[377]  Myatt  v.  Green.  Nov.  14,  1844.— A  plaintiff  is  not  bound  to  give  the 
defendant  a  statement  of  the  items  of  the  sums  for  which  he  has  given  the 
defendant  credit  in  his  particulars  of  demand. 

[S.  C.  14  L.  J.  Ex.  34.] 

Cole  applied  for  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  he  should  not 
deliver  to  the  defendant  a  particular  statement  of  the  items  of  the  sums  for  which  he 
had  given  credit  to  the  defendant  in  his  bill  of  particulars  already  delivered. 

Per  Curiam.  This  is  an  application  which  ought  to  be  made  at  Chambers,  and 
not  to  the  full  Court.  But  even  there  it  would  not  be  granted,  as  it  is  a  rule  not  to 
compel  the  plaintiff  to  state  the  items  of  sums  for  which  he  has  voluntarily  given 
credit  to  the  defendant. 

Motion  refused. (a)- 

GOLDTHORPE  V.  Hardman.  Nov.  14,  1844. —Case.  The  declaration  stated,  that 
the  defendant  wrongfully  and  injuriously  caused  to  be  kept  and  continued  large 
quantities  of  materials,  dirt,  and  rubbish,  before  then  wrongfully  &c.  ])laced  upon 
a  common  and  public  highway,  near  and  at  the  side  of  a  certain  wall,  and  near 
to  a  canal ;  hy  means  whereof,  afterwards,  to  wit,  on  &c.,  to  wit,  in  the  night, 
the  plaintiff,  lawfully  passing  along  the  said  highway,  was  induced  and  caused  to 
walk  on  and  over  the  said  quantities  of  materials,  &c.,  and  to  slip  and  fall  over 
the  said  wall,  and  thence  into  the  said  canal.  The  jury  having  found  a  verdict 
for  the  plaintiff: — Held,  on  motion  in  arrest  of  judgment,  that  the  declaration 
was  sufficient. 

[S.  C.  2  D.  &  L.  442 ;  14  L.  J.  Ex.  61.] 

Case.  The  declaration  stated,  that  whereas  before  and  at,  &c.,  there  was  a  common 
public  highway,  &c.;  yet  the  defendants,  well  knowing  the  premises,  wrongfully  and 
injuriously  caused  to  be  kept  and  continued  divers  large  quantities  of  materials,  dirt 
and  rubbish,  before  then  wrongfully  and  injuriously  put  and  placed  in  and  upon  the 

(a)i  See  Morris  v.  Jones,  1  G.  &  D.  13 ;  1  Q.  B.  397 ;  Eadioick  v.  Harmwn,  6  M.  & 
W.  13  ;  Price  v.  Bees,  11  M.  &  W.  576. 

{af  See  Smith  v.  Eldridge,  4  Ad.  &  Ell.  64 ;  Penprase  v.  Crease,  1  M.  &  W.  36. 
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said  common  and  public  hij^hwiiy,  near  and  at  the  side  of  a  certain  wall,  then  standing 
and  being  near  to  [378]  and  on  the  side  of  the  said  highway,  and  near  to  a  certain 
Ciinal  of  water,  by  means  whereof,  afterwards,  to  wit,  on  &c.,  to  wit,  in  the  night,  the 
plaintiff,  then  lawfully  going  and  passing  in  and  along  the  said  highway,  was  induced 
and  caused  to  walk  and  pass,  and  did  then  walk  and  pass  on,  along,  and  over  the  said 
several  (juantities  of  materials,  dirt,  and  rubbish  ;  and  also  to  slip  and  fall,  and  did 
then  slip  and  fall  over  the  said  wall,  on  to  the  earth,  and  the  stones,  and  soil  thereof, 
and  thence  into  the  said  canal ;  whereby  &c., — concluding  with  an  allegation  of  damage. 

The  defendant  pleaded  not  guilty. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  last  assizes  for  the  county  of  York,  the 
jury  found  a  verdict  for  the  plaintiff. 

On  a  subsequent  day  in  this  term, 

Watson  moved  for  a  rule  to  shew  cause  why  the  judgment  should  not  be  arrested. 
The  declaration  is  insufficient.  It  does  not  shew  that  the  rubbish  was  placed  there 
without  a  fence  or  without  a  light  at  night,  as  it  is  usual  to  do  ;  and  it  is  consistent 
with  the  averments  in  it  that  a  proper  fence  may  have  been  placed  round  the  heap  of 
rubbish,  and  a  light  near  it  during  the  night  The  allegation  as  to  its  being  at  night 
is  merely  a  statement  under  a  videlicet.  For  aught  that  appears,  the  injury  may 
have  happened  from  the  plaintiff  having  got  upon  the  heap  of  rubbish  to  amuse  himself. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — On  the  face  of  this  declaration,  there  is  a  clear  state- 
ment of  an  injury  and  damage  done  to  the  plaintiff,  on  which  the  action  may  be 
supported.  It  is  averred  that  the  materials  were  wrongfully  kept  and  continued  by 
the  defendant  upon  the  highway,  by  means  whereof  the  plaintiff,  then  lawfully  going 
and  [379]  passing  in  and  along  the  said  highway,  was  induced  and  caused  to  walk 
and  pass  on,  along,  and  over  the  said  materials,  and  to  slip  and  fall  over  the  said  wall 
and  into  the  said  canal.  We  can  see  no  distinction  between  this  case  and  that  of  a 
man  who  drives  his  carriage  over  a  heap  of  rubbish  lying  in  the  highway,  whereby 
his  carriage  is  up-set.  Whether  the  plaintiff  could  by  ordinary  care  have  avoided  the 
accident,  is  a  question  which  the  jury  must  be  taken,  by  their  verdict,  to  have  negatived. 

Kule  refused. 

Cooke  v.  Stkatfort).  Nov.  15,  184-1. — To  an  action  by  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  the  defendant  pleaded,  that  before  the  accepting 
of  the  bill,  he,  the  defendant,  at  one  sitting  and  meeting,  and  on  credit,  lost  to 
C,  who  then,  at  &c.,  won  of  the  defendant,  a  sum  exceeding  £100,  by  gaming 
and  playing  at  vingt-un,  contra  formam  statuti ;  that  afterwards,  and  before  the 
accepting  &c.,  the  defendant,  at  one  sitting  and  meeting,  and  on  credit,  lost  to 
the  said  C,  who  then,  at  i^'C.,  won  of  the  defendant,  a  sum  exceeding  £100,  by 
gaming  and  playing  at  the  game  of  hazard,  contra  formam  statuti ;  and  the  said 
several  sums  of  money,  making  together  a  large  sum  of  money,  to  wit,  £2G54, 
having  been  won  and  lost  as  aforesaid  and  remaining  unpaid,  it  was  agreed  between 
the  said  C.  and  the  defendant,  that  £500,  parcel  thereof,  should  be  secured  to 
the  said  C.  by  the  acceptance  of  the  defendant ;  and  the  plea  then  avei  red,  that 
the  defendant  accepted  the  said  bill  in  pursuance  of  that  agreement,  and  that  there 
never  was  any  other  consideration  for  his  .said  acceptance,  of  which  the  plaintiff 
had  notice,  itc.  At  the  trial,  it  was  proved  that  there  were  five  l)ills  for  £500 
each  ;  that  C.  and  the  defendant  had  played  together  at  vingt-un  and  hazard, 
and  that  C.  had  won  of  the  defendant  more  than  the  amount  of  the  five  bills  ; 
but  there  was  no  evidence  of  any  loss  at  vingt-un.  It  did  not  appear  that  there 
had  been  more  than  two  meetings  at  which  the  defendant  lost : — Held,  first,  that 
there  was  evidence  to  warrant  the  finding  of  the  jury,  that  more  than  £100  had 
been  lost  at  one  sitting.— Secondly,  that,  as  there  was  no  evidence  of  any  loss  at 
vingt-un,  the  plo.i  was  not  proved  as  framed  ;  but, — 'I'liirdly,  that  this  was  a  case 
in  which  the  judge  might  properly  allow  the  plea  to  1)C  amended  in  that  respect, 
by  striking  out  the  allegation  as  to  the  game  of  vingt-un,  and  averring  the 
acceptance  to  have  been  given  for  money  lost  at  hazard  only. 

[S.  C.  2  D.  &  L.  399 ;  14  L.  J.  Ex.  6G.] 

This  wa.s  an  action  by  the  plaintiff,  as  indorsee,  against  the  defendant,  as  the 
acceptor  of  a  bill  of  exchange,  drawn  by  John  Mynde  Cooke,  and  by  him  indorsed  to 
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the  plaintifl'.  The  defendant  pleaded,  that,  before  the  accepting  of  the  said  bill,  to 
wit,  on  the  10th  of  January,  1843,  the  defendant,  at  one  sitting  and  meeting,  and  on 
credit,  lost  to  one  John  Mynde  Cooke,  who  then,  at  such  sitting  and  meeting,  and  on 
credit,  won  of  the  defendant,  a  cer-[380]-t4iin  large  sum  of  monej%  exceeding  the  sum 
of  XlOO,  to  wit,  the  sum  of  £104,  by  gaming  and  playing  at  a  certain  game,  to  wit, 
at  the  game  of  vingt-un,  contra  formam  statuti  ;  and  that  afterwards,  and  before  the 
accepting  of  the  said  bill,  to  wit,  on  the  20th  of  January,  1843,  the  defendant,  at  one 
sitting  and  meeting,  and  on  credit,  lost  to  the  said  John  Mynde  Cooke,  who  then,  at 
such  sitting  and  meeting,  and  on  credit,  won  of  the  defendant,  a  certain  other  large 
sum  of  money,  exceeding  the  sum  of  £100,  to  wit,  the  sum  of  £2550,  b}'  gaming  and 
playing  at  a  certain  game,  to  wit,  at  the  game  of  hazard,  contra  formam  statuti ;  and 
the  said  several  sums  of  money,  making  together  a  large  sum  of  money,  to  wit,  the 
sum  of  £2654,  having  been  won  and  lost  as  aforesaid,  and  remaining  wholly  unpaid, 
it  was  thereupon  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  agreed  between 
the  said  John  Mynde  Cooke  and  the  defendant,  that  the  payment  of  £500,  parcel 
thereof,  should  be  secured  to  the  said  John  Mynde  Cooke  by  the  acceptance  by  the 
defendant  of  a  bill  of  exchange  in  writing,  bearing  date,  to  wit,  on  the  said  5th  of 
April,  1843,  directed  to  the  defendant,  and  requiring  him  to  pay  to  the  order  of  the 
said  John  Mynde  Cooke  £500,  two  months  after  the  date  thereof.  It  was  then 
averred,  that  the  defendant  accepted  the  said  bill  of  exchange  in  the  said  first  count 
mentioned,  as  therein  expressed,  in  pursuance  of  the  agreement  in  this  plea  aforesaid, 
and  for  the  purpose  of  securing  to  the  said  J.  M.  Cooke  the  said  sum  of  £500,  parcel 
of  the  said  sum  so  lost  by  gaming  and  playing  as  aforesaid,  and  for  no  other  purpose ; 
and  that  there  never  was  any  consideration  for  or  in  respect  of  his,  the  defendant's, 
accepting  or  paying  the  said  bill,  other  than  the  said  sum  so'lost  by  gaming|and  playing 
as  aforesaid ;  of  all  which  premises  the  ])laintifF,  before  and  at  the  time  when  the  said 
bill  was  indorsed  to  him  as  in  the  said  first  count  mentioned,  had  notice.  Replication, 
de  injuria. 

[381]  At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last 
Trinity  Term,  it  appeared,  that  the  bill  of  exchange,  which  was  the  subject  of  this 
action,  was  one  of  five  bills  for  £500  each,  accepted  by  the  defendant  for  money  won 
at  gaming.  There  was  evidence  that  J.  M.  Cooke,  the  drawer  of  those  bills,  and  the 
defendant  had  played  together  at  vingt-un,  and  also  at  hazard,  at  which  latter  game 
J.  M.  Cooke  had  won  of  the  defendant  more  than  the  amount  of  the  five  bills,  but 
there  was  no  proof  of  the  defendant  having  lost  at  vingt-un.  It  was  stated  in  evidence 
that  there  were  several  meetings  at  which  the  defendant  had  lost,  but  it  did  not  appear 
affirmatively  that  theie  had  been  more  than  two.  It  was  proved  that  a  person  named 
Page  had  advanced  to  J.  M.  Cooke  £328  on  the  bill  in  question,  and  afterwards 
delivered  it  to  the  plaintiff  in  payment  of  that  sum,  which  the  plantift'  told  him  he 
had  orders  from  his  brother  J.  M.  Cooke  to  pay  him  for  it.  The  jury  found  that  the 
bill  was  given  for  a  gambling  debt,  incurred  at  the  game  of  hazard  ;  that  more  than 
£100  of  it  had  been  lost  at  one  sitting,  and  that  the  plaintiff'  was  the  holder  thereof, 
as  agent  for  J.  M.  Cooke.  The  verdict  was  thereupon,  under  the  direction  of  the 
Lord  Chief  Baron,  entered  for  the  defendant,  leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  veidict  for  the  amount  of  the  bill,  if  the  Court  should  think  that  the 
plea  was  not  proved  as  framed ;  the  Court  to  be  at  liberty,  by  consent,  to  amend  the 
plea  nunc  pro  tunc,  if  they  should  think  that  an  amendment  ought  to  be  made.  On 
an  early  day  in  this  term, 

Crowder  moved  accordingly.  This  being  a  special  plea  pleaded  under  the  stat. 
16  Car.  2,  c.  7,  s.  3,  which  was  passed  to  prevent  excessive  gaming,  and  which  imposes 
heavy  penalties  for  so  doing,  the  games  at  which  the  money  was  alleged  to  have  been 
lost  ought  to  be  stated  and  proved  with  correctness  and  particularity,  in  order  that 
it  might  [382]  appear  to  the  Court  whether  it  was  such  gaming  as  is  contrary  to  the 
statute.  Colktrne  v.  Siockdale  (1  Stra.  493).  Here  there  was  no  evidence  of  the  bill 
having  been  given  for  money  lost  at  vingt-un  and  hazard,  as  alleged  in  the  plea,  for  it 
did  not  appear  that  the  defendant  had  lost  at  the  former  of  those  games  ;  nor  did  it 
appear  that  more  than  £100  was  lost  at  one  time  or  meeting.  The  Court  having 
granted  a  rule,  and  directed  that  the  question  as  to  the  amendment  of  the  plea  should 
be  argued  at  the  same  time, 

Jervis  (Shee,  Serjt.,  and  J.  Henderson  with  him)  now  shewed  cause.  Although 
there  was  not  direct  proof  of  the  money  having  been  lost  by  playing  at  vingt-un  and 
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hazard,  there  was  evidence  from  which  the  jury  might  infer  that  money  to  an  amount 
exceeding  the  sum  of  £100  was  lost  by  the  defendant  at  hazard,  at  one  sitting.  And 
if  the  Court  are  satisfied  of  there  being  sufficient  evidence  of  that,  they,  being  by 
consent  at  the  trial  placed  in  the  same  situation  in  this  i-espect  as  the  judge,  will 
amend  the  plea  by  striking  out  that  part  of  it  which  relates  to  the  game  of  vingt-un, 
and  that  will  leave  it  a  good  plea  under  the  stat.  16  Car.  2,  c.  7.  Or  the  plea  may  be 
amended  so  as  to  make  it  a  good  plea  under  the  stat.  9  Ann.  c.  14.  If  it  be  proved 
that  this  note  was  given  as  a  security  for  mone}^  lost  at  hazard,  it  was  perfectly 
immaterial  whether  money  was  also  lost  at  vingt-un ;  and  that  being  so,  the  judge  in 
his  discretion  ought  to  allow  the  amendment  to  be  made.  In  1  Stark,  on  Evid.  436 
(3rd  edit),  it  is  said,  "The  omission  to  prove  circumstances  which  arc  alleged,  but  are 
not  essential  to  the  claim  or  charge,  which  are  mere  surplusage,  and  might  have  been 
wholly  omitted,  or  are  merely  cumulative,  or  which  operate  merely  in  aggravation,  or 
affect  merely  the  extent  of  damages,  is  not  material,  provided  the  circumstances  so 
rejected  do  not  operate  by  way  of  [383]  description  of  others  which  are  material." 
And  it  is  stated  to  be  "a  general  rule,  that,  whenever  an  averment  may  be  wholly 
rejected  without  prejudice  or  claim,  proof  is  unnecessary."  He  was  then  stopped  by 
the  Court. 

Crowder  and  Udall,  in  support  of  the  rule.     There  was  no  evidence  that  the  debt 
for  which  the  bill  in  cjuestion  was  given  had  been  incurred  for  money  lost  at  play  at 
one  time  or  sitting.     The  plea  amounts  to  a  general  allegation  that  the  bill  was  given 
for  money  won  at  vingt-un  and  hazard  together;  but  there  is  no  evidence  to  shew  that 
anything  was  won  at  vingt-un.     Nor  was  there  evidence  to  warrant  the  jury  in  finding 
that  more  than  £100  was  lost  at  any  one  sitting.     The  plea  was  therefore  not  proved. 
Secondly,  with  respect  to  the  amendment,  the  judge  at  Nisi  Prius  ought  not  to  allow 
it  to  be  made,  where  it  will  amount  to  a  substantial  and  material  alteration  of  the 
plea,  which  in  this  case  it  would.     Whenever  the  amendment  would  materially  vary 
the  transaction,  it  ought  not  to  be  allowed.     David  v.  I'reere  (13  Law  J.  Kep.  Q.  B. 
(N.  S.),  313).     The  proposed  amendment  would  amount  to  the  statement  of  an  entirely 
new  and  difl'erent  contract,  which  cannot  be  done  ;  Brashier  v.  Jarkson  (6  M.  &  W.  .549). 
Pollock,  C.  B.     It  appears  to  me  that  there  are  only  two  points  which  we  have 
to  consider  in  this  case  :  first,  whether  the  plea  was  proved  as  framed  ;  and  secondly, 
if  it  was  not  proved  as  framed,  whether  we  ought  to  permit  the  plea  to  be  amended, 
and  on  what  terms.     Now,  with  reference  to  the  first  question,  whether  there  was  any 
evidence  to  sustain  the  plea  as  framed,  that  divides  itself  into  two  questions : — First, 
was  there  any  evidence  to  sustain  the  allegation  that  more  than  £100  was  lost  at  one 
sitting  1     It  has  been  said,  on  the  part  of  the  jjlaintiff,  that  there  was  no  evidence  to 
wariant  the  jury  in  finding  that  fact.     It  ap-[384]-pears  to  me,  however,  that  there 
was  abundant  evidence  on  which  the  jury  would  ha\e  been  warranted  in  finding  that 
fact.     It  is  hardly  necessary  to  refer  to  the  olomentaiy  treatises  on  the  subject  of 
evidence  for  the  purpose  of  establisliing  the  pioposition,  that,  whenever  a  collateral 
fact  is  established  by  evidence,  which  will  enable  a  person  to  infer  from  it  a  fact  in 
issue  with  practical  certainty,  it  is  a  matter  on  which  a  jury  may  exercise  their  judg- 
ment and  discretion.     And  it  appears  to  me,  that,  whenever  any  person,  acting  to  the 
best  of  his  judgment,  in  his  own  private  concerns,  would  diaw  a  particular  conclusion, 
a  jury  arc  at  lil)crty  to  draw  a  similar  conclusion,  liccause,  although  sworn  to  decide 
according  to  the  evidence,  they  may  properly  act  on  any  inference  which  is  reasonably 
warranted  by  the  facts  proved  before  them.     Now  in  this  case  there  were  five  bills 
of  £500,  all  drawn,  apparently,  on  the  same  day,'for  they  bear  the  same  date.     It  was 
admitted  that  tlicse  bills  were  for  money  that  J.  M.  Cooke  had  won  from  the  defen- 
dant at  hazard.     There  was  evidence  that  they  had  played  together  at  vingt  un  and 
hazard;  but  there  was  no  evidence  of  more  than  two  meetings  at  which  the  (lefendant 
had  lost.     Tlie  (piestion  is,  whether  the  jury  might  not  reasonably  draw  the  conclusion 
that  more  than  £100  was  won  at  one  sitting.     It  appears  to  me  that  the  probaliility 
is  greatly  in  favour  of  all  the  money  having  been  won  at  one  sitting,  and  cert.iiniv 
still  more  that  at  least  more  than  £100  was  so  won.     But  it  is  said  that,  although 
that  part  of  the  ])lca  is  proved,  the  substance  of  the  pica  which  states  the  contract  is 
not.     And  it  appears  to  me  that  that  objection  is  well-founded.     Where  a  plea  states 
as  distinct  independent  matter  a  variety  of  circumstances,  any  one  or  more  of  which 
might  have  constituted  a  good  defence,  I  apprehend  the  rule  of  law  is,  that  it  is 
sufiicicnt  to  ]Hove  so  much  as  will  amount  to  a  defence  in  point  of  law.     But  in  this 
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case  the  circumstances  arc  all  bound  together,  and  all  constitute  one  agreement,  upon 
which  it  is  alleged  the  bill  was  given.  It  is,  therefore,  [385]  necessary  to  amend  the 
pleas,  if  the  defendant  is  to  retain  the  verdict. 

The  next  question  is,  whether  this  is  such  an  amendment  as  the  Judge  ought  to 
have  allowed  at  Nisi  Prius.  and  one  which  the  Court,  if  he  had  allowed  it,  would  have 
sustained.  Now  the  words  of  the  stat.  3  &  4  Will.  4,  c.  4'2,  s.  23,  are — "  when  any 
variance  shall  appear  between  the  proof  and  the  recital  of  setting  forth,  on  the  record, 
of  any  contract;"  so  that,  if  there  be  a  contract  set  out,  whether  in  the  declaration 
or  in  the  plea,  and  whether  it  l)e  in  writing  or  by  parol,  the  statute  seems  to  give 
a  power  to  amend  ;  and  it  would  be  very  great  injustice  if  it  were  not  so,  because, 
after  adverting  to  the  rules  which  regulate  declarations  and  pleas  (Keg.  Gen.  H.  T. 
4  Will.  4),  I  find  the  rule,  that  "several  counts  shall  not  be  allowed,  unless  a  distinct 
subject-matter  is  intended  to  be  established  in  respect  of  each  ; "  and  I  can  find  no 
distinction  between  the  counts  of  a  declaration  and  the  several  pleas  which  constitute 
a  defence ;  the  rule  goes  on,  "  nor  shall  several  pleas  &c.  be  allowed,  unless  a  di.stinct 
ground  of  answer  or  defence  is  intended  to  be  established  in  respect  of  each."  Here 
the  defence  is,  that  the  bill  was  drawn  and  accepted  with  reference  to  a  certain  gaming 
contract.  The  contract  intended  to  be  set  up  as  a  defence  is  the  same,  whether  it  be 
with  reference  to  the  playing  at  vingt-un,  or  the  playing  at  hazard.  I  think  there 
can  be  no  doubt  that,  before  the  New  Rules,  the  pleas  would  have  been  framed  with 
statements  of  a  great  variety  of  games  ;  indeed,  all  the  combinations  of  games  which 
could  be  put  together,  for  the  purpose  of  meeting  whatever  might  be  proved  at  the 
trial.  It  appears  to  me  that  we  ought  to  give  full  efl'ect  to  the  statute,  in  order  to  do 
justice  under  the  New  Rules  ;  and  that  this  being  the  statement  of  an  agreement  as 
to  which  there  has  been  a  mistake  of  this  nature,  we  have  authority  under  the  statute 
to  make  the  correction  [388]  which  in  point  of  justice  we  ought  to  do.  The  only 
question  is,  on  what  terms  the  amendment  ought  to  be  permitted.  As  it  may  be  said 
that  the  plaintiff  has  substantiall}'  succeeded  in  his  application,  since  the  plea  was  not 
proved  as  framed,  it  must  be  considered  as  if,  the  plaintiti'  having  succeeded  on  that 
point,  the  defendant  bad  applied  to  make  an  amendment,  and  deprive  him  of  the 
benefit  of  his  application.  Therefore,  I  think  the  amendment  ought  to  be  allowed 
upon  payment  of  the  costs  of  the  amendment  and  of  the  costs  of  this  application. 

Parke,  B.  I  am  of  the  same  opinion.  In  the  first  place,  I  think  there  is  sufficient 
proof,  fairly  warranting  the  jury  to  infer  that  there  was  a  loss  of  more  than  £100 
at  one  sitting.  The  fact  on  which  I  rely  is,  that  it  is  perfectly  clear  on  the  evidence, 
that  the  five  bills  of  exchange  for  £.500  each  were  given  for  the  loss  at  hazard  from 
the  defendant  to  J.  M.  Cooke ;  and  it  was  a  very  reasonable  inference  for  the  jury 
to  draw,  that  more  than  £100  was  lost  at  one  time.  Consequently,  I  think  that  that 
part  of  the  plea,  if  it  stood  alone,  would  have  been  a  good  answer  to  the  action,  if 
proved.  Then  I  think  also,  that,  as  this  plea  is  framed,  it  was  necessary  to  have 
shewn  that  the  bill  of  exchange  was  given  on  such  an  agreement  as  that  which  is 
averred  in  the  plea,  which  is  an  agreement  that  it  should  be  in  satisfaction  in  part 
for  money  lost  at  hazard,  and  in  part  for  money  lost  at  vingt-un.  There  being  no 
proof  of  the  bills  having  been  given  for  money  lost  at  vingt-un,  I  think  the  plea  fails 
on  that  giound,  and  that  the  plaintiff  is  entitled  to  succeed  on  his  motion  to  enter 
the  verdict  for  him.  Then  my  Lord  has  reserved  for  the  consideration  of  the  Court 
the  power  of  amendment,  which  he  alone,  by  the  statute,  could  exercise,  but  which 
we,  having  by  the  consent  of  the  parties  been  put  in  the  same  place  as  my  Lord  at 
the  trial,  can  now  exercise  ;  and  the  question  is,  whether  this  is  a  case  in  which  a 
judge  at  Nisi  Prius  [387]  would  be  entitled  to  amend  under  the  statute.  It  appears 
to  me  to  be  very  clear,  that  it  is  a  case  in  which  he  is  allowed  to  amend,  and  ought 
to  amend  ;  for  it  is  only  a  misdescription  of  the  matters  of  the  agreement  stated  in 
the  plea.  The  transaction  is  not  altered  by  the  amendment,  but  remains  precisely 
the  same  ;  therefore  I  think  that  the  amendment  ought  to  be  allowed.  And  I  entirely 
agree  with  the  Loi-d  Chief  Baron  as  to  the  terms  on  which  it  should  be  made.  The 
plaintiff  has  succeeded  in  the  principal  object  to  his  application,  and  the  defendant 
must  be  considered  to  be  moving  the  Court  at  Nisi  Prius  to  make  the  amendment ; 
and  therefore  I  think,  that  the  fair  terms  are,  that  he  should  pay  the  costs  of  that 
amendment,  and  further,  that  he  should  pay  the  costs  of  the  rule  on  which  the 
plaintiff  has  succeeded. 

GxJBNEY,  B.,  concurred. 
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EoLFE,  B.  I  am  of  the  same  opinion.  With  respect  to  the  amendment,  it  seems 
to  me  that  the  only  guide  which  the  Judge  at  Nisi  Prius  can  have  as  to  making  an 
amendment  is  that  pointed  out  by  the  act,  namely,  whether  the  amendment  is  or  is 
not  to  correct  a  misstatement,  not  material  to  the  interests  of  the  case,  and  by  which 
the  opposite  party  cannot  have  been  prejudiced.  It  is  always  a  matter  of  some  difficulty 
to  ascertain  whether  the  opposite  partj^  will  have  been  piejudiced  or  not.  One  can 
only,  therefore,  say  in  a  vague  way,  that  one  must  look  at  all  the  circumstances  of  the 
particular  ease.  Here  it  seems  to  me  utterly  impossible  to  suppose  that  the  party 
could  have  been  prejudiced.  The  fairest  test  of  that  is  this  :  supposing  the  party 
comes  with  evidence  that  would  enable  him  to  meet  the  case  as  it  stands  on  the  record 
unamended,  would  the  same  enable  him  to  meet  it  as  amended  ?  Undoubtedly,  the 
same  evidence  that  would  have  sufficed  to  meet  this  plea  as  it  stood  unamended,  would 
have  [388]  enabled  the  plaintiff  to  meet  it  as  amended  ;  and  therefore,  in  my  opinion, 
it  is  proper  the  amendment  should  be  made.  I  concur  with  the  rest  of  the  Court  as 
to  the  terms  on  which  it  is  to  be  done. 

Rule  discharged  :  the  plea  to  be  amended  on  payment  of  the  costs  of  amendment 
and  of  this  application  ;  such  costs  to  be  deducted  from  the  costs  of  the  trial. 


Morgan  v.  West.  Nov.  18,  1844. — A  declaration  in  assumpsit  stated  that,  in  con- 
sideration that  the  plaintiff  (an  attorney  of  the  Insolvent  Court)  would  put  in 
bail  and  conduct  all  necessary  proceedings  for  procuring  the  discharge  of  one 
J.  T.  B ,  a  prisoner  for  debt  in  actual  custodj%  about  to  petition  the  Insolvent 
Court  for  his  discharge  from  imprisonment  under  the  Act  for  Relief  of  Insolvent 
Debtors,  to  wit,  as  such  attorney,  he  (the  defendant)  undertook  and  promised  the 
plaintiff  to  pay  him  his  taxed  costs  for  and  in  respect  of  the  premises;  and  after 
averring  that  such  steps  and  proceedings  were  taken,  and  that  the  said  J.  T.  B. 
was  thereby  discharged  from  such  imprisonment,  it  averred  that  the  costs  were 
taxed  by  the  Court  for  Relief  of  Insolvent  Debtors  : — Held,  that  the  declaration 
wjvs  bad,  as  the  agreement,  prima  facie,  meant  costs  to  be  taxed  by  an  officer  of 
one  of  the  superior  courts. 

[S.  C.  2  D.  &  L.  391  ;  14  L.  J.  Ex.  3.] 

Assumpsit.  The  declaration  stated,  that,  before  and  at  the  time  of  the  making 
of  the  promise  of  the  defendant  thereinafter  next  mentioned,  one  J.  T.  Brown  was  a 
prisoner  for  debt,  in  actual  custody,  to  wit,  in  Maidstone  gaol,  in  the  county  of  Kent, 
and  about  to  apply  to  and  petition  the  Court  for  the  Relief  of  Insolvent  Debtors  in 
England  to  be  discharged  from  such  imprisonment,  according  to  the  provisions  of  a 
certain  act  of  Parliament  then  and  still  in  force,  for  (amongst  other  things)  amending 
the  laws  for  the  relief  of  insolvent  debtors  in  England,  to  wit,  an  act  made  and  p;issed 
in  a  session  of  Parliament  held  in  the  Krst  and  second  years  of  the  reign  of  her 
Majesty  queen  Victoria  ;  that  the  plaintiff,  before  and  at  the  time  of  the  making  of 
the  promise  of  the  defendant  thereinafter  next  mentioned,  was,  and  still  is,  an  attorney 
of  the  said  Court  for  the  Relief  of  the  Insolvent  Debtois  in  England,  of  all  which 
premises  the  defend-[389]-ant  then  had  notice ;  and  that  thereupon,  theretofore,  to 
wit,  on  &c.,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would 
put  in  bail,  and  conduct  all  necessary  proceedings  for  procuring  the  discharge  of  the 
said  J.  T.  Brown  from  such  imprisonment  as  aforesaid,  under  the  said  Act  for  the  Relief 
of  Insolvent  Debtors,  to  wit,  as  such  attorney  as  aforesaid,  he,  the  defendant,  undertook 
and  promised  the  plaintiff  to  pay  him,  the  plaintiff,  his  the  plaintiff's  taxed  costs,  to  wit, 
as  such  attorney  as  aforesaid,  for  and  in  respect  of  the  premises  aforesaid  ;  and  the 
plaintiff  averred,  that  he,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards, 
to  wit,  on  &c.,  aforesaid,  and  on  divers  other  days  and  times  between  that  day  and 
the  2nd  of  December,  1(S43,  put  in  bail  for  the  said  J.  T.  Brown,  and  t;ike  and  conduct 
all  other  the  necessary  steps  and  proceedings  for  procuring  and  in  order  to  procure  the 
discharge  of  the  said  J.  T.  Brown  from  such  imprisonment  as  aforesaid,  under  and  by 
virtue  of  the  said  act  of  Parliament ;  and  'although  he,  the  said  J.  T.  Brown,  thereto- 
fore, to  wit,  on  &c.,  was,  by  and  through  the  said  steps  and  proceeiiings  so  taken  and 
conducted  by  the  plaintiff  as  aforesaid,  discharged  fiom  such  imprisonment  as  afore- 
said, under  and  by  virtue  of  and  according  to  the  provisions  of  the  said  act  of  Parlia- 
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ment,  and  although  the  costs  of  the  plaintiff  in  the  premises  aforesaid  were  afterwards 
to  wit,  on  &c  ,  taxed  by  the  Court  for  the  Kelief  of  Insolvent  Debtors  in  England,  at, 
and  then  amounted  to,  a  certain  large  sum  of  money,  to  wit,  the  snm  of  301.  17s.,  of 
all  which  premises  the  defendant  and  the  said  J.  T.  Brown  respectively  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  had  notice  : — Breach,  non-payment  of  the  301.  17s., 
or  any  part  thereof,  bj'  J.  T.  Brown  or  the  defendant.  There  were  also  counts  for 
work,  labour,  and  materials,  money  paid,  and  on  an  account  stated. 

To  this  declaration  the  defendant  pleaded,  that  the  costs  were  not  taxed  by  the 
Insolvent  Court  at  the  instance  of  [390]  Brown  or  the  defendant,  and  that  they  had 
no  notice  thereof, 

The  plaintiff  replied,  that,  by  the  rules  of  the  Insolvent  Court,  no  notice  was 
necessary,  and  that  the  costs  were  fairly  taxed. 

To  this  replication  there  was  a  special  demurrer,  that  it  put  matt.rs  of  practice  in 
issue,  and  did  not  aver  w^hat  the  practice  was,  &c.  ;  and,  in  addition,  the  following 
objections  to  the  declaration  were  marked  for  argument: — that  the  said  first  count  of 
the  declaration  is  bad,  on  the  ground  that  the  taxation  of  the  plaintiff's  costs  is  a  con- 
dition precedent  to  the  defendant's  promise  to  pay  them,  performance  of  which  is  not 
sufficiently  shewn  by  averring  that  such  costs  were  taxed  by  the  Court  for  the  Kelief 
of  Insolvent  Debtors  in  England,  or  that  they  were  taxed  otherwise  than  in  pursuance 
of  the  powers  and  authorities  vested  exclusively  in  one  of  her  Majesty's  superior 
courts  at  Westminster,  or  the  officers  thereof ;  and  that  the  Court  for  the  Eelief  of 
Insolvent  Debtors  has  no  power  whatever  to  tax  costs. 

Flood,  in  support  of  the  demurrer,  addressed  himself  to  the  objections  to  the  declara- 
tion. The  first  count  of  the  declaration  is  bad  ;  it  alleges  a  promise  to  pay  the  plaintiff 
his  taxed  costs  ;  it  is  therefore  a  condition  precedent  to  theplaintiff"s  right  to  recover, 
that  the  costs  should  be  taxed  ;  but  it  is  not  sufficiently  shewn  that  they  were  taxed. 
It  is  true,  it  avers  that  the  costs  were  taxed  by  the  Court  for  the  Relief  of  Insolvent 
Debtors  ;  but  that  Court  has  no  power  to  tax  costs.  The  true  meaning  of  the  condition 
is,  that  the  costs  are  to  be  taxed  by  some  known  authority,  such  as  are  the  Masters 
of  one  of  the  superior  courts.  The  27th  section  of  the  1  &  2  Vict.  c.  110,  expressly 
provides,  that  the  Insolvent  Court,  or  any  Commissioner  thereof,  "  shall  not  have  the 
power  of  awarding  costs  against  any  person  or  persons  whomsoever,  except  in  such 
cases  [391]  only  where  such  costs  are  hereinafter  expressly  mentioned  and  permitted 
to  be  awarded  by  this  act."  And  then,  by  sections  82,  87,  and  90,  power  is  given  to 
award  costs  in  certain  cases,  which  are  not  applicable  to  the  present.  The  Insolvent 
Court  cannot  incidentally  have  the  power  of  taxing  an  attorney's  bill  for  business  done 
in  that  Court,  unless  between  parties  immediately  before  the  Court.  [Parke,  B.  You 
say  the  Court  out  of  which  the  process  issued  might  have  taxed  the  bill,  but  that  the 
Insolvent  Court  cannot?]     Yes. 

Gunning,  contrk,  was  then  called  upon.  There  is  in  fact  a  taxing  officer,  regularly 
appointed  by  the  Insolvent  Court;  and  it  does  not  appear  that  the  plaintiff  is  an  attorney 
of  any  other  court.  [Parke,  B.  AVe  have  no  judicial  knowledge  that  there  is  any 
taxing  ofiicer  of  the  Insolvent  Court.  The  plaintiff'  being  an  attorney  of  the  Insolvent 
Court,  it  follows  that  he  is  an  attorney  of  one  of  the  superior  courts. (a)  Must  not 
an  attorney's  bill  be  taxed  under  the  act  of  Parliament  (6  &  7  Vict.  c.  73)  by  an  officer 
of  one  of  the  superior  courts  1]  That  may  be  so  generally,  but  it  was  not  the  intention 
here,  and  there  was  nothing  illegal  in  entering  into  a  contract  that  the  taxing  officer 
of  the  Insolvent  Court  should  ascertain  the  costs.  If  such  were  the  practice,  it  would 
lead  to  much  inconvenience  ;  for  the  taxing  officers  of  the  superior  courts  would  hardly 
be  acquainted  with  the  practice  of  the  Insolvent  Court,  and  the  charges  which  an 
attorney  of  that  court  is  entitled  to  make. 

Parke,  B.  Prima  facie,  taxed  costs  mean  costs  taxed  by  the  proper  authority. 
The  legal  effect  of  the  agreement,  [392]  and  that  which  it  must  be  taken  to  mean,  is 
a  taxation  before  the  officers  of  the  superior  courts.  If  the  paities  intended  otherwise 
than  the  legal  effect  of  such  an  agreement,  that  is  not  stated  in  the  declaration.  If 
they  intended  them  to  be  taxed  by  the  officer  of  the  Insolvent  Court,  they  should  have 
said  so.     You  may,  however,  amend. 

Judgment  for  the  defendant,  unless  the  plaintiff  amend  within  a  week. 

(a)  By  section  114  of  1  &  2  Vict.  c.  110,  only  attornies  of  the  superior  courts  can 
be  admitted  as  attornies  of  the  Insolvent  Court, 
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Parfitt  v.  Thompson  and  Others.  Nov.  19,  1844. — In  assinnpsit  against  the 
underwriters  of  a  policy  of  insurance  for  a  total  loss,  the  declaration  stated,  that 
the  defendants  agreed  that  the  ship  should  be  considered,  and  was  thereby  allowed 
to  be,  seaworth}^  in  her  hull,  tackle,  and  materials  for  the  voyage  ;  the  insured 
declaring,  that,  to  the  best  of  their  belief,  and  according  to  their  knowledge  and 
information,  the  ship,  at  the  time  of  the  insurance,  was,  in  all  respects,  seaworthy 
for  the  voyage.  It  then  alleged  the  effecting  of  the  policy,  and  that  the  vessel 
during  her  voyage,  by  stormy  winds  and  tempestuous  weather,  and  by  the  force 
and  violence  of  the  winds  and  waves,  became  leaky,  strained,  riven,  and  damaged, 
insomuch  that,  by  means  thereof,  it  became  necessary  for  her  preservation  for  her 
to  sail  to  the  nearest  port  of  safety  ;  that  she  accordingly  sailed  to  the  nearest 
port  of  safety,  to  wit,  the  harbour  of  G.  ;  that,  on  her  arrival  at  Gambia,  she 
was  unfit  to  prosecute  her  voyage  without  being  repaired  and  refitted  ;  that  she 
was  found  to  be  unseaworthy,  and  unfit  to  prosecute  her  voyage  unless  great 
repairs  were  done  upon  her  ;  that  such  repairs  could  not  be  done  at  G. ;  that  it 
was  not  possible  to  obtain  any  repairs  sufficient  to  enable  her  to  proceed  on 
her  voyage,  or  to  proceed  to  any  other  port  to  be  repaired  ;  that  it  became 
expedient  and  necessary  to  abandon  the  voyage  and  to  sell  the  ship;  and  that 
the  ship  was  sold,  by  means  of  which  said  premises  the  voyage  was  not 
performed,  and  the  vessel  was  wholly  lost  to  the  plaintiff :— Held,  that,  whether 
the  loss  of  the  vessel  was  occasioned  by  unseaworthiness,  or  by  perils  of  the 
sea,  the  defendants  were  bound  by  their  admission,  and  could  not  dispute 
the  seaworthiness. — Held,  also,  on  motion  in  arrest  of  judgment,  that  it  suffi- 
ciently appeared  that  the  loss  of  the  vessel  was  occasioned  by  the  perils  insured 
against. 

[S.  C.  14  L.  J.  Ex.  73.     Referred  to,  Cantiere  Meccanico  Brindisivo  v.  Janson, 

[1912]  3  K.  B.  470.] 

Assumpsit  on  a  policy  of  insurance.  The  declaration  stated  the  effecting  of  a 
valued  policy  of  insurance  with  the  defendants,  as  members  of  the  North  Marine 
Insurance  Company,  on  the  ship  "  Hutchinson,"  from  Bristol  to  Sierra  Leone,  and 
thence  to  her  port  of  discharge  in  the  United  Kingdom,  against  the  usual  perils. 
The  declaration  then  alleged,  that  "  the  .said  company  further  agreed  that  the  said 
ship  or  vessel,  the  '  Hutchinson'  above-named,  should  be  considered,  and  was  thereby 
allowed  to  be,  seaworthy  in  her  hull,  tackle,  and  materials  for  the  said  voyage,  the 
insured  tlicrc-[393]  by  declaring,  that,  to  the  best  of  their  belief,  and  according  to 
their  knowledge  and  information,  the  said  ship  was  then,  to  wit,  at  the  time  of  making 
the  said  insurance,  in  all  respects  seaworthy  for  the  said  voyage."  The  declaration 
then  averred  the  effecting  of  the  policy  on  certain  terms ;  the  departure  of  the  vessel 
on  her  voyage;  and  that,  whilst  she  was  proceeding  in  and  during  hei'  vovage,  to 
wit,  on,  iVc,  b}'  stormy  winds  and  tempestuous  weather,  and  by  the  force  and  violence 
of  the  winds  and  waves,  the  said  ship  or  vessel  became  and  was  leaky,  strained,  and 
greatly  riven,  injured,  and  damaged,  insomuch  that  by  means  thereof  it  became  and 
was  absolutely  necessary  for  the  preservation  of  the  said  ship  or  vessel  for  the  said  ship 
or  vessel  to  sail  and  proceed  to  the  nearest  port  of  safety,  and  the  said  vessel  did  then 
and  there  accordingly  sail  and  proceed  to  the  nearest  port  of  safety,  to  wit,  to  the  harbour 
of  Gambia,  in  the  liiver  Gambia,  in  Africa  ;  that,  at  the  time  of  the  ship's  airival  at 
Gambia,  she  was  wholly  unfit  to  prosecute  her  voyage  without  being  repaii'ed  and 
refitted  ;  that  she  was  examined  and  found  unseaworthy  and  unfit  to  prosecute  her 
voyage,  unless  great  repairs  were  done  upon  her;  that  such  repairs  could  not  be  done 
at  Gambia,  and  that  it  was  not  possible  to  obtain  the  repairs,  or  any  repairs  sutlicient 
to  enable  the  vessel  to  proceed  on  her  voyage,  or  to  proceed  to  any  other  port  to  be 
repaired  ;  that  it  l)ecame  expedient  and  iieccssaiy  to  abandon  the  voyage  and  to  sell 
the  ship,  and  the  ship  was  absolutely  sold,  by  means  of  which  saiil  premises  the  voyage 
was  not  pcrfi)rnicd,  and  the  vessel  was  wholly  lost  to  the  plaintiff'.  Breach,  the  non- 
payment of  the  sum  of  £:;0()0. 

Plea,  as  to  the  damage  by  the  winds  and  weather  before  the  arriv.il  of  the  ship  at 
Gambia,  payment  of  £400  into  court,  and  a  flenial  of  dam.igcs  ultr;\;  secondly,  a 
traverse  of  the  ship  being  lost  to  the  plaintitf,  modo  et  foinia.  At  the  trial,  before 
Patteson,  J.,  ut  the  Inst  Summer  Assizes  at  Bristol,  the  defendunts  attempted  to  shew 
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that  the  vessel  was  lost  in  consequence  of  her  being  in  a  decayed  and  un-[394]- 
seaworthy  state,  and  contended  that  their  admission  of  her  seaworthiness  merely 
precluded  them  from  contesting  that  fact  in  case  the  loss  had  happened  by  the  perils 
of  the  sea,  but  that,  if  the  loss  happened  in  consequence  of  her  unseaworthiness,  they 
were  at  liberty  to  take  advantage  of  that  fact,  as  a  ground  for  non-payment  of  the 
sum  insured.  The  learned  Judge  was  of  opinion  that  the  defendant's  admission  of 
seaworthiness  was  an  admission  for  all  purposes,  and  made  it  immaterial  to  consider 
whether  the  vessel,  during  the  voyage,  was  in  a  decayed  or  unseaworthy  condition. 
The  jury  returned  a  verdict  for  the  plaintiff,  finding  also  that  the  vessel  was  in  a 
seaworthy  state  during  the  voyage. 

Cockburn  (Nov.  9)  moved  in  arrest  of  judgment,  on  the  ground  of  the  insufficiency 
of  the  declaration,  and  also  for  a  new  trial,  on  the  ground  of  misdirection,  and  of  the 
verdict  being  against  the  evidence.  First,  the  declaration  is  insufSeient  and  bad  in 
arrest  of  judgment,  inasmuch  as  it  contains  no  statement  of  the  cause  from  which  it 
became  necessary  to  abandon  the  vessel,  by  which  the  loss  was  occasioned,  nor  does 
it  shew  that  the  necessit}'  for  abandoning  her  arose  from  any  of  the  perils  insured 
against.  [Parke,  B.  It  does  not  say  that  the  abandonment  of  the  voyage  took  place 
"  by  reason  of  the  premises."]  Xon  constat  that  the  loss  may  not  have  arisen  from 
something  that  occurred  after  the  vessel  got  back  to  the  coast  of  Gambia.  The  loss 
is  not  sufficiently  connected  with  the  perils  of  the  sea.  Secondly,  the  learned  Judge 
misdirected  the  jury,  when  he  stated  to  them  that  the  defendant's  admission  of 
seaworthiness  precluded  them  from  relying  upon  the  fact  of  her  unseaworthiness  as  an 
answer  to  the  action  ;  for  that  admission  was  intended  to  operate  only  in  the  event  of 
the  loss  happening  from  the  perils  insuied  against ;  but,  if  the  loss  was  occasioned  by 
unseaworthiness  itself,  the  defendants  could  not  be  prevented  by  their  admission  from 
setting  up  the  fact  of  her  being  unseaworthy  as  an  [395]  answer  to  the  action.  Here 
the  evidence  established  that  the  vessel  was  unseaworthy  before  sailing,  and  that  the 
loss  by  the  vessel's  being  incapable  of  being  repaired  at  Gambia  was  not  caused  by 
the  perils  insured  against;  it  not  being  from  stress  of  weather,  but  the  original 
unseaworthiness. 

Pollock,  C.  B.  I  cannot  assent  to  the  construction  of  the  defendant's  admission 
of  seaworthiness,  which  has  been  contended  for.  It  seems  to  me  that  that  admission 
enures  for  all  purposes,  and  amounts  to  a  dispensation  of  the  usual  warranty  of  sea- 
worthiness. I  cannot  think  the  parties  intended  that,  if  the  unseaworthiness  alone 
were  the  cause  of  the  loss,  the  plaintiff"  should  have  no  right  to  recover.  It  appears 
to  me,  that,  if  the  vessel  had  foundered  in  a  perfectly  calm  sea,  from  a  leak  occasioned 
by  rottenness,  on  the  day  after  the  policy  was  eflected,  the  underwriters  would  have 
been  liable.  On  the  point  as  to  the  arrest  of  judgment,  we  will  take  time  to  consider, 
and  we  will  consult  the  learned  Judge  on  the  subject  of  the  evidence. 

Cur.  adv.  vult. 

Parke,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Pollock,  G,  B.,  now  said  : — In  the  case  of  ParfiU  v.  Thompson,  an  application  was 
made  for  a  rule  to  shew  cause  why  the  judgment  should  not  be  arrested.  The  ground 
of  the  motion  was,  that  the  mode  of  stating  the  loss  was  objectionable,  the  entire  loss 
not  being  in  the  declaration  described  to  be  by  the  perils  of  the  sea.  The  statement 
of  the  loss  is  this  :  that,  after  the  ship  sailed,  "  by  stormy  winds  and  tempestuous 
weather,  and  by  the  force  and  violence  of  the  winds  and  waves,  the  said  ship  or  vessel 
became  and  was  strained  and  greatly  riven,  injured,  and  damaged,  insomuch  that  by 
means  thereof  it  then  and  there  became  and  was  absolutely  necessary  for  the  preserva- 
tion of  the  said  ship  or  vessel  for  the  said  ship  or  vessel  to  sail  and  [396]  proceed 
to  the  nearest  port  of  safety,  and  the  said  ship  or  vessel  did  then  and  there  accordingly 
sail  and  proceed  to  the  nearest  port  of  safety,  to  wit,  for  the  harbour  of  Gambia,  in 
the  river  Gambia  in  Africa."  The  declaration  then  states,  that,  after  her  arrival,  and 
when  she  got  theie,  she  was  discovered  to  be  in  a  certain  condition,  without  saying 
that  the  condition  was  the  result  of  the  previous  perils.  It  is  to  be  regretted  that 
the  .simplicity  of  the  old  form  of  pleading  should  be  departed  from,  and  a  long  state- 
ment of  facts  introduced,  instead  of  saying  that  the  vessel  was  totally  lost,  which 
would  be  quite  sufficient.  But  it  appeals  to  us  that  there  is  a  sufficient  statement  of 
the  loss  being  within  the  perils  insured  against,  iu  so  much  of  the  declaration  as 
I  have  read,  by  w  hich  it  appears,  that,  in  consequence  of  the  perils  insured  against, 
the  vessel  was  under  the  necessity  of  abandoning  the  immediate  prosecution  of  her 
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vo_vage,  iuid  for  her  preservation  was  obliged  to  go  to  Gambia.  We  think  that  the 
rest  of  the  allegation  is  matter  of  narrative,  which  docs  not  necessarily  require  that 
the  whole  of  it  should  be  connected  with  the  perils  insured  against ;  but  that  it  was 
matter  of  evidence  upon  the  trial,  and  of  direction  on  the  part  of  the  Judge  who 
presided.  It  must  be  presumed  that  no  evidence  was  admitted  of  any  damage  at 
Gambia,  but  what  was  connected  with  the  statement  of  the  antecedent  loss  which 
compelled  the  vessel  to  go  there,  and  that  the  learned  Judge  correctly  directed  the 
jury  with  respect  to  the  evidence  given.  We  think  there  ought  not  to  be  a  rule  to 
arrest  the  judgment.  The  opinion  of  the  Court  has  already  been  intimated  upon  the 
other  part  of  the  case,  with  reference  to  the  motion  for  a  new  trial  on  the  ground  of 
misdirection.  And  as  to  the  propriety  of  the  verdict,  we  have  consulted  my  Brother 
Pattcson,  and  it  appears  that  the  jury  have  found  that,  in  point  of  fact,  the  vessel  was 
seaworthy,  and  he  is  quite  satisfied  with  the  verdict.  There  will,  therefore,  be  no 
rule  for  a  new  trial. 
Rule  refused. 

[397]  Brown  r.  Nelson.  Nov.  19,  1844. — The  costs  of  witnesses  examined 
l)efore  an  arbitrator  on  a  reference  of  a  cause,  to  prove  the  issues  in  the  cause,  are 
not  costs  in  the  cause,  but  costs  of  the  reference. 

[S.  C.  2  D.  &  L.  405 ;  14  L.  J.  Ex.  62.] 

This  was  an  action  on  the  case  against  the  defendant,  an  architect,  for  negligence 
in  the  superintending  of  certain  repairs  at  a  parsonage-house.  The  declaration 
contained  several  counts,  charging  the  defendant  with  doing  the  work  improperly, 
with  improperly  signing  certificates  of  its  sutticiency,  &c. ;  and  there  were  pleas  of 
non-assumpsit,  and  traverses  of  all  the  material  allegations  in  the  declaration.  After 
issue  joined,  the  cause  and  all  matters  in  diflference  between  the  parties  were  referred 
by  a  judge's  order  to  arbitration,  the  costs  of  the  cause  to  abide  the  event  of  the 
award,  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of  the  arbitrator. 
The  arbitrator  found  all  the  issues  in  the  action  in  favour  of  the  plaintiff,  and  assessed 
the  damages  at  £280 ;  he  found  also  that  there  were  no  matters  in  difference  between 
the  parties  except  in  the  cau.se  ;  and  directed  that  the  costs  of  the  reference  and  award 
should  be  borne  and  paid  by  each  party  in  equal  moieties.  On  the  taxation,  the 
Master  allowed  the  plaintiff  the  costs  of  the  pleadings  as  costs  in  the  cause,  but 
refused  to  allowed  him  more  than  a  moiety  of  the  costs  of  the  witnesses  examined  on 
his  part  before  the  arbitrator,  or  of  his  attorney's  charges  for  attendance,  and  counsel's 
fees,  on  the  reference,  on  the  ground  that  such  expenses  must  be  considered  costs  of 
the  reference,  and  not  costs  in  the  cause. («) 

Fish  now  moved  for  a  rule  nisi  to  review  the  taxation.  The  expenses  of  the 
witnesses  before  the  arbitrator  ought  to  be  allowed  as  costs  in  the  cause,  for  they 
were  necessarily  [398]  incurred,  in  order  to  enable  the  arbitrator  to  dispose  of  the 
issues  in  the  cause.  There  is  no  authority  expressly  in  point:  but  in  Mackintosh  v. 
Jlli/th  (1  Hing.  269),  where  an  arbitrator  had  omitted  to  certify  as  to  the  costs  of  the 
reference,  the}^  were  held  to  follow  the  verdict,  which  seems  to  shew  that  they  were 
considered  as  costs  in  the  cause.  [Pollock,  C.  B.  That  was  the  case  of  a  certificate, 
which  is  a  totally  different  matter.  No  award  is  made  in  such  a  case  ;  there  is 
nothing  but  the  verdict,  the  arbitrator  being  merely  substituted  for  the  jury  out  of 
court ;  and  all  the  costs  of  arriving  at  the  verdict  are  costs  in  the  cause.  But  where 
there  is  a  reference  and  award,  the  costs  of  the  witnesses  before  the  arbitrator  are 
surely  costs  of  the  reference.]  Trc(ioning  v.  Aitenhorough  (7  Bing.  7.33)  is  in  point. 
That  was  an  action  of  trover,  in  which  a  verdict  was  taken  for  the  plaintiff  for  the  full 
amount  of  the  goods  converted,  the  plaintiff  consenting  to  take  tbem  back  in  reduction 
of  damages,  subject  to  the  determination  of  an  arbitrator,  appointed  by  order  of  Nisi 
Prius,  as  to  the  amount  of  their  deterioration  ;  such  amount,  together  with  the  costs 
of  the  cause,  to  be  paid  by  the  defendant :  and  it  was  held,  that  the  expenses  of 
witnesses  before  the  arbitrator  were  costs  in  the  cause,  to  be  paid  by  the  defendant. 

(a)  The  arbitrator  had  written  a  letter  to  the  plaintiff's  attorney,  stating  that  his 
intention  was  that  the  plaintiff  should  have  the  costs  of  his  witnesses  who  attended 
before  him  ;  but  the  Court  refused  to  take  notice  of  it. 
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In  Taylor  v.  Lady  Gordon  (9  Bing.  570),  the  costs  of  an  arbitration  under  an  order  of 
Nisi  Prius  were  held  not  to  be  costs  in  the  cause ;  but  there  the  reference  included 
various  matters  dehors  the  cause  ;  as  to  which  Tindal,  C.  J.,  says,  "  Here  a  very  large 
field  of  inquiry  was  opened  before  the  arbitrator,  quite  independent  of  the  question  at 
issue  in  the  cause."  In  the  present  case,  the  arbitrator  has  found  expressly  that  there 
were  no  other  matters  in  difference  except  those  in  the  cause,  and  the  costs  of  the 
witnesses  were  applicable  only  to  the  determination  of  the  issues  in  the  cause. 

[399]  Pollock,  C.  B.  If  the  arbitrator  has  made  a  mistake,  it  is  one  which  we 
cannot  rectify.  If  he  thought  the  plaintiff  was  entitled  to  these  costs,  he  should  have 
awarded  them  to  him.  The  "costs  of  the  reference"  mean  the  expenses  of  the  whole 
inquiry  before  the  arbitrator. 

Parke,  B.     The  "  costs  in  the  cause  "  are  the  costs  up  to  the  time  of  the  reference. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Eule  refused. 


Drew  v.  Avery  and  Another.  Nov.  20,  1844.— Trespass  de  bonis  asportatis. 
Plea,  that,  before  the  said  time  when  &c.,  to  wit,  on  the  25th  June,  1843,  the 
defendants,  being  seised  in  fee,  demised  a  messuage  to  R.  for  a  certain  term,  to 
wit,  three  years,  commencing  from  the  24th  of  June  in  that  year,  at  a  certain 
rent,  to  wit,  the  .yearly  rent  of  £75,  payable  quarterly,  to  wit,  on  &c.  ;  by  virtue 
of  which  demise  R.  entered,  and  became  and  was  possessed  of  the  messuage  for 
the  said  term ;  and  that,  before  the  said  time  when  &c.,  and  during  the  said 
demise  and  the  term  thereby  granted,  to  wit,  on  &c.,  a  quarter's  rent  became  due 
from  R.,  and  at  the  said  time  when  &c.  remained  in  arrear ;  wherefore  the 
defendants  entered  and  took  the  goods  in  the  said  messuage  as  a  distress  for 
rent ; — Held,  on  special  demurrer,  that  the  plea  was  bad,  for  not  shewing 
distinctly  that  the  tenancy  of  R.  was  subsisting  at  the  time  of  the  distress. — 
Quaere,  whether  the  plea  stated  the  demise  with  the  requisite  particularity. 

[S.  C.  2  D.  &  L.  371 ;  14  L.  J.  Ex.  65.] 

Trespass  for  seizing  and  taking  away  certain  goods  and  chattels  of  the  plaintiff, 
and  converting  them  to  the  defendants'  own  use. 

Plea,  that,  before  the  said  time  when  &c.,  to  wit,  on  the  25th  June,  a.d.  1843, 
the  defendants,  being  then  seised  in  their  demesne  as  of  fee  of  and  in  a  certain 
messuage,  &c.,  demised  the  same  to  one  Thomas  Edward  Rowley  for  a  certain  term,  to 
wit,  a  term  of  three  years,  commencing  from  the  24th  day  of  June  in  that  year,  at 
and  under  a  cert;iin  rent,  to  wit,  the  yearly  rent  of  £75,  payable  quarterly,  to  wit,  on 
the  29th  day  of  September,  the  25th  day  of  December,  the  25th  day  of  March,  and 
the  24th  day  of  June,  in  every  year,  by  even  and  equal  portions ;  by  virtue  of  which 
said  demise  the  said  Thomas  Edward  Rowley  then  entered  into  and  upon  the  said 
dwelling-house,  [400]  and  became  and  was  possessed  thereof  for  the  said  term  so  to 
him  thereof  granted  as  aforesaid  ;  and  that,  before  the  said  time  when  &c.,  and  during 
the  said  demise,  and  the  term  thereof  granted  as  aforesaid,  to  wit,  on  the  25th  day  of 
December,  a.d.  1843,  a  certain  sum  of  money,  to  wit,  181.  15s.  of  the  rent  aforesaid, 
for  a  certain  time,  to  wit,  a  quarter  of  a  year  of  the  said  tenancy,  ending  on  the  day 
and  year  last  aforesaid,  and  then  elapsed,  became  and  was  due  and  in  arrear  from  the 
said  Thomas  Edward  Rowley  to  the  defendants,  and,  at  the  said  time  when  &c., 
remained  in  arrear ;  whereupon  the  defendants,  at  the  said  time,  when  &c., 
entered  into  the  said  messuage  to  distrain  for  the  said  arrears  of  rent,  and  did  then 
and  there  distrain  the  goods  and  chattels  in  the  said  declaration  mentioned,  then 
being  in  the  said  messuage  in  which  &c.,  and  subject  to  such  distress  as  and  for  a 
distress  for  the  said  arrears  of  rent,  and  impounded  the  same,  and  at  the  expiration  of 
five  days  from  such  distress,  to  wit,  on  the  Sth  day  of  January,  1844,  the  defendants 
caused  the  said  goods  and  chattels  to  be  duly  appraised,  and  then  sold  the  same  by 
virtue  of  such  distress,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  in  satisfaction  of  the  said  arrears  of  rent,  and  the  costs  of  the  said  distress 
and  sale,  which  is  the  said  trespass  whereof  the  plaintiff  has  above  complained. 
Veritication. 

Special  demurrer,  assigning  for  causes,  that  it  is  consistent  with  every  thing  stated 
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in  the  plea,  that  the  alleged  tenancy  might  have  expired  at  the  time  of  the  committing 
of  the  trespasses,  and  the  landlords'  title  and  the  tenant's  possession  have  long  befoi'e 
ceased  ;  that  the  bare  allegation,  that  the  goods  and  chattels  were  at  the  time  in 
question  subject  to  the  distress,  is  by  itself  vague,  uncertain,  and  insufficient;  also, 
that  the  defendants  should  proceed  to  state,  by  positive  averment,  the  terms  of  the 
alleged  demise,  as  matter  of  fact,  and  not  by  way  of  mere  inference  and  deduction, 
whereas  they  have  only  averred  that  they  demised  to  Rowlej-,  without  disclosing,  by 
means  of  [401]  any  positive  or  traversable  allegation,  the  terms  of  the  alleged  demise. 
Joinder  in  demurrer. 

Corrie,  in  support  of  the  demurrer.  This  plea  is  bad,  for  not  shewing  that  a 
tenanc}'  existed  between  the  defendants  and  Eowley  at  the  time  of  the  distress.  At 
common  law  a  landlord  could  not  distrain  at  all  after  the  determination  of  the  lease. 
The  Stat.  8  Ann.  c.  14,  ss.  6  and  7,  enables  him  to  distrain  within  six  calendar  months 
after  the  determination  of  the  lease,  and  during  the  continuance  of  the  landlord's  title 
or  interest,  and  during  the  possession  of  the  tenant.  The  usual  form  of  plea  in  such 
cases  as  the  present  is,  that  "  the  plaintiff,  at  the  said  time  when  &c.,  held  and 
enjoyed  the  said  dwelling-house,"  &c.  It  may  perhaps  be  said  that  a  distinction 
exists  in  this  respect  between  replevin  and  trespass.  It  is  true  that  in  trespass  the 
defendant  need  not  set  out  title,  but  he  must  frame  his  justification  in  such  a  manner 
as  to  shew  that  he  was  not  a  trespasser  in  doing  the  act  complained  of.  Secondly, 
the  demise  ought  to  have  been  set  out  more  particularly.  In  Bowler  v.  Nicholson 
(12  Ad.  &  E.  341  ;  4  P.  it  D.  16),  where,  to  tiespass  for  entering  the  plaintiff's  house 
and  taking  his  goods,  the  defendants  pleaded,  that,  on  the  5th  of  November,  1838, 
and  from  thence  until  and  at  the  time  when  &c.,  the  plaintiff  held  a  certain  house,  as 
tenant  thereof  to  certain  persons,  under  a  demise  before  then  made  bv  them  to  the 
plaintiff,  the  Court,  although  they  held  the  plea  good  on  general  demurrer,  intimated 
that  on  special  demurrer  it  would  have  been  considered  bad,  as  not  setting  out  the 
demise  with  sufficient  particularity. 

Barstow,  contr.i.  The  averments  of  the  plea  sufficiently  shew  an  existing  tenancy 
at  the  time  of  the  distress.  The  declaration  is  dated  the  18th  day  of  April,  1844,  and 
the  [402]  plea  states,  that,  before  the  said  time  when  &c.,  to  wit,  on  the  2.5th  day  of 
June,  1843,  the  defendants,  being  seised  in  fee,  demised  the  house  to  Rowley  for  a 
certain  term,  to  wit,  for  a  term  of  three  years,  commencing  from  the  24th  day  of  June 
in  that  j'car.  If  issue  were  taken  on  this  averment,  the  defendants  would  be  bound 
to  prove  a  terra  for  three  years,  commencing  on  the  25th  of  June,  1843.  [Parke,  B. 
But  there  is  no  distinct  averment  that  the  distress  was  made  after  the  24th  of  June, 
1843;  it  may  possibly  be  inferred,  from  the  allegation,  that  the  rent  remained  in 
arrear,  but  that  is  an  immaterial  averment.  Pollock,  C.  B.  Unless  the  word  "  where- 
upon "  can  be  construed  to  contain  the  necessary  allegations,  there  is  nothing  to  shew 
that  the  distress  was  made  after  the  rent  became  due.]  [Barstow  referred  to  Rogers  v. 
llirkmire  (Cas.  temp.  Hardw.  233),  as  shewing  the  distinction  between  replevin  and 
trespjiss,  as  to  the  certainty  of  the  pleading.] 

Pollock,  C.  B.  We  are  of  opinion  that  an  existing  tenancy  ought  to  have  been 
expressly  averred  in  the  plea.  This  objection  is  distinctly  pointed  out  by  the  special 
demurrer ;  and  the  time  of  the  Court  would  be  needlessly  occupied  in  contrasting  the 
different  parts  of  the  pleadings,  in  order  to  remedy  the  defect. 

Pakke,  B.  I  am  of  the  same  opinion.  Possibly  it  might  be  collected,  as  matter 
of  inference,  from  the  various  allegations  of  the  plea,  that  the  rent  was  due  at  the  time 
of  the  distress.  With  respect  to  the  statement  of  the  demise,  it  would  not  be  sufficient 
without  stating  the  term  for  which  it  was  granted,  and  I  think  the  circurastiincc  of 
that  being  laid  uniler  a  videlicet  docs  not  prevent  it  fi'om  l)eing  material.  If  issue 
had  been  taken  on  that  part  of  the  plea,  the  demise  must  have  l)een  strictly  prove<l  as 
[403]  laid.  But,  as  there  is  no  specific  allegation  that  the  term  subsisted  at  that 
time,  and  that  defect  is  pointed  out  by  the  demqrrer,  I  agree  that  we  must  hold 
the  plea  bad. 

GuRNEY,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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CoULTON,  Clerk  to  the  Trustees  of  certain  Roads  in  the  Isle  of  Ely  and  Borough  of 
King's  Lynn  v.  Ambler.  Nov.  18,  1844.— The  Eau  Brink  Act,  35  Geo.  3, 
0.  Ixxvii.,  for  improving  the  drainage  of  lands  adjoining  the  river  Ouse,  in  the 
county  of  Norfolk,  through  the  same  to  sea,  and  for  altering  and  improving  the 
navigation  of  the  river  Onse  from  or  near  Eau  Brink,  by  section  1,  appointed 
certain  persons  to  be  commissioners  for  the  jsurposes  of  drainage,  and  by  section  3, 
certain  other  persons  to  be  commissioners  for  navigation.  By  section  17,  the 
commissioners  for  drainage  were  empowered  to  make  a  new  cut,  which,  with 
the  other  works,  is,  by  the  33rd  section,  vested  in  them.  By  section  79  toll  was 
made  payable  for  various  specified  things,  (amongst  others,  bricks,  tiles,  flag- 
stones, and  stone),  "  and  for  every  ton  weight  of  all  other  goods,  wares,  or 
merchandize  whatsoever  "  carried  on  board  any  barge,  navigating  the  cut ;  and 
by  section  85,  such  tolls  were  to  be  collected  by  the  commissioners  of  navigation, 
in  whom  they  were  thereby  vested,  and  who  were  to  pay  to  the  drainage  com- 
missioners three-fourths  of  the  net  monies  so  to  be  collected,  and  the  remaining 
one-fourth  they  were  to  lay  out  in  the  improvement  of  the  navigation.  The  new 
cut  was  not  called  a  drain  in  any  part  of  the  act,  but  in  several  of  its  sections  it 
was  spoken  of  as  "  the  new  river  or  cut."  By  the  4  Geo.  4,  c.  Iv.,  after  appointing 
trustees  for  mending  and  keeping  in  repair  certain  roads  therein  mentioned,  it 
was,  by  the  35th  section,  enacted  "  that  it  shall  and  may  be  lawful  for  such 
person  or  persons  as  the  said  trustees,  or  any  three  or  more  of  them,  shall  appoint, 
to  make  use  of  any  public  or  parish  drains  leading  to  or  near  the  said  roads, 
or  of  any  ditch  lying  contiguous  to  the  said  roads,  for  the  conveyance  in 
boats  of  any  materials  to  be  used  in  widening  and  repairing  the  roads  directed 
to  be  amended,  and  to  haul  with  men  and  horses  on  the  bank  or  banks  of  such 
drains  or  ditches,  and  also  to  have  free  passage  over  the  bridges  called  Maudlin 
Bridge  and  German's  Bridge  for  such  materials,  without  paying  any  toll  for  the 
same."  By  the  19th  and  iJlst  sections  toll  was  payable  on  those  bridges.  By 
the  41st  section  it  was  provided,  "that  nothing  in  that  act  contained  should 
extend  or  be  construed  to  invalidate,  lessen,  or  diminish,  alter  or  take  away,  any 
of  the  rights,  powers,  authorities,  and  liabilities  rested  in  the  commissioners  for 
drainage  under  the  several  Eau  Brink  acts."  The  Eau  Brink  Cut  has  always  been 
used  for  the  drainage  of  a  large  tract  of  country,  and  as  a  public  navigable  river, 
in  lieu  of  the  former  course  of  the  river  Ouse.  There  never  has  been  any  drain 
or  ditch  available  for  the  purpose  of  conveying  road  materials,  or  leading  to  or 
near  the  said  roads,  unless  the  Eau  Brink  Cut  is  to  considered  as  such.  The 
trustees  have  for  many  years  used  the  cut  for  the  conveyance  of  road  materials 
without  paying  any  toll. — Held,  first,  that  gravel  and  other  materials  for  the 
repair  of  roads  were  within  the  description  in  the  79th  section  of  35  Geo.  3, 
c.  Ixxvii.  "  all  other  goods,  wares,  or  merchandize  whatsoever." — Secondly,  that 
the  Eau  Brink  Cut  was  not  a  drain  within  the  meaning  of  the  words  "  public  or 
parish  drain,"  in  the  35th  section  of  4  Geo.  4,  c.  Iv.  Thirdly,  that  the  more 
reasonable  construction  of  the  41st  section  of  4  Geo.  4,  c.  Iv.,  was,  that  it  saved  not 
merely  the  direct  proximate  "  rights,  powers,  and  authorities  "  of  the  drainage 
commissioners,  but  also  the  toils,  to  three-fourths  of  the  net  amount  of  which 
they  had  a  right  when  collected. 

[S.  G.  14  L.  J.  Ex.  10.] 

This  was  an  action  of  trespass  de  bonis  asportatis,  for  seizing  gravel  belonging 
to  the  trustees  under  the  local  [404]  act  of  4  Geo.  4,  c.  Iv.  The  defendant  has  pleaded 
not  guilty,  whereupon  issue  is  joined ;  and  for  the  purposes  of  this  special  case,  he 
is,  by  consent,  to  have,  under  that  plea,  the  advantage  of  any  justification  which 
he  may  be  able  to  establish  to  the  satisfaction  of  the  Court,  as  having  seized  the 
gravel  for  toll  claimed  to  be  due  from  the  said  trustees  to  the  commissioners  of 
navigation  hereinafter  mentioned. 

The  following  is  an  abstract  of  some  of  the  provisions  of  the  acts  of  Parliament 
bearing  upon  the  case.  The  acts  themselves,  and  all  acts  referred  to  in  them,  are 
to  be  taken  as  part  of  the  case,  and  may  be  referred  to  accordingly. 

The  35  Geo.  3,  c.  Ixxvii.,  intituled  "  An  Act  for  improving  the  drainage  of  the 
middle  and  south  levels,  part  of  the  great  levels  of  the  fens  called  Bedford  Level,  and 
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the  low  lands  adjoining  or  near  to  the  s.aid  levels,  <as  also  the  lands  adjoining  or 
near  to  the  river  Ouse,  in  the  county  of  Jvorfolk,  draining  through  the  same  to  sea,  by 
the  harbour  of  King's  Lynn,  in  the  said  county,  and  for  altering  and  improving  the 
navigation  of  the  said  river  Ouse,  from  or  near  a  place  called  Eau  Brink,  in  the  parish 
of  Wiggeuhall  St.  Mary,  in  the  said  county,  to  the  said  harbour  of  King's  Lynn,  and 
for  improving  and  preserving  the  navigation  of  the  several  rivers  communicating  with 
the  said  river  Ouse."  Section  1  enacts,  that  certain  persons  shall  be  appointed  com- 
missioners for  the  purposes  of  drainage.  Section  3,  that  certain  other  persons  shall  be 
appointed  commissioners  for  navigation.  Section  17  empowers  the  commissioners  for 
drainage  to  make  a  new  cut  from  a  place  called  Eau  Brink  to  the  port  of  King's  Lynn, 
for  the  purposes  mentioned  in  the  act.  Section  19  provides  for  the  payment  of 
certain  tolls  to  the  collector  of  the  commissioners  for  navigation  by  persons  using 
the  said  Eau  Brink  Cut.  Section  85  vests  the  tolls  in  the  commissioners  for  naviga- 
tion, and  directs  them  to  pay  over  three-fourths  of  the  net  amount  to  the  com- 
missioners for  drainage,  and  to  expend  [405]  the  remainder  in  the  improvement  of 
the  navigation.  The  36  Geo.  3,  c.  xxxiii.  s.  1,  the  59  Geo.  3,  c.  Ixxix.  s.  3,  and  the 
1  and  2  Geo.  4,  c.  Ixiv.,  extend  the  term  for  which  the  said  tolls  were  granted. 

The  1  &  2  Will.  4,  c.  Ixxiii.,  intituled  "An  Act  to  alter,  amend,  and  enlarge  the 
powers  of  the  several  acts  now  in  force  relating  to  the  new  river  or  cut  from  Eau 
Brink  to  King's  Lynn,  in  the  county  of  Norfolk,  called  the  Eau  Blink  Cut,  and  to 
raise  further  funds  for  carrying  the  said  act  into  execution."  Section  1  enacts,  that 
the  powers  of  the  foregoing  acts  are  to  be  applicable  to  the  purposes  of  this  act. 
Section  29  imposes  additional  tolls  on  the  goods  chargeable  under  the  former  act, 
35  Geo.  3,  c.  Ixxvii.,  s.  79.  Section  32  vests  the  last-mentioned  tolls  in  the  com- 
missioners for  navigation,  in  trust  to  pay  over  the  net  amount  yearly  to  the  com- 
missioners for  drainage. 

The  4  Geo.  4,  c.  Iv.,  intituled  "  An  Act  for  more  effectually  amending  the  roads  from 
the  little  bridge  over  the  end  of  the  drain  next  Wisbeach  river,  lying  between 
lioper's  Fields  and  the  Bell  Inn,  Wisbeach,  in  the  Isle  of  Ely,  to  the  west  end  of  Long 
Bridge,  in  South  Lynn,  in  the  borough  of  King's  Lynn,  in  the  county  of  Norfolk,  and 
for  amending,  improving,  and  keeping  in  repair  certain  other  roads  therein  mentioned 
in  the  said  county  of  Norfolk."  Section  35  enacts  "  that  it  shall  and  may  be  lawful 
for  such  person  or  persons  as  the  said  trustees,  or  any  three  or  more  of  them,  shall 
appoint,  to  make  use  of  any  public  or  parish  drains  leading  to  or  near  the  said  roads, 
or  of  any  ditch  lying  contiguous  to  the  said  roads,  for  the  conveyance  in  boats  of  any 
materials  to  be  used  in  widening  and  repairing  the  roads  directed  to  be  amended, 
improved,  and  repaired  under  and  by  virtue  of  the  said  recited  acts,  and  to  haul 
with  men  and  horses  on  the  bank  or  banks  of  such  drains  or  ditches,  and  also  to 
have  free  passage  over  the  aforesaid  bridges  called  Maudlin  Bridge  and  German's 
Bridge,  for  all  horses,  carts,  and  carriages,  bringing  or  going  for  any  such  materials, 
without  paying  [406]  any  toll  for  the  same."  Section  41  provides  and  enacts,  "that 
nothing  in  this  act  contained  shall  extend,  or  be  construed  to  extend,  to  invalidate, 
lessen,  diminish,  alter,  or  take  away  any  of  the  rights,  powers,  authorities,  and 
liabilities  vested  in  the  commissioners  for  drainage  undei-  the  several  Eau  Brink  acts 
of  Parliament  (35  Geo.  3,  c.  Ixxvii. ;  30  Geo.  3,  c.  xxxiii. ;  45  Geo.  3,  c.  cxx.  ; 
5G  Geo  3,  c.  xxxviii. ;  58  Geo.  3,  c.  xlviii. ;  59  Geo.  3,  e.  Ix.vix.  ;  2  Geo.  4,  c.  Ixiv.),  but 
that  all  rights,  powers,  authorities,  and  liabilities  which  are  now  vested  in  the  said 
commissioners,  or  eveiy  or  any  of  them,  shall  for  ever  hereafter  remain  and  continue 
and  be  in  the  said  Eau  Brink  commissioners  for  drainage,  and  every  of  them,  as  fully 
and  amply,  to  all  intents  and  purposes,  as  if  this  act  had  not  been  made." 

The  Eau  Brink  Cut  is  an  artificial  cut,  substituted  for  the  former  course  of  the 
river  Ouse,  pursuant  to  the  provisions  of  the  35  Geo.  3,  c.  Ixxvii.  s.  17,  and  has  from 
that  lime  been  used  for  the  drainage  of  a  large  tract  of  country,  and  as  a  public 
navigable  river,  in  lieu  of  the  former  course  of  the  river  Ouse. 

There  is  not,  nor  has  there  ever  been,  any  drain  or  ditch  in  use  or  available  for 
the  purpose  of  conveying  materials  for  the  use  of  the  roads  mentioned  in  the  local 
act,  4  Geo.  4,  c.  Iv.  s.  35,  unless  the  said  Eau  Brink  Cut  is  to  be  considered  as  such  ; 
nor  is  there,  nor  has  there  ever  been,  any  drain  or  ditch  leading  to  or  near  the  said  roads, 
or  lying  contiguous  to  the  said  roads,  nor  within  many  miles  of  them,  where  toll  was 
or  is  taken  or  payable,  unless  the  said  Eau  Brink  Cut,  which  goes  near  the  said  roads, 
is  to  be  considered  as  such.     The  trustees  under  the  4  Geo.  4,  c.  Iv.,  have,  since  the 
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passing  of  that  act,  been  in  the  hahit  of  making  use  of  the  Eau  Brink  Cut  for  the 
conveyance  in  boats  of  materials  to  be  used  in  widening  and  repairing  the  said  roads, 
and  they  have  never  yet  paid  toll  for  such  use,  supposing  themselves  to  be  exempt 
from  such  payments  under  the  35th  section  of  the  4  Geo.  4,  c.  Iv.  Toll  was  for  the 
first  time  demanded  on  or  about  the  [407]  iSth  of  August,  1842,  out  of  which  demand 
the  present  action  arose.  The  gravel,  the  seizure  of  which  is  complained  of  in  this 
action,  was  intended  to  be  used  in  widening  and  repairing  the  said  roads,  and  was,  at 
the  time  of  the  seizure,  under  the  charge  of  persons  duly  authorized  by  the  said 
trustees,  being  conveyed  in  a  boat  along  the  Eau  Bi'ink  Cut,  on  its  way  to  he  used  for 
the  purposes  aforesaid,  under  the  said  35th  section.  The  defendant  seized  it  as 
alleged  in  the  declaration,  under  the  authority  of  the  said  commissioners  of  naviga- 
tion, for  toll  alleged  to  be  due  in  respect  of  such  transit,  under  the  statutes  above 
referred  to. 

The  trustees  contend,  first,  that  gravel  for  the  use  of  turnpike-roads  is  not  liable 
to  toll  under  the  words  "  other  goods,  wares,  or  merchandize,"  within  the  meaning 
of  the  sections  imposing  tolls  ;  and,  secondly,  that,  even  if  liable,  it  was  exempt  in  this 
ease  by  virtue  of  the  35th  section  of  the  4  Geo.  4,  c.  Iv.  The  commissioners,  on  the 
other  hand,  conteml,  first,  that  gravel  for  the  use  of  tnrnpike-roads  is  liable  to  toll 
under  the  words  "other  goods,  wares,  or  merchandize  ;"  secondly,  that  the  Eau  Brink 
Cut  is  not  a  public  drain  or  ditch,  within  the  said  35th  section  of  the  4  Geo.  4,  c.  Iv. ; 
and,  thirdly,  that  the  41st  section  of  the  same  act  saves  their  rights,  and  takes  the 
Eau  Brink  drain  out  of  the  operation  of  section  35. 

The  right  to  the  toll  upon  materials  for  the  use  of  the  said  roads  is  the  only  matter 
disputed. 

The  questions  for  the  opinion  of  the  Court  are,  first,  whether,  under  the  words 
"other  goods,  wares,  or  merchandize,"  gravel  and  other  materials  for  the  repair  of 
turnpike-roads  are  liable  to  toll.  Secondly,  if  so,  whether  gravel  and  other  materials 
for  the  use  of  the  said  Lynn  and  Wisbeach  turnpike-roads  are  exempt  from  the  said 
Eau  Brink  tolls,  by  4  Geo.  4,  c.  Iv.  s.  35.  If  the  Court  shall  be  of  opinion  that  the 
gravel  in  question  was  not  liable  to  the  said  tolls,  then  judgment  by  confession  is  to 
[408]  be  entered  for  the  plaintiff',  with  40s.  damages.  If  that  it  was  liable,  then  a 
judgment  of  nolle  prosequi  is  to  be  entered. 

Willes,  for  the  plaintiff.  The  question  in  this  case  mainly  depends  on  the  construc- 
tion to  be  put  upon  the  35th  and  42nd  sections  of  the  act  4  Geo.  4,  c.  Iv.  ;  and  the  ques- 
tion may  be  divided  into  three  heads  :  first,  is  the  Eau  Brink  Cut  a  public  di'ain,  within 
the  meaning  of  the  35th  section  of  that  act;  secondly,  if  it  be,  are  the  tolls  saved  by 
the  41st  section  ;  thiidly,  independently  of  that  act  altogether,  is  gravel  for  the  use 
of  turnpike-roads  within  the  meaning  of  the  35  Geo.  3,  c.  Ixxvii.  1 

It  is  advisable,  in  the  first  place,  to  exclude  from  the  case  such  of  the  Eau  Brink 
acts  referred  to  in  the  case  as  do  not  bear  upon  it.  The  following  acts  may  be 
altogether  excluded,  viz. : — 36  Geo.  3,  45  Geo.  3,  56  Geo.  3,  58  Geo.  3,  and  1  &  2 
Geo.  4,  for  thej'^  have  in  reality  no  bearing  upon  the  question.  Those  which  are 
important  are  the  35  Geo.  3,  c.  Ixxvii ,  59  Geo.  3,  c.  Ixxix.,  4  Geo.  4,  c.  Iv.,  and  1  &  2 
Will.  4,  c.  Ixxiii. 

The  35  Geo.  3,  c.  Ixxvii.,  is  intituled  "  An  Act  for  improving  the  drainage  of  certain 
lands  in  the  county  of  Norfolk,  draining  through  the  same  to  sea,  by  the  harbour  of 
King's  Lynn,  and  for  altering  and  improving  the  navigation  of  the  river  Ouse,"  &c. 
It  recites  that  there  are  divers  lands  and  grounds  (describing  them)  which  drain  by 
the  river  Ouse  through  the  harbour  of  King's  Lynn  ;  it  also  recites  that  certain  parts 
of  the  said  lands  are  subject  to  be  overflowed,  and  are  greatly  injured  by  the  waters 
not  having  a  proper  passage  to  sea,  through  a  certain  part  of  the  said  river  Ouse, 
beginning  at  a  place  called  Eau  Brink,  and  extending  from  thence  to  King's  Lynn  ; 
and  it  further  recites  that  the  drainage  through  such  part  of  the  said  river  is  not 
only  greatly  defective,  but  the  navigation  also  is  become  uncertain,  ifec. ;  and  that 
[409]  great  improvement  might  be  made  in  the  drainage  of  the  said  lands,  and  in  the 
said  navigation  &c.,  by  deserting  the  present  channel  of  the  said  river,  and  by  making 
a  new  river  or  cut.  Then,  by  the  1st  section,  commissioners  are  appointed  for  the 
purposes  of  drainage;  and  by  the  third  section,  other  persons  are  appointed  commis- 
sioners of  navigation.  Section  17  empowers  the  commissioners  of  drainage  to  make 
the  contemplated  new  cut.  The  sections  between  the  17th  and  36th  direct  what 
works  the  commissioners  of  drainage  are  to  do,  and  vests  the  cut  and  works  in  them. 
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Sections  37  and  38  provide  for  redress  for  injuries  to  the  works.  By  section  39,  the 
bridge  to  be  erected  by  the  commissioners  is  not  to  be  a  county  bridge.  Sections  40 
to  50  enable  the  commissioners  to  purchase  and  enter  upon  lands.  Sections  51  to  55 
vest  the  present  sands  and  channel  in  trustees  for  sale,  and  direct  that  the  proceeds 
shall  be  handed  over  to  the  commissioners  of  drainage.  Sections  58  to  78  authorize 
the  commissioners  to  impose  an  annual  tax  of  4d.  an  acre  for  ten  years  upon  all  lands 
to  be  benefited  by  the  drainage.  Sections  79  to  85  give  certain  tolls,  and  provide  for 
their  application.  They  are  vested  in  the  commissioners  of  navigation,  who  are  directed 
to  pay  three  fourths  of  the  money  so  collected  to  the  commissioners  of  drainage,  and 
the  remaining  fourth  is  to  be  expended  in  improving  the  navigation.  The  86th  section 
provides  against  injury  to  the  drainage  by  the  works  for  the  improvement  of  the  naviga- 
tion. And  by  the  99th  section  the  tolls  are  saved  from  taxes.  Sections  104  to  114  impose 
certain  penalties,  which  are  to  belong  to  the  commissioners  of  drainage.  And  section  115 
saves  the  rights  and  revenues  of  the  corporation  of  King's  Lyiui.  Then  the  act 
59  Geo.  3,  c.  Ixxix.,  provides  for  the  raising  of  further  funds  to  enable  the  commissioners 
of  drainage  to  carr\'  out  the  act  35  Geo.  3,  c.  Ixxvii. ;  and  the  Gth  section  of  that  act 
provides  for  their  application  by  the  commissioners  of  drainage,  and  em-[410]-powers 
them  to  applv  any  surplus  in  works  for  the  improvement  of  the  "  drainage  of  the  river 
Ouse,  and  of  the  drainage  through  the  said  new  liver  or  cut."  The  stat.  4  Geo.  4, 
c.  Iv.,  authorizes  the  trustees,  who  are  the  plaintift's  in  this  action,  to  amend,  improve, 
and  keep  in  repair  the  roads  mentioned  in  the  special  case ;  and  by  the  35th  section 
of  that  act,  they  are  to  be  at  liberty  to  use  foi-  that  purpose  "  any  public  or  parish  drains, 
leading  to  or  near  the  said  roads,"  for  the  conveyance  of  materials  to  be  used  in 
widening  or  repairing  them.  Then  the  41st  section  saves  the  rights,  powers,  and 
authorities  vested  in  the  commissioners  of  drainage.  As  to  the  stat.  1  &  2  Will.  4, 
that  was  passed  long  after  the  act  on  which  the  case  depends,  and  does  not  materially 
bear  upon  it :  but  throughout  that  act  this  stream  is  called  the  Eau  Brink  Cut.  Upon 
a  review  of  these  several  acts,  it  is  submitted,  first,  that  the  Eau  Brink  Cut  is  a  public 
drain  within  the  4  Geo.  4,  c.  Iv.  s.  35,  which  enacts,  that  it  shall  be  lawful  for  such 
persons  as  the  trustees  shall  appoint  to  make  use  of  any  public  or  parish  drain  leading 
to  or  near  the  said  roads,  or  of  any  ditch  lying  contiguous  to  the  said  roads,  for  the 
conveyance  in  boats  of  any  materials  to  be  used  in  the  widening  and  repairing  the  roads 
directed  to  be  amended  &c.,  and  to  haul  with  men  and  horses  on  the  Itanks  of  such 
drains  or  ditches,  and  also  to  have  free  passage  over  the  aforesaid  bridge  for  all  horses, 
carts,  and  carriages  bringing  or  going  for  any  such  materials,  without  paying  any  toll 
for  the  same.  It  is  public,  because  the  commissioners  derive  no  private  benefit  from 
it;  they  are  but  trustees  for  the  public,  and  the  monies  laised  for  it  are  app'ied  solely 
for  the  public  benefit,  and  are  by  the  y9th  section  exempt  from  the  public  burthens. 
And  it  is  a  drain,  although  a  large  one,  for  the  35th  section  contemplates  navigable 
drains,  on  which  tolls  are  paid  for  navigation,  and  on  the  banks  of  which  people  tow, 
as  they  do  in  fact  on  the  banks  of  the  Eau  Brink  Cut.  Drainage  is  the  paramount 
[411]  object  of  the  Eau  Brink  Cut.  The  drainage  commissioners  are  to  raise  the 
greater  part  of  the  funds,  and  they  are  to  do  and  to  keep  up  the  works  of  the  cut, 
which  arc  vested  in  them  ;  they  are  also  to  receive  all  penalties  for  injuries  to  it ;  and 
no  works  for  navigation  are  to  be  permitted  to  the  detriment  of  the  drainage. 
Secondly,  the  tolls  are  not  saved  by  the  41st  section  of  the  4  Geo.  4,  c.  Iv.  That 
section  enacts,  "  that  nothing  in  that  act  shall  extend  or  be  construed  to  extend  to 
invalidate,  lessen,  diminish,  alter,  or  take  away  any  of  the  rights,  powers,  authorities, 
and  liabilities  vested  in  the  commissioners  for  drainage,  under  the  several  Eau  Brink 
acts  of  Parliament,  (naming  them),  but  that  all  rights,  powers,  authorities,  and 
liabilities,  which  are  now  vested  in  the  said  commissioners,  or  every  or  any  of  them, 
shall  for  ever  hereafter  remain  and  continue  and  be  in  the  said  Eau  Brink  commissioners 
for  drainage,  and  every  of  them,  as  full  and  amply,  to  all  intents  and  purposes,  as  if 
this  act  had  not  been  made."  That  section  w;is  introduced  with  a  totally  difl'erent 
intention.  It  refers  to  the  direct  rights  and  liabilities  of  the  Eau  Brink  commissioners 
of  drainage  in  making  and  keeping  up  their  works.  The  words  of  the  section  are 
"now  vested,"  and  "as  if  this  act  had  not  been  p;v.ssed."  The  clause  does  not  mention 
the  commissioners  of  navigation,  who  are  the  recipients  of  the  whole  amount  of  tolls, 
and  beneficially  entitled  to  part.  It  oidy  refers  to  the  proximate  rights  of  the 
commissioners  of  drainage ;  not  to  their  remote  contingent  right  to  share  in  the  net 
amount  of  tolls  collected  by  the  commissioners  of  navigation.     The  rule,  lex  spcctat 
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ad  proximam  non  ad  remotam  causam,  applies.  If  the  Legislature  had  intended  to 
save  the  tolls  by  this  section,  they  would  have  expressly  mentioned  them,  as  they  did 
in  the  115th  section  of  35  Geo.  3,  c.  Ixxix.,  with  respect  to  the  corporation  of  King's 
Lynn.  The  usage  which  is  stated  in  this  case  may  likewise  be  prayed  in  aid,  as  a 
contemporaneous  exposition  of  the  act,  Dunbar  [412]  v.  Roxlmrgh  (3  CI.  &  Fin.  335), 
for  tolls  have  hitherto  never  been  demanded. 

Thirdly,  gravel  does  not  come  within  the  meaning  of  the  words  "  goods,  wares, 
and  merchandize,"  in  the  79th  section  of  the  act  35  Geo.  3,  c.  Ixxvii.  That  section 
enacts,  that  there  shall  be  paid  on  demand,  during  the  term  of  ten  years,  commencing 
from  the  day  on  which  the  said  new  river  or  cut  shall  be  open  and  made  navigable, 
on  all  goods,  wares,  and  merchandize  carried  on  board  any  barge  &c.,  passing  or 
navigating  on  the  said  new  river  or  cut,  between  Eau  Brink  and  King's  Lynn  afore- 
said, .such  tolls  as  aie  hereinafter  mentioned,"  &c.  It  then  imposes  a  duty  of  4d.  for 
certain  quantities  of  coals,  lime,  timber,  bricks,  stone,  &c.,  concluding  "and  for  every 
ton  weight  of  all  other  goods,  wares,  or  merchandize  whatsoever."  Now,  gravel  is 
not  ejusdem  generis  with  the  goods,  wares,  and  merchandize,  of  which  express 
mention  is  there  made. 

Cowling,  for  the  defendant.  There  are  two  questions  for  the  opinion  of  the  Court : 
first,  whether,  under  the  words  "goods,  wares,  and  merchandize,"  giuvel,  and  other 
materials  for  the  use  of  turnpike  I'oads,  are  liable  to  toll  ;  secondly,  if  they  aie, 
whether  gravel  and  other  materials  for  the  use  of  the  Lynn  and  Wisbeach  turnpike- 
roads  are  exempt  from  the  Eau  Brink  tolls  by  the  35th  section  of  4  Geo.  4,  c.  Iv. 
[Pollock,  C.  B.  I  think  you  may  assume  that  toll  would  be  payable  but  for  the 
alleged  exemption.]  Then  the  stat.  4  Geo.  4,  c.  Iv.,  s.  35,  does  not  exempt  them  from 
liability.  The  act  1  &  2  Will.  4,  c.  Ixxiii.,  is  not  unimportant,  for  the  29th  section 
expressly  enacts,  "that  all  and  singular  goods,  wares,  and  merchandizes  specified, 
mentioned,  or  referred  to  in  and  by  the  said  recited  act,  (35  Geo.  3,  c.  Ixxvii.),  and  by 
that  act  or  any  other  of  the  [413]  said  recited  acts  (the  Eau  Brink  Acts)  made 
chargeable  with  or  liable  to  the  payment  of  an}'  navigation  toll  or  tolls  therein 
respectively  mentioned,  which  at  any  time  or  times  upon  and  after  the  1st  of  January, 
1833,  shall  be  carried  and  convej'ed  on  board  of  or  attached  to  any  barge,  boat,  &c., 
passing  or  navigating  in,  upon,  or  along  any  part  of  the  said  Eau  Brink  Cut,  &c., 
shall  be  and  the  same  are  hereby  respectively  charged  with  and  made  liable  to  the 
payment  of  the  said  several  navigation  tolls  by  the  said  several  recited  acts  imposed 
or  made  payable."  Therefore,  if  gravel  was  liable  to  toll  under  the  original  act,  even 
if  the  plaintiff  is  right  in  his  construction  of  the  4  Geo.  4,  c.  Iv.,  this  section  must  be 
taken  to  have  repealed  the  35th  section  of  that  act.  But  the  construction  which  the 
plaintiff  contends  for  is  not  correct.  No  doubt,  drainage  was  an  important  object 
contemplated  by  the  Eau  Brink  acts,  but  it  was  not  the  paramount  object.  The 
primary  object  was  to  change  the  circuitous  route  of  the  river  Ouse,  by  making  a 
direct  cut  from  the  Eau  Brink  to  the  hai'bour  of  King's  Lynn.  It  cannot  be  denied 
that  it  is  a  drain,  but  so  is  the  river  Thames,  which,  however,  the  Legislature  would 
never  term  a  public  or  parish  di'ain.  It  is  stated  in  the  case  that  this  cut  is  a  mere 
substitution  for  the  former  course  of  the  river;  and  it  was  constructed  with  a  view  to 
navigation  as  well  as  drainage,  under  two  distinct  sets  of  commissioners.  The  con- 
struction which  is  sought  to  be  put  upon  the  35th  section  of  4  Geo.  4,  c.  Iv.,  is  clearly 
not  the  correct  one.  That  section  consists  of  two  parts ;  by  the  first,  the  trustees 
are  to  have  the  use  of  any  public  or  private  drain  leading  to  or  near  the  said  roads, 
or  of  any  ditch  lying  contiguous  thereto,  for  the  conveyance  in  boats  of  any  materials 
to  be  used  in  widening  or  repairing  the  roads,  that  is,  without  being  liable  to  an 
action  of  trespass  for  so  doing ;  the  second  part  of  the  clause  is,  that  they  shall  have 
a  free  passage  over  Maudlin  and  Germ;in's  Bridges  without  paying  toll.  But  the 
word  "  toll "  in  that  part  of  the  section  [414]  has  no  reference  to  the  former  part  of 
it ;  it  relates  only  to  the  bridges  mentioned,  in  respect  of  which  toll  was  payable :  so 
that  the  argument  as  to  the  Eau  Brink  Cut  being  within  this  section,  because  it  is  the 
only  drain  on  which  toll  has  ever  been  payable,  wholly  fails.  [Parke,  B.  The  words 
of  the  section  are  equally  applicable  to  future  as  to  existing  drains.]  Certainly  ;  and 
the  drains  and  ditches  in  this  part  of  the  country  are  numerous.  It  may  be  said, 
perhaps,  that  this  cut  is  the  only  watercourse  which  leads  to  or  near  the  said  roads, 
and  that  the  35th  section  speaks  of  that :  but  the  act  describes  the  Eau  Brink  Cut  as 
leading  to  the  sea.     This  cut  is  nowhere  called  a  drain.     In  the  35  Geo.  3,  c.  Ixxvii.,  it  is 
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called  "river  or  cut,"  or  "new  river  or  cut,"  as  distinguished  from  the  expressions 
"drains  or  ditches"  which  are  used  in  some  of  the  sections  in  that  act.  So,  the 
4  Geo.  i,  c.  Iv.,  in  the  recital,  after  mentioning  "  the  drain  next  Wisbeach  River," 
calls  this  "  a  new  river  or  cut,"  which  shews  that  the  f ramers  of  that  act  made  a 
distinction  between  it  and  the  drains ;  and  that  is  the  act  containing  the  very  clause 
under  which  this  exemption  is  claimed.  And  in  the  19th  section,  which  gives  the 
trustees  power  to  remove  the  German's  Bridge  gate  to  a  more  convenient  situation, 
this  is  called  the  "  Eau  Brink  River  or  Cut."  One  argument  urged  is,  that  there  has 
been  a  contemporaneous  exposition  of  the  act  by  non-payment  for  a  very  long  period  : 
but  that  amounts  to  no  estoppel.  [Pollock,  C.  B.  Undoubtedly  not]  Then,  with 
respect  to  the  41st  section,  the  efTect  of  that  is,  that  ail  the  rights,  powers,  authorities, 
and  liabilities  then  vested  in  the  commissioners  of  drainage  are  to  remain  the  same  as 
if  that  act  had  not  passed.  That  must  apply  to  the  tolls,  in  which  they  are  interested 
and  have  a  right,  which,  by  the  S5th  section  of  35  Geo.  3,  c.  lxxvii.,(fl)  is  to  the 
extent  of  three-fourths  of  the  net  amount  [415]  of  tolls  collected  by  the  commissioners 
of  navigation.  There  is  no  limiUilion  in  this  41st  section  to  direct  or  proximate 
rights;  it  saves  all  the  rights,  which  must  include  the  right  of  three-fourths  of  the 
net  amount  of  tolls  ;  and  the  reason  why  this  clause  does  not  save  the  tolls  specifically 
is,  that  they  are  to  be  collected  and  received  by  the  navigation  commissioners. 

Willes,  in  reply.  If  the  construction  attempted  to  be  put  upon  the  exemption 
from  toll  in  the  3.5th  section  of  4  Geo.  4,  c.  Iv.,  be  correct,  that  exemption  was  idle, 
because  the  trustees  would  have  had  free  passage  over  the  bridges  under  3  Geo.  4, 
0.  cxxvi.  s.  32,  and  therefore,  to  give  effect  to  the  exempting  words,  they  must  be 
taken  to  apply  to  the  drains.  Moreover,  it  is  expressly  stated  in  the  case  that  there 
is  no  other  drain  but  the  Eau  Brink  Cut  that  leads  to  or  near  the  turnpike-roads. 
The  whole  section,  therefore,  is  inoperative,  unless  that  is  a  drain  within  the  4  Geo.  4, 
c.  Iv.,  s.  35.  Its  being  called  a  "cut,"  instead  of  a  "drain,"  in  the  acts  relating  to  it, 
may  be  accounted  for  by  its  great  size ;  but  the  name  cannot  alter  its  nature,  which  is 
shewn  by  its  principal  object  and  use  to  be  that  of  a  drain.  The  statute  of  1  &  2 
Will.  4,  which  is  supposed  to  have  repealed  the  exemption,  has  no  reference  to  the 
4  Geo.  4,  c.  Iv.  [Pollock,  C.  B.  It  is  clear  that  it  does  not  repeal  the  ex-[416]- 
emption.]  As  to  the  argument  that  the  word  "rights"  in  the  41st  section  is  large 
enough  to  include  tolls,  that  does  not  affect  the  question,  whether  the  entire  clause  in 
which  it  occurs  extends  to  anything  more  than  the  proximate  rights  of  the  com- 
missioners of  drainage,  iu  which  tolls  are  clearly  not  included. 

Pollock,  C.  B.  I  am  of  opinion  that  the  defendant  is  entitled  to  our  judgment. 
This  is  an  action  of  trespass,  and  the  question  raised  by  it  is,  whether  the  defendants, 
the  commissioners,  had  a  right  to  seize  the  property  of  the  plaintiffs,  for  the  purpose 
of  compelling  payment  of  the  toll  in  question.  I  think  they  had.  The  question  is 
divided  into  two  branches  :  the  first  is,  whether  gravel  and  other  materials  for  the 
repair  of  roiuls  can  be  considered  as  "goods,  wares,  or  merchandize,"  within  the 
meaning  of  the  79th  section  of  35  Geo.  3,  c.  Ixxvii.  :  but  that  would  have  Ijcen 
immaterial,  if  we  hud  been  of  opinion,  on  the  second  branch,  that  the}'  were  exempt  from 
the  tolls  under  the  35th  section  of  the  4  Geo.  4,  c.  Iv.  After,  however,  hearing  the 
argument  of  Mr.  Cowling,  it  has  become  material  to  decide  whether  they  are  or  are 
not  "goods,  wares,  and  merchandize,"  within  the  meaning  of  the  79th  section.  It 
appears  to  me  that  they  are,  and  I  think  no  one  can  entertain  a  reasonable  doubt  that 

(fl)  That  section  enacts,  "that  the  monies  to  arise  by  or  from  the  tolls  to  be 
collected  or  to  be  raised  by  the  commissioners  for  navigation  by  virtue  of  this  act 
shall  be  and  th?  same  are  hereby  vested  in  the  said  commissioners  for  navigation,  and 
they  are  hereby  directed  and  required,  in  the  first  place,  yearly  and  every  year  during 
the  continuance  of  the  said  tolls,  to  commence  from  the  day  of  opening  the  .said  new 
river  or  cut  for  navigation,  to  pay  to  the  said  commissioners  for  drainage,  or  their 
treasurers,  by  half-yeaily  payments,  &c.,  thiee-fouith  parts  of  the  net  monies  by  way 
of  tolls,  as  aforesaid,  in  part  of  the  expense  of  obtaining  this  act,  and  of  making  the 
said  new  river  or  cut,  ebb  doors,  &c.,  and  the  support  and  maintenance  of  the  same 
respectively  ;  and  the  remainder  of  the  said  monies  yearlv  to  arise  from  the  said  tolls 
the  said  commissioners  for  navigation  are  hereby  directed  and  required  to  lay  out 
in  erecting  &c.,  and  in  such  other  works  as  in  their  judgment  shall  tend  to  the 
improvement  of  the  navigation," 
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gravel  is,  as  much  "  goods,  wares,  or  merchandize,"  as  many  of  the  matters  which  are 
mentioned  in  that  section.  The  words  are,  "every  ton  weight  of  all  other  goods, 
wares,  or  merchandize  whatsoever."  It  appears  to  me,  then,  to  be  clear  that  the 
original  act  has  imposed  toll  upon  such  materials,  as  "other  goods,  wares,  and 
merchandize."  Then  the  question  is,  being  prima  facie  liable  to  tolt,  are  they  exempt 
by  virtue  of  the  3.5th  section  of  4  Geo.  4,  c.  Iv.  ?  That  raises  another  question, 
namely,  whether  that  portion  of  the  river  Oiise  which  is  made  under  the  authority  of 
the  35  Geo.  3,  c.  Ixxvii.,  is  included  within  the  expression  "any  public  or  parish  [417] 
drain."  I  am  of  opinion  that  it  is  not.  In  the  first  place,  it  is  clearly  a  part  of  a 
navigable  river,  upon  which  part,  on  account  of  the  expense  incurred  of  diverting  and 
deserting  the  old  coui'se,  tolls  have  been  granted.  It  may  be  that  it  is  useful  as  a 
drain  ;  but  it  is  nowhere  called  a  drain,  and  in  the  very  act,  the  4  Geo.  4,  c.  Iv.,  on  the 
construction  of  which  this  question  turns,  it  is  spoken  of,  not  as  a  drain,  but  as  a 
"river  or  cut."  And  referring  to  the  21st  section  of  the  3-5  Geo.  3,  c.  Ixxvii.,  where 
there  is  a  power  given  to  the  commissioners  for  making  the  Eau  Brink  Cut,  it  says, 
"  during  the  making  of  the  said  new  river  or  cut,  they  may  make  and  open  any  drain 
or  drains,  and  use  any  of  the  present  drains  or  ditches."  I  think  that  throws  some 
light  on  what  was  probably  meant  by  the  35th  section  of  the  act  of  4  Geo.  4,  c.  Iv. 
It  appears  to  me,  that  that  section  meant  no  more  than  to  give  the  use  of  any  public 
or  parish  drain  to  the  commissioners  under  that  act.  Whether  the  argument  arises 
from  the  bridges  being  coupled  with  the  drains  in  not  paying  toll,  and  there  being 
no  toll  to  be  paid  on  any  other  drains,  I  will  not  undertake  to  say  ;  but  it  appears  to 
me  to  be  very  clear,  looking  at  the  whole  scope  of  both  the"  acts,  that  the  Eau 
Brink  Cut  is  not  a  drain,  nor  was  intended  to  be  included  in  the  expression  "  public 
or  parish  drain."  The  trustees,  therefore,  under  the  4  Geo.  4,  had  no  right  to  do 
the  act  they  have  done,  without  paying  toll ;  and  it  becomes  quite  unnecessary  to 
consider  whether  the  construction  contended  for,  of  the  41st  section,  be  or  be 
not  coi'reot. 

Parke,  B.  I  am  of  the  same  opinion.  Properly  speaking,  there  are  two  questions 
here.  First,  whether  "  gravel "  falls  under  the  description  in  the  original  act  of 
Parliament,  of  the  35  Geo.  3,  giving  to  the  commissioners  for  making  the  Eau  Brink 
navigation  a  toll  upon  "  goods,  wares,  and  merchandize."  It  seems  to  me  to  fall  under 
the  description  [418]  of  "  all  other  goods,  wares  and  merchandize  whatsoever ; "  and, 
quite  independently  of  the  question  (supposing  it  to  be  confined  by  construction  to 
articles  ejusdem  generis)  whether  it  is  "stone"  upon  which  toll  would,  by  the  express 
terms  of  the  section,  have  to  be  paid,  I  have  not  the  least  doubt  that  it  falls  under 
the  general  description  of  "other  goods  whatsoever."  Then  comes  the  question  which 
arises  from  the  35th  clause  of  4  Geo.  4,  c.  Iv.,  giving  exemption  to  the  trustees  of  the 
turnpike  roads,  and  giving  the  right  of  free  passage  along  public  or  parish  drains,  and 
also  over  bridges,  without  paying  toll ;  namely,  whether  this  is  a  drain  within  the 
meaning  of  that  clause.  In  the  first  place,  I  am  quite  satisfied  from  Mr.  Cowling's 
argument,  that  this  is  not  a  drain  within  the  meaning  of  that  clause  ;  it  is  not  a 
drain  in  its  proper  sense,  because  it  is  the  channel  of  a  public  navigable  river,  which  is 
made  direct  instead  of  circuitous  ;  and,  in  the  next  place,  in  the  very  act  of  Parliament 
itself  which  gives  the  exemption,  it  is  not  called  a  drain,  but  always  a  cut  or  river. 
It  might  be  said  that  the  35th  section  applied  only  to  existing  cuts  or  drains ;  and 
that,  in  order  to  give  effect  and  meaning  to  that  clause,  you  must  construe  it  to  apply 
to  the  Eau  Brink  Cut,  because  there  is  none  other  that  answers  the  description  of  a 
public  drain  at  all,  and  if  the  last  part  of  the  clause,  as  to  toll,  applies  to  the  drains 
as  well  as  the  biidges,  then  that  there  is  no  other  public  drain  in  the  neighbourhood 
on  which  toll  is  payable ;  but  I  think  the  answer  to  that  argument  is,  that  the  35th 
section  not  only  applies  to  existing  drains,  but  is  applicable  to  all  future  as  well  as 
existing  drains.  It  appears  to  me,  also,  that  the  word  "  toll "  in  this  section  applies  to 
toll  on  these  two  bridges,  as  not  being  payable  by  the  trustees  of  the  turnpike-road. 
It  seems  to  me  that  this  is  the  true  meaning  of  the  35th  section  of  the  act  of  Parlia- 
ment ;  and  by  this  construction  all  the  acts  of  Parliament  are  consistent  with  each 
other.  With  respect  to  the  4 1st  section,  [419]  if  the  words  of  the  35th  section  had 
been  clear,  as  giving  to  the  trustees  the  right  of  free  passage  along  the  drains,  new  cuts, 
or  rivers,  I  should  still  have  thought  that  the  41st  was  not  susceptible  of  the  construc- 
tion for  which  Mr.  Willes  contends,  namely,  that  it  was  intended  to  save  only  the 
rights,  powers  and  authorities  belonging  to  the  commissioners  of  drainage,  and  not  to 
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affect  those  belonging  to  the  commissioners  of  navigation.  It  appears  to  me  to  he  a 
much  more  reasona))le  construction  of  the  41st  section,  to  say  that  it  refers  not  mere!}' 
to  their  "  rights,  powers,  and  authorities,"  but  to  their  right  to  toll  also,  because, 
although  they  have  no  right  to  collect  the  toll,  they  have  an  interest  in  the  toll  collected, 
to  the  amount  of  three  fourths  of  it ;  and  full  eflect  is  given  to  the  41st  section  by 
that  construction.  I  am  of  opinion,  therefore,  that  both  these  questions  must  be  found 
in  favour  of  the  defendant. 

GuKNEY,  15.,  concurred. 

KoLFE,  B.  I  am  of  the  same  opinion.  The  words  used  in  the  3.5th  section  are 
"any  public  or  parish  drain."  Now,  looking  at  all  the  clauses  together,  it  appears  to 
me  almost  ludicrous  to  talk  of  this  "river  or  cut,"  which  is  to  be  used  for  purposes  of 
navigation,  as  a  parish  drain. 

Judgment  for  the  defendant. 


[420]  JoNi:s  r.  WiLLi.\MS.  Nov.  20,  1844. — To  an  action  of  trespass  qu.  cl.  fr.,  the 
defendant  pleaded  four  pleas,  one  of  which  was  found  for  him,  the  others  for  the 
plaintift'.  The  plaintiff  applied  to  the  Judge,  at  the  trial,  to  certify  that  the  cause 
was  tit  to  be  tiied  by  a  special  jury,  and  also,  under  the  3  &  4  Vict.  c.  24,  that 
the  action  was  brought  to  try  a  right,  &c.  He  certified  accordingly  for  a  special 
jury,  but  as  to  the  latter  application  (it  being  suggested  that  the  plea  found  for 
the  defendant  was  bad  non  obst.  vered.)  said  that  he  would  certify  if  it  became 
necessary  to  do  so  ;  and  he  subjoined  to  his  notes  the  following  memorandum  : — 
"  I  certify,  if  necessary',  that  the  right  came  in  question."  Several  terms  after- 
wards, a  rule  for  judgment  for  the  plaintiff  non  obst.  vered.  was  made  absolute, 
and  subsequently,  the  learned  Judge,  after  hearing  the  parties  on  a  summons, 
indorsed  on  the  record  a  certificate  that  the  action  was  brought  to  try  a  right 
&c.  : — Held,  that,  under  the  circumstances,  this  certificate  was  to  be  taken  to  have 
the  same  effect  as  if  it  had  been  made  at  the  trial. 

[S.  C.  2  D.  &  L.  246  ;  14  L.  J.  Ex.  76.     See  1 1  M.  &  W.  176.] 

This  was  an  action  of  trespass  quare  clausum  fregit,  to  which  the  defendant 
ple.ided,  first,  not  guilty  ;  secondly,  not  possessed  ;  thirdly,  liberum  tenementuni  ; 
and,  fourthly,  a  private  nuisance  existing  in  the  locus  in  quo,  for  the  purpose  of 
abating  which  he  committed  the  trespasses  ;  to  which  there  was  a  replication  of  de 
injuria.  At  the  trial  before  Gurney,  B.,  and  a  special  jury,  at  the  summer  assizes 
for  Denbighshire,  in  18i2,  the  ])laintift'  obtained  a  verdict  on  the  first  three  issues, 
and  the  defendant  on  the  fourth.  The  plaintiff's  counsel  applied  to  the  learned  Judge 
to  certify  that  the  cause  was  proper  to  be  tried  by  a  special  jury,  and  also,  under  the 
3  &  4  Vict.  c.  24,  that  the  action  was  brought  to  try  a  right  beyond  the  mere  right 
to  recover  damages.  He  certified  accordingly  for  a  special  jury  ;  but  with  respect  to 
the  latter  application,  (it  being  suggested  that  the  fourth  plea  was  bad  non  obstante 
veredicto),  said  that  he  would  certify  if  it  became  necessary  to  do  so  ;  and  accordingly 
added  to  his  notes  of  the  trial  the  following  words ; — "  I  certify,  if  necessary,  that  the 
right  came  in  question." 

In  Michaelmas  Terra,  1842,  the  plaintiff  obtained  a  rule  nisi  for  judgment  non 
obstante  veredicto  on  the  fourth  issue,  which  rule  was  made  absolute  in  Hilary  Term, 
1843  (11  M.  &  W.  176)  In  the  same  term,  the  plaintiff  obtained  a  rule  nisi  for  a 
new  trial  on  payment  of  costs,  which  was  made  absolute  in  the  following  Tiinity 
Term.  On  the  17th  of  February,  1844,  the  plaintiff  obtainetl  a  rule  for  judgment, 
unless  the  costs  for  the  rule  for  a  new  trial  should  be  paid  within  three  weeks.  Those 
costs  were  not  paid;  and  on  [421]  the  24th  of  May,  1841,  the  learned  Judge  who 
tried  the  cause,  after  hearing  the  parties  upon  a  summons  taken  out  before  him  for 
that  purpose,  made  an  order  that  the  certificate  on  the  record  should  be  amended,  by 
adding  thereto  an  indorsement  that  the  action  was  brought  to  try  a  right  beyond  the 
mere  right  to  recover  damages,  and  that  the  right  came  in  question  at  the  trial,  which 
was  accordingly  done. 

Welsby  having  obtained  a  rule  to  shew  cause  why  this  certificate  should  not  bo 
set  aside, 

Erie  and  Townseud,  in  Trinity  Term,  (June  11),  shewed  cause.     Every  thing  wiva 
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done  in  this  case  at  the  trial  which  was  necessary  to  the  granting  of  a  valid  certificate 
under  the  statute.  The  application  was  made  immediately  after  the  verdict,  and  the 
learned  Judge  did,  in  truth,  then  grant  the  certificate.  It  is  true,  it  was  not  then 
indorsed  on  the  record,  but  that  was  the  mere  omission  or  misprision  of  the  associate, 
and  the  learned  Judge  had  power  afterwards  to  correct  that  error.  ShuUleuorih  v. 
Cocker  (2  Scott,  N.  K.  47  ;  1  Man.  &  Gr.  829)  is  an  authority  precisely  in  point.  In 
that  case  the  Judge  granted  the  certificate  at  the  trial,  and  signed  a  memorandum 
on  the  back  of  the  record,  which  it  afterwards  appeared  was  not  in  the  proper  terms 
according  to  the  statute  ;  and  it  was  held  that  he  might  subsequently  amend  the 
entry,  the  erroneous  indor.sement  being  merely  the  mistake  of  the  officer  of  the  Court. 
Tindal,  C  J.,  there  says,  "  The  certificate  was  granted  immediately  after  the  verdict, 
and  that  which  was  then  done,  and  of  which  advantage  is  now  sought  to  be  taken, 
was  no  more  than  a  mistake  or  misprision  of  the  officer,  who  handed  up  the  record 
erroneously  indorsed."  Here  the  learned  Judge  said  expressly,  "I  certifj'  ;  "  and  the 
officer  ought  to  have  [422]  indorsed  the  certificate  accoidingly.  No  question  arises 
in  this  case  as  to  when  the  power  to  certify  ceases  ;  this  is  merely  the  correction  of 
a  misprision  of  the  officer,  whose  duty  it  was  to  indorse  the  certificate  when  granted 
at  the  trial.  Diwis  v.  Cole  (6  M.  &  W.  624)  closely  resembles  the  present  case.  There 
the  Judge,  at  the  trial,  on  the  application  of  the  defendant's  counsel,  expressed  his 
intention  of  certifying  to  deprive  the  plaintifl'  of  his  costs  under  the  43  Eliz.  c.  6  ; 
but  after  the  expiration  of  four  days  fi'om  the  trial,  the  plaintiff'  obtained  the  nisi 
prius  record  from  the  associate,  no  certificate  having  been  then  indonsed  on  it,  and 
signed  judgment,  and  the  Master,  on  production  of  the  record,  taxed  the  plaintiff"  his 
costs  ;  but  this  Court  confirmed  an  order  made  by  the  learned  Judge  on  the  plaintiff', 
for  producing  the  record  before  him,  in  order  to  indorse  the  certificate  upon  it,  and 
for  setting  aside  the  judgment  and  taxation  ;  and  Parke,  B.,  said,  "The  Judge  cer- 
tified by  word  of  mouth  at  the  trial,  and  it  was  the  misprision  of  the  clerk  in  not 
setting  down  the  certificate  formally  on  the  record,  and  presenting  it  to  the  Judge 
for  his  signature."     [Thej'  referred  also  to  Thompson  v.  Gibson  (8  M.  &  \V.  281).] 

Jervis  and  Welsby,  contrk  The  decision  in  Davis  v.  Cole  proceeded  upon  the 
ground  of  the  record  having  been  fraudulently  obtained  by  the  plaintiff'  from  the 
officer,  and  has  therefore  no  application  to  the  present  case.  Here  the  learned  Judge 
certified  for  a  special  jury,  but  with  respect  to  the  right,  said  only  that  he  would 
thereafter  certify  if  it  should  become  necessary,  that  is  to  say,  in  case  the  judgment 
should  be  entered  for  the  plaintiff'  notwithstanding  the  verdict  on  the  fourth  issue. 
If  the  officer  had  indorsed  on  the  record  the  words  entered  by  the  learned  Judge 
upon  his  notes,  can  it  be  said  that  that  would  have  been  a  good  certificate  ?  [Rolfe,  B. 
The  [423]  meaning  is  this :  if  it  become  important  that  the  certificate  should  take 
eflPect,  then  I  certify.]  At  all  events,  it  was  done  too  late  ;  the  certificate  ought  at 
least  to  have  been  indorsed  immediately  after  the  event  on  which  it  depended,  namely, 
the  entering  of  judgment  for  the  plaintifT  on  the  fourth  issue.  But  the  main  objec- 
tion is,  that  this  was  not  an  absolute,  but  a  mere  conditional  certificate,  which  could 
at  all  events  be  made  only  by  the  consent  of  both  parties.  In  ShuUlcivorth  v.  Cocker, 
the  Judge  certified  absolutely  at  the  trial,  and  the  only  objection  was,  that,  by  the 
misprision  of  the  officer,  the  certificate  was  informally  indorsed  on  the  record.  But 
if  a  mere  memorandum  of  this  nature  on  the  Judge's  notes,  without  any  indorsement 
on  the  record, — to  which  the  parties  have  no  access, — can  entitle  the  plaintiff'  to  have 
a  certificate  indorsed  a  year  and  a  half  afterwards,  according  to  some  subsequent  state 
or  event  of  the  cause,  the  object  of  this  act  of  Parliament  will  be  altogether  defeated. 
Why  should  not  the  Judge  decide  absolutely  at  the  time,  and  make  the  indorse- 
ment accordingly,  instead  of  leaving  the  matter  open,  and  dependent  upon  a  future 
contingency  1 

Cur.  adv.  vult. 

GuRNEY,  B.,  now  said  : — The  Court  are  of  opinion,  that,  inasmuch  as  the  applica- 
tion was  made  in  open  court  at  the  time  of  the  trial,  and  I  then  stated  that  I  would 
give  a  certificate  if  it  became  necessary  that  must  be  taken  as  having  been  done  by 
consent  of  all  parties,  and  the  certificate  ultimately  given  as  having  the  same  effect  as 
if  it  had  been  given  on  that  day. 

Rule  discharged. 
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[424]  Faikthorne  r.  Donald.  Nov.  20,  1844. — To  a  declaration  in  assumpsit,  the 
defendant  pleaded  a  set-off  for  £400,  alleging  that  the  sum  so  due  to  the  defen- 
dant was  to  be  paid  bj*  the  pbdntiff  to  the  defendant  on  request,  and  exceeded  the 
damages  mentioned  by  the  plaintiff  by  the  non-perfoi'mance  of  the  promises  in 
the  declaration  mentioned ;  to  which  the  plaintiff  replied,  that  the  causes  of 
setoff,  so  far  as  they  related  to  £234,  did  not,  nor  did  any  of  them,  accrue  to 
the  defendant  within  six  years  before  the  commencement  of  the  suit ;  and  that 
the  plaintiff  was  not  nor  is  indebted  to  the  defendant  in  the  residue  of  the  said 
sum  of  £400,  or  any  part  thereof,  modo  et  forma,  concluding  with  prayer  of 
judgment. — Semble,  that  the  replication  was  bad  i!i  form. 

[S.  C.  2  D.  &  L.  675 ;  14  L.  J.  Ex.  20-5.] 

Assumpsit  for  the  work  and  labour  of  the  plaintiff  as  an  attorney  and  solicitor, 
for  money  paid,  and  on  an  account  stated.  Pleas,  first,  non  assumpsit ;  secondly,  a 
set-off  for  £100  for  work  and  labour  of  the  defendant,  and  materials  provided  by  him 
as  a  schoolmaster,  in  the  instruction  of  divers  infants  for  the  plainlilf  at  his  lequest, 
&c.,  and  u]K)u  an  account  stated  ;  "  which  said  sum  of  money  so  due  to  the  defendant 
was  to  be  paid  by  the  plaintiff  to  the  defendant  on  re(|uest,  and  exceeds  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  non-performance  by  the  defendant  of  the 
said  several  promises  in  the  declaration  mentioned,"  etc.  :  thii'dly,  as  to  321.  3s.  Gd., 
parcel  &c.,  the  Statute  of  Limitations.  The  plaintill  joined  issue  on  the  first  plea, 
traversed  the  third,  and  to  the  second  replied,  that  the  said  causes  of  set-off  in  that 
plea  mentioned,  so  far  as  the  .same  relate  to  2341.  5s.  3d.,  parcel  of  the  said  sum  of 
£400  in  the  said  second  plea  mentioned,  did  not,  nor  did  any  of  them,  acciue  to  the 
defendant  at  any  time  within  six  years  next  before  the  commencement  of  this  suit ; 
and  that  he  the  plaintiff  was  not  nor  is  indebted  to  the  defendant  in  the  residue  of 
the  said  sura  of  £400,  or  any  part  thereof,  modo  et  forma ;  wherefore  the  plaintiff 
prays  judgment,  &c. 

Special  demurrer  to  the  replication  to  a  part  of  the  second  plea,  on  the  ground 
that  it  ought  to  have  concluded  with  a  prayer  of  judgment,  or  with  a  veritication,  or 
to  the  country,  whereas  the  said  replication  has  no  conclusion  whatever,  either  to  the 
country  or  with  a  verification,  and  has  no  proper  conclusion. 

Special  demurrer  also  to  the  replication  to  the  residue  of  the  said  second  plea, 
on  the  ground  that  it  is  a  traver.se  or  denial  of  the  matters  alleged  in  the  plea,  and, 
according  [425]  to  the  rules  of  good  pleading,  ought  to  have  concluded  to  the  country, 
and  not  with  a  prayer  of  judgment. 

Joinder  in  demurrer. 

Cowling,  in  support  of  the  demurrer.  The  replication  is  bad.  It  consists  in  fact 
of  two  replications,  dividing  the  plea  into  two  parts,  and  giving  a  distinct  answer  to 
each.  The  first  of  these  is  bad  in  foi'm,  as  having  no  conclusion.  Budenham  v.  Hill 
(7  M.  &  W.  274)  decided,  with  respect  to  a  plea  of  the  Statute  of  Limitations,  that  it 
need  not  conclude  with  a  verification  ;  but  it  must  have  some  conclusion.  As  to  the 
second  part  of  the  replication,  it  is  a  direct  traverse,  as  to  tlie  residue  of  the  money, 
of  the  matters  alleged  in  the  plea,  and  ought  therefore  to  have  concluded  to  the 
country.  [Parke,  B.  Is  it  not  an  entire  answer  to  the  plea,  that  oidy  so  much  is  due, 
and  that  is  barred  by  the  Statute  of  Limitations?]  Then  it  is  bad  in  substance  ;  for 
the  plea  avers  that  the  sum  which  the  plaintiff  owes  the  defendant  amounts  to  the 
monies  due  from  the  defendant  to  the  plaintiff;  and  there  is  no  answer  to  that  in  the 
replication.  On  this  replication,  the  issue  would  not  be  whether  the  plaintiff  owed  the 
defendant  £400  at  least,  but  whether  he  owed  him  any  the  smallest  sum,  and  the 
defendant  would  succeed  if  he  proved  that  the  plaintiff  owed  him  a  farthing  beyond 
£234.  A  plaintiff  is  entitled  to  recover  pro  tanto,  if  he  [)roves  any  part  of  his  claim, 
but  not  so  a  defendant  upon  a  plea  of  set-off:  and  theiefore  the  replication  is,  that 
the  plaintiff  is  not  indebted  modo  et  forma;  that  is,  in  an  ecpial  or  greater  sum  than 
that  claimed  in  the  action. 

Lush,  contra.  If  any  diillculty  arises  on  the  replication,  it  proceeds  from  the 
vicious  form  of  tiie  plea  of  set-off.  If  [426]  the  plea  had  averred  that  the  defendant's 
demand  e(iualled  the  plaintiff's,  there  would  have  been  no  ditiiculty  in  replying  to  it ; 
but  the  only  substantial  averment  in  the  plea  is,  that  the  subject-matter  of  the  set-off 
exceeds  the  damages  sustained  by  the  plaintiff.     The  plaintiff  has,  therefore,  to  answer 
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an  excess  which  is  not  defined  ;  and,  if  he  had  used  the  ordinary  form  of  the  replica- 
tion, would  have  tendered  an  immaterial  issue.  [Parke,  B.  No  :  the  ordinary  form 
of  replication,  that  the  plaintiff'  is  not  indebted  modo  et  forma,  includes  in  it  that  he 
is  not  indebted  in  a  greater  or  equal  amount.  The  plea  is  iu  the  usual  form.]  It  is 
submitted  that  the  issue  would  be  on  the  excess,  and  that  it  would  be  consistent  with 
a  finding  for  the  plaintiff,  on  the  ordinary  form  of  replication,  that  he  owed  the 
defendant  an  equal  sum  with  that  claimed  in  the  action.  The  statutes  of  set-off 
only  contemplate  the  defendant's  having  a  demand  equal  to  that  of  the  plaintiff ; 
they  do  not  inquire  into  the  amount  of  any  excess  beyond  it.  If  the  plea  had  said 
only  that  the  sum  due  to  the  defendant  equalled  the  damages,  then,  if  £1  only  were 
answered  by  the  Statute  of  Limitations,  that  would  have  been  sufficient,  because  it 
would  take  away  the  equality  ;  whereas  here  the  plaintiff  is  obliged  to  answer  all  the 
excess.     [He  referred  to  Briscoe  v.  Hill  (10  M.  &  W.  735).] 

Parke,  B.  Supposing  the  plea  to  be  in  the  proper  form,  there  would  be  no 
difficulty  in  framing  a  proper  replication,  that,  as  to  part,  it  was  barred  by  the  Statute 
of  Limitations,  and  that  the  plaintiff  was  not  indebted  to  defendant  in  any  such  sum 
as  with  that  sum  equalled  or  exceeded  the  damages  in  the  declaration.  The  plea  is 
perhaps  informal,  but  it  is  sanctioned  by  usage.  Why  would  not  a  general  replica- 
tion of  the  Statute  of  Limitations  be  a  sufficient  answer  1  On  that  issue,  the  defendant 
must  shew  a  debt  [427]  due  within  six  years,  equal  to  or  greater  than  the  plaintiff's. 
The  burthen  of  proof  is  still  on  him.  The  better  course  will  be  for  both  parties  to 
amend,  without  costs  on  either  side. 

Leave  to  amend  accordingly. 

Smith  and  Another  v.  Monteith.  Nov.  18,  20,  1844.— Assumpsit.  The  declara- 
tion stated,  that  an  action  had  been  commenced  and  was  depending  by  the 
plaintiffs  against  D.,  to  recover  the  sum  of  £83  ;  that  D.  was  ai'rested  and  was 
in  custody  of  the  sheriff,  under  a  capias  duly  issued  in  that  action,  and  indorsed 
for  bail  for  £69  :  that  costs  had  been  incurred  in  the  said  action,  to  wit,  £20 ; 
and  that  thereupon,  in  consideration  that  the  plaintiffs,  at  the  request  of  the 
defendant,  would  discharge  D.  out  of  the  custody  of  the  sheriff  as  to  the  said 
action,  the  defendant  promised  to  pay  the  plaintiffs  £88,  for  the  debt,  interest, 
costs,  and  charges  in  the  said  action.  It  then  alleged  the  discharge  of  D.  by  the 
plaintiffs,  and  a  breach  of  the  defendant's  promise,  in  not  paying  the  £88,  or 
any  part  thereof.  Plea,  thatD.  was  ai'rested  and  detained  in  custody,  as  alleged, 
by  the  procurement  of  the  plaintiffs,  and  not  otherwise,  and  that  there  was  not, 
at  the  time  of  the  commencing  the  said  action  against  him,  nor  during  the 
prosecution  thereof,  nor  at  the  time  of  arresting  him,  nor  during  any  part  of 
the  time  he  was  in  custody,  nor  at  the  time  of  the  promise  of  the  defendant, 
any  claim  or  demand  or  cause  of  action  against  D.,  in  respect  whereof  the 
plaintiffs  could  or  were  entitled  to  recover  in  the  said  action  against  D.  ;  that 
the  plaintiffs  did  not,  by  discharging  I).,  give  or  part  with  any  available  remedy 
against  him,  as  the  plaintiffs,  at  the  time  of  the  commencing  and  prosecuting 
the  said  action  against  him,  and  of  his  arrest,  and  of  the  defendant's  said  promise, 
well  knew,  but  which  the  defendant,  at  the  lime  of  making  the  said  promise, 
did  not  know ;  that  the  said  writ,  arrest,  and  detaining  in  custody,  and  the 
proceedings  in  the  said  action,  were  on  the  plaintiffs'  part  colourable  only,  and 
wei-e  not  procured,  commenced,  or  prosecuted  by  the  plaintiffs,  with  the  intent 
to  try  any  doubtful  question  of  law  or  fact : — Held,  first,  that  the  declaration 
was  good  on  general  demurrer,  the  action  against  D.  being  presumed  to  be  well 
founded,  and  the  capias  to  have  lawfully  issued.  Secondly,  that  the  plea  afforded 
no  answer  to  the  action,  inasmuch  as  it  did  not  shew  that  the  action  against  D. 
was  wrongfully  commenced,  or  that  the  arrest  was  illegal,  or  that  the  plaintiffs 
had  been  guilty  of  any  fraud  or  duress  in  respect  thereof. 

[S.  C.  2  D.  &  L.  358 ;  14  L.  J.  Ex.  22 ;  9  Jur.  310.] 

Assumpsit.  The  declaration  stated,  that,  before  and  at  the  time  of  the  making  of 
the  promise  of  the  defendant  thereinafter  next  mentioned,  an  action  had  been  com- 
menced and  was  depending  by  and  at  the  suit  of  the  plaintiffs  against  one  Charles 
J.  Dunlop,  in  the  court  of  our  lady  the  Queen  before  the  Barons  of  her  Exchequer 
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at  Westminster,  for  the  recovery  of  a  certain  sum  of  money,  to  wit,  the  sum  of 
831.  6s.  lid.  ;  that  the  said  C.  J.  Dunlop,  after  the  commencement  of  the  said  action, 
and  whilst  the  same  was  so  depending,  and  before  the  making  of  the  said  promise  of 
the  defendant,  was  about  to  leave  England  and  proceed  to  parts  beyond  the  seas,  to 
to  wit,  to  Halifax,  [428]  in  North  America,  and  the  said  C.  J.  Dunlop  had  been 
arrested,  and  was  then  in  the  custody  of  the  Sheriff  of  Lancashire,  at  the  suit  of  the 
said  plaintiffs,  under  and  by  virtue  of  a  writ  of  our  lady  the  Queen,  called  a  capias, 
duly  issued  in  the  said  action  by  the  plaintiffs  against  the  said  C.  J.  Dunlop,  according 
to  the  statute  in  that  case  made  and  provided,  out  of  the  said  court  of  our  lady  the 
Queen  before  the  Barons  of  her  E.xchequer  at  Westminster,  and  directed  to  the 
Chancellor  of  the  county  palatine  of  Lancaster,  or  his  deputy  there,  and  of  a  certain 
mandate  duly  issued  by  the  said  chancellor  on  the  said  writ  of  capias,  and  directed  to 
the  said  Sheriff'  of  Lancashire,  and  which  said  writ  of  capias  and  mandate  respectively, 
in  pursuance  of  an  order  of  the  Hon.  Sir  John  Gurney,  knight,  one  of  the  Barons  of 
her  Majesty's  said  Court  of  Exchequer  at  Westminster,  bearing  date,  to  wit,  on  the 
15th  day  of  April,  1844,  were  and  each  of  them  was  duly  marked  and  indorsed  for 
bail  for  the  sum  of  £69;  and  whereas  costs  and  charges  to  a  certain  amount,  to  wit,  to 
the  amount  of  £20,  at  the  time  of  the  making  of  the  said  promise  of  the  defendant, 
had  been  incurred  by  the  plaintifls  in  and  about  the  prosecution  of  the  said  action,  and 
the  arrest  of  the  said  C.  J.  Dunlop;  and  thereupon  theretofore,  to  wit,  on  the  19th 
day  of  April,  1S44,  in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendant, 
would  discharge  the  said  C.  J.  Dunlop  out  of  the  custody  of  the  said  Sheriff  of  Lancashire 
as  to  the  said  action,  the  defendant  undertook  and  promised  the  plaintiff's  to  pay  to  them 
the  sum  of  £.S8,  for  the  debt,  interest,  costs,  and  charges  of  the  plaintiff's  in  the  said 
action  brought  by  the  plaintiffs  against  the  said  C.  J.  Dunlop,  when  he  the  defendant 
should  be  thereunto  afterwards  requested.  The  declaration  then  averred,  that  the 
plaintiff's,  confiding  in  the  said  promise  of  the  defendant,  did  then  discharge  the  said 
C.  J.  Dunlop  out  of  the  custody  of  the  .said  sheriff  as  to  the  said  action,  whereof  the 
defendant  afterwards,  to  [429]  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  and 
was  then  requested  by  the  plaintiff's  to  pay  to  them  the  said  sum  of  £88,  for  the  debt, 
interest,  costs,  and  charges  aforesaid  ;  yet  the  defendant  has  disregarded  his  said 
promise  and  undertaking  in  this,  to  wit,  that  he  did  not  then,  or  at  any  other  time, 
pay  to  the  said  plaintiff's  the  said  sum  of  =£88,  or  any  part  thereof,  and  the  said  sum 
of  £88  remains  wholly  due  and  unpaid  to  the  plaintiti's. 

Plea,  that  the  said  U.  J.  Dunlop  was  sued,  arrested,  and  detained  in  custody,  as  in 
the  declaration  mentioned,  and  until  the  discharge  from  custody  therein  mentioned, 
by  the  procurement  of  the  plaintiffs,  and  not  otherwise  ;  and  the  defendant  further 
says,  that  there  was  not,  at  the  time  of  commencing  the  said  action  against  the  said 
C.  J.  Dunlop,  nor  during  the  time  of  the  prosecution  thereof,  or  any  part  of  the  said 
time,  nor  at  the  time  of  arresting  the  said  C.  J.  Dunlop,  nor  dui-ing  any  part  of  the 
time  in  which  he  was  detained  in  custody  as  in  the  declaration  mentioned,  nor  at  the 
time  of  the  making  of  the  undertaking  and  promise  by  the  defendant,  as  in  the 
declaration  mentioned,  any  claim  or  demand,  or  cause  of  action,  against  the  said  C.  J. 
Dunlop,  in  respect  whereof  the  plaintiffs  could  or  were  entitled  to  recovei'  in  the  said 
action  against  the  .said  C.  J.  Dunlop  the  said  sum  which,  the  defendant  so  promised  to 
pay,  or  any  other  sum  or  sums,  matter  or  thing  ;  and  the  plaintiffs  did  not,  by 
discharging  the  said  C.  J.  Dunlop  from  custody,  as  in  the  said  fiist  count  mentioned, 
give  up  or  part  with  any  available  remedy  against  the  said  C.  J.  Dunlop,  as  the 
plaintiffs,  at  the  time  of  commencing  and  prosecuting  the  said  action  against  the  said 
C.  J.  Dunlop,  and  at  the  time  of  |)rocuring  his  arrest,  and  of  his  being  arrested  an<l 
detained  in  custody,  and  at  the  time  of  the  said  undertaking  and  promise  of  the 
defendant  in  the  declaration  mentioned,  well  knew  ;  but  which  the  defendant,  at  the 
time  of  making  the  said  undertaking  and  promise,  did  not  know  ;  and  the  defendant 
says,  that  the  said  [430]  writ  in  the  declaration  mentioned,  and  the  said  arrest 
and  detaining  in  custody,  and  proceedings  in  the  said  action  in  the  said  declaration 
mentioned,  were  on  the  part  of  the  plaintiffs  colourable  only,  and  the  same  were 
not  procured,  commenced,  or  prosecuted  by  the  plaintiffs  for  the  purpose  or  with 
the  intent  of  trying  any  doubtful  or  contested  question  of  law  or  fact.     Verification. 

Special  demurrer,  assigning  for  causes,  among  others,  that  the  plea  docs  not  in  any 
manner  answer  the  declaration  ;  that  it  neither  traverses  any  allegation  therein,  nor 
confesses  and  avoids  the  cause  of  action  therein  stated;   that  the  contract  of  the 
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defendant  stated  in  the  declaration  is  an  original  contract,  founded  on  a  new  con- 
sideration, altogether  distinct  and  dift'erent  from  the  cause  of  action  against  the  said 
C.  J.  Dunlop,  such  consideration  for  the  defendant's  promise  being  an  act  done  by  the 
plaintiffs  for  the  benefit  of  the  said  C.  J.  Dunlop,  at  the  request  of  the  defendant,  and 
such  benefit  to  the  said  C.  J.  Dunlop  being  precisely  the  same  whether  the  plaintiffs 
had  or  had  not  any  cause  of  action  against  him ;  and  therefore  the  C[uestion,  whether 
the  plaintiffs  had  any  cause  of  action  against  the  said  C.  J.  Dunlop,  is  in  this  action 
wholly  immaterial. 

The  plaintiffs'  points  marked  for  argument  were,  that  the  plea  is  bad  in  substance, 
and  is  no  answer  to  the  declaration.  The  consideration  alleged  is,  the  discharge  of 
Dunlop  out  of  custod}'  of  the  sheriff  at  the  request  of  the  defendant,  which  discharge 
was  a  benefit  to  Dunlop,  which  he  could  not  have  obtained  without  the  act  of  the 
plaintiffs  in  giving  the  dischai'ge  to  the  sheriff,  whether  the  plaintiffs  could  have 
proved  their  debt  against  Dunlop  or  not,  and  which  discharge  materially  altered  the 
situation  of  the  plaintift's,  by  allowing  Dunlop  to  leave  the  kingdom.  And  therefore 
the  question  as  to  whether  there  was  another  and  what  distinct  consideration,  not 
alleged  in  the  declaration,  is  in  this  action  immaterial.  The  plaintiff  will  also  [431] 
contend,  that  the  plea,  if  it  amounts  to  anything,  is  an  argumentative  denial  of  there 
being  any  consideration  for  the  promise  of  the  defendant,  and  is  therefore  bad,  as 
amounting  to  the  general  issue.  Also,  that,  supposing  the  want  of  consideration  for 
the  promise  may  be  specially  pleaded,  the  plea  is  bad,  because  it  negatives  one 
particular  species  of  consideration  only,  namely,  that  of  damage  to  the  plaintiffs, 
whether  damage  to  the  plaintiffs  is  not  alleged  in  the  declaration  ;  and  it  is  quite 
consistent  w-ith  the  plea,  that  there  was  a  good  consideration  for  the  promise,  either 
by  benefit  to  Dunlop  at  the  request  of  the  defendant,  which  in  fact  there  was,  or 
benefit  to  the  defendant  himself.  Also,  that  the  plea,  consisting  of  matter  in  denial 
only,  ought  not  to  have  concluded  with  a  verification.  Also,  that  the  plea  is  double, 
in  alleging  that  there  was  no  debt  due  from  Dunlop,  and  that  the  arrest  was  colourable 
onl}^,  such  defences  being  separate  and  distinct,  which  cannot  both  be  put  in  issue 
without  rendering  the  replication  double.  And,  lastly,  that  the  plea  contains  no 
matter  upon  which  any  material  issue  can  be  taken. 

The  defendant's  points  were,  that  the  declaration  is  insufficient  and  bad ;  that  it 
does  not  disclose  any  sufficient  consideration  to  support  the  action  ;  that  it  is  not 
alleged  therein  that  there  was  a  good  cause  of  action,  or  a  doubtful  claim,  on  which 
the  action  mentioned  in  the  declaration  was  founded,  or  that  the  plaintilfs  had  any 
right  to  continue  Dimlop  in  custody ;  and  that  it  is  not  shewn  that  the  plaintiffs 
sustained  any  damage  by  his  discharge  from  custody. 

Crompton,  in  support  of  the  demurrer.  This  plea  is  bad  both  in  form  and  substance. 
The  declaration  shews  a  good  consideration  for  the  alleged  promise.  For  even 
supposing  no  debt  to  have  been  due  from  Dunlop,  and  the  plaintiffs  to  have  known 
that  at  the  time  of  the  promise  and  discharge,  still  the  consideration  is  sufficient,  for 
[432]  Dunlop  was  legally  in  custody,  and  had  no  right  to  require  the  other  parly  to 
procure  his  discharge.  The  consideration  is  the  doing  of  a  collateral  act,  namely,  the 
discharging  of  Dunlop,  which  was  a  benefit  to  him  and  a  prejudice  to  the  plaintiffs. 
He  was  in  custod}'  under  a  judge's  order,  and  the  act  of  the  plaintiffs,  in  procuring 
his  discharge,  is  a  good  consideration  for  the  defendant's  promise.  It  nowhere  appears 
that  the  arrest  was  illegal.  It  is  no  doubt  alleged  in  the  plea  that  the  arrest  was 
colourable  only,  but  that  word,  as  here  used,  has  no  definite  or  distinct  meaning  of 
itself ;  and  the  declaration  shews  that  the  arrest  was  obtained  by  the  order  of  a  judge, 
and  that  the  proceedings  were  regular.  [Pollock,  G.  B.  Are  you  aware  of  the  case 
of  Long  ridge  v.  Donille  (5  B.  &  Aid.  11 7)"?  J  Yes;  in  that  case,  the  giving  up  of  a, 
suit  intended  to  try  a  question  respecting  which  the  law  was  doubtful,  was  held  to  be 
a  good  consideration  for  a  promise  to  pay  a  stipulated  sum  ;  and  the  reason  for  that 
decision  was,  that  the  plaintiff  relinquished  a  benefit  which  he  might  otherwise  have 
had.  So  here,  the  plaintiffs  lost  the  right  to  all  claim  in  respect  of  the  costs  incuri'cd  ; 
there  was  a  positive  benefit  to  Dunlop  by  his  immediate  discharge  from  custody,  which 
he  could  not  otherwise  have  obtained,  except  by  procuring  himself  to  be  bailed, 
supposing  he  could  have  obtained  bail.  This  was  not  a  case  of  mere  forbearance,  but 
of  an  act  done  by  the  plaintiffs  at  the  defendant's  request,  which  was  a  benefit  to  him, 
or  to  the  person  whose  discharge  was  thus  obtained.  The  position  of  the  plaintiffs  is 
altered  by  Dunlop's  discharge  out  of  custody.     The  circumstance  of  the  sum  for  which 
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he  was  arrested  being  less  than  that  agreed  to  be  paid  by  the  defendant  is  quite 
immaterial,  as  the  slightest  consideration  will  in  law  support  the  heaviest  promise. 
The  plea  discloses  no  ground  of  fraud  or  duress.  In  Buklier  v.  Steu-[433]-a)i  (11  M. 
&  W.  8.57),  the  arrest  was  irregular,  and  yet  the  discharge  from  execution  was  held 
a  sufficient  consideration  for  the  defendant's  promise.  In  that  ease  Parke,  B.,  says, — 
"  The  case  states,  in  substance,  that  Robert  Steuart  was  arrested  under  a  writ,  irregular 
in  itself,  and  from  which  arrest  he  might  possibly  have  been  entitled  to  be  discharged 
out  of  custody  by  virtue  of  his  privilege  as  a  member  of  Parliament,  (a  point  on  which 
it  will  not  be  necessary  for  us  to  give  any  opinion,  as  I  think  the  undertaking  for  his 
discharge  was  an  ample  consideration) ;  that  the  plaintift'  rele.ased  him  from  his  debt, 
without  entering  into  any  question  as  to  his  right  to  be  discharged  generally,  and 
without  putting  the  defendant  to  the  trouble  of  applying  to  the  Court  on  the  ground 
of  the  irregularity  in  the  writ,  an  application  which,  after  all,  might  not  be  success- 
ful, as  the  Court  would  probably  have  amended  it.  A  discharge  from  such  an 
execution  is  an  ample  consideration  for  the  promise."  And  in  Edtcards  v.  BaiKjh 
(id.  641),  Lord  Abinger,  C.  B.,  said, — "Where  an  action  is  depending,  the  forbearing 
to  prosecute  it  is  a  sufficient  consideration  for  a  promise  to  pay  a  certain  sum  of 
money  ;  for,  besides  other  advantages,  the  party  promising  would  save  the  extra  costs 
which  he  would  have  to  pay,  even  if  he  were  successful." 

Peacock,  contr;\.  The  declaration  is  insufficient.  It  contains  uo  allegation  that 
the  plaintiffs  had  a  good  cause  of  action,  or  even  a  doubtful  claim,  against  Dunlop,  or 
that  thej'  h;id  any  right  to  detain  him  in  custody-  It  does  not  state  that  the  sum  of 
831.  Gs.  lid.  was  due,  but  merely  that  an  [action  had  been  commenced  and  was 
depending  for  the  recovery  of  it ;  and  that  Dunlop  being  about  to  leave  England,  he 
had  been  arrested  and  was  in  custody  of  the  sheriff,  under  and  by  virtue  of  a  writ  of 
capias  duly  issued  in  the  said  action.  The  word  "  duly  "  only  means  that  it  [434] 
w;is  issued  in  due  form.  That  was  decided  by  Buklier  v.  Steuart.  The  consideration 
alleged  here  is  not  a  forbearance  to  sue,  but  a  mere  discharge  out  of  the  custody  of 
the  sheriff".  The  declaration  does  not  shew  that  anj'  debt  was  really  due,  or  that 
there  was  any  colour  for  the  arrest ;  but  the  plea  does  shew  that  there  was  not,  for  it 
expressly  avers  that  tliere  was  not  any  claim  or  demand,  or  cause  of  action,  against 
Dunlop,  in  respect  of  which  the  plaintiff's  could  or  were  entitled  to  recover.  It  states, 
moreover,  that  there  was  no  colour  or  pretence  for  the  arrest,  and  that  the  plaintitls 
well  knew  they  did  not  part  with  any  available  remedy  by  this  discharge.  If  a  party, 
knowing  he  has  no  ground  of  action,  causes  another  to  be  arrested,  his  afterwards 
causing  him  to  be  discharged  from  custody  is  no  consideration  for  a  promise  by  a 
third  person  to  pay  him  a  sum  of  money  for  so  doing.  It  is  not  every  benelit  that 
will  form  a  good  consideration  ;  and  if  a  man  is  illegally  in  custody,  the  law  will  not 
regard  his  discharge  as  any  benetit.  Here  Dunlop  was  only  released  from  custody 
when  in  fact  the  plaintiffs  were  not  entitled  to  detain  him.  Suppose  a  tenant  for  life 
were  to  say  he  would  commit  waste,  and  put  the  party  in  remainder  to  the  necessity 
of  going  into  equity  to  obtain  an  injunction,  unless  he  would  pay  him  a  sum  of  money  ; 
his  not  committing  waste  in  pursuance  of  such  an  agreement  would  form  no  considera- 
tion for  a  promise  to  pay  the  money,  either  by  the  party  entitled  to  sue  for  waste  or 
by  a  third  person ;  unless,  perhaps,  it  were  doubtful  whether  the  act  were  waste  or 
not,  or  whether  the  party  about  to  do  the  act  were  or  were  not  entitled  to  commit 
waste.  Here  it  is  admitted  by  the  demurrer  that  the  action  against  Dunlop  was  not 
brought  with  the  intention  of  trying  any  doubtful  question  cither  of  fact  or  of  law, 
as  in  the  case  of  Lon<jrid(je  v.  Dorville  (.5  B.  &  Aid  117),  which  is  therefore  distinguish- 
[435]-ablo.  There  was  no  loss  to  the  plaintitls  if  they  were  not  entitled  to  recover 
anything,  and  there  was  no  benelit  in  law  to  Dunlop,  or  to  any  one  else  ;  for,  being 
wrongfully  detained,  the  law  supposes  he  would  obtain  compensation.  In  the  case  of 
Atkinson  v.  Sctlrei;  (Willcs,  482),  it  was  held  that,  if  a  person  be  illegally  sued  by 
another  for  a  debt,  a  promise  by  a  third  person,  in  consideration  of  the  plaintill's 
releasing  him  out  of  custody,  to  pay  the  debt  claimed,  is  void.  So,  ui  Herring  v. 
Dordl  (8  Dowl.  P.  C.  604),  where  a  plaintiff  discharged  one  of  two  joint  debtors,  a 
promise  by  a  third  person  to  pay  the  debt,  in  order  to  obtain  the  discharge  of  the 
other  defendant  in  custody,  was  held  to  be  void  for  want  of  consideration.  That  is 
a  stronger  case  than  the  present,  because  there  the  plaintiff  was  entitled  to  make  the 
arrest,  and  the  parties  were  rightfully  in  custody.  In  an  action  against  the  sheriff 
for  the  escape  of  a  prisoner  on  mesne  process,  a  debt  must  be  st<ited  aid  proved ; 
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Alexander  v.  Macmdey  (4  T.  R.  611).  And  in  declaring  on  a  promise  to  pay  the  debt 
of  a  third  person  in  consideration  of  [forbearance,  it  is  necessary  to  shew  a  good  con- 
sideration, which  in  a  case  like  the  present  could  only  be  a  demand  recoverable  at 
law  or  in  equity  :  liarreU  v.  Trussell  (4  Taunt.  117).  The  case  of  The  Duke  de  Cadaval 
V.  Collins  (4  Ad.  &  Ell.  858 ;  6  Nev.  &  M.  324)  shews  that  money  paid  under  com- 
pulsion of  colourable  legal  process  may  be  recovered  back.  [Parke,  B.  The  plea 
does  not  aver  that  the  plaintiffs  maliciously  sued  out  the  writ.]  It  is  not  necessary 
to  shew,  in  order  to  support  the  plea,  that  Dunlop  could  maintain  an  action  for 
maliciously  suing  out  the  writ ;  it  is  sufficient  that  it  was  sued  out  without  any  colour 
or  ground  of  action. 

Crompton,  in  reply.  The  plaintiffs'  case  has  not  been  answered  by  the  argument 
on  the  other  side.  The  decla-[436]-ration  discloses  a  good  consideration  and  promise, 
and  there  is  nothing  to  shew  that  it  was  made  under  circumstances  of  duress  or 
illegality.  [Parke,  B.  The  argument  for  the  defendant  is,  that  the  plea  confesses  a 
good  consideration,  by  the  suspension  of  the  action,  but  avoids  it  by  shewing  that  the 
action  was  brought  without  foundation,  to  the  knowledge  of  the  plaintifl'.]  The  question 
is,  does  it  so  avoid  the  cause  of  action  1  The  facts  alleged  in  the  plea  do  not 
shew  any  want  of  consideration  or  illegality.  [Pollock,  C.  B.  The  substance  of 
the  plea  is,  that  there  was  no  claim  or  demand  in  the  action  against  Dunlop,  and  no 
disputed  question  of  law  or  fact,  and  this  the  plaintiffs  knew  at  all  the  times  necessary 
to  be  stated  in  the  plea,  whereas  the  defendant  knew  nothing  of  it.  If  there  was 
either  a  good  claim,  or  a  reasonable  disputed  ground  of  controversy,  that  is  sufficient.] 
There  is  nothing  alleged  to  shew  that  the  arrest  of  Dunlop  was  not  legal.  The  plea 
is  in  truth  a  mere  plea  of  general  injustice,  and  constitutes  no  defence  in  point  of  law. 
It  is  a  mistake  to  suppose  that  there  is  any  relation  of  principal  and  surety  between 
these  parties.  The  contract  between  the  present  plaintiffs  and  the  defendant  is  not 
limited  by  the  amount  or  nature  of  the  original  debt.  If  A.  agrees  with  B.,  that  if 
B.  will  go  to  York,  A.  will  pay  him  a  certain  sum,  it  is  no  answer  to  an  action  on  this 
agreement,  that  B.  has  already  contracted  with  some  other  person  to  go  to  York, 
which  A.  did  not  know,  and  that  he  will  be  there  at  all  events.  The  plea  really 
amounts  to  no  more  than  this,  that  the  plaintiffs  knew  that  in  that  precise  form  of 
action  they  might  be  precluded  from  recovering  against  Dunlop,  although  they  had 
a  bona  fide  claim,  because  in  that  action  Dunlop  might  set  up  a  plea  of  some  colonial 
act,  or  of  the  Statute  of  Limitations.  [Parke,  B.  To  sustain  this  plea,  it  is  certainly 
necessary  to  shew  that  the  plaintiffs  had  no  cause  of  action,  and  no  possibility  of 
recovering  against  Dunlop,  whatever  might  be  the  form  of  [437]  pleading.]  Surely  any 
holding  of  another  by  the  Queen's  writ  must  operate  to  create  a  good  consideration 
for  its  suspen.sion.  "  Duress  cannot  be  where  a  party  is  in  prison  by  the  King's  writ :  " 
Anon.,  1  Lev.  68.  But  it  is  impos-sible  to  tell  what  is  the  precise  legal  defence  set  up 
by  this  plea — whether  it  be  duress,  or  illegality,  or  fraud.  With  respect  to  the  cases 
cited  on  the  other  side,  that  of  Atkinson  v.  Settree  is  no  authority  against  the  plaintiff, 
but  rather  the  contrary.  There  the  question  was,  whether  the  arrest  in  the  inferior 
court  was  not  wholly  void  and  illegal ;  and  the  dictum  is  only  that,  if  it  was, — so 
that  the  party  would  be  a  trespasser  by  keeping  the  defendant  in  custody, — the  dis- 
charging him  from  such  arrest  could  be  no  consideration  for  a  promise  by  a  third  party 
to  pay  the  debt.  Here  the  arrest  was  perfectly  legal  and  regular.  In  that  case  there 
was  no  authority  to  arrest,  and  no  legal  custody  whatever,  by  reason  of  the  want  of 
jm-i.sdiction  in  the  inferior  court.  The  decision  of  Coleridge,  J.,  in  Herring  v.  Dirrell, 
does  not  bear  directly  on  the  present  case.  There,  the  one  defendant  being  discharged, 
the  continuance  in  custody  of  the  other  was  clearly  illegal.  He  had  sti'ictly  a  right  to 
his  discharge  on  an  auditfi  querela,  and  the  Court  would  not  put  him  to  that  remedy, 
but  discharged  him  on  motion.  Barrell  v.  Trussell  has  no  application  to  this  case  ;  it 
was  a  question  on  the  Statute  of  Frauds,  and  it  is  only  the  dictum  of  Heath,  J.,  that 
can  be  cited  as  having  the  least  bearing  on  the  question  now  before  the  Court.  In 
Edwards  v.  Baugh  and  Butcher  v.  Steuart,  the  point  in  decision  was  quite  different  from 
this.  The  case  of  The  Duke  de  Cadaval  v.  Collins  is  rather  in  favoui-  of  the  plaintiff. 
That  not  only  was  a  case  of  gross  extortion  from  the  plaintiff,  but  the  writ  against 
him  had  previously  been  set  aside  for  irregularity.  In  Grecnleaf  v.  Barker  (Cro. 
Eliz.  194),  it  is  said  that  "every  [438]  consideration  must  be  for  the  benefit  of  the 
defendant  or  some  other  at  his  request,  or  a  thing  done  by  the  plaintiff  for  which  he 
laboureth  or  hath  prejudice."    The  present  case  falls  within  that  definition  ;  for  here 
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there  was  a  benefit  to  Dunlop  at  the  defendant's  request,  and  a  "  labour  and  pre- 
judice "  to  the  plaintiffs,  who  relinquished  the  benefit  they  had  by  his  arrest.  And 
the  plea  cannot  mean  more  than  this,  that,  in  the  form  of  proceedings  actually  adopted, 
there  was  something  to  prevent  them  from  recovering  against  I)anlop, — not  even  an 
answer  in  merits  or  substance.  The  plea  would  be  proved,  if  in  that  action  there  were 
a  misjoinder  which  prevented  the  plaintiffs  from  recovering.  If,  instead  of  merely 
making  a  promise  to  pa\',  the  defendant  had  actually  paid  the  debt,  he  could  not  have 
recovered  it  back  in  an  action  for  money  had  and  received.  Here  I'unlop  receives  a 
benefit,  by  his  immediate  release,  to  which  he  was  not  entitled  by  law,  because  at  all 
events  he  must  have  put  in  bail.  It  is  not  said  that  the  arrest  was  malicious. 
[Parke,  B.  No ;  the  plea  discloses  nothing  to  shew  that  the  original  defendant  had 
any  right  of  action  for  the  arrest,  because  it  neither  avers  that  the  plaintiff's  knew  the 
action  to  be  unfounded,  nor  that  the  arrest  was  malicious.]  That  really  makes  an 
end  of  the  case  ;  Dunlop  could  not  have  had  any  compensation  for  the  arrest,  and  so 
he  obtained  a  benefit  in  law,  as  well  as  in  fact,  by  his  discharge.  It  is  perfectly 
immaterial  to  the  maintenance  of  the  action  how  small  is  the  consideration,  or  how 
large  the  promise. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  the  judgment 
of  the  Court.  This  is  an  action  against  the  defendant,  founded  on  a  promise  by  him 
to  psiy  a  sura  of  money,  in  consideration  of  the  discharge  out  of  custody  of  a  defendant 
in  a  former  action,  who  had  been  arrested  at  the  suit  of  the  plaintiffs.  For  aught  that 
appears  that  arrest  was  legal,  and  the  party  was  in  lawful  [439]  custody  ;  this  is  not, 
therefore,  a  c;ise  of  duress ;  neither  can  it  be  put  as  a  case  of  fraud,  for  there  is  no 
suflicient  allegation  of  fraud  in  any  part  of  the  plea.  The  substance  of  the  plea  is, 
that  there  was  not  any  claim  or  demand,  or  cause  of  action,  in  respect  of  which 
the  plaintiffs  were  entitled  to  sue  the  defendant  in  the  former  action  ;  but  there 
is  no  averment  that  the  plaintiffs  were  aware  of  that ;  and,  for  anything  that  is 
stated  in  the  plea,  the  original  inception  of  that  action  was  perfectly  bona  fide, 
although  the  plaintiffs  may  have  been  mistaken  as  to  their  remedy,  or  the  form  of 
proceedings  adopted  by  them.  The  plea  goes  on  to  state,  that  the  plaintiff'  did  not, 
by  discharging  Dunlop,  give  up  or  part  with  any  available  remedy  against  him. 
The  words  "  available  remedy  "  are  rather  loose  and  vague  ;  they  may  mean  several 
things  ;  they  would  be  satisfied  by  the  fact  of  Dunlop  being  a  mere  pauper,  for  it  is 
not  stated  that  the  plaintifts  bad  no  legal  right  or  remedy  which  they  ga^e  up,  but 
merely  that  they  had  no  available  remedy.  So  also,  those  words  would  be  satisfied  if 
there  were  some  latent  defect  which  might  appear  in  pleading,  or  come  out  in  evidence  ; 
yet  the  action  might  be  honestly  commenced,  and  the  claim  founded  in  justice ;  and 
it  cannot  be  said  that,  because  the  proceedings  were  open  to  such  latent  defect,  the 
defendant's  promise  would  not  be  founded  on  a  good  consideration.  And  this  is  the 
only  part  of  the  plea  as  to  which  there  is  any  averment  of  the  plaintiB"s  knov.-ledgc. 
It  then  goes  on  to  say,  that  the  action  against  Dunlop  was  not  brought  for  the  pui  pose 
of  trying  any  doubtful  or  contested  right.  It  seems  to  me  that  the  declaration,  in 
its  form,  calls  for  an  answer,  and  that  this  plea  is  no  sufficient  answer.  I  agree 
with  the  general  scope  of  Mr.  Peacock's  argument.  If  a  party  does  an  illegal  act,  or 
if  he  abuses  the  process  of  the  Court  to  make  it  the  instrument  of  oppression  or 
extortion,  that  is  a  fraud  on  the  law  ;  and  if  the  original  arrest,  or  the  continuance  of 
that  arrest,  were  of  that  charactei',  and  were  [440]  shewn  to  be  so  by  proper  aver- 
ments in  the  plea,  that  would  very  probably  constitute  a  good  defence  to  an  action 
like  the  present.  But  this  plea  falls  far  short  of  that,  the  arrest  being  legal,  and  there 
being  no  averment  of  knowledge  on  the  part  of  the  plaintiffs,  except  that  they  know 
they  did  not  part  with  any  available  remedy  by  discharging  Dunlop  out  of  custody. 
It  does  not,  therefore,  contain  a  sufficient  statement  in  fact  to  bring  it  within  the 
scope  of  Mr.  Peacock's  argument,  or  the  ca,ses  cited  by  him.  The  judgment  must 
therefore  be  for  the  plaintiffs. 

Parke,  B.  I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to  judgment.  In 
the  first  place,  I  think  that  the  declaration  is  sufficient  on  general  duniuner.  It  states, 
that  an  action  harl  been  brought  and  w.is  depending  at  the  suit  of  the  plaintiffs  against 
a  person  of  the  name  of  Dunlop,  and  that  he  hafl  been  arrested  and  was  in  custody 
on  a  capias  dulv  issued  in  that  action.  On  such  a  statement,  it  must  be  intended, 
prima  facie,  that  the  action  was  well  founded,  and  the  writ  regularly  ami  properly 
issued.     That  doctrine  is  laid  down  in  the  case  of  Bidwell  v.  Cation  (Hob.  210).     That 
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was  an  action  of  assumpsit  on  a  promise  by  the  defendant  to  paj'  £50,  in  considei'a- 
tion  of  tbe  plaintiff's  forbearing  to  prosecute  a  suit ;  and  after  verdict,  it  was  objected 
in  arrest  of  judgment,  first,  that  it  was  not  alleged  that  the  plaintiff  had  any  just 
cause  of  action,  and,  secondly,  that  the  action  still  remained.  But  the  Court  never- 
theless gave  judgment ;  "  for,  first,  suits  are  not  presumed  causeless,  and  the  promise 
argued  cause,  in  that  he  desired  to  stay  oft'  the  suit ;  secondly,  though  this  did  not 
require  a  discharge  of  the  action,  yet  it  requires  a  loss  of  the  writ,  and  a  delay  of  the 
suit,  which  was  both  benefit  to  the  one  and  loss  to  the  other."  Therefore  I  think, 
prima  facie,  this  declaration  is  sufficient,  the  for-[441]-mer  action  being  presumed*  to 
be  for  cause,  and  the  capias  being  presumed  to  have  been  properly  issued.  There  is 
another  case  which  I  may  advert  to,  to  the  same  effect,  of  Fooki/  v.  Ladi/  Gilberd 
(2  Bulstr.  41).  There  it  is  stated,  that  "the  plaintiff'  had  preferred  a  bill  in  Chancery 
against  the  defendant  for  marriage-money  by  her  received.  The  defendant,  upon  this, 
in  consideration  that  the  plaintiff  would  stay  the  suit  there  by  him  commenced,  did 
assume  to  pay  him  £100,  and  also  to  deliver  up  a  bond  of  £40  which  she  had.  Upon 
this  promise  the  plaintiff'  made  stay  of  his  suit,  but  the  defendant  not  performing  the 
promise,  upon  this  the  action  was  brought,  and  a  verdict  found  for  the  plaintiff'.  It 
was  moved  for  the  defendant,  in  arrest  of  judgment,  that  the  declaration  was  not 
good,  for  that  there  was  no  good  ground  to  raise  the  promise,  there  being  no  sufficient 
consideration  for  the  same,  for  it  doth  not  appear  in  the  declaration  that  the  suit  in 
Chancery  was  a  lawful  suit  to  be  there  determined,  and  so  if  the  suit  was  not  lawful, 
the  consideration  to  forbear  such  a  suit  was  no  good  consideration  to  raise  a  promise." 
But  the  Court  say,  that  "if  the  plaintiff  had  onlj'  a  subpcena  out  of  Chancery  against 
the  defendant,  and  did  not  make  the  cause  thereof  known  to  him, — if  he,  in  con- 
sideration that  he  would  not  prosecute  any  further  against  him,  did  assume  to  pay 
him  so  much,  this  clearly  is  a  good  consideration  to  raise  a  promise."  Upon  these 
authorities,  and  upon  principle,  this  declaration  is  sufficient. 

Then  the  question  is,  whether  the  plea,  which  must  be  construed  most  strongly 
against  the  defendant,  discloses  any  answer.  I  agree  with  Mr.  Crompton,  that  it  is 
difficult  to  see  upon  what  principle  the  plea  is  constructed.  No  doubt  it  shews  a 
prima  facie  case  of  hardship  and  injustice  upon  the  defendant  in  the  former  action  ; 
but  the  question  [442]  is,  whether  it  discloses  a  legal  defence  to  this  action.  It  does 
not  shew  that  the  arrest  was  illegal ;  and  it  certainly  is  not  sufficient  on  the  ground 
of  fraud,  because  there  is  no  averment  of  any  false  statement  or  misrepresentation  of 
fact  in  order  to  procure  the  arrest ;  still  less  does  it  disclose  any  ground  of  duress, 
since  all  the  averments  shew  that  the  imprisonment  was  lawful.  If  it  be  good  at  all, 
it  must  be  on  the  ground  of  want  of  consideration  for  the  defendant's  promise.  Now, 
it  seems  to  me  that  the  plea  does  not  disclose  sufficient  matter  to  shew  a  want  of 
consideration.  Taking  it  most  strongly  against  the  defendant,  in  substance  it  is  no 
more  than  this,  that  the  plaintiff's  had  no  claim  or  cause  of  action  which  could  have 
been  enforced  against  Dunlop ;  but  it  does  not  allege  that  the  plaintiff'  knew  that  fact. 
It  must  be  taken,  tbeiefore,  that  the  capias  on  which  Dunlop  was  arrested  was 
regularly  and  duly  obtained  ;  and  the  plea  does  not  shew  that  the  plaintiff's  were  guilty 
of  any  illegal  conduct,  that  they  acted  illegally  in  making  the  arrest,  or  from  malicious 
motives,  or  that  the  arrest  was  without  reasonable  or  probable  cause.  Dunlop,  there- 
fore, as  it  must  be  assumed,  was  in  custody  at  the  suit  of  the  plaintiff's,  under  process 
which  was  legal  and  regular ;  and  that  being  so,  the  discharge  from  such  an  arrest  is 
quite  a  sufficient  consideration  to  support  the  promise  laid  in  this  declaration  ;  and  I 
entirely  agree  that  we  cannot  inquire  into  the  quantum  or  amount  of  consideration. 
Upon  the  face  of  the  plea,  therefore,  there  was  a  legal  arrest,  and  the  discharge  from 
that  arrest,  under  which  the  payment  of  the  debt  might  have  been  obtained,  was  a 
benefit  to  Dunlop,  quite  sufficient  to  found  a  consideration  for  a  promise  to  pay  that 
debt.  For  these  reasons,  I  am  of  opinion  that  the  plea  furnishes  no  sufficient  answer 
to  the  declaration,  and  that  our  judgment  must  be  for  the  plaintiff's. 

GuRNEY,  B.      I  am  of  the  same  opinion.      To  make  the  [443]  plea  a  sufficient 
answer,  it  ought  to  have  shewn,  either  that  the  plaintiffs  acted  illegally  or  fraudulently 
in  making  the  arrest,  or  that  thej''  practised  some  fraud  on  the  defendant.     It  shews 
neither,  and  therefore  is  no  sufficient  answer. 
Judgment  for  the  plaintiff's. 
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Armani  r.  CastrkjVE.  Nov.  22,  1844. — A  declaration  by  indorsee  against  indorscr 
of  a  bill  of  e.xchangc  (the  venue  in  the  margin  being  London)  was  in  the  ordinary 
form  of  a  declaration  on  an  inland  bill,  stating  the  making,  acceptance,  indorse- 
ment by  the  drawer  to  the  defendant,  indorsement  to  the  plaintiff,  presentment 
for  payment,  non-payment,  and  notice  thereof  to  the  defendant.  The  defendant 
pleaded  pleas  denying  the  drawing,  indorsements,  presentment,  and  notice  of 
dishonom-  of  "the  said  inland  bill  of  exchange  :" — Held,  that,  under  this  declara- 
.  tion,  the  plaintiff  could  not  prove  a  foreign  bill  of  exchange,  and,  therefore,  that 
the  defendant  was  entitled  to  describe  it  in  his  traverse  as  an  inland  bill,  and  the 
plea  was  good. — Where  the  declaration  against  the  indorser  of  a  bill  of  exchange 
alleges  that  A.  made  the  bill,  and  indorsed  it  to  the  defendant,  the  latter  is  not 
estopped  by  his  indorsement  to  deny  those  allegations,  although  it  is  very  strong 
evidence  of  them. 

[S.  C.  2  D.  &  L.  432 ;  14  L.  J.  Ex.  36.     Referred  to,  Ellis  v.  M'Henry,  1871, 

L.  K.  6  C.  P.  236.] 

Assumpsit  by  indorsee  against  |indorser  of  a  bill  of  exchange.  The  venue  in 
the  margin  of  the  declaration  was  London ;  and  the  declaration  stated,  that  one 
A.  P.  Appert,  on  the  3rd  of  July,  1840,  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  certain  persons  using  the  name,  style,  and  firm  of  Messrs.  Loisel, 
jun.  &  Co.,  by  and  under  that  name,  style,  and  firm ;  and  thereby  required  the  said 
last-mentioned  peisons  to  pay  to  the  order  of  the  said  A.  P.  Appert,  740  francs,  on 
the  31st  of  January  next,  which  period  h.id  elapsed  before  the  commencement  of  this 
suit ;  and  the  said  persons  so  using  the  said  names,  style,  and  firm  of  Messrs.  Loisel, 
jun.  &  Co.,  by  and  under  that  name,  style,  and  firm,  then  accepted  the  said  bill,  and 
the  said  A.  P.  Appert  then  indorsed  the  same  to  the  defendant,  and  the  defendant 
then  indorsed  the  same  to  one  J.  Zuliani  and  the  said  J.  Zuliani  then  indorsed  the 
.same  to  the  plaintifl",  and  the  said  persons  using  the  name,  style,  and  firm  of  Messrs. 
Loisel,  jun.  &  Co.,  did  not  pay  the  said  bill,  altliough  the  same  was  duly  presented 
to  them  for  payment  on  the  day  when  it  became  due,  of  which  the  [444]  defendant 
then  had  notice,  and  in  consideration  of  the  premises,  promised  to  pay  the  said  bill 
according  to  the  tenor  and  efiect  thereof.  It  then  averied,  that  the  said  sum  of  740 
francs,  in  the  said  bill  of  exchange  mentioned,  being  foreign  coin,  at  the  time  of  making 
the  said  bill,  and  the  acceptance  thereof,  amounted  to  and  was  of  the  value  of  291.  Is.  (id. 
of  lawful  money. 

Pleas,  first,  that  A.  P.  Appert  did  not  make  or  draw  the  said  inland  bill  of  exchange 
modo  ct  forma  Secondly,  tliat  the  said  A.  P.  Appert  did  not  indorse  the  said  inland 
bill  iVc.  Thirdly,  that  the  defendant  did  not  indorse  the  said  inland  bill  &c.  Fourthly, 
that  the  said  J.  Zuliani  did  not  indorse  the  said  inland  bill  &c.  Fifthly,  that  the  said 
inland  bill  was  not  duly  presented  for  payment.  Sixthly,  that  the  defendant  did  not 
have  due  notice  of  the  non-payment  of  the  said  inland  bill. 

Special  demurrer  to  the  first  and  second  pleas,  assigning  for  causes,  that  the  defen- 
dant is  estopped  by  his  indorsement  from  simply  traversing  or  denying  the  making 
or  drawing,  and  also  the  indorsement  of  the  said  bill  by  A.  P.  Appert ;  and  also 
assigning  the  same  causes  assigned  to  the  other  pleas. 

Special  demurrer  to  the  third,  fourth,  fifth,  and  sixth  picas,  assigning  for  causes, 
that  the  pleas  deny  the  indorsement,  presentment,  and  notice  of  dishonour  of  the  said 
inland  bill,  whereas  the  plaintiff  is  entitled  to  prove  the  indorsement  of  a  foreign  bill ; 
that  each  of  the  pleas  denies  a  fact  not  averred  in  the  counts  ;  that  each  of  the  pleas 
is  double,  in  this,  that  it  denies  the  making  of  the  bill,  and  also  that  the  bill  is  an 
inland  bill ;  that  the  pleas  put  in  issue  the  place  of  making  and  accepting  the  bill, 
which  was  immaterial ;  and  that  the  pleas  contain  a  negative  pregnant. 

Joinders  in  demurrer. 

Dowdeswell  appeared  to  argue  in  support  of  the  de-[445]-murrers  (Nov.  20),  but 
was  in  the  first  instance  stopped  by  the  Court,  who  called  upon 

Peacock  to  support  the  pleas.  The  declaration  in  this  case  contains  no  averment 
that  the  bill  of  exchange  was  drawn  in  parts  beyond  the  seas.  The  implication  of 
law,  therefore,  is,  that  it  is  an  inland  bill,  and,  consequently,  the  defendant  has  a  right 
so  to  treat  it  in  his  traverse  "It  is  a  rule  of  pleading,  that  whatever  is  necessarily 
understood,  intended,  and  implied,  is  traversable  as  much  iis  if  it  were  expressly 
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alleged"  (2  Saund.  10,  n.  14).  Therefore,  where,  in  replevin,  the  defendant  alleged 
that  A.  was  seised  in  fee  of  the  locus  in  quo,  and  that  he  took  the  cattle  damage  feasant 
by  his  command ;  and  the  plaintifl'  pleaded  that  he  was  seised  in  fee  of  a  third  part 
thereof,  and  traversed  that  A.  was  sole  seised,  the  traverse  was  held  proper ;  because, 
by  the  averment  that  A.  was  seised  in  fee,  it  was  necessarily  to  be  understood  that  he 
was  sole  seised  :  Gilbert  v.  Parker  (2  Salk.  629  ;  6  Mod.  158).  So  here,  it  is  necessarily 
to  be  implied  from  the  declaration  that  this  is  an  inland  bill,  and  if  in  fact  it  be  a 
foreign  bill,  the  declaration  would  be  bad.  Since  the  new  rule  of  H.  T.,  4  Will.  4, 
No.  8,  it  is  no  longer  necessary  to  allege  place  to  every  material  allegation,  but  the 
county  stated  in  the  margin  of  a  declaration  is  to  be  taken  to  be  the  veiuie  intended 
by  the  plaintiff.  The  statement,  therefore,  in  this  declaration,  that  Appert  made  his 
bill  of  exchange,  means  that  he  made  it  at  the  place  mentioned  as  the  venue  in  the 
margin,  namely,  at  London.  In  an  action  against  the  drawer  of  a  foreign  bill,  a 
protest  for  non-acceptance  must  be  averred  and  proved  :  GaJe  v.  Wahli  (5  T.  R.  239). 
Now,  this  declai-ation  contains  no  averment  of  protest,  and  as  it  will  not  be  assumed 
that  it  is  a  bad  declaration,  the  necessary  implication  is  that  the  bill  is  an  inland  bill. 
In  Kearney  v.  King  (2  B.  &  Aid.  .301),  the  [446]  declaration  stated  a  bill  of  exchange, 
drawn  and  accepted  at  Dublin,  to  wit,  at  Westminster  &c  ,  without  stating  it  to  be  at 
Dublin  in  Ireland  ;  and  it  was  held,  that,  on  this  declaration,  the  bill  must  be  taken 
to  have  been  drawn  in  England,  for  English  money,  and,  therefore,  that  proof  of  a 
bill  drawn  at  Dublin  in  Ireland,  for  Irish  money,  did  not  support  the  declaration. 
[Parke,  B.  Ought  you  not  to  have  pleaded  that  it  was  not  an  inland  bill,  instead  of 
complicating  the  issue  by  two  facts,  first,  that  it  is  an  inland  bill,  and,  secondly,  that 
Appert  did  not  draw  or  indorse  it?]  The  plaintiff  would  then  have  demurred,  and 
said  that,  on  general  demurrer,  the  allegation  of  protest  was  immaterial :  Salomons  v. 
Stanley  (3  Doug.  G83,  n.) ;  Gale  v.  IValsli.  [Parke,  B.  You  could  not,  thei-efore,  have 
pleaded  merely  that  it  was  an  inland  bill ;  can  you,  then,  make  that  parcel  of  the 
issue?]  How  otherwise  can  the  defendant  avail  himself  of  the  want  of  protest?  The 
declaration  is  according  to  the  form  given  by  the  rule  of  T.  T.,  1  Will.  4,  for  declaring 
on  an  inland  bill,  and  agrees  with  the  definition  of  an  inland  bill  given  in  Mahoney  v. 
Ashlin  (2  B.  &  Adol.  482),  viz.  a  bill  drawn  in  England,  Wales,  or  Berwick-upon- 
Tweed,  or  some  other  place  within  those  parts  of  the  realm.  Proof  of  a  foreign  bill 
would  not  have  supported  the  issue  that  Appert  made  the  bill  of  exchange  in  the 
deelai-ation  mentioned.  [Parke,  B.  Then  a  traverse  that  he  made  "  the  said  bill 
of  exchange"  would  have  been  sufficient.]  The  plea  in  substance  does  no  more. 
[Parke,  B.  Could  not  the  plaintiff'  have  recovered  on  proving  a  foreign  bill,  and 
proved  a  protest  under  the  issue  tbat  there  was  no  due  notice  of  dishonour?]  No, 
because  all  the  allegations  of  this  declaration  import  an  inland  bill :  it  is  a  material 
allegation,  in  the  case  of  a  foreign  bill,  that  it  was  made  in  parts  beyond  the  seas. 
Where  a  party  sues  on  a  contract,  which,  if  made  in  England,  requires  only  certain 
formalities,  but  if  made  [447]  abroad  requires  others,  and  in  his  declaration  he  alleges 
the  former  things  only  to  have  been  done,  must  it  not  be  taken  to  import  a  contract 
made  in  England  ?  Otherwise  the  defendant  is  tui'ned  round  at  the  trial,  by  having 
no  opportunity  of  shewing  what  were  the  requisites  of  the  foreign  law.  If  it  be  a 
foreign  contract,  a  special  plea  of  bankruptcy  or  insolvency  would  be  no  discharge. 
Phillips  V.  Allan  (S  B.  &  Cr.  477;  2  Man."*  R.  575).  [Pollock,  C.  B.  I  cannot 
assent  to  that.  A  foreign  certificate  is  no  answer  to  a  demand  in  our  Courts  ;  but  an 
English  certificate  is  surely  a  discharge  as  against  all  the  world  in  the  English  Courts. 
The  goods  of  the  bankrupt  all  over  the  world  are  vested  in  the  assignees  ;  and  it 
would  be  a  manifest  injustice  to  take  the  property  of  a  bankrupt  in  a  foreign  country, 
and  then  to  allow  a  foreign  creditor  to  come  and  sue  him  here  ] 

With  respect  to  the  other  ground  of  demurrer  to  the  first  and  second  pleas,  there 
is  no  authority  to  shew  that,  on  such  a  declaration  as  this,  an  indorser  is  estopped  from 
denying  the  making  or  indorsement  of  the  bill  by  the  drawer.  If  the  declaration  had 
described  it  as  a  bill  purporting  to  be  drawn  by  Appert,  it  might  be  so  ;  but  when  the 
declaration  alleges  that  he  drew  and  indorsed  it,  how  can  the  defendant  be  estopped 
from  denying  those  allegations  ?  This  bill  is  alleged  to  be  payable  to  Appert's  order ; 
but  if  he  never  indorsed  it,  there  is  no  such  order,  and  the  defendant  has  a  right  so 
to  say  in  his  plea.  At  all  events,  the  estoppel  should  have  been  replied :  Sanderson  v. 
Collman  (4  Man.  &  Gr.  209  ;  4  Scott,  N.  R.  638). 

Dowdeswell,  contr^.     The  pleas  are  bad  on  the  first  ground.     Au  action  on  a 
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contract  being  tiMnsitory  in  its  nature,  the  allegation  of  a  place  at  which  it  was  made 
is  merely  for  conformity,  and  in  order  to  ascerUiin  whence  the  jury  are  to  come  ;  and 
a  plea  which  renders  that  alle-[448]-gation  parcel  of  the  issue  is  bad  :  Bennei  v.  Holhech 
(2  Saund.  317;  2  Lev.  11).  These  pleas,  therefore,  which  attempt  to  put  in  issue  a 
mere  matter  of  form, — not  that  the  party  made  or  indorsed  the  bill,  but  that  he  made 
or  indorsed  "  the  said  inland  bill," — that  is,  that  he  made  or  indorsed  it  in  England, 
are  bad,  as  tendering  an  immateral  issue  ;  for  the  plaintift"  would  be  entitled  under 
this  declaration  to  prove  a  foi'eign  bill:  Hourid  v.  Morris  (3  Campl>.  161).  There 
Lord  Ellenborough  held,  that,  under  a  declaration  on  a  promissory  note  alleged  to 
have  been  made  in  London,  the  plaintiff  might  prove  a  note  made  at  Paris.  [Parke,  B. 
There  is  no  difference  in  the  character  of  a  promissory  note,  whether  made  abroad  or 
in  England  ;  the  doctrine  of  protest  does  not  apply  to  notes.]  At  all  events,  the 
defendant  has  no  right  to  make  this  parcel  of  the  issue.  The  venue  stated  in  the 
margin  of  the  declaration  is  mere  form — part  of  the  supposal  of  the  Court  to  give 
itself  jurisdiction,  and  cannot  be  traversed.  Suppose  the  declaration  had  stated  that 
the  bill  was  made  at  London,  in  the  parish  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap ; 
the  defendant  could  not  plead  that  it  was  made  at  York.  If  the  defendant  have  any 
defence  arising  under  the  foreign  law,  he  might  have  pleaded  that  the  note  was  made 
abroad,  and  set  forth  the  foreign  law  and  the  facts  ;  and  this  would  be  no  variance  : 
Fahrujas  v.  3Ioslt/n  (Cowp.  161).  It  is  argued,  that  this  is  an  excepted  case  out  of  the 
rule  which  has  been  adverted  to,  that  the  venue  cainiot  be  traversed,  because  the 
declaration  against  a  drawer  or  indorser  would  be  bad  for  want  of  an  averment  of 
protest,  if  it  were  stated  to  be  a  foreign  bill.  But  that  omission  is,  at  the  most,  only 
ground  of  special  demurrer  ;  and  the  only  damage  sustained  by  the  defendant,  by  this 
form  of  declaring,  is,  that  he  is  deprived  of  a  mere  formal  and  technical  oVijectiou  ;  for 
the  protest  is  part  of  the  presentment  and  notice,  and  must  be  proved  under  a  traverse 
[449]  of  that:  liogers  v.  Stephens  (2  T.  R.  713).  [Parke,  B.  It  is  impossible  to  tell 
from  the  report  whether  in  that  case  the  declaration  did  or  did  not  describe  the  bill 
as  a  foreign  bill.]  The  only  reiison  for  holding  the  averment  of  protest  to  be  necessary 
is,  that,  if  the  plaintiti'  states  his  case  with  greater  particularity  than  is  necessary,  and 
shews  it  to  be  a  particular  bill,  he  must  then  go  on  and  shew  that  he  has  followed  the 
custom  applicable  to  that  particular  species  of  bills.  But  here  the  plaintiff'  has  declared 
on  a  bill  generally,  and  may  prove  any  bill.  At  all  events,  if  there  be  any  case  in 
which  this  may  be  a  foreign  bill,  and  yet  made  and  accepted  in  England,  the  plea  is 
bad.  Now,  it  may  have  been  drawn  in  London  on  a  person  in  Paris,  and  accepted  by 
his  agent  in  I>ondon  ;  in  which  case  the  statements  of  the  declaration  would  be  literally 
true ;  and  yet  it  would  not  be  an  inland  bill.  Even  on  a  foreign  bill  a  protest  is  not 
necessary  in  all  cases  ;  e.g.  if  the  acceptor  came  to  London  in  the  interval,  and  it  was 
presented  to  him  there.  So,  where  the  drawer  made  the  bill  abroad,  and  returned  to 
England  before  it  became  due  :  liohinsv.  Gibson  (1  M.  &  Selw.  288),  Cromwell  v.  Ui/ns  n 
(2  Esp.  511).  Remote  indorsees  may  have  no  means  of  knowing  where  the  bill  was 
drawn  or  accepted  ;  there  are  very  many  places  in  the  world  bearing  the  same  names 
as  places  in  England,  especially  in  America  and  the  colonies. 

With  respect  to  the  question  of  estoppel,  Sanderson  v.  Colhnan  and  Sdniltz  v.  Asilcy 
(2  Hing.  N.  U.  544  ;  2  Scott,  815)  are  authorities  to  shew  that  a  person  who  becomes 
a  party  to  a  bill  of  exchange  cannot  deny  the  execution  of  it  by  an3'  prior  party.  He 
CJinnot  vitiate  his  own  act.  For  the  purposes  of  these  pleas,  the  defendant  must  bo 
taken  to  have  indorsed  the  bill  after  it  was  drawn  and  indonsed  by  Appert.  [Paike,  B. 
No  doubt  you  might  have  saved  the  neccssitj-  of  [450]  proving  all  the  prior  indorse- 
ments, by  saying  that  the  defendant  indorseil  a  bill  purporting  to  be  drawn  by  A  P. 
Appert,  and  indorsed  by  him  to  the  defendant ;  but  the  (|uestion  is,  whether  j'ou  have 
not  made  it  material  to  shew  that  this  identical  piece  of  paper,  which  was  indorsed  by 
the  defendant,  was  drawn  and  indorsed  by  the  parties  named  in  the  declaration. 
[Pollock,  C.  B.  Besides,  if  you  do  not  plead  it  as  an  estoppel,  is  it  more  than  a  matter 
of  evidence?]  If  the  facts  creating  the  estoppel  appear  on  the  declaration,  it  is  not 
necessary  to  reply  it.  Thus,  if  to  a  declaration  on  a  demise  by  deed  the  defendant 
pleads  nil  habuit  in  tenementis,  the  plaintiff  may  demur  at  once :  Veale  v.  IFarner 
(1  Saund.  325). 

Cur.  adv.  vult. 

The  judgment  was  now  delivered  by 

Pollock,  C.  B     This  was  an  action  upon  a  bill  of  exchange,  the  declaration  not 
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stating  whether  it  was  a  foreign  bill  or  an  inland  bill ;  to  which  declaration  there  were 
six  pleas,  all  of  which  treated  it  as  an  inland  bill ;  the  first  two  being  a  denial  of  the 
drawing  and  of  the  indorsement.  The  plaintiff  demurred  to  all  the  pleas,  on  the  ground 
that  the  defendant  had  no  right  to  mix  up  a  sort  of  averment  that  it  was  an  inland 
bill,  with  the  rest  of  the  matters  put  in  issue  ;  and  to  the  fiist  two  pleas,  on  the  ground 
that  the  defendant  had  no  right  to  traverse  the  drawing  and  indorsement  of  a  bill  to 
which  he  had  put  his  name,  and  that  he  was  estopped  from  disputing  the  drawing  and 
the  previous  indorsement. 

We  are  clearly  of  opinion,  that,  in  an  action  against  the  drawer  oi'  the  indorser  of  a 
foreign  bill,  the  declaration  ought  to  state  that  it  is  a  foreign  bill,  as  there  are  different 
consequences  resulting  from,  and  different  rules  of  law  applicable  to,  a  foreign  bill,  as 
compared  with  an  inland  [451]  bill.  All  the  authorities  that  bear  upon  this  question 
at  all  are  in  favour  of  that  view  ;  in  the  very  learned  book  of  Mr.  Justice  Bayley  on 
Bills  of  Exchange,  it  is  distinctly  and  expressly  so  laid  down,  and  we  cannot  find  that 
there  is  any  contrary  decison  or  even  dictum.  And,  accordingly,  it  appears  to  have 
been  invariably  the  practice  and  understanding  of  the  profession,  that  the  declaration 
on  a  foreign  bill,  as  against  the  drawer  or  indorser,  should  state  it  to  be  a  foreign  bill. 
It  appears  to  us,  therefore,  that  the  argument  for  the  defendant  is  right ;  that,  if  a  bill 
be  declared  upon,  as  against  an  indorser,  as  an  inland  bill,  it  must  be  considered  to 
have  been  in  point  of  fact  an  inland  bill,  and  he  has  a  right  so  to  treat  it,  and  to 
exclude  any  ambiguity  by  so  calling  it  in  his  pleading.  The  last  four  pleas,  therefore, 
to  which  this  objection  alone  applies,  are  good,  and  upon  the  demurrer  to  them  the 
defendant  will  be  entitled  to  judgment. 

With  respect  to  the  first  two  pleas,  we  wished  to  look  at  the  authorities,  to  see 
how  far  this  is  an  estoppel  between  the  parties.  The  case  in  the  Common  Pleas,  of 
Sanderson  v.  CoUman,  does  not  distinctly  decide  the  point.  All  that  was  decided  in 
that  case  was,  that,  as  against  the  acceptor  of  a  bill,  his  accepting  it  estops  him  from 
disputing  the  drawing,  when  replied  :  iit  the  same  time  it  may  be  admitted,  and  there 
can  be  no  doubt,  that  if  the  mattei'  of  estoppel  appears  upon  the  pleadings,  then  it  is 
not  necessary  to  reply  the  estoppel,  but  the  party  may  avail  himself  of  it  on  demurrer. 
Those  pleas  really  raise  issues  upon  which — whether  it  be  or  be  not  competent  in  law 
for  the  defendant  to  raise  them,  he  being  estopped  by  the  fact  of  indorsement — there 
can  be  no  doubt  that  the  indorsement  is  strong,  cogent,  and  almost  irresistible  evidence. 
Indeed,  one  can  hardh'  conceive  any  state  of  facts  in  which  a  jury  would  not  be  dis- 
posed, nay,  in  which  they  would  not  be  directed,  to  .admit  the  conclusion,  that  the 
evidence  arising  out  of  the  fact  of  the  indoisement  by  the  defendant  is  [452]  con- 
clusive as  to  the  drawing  and  the  prior  indorsement.  Probably,  this  Ijeing  the  case, 
the  plaintiff'  would  wish  to  amend  ;  if  so,  he  may  have  leave  to  amend  the  declaration 
on  the  usual  teims,  by  describing  the  bill  as  a  foreign  bill. 

Leave  to  amend  accordingly. 

Walton  v.  MA.scALL.(a)  Nov.  22,  1844. — Where  a  party  guarantees  the  payment 
of  a  promissory  note,  if  it  be  not  "duly  honoured  and  paid"  by  the  maker 
according  to  its  tenor  and  effect,  he  is  liable  on  his  guarantie,  if  the  note  be  not 
paid  by  the  maker  when  due,  without  any  presentment  to  him  for  that  purpose. 
— Therefore,  an  action  on  such  guarantie  need  not  aver  a  presentment  of  the  note 
by  the  maker  when  due,  or  a  request  to  him  to  pay  it ;  and  if  such  request  be 
averred,  a  plea  which  traverses  the  request  is  bad  in  substance. 

[S.  C.  2  D.  &  L.  410 ;  14  L.  J.  Ex.  54.     Referred  to,  Clare  v.  Dresdmr  Bank, 

[1915]  2  K.  B.  577.] 

Assumpsit.  The  declaration  stated,  that,  before  and  at  the  time  of  the  making 
of  the  promise  of  the  defendant  thereinafter  mentioned,  one  J.  Johnson  was  indebted 
to  the  plaintiff"  in  a  large  sum  of  monej^,  to  wit,  171.  lis.,  and  thereupon  theretofore, 
to  wit,  on  the  14th  day  of  August,  1843,  in  considei-ation  that  the  plaintiff,  at  the 
request  of  the  defendant,  would,  for  and  on  account  of  the  said  sum  of  171.  lis.,  so 
due  and  owing  from  the  said  J.  .Johnson  as  aforesaid,  accept  and  receive  of  and  from 
the  said  J.  Johnson  and  one  J.  G.  Elphick,  the  joint  and  separate  promissory  note  in 

(a)  See  this  case,  ante,  p.  72. 
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writing  of  the  said  J.  Johnson  and  the  said  J.  G.  Elphick,  bearing  date  the  day  and 
)'ear  aforesaid,  wherebj'  the  said  J.  Johnson  and  J.  G.  Elphick  jointly  and  separately 
promised  the  plaintifl",  six  months  after  the  date  thereof,  to  pay  to  him  the  plaintiff, 
or  his  order,  the  sum  of  171.  1  Is.,  and  would  thereby  give  time  to  the  said  J.  Johnson 
for  the  payment  of  the  said  debt  of  171.  lis.  until  the  said  promissory  note  should 
become  due  and  payable,  according  to  the  tenor  and  ett'ect  thereof :  he  the  defendant 
did  then  guarantee  and  promise  the  plaintiff  to  pay  the  said  sum  of  171.  lis.  to  the 
plaintiti',  if  the  said  promissory  note  for  that  amount  was  not  duly  honoured  and  paid 
by  [453]  the  said  J.  Johnson  and  J.  G.  Elphick,  or  either  of  them,  when  the  same 
should  become  due  and  payable  according  to  the  tenor  and  eflect  thereof.  The 
declaration  then  averred,  that  the  plaititiff,  confiding  in  the  said  promise  of  the  defen- 
dant, did  then  accept  and  receive  the  said  promissory  note  of  and  from  the  said 
J.  Johnson  and  J.  G.  Elphick,  for  and  on  account  of  the  said  sum  of  171.  lis.,  so  due 
to  him  from  the  said  J.  Johnson  as  aforesaid,  and  did  give  time  to  the  said  J.  Johnson 
for  payment  thereof,  from  thence  until  hitherto ;  nevertheless,  although  the  said 
promissory  note  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
17th  day  of  February,  1844,  became  due  and  payable  according  to  the  tenor  and 
effect  thereof,  and  the  said  J.  Johnson  and  J.  G.  Elphick  were  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  requested  by  the  plaintiif  so  to  do,  yet  the  said  J.  Johnson 
and  J.  G.  Elphick  have  not,  nor  has  either  of  them,  paid  the  said  sum  of  171.  lis.  in 
the  said  note  specified,  or  any  part  thereof,  to  the  plaintiff',  and  the  said  note  hath 
been  from  thence  hitherto,  and  still  is,  in  the  hands  of  the  plaintiff  over-due  and 
unpaid  ;  of  all  which  premises  the  defendant  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  had  notice,  and  was  then  requested  by  the  plaintift'  to  pay  him  the  said  sum 
of  171.  lis.,  but  the  defendant  hath  not  paid  the  same,  or  any  part  thereof. 

Plea,  that  the  plaintiff  did  not  request  the  said  J.  Johnson  and  J.  G.  Elphick 
modo  et  forma  ;  concluding  to  the  country. 

General  demurrer,  and  joinder. 

The  plaintitf's  points  marked  for  argument  were,  that  the  plea  is  no  answer  in  law, 
for  that  it  was  not  necessary  in  law  to  make  any  request  to  the  said  J.  Johnson  and 
J.  G.  Elphick  for  the  payment  of  the  amount  of  the  said  note;  and  that,  as  makers 
of  the  said  note,  thej'  were  liable  and  bound  to  pay  the  same  without  any  request ; 
and  that  the  plea  tends  to  raise  an  immaterial  issue. 

[454]  The  defendant  gave  notice  of  the  following  objections  to  the  declaration  :^ 
That  the  defendant  was  onlv  to  be  liable  if  the  note  was  not  duly  honoured  and  paid, 
an  expression  which  implies  that  the  holder  was  to  present  the  note,  and  no  present- 
ment is  averred.  That  the  request  ought  to  have  been  made  by  the  holder,  and  when 
the  note  was  due  ;  neither  of  which  facts  is  averred.  That  the  plaintiff  was  only  to 
give  time  "  thereby,"  (i.e.  bj'  taking  the  note),  until  the  note  became  due,  and  he  does 
not  state  that  he  gave  time  by  taking  the  note,  and  he  does  by  the  word  "  hitherto  " 
aver  that  he  gave  time  for  too  long  a  period. 

Knowles,  in  support  of  the  demurrer.  The  decision  in  Hitchcock  v.  Ilumfrcy  (5  Scott, 
N.  R.,  540  ;  5  Man.  &  Gr.  -5.59)  is  expressly  in  point  to  shew  that  this  plea  is  bad  in 
substance.  There  the  defendant  guaranteed  the  payment  of  goods  supplied  to  his  son, 
in  considciation  of  the  plaintiffs  extending  the  credit  already  given  to  the  son,  and 
agreeing  to  draw  upon  him  at  three  months.  To  an  action  on  this  guarantie,  for  the 
amount  of  a  bill  of  exchange  dishonoured  by  the  defendant's  son,  the  defendant 
pleaded,  that  the  bill  was  not  duly  presented  for  payment,  and  that  the  defendant  had 
no  notice  of  its  non-payment ;  and  the  Court  gave  judgment  for  the  plaintitf,  notwith- 
standing a  verdict  for  the  defendant  on  these  issues.  Tindall,  C.  J.,  there  says — 
"The  question  turns  upon  the  single  point,  whether  a  person  who  guarantees  the  pay- 
ment of  a  bill,  drawn  Ijy  the  vendor  of  goods  on  the  vendee  for  their  price,  puts  himself 
in  the  same  situation  as  the  drawer  of  the  bill ;  because,  if  so,  then  by  the  law-merchant 
he  is  entitled  to  insist  that  the  bill  should  be  duly  presented  to  the  acceptor,  and  that 
he  should  have  notice  of  its  dishonour.  But  I  lind  no  case  by  which  a  jxirty  so 
guaranteeing  is  put  upon  that  footing.  On  the  [455]  contrary,  irarringloii  v.  Furlior 
{S  E;ist,  -'42)  and  Stciti)/ar(/  v.  Bowes  (5  M.  iV;  .Selw.  6'J)  shew  the  true  distinction 
between  the  case  of  a  drawer  and  that  of  a  party  giving  such  guarantie.  '1  he  latter 
merely  undertakes  that  the  acceptor  shall  pay  the  bill  ;  and  he  can  only  have  a  right 
to  insist  on  notice  of  dishonour,  when  some  damage  would  result  to  him  from  tho 
want  of  it."     He  was  then  stopped  by  the  Court,  who  called  upon 
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Martin  to  support  the  plea.  First,  the  averment  of  request  is  a  material  and 
traversable  averment.  The  liability  of  a  guarantor  has  always  been  construed  strictly. 
Hitchcock  V.  Humfrey  is  not  an  authority  against  the  defendant.  It  is  not  contended 
that  a  guarantor  of  the  payment  of  a  bill  of  exchange  or  promissory  note  is  in  the 
same  position  as  an  indorser,  whose  liability  is  governed  by  the  law-merchant,  and  does 
not  arise  until  after  due  presentment,  and  notice  of  dishonour.  But  the  liability  of 
the  guarantor  does  not  arise  until  there  has  been  an  application  for  payment  of  the 
bill  or  note  :  the  very  nature  of  the  instrument  requires  it,  and  such  is  the  universal 
practice.  This  note  is  payable  to  order,  and  there  is  no  allegation  that  it  was  in  the 
hands  of  the  plaintiff  when  it  became  due.  The  contract  of  the  defendant  by  this 
guarantie,  as  set  out,  is  that  the  note  shall  be  presented  for  payment  in  the  ordinary 
way.  Supposing  the  note  to  have  been  indorsed  away  by  the  plaintiff',  can  it  be  said 
that  the  defendant  is  bound  to  search  out  the  holder  I  [Parke,  15.  Your  argument  is, 
that  the  word  "  honoured  "  implies  something  more  than  payment.]  Lewis  v.  Gcrmpertz 
(6  M.  &  W.  399)  shews  that  the  word  dishonoured  has  a  technical  meaning,  and  signifies 
something  more  than  mere  non-payment — that  it  imports  also  a  due  presentment  for 
payment.  [Parke,  B.  Yes,  as  against  the  drawer  or  indorser  ;  there  is  no  dishonour 
as  against  him  till  the  bill  has  been  presented.]  If  the  term  "  dishonour"  has  a  [456] 
technical  meaning  as  against  a  third  party  to  the  bill,  so  must  it  also  as  against  a  third 
party  collaterally  liable  as  a  guarantor  for  payment  of  the  bill.  The  contracting 
party  fixes  the  time  when,  and  the  consideration  on  which,  he  is  to  become  responsible, 
viz.,  if  the  note  be  not  duly  honoured  and  paid  when  due.  [Parke,  B.  "Duly 
honoured  "  means  no  more  than  duly  paid  when  due.  "  Honouring  "  means  payment 
at  maturity.] 

Secondl}',  the  declaration  is  bad  for  want  of  an  averment  that  the  note  was  presented 
for  payment.  Until  then,  it  could  not  be  said  to  have  been  dishonoured.  A  person 
whose  debt  is  secured  by  a  bill  or  note  stands  in  a  dififerent  situation  from  creditors 
holding  other  .securities :  Hansard  v.  Rohinson  (7  B.  &  Cr.  90 ;  9  D.  &  K.  860).  If  the 
bill  or  note  be  lost,  the  party  cannot  recover  ;  but  in  the  case  of  a  lost  I.  O.  U.  the 
case  is  otherwise.  Again,  on  payment,  the  bill  or  note  must  be  delivered  up  to  the 
party  paying.  But,  further,  the  consideration  here  stated  is,  not  that  the  plaintiff 
would  give  time,  but  that  he  would  accept  a  promissory  note  for  the  debt,  and  thereby 
give  time  ;  and  the  declaration  is  therefore  defective  for  not  averring  that  the  plaintiff 
gave  time  by  taking  the  note,  i.e.  until  the  note  became  due.  The  allegation  is,  that 
he  gave  time  "from  thence  until  hitherto." 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment  of 
the  Court.  With  respect  to  the  last  objection,  the  declaration  shews  expressly,  not 
only  that  the  plaintift'did  give  time  by  receiving  the  note,  but  that  he  took  it  under 
circumstances  which  compelled  him  to  give  time.  The  case  of  Kcarslake  v.  Mwgan 
(.5  T.  E.  513)  establishes,  that  a  creditor  who  receives  a  negotiable  instrument  "for 
and  on  account  of  "  his  debt  is  taken  to  have  received  it  in  present  satisfaction,  and  the 
receipt  of  it  operates  as  a  suspension  of  the  remedy  upon  the  debt.  As  [457]  to  the 
other  question,  it  turns  a  good  deal  upon  what  the  parties  are  to  be  taken  to  have 
meant  by  the  words  "  duly  honoured  and  paid  ;  "  and  it  seems  to  me  that  those  words, 
if  there  be  anything  more  than  mere  tautology,  must  mean,  honoured  by  being  paid 
on  the  day  when  the  note  became  due,  or  paid  at  any  time  afterwards.  I  cannot  help 
thinking  that  the  word  "  honoured  "  meant  that  the  note  should  be  presented  at  any 
time,  and,  if  paid  at  any  time,  then  the  defendant  should  be  discharged  from  liability. 
The  real  question  we  have  to  decide  is,  whether  the  averment  of  a  request  to  pay  has 
a  different  meaning  in  a  declaration  against  the  maker  of  a  note,  and  in  a  declaration 
against  a  guarantor  for  the  maker.  It  seems  to  me  that  it  means  the  same  thing  in 
both  cases  ;  it  would  lead  to  much  inconvenience  to  hold  the  contrary.  Now,  against 
the  maker  of  the  note,  that  allegation  would  be  mere  form  ;  it  must  be  sufficient  to 
say  that  he  had  not  paid  the  sura  of  money  in  the  note  specified  according  to  the 
tenor  and  effect  thereof.  And  if  that  would  be  sufficient  as  against  him,  it  must  be 
equally  so  against  the  guarantor.  The  real  contiact  is,  that  the  makers  of  the  note 
shall  pay  it  according  to  its  tenor  and  effect ;  and  it  is  clear  that  they  are  bound  to 
find  out  the  holder  and  pay  him  the  amount,  when  the  note  becomes  due.  It  appears 
to  me,  therefore,  that  a  presentment  and  request  are  immaterial  ;  and  that  our  judg- 
ment must  be  for  the  plaintift'. 

Parke,  B.     I  am  of  the  same  opinion.     The  first  question  which  arises  in  this  cas 
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is  as  to  the  validity  of  the  plea.  The  declaration  is  on  a  guarantie,  which  stiites  that, 
ill  consideration  that  the  plaintift'  would  receive  the  promissory  note  of  two  persons 
therein  mentioned,  and  thereby  gave  time  for  the  payment  of  a  debt  due  from  one  of 
those  persons,  the  defendant  promised  to  pay  the  plaintifl"  the  amount  of  the  debt,  if 
the  note  were  not  "  duly  honoured  [458]  and  paid."  The  declaration  then  avers,  that, 
before  the  commencement  of  the  suit,  the  note  became  due  and  payable  according  to 
its  tenor  and  effect,  and  that  the  makers,  although  requested  so  to  do,  have  not  paid 
it,  of  which  the  defendant  had  notice.  The  plea  traverses  the  allegation  of  the  request 
to  pay ;  and  to  that  there  is  a  general  demurrer.  Now,  it  is  clear  that  a  request  for 
the  payment  of  a  debt  is  quite  immaterial,  unless  the  parties  to  the  contract  have 
stipulated  that  it  shall  be  made  :  if  they  have  not,  the  law  requires  no  notice  or  request ; 
but  the  debtor  is  bound  to  find  out  the  creditor  and  pay  him  the  debt  when  due. 
It  is  clear,  therefore,  that  the  defendant  was  bound  to  pay  the  amount  of  the  promissory 
note  when  it  had  become  due  and  was  dishonoured,  unless  there  was  some  condition 
precedent  to  be  performed  by  the  plaintiff,  which  has  not  been  perfoimed.  It  is  argued, 
that  this  condition  precedent  is  that  the  note  shall  be  presented  for  payment  when 
due.  But  it  seems  to  me  that  the  words  "  duly  honoured  and  paid "  are  merely 
tautologous,  and  mean  simply  that  the  note  shall  be  paid  when  it  becomes  due.  "What 
I  am  reported  to  have  said  in  the  case  of  L(wis  v.  Gompcrtz,  when  taken  in  connexion 
with  the  facts  of  that  case,  I  hold  to  be  perfectly  correct.  There  can  be  no  doubt 
that  a  njercantile  man,  reading  the  notice  of  dishonour  which  was  given  in  that  case, 
would  necessarily  infer  that  the  bill  had  been  duly  presented  for  payment  when  it 
became  due.  But  no  request  or  presentment  is  necessary  to  charge  the  acceptor  of  a 
bill  or  the  maker  of  a  note  ;  he  is  bound  to  pay  it  at  maturity,  and  to  find  out  the 
holder  for  that  purpose.  Upon  this  contract  of  guarantie,  therefore,  it  seems  to  me 
that  the  word  "  honoured  "  means  no  more  than  the  words  "duly  paid,"  and  that, 
inasmuch  as  this  note  has  not  been  paid,  the  defendant  is  chargeable.  With  respect 
to  the  other  point,  the  giving  of  a  negotiable  security  for  and  on  account  of  a  debt 
operates  prima  facie  to  suspend  payment  [459]  of  the  debt  until  it  becomes  due. 
I  think  the  declaration  is  perfectly  sutBcient,  and  that  the  plaintifl'  is  entitled  to 
judgment. 

GuRNEY,  B.,  and  EoLFE,  B.,  concurred. 

Judgment  for  the  plaintiff. 

S.MITH,  Clerk  v.  Parker.  Nov.  22,  1844. — A.  libel  on  a  schoolmaster  stated  that 
no  boys  had  received  instructions  in  his  school  for  the  last  seven  yeais,  and  that 
the  flecay  of  the  school  seemed  mainly  attributable  to  the  violent  conduct  of  the 
master: — Held,  on  special  demurrer,  that  a  plea  of  justification  as  to  part  of  the 
libel,  shewing  that  no  boj-s  had  in  fact  received  instructions  in  the  school  for  the 
last  seven  years,  and  that  the  plaintiff  had  been  guilty  of  violent  conduct  towards 
some  of  his  scholars,  but  without  shewing  that  the  decay  of  the  school  was 
attributable  to  such  violent  conduct,  was  baid. 

[S.  C.  2  D.  &  L.  394 ;  14  L.  J.  Ex.  52.] 

Libel.  The  declaration  stated,  that  the  plaintiff,  for  thirty  years  last  past,  had 
been  and  was  master  of  the  free  grammar  school  at  Lichfield,  and  a  clergyman  of  the 
Church  of  Kngland  ;  and  that  the  defendant  pulilished  of  him,  as  such  schoolmaster 
and  clergyman,  the  following  libel,  viz  :^"  Lichfield  Free  School.  In  the  free  grammar 
school  at  Lichfield,  the  master  of  which  (meaning  the  plaintiff)  is  unhappily  a  clergy- 
man, the  premises  being  valued  at  £.50,  the  whole  value  of  the  situation  was  for  some 
j'ears  1291.  14s.  4d.  As  during  the  last  seven  years  no  boys  have  received  instruction 
at  the  school  (meaning  the  aforesaid  grammar  .school),  a  gratuity  of  £:i'},  formerly 
paid  by  the  feoffees  of  the  Conduit  lands,  has  been  recently  withhchl,  under  protest 
from  the  master  (meaning  the  plaintilf).  The  decay  of  this  school  seems  mainly 
attributable  to  the  violent  conduct  of  the  master  (meaning  the  plaintiff).  His  treat- 
ment of  two  boys  on  two  separate  occasions  subjected  his  modes  of  punishment  to 
investigation  before  the  magistrates,  one  boy  having  been  subsequently  confined  to 
his  bed  under  surgical  advice  for  a  fortnight." 

The  defendant  pleaded,  secondly,  as  to  "so  much  of  the  said  supposed  liliellous 
Bifvtter  in  the  declaration  mentioned  as  imputes  or  charges  to  or  against  the  plaintiff, 
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that  during  the  last  seven  yeais  no  boys  have  received  instruction  at  [460]  the  school 
of  the  plaintiff,  and  that,  befoi'e  the  time  when  &c.  in  the  declaration  mentioned,  his, 
to  wit,  the  plaintift's  conduct,  as  master  of  the  said  free  grammar  school  at  Lichfield, 
had  been  violent,  and  that  his,  to  wit,  the  plaintiff's  treatment  of  a  boy  had,  on  one 
occasion,  subjected  his,  to  wit,  the  plaintiff"s,  mode  of  punishment  to  investigation 
before  the  magistrates  ;"  a  justification  shewing,  that,  in  tiaith  and  in  fact,  for  the  last 
seven  years  before  the  said  time  when  &c.,  no  boys  had  received  instruction  at  the 
said  school  ;  and  that  the  plaintiff',  on  divers  occasions,  did  violently,  immoderately, 
and  impropei'ly  chastise,  beat,  bruise,  and  ill-treat  divers  of  the  scholars  of  his  said 
school  (mentioning  their  names),  and  "  that  the  conduct  of  the  plaintiff,  as  master  of 
the  said  school,  was  upon  the  said  several  occasions  above-mentioned,  and  upon  each 
of  them,  violent;"  and  that  the  mother  of  J.  F.,  one  of  such  scholars,  complained  to  a 
magistrate  of  the  ill-treatment  of  her  son  ;  that  the  plaintiff'  pei'sonally  appeared  to 
answer  the  said  complaint  and  charge,  and  "  that  the  treatment  of  the  said  J.  F.  by  the 
plaintiff,  and  the  mode  of  punishment  of  the  said  J.  F.  by  the  plaintiff,  upon  the  occasion 
last  above-mentioned,  as  such  master  of  the  said  school,  was  then  subjected  to  investiga- 
tion, and  was  then  investigated  in  due  form  of  law,"  by  and  before  the  said  magistrate. 
Whereupon  the  defendant  did  publish,  &c.  so  much  of  the  said  libellous  matter  as  is 
in  the  introductory  part  of  the  plea  mentioned. 

Special  demurrer,  assigning  for  causes,  that  the  plea  is  pleaded  to  the  whole  action, 
and  yet  attempts  to  justify  only  some  part  or  parts  of  the  libel ;  that  the  ple%  if  only 
pleaded  to  a  part  or  parts  of  the  libel,  does  not  with  sutheient  certainty  specify 
the  particular  part  or  parts  which  it  professes  to  answer ;  that  the  part  or  parts  of 
the  libel  which  the  plea  attempts  to  justify  are  not  separable  or  divisible  fiom  the 
other  parts  of  the  libel,  and  are  immaterial  of  themselves,  and  without  a  reference  to 
the  residue  of  the  [461]  libel  ;  that  the  plea  does  not  allege  or  shew  any  decay  of  the 
said  school,  or  that  such  decay  is  or  seems  mainly,  or  to  any  extent,  attributable  to 
the  violent  conduct  of  the  plaintiff.     Joinder  in  demurrer. 

Martin,  in  support  of  the  demurrer.  The  plea  shews  no  sufficient  answer  as  to 
any  part  of  the  declaration.  The  substance  of  the  libel  is,  that  the  school  has  fallen 
into  decay,  owing  to  the  violent  conduct  of  the  plaintiff';  and  it  proceeds  to  mention 
repeated  acts  of  violence,  which  occasioned  an  investigation  before  the  magistrates. 
The  imputation  is,  not  merely  that  the  school  has  fallen  into  decay,  nor  that  the 
plaintiff  whipped  his  boys  too  much,  but  that  his  conduct  as  schoolmaster  was  so 
violent  as  to  occasion  the  decay  of  the  school.  The  plea  merely  states  that  the  school 
has  fallen  into  decay,  and  that  the  plaintiff  was  guilty  of  some  violence ;  but  it  does 
not  shew  that  the  decay  of  the  school  is  to  any  extent  attributable  to  such  alleged 
violence.  Again,  the  concluding  part  of  the  libel  imputes  a  repetition  of  violent 
conduct,  which,  it  is  said,  occasioned  an  investigation  before  the  magistrates ;  but  the 
plea  shews  merely  that  the  plaintiff's  treatment  of  a  boy  on  one  occasion  subjected 
his  mode  of  punishment  to  an  investigation  before  the  magistrates.  Part  of  a  libel 
cannot  be  justified,  unless  it  be  distinct  and  separable  from  the  residue  :  BPQrcgor  v. 
areyory{\\  M.  &  W.  287),  Eatm  v.  Johns  (1  Dowl.  N.  S.  602).  Another  point  is, 
that  the  plea  merely  repeats  that  part  of  the  libel  which  relates  to  the  investigation 
before  the  magistrates.  It  should  have  stated  fully  all  that  then  took  place,  and 
particularly  the  result  of  the  investigation:  DeJegal  v.  Hirjhley  (^  Bing.  N.  C.  950; 
id.  961  ;  5  Scott,  1.54).  [Pollock,  C.  B.  There  is  no  innuendo  in  the  declaration 
that  the  libel  intended  to  insinuate  that  the  [462]  result  of  the  investigation  was 
unfavourable  to  the  plaintiff',  or  that  the  plaintiff'  really  was  guilty,  although  acquitted 
of  the  charge.  In  the  absence  of  any  such  innuendo,  it  seems  sufficient  to  shew  that 
the  plaintiff's  conduct  was  investigated  before  the  magistrates,  which  is  all  that  this 
part  of  the  libel  imputes  to  him.]  It  is  submitted  that  no  innuendo  was  necessary, 
or  could  be  made  in  the  present  case.  The  libel  itself  tends  to  create  an  impression 
that  the  result  of  the  investigation  was  unfavourable  to  the  plaintiff';  it  amounts  to 
an  imputation  that  he  was  not  found  free  from  blame.     The  Court  called  on 

Waddington,  contra.  Each  part  of  this  libel  contains  a  distinct  imputation,  with 
reference  to  which  the  jury  might  be  called  upon  to  award  damages.  First,  it  alleges 
that  no  boys  have  received  instruction  in  the  school  for  the  last  seven  years.  That, 
of  itself,  if  false,  and  published  maliciously  of  a  schoolmaster,  is  actionable.  Therefore, 
it  may  be  separated  from  the  residue  of  the  libel,  and  shewn  to  be  true.  The  second 
imputation  is,  that  the  plaintiff  was  guilty  of  \'ioleut  conduct.      [Paike,  B.      Not 
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merely  of  violent  eoiidact,  but  of  violent  conduet  to  sucli  an  extent  as  to  occasion  the 
decay  of  the  school.]  That  is  mere  agijravation  ;  the  substance  of  the  charge  is,  that 
the  plaintiff,  as  schoolmaster,  acted  with  violence.  The  plea  shews  that  to  be  true ; 
detiiils  are  given  to  a  sufticicnt  extent,  and  it  would  be  for  the  jurj'  to  decide  upon 
proof  of  all  the  circumstances.  As  to  the  decay  of  the  school  being  attributable  to 
the  violent  conduct  of  the  plaintifi",  that  is  the  mere  opinion  of  the  writer,  and  could 
not  be  separately  justified  [Pollock,  C.  B.  The  libel  says,  that  the  decay  of  the 
school,  i.e.  no  boys  having  attended  for  the  last  seven  j'ears,  seems  mainly  attributable 
to  the  violent  conduct  of  the  master.  The  plea  wholly  omits  to  connect  the  decaj'  of 
the  school  with  the  alleged  violence.]  The  [463]  plea  shews  the  decay  of  the  school; 
it  also  shews  violent  conduct ;  the  connexion  in  the  libel  between  those  allegations  is 
mere  matter  of  opinion,  and  need  not  be  expressly  averred  in  the  plea.  Each  imputa- 
tion is  distinct,  and  may  be  separately  justified.  [Parke,  B.  You  must  shew  in  the 
plea  that  the  decay  of  the  school  was  occasioned  by  the  violent  conduct  of  the  plaintiff, 
for  otherwise  the  commencement  of  the  libel  contains  no  imputation  whatever  upon 
him.  Pollock,  C.  B.  The  mere  fact  that  no  boys  have  received  instruction  in  the 
school  for  seven  years  is  wholly  impertinent,  unless  it  be  connected  with  some 
misconduct  of  the  plaintifi'.] 

Waddington  then  asked  leave  to  amend  the  plea,  by  justifying  the  imputation  of 
violence  only. 

Martin  objected,  that  such  an  amendment  would  render  it  necessary  to  re-argue 
the  demurrer. 

Pollock,  C.  B.  If  the  defendant  amends,  he  must  shew  that  the  decay  of  the 
school,  by  the  loss  of  the  scholars,  was  occasioned  by  the  violent  conduct  of  the 
plaintiff. 

Waddington  thereupon  declined  to  amend,  and  there  was 

Judgment  for  the  plaintiflT. 

[464]  Bleakley  and  Another  v.  Jay.  Nov.  22,  1844. — To  an  action  by  drawer 
against  acceptor  of  a  bill  of  exchange,  and,  on  an  account  stated,  the  defendant 
pleaded  in  abatement,  that  the  bill  was  accepted,  and  the  promise  in  the  declara- 
tion mentioned  was  made,  by  the  defendant,  jointly  with  B.,  who  is  still  living 
and  resident  within  the  jurisdiction  : — Held  bad  on  demurrer. 

[S.  C.  14  L.  J.  Ex.  78.] 

Assumpsit  by  the  plaintiffs  as  drawers,  against  the  defendant  as  acceptor,  of  a  bill 
of  exchange.  The  declaration  contained  also  counts  for  money  paid,  money  lent, 
money  had  and  received,  and  on  an  account  stated,  and  alleged  a  general  promise  to 
pay  the  said  hist-mentioned  monies  on  request. 

The  defendant  pleaded  in  abatement,  that  the  said  supposed  bill  of  exchange  in 
the  declaration  mentioned  was  accepted,  and  the  said  supposed  promise  in  the  declani- 
tion  mentioned  was  made,  by  the  defendant,  jointly  with  one  Dodson  Blake,  who  is 
still  living,  and  who,  at  the  time  of  the  commencement  of  this  suit,  was,  and  still  is, 
resident  within  the  jurisdiction  of  this  Court,  and  not  by  the  defendant  alone :  con- 
cluding with  verification,  and  prayer  of  judgment  that  the  writ  and  declaration  be 
quashed. 

I)emurrcr,  assigning  for  causes,  that  the  plea  does  not  state  that  the  said  bill  of 
exchange  was  drawn  on  the  said  I).  Blake  jointly  with  the  defendant,  or  that  the  said 
D.  Blake  hud  any  right  to  accept,  or  could  be  liable  thereon  by  accepting,  the  said 
bill ;  and  that  it  avers  only  that  the  promise  in  the  declaration  mentioned  was  made 
by  tiie  said  D.  Blake  jointly  with  the  defendant,  whereas  the  declaration  mentions 
two  promises,  and  the  plea  does  not  distinguish  which  of  them  was  so  made  jointly. 
Joinder  in  demurrer. 

Lush  appeared  to  support  the  demurrer,  but  the  Court  called  on 

Peacock,  contnY.  This  plea  is  pleaded  according  to  the  old  form  of  a  plea  in 
abatement,  and  the  new  rules  of  pleading  have  made  no  difference  with  respect  to 
pleas  in  abatement.  This  plea  would  clearly  have  been  good  before  [465]  the  new 
rules.  [Parke,  B.  The  objection  is,  that  the  plea  does  not  state  that  the  bill  was 
drawn  on  Blake  as  well  as  the  defendant;  and  unless  it  were,  he  could  not  make  a 
valid  acceptance.]     That  is  implied  under  the  allegation  that  the  defendant  promised 

Ex.  Div.  IX.— 7 
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jointly  with  Blake,  which  includes  in  it  everj'thing  that  was  necessary  to  make  a  valid 
promise.  [Parke,  B.  But  then  there  are  two  promises  in  the  declaration,  and  only 
one  is  pleaded  to,  and  we  cannot  tell  which.]  The  plea  is  addressed  only  to  the  first 
count.  [Parke,  B.  No ;  it  is  pleaded  to  the  whole ;  it  prays  judgment  of  the  writ 
and  declaration.  But  it  is  sufficient  to  say,  that  your  plea  would  be  true,  if  the  bill 
were  drawn  on  one  of  the  parties,  and  accepted  by  both.]  In  that  case  there  would 
be  no  implied  promise  by  the  two  to  pay.  [Pollock,  C.  B.  We  are  not  to  discuss 
these  nice  points  upon  a  plea  in  abatement :  it  must  be  good  in  omnilius.] 
Per  Curiam.(a)     Judgment  for  the  plaintiff. 

Arthur  v.  Marshall.  Nov.  22,  1844. — A  rule  calling  on  a  party  to  pay  money 
due  on  an  award,  and  the  Master's  allocatur  thereon,  is  a  six-day  rule,  and  the 
Court  will  not,  in  the  absence  of  any  special  reasons,  make  it  returnable  at  a 
shorter  date  to  save  the  term ;  nor  will  they  make  it  returnable  at  chambers. 

[S.  C.  2  D.  &  L.  376 ;  14  L.  J.  Ex.  46.] 

On  the  21st  of  November,  the  plaintiff  obtained  a  rule  calling  on  the  defendant  to 
shew  cause  why  he  should  not  pay  over  to  the  plaintiff  or  his  attorney  a  sum  of  money 
due  upon  an  award  and  the  Master's  allocatur  thereon,  on  an  affidavit  of  personal 
service  thereof  on  the  defendant,  who  resided  in  the  country,  and  a  demand  of  payment 
of  [466]  the  amount  mentioned  in  the  allocatur.  The  rule  having  been  drawn  up  to 
shew  cause  next  term. 

Lush  now  asked  that  it  might  be  amended,  and  drawn  up  to  shew  cause  on  the 
last  day  of  this  term,  inasmuch  as  the  plaintiff  would  otherwise  be  deprived  of  the 
benefit  of  his  execution  in  the  meantime. 

Pollock,  C.  B.  The  Master  informs  us  that  this  is  a  six-day  rule,  and  in  the 
absence  of  any  special  reason  for  shortening  the  time,  it  would  not  be  right  to  do  so. 
The  rule  is  quite  correct  in  its  present  form. 

Lush  then  applied  to  have  it  made  retuinable  at  chambers. 

Pollock,  C.  B.  No  ;  that  would  be  still  more  objectionable  :  it  would  in  effect 
be  extending  the  term. 

Application  refused. 

Stalworth  v.  Inns.  Nov.  23,  1844. — An  award  ought  to  be  signed  by  all  the 
arbitrators  in  the  presence  of  each  other. — The  Court,  however,  refused  to  set 
aside  an  award  on  motion,  because  it  was  signed  by  the  several  arbitrators  at 
different  times  and  places,  but  intimated  that  they  should  not  enforce  it  by 
attachment  or  rule. 

[S.  C.  2  D.  &  L.  428 ;  14  L.  J.  Ex.  81  ;  9  Jur.  285.] 

This  cause  and  all  matters  in  difference  between  the  parties  had  been  referred  by 
a  judge's  order  to  two  arbitrators,  John  Bromley  and  John  Matthews,  and,  in  case  of 
their  differing  in  opinion,  to  some  third  person  to  be  named  by  them  :  the  costs  of 
the  cause  to  abide  the  event  of  the  award,  and  the  costs  of  the  reference  and  award 
to  be  in  the  discretion  of  the  arbitrators  or  umpire.  The  award  was  signed  by  both 
arbitrators,  and  directed  the  defendant  to  pay  to  the  plaintiff  the  sum  of  11.  19s.  lid., 
and  the  plain-[467]-tiff  to  pay  the  defendant's  costs  of  the  reference,  .and  his  own 
costs  of  the  reference,  and  the  costs  of  the  award. 

Whateley  had  obtained  a  rule,  calling  upon  the  defendant  to  shew  cause  why  the 
award  should  not  be  set  aside ;  the  main  ground  for  the  application  being,  that  the 
award  had  not  been  executed  by  the  two  arbitrators  in  the  presence  of  each  other. 
An  affidavit  made  by  the  arbitrator  Bromley  stated,  that,  after  the  witnesses  had  been 
examined  by  both  parties,  he  met  the  other  arbitrator  on  the  subject  of  making  the 
award,  when  it  was  agreed  between  them  that  they  should  find  the  sum  of  11.  19s.  lid. 
to  be  due  to  the  plaintiff,  and  that  the  plaintiff  should  bear  the  charges  for  the  atten- 
dance of  the  referees,  the  inn  bill,  and  the  charge  of  preparing  the  award,  amounting 
to  121.  13s.  6d. ;  and  that  the  other  costs  should  be  borne  by  the  defendant.     The 

(a)  Pollock,  C.  B.,  Parke,  B.,  Gurney,  B.,  and  Eolfe,  B. 
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arbitrators  then  agreed  to  meet  at  Worcester,  on  Monday  the  20th  of  August  last,  to 
sign  the  award  ;  but  on  the  Monday  before,  at  nine  o'clock  in  the  evening,  Matthews 
sent  a  messenger  with  the  award,  prepared  for  execution,  to  Bromle3''s  house,  about 
three  miles  from  Worcester,  requesting  him  to  sign  it ;  and  Bromley,  believing  it  to 
have  been  prepared  according  to  the  terms  agreed  on  between  them,  signed  it 
accoi'dingly,  without  giving  it  a  careful  perusal :  but  having  subsequently  discovered 
that  it  varied  from  the  terms  agreed  on,  he  met  Matthews  on  the  Thursday  following, 
and  insisted  on  the  terms  of  the  award  being  altered  according  to  the  agreement,  but 
received  for  answer  that  it  was  then  too  late  to  correct  it.  The  award,  therefore, 
remained  unaltered. 

Alexander  now  shewed  cause  against  the  rule.  It  is  no  sufiBcient  objection  to  the 
validity  of  this  award,  that  the  arbitrators  were  not  present  together  to  sign  it.  The 
case  of  Little  v.  Newton  (2  Man.  &  Gr.  351 ;  2  Scott,  N.  R.  159)  is  no  doubt  relied  on 
by  the  [468]  other  side.  In  that  case  the  reference  was  to  three  arbitrators,  a  barrister 
and  two  merchants,  or  any  two  of  them.  The  evidence  on  both  sides  having  been 
gone  into,  the  legal  arbitrator  and  one  of  the  merchants  agreed  to  an  award  in  favour 
of  the  plaintiffs  for  a  certain  sum,  the  other  arbitrator  in  part  dissenting,  subject  to 
the  decision  of  the  legal  arbitrator  on  a  question  of  law  ;  and  the  latter,  having  decided 
that  question  in  favour  of  the  plaintiffs,  without  any  further  communication  with 
either  of  the  other  arbitrators,  drew  up  the  award  accordingly,  signed  it,  and  sent  it 
to  them,  for  execution  by  whichsoever  of  them  might  agree  to  it.  It  was  accordingly 
executed  by  one  of  the  lay  arbitrators  also,  but  not  by  the  other.  There  the  Court 
set  aside  the  award  ;  but  that  was  on  the  ground  that  the  parties  had  a  right  to  the 
joint  judgment  of  a  majority  at  least  of  the  arbitrators,  and  that  two  of  them  could 
not  delegate  to  the  third  their  authority  to  decide  upon  any  of  the  questions  between 
the  parties.  The  determination  of  the  question  of  law  was  a  judicial  act,  which  ought 
to  have  Ijeen  performed  by  two  at  least  of  the  arbitrators.  But  here,  after  the 
arbitrators  had  agreed  to  the  terms  of  their  award,  their  duties  were  merely 
ministerial.  Balli/e  v.  G-resley  (8  East,  .319)  is  in  point.  There  three  commissioners 
of  bankrupt  met,  and  directed  that  a  warrant  should  issue  for  the  apprehension  of 
the  plaintiff,  which  they  afterwards  signed  separately  ;  and  it  being  objected  that 
the  granting  of  the  warrant  was  a  judicial  act,  which  ought  to  have  been  done  by 
them  together.  Lord  Ellenborough,  C.  J.,  says — "The  commissioners,  I  admit,  ought 
to  hold  counsel  together,  and  agree  upon  the  substance  of  the  warrant,  whether  or 
not  it  shall  issue  for  the  arrest  of  the  party ;  but  here  I  consider  that  they  had 
exercised  together  every  material  act  of  judgment,  including  the  direction  of  the 
warrant."  [Parke,  B.  That  case  seems  [469]  to  have  proceeded  upon  the  ground 
that  the  signing  of  the  warrant  was  not  itself  a  judicial  act,  but  rather  in  the  nature 
of  an  execution  of  a  judicial  act :  but  in  the  case  of  an  award,  the  instrument  is  itself 
the  judgment,  which  surely  ought  to  be  completed  while  the  arbitrators  are  together. 
Non  constat  that  at  the  last  moment  one  of  them  may  not  use  arguments  which  may 
convince  the  others.]  Bex  v.  Forrest  (3  T.  R.  38)  and  Hex  v.  Inhahitants  of  Great 
Marlmo  (2  East,  2-14)  may  be  referred  to  as  authorities  that  magistrates  must  be 
together  when  they  sign  an  appointment  of  overseers  ;  but,  as  is  observed  in  the  note 
to  lialtye  v.  Greshy  (8  East,  327),  the  substantial  objection  in  those  cases  was,  not  that 
they  were  not  together  when  the  mere  act  of  signing  was  done,  but  that  they  did  not 
deliberate  and  concur  together  upon  the  propriety  of  the  appointment.  [Pollock,  C.  B. 
When  a  joint  judicial  act  is  to  be  done,  it  ought  to  be  done  by  the  parties  jointly.  It 
is  not  a  joint  act,  if  it  be  done  by  one  of  them  at  one  place  and  by  the  other  at 
another.  One  of  the  arbitrators,  after  signing  the  award,  may  repent  of  his  act,  and 
wish  to  alter  the  award,  before  the  others  have  signed  it.  Parke,  B.  You  must 
contend  that  the  first  arbitrator  is  functus  officio  as  soon  as  he  has  affixed  his 
signature.] 

Whateley  appeared  to  support  the  rule  ;  but 

Per  Curiam.  We  are  strongly  disposed  to  think  that  the  signing  of  an  award  by 
joint  arbitrators  ought,  like  all  other  judicial  acts,  to  take  place  in  the  presence  of 
each  other ;  but  we  give  no  final  opinion  on  the  point.  At  the  same  time,  we  are  not 
disposed  to  make  this  rule  absolute  for  setting  aside  the  award  :  on  the  other  hand, 
we  ^shall  not  grant  any  attachment,  or  rule  for  payment  of  money  under  the  award. 
If  an  action  be  brought,  the  [470]  question  may  be  decided  on  appeal  to  a  court  of 
error.     Probably,  when  this  strong  intimation  of  opinion  of  the  Court  is  made  known 
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to  joint  arbitrators,  they  will  take  care  not  to  make  their  awards  except  in  the  presence 
of  each  other. 

Kule  discharged,  without  costs. 

The  Mayor,  Aldermen,  and  Burges.ses  of  Macclesfield  v.  Gee.  Nov.  23,  1844. 
— A  writ  of  error  may  be  brought  upon  a  judgment  for  the  plaintitf  on  demurrer, 
notwithstanding  a  subsequent  discontinuance  under  the  rule  of  H.  T.,  2  Will.  4, 
s.  106.  The  defendant,  if  he  chooses,  may  for  that  purpose  have  a  judgment  of 
discontinuance  entered  on  the  record. — If,  however,  the  defendant  does  not  insist 
upon  his  writ  of  error,  the  costs  of  the  demurrer,  and  the  costs  on  the  discontinu- 
ance, may  be  ascertained  by  one  taxation,  and  an  allocatur  made  out  for  the 
balance. 

[S.  C.  2  D.  &  L.  418 ;  14  L.  J.  Ex.  44 ;  8  Jur.  10S3.] 

This  was  one  of  several  actions  brought  by  the  plaintiffs,  as  the  owners  of  a  market 
in  the  town  of  Macclesfield,  against  butchers  in  that  town,  for  selling  meat  in  their 
private  shops,  out  of  the  plaintiffs'  market,  on  the  market  days.  In  each  action  four 
pleas  were  pleaded,  to  one  of  which  there  was  a  special  derauirer,  for  the  same  causes. 
The  demurrer  in  one  of  the  cases,  Mayor,  dx.  of  Macclesfield  v.  Chajwian,  was  argued, 
and  judgment  being  given  therein  for  the  plaintiffs,  it  was  agreed  that,  upon  the 
defendant's  undertaking  within  a  certain  time,  either  to  amend  the  plea,  or  to  bring 
a  writ  of  error  in  that  action,  the  judgment  on  the  demurrers  in  the  other  actions 
should  be  suspended  until  the  amendment  were  made,  and  the  writ  of  error  should  be 
disposed  of.  In  the  meantime  the  parties  went  to  trial  on  the  issues  in  fact  in  the 
case  of  21ie  Mayor,  d~c.  of  Macclesfield  v.  Chapriuin,  and  the  defendant  obtained  a  verdict 
on  a  plea  denying  the  exclusive  right  claimed  by  the  plaintiffs  (see  VI  M.  &  W.  18). 
No  amendment  having  been  made,  or  writ  of  error  brought,  the  plaintiffs  signed  judg- 
ment on  the  demurrer  in  this  action,  and  taxed  the  costs  thereof  at  221.  6s.  8d.  They 
then  took  out  the  usual  side-bar  rule,  to  discontinue  on  payment  of  costs,  [471] 
pursuant  to  the  rule  of  Hilary  Term,  2  Will.  4,  s.  106.  The  side-bar  rule  directed, 
that,  "  upon  payment  of  costs,  to  be  taxed  by  one  of  the  Masters,  this  action  be 
discontinued,  the  plaintiffs  hereby  undertaking  to  pay  the  said  costs  so  to  be  taxed, 
and  consenting,  that,  if  they  are  not  paid  within  four  days  after  taxation,  the  defen- 
dant shall  be  at  liberty  to  sign  judgment  of  non  pros."  The  costs  on  this  I'ulc  were 
taxed  at  111.  2s.  4d.,  and  being  set  off  against  the  plaintiffs'  costs  of  the  demurrer,  left 
a  balance  in  their  favour  of  111.  6s.  4d.,  for  which  sum  the  Master  gave  his  allocatur. 

On  a  former  day  in  this  term,  J.  Henderson  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  Master  should  not  review  his  taxation,  or  why  the  side-bar 
rule  to  discontinue  should  not  be  set  outside.  He  moved  on  the  following  grounds  : — 
First,  that  the  plaintiffs,  having  discontinued  their  action,  had  no  right  to  have  the 
costs  thereof  set  oft'  against  the  costs  of  the  demui'rer,  and  had  no  means  of  enforcing 
payment  of  the  balance ;  secondly,  that  by  discontinuing  they  had  altogether  lost 
their  right  to  the  costs  of  the  demurrer ;  thirdly,  that  by  this  mode  of  proceeding  the 
defendant  was  deprived  of  his  writ  of  error;  lastly,  that  the  rule  to  discontinue 
carried  with  it  a  condition  precedent  for  payment  of  costs  by  the  plaintiffs. 

E.  V.  Williams  now  shewed  cause.  There  is  no  ground  for  this  rule.  The  costs 
of  the  demurrer  having  been  occasioned  by  the  act  of  the  defendant,  in  putting  a  bad 
plea  on  the  record,  the  plaintiffs  are  entitled  to  those  costs  under  the  stat.  3  &  4  Will.  4, 
c.  42,  s.  31.  Suppose  the  plaintiffs  had  paid  the  costs  of  the  discontinuance  before 
taxation  of  the  costs  of  the  demurrer,  could  it  be  contended  that  they  would  be  without 
remedy  for  the  recovery  of  the  latter?  It  is  said,  however,  that  the  Master  was  wrong 
in  deducting  the  costs  of  the  discontinuance  from  the  plaintiffs'  costs  of  the  demurrer, 
and  giving  his  allocatur  [472]  for  the  balance,  and  that  thereby  the  defendant  is 
deprived  of  his  writ  of  erior.  But  that  argument  is  not  well  founded  ;  for  a  writ  of 
error  may  be  brought  after  a  judgment  of  discontinuance,  which  is  a  species  of  nonsuit. 
"  Non-suit,"  although  ordinarily  used  to  designate  the  non-appearance  of  the  plaintiff 
at  Nisi  Prius,  is  in  strictness  a  nomen  generale,  meaning  a  determination  of  the  suit 
by  anj'  failure  on  the  part  of  the  plaintiff  to  proceed  with  it  according  to  law,  and 
including  four  species — discontinuance,  nolle  prosequi,  non  pros,  and  nonsuit  at  Nisi 
Prius.     'The  entry  of  the  judgment  in  these  several  proceedings  is  the  same,  namely, 
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that  the  plaintiff  take  nothing  by  his  writ,  but  be  in  mercy,  and  that  the  defendant 
lecover  his  costs  against  him  :  see  Tidd's  Forms,  236.  In  the  time  of  Lord  Coke,  a 
nolle  prosequi  was  considered  equivalent  to  a  retraxit,  and  a  complete  bar  to  any 
future  action  for  the  same  cause;  see  Bowden  v.  Home  (7  Bing.  716,  721). 
[Pollock,  C.  B.  Are  there  any  precedents  for  a  writ  of  error  after  Judgment  of  non- 
suit?] None  such  have  been  found;  but  there  seems  no  reason  in  principle  why  a 
writ  of  error  should  not  be  brought  after  any  species  of  nonsuit.  In  practice,  certainly, 
it  is  not  usual  to  make  up  the  record  when  the  action  is  discontinued  ;  but  in  theory 
there  is  a  judgment  for  the  defendant,  with  his  costs,  which  has  relation  back  to  the 
time  when  the  rule  to  discontinue  was  taken  out.  Brandt  v.  Peacorke  (1  B.  &  C.  649  ; 
3  D.  &  K.  2).  The  plaintiffs  are  entitled,  by  3  &  4  AVill.  4,  c.  42,  s.  34,  to  have  judg- 
ment for  them  on  the  demurrer,  and  the  defendant  is  entitled  to  have  judgment  of 
discontinuance.  In  Archbold's  Practice,  3rd  edit.  p.  795,  it  is  stated,  that,  when  the 
costs  on  a  discontinuance  are  paid,  the  defendant  may,  by  motion  or  summons  and 
order,  compel  the  plaintiff  to  enter  the  judgment  of  discontinuance,  and  carry  in  the 
judgment  roll. 

J.  Henderson,  coutri.  First,  the  plaintiffs  are  not  en-[473]-titled  to  the  costs  of 
the  demurrer,  which  are  merely  interlocutory  costs,  and  are  gone  by  the  discontinuance. 
The  effect  of  the  discontinuance  has  been  to  oust  the  defendant  of  his  judgment  of 
non  pros,  and  also  of  his  writ  of  error,  which,  if  determined  in  his  favour,  would  give 
him  the  costs  of  the  demurrer  in  this  court.  Where  there  has  been  a  nonsuit,  non 
pros,  or  retraxit,  a  writ  of  error  mav  lie  upon  a  judgment  given  on  demurrer  against 
the  defendant  Peacock  v.  Harris  {5  Ad.  &  E.  449),  Gihiarf  v.  Gladstone  (12  East,  668), 
Tidd,  Pr.  1244,  (9th  edit);  because,  in  all  those  cases,  there  is  a  judgment  of  the 
Court  entered  on  record ;  whereas,  in  the  case  of  a  discontinuance,  not  only  is  there 
no  judgment  entered  up,  but  there  is  an  express  agreement  of  the  parties,  and  order 
of  the  Court,  that,  upon  payment  of  the  costs  by  the  plaintiffs,  the  proceedings  shall 
cease  altogether,  which  order  it  would  be  a  contempt  of  the  Court  to  disobey.  The 
framers  of  the  rule  do  not  appear  to  have  contemplated  a  judgment  of  discontinuance, 
but  only  of  non  pros,  in  the  event  of  the  plaintiff's  making  default  in  payment  of  the 
costs.  But  further,  even  if  the  plaintiffs  be  entitled  to  the  costs  of  the  demurrer, 
they  have  no  means  of  recovering  them,  for,  the  suit  being  at  an  end,  they  cannot 
issue  execution  for  them.  The  Master,  therefore,  was  wrong  in  setting  off  the  one 
set  of  costs  against  the  other,  and  giving  his  allocatur  for  the  balance.  Again,  the 
terms  of  the  rule  to  discontinue  contain  an  undertaking  by  the  plaintiffs  to  pay  the 
costs  of  the  discontinuance,  a  condition  which,  by  the  mode  of  proceeding  adopted  in 
this  case,  is  not  performed.     He  cited  JoUiffe  v.  Mmidy  (4  M.  &  W.  502). 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  should  be  discharged.  It  was 
obtained  on  several  grounds  :  first,  that  the  plaintiff  had  no  right  to  the  balance  between 
the  costs  of  the  discontinuance  and  those  of  the  demurrer,  and  [474]  consequently 
that  it  was  not  allowable  to  set  oft'  one  against  the  other ;  for  that,  if  the  costs  of  the 
discontinuance  were  to  exceed  those  of  the  demurrer,  the  plaintiff  would  have  no 
remedy  for  the  latter.  But  even  if  this  be  so,  it  seems  to  me  that  it  is  no  argument 
whatever  against  our  doing  justice  to  the  extent  to  which  it  may  be  done,  to  say  that 
the  Court  has  no  power  to  enforce  the  claim  to  the  full  extent  of  the  plaintiffs'  demand. 
Secondly,  it  is  said  that  these  are  interlocutor}'  costs,  and  as  such  were  lost  by  the 
act  of  discontinuance.  But  could  it  be  contended,  that  where  there  has  been  an  inter- 
locutory motion  by  the  defendant,  which  is  discharged  with  costs,  and  the  Master 
comes  afterwards  to  tax  the  costs  of  a  discontinuance,  he  ought  not  to  allow  the 
plaintiii"  those  of  the  intermediate  motion,  which  was  discharged  with  costs  ?  It  appears 
to  me  to  be  quite  clear,  that  on  every  principle  which  regulates  the  practice  of  the 
Couit,  and  according  to  all  notions  of  justice,  the  costs  of  such  interlocutory  proceedings 
ought  to  be  allowed  under  such  circumstances.  It  is  said,  however,  that  by  this  course 
the  defendant  has  lost  the  benefit  of  his  writ  of  error  upon  the  judgment  on  the 
demurrer.  It  appears  to  me,  however,  that  this  argument  also  fails,  because  I 
apprehend  that  there  may  be,  at  the  instance  of  either  paity,  a  judgment  of  discontinu- 
ance, which  is  in  its  nature  the  same  as  a  judgment  of  nonsuit,  and  I  caimot  see  why 
there  should  not  be  a  writ  of  error  on  such  a  judgment,  as  well  as  on  atiy  other 
pronounced  by  the  Court.  It  may  be  that  some  ditticulty  and  inconvenience  may 
arise  in  cases  where  a  plaintiff  is,  by  the  judgment  of  the  Court,  awarded  to  take 
nothing  by  his  writ,  and  yet  is  to  be  held  entitled  to  costs  ;  and  it  may  be  difficult 
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to  say,  in  sucb  cases,  in  what  way  the  judgment  on  another  plea,  which  goes  to  the 
whole  cause  of  action,  is  to  be  taken  to  another  court.  It  is  clear,  however,  that,  in 
some  instances,  a  writ  of  error  may  be  brought  on  a  judgment  of  nonsuit ;  [475]  and 
so  here,  there  may  be  a  writ  of  error  brought  on  the  discontinuance,  which  directs  that 
the  plaintiff  take  nothing  by  his  writ.  With  respect  to  this  part  of  the  case,  I  rest 
my  judgment  on  the  narrow  ground,  that  I  see  no  reason  for  taking  a  distinction, 
in  this  respect,  between  a  nonsuit  and  a  discontinuance.  If  a  writ  of  error  can  be 
brought  in  both  cases,  the  defendant  may  take  advantage  of  it ;  if  not,  the  plaintiff 
is  entitled  to  the  same  advantage  in  the  one  as  in  the  other ;  and  it  is  admitted  that, 
in  the  case  of  a  nonsuit,  the  costs  of  a  successful  demurrer  by  the  plaintiff  may  be 
deducted  from  the  general  costs  of  the  cause.  Then  it  is  said,  lastly,  that  the  plaintiff 
has  failed  in  the  condition  imposed  on  him  by  the  rule  to  discontinue,  namely, 
that  be  should  pay  the  costs ;  that  argument,  however,  is  a  petitio  principii :  the  rule 
only  means  that  he  is  to  pay  such  costs  as  he  ought  to  pay. 

Parke,  B.  I  am  of  the  same  opinion.  With  respect  to  the  last  argument  urged 
by  Mr.  Henderson,  that  the  terms  of  the  rule  to  discontinue  oblige  the  plaintiff  to 
pay  the  costs  generally,  I  think  the  answer  is,  that  all  which  the  plaintiff  is  bound  to 
do  is  to  pay  such  costs  of  di.seontinuance  as  the  Master  shall  tax,  not  the  costs  of  the 
demui-rer ;  and  that  the  plaintiff  is  not  precluded  from  obtaining  those  costs.  Since 
the  stat.  3  &  4  Will.  4,  c.  42,  s.  34,  by  which  it  became  the  duty  of  the  Court  to  give 
judgment  for  the  costs  on  a  demurrer  in  favour  of  the  party  succeeding  on  the 
demurrer,  I  have  no  difficulty  in  saying,  that  a  writ  of  error  may  be  brought  on  such 
judgment.  It  is,  however,  argued,  that  there  must  first  be  a  termination  of  the  suit, 
and  that  a  discontinuance  is  not  equivalent  to  a  judgment  against  the  plaintiff  on  the 
whole  cause  of  action.  I  am  of  opinion,  however,  that  if  the  defendant  insists  on  it, 
he  may  enter  a  judgment  of  discontinuance  on  the  record,  which  is  equivalent  to  a 
judgment  of  nonsuit,  stating  that  the  plaintiff  shall  take  nothing  by  his  writ,  but  be 
in  [476]  mercy,  and  the  defendant  go  without  day  ;  so  that,  the  suit  being  thus 
terminated,  a  writ  of  error  may  be  brought  on  the  judgment  upon  the  demurrer,  in 
which  the  Court  gave  judgment  for  the  costs.  The  effect,  therefore,  of  this  judgment 
on  the  record  will  be,  to  give  the  plaintiffs  a  remedy  for  their  costs  of  the  judgment 
on  the  demurrer,  if  they  choose  so  to  enforce  them,  or,  if  they  please,  they  may 
subtract  from  them  those  which  are  due  from  them  on  the  discontinuance.  So,  on 
the  other  hand,  if  the  defendant  objects  to  that  judgment,  he  may  bring  his  writ  of 
error  on  the  whole  record.  The  argument  of  Mr.  Henderson,  that  the  defendant 
cannot  oblige  the  plaintiffs  to  enter  a  discontinuance,  turns  out  to  be  unfounded  ;  for 
some  judgment  of  the  Court  is  necessary  for  the  defendant  to  shew  that  the  suit  has 
terminated  for  any  purpose,  and  that  judgment  may  be  entered  of  record,  and  the 
form  of  it  is  to  be  found  in  Tidd's  Pract.  Forms,  p.  236.  There  will  then  be  an  end 
of  the  suit,  and  the  defendant,  if  so  advised,  ma}'  bring  his  writ  of  error  upon  the 
judgment  so  entered  of  record.  The  result,  therefore,  is,  that,  if  the  defendant  insists 
on  it,  the  ta.xation  ought  not  to  be  in  the  form  in  which  it  now  stands  ;  that  is  to  say, 
one  set  of  costs  ought  not  to  be  deducted  from  the  other ;  for  if  the  defendant  means 
to  bring  a  writ  of  error  in  the  court  above,  he  is  bound  to  go  there  with  some  judg- 
ment of  the  court  below,  and  the  taxation  must  be  in  such  form  as  will  enable  him 
to  do  so.  If,  therefore,  the  defendant  insists  on  it,  the  costs  of  the  discontinuance 
and  demurrer  must  be  taxed  separately  ;  but  if  he  does  not  mean  to  bring  a  writ 
of  error,  it  will  not  be  necessary  to  do  so,  and  the  proceedings  may  remain  in  their 
present  form. 

GuRNEY,  B.,  concurred. 

KoLFE,  B.  The  rule  in  this  case  was  granted  by  me  when  sitting  in  the  outer 
court.  At  the  time,  Mr,  Hen-[477]-derson's  argument  certainly  made  a  great 
impression  on  my  mind,  because  I  assumed  it  to  be  correctly  stated,  that  the  result  of 
a  discontinuance  was  that  the  defendant  was  deprived  of  his  writ  of  error.  If  that 
were  so,  it  would  no  doubt  be  a  gross  injustice.  But,  upon  examination,  it  appears 
that  that  is  not  so  at  all ;  for  if  the  plaintiff,  of  his  own  act,  discontinue  the  proceed- 
ings in  the  cause,  that  fact  may  be  entered  on  the  roll ;  and  if,  as  the  defendant 
contends,  there  has  been  an  erroneous  judgment  given  in  an  earlier  stage  of  the  pro- 
ceedings, it  may,  like  any  other  erroneous  judgment,  be  set  aside  by  writ  of  error. 
As  to  the  rule  of  Hilary  Term,  2  Will.  4,  s.  106,  it  has  no  bearing  upon  the  question ; 
it  only  says,  that,  if  the  plaintiff  do  not  comply  with  the  terms  of   the  rule  to 


13M.&W.478.  IN    RE    SMITH  199 

discontinue,  the  defendiint  may  sign  judgment  of  non  pros.     That  is  not  the  case  here, 
for  the  plaintiffs  do  comply  with  the  rule,  so  that  the  defendant  is  not  entitled  to 
judgment  of  non  pros ;  but  the  fact  is,  that  the  plaintitl's  have  discontinued  the  action, 
the  necessary  consequence  of  which  is,  that  they  are  to  take  nothing  by  their  writ. 
Rule  discharged,  without  costs. 

In  ue  Smith,  Gent.,  one  &c.  Nov.  23,  1844. — Where  a  party  to  a  cause  tried  before 
the  sherid"  on  a  writ  of  trial,  after  full  notice  that  in  any  event  he  will  have  to 
pay  the  expense  of  counsel,  insists,  upon  having  counsel  at  the  trial,  his  attorney 
is  entitled,  on  the  taxation  of  his  bill,  to  be  allowed  the  expenses  of  the  brief  and 
fees  to  counsel,  notwithstanding  the  "Directions  to  Taxing  Officers,"  of  T.  T., 
7  Vict. 

[S.  C.  2  D.  &  L.  376 ;  14  L.  J.  Ex.  63 ;  8  Jur.  1143.] 

Martin  had  obtained  a  rule,  calling  upon  one  Robert  Walton  to  shew  cause  why 
the  Master  should  not  review  his  taxation  of  the  bill  of  costs  of  Joseph  Crowther 
Smith,  an  attorney  of  this  court,  or  why  the  costs  of  the  taxation  should  not  be 
disallowed.  The  affidavit  in  support  of  the  [478]  rule  disclosed  the  following  facts  :^ 
Mr.  Smith  had  Ijeen  the  attorney  of  Mr.  Walton  in  defending  an  action  brought 
against  him,  which  was  tried  before  the  under-sheriff  of  Staffordshire,  during  the 
period  of  the  assizes  for  that  county.  Walton  requested  Smith  to  procure  the  assist- 
ance of  counsel  on  the  trial  ;  and  although  he  was  informed  by  him  that  the  expenses 
would  be  heavy,  and  would  in  an\^  event  of  the  cause  fall  upon  himself,  he  still 
insisted  on  having  his  defence  conducted  by  counsel,  who  was  accordingly  instructed. 
On  the  other  hand,  the  defendant  stated  in  his  affidavit,  that,  if  the  expenses  of  brief 
and  fees  to  counsel,  and  the  question  as  to  the  costs,  had  been  explained  to  him,  he 
would  have  paused  and  hesitated  before  going  to  such  expense.  The  plaintiti'  obtained 
a  verdict  at  the  trial ;  and  on  the  taxation  of  Mr.  Smith's  bill  of  costs,  the  Master 
disallowed  the  costs  of  the  brief  and  fee  to  counsel,  considering  the  "  Directions  to 
Taxing  Officers,"  T.  T.,  7  Vict,  (ante,  p.  1),  as  being  peremptory  upon  him,  and  pre- 
cluding him  from  allowing  them.  Tlie  consequence  was,  that  more  than  one-sixth 
of  the  bill  was  struck  off',  and  Mr.  Smith  became  thereby  liable  to  the  costs  of 
the  taxation. 

Pashley  now  shewed  cause  against  the  rule.  The  Master  had  no  discretion  in  this 
matter.  It  is  clear  that  the  stat.  6  ife  7  Vict.  e.  73,  s.  37,  is  imperative,  and  that  the 
attorney  is  liable  to  pay  the  costs  of  the  taxation,  if  more  than  one-sixth  of  his  bill  be 
struck  off:  In  re  IVooUeil  (12  M.  &  W.  504).  And  the  "Directions  to  Taxing 
Officers  "  state  in  express  terms,  that  in  actions  where  the  sum  recovered  kc.  shall  not 
exceed  .£20  without  costs,  the  costs,  as  well  between  attorney  and  client  as  party  and 
party,  shall  be  taxed  according  to  the  reduced  scale  thereunto  annexed  ;  which  does 
not  include  any  charge  for  brief  or  fee  to  counsel.  [Pollock,  C.  B.  Is  not  the  case  of 
an  expense  incurred  in  [479]  consequence  of  the  special  direction  of  the  client,  a  case 
"  not  thereby  provided  for,"  within  the  last  clause  of  those  directions  ?  (a)  Suppose  a 
party  insists  on  having  special  counsel ;  must  he  not  pay  for  it,  if  the  attorney  by  his 
direction  incurs  the  expense  1  Is  it  to  be  said  that  the  party  is  to  be  prevented  from 
incurring  such  expenses  if  he  chooses?]  The  attorney  is  not  without  a  remedy;  ho 
may  sue  the  client  for  the  amount :  or  he  should  refuse  to  make  the  outlay  unless 
supplied  with  funds  for  the  purpose.  [Pollock,  C.  B.  The  question  is,  whether  these 
directions  intended  to  exclude  the  client  from  having  the  assistjince  of  counsel  if  he 
chooses.]  The  attorney  might  have  made  a  special  agi'eoment  with  respect  to  these 
costs :  or,  if  the  case  was  one  which  really  required  the  assistance  of  counsel,  he  ought 
not  to  have  allowed  it  to  go  for  trial  before  the  sheriff,  or  to  have  obtained  a 
special  order  for  taxation  on  the  higher  scale  :  Levy  v.  Magimi/  (10  M.  &  W.  66).  The 
"other  cases  not  hereby  provided  for"  mean,  cases  of  charges  and  allowances  of  a 
similar  character  to  those  specially  mentioned  before  ;  but  this  is  the  case  of  a  charge 
excluded  altogether. 

Martin,  contr;\,  was  stopped  by  the  Court. 

(a)  "  In  other  cases,  not  hereby  provided  for,  the  Masters  will  conform  to  the  rate 
of  charges  hereinbefore  inserted,  or  as  near  thereto  aa  circumstances  will  allow." 
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Pollock,  C.  B.  The  rule  must  be  absolute  for  a  review  of  the  taxation.  The 
Master,  it  appears,  thought  he  had  no  discretion,  but  that  by  the  Directions  to  Taxing 
Officers,  he  was  excluded  from  allowing  these  costs,  and  the  brief  and  fee  to  counsel 
under  any  circumstances  whatever  :  but  that  is  a  mistake.  The  clear  object  of  these 
directions  was  to  fix  the  general  rate  of  charges  in  actions  under  £20  ;  but  this  is  the 
case  of  a  specific  new  [480]  charge,  to  which  the  directions  are  wholly  inapplicable. 
It  will  be  the  JVlaster's  duty  to  ascertain  whether  any  special  direction  for  the 
employment  of  counsel  was  given  by  Walton  to  his  attorney,  and  whether,  on  being 
informed  that  the  costs  of  employing  counsel  could  not  be  charged  against  the 
opposite  party  in  any  event  of  the  action,  he  persisted  nevertheless  in  requiring 
counsel.  If  he  did,  the  attorney  is  entitled  to  be  allowed  those  expenses  on  the 
taxation. 

Parke,  B.  By  the  43rd  section  of  the  act  of  Parliament,  the  certificate  of  the 
taxing  officer  is  final  and  conclusive  as  to  the  amount  of  the  bill,  and  precludes  any 
other  remedy.  There  is,  therefore,  the  greater  reason  for  allowing  such  charges  as 
these,  when  it  is  clearly  shewn  that  tbey  have  been  incurred,  after  full  notice,  by  the 
express  direction  of  the  client. 

GURNEY,  B.,  and  Eolfe,  B.,  concurred. 

Eule  absolute. 

LiMBERT  AND  OTHERS  V.  Hayward.     Nov.  23,  1841:. — Service  of  writ  of  summons 
and  distringas  on  a  lunatic  defendant. 

[S.  C.  2  D.  &  L.  406 ;  14  L.  J.  Ex.  46 ;  8  Jur.  1033.] 

Hurlstone  moved  for  a  distringas  to  compel  appearance.  The  defendant  was  a 
lunatic,  and  an  inmate  of  St.  Luke's  Hospital.  The  deponent  had  called  at  his 
dwelling  house,  where  his  wife  was  still  carrying  on  his  business ;  he  bad  also  called 
frequently  at  St.  Luke's,  but  had  been  refused  admission  to  the  defendant ;  and  had 
left  a  copy  of  the  writ  of  summons  with  the  governor.  In  Humphreys  v.  Gnjjiths 
(6  M.  &  W.  89.  See  Branson  v.  Moss,  id.  420),  where  a  distringas  had  been  served  in 
the  [481]  like  manner,  the  Court  allowed  an  appearance  to  be  entered. 

Per  Curiam.     You  may  take  the  writ,  and  serve  it  upon  the  wife  of  the  lunatic. 

Writ  granted. 

Franklin  v.  Neate.  1844. — The  pawnor  of  a  chattel  still  retains  his  property  in 
it,  (though  qualified  by  the  right  existing  in  the  pawnee),  which  he  has  a  right 
to  sell,  and  by  the  sale  to  transfer  that  property  to  the  buyer;  and  if  the  pawnee, 
on  the  buyer's  tendering  him  the  amount  due,  refuses  to  deliver  it  up,  the  buyer 
may  maintain  tro\'er  to  recover  it. 

[S.  C.  14  L.  J.  Ex.  59.     Referred  to.  In  re  Attenhorough,  18.5.5,  II  Ex.  461.]j 

This  was  an  action  of  trover  for  a  chronometer ;  to  which  the  defendant  pleaded, 
first  not  guilty  ;  secondly,  that  the  plaintiff  was  not  possessed  of  the  chattel. 

At  the  trial,  before  Parke,  B.,  at  the  Middlesex  sittings  in  last  Trinity  Term,  it 
appeared  that  the  chronometer  for  which  the  action  was  brought  had  been  pledged, 
by  a  person  named  Gilbert,  to  the  defendant,  a  pawnbroker,  under  a  written  agree- 
ment that  it  was  deposited  as  a  collateral  security  for  the  sum  of  £15,  and  interest; 
and  that,  in  case  Gilbert  should  not  redeem  it  before  twelve  months,  the  defendant 
should  be  authorized  to  sell  it,  and  repay  himself  principal  and  interest.  The 
plaintiff  afterwards  bought  the  chronometer  from  Gilbert,  whilst  it  was  in  the  defen- 
dant's hands,  after  the  expiration  of  the  year ;  he  then  tendered  to  the  defendant  the 
amount  due,  and  demanded  possession  of  it,  and  on  the  defendant's  refusing  to  deliver 
it,  brought  the  present  action.  It  was  contended  for  the  defendant,  and  that  no 
property  passed  to  the  plaintiff  by  the  .sale ;  that  it  was  merely  an  assignment  of  a 
right  of  action,  with  an  equity  of  redemption  ;  and  the  learned  Judge,  being  of  that 
opinion,  directed  the  jury  to  find  their  verdict  in  favour  of  the  defendant ;  giving 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  the  [482]  sura  of  191.  10s. 
Humfrey  having,  in  the  early  part  of  this  term,  obtained  a  rule  accordingly, 

Petersdorff  shewed  cause  (Nov.  14).     The  question  here  is,  whether  the  assignee 
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of  the  right  of  a  pawnor  to  redeem  an  article  pledged  can  maintain  an  action  of 
trover  against  the  party  with  whom  it  is  pledged,  he  having  refused  to  deliver  it  up. 
Now,  that  depends  upon  the  contract  made  between  the  parties.  The  pawnee  agrees 
to  deliver  the  article  to  the  party  pledging  it,  but  he  does  not  undertake  to  deliver 
it  to  his  assignee.  The  only  right  that  the  pawnor  could  give  to  the  buyer  was  a  right 
to  claim  restitution  of  the  article  pledged.  The  pawnor  retained  nothing  more  than  a 
mere  right  of  action.  Suppose  an  injury  had  happened  to  the  chronometer,  could  the 
assignee  have  sued  the  defendant?  Or  suppose  the  property  pawned  consisted  of 
twenty  different  articles,  could  the  pawnor,  by  selling  them  separately  to  twenty 
different  persons,  give  each  of  them  a  right  of  action  against  the  defendant  ?  It  is 
submitted  he  clearly  could  not.  In  Story  on  Bailments,  p.  377,  pi.  350,  it  is  said, 
"Subject  to  the  rights  of  the  pledgee,  the  owner  has  a  right  to  sell  or  assign  his 
property  in  the  pawn  ;  and  in  such  a  case  the  vendee  will  be  substituted  for  the 
pledger,  and  the  pledgee  will  be  bound  to  redeem,  and  to  account  to  him  for  the 
pledge  and  its  proceeds.  If  he  refuses,  an  action  at  law  will  lie  for  damages,  as  well  as 
a  bill  in  equity  to  compel  a  redemption  and  account."  But  it  is  not  there  said  that 
an  action  of  trover  will  lie.  In  Eich  v.  Aldred  (6  Mod.  216),  which  was  an  action  of 
detinue  for  Oliver  Cromwell's  picture,  it  was  ruled  by  Loid  Holt,  C.  J.,  at  Nisi  Prius, 
that  "  if  A.  bail  goods  to  0.  and  after  give  his  whole  right  in  them  to  B.,  B.  cannot 
maintain  detinue  for  them  against  C,  because  the  special  property  [483]  that  C. 
acquires  by  the  bailment  is  not  thereby  transferred  to  B."  He  also  referred  to  Rijall 
V.  Riille  (1  Atk.  167),  Kemp  v.  IVesthrook  (1  Yes.  sen.  278),  Beeves  v.  Capper  (5  Bing. 
N.  C.  136  ;  6  Scott,  877),  Legg  v.  Evans  (6  M.  &  W.  36),  Clarke  v.  Gilbert  (2  Bing. 
N.  C.  343  ;  2  Scott,  520),  and  Com.  Dig.  tit.  "  Mortgage,"  B. 

Humfrey  (Crouch  with  him)  in  support  of  the  rule.  The  pawnor  retained  a  special 
property  in  the  thing  pawned,  which  he  was  capable  of  transferring  to  the  plaintiff. 
The  law  as  to  pawns  is  derived  from  the  civil  law  ;  and  in  Story  on  Bailments,  pi.  307, 
it  is  said,  "  in  the  Koman  law  it  should  seem  that  the  pledgee  has  not  any  property  in 
the  thing,  but  he  has  a  mere  right  of  detention  or  retainer.  Pignus,  manente  proprietate 
debitoris,  solam  possessionem  transfertad  ereditorem  ;  or,  as  we  should  say,  the  pawnee 
has  a  mere  lien  and  no  property.  In  liijall  v.  llolle,  Burnett,  J.,  says,  "  The  distinction 
between  mortgages  and  pawns  is  laid  down  in  Noy,  1 37,  and  in  Cro.  Jac.  245.  There 
is  a  difference  between  mortgaging  of  lands  and  pledging  of  goods ;  for  the  mortgagee 
has  an  absolute  interest  in  the  land,  whereas  the  other  has  but  a  special  property  in 
the  goods,  to  retain  them  for  his  security."  The  passage  cited  on  the  other  side  from 
Story  on  Bailments,  pi.  350,  that  "  subject  to  the  rights  of  the  pledgee,  the  owner  has 
a  right  to  sell  or  assign  his  property  in  the  pawn,"  is  clearly  in  the  plaintiff's  favour  ; 
for,  if  the  pawnor  may  sell  the  property  pawned,  all  the  consequences  of  the  sale 
attach  to  the  purchaser,  and  he  may  bring  trover  for  a  conversion  of  the  chattel ;  for, 
by  the  sale  of  a  chattel,  the  interest  in  it  is  transferred  without  delivery.  It  is  a 
perfect  fallacy  to  say  that  this  was  a  mere  assignment  of  a  chose  in  action. 

Cur.  adv.  vult. 

[484]  The  judgment  of  the  Court  was  delivered  on  the  10th  of  December  by 

KoLi'E,  B.  This  was  an  action  of  trover  for  a  chronometer.  It  appeared  on  the 
trial  that  the  chronometer  in  question  had  been  pawned  b}'  the  owner  with  the  defen- 
dant, and  at  the  time  of  the  pawn,  the  owner  delivered  to  the  defendant  a  written 
paper,  authorizing  him  to  sell  if  the  chronometer  was  not  redeemed  within  a  }'ear. 
The  owner  afterwards  sold  it  to  the  plaintiff,  subject  to  the  defendant's  right  as  pawnee. 
The  plaintiff,  then,  after  the  year  liad  expired,  tendered  to  the  defendant  the  amount 
due  on  the  pawn,  but  the  defendant  denied  the  plaintiff's  right  to  redeem,  and  refused 
to  deliver  up  the  chronometer,  and,  therefore,  the  plaintiff  brought  this  action.  On 
this  state  of  facts,  the  verdict  on  the  issue  on  the  plea  denying  the  plaintiff's  possession 
was,  by  the  direction  of  my  Brother  Parke,  who  tried  the  cause,  taken  for  the  defen- 
dant, with  libeity,  nevertheless,  for  the  plaintiff  to  move  to  enter  a  \crilict  for  him, 
with  191.  lO.T.  damages,  in  case  the  Court  should  be  of  opinion  that  he  had  proved  the 
issue.  The  learned  Judge  was  inclined  to  think  that  this  was  not  the  case  of  a  simple 
pawn,  but  that  the  terms  on  which  the  chronometer  was  pledged  were  such  as  to  give 
the  defendant  something  more  than  the  right  of  a  pawnee,  and  operated  as  a  mortgage. 
If  ho  was  a  mortgagee,  and  the  absolute  property  was  transferred  to  him,  defeasible 
upon  repayment  of  the  money  advanced,  the  assignee  of  the  right  of  redemption, 
which  only  leniained  in  the  original  owner,  could  have  maintained  no  action  of  trover 

Ex.  Div.  IX.— 7* 
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after  tendering  the  money ;  but,  considering  the  terms  of  the  instrument  which 
accompanied  the  deposit,  we  all  agree  in  thinking,  that,  though  they  gave  more  than 
the  ordinary  right  of  a  pawnee,  viz.  the  right  to  sell,  which,  lieing  part  of  the  security 
for  the  advance,  was  irrevocable  by  the  pledger  or  his  assignee,  they  did  not  constitute 
a  mortgage  [485]  or  transfer  of  the  entire  legal  property  in  the  chattel  itself.  The 
case,  therefore,  stands  on  the  same  footing,  as  far  as  relates  to  the  right  of  the  pawnor, 
with  an  ordinary  pledge. 

A  rule  nisi  having  been  granted,  pursuant  to  the  leave  reserved,  Mr.  Petersdoi'ff, 
for  the  defendant,  shewed  cause,  and  contended  that  the  verdict  was  right,  on  the 
ground  that  a  pawnor  caimot  transfer  to  another  such  a  right  of  possession  as  enables 
him  to  bring  an  action  of  trover.  There  is  very  little  to  be  found  in  the  books  on  the 
suljject  of  the  right  of  a  pawnor  over  the  chattel  pawned ;  but  this  is  very  clear,  that, 
notwithstanding  the  pawn,  the  pawnor  still  retains  a  qualified  property  ;  and,  in  the 
absence  of  direct  authority  on  the  point,  this  seems  to  us  decisive  in  favour  of  his  right 
to  sell,  and  by  the  sale  to  transfer  to  the  purchaser  his  qualified  property  in  the  goods 
pawned,  together  with  all  the  rights  incident  thereto.  The  case  was  argued  for  the 
defendant,  as  if  what  this  pawnor  transferred,  or  sought  to  transfer,  was  a  mere  right 
of  action.  But  this  is  not  so ;  he  transfers  the  property  in  the  chattel,  qualified, 
indeed,  by  the  right  existing  in  the  pawnee,  but  still  a  right  of  property,  and  the 
right  of  action  afterwards  exists  in  the  purchaser,  not  in  consequence  of  its  having 
been  transferred  to  him  by  the  original  pawnor,  but  by  reason  of  the  pawnee  having 
wrongfully  converted  to  his  own  use  that  which  by  the  sale  became  the  property  of 
the  purchaser. 

We  do  not  feel  at  all  pressed  by  the  argument  ab  inconveuienti,  urged  by 
Mr.  PetersdorfT.  "If  several  chattels,"  he  asked,  "should  be  pawned  for  one  sum, 
could  separate  sales  be  made  of  each  to  ditt'ei'ent  purchasers  ?"  We  answer,  undoubtedly 
they  may  ;  the  pawnee,  will,  of  course,  not  be  bound  to  part  with  any  of  the  chattels 
until  his  whole  debt  is  paid ;  but,  subject  to  the  claim  of  the  pawnee,  the  pawnor  has 
the  same  right  over  each  chattel  separately  which  he  had  before  the  pawn  was  made. 
Again,  it  is  said,  suppose  the  chattel  is  injured  by  default  of  the  pawnee,  [486]  while 
in  his  custody,  who  is  to  sue  the  pawnee,  the  original  pawnor  or  the  purchaser?  The 
answer  is  obvious.  The  person  with  whom  the  contract  is  made,  that  is,  the  original 
depositor,  is  the  proper  plaintift",  if  the  action  be  for  a  breach  of  contract  express  or 
implied,  unless  a  new  one  be  made  with  the  purchaser :  the  owner  for  the  time  being 
is  the  proper  plaintiff",  if  the  injury  be  by  the  destruction  or  conversion  of  the  chattel : 
just  as,  in  the  case  of  a  carrier,  the  original  employer  is  the  person  to  sue  for  the  loss 
for  negligent  carriage,  or  other  breach  of  contract — the  other  subsequent  purchaser 
for  the  conversion  after  the  purchase. 

That  in  ordinary  cases  of  bailment,  not  by  way  of  pawn,  the  bailor  may  sell,  is  a 
proposition  admitting  of  no  doubt;  indeed,  it  is  assumed  to  be  law  by  Lord  Holt,  in 
one  of  the  cases  relied  on  by  Mr.  Petersdorft',  Illch  v.  Aldred  (6  Mod.  21G),  where  he 
says — "  If  A.  bail  goods  to  C,  and  after  gives  his  whole  right  in  them  to  B.,  B.  cannot 
maintain  detinue  for  them  against  C,  because  the  special  property  that  C.  acquires  by 
the  bailment  was  not  thereby  transferred  to  B.  ; "  and  there  does  not  seem  to  be  any 
solid  ground  of  distinction,  in  this  respect,  between  a  bailment  by  way  of  pawn  and 
any  other  bailment. 

With  so  little,  then,  of  direct  authority,  we  must  act  on  the  general  principle,  that 
a  pawnor,  like  every  other  bailor,  retains  his  property  in  the  goods  pawned,  subject 
only  to  the  qualified  property  transferred  to  the  pawnee  ;  that  as  an  incident  to  such 
property,  he  has  the  right  of  sale,  and  that  after  the  sale  the  purchaser  has  the  same 
interest  in  the  chattel  which  the  pawnor  had.  The  rule  must,  therefore,  be  made 
absolute. 

Eule  absolute. 

[487]  The  Marquis  of  Bute  v.  Thompson  and  Another.  Nov.  25,  1844. — 
A.,  by  deed,  demised  to  B.,  for  fifty  years,  all  his  right  and  interest  in  the  coals 
and  other  minerals  in  a  certain  estate,  in  as  ample  a  manner  as  the  same  were 
demised  to  him,  A.,  by  I).  :  yielding  and  paying  yearly,  for  every  ton  of  coal  that 
should  be  worked,  raised,  or  got  by  B.,  in  each  year,  not  exceeding  13,000  tons 
in  any  year,  8d.  per  ton,  oi'  yielding  and  paying  that  amount  of  money,  viz. 
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4331.  6s.  8d.  each  year,  as  Rxed  rent,  whether  the  coal  should  he  worked  or  not ; 
and  for  every  ton  of  coals  that  should  be  worked,  raised,  or  s^ot  in  each  year, 
above  13,000  tons,  9d.  per  ton  :  and  B.  covenanted,  that  ho  would  raise  and  work 
13,000  tons  of  coal  in  each  year,  and  paj'  Sd.  per  ton  royalty  for  the  same,  or 
would  pay  that  amount  of  money,  viz.  4331.  6s  8d.,  each  year,  as  a  fixed  rent, 
whether  the  coals  were  worked  or  not.  There  was  a,  distinct  loddendnni,  and 
covenant  for  payment  of  rent,  in  respect  of  other  minerals.  In  covenant  on  this 
indenture,  the  breach  assigned  was,  that  V>.  did  not  raise  or  work  13,000  tons  of 
coal  in  each  year,  and  pay  at  the  rate  of  8d.  per  ton  for  the  same,  or  pay  that 
amount  of  money,  viz.  4331.  6s.  8d.,  each  year,  as  fixed  rent,  whether  the  coals 
were  worked  or  not,  but  on  the  contrary  thereof,  to  wit,  on  &c.,  ■2f61  13s.  4d.  of 
the  said  rent,  for  half  a  year,  became  due  and  was  unpaid  : — Held,  first,  that  the 
whole  rent  claimed  was  payable,  although  the  mine  was  so  exhau.stcd  that  the 
lessee  could  not  raise  13,000  tons  of  coal  in  a  year. — Secondly,  that  the  breach 
was  well  assigned. 

[S.  C.  14  L.  J.  Ex.  95.     Referred  to,  Clifford  v.  JFatt.<,  1870,  L.  R.  5  C.  P.  587.] 

Covenant.  The  declaration  stated,  that  hy  an  indenture  dated  the  24th  of  March, 
1842,  made  between  the  plaintitt',  of  the  one  part,  and  the  defendants,  of  the  other 
I)art,  reciting  that,  by  an  agreement  of  the  23rd  of  April,  1824,  one  Kdward  Davis 
agreed  to  let  to  the  plaintiti' all  his  right  and  interest  in  the  coals  and  other  minerals, 
(ironstone  excepted),  in  the  Pwllywheale  estate,  in  the  parish  of  Merthyr,  in  the  county 
of  Glamorgan,  in  as  ample  a  manner  as  the  same  were  demised  to  Davis  ;  it  was 
witnessed,  that  the  plaintitt'  thereby  demised  and  let  to  the  defendants  all  his  right 
and  interest  in  the  coals  and  other  minerals  in,  upon,  and  under  the  said  estate,  in  as 
ample  a  maruieras  the  same  were  demised  to  him,  the  plaintitt',  by  Davis,  from  the  25th 
day  of  March,  1827,  for  the  term  of  fifty  years  wanting  ten  days,  yielding  and  paying 
j'carlv,  for  every  ton  of  coal  that  should  be  worked,  raised,  or  got  by  the  defendants 
in  each  year,  not  exceeding  in  the  whole  13,000  tons  in  any  one  year,  the  sum  of  8d. 
per  ton,  or  yielding  or  paying  that  amount  of  money,  namel}',  the  sum  of  4331.  6s.  8d., 
each  year,  as  fixed  rent,  whether  the  coal  should  be  worked  or  not ;  such  royalty  or 
rent  to  be  paid  and  payal)le  by  four  equal  (juarterly  payments,  that  is  to  say,  upon  &c. ; 
that  the  defendants  covenanted  that  they  would  raise  and  work  13,000  tons  of  coals  in 
each  year  during  the  .s.iid  term,  and  pay  at  the  rate  of  8d.  per  ton  royalty  for  the  same, 
or  pay  that  amount  [488]  of  money,  namely,  4331.  6s.  8(1.,  each  year,  as  fixed  rent, 
whether  the  coals  should  be  wrought  or  not,  and  also  9d.  for  each  ton  over  and  above 
that  quantity,  to  whatsoever  extent  the  same  might  be  wrought.  Breach,  that  the 
defendants  had  not  raised  or  worked  13,000  tons  of  coal  in  each  year  during  the  said 
term,  and  paid  at  the  rate  of  8d.  per  ton  for  the  same,  or  paid  that  amount  of  mone}', 
namely,  4331.  6s.  8d.,  each  year,  as  fixed  rent,  whether  the  coals  were  wrought  or  not, 
but  on  the  contrary,  thereof,  to  wit,  on  &c.,  a  large  sum  of  money  to  wit,  21()1.  13s.  4d. 
of  the  said  rent,  for  one  half  year  of  the  said  term,  became,  and  was,  and  still  is  in 
arrear  and  inipaid  to  the  plaintitt'. 

The  defendants,  in  their  [)lea,  craved  oyer  of  the  indenture  of  lease,  and  set  it  out 
in  full.  The  reddendum  was  as  follows  : — "  Yielding  and  pa3'ing  yearly  and  every 
year  dm-ing  the  said  term,  unto  the  said  Marquis  of  J5ute,  his  executor.s,  &o.,  for  every 
ton  of  coal  that  shall  be  worked,  raised,  or  got  by  the  said  W.  'J'hompson  and  T.  S. 
Formal!,  their  executors,  (Vie.,  in  each  and  every  year,  not  exceeding  in  the  whole 
13,000  tons  in  any  one  year,  the  sum  of  8d.  per  ton;  or  yielding  and  paying  that 
amount  of  money,  namely,  the  sum  of  4331.  6s.  8d.,  in  each  year,  as  fixed  rent,  whether 
the  coals  shall  be  worked  or  not,  such  royalty  or  rent  to  be  paid  and  payable  by  four 
equal  quarterly  payments,  &c. ;  and  further,  yielding  and  paying  yearly  and  eveiy 
year  during  the  said  term  hereby  granted,  unto  the  said  Mar(|uis  of  Bute,  &(;.,  for 
e\ery  Ion  of  coals  that  shall  be  worked,  raised,  or  got  by  the  said  W.  Thompson  and 
T.  S.  Formal],  in  each  ;ind  every  year,  over  and  above  the  (piantity  of  13,000  tons,  the 
sum  of  yd.  i)er  ton  ;  and  also'yielding  and  paying  yearly  unto  the  said  Manpiis  of  lUite, 
for  every  ton  of  stones,  sand,  and  fire-clay  hereby  demised,  which  shall  be  worked, 
raised,  and  actually  used,  and  not  otherwise,  from  or  under  the  said  farm  and  lands, 
such  price  as  the  said  Manpiis  shall  for  the  time  being  (;harge  and  receive  for  every 
ton  of  stones,  sand,  or  fire-[489]-elay  belonging  to  him  the  said  Marquis,  and  let  by  him, 
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or  permitted  to  be  got  out  of  any  of  his  land  within  the  parish  of  Merthyr  aforesaid, 
or  the  neighbourhood." 

Then  followed  a  covenant  by  the  defendants,  that  they  would  raise  and  work  13,000 
tons  of  coal  in  each  year,  and  pay  at  the  rate  of  8d.  per  ton  royalty  for  the  same,  or 
pay  that  amount  of  money,  namely,  4331.  6s.  8d.,  each  year,  as  fixed  rent,  whether 
the  coals  should  be  wrought  or  not,  and  also  9d.  for  each  ton  over  and  above  that 
quantity,  to  whatever  extent  the  same  might  be  wrought ;  and  also  pay  to  the  said 
Marquis,  his  executors,  &c.,  for  every  ton  of  stones,  sand,  and  fire-clay  which  should, 
by  virtue  of  those  presents,  be  raised,  worked,  and  used  by  the  said  defendants,  &c. 
The  defendants  then  pleaded,  as  to  the  alleged  breach  of  covenant  in  the  declaration 
relating  to  the  non-payment  of  half  a  year's  rent,  that  in  and  bj'  the  fair  and  proper 
working,  &c.  of  the  said  coal,  the  .same  became  and  was,  before  and  at  the  commence- 
ment of  the  said  half  year,  greatly  exhausted,  and  that  before  and  at  the  com- 
mencement of  the  said  half  year,  a  small  and  inconsiderable  portion  thereof  only,  the 
same  being  less  than  one-fourth  part  of  such  13,000  tons,  and  no  more,  was  left  and 
remained  to  be  worked,  &c.,  under  and  by  virtue  of  the  said  indenture ;  and  that  the 
defendants  have  always  worked,  raised,  and  got  the  said  coal  with  due  care,  diligence, 
and  despatch,  and  still  continue  to  do  so  with  all  possible  and  practicable  care  and 
despatch.     Verification. 

Demurrer,  and  joinder.  The  point  marked  for  argument  on  the  part  of  the 
plaintiff'  was,  that  the  co\'enant  was  an  absolute  covenant  to  pay  the  money  rent,  and 
not  a  conditional  covenant. 

The  case  was  argued  in  last  Trinity  Term  (May  29),  by 

Erie,  for  the  i)laintiff'.  The  main  question  in  this  case  is,  whether  the  covenant 
for  payment  of  the  fixed  rent  was  conditional  on  the  fact  of  coals  being  raised  suffi- 
cient to  [490]  pay  the  sum  of  4331.  6s.  8d.,  after  the  rate  of  8d.  per  ton.  The  defen- 
dants contend,  that,  if  the  colliery  be  exhausted,  so  that  coals  sufficient  to  make  up 
that  amount  cannot  be  raised,  they  are  discharged  from  the  payment  of  the  fixed 
rent.  If  that  view  of  the  case  be  correct,  the  declaration  would,  perhaps,  be  bad,  for 
not  averring  that  such  an  amount  of  coals  was  rai.sed.  But  such  is  not  the  true  con- 
struction of  the  lease.  Even  if  it  were  a  demise  of  the  coals  only,  with  these  cove- 
nants, and  the  coal  failed  altogether,  the  rent  would  nevertheless  remain  due ;  but  at 
all  events,  that  is  clearly  so  here,  where  it  is  a  demise  of  other  minerals  also,  which 
are  part  of  the  consideration  for  the  entire  rent.  The  tei'ras  of  the  covenant  are 
express,  to  pay  4331.  6s.  8d.  for  each  year  "  as  fixed  rent,  whether  the  coals  shall  be 
worked  or  not."  In  Be.r  v.  Parvott  (.5  T.  R.  593)  the  lessee  of  a  coal  mine  was  held  to 
be  rateable  in  respect  of,it  to  the  relief  of  the  poor,  although  he  worked  it  at  a  loss  after 
paying  the  rent.  The  Court  would  not  inquire  whether  the  tenant  had  made  an 
unprofitable  bargain.  In  Rex  v.  Bedworth  (8  East,  387),  indeed,  he  was  held  to  be 
excused  from  liability  to  be  rated  to  the  poor,  where  the  mine,  having  become 
unproductive,  had  ceased  to  be  worked  ;  but  it  was  assumed  that  he  continued  liable 
on  his  covenant  for  the  payment  of  rent.  Lord  Ellenborough  says,  "  The  failure  of 
the  coal  will  not  discharge  the  lessee's  covenant  to  pay  rent ;  perhaps  he  may  have 
calculated  on  that  event,  and  may  have  received,  during  the  former  part  of  his  term, 
an  adequate  value  from  the  then  produce  of  the  mine  to  compensate  the  continuance 
of  the  rent  to  the  end  of  the  term."  This  is  in  the  nature  of  a  sale  and  purchase  of 
the  whole  interest  in  the  mines,  the  purchase-money  being  paid  by  an  annuity  for  a 
term  of  fifty  years,  and  that  whether  the  coals  be  worked  or  not.  The  thing  demised 
has  passed  to  the  lessee,  and  therefore  the  rent  must  be  paid,  although  the  value  of 
it  be  gone.  But,  secondly,  [491]  this  is  a  demise  also  of  all  other  minerals  upon  the 
estate,  except  ii'onstone ;  that  interest  is  in  the  defendants,  and  non  constat,  upon 
this  record,  that  they  are  not  working  under  the  demise  other  mines,  and  raising 
from  them  minerals  more  than  sufficient  to  satisfy  this  rent. 

Kell}',  for  the  defendants.  The  words  of  the  reddendum  in  Rex  v.  Bedtoarth  were 
stronger  than  here.  There  the  lessee  was  to  pay  during  the  term  "  the  clear  yearly 
rent  of  £200  at  the  least,  and  in  all  events,  whatsoever  the  state  of  the  mines  might 
at  any  time  be,  and  whether  any  of  the  coal  &c.  should  be  gotten  or  not."  Here  the 
terms  are — "yielding  and  paying  yearly  and  every  year,  for  every  ton  of  coal  that 
shall  be  worked,  raised,  or  got  in  each  and  every  year,  not  exceeding  in  the  whole 
13,000  tons  in  any  one  year,  the  sum  of  8d.  per  ton,  or  yielding  and  paying  that 
amount  of  money,  namely,  the  sum  of  4331.  6s.  8d.,  each  year,  as  fixed  rent,  whether 
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the  coals  shall  be  worked  or  not."  It  is  a  reddendum  in  respect  only  of  the  coal 
worked,  raised,  or  got.  What  is  meant  is,  that  the  lessees  shall  during  the  term 
work  and  raise  13,000  tons  of  coal  at  least  per  annum,  for  which  they  shall  pay  a 
royalty  at  the  rat«  of  8d.  per  ton,  and  the  object  is  to  compel  them  to  work  to  that 
extent,  for  which  purpose  they  are  alternatively  bound  to  pay  the  same  sum  as  fixed 
rent,  whether  they  work  or  not.  It  is  no  more  than  a  covenant  that  ihcy  shall  woi-k 
to  the  extent  of  13,000  tons  yearly,  and  that,  whether  they  do  so  or  not,  they  shall 
pay  rent  on  that  amount :  but  the  existence  of  coals,  to  be  worked  and  paid  for,  is  a 
condition  precedent  to  the  attaching  of  the  rent.  If  the  intention  of  the  parties  had 
been  as  is  contended  for  on  the  other  side,  why  did  they  not  employ  the  same  words 
as  in  Bex  v.  Bedivorth,  "whatever  the  state  of  the  mines  may  bel"  The  words 
"  whether  the  coals  shall  be  worked  or  not "  are  capable  of  a  reasonable  interpreta 
tion,  as  laying  the  lessees  under  an  [492]  obligation  not  to  neglect  the  working  of  the 
mines.  They  are  words  of  qualification,  not  words  binding  the  lessees  to  an  absolute 
payment  of  the  rent  in  all  events,  and  are  introduced  merely  as  a  means  of  giving 
eflfect  to  the  former  covenant,  that  they  will  raise  and  work  13,000  tons  a  year.  That 
covenant  imports  that  there  shall  be  coals  to  be  worked  and  raised  ;  and  so  also  the 
reddendum  is,  not  for  the  enjoyment  of  the  land,  or  the  right  to  dig  and  take  the 
profits  of  the  mine,  but  a  reservation  in  respect  of  the  coals  worked  and  raised  ;  and 
if  there  be  no  coals  to  work  or  raise,  there  is  no  liability  to  the  rent  reserved.  With 
respect  to  the  argument  that  this  is  a  demise  also  of  other  minerals,  the  answer  is, 
that  throughout  the  lease  all  the  payments  are  reserved  separately  in  respect  of  the 
coals  and  of  the  other  minerals.  As  far  as  this  question  is  concerned,  it  is  a  lease  of 
the  coals  only. 

Secondly,  the  breach  is  insufficient.  The  general  allegation,  "  that  the  defendants 
have  not  worked  or  raised  13,000  tons  of  coal  in  each  year  during  the  term,  and  paid 
at  the  rate  of  8d.  per  ton  for  the  same,  or  paid  that  amount  of  money,  namely,  -1331. 
Gs.  8d.,  each  year,  as  fixed  rent,"  is  controlled  by  the  following  words,  "but  on  the 
contrary  thereof,"  and  limited  thereby  to  that  which  follows,  and  which  alone  con- 
stitutes the  breach,  viz.  that  2161.  13s.  4d.  "of  the  said  rent"  is  in  arrear  :  Harris  v. 
Mantle  (3  T.  R.  307).  There  is  no  breach,  therefore,  as  to  the  royalty  ;  and  conse- 
((uently,  unless  in  all  events  a  money  rent  were  payable,  there  is  no^sutficient  breach. 
It  is  like  the  reservation  in  old  leases,  of  a  hawk  or  capon,  and  a  breach  that  a  capon 
was  not  rendered.  It  is  not  sufiiciently  stated,  being  in  the  alternative.  [Pollock,  U.  B. 
The  case  of  Harris  v.  Mantle  does  not  bear  you  out.  There  the  breach  assigned  wa.s, 
that  the  defendant  had  not  used  the  farm  in  an  husbandlike  manner,  but,  on  the 
contrary,  had  committed  waste.  [493]  Here  it  is  expressly  stated  that  the  defendants 
have  not  done  either  the  one  thing  or  the  other, — either  worked  the  13,000  tons,  or 
paid  the  royalty,  or  paid  the  lent.] 

Erie,  in  reply.  The  meaning  of  the  parties  was  clearly  this;  up  to  13,000  tons 
the  payment  shall  be  8d.  per  ton  ;  for  all  above  that  amount  9d.  :  13,000  is  the 
probable  average  ;  if  it  falls  below  that  amount,  the  lessees  may  pay  a  money  rent ; 
but  at  all  events  they  shall  pay,  for  the  subject-matter  of  demise,  not  less  than 
4331.  6s.  8d.  It  is  altogether  dillerent  from  a  demise  of  the  surface  ;  because  here  the 
subject-matter  of  the  demise  is  destroyed  in  the  course  of  working,  and  it  must  have 
been  so  contemplated  by  the  parties.  It  is,  therefore,  in  the  nature  of  a  sale  and 
purchase  of  the  subject  matter  of  the  demise  for  the  rent. 

Cur.  adv.  vult. 

On  the  6th  of  July  last,  the  Court  intimated  that  their  judgment  was  in  favour  of 
the  plaiiitifl";  and  now 

Pollock,  C.  B.,  said : — This  case  was  decided  some  time  ago.  We  have  been 
asked  for  the  reasons  of  our  judgment,  which  was  that  the  plaintill'  was  entitled  to 
recover.  The  foundation  of  the  opinion  of  the  Court  is  extrcmelj^  short.  This  is  an 
action  of  covenant :  the  defendants  have  expressly  covenanted  that  they,  their 
executors,  administrators,  and  assigns,  or  some  or  one  of  them,  should  and  would 
raise  and  work  13,000  tons  of  coal  in  each  and  every  year  during  the  term,  and  pay 
at  the  rate  of  8d.  per  ton  royalty  for  the  same,  or  pay  in  money  atnuially,  4331.  6s.  8d. 
each  year,  as  fixed  rent,  whether  coals  should  be  wrought  or  not,  and  al.so  9d.  upon 
each  ton  over  and  above  that  (piantity,  to  whatever  extent  the  same  might  be  wrought. 
We  arc  of  o])iin'on  that  this  sli[)ulati()n  for  a  fixed  rent,  coupled  with  a  covenant  that 
coal  [494]  should  be  wrought  to  that  extent,  and  if  aljove  it,  that  there  should  be  a 
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payment  of  9d.  for  each  ton  over  and  above,  does  not  carry  with  it,  by  any  implica- 
tion, a  condition  that  there  shall  be  coals  to  that  amount  capable  of  being  wrought. 
It  appears  to  us  to  be  a  stipulation  on  the  part  of  the  defendants  that  they  would 
work  and  get  that  quantity,  and  that  if  they  did  not  get  it,  they  would  pay  a  fixed 
rent  to  the  landlord  ;  and  we  cannot  import  into  that  covenant  a  condition  that  there 
should  be  coals  to  that  extent.  If  that  was  the  intention  of  the  parties,  they  should 
so  have  expressed  it.  This  is  the  short  ground  on  which  we  are  of  opinion  that  the 
plaintitf,  the  Marquis  of  Bute,  is  entitled  to  the  judgment  of  the  Court. 
Judgment  for  the  plaintiff. 

King  and  Another  v.  Hoare.  Nov.  2.5,  1844. — A  judgment  (without  satisfaction) 
recovered  against  one  of  two  joint  debtors  is  a  bar  to  an  action  against  the 
other : — Secus,  where  the  debt  is  joint  and  several. — And  it  is  pleadable  in  bar, 
and  not  in  abatement. — Such  a  plea  need  not  contain  a  verification  by  the  record, 
or  prayer  of  judgment. 

[S.  C.  2  D.  &  L.  382  ;  14  L.  J.  Ex.  29 ;  8  Jur.  1127.  Distinguished,  Ex  parte  JFafer- 
fall ;  In  re  Morrison,  4  De  G.  &  Sm.  199.  Followed,  Brinsmead  v.  Harrison,  1872, 
L.  R.  7  C.  P.  5.53;  Blyth  v.  Fladgate,  [1891]  1  Ch.  337.  Approved,  Buchlandv. 
Johnsmi,  1854,  15  C.  B.  145;  Kendall  v.  Hamiltun,  1879,  4  A.  C.  504.  Discussed, 
Irish  Land  Commission  v.  Jiinkin,  1 888,  24  L.  R.  Ir.  40.  Explained,  In  re  King  and 
Beesley ;  Ex  jmrtc  Homer,  [1895]  1  Q.  B.  189.  Applied,  3I'Leod  v.  Fmi'er,  [1898] 
2  Ch.  295.  Not  applied,  Beck  v.  Pierce,  1889,  23  Q.  B.  D.  316;  IVeall  v.  James, 
1893,  68  L.  T.  515;  4  R.  356.  Referred  to.  Baker  v.  Sayers,  1868,  17  L.  T.  579; 
Ex  parte  Jackson;  Be  Wheal  Consols  Minss  Company,  1870,  21  L.  T.  68;  Bermondsey 
Vestry  v.  Ramsey,  1871,  L.  R.  6  C.  P.  251  ;  Ex  parte  Chandler ;  Be  Davison,  1884,  13 
Q.  B.  D.  54  ;  Munster  v.  Cox,  1885,  10  A.  C.  688 ;  Be  Hodqson  ;  Beckett  v.  Bamsdale, 
1885,  31  Ch.  D.  184  ;  Odell  v.  Cormack,  1887,  19  Q.  B.  D.  228  ;  Camhefort  v.  Chapman, 
1887,  19  Q.  B.  D.  232;  Pilley  v.  Bobinson,  1887,  20  Q.  B.  D.  158;  Hammond  v. 
Schofield,  [1891]  1  Q.  B.  453  ;  W estmm-elami  Slate  Company  v.  Fielden,  [1891]  3  Ch.  15  ; 
British  South  Africa  Company  v.  Companhie  de  Mozambique,  [1893]  A.  C.  602  ;  Wegg- 
Prosser  v.  Evans,  [1894]  2  Q.  B.  101.] 

Debt  for  goods  sold  and  delivered.  Plea,  that  the  said  goods  were  sold  and 
delivered  by  the  plaintiff's  to  the  defendant  jointly  with  one  N.  T.  Smith,  and  not  to 
the  defendant  alone,  and  were  to  be  paid  for  to  the  plaintiff's  by  the  defendant 
jointly  with  the  said  N.  T.  Smith,  and  not  by  the  defendant  alone,  and  that 
the  said  monies  in  the  declaration  mentioned  were,  at  the  time  of  the  accruing 
thereof,  to  wit,  Ac,  due  from  the  defendant  and  the  said  N.  T.  Smith  jointly,  and  not 
from  the  defendant  alone  ;  that  the  said  monies  continuing  and  being  due  and 
payable  by  the  defendant  jointly  with  the  said  N.  T.  Smith,  the  plaintiff's  hereto- 
fore, to  wit,  &c.,  in  the  court  of  our  lady  the  Queen  at  Westminster,  impleaded  the 
said  N.  T.  Smith  in  an  action  of  debt,  for  the  detaining  and  not  paving  of  the  said 
monies  and  debt,  and  for  and  in  respect  of  the  same  identical  causes  of  action  in  the 
declaration  men-[495]-tioned ;  and  such  proceedings  were  thereupon  had  in  the  said 
action,  that  afterwards,  to  wit,  on  &c.,  the  plaintiffs,  by  the  consideration  and  judgment 
of  the  said  Court,  recovered  in  the  said  action  against  the  said  N.  T.  Smith  the  said 
several  monies  and  sum  of  £16,000  above  demanded,  as  also  901.  6s.  as  damages  and 
costs,  whereof  the  said  N.  T.  Smith  was  convicted,  as  by  the  record  and  proceedings 
thereof,  still  remaining  in  the  said  court  of  our  lady  the  Queen  at  Westminster,  more 
fully  and  at  large  appears ;  w^hich  said  judgment  still  remains  in  full  force  and  effect, 
and  not  the  least  reversed  or  made  void.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  defendant  has  pleaded  in  bar  of 
the  action  matter  which  ought  to  have  been  pleaded,  if  at  all,  in  abatement ;  that  the 
plea  amounts  to  a  plea  of  never  indebted ;  that  the  plea  does  not  aver  that  the  monies 
were  not  due  from  the  defendant  and  N.  T.  Smith  severally  and  jointly  ;  that  the 
recovery  of  a  judgment  against  one  of  two  debtors  in  a  sum  certain  does  not  of  itself, 
or  without  satisfaction,  operate  in  law  to  bar  the  action  of  the  creditor  against  the 
other  debtor ;  and  that  the  plea  ought  to  have  concluded  with  a  statement  that  the 
defendant  was  ready  to  verify  it  by  the  lecord. 

Joinder  in  demurrer. 
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The  case  was  argued  on  the  21st  of  November,  by 

J.  Henderson,  in  support  of  the  demurrer.  The  position  which  is  to  be  maintained 
on  the  part  of  the  defendant  is,  that  a  judgment  recovered  against  one  of  several  joint 
debtors,  per  se,  without  satisfaction,  may  be  pleaded  in  Itar  to  an  action  against 
another  of  the  joint  debtors.  There  is  no  authority  for  such  a  position,  nor  is  it 
consistent  either  with  natural  justice  or  with  the  policy  of  the  law.  The  case  of  a 
verdict  and  judgment  against  one  of  several  tort  feasors  is  altogether  distinguishable. 
The  distinction  between  that  case  and  the  case  of  a  joint  debt  is  laid  down  in  [496] 
Brown  v.  Jfooftnn  (Cro.  Jac.  73),  where  Popham,  U.  J.,  says,  "The  difference  between 
this  case  and  the  case  of  debt  upon  an  obligation  against  two  is,  because  there  every 
of  them  is  chargeable,  and  liable  to  the  entire  debt ;  and  therefore  recovery  against 
the  one  is  no  bar  against  the  other  until  satisfaction."  [Parke,  B.  If  you  look  at  the 
same  case  as  reported  in  Yelverton,  67,  it  seems  to  refer  to  the  case  of  a  joint  and 
several  obligation  against  two  :  "  as  where  two  are  bound  to  J.  S.  jointly  and  severally, 
the  recover^'  and  execution  against  one  is  no  bar  against  the  other  ;  for  execution  is 
no  satisfaction  of  the  £100  demanded."]  In  the  modern  cases  there  are  dicta  on  this 
subject,  some  one  way,  some  the  other,  some  doubtful.  In  Bell  v.  Bayikes  (3  Man.  & 
G.  2.58  ;  3  Scott,  N.  K.  497),  Maule,  J.,  saj's,  "  It  may  be  that  taking  security  of  a 
higher  value  from  one  of  two  joint  debtors  would  cause  a  merger."  [Parke,  B.  That 
observation  is  applied  to  the  case  of  a  bond  given  by  one  of  two  joint  debtors  to  a 
creditor  by  simple  contract.]  In  IValters  v.  Smith  (2  B.  &  Adol.  892),  Lord  Tenterden 
throws  out  an  intimation  that  the  mere  recovery  against  one  of  two  joint  debtors  will 
not  exempt  the  other  from  liability.  [Parke,  B.  There  the  sum  paid  b}'  one  of  the 
joint  debtors  was  not  meant  to  be  in  discharge  of  the  plaintilT's  rights  against  all  other 
parties.]  Taunton,  J.,  says,  in  the  same  case,  "A  release  given  to  one  of  two  joint 
contractors  enures  to  the  benefit  of  both.  So,  a  judgment  and  satisfaction  as  to  the 
one  is  a  stay  of  proceedings  against  the  other."  In  Lechmere  v.  Fletcher  (1  C.  &  M.  63-1), 
on  the  other  hand,  Bayle)',  B.,  adverting  to  the  language  of  Popham,  C.  J.,  in  Brotvn 
V.  Ji'oolton,  says,  "If,  indeed,  that  were  the  case  of  a  joint  bond,  and  not  a  joint  and 
several  bond,  we  have  been  referred  to  no  authority  which  goes  that  length  ;  it  may 
be,  that  where  you  sue  and  re-[497]-cover  a  judgment  against  one  debtor  only,  on  a 
contract  which  is  joint  and  not  several,  your  right  to  sue  on  the  joint  contract  is 
destroyed."  That  is,  however,  a  mere  ol)iter  dictum.  [Parke,  B.  It  is  thus  far  an 
authority,  that,  if  the  Court  had  thought  the  judgment  was  no  bar,  they  need  not  have 
gone  into  the  case.]  The  action  in  that  case  was  founded  upon  the  new  promi.se  made 
by  the  defendant  to  pay  his  proportion  of  the  debt,  and  the  question  to  be  decided 
was  irrespective  of  the  validity  of  the  original  co)itract.  At  all  events,  its  authority 
depends  upon  the  correctness  of  the  construction  put  upon  the  sixth  resolution  in 
Iliggeiis's  case  (6  Kep.  44  b.) : — "  And  as  to  the  case  which  has  been  objected,  that 
where  two  are  bound  jointl}'  and  severally,  and  the  obligee  has  judgment  against  one 
of  them,  yet  that  he  may  sue  the  other,  it  was  well  agreed."  The  reason  of  the  rule 
applies  as  strongly  to  a  joint  as  to  a  joint  and  several  obligation,  and  it  is  laid  down 
accordingly  without  ((ualiticatiou  in  Bruvm  v.  JVontton,  as  reported  in  Cro.  Jac.  ;  and 
also  in  Com.  Dig.,  "  Action  "  (K.  4).  So,  under  the  .same  title,  (L.  4),  pi.  2,  it  is 
said,  "  As  if  two  be  bound  in  a  bond,  a  recovery  and  execution  against  one  is  no  bar 
in  an  action  upon  the  same  bond  against  the  other  obligor."  [Parke,  B.  That  is 
merely  a  repetition  of  the  old  cases  relating  to  joint  and  several  bonds.]  The  debt  is 
due  equally  from  each  of  the  joint  debtors,  and  capable  of  recovery  from  each,  unless 
he  resort  to  the  rule  of  law  as  to  the  joinder  of  his  co-contractors,  by  a  plea  in 
abatement:  ll''helpdah''s  case  (o  Rep.  119  a.),  ]!ice  v.  S'hute  (.5  Burr.  2011)  For  some 
purposes,  even  as  against  the  party  to  the  judgment,  the  debt  is  still  due  ;  not,  indeed, 
for  the  purpose  of  suit,  but  as  to  the  relation  of  debtor  and  creditor:  Ex  parte  Bnjant 
(2  Rose,  B.  0.  1),  Bryant  v.  IFithers  (2  M.  it  Selw.  123).  [Parke,  B.  Your  argument 
goes  the  length  of  saying,  that,  on  every  joint  debt,  it  is  joint  and  several,  [498]  just 
the  same  as  if  the  debtors  had  jointly  and  severally  promised  to  pay.]  It  is  .several 
except  for  the  purpose  of  the  joinder  of  parties  in  the  action  ;  and  that  is  a  matter 
which  has  always  been  vieweil  with  disfavour  by  the  legislature  and  the  courts,  who 
have  affoiiled  all  facilities  to  the  suing  of  one  of  the  delitors  only.  Both  owe  the 
debt  ;  one  of  them,  if  sued  alone,  may  insist,  by  a  particular  proceeding,  on  tiio  other 
being  joined  in  the  action  ;  but  if  he  do  not,  all  the  remedy  is  sevei-al.  [Alderson,  B. 
Here  the  plaintiff,  by  bringing  the  action  against  the  other  debtor,   has  prevente<l  the 
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defendant  from  pleading  the  non-joinder  in  abatement.]  The  judgment  against  the 
other  delitor,  for  all  purposes  except  as  between  the  plaintiff  and  that  debtor,  leaves 
the  nature  of  the  debt  and  the  relation  of  the  parties  as  it  was  before.  As  to  him  it 
is  made  a  several  debt ;  but  for  all  other  purposes  it  remains  a  joint  debt,  without  anj^ 
change  of  the  rights  or  remedies  incident  to  it.  To  what  class  of  discharge  is  this  to 
be  attributed  1  There  is  no  estoppel,  no  satisfaction,  no  discharge  as  to  the  present 
defendant,  by  merger  in  a  higher  security.  By  a  proper  plea  in  abatement,  the 
defendant  would  have  barred  this  action  ;  but  by  this  mode  of  pleading  he  evades  all 
the  safeguards  which  the  law  has  applied  to  the  plea  in  abatement.  The  ease  of  the 
defendant  depends  upon  this,  that  by  the  former  judgment  all  the  liability  of  the  then 
defendant,  as  a  contracting  party,  is  gone :  if  so,  by  proceeding  under  the  3  &  4 
Will.  3,  e.  42,  s.  10,  there  would  be  a  complete  remedy  against  the  present  defendant 
for  all  the  costs.  [Alderson,  B.  If  parties  make  a  joint  obligation,  does  it  not  mean 
that  they  agree  to  be  liable  to  be  jointly  sued  I  if  a  joint  and  several  one,  that  the 
creditor  may  sue  them  jointly  and  severally,  to  which  the  law  superadds  this,  that  he 
may  sue  one  of  them,  unless  he  raises  the  defence  of  the  non -joinder  by  plea  in 
abatement  1  But  what  principle  can  give  the  creditor,  in  the  case  of  a  joint  obligation, 
several  suits  ^  That  is  contrary  to  the  bargain.]  [499]  The  law  says  that  a  joint 
debt  is  a  joint  and  several  debt  for  all  purposes,  except  that  of  form  in  respect  to  the 
plea  in  abatement.  .Suppose  one  of  the  joint  debtors  is  abroad,  is  the  creditor  to  wait 
until  he  return,  at  the  risk  of  losing  his  debt  altogether?  Although  this  question  has 
never  been  directly  decided  in  the  courts  of  this  country,  there  has  been  an  express 
decision  on  the  point  in  the  Supreme  Court  of  the  United  States,  according  to  which 
this  plea  is  bad  :  Sheehj  v.  Mamienlle  (6  Cranch's  Reports,  253). 

There  are  also  other  formal  objections  to  the  plea.  First,  the  declaration  alleges  a 
debt  due  from  the  defendant  alone  ;  the  plea  alleges  a  joint  debt  from  him  and  Smith, 
and  that  is  admitted  by  the  demurrer ;  but  the  plea  does  not  shew  e.x:pressly,  that  the 
debt  was  not  several  as  well  as  joint.  [Parke,  B.  You  ought  to  have  replied 
that;  it  must  be  taken  to  be  joint  until  you  shew  it  to  be  several  also.  Rolfe,  B. 
If  it  were  joint  and  several,  it  would  not  be  true  that  Smith  was  sued  for  "  the 
same  identical  causes  of  action  in  the  declaration  mentioned."]  Secondly,  it  ought 
to  have  been  a  plea  in  abatement.  It  will  be  said,  on  the  authority  of  Mainwanng 
v,  Newman  (2  Bos.  &  P.  120),  and  other  cases,  that  where  it  will  not  give  a  better 
writ,  the  plea  may  be  in  bar.  [Parke,  B.  Here  it  cannot  give  a  better  writ, 
because,  as  to  the  other  co-contractor,  the  debt  is  merged  in  the  judgment. 
Alderson,  B.  There  must  be  some  other  action  which  it  is  feasible  to  bring,  after 
the  plea  in  abatement  is  disposed  of.]  Thirdly,  the  plea  ought  to  have  concluded 
with  a  verification  by  the  record.  It  is  no  excuse  that  there  is  also  matter  in  the 
plea  that  might  be  tried  in  pais,  the  foundation  of  the  plea  being  a  judgment.  Lastly, 
the  want  of  a  prayer  of  judgment,  which  the  New  Kules  specially  preserve  in  cases  of 
estoppel,  is  another  formal  objection. 

Bramwell,  contra.  This  plea  is  good  in  substance  and  [500]  in  form.  With 
respect  to  the  first  and  main  ground  of  objection,  two  admissions  have  been  made  in 
the  argument  on  the  other  side,  which  are  fat<il  to  the  plaintiffs  case  :  first,  that  there 
could  be  no  good  answer  to  a  plea  in  abatement  in  this  case ;  at  one  time,  therefore, 
according  to  the  plaintiffs  admission,  the  action  was  not  maintainable  against  the 
defendant,  if  he  availed  himself  of  a  plea  in  abatement :  and,  secondly,  that  it  cannot 
be  denied  that  that  which  is  an  answer  as  to  one  of  the  joint  debtors,  is  so  as  to  the 
other  also  ;  if  that  be  so,  it  inevitably  follows  that  the  defendant  has  the  same  answer 
now,  in  the  manner  in  which  he  has  pleaded  it.  Suppose  Smith  the  co-contractor 
with  the  defendant,  had  died  or  gone  abroad  since  the  judgment  was  recovered  against 
him,  in  that  case  the  defendant  could  not  plead  the  nonjoinder  in  abatement ;  so  that 
it  must  be  argued,  that  the  plaintiff,  merely  by  Smith's  death  or  leaving  the  country, 
might  acquire  a  right  to  maintain  the  present  action.  The  plaintiff  is  driven  to  rely 
on  the  3  &  4  Will.  4,  c.  42,  s.  10;  but  the  words  of  that  section,  "not  liable  as  a 
contracting  party  or  parties,"  apply  only  to  persons  who  were  not  parties  to  the 
original  contract,  and  therefore  never  could  have  been  sued  as  contracting  parties ; 
not  to  jjersons  who  were  originally  liable,  but  have  been  subsequently  discharged. 
The  remedy  given  by  that  statute,  therefore,  could  not  avail  the  plaintiff  in  this  case. 
With  respect  to  the  case  of  JVatters  v.  Smith,  it  is  clear  that  the  defendant  who  was 
sued  in  that  case  could  not,  on  a  plea  in  bar,  rely  on  matter  which  could  only  have 
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been  the  subject  of  a  plea  in  abatement ;  viz.  either  the  nonjoinder  of  Hunter,  or  the 
pendency  of  the  action  against  him.  Jn  the  case  in  the  American  courts,  perhaps 
Jameson,  the  person  mentioned  in  the  plea,  would  have  been  estopped  by  his  promise 
to  say  that  he  was  not  severally  liable.  [Parke,  B.  The  judgment  does  not  proceed 
on  that.]  In  I)iH  v.  J!nnh:^,  the  whole  case  proceeded  on  the  ground  of  its  being 
assumed  that  a  recovery  [501]  against  one  joint  debtor  bars  the  action  against  the 
other  ;  otherwise  it  would  have  been  unnecessary  to  go  into  the  other  facts  of  the  ca.sc. 
The  question  there  was,  whether  a  judgment  in  favour  of  trustees  created  a  merger 
of  a  right  of  acting  in  favour  of  a  cestui  que  trust.  The  like  observation  applies  to 
Drake  V.  Mitchell  (3  East,  251),  and  also  to  Lechmcre  v.  Fletcher ;  and  there  can  be  no 
doubt,  from  the  latter  case,  what  was  the  opinion  of  Bayley,  B.,  on  that  subject.  He 
says,  "If,  on  a  joint  contract,  you  have  sued  one,  and  entered  judgment  against  him, 
there  might  be  an  invincible  obstacle,  because,  upon  a  new  action  against  another  of 
the  parties  to  the  contract,  the  defendant  would  have  a  right  to  plead  that  he  made 
no  promise  except  with  the  other  defendant,  against  whom  the  judgment  was  entered, 
and  he  could  not  be  joint."  It  is  undoulitedly  stated  in  Com  Dig.,  in  the  place 
already  cited,  that  recovery  and  execution  against  one  joint  obliger  is  no  bar  in  an 
action  against  the  other ;  but  the  direct  contrary  is  laid  down  immediately  before, 
(K.  4) : — "A  recovery  against  one  obliger,  and  execution,  will  be  a  bar  in  debt  against 
the  other."  The  dillerence  is  explicable  by  reference  to  the  authorities  relating 
respective!}'  to  joint  and  to  joint  and  several  obligations.  The  distinction  is  pointed 
out  in  Dennis  v.  Payn  (Cro.  Car.  551)  The  principle  is,  that  a  person  who  enters 
into  a  joint  contract  has  a  right  to  say  he  will  not  be  sued  but  with  his  co-contractor, 
and  the  plaintill"  by  his  act  cannot  deprive  him  of  that  right.  If  the  action  be  brought 
against  the  two,  and  it  be  discharged  as  against  one,  it  is  discharged  also  as  against 
both.  That  proposition  is  unqualified,  except  as  to  personal  discharges  by  statute  : 
Sen/on  v.  Henson  (2  Lev.  220),  Nedham's  cane  (8  Kep.  136  a.).  How,  then,  can  the 
plaintiff  be  in  a  better  situation  by  suing  one  of  them  only  in  the  first  instance? 

[502]  With  respect  to  the  necessity  of  a  plea  in  abatement,  it  is  strange  to  .say 
that  a  defendant,  who  is  bound  to  give  a  better  writ,  must  state  in  bis  plea  that  which 
shews  that  no  writ  lies.  Besides,  non  constat  that  the  defendant  could  plead  in 
abatement,  or  could  state  that  Smith  is  within  the  jurisdiction.  Then,  as  to  the 
objection  that  there  is  no  verification  by  the  record;  what  is  it  that  the  defendant 
must  have  stated  that  he  is  ready  to  verify  bj'  the  record  ? — all  the  facts  before  stated. 
[Parke,  B.  Whereas,  on  a  plea  of  judgment  recovered,  prima  facie  there  is  one  fact 
only,  which  is  matter  of  record,  until  the  plaintiff  new  assigns.]  The  record  would 
afford  no  verification  of  this  plea.  [Parke,  B.  As  to  the  prayer  of  judgment, 
that  is  not  necessary  by  the  New  Rules;  the  plea  does  not  operate  by  way  of 
estoppel.] 

Henderson  was  heard  in  reply. 

Cur.  adv.  vult. 

Pauke,  B.  The  plea  in  this  case,  to  an  action  of  debt,  stated,  that  the  contract 
in  the  declaration  was  made  by  the  plaintiff  with  the  defendant  and  one  N.  T.  Smith 
jointly,  and  not  with  the  defendant  alone;  and  that,  in  liSl.'i,  the  plaintiff  recovered 
a  judgment  against  Smith  for  the  same  debt,  with  costs,  "as  appears  by  the  record 
remaining  in  the  Court  of  (,)ucen's  Bench,  which  judgment  still  remains  in  full  force 
and  unreversed,"  concluding  with  the  common  verification. 

To  this  plea  there  was  a  demurrer,  assigin'ng  several  special  causes :  first,  that  it 
was  a  plea  in  abatement  not  properly  pleaded  :  to  which  the  answer  is,  that  the  plea 
does  not  give  a  better  writ,  and  is  clearly  a  plea  in  bar.  Secondly,  that  it  amounts 
to  the  general  issue,  which  it  certainly  does  not,  for  it  admits  a  debt  originally  due. 
Thirdly,  that  it  does  not  aver  that  the  debt  was  not  due  from  the  defendant  and 
Smith  severally,  as  well  as  jointly  ;  [503]  to  which  it  was  properly  answered,  that 
the  plea  sufficiently  shews  the  identical  contract  declared  upon  to  be  joint,  and  that 
it  cannot  be  contended,  prima  facie  at  least,  that  the  same  contract  was  both  jf)int 
and  several.  And,  lastly,  it  was  objected,  that  the  plea  ought  to  have  concluded 
with  a  verification  by  the  record.  The  Court,  however,  intimated  its  opinion,  that 
such  an  averment,  though  proper  when  the  plea  contains  matter  of  record  only,  was 
not  proper  where  the  averment  of  matter  of  record  was  mixed  with  avei'ments  of 
matters  of  fact,  on  which  an  issue  of  fact  may  be  taken.  In  the  case  of  a  plea  of 
judgment  recovered  for  the  same  cause  of  action,  the  matter  of  record  is  the  only 


210  KING   V.  HO  A  RE  13M.  &W.  504. 

thing  which  can  be  directly  put  in  issue  on  the  plea.  If  the  judgment  were  recovered 
for  another  cause,  there  must  be  a  new  assignment. 

The  matters  of  form  being  disposed  of,  the  question  is  reduced  to  one  of  substance  : 
whether  a  judgment  recovered  against  one  of  two  joint  contractors  is  a  bar  in  an 
action  against  another. 

It  is  remarkable  that  this  question  should  never  have  been  actually  decided  in  the 
courts  of  this  country.  There  have  been,  apparently,  conflicting  dicta  upon  it.  Loi'd 
Tenterden,  in  the  case  of  Watfers  v.  Smith  (2  B.  &  Ad.  892),  is  reported  to  have  said, 
that  a  mere  judgment  against  one  would  not  be  a  defence  for  another.  My  Brother 
Maule  stated,  in  that  of  Bell  v.  Bankes  (3  Man.  &  G.  267),  that  a  security  by  one  of 
two  joint  debtors  would  merge  the  remedy  against  both.  In  the  case  of  Lechmere  v. 
Fldclier  (1  C.  &  M.  634),  Bayley,  B.,  strongly  intimates  the  opinion  of  the  Court  of 
Exchequer,  that  the  judgment  against  one  was  a  bar  for  both  of  two  joint  debtors  ; 
though  the  point  was  not  actually  ruled,  as  the  case  did  not  require  it.  In  the  absence 
of  any  positive  authority  upon  the  precise  question,  we  must  decide  it  upon  principle, 
and  by  analogy  to  other  authorities  ;  and  [504]  we  feel  no  difficulty  in  coming  to  the 
conclusion  that  the  plea  is  good. 

If  there  be  a  breach  of  contract,  or  wrong  done,  or  any  other  cause  of  action  by 
one  against  another,  and  judgment  be  recovered  in  a  court  of  record,  the  judgment  is 
a  bar  to  the  original  cause  of  action,  because  it  is  thereby  reduced  to  a  certainty,  and 
the  object  of  the  suit  attained,  so  far  as  it  can  be  at  that  stage  ;  and  it  would  be  useless 
and  vexatious  to  subject  the  defendant  to  another  suit  for  the  purpose  of  obtaining 
the  same  result.  Hence  the  legal  maxim,  "  transit  in  rem  judicatam," — the  cause  of 
action  is  changed  into  matter  of  record,  which  is  of  a  higher  nature,  and  the  inferior 
remedy  is  merged  in  the  higher.  This  appears  to  be  equally  true  where  there  is  but 
one  cause  of  action,  whether  it  be  against  a  single  person  or  many.  The  judgment  of 
a  court  of  record  changes  the  nature  of  that  cause  of  action,  and  prevents  its  being 
the  subject  of  another  suit,  and  the  cause  of  action,  being  single,  cannot  afterwards 
be  divided  into  two.  Thus  it  has  been  held,  that  if  two  commit  a  joint  tort,  the 
judgment  against  one  is,  of  itself,  without  execution,  a  suttlcient  bar  to  an  action 
against  the  other  for  the  same  cause :  Brown  v.  IFooUon  (Yelv.  67  ;  and  S.  C,  Cro. 
Jac.  73  ;  and  Mooi',  762).  And  though,  in  the  report  in  Yelverton,  expressions  are 
used  which  at  first  sight  appear  to  make  a  distinction  between  actions  for  unliquidated 
damages  and  debts,  yet  upon  a  comparison  of  all  the  reports,  it  seems  clear  that  the 
true  ground  of  the  decision  was  not  the  circumstance  of  the  damages  being  unliqui- 
dated. Chief  Justice  Popham  (Cro.  Jac.  74)  states  the  true  ground.  He  says,  "If 
one  hath  judgment  to  recover  in  trespass  against  one,  and  damages  are  certain,"  (that 
is,  converted  into  certainty  by  the  judgment),  "althouoh  he  be  not  satisfied,  yet  he 
shall  not  have  a  new  action  for  this  tres-[505]-pass.  By  the  same  reason,  e  contra,  if 
one  hath  cause  of  action  against  two,  and  obtain  judgment  against  one,  he  shall  not 
have  remedy  against  the  other ;  and  the  difference  betwixt  this  case  and  the  case  of 
debt  and  obligation  against  two  is,  because  there  every  of  them  is  chargeable,  and 
liable  to  the  entire  debt ;  and,  therefore,  a  recovery  against  one  is  no  bar  against  the 
other,  until  satisfaction."  And  it  is  quite  clear  that  the  Chief  Justice  was  referring 
to  the  case  of  a  joint  and  several  obligation,  both  from  the  argument  of  the  counsel, 
as  reported  in  Cro.  Jac,  and  the  statement  of  the  case  in  Yelverton. 

We  do  not  think  that  the  case  of  a  joint  contract  can,  in  this  respect,  be  distin- 
guished from  a  joint  tort.  There  is  but  one  cause  of  action  in  each  case.  The  party 
injured  may  sue  all  the  joint  tort  feasors  or  contractors,  or  he  may  sue  one,  subject  to 
the  right  of  pleading  in  abatement  in  the  one  case,  and  not  in  the  other  ;  but,  for  the 
purpose  of  this  decision,  they  stand  on  the  same  footing.  Whether  the  action  is 
brought  against  one  or  two,  it  is  for  the  same  cause  of  action. 

The  distinction  between  the  case  of  a  joint  and  several  contract  is  very  clear.  It 
is  argued  that  each  part}'  to  a  joint  contract  is  severally  liable,  and  so  he  is  in  one 
sense,  that  if  sued  severally,  and  he  does  not  plead  in  abatement,  he  is  liable  to  pay 
the  entire  debt ;  but  he  is  not  severally  liable  in  the  same  sense  as  he  is  on  a  joint 
and  several  bond,  which  instrument,  though  on  one  piece  of  parchment  or  paper,  in 
eflect  comprises  the  joint  bond  of  all,  and  the  several  bonds  of  each  of  the  obligors, 
and  gives  different  remedies  to  the  obligee.  Another  mode  of  considering  this  case  is 
suggested  by  Bayle}',  B.,  in  the  case  of  Lechmere  v.  Fletcher,  and  was  much  discussed 
during  the  argument,  and  leads  us  to  the  same  conclusion.     If  there  be  a  judgment 
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against  one  of  two  joint  eontnictors,  and  the  other  is  sued  .afterwards,  can  he  plead 
in  abatement,  or  not  ?  If  he  cannot,  he  would  be  deprived  of  a  [506]  right  by  the 
act  of  the  plaintiff",  without  his  privity  or  concurrence,  in  suing  and  obtaining  judg- 
ment against  the  other.  If  he  can,  tlaen  he  may  plead  in  bar  the  judgment  against 
himself ;  and  if  that  be  not  a  bar,  the  plaintilf  might  go  on,  either  to  obtain  a  joint 
judgment  against  himself  and  bis  co-contractor,  so  that  he  would  be  twice  troubled 
for  the  same  cause  ;  or  the  plaintiff'  might  obtain  another  judgment  against  the  co- 
contractor,  so  that  there  would  be  two  separate  judgments  for  the  same  debt.  Further, 
the  case  would  form  another  exception  to  the  general  rule,  that  an  action  on  a  joint 
debt,  barred  against  one,  is  barred  altogether ;  the  only  exception  now  being,  where 
one  has  pleaded  matter  of  personal  discharge,  as  bankruptcy  and  certificate.  It  is  ijuito 
clear,  indeed,  and  was  hardl}-  disputed,  that  if  there  were  a  plea  in  abatement,  both 
must  be  joined,  and  that  if  they  were,  the  judgment  pleaded  by  one  would  he  a  bar 
for  both ;  aud  it  is  impossible  to  hold  that  the  legal  effect  of  a  judgment  against  one 
of  two  is  to  depend  on  the  contingency  of  both  being  sued,  on  the  one  against  whom 
judgment  is  not  obtained  being  sued  singly,  and  not  pleading  in  abatement.  These 
considerations  lead  us,  quite  satisfactorily  to  our  own  minds,  to  the  conclusion,  that 
where  judgment  has  been  obtained  for  a  debt,  as  well  as  a  tort,  the  right  given  by 
the  record  merges  the  inferior  remedy  by  action  for  the  same  debt  or  tort  against 
another  party. 

During  the  argument,  a  decision  of  the  Chief  Justice  Marshall,  in  the  Supremo 
Court  of  the  United  States,  was  cited  as  being  contrary  to  the  conclusion  this  Court 
has  come  to  ;  the  case  is  that  of  Sheehi/  v.  31andcrille.  We  need  not  say  we  have  the 
greatest  respect  for  ever}'  decision  of  that  eminent  Judge,  l)ut  the  reasoning  attributed 
to  him  by  that  report  is  not  satisfactory  to  us  :  aud  we  have  since  been  furnished  with 
a  report  of  a  subsequent  case,  in  which  that  authority  was  cited  and  considered,  and 
in  which  the  Supreme  Judicial  Court  of  Massachusetts  de-[507]-cided,  that,  in  an 
action  against  two  on  a  joint  note,  a  judgment  against  one  was  a  bar  :  JFard  v.  Johnson 
(15  Tyng's  Reports,  148). 

For  those  reasons,  we  are  of  opinion  that  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 

Whitmore  and  Another,  Assignees  of  John  Shury  and  John  James  Shury,  Bank- 
rupts V.  Black  and  Another.  Nov.  5,  1844. — Goods  were  seized  under  a 
fi.  fa.  issued  upon  a  judgment  on  a  warrant  of  attorney,  after  an  act  of  bankruptcy 
committed  by  the  dclttor,  against  whom  a  fiat  issued  before  the  goods  were  sold. 
The  assignees  gave  the  sheriff"  notice  not  to  sell,  and  he  brought  the  parties 
before  a  Judge  by  an  interpleader  order.  The  Judge  directed  that  the  goods 
should  be  sold,  and  the  money  brought  into  court  to  aliide  the  event  of  an  issue 
to  be  tried  between  the  execution  creditor  and  the  assignees.  The  latter  made 
no  objection,  and  did  not  suggest  any  other  mode  of  disposing  of  the  goods, 
which  were  accordingly  sold  by  the  sheriff's  auctioneer.  The  execution  creditor 
subsequently  abandoned  all  claim  to  the  goods,  and  the  proceeds  of  the  sale  were 
paid  out  of  court  to  the  assignees : — Held,  that  the  assignees  were  not  entitled, 
as  matter  of  law,  to  recover,  in  an  action  of  trover  against  the  execution  creditor, 
the  diff'erence  between  the  produce  of  the  sale  and  the  value  of  the  goods  at  the 
time  of  the  seizure  ;  and  that  it  was  no  misdirection  in  the  Judge  to  state  to  the 
jury,  that,  if  they  thought  the  sale  was  bona  fide,  they  might  consider  the 
produce  of  it  as  the  measure  of  damages. 

[S.  C.  2  D.  &  L.  445  ;  14  L.  J.  Ex.  19  ;  8  Jur.  1103.] 

Trover  by  the  plaintiffs  as  assignees.  The  defendant  pleaded  payment  into  court 
of  £\,  to  which  the  ])laintiff's  replied,  damages  ultri.  At  the  trial,  before  Pollock,  C  B., 
at  the  London  Sittings  after  last  Trinity  Term,  it  appeared  that,  in  the  year  18.'S9, 
the  bankrupts  had  executed  a  warrant  of  attorney  to  the  defendants,  to  whom  they 
were  indebted.  On  the  IGth  of  June,  18.39,  they  committed  an  act  of  bankruptcy,  on 
which  a  fiat  issued  on  the  2 1st,  and  they  were  duly  adjudged  bankrupts.  On  the 
17th  of  June  the  defendant  entered  u|)  judgment  on  the  warrant  of  attorney,  and 
issued  out  a  t\.  fa.  thereon,  under  which  the  slieiiff',  on  the  same  day,  levied  upoTi  the 
goods  of  the  bankrupts.     On   the  Gth  of  July  the   |)lainlitl's  wore  ap-[508]-pointcd 
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assignees,  and  on  the  12th  they  gave  the  sheiiff  notice  not  to  sell  the  goods.  On  the 
following  day  the  sheriff  took  out  a  summons  for  relief  under  the  Interpleader  Act, 
which  was  heard  before  Patteson,  J. ;  and  the  learned  Judge  made  an  order  that  the 
goods  should  be  sold,  and  the  money  brought  into  court,  and  that  the  title  to  the 
goods  should  be  tried  in  an  issue,  in  which  the  execution  creditors  (the  present 
defendants)  were  to  be  plaintiffs,  and  the  assignees  defendants.  The  assignees  made 
no  objection  to  this  mode  of  disposing  of  the  goods,  which  accoi'dingly  were  sold  by 
auction,  a  few  days  afterwards,  by  the  sheriff's  auctioneer.  The  execution-creditors, 
however,  failed  to  deliver  the  issue,  and  abandoned  their  claim  to  the  goods,  and  the 
proceeds  of  the  sale  were  thereupon  paid  out  of  court  to  the  assignees,  who  brought 
the  piesent  action  to  recover  the  difference  between  the  alleged  value  of  the  goods  at 
the  time  of  the  seizure  by  the  sheriff,  and  the  amount  produced  by  the  sale.  The 
Lord  Chief  Baron,  in  summing  up,  told  the  jury,  that,  if  they  thought  the  sale  was 
fair  and  bona  fide,  as  the  assignees  were  bound  to  sell,  the  amount  produced  by  the 
sale  might  be  taken  as  the  value  of  the  goods.  The  jury  found  for  the  defendants, 
and  his  Lordship  gave  the  plaintiffs  leave  to  move  to  enter  a  verdict  for  such  amount 
of  damages  as  should  be  determined  by  an  arbitrator,  if  the  Court  should  be  of  opinion 
that  they  were  entitled  to  recover  damages. 

Humfrey  now  moved  accordingly.  The  defendants,  by  their  abandonment  of  all 
claim  to  the  goods,  admitted  that  they  had  originally  no  right  to  seize  them,  and  were 
mere  wrongdoers  in  doing  so.  That  being  so,  the  assignees  had  a  right  to  the  full 
amount  of  the  real  value  of  the  goods  at  the  time  of  their  conversion  by  the  seizure, 
and  consequently  were  entitled  to  recover  in  this  action  the  excess  of  that  value 
beyond  the  amount  actually  produced  by  the  sale  [509]  under  the  execution. 
GlasqMolc  V.  Young  (9  B.  &  C.  696  ;  4  Man.  &  E.  533)  is  an  authority  for  the  plaintiffs. 
There  the  sheriff,  under  a  fi.  fa.  against  A.,  seized  and  sold  the  furniture  in  his  house, 
in  which  he  lived  with  a  woman  to  whom  he  had  been  married,  and  who  was  the 
owner  of  the  goods  before  the  marriage  ;  and  the  woman  having  afterwards  discovered 
that  the  marriage  was  void,  it  was  held  that  she  was  entitled  to  recover,  in  trover 
against  the  sheriff,  the  full  value  of  the  goods,  and  not  merely  the  price  for  which 
they  had  been  sold  under  the  execution.  In  Clarh  v.  NichoUon  (6  C.  &  P.  712),  it 
was  held,  that  where  a  sheriff  took  in  execution  and  sold  the  goods  of  a  debtor, 
after  he  had  committed  an  act  of  bankruptcy,  the  jury,  in  an  action  of  trover  by  the 
assignees,  might  allow  the  sheriff  the  expenses  of  the  sale,  if  they  should  think  that 
the  assignees  must  have  sold  the  goods  if  they  had  not  been  sold  by  the  sheriff;  but 
that  they  were  not  bound  to  do  so.  In  this  case  the  defendants,  by  their  tortious  act, 
were  the  occasion  of  the  goods  being  sold  by  auction,  and  ought  to  jsay  in  damages 
the  loss  occasioned  thereby.  Had  the  goods  been  disposed  of  in  any  other  way,  they 
must  have  realized  more. 

Pollock,  C.  B.  An  execution  after  a  secret  act  of  bankruptcy  is  not  like  the 
mere  wrongful  taking  of  another's  goods  without  any  authority  whatever.  In 
Glanspook  V.  Young,  the  wife,  whose  goods  were  taken  in  execution,  was  under  no 
obligation  whatever  to  sell  her  goods,  and  therefore  was  rightl_y  replaced  in  the  same 
condition  as  when  they  were  taken  from  her ;  but  here  the  assignees  were  themselves 
bound  to  sell  the  goods  ;  and  if  they  thought  the  sale  by  auction  was  likely  to  be 
ruinous,  they  might  have  interposed  when  the  parties  were  before  the  Judge,  and 
had  the  goods  delivered  ujd  to  them  on  other  terms ;  instead  of  doing  so,  they  stood 
by  and  allowed  an  [510]  order  to  be  made  for  the  sale  by  the  sheriff.  I  am  not  aware 
of  anj'  case  in  which  assignees  of  a  bankrupt,  under  circumstances  like  the  present, 
have  recovered  the  full  value  of  the  goods  at  the  time  of  the  seizure.  They  are 
certainly  not  entitled  to  it  as  matter  of  law ;  it  depends  upon  the  discretion  of 
the  jury. 

Parke,  B.  It  seems  to  me  that  there  is  no  ground  for  a  rule  in  this  case.  It 
must  always  be  borne  in  mind  that  the  assignees  were  bound  to  sell  the  goods;  and 
although  their  value  at  the  time  of  the  conversion  may  afford  some  measure  of 
the  damages,  we  must  nevertheless  apply  the  qualification  that  the  assignees  them- 
selves were  compelled  to  sell.  Now,  my  Lord  Chief  Baron  did  not  lay  down  any 
different  rule ;  he  told  the  jury  to  consider  whether  the  sale  was  bona  fide,  and  they 
thought  it  was ;  and  that  being  so,  they  were  warranted  in  giving  the  amount 
produced  by  the  sale  as  the  value  of  the  goods  in  the  hands  of  the  assignees. 

GUKNEY,  B.     I  am  of  the  same  opinion.     The  jury  found  that  the  sale  was  bona 
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fide  ;  and  as  the  assignees,  when  before  the  Judge,  pointed  out  no  other  mode  of  sell- 
ing the  properly,  they  have  no  title  now  to  complain  that  the  amount  produced  by  the 
sale  was  taken  by  the  jury  as  the  fair  value  of  the  goods. 

RoLFE,  B.,  concurred. 

Rule  refused. 

[511]  Mallan  v.  May.  Nov.  25,  1844. — In  construing  intruments  the  words  are 
to  be  construed  according  to  their  strict  and  primary  acceptation,  unless  from 
the  conte.xt  of  the  instrument,  and  the  intention  of  the  parties  to  be  collected 
from  it,  they  appear  to  be  used  in  a  different  sense,  or  unless  in  their  strict  sense 
they  are  incapable  of  being  carried  into  effect ;  subject,  however,  to  this,  that 
the  meaning  of  a  particular  word  may  be  shewn,  by  parol  evidence,  to  be 
different  in  some  particular  place,  trade,  or  business,  from  its  proper  and  ordinary 
signification. — By  articles  of  agreement  between  A.,  described  as  "of  Great 
Russcll-strect,  Bloomsbury-square,  in  the  county  of  Middlese.^c,"  of  the  one  part, 
and  B.,  of  &c.,  of  the  second  part,  the  former  agreed  to  instruct  the  latter  in  the 
business  of  a  surgeon-dentist  for  a  term  of  four  years,  and  it  was  stipulated  that 
B.  should  not,  without  the  consent  of  A.,  carry  on  the  business  of  a  surgeon- 
dentist  "  in  London,  or  any  of  the  towns  or  places  in  England  or  Scotland " 
where  A.  may  have  been  practising  before  the  expiration  of  the  said  term  : — 
Held,  that,  in  its  strict  and  proper  meaning,  the  word  "  London  "  meant  the  city 
of  London,  in  which  sense  it  ought  to  be  understood,  as  there  was  nothing  in  the 
context  to  prevent  its  being  construed  in  its  proper  sense  :  and  that  a  statement 
in  the  case,  that  "  London  "  had  a  popular  or  colloquial  sense,  in  which  Great 
Rassell-street  would  be  understood  to  be  within  its  limits,  was  not  sufficient  for 
the  purpose  of  causing  a  different  construction  to  be  put  upon  that  word  in  the 
instrument. 

[S.  C.  14  L.  J.  Ex.  48 ;  9  Jur.  19.     See  II  M.  &  W.  6.53.     Referred  to,  Bruncr  v. 
Moore,  [1904]  1  Ch.  305.     Discussed,  Cave  v.  Ilwsell,  [1912]  3  K.  B.  537.] 

Special  case.  In  the  month  of  June,  1842,  the  plaintiffs  filed  a  bill  in  Chancery 
against  the  defendant,  praying,  amongst  other  things,  that  the  defendant  might  be 
restrained  from  either  directly  or  indirectly  (without  the  consent  in  writing  of  the 
plaintiffs)  carrying  on,  or  being  concerned  as  principal  or  assistant  or  agent,  or  in  any 
other  capacity,  in  the  profe.ssion  of  a  surgeon-dentist,  or  any  branch  thereof,  in 
"London,"  or  any  of  the  towns  or  places  in  England  or  Scotland  where  the  plaintiff's, 
or  the  said  defendant  on  their  account,  might  have  been  practising  befoie  the 
expiration  of  the  term  of  foiu-  years  mentioned  in  certain  articles  of  agreement,  which 
are  as  follows,  and  which  were  respectively  sealed  by  the  said  plaintill's  and  the  said 
defendant : — 

"Articles  of  agreement  made  and  entered  into  this  28th  day  of  Dccemboi-,  1835, 
between  Edward  Mallan  and  James  Mallan,  of  No.  32  Great  Russell-street,  Blooms- 
bury-square, in  the  county  of  Middlesex,  surgeon-dentists,  of  the  one  part,  and  Leon 
May,  of  No.  101  Princes.s-street,  Edinburgh,  in  the  kingdom  of  Scotland,  of  the 
second  part. 

"Whereas  the  said  parties  hereto  have  agreed  to  enter  into  such  contract  as 
hereinafter  contained  :  Now  these  presents  witness,  that  it  is  hereby  mutually  agreed 
and  declared  l)y  and  between  the  said  paities  hereto,  and  each  respectively  doth 
hereby,  for  himself,  his  heirs,  executors,  [512]  and  administrators,  covenant,  promise, 
and  agree  to  and  with  each  other  of  them,  his  heirs,  executors,  and  administrators,  in 
manner  following;  (that  is  to  say),  Firstly,  that  the  said  Leon  May  shall  bo  and 
become  assistant  to  the  said  Edward  Mallan  and  James  Mallan,  in  their  business  of 
suigeon-dentists,  for  aTid  during  the  term  of  four  years,  computed  fioMi  the  date 
hereof,  if  both  the  said  parties  shall  so  long  live,  provided  the  said  iiCon  May  conduct 
himself  properly  and  to  the  satisfaction  of  them  the  said  Edwaid  Mallan  and  James 
Mallan,  in  transacting  the  said  business.  Secondly,  that  the  said  Leon  May  shall 
and  will,  during  the  said  term  of  four  years,  aid  and  assist  in  the  said  business  in  a 
proper  niaiuier,  and  to  the  best  of  his  skill  and  ability.  Thirdly,  that  the  said  Kdward 
Mallan  and  James  Mallan  shall  and  will,  during  the  said  term,  instruct  the  said  Loon 
May  in  the  said  business  of  a  surgeon-dentist,  to  the  best  of  their  al)ility  ;  and  that 
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they  will,  during  the  said  term  of  four  ye<ars,  at  their  own  expense,  find  and  provide 
for  the  said  Leon  May  good  and  sufficient  meat,  drink,  and  lodging.  Fourthly,  that, 
after  the  expiration  of  the  said  term  of  four  years,  the  said  Leon  May  shall  not  nor 
will,  either  directly  or  indirectly,  without  the  consent  in  writing  of  the  said  Edward 
Mallan  and  James  Mallan,  carry  on,  or  be  concerned  as  principal,  assistant,  or  agent, 
or  in  any  such  capacity,  in  the  profession  of  surgeon-dentist,  or  any  branch  thereof, 
in  London,  or  in  any  of  the  towns  or  places  in  England  or  Scotland  where  the  said 
Edward  Mallan  and  James  Mallan,  or  the  said  Leon  May  on  their  account,  may  have 
been  practising  before  the  expiration  of  the  said  service;  and  shall  not  in  any  manner 
at  any  time  make  any  use  whatever  of  the  names  of  the  said  Edward  Mallan  and 
James  Mallan,  or  either  of  them,  on  his  cards,  plates,  or  advertisements,  or  otherwise 
howsoever,  having  reference  to  or  containing  any  statement  of  his  former  connexion 
with  the  said  Edward  Mallan  and  James  Mallan,  or  otherwise  howsoever.  [513] 
And  for  the  due  performance  of  the  stipulations  contained  herein,  in  the  fourth  article 
hereof,  on  the  part  of  the  said  Leon  May,  he  the  said  Leon  May  doth  hereby  bind 
himself,  his  heirs,  executors,  and  administrators,  to  the  said  Edward  Mallan  and 
James  Mallan,  their  executors  and  administrators,  in  the  sum  of  £500,  to  be  paid  to 
the  said  Edward  Mallan  and  James  Mallan,  their  executors  and  administrators,  by  the 
said  Leon  May,  his  executors  and  administrators,  on  any  breach  or  default  in  per- 
formance of  the  said  stipulation,  and  the  same  to  be  recovered  as  and  for  stipulated  or 
assessed  damages.  Provided  always,  and  it  is  expressly  understood  and  agreed,  that 
the  said  Leon  May  shall  not  be  liable  for  any  breach  of  the  said  stipulation  herein- 
before contained,  for  carrying  on  such  business  in  any  such  places  aforesaid,  not  herein 
expressly  named,  before  he  shall  know  that  the  place  where  he  is  so  doing  business  is 
prohibited  by  these  presents,  or  he  shall  have  leceived  notice  from  the  .said  Edward 
Mallan  and  James  Mallan,  or  one  of  them,  that  the  same  is  a  prohibited  place." 

The  said  Edward  Mallan  and  James  Mallan  did  not,  nor  did  either  of  them,  at  the 
time  of  entering  into  the  said  articles  of  agreement,  carry  on,  nor  had  either  of  them 
at  any  time  carried  on,  the  business  of  a  dentist  within  the  city  of  London,  in  the 
strict  and  confined  term  hereinafter  mentioned  ;  and  at  the  time  when  the  said  agree- 
ment was  entered  into,  the  said  Edward  Mallan  and  James  Mallan  carried  on  business 
at  the  said  house.  No.  32  Great  Eussell-street  aforesaid,  in  the  said  articles, 
mentioned. 

By  an  order  of  the  Court  of  Chancery  in  the  said  cause,  made  by  the  Vice- 
Chancellor  Knight  Bruce,  on  the  21st  of  June,  1842,  it  was,  amongst  other  things, 
ordered,  that  the  above-named  plaintiffs  should  be  at  liberty  to  proceed  at  law  touch- 
ing the  matters  in  question  in  the  said  cause.  An  action  of  covenant  was  accordingly 
afterwards  bi'ought  by  the  .-ibove-named  plaintifl's  against  the  above-named  [514] 
defendant,  wherein  the  plaintiU's  declared  on  the  said  articles  of  agreement,  and 
assigned  several  breaches  of  the  said  articles.(a)  A  copy  of  the  pleadings  and  judgment 
in  the  said  action  is  annexed  to  this  case,  and  the  same  may  be  referred  to  as  part  of 
the  case  by  the  parties  or  by  the  Court.  In  that  case  there  was  neither  argument  at 
the  bar,  nor  any  expression  of  opinion  by  the  Court,  upon  the  question  intended  to  be 
raised  in  this  case. 

After  the  expiration  of  the  term  of  four  years  mentioned  in  the  said  aiticles  of 
agreement,  the  said  Leon  May,  without  the  consent  in  writing  and  without  any  permit 
of  the  said  Edward  Mallan  and  James  Mallan,  or  either  of  them,  carried  on,  as 
principal,  the  profession  of  a  dentist  in  Great  Kussell-street,  Bloomsbury,  in  the 
county  of  Middlesex,  namely,  at  the  house  No.  32  in  that  street,  which  is  mentioned 
in  the  said  articles  of  agreement.  The  said  house  is  in  the  parish  of  St.  George, 
Bloomsbury,  the  street  being  situate  partly  in  that  parish  and  partly  in  the  parish  of 
St.  Giles-in-the-Fields.  The  city  of  London  is  an  ancient  city  and  county  of  itself, 
bounded  by  known  and  defined  limits  and  boundaries,  and  Great  Kussell-street  afore- 
said is  not,  nor  is  any  part  thereof,  or  of  the  parish  of  St.  Geoi'ge,  Bloomsbury,  or  of 
the  parish  of  St  Giles-in-the-Fields,  situate  within  the  city  of  London,  but  every  part 
of  Great  Russell-street  aforesaid  is  at  the  distance  of  more  than  half  a  mile,  in  a  direct 
line,  from  any  part  of  the  city  of  London.  London,  in  its  primary  and  strictly  correct 
sense,  means  the  city  of  London  ;  but  the  term  "  London  "  also  has  a  popular  and 
colloquial  signification,  used  to  denote  the  whole  of  the  cities  of  London  and  West- 

i 

(a)  The  declaration  is  given  in  the  report  of  that  case,  11  M.  &  W.  653. 
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minster,  ami  divers  adjacent  streets  and  places,  whiub  are  very  populous,  and 
exceeding  in  area,  as  well  as  in  population,  the  said  city  of  London.  The  term 
"Lon  [5i5]-don,"  in  the  s;iid  popular  and  colloquial  sense,  has  not  any  cerUiin  or 
defined  limits,  but  includes  Great  liussell-strect  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether,  by  reason  of  the  defendant 
Leon  May  ha\ing,  after  the  expiration  of  the  said  term  of  four  years,  carried  on,  as 
principal,  the  profession  of  surgeon-dentist  in  Great  Eussell-street,  an  action  for 
damages  has  accrued  to  the  said  Edward  Mallan  and  James  Mallan,  under  the  said 
articles  of  agreement. 

The  case  was  argued  (Nov.  18)  by 

Whateley,  for  the  plaintifl's.  The  term  "  London,"  in  this  agreement,  is  used  in 
the  popular  and  colloquial  signification  mentioned  in  the  case.  And  the  case  finds  as 
a  fact,  that  the  plaintifis  never  carried  on  business  in  "  Loudon,"  except  in  that  part 
which,  in  a  colloquial  sense,  is  included  in  that  term  ;  and  that  they  carried  on  business 
there  at  the  very  time  when  the  agreement  was  entered  into.  It  is,  therefore,  clear, 
that  they  intended  to  use  the  word  in  that  sense,  their  object  being  to  prevent  the 
defendant  from  practising  in  the  place  where  they  themselves  were  practising.  Letters 
addressed  to  persons  residing  in  that  neighbourhood  would  be  addressed  "Great  Kussell- 
street,  London  ;"  and,  in  ordinary  parlance,  London  means  the  district  of  the  metro- 
polis. In  Walker's  Gazetteer  it  is  said,  "London,  in  its  most  extensive  view,  as  the 
metropolis,  consists  of  the  city  properly  so  called,  the  city  of  Westminster,  and  the 
borough  of  Southwark,  besides  the  suburbs  in  Middlesex  and  Surre}',  within  what  are 
called  the  bills  of  mortality."  [Parke,  B.  The  question  is,  what  is  the  meaning  of 
the  word  as  used  in  this  instrument.]  The  words  of  the  agreement  are,  "in  London, 
or  in  any  of  the  towns  or  places  in  England  or  Scotland"  where  the  plaintifis  may 
have  been  practising  before  the  expiration  of  the  [516]  defendant's  service.  What 
other  towns  did  the  plaintifl's  practise  in  but  London  .-  [Parke,  B.  The  words  are 
"any  of  the  towns,"  not  "any  other  towns."]  The  term  "London"  is  used  in  its 
popular  sense. 

Martin,  contrk  Upon  the  proper  construction  of  this  document,  Great  Eu.ssell- 
street  is  not  in  London.  The  Court  must  look  to  the  instrument  itself  to  see  what 
the  parties  intended  to  express,  and  if  there  is  nothing  in  it  which  shews  a  ditt'erent 
intention,  they  will  construe  the  word  "  London  "  in  its  strict  and  proper  sense,  as 
meaning  the  city  of  London.  This  street  is  described  in  the  agreement  itself  as 
being  "in  the  county  of  Middlesex,"  which  shews  that  the  parties  did  not  understand 
the  word  "  London  "  as  including  that  street;  and  the  Court  cannot  give  a  dill'ercnt 
construction  to  one  part  of  the  deed  from  what  it  does  to  another.  Moreover,  this, 
being  a  contract  in  restraint  of  trade,  must  be  construed  strictly.  There  is  nothing 
in  the  agreement  to  shew  that  the  parties  used  the  word  in  any  other  sense  than 
its  primary  one,  as  the  city  of  London,  but  the  contrary  ;  for  they  have  not  described 
this  street  as  part  of  London,  but  as  part  of  the  county  of  Middlesex.  Where  is 
the  line  to  be  drawn,  if  London  is  held  to  include  places  not  within  the  boundaries 
of  the  city  of  London?  In  Le  Roy  v.  Lewen{\  Sid.  405),  which  was  an  indictment 
for  perjury  in  swearing  that  a  person  was  in  London,  when  in  truth  he  was  in 
Southwark,  London  was  held  not  to  include  Southwark.  (Pollock,  C.  B.  A  case 
which  outrages  one's  sense  of  justice  is  worth  but  little.  The  difiiculty  is,  how  are 
the  Court  to  say  what  is  part  of  London,  unless  the  word  be  taken  in  its  strict  sense? 
Kolfe,  B.  If  we  were  to  say  that  Great  Uu.ssell-strect  is  l..ondon,  how  can  we  say  that 
any  other  place  adjoining  the  metropolis  is  not  London  1]  The  word  must,  therefore, 
be  construed  in  [517]  its  natural  and  correct  sense,  which  will  confine  it  to  the  city 
of  London. 

Whateley  replied. 

Cur  adv.  vult. 

The  judgment  of  the  Court  wiis  now  delivered  by 

Pollock,  C.  B.  In  the  case  of  MaUun  v.  Mn//,  heartl  a  few  da^'s  ago  before  my 
Brothers  Parke,  Gurney,  and  Kolfe,  and  myself,  we  shall  certify  our  opinion  to  the 
Vice-Chanccllor  Knight  Bruce,  that  the  defendant  Leon  May  was  not  liable  to  an 
action  for  damages,  for  having  carried  on,  as  principal,  the  profession  of  a  surgeon- 
dentist  in  Great  Kussell-street,  under  the  circumstances  stated  in  the  special  case. 

The  question  turns  u])on  the  construction  of  the  articles  of  agreement  of  December, 
1S35,  by  which  the  defendant  stipulated  that  he  would  not  carry  on  the  business  of 
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a  surgeon-dentist  in  London,  or  ;iny  of  the  towns  or  places  in  England  or  Scotland, 
where  the  plaintiffs  might  have  been  practising  before  the  expiration  of  his  term  of 
service  :  and  the  point  to  be  decided  is,  whether  Great  Eusselstreet,  in  the  county 
of  Middlesex,  be  within  Loudon,  as  it  is  to  be  understood  in  this  indenture.  We  must 
apply  the  ordinary  rules  of  construction  to  this  instrument ;  and  though,  by  so  doing, 
we  may,  in  some  instances,  probably  in  this,  defeat  the  real  intention  of  the  parties, 
such  a  course  tends  to  establish  a  greater  degree  of  certaitity  in  the  administration  of 
the  law.  One  of  these  rules  is,  that  words  ai'C  to  be  construed  according  to  their  strict 
and  primary  acceptation,  unless  from  the  context  of  the  instrument,  and  the  intention, 
of  the  parties  to  be  collected  from  it,  they  appear  to  be  used  in  a  different  sense,  or 
unless,  in  their  strict  sense,  they  are  incapable  of  being  carried  into  effect ;  and  subject 
always  to  the  observation,  that  the  meaning  of  a  [518]  particular  word  may  be  shewn, 
by  parol  evidence,  to  be  different  in  some  particular  place,  trade,  or  business,  from  its 
proper  and  ordinary  acceptation.  In  applying  this  rule  to  the  present  case,  we  hud 
nothing  in  the  context  to  prevent  us  from  consti-uing  the  word  "  London  "  in  its 
proper  sense,  as  the  city  of  London.  The  description  of  Great  Russell-street,  Middlesex, 
rather  justifies  the  argument  that  London  is  to  be  understood  in  its  proper  sense,  by 
shewing  that  Middlesex  and  London  were  meant  to  be  distinguished  :  and  though  it 
is  probable,  from  the  nature  of  the  contract,  that  the  plaiiitifls  would  mean  to  exclude 
the  defendant  from  practising  in  Middlesex,  that  object  would  be  accomplished  as  well 
by  the  provision  that  the  defendant  was  not  to  practise  in  any  place  in  which  the 
plaintiffs  might  have  practised  during  the  term,  as  by  holding  London  to  be  meant  to 
include  Great  Russell-street;  and  though,  by  the  decision  of  this  Court,  that  stipula- 
tion has  been  held  to  be  illegal  and  void,  it  is  not  to  be  supposed  that  the  contracting 
parties  contemplated  that  it  would  be  so. 

Nor  is  there  any  dithculty  in  carrying  this  instrument  into  effect,  by  understanding 
the  word  "  London  "  in  its  strict  sense  :  and  there  is  no  parol  evidence  of  any  under- 
standing of  the  word  in  a  different  sense,  in  the  trade  or  business  to  which  this  contract 
relates.  The  statement  in  the  case,  that  London  has  a  popular  or  colloquial  sense,  in 
which  Great  Russell-street  would  be  understood  to  be  within  its  limits,  is  by  no  means 
sufficient  for  the  purpose  of  causing  us  to  put  a  different  construction  on  that  word 
in  this  instrument. 

We  are  therefore  of  opinion,  that  the  proper  sense  of  the  word  "  London  "  is  that 
in  which  it  is  to  be  construed  in  this  instrument. 

Certificate  accordingly. 


[519]  Empey  v.  King.  Nov.  25,  1844. — The  jurat  of  an  affidavit  was  as  follows  : — 
"Sworn,  &c.,  at  my  chambers,  Rolls  Gardens,  Chancery-lane,  this  19th  day  of 
November,  1844. — E.  H.  Aldeison  :  " — Held  sufficient,  and  that  it  need  not  state 
that  it  was  sworn  before  the  Judge. 

[S.  C.  2  D.  &  L.  375  ;  14  L.  J.  Ex.  48 ;  8  Jur.  1034.     Referred  to,  Eddowes  v. 
Argentine  Loan  Company,  1890,  59  L.  J.  Ch.  392.] 

Lush,  on  shewing  cause  against  a  rule  for  an  attachment  for  non-payment  of  money 
found  to  be  due  by  an  award  and  allocatur  thereon,  took  a  preliminary  objection  to 
the  affidavit  on  which  the  rule  was  obtained,  as  being  irregular  in  the  jurat,  which 
was  as  follows  : — "  Sworn  by  the  above-named  deponent,"  &c.,  "  at  my  chambers. 
Rolls  Gardens,  Chancery-lane,  this  19th  day  of  November,  1844. — E.  H.  Alderson." 
He  urged  that  it  contained  no  statement  that  the  affidavit  was  sworn  before  the  Judge  ; 
and  cited  Regina  v.  Bloxham  (2  Dowl.  &  L.  IGS),  where,  on  motion  to  quash  a  writ  of 
certiorari,  an  affidavit,  sworn  before  a  commissioner,  which  omitted  the  words  "  before 
me,"  was  held  to  be  insufficient. 

Warren,  in  support  of  the  rule.  In  the  case  cited,  the  affidavit  was  sworn  before 
a  commissioner  in  the  country,  which  distinguishes  it  from  the  j^resent  case.  The 
words  "at  my  chambers  " have  always  been  held  sufficient,  where  the  affidavit  is  made 
before  a  Judge. 

Pollock,  C.  B.  Although,  in  the  case  of  an  affidavit  sworn  before  a  commissioner, 
the  omssion  of  the  words  "  before  me  "  may  be  objectionable,  we  think  it  is  not  so 
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here.     This  form  (if  jurat  has  been  invariably  used,  and  we  arc  unwilliiii;  to  (luestion 
its  validity. 

Pakke,  B.     The  form  of  this  jurat  is  in  conformity  with  the  invariable  practice. 

The  rule  was  ultimately  enlarged  generally. 


[520]      I^OE,    ON    THE   DEMISE   OF    HiS    LATE    MAJESTY    KiNG    WiLLIAM   IV.,  AND   OF 

John  Jones  and  Others  v.  Koberts  and  Others.  Nov.  25,  1844. — Docu- 
ments deposited  in  the  office  of  her  Majesty's  Land  Revenue  Records  and  Inrol- 
ments,  pursuant  to  the  stat.  2  Will.  4,  c.  1,  may  be  proved  by  examined  copies, 
in  a  suit  brought  to  establish  the  title  of  the  Crown,  or  its  lessee,  to  lands  to 
which  such  documents  relate. — And  that  although  the  original  purport  to  be  the 
rental  of  a  former  grantee  of  the  Crown. — E.xpired  leases  by  the  Crown  of  lands 
or  mines,  tendered  in  evidence  as  acts  of  ownership  by  the  Crown,  are  so  prove- 
able  b}'  examined  copies,  although  the  originals  may  not  have  been  inrolled  within 
si.'c  months  after  their  execution,  pursuant  to  the  stat.  10  Geo.  4,  c.  50,  s.  63. 
Quaere,  whether  that  enactment  is  not  directory  only? — An  ancient  extent  of 
Crown  lands,  found  in  the  office  of  Land  Revenue  Records,  and  purporting  to 
have  been  made  by  the  steward  of  the  Crown  lands,  is  evidence  of  the  title  of  the 
Crown  to  lands  therein  mentioned,  and  stated  to  have  been  purchased  by  the 
Crown  of  a  subject. — Where  an  entire  manor  or  other  district  has  been  in  charge 
to  the  Crown  within  sixty  years,  acts  done  in  dift'erent  parts  of  it  by  different 
persons,  such  as  the  erection  and  occupation  of  lime-kilns  for  burning  limestone 
found  within  the  distiict,  and  of  cottages  for  the  purpose  of  such  occupation,  and 
the  sale  of  the  lime  so  produced,  do  not  amount  to  such  an  adverse  possession  as 
to  displace  the  title  of  the  Crown  to  the  district,  although  they  may  have  been 
continued  for  above  sixty  years. 

[S.  C.  14  L.J.  Ex.  274.] 

This  was  an  action  of  ejectment,  brought  to  recover  possession  of  an  extensive 
common  or  waste,  and  rocks  and  quarries  of  limestone,  together  with  certain  cottages, 
lime-kilns,  and  other  buildings  erected  thereon,  within  certain  vills  or  districts,  called 
Penmaen  and  Llysfaen,  in  the  county  of  Carnarvon,  which  were  claimed  by  the  lessors 
of  the  plaintiff,  John  Jones,  as  the  surviving  lessee  named  in  a  lease  from  the  Crown, 
dated  30th  March,  1838,  which  was  executed  in  pursuance  of  a  previous  agreement 
made  in  the  pi'eccding  year,  in  the  reign  of  his  late  Majesty.  The  defendants,  who 
were  sixteen  in  number,  by  the  consent-rule,  defended  as  tenants  for  "  seven  messuages, 
seven  dwelling-houses,  seven  cottages,  ten  lime-kilns,  nineteen  limestone  quarries, 
nineteen  stone  quarries,  nineteen  other  quarries,  one  barn,  three  stables,  one  cow- 
house, six  outbuildings,  four  pigsties,  four  gardens,  thirty  acres  of  pasture  land, 
thirty  acres  of  other  land,  thirty  acres  of  furze  and  heath,  with  the  appurtenances." 
At  the  trial  before  Coleridge,  J.,  at  the  last  assizes  at  Chester,  in  order  to  prove  the 
title  of  the  Crown  to  the  wastes  in  question,  the  lessors  of  the  plaintifl  tendered  in 
evidence  examined  copies  of  a  number  of  original  documents,  the  itnolments  whereof 
were  kept  in  the  oflice  of  her  Majesty's  Land  Kevcnue  Records  and  Inrolments, 
pursuant  to  the  stat.  2  Will.  4,  c.  1,  ss.  15  et  seq.  A  general  objection  was  taken, 
for  the  de-[521]  fondants,  to  the  production  of  any  of  these  documents,  on  the  ground 
that  the  originals  themselves  ought  to  be  produced,  or  their  loss  accounted  for.  On 
the  part  of  the  lessors  of  the  plaintifl,  it  was  answered,  that  these  wcie  documents 
which,  licing  required  by  the  statute  to  be  inrolled  as  part  of  the  title  of  the  Crown 
to  its  hereditary  possessions,  became  thereby  records  for  the  purposes  of  the  Crown, 
and  were  therefore  proveable  by  examined  copies.  The  learned  Judge  overruled  the 
objection,  reserving  the  point. 

The  following  documents  were  accordingly  proved  by  the  examined  copies  : — 

First,  an  extract  from  an  "extent,"  or  survey,  of  the  comott  or  the  lordship  of 
Denbigh,  purporting  to  be  taken  by  the  steward  of  the  lands  of  the  Crown  in  the 
principality  of  \\'ales,  in  the  8  Kdw.  3,  as  follows ; — 

"  Here  follows  an  extent  of  Penmaen  and  Lcssemayn,  which  were  lately  purchased 
of  the  Lord  \\'illiam  Montague. 
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"  The  Vill  of  Penmaen. 

"  The  whole  vill  of  Penmaen  is  held  in  four  beds,  and  all  the  tenants  thereof  are 
natives  :  to  wit,  Well  {ay  Ithyche,  Well  Estwyth,  Well  Thlanreynt,  Well  Gwassane  ; 
and  every  well  rendered,  whilst  it  was  in  the  tenure  of  one  heir,  2s.  6d.  yearly  for 
tuncks."  {by  [It  then  stated  the  names  and  descriptions  of  the  tenants  of  each  well  or 
gavel,  with  the  tuncks  and  treth  (c)  payable  by  each  tenant,  and  their  aggregate 
amount.  Then  followed  an  account  of  the  "Customs  of  the  same  Vill;"  which  were 
for  the  aforesaid  customary  tenants  ("customarii ")  to  render  divers  payments  to 
the  lord  in  kind,  or  in  money,  at  various  feast-days  ;]  e.g.  "  Each  of  the  aforesaid 
cus-[522]-tomary  tenants  having  two  hens,  at  the  Nativity  of  the  Lord,  shall  give  to 
the  lord  one  hen,  or  one  penny ;  but  if  he  should  have  one  cock  and  one  hen,  and  not 
more,  he  shall  give  nothing,  as  it  is  said  :  .  .  .  also,  each  of  the  aforesaid  natives 
having  a  plough  shall  give  to  the  lord,  for  ploughing,  at  the  Nativity  of  the  Lord,  3d. ; 
and  he  who  has  not  a  plough,  or  the  parts  of  a  plough,  shall  give  nothing;"  &c.  [The 
vill  of  Lessemayn  was  then  stated  to  consist  of  nine  gavels,  the  tenants  of  which,  with 
their  payments  for  tuncks  and  treth,  and  its  customs,  were  in  like  manner  set  forth. 
The  extent  then  proceeded  to  state  the  lands  held  by  free  tenants,  and  the  rents  of 
assize  payable  by  them  in  respect  thereof,  within  the  district  of  the  two  vills  ;  thus  : — ] 
"  William  of  Wynton  holds  in  fee  land  which  was  Blettyn  ap  Grover's,  in  Penmaen, 
which  contains  four  acres  and  a  half,  and  half  a  rod  of  land  and  waste,  rendering 
yearly,  at  the  term  of  All  Saints,  6d.  .  .  .  The  heirs  of  Maddock  ap  Kona  hold  in 
fee  the  third  part  of  agavell,  which  was  Jevan  ap  Kennen  ap  Maddock's,  in  Lessemayn, 
which  contains  in  lands  and  wastes  thirty-three  acres,  one  rod  and  a  half,  rendering 
yearly,  at  the  term  of  All  Saints,  2s.  4d.  .  .  .  Griffith  ap  Grover  ap  Llewellin  holds 
in  fee  si.x  acres  of  land,  rendering  yearly,  at  the  term  of  the  Nativity  of  St.  John 
the  Baptist,  one  pair  of  golden  spurs,  which  are  worth  6d. ; "  &c.  [Then  followed  a 
summary  thereof,  in  these  terms : — ]  "  Amount  of  the  free  rents,  at  the  term  of  All 
Saints,  5s.  9id.,  and  one  pair  of  spurs,  price  6d.,  and  two  pairs  of  gloves,  price  2d.  ;  at 
the  Nativity  of  St.  John  the  Baptist,  one  pair  of  spurs,  price  6d. ;  for  eight  acres 
and  a  half,  and  half  a  rod  of  land  in  Penmaen,  and  181  acres  and  a  half,  and  ten 
perches  in  Lessemayn.  And  so  the  amount  of  the  rents  of  assize,  in  money  and 
money's  worth,  is  yearly  6s.  lO^d.  And  so  there  are  moreover  the  property  of  the 
lord  in  Penmaen,  forty-two  acres,  one  rod,  of  land  and  waste,  and  in  Lessemayn 
eighty  acres,  three  rods,  and  ten  perches,  of  land  and  waste,  which  all  [523]  the 
[priodarii  (n)'^]  of  Penmaen  and  Lessemayn  hold  jointly  at  the  will  of  the  lord,  rendering 
to  the  lord  yearly,  that  is  to  say,  for  the  land  in  gross,  11.  6s.  Sd.,  at  the  term  of  the 
Assumption  of  the  Blessed  Mary,  for  101  acres,  three  rods  and  a  half  of  land,  in  both 
vills,  and  for  herbage  of  the  waste  in  gross,  6s.  8d.,  at  the  term  of  Midlent,  that  is  to 
say,  for  twenty-three  acres  and  a  half,  and  thirty  perches  of  waste  in  both  vills ;  and 
yet  every  acre  of  land  may  be  worth  to  approve  yearly,  some  more,  others  less,  8d., 
and  an  acre  of  waste,  4d.,  and  so  there  would  be  an  increase  yearly,  more  than  at 
present,  21.  2s.  5|d."  [The  offices  of  raglot,  ringilder,  coydar,  and  amobrage  (b),^  within 
the  two  vills,  were  then  stated  to  be  of  the  annual  value  of  21.  10s.  in  the  whole ; 
and  the  perquisites  of  courts,  with  reliefs,  fines,  and  escheats,  and  perquisites  of  the 
forest,  one  year  with  another,  21.  6s.  Sd.]  And  so  the  amount  of  the  whole  value  of 
the  vills  of  Penmaen  and  Lessemayn,  in  all  issues,  according  to  this  extent,  is  yearly 
101.  Os.  5|d.,  and  it  would  be  approved,  as  appears  above,  21.  2s.  5|d.  yearly." 

This  document  was  objected  to  as  inadmissible  against  the  defendants,  but  the 
learned  Judge  received  it. 

{ay  In  Welch  "  Gweli,"  answering  to  the  English  gavels. 

{by  Tunc,  a  species  of  personal  tax,  or  fealty  rent :  Ancient  Laws  and  Institutes 
of  Wales,  522. 

(c)  Treth,  ta.x  or  rate. 

(a)-  No  satisfactory  explanation  of  this  term  was  given. 

(by^  Raglot,  or  raglau,  a  person  deputed  to  preside  over  a  commott  or  lordship. 
Ringild,  or  ryngill,  the  bailiff  or  "  warning  officer  "  of  a  county  or  hundred.  Coydar, 
or  coedar,  wood-reeve.  Amobrage,  an  officer  appointed  to  collect  the  amobyr,  or 
maiden  fee,  payable  to  the  lord  on  the  marriage  of  a  virgin.  See  the  Ancient  Laws 
and  Institutes  of  Wales. 
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Copies  of  the  ministers'  accounts,  rendered  to  the  Crown  b\'  the  rin^ild,  or  bailiff, 
of  the  hundred  of  Creuthyn,  iu  which  he  answered  for  (inter  alia)  the  rents  of 
the  vills  of  Penmaen'and  Lessemayn,  (called  also,  in  some  of  them,  the  vill  of 
"Penmaen-llj's,"  in  others,  Penmaen-uysmaen),  and  of  other  officers  of  the  Crown,  in 
the  reigns  of  Richard  IL,  Henry  V.,  Henry  VI.,  Henry  VH.,  Henry  VHI.,  Philip  and 
Mary,  Elizabeth,  James  I.,  and  Charles  I.,  [524]  were  also  put  in.  The  aggregate 
of  the  rents  of  assize,  and  other  profits  arising  from  the  vills  of  Penmaen  and  Lessemaen 
or  Llysfaen  varied,  in  these  accounts,  from  1.31.  3s.  id.  to  61.  19s.  lid.,  which  was  the 
amount  in  the  latter  reigns,  and  was  composed  of  the  sum  of  41.  Is.  4d.  for  rents  of 
free  tenants  and  perquisites,  and  21.  ISs.  7d.  for  the  farm  of  escheat  lands.  It 
appeared  also  from  certain  proceedings  on  the  revenue  side  of  the  Court  of  Exchequer, 
in  the  reign  of  Queen  Elizabeth,  which  were  given  iu  evidence,  that  the  Earl  of 
Leicester,  to  whom  the  lordship  of  Denbigh  had  been  recently  granted  by  letters- 
patent,  being  charged  with  the  Crown  rent  iu  respect  of  "  the  farm  of  Peimaaen 
Llysfaen,"  .pleaded  the  above  grant  in  answer  to  the  demand,  alleging  that  the  vills 
of  Penmaen  and  Llysfaen  were  parcel  of  the  lordship  of  Denbigh.  An  issue  was  joined 
to  tr}'  this  question,  which,  after  many  delays,  was  tried  at  the  assizes  for  the  county 
of  Salop,  in  the  9  Eliz.,  when  it  was  found  by  the  jury  that  the  lands  of  Penmaen 
and  Llysfaen  were  in  the  county  of  Carnarvon,  and  were  immemorially  parcel  of  the 
manor  or  lordship  of  Denbigh,  and  the  Earl  of  Leicester  accordingly  had  judgment  to 
be  exonerated  of  the  rents  claimed  by  the  Crown.  An  extract  from  the  rental  of  the 
Earl  of  Leicester,  for  the  lordship  of  Denbigh,  received  for  his  use  by  the  recorder  of 
the  lordship,  in  the  25  Eliz.,  stated  the  rent  rendered  for  escheat  lands,  and  for  rents 
of  free  tenants,  in  Penmaen  and  Llysfaen,  to  be  the  sum  of  £1.  This  document  was 
specially  objected  to  as  not  being  provcable  by  an  examined  copy,  on  the  ground  that 
it  was  evidence  of  the  title,  not  of  the  Crown,  but  of  the  Earl  of  Leicester :  but  it  was 
received.  Various  subsequent  accounts  of  receivers  general,  and  other  officers  of  the 
Crown,  from  the  reign  of  Charles  II.  down  to  the  year  1804,  were  also  given  in  evi- 
dence ;  (a)  and  [525]  it  appealed  that  the  above  rents  of  41.  Is.  4d.  and  21.  1-Ss.  7d.  had 
continued  down  to  that  time  to  be  received  for,  and  accounted  for  to,  the  Crown. 

Another  class  of  evidence  consisted  of  leases  by  the  Crown  of  the  waste  lands, 
&c.  in  Penmaen  and  Llysfaen,  and  of  the  mines  and  quarries  within  the  same.  By 
letters-patent  of  the  31  Eliz.,  that  Queen  granted  to  Hugh  Lloyd,  for  a  term  of 
twent3'-oiie  years,  divers  escheat  lands  lying  within  the  vills  of  Penmaen  (therein 
calleil  Peimall)  and  Llysfaen,  describing  them  by  their  acreage  and  by  the  names  of 
the  late  tenants,  iu  all  about  ninety  acres,  at  yearly  rents  amounting  in  the  whole  to 
21.  18s.  7d.  ;  together  with  "all  outhouses,  edifices,  buildings,  barns,  stables,  itc, 
feedings,  pastures,  heritances,  commons,  Aic,  whatsoever,  to  the  aforesaid  premises 
belonging  or  appertaining;"  with  an  exception  of  trees,  woods,  underwoods,  mines, 
and  quarries.  In  the  same  year,  Lloyd,  the  lessee,  filed  his  bill  in  the  Court  of 
Excheijuer  against  the  then  Bishop  of  St.  Asaph  and  two  persons  of  the  name  of 
Holland,  alleging  that  they  had  entered  upon,  and  detained  possession  from  him  of, 
the  premises  comprised  in  the  above  grant,  and  praying  an  injunction  to  them  to 
avoid  the  possession.  The  bishop,  by  his  answer,  alleged  title  in  certain  of  the  lauds 
in  his  possession  as  tenant  at  will  to  Robert  Holland,  one  of  the  other  defendants, 
and,  as  to  the  residue,  by  conveyance  in  fee  from  several  persons  therein  mentioned, 
whom  he  alleged  to  be  seised  in  fee,  with  a  special  traverse  of  the  title  of  the  Crown 
to  any  of  the  jjremises.  The  other  defendants  claimed  title  under  a  lease  for  years 
from  the  Earl  of  Leicester,  whom  they  alleged  to  be  entitled  bj'  virtue  of  his  grant 
of  the  lordship  of  Denbigh.  The  replication  to  this  answer  alleged  that  the  lauds 
mentioned  in  the  bill  were  situate  in  the  county  of  Carnarvon,  and  were  parcel  of 
the  inheritiince  of  the  Crown,  and  not  any  part  or  p.ircel  of  the  lordship  of  Denbigh, 
or  of  the  possessions  of  the  Earl  of  Leicester.  The  [526]  defendants'  rejoinder 
alleged  that  the  lands  in  question  were  parcel  of  the  lordship  of  Denbigh,  and  were 
the  inheritance  of  the  Earl  of  Leicester.  The  decree  of  the  Court,  after  setting  forth 
that  the  lands  were  and  always  had  been  parcel  of  the  county  of  Carnarvon,  and  that 
the  same  lands,  and  the  township  of  Penmaen  Llysfaen,  were  not  named  or  comprised 

(a)  The  accounts  of  the  present  receiver-general  of  Crown  rents  in  Wales  were 
objected  to,  on  the  ground  that  he  ought  to  be  called  to  prove  the  receipts,  and  were 
withdrawn. 


220  DOE   V.  ROBERTS  13  M.  &  W.  527. 

within  the  particular  of  the  Earl  of  Leicester,  and  never  passed  to  him  by  the  letters- 
patent  of  the  township  of  Denbigh,  for  that  they  extended  to  no  lands  or  heredita- 
ments but  such  as  were  in  the  county  of  Denbigh,  ordered  that  the  plaintiff's  lease 
should  stand  in  full  force,  and  be  deemed  good  and  sufficient  against  any  claim  of 
the  defendants  by  force  of  the  grant  to  the  Earl  of  Leicester.  These  proceedings 
were  objected  to  as  inadmissible  in  evidence,  but  the  learned  Judge  received  them. 

By  another  lease,  dated  24th  November,  1.3  Geo.  2,  his  Majesty  demised  to 
Christopher  Butler,  for  the  term  of  thirty-one  years,  all  the  mines  of  copper  and  lead, 
tin,  or  other  materials  found,  gained,  dug,  or  opened,  or  thereafter  to  be  found,  &c., 
within  the  commons  or  waste  grounds  in  the  parish  of  Llysfaen,  in  the  county  of 
Carnarvon,  with  full  liberty  and  authority  to  dig  and  open  the  ground,  and  to  try, 
search  for,  and  raise,  &c.  the  mines  within  the  commons  and  waste  grounds  aforesaid, 
subject  to  a  yearly  rent  of  6s.  8d.  and  a  royalty  of  one-tenth  part  of  all  the  clear 
profits  of  the  mines.  There  was  no  evidence  to  shew  any  acts  done  by  the  lessee 
under  this  lease  ;  but  it  appeared,  that,  in  the  account  of  the  receiver-general  of  the 
Crown  from  1741  to  17C0,  nineteen  years'  rent  "for  lead  and  other  mines,"  at  6s.  8d. 
a  year,  was  stated  as  being  in  arrear  from  Christopher  Butler;  and  in  the  account 
from  1760  to  1768,  five  years  of  the  same  rent  only  was  entered  as  being  in  arrear 
from  him  ;  from  which  it  was  inferi'cd,  on  behalf  of  the  lessors  of  the  plaintiff,  that 
he  had  satisfied  the  fixed  rent  due  under  the  lease  for  twenty-two  [527]  years.  It 
was  objected  that  this  lease  was  not  admissible  against  the  defendant;  but  it  was 
received  in  evidence. 

By  another  lease,  dated  -Slst  December,  1822,  the  then  commissioners  of  his 
Majesty's  woods,  forests,  and  land  revenues,  b};-  virtue  of  the  stat  10  Geo.  4,  c.  50,  s.  7, 
demised  to  John  Lloyd,  for  the  term  of  thirty-one  years,  all  and  singular  the  mines 
and  veins  of  lead,  ore,  tin,  copper,  and  other  ores,  metals,  minerals,  and  mineral 
substances,  coal  and  coal-mines,  quarries,  rocks,  and  beds  of  limestone,  slate,  and 
othei'  stone  whatsoever,  found,  gained,  dug,  or  opened,  or  thereafter  to  be  found,  &c., 
within,  under,  or  upon  the  commons  or  waste  lands  belonging  to  his  Majesty  in  the 
parish  of  Llysfaen,  in  the  county  of  Carnarvon,  with  full  powers  for  opening  the  land, 
and  getting  and  working  the  minerals,  subject  to  a  yearly  rent  of  20s.,  and  to  a 
royalty  of  20s.  a  ton  for  all  the  lead,  and  one-tenth  of  all  other  minerals  which  should 
be  raised  or  got  under  the  demise.  The  entry,  on  the  copy  produced,  of  the  inrol- 
ment  of  this  lease,  pursuant  to  the  stat.  10  Geo.  4,  c.  50,  s.  63,  bore  date  in  1843; 
but  it  had  subscribed  to  it  the  initials  of  an  officer  who  had  ceased  long  before  that 
time  to  be  the  keeper  of  the  records,  and  the  present  deputy  keeper  of  the  records 
stated  in  evidence  that  he  had  no  doubt  the  above  date  was  an  error  in  copying,  and 
should  have  been  1S23.  The  document  was  objected  to  as  inadmissible,  on  the  ground, 
that,  upon  the  face  of  it,  the  lease  did  not  appear  to  have  been  inrolled  within  six 
months  after  its  execution,  as  required  by  the  statute ;  but  the  objection  was  over- 
ruled. Evidence  was  then  given  to  shew  various  trials  for  lead  ore,  made  by  Lloyd, 
the  lessee,  during  several  years  after  the  date  of  the  lease,  in  different  parts  of  the 
waste  of  Llysfaen,  and  that  he  raised  about  twenty  tons  of  lead  therefrom. 

The  defendants  claimed  to  retain  possession  of  the  promises  for  which  they 
defended  in  this  action,  under  the  following  circumstances ; — It  appeared,  that,  for 
a  consi-[528]-derable  time  past,  in  some  instances  above  sixty  years,  persons  had  been 
in  the  habit,  without  interruption,  of  building  lime-kilns  on  different  parts  of  the 
waste  in  question,  and  burning  there  limestone  got  by  them  from  the  waste,  and 
selling  the  lime  so  made  to  the  neighbouring  farmers ;  that  these  kilns,  and  a  few 
cottages,  which  had  also  been  built  near  them  by  some  of  the  parties,  had  been  made 
the  subjects  of  sale  and  purchase,  and  also  of  devise  and  succession  ;  that,  when  they 
were  worked  out  or  went  to  decaj^,  other  kilns  had,  from  time  to  time,  been  built,  in 
like  manner,  on  other  parts  of  the  waste  ;  and  the  defendants  had,  under  these  circum- 
stances, occupied  kilns,  and  some  of  them  cottages,  either  built  by  themselves  or 
purchased  or  inherited  from  others ;  and  it  was  contended,  on  their  part,  that  this 
evidence  shewed  an  adverse  possession,  sufficient  to  preclude  the  lessee  of  the  Crown 
from  recovering  in  this  action.  It  was  contended,  also,  that  the  documentary 
evidence  adduced  by  the  lessors  of  the  plaintiff,  and  the  payment  of  the  ancient  rents, 
shewed  no  right  in  the  Crown  to  the  wastes  in  question ;  that  they  appeared  to  be 
quit-rents,  paid  in  respect  of  particular  lands,  and  not  in  respect  of  any  manorial 
title  in  the  Crown ;   that  the  evidence  of  workings,  under  the  lease  to  Lloyd,  in 
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particular  parts  of  the  waste,  raised  no  inference  as  to  the  general  title  to  the  whole 
waste,  unless  there  were  a  manorial  right;  and  that  the  other  leases  were  of  no  value 
as  acts  of  ownership,  no  act  being  shewn  to  have  been  done  under  them. 

The  learned  Judge,  in  summing  up,  stated  his  opinion  to  be,  that,  if  a  title  in  the 
Crown  was  established  by  the  evidence,  the  acts  proved  on  the  part  of  the  defendants 
did  not  amount  to  such  an  adverse  possession  as  could  displace  that  title ;  and,  after 
commenting  upon  the  various  documents,  and  expressing  an  opinion  that  there  w;is 
no  sufficient  evidence  of  a  manor,  he  left  it  to  the  jury,  upon  all  the  evidence  in  the 
case,  to  say  whether  they  thought  [529]  that  the  evidence  shewed  an  existing  title 
in  the  Crown  to  the  wastes  within  the  vills  of  Penmaen  and  l.lysfaen,  which  title 
appeared  to  have  been  acquired,  if  at  all,  under  the  purchase  from  Lord  William  de 
Montague  in  the  reign  of  Edward  III. 

The  jury  found  a  verdict  for  the  plaintiff. 

On  a  former  day  in  this  term  (Nov.  6), 

Evans  moved  for  a  new  trial,  on  the  grounds  of  the  improper  admission  of  evidence, 
of  misdirection,  and  that  the  verdict  was  against  the  evidence.  The  title  of  the 
Crown,  or  rather  of  the  lessee  of  the  Crown,  to  recover  in  this  action,  was  fovnided 
entirely  upon  the  purchase  by  the  Crown  of  the  vills  of  Penmaen  and  Llysfaen  from 
the  Lord  William  de  Montague,  in  the  reign  of  l']dward  IIL  There  was  no  evidence 
of  any  manor,  and  the  Crown  did  not  claim  at  all  b_v  virtue  of  its  prerogative.  The 
document  which  shews  the  nature  and  extent  of  the  purchase  from  Lord  William  de 
Montague  is  the  extent  or  survey  temp.  Edward  IIL,  and  that  shewed  no  title  to  the 
wastes  in  question  ;  all  that  appeared  from  it  was,  that  the  Crown  was  entitled,  under 
that  purchase,  to  certain  lands  in  those  vills,  held  under  a  sort  of  gavelkind  tenure, 
by  customary  tenants,  and  to  other  specific  lands  held  by  free  tenants,  a  portion  of 
which  was  waste.  The  numerous  ministers'  accounts  which  were  put  in  carried  the 
proof  no  further.  And,  with  respect  to  the  Crown  leases,  there  was  no  proof  of  any 
act  done  under  the  lease  to  Butler,  but  at  the  most  only  of  certain  accounts  rendered 
by  the  lessee ;  and  the  workings  by  Lloyd  under  the  lease  to  him,  which  were  of  very 
modern  date,  and  to  a  very  inconsiderable  extent,  furnished  no  evidence  of  title  to 
the  whole  waste.  [Parke,  B.  The  leases  were  surely  good  evidence  of  the  right  to 
the  whole  soil  a  part  of  which  was  demised.  There  can  hardlj"^  be  a  stronger  act  of 
ownership  than  a  man's  demising  an  estate,  and  another  person's  being  willing  to  take 
[530]  it,  and  to  enter  into  covenants  with  respect  to  it.]  Assuming  that  the  leases 
were  evidence,  what  is  their  weight  in  this  instance  1  The  evidence  of  working  under 
the  lease  CJin  only  apply  to  that  part  of  the  waste  in  which  it  was  done.  [Parke,  B. 
How  can  3'ou  shew  a  title  to  the  whole  estate,  except  by  acts  of  ownership  in  diH'erent 
parts  of  iti]  That  would  be  only  where  there  is  some  evidence  of  a  general  right. 
[Parke,  B.  There  is  such  evidence  here ;  the  extent  states  the  whole  vills  to  be  the 
property  of  the  Crown.] 

Secondly,  the  documents  were  improperly  proved  by  examined  copies.  There  is 
no  statute  which  gives  such  docimicnts,  for  this  purpose,  the  force  of  records.  [Parke,  B. 
If  the  custody  is  of  a  public  nature,  copies  would  he  evidence,  the  same  as  in  the  case 
of  the  books  of  the  Bank  of  England,  or  of  Domesday  Book.  Pollock,  C.  B.  The 
Stat.  2  Will.  -1,  c.  1,  s.  1.5,  requires  the  Treasury  to  provide  a  proper  building  for  the 
safe  custody  of  all  the  deeds  and  other  official  papers,  which  before  were  deposited  in 
the  offices  or  custody  of  the  auditors  of  the  land  revenues  of  the  Crown,  and  of  such 
other  writings  as  shall  thereafter  be  deposited  as  provided  for  in  the  act,  which  building 
is  to  be  called  "The  Office  of  Land  Revenue  Records  aur!  Inrolmcnts  ; "  and  liy  the 
21st  section,  all  deeds  or  instruments  which  would  or  ought  to  have  been  inrolled 
under  the  10  Geo.  4,  c.  50,  are  to  be  inrolled  in  that  office.  It  was  from  that  custody 
that  these  cojiies  were  brought.  All  these  documents,  which  relate  to  the  public 
rights  of  the  Crown,  are  of  such  a  nature,  that,  when  directed  to  bo  kept  in  any 
particular  custody,  and  so  deposited,  (hey  are  proveable  by  examined  copies,  not  on 
the  ground  of  their  being  books  of  a  public  nature,  such  as  that  all  the  world  may 
look  at  them,  but  on  the  ground  of  the  great  inconvenience  of  removing  them.  Where 
the  original  documents  would  be  evidence,  and  thev  are  kept  among  the  Tnuninients 
of  the  Crown,  as  evidence  of  the  title  of  the  Crown,  copies  of  them  [531]  will  be 
evidence.]  At  all  events,  the  copy  of  Lord  Leicester's  rental  was  not  evidence,  for  it 
proved  his  title  only,  not  that  of  the  Crown.  [Parke,  B.  The  rental  was  found 
among  the  muniments  of  title  of  the  Crown,  and  it  appears  that  the  estite  had  come 
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back  into  the  down.]  Next,  the  copy  of  the  lease  to  John  Lloyd  was  not  admissible. 
That  was  a  document  which  required  inrolment  within  six  months  after  its  execution, 
under  the  stat.  10  Geo.  4,  c.  50,  s.  63.  It  bore  date  in  lSi2,  and  the  entry  of  its 
inrolment  on  the  copy  produced  in  evidence  was  dated  in  1843.  The  statute  has, 
indeed,  a  proviso  for  inrolment  after  the  six  months,  but  that  is  by  special  order,  and 
on  certain  conditions.  The  argument  for  the  plaintiff  was,  that  it  was  a  mistake  in 
the  copy  for  1823.  But  if  copies  of  such  documents  be  admis.sible,  they  must  be 
correct  copies  ;  and  prima  facie  this  was  not  such.  [Pollock,  C.  B.  What  is  the  efTect 
of  the  instrument  not  being  inrolled  within  the  six  months  1]  Th-at  it  is  void,  or  at 
least  that  it  does  not  bind  the  Crown.  [Parke,  B.  That  is  questionable ;  but 
supposing  it  to  be  so,  here  it  was  tendered  in  evidence  only  to  connect  Lloyd,  the 
lessee,  with  the  Crown,  and  to  shew  that  his  acts  were  acts  of  ownership  by  the  Crown  ; 
and  for  that  purpose  it  was  evidence,  although  not  inrolled.  Pollock,  C.  B.  For  that 
purpose  this  copy  of  the  lease  was  certainly  evidence,  whether  it  was  inrolled  or  not ; 
but  I  have  considerable  doubt  whether  the  statute  is  not  in  that  respect  directory  only.] 

Thirdly,  assuming  that  these  documents  were  well  proved  by  the  examined  copies, 
the  extent  of  the  8  Edw.  3  was  not  a  document  of  such  a  nature  as  to  be  in  itself 
admissible  in  evidence  for  the  Crown.  It  is  a  mere  statement  of  the  purport  of  a 
conveyance  to  the  Crown,  not  shewn  to  have  been  made  under  any  public  authority. 
Such  a  document  would  not  be  evidence  for  a  private  person.  [Parke,  B.  It  is  a 
finding  by  a  public  officer,  on  a  public  matter.]  It  did  not  appear  to  be  so.  The 
conveyance  itself  would  [532]  no  doubt  be  evidence,  but  this  is  merely  a  statement  of 
the  nature  and  extent  of  the  premises  conveyed.  [Parke,  B.  Such  evidence  was 
admitted  in  Eowe  v.  Brcnton  (8  B.  &  Cr.  747  ;  3  Man.  &  E.  133),  in  Tuoker  v.  The  Duke 
of  Bedford  (1  Burr.  146),  and  in  The  Earl  of  Carnarvmi  v.  VUlebois.{c)\ 

Lastly,  the  learned  Judge  misdirected  the  jury  as  to  the  effect  of  the  evidence 
given  on  the  part  of  the  defendants.  He  did  not  leave  it  to  the  jury  to  draw  any 
conclusion  of  fact  from  that  evidence,  but  stated  absolutely,  that,  supposing  the  Crown 
to  have  established  a  title,  the  acts  of  the  defendants  did  not  amount  to  such  a 
possession  as  to  displace  the  title  of  the  Crown.  [Pollock,  C.  B.  If  the  entire  district 
was  in  charge  to  the  Crown  within  sixty  years,  no  acts  of  this  nature  on  different 
parts  of  it  would  displace  the  Crown,  even  though  such  possession  continued  for  above 
sixty  years.]  The  learned  Judge  stated  it  to  be  no  possession  at  all,  still  less  an 
adverse  possession.  That  was  too  unqualified  a  statement ;  it  was  merely  for  the  jury 
to  pronounce  upon  the  character  of  the  acts  proved. 

Pollock,  C.  B.  Wc  will  take  time  in  order  to  communicate  with  my  Brother 
Coleridge  as  to  the  last  point.  With  respect  to  the  others,  it  appears  to  me  that  all 
the  documents  to  which  reference  has  been  made  were  pi-operly  received  in  evidence. 

Parke,  B.  I  agree  that  all  the  documents  were  properly  received.  These  are 
documents  of  a  public  nature,  like  the  Bank  or  East  India  books,  and  are  not  to  be 
removed,  on  ground  of  the  inconvenience  that  would  thereby  be  occasioned  to  the 
public  ser\nce ;  examined  copies  of  them,  therefore,  are  admissible  in  evidence.  [533] 
Then  the  extent  of  the  8  Edw.  3  was  clearly  evidence,  as  being  the  result  of  an  inquiry, 
by  a  public  officer,  into  the  title  of  the  Crown  to  these  lands.  So,  the  leases  are  good 
evidence,  even  though  not  inrolled,  as  acts  of  ownership  by  the  Crown.  With  respect 
to  Lord  Leicester's  rental  being  found  in  the  public  office  among  the  muniments  of 
the  Crown,  a  copy  of  it  is  admissible ;  and  the  original  is  receivable,  because  the  officer 
thereby  charges  himself.  With  respect  to  the  summing  up,  we  will  consult  my  Brother 
Coleridge. 

GuRNEY,  B.,  and  Kolfe,  B.,  concurred. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said  : — In  this  case  there  was  a  motion  for  a  new  trial,  on  the 
ground,  among  others,  of  misdirection.  All  the  other  points  were  disposed  of  at  the 
time  the  rule  was  moved  for  at  the  trial.  One  point  was  reserved  for  communication 
with  the  learned  Judge,  and  that  was  as  to  the  effect  of  the  acts  proved  to  have  been 
done  by  the  defendants  and  others  upon  the  lands  in  dispute ;  how  far  those  acts 
amounted  to  acts  of  ownership,  which  would  be  evidence  of  title,  so  as  to  give  the 
defendants  the  right  to  exclude  the  Crown,  on  account  of  an  ownership  or  possession 

(c)  Ante,  313.  See  Evans  v.  Taylm;  3  N.  &  P.  174;  7  Ad.  &  E.  617;  Brism  v. 
Umax,  3  N.  &  P.  308 ;  8  Ad.  &  E.  198, 
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for  above  sixty  years.  The  learned  Judge  reports  to  us  that  he  put  the  question  to 
the  jury  whether  the  Crown  had  the  right,  and,  if  it  had,  whether  there  was  an  adverse 
possession  for  more  than  si.xty  years,  and  that  he  left  to  them  for  their  consideration 
all  those  facts  and  circumstances  which  were  mentioned  at  the  bar  as  the  foundation 
for  a  new  trial,  as  having  been  by  the  learned  Judge  deemed  to  be  immaterial.  He 
left  it  to  the  jury  to  consider  whether  they  were  acts  of  ownership,  done  in  the  assertion 
of  a  right,  or  whether  they  were  mere  acts  of  trespass,  not  acquiesced  in  on  the  part  of 
the  Crown.  The  jury  have  decided  by  their  verdict  that  they  were  mere  [534]  acts 
of  trespass  from  time  to  time,  and  not  acts  of  ownership.  And  the  learned  Judge 
reports  to  us  that  this  verdict  was  satisfactory  to  him.  Therefore  there  will  be  no 
rule  for  a  new  trial. 
Kule  refused. 

Edward  Youde  v.  Jones  and  Others.  Nov.  25,  18-14. — A.,  being  entitled  in  fee 
simple  to  freehold  estates  in  the  county  of  I).,  in  the  year  1773  married  B.,  who  had 
freehold  estates  in  the  county  of  M.,  and  also  in  the  county  of  D.,  including  Plas 
Madoc,  in  the  county  of  D.  Prior  to  the  marriage,  articles  were  executed  between 
these  parties  and  certain  trustees,  on  the  1 8th  of  October,  1773,  by  which  it  was 
stipulated,  that,  in  case  the  marriage  took  place,  A.'s  estate  should  be  settled, 
subject  to  a  term  of  500  years  ;  and  B.'s  estates,  (not  including  Plas  Madoc),  to 
the  use  of  A.  and  B.  for  their  lives  and  the  life  of  the  survivor,  and  to  the  use 
of  the  first  and  other  sons  of  the  marriage,  in  tail,  &o.  There  were  two  sons  of 
the  marriage,  T.  W.  and  E.,  and  two  daughters.  The  eldest  son,  T.  W.,  having 
come  of  age,  on  the  11th  and  12th  of  August,  1801,  the  property  of  A.,  the  father, 
was  by  lease  and  release  conveyed  to  one  W.  for  2000  years,  by  way  of  mortgage  ; 
and,  subject  to  that  term,  to  such  uses  as  A.,  and  B.  his  wife,  and  T.  W.  their  son, 
should  appoint ;  and  in  default,  to  the  use  of  A.  and  B.  for  their  lives,  and  after- 
wards to  such  uses  as  A.  should  appoint,  or,  in  default,  to  such  uses  as  the  said 
estates  were  then  limited  to.  On  the  1st  and  2nd  of  April,  1802,  A.  and  B. 
and  T.  W.  conveyed,  by  lease  and  release,  to  J.  all  the  estates  of  A.  and  B. 
and  T.  W.  in  the  counties  of  M.  and  D.,  and  certain  tithes  theretofore  the 
inheritance  of  A.,  in  order  to  make  J.  tenant  to  the  praecipe  ;  and  the  recovery  was 
to  enure  to  such  uses  as  A.  and  B.  and  T.  W.  should  appoint,  &c.,  and,  in  default, 
then  to  and  for  and  upon  such  and  the  same  powers,  provisoes,  limitations,  and 
agreements  as  the  said  hereditaments  and  premises  were  and  stood  limited  to 
immediately  before  the  execution  of  that  indentui'e,  by  virtue  of  the  articles  of 
settlement  of  the  18th  of  October,  1773,  or  to  or  for  and  upon  such  and  so  man}' 
of  them  as  should  be  then  existing  undetermined  and  capable  of  taking  efi'ect. 
Common  recoveries  were  suffered  in  1802,  and  A.  died  soon  after: — Held,  that, 
in  default  of  appointment,  the  deed  of  1802,  and  recovery,  did  not  create  any 
other  legal  limitations,  and  that  Plas  Madoc  was  not  aflected  thereby. — By  deed, 
dated  22nd  of  December,  1809,  B.  and  her  son  T.  W.  exercised  the  power  of 
appointment  given  by  the  deed  of  1802  over  all  the  estates  in  the  county  of  D. 
except  Plas  Madoc,  (which  was  stated  to  be  thereinafter  more  particularly  described, 
but  was  not).  By  the  same  deed,  B.  released  all  her  estates  (save  and  except,  to 
her  and  her  assigns  during  her  life,  Plas  Madoc)  to  J.  and  his  heirs,  to  certain 
uses,  for  a  term  of  1000  years  ;  and,  subject  thereto,  to  the  use  and  intent  that  B. 
might  receive  an  annuity  of  £400,  (fee.  ;  and,  subject  thereto,  to  the  use  of  T.  W., 
his  heirs  and  assigns,  for  ever  :^Held,  that  Plas  Madoc  passed  under  the  convey- 
ance from  B.  to  T.  W.  in  fee,  subject  to  the  term  of  1000  years,  and  that  the 
exception  of  the  life  estate  of  B.  was  repugnant  and  void. 

[S.  C.  14  h.  J.  Ex.  70.     See  14  Sim.  131  ;  8  Jur.  547.] 

This  was  a  special  case  directed  by  the  Vicc-Chancellor  of  England  to  be  sent  for 
the  opinion  of  this  Court. 

Before  and  at  the  time  of  the  date  and  execution  of  the  indenture  or  articles  of 
the  18th  of  October,  1773,  the  Kev.  Thomas  Youdc,  party  thereto,  was  entitled  in  fee 
simple  to  divers  lands  in  the  parishes  of  Ixuthin,  Llanfwrog  and  Llanynys,  in  the 
county  of  Denbigh,  and  Sarah  Kdwards,  widow,  also  party  thereto,  was  seised  and 
entitled  in  fee  simple  to  lands  in  the  county  of  Montgomery,  and  [535]  also  to  l.inds 
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in  the  hundred  of  Ruthin,  iu  the  county  of  Denbigh,  and  also  to  a  messuage  called 
Plas  Madoc,  with  its  appurtenances,  and  to  other  lands  in  the  parish  of  Ehuabon,  in 
the  county  of  Denbigh. 

By  articles  of  agreement,  dated  the  18th  of  October,  1773,  and  made  on  the  marriage 
of  Thomas  Youde  and  the  said  Sarah  Edwards,  afterwards  Sarah  Youde,  the  said 
Thomas  Youde  and  Sarah  Edwards  covenanted  and  agreed  with  Richard  Parry  and 
J.  Middleton,  that,  in  case  the  said  then  intended  marriage  should  take  place,  they  the 
said  Richard  Parry  and  J.  Middleton,  and  the  survivor  of  them,  his  executors  and 
administrators,  should  stand  and  be  seised  of  all  the  meissuages,  land.s,  tenements,  and 
hereditaments,  &c.  of  him  the  said  Thomas  Youde,  in  the  parishes  of  Ruthin,  Llanfwrog, 
Llanynys,  Clocaenog,  and  Efenechtyd,  or  elsewhere  in  the  county  of  Denbigh,  for  the 
term  of  500  years,  upon  trust,  bj'  sale  of  all  or  any  part  of  the  said  estates  of  the  said 
Thomas  Youde,  to  pay  and  discharge  as  well  the  debts  and  engagements  of  the  said 
Thomas  Youde,  as  also  the  incumbrances  then  existing  on  the  estates  of  the  said  Sarah 
Edwards,  called  Clockfan  and  Rhydonen,  thereinafter  mentioned,  and  apply  the  same, 
when  raised,  in  exoneration  of  the  several  estates  as  therein  aforesaid  ;  and  all  that 
capital  messuage  or  tenement,  lands,  hereditaments,  and  premises,  of  her  the  said 
Sarah  Edwards,  commonly  called  Clockfan,  and  all  othei'  the  real  estates  of  the  said 
Sarah  Edwards  in  the  county  of  Montgomery,  and  also  all  that  other  capital  messuage 
or  tenement,  with  the  lands  and  other  appurtenances  thereunto  belonging,  called 
Rhydonen,  with  all  other  the  messuages,  tenements,  cottages,  lands,  and  hereditaments 
of  her  the  said  Sarah  Edwards,  situate,  lying,  and  being  in  the  hundred  of  Ruthin, 
in  the  said  county  of  Denbigh,  subject  and  liable  to  any  charge  affecting  the  same 
after  the  sale  of  the  estate  of  the  said  Thomas  Youde  in  manner  therein  aforesaid,  to 
such  uses  and  upon  such  trusts,  and  subject  to  such  powers,  as  were  thereinafter 
expressed  and  [536]  declared  of  and  concerning  the  same,  viz.  to  the  use  of  the  said 
Thomas  Youde  and  Sarah  his  wife,  during  their  liv^es  and  the  life  of  the  longer  liver 
of  them  ;  and,  from  and  after  the  decease  of  the  survivor  of  them,  to  the  use  of  the 
first  and  other  sons  of  the  marriage,  severally  and  successively  in  tail  ;  and,  for  default 
of  such  issue,  to  the  uses  of  the  first  and  |other  daughters  of  the  marriage ;  and,  in 
default  of  such  issue,  then  to  the  use  of  the  first  and  other  sons  of  the  said  Sarah 
Edwards  by  any  aftertaken  husband,  in  tail ;  and,  for  default  of  such  issue,  to  the  use 
of  the  first  and  other  daughters  of  the  said  Sarah  Edwards  by  any  after-taken  husband, 
in  tail ;  and,  for  default  of  issue  generally  of  the  said  Sarah  Edwards,  then  to  the  use 
of  the  said  Thomas  Youde,  his  heirs  and  assigns,  for  ever. 

There  was  issue  of  this  marriage,  Thomas  Watkin  Youde,  who  was  the  first  and 
eldest  son,  and  who  is  since  deceased  without  i.ssue  ;  the  plaintiff  Edward  Youde,  the 
only  other  son,  and  Julia  Youde,  spinster,  and  Harriet  Youde,  now  the  wife  of  Jacob 
AVilliam  Hinde,  Esq. 

The  said  T.  W.  Youde  attained  his  age  of  twenty-one  years  before  the  month  of 
August,  1801  ;  and  by  indentures  of  lease  and  release  of  the  11th  and  12th  days  of 
August,  1801,  and  a  common  recovery  in  pursuance  thereof,  the  said  messuages,  lands, 
and  hereditaments,  iu  the  said  parishes  of  Ruthin,  Llanfwrog,  and  Llanynys,  to  which 
the  said  Thomas  Youde  was,  at  the  date  of  the  said  articles,  entitled,  were  conveyed 
and  assured  by  the  said  Thomas  Youde  and  Sarah  his  Wife,  and  T.  W.  Youde,  their 
eldest  son,  or  certain  uses  therein  mentioned. 

By  indentures  of  lease  and  release  of  the  1st  and  Snd  days  of  April,  1802,  it  was 
witnessed,  that  for  barring,  docking,  and  extinguishing  all  estates  tail,  and  remainders 
and  reversions  thereupon  expectant  and  depending,  of  and  in  the  several  capital  and 
other  messuages,  tenements,  mills,  lands,  tith&s,  and  hereditaments  thereinafter  men- 
tioned, and  for  re-settling,  limiting,  conveying,  and  assur-[537]-ing  the  same  heredita- 
ments and  premises  to  and  for  the  several  uses,  ends,  intents,  and  purposes  therein- 
after expressed  and  declared,  and  for  a  nominal  consideration,  they  the  said  Thomas 
Youde,  and  Sarah  his  wife  and  T.  W.  Y''oude  did  thereby  grant,  bargain,  sell,  alien, 
release,  and  confirm  unto  T.  L.  Jones,  a  party  thereto,  and  his  heirs,  all  and  singular 
the  capital  and  other  messuages,  tenements,  farms,  mills,  lands,  and  hereditaments  of 
them  the  said  Thomas  Youde  and  Sarah  his  wife  and  T.  W.  Youde,  or  of  any  or  either 
of  them,  situate,  lying,  and  being  in  the  several  parishes  of  Llangerig,  Llanidloes, 
Rhuabon,  Llanynys,  Llanfwrog,  Ruthin,  and  Wrexham,  or  elsewhere,  in  the  several 
counties  of  Montgomery  and  Denbigh,  and  all  those  three-fourth  parts  or  shares  of 
the  tithe,  corn,  grain,  and  pulse  arising  in  the  township  of  Christionydd  Kenrick,  in 


13M.  &W.  538.  YODDE    t'.  JONES  225 

the  said  county  of  Denbigh,  a)l  which  said  hereditaments  and  premises  were  thereto- 
fore the  estate  and  inheritance  of  the  said  Sarah,  the  wife  of  the  said  Thomas  Yoiide, 
and  all  appurtenances,  &c.  ;  To  hold  the  same  unto  and  to  the  use  of  T.  L.  Jones 
and  his  heirs,  to  the  intent  that  the  said  T.  L.  Jones  might  become  tenant  of  the 
freehold  of  the  same  premises,  in  order  that  two  several  common  recoveries  might  be 
thereof  suft'ered  in  the  said  several  counties  of  Montgomery  and  Denbigh.  And 
it  was  thereby  declared,  that  such  recovery,  when  suffered,  should  enure  to  such 
uses  as  the  said  Thom.is  Voude  and  Sarah  his  wife  and  T.  W.  Youde  should  appoint ; 
and,  in  default  of  such  appointment,  to  the  use  of  the  said  Thomas  Yonde  and  Sarah 
his  wife,  during  their  joint  lives  ;  and,  immediately  after  the  decease  of  either  of  them 
the  said  Thomas  Youde  and  Sarah  his  wife,  to  and  for  such  uses  as  the  said  T.  W. 
Youde,  and  the  survivor  of  them  the  said  Thomas  Youde  and  Sarah  his  wife,  should 
appoint,  and,  in  default  of  such  appointment,  to  the  use  of  the  survivor  of  them  the 
said  Thomas  Youde  and  Sarah  his  wife,  for  the  terra  of  his  or  her  life  ;  and,  after  the 
decease  of  the  longer  liver  of  them  [538]  the  said  Thomas  Youde  and  Sarah  his  wife, 
in  case  the  said  T.  W.  Youde  should  be  then  living,  to  such  uses  as  the  said  T.  ^V. 
Y'oude  should  appoint :  and,  in  default  of  and  until  such  appointment,  then  to,  for, 
and  upon  such  and  the  same  powers,  pro\asoes,  limitations,  and  agreements  as  the 
said  hereditaments  and  premises  were  and  stood  limited  to  immediately  before  the 
execution  of  this  indenture  bj'  virtue  of  the  articles  of  settlement  made  previous  to, 
and  in  contemplation  of,  the  marriage  of  the  said  Thomas  Y'oude  and  Sarah  his  wife, 
or  to,  for,  and  upon  such  and  so  many  of  them  as  should  be  then  existing  undeter- 
mined and  capable  of  taking  effect. 

The  recoveries  were  accordingly  suffered,  shortly  after  which  T.  Y'oude  died. 

By  indentures  of  lease,  and  appointment  and  release,  bearing  date  respectively  the 
21st  and  •22ntl  of  December,  1809,  to  which  Sarah  Y'oude,  T.  W.  Youde,  Edward 
Youde,  Julia  Youde,  and  Harriet  Youde  were  parties,  in  consideration  of  the  payment 
of  certain  debts  of  the  said  Sarah  Youde,  and  of  an  annuity  of  £400  to  the  said  Sarah 
Youde,  it  wa.s  witnessed,  that,  for  the  considerations  therein  mentioned,  and  pursuant 
to,  and  1)3'  virtue  and  in  exercise  of,  the  power  and  authority  to  the  said  S.  Youde 
and  T.  W.  Youde,  by  the  said  indenture  of  the  2nd  of  April,  1802,  and  the  common 
recoveries  suffered  pursuant  thereto,  given  and  reserved  as  thereinbefore  mentioned, 
and  all  other  powers  and  authorities  enabling  them,  or  either  of  them,  in  that  behalf, 
they  the  said  Sarah  Youde  and  T.  \V.  Youde  did  appoint,  that  all  and  singular  the 
cupital  and  other  messuages,  lands,  tithes,  and  other  hereditaments,  situate,  lying, 
and  being  in  the  several  parishes  of  Rhuabon,  Llanynys,  Llanfwrog,  Ruthin,  and 
AVrexham,  or  elsewhere,  in  the  said  county  of  Denbigh,  comprised,  or  intended  so  to 
be,  in  the  said  indentures  of  the  1st  and  2iid  of  April,  1802,  and  the  said  common 
recoveries  suffered  pursuant  thereto,  with  their  [539]  several  appurtenances,  (other 
than  and  except  the  capital  mansion-house  called  Plas  Madoc,  with  its  oflices  and 
other  appurtenances,  situate  in  the  parish  of  Rhuabon,  in  the  county  of  Denbigh,  and 
mines  and  minerals  in  and  under  the  lands  and  hereditaments  by  this  indenture 
appointed,  or  any  of  them,  and  which  said  excepted  hereditaments  are  hereinafter 
more  particularly  described),  should  from  thenceforth  go  and  remain,  and  that  the 
said  indenture  of  the  2nd  of  April,  1802,  and  the  said  common  recoveries  suffered 
pursuant  thereto  as  aforesaid,  should,  <is  to  the  messuage,  lands,  tithes,  and  other 
hereditaments  by  this  indenture  limited  and  appointed,  or  intended  so  to  be,  (except 
as  aforesaid),  operate  and  enure,  to  the  uses  thereinafter  declared.  And  it  was  further 
witnessed,  that  they  the  said  Sarah  Youde  and  T.  W.  Youde  did,  and  each  of  them 
did,  thereby  grant,  bargain,  sell,  alien,  release,  and  confirm,  and  the  said  Richard 
Parry,  with  the  consent  of  the  said  Sarah  Youde,  Edward  Youde,  Julia  Youde,  and 
Harriet  Youde,  did  release,  unto  the  said  Evan  Jones,  and  his  heirs,  all  and  singular 
the  messuages,  l.uids,  tithes,  and  other  hereditaments,  situate,  lying,  and  being  in 
the  several  parishes  of  Rhuabon,  Llanynys,  Llanfwrog,  Ruthin,  Wrexham,  and 
Christionydd  Kenrick  afoiesairl,  or  any  of  them,  or  elsewhere  in  the  said  county  of 
Denbigh,  comprised,  or  intended  so  to  be,  in  the  said  indentures  of  the  1st  and  2nd 
April,  1802,  and  the  said  common  recoveries  suffered  pursuant  thereto  as  aforesaid,  all 
which  last-mentioned  capital  and  other  messuages,  lands,  tithes,  and  hereditaments 
were  the  estate  of  the  said  Sarah  Youde  at  the  time  of  the  execution  of  the  .said 
indentures  or  articles  of  settlement,  (save  and  except  such  parts  of,  the  hcreditJimcnts 
comprised  in  the  said  indentures  of  the  11th  and    12th  of  August,  1801,  as  had  been 
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then  since  sold  ;  and  likewise  save  and  except  unto  the  said  Sarah  Yoiide  and  her 
assigns,  during  her  life,  all  the  said  capital  messuage  or  mansion-house  called  Plas 
Madoc,  situate  [540]  and  being  in  the  parish  of  Rhuabon  aforesaid,  in  the  said  county 
of  Denbigh,  with  the  out-offices,  barns,  gardens,  orchards,  courts,  and  other  appur- 
tenances thereto  belonging  or  therewith  occupied ;  and  also  save  and  except,  in  like 
manner  as  last  mentioned,  all  mines,  &c.,  unto  Evan  Jones,  his  heirs  and  assigns, 
(subject  nevertheless  to  the  several  mortgages  therein  mentioned),  to  the  use  of  trustees 
for  the  term  of  1000  years  ;  and,  subject  thereto,  to  the  use  and  intent  that  the  said 
Sarah  Youde  might  receive  thereout  an  annuity  of  £400  ;  and,  subject  thereto,  to  the 
use  of  the  said  T.  W.  Yovide,  his  heirs  and  assigns,  for  ever. 

T.  W.  Youde  died  in  August,  1821,  without  issue,  having,  by  his  will  of  the 
4th  of  March,  1820,  given  and  devised  all  his  real  estates  in  the  counties  of  Denbigh 
and  Montgomery  to  trustees  ;  which  said  estates  have  become  and  now  are  vested  in 
the  defendants  H.  B.  Jones  and  A.  W.  Tooke.  Sarah  Youde  died  in  January,  1838, 
having,  by  her  will,  of  the  22nd  of  June,  1835,  given  and  devised  all  that  her  capital 
messuage  and  mansion-house  called  Plas  Madoe  to  her  daughter  Julia  Youde  for  her 
life,  with  remainder  to  her  daughter  Harriet,  the  wife  of  Jacob  William  Hinde,  Esq., 
her  heirs  and  assigns,  for  ever. 

In  August,  1838,  Edward  Youde,  claiming  the  Plas  Madoc  estate  as  remainder- 
man in  tail,  filed  this  bill,  praving,  amongst  other  things,  that  it  might  be  ascertained 
and  declared,  whether  or  no  the  said  mansion-house  called  Plas  Madoc,  &c., 
excepted  in  the  said  indenture  of  the  22nd  day  of  December,  1809,  or  any  or  what  parts 
thereof,  were  or  was  devised  or  passed  by  the  said  will  of  T.  W.  Youde,  and  that  the 
rights  of  the  parties  therein  might  be  ascertained  and  declared.  The  bill  was  filed 
against  the  devisees  both  of  T.  W.  Youde  and  Sarah  Youde,  and  other  parties 
interested  thereunder.  The  property  in  question  was  in  the  possession  of  the  devisees 
of  Sarah  Youde. 

The  questions  for  the  opinion  of  the  Court  were :  first,  whether,  under  the  said 
indentures  of  lease  and  release  of  [541]  the  1st  and  2nd  days  of  April,  1802,  and  the 
said  common  recoveries  suffered  in  pursuance  thereof,  or  any  of  them,  the  said  Sarah 
Youde  was  entitled  to  any  and  what  estate  or  estates  of  and  in  the  said  capital 
messuage  or  mansion,  with  the  lands,  buildings,  gardens,  and  appurtenances  thereto 
belonging,  called  Plas  Madoc  estate,  in  the  parish  of  Ehuabon,  in  the  county  of 
Denbigh,  and  other  the  said  messuages,  lands,  and  hereditaments  situate  within  the 
said  parish  of  Ehuabon,  and  the  said  mines  of  coal,  iron,  and  minerals  in  or  under  the 
said  lands  or  hereditaments  in  the  said  parish  of  Ehuabon,  or  of  or  in  any  and  which 
of  them ;  and  whether,  under  the  same  indenture  and  recoveries,  or  any  of  them,  the 
said  Edward  Youde  took  or  was  entitled  to  any  and  what  estate  or  estates  of  or  in 
the  said  capital  messuage  or  mansion-house,  with  the  lands,  buildings,  gardens,  and 
appurtenances  thereto  belonging,  called  Plas  Madoc,  and  other  the  said  messuages, 
hands,  and  hereditaments  situate  within  the  said  parish  of  Ehuabon,  and  the  said 
mines  of  coal,  iron,  or  minerals  in  or  under  the  said  lands  in  the  said  parish  of  Ehuabon, 
or  of  or  in  any  and  which  of  them. 

Secondly,  whether,  under  and  by  virtue  of  the  said  indentures  of  lease,  and  appointr 
ment  and  release,  bearing  date  respectively  the  21st  and  22nd  days  of  December, 
1809,  the  said  Thomas  Watkin  Youde  took  or  became  entitled  to  any  and  what  estate 
or  estates  of  and  in  the  capital  messuage  or  mansion-house  called  Plas  Madoc,  with 
the  out-offices,  &c.,  and  the  said  mines,  &c.  in  or  under  the  lands  and  hereditaments 
by  such  indenture  of  appointment  and  release  appointed  or  released,  or  of  or  in  any 
and  which  of  them. 

The  case  was  argued  on  the  13th  of  November,  by 

Kelly,  for  the  plaintiflT,  who  contended,  that  it  was  the  intention  of  the  parties, 
that  all  the  estates  mentioned  and  comprised  in  the  deed  of  1773  should  be  the  subject 
of  [542]  settlement ;  and  that  it  was  clearly  the  intention  of  the  parties  that  the 
whole  property,  including  the  Plas  Madoc  estate,  should  pass  by  the  deeds  of  1802. 
Secondly,  he  contended,  that  the  indentures  of  1 809  were  inoperative,  and  that  the 
opinion  given  by  the  Court  of  Queen's  Bench  on  the  case  sent  for  the  opinion  of  that 
Court  was  correct  (see  the  Jurist  for  1844,  vol.  8,  (V.  C.  Court),  p.  .547),  and  therefore 
that  the  plaintiff  was  entitled  to  recover. 

Hodgson,  for  the  daughters  of  Sarah  Youde,  and  the  devisees  under  her  will, 
contended,  first,  that  the  marriage  settlement  of  1773  was  a  mere  executor^'  instru- 
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ment,  intended  to  be  carried  into  effect  by  subsequent  deeds,  and  that  it  was  not 
available  to  create  uses  at  law  ;  that  the  Plas  Madoc  estate  was  intentionall\'  left 
out  of  the  deeds  of  1802,  but,  if  it  had  been  included,  still,  as  there  were  no  uses 
limited  bj'  the  marriage  articles  of  1773,  the  conveyance  of  1802  (the  uses  of  which 
were  declared  ))v  reference  to  the  articles)  could  not  create  any,  and  therefore  there 
was  a  resulting  use  to  Sarah  Youde,  and  the  estate  passed  by  the  devise  contained 
in  her  will  to  her  daughters.  Secondly,  that,  under  the  deeds  of  1809,  T.  W.  Youde 
took  no  estate  in  Plas  Madoc,  because  that  estate  was  expressly  excepted,  and  the 
exception  must  be  held  to  extend  to  the  whole  fee,  upon  the  principle,  that,  if  A. 
conveys  land  in  fee,  excepting  an  estate  during  his  own  life,  such  a  conveyance  would 
be  of  a  freehold  in  futuro,  and  therefoi-e  void.  He  referred  to  Doe  v.  Kcir  (4  Man.  & 
K.  101 ),  Doe  d.  Daniel  v.  JFoodroffe  (10  M.  &  W.  608),  Moseley  v.  Moiteux  (id.  533),  and 
Shepp.  Touchst.,  by  Preston,  vol.  1,  p.  78. 

Watson  appeared  for  the  trustees  under  the  will  of  T.  W.  Youde;  and  Aldridge 
for  the  mortgagees  under  those  trusts. 

[543]  VV.  T.  S.  Daniel,  for  the  incumbrancers  generally,  contended,  first,  assuming 
that  the  deeds  of  1802  incUided  Plas  Madoc,  that  the  exception  of  that  estate  in  the 
deed  of  1809  extended  only  to  Mrs.  Youde's  life  intei'est.  That  the  first  exception 
was  not  complete  in  itself,  but  that,  to  understand  its  proper  meaning,  reference  must 
be  had  to  the  second  exception,  which  shewed  that  the  Plas  Madoc  estate  was  excepted 
only  to  the  extent  of  Mrs.  Youde's  life  interest,  and  that,  subject  to  this  life  interest, 
the  remainder  in  fee  was  well  appointed  to  T.  W.  Youde.  Secondly,  assuming  that 
the  Plas  Madoc  estate  was  not  included  in  the  deeds  of  1802,  so  as  to  be  bound  by 
the  ultimate  limitation  of  uses  contained  therein,  the  use,  so  far  as  it  was  not  all 
limited,  would  result  to  Mrs.  Youde  in  fee;  and  as  she  was  sui  juris  at  the  date 
of  the  deed  of  1 809,  and  those  deeds  were  a  competent  a.ssurance  to  pass  a  fee  simple, 
the  fee  simple  would  pass  to  Thomas  W.  Youde  by  virtue  of  the  conveyance  thereby 
made,  and  the  exception  of  Mrs.  Youde's  life  interest  would  be  repugnant,  and  there- 
fore void. 

Kelly  replied. 

Cur.  adv.  vnlt. 

The  jiidgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  This  case,  which  was  sent  for  the  opinion  of  this  Court  by  the  Vice- 
Chancellor  of  Ilngland,  was  argued  a  few  days  ago  before  my  Brothers  Gurney  and 
Rolfe  and  myself,  and  I  have  now  to  state  the  reasons  for  the  certificate  which  we 
are  about  to  transmit  to  his  Honor.  By  the  case  it  appears  that  the  Kev.  Thomas 
Youde,  being  entitled  in  fee  simple  to  certaui  freehold  estates  in  the  countj^  of 
Denbigh,  in  the  year  1773  married  Sarah  Edwards,  who  had  freehold  estates  in  the 
county  of  Montgomery  and  also  in  the  county  of  Denbigh,  including  Plas  [544] 
Madoc,  situate  in  the  latter  county.  Prior  to  the  marriage,  articles  were  executed 
between  these  parties  and  Messrs.  Parry  and  Middleton,  on  the  18th  of  October, 
1773,  by  which  it  was  stipulated,  that,  in  case  the  marriage  took  place,  Mr.  Youde's 
estate  should  be  settled,  subject  to  a  term  of  500  years,  and  Mrs.  Edwards'  estates 
(not  including  Plas  Madoc)  to  the  use  of  Mr.  and  Mrs.  Youde  for  their  lives  and 
the  life  of  the  sui'vivo'-,  and  to  the  use  of  the  first  and  other  sons  of  the  marriage 
successively  in  tail ;  and,  in  default  of  such  issue,  to  the  first  and  other  sons  of 
Mrs.  Edwards  by  any  future  marriage,  with  divers  limitations  over,  and  with  powers 
of  exchange,  &c. 

There  were  children  of  this  marriage  two  sons,  Thomas  Watkin  Youde  and 
Edward,  and  also  two  daughters.  Thomas  Watkin  Youde  attiiined  his  majority 
before  August,  1801  ;  and  on  the  11th  and  12th  of  that  month,  the  property  of  Mr. 
Youde  the  father  was,  by  indentures  of  lease  and  release,  conveyed  to  Whittey  for 
2000  years,  by  way  of  mortgage,  atid,  subject  to  that  term,  to  such  uses  as  Thomas 
Youde  and  his  wife  and  Thomas  Watkin  Youde,  during  (heir  joint  lives,  by  deed 
should  appoint,  and,  in  default,  to  the  use  of  Thomas  Youde  and  wife  for  their 
lives  and  the  life  of  the  survivor ;  and  afterwards  to  such  uses  as  Thomas  \'oude 
should  appoint,  and,  in  default,  to  such  uses  as  the  said  estates  then  stood  limited  and 
settled. 

On  the  1st  and  2nd  of  April,  1802,  by  deeds  of  lease  and  release,  between  Thomas 
Youde  and  his  wife  and  Thomas  Watkin  Youde,  of  the  first  part;  Thomas  .Jones, 
of  the  second  ;  and  Thomas  Skyc,  of  the  third ;  Thomas  Youde  and  wife  and  Thomas 
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Watkin  Youde  conveyed  to  Jones  and  bis  heirs  all  the  estates  of  Thomas  Youde 
and  wife  and  Thomas  Watkin  Youde,  any  or  either  of  them,  in  Montgomery  and 
Denbigh,  and  certain  tithes  theretofore  the  inheritance  of  Mr.  Youde,  in  order  to 
make  Jones  tenant  to  the  prnecipe  :  and  the  uses  of  the  recovery  were  declared  to  be 
as  follows : — to  such  uses  as  Thomas  Youde  and  wife  and  Thomas  Watkin  Youde,  by 
any  deed,  &c.,  [545]  during  their  joint  lives,  should  appoint ;  and,  in  default,  to  the 
use  of  Thomas  Youde  and  wife  during  their  joint  lives  ;  and,  on  the  death  of  either, 
to  such  uses  as  Thomas  Watkin  Youde,  and  the  survivor  of  Thomas  Youde  and  wife, 
should  by  deed  appoint ;  and,  in  default,  to  the  use  of  the  survivor  of  Thomas  Youde 
and  wife  ;  and,  after  their  decease,  as  Thomas  Watkin  Youde  should  appoint,  and,  in 
default  of  appointment,  then  to  and  for  and  upon  such  and  the  same  powers,  provisoes, 
limitations,  and  agreements  as  the  said  hereditaments  and  premises  were  and  stood 
limited  to  immediately  before  the  execution  of  that  indenture,  by  virtue  of  the 
articles  of  settlement,  (meaning  those  of  the  ISth  of  October,  1773),  or  to  and  for  and 
upon  such  and  so  many  of  them  as  should  be  then  existing  undetermined  and  capable 
of  taking  effect.  Common  recoveries  were  accordingly  suffered  in  1802,  and  Thomas 
Youde  died  shortly  after. 

The  first  question  proposed  by  the  Vice-Chancellor  was,  "  whether,  under  the  said 
indentures  of  lease  and  release  of  the  1st  and  •2nd  of  April,  1802,  and  the  said  common 
recoveries  suffered  in  pursuance  thereof,  or  any  of  them,  the  said  Sarah  Youde  was 
entitled  to  any  and  what  estate  or  estates  of  and  in  the  said  capital  messuage  or 
mansion-house,  with  the  lands,  buildings,  gardens,  and  appurtenances  thereto  belonging, 
called  Plas  Madoc  estate,  in  the  parish  of  Rhuabon,  in  the  county  of  Denbigh,  and 
other  the  said  messuages,  lands,  and  hereditaments  situate  within  the  said  parish  of 
Rhuabon,  and  the  said  mines  of  coal,  iron,  and  minerals  in  or  under  the  said  lands 
or  hereditaments  in  the  said  parish  of  Rhuabon,  or  of  or  in  anj'  and  which  of  them ; 
and  whether,  under  the  same  indentures  and  recoveries,  or  any  of  them,  the  said 
Edward  Youde  took  or  was  entitled  to  any  and  what  estate  or  estates  of  or  in  the 
said  capital  messuage  or  mansion-house,  with  the  lands,  buildings,  gardens,  and 
appurtenances  thereto  belonging,  called  Plas  Madoc,  and  other  the  -said  messuages, 
lands,  and  hereditaments  situate  within  the  said  parish  of  Rhua-[546]-bon,  and  the 
said  mines  of  coal,  iron,  or  minerals  in  or  under  the  said  lands  in  the  said  parish  of 
Rhuabon,  or  of  or  in  any  and  which  of  them." 

We  proceed  first  to  answer  this  question.  We  can  have  no  doubt  what  the  parties 
to  the  deed  of  1802  intended  by  that  deed  to  have  done.  It  may  be  said  to  be  certain 
that  they  meant  to  settle  all  tlie  wife's  property  to  the  uses  specified  in  the  articles 
of  1773.'  But  the  question  in  this  and  all  other  cases  of  construction  is,  not  what  the 
parties  intended  to  have  done  by  the  instrument  executed  by  them,  but  what  the 
meaning  of  the  words  of  the  instrument  is. 

There  is  no  question  as  to  the  effect  of  the  instrument  of  1802,  and  the  recovery, 
in  limiting  the  wife's  estate  to  herself  and  her  husband  for  their  lives,  and  to  the 
survivor  for  life,  subject  to  the  power  of  appointment  mentioned  in  the  deed  of  1802. 
The  doubt  that  has  arisen  is  as  to  the  meaning  of  the  subsequent  provision.  It  seems 
to  us,  that,  after  the  determination  of  those  estates,  and  in  default  of  appointment, 
the  deed  of  1802  and  the  recovery  do  not  operate  so  as  to  create  any  other  legal 
limitations.  By  the  words  of  the  deed  of  1802,  which  are  cleai-,  the  estates  are  limited 
to  the  same  uses  as  they  stood  limited  to  before,  by  virtue  of  the  articles  of  settlement 
of  October,  1773,  and  no  others;  but  those  articles  contained  no  legal  limitations  of 
these  estates,  nor,  indeed,  do  they  comprise  Plas  Madoc  at  all ;  and,  consequently, 
all  the  estates,  and  particularly  Plas  Madoc,  were  unaffected  by  the  provisions  of  the 
deed  of  1802,  at  law.  The  articles  were  obligatory  on  the  parties,  as  a  contract  which 
equity  would  enforce  against  them  and  their  representatives,  and  those  claiming  the 
estate  under  them  as  volunteers  or  with  notice,  but  they  did  not  otherwise  affect 
the  estates. 

We  must  construe  the  words  of  the  indenture  of  1802  as  we  find  them  ;  and  we 
are  not  at  liberty,  in  order  to  effectuate  what  we  may  well  suppose  the  parties  meant 
to  do,  to  alter  the  language  of  the  deed,  and  read  it  as  if  it  [547]  had  contained, 
instead  of  its  present  terms,  a  provision,  that,  in  default  of  appointment,  the  estate 
should  be  held  on  such  and  the  same  uses  as  are  mentioned  and  described  in  the 
articles  of  settlement  of  October,  1773,  with  respect  to  the  hereditaments  therein 
mentioned. 
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Wc  theiefore  shall  answer  the  first  question  of  the  Vicc-Chancellor  by  saying, 
"  that,  under  the  said  indentures  of  lease  and  release  of  the  1st  and  2nd  of  April,  1S02, 
and  the  said  common  recoveries  suffered  in  pursuance  thereof,  the  said  Sarah  Youde 
took  an  estate  for  the  joint  lives  of  herself  and  Thomas  Youde,  with  remainder  to  the 
survivor  for  life,  with  a  resulting  use,  after  the  expiration  of  the  prior  estates,  to 
herself  in  fee  in  the  said  capital  messuage  or  mansion,  with  the  lands,  buildings, 
gardens,  and  appurtenances  thereunto  belonging,  called  Plas  Madoc,  situate  in  the 
parish  of  Khuabon,  in  the  county  of  Denbigh,  and  other  the  said  messuages,  lands, 
and  hereditaments  situate  within  the  said  parish  of  Khuabon,  and  the  said  mines  of 
coal,  iron,  and  minerals  in  or  under  the  said  lauds  and  hereditaments  in  the  said  parish 
of  Khuabon."(") 

The  second  question  of  the  Vice-Chancellor  relates  to  the  effect  of  a  deed  of 
appointment  and  release,  dated  the  22nd  of  December,  1809,  and  made  between  Sarah 
Y'oude,  of  the  first  part ;  Thomas  Watkin  Youde,  of  the  second  part,  and  other  parties. 
It  is  a  deed  of  appointment  by  Sarah  and  Thomas  Watkin  Youde,  referring  (inter 
alia)  to  the  deeds  of  1802,  and  reciting  them,  and  reciting  that  Plas  Madoc  was  subject 
to  a  mortgage,  and  reciting  a  contract  by  Thomas  Watkin  Youde  to  purchase  the  life 
interest  of  Mrs.  Y'^oude  in  the  estates  therein  mentioned,  for  an  annuity  of  £iOO 
per  annum,  and  the  payment  of  her  debts.  By  this  deed,  Sarah  Y'oude  and  Thomas 
AVatkin  Y'oude  exercised  their  power  of  appointment  given  by  the  deed  of  1802  over 
all  the  estates  in  the  county  of  Denbigh,  except  Plas  Madoc  and  the  mines  and  minerals, 
(which  excepted  hereditaments  [548]  are  stated  to  be  thereinafter  more  particularly 
described,  but  are  not),  and  appointed  to  the  uses  thereinafter  declared  and  contained  ; 
and  by  the  same  deed,  Sarah  Y'oude  released  all  her  estates  (save  and  except,  to  her 
and  her  assigns  during  her  life,  Plas  Madoc  and  the  mines  and  minerals)  to  Evan 
Jones  and  his  heirs,  to  the  use  of  trustees  for  a  term  of  1000  years,  which  is  to  secure 
to  her  £100  per  annum,  and  £5000  for  the  children  of  the  marriage ;  and,  subject 
to  this  term,  to  the  use  and  intent  that  Mrs.  Y'oude  might  receive  an  annuity  of 
£400  a  year,  with  powers  for  the  recovery  thereof ;  and,  subject  thereto,  to  the  use 
of  Thomas  Watkin  Youde,  his  heirs  and  assigns,  for  ever. 

The  second  question  of  the  Vice-Chancellor  is,  whether-,  under  and  by  virtue  of 
the  said  indentures  of  lease  and  release  and  appointment,  bearing  date  respectively 
the  2ist  and  22nd  of  December,  1809,  Thomas  Watkin  Youde  took  any  and  what 
estate  in  Plas  Madoc  and  the  mines  and  minerals. 

We  are  of  opinion,  that,  as  Mrs.  Y'oude  was  entitled  to  Plas  Madoc  and  the  mines 
in  fee  simple  at  the  time  of  the  execution  of  those  deeds,  and  as  that  estate  was 
excepted  from  the  appointment,  it  passed  under  the  conveyance  from  her  to  T.  W. 
Y'oude  in  fee,  subject  to  the  mortgage  affecting  that  estate  and  the  term  for  1000 
years,  and  that  the  exception  of  the  life  estate  of  Mrs.  Youde  was  repugnant  and 
void. 

The  following  was  the  certificate  afterwards  sent  in  answer  to  the  second  question  : 
— "  We  are  of  opinion,  that,  under  and  by  virtue  of  the  said  indentures  of  lease  and 
appointment  and  release,  bearing  date  respectively  the  21st  and  22nd  days  of 
December,  1809,  the  said  Thomas  Watkin  Y'oude  became  entitled  to  an  estate  in  fee 
of  and  in  the  capital  messuage  or  mansion-house  called  Plas  .Madoc,  with  the  out-otficos, 
barns,  gardens,  orchards,  courts,  and  other  appurtenances  thereunto  then  belonging 
and  therewith  then  occupied,  and  the  said  mines,  veins,  and  [549]  seams  of  iron,  iron- 
stone, lead,  copper,  coals,  and  other  mines  and  minerals,  in  or  under  the  lands  and 
horediUinients  by  such  indenture  of  appointment  and  release  appointed  or  released, 
subject  to  the  mortgages  affecting  the  same,  and  the  term  of  1000  years  in  the  said 
deed  mentioned.     Dated  the  27th  day  of  November,  1844. 

"J.  Paukk. 

"  K.  M.  KOLFE." 


In  ke  WiiiciiKK,  IN  A  Cause  of  Whiciier  v.  Thomas.  Nov.  25,  1844. — In  order  to 
ground  an  application  to  tax  an  attorney's  bill,  after  verdict,  under  6  &  7  Vict. 
0.  73,  s.  37,  the  "  special  circumstances  "  must  have  relation  to  some  matter  newly 

(a)  This  is  a  copy  of  the  certificate  sent  in  answer  to  the  first  (juestion. 
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come  to  the  knowledge  of  the  party,  and  it  is  not  sufficient  to  shew  circumstances 
known  to  the  defendant  before  the  action. 

[S.  C.  2  D.  &  L.  407 ;  14  L.  J.  Ex.  78.] 

.Jervis  had  obtained  a  rule  calling  upon  the  plaintiff,  an  attorney,  to  shew  cause 
why  his  bill  of  costs,  charges,  and  disbui'sements,  delivered  to  the  defendant,  and  for 
the  recovery  whereof  this  action  was  brought,  should  not  be  referred  to  the  Master  to 
be  taxed.  It  appeared  from  the  affidavits,  that,  in  May,  1843,  the  defendant  Thomas 
shewed  to  Whicher  an  attorney's  bill  of  costs  against  him,  amounting  to  about  £447, 
which,  after  perusing  it,  AVhicher  advised  should  be  taxed,  stating  that,  on  taxation, 
£200  at  least  would  be  struck  off.  The  bills  were  thereupon  delivered  to  Whicher  to 
be  taxed,  he  giving  the  following  undertaking  to  Thomas  : — "  Mr.  James  Thomas  has 
this  day  placed  in  my  hands  certain  bills  of  costs  of  Mr.  J.  T.,  for  the  purpose  of 
having  the  same  taxed  ;  and  I  hereby  undertake  not  to  put  Mr.  Thomas  to  any  expense 
in  consequence  of  such  taxation,  but  that  the  expense,  if  any,  shall  be  paid  out  of  the 
money  to  be  deducted  from  the  taxation  of  such  bills."  An  attorney  in  London,  named 
Bozon,  upon  Whicher's  recommendation,  was  afterwards  retained  by  Thomas  to  tax 
the  bills.  Less  than  one-sixth  (about  £49)  having  been  taxed  off,  Thomas  was  obliged 
to  pay  Bozon  his  bill,  amounting  to  £.38,  for  the  costs  of  the  taxation.  In  the  month 
of  August  following,  Whicher  delivered  to  Thomas  an  unsigned  bill  of  costs  for 
361.  8s.  8d  ,  [550]  exclusively  for  business  done  by  him  in  and  about  the  taxation, 
and  brought  an  action  to  recover  the  amount.  The  writ  was  dated  the  16th  of  August, 
1843.  The  defendant  Thomas  suffered  judgment  by  default,  and  on  the  3rd  of 
November  a  fi.  fa.  issued,  under  which  the  debt  and  costs  were  levied.  This  rule  was 
obtained  on  the  4th  of  November,  1844. 

Crowder  shewed  cause.  This  bill  of  costs  not  having  been  incurred  for  business 
done  in  court,  this  Court  has  no  jurisdiction  to  order  the  bill  to  be  taxed.  Ex  parte 
Khuj  (3  Nev.  &  M.  43),  Doe  d.  Palmer  v.  Roc  (4  Dowl.  P.  C.  95).  It  is  true,  the  stat. 
6  &  7  Vict.  c.  73,  s.  37,  provides,  "  that,  in  case  no  part  of  the  business  shall  have 
been  transacted  in  any  court  of  law  or  equity,  it  shall  be  lawful  for  the  Lord  Chan- 
cellor or  Master  of  the  Rolls  to  refer  the  bill  for  taxation  ;  "  but  that  application  cannot 
be  made  to  this  Court.  The  application  should  be  made  to  the  Lord  Chancellor  or 
the  Master  of  the  Rolls.  But,  secondly,  even  if  the  case  did  come  within  the  juris- 
diction of  this  Court,  the  application  is  too  late.  The  37th  section  also  provides,  that 
"  no  such  reference  shall  be  directed  upon  an  application  made  by  the  party  chargeable 
with  such  bill,  after  a  verdict  shall  have  been  obtained,  or  a  writ  of  inquiry  executed, 
in  any  action  for  the  recovery  of  the  demand  of  such  attorney,"  &c.,  "except  under 
special  circumstances,  to  be  proved  to  the  satisfaction  of  the  Court  or  judge  to  whom 
the  application  for  such  reference  shall  be  made."  The  case  does  not  come  within  the 
latter  part  of  the  clause,  for  the  special  circumstances  there  mentioned  mean,  facts 
which  have  newly  come  to  the  knowledge  of  the  party,  and  of  which  he  was  not 
cognizant  at  the  time  the  action  was  brought.  The  facts  here  stated  were  as  well 
known  to  the  defendant  at  the  time  of  the  action  brought  as  now. 

[551]  Jervis,  in  support  of  the  rule.  It  is  sufficient  to  give  this  Court  jurisdiction, 
that  the  costs  were  incurred  in  the  taxation  of  a  bill  of  costs  for  business  done  in 
court.  Secondly,  the  facts  stated  in  the  affidavits  constitute  those  special  circumstances 
which  the  statute  contemplated.  [Rolfe,  B.  According  to  the  affidavits,  the  defendant 
had  a  good  defence  ;  why  did  he  not  plead  it  ?]  The  old  rule  of  practice  was,  that  a 
party  might  come  to  the  Court  for  taxation  under  special  circumstances,  even  though 
he  had  a  defence.  [Parke,  B.  A  party  never  thought  of  taxing  an  attorney's  bill 
after  verdict,  unless  he  had  been  taken  by  surprise,  or  misconceived  his  case,  and  then 
he  was  bound  to  come  within  the  four  days  allowed  to  set  aside  a  verdict.  There  are 
no  circumstances  here  of  which  the  defendant  might  not  have  availed  himself  before.] 
The  affidavits  shew  that  the  plaintiff  deceived  the  defendant;  he  ought  to  have  told 
him  that  he  would  have  to  pay  Bozon's  charges. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  There  is 
no  reason  shewn  why  the  application  was  not  made  at  a  much  earlier  period.  It 
appears  to  me  that  the  "  special  circumstances,"  under  which  the  Court  will  interfere 
after  verdict,  should  be  some  new  matter  which  has  come  to  the  knowledge  of  the 
party,  who  should  shew  that  he  has  used  due  diligence  in  applying  to  the  Court  on 
learning  it.     In  this  case  there  is  no  fact  stated  of  which  the  party  was  not  fully  aware 
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nearly  a  year  ago  ;  and  after  acquiescing  for  so  long  a  period,  I  think  the  Court  ought 
not  to  interfere.  The  rule  ought  to  be  discharged  ;  but,  as  M'hicher  does  not  deny 
the  allegations  contained  in  the  affidavits,  we  think  he  is  not  entitled  to  costs. 

Parke,  B.,  and  Kolfe,  B.,  concurred. 

Rule  discharged,  without  costs. 

[552]  BuNNETT  AND  CoRi'E  V.  Smitu.  Nov.  25,  1844. — In  an  action  for  the 
infringement  of  a  patent,  the  plea  of  non  concessit  is  a  good  plea.  And  it  is  no 
ground  for  disallowing  pleas  of  non  concessit  and  a  traverse  of  the  assignment  to 
the  plaintiff  of  the  patent,  that,  in  a  proceeding  before  the  Vice-Chancellor  of 
England,  who  had  directed  the  action  to  be  brought,  the  defendant  had  disputed 
the  infringement  only,  and  that  it  was  understood  between  the  parties  that  no 
other  question  should  be  raised. 

[S.  C.  2  D.  &  L.  380;  U  L.  J.  Ex.  47  ;  8  Jur.  1034.] 

Case  for  the  infringement  of  a  patent.  The  action  was  brought  by  Bunnett  the 
patentee,  and  Corpe,  as  assignee  of  one  moiety  of  the  patent,  against  the  defendant, 
to  try  the  validity  of  the  patent,  in  pursuance  of  an  order  made  by  the  Vice  Chancellor 
of  England. 

The  defendant  obtained  a  summons  to  shew  cause  before  a  Judge  at  chambers, 
why  he  should  not  have  leave  to  plead  the  following  pleas : — First,  non  concessit.(a) 
Second,  that  the  plaintiff  Bunnett  did  not  assign  one  moiety  of  the  letters-patent  and 
privileges  to  the  plaintiff  Corpe,  in  manner  and  form  &c.  Third,  that  the  plaintiff 
J.  B.  was  not  the  true  and  first  inventor.  Fourth,  that,  before  the  making  of  the 
patent,  the  plaintiff  J.  B.  represented  to  his  late  Majesty  that  the  invention  was  an 
invention  for  improvements  in  window-shutters,  and  that  the  said  representation  was 
false,  and  the  patent  void.  Fifth,  that  the  invention  was  not  new.  Sixth,  that  the 
invention  was  not  an  invention  of  any  manner  of  manufacture.  Seventh,  that  the 
invention  was  of  no  use.  Eighth,  that  the  specification  in  the  declaration  mentioned 
was  and  is  an  instrument  which  is  as  follows  :  (setting  out  the  specification  verbatim) ; 
without  this,  that  &c.,  (concluding  with  a  special  traverse  of  the  sufficiency  of  the 
specification).  Ninth,  that  the  plaintiff'  J.  B.  did  not  cause  any  specification  to  be 
inrolled  in  Chancery.     Tenth,  not  guilty. 

The  summons  was  attended  before  Alderson,  B.,  who  [553]  allowed  all  the  pleas 
except  the  first  two,  and  the  defendant  therefore  declined  to  draw  up  the  order ;  and 
on  the  23rd  of  January 

Hindmarch  moved  for  a  rule  nisi  for  leave  to  plead  all  the  pleas.  It  was  objected 
before  the  learned  Judge  at  Chambers,  that  the  order  of  the  Vice-Chancellor  precluded 
the  defendant  from  traversing  the  assignment ;  but  that  was  a  mistake,  the  order  now 
produced  on  affidavit  shewing  that  it  contained  no  such  restriction.  As  to  the  second 
plea,  therefore,  the  learned  Judge  was  induced,  from  a  mistaken  representation  of 
facts,  to  refuse  the  order. 

With  respect  to  the  pica  of  non  concessit,  his  Lordship  refused  leave  to  plead  it 
under  the  supposition  that  it  was  not  a  good  plea.  There  are  several  authorities  which 
shew  that  this  plea  is  good.  In  Co.  Lit.  260  a.,  it  is  said,  "If  a  grant  by  letters- 
patent  under  the  Great  Seal  be  pleaded  and  shewed  forth,  the  adverse  party  cannot 
plead  nul  tiel  record,  for  it  appears  to  the  Court  that  there  is  such  a  record  ;  but, 
inasmuch  as  it  is  in  nature  of  a  conveyance,  the  party  may  deny  the  operation  thereof, 
therefore  he  may  plead  non  concessit,  and  prove  in  evidence  that  the  King  had  nothing 
in  the  thing  granted,  or  the  like."  And  the  same  thing  is  laid  down  in  Doctrina 
Placitandi,  307,  308.  In  11  y tide's  case  (4  Rep.  71  b.),  it  was  resolved  by  the  Court, 
that,  "against  the  King's  letters-patent  under  the  Great  Seal  shewed  in  court,  none 
can  deny  them,  but  non  concessit  per  pr;ed.  literas  patentes  is  a  good  pica,  for  although 

(a)  The  form  of  the  plea  was  as  follows  :  — 

"  The  defendant,  by  G.  W.,  his  attorney,  says,  that  his  said  late  Majesty  did  not 
give  and  grant  unto  the  said  J.  B.,  his  executors,  administrators,  and  assigns,  such 
license,  powers,  privileges,  and  advantages  as  in  the  declaration  mentioned,  in  manner 
and  form  as  in  the  decliration  in  that  behalf  alleged.  And  of  this  the  defendant  puts 
himself  upon  the  country,"  &c. 
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there  be  such  letter.s-patent,  yet  perhaps  nothing  pass  by  them,  and  so  per  consequens 
non  concessit. "(*)  [Pollock,  C.  B.  What  is  the  object  of  pleading  the  plea?]  It  is 
the  proper  form  of  pleading,  so  as  to  enable  the  defendant  to  object  that  the  title  in 
the  patent  does  not  correctly  describe  the  invention.  [Parke,  [554]  B.  Yes,  that  is 
so.]  If  the  plaintiff'  states  the  grant  made  by  the  patent  incorrectly,  the  defendant 
has  no  other  means  of  taking  advantage  of  the  mis-statement.  If  a  defendant  is  not 
permitted  to  plead  this  plea,  a  plaintiff  may,  to  suit  his  own  purposes,  in  his  declara- 
tion state  the  eflfect  of  his  patent  to  be  diff'erent  from  what  it  actually  is,  and  the 
defendant  will  have  no  remedy.  The  defendant  contends  that  the  patent  is  void,  and 
if  so,  it  has  no  operation,  and  the  defendant  may  plead  non  concessit  to  it,  according 
to  the  authorities  just  cited.  In  a  recent  case  in  the  Court  of  Common  Pleas,  in 
Trinity  Term  last,  Bedelh  and  Another  v.  Massey  (7  Man.  &  G.  630),  the  defendant 
had  obtained  the  permission  of  Cresswell,  J.,  at  chambers  to  plead  non  concessit,  and 
the  plaintiff  obtained  a  rule  nisi  to  rescind  so  much  of  the  learned  Judge's  order  as 
allowed  that  and  another  plea  The  authorities  now  cited  were  also  cited  in  that 
case,  and  the  Court  discharged  the  rule  with  costs.  And  in  Xecheh  v.  Ross  (7  Man. 
&  G.  630),  in  the  same  court,  which  was  precisely  similar  in  circumstances,  the  rule 
was  also  discharged  with  costs. 

Rule  nisi  granted. 

M.  D.  Hill  shewed  cause  upon  an  affidavit,  stating  that  the  assignment  by  Bunnett 
to  his  co-plaintiff  was  never  questioned  at  the  hearing  before  the  Vice-Chancellor, 
when  his  Honor  directed  an  action  to  be  brought.  It  was  understood  between  the 
parties  that  the  only  question  in  issue  was,  whether  the  defendant  had  committed  an 
infringement  of  the  patent,  and  that  was  the  only  issue  intended  to  be  tried.  It  was 
a  breach  of  faith  in  the  defendant  to  attempt  to  deny  the  assignment,  or  to  raise  any 
other  collateral  issues. 

Hindmarch,  in  support  of  the  rule,  was  stopped  by  the  Court. 

[555]  Pollock,  C.  B.  I  think  this  rule  should  be  made  absolute.  I  do  not  see 
why  we  should  prevent  the  defendant  from  questioning  the  assignment  here,  merely 
because,  when  before  the  Vice  Chancellor,  he  did  not  do  .so,  but  disputed  some  other 
facts.  If  the  plaintiffs  desire  to  impose  further  terms  on  the  defendant,  they  must 
go  back  to  the  Vice-Chancellor  for  that  purpose.  I  think  that  the  whole  of  the  pleas 
ought  to  be  allowed. 

Parke,  B.  There  is  nothing  in  the  order  of  the  Vice-Chancellor  to  preclude  the 
defendant  from  disputing  the  title  of  the  plaintiff'  Corpe  as  assignee  of  a  moiety  of 
the  patent,  and  the  affidavit  of  the  plaintiff  is  much  too  vague  to  satisfy  us  of  any 
agreement  to  that  effect.  We  ought,  therefore,  to  deal  with  this  application  in  the 
same  manner  as  we  should  if  this  were  an  ordinary  action  brought  by  a  patentee, 
without  the  intervention  of  the  Court  of  Chancery  ;  that  is,  we  must  consider  whether 
these  are  fair  and  good  pleas  on  the  face  of  them.  If  they  are,  they  ought  to  be 
allowed  ;  if  they  are  not  sustained  at  the  trial,  the  defendant  will  have  to  pay  the 
costs  of  them.  Before  the  New  Rules,  the  plaintiffs'  title  might  have  been  disputed 
under  the  general  issue,  and  there  is  no  reason  why  the  defendant  should  not  be 
allowed  to  dispute  it  now.  As  to  the  plea  of  non  concessit,  the  authorities  cited  when 
the  rule  was  moved  shew  that  such  a  plea  is  good.  I  therefore  think  that  all  these 
pleas  ought  to  be  allowed. 

GuRNEY,  B.,  concurred. 

ROLFE,  B.  I  am  disposed  to  go  further,  and  hold,  that,  if  there  had  been  a 
positive  agreement  between  these  parties  not  to  raise  these  questions,  it  would  have 
aft'orded  no  sufficient  reason  why  we  should  treat  this  action  ditferently  from  any 
other  action  not  brought  by  the  direction  of  the  Court  of  Chancery.  If  the  defendant 
has  done  anything  [556]  contrary  to  the  Vice-Chancellor's  order,  the  plaintiff's  should 
go  to  him  for  redress.  His  Honor  has  better  means  than  we  have  of  knowing  what 
his  order  was,  and  of  enforcing  obedience  to  it. 

Rule  absolute. 

{h)  See  also  Eden's  case,  6  Rep.  15  ;  Hard.  158  ;  Plowd.  232  ;  Baddeley  v.  Leppingwell, 
3  Burr.  1544. 
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Brown  and  Anotheu  v.  Fullekton.  1844.— The  Court  allowed  the  plaintiffs, 
assignees  of  a  bankrupt,  to  amend  the  writ  of  summons  and  subsequent  proceed- 
ings, by  adding  the  name  of  the  official  assignee  as  a  plaintiff,  in  order  to  save 
the  Statute  of  Limitations. 

[S.  C.  2  D.  &  L.  251  ;   14  L.  J.  Ex.  V9.] 

Hugh  Hill  had  obtained  a  rule,  calling  upon  the  defendant  to  shew  cause  why  the 
plaintiffs  should  not  be  permitted  to  amend  the  writ  of  summons  and  all  subsequent 
proceedings  in  this  cause,  by  adding  the  name  of  the  official  assignee  as  another  plaintiff. 
The  application  was  made  in  order  to  save  the  >Statute  of  Limitations,  which  would 
have  been  a  bar  to  a  fresh  action.  The  plaintiffs  were  assignees  of  a  bankrupt  of  the 
name  of  Blake,  but  it  did  not  appear  on  the  face  of  the  writ  that  they  sued  as 
assignees. 

Gray  shewed  cause  (Nov.  14).  This  amendment  ought  not  to  be  allowed,  even 
for  the  purpose  of  saving  the  Statute  of  Limitations.  There  are,  indeed,  some  cases 
in  which  this  Court  has  allowed  an  amendment  of  a  similar  nature  :  Baker  v.  Neaver 
(1  C.  &  M.  112),  l.akm  v.  JFalsou  (2  C.  &  M.  685).  In  the  former  case,  the  applica- 
tion Wiis,  as  here,  to  add  the  name  of  the  official  assignee  as  a  co-plaintiff;  but  that 
was  very  recently  after  the  passing  of  the  statute  creating  official  assignees,  when 
parties  might  reasonably  be  supposed  not  to  be  fullv  informed  as  to  the  necessity  of 
joining  them  in  the  action.  In  Lakin  v.  Il-'atwn,  the  Court  amended  the  writ  of 
summons  by  adding  the  name  of  a  co-executrix  as  [557]  a  plaintiff,  in  order  to  save 
the  statute  ;  but  there  it  appeared  that  she  was  merely  a  nominal  party,  and  that  her 
name  was  omitted  through  mere  mistake.  It  is  only  in  this  court  that  such  amend- 
ments are  allowed,  even  to  save  the  statute  :  Roberts  v.  Bate  (6  Ad.  &  Ell.  77S),  Euhanke 
v.  Oiwn  (5  Ad.  fc  Ell.  29cS).  The  writ,  being  altered  in  a  material  particular,  would 
require  to  be  re-sealed.  [Parke,  B.  No ;  where  the  alteration  is  made  by  a  Judge's 
order,  the  writ  need  not  be  re-sealed.  Pollock,  C.  B.  Roberts  v.  Bate  is  distinguish- 
able fiom  the  present  case,  because  there  the  object  of  the  application  was  to  make 
another  person  a  party  to  the  record  as  a  defendant,  his  non-joinder  having  been 
pleaded  in  aljatement.  It  might  well  be  deemed  a  hardship  to  make  a  rule  of  this 
kind  in  iiivitum  :  besides,  there  might  be  a  technical  difficulty  in  serving  a  defendant, 
and  making  him  come  in.] 

Hugh  Hill,  contra.  Baker  v.  Neaver,  Uorton  v.  Inhabitants  of  Stamford  (1  C.  &  M. 
773),  lAikin  v.  ll'atson,  and  Ecclesv.  Cole  (8  M.  &  W.  537),  are  all  authorities  in  favour 
of  this  application.  Roberts  v.  Bate  is  distinguishable  on  the  grounds  stated  by  the 
Lord  Chief  Baron.  In  ll'illiams  v.  IFiHiams  (10  M.  ^t  W.  476),  the  plaintiff  was 
allowed  to  amend  continuing  writs,  although  his  replication  had  been  ruled  bad  after 
argument  on  demurrer.  [He  referred  also  to  Mavor  v.  Spaldinif  (I  Dowl.  &  L.  878), 
Palmer  v.  Beale  (9  Dowl.  P.  C.  529),  Billing  v.  Flight  (6  Tamit."  419  ;  2  Marsh.  124), 
Stoir  V.  iraism  (2  Scott,  842).] 

The  Court  intimated  that  they  would  take  time  to  consult  the  other  Judges,  and 
would  endeavour  to  lay  down  .some  general  rule  on  the  subject.  On  the  10th  of 
December, 

[558]  Pakkk,  B.,  said  : — In  this  case  an  application  was  made  by  Mr.  Hill  to 
amend  the  writ  of  summons  and  subse(iuent  proceedings,  by  adding  the  name  of  an 
official  assignee  in  bankruptcy  as  a  co-plaintiff.  It  appeared,  that,  if  the  amendment 
were  not  made,  the  Statute  of  Limitations  would  be  a  bar  to  the  recovery  of  the  debt 
for  which  the  action  was  brought.  Some  doul)t  has  been  entertained  whether  we 
ought  to  accede  to  this  motion  ;  but,  in  compliance  with  the  ])recedeuts  in  this  court, 
which  we  have  acted  upon  on  several  occasions,  we  think  that  the  rule  ought  to  be 
made  alisolute. 

Rule  absolute. 


JoYNES  V.  COLLINSON.  Nov.  16,  25,  1844. — Au  affidavit  in  support  of  a  motion 
calling  on  the  plaintiff  to  give  security  for  costs,  which  sUites  only  that  the  defen- 
dant "  has  been  informed  and  venly  believes  "  that  the  plaintiff  is  resident  abroad, 

Ex.  Div.  IX.— 8* 
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is  insufficient. — And  where  the  rule  has  beeu  dischai-ged  for  this  defect  in  the 
affidavit,  the  motion  cannot  be  renewed  on  amended  affidavits. 

[S.  C.  2  I).  &  L.  449  ;  14  L.  J.  Ex.  2  ;  8  Jur.  1010.] 

Pashley  shewed  cause  against  a  rule  which  had  been  obtained  by  the  defendant, 
calling  upon  the  plaintilT  to  shew  cause  why  he  should  not  give  security  for  costs. 
The  affidavit  of  the  defendant,  on  which  the  application  was  founded,  stated,  that 
"he  has  been  informed  and  verily  believes,  that  the  residence  of  the  plaintiff"  is  at 
Glasgow,  in  the  kingdom  of  Scotland,  and  that  he  now,  as  the  deponent  is  informed 
and  verily  believes,  resides  there,  out  of  the  jurisdiction  of  this  Court." 

Pashley  objected,  that  the  affidavit  ought  to  have  stated  positively  that  the 
plaintifl'  was  resident  out  of  the  jurisdiction,  or  at  least  that  a  statement  of  the 
deponent's  mere  belief  and  information  of  that  fact  was  insufficient,  without  shewing 
the  source  from  which  his  information  was  obtained.  In  Archbold's  Practice,  7th 
edit.,  p.  1018,  the  rule  is  thus  stated: — "When  the  affidavit  proceeds  upon  the 
information  and  belief  of  the  deponent,  it  should  [559]  shew  from  what  source  his 
information  is  derived,  and  upon  what  his  belief  is  founded."  And  Sandi/s  v.  Hohlcr 
(6  Dovvl.  P.  C.  274)  expressly  decides,  that,  in  order  to  obtain  a  rule  for  security  for 
costs,  it  must  be  positively  stated  that  the  plaintiff  is  resident  out  of  the  jurisdiction, 
and  that  belief  to  that  effect  is  insufficient.  So,  it  is  no  answer  to  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  that  the  plaintiff  "  has  been  informed  and  believes  "  that  the 
defendant  is  insolvent:  Symes  v.  Amor  (6  M.  &  W.  814),  Mann  v.  WiUiamsun  (7  M. 
&  W.  145). 

Temple,  in  support  of  the  rule,  contended,  that,  where  a  deponent,  as  in  this 
case,  was  speaking  to  a  fact  which  must  necessarily  be  more  in  the  knowledge  of  the 
other  party  than  his  own,  a  statement  of  his  information  and  belief  was  sufficient. 

Parke,  B.  According  to  the  text-books,  this  affidavit  is  not  sufficient;  and  the 
defendant  cannot  be  under  any  difficulty  in  making  a  positive  affidavit,  because  he  has 
only  to  take  out  a  summons  to  be  furnished  with  a  statement  of  the  plaintiff's  residence. 
If,  upon  such  a  summons,  the  attorney  stated  his  residence  to  be  in  Glasgow,  the 
defendant  might  then  come  to  the  Court  for  security  for  costs. 

Eule  discharged,  with  costs. 

The  defendant  subsequently,  after  delivering  his  pleas,  obtained  an  order  of  a 
Judge  at  chambers,  on  an  affida\it  containing  a  positive  statement  that  the  plaintiff 
was  resident  out  of  the  jurisdiction,  requiring  him  to  give  secuiity  for  costs. 

Pashley  thereupon  obtained  a  rule  to  shew  cause  whj'  [560]  this  order  should  not 
be  rescinded,  with  costs,  on  the  ground,  that,  the  motion  having  been  once  made  and 
refused,  the  defendant  had  no  i-ight  to  renew  it. 

Temple  shewed  cause,  and  contended  that  the  application,  being  made  on  an 
amended  affidavit,  was  not,  for  this  purpose,  the  same  application. 

Parke,  B.  The  rule  has  been  already  disposed  of  on  the  ground  of  the  insufficiency 
of  the  affidavit,  and  it  seems  to  me  that  the  Court  ought  not  again  to  entertain  it ; 
and  if  the  Court  ought  not  to  do  so,  much  less  ought  a  Judge  at  chambers.  There  is 
a  rule  of  the  Court  of  Queen's  Bench,  of  Hilary  Term,  3  Jac.  1  (Tidd,  Pr.  506,  9th  ed.), 
which  orders,  "that,  if  any  cause  shall  first  be  moved  in  court,  in  the  presence  of  the 
counsel  of  both  parties,  if  the  same  cause  shall  again  be  moved  contrary  to  that  rule 
so  given  by  the  Court,  then  an  attachment  shall  go  against  him  who  shall  procure  that 
motion  to  be  made  contrarj'  to  the  rule  of  the  Court  so  first  made ;  and  that  the 
counsel  who  so  moves,  having  notice  of  the  said  former  rule,  shall  not  be  heard  here 
in  court  in  any  cause  in  that  term  in  which  that  cause  shall  be  so  moved  contrary  to 
the  rule  of  Court  iu  form  aforesaid." 

Rule  absolute.(6) 

{b)  The  rule  now  acted  upon  in  the  Court  of  Queen's  Bench  appears  to  be,  that, 
where  a  party  fails  in  an  application  from  a  defect  in  his  affidavits,  he  cannot  have  a 
fresh  rule  on  amended  affidavits,  except  only  where  the  defect  is  merely  in  the  jurat 
or  title  of  the  affidavit:  Reg.  v.  Manchester  and  Leeds  Eailway  Co.,  8  Ad.  &  Ell.  413; 
3  N.  &  P.  439 ;  Fie.):  v.  J%istices  of  JVarwkkshire,  5  Dowl.  P.  C.  382 ;  Shaw  v.  Perkin, 
1  Dowl.  P.  C.  (N.  S.),  307;  lleg.  v.  Pickles,  3  Q.  B.  599,  note;  Beg.  v.  Great  Wedern 
Uailwaij  Co.,  1  E.  &  M.  471. 
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[561]  Hakhkeaves  v.  Parsons.  1844. — The  defendiiut  ;iiiil  P.  agreed  for  the  sale 
by  P.  to  the  defendant  of  the  "  put  or  call "  of  50  foreign  railway  shares,  at  a 
certain  price  per  share  premium,  at  any  time  on  or  before  the  18th  Febinary, 
1844.  Before  that  day,  the  defendant  agreed  to  resell  the  option  to  the  plaintill", 
and  to  guarantee  the  performance  of  the  agreement  by  P.  On  the  IGth  February, 
the  plaintift'  called  the  shares,  (i.e.  required  the  delivery  of  them  pursuant  to  the 
agreement),  but  it  was  at  the  same  time  verbally  agreed  between  him  and  the 
defendant  and  P.,  that  they  should  be  delivered  by  P.  to  the  plaintiff,  not  on  the  1 8th 
February,  but  on  the  i!nd  of  March,  at  Paris : — Held,  that  this  was  not  an  agree- 
ment by  the  defendant  to  be  answeral)le  for  the  default  of  P.,  but  an  original 
promise  by  the  defendant  for  the  delivery  of  the  shares  by  P  ,  for  which  a  note 
in  writing  was  not  required  by  the  Statute  of  Frauds. — To  an  action  on  this 
agreement  of  guarantee,  the  defendant  pleaded,  that,  on  the  18th  of  February,  it 
was  agreed  between  the  plaintiff  and  P.,  without  the  knowledge  or  consent  of  the 
defendant,  that  the  shares  should  not  be  delivered  according  to  the  notice  given 
by  the  defendant  to  P.,  (i.e.  for  the  18th  February),  but  that  the  contract  should 
be  carried  over,  and  the  delivery  of  the  shares  postponed  until  the  1st  of  March, 
and  so  that  P.  made  default  with  the  leave  and  licence  of  the  plaintiff.  The 
replication  denied  that  it  was  agreed  as  alleged  in  the  plea: — Hold,  that  this  put 
in  issue  not  only  the  fact  of  the  agreement,  but  also  the  fact  that  it  was  made 
without  the  knowledge  or  consent  of  the  plaintifl'. 

[S.  C.  14  L.  J.  Ex.  250.  Adopted,  Cripps  v.  Eartnoll,  1863,  4  B.  &  S.  414 ;  Guild  v. 
Connid,  [1894]  2  Q.  B.  8.55.  Followed,  Bender  v.  Kingham,  1862,  13  C.  B.  (N.  S.) 
344.     Referred  to,  MounUtephen  v.  Lakeman,  1870,  L.  R.  5  Q.  B.  620.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  theretofore,  and  before 
the  making  of  the  agreement  thereinafter  mentioned  between  the  plaintiff'  and  the 
defendant,  to  wit,  on  the  18th  of  August,  1843,  a  certain  agreement  was  made  and 
entered  into  between  one  Charles  Stewart  Parke)'  and  the  defendant,  whereliy,  in 
consideration  of  the  sum  of  431.  15s.  then  paid  by  the  defendant  to  the  said 
C.  S.  Parker,  the  said  C.  S.  Parker  agreed,  for  himself  and  his  executors,  either  to 
take  from  or  deliver  to  the  defendant,  at  his  the  defendant's  option,  fifty  shares  in  the 
Rouen  and  Havre  Kailwa}',  at  the  price  of  11.  12s.  6d.  per  share  premium,  at  any  time 
on  or  before  the  18th  day  of  Febi-uary,  A.D.  1844;  in  either  case  the  said  sum  of 
431.  15s.  then  paid  by  the  defendant  to  belong  to  the  said  C.  S.  Parker,  and  the 
receiving  or  the  delivery  of  the  shares  to  complete  the  contract.  And  the  plaintiff' 
further  saith,  that  afterwards  and  before  the  said  18th  day  of  February,  A.D.  1844, 
and  before  the  defendant  had  exercised  his  said  option  to  receive  or  deliver  the  said 
shares,  to  wit,  on  the  22nd  day  of  November,  A.D.  1843,  by  a  certain  other  agreement 
then  made  between  the  plaintiff'  and  the  defendant,  the  plaintiff',  at  the  ie(iucst  of  the 
defendant,  bought  of  the  defendant,  and  the  defendant  sold  to  the  plaintiff,  all  his  the 
defendant's  light  and  property  in  the  said  agreement  in  this  count  mentioned,  lietween 
the  [562]  defendant  and  the  said  C.  S.  Parker,  and  all  the  benefit  of  the  said  option, 
and  guaranteed  the  performance  of  the  said  agreement  by  the  said  C.  S.  Parker,  at 
and  for  the  price  or  sum  of  811.  5s.,  to  be  then  paid  Ijy  the  defendant  to  the  [ilaintiff', 
it  being  expressly  understood,  that  the  said  811.  5s.  was  to  be  the  defendant's  pro))erty 
in  either  ease,  to  wit,  either  in  the  case  of  the  receiving  or  delivering  the  said  shares, 
and  the  receiving  or  delivering  the  said  shares  to  complete  the  contract;  and  the 
plaintiff"  then  paid  to  the  defendant  the  said  sum  of  811.  5s.,  foi-  the  purpose  and  on 
the  terms  aforesaid ;  and  theieupon,  in  consideration  of  the  premises,  and  of  the  said 
sum  of  811.  5s.  so  then  paid  by  the  plaintiff'  to  the  defendant  as  aforesaid,  and  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  then  promised  the  defendant  to  per- 
form and  fulfil  the  said  last-mentioned  agreement  in  all  things  on  the  part  of  him  the 
plaintitV  to  be  performed  and  fulfilled,  he  the  defendant  then  promiseil  the  plaintiff' 
to  perform  and  fulfil  the  said  l;ist-mentioued  agreement  in  all  things  on  his  the 
defendant's  part  to  be  performed  and  fulfilled,  and  that  the  said  C.  S.  Parker  should 
deliver  and  receive  the  said  fifty  Havre  and  Rouen  shares,  at  the  price  and  according 
to  the  terms  of  the  said  agreement  between  the  defendant  and  the  said  C.  S.  Parker, 
and  that  the  plaintiff  should  have  the  full  benefit  of  the  .said  option  ;  and  although 
the   plaintiff  hath  always  well  and  truly  performed  all  the  terms  of   the  said  last- 
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mentioned  agreement  on  his  the  plaintiff's  part  to  be  performed  and  fulfilled,  and 
although  the  defendant  hath  always  well  and  truly  performed  and  fulfilled  all  things 
in  the  said  agreement  between  him  and  the  said  C.  S.  Parker  on  his  the  defendant's 
part  and  behalf  to  be  performed  and  fulfilled,  and  although  the  plaintiff,  before  the 
said  18th  day  of  February,  1844,  and  within  a  reasonable  time  in  that  behalf,  to  wit, 
on  the  1st  day  of  February,  1844,  required  the  defendant  to  give  notice  to  the  said 
C.  S.  Parker,  and  the  defendant,  in  com-[563]-pliance  with  such  request,  did  then  give 
notice  to  the  said  C.  S.  Parker,  that  he  the  defendant  called  upon  and  required  the 
said  C.  S.  Parker  to  deliver  to  him  the  said  defendant  fifty  shares  in  the  Havre  and 
Rouen  Railway,  according  to  the  agreement  between  the  defendant  and  the  said 
C.  S.  Parker,  on  the  said  18th  day  of  February,  1844,  and  that  he  had  appointed  the 
plaintiff'  to  be  his  agent  to  receive  the  said  shares,  and  to  pay  the  said  C.  S.  Parker  for 
the  same,  according  to  the  terms  of  the  said  first-mentioned  agreement,  and  although 
the  defendant,  and  the  plaintiff  as  the  agent  of  the  defendant,  were,  and  each  of  them 
was,  on  the  said  18th  day  of  February,  1844,  ready  and  willing  to  accept  and  receive 
the  said  shares,  and  to  pay  for  the  same  after  the  rate  provided  by  the  terms  of  the 
said  agreement  between  the  defendant  and  the  said  C.  S.  Parker,  of  which  the  said 
G.  S.  Parker  and  the  defendant  had  then  notice,  yet  the  said  C.  S.  Parker  did  not  nor 
would,  on  the  said  18th  day  of  February,  1844,  or  at  any  other  time,  deliver  the  said 
shares,  or  any  of  them,  to  the  plaintiff  or  to  the  defendant,  or  perform  his  said  contract 
with  the  defendant,  but  therein  wholly  failed  and  made  default,  contrary  to  the  said 
guarantee  and  promise  of  the  defendant  by  him  given  to  the  plaintiff  in  that  behalf, 
of  all  which  the  defendant  had  notice  ;  and  the  said  shares  are  still  wholly  undelivered 
to  the  plaintiff  or  the  defendant,  whereby,  and  by  reason  of  the  non-delivery  of  the 
said  shares,  and  of  the  breach  of  the  defendant's  said  promise,  the  plaintiff  has  lost 
all  the  benefit  and  profit  which  he  would  otheiwise  have  obtained  from  the  purchase 
of  the  said  shares  at  the  said  price  of  11.  12s.  6d.  per  share  premium,  amounting  to  a 
large  sum,  to  wit,  £.500,  and  has  been  otherwise  greatly  injured  and  damnified. 

The  second  count  was  in  the  same  terms,  founded  upon  another  similar  contract, 
of  the  same  date,  in  respect  to  fifty  other  shares  in  the  same  railway.  The  third  and 
fourth  counts  differed  from  the  first  and  second  counts  [564]  only  in  the  introduction 
of  a  statement,  that,  before  the  18th  day  of  February,  1844,  it  was  agreed  between 
the  plaintiff"  and  the  defendant,  and  the  said  C.  S.  Parker,  that  the  delivery  and 
receipt  of  the  said  shares  respectively  should  be  postponed  until  the  2nd  day  of  March, 
1844,  and  should  take  place  at  the  house  of  Laffitte,  Blount,  &  Co.,  bankers  in  Paris, 
and  in  alleging  a  breach  by  non-deli\'ery  at  that  time  and  place. 

The  defendant  pleaded,  first,  to  the  whole  declaration,  non  assumpsit ;  then,  to 
each  of  the  four  counts,  pleas  denying  the  agreement  between  Parker  and  the 
defendant,  the  agreement  between  the  plaintiff  and  the  defendant,  the  guarantee  by 
the  defendant  of  the  performance  of  the  agi'eement  by  Parker,  and  the  notice  by  the 
defendant  to  Parker  to  deliver  the  shares,  alleged  in  each  of  them  ;  to  the  first  and 
second  counts,  a  plea  (the  sixth)  alleging,  that,  after  the  defendant  gave  notice  to 
Parker  as  alleged,  and  before  any  default  by  Parker  in  the  performance  of  his  contract 
with  the  defendant,  to  wit,  on  the  said  18th  of  February,  1844,  it  was  mutually  agreed 
by  and  between  the  plaintiff  and  Parker,  without  the  knowledge  or  consent  of  the 
defendant,  that  the  said  shares  should  not  be  delivered  according  to  the  said  notice, 
but  that  the  contract  of  Parker  should  be  carried  over,  and  the  delivery  of  the  shares 
postponed  until  a  later  period,  to  wit,  until  the  1st  of  March  then  next  following,  and 
that  they  should  then  be  delivered  at  a  place  in  parts  beyond  the  seas,  to  wit,  at 
Messrs.  Laffitte  &  Co.'s,  of  Paris ;  and  so  that  Parker  made  default  by  and  with  the 
leave,  license,  and  consent  of  the  plaintiff.  The  replication  to  this  plea  traversed  the 
agreement  therein  alleged.  To  the  third  and  fourth  counts,  the  defendant  pleaded 
also  a  plea  denying  that  it  was  agreed  between  the  plaintiff'  and  the  defendant,  or 
between  the  defendant  and  Parker,  as  therein  alleged  ;  and,  lastly,  to  the  whole  declara- 
tion, he  pleaded,  that  the  said  several  contracts  and  mutual  promises  of  the  [565] 
plaintiff  and  the  defendant  respectively  were  by  mutual  consent  and  agreement  mutually 
rescinded,  waived,  abrogated,  and  annulled  ;  which  was  denied  by  the  replication. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  Liverpool  Assizes.  The 
plaintiff'  proved  two  written  contracts  between  the  defendant  and  Parker,  dated 
Aug.  18,  1843,  being  each  of  them  for  the  purchase  by  the  defendant  from  Parker 
of  the  "  put  or  call "  of  fifty  Havre  and  Rouen  shares,  at  any  time  before  18th  February, 
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1844;  "20s.  to  be  paid  down,  to  put  or  call  at  32s.  6d.  per  .share  premium."     The 
"  puts  or  calls  "  were  in  the  following  terms  : — 

"To       "  .  "Liverpool,  18th  August,  1843. 

"  I,  Charles  Stewart  Parker,  of  Liverpool,  merchant,  in  consideration  of  the  sum 
of  £50  paid  to  me,  the  receipt  of  which  I  hereby  acknowledge,  do  hereby  agree,  on 
behalf  of  myself,  my  heirs,  executors,  and  administrators,  to  deliver  or  not  deliver 
(at  your  option)  to  you,  or  to  your  order,  ten  days'  clear  notice  being  given,  at  any 
time  on  or  liefore  the  ISth  of  February,  1844,  fifty  shares  in  the  Havre  and  Kouen 
Kailway,  at  the  rate  of  11.  lis.  6d.  per  share  premium  ;  and  it  is  agreed  that  you  are 
to  be  entitled  to  all  advantages  which  are  now  due,  and  may  accrue  upon  the  said 
shares  from  this  day  up  to  the  time  the  said  shares  may  be  called  ;  it  being  expressly 
understood  that  the  said  sum  of  £50  is  my  property,  whether  the  said  shares  are 
called  or  not.  "  "C.  S.  Parker." 

The  shares  rose,  and  on  the  22nd  of  November  following  the  defendant  resold  these 
two  calls  to  Messrs.  Henry  Davies  &  Co.,  share-brokers,  who  acted  for  the  plaintiff; 
22s.  Gd.  to  be  paid  down,  and  to  put  or  call  at  11.  12s.  Gd.  per  share  premium,  on  or 
before  the  18th  of  February  ;  the  bought  note  expi'cssing,  that  "the  buyer  was  to  be 
entitled  to  all  dividends  and  other  advantages,  and  you  (the  defend-[566]-ant)  to 
guarantee  the  seller ; "  and  the  defendant  indorsed  on  the  calls,  which  he  delivered 
addressed  in  blank  to  Messrs.  Davies  &  Co  ,  the  following  engagement : — 

"(ientlemen, — In  consideration  of  811.  5s.,  I  undertake,  on  behalf  of  myself,  my 
heirs  and  executors,  to  fulfil  the  terms  of  the  within  contract. 
"  iMessrs.  Henry  Davies  &  Go.  "  George  Parsons." 

The  shares  continued  to  advance  in  price,  and  on  the  16th  February,  the  price 
being  then  at  £6  premium,  Mr.  Davies,  one  of  the  partners  in  the  firm  of  Henry 
Davies  <fe  Co.,  met  the  defendant  in  the  Stock  Exchange-room  at  liverpool,  and 
"called"  the  100  shares,  i.e.  required  the  delivery  of  them  by  the  defendant  on  the 
18th  of  Feliruary ;  at  the  same  time  asking  the  defendant  whether  it  would  suit  him 
to  deliver  them  in  Paris.  The  defendant  said  he  would  iMi|uire,  and  called  to  them 
a  Mr.  Mifldloton,  who  was  Parker's  share-broker,  and  was  then  in  the  room,  and  gave 
him  notice  that  the  plaintiff'  had  callerl  the  shares  ;  and  by  the  assent  of  all  the  parties, 
it  was  arranged  that  the  shares  should  be  delivered  I)}'  Parker  at  Messrs.  Laffltte  & 
Go.'s,  in  Paris,  on  the  2nd  of  March.  No  writing  passed  on  this  occasion.  A  few 
days  afterwarfls,  however,  Parker  failed  to  a  large  amount,  and  the  shares  were  not 
deliveied  on  the  2nd  March,  pursuant  to  the  agreement.  Messrs.  Davies  &  Co.,  after 
giving  formal  notice  to  the  defendant,  on  the  2nd  of  April,  to  deliver  them,  bought 
in  the  100  shares  at  Paris,  at  700  francs  per  share;  and  in  this  action  the  plaintiff 
claimed  to  recover  from  the  defendant  the  sum  of  £G18,  the  flitTerence  between  the 
price  so  paid  and  that  at  which  the  options  were  purchased  from  the  defendant. 

Several  objections  were  taketi  foi'  the  defendant.  First,  that  the  first  count  of 
the  declaration  was  not  proved,  in-[567]-asmuch  as  no  call  was  made  of  the  shares 
for  the  18th  of  Februaiy,  the  delivery  of  them  being,  in  the  same  breath,  deferred  to 
the  2nd  of  March  at  Paris  ;  and  that,  for  the  same  reason,  the  issue  on  the  fifth  plea 
(denying  the  notice  l>y  the  defendant  to  Parker  to  deliver  on  the  18th  of  February) 
ought  to  be  found  for  the  defendant.  Secondly,  that  the  issue  on  the  si.xth  plea 
(which  set  up  as  a  defence  the  alleged  agreement  between  plaintiff  and  Paiker,  without 
the  consent  of  the  plaintiff,  to  eairy  over  the  shares  till  the  2nd  of  March)  was  proved 
for  the  defendant ;  for  that  the  replication  to  that  plea  put  in  issue  only  the  fact  of 
such  agreement  having  been  made,  and  not  also  the  fact  that  it  was  made  without  the 
plaintiff's  consent.  Thirdly,  that  the  agreement  to  postj)one  the  delivery  of  the  shares 
to  the  2nd  of  March  was,  on  the  defendant's  part,  an  agreement  to  answer  for  the 
default  or  miscarriage  of  Parker,  and  ought,  therefore,  in  order  to  bind  the  defendant, 
to  have  been  in  writing.  The  learned  .Iiidgc  overruled  these  objections,  aiifl  the  jury 
found  a  verdict  for  the  plaintiff  for  G37I.  10s.,  leave  being  I'cserved  to  the  defendant 
to  move  to  enter  a  nonsuit,  or  a  verdict  for  him  on  such  of  the  issues  as  the  Court 
should  think  fit. 

In  Michaelmas  Term  (Nov.  8), 
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Watson  moved  accordingly.  The  evidence  shewed  that  the  original  written  agree- 
ment, by  which  the  options  on  these  shares  were  to  be  determined  on  the  18th 
February,  was  varied  by  a  subsequent  parol  agreement,  whereby  the  term  was  extended 
to  the  2nd  of  March,  and  they  were  made  deliverable  in  Paris.  That  being  so,  the 
first  count  of  the  declaration,  which  alleged  that  the  plaintiff  called  for  the  shares  to 
be  delivered  on  the  18th  of  February,  was  not  proved;  for  at  the  same  moment  at 
which  they  were  called,  a  further  day  was  agreed  upon  for  that  purpose.  So,  also, 
as  there  was  no  absolute  call  of  the  shares  for  the  former  day,  the  issue  on  the  fifth 
plea  was  not  proved.  [568]  Then  the  replication  to  the  sixth  plea  puts  in  issue  only 
the  single  fact  of  the  agreement  for  the  postponement  of  the  time  for  the  delivery  of 
the  shares,  and  the  allegation  that  it  was  made  without  the  plaintiff's  consent  is  not 
parcel  of  that  issue,  which  ought  therefore  to  be  entered  for  the  defendant. 

Lastly,  the  substituted  agreement,  not  being  in  writing,  was  void  under  the  Statute 
of  Frauds,  as  being  a  promise  to  answer  for  the  default  or  miscarriage  of  another. 
The  defendant  guarantees,  not  merely  that  the  plaintiff  shall  have  the  benefit  of  this 
contract,  but  that  Parker  shall  perform  it.  And  wherever  a  contract  is  by  the 
Statute  of  Frauds  required  to  be  in  writing,  a  sulxsequent  agreement,  varying  the 
terms  of  it  as  to  the  time  of  its  performance,  must  be  in  writing  also,  in  order  to  be 
binding:  Marshall  v.  Lynn  (6  M.  &  W.  109),  Stead  v.  Duwber  (10  Ad.  &  E.  57  ;  2  P.  & 
D.  447),  Goas  v.  Lord  Nugent  (5  B.  &  Adol.  58).  [Parke,  B.  The  question  is,  whether 
this  is  not  to  be  construed  as  an  original  agreement  by  the  defendant  for  the  delivery 
of  the  shares  on  the  2nd  of  March.  There  was  no  privity  between  the  plaintifl'  and 
Parker.     We  will  consult  the  learned  Judge.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was,  on  the  10th  of  December,  delivered  by 

Parke,  B.  In  this  case  a  motion  was  made  by  Mr.  Watson  for  a  nonsuit,  on  a 
point  reserved,  or  for  a  new  trial  for  misdirection,  in  a  case  tried  before  my  brother 
Cresswell,  at  Liverpool.  The  Court  wished  to  refer  to  the  learned  Judge's  notes,  to 
ascertain  the  facts  more  perfectly,  and  understand  the  objection  raised. 

It  was  an  action  by  the  plaintiff  against  the  defendant  [569]  upon  two  contracts 
made  by  him  with  the  plaintiff",  on  the  assignment  of  two  other  contracts  between  the 
defendant  and  Parker,  for  taking  from  or  delivering  to  the  defendant,  at  his  option, 
certain  shares  in  a  foreign  I'aihvay,  at  a  fixed  premium,  on  or  before  the  18th  February, 
1844  ;  and  the  defendant  agreed  to  guarantee  the  delivery  by  Parker  to  the  plaintiff. 
There  were  counts  on  each  agreement,  and  also  on  a  variation  of  that  agreement  by 
a  subsequent  one,  by  which  it  was  stipulated,  that  the  shares,  instead  of  being  delivered 
in  England  on  the  18th  February,  should  be  delivered  in  France  on  the  2nd  March, 
by  Parker.  Several  issues  were  raised  on  each  count.  One  was  on  the  allegation  in 
the  third  and  fourth  counts  in  the  declaration,  that  the  defendant  guaranteed  the 
performance  of  the  new  agreement  by  Parker.  Another,  that  no  notice  was  given 
to  Parker  to  deliver  the  shares.  Another  plea,  the  sixth,  was,  that,  after  the  notice 
to  Parlcer,  it  was  agreed  between  the  plaintiff  and  Parker,  without  the  knowledge  or 
consent  of  the  defendant,  that  the  delivery  should  be  postponed,  and  the  issue  thereon 
was,  that  it  was  not  so  agreed  modo  et  forma.  It  appeared  at  the  trial  that  notice 
was  given  by  the  plaintiff  to  the  defendant,  before  the  18th  February,  to  deliver  the 
shares  on  that  day,  and  the  like  notice  by  the  defendant  to  Parker's  broker,  but  that, 
at  the  request  of  the  plaintiff',  the  defendant  procured  Parker's  broker  to  agree  to 
deliver  at  Paris  on  the  2nd  March  instead.     This  agreement  was  by  parol. 

Three  objections  were  made  by  Mr.  Watson,  at  the  close  of  the  plaintiff's  ease,  and 
reserved  by  the  learned  Judge.  The  first  and  most  important  was,  that  a  note  in 
writing  was  necessary  under  the  Statute  of  Frauds,  because  the  agreement  or  guarantee 
by  the  defendant,  for  the  performance  by  Parker  of  the  new  agreement,  was  a  promise 
to  answer  for  the  debt  or  default  of  Parker.  The  learned  [570]  Judge  intimated  his 
opinion,  that  this  was  not  a  case  within  the  statute,  but  was  an  original  promise. 

And  we  are  of  the  same  opinion.  The  .statute  applies  only  to  promises  made  to 
the  persons  to  whom  another  is  already,  or  is  to  become,  answerable.  It  must  be  a 
promise  to  be  answerable  for  a  debt  of,  or  a  default  in  some  duty  by,  that  other  person 
towai'ds  the  promisee.  This  was  decided,  and  no  doubt  rightly,  by  the  Court  of 
Queen's  Bench,  in  Eastwood  v.  Kenyan  (11  Ad.  &  Ell.  438  ;  3  P.  &  D.  276),  and  in 
Thomas  v.  Cook  (8  B.  &  C.  728;  3  Man.  &  R.  444).  In  this  case  Parker  had  not 
contracted  with  the  plaintiff,  nor  was  it  intended  that  he  should ;  there  was  no  privity 
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between  them  ;  the  non-performance  of  Parker's  contract  with  the  dofondant  would  he 
uo  default  towards  the  plaintill',  and  consequently,  the  undertaking  by  the  defendant 
was  no  promise  to  answer  for  the  default  or  miscarriage  of  Parker  in  any  debt  or  duty 
towards  the  plaintiff'.  It  was  an  original  promise  that  a  certain  thing  should  be  done 
by  a  third  person. 

The  next  objection  was,  that  there  was  no  proof  of  notice  to  deliver  on  the  18th 
February,  because,  in  the  same  conversation,  the  2nd  March  was  substituted.     We' 
agree  with  the  learned  Judge,  that  there  was  proof  of  notice,  though  it  was  afterwards 
withdrawn. 

The  last  point  was,  that  the  verdict  ought  to  have  been  in  favour  of  the  defendant 
on  the  issue  on  the  sixth  plea,  on  which  the  agreement  only  was  said  to  be  put  in 
issue,  not  the  want  of  the  knowledge  and  consent  of  the  defendant  also. 

We  think  this  objection  cannot  be  supported  ;  because  both  circumstances  were,  in 
our  opinion,  in  issue,  and  certainly  both  were  not  proved. 

There  must,  therefore,  be  no  rule. 

Kute  refused. 


[571]    In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Rogers  v.  Spence.  Dec.  7,  1844. — Trespass  for  breaking  and  entering  the  dwelling- 
house  and  garden  of  the  plaintitf,  and  making  a  great  noise  and  disturbance 
therein,  and  damaging  the  doors,  &c.  of  the  house,  and  the  trees,  &c.  of  the 
garden,  and  seizing  certain  goods  of  the  plaintiff",  and  exposing  them  to  sale  on 
the  premises  without  his  leave  ;  whereby  the  plaintiff"  and  his  family  were  greatly 
disturbed  and  annoyed  in  the  peaceable  possession  of  the  dwelling-house  and 
garden,  and  the  plaintift"  was  prevented  from  carrying  on  his  lawful  busines.s. 
—Plea,  in  bar  of  the  further  maintenance  of  the  action,  that  the  plaintiff"  became 
bankrupt  after  the  action  brought,  and  that  an  assignee  had  been  appointed,  who 
accepted  the  appointment ;  whereby,  and  by  virtue  of  the  statutes  &e.,  the  causes 
of  action  became  vested  in  the  assignee. — The  plea  having  been  demurred  to,  and 
judgment  having  I)cen  given  for  the  plaintiff" — Held,  on  error  brought,  affirming 
the  judgment  of  the  Couit  of  f^xchcqucr,  that  the  plea  was  bad  ;  and  that,  the 
primary  personal  injury  to  the  bankru])t  being  the  principal  and  essential  cause 
of  action,  it  still  remained  in  the  bankrupt,  and  did  not  pass  to  his  assignee. 

[S.  C.  15  L.  J.  Ex.  49:  in  Court  below,  11  M.  &  W.  191  :  affirmed  in  House  of 
Lords,  1846,  12  CI.  &  F.  700.  Applied,  Bi-ckham  v.  Drah;,  1849,  2  H.  L.  Cas.  579  ; 
fVeihcicU  v.  Jalim,  1850,  10  C.  B.  267.  Keferred  to,  ife.se  v.  Bucketi,  [1901]  2  K.  B. 
449;  Hodgson  v.  Sidney,  1866,  L.  E.  1  Ex.  314.] 

Trespass  for  breaking  and  entering  the  dwelling-house  and  garden  of  the  plaintiff, 
(the  now  defendant  in  error),  and  making  a  great  noise  and  disturbance  therein,  and 
staying  and  continuing  therein,  making  such  noise  and  disturbance,  for  a  long  space 
of  time,  to  wit,  ten  days,  and  forcing  and  breaking  open  and  damaging  the  doors, 
locks,  staples,  and  hinges  of  the  dwelling-house,  and  by  walking  destroying  the 
herbage  and  tearing  up,  breaking  up,  breaking  down,  and  damaging  the  fruit-trees 
and  fruit,  shrubs,  and  ])lants  then  growing  and  being  in  the  said  garden  ;  and  also  for 
seizing  and  taking  away  divers  goods  and  chattels,  to  wit,  30  tables,  &c.,  of  the 
plaintiff",  and  exposing  them  for  sale,  and  selling  them  upon  the  premises  of  the 
plaintiff',  without  his  license  or  authority  ;  whereby  and  by  means  of  which  several 
premises  the  plaintiff'  and  his  family  were,  during  all  the  time  aforesaid,  not  only 
greatly  harassed,  disturbed,  and  aiwioyed  in  the  peaceable  possession  of  the  said 
dwelling-house,  garden,  and  premises,  but  also  the  plaintiff  was  during  all  the  time 
hindered  and  prevented  from  carrying  on  and  transacting  therein  his  lawful  and 
necessary  afFaiis  and  [572]  business,  and  was  also  deprived  of  the  use  and  enjoyment 
of  his  said  goods  and  chattels. 

Plea,  actionem  ultcrius  non,  because,  after  the  trespass,  and  after  the  commence- 
ment of  this  action,  the  ])laintiff'  had  become  bankrupt,  stating  the  proceedings  in 
bankruptcy),  and  one  W.  Pennell  had  been  appointed  the  official  assignee  of  the  estate 
and  effects  of  the  plaintiff  under  the  said  fiat,  which  said  appointment,  and  the  matter 


240  ROGERS   r.  SPENCE  13M.  &W.  573. 

thereof,  the  said  Wm.  Pennell  then  accepted,  and  took  upon  himself  the  burthen  of 
the  execution  thereof ;  by  virtue  of  which  said  appointment  and  acceptance,  and  by 
force  of  the  statutes,  the  said  causes  of  action  in  the  declaration  mentioned,  and  each 
and  every  of  them,  became  and  were  absolutely  vested  in  and  transferred  to  the  said 
W.  Pennell,  as  such  official  assignee  under  the  said  fiat,  according  to  the  form  of  the 
statutes  in  such  case  made  and  provided.     Verification. 

To  this  plea  the  plaintiff  demurred  generally,  stating  as  the  point  for  argument, 
that  the  declaration  upon  the  face  of  it  disclosed  a  variety  of  causes  of  action  which 
did  not,  according  to  law,  pass  to  or  vest  in  the  plaintiff's  assignee.  The  plaintiff 
joined  in  demurrer  ;  and,  on  argument  in  the  Court  of  Exchequer,  judgment  was 
given  for  the  plaintiff  (11  M.  &  W.  191).  On  that  judgment  a  writ  of  error  was 
afterwards  brought,  which  was  argued  in  Trinity  Vacation,  1843,  (June  21),  by 

Byles,  iSerjt.,  for  the  plaintiff'  in  error.  The  question  is,  whether  a  right  of  action 
for  an  injury  to  the  real  property  of  the  bankrupt  passes  to  the  assignee.  That 
depends  upon  the  construction  of  the  bankrupt  acts.  Under  the  6  Geo.  4,  c.  16, 
ss.  63,  64,  all  the  property  of  the  bankrupt,  both  real  and  personal,  passes  to  his 
assignees  by  the  assignment  of  the  commissioners ;  but,  by  the  2.5th  [573]  section  of 
1  &  2  Will.  4,  c.  56,  the  necessity  for  an  assignment  is  dispensed  with,  and  it  is 
enacted,  "that,  where  any  person  shall  be  adjudged  a  bankrupt,  all  his  personal 
estate  and  effects,  present  and  future,  which  by  the  laws  now  in  force  may  be  assigned 
by  the  commissionei's,  shall  become  ab.solutely  vested  in  and  transferred  to  the 
assignees  or  assignee  for  the  time  being,  by  virtue  of  their  appointment,  without  any 
deed  of  assignment  for  that  purpose,  as  fully,  to  all  intents,  as  if  such  estate  and  effects 
were  assigned  by  deed  to  such  assignees ; "  and  there  is  a  similar  provision  in  the 
26th  section,  respecting  the  bankrupt's  real  property.  That  dispenses  with  the 
necessity  of  an  assignment,  and  everything  which  the  commissioners  could  before 
convey  passes  to  the  assignees  by  virtue  of  their  appointment.  The  12th  section  of 
6  Geo.  4,  c.  16,  gives  the  commissioners  jurisdiction  over  all  the  real  and  personal 
property  of  the  bankrupt ;  and  the  63rd  section  provides,  that  the  commissioners  shall 
assign  to  the  assignees  all  the  present  and  future  personal  estate  of,  and  all  debts  due 
to,  the  bankrupt ;  "  and  after  such  assignment,  neither  the  bankrupt  nor  any  person 
claiming  through  or  under  him,  shall  have  power  to  recover  the  same,  nor  to  make 
any  release  or  discharge  therefrom,  but  such  assignees  shall  have  like  remedy  to 
recover  the  same  in  their  own  names,  as  the  bankrupt  himself  might  have  had  if  he 
had  not  been  adjudged  bankrupt."  That  section,  and  the  64th,  as  to  real  property,  not 
only  empower,  but  oblige,  the  commissioners  to  assign  all  the  property  of  the  bankrupt  to 
his  assignees.  Now,  suppose  the  bankrupt's  property  to  consist  of  buildings,  and  that  the 
defendant  entered  and  committed  an  injury  to  it,  that  would  be  an  injury  to  his  personal 
estate,  and  a  right  of  action  for  the  wrong  done  to  it  would  pass  to  his  assignees.  In 
Jl''ri(/ht  v.  Fairfield  (2  B.  it  Ad.  727),  it  was  held  that  assignees  under  a  bankruptcy, 
since  the  6  Geo.  4,  c.  16,  might  maintain  an  [574]  action  for  unliquidated  damages. 
Littledale,  J.,  there  says:  "I  am  of  opinion  th.at  the  Legislature  in  this  statute 
intended  to  give  assignees  all  the  remedies  in  respect  of  the  property  which  they  were 
entitled  to  under  the  former  acts,  and  that  they  should  have  power  (as  it  appeal's  to 
me  they  had  under  those  statutes)  to  sue  upon  contracts  made  with  the  bankrupt,  and 
for  injuries  affecting  his  property,  though  not  for  mere  personal  wrongs  and  such 
causes  of  action  as  would  abate  by  death."  There  the  action  was  in  form  ex  contractu  ; 
but  in  Hancock  v.  Cuffyn  (8  Bing.  358  ;  1  M.  &  Scott,  521)  the  action  was  ex  delicto. 
There  the  defendant,  a  leaseholder,  underlet  to  Nicholles,  and  put  him  in  possession, 
under  an  agreement  to  grant  a  lease  when  Nicholles  should  have  paid  for  furniture 
and  other  considerations  £1200,  which  he  was  to  do  by  instalments  in  three  yeai's, 
in  the  meantime  paying  rent  at  certain  days  to  the  defendant,  subject  to  distress  for 
non-payment.  The  defendant  received  rent  from  Nicholles,  but  omitted  to  pay  the 
superior  landlord,  who  distrained  upon  Nicholles  for  arrears  due  from  the  defendant. 
Nicholles  having  liecome  bankrupt,  it  was  held  that  the  damage  incurred  by  this 
distress  was  a  cause  of  action  on  which  his  assignees  might  sue.  And  Tindal,  G.  J., 
says  :  "  When  the  statute  directs  an  assignment  of  all  the  bankrupt's  personal  estate, 
how  can  we  except  a  right  in  respect  of  which  the  fund  accruing  to  the  creditors 
would  receive  compensation  to  the  extent  to  which  the  property  of  the  bankrupt  has 
been  diminished?  The  case  of  executors  affords  a  close  analogy  :  they  cannot  sue  for 
any  injury  to  the  person  of  the  testator  ;  but  in  respect  of  an  injury  to  the  property 
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which  would  have  formed  part  of  the  assets,  they  are  entitled  to  recover."  And 
Park,  J.,  adds,  "It  is  true  that  a  right  of  action  for  an  injury  to  the  person  does  not 
pass  to  the  assignees,  but  for  an  injury  to  the  l)ankrupt's  personal  property  he  is 
entitled  to  sue."  Before  that  it  had  been  held,  in  Smith  v.  Coffin  (2  H.  Bl.  44-i),  [575] 
that  the  right  to  bring  a  real  action  passes  to  the  assignees  of  a  bankrupt  by  the  usual 
words  of  the  deed  of  assignment.  It  was  at  one  time  doubted  whether  an  action  for 
personal  services  passed  to  the  assignees  ;  the  Court  of  Exchequer,  in  Beckham  v.  Drake 
(S  M.  &  W.  84G),  held  that  it  did  not;  but  that  decision  was  overruled  by  the  Court 
of  Exchequer  Chamber  (9  M.  &  W.  315),  who  held  that  a  right  of  action  for  the 
dismissal  from  service  without  reasonable  cause  passed  to  the  assignees  as  being  part 
of  the  personal  estate.  The  only  exception  stated  there  is,  an  injur}'  to  the  personal 
feelings  of  the  bankrupt :  but  for  an\'  injury  to  the  bankrupt  or  his  property,  which 
does  not  fall  within  that  exception,  the  assignees  may  maintain  an  action.  The 
plaintifl"  below,  in  order  to  succeed  in  his  ai-gument,  must  contend  that,  however 
valuable  this  right  of  action  might  be,  the  bankrupt  could  release  it.  Clark  v.  Calvert 
(3  Moore,  96  ;  8  Taunt.  742),  is  a  case  which  is  always  cited  as  an  authority,  that  tres- 
pass quare  clansum  fregit  cannot  be  maintained  by  the  assignees  of  a  bankrupt  for  a 
trespass  committed  before  the  bankruptcy  ;  but  that  case  really  shews  that  it  may.  The 
reason  why  it  is  so  cited  is  because  in  the  marginal  note  to  the  report  of  the  case  in 
Taunton,  the  qualitication  mentioned  in  the  case  is  omitted.  The  marginal  note  in 
the  report  in  iloore  is  moi'e  correct,  and  is  as  follows  : — "An  action  of  trespass  quare 
clausum  fregit  is  maintainable  by  a  tenant  from  year  to  year  who  had  become  bankrupt 
after  the  committing  the  trespass,  and  before  the  commencement  of  the  suit ;  and  the 
right  of  such  action  does  not  pass  to  the  assignees  by  the  assignment,  unless  they 
interfere,  as  the  bankrupt  may  sue  as  a  trustee  for  and  has  a  good  title  against  all 
persons  but  them."  The  Court  there  decided  that  the  action  did  not  pass,  because 
the  estate  did  not  pass,  the  assignees  not  ha\'ing  interposed  their  claim  ;  but  if  the 
assig-[576]-nees  had  interposed,  the  Court  would  have  held  that  it  did  pass.  That  case, 
therefore,  is  no  authority  for  the  position  for  which  it  is  generally  cited,  that  the  action 
is  not  maintainable.  Take  the  common  case  of  trover  for  goods,  where  the  goods  are 
restored  before  the  bankruptcy,  but  a  considerable  injury  has  been  sustained  by  the 
conveision  ;  the  right  of  action  would  clearly  pass  to  the  assignees.  Here  it  rather 
appeai-s  on  the  plea  that  the  lessee  took  to  the  est-ate,  for  it  alleges  that  he  accepted 
the  appointment,  and  the  trusts  thereof,  and  took  upon  himself  the  burthen  of  the 
execution  thereof,  l)v  virtue  of  which  the  causes  of  action  became  and  were  vested  in 
him.  Aufl  the  ilemurrer  is  a  confession  of  that  allegation.  The  defendant  states 
that  the  cause  of  action  pa.ssed  to  the  assignee,  and  the  plaiiititl' does  not  reply  that  it 
was  not  such  an  estate  or  interest  as  would  not  pass.  In  Fi/.<im  v.  Cliaiiilier-<  (9  M. 
&  W.  466),  Parke,  B.,  in  observing  upon  the  case  of  Vomu/  v.  Jlishtvorlh  (S  Ad.  iV'  P.ll. 
470;  3  N.  &  P.  585),  says,  "All  that  the  Court  decided  was,  that  the  plea  was  prima 
facie  an  answer  to  the  declaration,  and  that  the  facts  ought  to  have  been  replied." 
[Cresswell  J.  Does  not  this  declaration  contain  a  cause  of  action  for  a  personal  injury 
which  would  not  pass  to  the  assignees  of  a  bankrupt?]  There  is  no  personal  injury 
stilted  which  is  not  mere  matter  of  aggravation,  alleged  under  the  per  quod,  which 
is  not  traveisable.  Even  the  allegation  of  an  e.vpulsion  after  the  per  quod  cannot  be 
pleaded  to.  Tai/lor  v.  (Jolc  (3  T.  K.  297).  None  of  the  allegations  stated  in  this  declaration 
after  the  per  quod  could  be  traversed.  It  is  a  mere  allegation  of  damage,  and  in  Smith 
V.  Tfwmas  (2  Bing.  N.  C.  372;  2  Scott,  546),  Tinda^C.  J.,  .says,  "there  is  no  such 
thing  as  a  plea  to  the  damages."  Leerh  v.  IFiildiy  (1  Ventr.  54)  is  also  an  authority 
that  an  allegation  coming  after  the  per  rjuod  is  not  traversable.  Then,  if  that  be  so, 
this  [577]  plea  must  be  considered  as  pleaded  to  that  to  which  it  could  be  pleaded, 
namely,  the  trespass  to  the  dwelling-house  and  garden,  and  the  seizing  and  taking 
away  the  i)laiiilit1''s  chattels.  This  case  appears  to  have  been  decided  in  the  court 
below,  on  the  ground  that  trespass  was  not  maintainalile  for  an  injury  committed 
before  the  bankruptcy.  Another  ground  was,  that  it  did  not  appear  that  the  land 
ever  passed  to  the  assignee.  But  there  can  be  no  diH'erencc  between  trespass  to  goods 
and  trespass  to  real  property  :  nor  is  there  any  distinction  between  trespass  and 
trover  in  this  respect ;  and  yet  it  is  every  day's  practice  for  the  assignees  of  a 
bankrupt  to  bring  trover.  There  are  also  many  instances  in  which  special  damage  is 
laid  in  tiover,  and  therefore  there  is  no  distinction  between  trover  and  trespass  in  that 
respect. 
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Peacock,  for  the  defendant  in  error.  The  present  case  is  exactly  similar  in  prin- 
ciple to  that  of  Clark  v.  Calvert  which  has  always  been  considered  to  be  law.  IVrigld 
V.  Fairfield  (2  B.  &  Ad.  727),  has  been  relied  on  ;  but  that  was  an  action  on  a  con- 
tract, and  could  not  be  brought  for  any  personal  inconvenience  which  the  bankrupt 
had  sustained  ;  but  where  there  has  been  any  personal  insult  or  inconvenience,  the 
action  cannot  be  maintained  by  the  assignees,  because  it  cannot  be  said  for  what  the 
damages  are  given,  whether  for  the  personal  inconvenience,  or  the  injury  to  the  property 
of  the  bankrupt;  and  in  Howard  v.  Crowther  (S  M.  &  W.  601),  it  was  clearly  held, 
that  where  the  cause  of  action  is  for  an  injury  to  the  bankrupt  personally,  it  does  not 
pass  to  his  assignees.  The  case  of  Drake  v.  Beckham  (10  M.  &  W.  31.5)  proceeded  on 
a  different  ground,  namely,  that  the  right  of  action  for  breach  of  the  agreement  passed 
to  the  assignees  as  part  of  the  bankrupt's  personal  estate,  and  that  the  breach  of  the 
contract  did  not  appear  to  cause  him  any  [578]  other  injury  than  the  diminution  of 
his  personal  estate.  That  action,  therefore,  could  not  have  been  for  anything  affecting 
his  personal  inconvenience.  The  words  of  the  63rd  section  are — "  all  the  present 
and  future  personal  estate  of  such  bankrupt :  "  that  applies  merely  to  his  property. 
Then  it  goes  on  in  the  next  branch  of  the  sentence,  as  to  choses  in  action, — "  and  all 
debts  due  or  to  be  due  to  the  bankrupt."  The  stat.  1  &  2  Will.  4,  c.  56,  only  passes 
the  same  rights  to  the  assignees  as  before  passed  to  the  commissioners,  merely  altering 
the  mode  of  their  passing.  [Maule,  J.  Ought  you  not  to  have  shewn  that  this  right 
did  not  pass  to  the  assignees,  as  they  aver  that  it  did  1]  That  could  only  be  done  by 
a  new  assignment,  and  that  is  in  substance  a  traverse  that  the  plaintiff  is  not  going 
for  the  ti'espass  that  the  defendant  pleads  to.  But  here  the  defendant  has  pleaded  to 
the  whole  of  these  causes  of  action  ;  and  the  plea  is  in  bar  of  the  further  maintenance 
of  the  action.  There  are  many  cases  in  which  trespass  might  be  maintained  for 
trespass  to  the  bankrupt's  house  or  goods,  in  which  the  jury  might  give  damages  for 
that  which  is  laid  as  the  aggravation.  In  Bracegirdle  v.  Orford{2  M.  &  Selvv.  77),  it 
v/as  held  that,  in  trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house,  it 
might  be  well  laid  to  have  been  done  under  a  false  charge  and  assertion  that  the 
plaintiff  had  stolen  property  in  her  house,  per  quod  .she  was  injured  in  her  credit,  &c., 
for  that  is  laid  only  as  matter  of  aggravation  ;  and  that  the  jury  might  give  damages 
for  the  trespass,  as  it  was  aggravated  by  the  false  charge.  The  jury  are  entitled  to 
consider  all  the  circumstances  in  calculating  the  damages.  But  no  one  can  say  that 
the  assignees  would  be  entitled  to  recover  damages  for  that  which  is  here  alleged. 
In  Brewer  v.  Deiv  (1  M.  &  W.  625),  which  was  a  case  very  similar  to  the  present,  it 
was  held,  that  an  action  of  trespass  for  seizing  and  taking  the  plaintiff"s  goods  [579] 
under  a  false  and  unfounded  claim  of  a  debt,  per  qnod  the  plaintiff'  was  annoyed  and 
prejudiced  in  his  business,  and  believed  by  his  customers  to  be  insolvent,  and  certain 
lodgers  left  his  house,  did  not  pass  to  the  plaintift"s  assignees.  Lord  Abinger,  C.  B., 
there  put  it,  that  the  substantial  ground  to  be  decided  was,  whether  the  jury  could 
give  vindictive  damages  for  the  seizing  and  taking  the  goods  beyond  their  mere  value. 
And  in  Howard  v.  Crowther  (8  M.  &  W.  604)  he  says,  "  Assignees  of  a  bankrupt  are 
not  to  make  a  profit  of  a  man's  wounded  feelings ;  causes  of  action,  therefore,  which 
are  purely  personal,  do  not  pass  to  the  assignees,  but  the  right  to  sue  remains  in  the 
bankrupt."  [Maule,  J.  There  is  no  conversion  of  the  goods  stated  in  this  declara- 
tion ;  but  a  mere  statement  that  the  defendant  sold  them.  Cresswell,  J.  It  is  rather 
stated,  as  a  per.sonal  annoyance,  that  he  exposed  them  for  sale,  and  sold  them  upon 
the  premises  without  the  plaintift''s  leave.]  In  Bennett  v.  Alcott  (2  T.  R.  166),  which 
was  an  action  for  seduction,  the  Court  say,  that  "if  the  trespass"  to  the  house  "had 
not  been  proved,  the  defendant  would  have  been  entitled  to  a  verdict ; "  and  yet  in 
that  case  no  one  can  doubt  that  the  damages  would  be  given  for  the  seduction  ;  but 
the  assignees  could  not  recover  damages  for  the  seduction  ;  and  the  bankrupt  would 
still  be  entitled  to  bring  the  action. 

Byles  Serjt.,  replied. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.  This  is  an  action  of  trespass,  in  which  the  plaintiff  below 
complained  that  the  defendant  below  broke  and  entered  his  house  and  garden,  and 
damaged  the  doors,  &c.,  of  the  house,  and  the  trees,  &c.,  of  the  garden  ;  and  seised 
certain  goods  of  the  plaintiff,  and  [580]  exposed  them  to  sale  on  the  premises  without 
his  leave  ;  whereby  the  plaintiff'  and  his  family  were  disturbed  and  annoyed,  and  the 
plaintiff  was  prevented  from  carrying  on  his  lawful  business.     The  defendant  pleaded 
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in  bar  of  the  further  niainteiiance  of  the  action,  that  the  plaintiff  became  bankrupt 
after  the  action  was  brought,  and  that  an  assignee  had  been  appointed  ;  whereby  the 
causes  of  action  became  vested  in  the  assignee.  To  this  plea  there  was  a  general 
demurrer,  on  which  the  Coui't  of  Exchequer,  relying  on  the  ease  of  Olark  v.  Calvert, 
in  the  Court  of  Common  Pleas,  gave  judgment  for  the  plaintiff.  As  the  plea  avers 
that  the  causes  of  action  vested  in  the  assignee,  it  must  be  taken  that  they  did  so  in 
fact,  if  in  law  it  be  possible  that  they  should.  The  question  therefore  is,  whether 
there  be  any  causes  of  action  materially,  that  is,  substantially  and  not  incidentally, 
only,  and  by  way  of  aggravation,  stated  in  the  declaration,  which  could  not  possibly 
vest  in  the  assignee  :  if  there  be,  the  plea  is  bad  ;  if  not,  it  is  sufficient. 

On  the  bankruptcy  of  a  trader,  there  are  some  rights  of  action  to  which  he  may 
be  entitled,  which  vest  in  the  assignee,  and  some  which  do  not.  The  question  is, 
whether  there  be  any  right  of  action  in  this  declaration  which  belongs  to  that  class 
which  does  not  vest  in  the  assignee.  The  act  of  6  Geo.  4,  c.  1 6,  which  does  not 
in  this  respect  substantially  vary  from  those  formerly  in  force,  gives  to  the  assignee, 
by  sections  63,  64,  and  68,  all  the  personal  and  real  estate  of  the  bankrupt,  and  all 
debts  due  or  to  be  due  to  him.  And  as  the  object  of  the  law  is  manifestly  to  benefit 
creditors,  by  making  all  the  pecuniary  means  and  pioperty  of  the  bankrupt  available 
to  their  payment,  it  has,  in  furtherance  of  this  object,  been  construed  largely,  so  as  to 
pass,  not  only  what  in  stiietness  may  be  called  the  property  and  debts  of  the  bankrupt, 
but  also  those  rights  of  action  to  which  he  was  entitled  for  the  purpose  of  recovering, 
in  specie,  real  or  personal  property,  or  [581]  damages  in  respect  of  that  which  has 
been  unlawfully  diminished  in  value,  withheW,  or  taken  from  him  ;  but  causes  of 
action  not  falling  within  this  description,  but  arising  out  of  a  wrong  personal  to  the 
bankrupt,  for  which  he  would  be  entitled  to  remedy  whether  his  property  were 
diminished  or  impaired  or  not,  are  clearly  not  within  the  letter,  and  have  never  been 
held  to  be  within  the  spirit,  of  the  enactments,  even  in  cases  where  injuries  of  this 
kind  may  have  been  accompanied  or  followed  by  loss  of  property  ;  and  to  this  class 
we  think  the  action  of  trespass  quare  clausum  fregit,  and  that  of  tre.spass  to  the  goods 
of  the  bankrupt,  must  be  considered  to  belong.  These  rights  of  action  are  given 
in  respect  of  the  immediate  and  present  violation  of  the  possession  of  the  bankrupt, 
independently  of  his  rights  of  property — they  are  an  extension  of  that  protection 
which  the  law  throws  around  the  person,  and  substantial  damages  may  be  recovered 
in  respect  of  such  rights,  though  no  loss  or  diminution  in  value  of  property  may  have 
occuired  ;  and  even  where  such  an  incident  has  acccorapanieil  or  followed  a  wrong  of 
this  description,  the  primary  persoTial  injury  to  the  bankrupt,  being  the  principal  and 
essential  cause  of  action,  still  remains  in  him,  and  does  not  vest  in  the  assignee,  either 
as  his  property  or  his  debts.  On  these  grounds  the  case  of  Clark  v.  Culcert  appears  to 
have  proceeded,  and  on  these  the  present  judgment  must  be  affirmed. 

Judgment  affirmed. 

[582]    Kkports   of  Cases   Argued  and   Determined   in   the   Courts  of 

EXGUEliUER   AND   EXCHEQUER   CHAMBER,    HiLARY   TeRM,    8    ViCTORI/E. 

Memorandum. 

In  this  Terra,  Mr.  Baron  Gurnoy  resigned  his  scat  on  the  l)ench  of  this  Court ;  and 

Thomas  Joshua  Piatt,  Es(j.,  one  of  her  Majesty's  counsel,  was  appointed  to  succeed 

him,  having  first  been  called  to  the  degree  of  the  coif,  on  which  occasion  he  gave  rings 

with  the  motto  "  Labor  et  Fides."     In  the  month  of  April  following,  he  received  the 

honovir  of  Knighthood. 

Sir  John  Gurney  died  on  the  1st  of  March,  at  his  house  in  Lincoln's  Inn  Fields. 

[583]  lIivVTH  V.  Un\vi\.  Jan.  II,  184-5 — In  the  specification  of  a  patent  for 
impiovemcnts  in  the  manufacture  of  iron  and  steel,  the  plaintifl"  declared  the 
nature  of  his  invention  to  be  "the  use  of  carburet  of  manganese,  in  any  process 
whereby  iron  is  converted  into  cast  steel : "  and  described  his  process  thus  : — "  I 
propose  to  make  an  improved  quality  of  cast  steel,  by  introducing  into  a  crucible 
bars  of  common  Ijlistered  steel,  broken  ;is  usual  into  fragments,  or  mi.xtures  of 
cast  and  malleable  iron,  or  malleable  iron  ami  carbonaceous  mattci-,  along  with 
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from  one  to  three  per  cent,  of  their  weight  of  carburet  of  manganese,  and  exposing 
the  crucible  to  the  proper  heat  for  melting  the  materials,"  &c.  &c.  :  "  but  I  do 
not  claim  the  use  of  any  such  mixture  as  any  part  of  my  invention,  but  only  the 
use  of  the  carburet  of  manganese  in  any  process  for  the  conversion  of  iron  into 
cast  steel."  Carburet  of  manganese  is  a  known  metallic  substance,  compounded 
of  black  oxide  of  manganese  and  carbon.  The  defendant,  after  the  date  of  the 
patent,  in  manufacturing  steel,  put  blistered  steel  into  a  crucible,  together  with 
certain  proportions  of  black  oxide  of  manganese  and  carbon.  Scientific  witnesses 
stated,  and  the  jury  found,  that  these  substances  would  become  fused  at  a  certain 
heat,  and  would  combine  and  form  the  carburet  of  manganese,  before  the  blistered 
steel,  which  would  require  a  much  greater  heat  to  fuse  it,  could  be  operated  upon 
by  them  ;  but  it  did  not  appear  that  this  was  known  to  the  defendant : — Held, 
that  this  was  not  an  infringement  of  the  patent. — But  if  a  party  merely  substitutes 
for  any  part  of  a  patented  invention,  some  well-known  equivalent,  whether 
chemical  or  mechanical,  that,  being  a  merely  colourable  variation,  will  amount  to 
an  infringement  of  the  patent. 

[S.  C.  14  L.  J.  Ex.  153 ;  9  Jur.  231  ;  2  Webst.  Rep.  Pat.  223.  On  preliminary  point, 
10  M.  &  W.  684.  See  further  as  to  this  patent,  1855,  5  H.  L.  Cas.  505;  10  E.  E. 
997  (with  note).] 

Case  for  the  infringement  of  a  patent  for  certain  improvements  in  the  manufacture 
of  iron  and  steel.  The  defendant  pleaded  (inter  alia),  first,  not  guilty  ;  secondly,  that 
the  plaintift'  was  not  the  first  and  true  inventor ;  thirdly,  that  the  invention  was  not 
new  as  to  the  public  use  and  exercise  theieof ;  upon  which  issues  were  joined.  At 
the  trial,  before  Parke,  B.,  at  the  Middlesex  Sittings,  in  last  Trinity  term,  it  appeared 
that  the  patent  in  question  was  taken  out  by  the  plaintiff  in  the  year  1839,  and  the 
plaintiff',  by  his  specification,  declared  the  nature  of  his  inventions  to  be  as  follows: — 
"First,  the  extraction  of  pure  cast  iron  from  certain  ores  of  that  metal,  without  the 
intervention  of  any  earthy,  alkaline,  or  saline  matter,  to  form  a  vitreous  flux,  cinder, 
or  slag :  secondly,  the  formation  of  cast  steel,  by  fusing  the  said  pure  cast  iron  along 
with  malleable  ii'on,  or  certain  nietallio  oxides,  in  such  proportion  as  may  decarburate 
the  cast  iron  to  a  certain  degree,  and  by  completing  tlie  decarburation  in  a  suitable 
cementing  furnace ;  thirdly,  the  use  of  a  certain  portion  of  oxide  of  manganese  in  the 
process  of  converting  cast  iron  into  the  malleable  iron,  by  the  process  of  puddling; 
and,  fourthly,  the  use  of  carburet  of  manganese  in  any  process  whereby  iron  is  con- 
verted into  cast  steel."  And  the  plaintiff' described  the  last  process  in  these  terms: — 
"Lastly,  I  propose  to  make  an  improved  quality  of  cast  steel  by  [584]  introducing 
into  a  crucible  bars  of  common  blistered  steel,  broken  as  usual  into  fragments,  or 
mixtures  of  cast  and  malleable  iron,  or  malleable  iron  and  carbonaceous  matter,  along 
with  from  one  to  three  per  cent,  of  their  weight  of  carburet  of  manganese,  and  exposing 
the  crucible  to  the  proper  heat  for  melting  the  materials,  which  aie,  wheu  fiuid,  to  be 
poured  into  an  ingot  mould  in  the  usual  manner ;  but  I  do  not  claim  the  use  of  any 
such  mixture  of  cast  and  malleable  iron,  or  malleable  iron  and  carbonaceous  matter, 
as  any  part  of  my  invention,  but  only  the  use  of  carburet  of  manganese  in  any  process 
for  the  conversion  of  iron  into  cast  steel."  And  in  the  summaiy  at  the  conclusion  of 
the  specification,  the  third  and  fourth  claims  were  thus  stated  : — "  Third,  the  employ- 
ment of  oxide  of  manganese  alone,  in  the  puddling  of  cast  iron ;  and  fourth,  the 
employment  of  carburet  of  manganese  in  preparing  an  improved  cast  steel." 

Carbuiet  of  manganese  is  a  metallic  substance,  compounded  of  black  oxide  of 
manganese  and  carbon.  The  mode  of  manufacturing  steel  used  long  before  the  plaintiff's 
patent  appeared  to  be  as  follows  : — Bars  of  iron  are  piled  upon  each  other  in  a  furnace, 
with  layers  of  charcoal  between  them  :  the  furnace  is  then  heated,  and  kept  in  a  heated 
state  for  several  days,  at  the  end  of  which  time  the  bars  are  taken  out,  and,  having 
imbibed  the  carbon  are  converted  into  steel,  which  is  called  "blisteied  steel."  This 
substance  is  then  placed  in  a  crucible,  in  small  pieces,  and  again  subjected  to  heat, 
and  so  undergoes  a  second  pi'ocess  of  casting.  It  was  considered  that  the  steel  was 
further  improved  in  quality  by  imbibing  a  portion  of  carbon  from  the  crucible,  which 
was  lined  with  carbonaceous  matter.  Black  oxide  of  manganese  was  also  introduced 
into  the  vessel  for  the  purpose  of  assisting  in  the  decarburation  ;  due  attention  being 
always  paid  to  the  respective  quantities  of  the  carbon  and  the  oxide,  as  too  much  of 
the  former  would  render  the  steel  brittle,  and  too  much  of  the  [585]  latter  would 
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destroy  the  crucible.  The  defendant,  after  the  d.ate  of  the  plaintiff's  patent,  in  manu- 
facturing cast  steel,  put  blistered  steel  into  a  crucible,  together  with  certain  proportions 
of  black  oxide  of  manganese  and  of  carbon.  Scientific  witnesses  deposed  that  these 
substances  would  become  fused  at  a  certain  temperature,  and  when  in  a  stJite  of  fusion, 
from  the  artinity  of  the  oxide  for  the  carbon,  would  combine,  and  form  the  carburet 
of  manganese  ;  and  before  the  blistered  steel  could  be  operated  upon  by  them,  it  would 
require  to  be  also  reduced  to  a  state  of  fusion  by  a  much  greater  heat.  The  plaintiff 
contended,  that  this  process  amounted  to  an  infringement  of  his  patent,  since,  as  the 
carbon  and  oxide  of  manganese,  b}-  their  combination,  formed  a  carburet  of  manganese 
before  they  acted  upon  the  steel,  it  was  in  all  respects  the  same  as  if  the  defendant 
had,  in  the  first  instance,  introduced  carburet  of  manganese  into  the  crucible  in  its 
compound  form.  The  learned  judge,  in  summing  up,  desired  the  jurj'  to  say,  whether 
the  substance  of  the  plaintiff's  invention  consisted  in  the  union  of  the  carbon  with  the 
oxide,  and  whether,  before  the  grant  of  the  patent,  the  carburet  of  manganese  had 
been  used  practically  in  the  manufacture  of  steel.  The  jury  found,  that  the  black 
oxide  of  manganese,  put  with  carbon  into  a  crucible  containing  blistered  steel,  would 
form  carburet  of  manganese  in  a  fused  state,  before  any  combination  with  the  steel ; 
but  that  the  quantit}'  of  carburet  of  manganese  so  formed  would  be  less  than  one  per 
cent,  of  the  weight  of  the  steel  in  the  crucible.  They  stated  also,  that  they  considered 
the  merit  of  the  plaintiff's  invention  to  consist  in  putting  into  the  crucible  a  sufficient 
quantity  of  carbonaceous  matter  to  neutralize  the  oxide,  and  so  form  carburet  of 
manganese,  without  depending  upon  the  carbon  contained  in  the  materials  of  the 
crucible,  or  existing  in  the  blistered  steel.  A  verdict  was  thereupon  entered  for  the 
plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  [586]  verdict  for 
him  on  the  plea  of  not  guilty,  on  the  ground  that  the  use  by  the  defendant,  in  the 
manner  proved,  of  the  simple  elements,  which  when  combined  formed  the  compound 
substance  of  carburet  of  manganese,  was  not  an  infringement  of  the  plaintitl's  pateut. 
A  rule  nisi  having  been  obtained  accordingly,  and  also  for  a  new  trial  on  the  ground 
of  misdirection, 

Jervis  and  Ogle  shewed  cause  in  last  Michaelmas  Term  (Nov.  21).  The  plaintiff  is 
entitled  to  retain  his  verdict.  The  defendant  makes  two  points  :  first,  that  he  has  been 
guilt_v  of  no  infringement,  because  in  the  course  of  his  process  less  than  one  percent,  of 
carburet  of  manganese  has  been  formed,  whereas  the  plaintiff's  specification  states  the 
existence  of  a  quantity,  of  from  one  to  three  per  cent,  of  the  weight  of  the  iron  and 
carbon,  as  a  part  of  his  improvement :  and  secondly,  that  the  defendant  used,  not 
carburet  of  manganese,  but  its  simple  elements,  carbon  and  oxide  of  manganese. 
With  respect  to  the  latter  point,  the  jury  have  disposed  of  it  by  their  finding  that  the 
carbon  and  oxide  of  manganese  coral)ine  into  and  form  the  carburet  of  manganese 
before  they  operate  upon  and  combine  with  the  steel.  The  allege<l  misdirection  is  on 
the  same  point.  Then  the  defendant  says,  that  the  plaintiff  has  in  his  specification 
described  his  invention  in  terms  within  which  the  defendant  has  not  worked,  inasmuch 
as  he  used  less  thati  one  per  cent,  of  the  carburet.  But  as  the  defendant  in  fact  used 
the  carburet  of  manganese  in  the  manufacture  of  steel,  the  proportion  in  which  ho 
used  it  is  not  material ;  the  amount  is  not  of  the  essence  of  the  patent.  It  cannot  bo 
t<iken  as  more  than  a  warranty  that  that  amount  will  be  sufficient.  The  substantial 
part  of  the  improvement  consists  in  the  mo<le  in  which  the  substances  are  to  be  used. 
If  a  patent  were  to  depend  upon  the  quantity  of  the  material  employed  in  the  process, 
it  would  lie  hardly  possible  in  any  case  to  sustain  it;  every  patent  [537]  would  be 
open  to  infringement,  by  the  use  of  an  imperceptibly  smaller  quantity  than  that  stated 
in  the  specification.  Then,  upon  the  larger  question  in  the  case,  the  jury  li.-ive  found 
as  a  fact  that  the  union,  in  the  crucil)le,  of  the  black  oxide  of  manganese  and  the 
carbon  forms  the  carburet  of  manganese,  and  that  before  the  steel  is  acted  upon  : 
and  that  finding  is  not  impeached  on  the  ground  that  it  was  not  supported  by  the 
evidence.  The  finding,  therefore,  in  efi'ect  is,  that  the  defendant  has  used,  in  the 
niaiuifacturc  of  steel,  a  substance  which,  by  the  union  of  its  elements,  had  become  a 
carburet  of  manganese :  which  clearly  is  an  infringement  of  the  plaintiff's  exclusive 
right.  The  Court  must  take  it,  upon  this  motion,  that  the  plaintiff  honestly  specified 
for  the  carburet  of  manganese,  and  th.it  the  use  of  the  two  separate  ingredients,  which 
form  a  carburet  before  they  act  upon  the  metal,  is  a  subsecjuent  discovery.  If  that  is 
not  an  infringement,  then  almost  every  patent  may  be  avoided,  by  a  subse(|uent 
discovery  that  the  substances  used  in  the  invention  are  not  original  articles,  l)ut  mere 
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compounds.  For  instance,  until  lately,  soda  was  supposed  to  be  an  original  article ; 
it  is  now  known  that  it  is  compounded  of  sodium  and  oxygen.  Is  a  party  to  lose  his 
patent  for  a  manufacture  iu  which  soda  was  to  be  used,  by  the  use  of  those  two 
ingredients  separately  ?  It  is  now  said  by  chemists  that  there  only  fifteen  original 
articles :  sujopose  them  to  be  reduced,  by  the  progress  of  chemical  knowledge,  to  one 
only  ;  in  that  case  no  such  patent  will  stand.  If  a  patentee  says  he  will  effect  a  certain 
purpose  by  a  screw,  can  another  for  the  same  purpose  use  a  wedge,  which  is  a  mere 
mechanical  equivalent  1  So,  if  I  have  a  patent  for  a  process  to  be  performed  by  an 
eccentric,  another  person  could  not  use  a  crank,  which  is  merely  an  equivalent. 
[Alderson,  B.  Then  you  put  a  mechanical  equivalent  on  the  same  ground  as  a 
chemical  equivalent?]  Yes.  Again,  suppose  a  patentee  stated  in  his  specification  that 
he  used  Epsom  .salts  in  a  certain  process ;  and  another  used  sulphuric  acid  [588]  and 
sulphate  of  soda  in  the  same  process ;  and  the  jury  found  that  those  substances  com- 
bined and  made  the  salt  before  it  produced  the  effect  intended  ;  is  not  that  an  infringe- 
ment? Here,  the  plaintiff  says  he  uses  carburet  of  manganese  in  combination  with 
the  steel :  and  the  jury  say  that  the  defendant  used  carburet  of  manganese  in  com- 
bination with  the  steel :  and  the  specification  does  not  tie  the  plaintirt  down  to  any 
particular  period  of  the  process  at  which  he  used  it.  He  does  not  say  that  he  makes 
the  carburet  of  manganese  first,  or  that  he  buys  it  iu  its  compound  state  :  all  that  he 
claims  is  the  use  of  the  carburet  in  preparing  the  steel.  Surely  the  previous  use  of 
the  caibon  and  oxide,  as  proved  and  found  by  the  jury  in  this  case,  would  have  avoided 
the  patent,  by  destroying  its  novelty  ;  if  so,  the  subsequent  use  of  it  must  be  an 
infringement  of  the  patent.  The  finding  in  efi'ect  is,  that  the  defendant  has  used  the 
.same  thing  as  that  for  which  the  patent  was  granted,  and  the  propriety  of  that  finding 
is  not  questioned.  Crane  v.  Price  (Webst.  P.  C.  409)  is  a  clear  authority  that  any  com- 
bination of  things  known  before  may  be  the  subject  of  a  patent,  if  the  result  be  a  new, 
or  a  better,  or  cheaper  article. 

Martin,  Humfrey,  and  J.  W.  Smith,  in  support  of  the  rule.  It  was  clearly  proved 
at  the  trial,  that  it  was  the  known  and  ordinary  practice,  in  the  manufacture  of  steel, 
before  the  grant  of  the  plaintift''s  patent,  to  put  into  the  crucible,  for  the  purpose  of 
hardening  the  steel,  both  carbon  and  the  black  oxide  of  manganese.  Their  eflect  was 
precisely  the  same  as  in  the  process  used  by  the  plaintifl!':  and  if  the  evidence  of  the 
plaintifl's  witnesses,  as  to  the  production  of  the  carburet  of  manganese  before  the  steel 
is  acted  upon,  be  true,  the  inevitable  consequence  is,  that  his  process  is  not  new,  for  if 
so,  carburet  of  manganese  was  used  for  the  same  purpose  before.  [Parke,  B.  I  left  it 
to  the  [589]  jury  to  say  whether  carbon  and  black  oxide  of  manganese  had  ever,  before 
the  grant  of  the  patent,  been  used  practically  for  the  purpose  of  making  steel,  and  they 
found  it  had  not.]  If  the  oxide  of  manganese  and  the  carbon  produce  now  the  carburet 
of  manganese,  they  must  have  produced  it  before,  and  the  patent  is  therefore  bad  for 
want  of  novelty.  The  leaiiied  Judge,  therefore,  ought  to  have  asked  the  jury  whether 
the  same  effect  was  not  produced  by  the  oxide  of  manganese  and  caibouaceous  matter, 
put  into  the  pot  together,  before  the  patent,  and  to  have  told  them  that  if  it  was,  the 
patent  could  not  be  sustained.  [Parke,  B.  The  jury  thought  the  merit  of  the 
plaintifl's  disco\'ery  was  the  operation  of  the  carbonaceous  matter  on  the  manganese, 
without  affecting  the  pot.  Alderson,  B.  If  this  patent  is  for  the  use  of  carburet  of 
manganese,  then  nobody  must  use  the  old  method  again,  for  that  did  actually  produce 
the  carburet.]  Yes  ;  and  the  converse  pi'oposition  is,  that  the  old  method  did  produce 
the  carburet,  the  patent  is  void.  The  plaintiff'  is  in  this  dilemma:  either  the  patent 
is  not  new,  or  the  proportion  of  the  carburet  to  be  used — from  one  to  three  per  cent, 
of  the  weight  of  the  other  ingredients — is  an  essential  part  of  his  invention.  A  patent 
taken  out  for  discovery,  when  it  is  in  fact  merely  addition  or  improvement,  is  bad ; 
Hill  V.  Thompson  (8  Taunt.  375  ;  2  Moore,  424 ;  3  Meriv.  629).  The  plaintiff  must 
be  considered  as  having  taken  out  his  patent,  either  for  the  use  of  the  oxide  of 
manganese  and  carbon  so  as  to  produce  from  one  to  three  per  cent,  of  the  carburet,  or 
for  precisely  the  same  thing  which  others  had  done  before.  If  for  the  former,  Hill  v. 
Thompson  is  a  distinct  authority  to  shew  that  those  proportions,  as  stated_in  the  specifi- 
cation, are  essential.  Dallas,  C.  J.,  says  in  that  case — "If  the  specific  combination 
may  be  materially  departed  from,  where  is  the  line  to  be  drawn,  and  what  is  there 
beyond  general  combination  in  this  patent,  which  [590]  professes  to  be  precise  and  specific 
in  apportionment  and  application '?  "  The  plaintiff  could  not  have  taken  out  his  patent 
for  the  use  of  the  oxide  of  manganese  and  carbon  generally,  because  they  were  mixed 
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in  the  pot  before  ;  the  patent  is  therefore  sust;iinable  only  as  introducin<;  a  new  com- 
bination in  qnantity  ;  and  if  the  quantity  be  material,  there  certainly  has  been  no 
infringement  of  the  patent.  Either,  therefore,  the  proportion  of  the  carburet  is 
immaterial,  in  which  case  the  patent  is  bad  for  want  of  novelty  ;  or  it  is  material,  in 
which  case  there  has  been  no  infringement,  for  the  jury  have  found  that  the  carburet 
produced  by  the  defendant  in  the  pot  does  not  amount  to  one  per  cent,  on  the  weight 
of  the  other  contents  of  the  pot.  But  further,  can  it  be  doubted  that  the  putting 
black  oxide  of  manganese  and  carbon  into  the  pot  is  an  essentially  diti'erent  mode  of 
working  from  manufacturing  the  carburet  of  manganese,  and  putting  it  into  a 
manufactured  state  into  the  pot  ]  The  defendant  never  used,  and  never  meant  to  use, 
the  substance  called  the  carburet  of  manganese.  If,  then,  the  patent  be  for  the  use 
of  the  carburet  with  the  blistered  steel,  that  is  not  new  ;  and  if  for  the  carburet  in  any 
form,  then  there  can  be  no  infringement  but  by  the  use  of  the  carburet  itself,  or  the 
fraudulent  use  of  some  other  matter  in  order  to  evade  the  patent ;  and  the  bona  fide 
use  of  the  two  substances  of  which  it  is  compounded,  and  that  without  knowledge  that 
they  would  so  combine,  as  was  stated  in  evidence  in  this  case,  can  be  no  infringement. 
[Alderson,  B.  There  appears  to  be  great  ditHculty  in  distinguishing  this  case  from 
Bninion  v.  Iluirkcs  {i  B.  &  Aid.  541).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  b}' 

Pakke,  B.  This  case  was  argued  before  my  Brothers  [591]  Alderson,  iTurney, 
Rolfe,  and  myself,  during  the  last  term,  on  shewing  cause  against  a  rule  to  enter  a 
verdict,  on  the  plea  of  not  guilty,  for  the  defendant,  or  for  a  new  trial  for  misdirection. 
As  we  are  all  of  opinion  that  there  was  no  infringement  of  the  plaintiff's  patent,  and 
consequently  that  a  verdict  should  be  entered  for  the  defendant,  it  becomes  immaterial 
to  consider  the  other  question  raised. 

The  plaintiff,  in  the  year  1839,  obtained  a  patent  for  certain  improvements  in  the 
manufacture  of  iron  and  steel ;  and  in  his  specitication  he  mentions  several ;  but  the 
question  arises  upon  the  claim  to  the  use  of  carburet  of  manganese,  in  any  process 
whereby  iron  is  converted  into  steel.  The  specification,  after  mentioning  the  use  of 
the  oxide  of  manganese,  in  the  description  of  another  part  of  his  invention,  proceeds 
to  describe  the  part  of  the  process  alleged  to  have  been  infringed,  in  these  terms  : — • 
"  Lastly,  I  propose  to  make  an  improved  quality  of  cast  steel  by  introducing  into  a 
crucible  bars  of  common  blistered  steel,  broken,  as  usual,  into  fragments,  or  a  mixture 
of  cast  and  malleable  iron,  or  malleable  iron  and  carbonaceous  matters  along  with 
from  one  to  three  per  cent,  of  their  weight  of  carburet  of  manganese,  and  exposing  the 
crucible  to  the  proper  heat  for  melting  the  materials,  &c.  :  but  I  do  not  claim  the  use 
of  any  such  mixture  of  cast  and  malleable  iron,  or  malleable  iron  and  carbonaceous 
matter,  as  any  part  of  my  invention,  but  only  the  use  of  carburet  of  manganese,  in 
any  process  for  the  conversion  of  iron  into  cast  steel."  And  in  summing  up  his  claims, 
he  states  one  of  them  (the  third)  to  be  the  employment  of  oxide  of  manganese  alone 
in  the  puddling  of  cast  iron,  and  the  fourth,  (the  one  in  question),  the  employment  of 
carburet  of  manganese  in  preparing  an  improved  cast  steel.  This  substance  is  metallic, 
and  formed  b}'  the  fusion  of  black  oxide  of  manganese  with  carbonaceous  matter. 

Upon  the  trial  it  appeared  that  the  defendant  never  used  carburet  of  manganese, 
by  putting  any  of  that  sub-[592]-stance  into  the  crucible;  but  he  placed  the  lilack 
oxide  and  carbonaceous  matter  in  the  crucible ;  and  some  scientific  witnesses,  who 
were  examined,  gave  their  opinion,  that  those  two  substiinccs  would  form,  during  the 
process  of  conversion,  and  before  actual  union  with  the  melted  steel,  carburet  of 
manganese  in  a  state  of  fusion  ;  and  the  jury  found  that  supposition  to  be  true;  but 
also  found,  that  the  quantity  of  the  carburet  so  formed  would  be  loss  than  one  per  cent, 
of  the  weight  of  the  steel  in  the  crucible. 

Upon  these  facts,  the  ((uestion  arose,  whether  the  defendant  was  guilty  of  an 
infringement  of  the  iilaintiff's  patent. 

In  order  to  decide  this,  we  must  first  determine  for  what  invention  the  patent,  ;is 
explained  by  the  specification,  is  taken  out. 

It  is  not  for  the  use  of  oxide  of  manganese  in  the  melting  of  cast  steel ;  for  the 
carburet  of  manganese  is  expressly  mentioned  and  distinguished  from  oxide  of 
manganese  ;  nor  could  the  patent  for  the  use  of  the  oxide  have  been  supported,  as  the 
substance  had  been  used  long  before  in  the  process  of  melting  steel.  Nor  is  it  for  the 
use  of  oxide  of  manganese  in  any  mode  of  combination  with  carbou  generally.     If  it 
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had  been,  it  would  have  been  liable  to  <a  similar  objection,  as  oxide  of  manganese  had 
been  used  in  crucibles,  containing  in  their  construction  a  quantity  of  carbonaceous 
matter,  with  a  portion  of  which  it  would  necessaiily  combine  during  the  process. 
Nor  is  it  for  the  use  of  the  oxide  with  such  a  quantity  of  carbon  as  would  deoxidate 
it,  and  leave  the  manganese  alone  to  operate  upon  the  steel,  so  that  neither  the  quality 
of  the  steel  be  altered,  nor  the  crucible  destroyed,  by  the  oxide  of  manganese  abstract- 
ing, as  it  otherwise  would  do,  some  quantity  of  carbon  from  them.  The  patent  is 
obtained  for  the  use  of  one  peculiar  combination  of  carbon  and  manganese,—  the 
metallic  substance  called  carburet  of  manganese, — and  for  the  use  of  it  in  that  state. 
The  specitica-[593]-tion  is  expressly  for  the  employment  of  carburet  of  manganese ; 
and  the  mode  of  using  it,  is  by  putting  a  certain  quantity  by  weight  of  that  substance 
in  an  unmelted  state  into  the  crucible. 

This  being,  in  our  opinion,  the  true  construction  of  the  specification,  it  is  clear  that 
the  defendant  has  not  directly  infringed  the  plaintiff's  patent,  for  he  has  never  used 
that  substance  in  the  mode  described  in  the  specification. 

Then  comes  the  question,  whether  he  has  indirectly  infringed  the  patent,  by 
imitating  and  using  the  same  process  substantially,  but  making  a  colourable  variation. 

Now  there  is  no  doubt,  we  think,  if  a  defendant  substitutes  for  a  part  of  the 
plaintiff's  invention  some  well  known  equivalent,  whether  chemical  or  mechanical,  he 
would  probably  be  considered  as  only  making  a  colourable  variation.  But  hei'e  he  has 
not  done  so.  It  is  quite  clear,  upon  the  evidence,  that  the  defendant  never  meant  to 
use  the  carburet  of  manganese  at  all :  he  certainly  never  knew,  and  there  is  no  reason 
to  think  that,  prior  to  this  investigation,  any  one  else  knew,  that  the  substance  would 
be  formed  in  a  state  of  fusion  ;  and  it  is  mere  matter  of  speculative  opinion  (though, 
after  the  verdict,  we  must  assume  it  to  be  a  cori'ect  opinion)  amongst  men  of  .science, 
that  it  would ;  but  it  was  clearly  not  an  ascertained,  and  still  less  a  well-known,  fact. 
There  was,  therefore,  no  intention  to  imitate  the  patented  invention  ;  and  we  do  not 
think  the  defendant  can  be  considered  to  be  guilty  of  an  indirect  infringement,  if  he 
did  not  intend  to  imitate  at  all. 

In  this  view  of  the  case,  it  becomes  unnecessary  to  consider  the  other  questions 
which  weie  argued  ;  and  we  all  think  the  rule  must  be  absolute  to  enter  a  verdict  on 
the  first  issue  for  the  defendant. 

Eule  absolute  accordingly. 

[594]  Smith  ?'.  Bond.  Jan.  11,  184.5. — Semble,  that  a  plaintifT  who  wilfully  causes 
his  attorney  to  deliver  a  false  address,  the  attorney  having  been  required  by  a 
judge's  order,  under  the  I7th  section  of  2  Will.  4,  c.  39,  "to  declare  the  place  of 
the  plaintifi''s  abode,"  is  guilty  of  a  contempt  of  court,  and  liable  to  be  punished 
by  attachment. 

[S.  C.  -2  D.  &  L.  460;  14  L.  J.  Ex.  114;  9  Jur.  20.     See  11  M.  &  W.  326,  .549.] 

This  was  a  qui  tam  action,  under  the  9th  Anne,  c.  14,  s.  2,  to  recover  penalties  for 
gambling.  A  judge's  order  was  obtained  by  the  defendant,  directing  the  plaintiffs 
attorney  to  deliver  the  particulars  of  the  plaintiff's  residence  and  occupation,  under 
the  2  Will.  4,  c.  39,  s.  17,  which  enacts,  "that  every  attorney  whose  name  is  indorsed 
on  any  process  shall,  in  case  the  Court  or  a  Judge  shall  so  order  and  direct,  declare  in 
writing,  within  a  time  to  be  allowed  b^^  such  Court  or  Judge,  the  profession,  occupa- 
tion, or  quality,  and  place  of  abode  of  the  plaintiff,  on  pain  of  being  guilty  of  a 
contempt  of  the  Court  fi'om  which  such  writ  shall  have  issued."  An  address  was 
accordingly  delivered,  which  turning  out  to  be  false,  the  present  rule  was  obtained, 
calling  upon  the  plaintiff'  to  shew  cause  why  an  attachment  should  not  issue  against 
hmi.  The  matter  was  I'ef erred  to  the  Master,  who  made  a  report,  certifying  that  the 
plaintiff  caused  to  be  delivered  to  the  defendant,  his  attorney,  or  agent,  an  untrue 
account  in  writing  of  the  residence  and  occupation  of  him  the  plaintiff"  in  fraud  of 
the  Judge's  order. 

Lush  now  shewed  cause.  In  the  first  place,  the  plaintiff  is  not  the  party  who  is 
required  by  the  statute  to  give  the  particulars  of  his  place  of  abode.  By  the  17th 
section  of  the  Uniformity  of  Process  Act,  it  is  the  attorney,  and  not  the  plaintiff",  who 
is  required  to  deliver  the  particulars  of  the  profession  and  place  of  abode  of  the 
plaintiff.     No  doubt,  the  attorney  might  be  liable  to  an  attachment  for  contempt, 
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under  the  words  of  that  section  ;  but  no  such  order  could,  under  this  statute,  be  made 
upon  the  plaintitt"  himself,  and  therefore  there  could  be  no  contempt  committed  by 
him.  Besides,  misconduct  of  this  kind  does  not  amount  to  such  a  contempt  as  the 
Courts  will  punish  [595]  by  attachment.  It  is  not  like  personal  misconduct  to  a 
Judge,  or  acts  derogatory  to  the  dignity  of  the  Court.  The  cases  on  this  subject  are 
collected  in  Melhtr  v.  Knox  (4  Bing.  N.  C.  574).  And  in  Viner's  Abr.,  title  "  Contempt," 
a  contempt  is  defined  to  be  "  a  disobedience  to  the  Court,  or  an  opposing,  or  a  deposing 
the  authority,  justice,  or  dignity  thereof.  It  commonly  consists  in  a  party's  doing 
otherwise  than  he  is  enjoined  to  do,  or  not  doing  what  he  is  commanded  or  required, 
by  the  process,  order,  or  decree  of  the  Court."  That  authority  confines  the  power  of 
attachment  to  the  case  of  disobedience  to  the  Court  itself.  There  might,  however,  be 
cases  where  misconduct  to  a  Judge  at  chambers  might  be  such  as  to  be  considered 
equivalent  to  a  contempt  of  the  Court  itself;  but  those  would  be  cases  of  misfeasance; 
this  is  only  a  case  of  nonfeasance.  [Pollock,  C.  B.  It  is  something  more  than  mere 
misfeasance.  It  is  an  attempt  to  mislead  the  parties  by  giving  a  false  address.] 
Before  the  Court  will  punish  by  attachment,  it  will  see  that  an  act  has  been  done 
against  the  dignity  of  the  Court.  In  Bex  v.  Faulkner  (2  C.  M.  &  E.  525),  it  was  held 
that  a  commissioner  of  bankrupt  had  no  power,  when  sitting  alone,  to  fine  or  commit 
for  contempt.  But,  at  all  events,  in  order  to  render  a  party  liable,  he  ought  to  be 
called  upon  by  the  order  to  do  the  act:  Doe  d.  Lavis  v.  Ellis  (9  Dowl.  P.  C.  944) ; 
whereas  here  the  plaintiff  is  not  the  party  to  do  the  act,  but  his  attorney,  and  a  party 
cannot  be  lialile  unless  he  has  himself  been  called  iipon  to  do  the  act.  Lastly,  the 
Court  has  no  power  to  grant  an  attachment  for  disobedience  to  a  Judge's  order  made 
at  chambers,  unless  it  be  made  a  rule  of  Court,  Baker  v.  Bije  (1  Dowl.  P.  C.  689) ;  and 
it  is  every  day's  practice  to  make  the  order  a  rule  of  Court,  in  order  that  it  may  be 
enforced  by  attachment. 

Piatt  and  Butt,  contra.  Any  person  who  knowingly  does  [596]  any  act  to  defeat 
the  process  of  the  Court,  whether  by  force  or  otherwise,  is  guilt3'  of  a  contempt,  and 
is  punishable  by  attachment.  Suppose  a  person  prevents  the  service  of  process  by 
intentionally  seizing  hold  of  the  party  who  is  about  to  serve  it,  in  order  to  prevent 
him,  he  would  surely  be  guilty  of  a  contempt ;  and  it  is  the  same  if  it  be  done  by 
fraud,  which  has  no  greater  privilege  than  violence.  This  information  being  required 
to  be  given  b}'  an  order  made  under  the  authority  of  an  act  of  Parliament,  is  the  same 
us  if  it  were  by  a  rule  of  Court  This  was  manifestly  done  for  the  purpose  of  deceiving 
the  Court.  [Alderson,  B.  Persons  giving  false  testimonj'  in  Court  are  frequently 
committed  for  contempt.]  Here  the  plaintiff,  by  fraud  and  misrepresentation,  has 
induced  the  attorney,  who  is  an  officer  of  the  Court,  to  do  an  act,  which  if  he  himself 
had  done  it  knowingly,  he  would  be  guilty  of  a  contempt  by  the  express  words  of  the 
act  of  Parliament.  The  plaintiff  has  done  that  which  frustrates  the  process  of  the 
Court,  and  which  was  a  fraud  on  the  order,  and  rendered  it  a  nullit}'  altogether. 

Pollock,  C.  B.  This  is  a  rule  for  an  attachment  against  the  plaintiff",  for  causing 
to  be  delivered  to  the  defendant  an  untrue  account  of  his  address  and  place  of  abode. 
If  the  rule  had  been  for  an  attachment  against  the  attorney  for  so  doing,  with  the 
same  knowledge  and  object,  no  doubt  wc  should  have  made  it  absolute.  Mr.  Lush 
has  argued,  that  this  is  not  a  contempt  which  the  Court  will  visit  with  an  attachment 
against  the  person  of  the  plaintiff,  who  is  not  named  in  the  clause  of  the  statute  which 
makes  the  attorney  guilty  of  a  contempt  if  he  does  not  comply  with  the  order.  I  am 
by  no  means  prepared  to  assent  to  that  view.  Without  deciding  the  point  on  the 
present  occasion,  that  this  is  a  case  within  the  authority  of  the  Court,  I  am  very 
stronglj'  inclined  to  think  that  it  is,  and  shouW  be  ranked  among  that  class  of  contempts 
which  consist  in  obstructing,  preventing,  and  defeating  the  authority  of  the  [597] 
Court  and  the  ends  of  justice.  It  is  unnecessary,  however,  either  to  go  through  the 
cases,  or  to  pronounce  any  solemn  decision  on  the  subject,  as  to  whether  this  is  a  c<ise 
within  the  scope  and  compass  of  the  principle  which  calls  on  the  Court  to  vindicate 
its  authority  from  being  interfered  with  l)y  force  or  fraud.  For,  looking  at  the  case 
before  us,  and  taking  all  its  circimistances  into  consideration,  it  does  not  appear  to 
me,  and  to  the  rest  of  the  Court,  to  be  one  in  which  the  Court  is  called  on  to  issue 
an  attachment ;  and  I  think  that  the  object  which  the  Court  ought  to  have  in  view 
will  be  sufficiently  answered  by  the  general  expression  cf  our  opinion,  that,  whether 
it  be  force  or  fraud,  especially  by  those  who  are  suitors  before  the  court,  and  conse- 
quently peculiarly  amenable  to  its  jurisdiction,  the  parties  will  be  liable  to  be  punished 
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by  attachment,  if  they  adopt  any  means  wilfully  to  prevent  the  course  of  justice  which 
they  are  bound  to  obey.  It  will  not  be  necessary  at  present  to  decide  that  proposition, 
for,  looking  at  the  circumstances  of  the  case,  and  the  defendant  not  appearing  to  have 
suffered  any  injury  by  this  incorrect  address,  we  do  not  feel  ourselves  called  upon 
to  issue  an  attachment,  and  think  that  it  will  be  sufficient  in  this  case  if  we  discharge 
this  rule,  with  costs  to  be  paid  by  the  plaintifT;  for  there  can  be  no  doubt  that  he  has 
extremely  misconducted  himself,  and  therefore  ought  to  pay  the  costs  of  the  application. 

Parke,  B.,  and  Aldekson,  B.,  concurred. 

Kule  discharged,  with  costs  to  be  paid  by  the  plaintiff,  to  be  set  off'  against  the 
costs  of  the  judgment  obtained  by  him. 

[598]  Llewellyn  v.  WinckWorth.  Jan.  1.5,  1845.— In  an  action  against  a  party 
as  acceptor  of  a  bill  of  exchange,  accepted  in  his  name  by  another  person,  when 
evidence  has  been  given  of  a  general  authority  in  that  person  to  accept  bills  in 
the  defendant's  name,  an  admission  by  the  defendant  of  liability  on  another  bill, 
so  accepted,  is  good  evidence  confirmatory  of  the  former. 

[S.  C.  14  L.  J.  Ex.  329.     Referred  to,  Morris  v.  Betkell,  1869,  L.  R.  4  C.  P.  768.] 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange.  Plea,  nou  accepit. 
At  the  trial,  before  the  liOrd  Chief  Baron,  at  the  London  Sittings  after  Michaelmas 
Term,  the  question  was,  whether  the  defendant  had  authorized  the  acceptance  of  the 
bill,  which  was  not  in  his  own  handwriting.  For  the  plaintiff",  evidence  having  been 
given  to  shew  a  general  authority  from  the  defendant  to  the  party  who  wrote  it,  to 
accept  bills  in  his  name,  a  witness  was  also  called  to  prove  a  conversation  with  the 
defendant,  in  which  he  had  made  an  admission  of  liability  on  another  bill  accepted  in 
his  name  by  the  same  party,  of  which  the  witness  was  the  holder.  It  was  objected 
for  the  defendent  that  this  evidence  was  inadmissible,  and  C'aah  v.  Taylw  (8  Law  J. 
(1830),  K.  B.,  262:  Lloyd  &  Welsby's  Mercantile  Cases,  178)  was  cited.  The  Lord 
Chief  Baron,  however,  admitted  the  evidence,  and  the  plaintiff'  obtained  a  verdict. 

Jervis  now  moved  for  a  new  trial,  and  renewed  the  objection  that  this  evidence 
ought  not  to  have  been  admitted.  Cash  v.  Taylor  appears  to  be  a  direct  authority 
against  the  admissibility  of  this  evidence.  There  the  acceptance  was  in  the  handwriting 
of  a  brother-in-law  of  the  defendant,  of  the  name  of  Alfred  Tallents  ;  it  was  pioved 
that  other  bills  accepted  by  Tallents  in  the  defendant's  name  had  been  paid  by  him ; 
and  that  a  letter  had  been  written,  by  the  defendant's  authority,  before  the  date  of 
the  bill  sued  upon,  to  the  holder  of  another  similar  bill,  who  was  pressing  the  defen- 
dant for  payment :  in  which  letter  it  was  stated  that  the  defendant  had  long  been  in 
the  habit  of  indorsing  bills  for  Tallents,  and  that  he  had  given  that  person  authority 
to  act  generally  for  him  in  his  dealings  with  London  [599]  houses  ;  and  that  he,  the 
defendant,  would  therefore  of  course  take  up  the  bill  which  was  the  subject  of  the 
letter,  if  the  holder  enforced  payment  of  it.  It  appeared  that  the  plaintiff  in  the  action 
had  not  had  any  communication  with  or  knowledge  of  the  defendant,  and  was  not 
aware  of  the  acceptance  for  him  of  other  bills  by  Tallents.  Lord  Tenterden,  C.  J., 
left  it  to  the  jury  to  say  whether  the  defendant  had  authorized  the  acceptance  of  the 
bill  in  question  ;  and  they  having  found  for  the  defendant,  a  motion  was  made  for  a 
new  trial,  on  the  ground  that  it  ought  to  have  been  left  to  the  jury  to  say  whether 
the  defendant  had  given  Tallents  a  general  authority  to  accept  bills  for  him,  of  which 
the  letter  was  evidence.  But  the  Court  held,  that,  as  the  plaintiff'  did  not  take  the 
bill  in  question  on  the  faith  of  Tallents'  supposed  authority  to  accept,  he  was  bound 
to  make  out  that  Tallents  had  either  a  general  authority  to  accept,  subsisting  unrevoked 
at  the  time  of  the  acceptance  in  question,  or  a  particular  authority  to  accept  that 
bill ;  and  that  the  defendant's  letter  furnished  no  proof  of  the  former,  and  could  not 
be  carried  beyond  the  particular  bill  to  which  it  referred. 

Pollock,  C.  B.  In  this  case  the  evidence  was  not  given  for  the  purpose  of 
inferring  from  it  a  general  authority,  or  a  particular  authority  to  accept  this  bill,  but 
only  to  confirm  the  witness  who  had  proved  the  general  authority. 

Parke,  B.  If  you  have  proof  of  the  general  authority,  an  admission  of  liability 
on  another  bill  is  confirmatoiy  of  it.  In  Cash  v.  Taylor,  the  letter  did  not  shew 
that  Tallents  had  a  general  authority  to  accept  bills.  There  is  a  great  distinction 
between   the  fact   of   authorizing  another   bill    to  be  drawn   on    the   plaintiff',  and 
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admitting  a  liability  on  anotjacr  bill  so  drawn  ;  the  former  is  evidence  of  a  general 
authority  to  accept  bills  for  him,  the  latter  may  [600]  well  be  confirmatory  of 
proof  of  genera]  authority.  Here  there  was  ample  evidence  for  the  jury  of  a 
general  authority  ;  then  the  defendant's  admission  of  liability  is  strongly  confirmatory 
of  that. 

Alderson,  B.  It  may  be  observed,  that  in  Cash  v.  Taylor  the  letter  was  received 
in  evidence,  only  it  was  held  not  to  be  any  proof  of  a  general  authority  on  behalf  of 
the  plaintiff,  who  knew  nothing  of  it. 

Rule  refused. 


Hall  and  AVager  h.  Poyser.  Jan.  17,  184.5. — In  an  action  on  a  bill  of  exchange 
for  £.50,  the  defendant  pleaded,  that  certain  goods  were  accepted  by  the  plaintifl' 
in  .satisfaction  of  the  bill :  there  was  conflicting  evidence  as  to  this  fact,  and  the 
jury  found  a  verdict  for  the  plaintiff,  with  £25  damages :  Held,  that  if  this 
finding  could  have  been  accounted  for  only  on  the  supposition  that  the  jury, 
differing  as  to  the  verdict,  by  way  of  compromise  among  themselves,  split  the 
difference,  the  defendant  would  be  entitled  to  a  new  trial ;  but  as  it  appeared 
that  they  might  have  properly  found  a  verdict  for  the  plaintifl',  and  given  £25  as 
an  equitable  amount  of  damages  (for  there  was  evidence  that  the  defendant  had 
paid  his  other  creditors  10s.  in  the  pound)  the  Court  refused,  at  the  defendant's 
instance,  to  disturb  the  verdict. 

[S.  C.  U  L.  J.  Ex.  98.] 

Assumpsit  by  the  drawers  against  the  acceptor  of  a  bill  of  exchange  for  £50, 
dated  27th  Oct.  1813.  Plea,  that,  after  the  said  acceptance  by  the  defendant  of 
the  said  bill  of  exchange,  and  before  the  cause  of  action  accrued  to  the  plaintitl's, 
the  defendant  delivered  to  the  plaintiffs,  who  then  accepted  and  received  from  the 
defendant,  divers  goods  of  the  defendant,  in  satisfaction  and  discharge  of  the  said 
bill  of  exchange,  and  of  the  said  promise  of  the  defendant.  Replication,  traversing 
the  acceptance  of  the  goods  in  satisfaction  and  discharge  modo  et  forma ;  and  issue 
thereon. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Trinity 
Term,  the  facts  appeared  to  be  as  follows.  In  the  early  part  of  1844,  the  defendant, 
who  had  had  transactions  in  trade  with  the  plaintiffs,  fell  into  embarrassments.  On 
the  5th  of  February,  three  bills  of  exchange,  drawn  by  the  plaintifl's  upon  and 
accepted  by  the  defendant,  amounting  together  to  1301.  19s.,  were  [601]  oveidue  in 
the  i)laintifi*S  hands,  the  last  of  them  having  been  returned  dishonoured  the  day 
before,  and  a  fourth — the  bill  on  which  this  action  was  brought— was  ruiniing,  and 
would  fall  due  on  the  2nd  of  March.  On  that  day  (the  5th  of  February),  the 
defendant  had  an  interview  with  the  plaintifts  respecting  the  satisfactioti  of  these  bills, 
and  it  was  then  agreed  between  them,  that  certain  goods  in  the  defendant's  hands, 
which  he  had  purchased  of  the  plaintiffs,  should  be  returned  to  them  at  tiie  invoice 
price  in  liquidation  of  their  claim  upon  him.  On  the  following  day  the  goods  were 
removed  accordingly,  and  the  plaintitl  Wager  wrote  and  delivered  to  the  defendant 
the  following  memorandum  : — 

"Wirksworth,  Feb.  6,  1844. 
"  Henry  Poyser  to  Hall  &  Co. 

"To  returned  bills,  three,  1181.  1.5s.  3d. 
"  By  goods 

"Feb.  6,  1844.  "For  Hall  &  Co.,  J.  Wager." 

A  witness  named  Koe,  called  for  the  defendant,  stated  that  ho  was  present  at  this 
interview,  and  remembered  Wager  saying  that  he  included  the  October  bill,  then 
running,  in  the  arrangement.  It  appeared  that  the  defendant  had  paid  his  other 
creditors  a  composition  of  10s.  in  the  pound. 

The  Loid  Chief  Baron  left  it  to  the  jury  to  say  whether  the  goods  were  accepted 
in  satisfaction  of  the  bill  declared  on,  and  they  found  a  verdict  for  the  plaintiff, 
damages  £25. 

In  Michaelmas  Term,  Whitehurst  obtained  a  rule  nisi  for  a  new  trial,  on  the 
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ground  that  this  verdict  was  against  the  evidence,  and  did  not  decide  the  issue  raised 
between  the  parties. 

Jervis  and  Cardwell  now  shewed  cause.  The  written  [602]  memorandum  clearly 
shewed  that  the  arrangement  as  to  the  goods  related  only  to  the  three  returned  bills  ; 
the  plaintiffs,  therefore,  were  entitled  to  recover  on  the  fourth  bill.  But  the  jury 
probably  considered  that,  in  equity,  the  plaintiffs  ought  not  to  recover  more  than  the 
other  creditoi's  had  received,  and  accordingly  gave  them  10s.  in  the  pound  on  the 
amount  of  the  bill.     That  verdict  the  plaintiffs  are  contented  to  retain. 

Whitehurst,  in  support  of  the  rule.  The  jury  had  no  right,  by  what  appears  to 
have  been  a  compromise  amongst  themselves,  to  split  the  amount  of  the  bill ;  such  a 
verdict  does  not  decide  the  issue  either  way.  The  question  was,  whether  the  bill 
sued  on  was  satisfied  by  the  delivery  of  the  goods ;  if  it  was  not,  the  plaintiffs  were 
entitled  to  recover  the  whole  amount  of  the  bill ;  if  it  was,  the  defendant  was  entitled 
to  the  verdict.  And  upon  thi.s  question  the  balance  of  evidence  was  in  favour  of  the 
defendant.  The  amount  stated  in  the  memorandum  did  not  agree  with  the  amount 
of  the  three  bills ;  and  the  witness  Roe  gave  distinct  evidence  that  the  fourth  bill  was 
included  in  the  arrangement. 

Pollock,  C.  B.  I  see  no  sufficient  reason  for  disturbing  this  verdict.  The  jury 
most  likely  gave  more  credit  to  the  written  memorandum  than  to  the  evidence  of 
Eoe,  who  might  have  misunderstood  what  passed  on  the  occasion ;  and  it  must  be 
remembered  that  the  burthen  of  the  issue  lay  upon  the  defendant ;  he  had  to  make 
out  his  case  to  the  .satisfaction  of  the  jury.  If  it  had  been  clear  that  the  jury  split 
the  difference,  and  so  came  to  their  decision,  I  should  have  thought,  certainly,  that 
the  verdict  must  be  set  aside ;  but  they  probably  proceeded  on  the  ground  that  the 
£50  bill  was  not  included  in  the  arrangement,  but  gave  the  plaintiffs,  as  an  equitable 
sum,  10s.  in  the  pound  upon  it. 

[603]  Alderson,  B.  The  jury  have  decided  the  issue  in  favour  of  the  plaintiffs, 
and  have  given  them  a  verdict  for  £25,  which  they  find  to  be  the  amount  of  the 
damages.  If  that  could  be  accounted  for  only  on  the  supposition  that,  having 
disagreed  as  to  whether  the  verdict  should  be  for  the  plaintiffs  or  defendant,  they  had 
split  the  difference,  the  defendant  would  certainly  be  entitled  to  a  new  trial.  But 
they  may  have  found  their  unanimous  verdict  for  the  plaintiffs,  and  given  them  the 
£25  as  an  equitable  amount  of  damages.  Of  this  the  plaintiffs  do  not  complain  ;  and 
I  think,  therefore,  that  we  ought  not  to  disturb  the  verdict. 

EoLFE,  B.,  concurred. 

Rule  discharged. 

White  v.  Spettigue.  Jan.  IS,  1845. — An  action  of  trover  is  maintainable  to  recover 
the  value  of  goods  which  have  been  stolen  from  the  plaintiff,  and  which  the  defen- 
dant has  innocently  purchased,  although  no  steps  ha\'e  been  taken  to  bring  the 
thief  to  justice ;  for  the  obligation  which  the  law  imposes  on  a  person  to  prose- 
cute the  party  who  has  stolen  his  goods,  does  not  apply  where  the  action  is 
against  a  third  party  innocent  of  the  felony. — Quaere,  whether  the  plaintiff  can 
maintain  such  an  action  against  a  party  who  has  received  the  goods  knowing 
them  to  have  been  stolen. — Semble,  in  order  to  set  up  as  a  defence  that  the 
goods  had  been  stolen,  and  that  the  plaintiff  has  not  prosecuted  the  thief  to 
conviction,  it  ought  to  be  specially  pleaded. 

[S.  C.  14  L.  J.  Ex.  99.  Adopted,  Osbwrie  v.  Gillett,  1873,  L.  R.  8  Ex.  93.  Considered, 
Midland  Insurance  Company  v.  Smith,  1881,  6  Q.  B.  D.  570;  Smith  v.  Sehvijn,  [1914] 
3  K.  B.  105.     Referred  to,  (Veils  v.  Abrahams,  1872,  L.  R.  7  Q.  B.  559.] 

Trover  for  books ;  to  which  the  defendant  pleaded  not  guilty,  and  that  the 
plaintiff  was  not  possessed. 

At  the  trial  before  Rolfe,  B.,  at  the  Middlesex  sittings  in  this  term,  it  appeared 
that  the  plaintiff,  who  was  a  solicitor,  had  missed  from  day  to  day  several  volumes 
of  the  Statutes  at  Large,  which  he  suspected  to  have  been  stolen  by  a  young  man 
who  was  at  that  time  a  clerk  in  his  office.  The  defendant,  who  was  a  bookseller 
carrying  on  business  in  London,  became  possessed  of  the  books  by  a  bona  fide  purchase 
of  them  on  different  days,  from  a  young  man  who  brought  them  to  his  shop  and 
offered  them  for  sale.     [604]  The  defendant  having  sold  the  books,  this  action  was 
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brought  to  recover  the  value  of  them.  On  the  above  facts  appeai'ing  iu  evidence,  it 
was  objected  for  the  defendant,  that,  as  the  phxintift'  had  done  nothing  to  prosecute 
the  person  who  had  stolen  the  books,  he  could  not  maintiin  the  action  :  Gimwn  v. 
IFooilfull  (2  Car.  &  P.  41),  Pee)-  v.  Humphrey  (2  Ad.  &  Ell.  495;  4  Nev.  &  M.  430). 
The  learned  Judge,  however,  told  the  jury  that  there  was  no  evidence  to  shew  who 
stole  the  books,  and  that  the  property  in  the  goods,  being  originally  in  the  plaintiff, 
could  not  be  taken  out  of  him  bv  any  act  of  a  third  party ;  and  he  directed  them  to 
find  for  the  plaintiff',  unless  they  believed  the  defendant  received  the  goods  knowing 
them  to  have  been  stolen,  in  which  case  the  right  would  then  merge  in  the  felony, 
and  the  plaintitf  would  not  be  entitled  to  recover.  The  jury  having  found  for  the 
plaintiff, 

Merewether  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The 
case  of  Ginuon  v.  IFoodfuU  is  an  authority  against  the  correctness  of  the  ruling  of 
the  learned  Judge.  That  was  a  case  exactly  similar  to  the  present.  It  was  an 
action  of  trover  for  a  mare,  which  was  proved  to  be  the  property  of  the  plaintiff, 
and  to  have  been  stolen  from  liira,  and  it  appeared  that  the  plaintitf  had  good 
reason  to  believe  that  she  was  stolen  from  him  b}'  the  person  from  whom  the 
defendant  bought  her.  The  plaintiff  had  taken  steps,  both  before  a  magistrate  and 
otherwise,  with  a  view  to  get  back  the  mare,  but  had  done  nothing  towards 
bringing  the  thief  to  justice.  Best,  C.  J.,  there  says,  "I  am  of  opinion  that  the 
plaintiff  has  done  nothing  that  he  ought  to  have  done,  and  I  doubt  if  a  statement 
of  facts  before  a  magistrate  would  be  enough.  But  he  goes  to  get  back  the  property 
and  not  to  prosecute  the  felon.  If  I  were  to  hold  that  this  action  could  be  main- 
tained, under  such  circumstances,  we  should  have  no  more  criminal  prosecutions.  I 
[605]  take  it  the  law  is  this — you  must  do  your  duty  to  the  public  before  you  seek  a 
benefit  to  yourself,  and  then  there  is  no  necessity  for  a  civil  action.  The  decisions  go 
not  only  to  the  case  of  an  action  against  the  felon,  but  as  to  actions  against  persons 
who  derive  their  title  under  him.  There  is  a  case  in  the  Term  Keports  which  says, 
that  the  property  is  in  doubt  till  after  prosecution.  I  cannot  send  this  case  to  a  jury, 
there  being  distinct  evidence  of  felony  ;  I  think  the  case  should  have  gone  to  the  grand 
jury."  In  Peer  v.  Humphrey  (2  Ad.  &  Ell.  495  ;  4  Nev.  &  M.  430),  the  plaintiff  was 
held  entitled  to  recover  stolen  property,  but  there  he  had  prosecuted  the  thief  to  con- 
viction. And  Littledale,  J.,  says,  "The  law  is,  that  no  action  shall  be  brought,  under 
particular  circumshmces,  until  the  owner  has  done  his  duty  by  prosecuting.  Even 
that  has  been  done  here.  In  nimxon\.  U'nodfull  the  property  must  have  1)een  changed 
by  a  sale  in  market  overt ;  besides,  in  that  case  the  party  had  done  nothing  towards 
bringing  the  thief  to  justice  ;  here  he  has  actually  prosecuted  him  to  conviction." 
[Pollock,  C.  B.  The  case  of  Stone  v.  Marsh  (6  B.  &  Cr.  551)  is  a  direct  authority 
against  the  doctrine  you  are  conte!iding  for.  In  that  case  Lord  Tentcrden  says,  "  There 
is,  indeed,  another  rule  of  the  law  of  England,  viz.,  that  a  man  shall  not  be  allowed  to 
make  a  felony  the  foundation  of  a  civil  action  ;  not  that  he  shall  not  maint;iin  a  civil 
action  to  recover  from  a  third  and  innocent  person  that  which  has  been  feloniously 
taken  from  him,  for  this  he  may  do  if  there  has  not  been  a  sale  in  market  overt,  but 
that  he  shall  not  sue  the  felon  ;  and  it  may  be  .'idraitted,  that  he  shall  not  sue  others 
together  with  the  felon,  in  a  proceeding  to  which  the  felon  is  a  necessary  party,  and 
wherein  his  claim  appears,  by  his  own  shewing,  to  be  founded  on  the  felony  of  the 
defendant:  Oihmn  v.  Mind  (\  II.  Black.  612).  This  is  the  whole  extent  of  the  rule. 
[606]  The  rule  is  founded  on  a  principle  of  public  policy,  and  where  the  public  policy 
ceases  to  operate,  the  rule  shall  cease  also.  This  point  was  very  ably  shewn  in  the 
argument  on  the  behalf  of  the  plaintiffs.  The  authorities  were  (juoted,  and  need  not 
be  repeated  ;  and  it  was  shewn  that  the  familiar  phrase  '  the  action  is  merged  in 
the  felony,'  is  not  at  all  times,  and  literally,  true.  Now,  public  policy  requires  that 
offenders  against  the  law  shall  be  brought  to  justice,  and  for  that  reason  a  man  is  not 
permitted  to  abstain  from  prosecuting  an  ofierider,  by  receiving  back  stolen  property, 
or  an  equivalent  or  composition  for  a  felony,  without  suit,  and,  of  course,  cainiot  be 
allowed  to  maintain  a  suit  for  such  a  purpose.  But  it  is  not  contended,  that  any  such 
policy  or  rule  is  applicable  to  the  present  case  ;  the  offender  has  suffered  the  extreme 
sentence  of  the  law  for  another  offence  of  the  same  kind."  That  is  a  case  precisely 
in  point,  and  it  is  confirmed  by  the  decision  of  the  House  of  Lords  in  the  case  of 
Mar>-h.  v.  Knatiiui  (1  Bing.  N.  C.  19S;  1  .Scott,  5).]  Those  cases  aic  distinguishable 
from  the  present,  for  there  the  felon  had  been  convicted  and  executed.     The  judg- 
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ment  of  Lord  Tenterden  cannot  be  intended  to  be  taken  to  the  full  extent  of  the 
language  used,  for  the  plaintiff  is,  at  all  events,  bound  to  do  his  best  to  bring  the  guilty 
party  to  justice. 

Pollock,  C.  B.  I  am  of  opinion  that  no  I'ule  ought  to  be  granted  in  this  case. 
The  Court  of  King's  Bench  correctly  explained  the  law  in  the  ease  of  Stone  v.  Marsh, 
and  the  rule  of  public  policy  which  prevents  the  assertion  of  a  civil  right  in  respect  of 
which  a  felony  has  been  committed,  applies  only  to  proceedings  between  the  plaintiff 
and  the  felon  himself,  or,  at  the  most,  the  felon  and  those  with  whom  he  must  be  sued, 
and  does  not  apply  to  a  case  like  the  present,  where  the  action  is  brought  against  a 
third  [607]  party,  who  is  innocent  of  the  felonious  transaction.  Moreover,  the  defence 
sought  to  be  raised  is  not  admissible  under  these  pleas. 

Parke,  B.  I  think  there  is  not  the  least  foundation  for  a  rule  in  this  case  In 
the  first  place,  independently  of  the  point  of  law,  there  are  neither  pleadings  to  warrant 
the  defence,  nor  facts  to  support  it.  The  only  pleas  on  the  record  are  not  guilty,  which 
puts  in  issue  the  conversion,  and  not  possessed,  which  puts  in  issue  the  plaintiff's  title 
at  the  time  of  conversion.  Secondly,  the  books  in  question  in  the  action  were  not 
proved  to  have  been  the  subject  of  a  felony,  nor,  assuming  a  felony  to  have  been  com- 
mitted, did  it  at  all  appear  that  the  thief  was  amendable  to  justice.  Thirdly,  the  cases 
which  have  been  referred  to,  of  Stone  v.  Marsh  and  Marsh  v.  K-eating,  are  authorities, 
that  the  obligation  which  the  law  imposes  on  a  plaintiff  to  prosecute  the  party  who 
has  stolen  his  goods,  does  not  apply  where  the  action  is  against  a  third  party  innocent 
of  the  felony.     Those  cases  are  subsequent  to  that  of  Gimson  v.  JFoodfuU. 

Alderson,  B.  I  also  think  that  these  pleas  do  not  warrant  the  proposed  defence, 
and  even  if  they  did,  I  think  it  would  be  no  defence  to  this  action.  Assuming  that, 
under  the  plea  of  not  possessed,  a  lien  may  be  given  in  evidence  (with  respect  to  which 
some  difficulty  might  be  raised),  still  if  you  admit  evidence  of  a  lien,  you  cannot  exclude 
evidence  to  shew  that  it  had  ceased  to  exist  at  the  time  of  the  conversion.  So  that, 
supposing  the  defendant  had  a  lien  on  these  books,  and  he  should  prove  it  under  the 
plea  of  not  possessed,  the  plaintiff  would  be  entitled  to  shew  that  the  lien  had  ceased 
at  the  time  he  converted  them.  The  utmost  extent  of  the  defence  set  up  in  this  case 
is,  that  the  defendant  was  entitled  to  the  possession  of  the  books  until  the  plaintiff 
had  prosecuted  the  felon.  He  clearly  had  no  right  to  sell  the  goods,  as  he  had  no 
property  in  them ;  he  [608]  does  sell  the  goods,  and  thereby  puts  an  end  to  the  lien, 
if  any  existed.     I  also  think  that  this  defence  ought  to  be  specially  pleaded. 

EoLFE,  B.  I  am  of  the  same  opinion.  I  cannot  agree  to  the  law  as  laid  down  by 
Best,  C.  J.,  in  Gimson  v.  JFoodfuU,  that  a  plaintiff  is  bound,  in  the  first  instance,  to  do 
his  duty  to  the  public  by  prosecuting ;  and  that  if  actions  like  the  one  he  was  then 
trying  could  be  maintained,  there  would  be  no  more  criminal  prosecutions.  I  think 
that  is  too  general,  and  I  cannot  accede  to  the  doctrine.  I  think  the  true  principle 
is,  that  where  a  criminal,  and  consequently  an  injurious  act  towards  the  public,  has 
been  committed,  which  is  also  a  civil  injury  to  a  party,  that  party  shall  not  be  per- 
mitted to  seek  redress  for  the  civil  injur}'  to  the  prejudice  of  public  justice,  and  to 
waive  the  felony,  and  go  for  the  conversion.  I  think  the  law,  as  laid  down  in  that 
case,  instead  of  advancing  public  justice,  would  be  productive  of  very  great  injustice. 
It  amounts  to  this,  that  another  person,  who  has  got  possession  of  my  goods,  of  which 
I  have  been  robbed,  may  keep  them  until  I  prosecute  some  innocent  person  whom  I 
may  suspect  or  find  out  for  that  purpose.  In  this  case  there  was  no  evidence  that  the 
plaintifl"'s  clerk  took  the  goods,  and  probably  he  did  not,  though  he  may  have  been 
cognizant  of  the  robbery.  I  also  agree,  that  the  defendant  has  not  pleaded  so  as  to 
admit  this  defence.  With  respect  to  what  I  said  at  the  trial,  that  if  the  defendant 
had  been  the  guilty  receiver  of  the  books,  he  would  be  entitled  to  the  verdict,  I  must 
retract  that,  and  suspend  my  judgment  on  that  point,  as  I  entertain  some  doubt  whether 
I  was  correct. 

Rule  refused. 

[609]  Robertson  v.  Showler.  Jan.  20,  1845. — A  party  cannot,  in  deducing  title 
in  pleading,  set  out  a  deed  or  will  at  length,  with  averments  as  to  the  meaning 
of  its  words  ;  he  must  state  it  according  to  its  legal  effect. ^ — To  an  action  of 
detinue  for  title  deeds,  the  defendant  pleaded  that  K.  was  seised  of  the  messuages 
to  which  they  related,  and  devised  them  to  D.  for  life,  who  agreed  with  the 
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defendant  to  sell  him  all  her  interest  therein  ;  that  before  this  agreement,  the 
deeds  were  in  the  custody  of  the  defendant  as  D.'s  agent,  and  that,  upon  the 
making  of  the  agreement,  D.  left  them  in  the  possession  of  the  defendant,  that 
he  might  hold  them  till  the  agreement  was  performed,  &c.  : — Held,  that  this 
statement  did  not  shew  with  sufficient  certainty  any  contract  whereby  the 
defendant  acquired  a  lien  on  the  deeds. 

[S.  C.  2  D.  &  L.  687  ;  U  L.  J.  Ex.  120.] 

Detinue  for  title  deeds,  letters  of  administration,  writings,  &c. 

Plea,  that  the  said  deeds,  letters  of  administration,  writings,  &c.  were,  at  the  time  of 
making  the  will  of  Sarah  A.  Knight,  hereinafter  mentioned,  the  title  deeds  relating  to 
certain  messuages,  &c.,  situate  &c.  ;  that  before  the  plaintitt'  had  any  title  in  the  said 
deeds,  &c.,  and  before  the  detention  in  the  declaration  mentioned,  Sarah  A.  Knight  was 
seised  in  fee  of  the  said  messuages  Sic.,  and  possessed  as  of  her  own  property  of  the  said 
deeds,  &c.  ;  that  the  said  Sarah  A.  Knight  made  her  will,  to  the  tenor  and  eflect  follow- 
ing, that  is  to  saj' :  [The  plea  then  set  out  the  will  at  length,  by  which,  inter  alia,  the 
testatrix  devised  three  messuages  therein  mentioned  to  certain  persons  for  their  lives, 
with  remainder  to  one  Susan  Denne  and  her  sister, — Woodfield,  for  life].  The  plea 
then  alleged,  that  the  testatrix,  by  certain  words  in  the  said  will,  meant  to  devise 
certain  houses  [describing  them],  and  that  she  was  not  seised  of  any  messuages  that 
could  by  any  possibility  be  meant  by  the  words  of  the  said  will,  except  the  said  three 
messuages  of  which  she  the  testatrix  was  so  seised  as  aforesaid.  It  then  averred  the 
death  of  certain^of  the  devisees  for  life,  whereby  the  said  Susan  Denne  became  and 
was  seised  in  her  demesne  as  of  freehold,  for  her  life,  of  an  undivided  moiety  of  and 
in  the  said  three  messuages,  and  possessed  for  her  life  of  an  undivided  moiety  of  and  in 
the  said  deed,  &c.,  as  such  title  deeds  in  right  of  her  said  estate  ;  and  that  the  said 
Susan  Denne,  by  a  certain  agreement  in  writing  signed  by  her,  agreed  with  the  defen- 
dant to  sell  and  convey  to  him  the  defendant  all  her  estate  and  interest  in  the  said 
messuages,  at  and  for  the  price  or  sum  of  £1080 ;  that,  before  the  makiiig  of  the  said 
agreement,  the  defendant  was  holding  [610]  the  said  deeds,  &c.,  in  his  care  and 
custody,  as  agent  for  the  said  Susan  Denne,  and  that,  upon  the  making  of  the  said 
agreement,  she  the  said  Susan  Denne  left  the  said  deeds,  Sec,  in  his  the  defendant's 
possession,  in  order  that  he  might  hold  and  detain  the  same  until  she  should  perform 
the  said  agreement ;  that  he  the  defendant  was  and  still  is  ready  to  purchase  and 
accept  a  conveyance  of  all  the  said  estate,  and  to  pay  the  purchase-money  thereof, 
whereof  the  said  Susan  Denne  had  notice  ;  and  that  afterwards,  and  whilst  the  defen- 
dant was  keeping  and  detaining  the  said  deeds,  &c.,  under  and  in  pursuance  of  the 
terms  on  which  they  were  so  left  with  him  the  defendant,  the  said  Susan  Denne, 
against  the  will  of  the  defendant,  conveyed  all  her  .said  estate  and  interest  in  the  said 
messuages,  deeds,  &c.,  to  the  plaintitt";  wherefore  the  defendant  detained  the  said 
deeds,  itc. 

Special  demurier,  assigning  as  causes,  that  the  defendant  had  set  out  at  length,  in 
her  plea,  the  will  of  the  said  Sarah  A.  Knight,  instead  of  stating  the  legal  ett'ect  of  it, 
thereby  setting  out  evidence  of  facts  instead  of  alleging  the  facts  themselves ;  that 
the  defendant  attempted  to  claim  a  lien  on  the  said  deed.s,  &c.,  without  alleging  in 
any  direct  or  traversable  manner  that  he  had  any  such  lien,  or  alleging  that  anything 
was  done  or  took  place  which  could  entitle  him  to  such  lien.     Joinder  in  demurrer. 

Gray,  in  support  of  the  demurrer.  There  are  three  oljjections  to  this  plea.  First, 
it  is  specially  demurrable  for  the  manner  in  which  the  will  is  set  out  in  it ;  the  proper 
mode  of  pleading  is  to  allege  that  the  party  made  the  will,  and  thereby  devised,  &c., 
according  to  its  legal  elTect.  So  is  the  form  in  2  Chitty's  Pleadings,  p.  .591.  In  Price 
V.  JFiUiams  (1  M.  &  W.  6),  Parke,  B.,  says,  "There  is  no  doubt  that,  in  deducing 
title,  it  is  the  established  rule  that  conveyances  [611]  are  to  be  pleaded  as  they 
operate."  [Parke,  B.  Again,  it  is  said  that  the  testatrix  meant  by  the  words  of  the 
will  to  devise  certain  property  :  that  is  referring  to  the  jury  matter  which  ought  to 
be  decided  by  the  Court.] 

Secondly,  the  plea  does  not  shew  any  lien  of  the  defendant  on  the  deeds,  even  as 
against  Susan  Denne.  The  agreement  stated  in  the  plea  is  merely  executory :  and 
the  consent  of  Susan  Denne  to  the  defendant's  holding  the  deed  is  not  stated  as  any 
part  of  the  agreement,  but  as  a  distinct  matter  altogether ;  viz.  that,  on  the  ni.iking 
of  the  agreement,  she  left  the  deeds  in  his  possession,  that  he  might  hold  them  till  she 
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performed  the  agreement.  That  is  the  whole  matter  in  respect  of  which  the  lien  is 
claimed  ;  for  a  purchaser  of  lands  has  no  right,  as  such,  to  the  po.ssession  of  the  title- 
deeds  until  the  execution  of  his  conveyance,  without  an  express  agreement  to  that 
effect.  A  lien  must  be  either  by  contract  or  at  common  law  ;  here  no  contract  for  a 
lien  is  alleged.  [Pollock,  C.  B.  And  if  it  were,  there  is  no  consideration.]  No;  it 
is  merely  nudum  pactum.  Nay,  it  is  quite  consistent  with  this  plea,  that  the  deeds 
were  left  by  her  with  the  defendant  for  a  purpose  existing  merely  in  her  own  mind, 
and  never  communicated  to  the  defendant.  [Pollock,  C.  B.  It  merely  states  a  reason 
why  she  did  not  take  them  out  of  his  possession,  and  does  not  even  say  the  defendant 
kept  them  for  that  purpo.se.  Parke,  B.  Every  word  of  the  plea  might  be  proved 
without  shewing  any  agreement  at  all.] 

Thirdly,  the  defendant,  at  all  events,  has  no  lien  against  the  plaintiff,  who  has 
had  a  conveyance  of  the  estate.     He  was  here  stopped  by  the  Court,  who  called  on 

Peacock  to  sustain  the  plea.  First,  the  plea  sufficiently  sets  forth  the  facts  upon 
which  the  Court  is  called  upon  to  decide  the  law.  The  true  object  of  pleading  is  to 
state  the  facts  which,  if  found  by  the  jury,  will  enable  the  Court  to  [612]  decide  the 
law.  Here  there  is  sufficient  on  the  face  of  the  plea  to  shew  the  legal  effect  of  the 
will.  A  party  may  set  out  the  whole  of  a  document  in  hcec  verba,  though  not  a  part 
of  it.  [Parke,  B.  In  declaring  on  it  he  may;  but  not  in  deducing  title.]  Here  it 
would  be  a  fact  for  the  jury,  whether  the  testatrix  executed  the  will ;  another,  whether 
she  was  seised  of  the  estate  at  her  death.  The  plea  says  that  the  testatrix  made  her 
will  "  to  the  tenor  and  effect  following."  [Alderson,  B.  You  set  out  certain  circum- 
stances from  which  you  would  have  it  inferred  that  by  this  will  she  meant  to  dispose 
of  these  particular  premises.  Does  not  that  averment  involve  the  question  of  the 
meaning  of  the  words  she  has  used  1  whereas  the  jury  are  only  to  find  facts,  and  leave 
the  Court  to  judge  of  her  meaning.  Besides,  where  is  it  averred  that,  at  the  time  of 
making  her  will,  she  had  these  messuages,  and  no  more  ?]  The  expressions  in  the  will 
itself  shew  what  is  the  subject  of  the  devise.  [Pollock,  C.  B.  You  ought  to  have 
pleaded  it  according  to  what  you  contend  is  its  legal  effect ;  you  are  trying  to  make 
the  plea  perform  the  office  of  a  special  verdict.  Take  the  case  of  a  notice  of  the  dis- 
honour of  a  bill  of  exchange.  A  party  sends  a  notice  of  dishonour,  addressed  in  a 
wrong  name,  and  with  a  wrong  number  of  the  place  of  residence  ;  but  the  jury  may 
think  it  could  not  go  to  any  body  but  the  persons  intended  :  could  you  set  out  the 
notice  in  hfec  verba,  and  allege  that  there  was  no  other  person  in  the  street  to  whom 
the  description  was  applicable  ?  Parke,  B.  It  may  be  a  question  whether  it  was 
necessary  to  go  into  title  at  all,  as  both  parties  claim  under  Susan  Denne  :  if  so,  you 
would  reject  all  the  allegations  of  the  will,  the  seisin,  &c.,  as  suiplusage.  But  how  do 
you  deal  with  the  second  objection  1] 

With  respect  to  that,  the  allegation  is,  that  Susan  Denne  agreed  to  sell  her  interest 
in  the  messuages,  of  which  these  are  the  title  deeds,  to  the  defendant ;  and  [613] 
that,  on  the  making  of  that  agreement,  she  left  the  deeds  in  his  possession  for  a  certain 
purpose,  and  that,  whilst  he  held  them  under  and  in  pursuance  of  the  terms  on  which 
they  were  so  left  with  him,  Susan  Denne,  against  her  will,  conveyed  her  interest  to 
the  plaintiff.  That  sufficiently  shews  that  the  defendant  was  entitled  to  a  lien. 
[Pollock,  C.  B.  Then  you  must  go  back,  and  see  what  those  terms  were  ;  and  the  plea 
may  mean  no  more  than  that  she  had  a  certain  intention  in  her  own  mind.  Parke,  B. 
The  cause  of  demurrer  is,  that  no  contract  is  shewn  with  sufficient  certainty  by 
which  the  defendant  had  a  lien.  You  cannot  eke  it  out  by  other  circumstances.  It  is 
impossible  to  say  there  is  a  contract  stated  with  sufficient  certainty  ;  every  word  of 
the  plea  may  be  satisfied  by  supposing  that  she  merely  left  the  deeds  with  the  defen- 
daut  with  an  intention  in  her  own  mind  that  he  should  keep  them  till  the  execution  of 
the  conveyance.]  In  Hooper  v.  Ramshottom  (6  Taunt.  12),  it  was  held,  that  if  the 
vendor  of  an  estate  delivers  a  conveyance  as  an  escrow,  to  take  effect  on  payment  of 
the  residue  of  the  p\n'chase-money,  the  property  in  the  title-deeds  vests  in  the  vendee. 
[Parke,  B.  In  that  case  the  deeds  were  delivered  to  the  vendee  ;  here  they  are 
merely  left  with  him.     It  is  impossible  to  support  the  plea  on  this  ground.] 

Per  Curiam.     Judgment  for  the  plaintiff. 
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[614]  EDENt'.  Blake.  June  21,  184.5. — In  the  printed  catalogue  of  articles  intended 
to  be  sold  by  auction,  a  dressing-case  was  described  to  have  silver  fittings,  but 
previouslv  to  the  sale  of  it  the  auctioneer  stated  publicly  from  his  box,  and  in  the 
hearing  of  the  defendant,  that  the  catalogue  was  incorrect  in  stating  the  littings  of 
the  dressing-case  to  be  of  silver,  and  that  it  would  be  sold  as  having  plated  fittings  ; 
but  no  alteration  was  made  in  the  catalogue.  The  defendant  afterwards  bid  for 
the  dressing-case,  and  became  the  purchaser.  In  an  action  brought  by  the 
anctioneer  to  recover  the  price  of  the  dressing-ease,  which  was  less  than  £10: — 
Held,  that  parol  evidence  of  the  statement  of  the  auctioneer  at  the  time  of  the 
sale  was  admissible,  the  contract  not  being  in  writing. 

[S.  C.  14  L.  J.  Ex.  194;  9  Jur.  213.] 

This  was  an  action  of  debt  for  goods  sold  and  delivered,  goods  bargained  and  sold, 
and  on  an  account  stated,  brought  by  an  auctioneer  to  recover  the  sum  61.  9s.  lOd., 
the  price  of  a  dressing-case  sokl  by  him  to  the  defendant  at  a  puljlic  auction. 

The  defendant  pleaded  nunquam  indebitatus,  on  which  issue  was  joined. 

At  the  trial,  before  the  under-sheriff  of  Yorkshire,  the  plaintiflF  put  in  evidence  a 
printed  catalogue  of  articles  intended  to  be  sold,  including  the  dressing-case  in  question, 
which  was  tlierein  described  as  having  silver  fittings  ;  the  fittings  were  in  point  of  fact 
plated  only,  but,  in  order  to  support  the  plaintifi's  ease,  it  was  proposed  to  prove,  that 
previously  to  the  dressing-case  being  put  up  for  sale,  the  auctioneer  stated  publicly 
from  his  box,  and  in  the  hearing  of  the  defendant,  that  the  catalogue  was  incorrect 
in  stating  the  fittings  of  the  dressing-case  to  be  silver,  they  being  only  plated,  and 
that  it  would  be  sold  as  having  plated  fittings.  This  evidence  was  objected  to  by  the 
defendant's  counsel,  but  the  under-sheritt'  received  it.  It  appeared  that  the  catalogue 
was  posted  in  the  auction  room  previously  to  the  .sale,  and  that  no  alteration  was 
made  in  the  description  of  the  dressing-ease  ;  and  that  the  defendant  bid  for  the 
article,  which  was  knocked  down  to  him,  after  the  above  verbal  statement  had  been 
made.  The  jury  found  for  the  plaintiff,  Montagu  Chambers  obtained  a  rule  for  a 
new  trial,  on  the  ground  that  the  evidence  was  improperly  received. 

Martin  now  shewed  cause.  The  evidence  was  clearly  admissible,  for  the  article  in 
question  was  not  sold  under  any  written  contract  at  all.  The  catalogue  was  nothing 
more  than  a  list  of  articles  intended  to  be  sold,  and  if  [615]  there  was  an  error  in  the 
description  of  any  of  them,  it  might  be  corrected  at  any  time  before  the  .sale,  either 
b}'  altering  the  catalogue  or  by  a  verbal  explanation.  If  an  auctioneer  makes  a 
catalogue  which  describes  an  article  as  silver  mounted,  and  he  afterwards  states  that 
it  should  have  been  described  as  plated  only,  and  that  he  shall  only  sell  it  as  silver 
plated,  there  is  nothing  in  the  law  to  prevent  that,  or  to  render  the  contract  invalid. 
This  is  not  a  case  in  which  parol  evidence  has  been  received  to  vary  a  written  instru- 
ment. The  case  of  Slidtoit,  v.  Livius  (2  Cr.  &  J.  411),  which  will  be  relied  upon,  is 
clearly  distinguishable  from  the  present.  In  that  case,  the  auctioneer,  in  order  to 
comply  with  the  Statute  of  Frauds,  signed  the  agreement  of  which  the  catalogue  in  its 
unaltered  state  was  part,  and  it  was  held  that  evidence  of  the  auctioneer's  directions 
at  the  time  of  sale,  as  to  an  intended  alteration  which  was  to  be  made,  was  not  admis- 
sible. That  was  an  attempt  to  vary  a  written  contract  entered  into  by  the  parties. 
[Pollock,  C.  B.  That  was  a  contract  relating  to  the  sale  of  land,  which  must  neces- 
sarily be  in  writing.  Here  it  does  not  appear  that  any  written  contract  was  entered 
into.) 

Montagu  Chambers,  in  support  of  the  ride.  The  evidence  was  not  admissible,  for 
the  effect  of  it  would  be  to  vary  the  printed  particulars  of  the  articles  about  to  bo  sold, 
which  would  be  contrary  to  the  decision  in  Shdtmi  v.  Livius,  where  it  was  expressly 
held,  that  they  could  not  be  so  varied  by  evidence  of  the  verbal  statement  of  the 
auctioneer  at  the  time  of  the  sale,  either  as  to  the  parcels  or  quality  or  the  subject- 
matter  of  sale.  And  in  Giinnis  v.  Erharl  (1  H.  Bl.  289),  which  w;is  the  case  of  the  sale 
of  a  copyiiold  estate,  it  was  also  held,  that  the  verbal  declarations  of  an  auctioneer  at 
the  time  of  the  sale  are  not  admissible  evidence  to  contradict  the  printed  conditions. 
Ijord  Lough-[616]-borough  at  the  trial  refused  to  receive  the  evidence,  and  on  a 
motion  for  a  new  trial,  the  Court  were  clearly  of  opinion  that  the  evidence  was  not 
admissiljle,  as  it  would  open  a  door  to  fiaud  and  inconvenience  if  an  auctioneer  were 
permitted  to  make  verbal  declarations  in  the  auction-room,  contrary  to  the  printed 
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conditions  of  sale.  [Rolfe,  B.  That  was  an  action  to  compel  the  purchasers  to 
perfoi'm  the  contract.  It  may  be  that  the  auctioneer  is  not  the  agent  of  the  vendor  to 
sign  an3'thing  but  the  printed  conditions  of  sale.  Alderson,  B.  In  that  case,  being  a 
contract  for  the  sale  of  land,  there  must  have  been  a  written  agreement,  and  the  parties 
could  not  afterwards  vary  it  by  parol.  Here  the  contract  is  not  in  writing ;  it  is  by 
parol.  In  Shelton  v.  Livius,  Bayley,  B.,  says  : — "  Guiuiis  v.  Erhart,  Powell  v.  Edmunds 
(12  East,  6),  and  many  other  cases  collected  in  Mr.  Phillips's  book  on  evidence  (1  Phill. 
on  Ev.  541),  shew  the  principle  to  be,  that  a  written  instrument  signed,  as  it  is  in  this 
case,  with  the  purchaser's  name,  is  the  instrument  at  which  you  are  to  look  to  see 
what  is  the  contract  between  the  parties.  In  the  present  case,  a  written  instrument 
was  signed  by  the  auctioneer  at  the  time  of  the  sale."  Thats  shew  that  the  Court 
meant,  that  after  a  party  has  signed  a  written  contract  you  cannot  afterwards  vary 
it  by  parol.]  The  judgment  there  given  appears  to  be  in  favour  of  the  defendant,  for 
Bayley,  B.,  sa3's,  "It  is  a  useful  and  proper  general  rule,  that  an  auctioneer,  by  parol 
explanation  at  the  time  of  the  sale,  shall  not  be  suffered  to  vary  from  the  terms  of  the 
pi'inted  particulars.  This  rule  is  attended  with  no  hardship,  because  it  would  be  easy 
to  obviate  any  difficulty  in  case  the  articles  sold  be  different  from  the  description. 
It  would  have  been  an  easy  proceeding  in  this  case  to  make  the  condition  or 
description  in  the  printed  particulars  correspond  with  the  verbal  declaration  of  the 
auctioneer."  If  evidence  to  vary  the  terms  of  an  auctioneer's  catalogue  [617j  by 
parol  ai'e  held  to  be  admissible,  it  will  open  a  wide  door  to  fraud  and  deception  at 
public  sales.  The  proper  course  would  be  to  alter  the  pi'inted  particulars.  [Alderson,  B. 
Here  the  jury  must  be  taken  to  h.ave  found  that  the  defendant  heard  the  statement 
that  the  fittings  were  not  silver,  but  plated.] 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  I  accede 
altogether  to  the  authorities  cited  by  the  defendant's  counsel,  and  to  the  proposition, 
that,  whatever  be  the  value  of  the  goods  sold,  whether  it  be  such  as  calls  for  a 
memorandum  in  writing  under  the  Statute  of  PVauds  or  not,  if  there  has  been  a 
memorandum  in  writing,  it  cannot  be  altered  by  extrinsic  evidence  ;  and  consequently 
the  plaintiff' could  not  be  allowed  to  prove  that,  at  the  time  of  the  sale,  the  auctioneer 
made  declarations  contradicting  the  printed  conditions  of  sale.  In  Shelton  v.  Livius, 
the  catalogue,  as  it  originally  stood,  formed  part  of  the  contract  entered  into  ;  for 
there,  although  the  auctioneer  announced  in  the  sale-room  an  alteration  in  the  conditions 
of  sale,  he  afterwards  signed  the  book  without  making  anj'  alteration  in  the  printed 
catalogue  ;  and  that  signature  bore  reference  to  the  catalogue,  which  contained  the 
conditions  of  sale,  and  constituted  the  contract.  In  this  case  no  question  arises  on  the 
Statute  of  Frauds,  for,  the  amount  sold  being  less  than  £10,  no  writing  was  requisite, 
and  the  question  is  what  in  point  of  f.act  was  bargained  and  sold  ;  and  that  is  altogether 
a  question  for  the  jury.  According  to  the  evidence,  it  appears  that,  before  this  article 
was  put  up  for  sale,  the  auctioneer  stated  publicly  that  the  fittings  were  not  silver,  as 
stated  in  the  catalogue,  but  plated,  and  that  the  dressing-case  would  be  sold  as  having 
plated  fittings.  Now  it  was  for  the  jury  to  say  whether  the  defendant  bargained  for 
these  things  as  being  only  plated,  or  as  silver — what,  in  point  of  fact,  was  the  article 
bargained  and  sold.  It  is  the  [618]  same  as  if  the  auctioneer  had  put  up  and  sold  an 
article  not  named  in  the  catalogue  at  all.  The  objection  taken  in  the  cases  which 
have  been  cited  does  not  arise  in  the  present. 

Alderson,  B.  I  am  of  the  same  opinion.  The  question  turns  entirely  on  the 
facts,  for  the  law  on  the  subject  is  clear.  If  the  auctioneer  had  signed  a  book 
containing  or  referring  to  the  catalogue,  without  making  any  alteration  in  it  relative 
to  these  fittings  being  plated,  and  not  .silver,  I  should  agi'ce  that  it  would  not  be 
competent  to  the  opposite  party  to  shew  that,  pi'cvious  to  the  bidding,  the  auctioneer 
had  declared  that  the  goods  to  be  sold  were  only  plated  ;  because,  having  subsequently 
signed  in  the  book  a  statement  that  they  were  silver,  it  is  that  subsequent  act  of 
signing  which  binds  the  purchaser,  and  not  the  mere  proceedings  at  the  sale.  That 
would  be  in  accordance  with  the  case  of  Shelton  v.  Livius,  because  there  the  auctioneer 
signed  the  book  without  making  any  alteration  in  the  particulars  of  sale,  although  he 
had  stated  verbally  that  the  alteration  was  to  be  made.  Whether  the  subject-matter 
of  the  s.ale  be  land  or  goods  is  immaterial  for  this  purpose.  The  sole  question  is, 
what  were  the  terms  upon  which  this  article  was  sold.  Are  those  terms  in  writing'? 
If  they  are,  they  cannot  be  varied  by  parol  testimony  ;  but  if  they  exist  only  in  parol, 
they  of  course  may  be  varied  by  parol ;  and  as  it  appears  that  the  article  was  not  sold 
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under  an  agreement  in  writing,  it  is  for  the  jury  to  say  whether  the  contract  existed 
in  the  printed  particulars  alone,  or  partly  in  them  and  partly  in  parol,  namely,  that 
the  auctioneer  stated  that  there  was  an  inaccuracy  in  the  particulars,  which  declaration 
was  heard  by  the  defendant,  who,  after  hearing  it,  bid  for  the  article.  This  the  jury 
have  found.     I  am  therefore  of  opinion  that  the  rule  ought  to  be  discharged. 

[619]  KoLFE  B.  I  am  of  the  same  opinion.  Where  there  is  a  sale  of  land,  the 
party  cannot  be  bound,  except  by  a  contract  signed  either  bj'  himself,  or  by  some  other 
person  either  expressly  or  impliedly  constituted  his  agent  to  sign  for  him.  After  the 
passing  of  the  Statute  of  Frauds,  the  question  arose,  whether  the  express  words  of 
that  statute,  that  an  agreement  for  the  sale  of  land,  or  of  goods  above  the  value  of 
£10,  should  be  "signed  by  the  party  to  be  charged  therewith,  or  some  person  there- 
unto by  him  lawfully  authorized,"  could  be  got  over  by  holding  that  an  auctioneer 
might  act  as  agent  for  both  parties.  It  has  however  been  settled,  that  if  he  signs  the 
printed  particulars  of  sale,  he  signs  them  as  the  agent  of  the  purchaser ;  but  if,  before 
the  sale,  he  gave  a  parol  intimation  of  an  alteration  in  the  particulars,  there  might  be 
great  doubt  whether  the  party  who  bids  simplicitcr  at  a  sale  of  land  would  be  bound 
by  that  intimation,  unless  he  gave  an  express  authority  to  the  auctioneer  to  sign  the 
altered  particulars  as  agent  for  him  :  but  where,  as  is  the  case  here,  the  chattel  to  be 
sold  is  under  the  value  of  £10,  and  consequently  no  writing  is  required  by  the  Statute 
of  Frauds,  the  auctioneer  might  very  well  say,  "  I  have  no  such  article  to  sell  as  that 
described  by  the  catalogue  to  have  silver  fittings,  but  I  will  put  this  up  as  a  plated 
article  which  does  not  appear  in  the  catalogue."  A  party  bids  for  it,  and  when  the 
auctioneer  strikes  down  his  hammer,  the  contract  is  complete.  It  is  not  clear  to  me 
that  what  the  auctioneer  signs  afterwards  makes  any  difference,  for  the  contract  is 
completed  by  the  act  of  sale  ;  but,  as  the  case  stands,  there  is  no  pretence  for  this  rule. 

Kule  discharged. 

[620]  Arkenheim  r.  Colegrave.  Jan.  21,  1845. — A  judge's  order  for  the  defen- 
dant's arrest,  under  1  &  2  Vict.  c.  110,  s.  3,  was  obtained  upon  an  affidavit  which 
stated  that  the  defendant  was  an  officer  in  her  Majesty's  7Sth  Highlanders, 
"  which  said  regiment  is  under  orders  to  embark  for  India ;  and  the  deponent 
believes,  and  has  no  doubt,  that  it  is  the  intention  of  the  defendant  to  embark 
with  his  said  regiment  and  quit  England."  On  moving  to  set  aside  this  order, 
the  affidavit  made  by  the  defendant's  attorney  stated  that,  upon  inquiry  at  an 
army  agent's,  it  appeared  that  the  78th  Highlanders  were  not  under  orders  for 
India,  and  that  deponent  had  been  informed  and  believed  that  the  said  regiment 
was  then  in  India : — Held,  that  the  affidavit  on  which  the  order  was  granted  was 
prima  facie  sufficient  to  support  it,  and  that  no  sufficient  ground  was  shewn  for 
rescinding  it. 

[S.  C.  2  D.  &  L.  642;  14  L.  J.  Ex.  113;  9  Jur.  117.] 

A  special  order  had  been  made  by  Eolfe,  B.,  for  holding  the  defendant  to  bail, 
under  1  &  2  Viet.  c.  110,  s.  3,  upon  an  affidavit  which  stated  the  defendant  to  be 
indebted  to  the  deponent  in  the  sum  of  £.5.5,  and  that  "the  defendant  was  formerly 
a  lieutenant  in  her  Majesty's  87th  regiment  of  foot,  and  is  now  a  lieutenant  in  her 
Majesty's  78th  regiment  of  foot,  called  the  78th  Highlanders,  which  said  last-meniioned 
regiment  is  under  orders  to  embark  for  India ;  and  the  deponent  believes,  and  has  no 
doubt,  that  it  is  the  intention  of  the  defendant  to  embark  with  his  said  regiment,  and 
(juit  lingland  on  military  service  for  India,  and  that  he  is  expected  to  remain  there  a 
considerable  time,  and  that,  unless  he  is  forthwith  apprehended  at  the  suit  of  the 
deponent,  the  deponent  will  lose  and  be  deprived  of  the  means  of  recovering  the  said 
debt." 

The  affidavit  in  answer,  made  by  the  defendant's  attorney,  stated,  in  substance, 
that  fiom  inquiry  made  at  an  army  agent's,  it  appeared  that  the  78th  Highlanders 
were  not  under  orders  to  embark  for  India ;  and  also  that  the  deponent  had  been 
informed  and  believed  that  the  -said  regiment  was  then,  and  had  been  for  some  time 
past,  at  Sukkur,  in  Scinde,  in  the  lOast  Indies. 

D.  D.  Keane  now  moved  to  set  ;iside  the  above  order.  First,  the  stat.  1  &  2  Vict, 
c.  110,  s.  3,  was  never  intended  to  apply  to  the  case  of  an  officer  going  abroad  on 
foreign  service  under  the  order  of  his  sovereign,  but  only  to  a  private  person  going 
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abroad,  and  so  depriving  his  creditors  of  the  means  of  recovering  their  debts.  Secondly, 
the  affidavit  on  which  the  learned  Judge  issued  the  order  is  defective,  in  not  stating 
the  source  of  the  plaintiff's  information  that  [621]  the  defendant's  regiment  was  under 
orders  for  India,  nor  by  whom  he  was  informed  that  the  defendant  was  about  to 
embark  with  it.  In  Gibbons  v.  Spalding  (11  M.  &  W.  173),  which  was  the  case  of  an 
order  for  the  arrest  of  a  defendant  under  this  statute,  Parke,  B.,  says,  "  There  is  this 
limitation  to  hearsay  evidence,  that  no  judge  ought  to  make  an  order  of  this  descrip- 
tion merely  upon  the  plaintiff's  swearing  that  he  is  informed  and  believes  that  the 
defendant  is  about  to  leave  the  country  ;  the  plaintiff'  should  be  required  to  state  in 
his  affidavit  the  name  of  the  person  giving  him  that  information.  The  Judge  then 
has  before  him  information  which  the  defendant  has  the  means  of  afterwards  explaining 
or  denying,  and,  if  he  can  do  so,  he  will  be  of  course  discharged."  Now  here  the 
affidavit  does  not  state  the  ground  of  the  plaintiff's  belief  that  it  is  the  intention  of  the 
defendant  to  embark  with  his  regiment  and  quit  England.  But,  even  if  that  were 
sufficient,  this  order  ought  to  be  set  aside  on  the  affidavit  made  by  the  defendant's 
attorney,  negativing  the  plaintiff's  statement  that  the  defendant's  regiment  is  under 
orders  for  India. 

Pollock,  C.  B.  I  am  of  opinion  that  the  affidavit  made  by  the  plaintiff  is  sufficient 
to  warrant  the  order.  It  amounts  to  something  more  than  mere  hearsay  evidence, 
for  it  states  positively  that  the  plaintiff"  is  a  lieutenant  in  the  76th  Highlanders,  and 
that  that  regiment  is  under  ordei's  for  India ;  and  that  seems  sufficient,  although  the 
plaintiff  afterwards  states  as  matter  of  belief  only,  that  the  defendant  is  going  to 
embark  with  his  regiment.  The  statute  1  &  2  Vict.  c.  110,  s.  3,  authorizes  a  judge 
to  make  the  order,  where  it  is  shewn  by  affidavit,  to  his  satisfaction,  that  there  is 
probable  cause  for  believing  that  the  defendant  is  about  to  quit  England.  Then  the 
affidavit  being  prima  facie  suffi-[622]-cient,  and  the  learned  Judge  having  correctly 
exercised  the  discretion  which  the  statute  gives  him,  we  are  to  consider  whether  the 
affidavit  in  answer  contains  enough  to  induce  us  to  set  aside  an  order  properly  made. 
I  think  it  does  not.  The  defendant  does  not  deny  that  he  is  going  to  embark  with 
his  regiment ;  and  even  if  he  did,  the  Court  might  not  be  disposed  to  act  upon  such  a 
denial  after  the  party  had  been  held  to  bail. 

Alderson,  B.  The  words  of  my  Brother  Parke,  in  Gibbons  v.  Spalding,  must  be 
understood  as  applying  to  cases  of  defendants  who  are  private  individuals,  and  where 
the  deponent  swears  generally  only,  that  he  is  informed  and  believes  that  the  defendant 
is  about  to  leave  England.  Here  the  affidavit  states  positivel}',  as  a  fact,  that  the 
defendant's  regiment  is  under  orders  for  India  ;  that  is  stated  with  a  precision  sufficient 
to  support  an  indictment  for  perjury,  if  it  should  prove  to  be  false.  If  the  defendant 
is  not  going  abroad,  he  might  have  stated  that  upon  affidavit.  He  does  not  do  so ; 
and  therefore,  as  we  think  the  plaintiff's  affidavit  prima  facie  sufficient  to  support  the 
order,  there  ought  to  be  no  rule. 

Rule  refused. 

[623]  Gore  v.  Gibson.  Jan.  22,  1845. — To  an  action  by  indorsee  against 
indorser  of  a  bill  of  exchange,  the  defendant  pleaded,  that,  when  he  indorsed  the 
bill,  he  was  so  intoxicated,  and  thereby  so  entirely  deprived  of  sense,  understand- 
ing, and  the  use  of  his  reason,  as  to  be  unable  to  comprehend  the  meaning,  nature, 
or  effect  of  the  indorsement,  or  to  contract  thereby ;  of  which  the  plaintiff",  at  the 
time  of  the  indorsement,  had  notice : — Held  to  be  a  good  answer  to  the  action, 
and  not  to  amount  to  an  argumentative  traverse  of  the  indorsement. 

[S.  C.  14  L.  J.  Ex.  151  ;  9  Jur.  140.     Dicta  questioned,  Matthews  v.  Baxter, 
1873,  L.  R.  8  Ex.  133.] 

Assumpsit  by  the  indorsee  against  the  indorser  of  a  bill  of  exchange.  Plea,  that 
before  and  at  the  time  when  the  defendant  indorsed  the  said  bill  of  exchange,  he  was 
so  drunken,  intoxicated,  and  under  the  influence  of  liquor,  and  thereby  so  entirely 
deprived  of  sense,  understanding,  and  the  use  of  his  reason,  as  to  be  unable  to  com- 
prehend the  meaning,  object,  nature,  or  eft'ect  of  the  said  indorsement,  or  to  contract 
or  promise  thereby  ;  of  all  which  premises  the  plaintiff',  before  and  at  the  time  when 
he  the  defendant  so  indorsed  the  said  bill  of  exchange,  and  always  since,  had  full 
knowledge  and  notice,     Verification, 
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Demurrer,  and  joinder. 

Horn,  in  support  of  the  demurrer.  The  plea  is  bad.  It  is  no  answer  to  the 
declaration  for  the  defendant  to  say  that  he  indorsed  the  bill  when  in  a  sbite  of 
intoxication.  The  consideration  for  the  indorsement  is  admitted.  To  make  the  plea 
good,  the  defendant  ought  to  have  shewn  that  the  intoxication  was  procured  by  the 
plaintiff,  or  that  he  took  advantage  of  it.  Mere  notice  is  not  equivalent  to  fraud,  but 
is  only  evidence  of  it :  knowledge  is  not  necessarily  fraudulent  knowledge.  According 
to  the  old  authorities,  a  man  was  not  allowed  to  stultify  himself  by  alleging  his  own 
incapacity  to  contract,  whether  from  in.sanity  or  drunkenne.ss,  which  w;is  held  a  crime 
in  itself,  and  therefore  as  not  aflbrding  any  excuse  for  other  crimes,  or  for  avoiding 
a  civil  contract:  Co.  Litt.  274  b.  ;  Bevfrley's  case  {i  Kep.  123  b.).  That  rule  has 
certainly  been  relaxed  in  modern  times,  but  it  still  holds  good  thus  far,  that  to  make 
drunkenness  a  defence,  it  must  be  shewn  to  have  been  brought  about  by  the  fraud  or 
contrivance  of  the  other  party.  Besides,  it  is  con-[624]-sistent  with  this  plea,  that 
the  indorsement  may  have  been  by  procuration,  given  when  the  defendant  was  sober. 
[Alderson,  B.  There  is  a  material  distinction  between  what  a  drunkard  does  against 
another  in  invitum,  and  what  a  party  does  with  respect  to  him  by  way  of  contract, 
knowing  him  to  be  drunk.]  In  Johnson  v.  MeddUcoit  (3  P.  Wms.  130,  note  [A.]), 
Jekyll,  M.  E,,  says,  "  The  having  been  in  drink  is  not  any  reason  to  relieve  any  man 
against  any  deed  or  agreement  gained  from  him  when  in  those  circumstances,  for  this 
were  to  encourage  drunkenness ;  secus,  if  through  the  management  or  contrivance  of 
him  who  gained  the  deed,  the  party  from  whom  such  deed  has  beeu  gained  was  drawn 
into  drink."  This  was  recognized  as  law  by  Sir  W.  Grant,  in  Cooke  v.  Claywmth 
(18  Ves.  12).  So,  in  Newland  on  Contracts,  p.  365,  it  is  said,  "Though  a  man  was 
in  a  state  of  drunkenness  when  he  entered  into  an  agreement,  equity  will  not  set  it 
aside  on  that  ground  alone,  especially  if  it  be  reasonable,  as,  for  instance,  to  settle 
family  disputes."  The  same  rule  applies  to  lunacy :  Barter  v.  Earl  of  Portsmouth 
{b  B.  &  C.  170),  Browne  v.  Joddrell  (M.  &  Malk.  10-5);  and  this  is  a  stronger  case, 
because  a  lunatic  is  not  a  criminal.  [Parke,  B.  Those  authorities  do  not  state  the 
degree  of  drunkenness.  If  the  party  was  only  partially  drunk,  so  that  he  nevertheless 
knew  what  he  was  about,  equity  would  not  relieve  ;  but  here  the  plea  states,  that  the 
defendant  was  so  entirely  deprived  of  the  use  of  his  reason  that  he  could  not  com- 
prehend the  meaning  or  eflect  of  the  indorsement.]  He  could  not  be  entirely  deprived 
of  the  use  of  his  reason,  for  he  admits  that  he  indorsed  the  bill  to  the  plaintiff,  so  as 
to  give  him  a  title.  [Pollock,  C.  B.  He  merely  admits  the  mechanical  act  of  writing 
his  name,  which  may  be  performed  without  any  reference  to  the  consequences. 
According  to  your  argument,  if  a  man  does  the  formal  act  of  indorsement,  he  can 
[625]  have  no  defence.  Parke,  B.  He  admits  a  prima  facie  case  on  the  part  of  the 
plaintiff,  b}'  admitting  the  manual  act  of  indorsement,  but  excuses  it  by  saying  that  he 
was  non  compos  at  the  time.]  There  is  no  reason  of  policy  why  the  defendant  should 
be  allowed,  by  reason  of  his  drunkenness,  which  is  voluntary,  to  dispute  his  indorse- 
ment of  a  bill  given  for  good  consideration.  [Pollock,  C.  B.  A  contract  may  be 
implied  by  law  in  many  cases,  even  where  the  party  protested  against  any  contract; 
the  law  says  he  did  contract,  because  he  ought  to  have  done  so.  On  that  ground, 
the  creditor  might  recover  against  him  when  sober  for  necessaries  supplied  to  him 
when  drunk.]  There  r^n  be  no  difference  in  principle  between  an  express  and  an 
implied  contract,  for  this  purpose.  Suppose  it  weie  a  mere  verbal  contract  for 
payment  for  goods.  [Alderson,  B.  Then  the  keeping  them  when  he  is  sober  raises 
the  contract.]  But  further,  the  plea  is  bad,  as  amounting  to  an  argumentative  traverse 
of  the  indorsement,  which,  according  to  Marston  v.  AUcn  (S  M.  it  W.  494),  means  an 
act  done  with  the  intention  of  transferring  the  property  in  the  bill. 

Pearson,  contri,  w;is  stopped  by  the  Court. 

Pollock,  C.  B.  I  am  of  opinion  that  the  defendant  is  entitled  to  our  judgment. 
The  authorities  on  this  subject  are  collected  in  Kent's  Commentaries,  p.  451,  where 
the  author  observes,  that,  although  formerly  it  was  considered  that  a  man  should  be 
liable  upon  a  contract  made  by  him  when  in  a  state  of  intoxication,  on  the  ground 
that  he  should  not  be  allowed  to  stultify  himself,  the  result  of  the  modern  authorities 
is,  that  no  contract  made  by  a  person  in  that  state,  when  he  does  not  know  the  con- 
sequences of  his  act,  is  binding  upon  him.  That  doctrine  appears  to  me  to  be  in 
accordance  with  reason  and  justice.  With  regard,  however,  to  contracts  which  it  is 
sought  to  avoid  on  [626]  the  ground  of  intoxication,  there  is  a  distinction  between 


262  WILLIAMS   r.  JONES  13M.  &W.627. 

express  and  implied  contracts.  Where  the  right  of  action  is  grounded  upon  a  specific 
distinct  contract,  requiring  the  assent  of  both  parties,  and  one  of  them  is  incapable  of 
assenting,  in  such  a  case  there  can  be  no  binding  contract ;  but  in  many  cases  the  law- 
does  not  require  an  actual  agreement  between  the  parties,  but  implies  a  contract  from 
the  circumstances ;  in  fact,  the  law  itself  makes  the  contract  for  the  parties.  Thus, 
in  actions  for  money  had  and  received  to  the  plaintiff's  use,  or  money  paid  by  him  to 
the  defendant's  use,  the  action  may  lie  against  the  defendant,  even  though  he  may 
have  protested  against  such  a  contract.  So,  a  tradesman  who  supplies  a  drunken 
man  with  necessaries  may  recover  the  price  of  them  if  the  party  keeps  thorn  when  he 
becomes  sober,  although  a  count  for  goods  bargained  and  sold  would  fail.  In  this 
case,  the  defendant  is  still  liable  for  the  consideration  for  his  indorsement,  although 
the  indorsement  itself  can  give  the  plaintiff  no  title. 

Parke,  B.  With  respect  to  the  authorities  cited  for  the  plaintiff,  in  which  courts 
of  equity  have  refused  to  relieve  parties  against  contracts  made  by  them  when  in 
a  state  of  intoxication,  those  authorities  may  possibly  have  reference  to  a  case  of 
partial  drunkenness.  But  where  the  party,  when  he  enters  into  the  contract,  is  in 
such  a  state  of  drunkenness  as  not  to  know  what  he  is  doing,  and  particularl}'  when 
it  appears  that  this  was  known  to  the  other  party,  the  contract  is  void  altogether,  and 
he  cannot  be  compelled  to  perform  it.  A  person  who  takes  an  obligation  from  another 
under  such  circumstances  is  guilty  of  actual  fraud.  The  modern  decisions  have 
qualified  the  old  doctrine,  that  a  man  shall  not  be  allowed  to  allege  his  own  lunacy  or 
intoxication  ;  and  total  drunkenness  is  now  held  to  be  a  defence  :  Fa/cs  v.  Boen  (2  Stra. 
1104),  Cole  V.  liohins  (Bull.  N.  P.  172),  Cuoke  v.  Chyworth.  The  [627]  averment  in 
this  plea,  that  the  defendant  indorsed  the  bill,  means  merely  that  he  wrote  his  name 
upon  it ;  then  the  plea  goes  on  to  state,  as  matter  of  avoidance,  that  the  act  of  so 
writing  his  name  is  not  obligatory  on  him,  because  he  was  in  fact  non  compos  mentis 
when  he  did  it.  The  plaintiff  contends,  that  this  defence  might  be  given  in  evidence 
under  ;i  plea  denying  the  indorsement ;  but  that  is  not  so  ;  because  we  have  already 
held,  that  indorsement  means,  in  the  first  instance,  the  mere  act  of  writing  the  name 
upon  the  bill. 

Alderson,  B.  a  party,  even  in  a  state  of  complete  drunkenness,  may  be  liable  in 
cases  where  the  contract  is  necessary  for  his  preservation — as  in  the  case  of  a  supply 
of  actual  necessaries  ;  so  also,  where  he  keeps  the  goods  when  he  is  sober.  The 
ground  of  his  liability  there  is,  that  an  implied  contract  to  pay  for  the  goods  arises 
from  his  conduct  when  he  is  sober  :  although  I  doubt  much  whether,  if  he  repudiated 
the  contract  when  sober,  any  action  could  be  maintained  upon  it.  Here  the  action  is 
necessarily  brought  upon  the  contract  itself  ;  and  when  it  is  shewn  that  the  contract 
by  indorsement  was  made  when  the  defendant  was  in  such  a  state  of  drunkenness  that 
he  did  not  know  what  he  was  doing,  and  especially  when  it  appeals  that  the  plaintiff 
knew  it,  I  cannot  doubt  that  the  contract  is  void  altogether.  It  is  just  the  same 
as  if  the  defendant  had  written  his  name  upon  the  bill  in  his  sleep,  in  a  state  of 
somnambulism. 

Leave  to  the  plaintiff'  to  amend,  on  payment  of  costs,  by  withdrawing  the 
demurrer  and  taking  issue,  otherwise 

Judgment  for  the  defendant. 

[628]  WiLLiASis  V.  Jones.  Jan.  22,  1845.— An  action  of  debt  lies  upon  a  judg- 
ment of  a  county  court.  And  the  declaration  need  not  state  that  the  defendant 
resided  within  the  jurisdiction  of  the  county  court,  or  was  liable  to  be  summoned 
to  that  court  for  the  debt ;  it  is  enough  to  state  that  the  plaintiff'  levied  his  plaint 
in  the  county  court  for  a  cause  of  action  arising  within  its  jurisdiction. 

[S.  C.  2  D.  &  L.  680;  14  L.  J.  Ex.  145.  Applied,  Godard  v.  Crrav,  1870,  L.  E. 
6  Q.  B.  148;  Schibshyv.  JVestenhollz,  ibid.  159;  Harris  v.  raylm;  [l915]  2  K.  B. 
591.  Dictum  considered,  Nouvimv.  Freeman,  1889,  15  A.  C.  8  ;  Emanuel  v.  Si/mon, 
[1908]  1  K.  B.  310.  Referred  to,  Rousillon  v.  Koudllon,  1880,  14  Ch.  D.  370; 
Abouhffv.  Oppenheimer,  1882,  10  Q.  B.  D.  300.] 

Debt  on  a  judgment  of  the  county  court  of  Carnarvonshire.  The  declaration 
stated,  that  the  plaintiff,  on  &c.,  at  a  county  court  of  the  .sheriff  of  the  county  of 
Carnarvon,  to  wit,  John  Price,  Esq.,   then  sheriff'  of  the  said  county,   held  at  the 
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county  hall  in  Carnarvon,  in  and  for  the  said  county,  and  within  the  juiisdiction 
of  the  said  court,  before  D.  E.  D.  and  J.  K.,  the  free  suitors  of  the  said  court, 
came,  according  to  the  custom  of  the  said  court,  by  Wm.  Lloyd  Roberts,  his 
attorney,  and  then  and  there,  according  to  the  custom  of  the  said  court,  levied  his 
plaint  against  tlie  defendant  in  a  plea  of  debt,  for  11.  19s.  lid.,  for  a  certain  cause  of 
action  arising  to  the  plaintili'  within  the  jurisdiction  of  the  said  court  ;  and  such 
proceedings  were  thereupon  had,  that  afterwards,  to  wit,  on  &c.,  at  the  county  court, 
to  wit,  the  sixth  county  court  of  the  said  sherid,  held  in  and  for  the  said  county,  and 
within  the  jurisdiction  of  the  said  court,  before  D.  E.  I),  and  J.  R.,  the  free  suitoi's  of 
the  said  court,  the  plaintiff,  by  the  consideration  and  judgment  of  the  said  court, 
recovered  against  the  defendant  £1  for  his  said  debt,  and  also  101.  4s.  4d.,  which  in 
and  by  the  said  court,  and  before  the  said  last-mentioned  suitors,  were  then  adjudged 
to  the  plaintiff,  with  his  assent,  for  his  damages,  &c. 

Special  demurrer,  assigning  for  causes  (inter  alia),  that  in  law  no  action  lies  upon 
the  judgment  of  an  inferior  court  not  of  record  ;  and  that  it  is  not  stated  in  the 
declaration  that  the  defendant  was  a  resident  within  the  said  county  of  Carnarvon, 
or  within  the  jurisdiction  of  the  said  court,  or  that  he  had  been  duly  summoned  to 
the  said  Court.     Joinder  in  demurrer. 

Pearson,  in  support  of  the  demurrer.  First,  an  action  is  not  maintainable  upon 
the  judgment  of  an  inferior  court  not  of  record.  An  action  will  no  doubt  lie  upon 
the  [629]  decree  of  a  colonial  court  :  Henley  v.  Soper  (8  B.  &  C.  16;  2  Man.  &  Ry. 
15.3)  ;  or  upon  an  Irish  judgment :  Harris  v.  Saunders  (4  B.  &  C.  411) ;  but  it  never 
has  been  expressly  decideti  that  any  action,  still  less  that  an  action  of  debt,  will  lie 
upon  the  judgment  of  an  inferior  court  not  of  record.  In  Emerson  v.  Lashhij  (3 
II.  Bl.  248),  it  was  held  that  an  action  of  assumpsit  would  not  lie  in  a  superior  court, 
to  recovei'  costs  ordered  to  be  paid  by  a  rule  of  an  inferior  court,  in  the  course  of  a 
suit  there.  But  even  if  assumpsit  would  be  maintainable,  it  is  submitted  that  debt 
is  not.  The  law  on  this  subject  is  stated  in  Com.  Dig.,  "Debt,"  (A.  2),  and  3  Bla. 
Comra.  160.  The  principle  is,  that  in  the  case  of  a  court  of  record,  the  judgment 
becomes  a  debt  of  record,  on  which  a  new  action  may  be  brought ;  but  it  is  otherwise 
in  the  case  of  a  court  which  has  no  records. 

Secondly,  the  declaration  in  this  ease  is  defective,  for  not  stating  that  the  defen- 
dant was  resident  within  the  county  of  Carnarvon,  or  that  he  was  liable  to  bo 
summoned  to  the  county  court  for  this  debt.  In  the  case  of  an  inferior  court,  the 
jurisdiction  must  clearly  appear  on  the  face  of  the  record,  and  none  will  be  intended  : 
Com.  Dig.,  "County,"  (C.  8),  Sullers  v.  Lam-ence  (Willes,  41G),  Ladhroke  v.  James 
(id.  199).  Thus  in  an  action  of  debt  upon  the  judgment  of  the  London  Court  of  Con- 
science, it  was  held  that  it  must  be  proved  (and  if  tiecessary  to  be  proved,  it  must 
also  be  alleged),  that  the  defendant,  at  the  time  of  the  judgment  obtained,  resided 
within  the  jurisdiction  of  the  court:  Cnore  v.  Keneday  ('i  Esp.  280).  [Pollock,  C.  B. 
In  the  case  of  H'^elsh  v.  Troyte  (2  H.  Bl.  29),  it  is  said  by  Rooke,  Serjt.,  arguendo 
that  "  it  was  a  rule  of  law  th.at  no  suit  could  be  brought  in  a  county  court,  unless 
both  the  defendants  resided,  and  the  subject  matter  arose,  within  its  jurisdic- 
tion," for  which  he  refers  to  the  2nd  Inst.  22'J.  In  I'rikliard  v.  M'Gdl  (2  M.  &  W. 
380),  however,  [630]  it  was  determined  that  it  is  not  neces.sary,  in  order  to  give  a 
county  court  jui-isdiction,  that  the  plaintili'  should  reside  within  the  county.]  In 
Brvicoe  V.  Stephens  (2  Bing.  213;  9  Moo.  413),  the  defendant  pleaded  to  a  declaration 
in  indebitatus  assumpsit,  a  verdict  and  judgment  previously  given  in  his  favoui-,  and 
still  in  force,  in  an  inferior  court  at  Ludlow,  for  the  same  cause  of  action,  without 
shewing  tliat  the  cause  of  action  arose  within  the  jurisdiction  of  that  court.  The 
plaintiff  replied,  that,  at  the  time  he  levied  his  plaint  in  the  inferior  court,  and  from 
thence  till  judgment  was  obtiiined  in  that  plaint,  both  himself  and  the  plaintiff  were 
residing  out  of  the  jurisdiction  of  that  court,  and  that  the  cause  of  action  arose  out  of 
its  jurisdiction  ;  and  on  special  demurrer,  the  replication  was  held  good.  He  referred 
also  to  Read  v.  l\,pe  (1  C.  M.  &  R.  302),  liider  v.  Edwardg  (3' Man.  &  Gr.  202; 
3  Scott,  N.  R.  4.56),  Moravia  v.  Sloper  (Willes,  30),  and  Carpenter  v.  Thwrnlon  (3  B. 
l<i  Aid.  .52). 

Welsby,  contrJi.  First,  an  action  of  rlebt  is  maintainable  on  every  contract  in  fact 
or  in  law  ;  and  a  contract  or  obligation  in  law  arises  out  of  the  judgment  of  a  court  of 
competent  jurisdiction  between  the  same  parties,  whether  it  be  a  superior  or  an 
inferior  court,  and  whether  a  court  of  record  or  not  of  record  ;  the  only  ditlerence 
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being  in  the  mode  of  proof  of  the  judgment.  There  certainly  is  no  direct  affirmative 
authority  that  debt  will  lie  on  the  judgment  of  a  county  court,  but  the  proposition 
has  been  taken  for  granted  in  many  cases,  where  other  objections  have  been  taken, 
but  the  objection  that  an  action  of  debt  could  not  be  sustained  has  never  been 
adverted  to.  Thus,  in  Herbert  v.  Cook  (Willes,  37,  n.),  which  was  an  action  of  debt  on 
a  judgment  in  a  hundred  court,  the  declaration  stating  that  the  plaintiff  levied  his 
plaint  in  the  coui't  below,  for  a  cause  of  action  arising  within  the  jurisdiction  of  that 
court,  and  that  such  [631]  proceedings  were  thereupon  had,  that  the  plaintiff  recovered 
&e.  ;  the  defendant  pleaded,  that  the  cause  of  action  arose  at  a  place  out  of  the 
jurisdiction  of  that  couit ;  and  the  Court,  on  demurrer,  gave  judgment  for  the  defen- 
ilant  on  the  sufficiency  of  the  plea.  So,  in  Read  v.  Pope,  the  declaration,  in  debt  on  a 
judgment  of  a  county  court,  was  demurred  to  generally,  and  held  bad,  for  not  alleging 
that  the  cause  of  action  arose  within  its  jurisdiction  ;  but  the  obvious  objection  that 
no  action  lay  was  never  thought  of.  A  similar  observation  applies  to  Jones  v.  Jones 
(5  M.  &  W.  523),  where  the  ground  of  demurrer  was  that  the  declaration  did  not 
state  the  names  of  the  suitors.  Emersmi  v.  Lashley  is  no  authority  to  the  contrary ; 
there  the  action  was  in  assumpsit,  not  in  debt,  and  was  brought  to  recover  inter- 
locutory costs  given  in  the  court  below,  and  which  was  a  court  of  record.  In 
Corrif/ai  v.  I'he  London  ami  Blavkwall  liailway  Co.  (5  Man.  &  Gr.  241 ;  6  Scott,  N.  R. 
241),  where  it  was  objected,  amongst  other  things,  that  an  action  of  debt  would  not 
lie  upon  an  inquisition  taken  before  the  sheriff,  under  a  railway  act,  the  Court  held 
the  action  maintainable. 

Secondly,  the  declaration,  which  states  that  the  cause  of  action  arose  within  the 
jurisdiction  of  the  county  court,  is  sufficient  in  form.  In  the  note  (2)  to  Pitt  v.  Knight 
(1  Saund.  91  a.),  where  the  cases  are  collected,  it  is  said  expressly,  that  "in  pleading 
the  judgments  even  of  inferior  courts,  whether  of  record  or  not,  it  is  now  held  not 
to  be  neces.sary  to  set  out  the  cause  of  action,  or  that  the  defendant  became  indebted 
within  the  jurisdiction  of  the  court ;  but  it  is  sufficient  to  say,  that  at  a  certain  court 
&c.,  held  at  &c.,  A.  B.  levied  his  plaint  against  C.  D.,  in  a  certain  plea  of  trespass  on 
the  case,  or  debt,  &c.,  for  a  cause  of  action  arising  within  the  jurisdiction  of  the 
court,  and  thereupon  such  proceedings  were  had,  that  afterwards,  &c.,  it  was  con- 
sidered by  the  said  Coui't,  that  the  said  A.  B.  should  recover  against  the  [632]  said 
C.  D.,"  &c.  This  was  expressly  decided  in  liowland  v.  Veale  (Cowp.  20),  as  to  a  plea 
of  justification  by  process  out  of  an  inferior  court;  which  is  recognised  by  Buller,  J,, 
in  Belk  v.  Broadhent  (3  T.  E.  185).  Coore  v.  Keneday  is  quite  distinguishable,  because 
that  was  the  case  of  a  court  established  by  statute  (39  &  40  Geo.  3,  c.  civ.),  which 
expressly  limits  its  jurisdiction  to  cases  where  the  defendant  is  liable  to  be  summoned 
to  that  court.  But  the  county  court  is  an  ancient  common  law  court,  of  the  extent 
of  whose  jurisdiction  the  superior  courts  will  take  notice.  If  the  defendant  be  not 
in  fact  resident  within  the  jurisdiction,  or  has  not  been  served  with  the  process,  that 
may  form  a  ground,  as  matter  of  piactice,  for  setting  aside  the  proceedings  against 
him  ;  but,  in  declaring  upon  the  judgment,  it  is  enough  to  state  in  general  terms, 
that  the  cause  of  action  arose  within  the  jurisdiction,  and  any  objection  as  to  the  non- 
residence  of  the  party  should  come  by  way  of  defence  from  the  other  side  :  Herbert 
v.  Cook.  In  Briseoe  v.  Stephens,  the  plea  omitted  to  state  that  the  cause  of  action  did 
arise  within  the  jurisdiction,  and  the  replication  also  shewed  that  it  did  not. 

Pearson,  in  reply.  The  general  objection  was  not  taken  in  Herbert  v.  Cook,  or  the 
other  cases  cited  for  the  same  purpose.  [Alderson,  B.  The  force  of  Mr.  Welsby's 
argument  is  merely  this,  that  those  were  actions  in  which  other  objections  were  made, 
while  this,  which  lay  on  the  very  surface,  might  have  been  made,  and  was  not] 
Pnlchard  v.  M'Gill  applies  only  to  the  residence  of  the  plaintiff',  and  not  of  the 
defendant. 

Pollock,  C.  B.  It  appears  to  me  that  our  judgment  must  be  for  the  plaintiff. 
There  are  two  questions  for  our  consideration  :  first,  whether  an  action  of  debt  will 
lie  upon  [633]  the  judgment  of  an  inferior  court  not  of  record  ;  secondly,  whether 
enough  is  stated  on  this  declaration  to  shew  that  the  court  below  had  jurisdiction. 
As  to  the  first  point,  Mr.  Pearson  appeared  almost  to  concede  that  assumpsit  would 
lie ;  and  if  so,  debt  will  certainly  lie  also.  And  there  are  cases  where  actions  of  debt 
have  been  brought,  as,  for  instance,  Coore  v.  Keneday,  and  Herbert  v.  Cook,  where  no 
objection  of  this  kind  was  taken,  but  in  which  it  cannot  be  doubted  that  it  would 
have  been  taken  if  it  could  have  been  suppoited.     It  is  plain  that,  on  principle,  an 
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action  of  debt  will  lie  upon  the  judgment  of  a  competent  court,  whether  of  record 
or  not  of  record  ;  where  a  party  has  recovered  a  sum  of  money  by  the  judgment  of 
a  court  of  competent  jurisdiction,  a  debt  is  created,  which  may  be  enforced  by  an 
action  of  debt  in  the  superior  courts.  Secondly,  as  to  the  sheriff's  want  of  authority 
to  try  the  case,  on  the  ground  of  its  not  being  averred  that  the  defendant  resided 
within  the  jurisdiction,  or  was  summoned  to  appear,  I  think  such  averments  were  not 
necessary  ;  if  the  facts  were  so,  the  allegations  to  that  eti'ect  ought  to  come  from  the 
defendant  by  way  of  defence. 

Pakke,  B.  The  principle  on  which  this  action  is  founded  is,  that,  where  a  court 
of  competent  jurisdiction  has  adjudicated  a  certain  sum  to  be  due  from  one  person  to 
another,  a  legal  obligation  arises  to  pay  that  sum,  on  which  an  action  of  debt  to  enforce 
the  judgment  may  be  maintained.  It  is  in  this  way  that  the  judgments  of  foreign 
and  colonial  courts  are  supported  and  enforced,  and  the  same  rule  applies  to  inferior 
courts  in  this  country,  and  applies  equally  whether  they  be  courts  of  record  or  not. 
That  the  present  objection  has  not  been  taken  in  similar  cases  heretofore  may  not 
be  a  very  strong  argument,  and  yet  is  entitled  to  considerable  weight,  when  it  is 
considered  how  obvious  the  objection  is.  These  obsei-va-[634]-tions  apply  to  the 
nature  of  the  remedy  generally,  and  not  to  the  mode  of  enforcing  it.  Then,  secondly, 
the  precedents  shew,  that  it  is  not  necessary  to  state  more  than  that  the  cause  of 
action  arose  within  the  jurisdiction  of  the  county  court;  and  that  it  need  not  be 
averred  in  the  declaration  that  the  defendant  resided  within  the  limits  of  the  juris- 
diction. Where  applications  are  made  to  the  superior  couits  to  stay  the  proceedings, 
on  the  grountl  that  the  action  ought  to  have  been  brought  in  the  county  court,  it 
must  be  shewn  that  the  defendant  is  amenable  to  the  county  court,  and  therefore  it 
must  be  stated,  on  such  an  application,  that  he  is  resident  within  its  jurisdiction. 
But  I  think  that,  in  declaring  upon  the  judgment,  more  need  not  be  stated  than  that 
the  cause  of  action  arose  within  the  jurisdiction  of  the  court.  With  regard  to  the 
position  of  Kooke,  Serjt.,  in  Welsh  v.  Twijte,  that  no  suit  could  be  brought  in  a  county 
court,  unless  the  defendant  resided  within  its  jurisdiction,  it  is  enough  to  say  that 
that  position  is  not  borne  out  by  the  authority  in  the  2  Inst.  229,  which  is  cited  in 
support  of  it. 

Aldek.so.v,  B.  I  am  of  the  same  opinion.  The  principle,  that  an  action  of  debt 
may  be  brought  upon  a  judgment  of  an  inferior  court,  applies  equally  to  courts  of 
record  and  not  of  record,  and  cannot  be  limited  by  the  consideration,  that,  in  the 
case  of  a  judgment  of  a  court  not  of  record,  you  are  thereby  giving  a  more  extensive 
remedy  against  the  defendant,  because  that  would  apply  to  both  descriptions  of 
judgments.  There  is  no  foundation  for  a  distinction  Ijetween  the  cases.  The  true 
principle  is,  that  where  a  court  of  competent  jurisdiction  adjudges  a  sura  of  money 
to  be  paid,  an  obligation  to  pay  it  is  created  thereby,  and  an  action  of  debt  may 
therefore  be  brought  upon  such  judgment.  This  is  the  principle  on  which  actions 
on  foreign  judgments  are  sujjported.  As  to  the  [635]  second  point,  it  is  quite 
sufficient,  according  to  the  authorities,  to  allege,  as  has  been  done  here,  that  the 
cause  of  action  arose  within  the  jurisdiction  of  the  county  court ;  the  particulars  of 
the  extent  of  its  jurisdiction  need  not  be  stated.  Where  it  is  a  court  which  has  been 
created  by  statute  or  charter,  it  may  be  otherwise  ;  but  the  county  court  is  an  ancient 
jurisdiction,  known  to  the  common  law.  It  is  not  necessary,  therefore,  to  allege 
that  the  defendant  was  resident  within  its  jurisdiction  ;  the  defendant  may  shew  that 
by  plea,  if  the  fact  were  so.  If  an  action  were  brought  upon  the  judgment  of  a 
foreign  court,  the  defendant  would  be  bound  to  allege,  that  he  did  not  reside  within 
the  JLuisdiction  of  the  court.' 

Judgment  for  the  plaintifi'. 

Watson  and  Otheks,  Assignees  of  Fawcctt,  a  Bankrupt  v.  Boye.s  and  Anotuek. 
Jan.  23,  1845. — In  trover,  the  issue  on  the  plea  of  not  guilty  having  been  found 
for  the  defendant,  and  three  other  issues  for  the  plaintifi',  ihe  defendant  signed 
judgment  on  the  issue  found  for  him,  and  taxed  his  costs,  but  without  carrying 
in  the  judgment  roll ;  and  having  obtained  the  Master's  allocatur,  the  amount 
was  paid  by  the  plaintill'.  About  a  year  afterwards,  the  plaintiff's  attorney  applied 
to  the  Master  to  tax  the  issues  found  for  him,  but  the  Mastbr  declined  to  do  so, 
whereupon  he  obtained  a  judge's  order  requiring  the  defendant's  attorney  to  enter 
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the  proceedings  on,  and  carry  in  the  issue  roll,  and  complete  the  judgment  in  the 
action,  and  directing  the  Master  to  tax  the  plaintiff's  costs  of  the  issues  found  for 
him.  The  Court  refused  a  rule  to  rescind  the  above  order  for  taxation,  notwith- 
standing the  rule  of  H.  T.  2  Will.  4,  c.  74,  which  it  was  urged  contemplated  but 
one  taxation,  and  that  the  costs  of  all  issues  found  for  the  defendant  should  be 
deducted  from  the  plaintiff's  costs. 

[S.  C.  2  D.  &  L.  663  ;  U  L.  J.  Ex.  116.] 

Trover  by  the  assignees  of  one  Fawcett,  a  bankrupt,  to  recover  the  value  of  three 
bags  of  wool  tops,  alleging  them  to  have  been  the  property  of  Fawcett  before  the 
bankruptcy,  and  by  him  delivered  to  the  defendants,  who  converted  them  to  their 
own  use. 

The  defendants  pleaded,  first,  not  guilty  ;  secondly,  that  Fawcett  did  not  deliver 
the  wool  tops  to  them  the  defendants  ;  thirdly,  that  he  was  not  possessed  of  the  goods  ; 
[636]  and  fourthly,  that  the  plaintifls  were  not  the  assignees  of  Fawcett :  on  all  which 
pleas  issues  were  joined. 

At  the  trial  before  Alderson,  B.,  at  the  Loudon  Sittings  after  Michaelmas  Term, 
1843,  a  verdict  was  found  for  the  defendants  on  the  first,  and  for  the  plaintifls  on  the 
other  issues.  In  Hilary  Term,  1844,  the  defendants  signed  judgment  on  the  issue 
found  for  them,  duly  taxed  their  costs,  but  without  carrying  in  the  judgment  roll, 
and  having  obtained  the  Master's  allocatur,  made  a  demand  of  the  amount  allowed, 
which  was  paid  by  the  plaintifls.  In  the  beginning  of  1845,  the  plaintitt''s  attornies 
applied  to  the  Master  to  tax  the  issues  found  for  them,  which  he  refused  to  do.  They 
then  issued  a  summons  and  obtained  an  order  of  Eolfe,  B.,  after  hearing  the  attornies 
on  both  sides,  requiring  the  defendant's  attorney  "  within  three  days  to  enter  the 
proceedings  on,  and  cairy  in  the  issue  roll,  and  complete  the  judgment  in  this  action," 
and  directing  the  Master  "  to  tax  the  plaintiffs  their  costs  of  and  on  the  several  issues 
found  for  them  on  the  trial  of  this  cause." 

Watson  now  moved  for  a  rule  to  shew  cause  why  the  above  order  should  not  be 
rescinded.  The  plaintiffs  not  having  brought  in  and  taxed  the  costs  of  the  issues 
found  for  them,  when  the  costs  of  the  defendants,  the  successful  party,  were  taxed, 
have  waived  their  right  to  recover  them  by  their  own  default.  After  having  neglected 
to  do  so  at  the  former  taxation,  and  waited  a  whole  year,  they  cannot  now  apply  to 
have  them  taxed.  The  rule  of  Hilary  Term,  2  Will.  4,  r.  74,  is,  that  "no  costs  shall 
be  allowed  on  taxation  to  a  plaintifl'  upon  any  counts  or  issues  upon  which  he  has  not 
succeeded  ;  and  the  costs  of  all  issues  found  for  the  defendant  shall  be  deducted  from 
the  plaintiff's  costs."  That  rule  clearly  contemplates  that  there  shall  be  only  one 
taxation,  and  it  is  contrary  to  the  rules  and  practice  which  govern  the  taxation  of 
costs,  that  there  should  be  more  than  one  taxation  on  the  same  record.  The  plaintiffs 
ought  to  [637]  have  gone  in  and  taxed  their  costs  at  the  time  the  defendants  taxed 
their.s,  and  had  them  set  oft"  against  the  defendants'.  The  clause  in  the  rule,  that  the 
costs  are  to  be  deducted,  shews  that  both  parties  are  to  tax  at  the  same  time. 
[Parke,  B.  The  plaintiff's  may  have  judgment  for  their  costs  under  the  stat.  4  Ann.  c.  16, 
s.  5,  which  expressly  allows  costs  to  a  plaintiff  on  any  issue  found  for  him.  Pollock,  C.  B. 
If  the  plaintifl's  are  entitled  to  enter  up  judgment  for  their  costs,  it  is  no  reason, 
because  they  have  paid  the  defendants  their  costs,  that  they  should  be  prevented  from 
recovering  their  own.]  The  statute  which  gives  the  right  is  general  in  its  terms,  but 
the  rule  of  Hilary  Term,  2  Will.  4,  points  out  the  mode  in  which  they  are  to  be  taxed. 
[Pollock,  C.  B.  It  points  out  one  mode  by  which  a  taxation  may  be  effected  ;  and 
that  mode  being  adopted,  it  gives  a  right  to  have  the  costs  on  the  one  side  set  off 
against  those  on  the  other  :  but  if  the  party  does  not  take  advantage  of  that,  why 
should  that  prevent  him  from  recovering  the  costs  to  which  he  is  entitled '?]  The 
inconvenience  of  having  two  taxations  is  obvious,  and  it  is  contrary  to  the  universal 
practice ;  if  the  party  loses  his  right  to  recover  the  costs,  it  is  entirely  his  own  fault. 
The  rule,  which  has  the  force  of  a  statute,  impliedly  requires  that  there  should  be  but 
one  taxation.  [Eolfe,  B.  A  strict  compliance  with  that  I'ule  would  be  impossible  in 
some  cases.  Where  the  defendant's  costs  exceed  in  amount  those  of  the  plaintiff,  how 
can  you  deduct  them  ?]  The  meaning  is,  that  the  balance  only  shall  be  paid.  [Parke,  B. 
How  are  you  to  ascertain  the  balance,  unless  you  allow  the  plaintiffs  to  tax  their  costs? 
They  are  clearly  entitled  to  them  under  the  statute  of  Anne.]     After  judgment  has 
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been  signed  and  the  costs  taxed  and  paid,  the  plaintiffs  cannot  have  a  second  taxation. 
They  have  lost  their  right  by  not  complying  with  the  rule  of  Court. 

PuLLOCK,  C.  B.  If  the  plaintiff's  are  entitled  to  recover  [638]  the  costs,  they 
ought  not  to  be  prevented  from  so  doing,  and  the  Court  ought  not,  on  motion  to  set 
aside  an  order  for  ta.vation,  to  decide  that  the  plaintiffs  have  no  right  to  recover  them. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Tiling  v.  Hodcson.  Jan.  23,  1845.— On  the  6th  of  January  a  writ  of  summons 
was  served,  and  on  the  evening  of  the  13th,  the  plaintiff's  attorney  was 
served  with  notice  of  a  rule  nisi  having  been  obtained  to  set  aside  the  copy  and 
service  of  the  writ,  and  that  such  rule  would  be  drawn  up  and  served  on  him 
on  the  opening  of  the  office  the  following  morning.  Late  in  the  afternoon  of  the 
following  day,  no  rule  having  been  served,  the  plaintiff'  entered  an  appearance 
for  the  defendant,  filed  his  declaration,  and  delivered  notice  thereof.  Two  hours 
afterwards,  the  plaintiff"s  attorney  was  served  with  a  cop)'  of  the  rule  : — Held, 
that  the  application  to  set  aside  the  proceedings,  being  made  before  the  appearance 
was  entered,  was  in  time,  and,  that  the  plaintiff",  having  had  notice  that  a  rule 
to  set  aside  the  proceedings  had  been  obtained,  ought  not  to  have  taken  a  step 
in  the  cause  ;  and  the  Court  made  the  rule  absolute. 

[S.  C.  2  D.  &  L.  C55 ;  U  L.  J.  Ex.  115.] 

A  writ  of  summons  in  this  cause  was  issued  on  the  1st  and  served  on  the  6th  of 
January,  and  in  the  evening  of  the  13th,  the  plaintift''s  attorney  was  served  with  notice 
of  a  rule  having  been  granted  on  that  day  by  the  Court,  calling  upon  the  plaintiff" 
to  shew  Ciiuse  why  the  copv  and  service  of  the  writ  of  summons  should  not  be  set  aside 
with  costs,  for  an  informalit}'  therein ;  and  that  the  said  rule  would  be  drawn  up  and 
served  on  the  said  plaintiff's  attorney,  at  the  opening  of  the  rule  office  on  the  following 
morning.  Late  in  the  afternoon  of  the  next  day,  the  14th,  the  plaintiff  entered  an 
appearance  for  the  defendant,  filed  his  declaration,  and  duly  served  a  notice  thereof, 
with  particulars  of  demand  annexed.  Two  hours  afterwards  the  plaintiff's  attorney 
was  served  with  a  copy  of  the  rule. 

Mo!itagu  Chambers  now  shewed  cause  against  the  above  rule.  The  defendant 
is  now  too  late  to  avail  himself  of  the  informality  in  the  service  of  the  writ  of  summons. 
[Parke,  B.  Surely  he  was  in  time.  Is  it  not  sufficient  if  the  motion  is  made  before 
the  appearance  is  entered  ?]  The  plaintiff'  was  entitled  to  enter  an  appearance  on  the 
opening  of  the  office  on  the  14th,  as  no  rule  had  been  served.  [639]  The  defendant 
should  at  all  events  have  taken  care  to  serve  the  rule  early  in  the  morning,  according 
to  his  notice,  but  he  did  not  do  it  until  late  in  the  afternoon  of  the  above  day,  and 
not  until  two  hours  after  the  appearance  had  been  entered.  It  is  true  the  defendant 
gave  notice  the  night  before,  but  that  was  no  stay  of  proceedings,  and  in  the  meantime 
another  step  had  been  taken.  An  application  of  this  kind  ought  to  be  made  in  a 
reasonable  time ;  and  the  writ  having  issued  in  vacation,  the  defendant  ought  to  have 
applied  to  a  Judge  at  chambers,  instead  of  waiting  until  the  term.  In  one  case  a 
motion  after  seven  days  was  held  too  late,  in  a  case  of  irregularity. 

Saunders,  in  support  of  the  ride.  The  application  was  in  time,  being  made  before 
the  appearance  was  entered.  [Parke,  B.  The  question  is  whether,  by  delaying  to 
serve  the  rule  until  late  in  the  afternoon  of  the  tiext  day,  and  thereby  enabling  the 
plaintiff"  to  take  a  Step  in  the  cause,  you  are  not  afterwards  too  late.]  He  took  the 
step  in  his  own  wrong.  Having  had  notice  of  the  rule,  he  ought  not  to  have  gone  on 
to  incur  costs.  There  is  sometimes  a  difficulty  in  getting  a  rule  drawn  up,  owing  to  a 
pre.ss  of  business  at  the  office. 

PoLi/jCK,  C.  B.  We  think  the  rule  ought  to  be  absolute.  When  a  party  takes  a 
step,  having  had  notice  that  a  rule  has  been  obtained  to  set  aside  the  proceedings,  he 
does  so  in  his  own  wrong. 

The  rest  of  the  Court  concurred. 

Kule  absolute. 
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[640]  Sinclair  v.  Sinclair.  Jan.  23,  1845. — A  proehein  amy  is  not  a  party  to  the 
suit,  but  simply  a  person  appointed  by  the  Court  to  look  after  the  interests  of  the 
infant  and  manage  the  suit  for  him,  and  therefore  he  is  not  within  the  exception 
to  the  general  enactment  in  the  stat.  6  &  7  Vict.  c.  85,  s.  1,  as  a  party  individually 
named  in  the  record  :  and  though  he  be  liable  to  the  costs,  yet  as  that  statute 
takes  away  all  objection  on  the  ground  of  interest,  he  is  a  competent  witness  for 
the  plaintifl'. 

[S.  C.  14  L.  J.  Ex.  109.] 

This  was  an  action  of  assumpsit  by  an  infant,  who  sued  by  his  next  friend  and 
father,  against  his  uncle,  a  card-maker  and  paper-cutter,  for  the  value  of  his  services  as 
a  clerk  and  general  manager.  The  declaration  commenced  by  stating,  "  that  Charles 
Sinclair  the  younger,  the  plaintiff  in  this  suit,  by  Charles  Sinclair  the  elder,  who  is 
admitted  by  the  Court  here  to  prosecute  for  the  said  Charles  Sinclair  the  younger, 
who  is  an  infant  within  the  age  of  twenty-one  years,  as  the  next  friend  of  the  said 
Charles  Sinclair  the  younger,  complains,"  &c.  The  defendant  pleaded  non  assumpsit, 
and  also,  amongst  others,  a  plea  of  set-off',  which  commenced  thus: — "The  defendant 
says,  that  the  plaintifl',  before  and  at  the  commencement  of  the  suit,  was,  and  from 
thence  hitherto  hath  been  and  still  is  indebted  to  the  defendant  in  a  large  sum  of 
money,  to  wit,  £70,  for  meat,  drink,  washing,  and  other  necessaries,"  &c. 

At  the  trial,  before  Rolfe,  B.,  at  the  Middlesex  sittings  after  last  Trinity  term,  the 
proehein  amy  and  his  wife,  the  plaintiff's  father  and  mother,  being  oflered  as  witnesses 
for  the  plaintiff',  to  prove  the  contract  of  hiring  and  service,  were  objected  to  by  the 
defendant  as  being  inadmissible  witnesses.  His  Lordship,  however,  held  that  they 
were  competent,  and  a  verdict  was  found  for  the  plaintiff. 

Jervis,  in  Michaelmas  term  last,  moved  for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  a  guardian  or  proehein  amy  was  incompetent, 
on  account  of  his  interest  in  the  event  of  the  suit,  as,  in  case  the  defendant  succeeded, 
they  would  be  liable  for  the  costs ;  and  he  contended  that  the  recent  statute,  6  &  7 
Vict.  c.  85,  did  not  render  them  competent,  inasmuch  as  they  came  within  the 
exception  contained  in  that  act,  as  being  parties  to  the  suit  individually  named  in  the 
record.  [641]  He  cited  James  v.  Ilatfeihl  (1  Stra.  548).  The  Court  having  granted 
a  rule, 

Horn  now  shewed  cause.  This  question  depends  on  the  construction  which  is  to 
be  put  upon  Lord  Deuman's  Act,  6  &  7  Vict.  c.  85,  s.  1  :  viz.,  whether  a  proehein  amy 
is  a  party  to  the  suit  within  the  meaning  of  the  proviso.  That  statute  enacts,  that  no 
person  ofl'ered  as  a  witness  shall  hereafter  be  excluded  by  reason  of  incapacity  from 
crime  or  interest  from  giving  evidence,  but  that  every  person  so  ofl'ered  shall  and  may 
be  admitted  to  give  evidence,  notwithstanding  that  such  person  may  or  shall  have  an 
interest  in  the  matter  in  question,  or  in  the  event  of  the  trial  of  any  issue,  &c.,  or  of 
the  suit,  action,  or  proceeding,  in  which  he  is  ofl'ered  as  a  witness,  &c.  :  "  Provided,  that 
this  act  shall  not  render  competent  any  party  to  any  suit,  action,  or  proceeding, 
individually  named  in  the  record,  or  any  lessor  of  the  plaintifl',  or  tenant  of  premises 
sought  to  be  recovered  in  ejectment,  or  the  landlord  or  other  person  in  whose  right 
any  defendant  in  replevin  may  make  cognizance,  or  any  person  in  whose  immediate 
and  individual  behalf  any  action  may  be  brought  or  defended,  either  wholly  or  in  part, 
or  the  husband  or  wife  of  such  persons  respectively."  Now  a  proehein  amy  is  not  a 
party  to  the  action  individually  named  in  the  record.  The  form  of  the  declaration, 
which  describes  the  infant  as  the  plaintiff,  shews  that  the  proehein  amy  is  not  the  party. 
The  infant  is  also  treated  as  the  party  by  the  defendant  in  his  [rieas ;  he,  therefore 
is  substantially  the  party  to  the  suit,  and  not  the  proehein  amy.  [Pollock,  C.  B.  Why 
is  the  proehein  amy  more  a  party  to  the  suit  than  the  attorney  1]  The  only  dift'erence 
there  can  be  in  this  respect  is,  that  the  one  is  appointed  by  the  party  himself,  and  the 
other  b}'  the  Court.  [Parke,  B.  The  question  is,  how  is  it  that  the  proehein  amy 
becomes  liable  [642]  for  the  costs?]  The  probability  is  that  he  was  held  liable 
because  the  infant  whom  he  represented  could  not  be  taken  in  execution.  The  case 
of  James  v.  Hatfeild  (1  Stra.  548)  will  be  relied  upon,  because  there  what  the  guardian 
said  was  admitted  in  evidence  against  the  infant.  But  that  is  only  a  Nisi  Prius  case, 
and  is  quite  at  variance  with  Eggleston  v.  Spcke  (3  Mod.  258),  which  was  a  trial  at  bar 
in  the  Queen's  Bench  ;  and  there,  after  a  consultation  with  the  judges  of  the  Court  of 
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Common  Pleas,  it  was  held,  that  the  answer  of  a  guardian  to  a  hill  in  Chancery  against 
his  ward  could  not  be  read  in  evidence  in  a  court  of  law  to  conclude  the  infant.  That 
shews  clearly  that  the  Courts  did  not  consider  the  guardian  and  infant  as  the  same 
part)',  but  treated  the  latter  as  the  party  to  the  suit.  So  Cowling  v.  Eh/  (2  Stark. 
N.  P.  C.  366),  and  irebb  v.  Smilh  (Ry.  &  Mo.  106),  are  express  authorities  that  the 
declarations  of  a  guardian  or  prochein  amy  are  not  evidence  against  the  infant.  No 
doubt,  before  the  recent  statute,  a  prochein  am\'  was  not  admissible  as  a  witness,  but 
the  reason  of  it  was  his  liability  to  costs,  which  is  the  express  ground  upon  which  his 
inadmissibility  is  put  by  Lord  Hardwicke,  in  Hopkins  v.  Newman  ("2  Stra.  1026). 
He  is  no  more  a  party  to  the  record  than  the  attorney  ;  and  the  ground  of  his  liability 
to  costs  is  not  that  he  is  a  party  to  the  suit,  but  that  the  infant  whom  he  represents, 
and  who  may  be  an  infant  in  the  cr.idle,  could  not  be  taken  in  execution.  A  prochein 
amy  may  be  removed  and  another  appointed  in  his  stead,  which  would  be  strange,  if 
he  were  a  party  to  the  suit.  He  is  in  truth  a  mere  surety  for  the  infant,  and 
if  the  opposite  party  succeeds  he  is,  as  such,  liable  to  costs.  It  is  clear  that  the 
effect  of  Lord  Denman's  act  is  to  render  him  admissible  as  a  witness,  notwith- 
standing such  his  interest  in  the  event  of  the  suit,  unless  he  is  excepted  out  of 
the  general  enactment  by  the  subsequent  proviso.  That  proviso  extends  to 
[643]  two  cases, — first,  to  parties  individually  named  in  the  record  ;  secondly,  to 
such  as  are  the  I'eal  parties  to  the  proceeding,  as  the  lessor  of  the  plaintiff  or  tenant 
of  the  premises  in  ejectment,  or  the  landlord  under  whom  the  defendant  makes 
cogTu'zance  in  replevin.  The  true  meaning  of  it  is,  that  the  substantial  plaintiff  or 
defendant  shall  not  be  rendered  admissible.  The  words  "individually  named  in  the 
record  "  either  mean  the  plaintiff  and  defendant,  or  they  are  at  variance  with  the 
spirit  and  meaning  of  the  act.  Before  that  statute,  a  party  to  an  action  was  not 
excluded  because  he  was  a  party  to  the  record,  but  because  he  was  interested  in  the 
result ;  and  any  party  to  a  suit,  who  was  not  interested,  might  be  examined.  Thus, 
in  IVorrall  v.  Jones  (7  King.  39.5  ;  5  M.  it  P.  241),  it  was  held  that  a  defendant  who 
had  let  judgment  go  by  default  was  an  admissible  witness  for  the  plaintiff.  The 
observations  of  Tindal,  C.  J.,  in  giving  the  judgment  of  the  Court  in  that  case,  shew 
that  the  mere  fact  of  a  witness  being  a  party  to  the  record  is  no  ground  for  excluding 
his  evirlence.  His  Lordship  saj's,  "The  exclusion  on  the  ground  of  interest  is  a 
known  principle  of  the  law  of  evidence  ;  so  much  did  Lord  Chief  Baron  Gilbert  con- 
sider this  as  the  only  solid  objection  against  the  evidence  of  a  party  to  the  suit,  that, 
after  laying  it  down  as  a  gcneial  rule  that  no  man  interested  in  the  matter  in  question 
can  be  a  witness  for  himself,  he  states,  that  several  corollaries  may  l)e  deduced  from 
this  rule,  of  which  he  gives  as  the  first,  'that  a  plaintiff  or  defendant  cannot  be  a 
witness  in  his  own  cause,  for  these  are  the  persons  who  have  a  most  immediate  interest, 
and  it  is  not  to  be  presumed  that  a  man  who  complains  without  cause,  or  defends 
without  justice,  should  have  honesty  enough  to  confess  it.'"  So  that  it  does  not 
appear  that  a  person  would  be  excluded  unless  he  were  in  [644]-terested,  though  ho 
be  a  part}'  to  the  record.  A  prochein  amy  is  only  a  surety  for  the  payment  of  the 
costs,  Skiirjhtcr  v.  TallKii  (\Villcs,  190),  Thrndont  v.  Pvrcimll  (Barnes,  183) ;  and  it  is 
only  because  he  was  so  that  he  was  held  to  be  incompetent.  But  the  ground  of  incirai- 
petencv  from  interest  being  I'cmoved,  he  is  no  longer  inadmissible  as  a  witness. 

Jervis,  in  support  of  the  rule.  A  prochein  amy,  without  the  aid  of  the  present 
act,  was  clcai'ly  not  an  admissible  witness.  In  1st  Strange,  .506,  there  are  two  contra- 
dictoiy  decisions  on  this  very  point.  The  first  is  Iknnixon  v.  Spurliiifi,  whicli  the 
reporter  states  thus : — "In  an  action  by  an  infant,  I  called  the  wife  of  the  prochein 
amy,  and  the  Chief  Justice  [Pratt]  allowed  her  to  be  a  good  witness.  But  the  next 
day,  in  C.  R,  between  Cluttcrbuck  and  I^ord  Huntingtowcr,  I  called  the  defendant's 
gu.-udian  upon  the  record,  and  Chief  Justice  King  would  not  allow  him.  So  note  an 
authority  on  both  sides  of  the  question."  That  was  the  commencement  of  the  doctrine  ; 
it  is  now  established  that  he  is  not  competent.  To  determine  this  question,  it  is 
necessary  to  consider  what  a  prochein  amy  is.  He  is  a  party  to  the  record,  without 
an  interest.  He  is  liable  to  the  attorney  of  the  plaintiff  for  the  costs,  and  he  is 
liable  to  the  defendant  for  costs,  if  the  latter  is  successful  in  the  suit.  He  is 
liable  to  be  taken  in  execution  on  the  judgment.  [Parke,  B.  He  is  only  put  there 
to  be  a  security  for  the  costs.]  It  would  seem  that  he  is  more  than  that.  After 
his  appointment,  he  has  the  control  of  the  suit,  and  is  the  party  regulating,  moving, 
and  conducting  it.     He  is  admitted  by  an  order  of  the  Court,  and  the  only  way  in 
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which  the  infant  can  stop  his  proceedings  in  the  suit,  is  by  applying  to  the  Court  to 
annul  the  appointment.  In  this  act  of  6  &  7  Vict.  c.  85,  there  are  three  classes  of 
per-[645]-sons  exempted  out  of  its  general  enactment :  first,  parties  individually 
named  in  the  record,  without  interest;  secondly,  parties  who  are  substantially  the 
plaintiff  or  defendant,  as  the  lessor  in  ejectment;  and  thirdly,  persons  "in  whose 
immediate  and  individual  behalf  any  action  may  be  brought  or  defended  either  wholly 
or  in  part,  or  the  husband  or  wife  of  such  persons  respectively."  It  is  not  necessary, 
therefore,  in  order  to  exclude  a  witness,  and  to  bring  him  within  the  first  class,  to 
shew  that  he  has  an  interest  in  the  suit  as  a  party,  but  it  is  sufficient  if  he  be  the 
party  named  in  the  record.  Now  it  is  said  that  a  prochein  amy  is  named  in  the 
record  only  in  the  same  way  that  an  attorney  is  ;  but  that  is  not  so,  for  he  is  admitted 
by  the  special  order  of  the  Court  to  prosecute  the  suit  in  the  place  of  the  infant. 
[Parke,  B.  He  is  not  a  party  individually  named  :  that  is,  as  distinguished  from  the 
members  of  a  corporation.  In  M'Gahey  v.  Alston  (2  M.  &  W.  206),  which  was  an 
action  brought  by  the  vestry  clerk  of  St.  Pancras  under  a  local  act,  this  Court  held 
that  one  of  the  directors  of  the  vestry  was  a  competent  witness  for  the  plaintiff.]  The 
statute  contemplates  parties  named,  who  have  no  interest  in  the  suit.  A  prochein 
amy  is  a  party  to  the  suit,  and  he  is  named  ;  he  is  a  party  to  the  suit,  being  admitted 
to  sue  as  plaintiff,  which  must  be  alleged  on  the  face  of  the  declaration. 

Pollock,  C.  B  The  question  in  this  case  is,  whether  the  prochein  amy  is  a  party 
to  the  suit ;  if  he  is  a  party,  then  the  question  we  have  to  decide  is  whether  he  can 
be  called  as  a  witness,  notwithstanding  he  has  an  interest  in  the  event  of  the  suit,  the 
late  statute  having  got  rid  of  all  objection  on  the  ground  of  interest,  vfith  the  excep- 
tion of  certain  cases  which  are  therein  excepted.  The  question  [646]  comes  simply 
to  this,  whether  the  prochein  amy  is  a  party  to  the  suit ;  if  he  is,  he  is  a  party  named 
in  the  record,  and  cannot  be  examined  ;  but  I  am  of  opinion  that  he  is  not  a  party. 
It  appears  to  me  that  the  view  taken  by  this  Court,  in  the  case  of  Morgan  v.  Thome 
(7  M.  &  W.  400),  is  perfectly  correct ;  that  he  is  not  a  party,  but  is  merely  to  be 
considered  as  an  officer  of  the  'Court,  specially  appointed  by  them  to  look  after  the 
interests  of  the  infant.  My  Brother  Parke  there  says,  "  It  appears  perfectly  clear 
that  every  prochein  amy  is  to  be  considered  as  an  officer  of  the  Court,  specially 
appointed  by  them  to  look  after  the  interests  of  the  infant."  And  my  Brother 
Alderson  says,  "  It  is  in  fact  almost  the  same  thing  as  appointing  an  attorney."  It 
appears  to  me,  therefore,  that  the  prochein  amy  cannot  be  considered  a  party  to  the 
suit ;  and  it  is  clear  that,  since  the  passing  of  the  stat.  6  &  7  Vict.  c.  85,  any  interest 
he  may  have  in  respect  of  the  costs,  or  any  liability  that  may  attach  to  him  as  being 
the  prochein  amy  in  that  suit,  is  no  longer  a  ground  of  objection  to  his  competency 
as  a  witness.  The  learned  judge,  therefore,  was  right  in  admitting  his  evidence,  and 
this  rule  must  be  discharged. 

Parke,  B.  I  am  of  the  same  opinion.  I  think  the  parties  to  a  suit  are  the 
plaintiff  and  defendant,  and  that  a  prochein  amy  is  not  a  party  to  the  suit,  but  simply 
a  person  appointed  by  the  Court  to  look  after  the  interests  of  the  infant,  and  manage 
the  suit  for  him.  He  is  different,  no  doubt,  from  the  attorney,  because  he  has  a 
control  over  the  suit,  and  is  liable  to  the  costs.  In  Slaughter  v.  Talbott  (Willes,  190), 
it  is  said,  that  the  reason  why  they  do  not  appoint  the  officers  of  the  Court,  or 
attornies,  to  manage  a  suit  in  the  character  of  a  prochein  amy,  is,  that  they  appoint 
some  person  [647]  who  is  to  be  liable  for  the  costs.  It  seems  to  me  that  a  prochein 
amy  does  not  fall  within  the  exceptions  to  the  general  enactment,  by  which  all 
objection  to  a  witness  on  account  of  interest  is  taken  away,  and  therefore  the  evidence 
of  the  prochein  amy  and  his  wife  was  admissible. 

RoLFE,  B.  I  go  upon  the  short  ground  that  I  do  not  think  the  prochein  amy  is 
a  party  to  the  suit. 

Kule  discharged. 

Wade  v.  Simeon.  Jan.  27,  1845. — A  cause  standing  for  trial  on  the  7th  of  December, 
on  the  6th  a  Judge's  order  was  obtained  by  consent,  that  upon  payment  of  the 
debt  and  costs  on  or  before  the  14th  of  December,  all  further  proceedings  should 
be  stayed ;  and  in  default  of  payment,  that  the  plaintiff  should  be  at  liberty  to 
sign  final  judgment,  and  issue  execution  for  the  whole  amount.  Subsequent]}', 
and  prior  to  the  14th,  the  defendant,  having  discovered  fresh  evidence  which  he 
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believed  would  establish  the  defence  he  had  ple.-ided,  applied  to  set  aside  the 
order : — Held,  that  as,  in  order  to  cany  into  cti'ect  the  arrangement  between  the 
parties,  an  act  remained  to  be  done  under  the  authority  of  the  Court,  it  had 
power,  notwithstanding  the  previous  consent  of  the  parties,  to  interfere,  and  if 
the  act  to  be  done  was  inconsistent  with  justice,  it  ought  to  interfere  ;  and 
therefore,  that  the  Court  had  jurisdiction  to  set  aside  this  order. 

[S.  C.  2  D.  &  L.  658;  U  L.  J.  Ex.  117;  9  Jur.  117.  Discussed,  Burnet  v.  Proiix, 
1870,  22  L.  T.  545.  For  further  proceedings  between  the  same  parties  see  1845, 
1  C.  B.  610;  1846,  2  C.  B.  548.] 

This  was  an  action  by  the  holder  of  two  cheques,  drawn  by  the  defendant  on 
Messrs.  Child  S:  Co.,  payable  to  bearer.  The  defendant  pleaded  (inter  alia),  that  the 
cheques  had  been  given  for  money  lost  by  gaming  and  playing  with  dice,  at  a  certain 
game  called  hazard,  contra  formani  statuti  ;  of  which  the  plaintiff,  before  and  at  the 
time  when  he  first  became  and  was  the  bearer  thereof,  had  full  knowledge  and  notice. 

The  cause  was  fixed  for  trial  on  the  7th  of  December,  but  on  the  6th  the  following 
order  was  made  by  Alderson,  B. : — "  Upon  hearing  the  attornies  or  agents  on  both 
sides,  and  by  consent,  I  do  order,  that,  upon  payment  of  X2000  and  interest  on  the 
two  cheques  from  the  date  until  the  payment  thereof,  the  debts  due  from  the 
defendant  to  the  plaintiff",  for  which  this  action  is  brought,  together  with  costs,  to  be 
taxed  and  paid  on  or  before  the  14th  of  December  instant,  all  further  proceedings  in 
this  cause  Ije  [648]  stayed  ;  and  I  further  order,  that,  in  case  default  be  made  in 
payment  as  aforesaid,  the  plaintifJ'  shall  be  at  liberty  to  sign  final  judgment,  and  i.ssue 
execution  for  the  whole  amount  remaining  unpaid  at  the  time  of  such  default,  with 
costs  of  judgment  and  execution,  together  with  sheriff's  poundage,  officers'  fees,  and 
all  other  incidental  expenses,  whether  by  fi.  fa.  or  ca.  sa."  Subsequently  to  this  order 
being  made,  the  defendant  discovered  some  new  facts  and  circumstances  which  he 
thought  would  enable  him  to  establish  a  defence  to  the  action,  by  proving  the  above 
plea,  and  he  thereupon  took  out  a  summons  on  the  13th  to  set  aside  the  above  order, 
although  the  costs  had  been  taxed,  which  Kolfe,  B.,  refused  to  do,  but  directed  the 
principal  and  interest  to  be  paid  into  Court,  and  the  proceedings  to  be  stiiyed  until 
the  4th  day  of  this  term.  A  rule  was  then  obtained  on  the  part  of  the  defendant  to 
rescind  the  order  of  Alderson,  B.  ;  against  which 

Watson  and  F.  V.  Lee  shewed  cause  [January  25].  Unless  both  parties  agree  to 
revoke  their  consent,  the  Court  has  no  jurisdiction  to  set  aside  the  order  made  by 
consent.  This  is  analogous  to  the  case  of  an  award,  which  is  binding  on  both  parties 
by  reason  of  their  consent,  and  caiuiot  be  set  aside  by  the  Court,  notwithstanding 
fresh  evidence,  however  important,  be  afterwards  discoveied.  It  is  not  like  the  case 
of  a  party  discovering  fresh  evidence  after  a  verdict,  l)ecause  there  the  proceedings 
are  adverse.  The  case  is  similar  in  principle  to  that  of  Jlliyh  v.  Bnwer  (3  Dowl.  P.  G. 
266),  which  was  an  application  to  set  aside  a  cognovit,  and  where  it  was  held  that, 
after  giving  the  cognovit,  it  was  too  late  to  object  that  the  consideration  was  illegal. 
Secondly,  assuming  that  the  Court  has  jurisdiction  to  set  aside  the  order,  this  is  not 
a  CM.se  in  which  the  Court  will  interfere.  It  will  not  enable  a  party  to  avoid  an  agree- 
[649]ment  of  this  nature,  especially  where  there  has  been  an  act  done  under  it,  and 
time  has  been  obtained  for  payment  of  the  money,  by  which  the  defendant  has  had 
the  advantage  of  his  bargain.  In  this  case,  also,  the  costs  have  been  taxed,  and  the 
defendant  has  had  an  opportunity  of  .seeing  the  briefs  on  the  other  side. 

Martin  and  Barstow,  contra.  The  proposition  contended  for  on  the  other  side  is, 
that  the  order  being  drawn  up  by  consent,  the  Court  has  no  jurisdiction  to  set  it 
iiside.  [Alderson,  B.  No  doubt  the  Court  has  the  power  to  set  aside  an  order,  where 
the  parties,  whether  by  consent  or  not,  have  asked  for  the  interference  of  the  Court.] 
If  the  Court  refuse  to  interfere,  it  would  be  establishing  a  dangerous  precedent.  This 
application  is  precisely  similar,  by  analogy,  to  that  of  the  Court  granting  a  new  tiial 
on  the  ground  of  surprise,  or  the  discovery  of  fresh  evidence  after  the  trial.  The  case 
of  hlu/h  V.  Brewer  has  nothing  to  do  with  the  present.  There  a  cognovit  was  given 
with  a  full  knowledge  of  all  the  facts;  and  besides,  in  that  case,  the  judgment  was 
signed,  and  the  execution  executed.  [Pollock,  C.  B.  That  case,  as  reported  in 
1  C.  M.  &  li.  651,  does  not  notice  this  point.]  Where  there  has  been  surprise,  and  the 
parties  come  before  the  Court,  it  is  a  matter  of  course  to  grant  a  new  trial.  [Parke,  B. 
The  defendant  can  only  be  let  in  on  payment  of  cost.s.     One  case  in  which  the  Court 
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interferes  with  agreements  is  by  enlarging  a  peremptory  undertaking.  Alderson,  B. 
It  is  open  to  the  Court,  at  any  time  before  judgment  signed  and  execution  executed, 
to  see  that  which  is  done  under  the  authority  of  the  Court  shall  not  be  done  unjustly.] 

Pakke,  B.  We  will  read  over  the  affidavits,  and  give  our  opinion  on  Monday 
morning. 

Cur.  adv.  vult. 

[650]  Pollock,  C.  B.,  now  said  : — We  have  looked  at  the  affidavits  in  this  ca.se,  and 
we  think  there  can  be  no  doubt  as  to  the  authority  and  jurisdiction  of  the  Court  extend- 
ing to  a  case  like  the  present.  In  Bligh  v.  Brewer  there  had  been  judgment  and 
execution,  and  the  Court,  therefore,  had  no  occasion  to  interpose  its  authority  to 
enforce  the  cognovit  between  the  parties.  We  think  there  can  be  no  doubt  that,  in 
any  stage  of  the  proceedings,  as  long  as  there  remains  any  necessity  for  an  appeal 
to  the  authority  of  the  Court,  or  any  occasion  to  call  on  the  Court  to  exercise  its 
jurisdiction,  the  Court  has  an  undoubted  right  to  interfere  ;  and  it  is  its  duty  to 
interfere,  if  it  perceives  that  the  process  or  jurisdiction  of  the  Court  is  about  to  be 
u.sed  for  pui'poses  which  are  not  consistent  with  justice.  Here  no  judgment  has  been 
signed,  and  no  judgment  can  be  signed  except  by  the  authority  and  sanction  of  the 
Court.  The  question  in  this  case  really  is,  whether  it  is  to  be  considered  analogous 
to  other  instances  where  there  has  been  a  consent  as  to  some  intervening  step,  or 
where  there  has  been  a  verdict  of  a  jury  in  invitum,  or  whether  it  is  to  be  likened  to 
the  case  of  an  arbitration,  or  a  judgment  obtained  and  execution  executed.  It  appears  to 
us  that  it  is  not  like  the  case  of  an  arbitration  ;  because  there  the  question  is  by  consent 
removed  to  another  forum,  and  as  soon  as  a  cause  is  agreed  to  be  refei'red,  it  imme- 
diatelj'  follows  all  the  rules  and  practice  with  reference  to  awards,  as  to  which  the  Court 
will  interfere  only  in  a  certain  way,  and  under  certain  rules  and  regulations.  On  the 
first  objection,  therefore,  that  is  made  in  this  case,  we  are  of  opinion  that  the  Court 
has  authority  and  jurisdiction,  and  has  a  duty  to  exercise  with  respect  to  the  process 
which  is  to  be  used  in  an  ulterior  stage  of  the  cause.  Upon  the  merits  of  the  case, 
the  Court  are  of  opinion  that  there  is  a  point  fit  to  be  submitted  to  the  jury.  Under 
all  the  circumstances,  we  think,  that  the  rule  ought  to  be  made  absolute  on  payment 
of  costs  by  the  defendant ;  the  plaintiff  to  have  the  benefit  of  the  ultimate  judgment, 
if  it  be  in  his  favour,  [651]  as  of  the  day  when  he  would  have  been  entitled  to  sign 
judgment  under  the  order;  the  defendant  to  continue  to  pay  interest  on  the  money 
according  to  his  agreement ;  and,  in  the  event  of  the  death  of  either  party,  the  trial 
to  proceed,  so  as  to  keep  the  plaintiff  in  the  same  situation  he  would  have  been  in  if 
this  application  had  not  been  made. 

Rule  absolute. 


Leaf  v.  Robson.  Jan.  22,  1845. — To  a  declaration  by  indorsee  against  acceptor  of 
a  bill  of  exchange,  the  defendant  pleaded,  that  there  was  no  consideration  for  her 
acceptance ;  that  the  bill  was  delivered  by  her  to  S.,  for  the  special  purpose  of  its 
being  taken  care  of  by  him  for  the  defendant,  and  that  S.,  in  violation  of  good 
faith  and  contrary  to  the  special  purpose,  fraudulently  negotiated  the  bill  with 
the  plaintiff ;  and  that  the  plaintiff,  at  the  time  of  the  delivery  to  him,  had  notice 
of  the  premises,  and  well  knew  that  S.  had  no  authority  to  part  with  the  bill  on 
his  own  account ;  and  that  there  was  no  consideration  given  for  the  indorsement 
to  the  plaintiff': — Held  bad  for  duplicity. — The  defendant  pleaded  also,  that,  in 
pursuance  of  the  stat.  5  &  6  Vict.  c.  116,  she  presented  her  petition  to  the  Leeds 
District  Court  of  Bankruptcy,  in  which  district  she  had  resided  for  twelve  calendar 
months  previously,  pi-aying  to  be  protected  against  all  process  against  her  pei'son 
and  property,  and  that  she  might  have  such  further  relief  as  by  the  said  statute 
was  provided,  and  as  the  said  Court  should  think  fit :  and  such  proceedings  were 
thereupon  had,  that  afterwards,  to  wit,  on  &c.,  an  order  was  made  by  M.  B.,  Esq., 
the  commis.sioner  of  bankrupts  for  the  Leeds  District,  for  the  protection  of  the 
person  of  the  defendant  from  all  process  against  her  person  and  property,  and  for 
the  vesting  of  her  estate  and  effects  in  C.  F.,  the  official  assignee  named  by  the 
said  commissioner  ;  whereby,  and  by  force  of  the  premises  and  of  the  said  statute, 
the  defendant  was  then  discharged  of  and  from  the  premises  and  causes  of  action 
in  the  declaration  mentioned,  and  the  said  order  and  discharge  still  remained  in 
full  force: — Held,  that  this  was  not  a  good  plea  under  the  10th  section  of  the 
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act,  because  it  did  not  strictly  follow  the  words  of  that  section  ;  nor  under  the 
4th  section,  because  it  did  not  shew  all  the  requisites  of  that  section  to  have  been 
complied  with. 

[S.  G.  2  D.  &  L.  G46 ;  14  L.  J.  Ex.  129 ;  9  Jur.  214.] 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange.  The  declaration 
stated,  that  one  John  Stonehouse,  on  the  first  of  February,  18i4,  made  his  bill  of 
exchange,  directed  to  the  defendant,  for  the  payment  of  £10,  two  months  after  date  ; 
that  the  defendant  accepted  the  bill,  and  that  John  Stonehouse  indorsed  the  bill  to 
J.  and  C.  Stonehouse,  who  then  indorsed  the  same  to  the  plaintifl^. 

Fourth  plea,  that  there  was  not  at  any  time  any  con.sideration  or  value  for  the 
defendant's  accepting  or  paying  the  said  l)ill  of  exchange,  and  that  the  said  bill  so 
indorsed  by  the  said  John  Stonehouse  was  afterwards,  on  itc,  delivered  on  behalf  of 
the  said  defendant  to  the  said  J.  and  C.  [652]  Stonehouse  for  a  special  purpose  onl}', 
to  wit,  that  the  said  J.  and  C.  Stonehouse  should  keep  and  take  care  of  the  said  bill 
for  the  use  and  benefit  of  the  defendant,  and  not  for  the  purposes  of  being  negotiated 
or  delivered  over  by  them  to  any  othei-  person  ;  that  the  said  J.  and  C.  Stonehouse 
then  received  and  held  the  said  bill  for  the  special  purpose  aforesaid,  and  that,  in 
violation  of  good  faith,  and  contrary  to  the  said  special  purpose,  and  fraudulently  and 
with  the  intent  to  defraud  the  defendant,  the  said  J.  and  C.  Stonehouse  negotiated 
and  parted  with  the  said  bill,  and  then  delivered  the  same  to  the  plaintift";  that  the 
plaintiff',  at  the  time  when  the  said  l)ill  was  so  delivered  to  him,  had  notice  of  the 
premises,  and  well  knew  that  the  said  J.  and  C.  Stonehouse  had  no  power  or 
authoi'ity  to  negotiate  or  part  with  the  same  on  their  own  account ;  and  that  there 
w;is  not  at  any  time  any  consideration  or  value  given  for  the  indorsement  to  the 
])laiiitift'.     Veiification. 

Fifth  plea,  that  heretofore,  to  wit,  on  &c.,  she,  the  defendant,  in  pursuance  of  an 
act  of  Parliament  (5  &  6  Vict.  c.  1 16,)  entitled  "  An  Act  for  the  Relief  of  Insolvent 
Debtors,"  presented  the  petition  to  the  commissioners  of  the  Leeds  District  Court  of 
Bankruptcy  (in  which  district  she  the  defendant  had  resided  twelve  calendar  months) 
praying  to  be  protected  from  all  process  whatsoever,  either  against  her  person  or 
property  of  any  description,  and  that  the  defendant  might  have  such  further  relief  as 
by  the  said  statute  is  provided,  and  as  the  said  Court  should  think  fit ;  and  such 
l)roceedings  were  thereupon  had,  that  afterwards,  to  wit,  on  the  HJth  day  of  April,  in 
the  3'ear  hist  aforesaid,  a  certain  order  was  made  by  Montague  Baker  Berc,  Esq.,  then 
being  her  Majesty's  commissioner  of  l)ankruptcy  for  the  Leeds  District,  and  acting  in 
the  matter  of  the  said  petition,  for  the  protection  of  the  person  of  the  said  defendant 
from  all  process,  and  for  the  vesting  of  her  est^Ue  and  ctfects  in  Charles  Fearne,  the 
official  assignee  named  by  the  said  commissioner,  whereby  and  by  reason  of  the 
premises  [653]  aforesaid,  and  by  force  of  the  said  statute,  the  defendant  was  then 
dischai'ged  of  and  from  the  premises  and  causes  of  action  in  the  declaration 
mentioned  ;  and  the  said  order  and  discharge  still  remain  in  full  force. 

Special  demurrer  to  the  fourth  plea,  for  duplicity.  The  causes  assigned  were,  that 
the  fourth  plea  set  forth  two  grounds  of  defence  :  first,  that  the  plaintift'  had  notice  of 
the  premises  and  matters  in  that  plea  mcntioneil ;  and  secondlv',  that  there  was  no 
consideration  or  value  for  the  indoisement  of  the  bill  to  the  plaintiff". 

There  was  also  a  special  demurrer  to  the  fifth  pica,  assigning  for  causes,  that  the 
said  plea  did  not  set  forth,  with  the  proper  recpiisites,  the  presenting  of  the  said 
petition  for  such  protection,  nor  how  the  defendant  prayed  to  be  protected,  nor  stated 
that  the  saiil  period  of  twelve  months,  was  twelve  months  next  before  the  presenting 
of  such  petition,  or  next  before  the  making  of  the  said  order,  or  otherwise  ;  that  the 
said  plea  shoulil  have  shewn  whether  the  defendant  was  a  trader  or  not,  and  if  a 
trader,  whether  her  debts  amounted  to  less  than  £300  ;  that  it  was  not  alleged  that 
the  defendant  gave  such  notice  as  in  the  act  of  Parliament  mentioncfl,  or  caused  the 
same  to  be  advertised  in  manner  therein  mentioned  ;  that  the  mode  of  pleading 
adopted  in  the  pica,  by  a  talitcr  processum  est,  was  insufficient  and  improper,  for  that 
the  said  proceedings  should  have  been  set  forth,  and  for  that  the  said  plea  did  not 
.shew  that  the  requisites  of  the  statute  had  been  complied  with,  nor  that  the  said  bill 
of  exchange,  and  the  debt  due  to  the  plaintiff'  in  respect  thereof,  was  due  or  in 
existence  at  the  time  of  the  said  petition  and  discharge  ;  and  for  that  the  said  bill 
might  have  been  accepted  since  that  time ;  and  for  that  the  said  order  of  the  said 


274  ELKIN    r.  JANSON  13M.  &W.654. 

commissioner  should  have  been  stated  and  set  forth,  and  the  Court  thereby  enabled 
to  judge  of  its  sufficiency.     Joinders  in  demurrer. 

Plumfrey,  in  support  of  the  demurier.  The  fourth  plea  [654]  is  clearly  bad  for 
duplicity  :  the  taking  of  the  bill  either  with  notice,  or  without  giving  value  for  it, 
would  be  an  answer  to  the  declaration.  The  fifth  plea  is  bad,  for  not  setting  forth 
the  matters  which  the  statute  makes  requisites  to  the  order  for  protection.  He  was 
then  stopped  by  the  Court. 

Hugh  Hill,  contra.  The  fourth  plea  is  not  double.  The  want  of  consideration 
therein  mentioned  is  nothing  more  than  the  notice  before  mentioned  of  the  fraud  of 
Stonehouse,  which  is  the  only  substantial  allegation.  Where  the  bill  has  originated 
in  a  fraud  upon  the  acceptor,  the  indorsee  must  be  a  bona  fide  holder  for  value,  in 
order  to  recover  upon  it.  Here  the  mode  of  shewing  that  he  is  not  so  is  by  shewing 
that  he  had  notice  of  the  fraud  ;  and  saying  that  he  gave  no  value  or  consideration  is 
only  another  mode  of  shewing,  that,  whatever  con.sideration  in  fact  he  gave,  he  did  not 
give  it  bona  fide,  having  notice  of  the  fraud.  [Parke,  B.  Could  you  not  prove  under 
it  that  he  gave  no  consideration  at  all  1]  It  is  submitted  not ;  the  allegation  must  be 
taken  altogether,  as  connected  with  the  averment  of  notice  of  the  fraud.  [Alderson,  B. 
Suppose  the  defendant  proved  that  she  delivered  the  bill  to  Stonehouse  for  a  special 
purpose,  and  that,  as  between  him  and  the  plaintiff,  no  consideration  passed,  would 
not  that  be  a  defence  under  this  plea?  Or  if  she  proved  the  plaiutifl's  knowledge  of 
the  agreement  between  her  and  Stonehouse,  without  proving  that  he  gave  no  con- 
sideration for  the  indorsement,  would  not  that  be  a  good  answer  1  Parke,  B.  You  do 
not  say  that  the  plaintiff'  had  notice,  and  so  there  was  no  consideration  for  the 
indorsement]     It  must  be  admitted  that  the  allegation  is  ambiguous. 

With  respect  to  the  fifth  plea,  the  question  is,  whether  this  mode  of  pleading  the 
defence  is  not  warranted  by  the  10th  section  of  the  5  &  6  Vict.  c.  116,  which  provides, 
"  that  if  any  suit  or  action  is  brought  against  any  peti-[655]-tioner  for  or  in  respect  of 
any  debt  contracted  before  the  date  of  filing  his  petition,  it  shall  be  a  sufficient  plea  in 
bar  of  the  said  action  or  suit,  that  such  petition  was  duly  presented,  and  a  final  order 
for  protection  and  distribution  made  by  a  commissioner  duly  authorized,  whereof  the 
production  of  the  order,  signed  by  the  commissioner,  with  proof  of  his  handwriting, 
shall  be  sufficient  evidence."  The  question  is,  whether  a  plea  in  the  present  general 
form  is  not  thereby  made  sufficient,  or  whether  the  defendant  is  bound  to  shew, 
with  more  particularity,  a  compliance  with  the  requisites  of  the  fourth  section. 
[Pollock,  C.  B.  The  plea  states  only  that  the  defendant  presented  her  petition,  not 
that  it  was  duly  presented.  Parke,  B.  If  you  rely  on  the  tenth  section,  you  must 
follow  the  very  words  of  it.] 

Hill  then  prayed  leave  to  amend,  which  the  Court  granted,  on  payment  of  costs  ; 
otherwise 

Judgment  for  the  plaintiff. 

Elkin  v.  Janson.  Jan.  30,  184-5. — To  an  action  on  a  policy  of  insurance  eflfected 
upon  a  ship,  the  defendant  (the  under-writer)  pleaded,  that  at  the  time  of  making 
the  policy,  the  plaintiff'  wrongfully  and  improperly  concealed  from  the  defendant 
certain  facts  and  information  which  the  plaintifT  before  then  knew  and  had 
received,  to  wit,  that  long  before  the  time  of  effecting  the  said  policy,  the  captain 
of  the  said  ship,  at  Seville,  in  Spain,  had  drawn  a  certain  bill  for  the  disbui'sements 
of  the  said  ship  ;  concluding  with  a  verification.  Replication,  de  injuria.  At 
the  trial,  the  defendant  proved  the  fact  of  the  drawing  of  the  bill  b}'  the  captain, 
which  the  jury  found  to  be  material,  and  that  it  was  known  to  the  plaintiff'  when 
the  policy  was  effected  : — Held,  (dubitante  Pollock,  C.  B.),  that  the  defendant 
ought  to  have  given  some  evidence  of  the  non-communication  to  him  of  the  fact, 
in  support  of  his  plea. 

[S.  C.  U  L.  J.  Ex.  201 ;  9  Jur.  353.] 

Assumpsit  on  a  policy  of  insurance  on  the  ship  "  Fanny,"  on  a  voyage  at  and  from 
Seville  to  London.  The  policy  was  stated  to  be  effected  by  one  Francis  A.  Sadler,  as 
the  plaintiff"s  agent.  The  seventh  plea  stated,  that,  at  the  time  of  making  the  said 
policy,  that  is  to  say,  on  the  21st  February,  1842,  to  wit,  in  London,  the  [656]  plaintiff 
wiongfully  and  improperly  concealed  from  the  defendant  certain  facts  and  information 
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which  the  plaintiff  before  then  knew  and  had  received,  that  is  to  say,  that  long  before 
that  time,  to  wit,  between  five  or  six  weeks  before  that  time,  to  wit,  on  the  11th  of 
January,  1842,  the  captain  of  the  said  vessel  in  the  said  policy  mentioned  had,  at 
Seville,  drawn  a  bill  of  exchange,  bearing  date  the  day  last  mentioned,  for  ship's 
disbursements  and  charges  in  respect  of  the  said  vessel  in  the  said  policy  mentioned. 
And  that  the  said  bill  had  been  sent  from  Seville  on  or  about  the  17th  day  of  January, 
1842,  and  had  arrived  in  London  on  or  about  the  31st  day  of  that  month,  which  said 
matters,  having  reference  to  the  ordinary  practice  and  usages  of  trade  ami  trades  in 
that  behalf,  and  with  reference  to  the  times  that  had  respectively  elapsed  between 
the  date  of  the  said  bill,  its  departure  from  Seville,  its  arrival  in  London,  and  the 
time  of  efTecting  the  said  policy,  and  having  reference  also  to  the  ordinary  duration  of 
a  voyage  from  Seville  to  London,  were  material  to  the  risk  in  the  said  policy  mentioned, 
and  would  have  raised  the  rate  of  premium  at  which  the  said  policy  could  have  been 
effected,  and  ought  to  have  been  communicated  by  the  plaintiff  to  the  defendant ;  and 
this  the  defendant  is  ready  to  verify  &c. 

To  this  plea  the  plaintifl'  replied  de  injuria,  on  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  term,  the 
following  facts  were  proved  in  evidence  : — The  ship  "  Fanny,"  of  which  the  plaintiff 
was  the  owner,  was  chartered  by  M'Andrew  &  Son,  of  London,  in  September  1841, 
on  a  voyage  from  Seville,  in  Spain,  to  London.  A  ship  called  the  "  Heroine,"  which 
sailed  from  Seville  on  the  8th  of  January,  arrived  at  London  on  the  23rd  of  January, 
1842,  and  the  plaintiff,  on  going  on  board  of  her,  was  informed  that  she  had  sailed 
from  Seville  on  the  8th,  leaving  the  "  Fanny "  there  loading,  and  nearly  ready 
to  [657]  sail.  On  the  31st,  M'Andrew  &  Son  received  intelligence  from  Seville 
of  the  "Fanny"  having  sailed  on  the  11th,  and  they  received  by  post  a  bill 
drawn  on  the  llth,  at  Seville,  by  the  master,  from  the  disbursements  of  the  ship 
at  that  port.  These  circumstances  they  communicated  to  the  plaintiff.  On  the 
21st  of  February,  the  plaintiff  acquainted  his  Ijroker  with  the  fact  of  the  bill  having 
been  received  from  Seville,  and  directed  him  to  effect  an  insurance  of  the  "Fanny" 
on  her  homeward  voyage.  The  insurance  was  accordingly  effected  by  the  liroker,  on 
the  same  day,  with  the  defendant,  an  underwriter  at  Lloyd's,  but  it  did  not  appear 
that  he  mentioned  the  receipt  of  the  bill,  and  he  stated  at  the  trial  that  he  himself  was 
unacquainted  with  the  date  of  it.  The  "  Fanny"  never  arrived,  and,  assuming  that 
she  sailed  on  the  llth,  she  was,  according  to  the  time  occupied  in  the  voyage  from 
Seville  to  London,  a  missing  ship  at  the  time  the  insurance  was  effected.  It  did  not 
distinctly  appear  in  what  manner  the  ca.se  was  left  to  the  jury,  but  they  found  in  the 
first  instance  a  general  verdict  for  the  defendant.  Afterwards,  in  reply  to  a  question 
from  the  learned  Judge,  they  said  they  thought  the  drawing  of  the  bill  was  a  material 
fact  for  the  defendant  to  have  known,  but  that  there  was  no  evidence  before  them  on 
which  they  could  decide  whether  that  fact  was  or  was  not  communicated  to  him. 
The  Chief  Baron  then  directed  the  verdict  to  be  entered  for  the  plaintiff  on  all  the 
issues,  with  leave  to  the  defendant  to  move  the  Court,  in  order  that  the  verdict  should 
ultimately  be  entered  on  the  seventh  plea  as  the  Court  should  think  right  under  all 
the  circumstances  of  the  case.  A  rule  to  shew  cause  why  the  verdict  should  not  be 
entered  for  the  defendant  on  the  issue  raised  by  the  seventh  plea  having  accordingly 
been  obtained, 

Martin  and  Barstow  shewed  cause.  In  this  case  the  jury  have  found  that  it  was 
a  fact  material  for  the  defendant  to  have  known  that  this  bill  was  drawn  at  Seville  on 
[658]  the  llth  of  January  ;  and  they  were  light  in  so  doing.  It  was  a  fair  inference 
from  the  drawing  of  the  bill  that  the  loading  of  the  vessel  was  nearly  completed, 
which  would  fix  the  prol)al)le  time  of  her  sailing.  But  the  question  is  whether,  upon 
the  pleadings  in  this  c,i.se,  the  onus  of  proving  that  he  hii.d  communicated  that  material 
fact  to  the  defendant  lay  upon  the  plaintiff,  or  whether  it  lay  on  the  defendant  to 
shew  that  it  had  not  lieen  communicated  to  him.  Now,  the  seventh  plea,  on  which 
the  question  arises,  is  a  plain  confession  and  avoidance,  and  concludes  with  a  verifica- 
tion ;  and  therefore  the  burthen  of  proving  the  allegations  contained  in  it  lay  on  the 
party  pleading  them  ;  and  one  of  those  allegations  is,  that  the  plaintiff  wrongfully  and 
improperly  concealed  from  the  defendant  certain  facts  and  information  which  the 
plaintiff  then  knew  and  hafl  received.  The  defendant  ought  not  only  to  prove,  that 
such  material  facts  existed,  to  the  knowledge  of  the  plaintilf,  but  to  give  some  rctison- 
able  evidence  to  shew  that  they  were  not  communiaited  to  hini,  or  that  he  had  no 
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notice  of  the  facts  so  alleged  to  have  been  concealed.  It  is  a  rule  that  fraud  is  not  to 
be  presumed,  but  must  be  proved,  and  the  same  rule  will  apply  to  suppression  of  facts. 
The  ordinary  rule  is,  that  if  the  plaintiff  produces  and  proves  the  contract,  it  is  for 
the  defendant  to  make  out  that  it  is  invalid.  This  plea  contains  no  traverse  of  any 
fact  which  the  plaintiff  was  bound  to  estalilish  ;  but  the  allegations  in  it  are  of  facts 
and  circumstances  which  the  defendant  was  bound  to  affirm  by  evidence.  If  a  party 
wishes  a  contract  to  be  dependent  upon  a  condition,  he  must  take  care  that  it  is  made 
a  condition  precedent  to  the  contract  itself,  otherwise  it  cannot  be  vitiated  except  by 
shewing  fraud.  The  judgment  of  Parke,  B.,  in  the  case  of  Corr.foof  v.  Foivke  (6  M.  & 
W.  358),  shews  that  a  misrepresentation  not  embodied  in  the  contract  cannot  vitiate 
it,  except  it  be  fraudulently  made.  [Parke,  B.  I  have  not  [659]  the  least  doubt 
about  it,  except  in  the  case  of  insurance,  which  is  a  contract  uberrima;  fidei,  vitiated 
not  only  by  the  slightest  fraud,  but  by  any  misrepresentation  or  concealment  of 
material  facts,  which  are  deemed  equivalent  to  fraud.  But  there  is  a  very  learned 
treatise  (a)  by  an  American  lawyer,  Mr.  Duei-,  in  which  he  dissents  from  the  common 
notion  that  misrepresentation  vitiates  policies  on  the  ground  of  its  being  a  species  of 
fraud.]  If  the  making  this  communication  were  a  condition  precedent  to  the  validity 
of  the  contract,  the  plaintiff  would  be  bound  to  allege  it  in  his  declaration,  and  to 
prove  it ;  but  the  non-communication  of  a  material  fact  only  operates  by  way  of 
defeazance,  and  must  be  shewn  by  the  defendant.  It  is  incumbent  on  the  party  who 
seeks  to  avoid  a  contract  to  make  out  the  fact  which  avoids  it.  If  the  defence  of 
concealment  is  analogous  to  fraud,  it  is  for  the  defendant  to  make  it  out.  There  might 
be  great  difficulty  imposed  on  the  assured,  if  he  were  bound  to  prove  that  a  material 
communication  was  made  to  the  underwriter  ;  in  the  event  of  the  death  of  the  broker, 
it  would,  in  most  cases,  be  impossible  to  prove  it.  If,  however,  the  Court  entertain  a 
doubt  whether  the  verdict  for  the  plaintiff  ought  to  stand,  they  will  probably  send  the 
case  to  be  tried  by  another  jury. 

Watson  and  Gi'eenwood,  in  support  of  the  rule.  The  assured  was  bound  to  com- 
municate this  fact  to  the  underwriters,  and  the  onus  of  shewing  that  he  did  so  lay 
upon  him.  But  if  not,  the  jury  have  in  effect  found  that  it  was  not  communicated.  It 
is  clear  that  this  non-communication  of  a  material  fact  to  the  underwriter  avoids 
the  policy,  and  it  is  not  necessary  for  that  purpose  that  there  should  be  fraud  : 
Gladftme  v.  King  (1  M.  &  Selw.  35),  Shirlei/^  v.  fVilkinmi  (Doug.  306),  [660]  Fitzherbert 
V.  Mather  (1  T.  E.  12).  In  the  latter  case  it  was  held,  that  any  person  acting  by  the 
orders  of  the  insured,  and  who  is  in  anywise  instrumental  in  procuring  the  insurance, 
is  bound  to  disclose  all  he  knows  to  the  underwriter  before  the  policy  is  effected  ; 
and  that  when  any  misrepresentation  arises  from  this  fraud  or  negligence,  the  policy 
is  void.  The  principle  upon  which  a  policy  is  avoided  on  the  ground  of  the  conceal- 
ment of  a  material  fact,  is  one  which  is  not  applicable  to  any  other  contract.  In  other 
cases  the  party  is  capable  of  judging  for  himself,  but  in  the  case  of  a  policy  the  contract 
is  founded  on  the  representation  of  the  a.ssured,  and  it  is  on  that  ground  that  an 
implied  warranty  has  been  introduced,  that  the  assured  or  his  agent  has  communicated 
every  thing  connected  with  the  risk.  The  policy  implies  that  there  is  no  extraordinary 
circumstance  or  material  fact  not  communicated,  which  at  all  alters  the  nature  of  the 
risk,  and  that  the  assured  has  no  knowledge  which  affects  the  risk  which  he  does 
not  communicate  :  and  he  contracts  that  there  is  none.  Then  if  it  be  shewn  that  there 
is  such  a  material  fact,  it  is  for  the  assured  to  shew  that  he  communicated  it.  There 
are  two  questions'  which  always  arise  in  cases  of  this  kind,  namely,  did  a  fact 
exist  which  was  known  to  the  assured  or  his  agents,  and  was  it  communicated  to  the 
underwriter?  [Alderson,  B.  The  assured  is  bound  to  put  the  underwriter  in  the 
same  situation  with'respect  to  knowledge  as  he  is  in  himself.]  If  that  be  so,  then  the 
onus  is  on  the  assured  to  pi'ove  that  he  communicated  the  fact.  This  matter  has  not 
received  a  solemn  adjudication,  because  questions  upon  this  subject  formerly  arose 
under  the  general  issue.  Then  as  to  the  question  as  it  arises  on  this  plea.  The  plea 
alleges  four  matters  or  propositions ;  first,  the  drawing  of  the  bill ;  secondly,  that  it 
was  material  that  that  circumstance  should  be  communicated  to  the  underwriter ; 
thirdly,  that  it  was  known  to  [661]  the  assured  ;  and  fourthly,  that  it  was  not  com- 
municated to  the  underwriter.     Now  the  jury  have  found  the  aflfirmative  of  the  three 

(a)  A  Lecture  on   the    Law   of  Representations  in  Marine  Insurances,  by  John 
Dner,  LL.D  ,  Counsellor  at  Law.     New  York,  1844. 
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first  propositions,  and  they  having  been  established,  the  onus  of  proving  the  fourth  lies 
upon  the  plaintiff,  and  it  beeame  incumbent  on  him  to  show  that  he  had  coinnumicated 
the  fact  to  the  underwriter,  it  being  a  duty  which  the  law  imposes  on  him  to  com- 
municate it.  There  are  many  instances  in  which  the  onus  of  disproving  negative 
averments  is  cast  on  the  opposite  side.  In  actions  on  bills  of  exchange,  where  there 
is  a  plea  that  the  bill  was  fraudulently  or  feloniously  obtained,  or  was  given  for 
accommodation,  and  was  passed  to  the  plaintitf  without  consideration,  the  defendant, 
by  proof  of  the  fraud,  or  felony,  or  accommodation,  establishes  the  plea,  and  the  onus 
probaudi  shifts  to  the  other  side,  and  the  plaintifl'  must  then  shew  that  he  gave  value 
for  the  bill.  It  is  not  because  it  is  alleged  in  the  plea,  that  the  defendant  is  necessarily 
bound  to  prove  it.  [Alderson,  B.  I  should  consider  that  if  the  averment  was  neeesisary 
to  make  the  plea  good,  the  defendant  was  bound  to  piove  it.  Parke,  B.  The  onus 
is  undoubtedly  on  the  defendant  to  prove  the  allegations  in  the  plea;  but  you  say  that 
as  soon  as  it  w'as  proved  that  the  fact  existed,  and  was  material,  it  was  for  the  plaintitf 
to  prove  that  he  communicated  it,  because  that  was  more  within  the  plaiatitt's  know- 
ledge.] Yes.  Upon  a  conviction  under  5  Anne,  c.  li,  s.  2,  against  a  carrier,  for  having 
game  in  his  possession,  it  was  held,  in  Iic.c  v.  Turner  (5  Mau.  &  >Selw.  2015),  that  ii  lay 
on  the  defendant  to  prove  the  afiirmative  of  his  qualification,  and  not  on  the  informer 
to  negative  it.  In  that  case  Bayley,  J.,  says,  "  I  have  always  understood  it  to  be  a 
general  rule,  that  if  a  negative  averment  be  made  by  one  party,  which  is  peculiarly 
within  the  knowledge  of  the  other,  the  party  within  whose  knowledge  it  lies,  and  who 
asserts  the  affirmative,  is  to  prove  it,  and  [662]  not  he  who  avers  the  negative." 
[Alderson,  B.  I  doubt,  as  a  general  rule,  whether  those  expressions  are  not  too 
strong.  They  are  right  as  to  the  weight  of  the  evidence,  but  there  should  be  some 
evidence  to  start  it,  in  order  to  east  the  onus  on  the  othei'  side.]  In  The  AputhccaricH 
Cuinpantj  v.  Iknlhij  (Ky.  &  Mo.  159),  which  was  an  action  against  a  person  for 
practising  as  an  apothecary  without  a  certificate,  it  was  held  that  the  onus  lay  on 
the  defendant  to  prove  that  he  had  obtained  his  certiticate.  [Alderson,  B.  If  you 
look  into  the  xVpothecaries'  Act,  5-5  Geo.  3,  c.  19-1,  s.  21,  you  will  find  the  words  seem 
to  require  that  he  shall  prove  it.]  The  contract  of  insurance  is  founded  on  a  repre- 
sentation made  by  the  assured  of  facts  peculiarly  within  his  own  knowledge.  In  the 
case  of  a  ship  policy,  the  law  implies  seaworthiness ;  and  on  the  same  principle  the 
assured  is  bound  to  communicate  every  fact  within  his  knowledge  which  it  is  material 
for  the  underwriter  to  know,  and  the  onus  is  on  him  to  shew  that  he  has  communicated 
the  fact,  after  pi'oof  of  its  materiality,  and  of  his  knowledge  of  it.  But  assuming  that 
the  argument  for  the  plainliU'is  correct,  still  the  finding  of  a  jury  amounts  to  a  finding 
for  the  defendant ;  because  they  say  the  material  fact  alleged  was  known  to  the 
plaintili',  and  not  communicated  to  the  defendant. 

Pakke,  B.  If  it  is  not  perfectly  clear  what  the  jury  intended  by  the  verdict  they 
have  given,  or  what  Wcis  the  point  put  to  them  by  the  Lord  Chief  Baron,  there  ought 
to  be  a  new  trial,  for  it  is  quite  clear  that  the  verdict  cannot  Ije  entered  for  the  plaintili' 
upon  the  case  as  it  now  stands.  My  present  impression  certainly  is,  that,  with  respect 
to  the  allegations  contained  in  this  plea,  the  burthen  of  proof  lay  on  the  defendant, 
and  that  he  was  bound  to  give  some  [663]  evidence  of  the  noncommunication,  at  the 
time  he  eli'ected  the  policy,  of  the  fact  which  the  jury  have  found  to  be  a  material  one 
for  him  to  know  ;  foi-,  although  this  allegation  is  negative  in  its  terms,  still,  as  it 
was  the  duty  of  the  assured  to  make  that  communication,  either  upon  the  principle 
that  every  policy  is  Ixised  on  the  supposed  existence  of  a  certain  state  of  facts,  or 
on  the  ground  that  insurance  is  a  contract  uberrinue  tidei,  I  think  some  evidence 
ought  to  have  been  given  by  the  defendant,  to  shew  that  that  material  conuuunicatiou 
was  not  made  to  him.  Generally  speaking,  the  mere  fact  of  subscribing  the  policy 
would  be  sufficient  evidence ;  in  a  case  hke  the  present,  no  prudent  man,  with  such 
information  as  the  plaintili'  was  here  possessed  of,  namely,  that  the  ship  which  it  was 
proposed  to  insuie  had  sailed  from  a  port  for  so  long  a  period  as  to  be  a  missing  ship, 
would  have  executed  a  policy  of  insurance  on  her.  In  this  present  case  no  doubt 
can  exist  that  no  such  communication  was  made  to  the  underwriter,  for  the  natural 
channel  for  it  to  come  through  would  be  the  broker,  who  swore  that  he  himself 
was  ignorant  of  the  date  of  the  bill.  That  was  enough  to  cast  the  burden  of  proof  on 
the  other  side;  and  I  think  the  jury,  in  the  absence  of  evidence  to  the  contrary  would 
be  bound  to  find  that  the  fact  in  (jucstion  was  not  communicated,  anil  consequently  they 
would  be  amply  justified  in  finding  their  verdict  for  the  defendant.    1  however  entertain 
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some  doubt,  whether  my  Lord  Chief  Baron,  by  the  mode  in  which  he  left  the  case 
to  the  juiy,  did  not  cast  the  onus  probandi  on  the  wrong  party  ;  and  whether  they, 
in  their  finding,  did  not  adopt  that  view.  It  is  only  on  those  grounds  that  I  think 
there  ought  to  be  a  new  trial,  because  I  think  the  plaintiff  is  not  entitled  to  a  verdict 
on  the  evidence  before  us. 

Alderson,  B.     I  am  of  the  same  opinion,  and  think  it  clear  that  the  issue  upon 
this  plea  lay  on  the  defendant.     It  is  a  necessary  averment  in  the  plea,  that  the 
communica-[664]-tion  in  question  was  not  made.     I  take  this  plea  to  amount,  as  the 
plaintiff's  counsel  has  fairly  argued,  to  four  propositions : — first,  that  the  facts  relied 
on  really  existed ;  secondly,  that  the  knowledge  of  them  was  material  to  the  under- 
writer, inasmuch  as  it  would  have  a  tendency  to  raise  or  lower  the  premium  on  the 
policy  about  to  be  made;  thirdly,  that  those  facts  were  known  to  the  plaintitt';  and 
fourthly,  that  they  were  not  communicated  to  the  defendant.     The  defendant  must 
make  out  every  one  of  those  propositions, — namely,  that  the  facts  stated  were  true, 
that  they  were   material,  and  within  the  knowledge  of  the  plaintiff,  and  that  they 
were  not  communicated  to  himself.     The  onus  probandi  in  this  case  rests  on  the  same 
principle  as  that  in  actions  upon   bills  of  exchange,   when  the  latter  are  properly 
examined.     Take  the  case  of  an  action  bj'  the  holder  against  the  acceptor  of  a  bill  of 
exchange ;  where  the  declaration  alleges,  that  such  a  person  drew  his  bill  of  exchange, 
which  was  accepted  by  the  defendant,  and  indorsed  by  the  drawer  to  A.  who  indorsed 
it  to  the  holder  ;  and  the  defendant  pleads,  that,  as  between  himself  and  the  drawer, 
the  bill  was  an  accommodation  bill,  and  denies  that  the  indorsements  from  the  drawer 
to  A.,  and  from  A.  to  the  holder,  were  indorsements  for  value ;  to  which  the   plaintiff 
replies  de  injuria;  in  that  case  the  defendant  must  prove  all  the  averments  in  the 
plea.     If  he  merely  proves  that  the  bill  was  an  accommodation  bill,  that  does  not 
satisfy  the  jury  of  the  truth  of  the  allegation  that  the  indorsements  were  without 
value,    which    would   otherwise   be    inferred    from    those   indorsements    themselves. 
Indorsement  means  such  an  act  as  enables  the  party  to  whom  the  bill  is  given  to  raise 
money  on  it.     Consequently,  the  fact  of  the  bill  being  an  accommodation  bill  does 
not  raise  any  inference  that  the  indorsements  were  not  for  value,  and  so  the  defendant 
does  not  maintain  that  part  of  his  plea,  the  burden  of  proving  which  lay  on  him. 
But  take  the  case  of  fraud ;  where  the  defendant,  who  is  sued  upon  [665]  a  bill  of 
exchange,  pleads  that  it  was  obtained  from  the  drawer  by  fraud  on  the  part  of  A., 
and  that  A.  then  indorsed  it  to  the  holder  ;  there  proof  of  the  fraud  renders  it  highly 
probable  that  A.,  who  has  obtained  the  bill  from  the  drawer  by  fraud,  and  has  not 
been  able  to  get  anything  from  him,  would  hand  it  over  to  some  one  else,  to  be  the 
conduit-pipe  for  obtaining  value  for  it.     That  raises  a  presumption,  until  some  answer 
is  given,  that  there  has  been  no  indorsement  for  value,  and  casts  upon  the  plaintiff, 
after  this  general  evidence,  the  necessity  of  negativing  that  presumption,  and  of  shew- 
ing that,  although  the  above  inference  might  fairly  be  made  from  the  fact  of  their 
being  fraud  in   the  original  inception  of  the  bill,  value  has  in  fact  been  given  for  it 
by  the  indorsee.     In  both  these  cases,  the  issue  is  alike  on  the  defendant,  but  in  the 
latter  of  them  he  discharges  his  duty  by  giving  general  evidence  in  support  of  his 
plea,  while  in  the  former  he  does  not.     In  a  case  like  the  present,  slender  evidence  of 
a  material  communication  not  having  been  made  is  all  that  can  be  required  from  a 
defendant.     Sujjpose  the  case  to  be  that  the  ship  about  to  be  insured  was  burnt,  and 
that  the  plaintiff  knew  of  it  at  the  time  he  effected  the  insurance.     No  one  could  have 
any  doubt  whether  such  a  fact  as  that  had  been  communicated   to  the  defendant  or 
not ;  and  proof  of  the  fact  itself  would  be  reasonable  evidence  to  shew  that  it  had  not 
been  communicated,  because  the  absurdity  of  such  an  insurance  is  so  great,  that  you 
would  naturally  conclude  that  the  insurer  could  not  be  aware  of  the  fact  of  the  ship's 
destruction  by  fire  when  he  executed  the  policy.     So  here,  it  is  almost  impossible  to 
believe  that  the  defendant  would  have  insured  this  ship,  had  he  known  that  she  had 
sailed  from  Seville  so  long  before,  that  she  must  be  considered  as  a  missing  ship  at 
the  time  the  policy  was  effected.     It  was  proved  affirmatively  that  the  time  of  her 
sailing  was  communicated  to  the  plaintiff,  and  that  is  sufficient  to  require  [666]  some 
affirmative  evidence  from  him,  to  shew  that  it  was  also  communicated  to  the  defendant. 
If  I  am  to  consider  myself  as  sitting  here  as  a  juryman,  I  have  no  hesitation  in  saying 
that  the  verdict  was  right.     But  I  am  not  in  that  position,  and  the  question  for  our 
consideration  is,  have  the  jury  distinctly  understood  this  view  of  the  question,  and  of 
the  evidence  affecting  it'?  and  if  there  exist  any  reasonable  doubt  about  that,  it  is 
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bettei-  that  the  ease  should  go  again  to  a  jury,  i"  order  that  the  whole  matter  may  be 
fairly  put  to  them  ;  when  perhaps  the  plaintiff  may  be  able  to  give  some  reasonable 
evidence  to  rebut  the  inference  of  non-communication. 

Platt,  B.  I  have  no  doubt  that  the  burden  of  proof  in  this  case  lay  on  the 
defendant.  He  has  pleaded  that,  at  the  time  of  the  making  of  the  policy,  the  plaintiff 
wrongfully  concealed  from  him  a  cerUiin  fact  which  the  jury  have  found  to  have  been 
material  for  him  to  know  before  he  executed  the  policy.  That  is  the  form  of  this 
plea,  and  in  it  is  involved  the  want  of  communication  of  a  fact  which  ought  to  have 
been  communicated  to  the  defendant.  We  must  construe  the  allegations  contained 
in  the  plea  together,  because,  if  we  leave  out  any  one  of  them,  the  defence  set  up 
becomes  imperfect.  It  strikes  me  that,  in  all  cases  of  fraud,  the  party  alleging  it  is 
bound  to  make  out  all  the  ingredients  necessary  to  establish  it.  In  the  pxescnt  case, 
the  policy  being  proved,  I  think  it  would  be  assumed  that  everything  was  rightly  done, 
and  if  the  defendant  relied  on  a  state  of  facts  which  involved  fraudulent  conduct  on 
the  part  of  the  plaintiff,  it  was  his  duty  to  establish  them.  I  agree  with  the  rest  of 
the  Court,  that  there  was  evidence  given  on  the  part  of  the  defendant  of  the  non- 
communication ;  but  as  it  is  doubtful  whether  the  jury  so  understood  the  question, 
I  agree  in  opinion  that  there  ought  to  be  a  new  trial.  On  the  grounds  I  have  stated, 
although  I  do  not  go  the  whole  length  of  the  argument  of  [667]  the  plaintiff's  counsel 
I  think  that,  on  the  replication  de  injuria  to  this  plea,  the  burden  of  proving,  not  only 
the  materiality  of  the  fact  relied  on,  but  the  non  communication  of  it  to  himself,  lay 
on  the  defendant. 

Pollock,  C.  B.  I  also  think  there  ought  to  be  a  new  trial,  as  the  finding  of  the 
jury  was  imperfect.  The  verdict  for  the  plaintiff',  which  was  delivered  in  the  first 
instance,  was  withdrawn  by  the  subsequent  special  finding  of  the  jury.  That  ultimate 
finding  was,  that  there  was  no  evidence  for  them  to  act  upon,  and  there  was  no  finding 
upon  the  question  whether  the  material  fact  stated  on  the  plea  was  communicated  to 
the  underwriter  or  not.  I  at  the  time  acted  on  the  impression  that  I  should  reserve 
the  question  now  before  us  for  further  consideration,  without,  at  the  moment,  express- 
ing any  opinion  on  the  point.  I  certainly  do  not  feel  the  same  absence  of  doubt 
which  has  been  expressed  by  the  other  members  of  the  Court,  as  to  the  question  on 
whom  the  burden  of  proof  lay  in  this  case.  It  is  sufficient,  however,  for  me  to  say 
that  there  must  be  a  new  trial,  on  account  of  the  imperfect  finding  of  the  jury  ;  and, 
under  all  the  circumstances,  I  think  it  ought  to  be  without  costs. 

Kule  absolute  for  a  new  trial. (a) 


[668]  Hoi'KiNs  v.  Francis.  Jan.  30,  1845. — Where  issue  is  joined  on  nul  ticl 
record,  and  notice  of  trial  given,  and  the  plaintiff  moves  for  judgment  on  the  pro- 
duction of  the  record,  no  rule  for  judgment  is  necessary.  Such  lule  is  necessary 
only  where  the  existence  of  the  record  is  alleged  by  the  defendant. — Where  a 
declaration  stjited  generally,  that  the  plaintitt",  in  her  Majesty's  Court  of 
Exche(jucr,  by  the  consideration  and  judgment  of  the  said  Court,  recovered 
against  the  defendant,  &c.,  and  the  record  pioduced  shewed  the  judgment  to  have 
been  obtained  by  default  in  paj'ment  of  a  debt  by  instalments,  as  dircctc<l  by  a 
judge's  order: — Held,  that  it  was  no  variance. — Semble,  also,  that,  if  there  hail 
been  a  variance  between  the  pleadings  and  the  record  produced,  it  might  be 
amended  under  Lord  Teiiterden's  Act,  9  Geo.  4,  c.  15. 

[S.  C.  2  D.  &  L.  664 ;  14  L.  J.  Ex.  207  ;  9  Jur.  259.] 

This  was  an  action  of  debt  on  a  judgment  of  this  Court,  to  which  the  defendant 
pleaded  nul  tiel  record.  The  plaintill'  joined  issue,  and  gave  notice  of  trial  by 
the  record. 

(f()  The  Lord  Chief  Baron  afterwards  referred  the  Keporters  to  the  c;ise  of 
If'illiamx  V.  East  India  Compaw/,  3  East,  192,  which  had  not  been  cited  upon  the 
argument.  It  was  there  held,  that,  wherever  the  not  giving  notice  of  a  fact  would 
be  criminal,  the  notice  would  be  presumed  ;  and  that,  in  all  cases  where  the  aflirmativo 
would  be  presumed,  the  party  pleading  no  notice  must  give  some  evidence  of  the 
negative,  and  that  the  best  evidence  of  which  the  nature  of  the  thing  was  capable. 
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Lush,  on  behalf  of  the  plaintiff,  moved  for  judgment  ou  the  production  of 
the  record. 

Pearson,  for  the  defendant,  took  two  objections.  First,  there  has  been  no  rule  for 
judgment,  which  there  ought  to  have  been  according  to  the  practice  of  this  Court : 
2  Tidd's  Pr.  74.3.  In  2  Chitty's  Arch.  Pr.  670,  the  practice  is  thus  stated  : — "When 
the  plaintift'  replies  to  a  plea  of  nul  tiel  record,  he  must,  in  the  Queen's  Bench,  give  a 
notice  in  writing  to  the  defendant's  attorney  or  agent  that  he  will  produce  the  record 
on  the  day  therein  mentioned.  In  the  Common  Pleas  and  Exchequer,  he  obtains  a 
rule  for  judgment,  and  serves  a  copy  on  the  defendant's  attorney  or  agent."  Here 
the  plaintifi'  has  followed  the  practice  of  the  Queen's  Bench  instead  of  this  Court. 
[Pollock,  C.  B.  The  Master  reports  to  us  that  no  rule  for  judgment  is  necessary  ;  and 
in  Manninor's  Exch.  Prac.  306,  it  is  said,  "In  a  trial  by  the  record,  where  a  judgment 
is  pleaded,  the  plaintiff'  may  deny  the  existence  of  the  record.  This  issue  is  triable  by 
the  Court  itself."  The  masters  have  a  printed  form  of  a  rule  to  bring  the  record  into 
court,  when  it  is  brought  in  by  the  defendant;  but  they  certify  that  the}'  are  aware 
of  no  such  form,  in  cases  where  the  plaintiff's  record  is  denied  by  the  defendant. 
Manning's  Pr.  proceeds  thus: — "If  the  plaintiff  avers  the  existence  of  the  [669] 
record,  he  gives  notice  to  the  defendant  that  he  will  produce  it  on  a  certain  clay  ;  but 
when  the  record  is  alleged  by  the  defendant,  the  plaintiff  moves  for  a  four  day  rule  to 
produce  it,  and  a  copy  is  served  on  the  defendant."  Parke,  B.  It  would  be  very 
strange,  if  a  difference  in  practice  existed  in  this  respect  between  the  Court  of  Queen's 
Bench  and  the  other  Courts  at  Westminster,  that  it  should  not  have  been  provided 
for  by  the  rule  of  H.  2,  Will.  4.  But  let  us  look  at  the  sense  of  the  thing.  What 
necessity  can  there  be  for  a  rule  for  judgment,  when  a  notice  of  trial  has  been  given  1 
You  do  not  have  final  judgment  now  ;  the  present  proceeding  is  a  trial  by  the  record, 
the  existence  of  which  is  tried  by  us,  and  not  by  a  jury.  Swinhurn  v.  Taylor  (9  M. 
&  W.  43)  seems  to  have  determined  this  question.] 

Secondly,  there  is  a  variance  between  the  issue  and  the  record.  The  declaration 
alleges,  that  the  plaintiff,  in  her  Majesty's  Court  of  Exchequer,  by  the  consideration 
and  judgment  of  the  said  Court,  recovered  against  the  defendant  331.  12s.  4d.  The 
record  produced,  however,  alleges  a  judgment  in  pursuance  of  a  judge's  order ;  and  it 
states  that  "a  certain  order  was  made  in  the  cause,  by  &c.,  one  of  the  judges  of  the 
Court  of  Common  Pleas,  by  consent  Ac,  that,  ou  payment  of  the  sum  of  £15,  the 
damage  due  to  the  plaintiff,  with  costs  &c.,  (by  certain  instalments  therein  mentioned), 
before  the  17th  of  August,  all  further  proceedings  in  the  said  cause  shall  be  stayed  ;  and 
if  default  should  be  made  in  the  payment  &c.,  the  plaintiff  should  be  at  liberty  to  sign 
final  judgment  and  issue  execution,"  &c.  It  then  alleges,  "  that,  although  before  the 
17th  of  August  the  costs  of  the  action  were  taxed  at  the  sum  of  ISl.  12s.  4d.,  and 
although  the  17th  of  August  had  elapsed,  the  defendant  did  not  pay  &c.,  but  that  the 
said  sum  remained  unpaid  ;  and  that  the  defendant  not  denying  &c.,  the  plain-[670]- 
tiS'  prays  judgment  for  his  damages,"  in  the  usual  form.  He  cited  liadaU  v.  Straton 
(1  H.  Bl.  49),  Muckenhcck  v.  Bvshnell  (4  Dowl.  P.  C.  139;  1  Scott,  569),  Blackmore  v. 
Flemyng  (7  T.  E.  446),  and  I'hilipami  v.  Mangles  (11  East,  516).  [Parke,  B.  Those 
cases  have  nothing  to  do  with  this  question.  It  is  only  necessary  to  shew  a  recovery 
by  a  judgment;  whether  that  is  obtained  by  default  or  in  any  other  way,  is  quite 
immaterial.  Alderson,  B.  The  statement  of  the  mode  in  which  the  judgment  was 
obtained  has  no  more  to  do  with  the  judgment  itself,  than  the  reasons  of  a  judge  for 
giving  his  judgment.  But,  even  if  there  had  been  a  variance,  it  might  have  been 
amended  under  Lord  Tenterden's  Act,  9  Geo.  3,  e.  15,  though  not  under  the  recent 
statute.]  Then,  thirdly,  it  appears  by  the  affidavit  that  the  judgment  roll  was  only 
brought  in  two  or  three  days  ago.  The  plea  was  therefoi-e  true  at  the  time  when  it 
was  pleaded.  [Pollock,  C.  B.  We  cannot  allow  the  record  to  be  questioned  in 
this  way.  If  you  had  applied  to  the  Court  to  stay  the  proceedings  until  the  roll 
was  carried  in,  perhaps  he  might  have  done  so.  Parke,  B.  The  record  which  was 
denied  is  now  proved.] 

Per  Curiam.     There  must  be 

Judgment  for  the  plaintiff. 
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[671]  James  Kiliu-en  v.  William  Kilburn.  Jim.  31,  1845. —  Assumpsit.  The 
declaration  coiit;iinecl  counts  for  goods  sold,  nione}'  paid,  had  and  received,  and 
on  a!i  account  stated,  to  which  the  defendant  pleaded  noii  assumpsit,  jiayment, 
and  a  set  off;  and  after  issue  joined,  the  cause  and  all  matters  in  difference 
between  the  parties  were  referred  to  arbitrators,  the  costs  of  the  action  to  abide 
the  event  of  their  award.  The  arbitrators  awarded,  that  the  defendant  was 
indebted  to  the  plaintifl'  in  the  sum  of  681.  lis.  5d.,  and  that  final  judgment 
should  be  entered  for  the  plaintiff  for  that  sum,  besides  his  costs  of  suit,  to  be 
taxed  by  the  Master,  and  that  the  said  sum  of  681.  lis.  5d.,  with  such  costs  as 
aforesaid,  should  be  paid  by  the  defendant  to  the  plaintifi': — Held,  that  the  award 
was  bad,  inasmuch  as  it  did  not  necessarily  determine  the  issues  raised  on  each 
of  the  counts  in  the  declaration  by  the  plea  of  non  assumpsit,  but  only  that  the 
defendant  was  liable  on  some  one  or  more  counts,  not  on  all. 

[S.  C.  2  D.  &  L.  633;  14  L.  J.  Ex.  160.] 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered,  money  paid,  money 
had  and  received,  and  on  an  account  stated  ;  to  which  the  defendant  pleaded  non 
assumpsit,  payment,  and  a  set-oft'.  The  cause  being  at  issue,  the  parties  entered  into 
an  agreement  in  writing,  that  all  proceedings  in  the  action  should  be  stayed,  and  that 
all  matters  in  difference  between  the  parties  should  be  referred  to  two  arbitrators 
who  were  to  arbitrate,  award,  and  determine  of  and  concerning  the  same  ;  that  the 
costs  of  the  action  should  abide  the  event  of  the  award,  and  that  the  costs  of  the 
agreement  and  of  the  award  should  be  in  the  discretion  of  the  arbitiators.  The 
arbitrators  proceeded  with  the  reference,  and  made  their  award  in  the  following 
terms  : — "  That  the  said  William  Kilburn  (the  defendant)  was  before  and  at  the  com- 
mencement of  the  said  action,  and  still  is,  justly  and  truly  indebted  to  the  said  James 
Kilburn  (the  plaintiff)  in  the  sum  of  681.  Us.  5d.,  and  that  final  judgment  shall  be 
entered  up  for  the  plaintiff'  for  the  sum  of  681.  lis.  od.,  besides  his  costs  of  suit  to  be 
taxed  by  the  Master,  and  that  the  said  sura  of  681.  lis.  5d.,  with  such  costs  as  afore- 
said, shall  be  paid  by  the  defendant  to  the  plaintiff  on"  &c. 

Pashley  having  obtained  a  rule,  calling  upon  the  plaintiff'  to  shew  cause  why  this 
award  should  not  be  set  aside,  on  the  ground,  amongst  others,  that  it  was  uncertain, 
and  did  not  dispose  of  the  issues  in  the  cause. 

Cowling  shewed  cause  (January  11).  Although  the  [672]  award  is  not  drawn  up 
in  the  most  formal  manner,  the  arbitrators  have  substantially  decided  on  all  the  issues, 
and  have  found  them  in  favour  of  the  plaintiff.  It  is  not  intended  to  dispute  the 
authority  of  Jiourke  v.  Lloj/<l  (10  M.  &  W.  550),  where  it  was  held,  that  where  there 
are  several  issues ;  and  the  costs  of  the  cause  are  to  abide  the  event  of  the  award,  the 
arbitrator  must  award  specifically  on  each  issue  ;  for  here  the  arbitrators  have  done 
so  by  their  finding.  [Parke,  B.  In  that  case  there  was  the  same  inferential  finding 
on  all  the  issues  as  there  is  here.]  That  case  is  distinguishable  in  this  respect,  that 
there  nothing  was  said  as  to  entering  final  judgment.  Here  the  costs  of  the  action 
were  to  abide  the  event,  and  it  was  not  intended  that  the  arbitrators  should  find  as 
to  the  costs  of  each  issue.  I'he  arbitrators  were  to  say  on  which  side  judgment  was 
to  be  entered  up,  and  the  costs  will  be  allowed  accordingly.  Final  judgment  was  to 
be  the  event  on  which  the  costs  were  to  depend.  And  the  arbitrators  having  found 
in  favour  of  the  plaintiff',  and  that  final  judgment  is  to  be  entered  for  him,  as  every 
plea  goes  to  the  whole  of  the  causes  of  action  in  the  declaration,  all  the  issues  are 
found  for  the  plaintiff',  and  must  be  so  entered.  Judgment  could  not  be  entered  for 
the  plaintiff',  unless  every  issue  is  found  for  him.  The  case  of  lirookx  v.  I'arsims 
(1  Dowl.  iV  L.  F.  C.  691),  which  will  perhaps  be  relied  on  by  the  other  side,  cannot 
be  supported.  In  Hardimj  v.  Forskiw  (1  M.  ft  W.  415),  the  cause  and  all  matters  in 
difference  were  referred  to  arbitration  ;  the  costs  of  the  suit,  and  of  the  reference  and 
award,  anfl  all  other  costs,  were  to  ai)ide  the  event,  and  final  judgment  was  to  be 
entered  u])  for  the  plaintitl'  or  defendant  according  to  the  award.  The  arbitrator 
awarded  that  the  plaintiff  had  no  cause  of  iiction  against  the  defendant,  and  that  the 
plaintiff  should  [673]  pay  to  the  defendant  the  sum  of  361.  13s.  4d.,  which  he  found 
to  be  due  and  owing  from  the  plaintiff'  to  the  defendant.  There  a  similar  objection 
to  the  present  was  taken,  but  the  Court  held  the  awaid  to  be  final,  although  there 
was  no  finding  upon  the  issues.     So  in  IVaddle  v.  Downman  (TJ  M.  it  W.  562),  where 
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the  submission  contained  a  stipulation  that,  if  the  arbitrator  should  find  that  the 
plaintiff  was  not  entitled  to  recover  any  debt  or  damages,  then  the  verdict  was  to  be 
entered  for  the  defendant,  the  costs  of  the  cause  to  abide  the  event  of  the  award  ;  it 
was  held  that  the  arbitrator  was  not  bound  to  find  specifically  on  each  issue.  [Parke,  B. 
That  was  determined  on  the  ground  that,  by  the  terms  of  the  order,  the  arbitrator 
was  not  required  to  find  specifically  on  each  issue.  That  decision  does  not  touch  the 
present  case  at  all.]  In  that  case  Lord  Abinger,  C.  B.  says,  "The  arbitrator  has 
pursued  the  submission  according  to  the  intention  of  the  jjarties,  which  was  that  if 
no  debt  should  be  due  from  the  plaintiflfs  to  the  defendant,  the  verdict  should  be  for 
the  defendant  on  all  the  issues.  That  being  so,  and  the  award  depending  upon  the 
intention  of  the  parties,  which  the  arbitrator  has  fulfilled,  it  is  not  on  that  account 
bad."  Cooper  v.  Langdon  (9  M.  &  W.  60)  shews  that  there  is  no  inconsistency  in  this 
award.  If  any  one  issue  were  entered  or  found  for  the  defendant,  the  judgment  would 
be  wrong.  In  Dicas  v.  Jaij  (5  Bing.  281  ;  2  Mo.  &  P.  448),  where  there  were  eleven 
special  counts  for  negligence,  and  common  counts  for  money  paid  &c.  and  the  arbitrator 
found  that  the  plaintiff'  had  a  good  cause  of  action  for  a  certain  sum,  for  which  he 
directed  a  verdict  to  be  entered,  the  award  was  held  good.  As  no  technical  language 
is  required  in  an  award,  it  is  enough  if  there  is  sufficient  to  shew  the  meaning  of  the 
arbitrator  to  have  been  to  decide  in  favour  of  the  plaintiff. 

Pashley,  in  support  of  the  rule.  Where  the  costs  of  the  [674]  cause  are  to  abide 
the  event,  there  must  be  a  distinct  finding  on  each  issue.  That  was  decided  by 
Patteson,  J.,  in  Brooks  v.  Parsons  (1  Dowl.  &  L.  691).  [Alderson,  B.  Can  it  be 
necessary  to  find  on  each  issue,  where  the  finding  must  necessarily  determine  each 
issue?]  In  England  v.  Davison  (9  Dowl.  P.  C.  1052),  where  there  were  several  issues, 
and  the  arbitrator  awarded  that  the  plaintiff  had  no  cause  of  action,  and  directed  a 
verdict  for  the  defendant,  the  award  was  held  bad.  So,  in  Gisborne  v.  Hart  (.5  M.  & 
W.  50),  where  the  cause  referred  contained  a  count  on  a  promissory  note,  and  also  a 
count  on  an  account  stated,  and  the  arbitrator  found  that  the  plaintiff  had  good  cause 
of  action  for,  and  was  legally  entitled  to  recover  from  the  defendant,  the  amount  of 
the  promissory  note  mentioned  in  the  pleadings :  the  award  was  held  bad,  there  being 
no  adjudication  upon  the  issue  upon  the  account  stated. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  application  to  set  aside  an  award,  the  objection  to 
the  award  being,  that  it  had  not  disposed  of  all  the  issues.  The  costs  of  the  cause 
were  to  abide  the  event.  The  objection  to  the  award  was,  that  it  did  not  appear  on 
the  face  of  it  that  the  arbitrators  had  disposed  of  all  the  issues. 

The  cases  have  laid  it  down,  and  we  accede  to  the  law  as  so  laid  down,  that,  where 
the  costs  of  the  cause  are  to  abide  the  event  of  the  award,  the  award  must  either  dis- 
pose specifically  of  each  issue  raised  on  the  record,  or  it  must  be  clearly  inferred  from 
it  in  which  way  each  of  these  issues  has  been  found,  so  as  to  enable  the  officer  to  tax 
the  costs  for  the  party  in  whose  favour  each  issue  has  been  found.  Here  thei'e  are 
three  issues,  non  assumpsit,  payment,  and  [675]  set-oft'.  The  award  is,  in  substance, 
that  the  defendant  ought  to  pay  a  certain  amount,  and  that  judgment  shall  be  entered 
for  the  plaintiff'  for  that  amount.  Now  it  is  clear  that  this  determines  both  the  issues 
of  payment  and  set-off,  for  the  plea  of  payment  means  that  the  defendant  has  paid  all 
the  plaintiff''s  demand,  and  that  of  setoff'  that  he  has  a  cross  demand  to  the  full 
amount.  The  difficulty  is  as  to  the  plea  of  non  assumpsit ;  for  here  the  declaration 
consists  of  several  counts,  and  the  plea  of  non  assumpsit,  therefore,  really  is  a  denial 
of  the  liability  of  the  defendant  on  each  of  these  counts.  Now  the  award  does  no 
more  than  this :  it  determines  that  on  some  one  or  more  of  the  counts  in  the  declara- 
tion the  defendant  is  liable,  but  it  does  not  necessarily  or  even  reasonably  determine 
that  he  is  liable  on  all  or  on  any  particular  counts,  so  as  to  be  equivalent  to  an  express 
determination  of  the  whole  or  any  definite  part  of  the  issue  of  non  assumpsit  in  the 
plaintiff's  favour.     We  think,  therefore,  that  the  objection  must  prevail. 

We  took  time  to  consider  whether  there  were  any  special  circumstances  in  this 
submission  to  vary  the  case  from  those  already  decided,  but,  after  some  hesitation,  we 
think  those  circumstances  are  too  slight  to  be  the  foundation  of  our  judgment.  The 
rule,  therefore,  for  setting  aside  the  award  must  be  absolute. 

Rule  absolute. 
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[676]  The  ArroRXEY-GENERAL  v.  Reilly.  Jan.  31,  lSi5. — In  an  information  by 
the  Attorney-General  for  penalties,  the  Court  made  absolute  a  rule  that  the 
Attorney -General  should  be  at  liberty  to  examine  a  material  witness  for  the 
Grown  (who  was  too  ill  to  attend  the  trial)  on  interrogatories  before  the  (Queen's 
Remembrancer ;  but  would  not  make  it  part  of  the  rule,  that  his  examination 
should  be  received  as  evidence  on  the  trial. 

[S.  C.  2  D.  &  L.  690;  14  L.  J.  Ex.  150.] 

This  was  an  information  for  penalties,  in  which  the  Solicitor-General  had  obtained 
a  rule,  callinji  upon  the  defendant  to  shew  cause  why  the  Attornej'-General  should 
not  be  at  liberty  to  examine  James  Morris  as  a  witness  on  behalf  of  the  Crown,  before 
the  Queen's  Remembrancer  of  this  Court,  and  why  the  said  James  Morris  should  not 
be  examined  in  chief,  b)'  counsel  or  by  attorney,  for  and  on  behalf  of  her  Majesty, 
and  be  cross-examined  by  counsel  or  by  attorney,  for  and  on  behalf  of  the  said  defen- 
dant, if  the  said  defendant  should  so  lequire  ;  and  why  such  examination  should  not  be 
had  and  taken  viva  voce ;  and  why  the  said  examination,  when  taken  as  hereinbefore 
directed,  should  not  be  received  as  evidence  on  the  trial  of  this  case. 

The  affidavits  upon  which  the  rule  was  obtained  stated  that  James  Morris  was  a 
material  and  necessary  witness  for  the  Attornej'-General  on  the  trial  of  the  informa- 
tion ;  that  it  would  not  be  safe  to  proceed  to  trial  without  his  testimony  ;  and  that 
he  was  so  ill  that  he  could  not  be  examined  in  open  Court  without  imminent  danger 
to  his  life.  The  rule  was  obtained  on  the  authority,  of  Jenkms  v.  Larwood  (Bunb.  13), 
where  such  a  commission  was  granted. 

Cockburn  and  Humfrey  shewed  cause  (Jan.  2-5).  The  Court  has  no  jurisdiction 
to  grant  this  application.  The  power  which  this  Court  had  to  issue  a  commission  to 
examine  witnesses  was  as  a  court  of  equity,  and  that  was  taken  away  by  the  recent 
statute  5  Vict.  c.  5,  and  transferred  to  the  Court  of  Chancery.  [Pollock,  C.  B.  The 
jurisdiction  of  the  Court  remains  as  a  court  of  law  and  a  [677]  court  of  revenue.]  In 
licgina  v.  ITood  (7  M.  &  W.  571),  it  was  expressly  held,  that,  in  an  action  at  the  suit 
of  the  Crown,  the  Court  has  no  power  under  1  Will.  4,  c.  22,  at  the  defendant's 
instance,  to  direct  a  commission  for  the  examinatiou  of  witnesses.  That  was  on  the 
ground  that  the  Crown  was  not  bound  by  that  act,  not  being  specially  named  in  it ; 
and  it  can  make  no  diftcrence  that  the  proceeding  is  applied  for  by  the  Crown.  All 
the  jurisdiction  that  is  left  to  this  Court,  besides  that  of  a  court  of  law,  is  "the  power, 
authority,  or  jurisdiction  of  the  same  court  as  a  court  of  revenue,  not  heretofore 
exercised  or  exercisable  by  the  same  court,  sitting  as  a  court  of  equity."  But  the 
power  which  it  had  to  issue  a  commission  to  examine  witnesses  was  as  a  court  of 
equity.  [Parke,  B  The  commission,  in  the  case  of  Jenkins  v.  Lanvood,  seems  to  have 
issued  from  this  Court  as  a  court  of  revenue,  and  not  as  a  court  of  ecpu'tj^  because  it 
w;vs  on  motion,  and  not  by  bill.  It  does  not  say  on  whose  application  it  was  granted, 
whether  on  that  of  the  plaintiff  or  that  of  the  defendant.  Pollock,  C.  B.  It  appears 
to  me,  that  under  the  act  5  V^ict.  c.  5,  wherever  this  Court  had  jurisdiction  for  revenue 
purposes,  it  is  to  remain,  whether  it  be  legal  or  equitable.]  Admitting  that  the  old 
equity  jurisdiction  in  revenue  matters  remains,  the  Court  has  no  jurisdiction  to  grant 
a  commission  without  a  bill  filed.  There  is  no  instance  of  granting  a  commission 
without  a  bill.  In  the  Attorney  ■General  v.  Laragoitij  (5  Price,  444),  the  application  w-as 
made  on  the  equity  side  of  the  court,  and  the  commission  was  granted  upon  a  bill 
filed  ;  and  in  Honham  v.  Lei(jh  (3  Price,  221),  that  was  held  to  be  the  onl}'  course.  In 
the  case  of  Jenkins  v.  Larwood,  it  may  have  been  that  a  bill  w.as  filed,  and  at  all  c\ents 
no  objection  was  taken  on  that  ground. 

Jervis,  in  support  of  the  rule.  This  is  not  an  application  [678]  for  a  commission, 
but  that  the  Court,  by  one  of  its  own  officers,  the  Queen's  Remembrancer,  may  be 
empowered  to  examine  the  w'itness.  This  case  is  on  the  Queen's  Remembrancer's  side, 
and  it  is  the  same  as  if  the  defendant  were  in  court  as  an  accountant.  And  in  Jenkins 
v.  l/invood,  it  was  held  by  Chief  Baron  Bury  and  Baron  Price,  that  the  Coui't  had 
power  to  grant  a  commission  for  the  examination  of  witnesses  abroad,  not  under  the 
Stat.  13  <t  14  Car.  c.  11,  s.  29,  but  by  virtue  of  their  original  jurisdiction:  but  Baron 
Fortescue  Aland  was  of  opinion  that  it  might  go  upon  both.  The  Court  has  an  equity 
jurisdiction  in  revenue  matters,  and  it  is  not  necessary  that  it  should  be  taken  advantage 
of  by  bill.     That  the  equity  jurisdiction  in  revenue  matters  has  not  been  taken  away 
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by  the  act  5  Vict.  c.  5,  was  decided  yesterday  by  the  Master  of  the  Rolls.  The  defen- 
dant may  object  to  the  depositions  being  read,  as  in  Rex  v.  Arthur  (cited  in  Ilegina  v. 
Wood,  7  M.  &  W.  572),  where  they  were  rejected,  but  that  case  is  an  authority  in 
favour  of  the  application,  for  the  Court  granted  the  commission.  He  also  cited 
Manning's  Revenue  Practice,  p.  20-5,  and  Grillard  v.  Horjue  (4  Moore,  313;  1  Bro. 
&  Bing.  519). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  the  case  of  the  Attmiiey-General  v.  ReiUy,  a  rule  was  moved 
for  to  examine  a  witness  upon  interrogatories,  and  that  the  answers  should  be  received 
as  evidence.  The  ease  was  argued  a  few  days  ago,  and  a  case  in  Bunbury  was  cit«d 
as  an  authority  for  the  application.  Two  other  cases  to  the  same  effect  have  been 
since  found  by  examination  into  the  records  of  the  court,  and  we  think,  therefore, 
that  the  rule  ought  to  be  made  absolute  for  the  [679]  examination.  We  at  piesent 
pronounce  no  rule  as  to  the  result  of  that  examination  at  the  trial.  It  appears  to  us 
that  the  question  is  not  to  be  disposed  of  on  motion.  The  officers  of  the  Crown  are 
to  have  the  power  of  examining  the  witness,  and  the  defendant  will  be  at  liberty  to 
except  to  the  reception  of  that  evidence,  in  the  same  way  as  he  would  be  allowed 
to  do  at  the  trial.  The  rule,  therefore,  will  be  absolute  so  far  as  relates  to  the 
examination. 

Eule  accordingly. 

Ex  PARTE  Partington.  Jan.  31,  1845. — A  prisoner,  who  had  been  in  custody  for 
a  period  of  more  than  twelve  months,  in  August,  1844,  petitioned  the  Court  of 
Bankruptcy,  under  7  &  8  Vict.  c.  96,  and  was  discharged  by  the  commissioner, 
with  an  interim  order  for  his  protection  from  process  until  the  27th  September, 
on  which  day  he  attended  the  Court  upon  bis  first  examination.  Upon  that 
examination,  the  commissioner  refused  the  final  order,  and  remanded  the  defen- 
dant to  his  former  custody,  on  the  ground  that  he  was  not  entitled  to  the  benefit 
of  the  act,  as  he  had  recently  petitioned  the  Insolvent  Debtors  Court,  and  all 
his  estate  was  vested  in  the  provisional  assignee  of  that  Court : — Held,  that  the 
commissioner  had  a  right  to  remand,  though  on  a  ground  not  specified  in  the 
24th  section  of  the  7  &  8  Vict.  c.  96,  such  right  being  incident  to  his  jurisdiction 
to  grant  the  interim  order. — The  28th  section  gives  the  commissioner  power, 
"  if  no  da}'  be  named  for  making  the  final  order,  or  if  the  consideration  of  such 
final  order  be  adjourned  sine  die,  or  such  final  order  be  refused,''  to  make  an 
order  to  protect  the  petitioner  from  arrest  or  detention,  to  take  effect  after  the 
time  to  be  named  in  such  order;  and  then  provides,  "that  no  debtor  shall  be 
imprisoned  on  any  process  for  more  than  twelve  calendar  months  for  any  debt 
contracted  before  filing  his  petition,  in  case  the  final  order  shall  be  refused,  or 
shall  not  be  made,  or  in  case  the  protecting  order  shall  not  be  renewed  : " — Held, 
that  this  proviso  is  not  a  general  proviso  that  every  one  who  has  lain  in  prison 
for  debt  for  twelve  months  shall  be  discharged,  but  a  proviso  engrafted  on  the 
discretionary  power  given  to  the  commissioner  in  the  previous  part  of  the  section  ; 
and  limits  the  imprisonment  to  a  period  of  twelve  months  after  the  final  order 
is  refused  or  indefinitely  postponed,  or  the  interim  order  is  not  renewed.  And  this 
applies  to  all  cases  in  which  the  defendant  is  entitled  to  the  benefit  of  the  interim 
order. — Quaere,  whether,  when  the  defendant  in  this  case  has  lain  in  prison  twelve 
months  from  the  27th  September,  1844,  he  will  be  entitled  to  his  discharge 
under  that  proviso. 

[S.  C.  2  D.  &  L.  650;  14  L.  J.  Ex.  122  ;  8  Jur.  1167.     RefeiTed  to,  Cox  v.  Bakes, 

1890,  15  A.  C.  514.] 

This  was  an  application  for  a  writ  of  habeas  corpus,  in  order  to  obtain  the  defen- 
dant's discharge  from  piison.  It  appeared  by  afiidavit,  that  the  prisoner  had  been 
taken  in  execution  by  the  Sheriff  of  Middlesex  on  the  20th  July,  1841,  for  a  debt  of 
5601.  15s.  lOd.,  and  was  detained  the  same  day  on  two  other  executions,  b\'  the  same 
sheriff',  the  one  for  361.  lis.,  and  the  other  for  441.  lOs.  and  interest,  and  was  on  the 
following  day  committed  to  the  [680]  Fleet  Prison  on  these  several  executions,  and 
subsequently  removed  to  the  Queen's  Prison,  where  he  remained  in  custody  until  the 
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23id  of  August,  1844,  on  which  day  (not  being  a  trader)  he  presented  his  petition  and 
schedule  of  his  debts  and  credits,  as  an  insolvent,  to  the  Court  of  Bankruptcy  and 
Insolvency  in  London,  pursuant  to  the  stat,  7  &  8  Vict.  c.  96,  and  on  the  same  day 
obtained  an  order  from  Mr.  Commissioner  Evans  for  his  discharge  from  prison  as  to 
the  said  several  processes  of  execution,  and  was  discharged  out  of  custody  on  the  said 
order,  and  on  the  same  day  obtained  an  interim  order  for  protection  from  process 
until  the  27th  September  then  next ;  that  he  remained  out  of  custody  until  the  said 
27th  .September,  when  he  attended  the  Court  of  Bankruptcy,  to  be  heard  upon  his 
first  examination,  pursuant  to  notice,  and  was  opposed  on  behalf  of  the  detaining 
creditors,  when  a  final  order  was  refused,  and  the  prisoner  was  remanded  by  the 
commissioner  to  his  former  custody  in  the  Queen's  Prison.  The  affidavit  then  stated, 
that  the  prisoner  was  thereupon  taken  into  custod}',  and  conveyed  to  the  Queen's 
Prison  the  same  day,  by  virtue  of  the  i-emand,  and  was  detained  in  custody  under  it, 
and  not  for  any  other  cause.  It  further  stated,  that  the  said  seveial  debts  in  respect 
of  which  the  prisoner  was  so  detained  in  custody  were  severally  contracted  before  filing 
his  petition  in  the  Court  of  Bankruptcy,  and  were  introduced  into  his  schedule  of 
debts,  and  that  he  had  been  imprisoned  upon  the  said  several  processes  of  execution 
in  respect  of  the  said  several  debts  for  more  than  twelve  calendar  months,  namely, 
from  the  said  20th  July,  1841,  until  the  23rd  August,  1844,  and  again  from  the  27th 
September,  1844,  to  the  time  of  making  this  application.  In  the  course  of  last  term, 
Partington  was  brought  up  by  writ  of  habeas  corpus,  issued  out  of  the  Court  of 
Queen's  Bench ;  but,  being  opposed  b^^  the  execution  creditors,  that  Court,  after 
argument,  refused  to  discharge  him.  He  afterwards  sued  out  a  wiit  of  habeas  corpus, 
returnable  before  the  Lord  [681]  Chief  Baron  at  chambers,  but  that  learned  Judge 
also  refused  his  discharge. 

Peacock  applied  (January  30)  to  this  Court  for  a  writ  of  habeas  corpus.  This 
question  depends  upon  the  construction  which  is  to  be  put  upon  the  recent  stiitute 
7  &  8  Vict.  c.  96,  which  enables  debtors  to  petition  the  Court  of  Bankruptcy  for 
protection  from  process.  By  the  3rd  section  of  that  act,  a  notice  is  required  to  be 
given  to  the  creditors  whose  debts  shall  amount  to  £5  ;  and  the  4th  section  vests 
the  property  of  the  petitioner  in  the  assignees  for  the  time  being.  The  5th  section 
gives  the  commissioner  the  same  power  for  seizure  of  the  property  of  the  petitioner, 
and  examination  of  him,  as  in  cases  of  bankruptcy.  Under  the  6th  section,  the 
petitioner  can  only  be  taken  in  execution  under  a  fresh  writ  issued  on  the  judgment, 
or  at  least  by  ordering  the  sheriff  to  take  him  again  under  the  old  one.  The  power 
of  the  commissioner  to  remand  depends  upon  the  24th  section,  which  enacts,  "that 
if  on  the  day  for  the  first  examination  of  the  petitioner,  or  at  any  adjournment  thereof, 
it  shall  appear  to  the  commissioner  that  the  debts  of  the  petitioner,  or  any  of  them, 
were  contracted  by  any  manner  of  fraud  or  breach  of  trust,  or  by  any  prosecution 
whereby  he  ^had  been  convicted  of  any  oii'ence,  or  without  having  at  the  time  a 
reasonable  or  probable  expectation  of  being  able  to  pay  such  deljt  or  debts,  or  that 
such  debts,  or  any  of  them,  were  contracted  by  reason  of  any  judgment  in  any  pro- 
ceeding for  breach  of  the  revenue  laws,  or  in  any  action  for  breach  of  promise  of 
marriage,  criminal  conversation,  libel,  slander,  assault,  battery,  malicious  arrest, 
maliciously  suing  out  a  fiat  of  bankruptcy,  or  malicious  trespass,  or  that  the  petitioner 
has  parted  with  any  of  his  property  since  the  presenting  of  his  petition,  the  commis- 
sioner shall  not  be  authorized  in  anj'  such  case  to  name  any  day  for  making  such  final 
order,  or  to  renew  such  interim  order ;  and  in  every  such  case  wherein  an)'  such 
petitioner  [682]  shall  have  been  a  prisoner  in  execution,  and  discharged  out  of 
custody  by  order  of  the  commissioner  under  the  provision  herein  in  that  behalf  con- 
tained, such  petitioner  shall  be  remanded  by  an  oriler  of  the  commissioner  to  his 
former  custody;  but  if  none  of  the  matters  aforesaid  shall  so  appear,  and  the  com- 
missioner shall  be  satisfied  that  the  petitioner  has  made  a  full  discovery  of  his  estate, 
effects,  debts,  and  credits,  it  shall  then  be  lawful  for  the  commissioner  to  cause  notice 
to  bo  given,  that  on  a  certain  day,  to  be  named  therein,  ho  will  proceed  to  make  such 
final  order,  unless  cause  be  shewn  to  the  contrary."  This  petitioner  has  not  been 
remanded  for  any  of  the  causes  mentioned  in  that  section,  and  the  circumstance  of  his 
having  petitioned  the  Insolvent  Court  is  no  ground  for  remanding  him,  if  all  his 
property  has  been  fairly  and  honestly  assigned  to  the  provisional  assignee.  Tho 
commissioner  had  no  power  to  remand  him.  He  might,  by  refusing  tho  final  order, 
render  him  liable  to  be  again  t^vkon  and  sent  to  prison,  but  that  could  only  be  dono 
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by  the  execution  creditors.  He  was,  however,  talven  back  to  prison  by  the  officer  of 
the  commissioner.  The  sheriff  has  no  right  to  detain  a  prisoner  in  custody  who  has 
been  placed  there  by  unlawful  means :  Pearson  v.  Yewens  (5  Bing.  N.  C.  489 ; 
7  Scott,  43-5),  UoUnson  v.  Yewens  (5  M.  &  W.  149).  But,  secondly,  the  28th  section 
provides  "  that  no  debtor  shall  be  imprisoned  on  any  proce-ss  for  more  than  twelve 
calendar  months  for  any  debt  contracted  before  filing  his  petition,  in  ease  the  final 
order  shall  be  I'efused  or  shall  not  be  made,  or  in  case  the  protective  order  shall  not 
be  renewed."  This  prisoner,  having  already  been  in  execution  more  than  twelve 
months,  was  therefore  not  liable  to  be  retaken  or  detained  in  custody.  [Parke,  B. 
That  proviso  onlj'  extends  to  the  section  which  authorizes  the  commissioner  to 
remand.  The  cases  of  Pearson  v.  Yewens  and  Robinson  v.  Yewens  do  not  apply,  for 
the  party  is  not  redelivered  into  custody  by  the  [683]  act  of  the  sheriflF.  Pollock,  C.  B. 
We  will  look  into  the  act  of  Parliament,  and  give  our  opinion  to-morrow  morning.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  An  application  was  made  yesterday  by  Mr.  Peacock,  for  the  discharge 
of  a  defendant,  who  was  in  custody  in  execution  for  more  than  £.500,  and  who,  in 
August  last,  filed  his  petition  under  the  6th  section  of  the  7  &  8  Vict.  c.  96.  It 
appears  that  an  interim  order  was  made  for  his  protection,  and  he  was  discharged  out 
of  custody  by  the  learned  commissioner,  Mr.  Evans  ;  but  when  the  case  was  heard, 
on  the  27th  of  September,  (the  day  prefixed),  the  commissioner  refused  the  final  order, 
and  remanded  the  defendant  into  custody,  as  if  the  interim  order  had  not  been  made, 
being  of  opinion  that  he  was  not  entitled  to  the  benefit  of  the  act,  as  he  had  previously, 
on  the  30th  of  June,  1842,  petitioned  the  Court  for  the  Relief  of  Insolvent  Debtors, 
and  all  his  estate  was  vested  in  the  provisional  assignee  of  that  court,  and  could  be 
dealt  with  according  to  the  provisions  of  that  act. 

The  application  for  a  habeas  corpus  was  made  on  three  grounds  :  first,  that  the 
commissioner  had  no  power  to  remand,  this  case  not  being  one  in  which  he  is  directed 
to  remand  under  section  24 ;  secondly,  that,  consequently,  upon  the  refusal  of  the 
final  order,  the  defendant  could  only  be  taken  in  execution  by  the  creditor,  under  the 
6th  section,  by  a  fresh  writ,  or  by  ordering  the  sheriff'  to  take  him  again  under  the 
old  writ;  thirdly,  that,  under  the  28th  section,  the  defendant,  who  has  already  been 
in  execution  for  more  than  twelve  months,  could  not  be  detained  any  longer. 

This  case  has  already  been  before  the  Court  of  (Queen's  Bench,  on  the  return  of 
a  habeas  corpus,  and  before  my  [684]  Lord  Chief  Baron  at  chambers,  on  a  subsequent 
application  for  a  similar  writ.  In  both  instances  the  discharge  was  refused.  The 
defendant,  however,  has  a  right  to  the  opinion  of  every  court  as  to  the  proprietj^  of 
his  imprisonment,  and  therefore  we  have  thought  it  proper  to  examine  attentively  the 
provisions  of  the  statute,  without  considering  ourselves  as  concluded  by  these  decisions. 
But  we  are  all  of  opinion  that  the  defendant  is  not  entitled  to  his  discharge,  and  we 
entirely  agree  in  the  judgment  of  the  Court  of  Queen's  Bench,  which  was  approved  of 
by  the  Chief  Baron,  and  are  satisfied  of  the  correctness  of  the  i-easons  stated  to  us  to 
have  been  assigned  by  Lord  Denman  for  that  judgment. 

The  right  of  remanding,  as  if  the  interim  order  had  not  been  issued,  does  not 
depend  upon  the  24th  section,  which  is  compulsory  in  the  cases  therein  mentioned, 
but  is  incident  to  the  jurisdiction  to  grant  the  interim  order  given  by  the  statute  to 
the  commissioner,  who,  if  he  finds  that  he  has  granted  an  order  ex  parte,  which  he  is 
satisfied  he  ought  not  to  have  done,  must  have  a  right  to  revoke  that  order,  and  place 
the  defendant  in  the  situation  in  which  he  was  before,  and  where  he  ought  to  have 
remained.  The  commissioner,  therefore,  when  he  had  decided  that  the  defendant 
was  not  entitled  to  the  benefit  of  the  act,  was  perfectly  right  in  not  merely  rescinding 
the  Older,  but  in  ordering  him  to  be  remanded  and  placing  him  in  the  same  custody 
in  which  he  was  when  the  interim  order  was  obtained. 

In  that  view  of  the  case,  it  is  unnecessary  to  give  any  opinion  on  the  second 
objection. 

The  third  we  also  think  untenable.  The  proviso  at  the  close  of  the  28th  section 
is  not  a  general  provision  that  every  one  who  has  been  imprisoned  for  debt  for  twelve 
months  shall  be  discharged,  but  it  is  a  proviso  engrafted  on  the  discretionary  power 
given  to  the  commissioner  in  the  previous  part  of  that  section.  It  seems  to  us  to 
limit  [685]  the  imprisonment  after  the  final  order  is  refused  or  indetinitively  postponed, 
or  the  interim  order  is  not  renewed,  to  a  period  of  twelve  months.     This  will  apply 
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to  all  cases  in  which  the  defeiidaiit  is  entitled  to  the  Ijenefit  of  the  interim  order. 
Whether,  when  the  defendant  in  this  case  has  been  imprisoned  twelve  months  from 
the  27th  September,  lS4-i,  he  will  be  entitled  to  his  discharge  under  this  proviso,  is 
a  matter  to  be  hereafter  considered,  if  it  should  be  thought  necessary.  We  are  all 
clearly  of  opinion,  that  he  ought  not  to  be  discharged  on  the  present  application. 
Writ  refused. 

King  f  HoPKiN.s.  Jan.  29,  1845. — The  direction  on  a  writ  of  summons,  "to  T.  H., 
of  Wilson-street,  Finsburj'^,  in  the  city  of  IjOndon,"  (Wilson-street  being  in  fact 
in  the  county  of  Middlesex),  held  insufficient ;  although  the  plaintiff's  attorney 
stated  in  his  affidavit,  th;it,  at  the  time  when  the  writ  was  filled  up,  it  was 
believed  and  supposed  that  the  defendant's  residence,  in  Wilson-street,  Finsbury, 
was  in  the  city  of  London. 

[S.  C.  2  D.  &  L.  637  ;  14  L.  J.  Ex.  106  ;  9  Jur.  286.] 

A  rule  had  been  obtained,  calling  upon  the  plaintiff  to  shew  cause  why  the  writ  of 
summons  issued  in  this  cause,  and  the  copy  and  service  thereof,  should  not  be  set 
aside  for  irregularity,  with  costs.  The  writ  was  directed  "  to  Thomas  Hopkins,  of 
Wilson-street,  Finsbury,  in  the  city  of  London."  The  affidavits  of  the  defendant  and 
his  attorney,  on  which  the  rule  was  obtained,  stated  that  the  whole  of  Wilson-street, 
Finsbury,  was  in  the  countj'  of  Middlesex,  and  there  was  no  dispute  about  the 
boundaries  of  the  city  of  London  and  the  county  of  Middlesex.  The  affidavit  of  the 
plaintiffs  attorney,  in  opposition  to  the  rule,  stated,  that,  when  the  writ  was  filled 
up,  it  was  believed  and  supposed  that  the  residence  of  the  defendant,  situate  at 
No.  11  Wilson-street,  Finsbury,  was  in  the  city  of  London  ;  that  the  defendant  never 
was  served  with  the  writ,  but  a  copy  of  it  was  left  at  his  residence,  with  the  view  of 
applying  for  a  distringas. 

Bramwell  shewed  cause.  The  words  of  the  Uniformity  [686]  of  Process  Act 
(2  Will.  4,  c.  39,  s.  1)  are,  that,  "in  every  such  writ  and  copy  thereof,  the  place  and 
county  of  the  residence  or  supposed  residence  of  the  party  defendant,  or  wherein  the 
defendant  shall  be  or  shall  be  supposed  to  be,  shall  be  mentioned."  Now  the  affidavit 
of  the  plaintiff's  attornej'  shews  that  Wilson-street,  Finsbury,  "  in  the  city  of  London," 
was  mentioned  in  the  writ  as  the  supposed  residence  of  the  defendant  That  is  a 
sufficient  compliance  with  the  terms  of  the  statute.  Jelks  v.  Fry  (3  Dowl.  P.  C.  37) 
is  in  point.  There  "Yorkshire"  was  held  to  be  a  sufficient  description  of  the  county 
in  which  the  defendant  resided,  though  he  lived  at  Kingstone-upon-Hull,  which  is  a 
county  of  itself ;  on  the  ground,  that,  as  Kingstone-upon-Hull  was  in  Yorkshire,  the 
defendant  might  well  be  supposed  to  be  resident  in  that  county.  In  the  same  case, 
"Gray's  Inn,  London,"  was  held  a  sufficient  description  of  the  attorney's  place  of 
abode,  under  the  12th  section  of  the  act,  although  Gray's  Inn  is  not  in  the  city  of 
London.  In  Norman  y  .IFinier  (5  Bing.  N.  C.  279  ;  6  Scott,  378),  which  was  an  action 
on  a  promissory  note,  it  was  held  to  be  sufficient  to  direct  the  writ  of  summons  to 
the  place  where  the  note  was  dated,  as  the  supposed  residence  of  the  defendant. 
[Pollock,  C.  B.  That  was  a  correct  description  of  the  supposed  residence.  Alderson,  B. 
If  you  mention  a  supposed  residence,  you  must  descril)e  it  correctly.  Parke,  B.  Here 
the  defendant  could  not  be  supposed  to  be  resident  in  Wilson-street,  in  the  city  of 
London,  because  there  is  no  such  place.] 

Secondly,  the  objection  is  answered  by  the  fact  that  no  service  has  in  truth  been 
effected  in  this  case.  Nobody  but  the  defendant  in  the  cause  can  ap|)lv  to  set  .-iside 
the  wiit.  The  party  has  no  right  to  treat  it  as  a  service  for  the  mere  purpose  of 
coming  to  set  it  aside.  [Parke,  B.  lie  does  not  reside  where  you  say  he  does,  because 
no-[687]body  can  ;  but  there  is  no  doubt  he  was  the  person  you  meant.] 

T.  W.  Saunders,  in  support  of  the  rule,  cited  Hill  v.  Harcey  (2  C.  M.  &  R.  307) 
and  Leiois  v.  Newton  (id.  732). 

Pollock,  C.  B.  W^e  are  all  of  opinion  that  this  objection  must  prevail.  The 
statute  requires  that  the  place  and  county  of  the  defendant's  residence  or  supposed 
residence  shall  be  stated.  That  has  not  been  done  heie.  In  Levix  v.  Ncwion  the 
description  was,  "of  Symond's  Inn,  Cha'icery  Tiane,  in  the  city  of  London  ;"  and  there 
my  Brother  Parke  says — "The  act  imports  that  the  county  should  1)C  correctly  stated. 
If  it  had  appeared  distinctly  that  Symond's  Inn  was  not  in  London,  the  writ  would  be 
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bad."  Here  it  does  distinctly  appear  that  the  place  mentioned  in  the  writ,  and 
therein  described  to  be  in  the  city  of  London,  is  not  in  the  city  of  London.  The  rule 
must  therefore  be  absolute. 

Parke,  B.,  Alderson,  B.,  and  Eolfe,  B.,  concurred. 

Rule  absolute. 

[688]  Doe  d.  Burnham  v.  LEVERia)  Jan.  31,  1845. — The  defendant  in  eject- 
ment, before  judgment  had  been  moved  for  against  the  casual  ejector,  obtained 
leave  to  appear  and  plead  as  landlord,  and  obtained  the  usual  landlord's  rule,  and 
entered  into  the  usual  agreement  for  the  common  consent  rule.  These  were  duly 
delivered  to  the  lessor  of  the  plaintiff's  attorney,  with  a  plea  of  not  guilty.  The 
defendant  having  served  a  rule  to  reply,  the  lessor  of  the  plaintiii'  delivered  the 
replication  (the  similiter)  without  serving  a  copy  of  the  consent  rule,  which  had 
not  then  been  drawn  up.  The  Court  set  aside  the  replication  as  irregular,  not- 
withstanding an  affidavit  of  the  plaintiff's  attorney,  that  he  intended  to  try  at 
the  next  assizes,  that  he  had  never  been  requested  to  draw  up  the  consent  rule, 
or  he  would  have  done  so,  and  that  he  had  now  drawn  it  up;  and  that  the 
practice  is  to  draw  up  the  consent  rule  immediately  before  deliveiy  of  the  issue 
with  notice  of  trial,  and  to  annex  a  copy  of  it  to  the  issue  when  delivered. 

[S.  C.  2  D.  &  L.  644 ;  14  L.  J.  Ex.  107.] 

Li  this  action  of  ejectment,  the  defendant,  on  the  27th  November  last,  and  before 
judgment  had  been  moved  for  against  the  casual  ejector,  obtained  leave  to  appear  and 
plead  to  the  action  as  landlord  of  the  tenant  in  possession,  and  thereupon  obtained 
the  usual  landlord's  rule,  and  entered  into  the  usual  agreement  for  the  common  consent 
rule,  to  confess  lease,  entry,  ouster,  and  possession.  These  were  duly  delivered  to  the 
lessor  of  the  plaintiff's  attorney,  with  a  plea  of  not  guilty.  On  the  21st  January,  the 
defendant  served  a  rule  to  reply.  On  the  24th,  the  lessor  of  the  plaintiff  delivered 
the  replication  (the  similiter)  without  serving  a  copy  of  the  consent  rule,  which  in  fact 
had  not  then  been  drawn  up. 

Upon  affidavit  of  these  facts,  Hayes,  for  the  defendant,  had  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  the  replication  should  not  be  set  aside  for 
irregularity,  with  costs.  The  affidavit  of  the  attorney  of  the  lessor  of  the  plaintiff,  in 
answer  to  the  rule,  stated,  that  it  was  always  his  intention  to  try  the  cause  at  the 
next  assizes,  and  that  counsel  had  been  retained  accordingly  ;  that  the  agent  for  the 
lessor  of  the  plaintiff  had  never  been  requested  by  the  defendant,  or  his  attorney  or 
agent,  to  draw  up  the  consent  rule,  or  he  would  immediately  have  done  so  ;  that  he 
never  had  any  intention  to  deprive  the  defendant  of  the  benefit  of  the  consent  rule, 
and  that  he  had  now  drawn  up  the  same ;  and  that  the  practice  is  to  draw  up  the 
consent  rule  immediately  before  delivering  [689]  the  issue,  with  notice  of  trial,  and  to 
annex  a  copy  thereof  to  such  issue  when  delivered. 

Barstow  shewed  cause.  The  rule  to  reply  might  in  strictness  have  been  treated 
as  a  nullity  ;  for  the  defendant  delivered,  with  his  plea,  merely  the  agreement  to  enter 
into  the  consent  rule,  and  then,  assuming  that  there  was  such  a  cause  in  court  as 
Doe  d.  Burnham  v.  Lever,  he  serves  the  rule  to  reply  so  intitled,  whereas,  in  truth, 
until  the  consent  rule  was  actually  drawn  up,  there  was  no  such  cause  in  court.  The 
defendant  ought  first  to  have  required  the  lessor  of  the  plaintiff  to  draw  up  the 
consent  rule ;  if  he  had  refused  to  do  so,  application  might  have  been  made  to  the 
Court  to  compel  him.  Then,  the  lessor  of  the  plaintift'  having  waived  this  irregularity, 
and  delivered  the  replication,  the  defendant  has  no  right  to  turn  round  upon  him,  and 
object  that  that  is  irregular  without  the  consent  rule.  He  ought  at  least  to  shew  that 
there  has  been  a  refusal  or  neglect  to  draw  it  up,  after  lequest  to  do  so.  After  he  has 
served  a  rule  to  reply  intitled  in  the  cause,  the  lessor  of  the  plaintiff  has  a  right  to 
assume  the  consent  rule  to  have  been  duly  entered  into  between  the  parties.  The 
defendant  will  rely  on  Doe  d.  Blayney  v.  Savage  (4  Q.  B.  416).  There,  as  here,  the 
replication  had  been  delivered  without  any  consent  rule  having  been  drawn  up  ;  but 
there  is  this  difference,  that  there  the  lessor  of  the  plaintiff  had  been  applied  to  to 
draw  up  the  consent  rule,  and  had  refused ;  and  Lord  Denman,  C.  J.,  accordingly 

(«)  This  case  was  decided  by  Rolfe,  B.,  sitting  alone  to  hear  motions. 
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says — "The  plaintiff  has  replied,  but  refuses  to  draw  up  the  consent  rule."  Besides, 
the  rule  there  was  in  the  alternative,  to  sign  judgment  of  non  pros,  unless  the  consent 
rule  were  drawn  up  within  a  week ;  and  the  Court  made  the  rule  absolute  on  the 
ground  that  the  defendant  was  entitled  to  [690]  have  the  consent  rule  drawn  up,  in 
order  that  the  lessor  of  the  plaintiff  might  become  amenable  to  him  in  costs,  if  he  did 
not  prosecute  the  suit.  That  reason  does  not  apply  here,  because  in  this  case  the 
lessor  of  the  plaintiff  has  drawn  up  the  consent  rule  on  the  first  intimation  of  the 
objection. 

Hayes,  contra.  This  was  a  clear  irregularity-  When  the  plaintiff  is  ruled  to  reply, 
that  must  mean  to  reply  in  a  proper  manner,  by  delivering  the  consent  rule  with  the 
replication.  Without  that  the  defendant's  plea  is  a  nullity,  because  until  he  hjxs 
become  a  party  to  the  suit  by  agreeing  to  the  consent  rule,  he  cannot  plead.  So,  also, 
how  can  the  lessor  of  the  plaintiff'  take  any  step  in  the  cause  without  having  become 
a  party  to  it?  In  Doe  d.  Blayney  v.  Saiiuje,  Lord  Denman,  C.  J.,  says  expressly — 
"The  lessor  of  the  plaintiff'  is  no  party  to  the  suit  until  it  is  done,"  i.e.  until  the 
consent  rule  is  drawn  up.  That  was  a  direct  decision  that  the  replication  without  the 
consent  rule  is  irregular.  It  is  no  answer  to  say  that  the  lessor  of  the  plaintiff  has 
not  actually  refused  to  draw  up  the  consent  rule  ;  his  doing  so  is  a  necessary  step,  on 
his  part,  to  his  right  to  replv. 

lioLKE,  B.  It  seems  to  me  that  the  circumstance  which  e.xisted  in  the  case  of 
Doe  d.  Blayney  v.  Savage,  of  the  lessor  of  the  plaintiff'  refusing  to  draw  up  the  consent 
rule,  makes  no  real  diff'erence.  The  question  is,  what  right  can  a  person  have  to 
reply  who  has  not  made  himself  a  party  to  the  suiti  It  is  a  condition  precedent, 
therefore,  to  the  right  to  reply,  that  he  shall  enter  into  the  consent  rule.  No  doubt 
the  ordinary  practice  is  to  deliver  the  consent  rule  with  the  issue  ;  and  that  is  perfectly 
correct,  the  replication  being  in  truth  only  a  part  of  the  issue.  But  here  the  lessor  of 
the  plaintiff'  h;is  departed  from  the  ordi-[691]-nary  course,  and  delivered  a  replication 
without  and  independently  of  the  consent  rule,  which  is  clearly  irregular.  The  rule 
must  therefore  be  absolute. 

Rule  absolute. 


Doe  n.  Roberts  and  Others  v.  Roe.  Jan.  31,  18-15. — An  order  for  the  delivery 
of  particulars  does  not  operate  as  a  stay  of  proceedings,  unless  it  be  so  expressed. 
— The  rule  of  the  Judges  against  hearing  counsel  at  chambers  during  term  does 
not  apply  to  summonses  which  were  taken  out  and  returnable  in  vacation,  but 
were  adjourned  to  a  day  in  term. 

[S.  C.  2  D.  &  L.  673 ;  14  L.  J.  Ex.  101.] 

This  was  an  ejectment  for  the  recovery  of  certain  farms  in  Carnarvonshire,  claimed 
bj'  the  lessor  of  the  plaintiff'  Roberts  as  a  mortgagee.  The  declaration  was  ser\'ed  on 
the  15th  October,  1S4-4  ;  a  rule  for  judgment  against  the  casual  ejector  was  subse- 
quently obtained,  which  e.xpired  on  the  29th  November,  without  any  appearance 
having  been  entered.  On  that  day  two  summonses  were  obtained  on  the  part  of  a 
Mr.  Royle,  who  stated  that  he  intended  to  defend  as  landlord,  one  calling  upon  the 
lessors  of  the  plaintiff  to  deliver  particulars  of  the  premises  sought  to  be  recovered, 
and  for  a  stay  of  proceedings  in  the  meantime,  and  the  other  for  time  to  appear  and 
])lead  after  the  delivery  of  the  particulars.  On  the  20th  December,  these  summonses 
came  on  to  be  heard  before  Kolfe,  B.,  at  chambers  ;  when  his  Lordship,  after  hearing 
counsel  on  both  sides,  made  an  onler,  on  the  first  summons,  that  the  lessor  of  the 
plaintiff'  should  give  a  copy  of  the  description  of  the  premises  contained  in  the 
mortgage-deed,  and  on  the  other,  that  Mr.  Royle  should  have  a  week's  time,  after 
the  delivery  of  such  particulars,  to  appear  and  defend  as  landlord  for  such  of  the 
premises  as  were  in  the  possession  of  one  Evan  Williams,  (if  not  appearing  upon  the 
affidavits  that  Royle  claimed  to  be  the  landlord  of  any  other  part  of  the  premises 
in  question).  The  order  for  particulars  was  drawn  up  (by  the  mistake  of  the  judge's 
clerk,  as  w;is  JiUegetl  on  the  part  of  Mr.  Royle)  without  any  words  providing  that 
it  should  operate  as  a  sUiy  of  proceedings.  The  other  order  was  [692]  not  drawn  up 
or  served  On  the  21th  December,  accordingly,  the  lessor  of  the  plaintiff  signed 
judgment  in  the  action,  and  on  the  30th  the  writ  of  possession  was  executed.     On 

Ex.  Div.  IX.— 10 
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the  4th  ■Taniiary,  1815,  a  summons  was  obtained,  returnable  on  the  7th,  for  setting 
aside  the  judgment  as  irregular,  with  costs  ;  the  hearing  of  which  was  adjourned  to 
the  14th  January,  on  the  application  of  the  attorney  for  the  lessors  of  the  plaintiff,  in 
order  to  answer  the  affidavits  on  the  other  side.  On  the  14th  the  summons  came  on 
to  be  heard  before  Rolfe,  B.  The  clerk  of  the  attorney  for  the  lessors  of  the  plaintiff 
then  stated  to  his  Lordship,  that  a  brief  had  been  delivered  to  counsel  to  oppose  the 
summons,  and  requested  him  to  refer  it  to  the  Court,  or  to  adjourn  it  till  after  the 
term,  or  until  some  other  time  when  counsel  could  be  heard.  The  learned  Baron 
stated  that  there  was  a  rule  of  the  judges  that  counsel  should  not  be  heard  at 
chambers  during  term,  and  desired  the  clerk  to  state  the  nature  of  his  objection  to 
the  application,  and  offered  to  adjourn  the  summons  until  the  next  day,  to  enable 
him  to  do  so  ;  this,  however,  he  declined  to  do,  and  the  learned  Judge  thereupon 
heard  the  summons  ex  parte,  and  made  an  order  in  the  terms  of  it,  for  setting  aside 
the  judgment  with  costs,  considering  that  the  order  for  particulars  operated  as  a  stay 
of  proceedings,  although  no  express  terms  for  that  purpose  were  inserted  in  it,  and 
therefore  that  the  judgment  signed  before  the  delivery  of  particulars  was  irregular. 

Welsby  having  obtained  a  rule,  calling  on  Mr.  Royle  to  shew  cause  why  this 
order  should  not  be  rescinded,  unless  he  agreed  that  it  should  be  amended  by  the 
judgment  being  set  aside  on  payment  of  costs,  instead  of  being  set  aside  with  costs, 

Martin  now  shewed  cause.  An  order  for  particulars  operates  as  a  stay  of 
proceedings,  although  no  express  [693]  clause  to  that  effect  be  introduced  into  it.  It 
is  so  stated  in  all  the  books  of  practice.  Thus,  in  Jervis's  Rules,  p  72,  n.,  it  is  said 
(referring  to  the  rule  of  Hilar}'  Term,  2  Will.  4,  s.  48) — "If  an  order  for  particulars 
is  made,  it  stays  proceedings,  and  the  defendant  cannot,  until  that  order  is  rescinded, 
sign  judgment  of  non  pros.  [Parke,  B.  That  is,  if  made  in  the  ordinaiy  form.]  So, 
in  Bagley's  Practice,  p.  115 — "An  order  for  particulars,  unless  it  be  expressly  framed 
to  prevent  this  result,  operates  as  a  stay  of  proceedings  from  the  time  the  order  is 
served  until  the  particulars  are  delivered  under  it."  [Parke,  B.  What  is  there 
meant  is,  that  the  order  operates  as  a  stay  of  proceedings,  unless  the  words  to  that 
effect,  which  always  appear  in  the  printed  forms,  are  struck  out.]  In  Tidd's  Pr.  597, 
(9th  edit.),  it  is  stated  generally,  that  an  order  for  particulars  "operates,  when  drawn 
up  and  served,  as  a  stay  of  proceedings  till  the  particulars  are  delivered."  [Piatt,  B., 
referred  to  the  form  given  in  the  Appendix  to  Tidd's  Pr.,  which  provides  expressly 
for  a  stay  of  proceedings.  Alderson,  B.  The  judges  very  often  make  orders  for  the 
delivery  of  particulars  without  a  stay  of  proceedings.  Parke,  B.  The  text  books 
are  speaking  of  the  order  when  drawn  up  in  the  usual  form,  with  a  stay  of  proceedings.] 
Here  it  was  merely  by  a  mistake  of  the  Judge's  clerk  that  that  was  not  done.  And 
after  the  refusal  of  the  attorney's  clerk  to  enter  into  the  question  before  the  learned 
Judge  at  chambers,  the  parties  ought  not  to  be  permitted  to  come  to  set  aside  his 
order.  At  all  events,  the  defendant  is  entitled  to  have  the  costs  of  coming  to  the 
Court. 

Jervis,  (Welsby  with  him),  in  support  of  the  rule.  The  lessors  of  the  plaintiff 
ought  to  have  their  costs,  for  their  judgment  was  perfectly  regular,  and  they  were 
justified  in  this  application,  inasmuch  as  the  learned  Judge  was  wrong  in  making  the 
order.  Besides,  the  nominal  defendant  in  [694]  ejectment  cannot  have  costs :  Doe  d. 
Vernon  v.  Roe  (7  Ad.  &  Ell.  14;  2  Nev.  &  P.  257),  Goodright  d.  Ward  v.  BadiiUe 
(2  W.  Bla.  763).  The  learned  Judge  was  wrong  also  in  refusing  to  hear  counsel  on 
the  summons,  as  it  was  returnable  in  vacation,  and  only  came  on  to  be  heard  in  term 
by  adjournment. 

The  Court  (c)  held,  that  the  order  for  particular.?,  having  been  in  fact  drawn  up 
and  served  without  the  clause  for  a  stay  of  proceedings,  could  not  so  operate,  and  the 
judgment  was  therefore  regular,  and  could  be  set  aside  only  on  payment  of  costs  :  and 

Alderson,  B.,  said,  that  this  was  a  case  in  which  counsel  ought  to  have  been 
heard  ;  that  the  rule  of  the  judges  applied  only  to  original  summonses  returnable  in 
term,  the  reason  of  the  rule  being,  that,  in  cases  where  the  assistance  of  counsel  is 
considered  necessary,  the  parties  should  appl}'  to  the  Court:  here  thev  could  not  do 
so,  because  the  summons  was  obtained  and  was  returnable  in  vacation. 

Rule  absolute  without  costs ;  the  judgment  to  be  set  aside  on  payment  of  costs. 

(c)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Piatt,  B. 
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[695]  Green,  Executor  of  John  Gosnell  v.  Price.  Jan.  27,  1845. — By  deed, 
reciting  that  A.  &  B.  carried  on  business  as  perfumers  in  copartnership,  and  that 
it  had  been  agreed  between  them  that  B.,  in  con.sideration  of  £2100,  should 
assign  to  A.  his  moiety  of  the  good-will,  stock  in  trade,  &c.,  of  the  co-partnership, 
B.,  in  consideration  thereof,  covenanted  that  he  would  not,  at  any  time  during  his 
life,  carry  on  the  trade  of  a  perfumer  within  the  cities  of  London  and  West- 
minster, or  within  the  distance  of  600  miles  from  the  same  respectively  ;  and  for 
the  observance  of  this  covenant  he  bound  himself,  his  heirs,  &c.,  to  A.,  his  executors, 
itc,  in  the  sum  of  £5000,  by  way  of  liquidated  damages,  and  not  of  penalty : — 
Held,  that  this  covenant  was  divisible,  and  was  good  so  far  as  it  related  to  the 
cities  of  London  and  Westminster,  though  void  as  to  the  600  miles  ;  that  a  breach, 
that  the  defendant  carried  on  the  trade  in  the  city  of  London,  was  good  ;  and 
that  A.  was  entitled  to  recover,  in  respect  of  such  breach,  the  whole  sum  of 
£5000. 

[S.  C.  14  L.  J.  Ex.  105;  9  Jur.  857:  affirmed  16  M.  &  W.  346.  Referred  to, 
IFallis  V.  Smith,  1882,  21  Ch.  I).  249  ;  GoldsoU  v.  Goldman,  [1915]  1  Ch.  296.] 

This  was  an  action  of  covenant,  brought  by  the  plaintiff  as  surviving  executor  of 
John  Gosnell.  The  declaration  stated,  that  by  a  certain  indenture,  dated  &c.,  made 
between  the  defendant  and  the  said  John  Gosnell,  reciting  that  the  defendant  and 
Gosnell  carried  on  business  as  perfumers  in  co-partnership,  and  that  it  had  been  agreed 
between  them  that  the  defendant,  in  consideration  of  the  sum  of  £2100,  should 
assign  to  Gosnell  his  the  defendant's  moiety  of  the  goodwill,  fixtures,  leaseholds,  and 
stock  in  trade  of  the  co-partnership,  he  the  defendant,  in  consideration  thereof,  did, 
for  himself,  his  heirs,  &c.,  covenant  with  the  said  John  Gosnell,  his  executors,  &c., 
that  he  the  defendant  should  not  nor  would,  at  any  time  during  his  life,  use,  exercise, 
or  carry  on,  within  the  cities  of  London  and  Westminster,  or  within  the  distance  of 
600  miles  from  the  same  respectively,  the  trade  or  business  of  a  perfumer,  toy-man, 
and  hair  merchant,  or  any  other  trade  or  business  lately  carried  on  by  them  the  said 
defendant  and  John  Gosnell  in  co-partnership  ;  and  for  the  observance  of  this  covenant, 
he  the  defendant  did  thereby  bind  himself,  his  heirs,  &c.,  to  the  said  John  Gosnell,  his 
executors,  &c.,  in  the  sum  of  £5000,  as  and  by  way  of  liquidated  damages,  and  not  of 
penalty,  &c.  Breach,  that,  after  the  decease  of  the  said  John  Gosnell.  to  wit,  on  &c., 
the  defendant  used  and  exercised  and  carried  on,  within  the  said  city  of  London,  to  wit, 
at  No.  28  Lombard-street,  in  the  said  city,  in  his  the  defendant's  name,  and  for  his 
the  defendant's  use,  benefit,  and  advanfcige,  the  trade  or  business  of  a  perfumer,  toy- 
man, anil  hair  merchant,  contrary  to  the  said  covenant. 

The  defendant  set  out  the  deed  on  oyer,  and  then  pleaded,  [696]  first,  non  est 
factum  ;  secondly',  that  the  .said  cities  of  London  and  Westminster,  and  the  said  distance 
of  600  miles  from  the  same  respectively,  in  the  said  indenture  mentioned,  and  within 
which  the  defenda?it  was  by  the  said  indenture  prohibited  from  carrying  on  trade  as 
aforesaid,  comprised  and  included  the  whole  kingdom  of  England,  the  dominion  of 
Wales,  and  the  town  of  Berwick-upon-Tweed,  together  with  a  large  portion,  to  wit, 
nineteen-twentieths  of  the  kingdom  of  Scotland,  and  therefore  the  said  supposed 
covenant  was  and  is  void  in  law.     Verification. 

Dcmurier  to  the  second  plea,  and  joinder. 

Martin,  in  support  of  the  demurrer.  The  question  raised  in  this  case  is  identical 
with  that  which  was  decided  in  Chesman  v.  Nainhij  (2  Ld.  Kaym.  1456  ;  2  Stra.  7;?9)  and 
Mallan  v.  May  (11  M.  i^  \V.  653),  viz.  that  a  covenant  in  restraint  of  trade  may  be 
good  in  part,  though  bad  as  to  the  remainder.  Here  tlie  breach  which  relates  to  the 
trading  in  London  and  \Vestminster  is  good.  The  case  cannot  possibly  be  distinguished 
from  that  of  Mallan  v.  Maij.     The  Court  called  upon 

Cowling,  contra.  This  case  is  materiall\'  distinguishable  from  Mallan  v.  May.  It 
may  be  conceded,  that,  where  a  deed  contains  a  covenant  to  do  several  things,  some 
of  which  are  void,  but  are  separable  from  the  others,  the  law  will  reject  the  bad  part 
of  the  covenant,  and  compel  the  peiformance  of  the  remainder;  but  where  the  whole 
makes  up  one  contract,  the  several  parts  of  which  are  depenrlent  one  upon  another, 
the  Court  cannot  distinguish  them,  since  that  would  be  to  make  a  dillerent  contract 
for  the  parties.     Hero  it  appears  from  the  deed,  that  these  jjarties,  having  determined 
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their  previous  partnership,  agreed  for  the  sale  of  the  trade  and  goodwill  to  Gosnell, 
the  continuing  partner,  and  that,  to  protect  him  in  the  exercise  of  it,  [697]  the  defen- 
dant Price  was  not  to  carry  on  the  same  trade  within  certain  limits,  i.e.  within  an 
entire  district,  including  London  and  Westminster,  and  all  places  within  a  distance  of 
600  miles  from  them.  The  parties  are  therefore  endeavouring  illegally  to  contract  for 
the  sale  of  a  monopoly  of  trade  over  this  wide  district.  That  is  an  entire  contract,  for 
the  breach  of  which  it  is  that  the  £5000  is  to  be  paid  ;  that  is,  if  it  be  violated  as  to 
any  part  of  that  entire  district.  If  the  contract  be  divisible,  why  is  that  large  sum  to 
be  paid  at  all  events  1  It  is  plain  that  the  value  of  the  business,  throughout  the  entire 
district  to  which  the  prohibition  applies,  was  valued  at  that  amount.  If  that  be  not 
so,  the  prohibition  is  void  on  another  ground,  because  it  can  be  supported  only  so  far 
as  it  is  I'equired  for  the  reasonable  protection  of  the  party.  In  Mallan  v.  May  the  action 
was  brought  for  unliquidated  damages  ;  here  it  is  in  covenant  for  the  £5000.  Besides, 
the  attention  of  the  Court  was  not  drawn,  in  that  case,  to  the  point  now  urged, 
viz.  that  the  sum  to  be  paid  is  proportioned  to  the  district  within  which  the  prohibition 
applies.  [Parke,  B.  That  is  an  assumption.  It  is  an  agreement,  for  a  good  considera- 
tion, not  to  carry  on  the  trade  within  certain  limits,  which  is  valid  as  to  London  and 
Westminster ;  and  £5000  is  to  be  paid  for  any  breach  of  it.  If  it  had  stated  that  the 
testator  had  purchased  the  exclusive  monopoly  within  those  limits  for  the  sum  of 
£5000,  and  that  that  sum  was  to  be  paid  for  any  breach  of  it  throughout  those  limits, 
there  would  be  something  in  your  argument,  because  you  might  say  that  it  was  a 
contract  the  consideration  for  which  has  partly  failed,  and  that  it  is  not  divisible.  But 
here  the  contract  is,  that  the  defendant  shall  not  cany  on  the  trade  in  London  or 
in  Westminster,  or  in  any  place  within  a  radius  of  600  miles  from  London  or  from  West- 
minster. Alderson,  B.  The  case  is  perfectly  undistinguishable  from  Mallan  v.  May. 
I  agree  that  you  cannot  separate  the  600  miles.]  There  are  several  cases  on  this  subject 
■which  were  [698]  not  cited  in  Mallan  v.  May.  In  Claygate  v.  Bachelw  (Owen,  143  ; 
Cro.  Eliz.  872),  an  agreement  not  to  carry  on  trade  as  a  haberdasher  "within  the 
county  of  Kent,  or  within  the  cities  of  Canterbury  and  Rochester,"  was  held  bad. 
If  the  rule  now  contended  for  be  correct,  why  might  not  the  Court  in  that  case  have 
rejected  the  words  "  the  county  of  Kent,"  and  confined  the  breach  to  the  cities  of 
Canterbury  and  Rochester  ?  [Alderson,  B.  Perhaps  the  breach  there  was  for  practising 
in  the  county  of  Kent.  Pollock,  C.  B.  The  case,  however,  was  not  decided  on  the 
ground  of  the  covenant  being  partly  good  and  partly  bad,  but  of  its  being  bad  alto- 
gether :  it  is  therefore  no  authority  at  present.  In  later  times  the  Courts  have  thought 
that  reasonable  restraints  of  trade  ai-e  good,  and  that  commerce  is  benefited  thereby, 
because  they  make  the  trade  valuable  to  those  who  carry  it  on.  Claygate  v.  Bachelor 
went  upon  the  ground  that  all  restraints  of  trade  were  bad,  however  limited.]  The 
case  is  referred  to,  apparently  with  approbation,  in  MiMiclv.  Reynolds  {I  P.  Wms.  181), 
where  the  doctrine  was  laid  down,  that  a  bond  or  covenant  restraining  a  party  from 
carrying  on  trade  in  a  particular  place  is  valid,  if  made  upon  a  reasonable  consideration. 
[Parke,  B.  All  that  doctrine  about  the  adequacy  of  the  consideration  has  been  upset 
by  Hitchcock  v.  Coker  (1  Scott,  N.  R.  123  ;  1  Man.  &  6.  195).  The  true  question  is, 
whether  the  contract  is  injurious  to  the  public  or  not :  if  it  be,  it  is  void  ;  if  it  be  not, 
the  parties  may  contract  for  what  consideration  they  please.]  In  Hindc  v.  Gray  {I  Scott, 
N.  R.  123  ;  1  Man.  &  G.  195),  the  covenant  was  not  to  carry  on  the  trade  of  a  brewer 
"  in  Sheffield  or  elsewhere,"  which  was  held  void.  [Pollock,  C.  B.  The  point  which 
we  are  now  upon  did  not  at  all  arise  in  that  case.  The  breach  there  was  for  carrying 
on  the  trade  in  Sheflield  and  elsewhere.]  The  breach  was  separable,  as  much  as  in  the 
present  case.  [Pollock,  C.  B.  That  point  was  not  [699]  taken  :  nobody  adverted  to 
the  distinction.]  The  Court  must  be  taken  to  have  proceeded  on  the  ground  that  it 
could  not  be  separated  ;  that  when  parties  enter  into  an  illegal  contract,  the  Court  will 
not  make  a  better  contract  for  them.  [Pollock,  C.  B.  It  is  not  like  a  contract  to  do 
an  illegal  act ;  it  is  merely  a  covenant  which  the  law  will  not  enforce  ;  but  the  party 
may  perform  it  if  he  chooses.]  Clerk  v.  The  Governors  of  the  Company  of  Tailors  of 
Exeter  (3  Lev.  241)  is  another  authority  that  this  covenant  is  void  in  toto. 
[Pollock,  C.  B.  The  policy  of  the  law  has  been  altered  since  that  time ;  it  has  been 
found  to  be  beneficial  to  commerce  that  there  should  be  such  restraints  to  some  extent, 
and  the  Courts  thereupon  retraced  their  steps.  Parke,  B.  We  are  not  now  to 
determine  whether  the  plaintift'  is  entitled  to  recover  the  stipulated  damages  of 
£5000,  but  only  whether  there  has  been  a  breach  of  the  covenant :  whether  he  is  to 
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recover  the  £5000,  or  only  such  damages  as  he  can  prove,  will  be  a  question  here- 
after.] 

Pollock,  C.  B.  It  appears  to  me  that  this  case  is  governed  by  the  decision  in 
Mallan  v.  i[<vj,  which  is  founded  on  Chesman  v.  Nainhy,  and  therefore  that  our  judgment 
must  be  for  the  plaintilT. 

Pakke,  U.  This  case  is  exactly  like  Mallan  v.  May,  and  I  see  no  reason  to  be 
dissatisfied  with  that  decision. 

Alderson,  B.  I  am  of  the  same  opinion.  It  is  impossible  to  distinguish  the  case 
from  Mallan  v.  May.  These  are  separate  districts,  and  the  breach  is  for  practising  in 
a  district  in  which  it  was  perfectly  lawful  to  stipulate  that  the  defendant  should  not 
practise. 

Judgment  for  the  plaintiff. 

[700]  The  writ  of  inquiry,  to  assess  the  damages  on  the  demurrer,  was  executed 
(by  order  of  a  Judge)  before  Pollock,  C.  B.,  at  the  sittings  in  London  after  Hilary 
Term,  when  the  jury,  under  his  Lordship's  direction,  assessed  the  damages  at  the  full 
sum  of  £.5000.     In  Easter  Term  (April  16), 

Jervis  moved  for  a  rule  to  shew  cause  why  there  should  not  be  a  new  assessment 
of  damages.  This  sum  of  £5000  is  not  to  be  considered  as  liquidated  damages,  but 
as  a  penalty.  The  rule  established  by  the  cases  seems  to  be,  that  where  there  is  a 
covenant  to  do  one  specific  thing,  or  to  pay  a  specific  sum  in  case  of  non-performance, 
that  sum  is  no  doubt  to  be  considered  as  liquidated  damages  ;  but  where  difi'erent 
things,  of  various  degrees  of  importance,  are  to  be  performed,  then,  notwithstanding 
the  expression  of  the  parties  to  the  contrary,  the  law  considers  the  sum  as  a  penalty, 
to  be  proportioned  to  the  actual  damage,  and  not  as  liquidated  damages.  In  deter- 
mining this  question,  the  intention  of  the  parties  is  to  be  looked  to.  Here  it  is  plain 
that  the  £5000  was  to  be  the  price  of  a  total  abstaining  from  the  business  of  a  per- 
fumer throughout  the  entire  district  mentioned  in  the  deed.  Keinhle  v.  Fiirren  (6  Bing. 
141  ;  .3  M.  &  P.  425)  is  an  authority  for  the  defendant.  There  the  covenant  was,  that, 
on  a  breach  liy  either  of  the  parties,  the  one  should  paj'  to  the  other  the  sum  of  £1000, 
"  which  sum  was  to  be  liquidated  and  asceitained  damages,  and  not  a  penalty  or  penal 
sum,  or  in  the  nature  thereof:"  it  was  held,  nevertheless,  that  the  £1000  was  to  be 
considered  as  a  penalty,  and  not  as  liquidated  damages.  He  referred  also  to  AslUy 
V.  If'eldon  (2  Bos.  &  P.  346),  Boys  v.  Ancell  (5  Bing.  i\.  C.  390 ;  7  Scott,  364) ;  and 
Mallan  v.  May  (11  M.  &  W.  653). 

Pollock,  C.  B.  I  think  there  is  no  ground  for  a  rule  [701]  in  this  case.  It  is 
impossible  that  the  parties  could  have  used  stronger  language  than  they  have  done 
here,  to  manifest  their  intention  that  the  sum  to  be  paid  should  be  liquidated  and 
asceitained  damages,  and  not  in  the  nature  of  a  penalty. 

Pakke,  B.  I  am  of  the  same  opinion,  and  think  that  the  words  of  the  deed  in 
this  case  are  too  plain  to  leave  room  for  any  doubt.  The  principle  i.s,  that,  although 
the  parties  may  have  used  the  term  "liquidated  damages,"  yet  if  the  Court  can  see, 
upon  the  whole  of  the  instrument  taken  together,  that  there  was  no  intention  that  the 
entire  sum  should  be  paid  absolutely  on  non-performance  of  any  of  the  stipulations  of 
the  deed,  they  will  reject  the  words,  and  consider  it  as  being  in  the  nature  of  a  penalty 
only.  In  Ktiahlc  v.  Farmi,  there  was  a  stipulation  that  the  plaintid'  should  pay  the 
defendant  31.  6s.  8d.  during  every  night  that  the  theatre  should  be  open  for  perform- 
ance ;  and  the  object  of  the  deed  was  to  secure  the  defendant's  performing  regularly  ; 
and  there  the  Court  rejected  the  words  "  liquidated  damages,"  because  it  was  absurd 
to  suppose  that  the  parties  intended  the  whole  sum  of  £1000  to  be  payable  by  the 
plaintiff,  if  he  once  omitted  to  pay  the  defendant  his  31.  6s.  8d.  But  here  there  is  a 
distinct  agreement  by  the  defendant  to  ])ay  the  sum  of  £5000,  if  he  sets  up  in 
business  in  any  place  within  the  prohibited  limits.  The  parties  stipulate,  in  cases  of 
this  kind,  for  the  payment  of  a  certain  sum  of  money  absolutely,  from  the  diificulty 
of  ascertaining  the  precise  amount  of  the  damage  they  may  suffer  from  a  breach  of 
the  covenant. 

Aldeks(jn,  B.  Where  the  deed  contains  several  stipulations,  of  various  degrees 
of  importance,  as  to  some  of  which  the  damages  might  be  considered  licjuidated,  whilst 
for  others  they  might  be  deemed  unli(piidated,  and  a  sum  of  money  is  made  payable 
upon  a  breach  of  any  of  them,  [702]  the  Courts  have  held  it  to  be  a  penalty  only,  and 
not  liquidated  damages.  But  where  the  damage  is  altogether  uncertain,  and  yet  a 
definite  sum  of  money  is  expressly  made  pa}'able  in  respect  of  it,  by  way  of  liquidated 
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damages,  those  words  must  be  read  in  their  ordinary  sense,  and  cannot  he  construed 
to  import  u  penalty. 

RoLFE,  B.  I  am  of  the  same  opinion.  It  appears  to  me  that  we  could  not  decide 
otherwise,  without  holding  that  no  engagement  for  the  payment  of  liquidated  damages 
could  legally  be  made  in  any  case. 

Kule  refused. 

HuBBART  V.  PHILLIP.S.  Jan.  31,  1845. — Where  an  attorney  brings  an  action  without 
the  authority  of  the  plaintiff',  the  defendant  may  apply  to  the  Court  to  stay  the 
proceedings,  and  compel  the  attorney  to  pay  the  costs  of  his  defence. 

[S.  C.  2  D.  &  L.  707 ;  14  L.  J.  Ex.  103.  Followed,  Bayly  v.  Bnckland,  1847,  1  Ex.  7. 
Applied,  Bowen  v.  Bowen,  1873,  Ir.  E.  7  Eq.  251.  Referred  to,  Beynolds  v.  Howell, 
1873,  L.  R.  8  Q.  B.  399.] 

A  rule  having  been  obtained  by  the  defendant,  calling  upon  the  plaintiff"'s  attorney 
to  shew  cause  why  all  proceedings  should  not  be  stayed,  and  why  he  should  not  pay 
to  the  defendant  the  costs  of  his  defence  to  the  action,  on  the  ground  that  he  had 
commenced  the  action  without  any  authoritj'  from  the  plaintiff', 

Watson  now  shewed  cause.  This  rule  cannot  be  supported  :  for  although  the 
plaintifl''s  attorney  had  no  authority  to  commence  the  action,  the  defendant  was  not 
the  person  entitled  to  make  the  application.  The  only  person  entitled  to  move  to  set 
aside  the  proceedings  is  the  plaintiff'  himself :  Doe  d.  Hammek  v.  FiUk(2  Chit.  Rep.  170), 
l>oe  d.  Shqilierd  v.  Boc  (id.  171).  The  only  exception  to  that  rule  is,  where  the  attorney 
is  shewn  to  be  insolvent,  because  there  the  defend-[703]-ant  has  no  remedy  :  Anony- 
mmis  (1  Salk.  88).  [Alderson,  B.  If  two  persons  suff'er  by  an  attorney's  wrongfully 
taking  a  step  without  authority,  are  they  not  both  to  have  a  remedy?  Why  may  not 
either  party  apply?  They  are  both  aggrieved.]  In  all  cases  the  application  is  made 
by  the  plaintiff',  as  in  Doe  d.  Dalies  v.  Eytoii,  (3  B.  &  Adol.  785).  [Alderson,  B.  Yes, 
it  generally  does  so  happen.  Parke,  B.  In  Bobson  v.  Eaton  (1  T.  R.  62),  it  was  held 
that  if  a  defendant,  being  sued  for  a  debt,  pays  money  to  the  attorney  suing  him  on 
behalf  of  the  person  to  whom  he  owes  it,  but  who  in  fact  is  suing  without  authority, 
he  is  not  discharged  by  such  payment.  The  defendant  ought,  therefore,  to  be  allowed 
to  make  this  application.] 

Cleasby,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Per  Curiam.     The  rule  must  be  made  absolute. 

Rule  absolute. 


[704]  Capner  and  Others  v.  Mincher,  Guest,  and  Others.  Jan.  28,  1845. — 
A  defendant  being  under  terms  to  plead  issuably,  applied  for  leave  to  plead 
sevei'al  pleas,  which  were  objected  to  by  the  plaintiff's  as  being  non-issuable ; 
notwithstanding  which,  the  Judge  made  the  order  allowing  the  pleas.  The  pleas 
having  been  pleaded  pursuant  to  the  order,  the  plaintiff'  signed  judgment  as  for 
want  of  a  plea : — Held,  that  the  plaintiff"  was  right  in  signing  judgment,  the  pleas 
being  clearly  non-issuable. 

[S.  C.  14  L.  J.  Ex.  209.] 

Assumpsit  on  a  promissory  note  for  3051.  5s.  6d.,  payable  to  the  plaintiff's,  or  order, 
on  demand,  with  a  count  on  an  account  stated.  The  defendants,  being  under  terms 
to  plead  issuabl}%  obtained  the  following  order  for  leave  to  plead  several  pleas  : — 

"Upon  reading  the  order  of  the  Hon.  Mr.  Baron  Rolfe,  it  is  ordered  that  the 
defendants,  Edward  Mincher  and  Guest,  be  at  liberty  to  plead  several  matters,  viz : — 

"First — To  the  first  count,  that  the  defendants  did  not  make  the  note  therein 
mentioned. 

"Second — To  ditto,  that  the  note  was  made  subject  to  an  agreement  that  the 
defendants  should  have  notice  before  proceedings  were  commenced,  but  that  no  notice 
was  ever  given. 

"  Third — To  ditto,  that  the  note  was  made  subject  to  an  agreement  that  payment 
of  it  should  not  be  enforced  unless  default  were  made  by  William  Mincher,  one  of  the 
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makers,  in    payment  of   certain    instalments,  and    that   the    said    instalments  were 
regularly  paid. 

"Fourth — To  the  last  count,  nunquam  indebitatus.  "By  the  Court." 

Pleas  having  been  delivered  pursuant  to  the  above  order,  the  plaintiffs  signed 
judgment  for  want  of  a  plea.  An  affidavit  having  been  made  verifying  the  pleas,  and 
stating  that  the  Judge  had  made  the  order  allowing  them,  notwithstanding  they  were 
objected  to  on  behalf  of  the  plaintiffs  as  being  non-issuable  pleas, 

Montat;ue  Smith  now  moved,  upon  that  affidavit,  for  a  rule  to  shew  cause  why  the 
judgment  should  not  be  set  [705]  aside.  Although  there  may  have  been  good  ground 
of  special  demurrer  to  these  pleas,  they  are  not  to  be  treated  as  non-issuable.  [Parke,  B. 
They  would  not  decide  the  action  one  way  or  the  other.]  The  agreement  may  be  in 
writing,  though  the  pleas  do  not  allege  that  it  is.  The  only  question  now  is,  whether 
the  pleas  were  issuable  or  not.  [Alderson,  B.  Proof  of  a  parol  agreement  would 
support  your  plea,  and  so  an  issue  would  be  proved  for  you,  perfectly  beside  the  merits 
of  the  case,  and  which  you  were  under  terms  not  to  raise.]  The  pleas  were  allowed 
by  a  Judge's  order,  which  purports  to  be  an  order  of  the  Couit.  [Alderson,  B.  When 
we  make  an  order  at  chambers  allowing  several  pleas,  we  do  not  consider  whether 
they  are  issuable  or  not,  because  we  know  that  if  the  defendant  is  under  terms,  ;iud 
they  are  not  issuable,  the  plaintifT  may  sign  judgment.  Parke,  B.  You  admit  that 
the  pleas  are  bad  unless  they  state  the  agreement  to  be  in  writing.]  It  appears  to 
have  been  so  decided  in  Adams  v.  IFoidky  (1  M.  &  W.  374),  but  the  defendants  may 
desire  to  question  the  correctness  of  that  decision. 

Per  Curiam.  We  think  the  second  is  clearly  a  non-issuable  plea,  and  therefore  that 
the  plaintiffs  were  right  in  signing  judgment. 

Rule  refused. 


[706]  The  Clarence  Railway  Company  v.  The  Great  North  of  England, 
Clarence,  and  Hartlepool  Junction  Kailw.ay  Company.  Jan.  20, 184.5. — 
An  act  of  Parliament,  for  making  the  Great  North  of  England,  \'c.  Junction 
Railway  (1  Vict.  c.  xcv.)  provided,  by  s.  4,  that  nothing  therein  contained  should 
authorize  the  railway  company  to  take  any  land  without  the  consent  of  the  owner. 
The  43rd  section  regulated  the  mode  of  ciossing  other  railwa3's.  The  Court  of 
Queen's  Bench  having  decided,  that,  under  this  act,  the  company  had  no  power  to 
cross  another  railwaj'  (the  Clarence  Railway)  without  the  consent  of  the  proprietors, 
a  subsequent  act  of  Parliament  of  the  same  company,  6  &  7  Vict.  c.  l.xx.xii.  s.  20, 
after  reciting  that  under  the  former  act  the  company  had  power  to  carry  their 
railway  across  the  line  of  the  Clarence  Railway  with  the  consent  of  the  proprietors, 
enacted,  that,  notwithstanding  anything  in  the  first  act,  it  should  be  l:iwful  for 
the  Junction  Railway  Company  to  carry  their  railway  over  the  Clarence  Railway 
by  means  of  a  bridge,  without  its  being  necessary  to  obtain  the  con.sent  of  that 
company,  provided  that  the  crossing  should  be  made  as  in  the  first  act,  except  as 
regarded  the  prior  consent  of  the  owners  of  such  railway.  The  21st  section 
enacted,  that  the  Junction  Railway  Company  should  construct  a  bridge  over  the 
Clarence  Railway  in  the  maimer  agreed  upon  between  the  engineers  of  the  two 
companies ;  and,  in  case  of  the  Clarence  Railway  engineer  not  assenting  to  the 
plan  of  the  Junction  Railway  engineer  within  three  weeks,  the  manner,  &c.  of 
constructing  the  bridge  should  be  referred  to  the  county  surveyor. — The  engineer 
of  the  Junction  Railway  Company  submitted  a  plan  of  a  bridge  over  the  Clarence 
Railway  to  the  engineer  of  the  Clarence  Railway,  and  on  the  latter  not  assenting 
thereto  within  three  weeks,  referred  the  matter  to  the  county  surveyor,  who 
decided  that  a  certain  bridge  should  be  built  over  the  Clarence  Railway,  and  that 
it  should  rest  upon  their  land.  The  Junction  Railway  Company  afterwards 
purchased  land  of  another  party,  and  gave  notice  to  the  Clarence  Company  of 
their  intention  to  abandon  the  awaid  of  the  surveyor.  The  surveyor  then  made 
a  secotid  award,  by  which  he  decided  that  another  bridge  should  be  made  over 
the  Clarence  Railway.  This  bridge  was  made  against  the  consent  of  the  Clarence 
Railway  Company,  but  it  did  not  rest  upon  or  touch  their  land  ; — Held,  first,  that 
the  Junction  Railway  Company  had  no  right,  without  the  consent  of  the  Clarence 
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Company,  to  build  the  bridge  according  to  the  first  decision  of  the  county 
surveyor ;  secondly,  that,  as  the  surveyor  had  no  power  to  direct  a  bridge  to  be 
built  upon  land  without  the  consent  of  the  owner,  his  first  decision  was  not 
binding,  and  he  was  at  liberty  to  make  another  ;  thirdly,  that  the  abandonment 
by  the  Junction  Railway  Company  of  the  first  decision  of  the  surveyor  did  not 
operate  as  a  release  of  their  right  to  build  any  bridge  whatever  over  the  Clarence 
Railway  ;  and,  fourthly,  that  the  Junction  Railway  Company  had  the  right  of 
placing  temporary  scaftblding,  &c.  on  the  land  of  the  Clarence  Railway,  if  such 
act  was  necessary  for  the  construction  of  the  bridge. 

[S.  C.  14  L.  J.  Ex.  137:  in  Equity,  2  Railw.  Cas.  763;  3  ibid.  60.5:  in  Queen's 
Bench,  3  Railw.  Cas.  426 ;  4  Q.  B.  46 ;  3  G.  &  D.  389 ;  7  Jur.  6.5.] 

This  was  a  special  case,  sent  by  the  Vice-Chancellor  Knight  Bruce  for  the  opinion 
of  this  Court. 

The  company  of  proprietors  of  the  Clarence  Railway  were  incorporated  by  an  act 
of  Parliament,  the  9  Geo.  4,  c.  Ixi.,  and  subsequent  acts  were  passed  relating  to  the 
same  subject.  The  railway  was  duly  completed  according  to  the  provisions  of  the  act, 
and  the  company  became  the  owners  of  certain  strips  of  land  adjoining  the  rails  of 
the  Sherburne  Branch  Railway.  The  Great  North  of  England  Railway  Company 
were  also  incorporated  by  an  act  of  Parliament,  1  Vict.  e.  xcv.,  and  the  railway  was 
accordingly  [707]  completed  nearly  up  to  the  Clarence  Railway.  Other  acts  of 
Parliament  relating  to  the  said  railway  were  subsequently  passed,  and  in  particular  an 
act  of  the  6  &  7  Vict.  c.  Ixxxii.(a) 

(a)  The  1  Vict.  c.  xcv.,  intitled  "An  Act  for  making  and  maintaining  a  railway 
to  connect  the  Great  North  of  England  and  Clarence  and  Hartlepool  Railwaj^s,  in  the 
county  of  Durham,  contained  the  following  enactments  : — 

Section  4  enacted,  "  That  nothing  in  this  act  contained  shall  authorize  or  empower 
the  said  company  to  enter  into  or  upon,  or  to  take,  use,  damage,  or  prejudice,  the 
lands,  estate,  or  property  or  effects  of  any  corporation  or  person  whomsoever,  without 
the  consent  in  writing  of  the  owner  or  occupier  thereof,  or  other  party  by  this  act  or 
otherwise  entitled  to  give  such  consent,  first  had  and  obtained." 

Section  43.  "  That  in  every  case  in  which  the  said  railway  by  this  act  authorized 
to  be  constructed  shall  cross  any  other  railway,  whether  public  or  private,  the  com- 
munication between  the  railway  by  this  act  authorized  to  be  constructed,  and  such 
other  railwaj^  and  all  other  openings  in  the  ledges  or  flanches  of  the  rails  of  such 
other  railway,  (if  the  same  shall  be  crossed  upon  a  level),  or  (if  the  same  be  not  crossed 
upon  a  level)  that  all  bridges  over  or  tunnels  under  the  railway  so  to  be  crossed,  for 
the  purpose  of  such  crossing,  shall,  if  the  said  company  and  the  parties  to  whom  such 
other  railway  shall  belong  do  not  agree  about  the  .same,  be  made  in  such  manner  as 
shall  be  directed  by  two  engineers,  or  other  competent  persons,  one  to  be  appointed 
by  the  said  company,  and  the  other  by  the  party  to  whom  the  railway  so  to  be  crossed 
shall  belong ;  and  such  engineers  and  other  persons  shall  and  they  are  hereby  required, 
before  entering  upon  the  matter  referred  to  them,  to  appoint  a  third  engineer  or  other 
person  to  be  umjoire,  to  whom,  in  case  there  shall  be  any  difl'erence  of  opinion 
between  the  said  engineers  or  other  persons  so  appointed,  the  matter  in  dispute  shall 
be  referred,  and  the  decision  of  such  engineers  or  other  persons,  or  of  such  umpire,  (as 
the  case  may  be),  shall  be  binding  upon  all  parties :  Provided  always,  that  in  case  the 
party  to  whom  any  railway  so  to  be  crossed  shall  belong  shall  refuse,  or  for  the  space 
of  twenty-one  days  next  after  notice  signed  by  the  clerk  for  the  time  being  of  the 
said  company,  requiring  him  so  to  do,  shall  neglect,  to  appoint  such  engineer  or  other 
person  on  his  behalf,  the  engineer  for  the  time  being  of  the  said  company  shall  have 
full  power  to  make  such  communication  with,  and  such  openings  in  the  ledges  or 
flanches  of  the  rails  of,  or  such  bridges  over  or  arches  under,  the  railway  so  to  be 
crossed  (as  the  case  may  require)  as  he  shall  think  proper;  provided  also,  that  the  said 
company  shall  defray  all  the  expenses  attending  such  reference,  and  the  making  such 
communications  and  openings,  bridges  and  tunnels,  and  the  keeping  the  same  respec- 
tively in  repair  from  time  to  time,  and  shall  also  make  satisfaction  for  any  temporary, 
or  permanent,  or  recurring  injury  which  may  be  hereby  occasioned  to  such  railway  so 
to  l)e  crossed,  the  amount  of  such  satisfaction  to  be  ascertained  (in  case  of  dispute 
about  the  same)  in  same  manner  as  disputes  as  to  damages  to  a  small  amount  are  by 
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[708]  On  the  15th  of  September,  1843,  after  the  passing  of  the  hist  act,  Mr. 
Kohinson,  the  engineer  of  the  Junction  [709]  Knilway  Conipanj',  submitted  to  tlie 
engineer  of  the  Clarence  Railway  Company  a  plan  of  a  proposed  bridge,  to  be  [710] 
constructed  over  the  latter  railway  ;  but  no  third  person  was  appointed  as  umpire  in 
case  of  difference  of  opinion.  According  to  the  plan  proposed,  the  abuttals  of  the 
bridge  were  intended  to  rest  upon  the  said  strips  of  land  belonging  to  the  Clarence 
Eaihvay  Company.  The  engineer  of  the  Clarence  Railway  Company  not  having 
signified  his  assent  within  three  weeks  after  the  plan  had  been  submitted  to  him,  Mr. 
Robinson,  pursuant  to  the  21st  section  of  the  6  &  7  Vict.  c.  Ix.xxii.,  referred  the 
matter  to  a  Mr.  Eonomi,  the  surveyor  of  bridges  for  the  county  of  Durham,  who,  on 
the  23rd  of  November,  1843,  decided  that  a  bridge  should  be  made  over  the  Clarence 
Railway,  and  that  it  should  I'est  upon  the  strips  of  land  belonging  to  them.  Xo  con- 
sent was  ever  given  l)y  the  Clarence  Railway  Company  that  the  bridge  should  pass 
over  and  rest  upon  their  land,  and  accordingly,  when  the  Junction  Railway  entered 
their  land  for  the  purpose  of  constructing  a  bridge,  they  treated  the  act  as  a  trespass. 
Subsequently,  the  Junction  Railway  Compan}',  having  purchased  land  for  the  con- 
struction of  another  bridge,  wliich  should  not  touch  the  land  of  the  Clarence  Railway 
Company,  served  the  latter  with  a  notice  of  abandonment  of  the  award  of  Mr.  Bonomi, 
on  the  9th  May,  1844.  [The  notice  was  set  out  at  length  in  an  appendix  to  the  case.] 
Mr.  Robinson,  the  engineer  of  the  Junction  Railway  Company',  submitted  to  Mr. 
Child,  the  engineer  of  the  Clarence  Railway  Company,  a  plan  for  the  erection  of 
another  bridge,  and  requested  him  to  appoint  a  day  for  the  discussion  of  the  plan. 
This  Mr.  Child  refused  to  do,  and  accordingly,  after  the  lapse  of  twenty-one  days, 
Mr.  Bonomi  was  called  upon  by  the  Junction  Riilwaj^  Company  to  act  as  arbitrator 
between  [711]  the  companies,  and  accordingly  made  a  second  award  on  the  3rd  July, 

this  act  directed  to  be  ascertained,  and  to  be  recovered  in  the  same  manner  as  penalties 
and  forfeitures  are  by  this  act  directed  to  be  recovered  ;  and  the  said  company  shall 
have  full  power  at  all  times  to  cross  everj^  such  railway  bj'  means  of  such  communica- 
tions, with  any  engine  and  carriages,  without  being  liable  to  the  payment  of  any  toll 
or  rate  for  so  crossing." 

The  second  act  of  Parliament,  6  &  7  Vict.  c.  Ixxxii ,  is  intitled  "An  Act  to  enable 
the  Great  North  of  England,  Clarence,  and  Hartlepool  Junction  Railway  Company  to 
make  a  branch  railway,  and  to  explain  and  amend  the  acts  relating  to  the  said  railway, 
and  for  other  purposes." 

Section  20.  "  And  whereas  the  Oreat  North  of  England,  Clarence,  and  Hartlepool 
Junction  Railway  Company  were  authorized  by  the  said  first-recited  act  to  carry  their 
said  railway  across  the  line  of  the  Clarence  Railway  upon  the  level,  provided  the  con- 
sent in  writing  of  the  company  of  proprietors  of  the  said  Clarence  Railway  could  have 
been  for  that  puipose  first  had  and  obtained  by  the  said  Great  North  of  England, 
Clarence,  and  Hartlepool  Junction  Railway  Company,  and  thence  to  communicate  or 
form  a  junction  with  the  intended  line  of  the  Great  North  of  England  or  Newcastle 
and  Darlington  Junction  Railway,  as  described  in  plans  and  sections  of  the  said 
railway,  in  the  said  acts  mentioned  and  referred  to ;  and  wliereas  tiie  branch  railway 
by  this  act  authorized  to  be  made  is  intended  to  be  carried  across  the  said  line  of  the 
Great  North  of  England  or  Newcastle  and  Darlington  Junction  Railway,  and  to 
communicate  or  form  a  junction  with  the  Byers  (ireen  branch  of  the  Clarence  Railway, 
as  defined  upon  the  plans  and  sections  thereof  in  this  act  mentioned  and  referred  to ; 
and  where.is  plans  and  sections  upon  which  the  intended  line  or  course  of  levels  of 
the  said  hereinbefore-mentioned  portion  of  the  railway  by  the  recited  act  authorized 
to  be  made  in  manner  aforesaid  as  defined  were  deposited  with  the  clerk  of  the  peace 
of  the  county  of  Durh.im,  in  the  month  of  November  last;  and  whereas  it  is  expedient 
that  the  said  hereinbefore-mentioned  portion  of  the  said  railway  should  be  carried  over 
the  lino  of  the  said  Claience  Railway  by  means  of  a  Ijiidge,  instead  of  on  the  level,  as 
contempl.ited  by  the  said  first-recited  act;  be  it  therefore  enacted,  that,  notwithstand- 
ing anything  in  the  .said  first-recited  act  or  this  act  contained,  it  shall  be  lawful  for 
the  Great  North  of  England,  Clarence,  and  Hartlepool  Junction  Hailway  Company  to 
construct  and  carry  the  said  hereinbefore-mentioned  portion  of  the  said  railway  by 
the  said  act  authorized  to  be  made  across  the  said  Clarence  Railway  by  means  of  a 
bridge,  as  hereinafter  mentioned,  in  the  line  or  course  defined  upon  the  plans  thereof 
so  deposited  with  the  s.ud  clerk  of  the  ^eace  as  lastly  hereinbefore  mentioned,  and 

Ex.  Div.  i.\.— 10* 
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1844,  by  which  he  directed  that  a  bridge  should  be  built  across  the  Clarence  Railway. 
This  bridge  would  not  have  rested  or  touched  upon  any  part  of  the  soil  of  the  Clarence 
Itailway.  The  Clarence  Railway  Company  never  acquiesced  in  the  validity  of  this 
second  award. 

The  questions  for  the  opinion  of  the  Couit  are  : — First,  whether  the  Junction 
Railway  Company  have  a  right,  without  the  consent  of  the  Clarence  Railway  Company, 
to  construct  a  bridge  according  to  the  first  award  of  Mi-.  Bonomi.  Secondly,  whether, 
if  the  Junction  Railway.Company  have  such  a  right,  the  said  Clarence  Railway  Companj' 
are  entitled  to  any,  and  what,  payment  or  compensation  for  their  land.  Thirdly, 
whether  the  Junction  Railway  Company  have  a  right,  in  law,  without  the  consent 
of  the  Clarence  Railway'  Company,  to  construct  a  bridge  across  the  Clarence  Railway, 
according  to  the  second  decision  of  Mr.  Bonomi.  Fourthly,  whether,  supposing  it  to 
be  impossible  for  the  Junction  Railway  Company,  at  a  reasonable  expense,  or  with 
reasonable  convenience,  to  con.struct  a  bridge  without  placing  their  scaffolding,  &c.  on 
the  soil  of  the  Clarence  Railway  Company,  or  without  their  workmen  crossing  the 
Clarence  Railway  from  time  to  time,  the  Clarence  Railway  Company  are  entitled  to 
prevent  such  scaffolding  from  being  so  placed,  and  the  workmen  from  so  crossing. 

The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  the  Clarence  Railway 
Company,  were  : — First,  that  the  6  &  7  Vict.  e.  Ixxxii.,  is  merely  a  permissive  act, 
with  regard  to  so  much  of  it  as  relates  to  the  cairying  of  the  Junction  Railway  over 
the  Clarence  Railway  by  means  of  a  bridge,  and  that,  consequently,  no  bridge  can  be 
made  by  the  Junction  Railway  Companj^  across  the  Clarence  Railway,  without  the 
previous  conisent  in  writing  of  the  Clarence  Railway  Company  having  been  first 
obtained,  pursuant  to  the  4th  section  of  the  1  Vict.  c.  xcv.  Secondly,  that  [712] 
the  Junction  Railway  Company  cannot  eiect  a  bridge  according  to  the  first  decision 
of  Ignatius  Bonomi,  without  first  obtaining  the  consent  in  writing  of  the  Clarence 

also  to  carry  and  construct  the  branch  railway  by  this  act  authorized  to  be  made  across 
the  intended  line  of  the  Great  North  of  England  or  Newcastle  and  Darlington  Junction 
Railway,  and  to  make  the  said  communication,  and  to  form  the  said  Junction  with 
the  said  line  of  the  Byers  Green  branch  of  the  Clarence  Railway,  in  the  line  or  course 
and  in  the  manner  defined  upon  the  plans  and  sections  thereof  referred  to  in  this  act,  or 
within  the  limits  of  deviation  by  this  act  authorized,  without  its  being  necessary  for  the 
Great  North  of  I*]ngland,  Clarence,  and  Hartlepool  Junction  Railway  Company  to  obtain 
the  consent,  in  writing  or  otherwise,  of  the  owners  of  the  said  Clarence  Railway,  and 
of  the  .said  line  of  the  Great  North  of  England  or  Newcastle  awl  Darlington  Junction 
Railway,  for  that  purpose  :  Provided  alwaj's,  that  such  crossings  and  communications 
or  junctions  respectively  shall  be  made  and  executed  under  such  powers,  authorities, 
regulations,  and  control  respectively  as  in  the  said  first  recited  act  contained,  except 
as  regards  the  piior  consent  of  the  owners  of  such  railways  respectively  as  hereinbefore 
mentioned,  and  except  as  hereinafter  provided  with  respect  to  the  .said  intended  bridge 
across  the  said  Clarence  Railway." 

Sect.  21.  "That,  for  the  purpose  of  carrying  the  said  railway  over  the  said 
Clarence  Railway,  the  said  Great  North  of  England,  Clarence,  and  Hartlepool  Railway 
shall,  and  they  are  hereby  required  to,  construct  and  for  ever  thereafter  maintiiin  a 
good  and  sufficient  bridge  over  the  said  Clarence  Railway,  and  that  the  width  of  the 
said  bridge  between  the  abutments  thereof  shall  not  be  less  than  twenty-six  feet, 
measuring  the  same  in  a  line  at  right  angles,  as  near  as  may  be,  with  the  line  of  direc- 
tion of  the  said  Clarence  Railway,  and  that  no  part  of  the  under  side  of  the  sotfit  of 
the  said  bridge  shall  come  within  sixteen  feet  of  the  surface  of  the  rails  of  the  said 
Sherbuine  branch  of  the  Clarence  Railway  :  Provided  alway.s,  that  the  said  bridge  be 
constructed  of  such  materials  and  in  such  manner  as  shall  be  agreed  upon  between 
the  engineer  for  the  time  being  of  the  Great  North  of  England,  Clarence,  and  Hartle- 
pool Railway  Compan}',  and  the  engineer  for  the  time  being  of  the  Clarence  Railway  ; 
and  if  the  engineer  for  the  time  being  of  the  Clarence  Railway  shall  not,  within  three 
weeks  after  the  engineer  of  the  Great  North  of  England,  Clarence,  and  Hartlepool 
Junction  Railway  Company  shall  have  submitted  to  him  a  plan  of  the  proposed  bridge, 
signify  in  writing  his  assent  thereto,  then  the  materials  of  which,  and  the  manner  in 
which,  the  said  bridge  shall  be  constructed  shall  be  referred  to  the  surveyor  of  bridges 
for  the  county  of  Durham  for  the  time  being,  whose  decision  shall  be  binding  and 
conclusive  upon  all  parties." 
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Kiuhvav  Company.  Thirdh',  that  the  powers  of  the  .said  Ignatius  Bonomi  were  so  far 
exhausted  by  his  tirst  decision,  that  he  had  no  power  to  make  a  second  decision  in  the 
manner  stated  in  the  case.  Fourthly,  that  the  Junction  Eaihvay  Company  have 
released  their  right  to  cross  the  Clarence  R;iilway  according  to  the  tirst  decision  of 
Ignatius  Bonomi. 

Hugh  Hill,  for  the  plaintiffs.  First,  the  powers  given  by  these  acts  of  Parliament 
to  the  Junction  Kaihvay  Company  are  merely  permissive,  and  the\'  have  no  right  to 
do  any  act  which  may  allect  the  property  of  the  Clarence  Railway  Company,  without 
their  consent  in  writing.  The  first  act,  1  Vict.  c.  xcv.,  is  a  purely  permissive  act. 
The  4th  section  says  distinctl}',  that  nothing  in  that  act  contained  shall  authorize  or 
empower  the  said  company  to  enter  into  or  upon,  or  to  take,  use,  damage,  or  prejudice, 
the  lands,  property,  &c.  of  ain^  corporation  or  person  whomsoever,  without  the  consent 
in  writing  of  the  owner  and  occupier  first  had  and  obtained.  Before  the  passing  of 
this  act,  the  Sherburn  branch  of  the  Clarence  Kailwa}-  was  completed  and  in  operation  ; 
and  the  Clarence  Railway  Company'  insisted  that  the  Junction  Railway  Company 
could  not  cross  it  without  their  consent :  the  latter,  relying  on  the  43rd  section  of 
the  act,  claimed  the  right  to  do  so.  Under  these  circumstances,  the  question  was 
brought  before  the  Court  of  Queen's  Bench,  in  the  case  of  Tlie  Clarence  Raihcay  Co.  v. 
The  Great  Xorth  of  England,  &c.  Bailway  Co.  (4  Q.  B.  5.5 ;  3  G.  &  D.  389) :  and  the 
principles  there  laid  down  by  the  Court  are  applicable  here,  although  the  case  occurred 
before  the  passing  of  the  6  l^  7  Vict.  c.  Ixxxii.  Lord  Denman,  C.  J.,  says,  "The 
defendants  .say  that  it  (the  necessity  of  a  written  consent)  does  not  extend  to  any 
corporation,  owner,  or  occupier  of  lands  covered  [713]  with  a  railway,  and  that  in 
such  case  they  may  enter,  take,  use,  damage,  or  prejudice  without  consent.  This 
limitation,  which  involves  interference,  it  may  be,  of  the  most  important  kind,  with 
property  very  valuable,  they  are  bound  to  make  out  in  clear  and  unambiguous  terms; 
and  they  allege  they  find  it  so  laid  down  by  the  43rd  section."  His  Lordship  then 
refers  to  the  provisions  of  that  section,  and  states  the  conclusion  of  the  Court,  that 
it  does  not  clearh*  impose  a  limitation  on  the  general  words  of  the  4th  section,  and 
that  the  two  clauses  "  ma\'  well  be  reconciled,  by  holding  that  the  latter  takes  up  the 
subject  after  the  consent  has  been  obtained  generally  under  the  former  to  a  crossing 
being  made,  and  is  confined  only  to  the  details  as  to  the  mode  in  which  it  is  to  be 
made."  Clearly,  therefore,  under  the  1  Vict.  c.  xcv.,  the  Clarence  Railway  stood,  as 
to  the  Junction  Railwa)',  in  the  same  position  as  any  other  landowner.  Then  came 
the  6  &  7  Vict.  c.  Ixxxii.,  the  preamble  of  which  shews  the  intention  of  the  Legislature 
and  the  object  of  the  company  ;  viz.  that  it  is  expedient  that  the  company  should  bo 
empowered  to  make  a  branch  railway,  to  communicate  and  form  a  junction  with  the 
Byers  Green  bianch  of  the  Clarence  Railway.  That  is  a  branch  wholly  distinct  from 
and  unconnected  with  the  Clarence  Railway'  itself.  The  20th  section  is  that  which 
is  relied  on  bj''  the  defendants.  [The  learned  counsel  read  it.]  Now  the  preamble 
of  that  clause  says  not  a  word  as  to  extending  the  powers  of  the  Junction  Company, 
so  as  to  enable  them  to  cross  without  consent;  but  only  that  it  is  expedient  "that  the 
thereinbefore-mentioned  portion  of  the  said  railway  should  be  carriccl  over  the  line 
of  the  .said  Clarence  R<iilway  by  means  of  a  bridge  instead  of  on  the  level,  as  contem- 
plated by  the  first  act : "  and  this  although  the  limitation  established  by  the  decision 
of  the  Queen's  Bench,  against  crossing  without  consent,  was  distinctly  before  the 
Legislature.  Then  the  enacting  words  in  the  first  clause  extend  to  the  old  branch 
of  the  (treat  North  of  England  Itailway,  in  the  second,  to  [714]  the  new  one  only  ; 
and  the  words  of  the  limitation,  "  without  its  being  necessaiy  for  the  said  Great  North 
of  England,  Clarence,  and  Hartlepool  Junction  Railway  Company  to  oljUiin  the 
consent,  in  wiiting  or  otherwise,  of  the  owners  of  the  said  Clarence  Railway  iV;c.,  for 
that  purpose,"  apply  to  the  latter  only.  Had  it  applied  to  both,  the  words  would 
naturally  have  been  "for  those  purposes,"  not  "for  that  purpose."  At  most,  it  is 
amliiguous,  and  the  defendants  are  bound  to  make  it  clear.  And  the  proviso,  that 
such  crossings,  &c.  shall  be  executed  under  the  powers  contained  in  the  first  act, 
except  as  regaids  the  consent,  carries  it  no  further.  [Alderson,  B.  The  last  exception 
— "except  as  hereinafter  provided  with  respect  to  the  said  intended  bridge  across  the 
said  Clarence  Railway  " — shews  clear!}'  that  the  clause  as  to  the  consent  applies  to  all 
the  crossings  :  and  the  words  "  for  the  purpose  of  such  crossings  "  would  bo  perfectly 
good  grammar;  indeed,  better  grammar  than  the  plural.]  The  4th  section  of  tho 
1    Vict.   c.  xcv.,  it  is  submitted,  is  not  clearly  and  unambiguously  repealed.     The 
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recognized  principle  of  law  applicable  to  these  cases  is,  that  powers  to  do  adverse  acts 
against  other  persons  must  be  shewn  clearly  and  unambiguously  to  have  been  given 
by  the  Legislature:  Webb  v.  Manchester  and  Leeds  Eaihvai/  Co.  (1  Kailw.  Cas.  576), 
Friedky  \\  FouUJs  (2  Man.  &  G.  175;  2  Scott,  N.  R.  205),  Stourhidge  Canal  Co.  v. 
IVheelcy  (2  B.  &  Adol.  792).  That  is  not  the  case  here ;  the  enacting  words  of  the 
20th  clause  are  at  most  ambiguous  only,  and  then  the  preamble  is  to  be  looked  to  as 
a  key  to  construe  them  :  Co.  Litt.  79  a.,  Cresjngni/  v.  Il'itfenoom  (4  T.  K.  793),  Hal/on 
v.  Cure  (1  B.  &  Adol.  538).  Here  the  preamble  shews  that  the  only  intention  of  the 
company  in  obtaining  the  act  was  to  enable  them  to  complete  the  branch  contemplated 
by  the  first  act,  but  bj'  a  bridge,  and  according  to  new  gradients ;  and  it  says  nothing 
about  the  written  consent.  [Pollock,  C.  B.  There  was  nothing  to  prevent  them  from 
crossing  by  a  bridge  [715]  before,  with  consent.]  All  the  compulsory  words  of  the 
20th  section  are  satisfied  by  applying  them  to  the  Byers  Green  branch.  The  21st 
section  does  not  enlarge  the  powers  given  by  the  20tb,  but  only  adds  provisions  for 
the  benefit  of  the  public,  as  to  the  width  and  materials  of  the  bridge  to  be  constructed. 
The  rnle  of  law  is,  that,  where  two  statutes  are  passed  in  pari  materia,  they  are  to 
stand  together,  as  far  as  possible  :  Chapman  v.  Pkkersgill  (2  Wils.  145),  Paget  v.  Fohy 
(2  Bing.  N.  C.  679  ;  3  Scott,  120). 

Secondly,  at  all  events,  no  right  is  given  by  the  act  to  place  an}'  portion  of  the 
bridge  upon  the  line  or  the  land  of  the  Clarence  Railway  Company,  without  their 
consent.  No  power  is  given  adversely  to  take  land,  as  against  any  person,  for  the 
purpose  of  setting  the  piers  thereon  ;  and  in  this  respect  the  Clarence  Railway  Company 
are  only  in  the  same  position  as  any  other  landowners. 

Thirdly,  the  first  award  of  Mr.  Bononii  was  good  and  binding,  the  assent  of  the 
owners  of  the  land  being  obtained.  The  21st  section  constitutes  the  statutable  agree- 
ment of  reference.  The  award  was  valid  and  binding  as  soon  as  the  Junction  Railway 
Company  put  themselves  in  the  position  which  the  Legislature  required  for  carrying 
out  Auy  decision  of  his.  His  jurisdiction  was  only  as  to  the  manner  of  making  the 
bridge  and  its  materials ;  he  was  not  to  decide  anything  as  between  the  Junction 
Company  and  the  owners  of  the  land.  There  was  nothing  to  prevent  the  Junction 
Company  from  submitting  a  plan  of  the  bridge,  as  soon  as  the  act  passed,  to  the 
engineer  of  the  Clarence  Railway  Company,  so  as  to  be  able  to  build  it  as  soon  as  they 
had  purchased  the  land  on  which  the  piers  were  to  rest.  'I'his  accordingly  they  did  ; 
and  on  his  assent  not  being  signified  within  the  three  weeks,  they  regularly  referred 
the  matter  to  Mr.  Bonomi,  who  came  to  a  decision  upon  it.  There  is  no  objection 
whatever  on  the  face  of  that  decision  ;  he  awards  only  on  that  which  he  had  power 
[716]  to  do  under  the  act.  [Pollock,  C.  B.  It  is  a  decision  only  as  to  the  manner  of 
and  materials  for  making  the  bridge,  if  made.]  The  words  of  sect.  21  are,  that  the 
decision  of  the  surveyor  "shall  be  binding  and  conclusive  upon  all  parties."  They 
cannot,  then,  depart  from  his  decision,  and  obtain  a  second  on  better  terms.  They 
can  no  more  call  him  again  into  action,  than,  after  a  decision  of  an  assistant  tithe 
commissioner,  the  parties  could  by  consent  do  so  in  that  case. 

Fourthly,  the  notice  by  the  Junction  Company  of  their  abandonment  of  their  right 
to  make  the  bridge  under  the  first  award  was  a  release  in  law  of  any  right  they  had 
to  cross  the  Claience  Railway  adversely.  Their  right  was  only  to  cross  in  the  manner 
and  by  means  of  the  materials  directed  by  Mr.  Bonomi.  They  called  him  into  action 
to  adjudicate  thereon,  and  he  has  adjudicated.  [Alderson,  B.  It  is  not  in  the  nature 
of  an  award.  The  parties  merely  meant  to  stipulate  that  no  bridge  should  be  built 
until  after  a  plan  had  been  submitted  to  Mr.  Robinson,  and,  if  the  compmy  did  not 
signify  its  assent  thereto,  to  Mr.  Bonomi :  why  may  there  not  be  decisions  by  him 
twenty  times  over? — he  hears  both  sides.  Pollock,  C.  B.  Besides,  how  can  a  parlia- 
mentary right,  given  for  the  benefit  of  the  public,  be  affected  by  a  release,  which  is 
only  a  contract  T\  The  company  cannot  give  themselves  new  powers  by  their  own 
voluntiiry  act.] 

Again,  if  the  company  considered  the  first  decision  illegal,  they  ought  to  have 
taken  steps  to  set  it  aside  [Pollock,  C.  B.  Where?]  In  a  court  of  equity. 
[Pollock,  C.  B,  Why  is  it  the  province  of  a  court  of  equity  ?]  As  it  was,  before  the 
statute  of  William  III.,  in  the  case  of  an  ordinary  award. 

Lastly,  the  absence  of  any  compensation  clause  in  the  act  of  Parliament  furnishes 
the  strongest  argument  that  this  is  not  a  compulsory  power.  [Alderson,  B.  What 
pecuniary  injury  can  the  Clarence  Railway  Company  sustain  by  the  mere  crossing  of 
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their  niilway  b\'  a  bridge  in  [717]  the  air?  Pollock,  C.  B.  Xo  compensation  is  ever 
given  for  merely  crossing  roads  or  canals  by  railways,  mthout  taking  any  part  of  or 
interfering  with  the  land.]  The  43rd  section  speaks  of  compensation  to  he  made. 
[Alderson,  B.     Yes,  beeanse  that  contemplates  the  crossing  on  a  level.] 

Tomlinson,  for  the  defendants,  having  stated  that  all  they  thought  it  necessary  to 
contend  for  was  the  power  to  cross  in  one  mode  or  the  other,  and  that  they  were 
willing  to  agree  to  the  bridge  directed  in  the  second  instance  by  Mr.  Boiiomi,  if  they 
could  not  have  that  which  was  directed  in  the  first  instance,  the  Court  intimated  that 
they  had  then  no  difficulty  in  coming  to  a  conclusion  upon  the  whole  of  the  case,  and 
the  learned  counsel  was  not  further  called  upon. 

Pollock,  C.  B.  We  will  certifj-  our  opinion  to  the  Vice-Chanccllor  in  the  usual 
manner.  The  first  question  submitted  to  us  b}'  the  case  will  be  answered  in  the 
negative.  The  Junction  Railway  Company  have  no  right,  without  the  consent  of  the 
Clarence  Eaihvay  Company,  to  construct  a  bridge  according  to  the  first  award  of 
Mr.  Bonomi,  because  that  plan  of  making  the  bridge  involves  the  taking  of  land 
belonging  to  the  Clarence  Railway  Company ;  and  whatever  meaning  is  to  be  given 
to  the  20th  section  of  the  6  &  7  Vict.,  there  is  certainly  no  clause  empowering 
them  to  take  land  in  invitum  from  the  Clarence  Railway  Company.  That  being  so, 
the  second  question  does  not  arise  :  it  is  useless  to  inquire  as  to  the  mode  of  com- 
pensation for  land  which  the  parties  have  no  right  to  take.  With  respect  to  the  third 
question,  whether  the  Junction  Railway  Company  ha\e  a  right,  without  the  consent 
of  the  Clarence  Railway  Company,  to  construct  a  bridge  across  that  railway  according 
to  the  second  decision  of  Mr.  Bonomi, — I  think  they  have  such  power.  I  assume 
that  the  second  award  was  made  according  to  the  act  of  Parliament,  and  that  no 
objection  exists  to  it  except  these  ;  [718]  namely,  first,  that  the  company  have  no 
power,  without  consent,  to  make  a  bridge  across  the  Clarence  Railway  at  all ;  and, 
secondly,  that  the  power  given  by  the  award  has  not  been  duly  exercised.  As  to  the 
first  of  these  questions,  it  seems  to  me,  that,  according  to  its  grammatical  construction, 
and  using  eveiy  precision  of  language,  the  20th  section  of  the  6  &  7  Vict.  c.  Ixxxii., 
exprcsslj-  and  designedly  gives  to  the  Junction  Railway  Company  the  power  of  crossing 
the  Clarence  Railway  by  a  bridge  without  the  consent  of  the  Clarence  Company,  and 
that  it  was  passed  for  that  purpose.  [His  Lordship  read  the  20th  section,  and  pro- 
ceeded :]  It  appears  to  me,  that  the  manner  in  which  all  these  three  crossings  and 
junctions  are  mentioned,  all  blended  together  in  one  sentence,  and  the  manner  in  which 
the  two  latter  aie  connected  with  the  first  by  the  words  "and  also,"  shew  clearh'  that 
the  words  "without  consent"  apply  to  the  whole  of  them.  On  this  point,  therefore, 
I  entertain  no  doubt,  admitting  that  all  the  rules  of  construction  referred  to  by  Mr. 
Ilill  are  to  govern  our  decision.  The  only  doubt  that  can  possibly  be  thrown  upon 
this  part  of  the  case  arises  from  the  expression  "  for  this  purpose."  But  it  is  clear, 
even  according  to  Mr.  Hill's  construction,  that  this  must  mean  the  two  purposes  of 
crossing  the  Great  North  of  England  Railway,  and  of  the  communication  with  the 
Byers  Green  branch  of  the  Clarence  Railway.  Clearly,  therefore,  according  to  his 
construction,  these  two  things  are  combined  together  in  that  one  expression.  If  so, 
there  is  no  great  violation  of  the  sense  oi'  grammar,  in  uniting  in  it  all  the  three 
purposes  before  mentioned  ;  and,  looking  at  the  last  sentence,  which  speaks  of  "such 
crossings  and  communications  or  junctions  respectively"  as  to  be  made  under  the 
powers  and  regulations  of  the  former  act,  except  as  regards  the  prior  consent,  this 
appears  to  me  to  be  not  only  a  reasonable  but  almost  the  necessary  construction  of  the 
clause.  But  then  it  is  said,  if  the  Junction  Com])any  have  power  to  cross  without 
consent,  it  can  be  done  in  one  way  only,  namely,  [719]  in  the  manner  directed  by  the 
first  award  of  Mr.  Bonomi.  I  do  not  accede  to  that.  The  case  of  a  private  arbitra- 
tion, where  an  arbitrator,  after  publishing  one  award,  has  no  power  to  make  a  second, 
is  not  analogous  to  the  present  case,  where  the  reference  is  to  the  county  survej'or, 
who  is  called  in  under  the  authority  of  the  act  of  Parliament.  Without,  at  present, 
calling  in  aid  the  other  facts  of  the  case,  which  shew  that  each  party  .seems  to  have 
repudiated  the  first  award,  I  think,  that,  inasmuch  as  that  award  directed  the  bridge 
to  be  made  partly  upon  the  land  of  the  Clarence  Company,  which  was  not  authorized 
by  the  act  of  Parliament,  it  was  an  award  ultra  vires,  not  within  the  powers  of  the 
act,  and  therefore  no  award  at  all.  Consequently,  Mr.  Bonomi  had  power  to  make 
his  second  award  ;  and  to  that  awaid  I  assume  that  there  is  no  objection.  I'he  third 
question,  therefore,  is  to   be  answered  in   the  affirmative.       Then,  if    the  Junction 
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Company  had  power  to  make  the  bridge,  it  is  clear  that  they  had  power  to  do  every 
thing  which  was  reasonably  necessary  for  that  purpose ;  and,  therefore,  if  it  was 
impossible  for  them,  at  a  reasonable  expense  or  with  reasonable  convenience,  to 
construct  the  bridge  without  placing  their  scaffolding,  &c.  on  the  soil  of  the  Clarence 
Railway  Company,  or  without  their  workmen  crossing  the  railway  from  time  to  time, 
they  h.ave  a  right  to  do  so.  The  fourth  question,  therefore,  must  also  be  answered  in 
the  affirmative. 

Parke,  B.  I  entirely  concur  with  my  Lord  Chief  Baron.  The  principal  question 
in  the  case  is,  whether,  after  the  passing  of  the  second  act  of  Parliament,  the  Junction 
Railway  Companj'  had  the  power  of  crossing  the  Clarence  Railway,  without  the 
consent  of  that  companj',  by  means  of  a  bridge.  I  quite  agree  in  the  principles  which 
have  been  laid  down  by  Mr.  Hill,  founded  on  the  authorities  he  has  referred  to  ; 
namely,  that  we  must  be  satisfied  that  such  a  power  is  given  by  clear  and  unambiguous 
words  :  and  here  I  think  it  is  perfectly  clear  what  [720]  was  the  intent  of  the  Legis- 
lature. The  20th  section  of  the  6  &  7  Vict.  e.  Ixxxii.,  in  effect  recites  the  decision 
of  the  Court  of  Queen's  Bench  between  these  parties,  and  the  difficulty  arising 
therefrom  ;  and  then  proceeds  to  enact,  that  it  shall  be  lawful  for  the  Junction 
E.ailway  Company  to  carry  their  railway  across  the  Clarence  Railway  by  means  of  a 
bridge,  without  its  being  necessary  to  obtain  for  that  purpose  the  consent  of  the 
owners  of  the  Clarence  Railway.  I  quite  agree  in  the  construction  put  by  my  Lord 
Chief  Baron  on  the  words  "  for  that  purpose."  At  all  events  they  include  more  than 
one  purpose.  But  if  at  first  sight  they  appear  to  create  any  difficulty,  the  concluding 
words  of  the  section  entirely  remove  that  difficulty  :  they  say,  that  "  all  such  crossings, 
communications,  and  junctions  respectively  shall  be  made  and  executed  under  the 
powers  of  the  first-recited  act,  except  as  regards  the  prior  consent  of  the  owners  of 
such  railways,  and  also  except  as  hereinafter  provided  with  respect  to  the  said  intended 
bridge  across  the  Clarence  Railway."  It  is  abundantly  clear,  therefore,  that  the 
power  of  crossing  the  Clarence  Railway  by  a  bridge,  without  consent,  is  included  in 
this  enactment.  I  agree,  however,  that  we  cannot  imply  any  power  of  taking  the 
land  of  the  Clarence  Company,  against  their  consent,  for  the  purpose  of  such  bridge. 
Then  was  the  first  decision  of  Mr.  Bonomi  final  ]  I  think  it  certainly  was  not.  It 
is  not  like  the  award  of  a  private  arbitrator  as  to  a  right  of  action ;  it  is  a  mere 
reference  to  the  county  surveyor  for  his  direction  as  to  the  mode  of  constructing  the 
bridge.  The  Junction  Railway  Company  have  a  power  of  crossing  by  a  bridge,  to 
be  settled  in  a  particular  manner  by  the  county  surveyor  ;  and,  although  it  would  be 
vexatious  if  the  mode  directed  by  him  were  abandoned  without  cause,  they  surely 
have  a  right  to  do  so  when  it  is  found  that  they  cannot  carry  it  into  effect  without 
the  consent  of  the  Clarence  Company,  .and  that  consent  is  refused.  The  reference 
having  so  become  abortive,  they  have  a  right  to  apply  for  a  fresh  decision.  As  [721] 
to  the  supposed  release,  it  was  at  most  a  release  only  of  the  right  to  cross  in  the 
particular  mode  settled  by  Mr.  Bonomi  on  the  first  occasion.  The  second  award, 
therefore,  was  perfectly  valid,  and  the  Junction  Company  have  a  right  to  cross  in 
the  mode  pointed  out  therein.  And  I  agree  that  they  have  power  also  for  that 
purpose  to  fix  their  scaffolding  on  the  land  of  the  Clarence  Company,  and  to  do  all 
other  acts  which  are  necessary  for  the  enjoyment  of  their  principal  right  of  crossing ; 
on  the  principle,  that,  ubi  aliquid  conceditur,  conceditur  etiam  id  sine  quo  res  ipsa 
non  esse  potest.  If  compensation  be  necessary,  it  is  provided  for  by  the  16th  section 
of  the  former  act,  which  is  incorporated  into  the  latter. 

Alderson,  B.  I  am  of  the  same  opinion.  I  think  the  first  award  was  bad.  The 
bridge  therein  mentioned  was  one  which  the  Junction  Company  had  no  power  to  make 
without  the  consent  of  the  Clarence  Compan3^  If  so,  Mr.  Bonomi  was  no  proper 
umpire  as  against  the  Clarence  Company,  because  he  was  an  umpire  only  as  to  bridges 
which  might  be  made  without  their  consent.  The  6  &  7  Vict.  c.  Ixxxii.  gave  the 
power  of  crossing  the  Clarence  Railway  without  the  consent  of  that  company,  but 
subject  nevertheless  to  the  4:th  section  of  the  1  Vict.  e.  xcv.,  which  prevented  the 
Junction  Railway  Company  from  taking  the  land  of  any  party  without  his  consent. 
Now  the  first  award  of  Mr.  Bonomi  was,  that  the  abutments  of  the  bridge  were  to 
rest  upon  the  land  of  the  Clarence  Railway  Company,  which  could  not  be  done  without 
their  consent.  That  award  was  therefore  bad ;  and  it  was  so  treated  by  all  parties. 
For  that  purpose  he  was  not  a  legally  constituted  umpire :  but  if  the  bridge  could  be 
built  without  the  consent  of  the  Clarence  Railway  Company,  for  that  purpose  he  was 
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a  properly  appointed  umpire  ;  ;uid  this  was  the  cnse  with  respect  to  his  second  award. 
As  to  the  other  points  in  the  ciise,  I  entirely  agree  with  the  rest  of  the  Court. 
Certificate  accordingly. 

[722]  Dickenson  v.  Ali-sop  and  Another.  Jan.  ."il,  1845. — Where  there  is  a 
doubt  as  to  the  validity  of  an  award,  the  Court  will  not  grant  a  rule,  under  1  &  2 
Vict.  c.  no,  s.  IS,  calling  upon  the  party  to  pay  the  sum  awarded. 

[S.  C.  2  D.  &  L.  6.57 ;  14  L.  J.  Ex.  1.36.     Referred  to.  Smith  v.  Troup, 
1849,  7  C.  B.  7.57.] 

After  action  brought,  all  matters  in  difference  and  all  accounts  between  the  plaintiff 
and  the  defendants  were,  by  a  Judge's  order,  referred  to  arbitration,  but  no  power 
was  given  to  enter  a  verdict  in  the  action.  The  arbitrator,  however,  amongst  other 
things,  had  directed  a  verdict  to  be  entered  for  the  defendants. 

^Varren  now  moved  for  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  he 
should  not  pay  to  the  defendants  the  sum  of  211.  14s  lOd.,  pursuant  to  the  award. 
Although  there  may  be  an  objection  to  the  validity  of  the  award,  on  the  ground  that 
the  arbitrator  has  directed  a  verdict  to  be  entered,  still  the  Court  will  grant  a  rule 
to  compel  the  plaintiff  to  pay  the  sum  awaided.  In  Doe  v.  Amey  (8  M.  &  W.  56.5)  it 
was  held  that  the  Court  has  authority,  under  the  stat.  1  &  2  Vict.  c.  110,  ss.  18  and 
19,  to  order  a  party  by  rule  to  pay  a  specific  sum  of  money  awarded  by  an  arbitrator 
to  be  paid  by  him.  The  distinction  between  this  mode  of  proceeding  and  that  by 
attachment  is  adverted  to  by  Ijord  Abinger,  C.  B.,  in  that  case.  Since  the  case  of 
Jmies  V.  irilliama  (1 1  Ad.  &  Ell.  175  ;  4  P.  &  D.  217),  it  would  seem  that  the  defen- 
dants could  not  issue  execution  for  the  sum  awarded,  although  the  agreement  of 
submission  be  made  a  rule  of  Court.  This  is  not  an  application  to  the  discretion  of 
the  Court,  hut  ex  debito  justitiaj. 

Pakke,  B.  I  am  of  opinion  that  we  ought  not  to  grant  this  application.  The 
Courts  have  refused  to  issue  an  attachment  where  there  is  any  doubt  as  to  the  validity 
of  the  award  ;  and  that  was  not  on  the  ground  of  an  attachment  being  a  proceeding 
against  the  person,  but  because  the  parties  ought  to  have  an  opportunity  of  trying 
[723]  the  validity  of  the  award.  This  application  is  in  substance  the  .same  as  that 
for  an  attachment,  as  is  stated  by  Lord  Abinger  in  Doe  v.  Amey,  and  we  certainly 
should  not  grant  an  attachment  in  the  present  case. 

Aldekson,  B.  There  is  hero  a  (juestioii  of  law  as  to  the  validity  of  the  award, 
which  may  be  disposed  of  by  obtaining  a  .Judge's  order  to  state  the  facts  in  the  form 
of  a  special  case  ;  but  we  ought  not  to  interfere  in  this  summary  mode,  as  there  is  in 
effect  no  difference  between  the  present  proceeding  and  that  by  attachment :  in  both 
c;ises  our  judgment  is  final. 

Rule  refused,  (a) 

NoRDENSTKOM  V.  PiTT  AND  Otiikks.  Jan.  31,  1845. — '!"hc  commou  indebitatus  count 
for  interest  is  good  ;  and  wheiea  wi-it  of  error  assigned  for  cause,  that  no  promise 
could  be  implied  by  law  from  the  forljcarance  of  money  at  the  defendant's  loqucst 
—Held,  that  the  error  assigned  was  fiivolous,  and  the  Court,  on  motion,  allowed 
execution  to  go  notwithstanding  the  writ  of  error. 

[S.  C.  2  D.  &  L.  672 ;  14  L.  J.  Ex.  150.] 

Assumpsit  for  money  had  and  received,  money  lent,  and  for  interest :  the  count 
for  interest  being  as  follows: — ".And  in  £400  for  interest  upon  and  for  the  forbeai- 
.■iricc  liy  th<^  plaintiff"  to  the  defendant,  at  his  request,  of  monies  due  and  owing  from 
the  defendant  to  the  plaintiff,  and  by  the  plaintiff  then  forborne  to  the  defendant  at 
his  request  for  a  long  space  of  time  licfore  then  elapsed."  There  was  also  a  count  on 
an  account  stated. 

Pleas,  non  assumpserunt,  and  paj'ment. 

After  judgment  for  the  plaintiff',  a  writ  of  error  was  brought,  and  the  gromul  of 
error  set  forth  in  the  notice  was  as  follows : — That  the  third  count  of  the  plaintiff's 

(a)  See  Cock  v.  Oenl,  antie,  .364. 
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declaration  is  insufficient  in  law,  for  not  shewing  any  special  contract  to  pay  interest, 
nor  any  state  of  facts  from  which  such  contract  may  by  law  be  implied.  That,  inas- 
much as  interest  is  not  by  law  payable  upon  the  mere  forbearance  of  money  from  one 
person  to  another,  whether  [724]  such  foibearance  shall  be  with  or  without  considera- 
tion, or  at  the  request  of  the  person  to  whom  the  same  money  is  forborne,  unless  such 
forbearance  shall  be  upon  the  express  terms  of  paying  interest  for  the  same,  or  under 
circumstances  from  which  the  law  would  imply  a  promise  to  that  eftect,  the  plaintiff 
should  have  expressly  averred  upon  the  face  of  his  declaration,  either  that  the  monies 
in  the  third  count  mentioned  were  forborne  as  interest,  or  that  some  contract  or  other 
circumstances  existed  by  or  fi'om  which  a  court  of  law  might  infer  a  duty  to  pay 
iuteiest  foi'  the  forbearance  in  the  declaration  mentioned.  That  the  said  third  count 
is  too  general  ;  and  that  such  further  and  other  grounds  of  error  upon  the  record  in 
this  case  will  be  argued  and  insisted  on  as  may  hereafter  appear  material. 

Jervis  had  obtained  a  rule,  calling  upon  the  defendants  to  shew  cause  why  execu- 
tion should  not  issue  notwithstanding  the  writ  of  error  sued  out  by  them,  on  the 
ground  that  the  cause  of  error  assigned  was  frivolous. 

C.  Edwards  shewed  cause.  The  declaration  does  not  shew  a  state  of  facts  or  a 
contract  sufficient  to  support  the  promise  alleged.  This  is  an  executed  consideration, 
and  upon  that  no  other  promise  can  be  engrafted  but  that  which  the  law  will  imply. 
Upon  the  mere  forbearance  of  money  upon  request,  the  law  will  imply  no  contract  to 
pay  interest.  Numerous  cases  decide,  that,  unless  there  be  a  special  contract,  or  a 
usage  of  trade  to  that  eflect,  the  law  will  not  give  interest.  [Parke,  B.  The  allega- 
tion is  that  the  defendant  is  indebted.]  That  is  so,  but  the  case  is  not  on  that  account 
carried  further  than  those  where  the  defendant  has  been  alleged  to  be  indebted  for 
goods,  without  shewing  a  sale,  or  work  done,  or  mone}^  paid,  without  shewing  a  request ; 
and  such  counts  have  been  held  insufficient  upon  error  brought.  [Parke,  B.  You 
will  not  be  deprived  of  your  grounds  of  error,  but  this  is  not  a  case  in  [725]  which 
we  ought  to  stay  execution.  If  you  are  right,  you  will  get  restitution.]  The  ques- 
tion is,  whether  the  Court  can  see  enough  upon  this  record  to  enable  them  to  give 
judgment  for  the  defendants. 

Jervis  and  Butt,  in  support  of  the  rule,  were  not  called  upon. 

Per  Curiam.  The  rule  must  be  absolute,  for  the  grounds  assigned  appear  to  us 
to  be  frivolous.  If  the  defendants  are  right,  and  the  judgment  is  reversed,  they  will 
recover  all  they  have  lost  by  the  execution. 

Rule  absolute. 

M'Intyre  v.  Miller.  Jan.  24,2-5,  1845. — On  the  insolvency  of  a  banking  comiwny, 
W.,  one  of  the  principal  shareholders,  gave  bills  and  other  securities  to  another 
bank,  to  cover  advances  to  be  made  by  that  bank  for  the  payment  of  the  public 
creditors  of  the  Insolvent  company,  out  of  which  advances  the  debts  of  such 
creditors  were  paid,  and  at  the  same  time  the  debts  were  assigned  by  the  creditors 
to  R.  as  a  trustee  for  W.,  by  a  deed  which  recited  the  above  facts,  and  that  R. 
had  agreed  to  pay  the  amount  of  the  bills,  &c.  on  having  an  assignment  to  him 
of  the  debts.  In  an  action  brought  by  one  of  the  original  creditors,  for  W.'s 
benefit,  against  certain  of  the  shareholders  of  the  insolvent  company,  to  recover 
the  amount  of  his  debt : — Held,  that  the  above  facts  did  not  support  a  plea  of 
payment  of  the  debt  by  the  defendants. — A  declaration  in  assumpsit,  by  the 
secretary  of  a  joint-stock  company,  dated  the  29th  of  March,  stated,  that  P.  M., 
the  secretary  for  the  time  being  of  a  certain  company,  called,  &c.,  complained  of 
the  defendants,  who  had  been  summoned  to  answer  the  said  plaintitf  as  such 
secretary  as  aforesaid,  by  virtue  of  a  writ  issued  on  &c.  One  of  the  pleas  was 
a  release  by  the  said  company  of  the  several  causes  of  action  in  the  declaration 
mentioned,  to  which  there  was  a  special  demurrer.  Rejoinder,  as  to  the  demurrer, 
"  that,  inasmuch  as  the  defendants  cannot  deny  that  the  said  last  plea  is  insuffi- 
cient in  law,  they  freelj'  here  in  court  relinquish  the  same,  and  abandon  all 
verification  thereof  ;  therefore  let  no  regard  whatever  be  further  paid  to  the  said 
plea."  Issues  having  been  joined  on  the  other  pleas,  and  the  plaintiff  having 
recovered  a  verdict  on  them,  the  defendants  brought  a  writ  of  error,  on  the 
grounds — first,  that  it  did  not  sufficiently  appear  that  the  plaintiff  was  secretary 
at  the  time  the  action  was  brought ;  secondly,  that  no  final  judgment  had  been 
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given  ;is  to  the  sufficiency  of  the  third  plea  or  of  the  demurrer,  and  that  the 
same  remained  undisposed  of. — Held,  on  motion  by  the  plaintiff  to  quash  the 
writ  of  error  as  frivolous,  or  to  issue  execution  notwithstanding  sueh  writ — first, 
that  it  sufficiently  appeared  that  the  plaintiff  was  secretary  at  the  commeneement 
of  the  suit ;  secondly,  that  the  writ  of  error,  as  to  the  other  ground,  was  not 
frivolous. — Qua;re,  whether  the  defendants  were  at  liberty  so  to  abandon  their 
plea. — Scmble,  that  the  proper  course  was  for  the  plaintiff  to  move  to  strike  out 
of  the  record  the  plea,  demurrer,  and  rejoinder. 

[S.  C.  2  D.  &  L.  708 ;  14  L.  J.  Ex.  180.] 

Assumpsit  for  money  had  and  received,  money  lent,  interest,  and  on  an  account 
stated.  The  declaration,  [726]  dated  '29th  March,  commenced  as  follows  : — "Patrick 
M'Intyre,  the  secretary  for  the  time  being  of  a  certain  company  called  or  styled  the 
United  Kingdom  Life  Assurance  Company,  duly  appointed  and  registered  as  such 
secretary  under  and  by  virtue  and  pursuant  to  the  provisions  of  a  certain  act  of 
Parliament  made  and  passed  in  the  fourth  year  of  the  reign  of  his  late  Majesty  King 
William  lY.  intituled  '  An  Act  to  enable  the  proprietors  or  shareholders  in  a  company 
or  association  styled  the  "  United  Kingdom  Life  Assurance  Company  '  to  sue  and  be 
sued  in  the  name  of  one  of  their  directors  or  secretary,'  and  who  now  sues  as  such 
secretary  for  and  on  behalf  of  the  said  company,  under  and  by  virtue  of  the  said  act 
of  Parliament,  (the  plaintiff  in  this  suit),  by  Richard  Roy,  his  attorney,  complains  of 
the  Hev.  Michael  HodsoU  Miller,  Daniel  Good  Horwood,  and  Edward  Spence,  (the 
defendants  in  this  suit),  who  have  been  summoned  to  answer  the  said  plaintiff  as  such 
secretary  as  aforesaid,  by  virtue  of  a  writ  issued  on  "  &c. 

The  defendants  pleaded,  first,  non  assumpserunt ;  secondly,  payment  to  the  said 
Assurance  Company  by  "  certain  persons,  to  wit,  the  defendants  ;  "  thirdly',  a  release 
by  the  said  company  to  the  defendants  of  the  causes  of  action  in  the  declaration 
mentioned.  The  plaintiff' joined  issue  on  the  first  plea,  traversed  the  payment  alleged 
in  the  second,  and  demurred  specially  to  the  third  ;  as  to  which  the  defendants  entered 
a  retraxit  with  a  relictii  verificatione,  as  follows: — "As  to  the  demurrer  of  the  plaintiff 
by  him  above  pleaded  to  the  last  plea  of  the  defendants,  the  defendants  .say,  that, 
inasmuch  as  they  cannot  denj'  that  the  said  last  plea  is  insufficient  in  law,  they  freely 
here  in  court  relinquish  the  same,  and  abandon  all  verification  thereof :  therefore  let 
no  regard  whatever  be  further  had  to  the  said  last  plea  of  the  defendants."  The 
defendants  joined  issue  on  the  replication  to  the  second  plea,  and  so  the  record  was 
made  up.  At  the  trial,  before  Pollock,  C.  B.,  at  the  sit  [727]-tings  in  liOndon  after 
last  Trinity  Term,  the  plaintiff  proved  that  the  defendants  were  shareholders  in  the 
Marylebone  Bank,  which  stopped  payment  in  the  year  1S43,  and  produced  a  deposit 
receipt  note,  signed  by  the  manager  of  that  bank,  and  dated  previously  to  its  stoppage, 
for  the  sura  of  £1000,  which  had  been  lodged  with  the  bank  by  the  United  Kingdom 
Assurance  Companj'.  The  defendants  proved,  that  on  the  stoppage  of  the  bank, 
several  of  the  directors  ami  proprietors,  of  whom  Mr.  Walker,  one  of  the  Masters  of 
this  Court,  w;is  the  principal,  gave  bills  and  other  securities  to  a  considerable  amount 
to  the  London  and  Westminster  Bank,  to  cover  advances  to  be  made  by  that  bank 
for  the  payment  of  the  public  creditors  of  the  Marylebone  Bank.  Out  of  the  advances 
so  made  the  amount  due  to  the  United  Kingdom  Assurance  Company  was  paid  by 
the  solicitor  of  the  London  and  Westminster  Bank ;  the  debt  being  at  the  same  time 
assigned  by  the  company  by  deed  to  a  Mr.  Richards,  as  a  trustee  for  Mr.  Walker, 
which  deed  recited,  that  the  plaintiff'  had  agreed  to  pay  the  amount  of  the  said  bills 
&c.,  on  having  an  assignment  to  him  of  the  debts.  It  was  admitted  that  this  action 
was  brought  for  the  benefit  of  Mr.  Walker. 

For  the  defendants  it  was  contended,  that,  upon  this  state  of  facts,  the  pica  of 
payment  was  established  ;  for  that  payment  by  any  one  or  more  of  several  joint 
contractors  was  in  law  a  satisfaction  of  the  debt  as  against  all.  The  Lord  Chief 
Baron  thought  the  plea  was  not  proved,  but  reserved  the  point  for  the  consideration 
of  the  Court,  and  a  verdict  was  found  for  the  plaintiff  for  the  amount  of  principal  and 
interest  due -on  the  receipt  note,  leave  being  reserved  to  the  defendants  to  move  to 
enter  a  verdict  for  them  on  the  issue  joined  on  the  plea  of  payment. 

In  Michaelmas  Term,  Martin  obtained  a  rule  accordingly,  or  for  a  new  trial  ; 
against  which 

[728]  Jervis  and  Butt  now   shewed   cause.     This  clearly  was  not   payment   in 
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satiisfaction  of  the  debt.  If  several  persons,  who  are  partners,  owe  a  debt  to  A.,  and 
one  of  them,  who  is  solvent,  be  called  upon  to  pay  it,  and,  not  wishing  to  extinguish 
the  debt,  pays  it  out  of  his  own  private  funds,  and  has  the  debt  assigned  to  a  trustee 
for  his  own  benefit,  can  it  be  said  that  the  debt  is  satisfied  by  such  a  payment? 
Questions  of  this  nature  have  often  arisen  in  courts  of  equity,  where,  upon  payment 
of  a  debt  by  a  person  who  was  in  fact  a  surety,  but  was  a  principal  as  to  third  parties, 
the  question  has  been  whether  he  was  entitled  to  rank  as  specialty  or  as  simple 
contract  creditor.  If  the  debt  be  extinguished,  he  is  a  simple  contract  creditor  only  ; 
if  it  be  kept  alive,  he  is  a  creditor  by  specialty.  The  principle  is  stated  by  Lord 
Eldon,  in  Copis  v.  Middle/on  (1  Turn.  &  Russ.  230).  [Parke,  B.  If  the  debt  be 
expressly  kept  alive  at  the  time,  it  cannot  be  satisfied  by  the  very  act  which  keeps  it 
alive.  To  construe  that  as  payment  which  is  meant  to  be  an  assignment,  is  a  contra- 
diction in  terms.  The  only  question  is,  whether  the  same  rule  applies  to  partners  as 
to  sureties.]  Partners  are  nothing  more  than  trustees  inter  se,  liable  to  each  other  for 
contribution.  If  there  be  any  distinction  between  the  cases,  it  is  rather  in  favour  of 
the  plaintifl',  who  was  not  primarily  bound  to  apply  his  own  funds  in  payment  of  this 
debt.  The  Court  are  not  now  considering  the  equities  of  these  parties,  but  only 
whether,  at  law,  payment  of  this  debt  by  the  defendants  has  been  established.  For 
that  purpose  the  money  must  be  shewn  to  have  been  handed  over  by  the  one 
party,  and  received  by  the  other,  as  payment.  Here  it  is  not  so,  but  the  parties 
receiving  declare,  under  their  hands  and  seaLs,  that  it  shall  not  be  taken  as  payment, 
but  as  the  consideration  for  an  assignment  of  a  debt  still  sub-[729]-sisting.  [Parke,  B. 
Payment  extinguishes  the  debt ;  but  the  parties  making  this  assignment  expressly 
keep  alive  the  debt.]  No  point  can  be  raised  as  to  the  form  of  the  plea  of  payment, 
which  must  mean  payment  by  the  defendants,  notwithstanding  its  being  laid  under  a 
videlicet.  [Parke,  B.  If  it  be  not  payment  by  the  defendants,  or  somebody  l)ound  to 
pay  on  their  behalf,  the  plea  is  bad  ;  the  videlicit,  therefore,  does  not  make  the 
allegation  less  material.] 

Sir  T.  Wilde,  Serjt.,  Martin,  and  Barstow,  in  support  of  the  rule.  This  is  not  the 
case  of  a  joint-stock  company,  but  of  an  ordinary  ti'ading  co-partnership ;  and  the 
question  in  effect  is,  whether  one  of  several  partners  has  a  right  to  pay  all  the 
partnership  debts,  without  reference  to  the  partnership  accounts,  and  get  them  all 
assigned  to  a  trustee,  so  that  actions  may  be  brought  against  the  other  partners  for 
his  benefit.  The  case  of  C'opis  v.  Middleion  has  no  application.  In  equity,  the  rule  as 
to  sureties  is,  that  the  surety  is  entitled  to  the  benefit  of  all  securities  which  affect  the 
principal,  and  is  to  stand  as  to  them  in  the  place  of  the  creditor.  But  inasmuch  as, 
where  a  judgment  has  been  obtained,  he  loses  his  benefit  by  payment  under  it,  he  is 
therefore  permitted,  by  the  form  of  an  assignment,  to  obtain  the  same  benefit  which  in 
equity  he  would  otherwise  be  entitled  to.  There  is  no  reason  why  he  might  not  take 
the  assignment  in  his  own  name,  but  that  the  debt  is  to  be  kept  alive.  But  a  debtor 
cannot  take  an  assignment  of  his  own  debt.  Could  Mr.  Walker  treat  this  sum,  on  a 
bill  filed  for  an  account,  as  an  item  in  the  partnership  accounts  1  The  cases  as 
between  surety  and  principal  have  really  no  application.  There  the  contest  is 
between  the  party  who  ought  to  have  paid  the  debt,  but  has  not,  and  him  who  ought 
not  to  have  paid  it,  but  has  ;  and  the  object  of  the  rule  of  equity  is  only  to  give  the 
surety  the  [730]  benefit  of  other  securities,  which  ought  to  be  available  as  much  for 
his  benefit  as  for  that  of  the  original  creditor.  Suppose  the  defendants  had  become 
bankrupt,  could  Mr.  Walker  go  in  and  prove  under  the  bankruptcy?  This  plea  says, 
no  doubt,  that  the  debt  was  paid  by  the  defendants  ;  and  payment  of  it  by  their 
partner  was  payment  by  them.  The  assignment  is  only  evidence  to  shew  the  character 
of  the  payment ;  it  has  no  operation  in  law  on  the  extinguishment  or  contitiuance 
of  the  debt.  A  debtor  may  pay,  and  yet  pretend  not  to  do  so ;  and  whatever 
instrument  the  parties  may  choose  to  sign,  the  question  ma}'  nevertheless  be  raised, 
whether  it  was  in  fact  payment  of  the  debt  or  not.  That  is  a  question  for  the  jury 
to  determine  :  the  Court  cannot  say,  as  matter  of  law,  that,  merely  because  these 
parties  have  signed  certain  papers,  in  the  absence  and  without  the  consent  of  the 
other  parties  whose  interests  are  to  be  affected  thereby,  that  shall  exclude  all  inquiry 
as  to  the  circumstances  of  the  transaction.  It  was  a  question  of  fact  for  the  jury, 
therefore,  on  the  whole  of  this  transaction,  whether  there  was  payment  of  this  debt 
by  a  joint  debtor  with  the  defendants,  which  would  operate  in  law,  notwithstanding 
a  pretended  assignment  of  the  debt  to  him,  as  payment  by  them,  and  as  an  extinguish- 
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meiit  of  the  debt.  The  Court  must  look  at  the  equities  of  the  parties ;  and  so  con- 
sidering the  case,  it  will  be  seen  that  there  was  abundant  evidence  for  the  jury  in 
support  of  this  plea.  There  are  many  cases  in  which  a  court  of  law  looks  to  the 
equitable  lights  of  the  parties — as  in  the  case  of  a  plea  of  the  plaintiff's  bankruptcy. 
[Pollock,  G.  B.  Because,  under  the  bankrupt  acts,  nothing  passes  to  the  assignees 
under  the  fiat  except  what  the  bankrupt  was  both  legally  and  equitably  entitled  to. 
Parke,  B.  You  cannot  therefore  confound  legal  and  equitable  interests,  and  make  a 
person  who  is  only  entitled  in  equity  a  legal  plaintiff.  The  only  question,  however, 
on  this  [731]  record,  is  whether  the  debt  has  been  discharged  by  the  payment,  i.e. 
payment  in  the  sense  of  a  discharge  and  satisfaction  of  the  debt.]  If  the  debt  could 
not  vest  equitabh'  in  Mr.  Walker,  then  the  transaction  amounts  to  payment. 
[Parke,  B.  There  are  no  eqnit;ible  considerations  in  this  case.  If  you  have  any  equity, 
and  if  it  be  a  wrong  thing  for  one  partner  to  buy  up  a  debt  due  from  the  partnership, 
and  so  endeavour  to  recover  it  without  taking  the  accounts,  you  must  go  into  equity  ; 
but  we  have  nothing  to  do  with  that.  The  question  is,  can  you  make  that  payment 
which  is  a  purchase  of  the  debt,  meaning  it  to  continue  a  debt  ?  Alderson,  B. 
Unless  we  are  to  make  acts  operate  exactly  the  reverse  of  what  the  parties  intended, 
this  is  not  payment.] 

Pollock,  C.  B.  We  are  not  to  enter  into  equitable  considerations,  except  in  cases 
where  we  are  forced  to  do  it.  The  case  of  bankiuptcy  is  one  where  it  is  necessary  to 
do  so  :  the  case  of  the  purchase  of  an  estate,  where  objections  either  in  law  or  in 
equity  constitute  an  answer  to  the  claim  of  the  vendor,  is  another.  Here  the  simple 
question  is,  whether  there  has  been  a  legal  payment  of  the  debt.  You  must  entirely 
alter  the  character  of  the  transaction  to  make  it  so. 

The  rest  of  the  Court  concurred. 

Kule  discharged. 

The  postea  was  accoi-dingly  delivered  to  the  plaintill',  and  the  costs  were  taxed  ; 
but  before  the  Master's  allocatur  had  been  given,  or  the  judgment  actually  signed, 
a  writ  of  error  w^as  sued  out  and  allowed.  The  grounds  of  error  set  forth  in  the 
notice  of  allowance,  in  addition  to  [732]  those  mentioned  iu  Nurdemtrom  v.  Pitt,  were 
as  follows : — 

"That  the  title  of  the  plaintiff,  Patrick  M'Intyre,  to  maintiiin  the  action,  does  not 
sutiiciently  appear  upon  the  face  of  the  declaration.  That  the  act  of  Parliament  under 
which  the  plaintiff  professes  to  sue  as  nominal  plaintiff  only  authorizes  the  secretary 
of  the  company  to  sue  who  shall  be  secretary  of  the  said  company  at  the  time  when 
any  action  shall  be  commenced  or  instituted  ;  and  that  it  nowhere  appears  upon  the 
face  of  the  recoid  that  the  plaintiff"  was  secretary  at  the  time  of  the  commencement  or 
institution  of  the  action,  but  that  the  contrary  is  rather  to  be  intended. 

"That  no  judgment  has  been  given  upon  the  s\itliciency  in  law  of  the  defendant's 
third  plea,  or  upon  the  plaintiff's  demurrer  theieto,  and  that  the  same  plea  and 
demurrer  now  remain  wholly  undisposed  of  in  any  legal  or  sullicient  manner." 

Jervis  having  obtained  a  rule  to  shew  cause  why  the  writ  of  error  should  not  be 
quashed  as  frivolous,  or  why  execution  should  not  issue  notwithstanding  the  allowance 
of  the  writ  of  error, 

Jan.  31.— C.  Edwards  .shewed  cause.  The  title  of  the  plaintiiT  to  maintain  this 
action  does  not  sulKcientlyjappear.  By  the  act  of  Parliament,  the  action  is  to  be  brought 
in  the  name  of  the  secretary  of  the  company  at  the  time  of  the  commencement  of  the  suit. 
That  does  not  appear  upon  this  record.  The  writ  may  have  issued,  and  the  action 
been  commenced,  in  the  name  of  some  other  person,  or  even  in  the  name  of  the  present 
plaintiff,  and  yet  he  may  have  been  appointed  secreUiry  only  an  hour  before  declaration 
filed.  Since  the  New  Rules,  eveiv  ])leading  must  be  taken  to  refer  to  the  time  at 
which  it  is  delivered  ;  Fisher  v.  [733]  ford  (12  Ad.  &  E.  654  ;  4  Per.  fc  D.  347) ;  and 
this  defect  is  not  aided  by  verdict,  because  there  is  no  issue  t;iken,  the  proof  of  which 
involved  the  proof  of  the  plaintili's  being  secretary  at  the  time  of  the  commencement 
of  the  suit.  [Parke,  B.  The  record  states,  that  the  defeiidarit  has  been  summoned 
to  answer  the  plaintiff  as  .such  sccretarv,  by  virtue  of  a  writ  issued  on  the  'ind  day 
of  March,  184;L|  That  is  not  a  sub.st<intive  allegation  that  he  was  secretary.  [Parke,  B. 
The  allegation  is  that  the  defendant  was  indebted,  and  it  has  been  decided  not  to 
be  necessary,  in  debt,  or  in  indebitatus  assumpsit,  to  shew  that  the  causi;  of  action 
accrued  before  the  commeucemeut  of  the  suit.     I'he  Courts  have,  by  analogy  to  the 
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old  system,  when  the  action  was  commenced  by  bill,  followed  the  form  of  pleading 
then  deemed  sufficient.]  This  is  not  an  action  at  common  law,  but  under  the  provisions 
of  the  statute,  which  ought  to  be  strictly  followed.  The  allegation  is  not  that  the 
defendant  was  indebted  to  the  plaintiff,  but  to  the  company,  and  the  plaintifl"  shews  no 
title  to  sue  on  their  behalf. 

The  second  objection  is,  that  there  is  a  plea  and  a  demurrer  thereto  still  undisposed 
of.  The  entry  by  the  defendant  of  a  relicta  verificatione,  without  leave  of  the  Court, 
amounts  to  nothing.  In  this  particular  instance  it  is  wholly  inappropriate,  because 
the  truth  of  the  matters  alleged  in  the  plea  is  admitted  by  the  demurrer.  [Alderson,  B. 
The  demurrer  only  admits  what  is  well  pleaded.]  In  the  cases  that  have  been 
before  the  Court,  in  which  this  matter  has  been  incidentally  discussed,  costs  were  the 
only  matter  in  question.  [Parke,  B.  Is  there  any  precedent  for  such  a  form  of 
entry  ?  Bovill,  amicus  curiae,  stated,  that  the  form  might  be  found  in  Eastall's  Entries, 
tit.  Appel  de  Mort,  p.  49,  pi.  6,  and  p.  52,  pi.  15;  and  that  there  were  two  cases  in 
which  [734]  this  point  had  come  before  the  Court,  viz.  Huiion  v.  Turk  and  Cooper  v. 
Painter,  in  one  of  which  the  Court  ordered  the  plea,  demurrer,  and  relicta  verificatione 
to  be  struck  out.(tt)  The  plea,  demurrer,  and  entry  in  this  case  [735]  were  included 
in  the  issue  delivered,  as  well  as  in  the  nisi  prius  record,  and,  being  there,  regard 
must  be  had  to  them  in  giving  judgment.  It  may  be  admitted  that  if  this  is  a 
good  entry  in  point  of  law,  the  defendant  is  bound  by  it;  but  no  such  entry  is 
known  to  the  law,  at  least  after  demurrer ;   verification  has  then  become  immaterial 

(a)  Bovill  stated  these  cases  as  follows  : — 

Cooper  V.  Painter 

Was  an  action  against  the  sheriff  for  not  arresting  a  debtor  of  the  plaintiff, 
in  which  the  defendant  pleaded  several  pleas,  to  two  of  which  the  plaintiff  demurred  ; 
and  the  defendant  thereupon  entered  a  relicta  verificatione,  as  follows  :  viz.  that  the 
defendant,  forasnmch  as  he  could  not  deuj'  that  those  pleas  were  insufficient  in  law, 
freely  relinquished  the  same,  and  abandoned  all  verification  thereof,  and  therefore 
prayed  that  no  further  regard  should  be  had  to  the  same.  The  plaintiff,  after  motion 
for  judgment  as  in  case  of  a  nonsuit,  gave  a  peremptory  undertaking  to  try  at  the  next 
sittings      Afterwards 

Pearson  obtained  a  rule  to  shew  cause  why  the  peremptory  undertaking  should 
not  be  enlarged  and  why  the  defendant  should  not  join  in  demurrer,  or  the  plaintiff 
be  at  libei'ty  to  sign  judgment  for  want  of  such  joinder,  and  why  the  defendant  should 
not  pay  the  costs  of  the  application. 

IJovill  shewed  cause,  contending  that  the  entry  was  perfectly  regular,  and  that  it 
was  warranted  by  the  precedents  in  Eastall's  Entries,  (Appels,  p.  49,  pi.  6,  and  p.  52, 
pi.  15) ;  and  he  urged,  that  there  was  no  power  to  compel  a  party  to  join  in  demurrer, 
and  no  power  in  the  Court  to  award  costs,  which  could  only  be  given  when  the 
parties  put  themselves  upon  the  judgment  of  the  Court,  and  judgment  was  actually 
given  ;  that  here  no  judgment  was  or  could  be  given  by  the  Court  upon  the  demurrer, 
and  no  costs  awarded. 

The  Court,  after  hearing  Pearson  in  support  of  the  rule,  directed  the  peremptory 
undertaking  to  be  enlarged,  in  consequence  of  the  novelty  of  the  entry,  but  discharged 
the  rule  as  to  the  rest,  directing  the  pleas  demurred  to  be  struck  out. 

Hutton  V.  Turk 

Was  a  similar  case,  in  which,  the  plaintift'  having  demurred  to  one  of  the  defen- 
dant's pleas,  the  latter  relinquished  it  by  an  averment  similar  to  that  in  Cooper  v. 
Painter. 

Crompton  obtained  a  rule  to  shew  cause  why  the  plea  should  not  be  struck  out, 
and  why  the  defendant  should  not  pay  the  costs  incurred  by  it. 

Bovill,  on  shewing  cause,  admitted  that  the  proper  course  was  to  strike  out  and 
take  no  further  notice  of  the  plea,  but  contended  that  a  rule  was  not  necessary 
for  that  purpose  ;  and  with  I'egard  to  the  costs,  he  urged  the  same  arguments  as 
those  in  Cooper  v.  Painter. 

The  Court  held,  that  they  had  the  power  of  compelling  the  defendant  to  pay  the 
costs,  and  that  the  proper  course  was,  to  strike  out  the  plea  and  demurrer,  which  was 
done  accordingly,  and  the  rule  was  discharged. 
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as  to  the  facts  alleged,  and  the  defendant  cannot  be  considered  a  snfficient  jndge  of 
the  goodness  or  badness  of  his  plea  in  point  of  law,  to  bind  the  Conrt  by  the  entry 
here  used.  The  plaintifl' should  have  ruled  the  defendant  to  join  in  demurrer,  and 
so  brought  him  into  default,  and  then  he  might  have  signed  judgment.  [Parke,  B. 
What  would  have  been  the  entry  in  that  case?  AVould  it  not  1)6  judgment  for 
default  of  a  plea?]  This  is  a  point  at  least  novel,  and,  after  the  doubt  thrown  out  l)y 
the  Court,  can  hardly  be  called  frivolous. 

Jervis  and  Butt,  in  support  of  the  rule.  The  defendant  cannot  now  be  heard  to 
say  that  the  plea  demurred  to  is  on  the  record  for  any  purpose  whatever.  He  has 
not  merely  declared  that  he  will  not  verify,  but  he  has  expressly  said,  "  Let  no  further 
regard  be  had  to  the  said  plea."  It  is  as  if,  when  the  pleadings  were  ore  tenus,  a  bad 
plea  having  been  pleaded,  and  the  opposite  party  having  demurred,  the  party  pleading 
had  at  once  said,  "Then  I  do  not  ask  the  Court  to  give  judgment.  I  admit  it  is  a 
bad  plea,  and  I  abandon  it."  [Parke,  B.  But  the  difficulty  is,  that,  in  making  up 
the  issue  an<l  nisi  prius  [736]  record,  the  plaintifl'  has  entered  Ijoth  the  plea  and  the 
demurrer  with  the  relicta  veriticalione.]  That  is  so,  but  the  entry  must  be  taken 
altogether,  and  the  defendant  has  precluded  himself  from  asking  for  the  judgment  of 
the  Court.  There  is  no  reason  why  a  retraxit  may  not  be  entered  to  a  plea  that  is 
demurred  to.  In  taxing  costs  and  signing  judgment,  no  regard  whatever  will  be  had 
to  the  plea,  demurrer,  or  relicta  verificatione.  [Parke,  B.  Suppose  the  plea  to  be  a 
good  plea,  and  we  see  that  it  is  so,  how  can  we  give  judgment  for  the  plaintift'l 
What  are  we  to  dol]  No  judgment  can  be  given  on  this  plea.  The  defendant  has 
expressly  shut  himself  out  from  all  benefit  of  it  by  abandoning  it.  [Pollock,  C.  H. 
He  wishes  for  the  opinion  of  a  court  of  error  upon  the  (juestion,  whether,  under  the 
circumstances,  the  entry  is  sufficient  in  law  to  bind  him  in  the  way  you  suggest. 
That  appears  to  me  a  point  of  some  novelty.]  The  authorities  in  Rastall,  and  the 
cases  already  cited,  are  sufficient  to  shew  that  the  form  h;is  been  long  used. 
[Pollock,  C.  B.  Before  we  allow  execution  to  go,  we  must  be  thoioughly  persuaded 
that  the  grounds  of  eri-or  are  frivolous.]  The  plaintiff'  ought  to  be  in  the  same  position 
as  if  the  proceedings  on  which  this  error  has  been  assigned  had  been  struck  out  at  the 
time,  as  was  ordered  to  be  done  in  the  cases  before  referred  to.  The  plaintiff  now 
applies  to  strike  them  out  accordingly.  [Edwards.  That  must  be  the  subject  of  a 
separate  application.  Parke,  B.  Yes;  perhaps  it  may  be  done  at  charabers.(a)] 
When  the  roll  is  made  up,  this  objection  will  not  appear,  as  we  shall  Uikc  care  to  omit 
the  proceedings  which  the  defendant  has  himself  prayed  may  be  disregarded.  Besides, 
the  [737]  writ  of  error  is  premature.  [Parke,  B.  A  writ  of  error  may  lie  sued  out 
ami  allowed  before  judgment.  This  matter  lias  been  already  too  long  argued  for  us 
to  say  the  point  is  frivolous.] 

Pollock,  C.  B.  I  think  sufficient  doubt  has  been  shewn  to  exist,  to  entitle  the 
defendant  to  have  execution  st^iyed.  We  ought  not  to  allow  execution  to  issue  after 
the  allowance  of  a  writ  of  error,  unless  in  a  very  clear  case,  which  this  is  not.  Of 
course,  I  express  no  opiiu'on  upon  the  goodness  or  badness  of  the  erroi'  assigned. 

Pakkk,  B.  The  point  is  one  of  some  novelty,  and  we  can  haidly  be  called  upon 
to  decide  it  to  be  frivolous.  We  ought  not  to  interfere  and  grant  execution,  except 
in  cases  which  are  perfectly  clear.  After  so  much  has  been  said,  this  can  hardly  be 
considered  a  perfectly  clear  case.  I  do  not  say  that  the  ground  of  error  assigned  is 
not  bad  ;  fai-  from  it. 

Aldkuson,  B.  I  quite  agree.  The  Court  is  bound  to  look  at  the  whole  record, 
and  every  entry  upon  it  should  be  followed  np  by  a  judgment  of  the  Couit.  Here  all 
the  facts  are  admitted  by  the  demurrer,  yet  there  is  no  judgment  I  by  no  means 
say  that  the  ground  of  error  as  assigned  is  good,  but  in  such  a  case  execution  ought 
to  be  stiiyed 

P[,ATT,  H.,  concurred. 

Rule  discharged. 

(a)  A  summons  was  afterwards  taken  out  to  strike  out  of  the  nisi  prius  record  the 
plea,  demurrer,  and  rejoinder.  The  matter  was  referred  by  Aldcrson,  B,  to  tlie 
Court,  who,  after  hearing  counsel,  made  the  order;  the  plaintiff  to  pay  the  costs  of 
the  application,  and  if  the  writ  of  error  were  abandoned  within  three  days,  the  plaintiff 
to  pay  the  costs  of  that  also. 
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[738]  Boyle  r.  Brandon.  Jan.  31,  1845. — The  following  papei-,  signed  by  the 
mother  of  a  young  woman  who  had  been  seduced  by  the  defendant,  and  by  the 
daughter  herself,  was  given  to  the  defendant  on  his  breaking  oft'  the  connexion  : — 
"Keceived  of  Mr.  B.  the  sum  of  £10  in  addition  to  the  various  monies  received  of 
him  at  different  times,  in  full  satisfaction  and  discharge  of  any  favours  conferred 
or  services  rendered  to  him  by  either  of  us,  at  any  time  during  our  acquaintance ; 
and  which  sum  we  hereby  acknowledge  to  be  ample  remuneration  : " — Held,  that, 
a  receipt  stamp  as  upon  the  sum  of  £10  was  sufficient  to  render  this  document 
admissible  in  evidence,  and  that  it  did  not  require  a  stamp  of  10s.,  as  being  an 
acknowledgment  of  a  receipt  in  full  of  "debts,  accounts,  claims,  or  demands," 
within  the  meaning  of  the  Stamp  Act,  55  Geo.  3,  c.  184,  sched.,  p.  1,  title 
"Receipt." — Where  a  woman  is  seduced,  and  abandoned  by  the  seducer,  and  in 
consequence  of  being  so  abandoned  becomes  ill,  whereby  her  services  are  lost  to 
her  parent — Qua;re,  whether  such  loss  of  service  will  sustain  an  action  by  the 
parent  for  the  seduction  ? 

[S.  C.  14  L.  J.  Ex.  344.] 

Case  for  the  seduction  of  the  plaintiff's  daughter.  Pleas, — first,  not  guilty ; 
secondly,  leave  and  license  ;  thirdly,  payment  to  and  acceptance  bj'  the  plaintiff'  of 
certain  sums  of  money,  in  satisfaction  of  the  damages:  and  issues  thereon.  At  the 
trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  last  Michaelmas  Term,  the 
illicit  connexion  of  the  defendant  with  the  plaintitt"s  daughter"  was  clearly  proved  ; 
but  it  appeared  that  the  defendant  had  broken  off'  the  connexion,  and  that,  in  conse- 
quence of  distress  of  mind  arising  from  his  leaving  her,  the  young  woman  became  ill, 
and  so  the  loss  of  service  occurred  for  which  the  action  was  brought.  The  Lord  Chief 
Baron  thought  that  the  damage  was  too  remote  a  consequence  of  the  criminal  act  of 
the  defendant  to  sustain  the  action,  and  accordingly  directed  the  jury  that  the  first 
issue  ought  to  be  found  for  the  defendant.  In  support  of  his  other  pleas,  the  defendant 
gave  in  evidence  a  paper  signed  by  the  plaintiff'  and  her  daughter,  in  the  following 
terms: — "Keceived  of  Mr.  Brandon,  by  the  hands  of  his  friend,  the  sum  of  £10,  in 
addition  to  the  various  monies  received  of  him  at  different  times,  in  full  satisfaction 
and  discharge  of  any  favours  conferred  or  services  rendered  to  him  by  either  of  us,  at 
any  time  dtiring  our  acquaintance ;  and  which  sum  we  hereby  acknowledge  to  be 
ample  remuneration,  and  we  beg  to  return  him  our  best  thanks  for  the  same."  This 
document  bore  a  sixpenny  receipt  stamp.  It  was  objected  for  the  defendant,  that  it 
amounted  to  a  receipt  in  full  of  all  demands  which  the  parties  had  against  the 
defendant,  and  therefore  required  a  10s.  stamp.  The  Lord  Chief  Baron  overruled  the 
ob  [739]-jection,  and  admitted  the  paper  in  evidence,  and  the  jury  found  a  verdict  for 
the  defendant  on  all  the  issues.     In  the  present  term  (Jan.  13), 

Kennedy  moved  for  a  new  trial,  on  the  ground  of  misdirection,  and  on  the  question 
relating  to  the  stamp.  First,  the  learned  Judge  mi.sdirected  the  jury  as  to  the  first 
issue.  Although  there  was  in  fact  no  illness  or  loss  of  service  until  after  the  defendant 
had  discontinued  the  criminal  connexion,  still  the  illness  was  the  consequence  of  his 
original  criminal  act.  [Pollock,  C.  B.  It  was  in  consequence  of  his  leaving  her,  not 
of  his  seducing  her.]  The  leaving  her  is  a  part  of  the  whole  ofl'ence.  The  action  is 
not  for  the  actual  seduction,  but  for  that  from  which  the  loss  of  service  arises. 
[Alderson,  B.  The  question  is,  was  it  caused  by  the  criminal  or  the  non-criminal  act  ? 
Pollock,  C.  B.  The  criminal  act  must  be  the  causa  causans.]  The  whole  of  the 
defendant's  conduct  in  respect  to  the  seduced  party  is  a  part  of  the  criminal  act. 

Secondly,  the  paper  signed  by  the  plaintiff'  was  wrongly  received  in  evidence. 
[Pollock,  C.  B.  Your  only  objection  to  it  at  the  trial  was,  that  it  was  a  receipt  in 
full  of  all  demands.  It  was  perhaps  open  to  another  objection,  that  it  was  a  receipt 
for  a  sum  which  was  part  of  other  sums.]  That  is  in  substance  the  same  objection. 
The  Stamp  Act  (55  Geo.  3,  c.  184,  sched.,  part  1,  title  "Receipt")  first  imposes  a 
series  of  ad  valorem  duties  on  receipts  for  sums  up  to  "  £  1 000  and  upwards,"  on  which 
amount  the  duty  is  10s.  ;  then  there  is  imposed  the  like  duty  of  10s.  "  where  any  sura 
of  money  whatever  shall  be  therein  expressed  or  acknowledged  to  be  received  in  full 
of  all  demands  ; "  and  afterwards  follows  an  explanatory  clause,  in  these  terms  :  "  And 
any  receipt  or  discharge,  note,  memorandum,  or  writing  whatever,  given  to  any  person 
for  or  upon  the  payment  of  money,  which  shall  contain,  import,  or  signify  any  general 
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jicknowleilgment  of  any  rlebt,  account,  claim,  or  [740]  deraanil,  debts,  accounts,  claims, 
or  demands,  whereof  the  araoinit  shall  not  be  therein  specified,  having  been  paid, 
settled,  balanced,  or  otherwise  discharged  or  satisfied,  or  whereby  any  sum  of  money 
therein  mentioned  shall  be  acknowledged  to  be  received  in  full,  or  in  discharge  or 
satisfaction  of  any  such  debt,  &c.,  and  whether  the  same  shall  or  shall  not  be  signed 
with  the  name  of  any  person,  shall  be  deemed  and  taken  to  be  a  receipt  for  the  sum 
of  £1000  or  upwards,  within  the  intent  and  meaning  of  the  said  schctlule,  and  shall 
be  charged  with  the  duty  of  10s.  accordingly."  The  words  of  this  paper,  "in  full 
satisfaction  of  any  favours  conferred  or  services  rendered  "  &c.,  bring  it  within  the 
operation  of  the  latter  branch  of  this  clause.  [Pollock,  C.  B.  But  this  is  not  a  case 
of  the  settlement  of  any  demand  :  it  is  like  the  case  of  a  money  settlement  by  way  of 
satisfaction  for  an  assault.  Is  a  legal  claim  for  unliquidated  damages  within  the  words 
"debt,  account,  claim,  or  demand?"  Parke,  B.  The  clause  seems  rather  to  apply  to 
cases  of  a  receipt  or  discharge  for  the  payment  of  money  due.  The  words  are,  "any 
receipt  or  discharge,  i^c.  given  to  any  person  for  or  upon  the  payment  of  money."  It 
seems  onlj'  to  apply  to  cases  where  a  demand  of  so  much  money,  due  as  a  debt,  is 
satisfied.]  The  words  "claim  "and  "  demand  "  are  words  of  very  large  import,  and 
ma}'  well  include  a  legal  claim  to  unlic(uidated  damages. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case  there  was  an  application  for  a  new  trial,  on  the 
ground  of  misdirection,  and  also  on  the  ground  of  the  receipt  in  evidence  of  a  document 
without  being  sufficiently  stamped.  It  was  an  action  for  seduction,  to  which  there 
were  three  pleas  :  first,  not  guilty  ;  secondly,  leave  and  license  ;  and,  thirdly,  payment 
of  money  [741]  as  accord  and  satisfaction.  The  jury  found  foi'  the  defendant  on  all 
the  issues,  and  the  motion  was  made  for  a  new  trial,  on  the  ground,  with  respect  to 
the  plea  of  not  guilty,  that  there  was  a  misdirection  as  to  the  liability  of  the  defemlant, 
for  that,  although  it  appeared  that  the  loss  of  service  resulted  not  from  his  original 
misconduct,  but  from  the  not  continuing  that  misconduct,  yet  the  defendant  might  be 
liable  in  this  action.  With  respect  to  the  plea  of  payment  in  accord  and  satisfaction, 
the  objection  was,  that  the  receipt  produced  in  evidence,  which  bore  only  the  stamp 
applicable  to  the  sum  of  £10,  for  which  it  was  specially  given,  required  a  10s.  stamp, 
as  being  either  a  receipt  in  full  of  all  demands,  or  a  receipt  for  a  sum  of  money  in 
satisfaction,  together  with  other  sums  not  mentioned.  On  looking  to  the  act  of 
Parliament,  it  seems  to  us  to  be  (juite  clear  that  the  document  called  a  receipt  has 
nothing  to  do  with  any  "debt,  cl.iim,  or  demand,"  within  the  meaning  of  those  words 
in  the  clause  which  has  been  relied  on  in  support  of  the  objection.  Certain  favours 
are  represented  as  having  Ijcen  conferred  upon,  and  certain  services  rendered  to  the 
defendant,  but  the  cl.iim  is  in  no  respect  treated  as  a  debt,  or  hinted  at  as  a  "  claim 
or  demand  "  within  the  meaning  of  the  act  of  Parliament;  and  the  various  monies 
received  at  different  times  do  not  appear  to  have  been  payments  made  on  account, 
but  from  the  nature  of  the  document,  it  imports  that  they  were  monies  given  by  way 
of  gifts  and  gratuities,  and  not  at  all  in  the  nature  of  money  payments  as  for  a  debt. 
Now,  whether  an  instrument  requires  a  particular  stamp,  is  to  bo  gathered  from  the 
face  of  the  document  itself ;  and  upon  this  document,  it  .appears  to  us  that  a  stamp 
for  a  receipt  of  £10  is  all  that  was  required  to  render  it  admissible  in  evidence.  On 
that  point,  therefore,  we  are  clearly  of  opinion  there  ought  to  be  no  rule.  On  the 
other  point,  as  there  were  three  pleas  all  going  to  the  whole  cause  of  ac-[742]-tioM, 
every  one  of  which  was  found  for  the  defendant,  if  the  defendant  will  consent  to  enter 
the  verdict  for  the  plaintill'  on  the  plea  of  not  guilty,  there  will  l)c  no  rule  ;  otherwise 
we  entertain  sutlicient  doubt  to  think  th.at  thai  question  ought  to  be  further  discussed. 
Watson,  for  the  plaintitl',  consented  that  the  verdict  should  bo  so  entered,  and 
thereui)on  the  rule  was 
Kefused.(c) 

End  of  Hilary  Term. 

(a)  See  Dibdin  v.  Morris,  2  C.  &  P.  44 ;  Law  v.  Grtrndi/,  4  C.  &  P.  149. 
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[743]    Vacation  Sittings  After  Hilary  Term. 

Pitts  i:  Beckett  and  Another.  Feb.  10,  1845. — A.,  having  a  quantity  of  wool 
to  dispo.se  of,  placed  a  sample  of  it  at  his  brokers'  for  sale,  and  B.  having 
examined  the  sample  at  the  brokers'  office,  purchased  from  A.,  in  the  presence  of 
the  broker,  part  of  the  wool  at  an  agreed  price,  it  being  stipulated  b\'  B.  that 
the  wool  was  to  be  delivered  in  good  dry  condition.  On  the  same  day,  the 
broker  sent  to  A.  a  sold  note  of  the  contract,  which  however  omitted  all  mention 
of  the  stipulation  that  the  wool  was  to  be  in  good  dr}'  condition,  and  no  note 
whatever  was  sent  to  B,  The  wool  was  accordingly  sent  by  the  broker  to  B., 
who  refused  to  receive  it,  on  the  ground  that  it  was  not  in  dry  condition, 
according  to  the  contract.  An  action  for  goods  sold  and  delivered  having  been 
brought  to  recover  the  price  of  the  wool — Held,  that  the  broker  was  not  authorized 
to  make  the  contract  set  forth  in  the  sold  note,  omitting  the  condition,  and  that 
there  was  consequently  no  memorandum  or  note  in  writing  of  the  contract  to 
satisfy  the  Statute  of  Frauds. — Qua3re,  whether  a  machine  copy  of  a  contract,  made 
in  the  broker's  book,  would  be  a  sufficient  writing  within  the  statute. 

[S.  C.  14  L.  J.  Ex.  3.5S.     Keferred  to,  Sievewright  v.  Archibald,  1851,  17  Q.  B.  103.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea,  never 
indebted.  At  the  trial,  before  Cresswell,  J.,  at  the  last  Liverpool  Assizes,  it  appeared 
that  the  action  was  brought  to  recover  the  sum  of  1491.  19s.  8d.,  the  price  of  certain 
wool  sold  by  the  plaiutift  to  the  defendants,  under  the  following  circumstances  : — The 
plaintiff,  a  hide  and  wool  merchant  in  Liverpool,  having  on  sale  a  quantity  of  skinned 
wool,  placed  a  sample  of  it  in  the  hands  of  Messrs.  Hughes  &  Konald,  of  Liveipool, 
wool-brokers,  for  sale,  and  afterwards,  on  the  morning  of  the  28th  of  March,  1844, 
met  one  of  the  defendamts  (who  weie  wool-staplers  at  Manchester,  carrying  on 
business  under  the  firm  of  "Beckett,  Brothers")  in  Liverpool,  and  told  him  he  had 
the  wool  in  question  for  sale,  and  requested  him  to  go  with  him  to  the  brokers'  office 
to  examine  the  sample,  which  he  accordingly  did,  and  being  satisfied  with  the  quality 
of  it,  purchased  nine  bales  at  an  agreed  price,  it  being  part  of  the  bai-gain  that  the 
wool  was  to  be  delivered  in  good  dry  condition.  The  conti'act  was  made  by  the 
defendant,  the  plaintiff  being  present  and  the  broker  being  a  party,  [744]  who  was  to 
receive  brokerage  according  to  the  practice  at  Liverpool.  In  the  afternoon  of  that 
day,  the  following  sold  note  was  sent  by  Messrs.  Hughes  &  Konald  to  the  plaintiff : — 

"Mr.  G.  Pitts.  "Liverpool,  28  March,  1844. 

"  Dear  Sir,  —  We  have  this  day  sold  on  your  account,  Messrs.  Beckett, 
Brothers — 

"Fine,  about  11  cwt.,  at  15d.  lb. 

"First  short,  3  packs  „  J  3d. 

"  2nd  washed  „ 

"  2nd  short,  3i        )  , .-, , 

"Washed  wool,  3i/     "  '"'"• 

"Customers'  allowances,  payment  cash  in  14  days,  less  H  per  cent,  discount 

"  Brokerage,  1  per  cent.  "  HuGHES  &  Ronald." 

A  machine  copy  of  this  note  was  made  in  the  broker's  book,  which,  as  well  as 
the  above  sold  note,  was  produced  as  evidence  of  the  contract  at  the  trial.  The 
brokers  did  not  write  at  all  to  the  defendants,  or  send  them  any  note  of  the  contract. 
The  wool  was  afterwards  sent  by  Messrs.  Hughes  &  Ronald  to  the  defendants ;  but 
the  defendants  objected  to  the  quality  of  it,  and  ultimately  refused  to  receive  it, 
on  the  ground  that  it  was  not  in  good  condition.  It  was  objected  at  the  trial,  that 
there  was  no  contract  in  writing  to  satisfy  the  Statute  of  Frauds ;  that  the  sold 
note  sent  to  the  plaintiff,  having  omitted  a  part  of  the  bargain,  viz.  that  the  wool 
was  to  be  in  good  dry  condition,  was  not  the  contract  entered  into  between  the 
parties,  and  that  the  Ijrokers  had  no  authority  to  make  any  other.  The  learned 
Judge  stated  his  impression  to  be  that  there  was  no  sufficient  contract  within  the 
statute ;  but  he  left  to  the  jury  the  question,  whether  the  wool  was  in  good  dry 
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condition,  [745]  and  they  havinj;  found  that  it  was  not,  but  that  it  was  in  bad  con- 
dition, the  verdict  was  entered  for  the  defendants,  with  leave  to  the  plaintili'  to  move 
to  enter  a  verdict  for  him  for  1-1:91.  19s.  !Sd. 

Knowles,  in  Michaelmas  Term  last,  obtained  a  rule  accordingly. 

Martin  and  Atherton  now  shewed  cause.  There  was  in  this  case  no  contract  in 
writing  to  satisfy  the  17th  section  of  the  Statute  of  Frauds.  The  true  contract  was 
that  made  by  the  parties  themselves  at  the  brokers'  otlice,  when  both  of  them  were 
present,  one  of  the  terms  of  which  was,  that  the  wool  was  to  be  delivered  in  good  dry 
condition ;  and  the  broker  had  no  authority  to  make  any  other.  Therefore,  the  sold 
note,  which  was  sent  to  the  plaintiff  only,  and  not  to  the  defendants,  and  which 
omitted  part  of  the  terms  of  the  bargain,  was  not  the  contract  which  the  broker  was 
authorized  to  make,  and  was  consequently  invalid.  Assuming  that  the  broker  would 
have  authority  to  sign  the  contract  as  the  agent  of  both  parties,  the  contract  which 
he  so  signs  must  be  the  one  agreed  upon  between  them  ;  and  if  the  broker  omits  a 
material  part  of  the  contract,  the  party  is  not  to  be  precluded  from  shewing  what  the 
real  contract  was,  in  order  to  invalidate  it.  He  cannot  be  estopped  by  the  broker's 
having  written  an  inaccurate  note.  In  JUen  v.  Fink  (4  M.  &  W.  140),  where  the 
defendant  ga\  e  a  verbal  warranty  of  a  horse,  which  the  plaintiff  thereupon  bought 
and  paid  for,  and  the  defendant  then  gave  the  following  memorandum  : — "Bought  of 
Gr.  Pink  a  horse  for  the  sum  of  71.  2s.  6d.  ; "  it  was  held,  that,  notwithstanding,  parol 
evidence  might  be  given  of  the  warranty.  The  true  construction  of  the  statute  is 
this  :  it  does  not  require  a  contract  to  be  reduced  into  writing  at  the  precise  [746] 
time  it  is  made,  but,  to  prevent  frauds  and  perjuries,  it  I'equires  something  more  than 
mere  parol  evidence  of  the  contract — i.e.  of  the  real  contract  made  between  the 
parties.  Hawes  v.  Forder  (1  M.  &  Rob.  368)  was  cited  when  this  rule  was  moved  for, 
but  it  has  no  application.  The  note  which  was  here  sent  to  the  plaintiff  cannot  be 
said  to  be  a  bought  and  sold  note,  or  even  a  note  of  the  bargain  at  all.  It  is  a  mere 
letter  from  the  brokers  to  the  seller.  [Parke,  B.  In  order  to  satisfy  the  statute,  it 
must  be  a  writing  signed  by  the  defendant  or  his  agent.  Now,  were  the  brokers,  in 
sending  that  note  to  the  plaintiH',  the  agents  of  the  defendants'!]  Clearly  not.  They 
were,  at  all  events,  not  the  defendants'  agents  to  send  that  note,  for  the  wool  was  to 
be  in  good  condition,  and  they  could  not  have  been  authorized  to  make  a  contract, 
omitting  a  condition  which  the  defendants  themselves  had  specially  provided  for. 
In  Uawts  v.  Forater  it  was  only  held,  that,  where  a  contiact  is  made  through  a  broker, 
the  bought  and  sold  notes  delivered  to  the  parties  constitute  the  contract,  especially 
when,  by  the  usage  of  trade,  they  are  looked  upon  as  the  contract.  [Parke,  B.  My 
impression  in  that  case  was,  that  the  memorandum  of  the  contract  signed  by  the 
inoker  in  the  book  was  the  contract  which  bound  both  parties ;  because  a  broker  in 
London  is  bound  by  his  bond  to  enter  the  contract  in  his  book.  The  case  went  to  a 
second  trial,  and  the  jury  found  that  by  the  custom  of  London  the  bought  and  sold 
notes  constituted  the  contract.  It  has,  however,  never  yet  l)cen  decided  that  a  good 
note  in  a  broker's  book  will  not  do,  if  there  be  no  bought  oi'  sold  note.]  The  (piestiou 
is,  has  the  broker  absolute  power  to  make  the  contract,  and  to  make  it  complete  by 
signing  it ;  or  is  the  (jower  of  the  broker  merely  to  propose  a  contract  to  the  parties, 
which  they  may  within  a  limited  time  assent  to  or  dissent  from?  If  it  is  only  to 
propose  a  contract,  to  be  afterwards  made  by  the  parties,  then  [747]  the  priuci[)le  of 
the  case  of  the  bought  and  sold  notes  becomes  intelligil)lc.  Thornton  v.  Chaiics 
(9  M.  &  W.  802),  which  was  also  cited  on  moving  for  this  rule,  has  no  );earing  on  the 
present  case.  There  the  note  delivered  to  the  vendor  did  not  correspond  with  that 
delivered  to  the  vendee.  In  that  case  Parke,  B.,  fully  explained  the  case  of  llawcs  v. 
Forsler,  in  the  way  he  has  done  to  day.  Neither  this  letter,  nor  the  entiy  in  the  book, 
is  sutlicient  to  satisfy  the  statute,  the  words  of  which  re<iuire  the  contract  to  bo 
signed  by  the  pai'ty  to  be  charged  thcrcliy,  or  his  agent  lawfully  authorized  for  tiiat 
purpose.  This  was  not  signed  by  the  party  himself,  and  how  is  the  bi-oker  the  agent 
of  the  defendants,  lawfidly  authorized  to  sign  this  contract  1  [I'arke,  B.  A  broker 
has  only  a  special  authority,  not  a  general  one  ;  and  if  you  employ  a  broker  to  buy 
one  kind  of  goods,  and  ho  buys  another,  you  are  not  boinid  by  his  act.]  Certainly. 
A-ssuming  that  bought  and  sold  notes  have  the  eU'eet  attributed  to  them,  this  is  a 
mere  letter  on  one  side,  a  communication  by  the  broker  to  his  principal — not  a  bought 
and  sold  note.  The  broker  is  merely  an  agent  for  a  particular  transaction,  and  the 
document,  to  bind  the  defendant,  should  al  least  profess  to  be  made  for  him ;  but  this 
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does  not  profess  to  be  made  on  behalf  of  the  defendants  :  therefore  it  is  not  even 
made  in  the  character  of  agent  for  them.  The  broker  had  only  authority  to  record 
the  real  contract  entered  into  between  the  parties  themselves. 

Secondly,  the  machine  copy  taken  from  the  letter  and  entered  in  the  book  will  not 
satisfy  the  statute.  It  is  not  a  signing  within  the  meaning  of  the  act.  If  the  book  is 
to  be  relied  on,  it  must  be  shewn  to  be  a  document  attested  by  the  handwriting  of 
the  party  or  his  agent,  in  the  ordinary  sense  of  the  term.  The  statute  requires  a 
document  signed  by  the  defendant,  or  it  must  profess  to  be  written  [748]  on  his 
behalf  by  his  authorized  agent ;  but  this  does  not  profess  to  be  written  on  behalf  of 
the  purchasers.  [Parke,  B.  The  only  evidence  in  the  case  is,  that  the  seller  has 
received  a  note  from  his  agent  that  the  contract  is  made,  and  without  the  addition 
that  the  wool  is  to  be  in  good  condition ;  but  there  is  no  corresponding  note  delivered 
to  the  defendants,  so  as  to  raise  an  argument  that  they  have  approved  of  the  contract 
in  its  altered  shape.]  What  is  said  by  Lord  Abinger,  G.  B.,  in  Allen  v.  Pink  (1  M.  & 
W.  144),  is  applicable  to  this  case: — "It  is  quite  true,  that,  if  there  has  been  a  parol 
agreement,  which  is  afterwards  reduced  by  the  parties  into  writing,  that  writing  aloue 
must  be  looked  to  to  ascertain  the  terms  of  the  contract :  but  that  principle  does  not 
apply  here ;  there  was  no  evidence  of  any  agreement  that  the  whole  contract  should 
be  reduced  into  writing  by  the  defendant;  the  contract  is  first  concluded  by  parol, 
and  afterwards  the  paper  is  drawn  up,  which  appears  to  have  been  meant  as  a 
memorandum  of  the  transaction,  or  an  informal  receipt  for  the  money,  not  as  con- 
taining the  terms  of  the  contract  itself."  That  precise!}'  applies  to  this  case.  Again, 
the  statute  requires  a  memorandum  in  writing  of  the  same  bargain  ;  but  this  was  not 
at  all  a  memorandum  of  the  same  bargain,  because  the  stipulation  as  to  the  wool  being 
in  good  condition  was  entirely  omitted.  But,  even  supposing  that  it  was,  there  was 
no  evidence  of  any  authority  to  the  brokers  to  make  any  writing  at  all ;  nor  of  any 
mercantile  usage  warranting  the  broker  to  reduce  the  contract  into  writing.  [Parke,  B. 
If  the  broker  was  the  general  agent,  the  question  would  arise  whether  that  memo- 
randum was  signed  by  him  as  general  agent  to  the  plaintiff,  or  as  general  agent  to  the 
defendants.  But  you  say,  if  the  broker  was  the  agent  of  the  defendants,  he  had  no 
authority  to  sign  this  contract.  Alderson,  B.  There  are  two  questions  : — First,  had 
the  broker  authority  to  sign  the  con-[749]-tract,  so  as  to  take  the  case  out  of  the 
Statute  of  Frauds  ?  Secondly,  if  he  had,  is  a  copy  taken  by  a  machine  and  put  into 
a  letter-book  sufficient?  If  it  be  put  as  an  entry  in  the  book,  it  ought  at  least  to  be 
proved  to  be  a  machine  copy  made  by  the  person  himself ;  but  this  might  have  been 
done  by  his  cleik.  Perhaps  he  might  make  his  own  entry  in  the  book,  by  turning  the 
machine  himself.  Parke,  B.  This  is  in  truth  nothing  but  a  machine  copy  of  a 
letter.] 

Knowles  and  Crompton,  in  support  of  the  rule.  The  entry  in  the  book  was  a  good 
note  in  writing  to  satisfy  the  statute.  If  a  man  stamps  his  name,  or  takes  an 
impression  from  another  copy,  it  is  a  good  writing  and  signing  within  the  statute. 
[Parke,  B.  The  question  is,  had  he  any  authority  from  the  defendants  to  sign  it  ?] 
Clearly  he  had.  The  case  of  Allen  v.  Fink  has  nothing  to  do  with  the  present.  All 
that  that  case  decided  was,  that  where  a  party  gave  a  receipt  for  a  sum  of  money 
which  he  had  received,  he  might  shew  the  terms  of  the  contract  independently  of  the 
receipt.  It  was  not  necessary  to  deliver  a  note  to  both  the  parties  ;  it  is  sufficient  if 
one  note,  signed  by  an  agent  of  both  parties,  be  delivered.  The  statute  is  satisfied  if 
one  be  signed,  and  the  note  here  signed  was  a  good  note,  signed  by  the  broker  as  the 
agent  of  the  defendants.  That  note  is  evidence  of  the  bargain  entered  into  by  the 
parties,  and  no  other  evidence  can  be  received.  It  was  proved  by  Mr.  Hughes,  the 
broker,  at  the  trial,  that  at  four  p.m.  the  parties  came  to  his  office,  and  the  note 
was  sent  off  the  same  evening.  The  making  the  bargain  and  the  writing  the  note, 
must  have  been  nearly  contemporaneous  acts.  He  said,  "  We  made  the  contract." 
[Alderson,  B.  According  to  the  Judge's  note  he  said,  "  I  made  a  contract  between 
them.  I  made  a  note  to  the  seller,  not  to  the  buyer.  I  sent  it  to  Pitts."  Parke,  B. 
Suppose  that  a  note  sent  to  one  party  is  sufficient  to  satisfy  the  statute,  the  broker 
must  sign  it  as  the  agent  authorized  by  [750]  the  defendants.  Now  had  he  authority 
from  the  defendants  to  send  this  note  1]  If  the  Courts  permit  inquiries  in  every  case 
whether  the  broker  had  power  to  make  the  bargain,  they  will  introduce  the  mischiefs 
intended  to  be  guarded  against  by  the  statute  :  the  note  is  not  to  be  varied  by  parol. 
[Alderson,  B.     That  presumes  an  authority  to  make  it.     Parke,  B.     The  broker  has 
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a  limited  special  authority  only,  and  he  is  not  the  agent  of  the  defendants,  unless  he 
complies  with  the  terms  of  that  limited  special  authority.  It  is  perfectly  well  settled, 
that  a  broker,  who  has  a  special  authority,  must  comply  with  the  terms  of  it.  If  he 
is  employed  to  buy  one  article  at  a  certain  price,  and  he  bu)'s  another,  or  at  a  different 
price,  the  party  is  not  bound  bj-  his  act.  This  rule  was  granted  without  the  knowledge 
that  the  broker  had  only  a  special  and  limited  authority,  to  reduce  the  contract  into 
writing.  It  is  clear  that  he  had  no  authority  to  make  this  contract,  for  he  proved 
that  the  contract  between  the  parties  was,  that  the  wool  was  to  be  delivered  in  good 
condition.  The  rule  was  granted  on  the  supposition  that  he  had  authority  to  sign  the 
note  :  but  the  sold  note  sent  to  the  plaintitl'  did  not  bind  the  defendants.  It  is  not 
necessary  to  enter  into  the  question  whether  the  machine  copy  was  sutiicient,  as  the 
note  itself  was  not  signed  by  the  defendants'  agent.  I  am  strongly  inclined  to  think 
it  is  not,  but  it  is  not  necessary  to  decide  it.  Alderson,  B.  The  broker  is  authorized 
to  sign  the  contract  the  parties  entered  into,  not  another  contract.  Parke,  B.  If 
there  are  any  special  exceptions  not  complied  with,  the  broker  has  no  authority  to 
record  the  contract.  You  fail,  because  it  is  not  shewn  that  the  bioker  was  the  agent 
of  the  defendants  to  sign  that  contract.  I  very  much  doubt  if  his  signature  to  the 
note  was  in  the  character  of  agent  for  the  defendants  at  all.]  It  is  submitted  that  it 
is  within  the  scope  of  the  broker's  authority  to  recoid  the  contract,  and,  having 
recorded  it,  that  the  defendants  are  bound  thereby.  It  is  like  the  case  of  an  [751] 
auctioneer,  though  an  auctioneer  has  not  so  large  an  authority  as  a  broker.  In 
SheltiM  V.  Livius  (2  C.  &  J.  416),  which  was  the  case  of  a  sale  by  an  auctioneer, 
Bayley,  B.,  states  the  principle  to  be,  that  a  written  instrument  signed  with  the 
purchaser's  name  is  the  instrument  at  which  you  are  to  look,  to  see  what  is  the 
contract  between  the  parties.  Here  the  broker  was  authorized  to  record  the  contract, 
and  having  done  so,  that  oidy  can  be  looked  at.  He  says  he  made  the  bargain  as 
agent  for  both  parties.  This  is  a  sold  note  in  the  ordinary  form,  and  one  sold  note  is 
sufficient:  Uuiiqihrm  v.  Carvalho  (16  East,  45).  [Alderson,  B.  If  the  party  is 
authorized,  one  note  may  be  enough,  but  the  question  is  as  to  the  authority.  He 
is  not  the  agent  of  both  parties  to  make  this  contract :  that  is  the  difficulty  which 
meets  you  everywhere.  'I'wo  parties  make  a  contract,  and  a  thiid  party,  authorized 
by  one  of  them,  reduces  into  writing  a  new  and  different  contract.  Kolfe,  B.  Two 
parties  meet  and  enter  into  a  contract,  and  they  authorize  another  to  draw  it  up,  and 
he  behind  the  back  of  one  of  them  draws  up  a  different  contract,  and  never  com- 
municates to  him  that  he  has  done  so.     Surely  that  cannot  bind  him.] 

Alderson,  B.(^).  This  is  about  the  plainest  ca.se  that  ever  was.  Two  ])arties 
agree  between  themselves  to  make  a  contract,  and  they  employ  a  bi-oker,  who  is  to 
draw  it  up.  He  puts  .something  else  down  than  that  which  they  have  agreed  upon, 
and  does  not  communicate  it  to  one  of  the  parties— does  that  bind  the  party  to  whom 
it  was  tiot  communicated?     I  clearly  think  not. 

Kolfe,  B.,  concurred. 

Kule  discharged. 

[752]  Clarke  v.  Roystone.  Feb.  12,  1845. — In  an  action  by  a  landlord  against 
his  tenant,  the  declaration  stated  that  the  plaintiff  was  possessed  of  a  farm, 
whereon  he  had  hiid  certain  manure,  and  thereupon,  in  consideration  that  the 
plaintiff  would  give  up  possession  of  the  farm  to  the  defendant,  and  would  permit 
the  defendant  to  have  the  benefit  of  the  manure,  the  defendant  promised  the 
plaintiff"  to  pay  him  .so  much  money  as  he  deserved  to  have,  according  to  the 
custom  of  the  country.  Breach,  non-payment  of  the  value  of  the  manure.  At 
the  trial,  the  ])laintiff  gave  in  evidence  a  written  agreement,  which  stated  that 
the  land  had  })een  manured  with  eight  loads  of  manure  per  acre,  and  that  the 
tenant  agreed  that  the  land,  when  given  up  liy  him,  should  Ije  left  in  the  same 
state,  or  allow  a  valuation  to  be  made  : — Held,  that  the  written  agreement 
excluded  the  custom  of  the  country,  as  being  inconsistent  with  it,  and  that  there 
was  therefore  a  vai-iance  between  the  declaration  and  the  proof. 

[S.  C.  14  L.  J.  Ex.  143.] 

Assumpsit.     The  declaration  stated,  that  whereas  the  plaintiff  was  possessed  of  a 

(e)  Parke,  B.,  had  left  the  Court. 
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certain  farm,  whereon  he  had  laid  divers,  to  wit,  100  cart-loads  of  manure  ;  and 
thereupon,  in  consideration  that  the  plaintiff  would  give  up  possession  of  the  said  farm 
to  the  defendant,  and  that  the  defendant  might  hold  the  same  as  tenant  to  the  plaintiff, 
and  that  the  plaintiff  would  permit  the  defendant  to  take  to  his  own  use  the  benefit 
of  the  said  manure,  the  defendant  promised  to  pay  the  plaintiff  so  much  money  as  he 
deserved  to  have,  according  to  the  custom  of  the  country  where  the  farm  was  situate. 
Breach,  non-payment  of  the  value  of  the  manure.  There  were  also  counts  for  use  and 
occupation,  to  recover  the  rent. 

The  defendant  pleaded  non  assumpsit  to  the  whole  declaration,  and  two  pleas  to 
the  first  count,  on  which  nothing  turned. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  last  Summer  Assizes  for  the  county  of 
York,  it  appeared  that  the  plaintiff,  being  possessed  of  two  closes  of  land  near  Barnsley, 
agreed  to  let  them  to  the  defendant,  and  the  following  written  memorandum  of 
agreement  was  made  between  them : — 

"Memorandum  of  an  agreement  betwixt  John  Clarke  the  owner,  and  Moses 
Koystone,  the  tenant,  for  two  closes  of  land,  known  by  the  names  of  West  Close 
and  Brick  Yard  Close,  containing  five  acres  and  thirty-one  perches,  situate  at  Old 
Barnsley,  now  in  grass,  foi'  the  annual  sum  of  £17,  to  be  paid  half-yearly,  the  first 
payment  on  the  10th  of  February  next  ensuing,  the  other  half  year  on  the  10th  of 
January,  1841  ;  the  tenant  to  pay  all  taxes. 

[753]  "  Be  it  remembered,  that  the  above  closes  of  land  have  been  only  clipped  or 
mown  once,  and  since  manured  with  eight  loads  of  rotten  manure  per  acre,  which  the 
tenant  agrees,  when  given  up  by  him,  to  leave  it  in  the  same  state,  or  allow  a  valuation 
to  be  made.     As  witness  our  hands  this  8th  day  of  April,  1840. 

"John  Clakke. 
"  Moses  Koystone." 

This  agreement  having  been  proved  by  the  plaintiff,  it  was  contended  on  behalf  of 
the  defendant,  that  there  was  a  variance  between  the  allegation  in  the  first  count  and 
the  proof  adduced  in  support  of  it,  and  that  the  count  was  not  proved.  The  learned 
Judge  inclined  to  this  opinion,  and  the  jury  having  found  a  verdict  for  the  plaintiff,  he 
gave  the  defendant  leave  to  move  to  enter  a  verdict  for  him  on  the  first  count.  A 
rule  having  been  obtained  accordingly, 

Baines  and  Hoggins  now  shewed  cause.  There  is  nothing  in  the  agreement  proved 
at  the  trial  which  excludes  the  custom  of  the  country  from  attaching.  In  Wiggleswarth 
V.  Dallkon  (I  Doug.  201)  it  was  held,  that,  even  where  there  was  an  agreement  under 
seal,  the  custom  of  the  country  might  be  looked  at  as  annexing  additional  terms  to 
the  contract,  unless  they  were  expressly  excluded  by  the  agreement.  Lord  Mansfield 
says,  "  The  custom  does  not  alter  or  contiadict  the  agreement  in  the  lease  :  it  only 
superadds  a  right  which  is  consequential  to  the  taking."  The  cases  on  this  subject 
were  all  reviewed  in  Hutton  v.  Warren  (1  M.  &  W.  466) ;  and  Parke,  B.,  adverting  to 
the  ease  oi Senior  v.  Armitagi:  (Holt's  N.  P.  C.  197),  states  the  decision  there  to  have 
been,  as  appeared  [754]  by  a  manuscript  note  of  Mr.  Justice  Bayley,  "that,  though 
there  was  a  written  contract  between  landlord  and  tenant,  the  custom  of  the  country 
would  be  still  binding,  if  not  inconsistent  with  the  terms  of  such  written  contract ;  and 
that  not  only  all  common-law  obligations,  but  those  imposed  by  custom,  were  in  full 
force  where  the  contract  did  not  vary  them."  That  shews  that  even  where  there  is  a 
written  agreement  or  deed,  the  custom  is  not  excluded,  unless  there  be  something  in 
the  tei'ms  of  the  instrument  inconsistent  with  the  custom.  Now  this  agreement  is 
not  inconsistent  with  the  custom.  It  was  proved  that  the  custom  was,  that  where 
manure  had  been  spread  upon  land,  and  only  one  crop  taken,  the  in-coming 
tenant  was  to  pay  half  tillage ;  now  that  is  not  necessarily  inconsistent  with 
the  agreement  proved,  for  nothing  is  there  said  as  to  the  time  of  payment.  In 
Holding  v.  Piggot  (7  Bing.  465;  5  M.  &  P.  427)  it  was  held,  that,  where  the 
lease  contained  no  stipulation  as  to  the  mode  of  quitting,  the  off-going  tenant 
was  entitled  to  his  way-going  crop  according  to  the  custom  of  the  country,  even 
although  the  terms  of  holding  might  be  inconsistent  with  such  a  custom.  [Parke,  B. 
In  this  case,  by  the  custom  of  the  country,  the  tenant  is  to  pay  on  entering  ;  but 
according  to  the  agreement  he  is  nut  to  pay  until  the  end  of  the  term.]  There  is  no 
inconsistency  in  his  being  compelled  to  do  both  :  one  does  not  necessarily  exclude  the 


13M.  &W.  755.  CLARKE    V.   ROYSTONE  317 

other.  [Parke,  B.  Surely  it  would  be  unjust  to  make  a  tenant  pay  for  manure  on 
entering  the  farm,  and  also  put  the  land  in  the  same  state  at  the  end  of  the  term,  or 
pay  the  value  of  it.  Pollock,  C.  B.  The  custom  is,  to  paj'  half  tillage  on  going  iu, 
and  receive  it  on  going  out ;  but  by  the  agreement,  he  is  to  leave  the  land  in  the  same 
state,  or  to  pay  for  it  according  to  a  valuation.  Here  the  promise  laid  is,  that,  in 
consideration  that  the  plaintiff  would  give  up  possession  of  [755]  the  fai-m,  and  that 
the  defendant  might  hold  it,  and  take  to  his  own  use  the  benefit  of  the  manure,  the 
defendant  promised  to  pay  the  value  according  to  the  custom  of  the  country.]  There 
is  nothing  inconsistent  with  that  in  the  agreement,  which  applies  to  what  is  to  take 
place  on  quitting  the  land.  [Parke,  B.  According  to  the  custom,  the  tenant  is  not 
to  pay  on  going  out,  but  on  going  in  :  the  agreement,  however,  excludes  present 
payment :  it  is  therefore  inconsistent  with  the  custom.] 

Hugh  Hill,  contra,  was  stopped  by  the  Court. 

Pollock,  C.  B.  It  appears  to  me  that  there  is  a  clear  variance  in  this  case.  The 
proposition  for  which  Mr.  Baines  and  Mr.  Hoggins  contend  is  perfectly  intelligible. 
Mr.  Baines  says,  it  is  quite  consistent  that  the  parties  should  have  entered  into  this 
agieement  to  pay  on  going  out  of  the  farm,  and  that  they  should  also  have  entered 
into  the  contract  to  pay,  according  to  the  custom  of  the  countrj',  on  coming  into  it, 
upon  which  the  declaration  is  founded  ;  but,  as  ray  Brother  Alderson  has  pointed  out, 
the  custom  of  the  country  was  not  only  to  pay  on  going  in,  but  to  receive  payment  on 
going  out,  and  that  is  inconsistent  with  the  memorandum.  Mr.  Hoggins  says  the 
declaration  may  be  construed  as  if  the  money  was  to  be  paid  on  request,  after  the 
termination  of  the  tenancy.  It  appears  to  me,  however,  that  there  is  no  foundation 
for  that  argument,  and  therefore  the  rule  must  be  absolute  to  enter  the  verdict  for  the 
defendant  on  the  first  issue.  There  still  remains  a  verdict  for  the  plaintiff  as  to 
the  rent. 

Parke,  B.  I  am  clearlj'  of  the  same  opinion  with  my  Lord  Chief  Baron.  This 
declaration  is  upon  an  executory  contract,  to  pay  to  the  plaintilf  so  much  money  on 
request,  and  thereupon  that  the  defendant,  the  tenant,  was  to  have  a  [756]  tenancy 
according  to  the  custom  of  the  country.  Now  what  is  the  custom  of  the  country  ?  It 
is  to  pay  half  tillage  upon  coming  in,  and  of  course  to  receive  half  tillage  upon  going 
out.  Then  if  you  import  these  words  into  the  alleged  contract,  and  suppose  the 
contract  to  be,  that  the  tenant  shall  do  that  which  the  custom  of  the  country  requires, 
then  the  defendant  is  to  pay  so  much  money  upon  request  as  is  equal  to  the  half 
tillage.  That  is  the  nature  of  the  contract  described  in  the  declaration.  Now  look  at 
the  proof.  The  proof  is,  that  the  defendant  was  to  occupy  these  closes  of  land,  which 
were  manured  the  year  before ;  and  then  there  was  a  stipulation,  that,  at  the  end  of 
the  terra  mentioned  in  the  contract,  he  should  put  the  premises  exactly  in  the  same 
state  as  to  manure  which  they  were  in  at  the  commencement  of  the  tenancy,  or 
submit  to  a  valuation  ;  that  is,  that  he  should  i)ay  for  the  deterioration  of  the  estate, 
according  to  the  value  put  upon  it  by  competent  persons,  by  the  want  of  such  manure. 
Therefore  here  is  a  stipulation,  that  the  premises,  upon  the  tenant's  going  out,  shall  bo 
left  in  the  same  condition  they  were  in  at  the  time  he  entered,  or  that  he  shall  pay 
for  the  difference  at  tiie  end  of  the  term.  That  excludes  the  idea  of  the  payment  of 
any  money  down  at  the  time  of  entry,  because,  at  the  end  of  the  term,  he  is  to  put 
them  into  the  same  condition,  or  to  pay  damages  according  to  their  deterioration. 
That  is  not  according  to  the  custom  of  the  country  ;  and  it  appears  to  me,  therefore, 
that  the  allegation  in  the  declaration  is  not  proved  ;  that  the  custom  of  the  country 
is  excluded  by  the  terms  of  the  contract.  Instead  of  paying  money  down,  the 
nature  of  the  contract  is  altered  altogether ;  nothing  is  to  be  paid  down,  nothing  is  to 
be  received  on  going  out,  but  the  premises  are  to  be  put  into  the  same  condition  as 
they  were  in  at  the  beginning  of  the  term,  or  the  difl'erence  in  the  value  is  to  be  i)aid. 
It  seems  to  me,  therefore,  that  there  is  a  clear  variance  from  the  first  count  of  the 
ileclar-[757]-ation,  and  that  the  verdict  must  be  entered  for  the  defendant  on  that  issue. 
Al.DKUSON,  B.  It  appears  to  me  that  the  reasonable  and  natural  construction  of 
the  agreement  is,  that  the  party  is  to  pay  nothing  down,  but  that  he  is  to  do  some- 
thing when  he  goes  out  of  possession,  or  to  pay  for  the  deterioi-ation  of  the  property 
if  he  does  not  ;  and  that  that  stipulation  being  inconsistent  with  the  custom  of  the 
country,  the  contract  must  prevail,  and  the  custom  of  tiic  country  must  be  excluded, 
RoLi'i:,  B ,  concurred. 
Kule  absolute. 
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Slade  v.  Hawley,  Bart.  Feb.  13,  1845.— In  case  against  a  sheriff  for  not  levying 
under  a  fi.  fa.,  and  falsely  returning  nulla  bona  as  to  part  of  the  goods,  the 
declaration  stated,  that  the  writ  was  indorsed  to  levy  X66,  besides  officers'  fees, 
poundage,  &c. ;  that  the  defendant  took  in  execution  goods  of  the  debtor,  of  the 
value  of  the  monies  so  indorsed  on  the  writ,  and  could,  and  might,  and  ought  to 
have  levied  the  whole  of  the  said  monies  thereout,  but  levied  only  a  portion  of 
the  said  monies,  to  wit,  £60,  and  afterwards  falsely  returned  that  he  had  levied 
£43,  besides  officers'  fees,  poundage,  &c.,  which  he  had  ready  to  be  paid  to  the 
plaintiff,  and  that  the  debtor  had  not  any  more  goods  in  his  bailiwick  whereof  he 
could  cause  to  be  levied  the  residue  of  the  debt  &c. ;  whereas,  in  truth  and  in 
fact,  the  defendant  had  levied  under  the  writ  a  larger  sum  than  the  £43  in  the 
return  mentioned,  to  wit,  the  said  sum  of  £60  levied  as  before  mentioned  : — 
Held,  first,  that  the  first  breach  was  insufficient,  for  not  shewing  that  the  sheriff 
could  in  the  reasonable  discharge  of  his  duty  to  both  parties  have  levied  the 
monies  indoi'sed  on  the  writ,  or  that  a  reasonable  time  had  elapsed  for  him  to 
do  so.  Secondly,  that  the  second  breach  was  good,  inasmuch  as,  the  declaration 
stating  that  the  defendant  had  taken  goods  out  of  which  he  could  and  might 
have  levied  the  whole  of  the  monies,  the  return  of  nulla  bona  as  to  any  part  was 
a  false  return. — Where  several  breaches  are  assigned  in  a  declaration,  to  the 
whole  of  which  there  is  a  demurrer,  if  any  breach  is  well  assigned,  the  plaintiff 
is  entitled  to  judgment  as  to  that  breach,  and  the  defendant  is  not  entitled  to 
judgment  on  the  ground  that  the  demurrer  is  too  large.  The  Court  will  give 
judgment  on  the  whole  of  the  record,  according  to  the  truth. 

[S.  C.  2  D.  &  L.  700 ;  14  L.  J.  Ex.  217.  Referred  to,  Smith  Eastern  Railway  Company 
V.  Railway  Commissioners,  1881,  6  Q.  B.  D.  606 ;  3  Ry.  &  Can.  Tr.  Cas.  -521.] 

Case  against  the  defendant,  as  sheriff  of  the  county  of  Kent,  for  the  improper 
execution  of  a  writ  of  fieri  facias,  and  for  a  false  return  thereto.  The  declaration 
stated  that  the  plaintiff",  by  the  judgment  of  this  Court,  had  recovered  against  one 
R.  Hewitfa  certain  debt  of  £64,  and  21.  9s.  8d.  for  damages  ;  that  he  thereupon  issued 
a  [758]  writ  of  fi.  fa.,  directed  to  the  defendant,  the  sheriff  of  Kent,  indorsed  to  levy 
661  9s.  Sd.,  besides  16s.  for  the  writ,  officers'  fees,  poundage,  and  other  incidental 
expenses  :  that  the  said  writ  was  delivei'ed  to  the  defendant  as  such  sheriff,  who,  by 
virtue  thereof,  seized  and  took  in  execution  divers  goods  and  chattels  of  the  said 
R.  Hewitt,  of  the  value  of  the  monies  so  indorsed  on  the  said  writ,  and  then  could, 
and  might,  and  ought  to  have  levied  the  whole  of  the  said  monies  thereout :  Yet  the 
defendant  did  not  nor  would  levy,  out  of  the  said  goods  and  chattels,  the'  whole  of 
the  said  monies  so  indorsed  on  the  said  writ,  but  levied  thereout  only  a  portion  of  the 
said  monies,  to  wit,  the  sum  of  £60 ;  and  the  defendant  afterwards,  to  wit,  on  &c., 
falsely  returned  that  he  had  levied  and  made  of  the  goods  and  chattels  of  the  said 
R.  Hewitt  the  sum  of  431.  15s.  9d.,  besides  officers'  fees,  sherifl''s  poundage,  &c.,  which 
said  sum  of  431.  15s.  9d.  he  the  said  sheriff  had  ready  to  be  paid  to  the  plaintiff,  in 
part  satisfaction  of  his  debt,  &c.,  and  that  the  said  R.  Hewitt  had  not  any  other  or 
more  goods  or  chattels  in  his  the  said  sherift''s  bailiwick,  whereof  he  could  cause  to  be 
levied  the  residue  of  the  said  debt,  &c. ;  whereas,  in  truth  and  in  fact,  the  defendant 
had  levied  under  the  said  writ  a  larger  sum  of  money  than  the  said  sum  of  431.  15s.  9d. 
in  the  said  return  mentioned,  to  wit,  the  sum  of  £60,  levied  as  before  mentioned, 
which,  after  payment  of  the  officers'  fees,  sherifl''s  poundage,  &c.,  ought  to  have  been 
applied  in  part  satisfaction  of  the  monies  indorsed  on  the  said  writ,  and  directed  to  be 
levied  as  aforesaid  :  by  means  of  which  premises  the  plaintiff'  has  been  and  is  greatly 
injured,  and  deprived  of  the  means  of  obtaining  a  portion  of  the  said  monies  so 
indorsed  as  aforesaid,  and  which  is  still  unpaid  and  unsatisfied,  and  is  likely  to  lose 
the  same. 

Special  demurrer,  assigning  for  causes,  amongst  others,  that  the  causes  of  action 
were  not  set  forth  in  the  declaration  with  sufficient  certainty  and  particularity;  that, 
as  to  the  first  breach,  no  cause  of  action  was  shewn  ;  that  it  was  [759]  not  shewn 
that,  either  by  lapse  of  time  or  otherwise,  the  defendant  had  any  reasonable 
opportunity  to  complete  and  perfect  the  said  levy  and  execution,  or  to  sell,  or  that  he 
had  in  fact  sold,  the  whole  of  the  goods ;  that  no  breach  of  duty  or  cause  of  action 
was  shewn  in  the  second  breach ;  that  the  plaintiff  bad  wholly  failed  to  aver  that, 
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after  payment  of  such  sums  out  of  the  levy  as  by  law  were  to  be  rleducted  therefrom, 
a  larger  sum  remained  applicable  to  the  plaintift"'s  execution  than  the  said  sum  of 
431.  15s.  9d.     Joinder  in  demurrer. 

The  case  was  argued  in  Hilary  Term,  (January  22),  by 

Peacock,  in  support  of  the  demurrer.  Neither  of  the  breaches  alleged  in  this 
declaration  shews  any  breach  of  duty  in  the  defendant.  With  respect  to  the  second, 
for  a  false  return,  there  is  nothing  to  shew  that  the  return  is  false  at  all.  [Parke,  B. 
Yes,  because  it  is  averred  that  goods  were  seized  sutlicient  to  levy  thereout  the  whole 
of  the  monies  indorsed  on  the  writ.]  The  question  is,  whether  the  allegation  that  the 
defendant  seized  goods  of  the  debtor,  to  wit,  of  the  value  of  the  monies  indorsed  on 
the  writ,  is  sufficient  for  this  purpose  [Parke,  B.  Yes,  when  it  is  stated  that  he 
might  and  ought  to  have  levied  the  whole  thereout.]  The  oitght  is  only  a  conclusion 
of  law,  and  merely  means  that  he  wrongfully  omitted  to  levy  the  whole.  If  the 
allegation,  "to  wit,  of  the  value  of  the  monies  indorsed  on  the  writ,"  be  not  material, 
it  means  only  "of  great  value:"  if  it  be  material,  then  comes  the  question,  what  is 
its  meaning?  whether  it  means  that  the  defendant  took  sufficient  goods  to  satisfj'  the 
debt  alone,  or  to  satisfy  the  whole  of  the  sums  indorsed  on  the  writ,  including  officers' 
fees  and  poundage,  &c.  It  would  seem  that  the  word  "monies"  must  mean  the 
former,  viz.  the  debt,  in  which  alone  the  plaintiff  had  an  interest.  If  so,  no  breach 
of  duty  is  shewn,  tor  it  is  clear  that  the  sheriff  was  not  bound  to  levy  the  whole  of 
that  sum  ;  because,  being  entitled  to  his  poundage  out  of  [760]  it,  the  levying  of 
which  he  might  waive  if  he  pleased,  he  could  not  be  bound  to  levy  the  entire  amount. 
[Parke,  B.  Supposing  the  goods  were  only  sufficient  to  cover  the  661.  9s.  (Sd.,  there 
is  still  a  breach,  because  the  sheriff'  is  entitled  to  poundage  only  on  the  amount  he 
actually  levies.  Then  the  breach  is,  that  he  took  goods  out  of  which  he  might  have 
levied  the  whole  debt,  but  that  he  did  not,  but  only  levied  a  part  of  the  debt.  If  he 
had  levied  the  whole,  he  would  then  l)e  entitled  to  poundage  on  what  he  levied  ;  but 
he  must  first  levj^  the  debt,  before  he  has  any  claim  of  poundage  upon  it.]  The 
levying  of  a  part  only  of  the  debt  may  have  been  because  the  goods  were  only  just 
of  the  value  of  the  amount  of  the  debt,  and  thereout  the  defendant  took  his  poundage. 
The  word  "  monies  "  ought  to  be  construed  to  mean  that  sum  in  which  the  plaintiff 
has  an  interest.  He  could  not  sue  the  sheriff  for  not  levying  his  poundage  :  on  the 
othei'  hand,  his  not  levying  it  would  be  in  his  own  wrong,  and  would  be  a  bar  to  any 
action  against  the  plaintitl'  for  the  poundage.  The  proper  form  of  action  would  have 
been,  for  negligence  in  the  conduct  of  the  sale,  whereby  the  best  prices  were  not 
obtained,  as  in  I'liilUjis  v.  Bacon  (9  East,  298).  The  sheriff  ought  to  have  been  ruled 
to  sell  by  a  venditioni  exponas.  Secondly,  the  first  breach  is  al.so  bad,  for  want  of  an 
allegation  that  a  reasonable  time  had  elapsed  for  converting  the  goods  seized  into 
money.  It  ought  to  have  lieen  alleged,  either  that  the  defendant  neglected  to  sell  at 
all,  or  that  he  sold  for  less  pi'ices  than  he  ought.  The  declaration  should  have  shewn 
how  the  sheriff  might  and  ought  to  have  levied  the  whole  of  the  monies ;  it  is  not 
suffici(!nt  merely  to  say  that  he  ought.  Then  the  second  breach  is  also  bad,  and  does 
not  shew  that  the  shei'iff  was  guilty  of  any  violation  of  his  duty.  It  alleges  that  the 
defendant  returned,  that  he  levied  the  sum  of  431.  1.5s.  9d.,  besides  officers'  fees,  &c., 
and  that  the  debtor  had  no  more  goods  whereof  he  could  cause  to  be  levied  the  residue 
of  the  [761]  debt  and  damages ;  whereas,  in  truth  and  in  fact,  the  defendant  had 
levie<l  under  the  writ  a  larger  sum  of  money  than  431.  15s.  9d.,  to  wit,  £60.  To  this 
allegation  the  sheritl's  answer  is,  that,  although  it  is  true  that  he  has  levied  a  larger 
sum  than  the  431.  15s.  9d.,  because  he  has  levied  his  poundage  also,  j'et  he  is  not 
shewn  to  have  been  guilty  of  any  breach  of  duty,  inasmuch  as,  after  retaining  his 
poundage  on  the  amount  levied,  he  has  paid  over  the  431.  15s.  9d.  as  the  balance. 
[I'arke,  B.  The  pleader's  meaning  no  doubt  was,  that  a  larger  sum  than  431.  15s.  9d. 
might  and  ought  to  have  been  applied  in  payment  of  the  debt.]  That  meaning  is  not 
expiessed  with  sufficient  certainty.  It  is  consistent  with  the  broach,  as  sl.ited,  that 
the  defendant  may  have  levied  only  451.  in  the  whole,  and  p.iid  over  the  real  balance 
after  deducting  his  fees  and  pound.ige. 

Keiuiedy,  control.  If  either  broach  be  good,  the  plaintiff  is  entitled  to  judgment 
on  the  whole  record,  the  demurrer  being  too  large.  [Parke,  B.  That  is  veiy  doubtful. 
There  is  an  able  note  of  my  Brother  Manning  to  the  case  of  Ilinde  v.  Gray,{n)  which 

(«)  1  Man.  &  G.  201,  n.  ;  see  also  the  observations  of  Parke,  B.,  in  lin.«:<jii  v.  Hill, 
10  M.  &  W.  710. 
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tends  strongly  to  shew  that  the  practice  of  overruling  demurrers  as  being  too  large 
is  incorrect,  and  that  the  Court  ought  to  give  judgment  on  the  whole  record,  according 
to  the  truth.]  Then,  first,  the  word  "  monies,"  in  the  first  breach,  imports  all  the 
monies  indorsed  on  the  writ,  including  officers'  fees,  poundage,  &c.  ;  all,  in  short, 
which  the  sheriflf  ought  to  have  levied.  If  so,  the  breach  is  well  assigned  ;  for  the 
inducement  states  that  he  "  could,  and  might,  and  ought  to  have  levied  the  whole  of 
the  said  monies"  out  of  the  goods  taken  in  execution.  And,  even  supposing  that  the 
word  "  ought "  imports  only  a  conclusion  of  law,  the  other  words  nece.ssarily  mean 
that  [762]  he  was  able,  under  the  circumstances,  to  levy  the  whole  of  those  monies. 
But  even  if  the  word  "  monies  "  is  to  be  construed  as  meaning  the  debt  only,  then  the 
allegation  means  that  the  defendant  has  levied  a  less  sum  than  the  debt,  out  of  which 
less  sum  he  has  to  deduct  his  poundage.  Drewe  v.  Lainson  (1 1  Ad.  &  E.  529 ;  3  P.  & 
D.  245)  is  an  authority  for  the  plaintiff  on  this  part  of  the  case.  But  then  it  is  said, 
there  is  no  distinct  allegation  that  a  reasonable  time  had  elapsed  for  levying  the  whole, 
and  that  the  sheriff'  should  have  been  ruled  by  a  venditioni  exponas.  But  it  is  not 
according  to  the  course  of  precedents  to  aver  the  lapse  of  a  reasonable  time,  in  an 
action  for  not  levying  under  a  fi.  fa.  ;  it  is  sufficient  to  state  a  duty,  and  a  breach  of 
that  duty,  and  there  is  no  necessity  to  go  into  a  statement  of  that  which  is  matter  of 
evidence,  as  to  the  mode  of  the  breach  of  duty,  whether  it  have  reference  to  the  whole 
or  to  a  part  of  the  debt.  Less  particularity  is  required  in  a  declaration  than  in  a  plea  : 
Lvnc/'s  case  (5  Rep.  121  a.);  Com.  Dig.,  "Pleader"  (C.  24).  And  the  application  of 
that  rule  is  still  more  extensive,  wheie  the  circumstances  which  give  occasion  for  the 
complaint  lie  peculiarly  within  the  defendant's  knowledge.  The  plaintiff  caimot  know 
what  are  the  peculiar  circumstances  of  the  breach  of  duty  :  the  defendant  does ;  and 
he  makes  a  general  return,  in  which  he  is  not  bound  to  state  the  particulars,  and  is 
not  bound  by  the  value  he  returns  :  WHIM  v.  Sparrow  (6  Taunt.  576).  There  would 
be  no  mutuality  between  the  parties,  if  under  such  circumstances  the  plaintiff  were 
bound  to  state  these  particulars  in  an  action  against  the  sheiift'  for  a  false  return.  In 
actions  of  debt  on  bond  for  not  accounting,  after  a  general  plea  of  performance,  the 
plaintiff'  may  reply  generally  that  the  defendant  has  received  divers  monies  from 
different  persons,  and  is  not  bound  to  state  the  particulars  of  the  monies  received : 
Barton  v.  Jrebh  (8  T.  E.  459),  Calvert  v.  Gor-[763]-don  (7  B.  &  C.  809;  1  Man.  &  R. 
497).  As  to  the  necessity  for  a  venditioni  exponas,  the  authorities  shew  clearly  that 
it  issues  only  to  give  alacrity  to  the  sherill',  and  that  an  action  may  be  brought  without 
it,  or  before  the  return  of  it :  Carlile  v.  Parkins  (3  Staik.  N.  P.  C.  388),  Jacobs  v. 
Humphrey  (2  C.  &  M.  413),  Jireton  v.  Davis  (3  M.  &  Scott,  138;  9  Bing.  740). 
[Parke,  B.  The  question  is,  whether  the  breach  is  sufficient  without  an  averment  of 
the  lapse  of  a  reasonable  time.  That  averment  is  contained  in  Mr.  Chitty's  precedent. 
(2  Chit.  PI.  526).] 

The  second  breach  is  also  well  assigned.  The  sum  of  431.  15s.  9d.  therein 
mentioned  refers  to  that  sum  as  it  is  stated  in  the  defendant's  return.  It  could  not 
be  necessary  to  allege  that  the  sum  of  431.  15s.  9d.  would  have  satisfied  a  larger 
amount  of  the  debt  than  that  sum  ;  all  that  the  plaintiff  need  allege  was  that  a 
larger  sum  was  levied,  besides  the  expenses,  than  the  amount  mentioned  in  the  return 
as  being  in  the  hands  of  the  sheriff'  ready  to  be  paid  over.  It  is  a  traverse  of  that 
which  appears  upon  the  face  of  the  return.  Besides,  the  declaiation  shews  that  the 
defendant  took  goods  sufficient  to  satisfy  the  whole  of  the  monies  indorsed  on  the 
writ,  and  could  and  might  have  levied  the  whole  thereout :  a  return,  therefore,  of  nulla 
bona,  as  to  any  part  of  the  monies,  was  cleai'ly  a  false  return. 

Peacock,  in  reply.  If  the  word  "  monies  "  means  the  whole  of  the  monies  indorsed 
on  the  writ,  then  the  breach  of  duty  charged  is,  that  the  defendant  has  not  levied  the 
whole,  including  officers'  fees,  poundage,  &c.  ;  but  it  is  admitted  that  the  sheriff  may 
abandon  them  if  he  choose.  Suppose  the  declaiation  had  merely  alleged  that  he  did 
not  levy  the  fees  or  poundage,  would  that  have  been  a  good  breach  1  The  plaintiff' 
might  recover  on  this  declaration,  if  he  proved  at  the  trial  that  the  sheriff'  had  levied 
the  whole  debt,  and  paid  it  over,  but  had  not  levied  the  [764]  fees  or  poundage.  The 
plaintiff'  must  shew  that  he  is  damnified.  He  has  an  absolute  right  in  his  own  debt; 
but  only  a  special  interest  in  the  taking  of  the  fees  and  poundage.  [Parke,  B.  Is 
not  the  plaintiff'  prima  facie  entitled  to  have  a  true  return  to  a  mandatory  writ  directed 
to  the  sheriff^  Prima  facie  he  has  a  right,  under  the  43  Geo.  3,  c.  46,  to  have  the 
poundage  levied,  and  has  a  good  right  of  action  for  not  levying  it.     It  may  be  that 
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the  sheritf,  if  he  aUstnin  from  levying  it,  could  not  recover  it  against  the  pbu'ntifl'; 
liiit  that  is  on  the  ground  that  the  plaiutifl"  has  a  right  of  action  against  him  to  the 
same  amount  fur  not  levying,  and  to  avoid  circuity  of  action.] 

Secondly,  it  is  sairl  that  the  words  "could,  might,  and  ought  to  have  levied  the 
whole,"  &c.,  mean  that  the  defendant  could  and  might  have  done  so  consistently  with 
his  duty,  and  therefore  import  that  a  reasonable  time  had  elapsed.  But  they  do  not 
imply  that  he  was  bound  to  do  it,  without  an  averment  that  a  reasonable  time  had 
elapsed  for  that  purpose ;  and  such  is  the  ordinary  form  of  the  precedents  :  Lcivis  v. 
Akock  (3  M.  &  W.  188),  Stavart  v.  Eastwood  (11  M.  &  W.  197). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  On  the  argument  of  this  case  a  few  days  ago,  before  the  Lord  Chief 
Baron,  my  Brothers  Alderson  and  Kolfe,  and  myself,  Mr.  Peacock  urged  several 
objections  to  the  first  count  of  the  declaration.  One  was,  that,  if  the  word  "  monies" 
was  taken  to  mean  the  debt  only,  the  fir.st  breach  was  imperfect,  because,  though  the 
defendant  might  have  levied  the  whole  debt,  there  being  enough  to  satisf}'  it,  and 
omitted  to  do  so,  it  did  not  follow  that  he  was  guilty  of  a  breach  of  duty,  inasmuch 
as  he  might  have  [765]  levied  all  the  del)t,  and  lawfully  detained  a  part  of  the 
proceeds  for  his  poundage.  We  think,  however,  the  true  construction  of  the  declaration 
is,  that  the  word  "  monies  "  embraces  the  debt,  officers'  fees,  and  sheriff's  poundage, 
&c.  ;  in  short,  all  the  items  indorsed  on  the  wi'it.  The  objection  then  assumes  another 
shape,  viz.  that  the  first  breach  is  insufficient,  because,  although  it  is  alleged  that  the 
defendant  did  not  lev\'  the  whole  of  the  monies,  it  does  not  appear  that  he  could  have 
done  so,  in  the  reasonable  discharge  of  his  duty  to  both  parties,  or  that  a  reasonable 
time  had  elapsed  for  converting  the  goods  seized  into  money ;  and  this  objection 
appears  to  us  to  be  tenable 

The  plaintiff  then  insists,  that  the  second  breach,  for  a  false  return,  is  properly 
alleged  ;  for  in  the  inducement  it  is  averred  that  the  defendant  took  goods  to  the  full 
value  of  all  the  monies  indorsed  on  the  writ,  and  could  and  might  have  levied  the 
whole  of  the  monies  thereout;  and,  although  upon  that  statement  it  could  not  be 
inferred  that  he  might  reasonably  have  done  so,  or  that  a  reasonable  time  had  elapsed, 
yet  that  it  was  a  ])reaeh  of  duty,  undei'  the  circumstances  stated,  to  make  a  return  of 
nulla  bona  as  to  any  pai't :  it  was  a  false  return,  because,  according  to  the  allegations 
in  the  inducement,  there  were  goods  sufficient.     And  we  are  of  this  opinion. 

And  this  view  of  the  case  makes  it  necessary  to  consider  whether  the  allegation 
which  follows  the  stiitement  of  the  false  return,  down  to  the  statement  of  damage,  is 
well  pleaded  or  not.     It  may  bo  rejected. 

For  these  reasons,  we  think  that  the  second  breach  is  well  assigned,  and  that  on 
that  breach  our  judgment  must  be  for  the  plaintili'. 

Judgment  for  the  plaintiff'  accordingly. 

[766]  KiRKi'ATKiCK  V.  Tattersall.  Feb.  14,  1845. — Where  a  bankrupt,  three 
days  before  his  certificate  was  granted,  pensonally  promised  to  pay  a  debt  due 
before  his  bankruptcy  by  instalments  at  later  dates  -  Held,  that  the  ceitificate 
was  no  bar  to  an  action  against  him  for  such  debt. — There  is  no  difference  in  this 
respect,  in  point  of  law,  between  a  promise  made  before  and  after  the  certificate ; 
provided  it  appear  that  the  bankiiipt  promised  to  pay  personally,  and  not  out  of 
his  estate,  and  to  pay  notwithstanding  the  certificate. 

[S.  C.  14  L.  J.  Ex.  209  ;  9  Jur.  214.    Kcferred  to,  Ji'ild  v.  Tmkcr,  [1914]  3  K.  B.  37.] 

Debt  for  work  and  labour,  &c.  Pleas,  nunquam  indebitatus  and  the  defendant's 
bankruptcy.  At  the  trial,  before  Cresswell,  J.,  at  the  last  assizes  at  Liveipool,  it 
appeared,  that,  a  fiat  in  bankruptcy  having  issued  against  the  defendant,  who  was 
iudcl)ted  to  the  plaintiff  in  a  considerable  sum  foi-  services  performed  before  the 
baukiuptcy,  the  defendant,  three  days  liefore  his  certificate  was  signed,  gave  the  plaintiflT 
a  written  memorandum,  whercbj%  in  consideration  of  his  .said  services,  he  promised  to 
pay  him  the  dcl)t  by  instalments  of  7(>1.  13s.  4d.  each,  at  ceitain  dates  mentioned 
therein.  It  was  conteufled  for  the  defendant,  that  this  was  an  invalid  contract,  on 
which  the  defendant  was  not  lialtlc.  The  learned  .Judge  reserved  the  nucslion  for  the 
consideration  of  the  Court,  and  directed  a  nonsuit,  with  liberty  to  the  plaintili  to 
Ex.  Div.  IX.— 11 
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move  to  enter  a  verdict  for  761.  1 3s.  4d.,  the  amount  of  the  instalment  due  at  the  time 
when  this  action  was  brought. 

Martin  having  obtained  a  rule  nisi  accordingly, 

Knowles  and  Cowling  shewed  cause,  (February  11  and  13).  The  learned  Judge 
was  right  in  diiecting  a  nonsuit.  This  was  a  contract,  which,  though  it  may  not 
have  been  illegal,  was  invalid,  and  laid  the  defendant  under  no  new  liability.  It  is 
altogether  difl'erent  from  the  case  of  a  contract  to  pay  an  old  debt,  made  after  the 
certificate;  for  which  the  old  debt,  though  in  law  barred  by  the  certificate,  would 
doubtless  constitute  a  sufficient  consideration.  This  is  a  promise  made  daring  the 
existence  of  the  original  debt ;  as  to  which,  and  the  legal  promise  founded  on  it,  the 
subsequent  certificate  operated  as  a  statutory  release.  Both  the  debt  and  the  promise 
ceased  thereby  to  have  any  legal  existence.  The  terms  of  the  Bankrupt  Act, 
[767]  6  Geo.  4,  c.  16,  s.  121,  (and  the  recent  act  has  a  similar  clause,  5  &  6  Vict, 
c.  122,  s.  37),  are,  that  every  bankrupt,  who  shall  have  conformed  himself  to  the 
bankrupt  laws  "shall  be  discharged  from  all  debts  due  by  him  when  he  became 
bankrupt,  and  from  all  claims  and  demands  thereby  made  proveable  under  the  com- 
mission," in  case  he  shall  obtain  a  certificate  of  conformity  as  directed  by  the  act. 
On  the  obtaining  of  the  certificate,  all  the  previous  debts  and  liabilities  of  the  bank- 
rupt are  at  once  barred,  and  he  becomes  a  new  man  as  to  all  the  world.  Even  a 
judgment  obtained  against  the  bankrupt  after  the  bankruptcy  would  be  swept  away 
by  the  certificate.  Fan  Sandau  v.  Corsbie  (3  B.  &  Aid.  13)  is  in  point.  There  the 
acceptor  of  an  accommodation  bill  brought  an  action  against  the  drawer,  who  had 
become  bankrupt,  for  not  providing  him  with  funds  to  pay  the  bill  when  due,  and 
alleged  special  damage :  but  it  was  held  that  the  certificate  was  a  statutory  release. 
Bayley,  J.,  there  says,  "  The  certificate  is  a  bar,  not  only  to  any  claim  for  the  money 
which  constituted  the  original  debt,  but  a  bar  also  to  any  demand  for  accessory 
injuries  arising  out  of  the  debt."  That  shews  that  the  certificate  operates  as  a 
discharge,  not  only  of  the  debt  itself,  but  also  of  all  accessorial  claims  founded  upon 
or  arising  out  of  it  Thus,  also,  "  costs  not  proveable,  when  connected  with  a  prove- 
able demand,  as  on  a  judgment  on  a  verdict  for  a  debt  obtained  liefore  the  bankruptcy, 
are  barred  by  the  certificate  :"  Montague  &  Ayrton's  Bankrupt  Laws,  p.  497.  If  the 
Court  hold  such  a  promise  as  this  to  be  valid,  it  will  have  the  direct  eftect  of  enabling 
the  bankrupt  to  commit  a  fraud  on  the  other  creditors.  That  is  the  difl'erence  between 
a  promise  to  pay  an  old  debt  made  before  and  after  the  certificate  :  the  former  shews 
an  intention  in  the  bankrupt  to  give  a  preference,  and  is  therefore  void  :  Harman  v. 
[768]  Fisher  (Cowp.  117).  There  is  no  authority  expressly  in  point  upon  this 
question,  although  there  are  many  bearing  generally  upon  the  question,  how  far  the 
bankrupt  is  liable  upon  a  new  promise  subsequent  to  the  certificate,  and  what  is  a 
sufficient  memorandum  to  bind  him.  [They  referred  to  and  commented  on  the  cases 
of  Trmman  v.  Fenton  (id.  544),  Orofton  v.  Poole  (1  B.  &  Adol.  568),  Stephens  v. 
Wilkinsffn  (2  B.  &  Adol.  320),  Lewis  v.  Chase  (1  P.  Wms.  620),  Dmns  v.  Shapley  (1  B. 
&  Adol.  54),  Ruheris  v.  Morgan  (2  Esp.  736),  Sumner  v.  Brady  (1  H.  Bl.  647),  Birch  v. 
Sharlaml  (1  T.  R.  715),  Fleming  v.  Hayne  (1  Stark.  370),  Lynhiry  v.  IVeiejhtman 
(5  Esp.  198),  Brix  v.  Braham  (1  Bing.  281).]  But,  even  if  such  a  contract,  made 
before  the  certificate,  may  bind  the  bankrupt,  it  must  not  only,  by  the  express  pro- 
vision of  the  statutes,  (6  Geo.  4,  c.  16,  s.  131,  and  5  &  6  Vict.  c.  122,  s.  43),  be  in 
writing,  but  it  must  also  distinctly  and  unequivocally  express  the  intention  of  the 
bankrupt  to  pay  the  debt  at  all  events,  and  notwithstanding  the  certificate.  That  is 
not  the  case  here ;  and  the  Court  can  gather  the  intention  of  the  parties  only  from 
the  written  memorandum  itself. 

Martin  and  Crompton,  contrh,  (Feb.  13).  There  can  be  no  sound  and  valid  dis- 
tinction between  the  case  of  a  promise  made  liefore,  and  that  of  a  promise  made  after, 
the  certificate,  to  pay  a  debt  due  before  the  bankruptcy.  The  same  consideration 
exists  to  support  it  in  both  cases.  No  doubt  it  must  be  a  promise,  and  can  only  so 
operate,  that  the  bankrupt  will  pa}'  personally,  and  not  a  promise  intended  to  charge 
or  affect  his  estiite,  which  is  subject  to  distribution  for  the  general  benefit  of  his 
creditors.  Further,  it  [769]  must  be  an  unequivocal  promise  to  pay  notwithstanding 
the  certificate.  The  contract  in  the  present  case  satisfies  all  these  requisites.  It  is 
clearly  a  contract  for  payment  by  the  bankrupt  personally,  and  not  out  of  his  estate  ; 
and  being  dated  three  days  only  before  the  certificate  was  to  be  signed,  and  being  a 
contract  to  pay  the  debt  by  instalments  at  different  later  dates,  it  is  manifest  that 
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the  bankrupt  intended  thereby  to  bind  himself  to  pay  at  all  events,  and  notwith- 
standing he  should  obtain  his  certificate.  In  Ining  v.  Feitrh  (3  M.  &  W.  107),  Lord 
Abinger,  C.  B.,  lays  down  the  general  principle,  that,  "  when  a  man  is  indebted,  there 
is  always  a  good  consideration  for  his  piomise  :  the  very  statement  of  the  account, 
and  admission  of  the  balance,  implies  a  promise  in  law  to  pay  it." 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case,  the  plaintifi'sued  in  debt  for  work  and  labour,  to  which 
there  was  a  plea  of  never  indebted  and  a  plea  of  bankruptcy.  On  the  trial,  before  my 
Brother  Cresswell,  at  Liverpool,  it  appeared  that  the  defendant,  after  a  fiat  had  issued 
against  him,  and  three  days  before  his  certificate  was  signed,  gave  the  plaintiff  a 
memorandum,  whereby,  in  consideration  of  the  plaintiflf's  services  before  the  defendant's 
bankruptcy,  the  defendant  promised  to  pay  him  the  debt  by  instalments  of  761.  1.3s.  4d. 
each,  at  future  dates.  The  learned  Judge  referred  the  question  to  the  consideration 
of  this  Court,  directing  a  nonsuit,  with  liberty  to  move  to  enter  a  verdict  for  761.  13s.  4d., 
the  instalment  due  befoie  the  action. 

There  is  no  plea  alleging  any  illegality,  nor  does  the  eon-[770]-tract  appear  on  the 
face  of  it  to  be  illegal.  Consequently,  the  only  question  is,  whether,  assuming  the 
contract  not  to  be  tainted  with  any  illegality,  it  is  valid. 

There  can  be  no  question  that  a  debt,  though  barred  by  a  certificate,  is  a  sufficient 
consideration  for  a  promise  to  pay  it.  That  is  a  proposition  which  is  established  by 
many  cases.  It  is  equally  clear,  and  indeed  admitted,  that  if  the  promise  is  made 
after  the  certificate  has  been  obtained,  it  is  binding,  though  there  be  no  other  con- 
sideration than  the  old  debt :  but  it  is  contended,  that,  if  the  promise  be  made  before 
the  certificate  is  obtained,  the  same  rule  does  not  apply ;  that  the  old  debt  is  not 
sufficient,  and  that,  to  make  the  promise  binding,  there  must  be  some  new  considera- 
tion for  it.  And  whether  the  promise  be  made  before  or  after  the  certificate,  it  is 
agreed  that  it  must  be  distinct  and  unequivocal,  and  that,  by  the  provisions  of  the 
6  Geo.  4,  c.  16,  s.  131,  and  .5  &  6  Vict.  c.  122,  s.  43,  it  must  be  in  writing. 

We  are  all  of  opinion  that  there  is  no  distinction  in  this  respect  between  the  case 
of  a  promise  made  before  the  certificate,  and  one  made  after  it.  Both  are  equally 
binding,  though  the  only  consideration  be  the  old  debt.  But  then  the  promise  must 
be  one  which  binds  the  bankrupt  personally  to  pay,  notwithstanding  his  certificate ; 
it  must  be  a  promise  that  he,  and  not  his  estate,  would  pay  ;  for  the  mere  acknow- 
ledgment of  a  debt,  though  implying  a  promise  to  pav,  would  amount  to  no  more 
than  an  account  stated,  and,  though  in  writing,  would  be  a  promise  which  the 
certificate  would  bar.  The  only  distinction  between  a  promise  before  and  after  the 
certificate  is,  that  in  the  former  it  may  be  more  doubtful  whether  the  debtor  meant 
to  engage  to  pay,  notwithstanding  his  discharge  under  the  bankruptcy  ;  but  if  it  is 
clear  that  he  did,  the  promise  is  equally  binding.  A  promise,  also,  before  the 
certificate,  is  more  open  to  the  suspicion  that  it  is  tainted  with  illegality,  [771]  and 
void  for  that  reason  ;  but  in  this  case  that  objection  does  not  arise. 

The  only  remaining  question  is,  whether  this  promise  is  distinct  and  unequivocal, 
binding  the  bankrupt  personally  to  pay  notwithstanding  the  certificate,  and  is  so 
expressed  in  the  written  engagement.  That  it  was  meant  to  be  so  is  quite  clear  from 
the  circumstances  attending  it ;  whether  it  be  so  expressed  in  writing,  is  the  only  point  on 
which  we  have  entertained  any  doubt  during  the  argument.  But  we  are  all  satisfied  by 
the  argument  which  we  have  heard,  that  it  issutliciently  expressed  :  it  is  a  positive  and 
absolute  promise,  that  the  bankrupt  himself  will  pay  at  certain  times,  and  therefore 
necessarily  a  promise  to  pay  though  he  may  have  obtained  his  certificate  before  those 
times.  When  we  refer  to  the  date  of  the  promise,  and  find  that  it  was  made  three 
days  before  the  meeting  at  which  the  commissioner  was  to  consider  whether  he  could 
grant  the  certificate,  it  is  impossible  to  entertain  the  least  doubt  of  the  meaning  of 
the  engagement. 

We  are  all,  therefore,  of  opinion,  that  the  promise  is  sufficiently  expressed,  and 
therefore  we  think  that  the  rule  must  be  absolute. 

Bule  absolute. 
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[772]  Uthwatt  v.  Elkins  and  Four  Others.  Feb.  U,  1845. — The  plaintiff  having 
agreed  to  let  certain  lands  to  the  defendants,  of  whom  three  were  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  L.,  and  the  other  two  surveyors  of 
the  highways,  the  following  written  agreement  was  entered  into  : — "  At  a  public 
vestry  at  the  parish  of  G.  Ij.,  on  the  Sth  of  February,  1833,  it  was  agreed,  on  the 
part  of  T.  K.  and  B.  P.,  churchwardens,  and  W.  T.  and  B.  P.,  overseers  of  the 
poor,  and  E.  E.  and  T.  L.,  surveyors  of  the  highways,  that  they  the  said  church- 
wardens, overseers  of  the  poor,  and  surveyors  of  the  highways,  their  executors, 
administrator.?,  and  assigns,  and  successors  in  office,  should  take  to  rent  of  H.  A.  U., 
his  executors,  &e.,  for  the  term  of  twenty-one  years,  a  certain  grass  field  called 
the  Grove,  and  also  a  certain  portion  of  the  Town  Green,  to  be  properly  fenced 
off  and  quicked,  and  thereafter  to  lie  called  the  'Parish  Gardens,'  being  intended 
for  the  use  of  the  poor,  and  also  such  further  piece  of  ground  lying  south  of  the 
'  Woodhouse  Cottages,'  at  the  yearly  rental  of  21.  7s.  6d.  per  acre  for  the  whole 
quantity  which  might  be  so  t<aken.  And  the  said  churchwardens  and  overseers, 
and  surveyors  of  the  highways,  likewise  agreed,  for  themselves,  and  also  for  their 
executors,  &c.,  and  successois  in  office,  to  rent  of  the  said  H.  A.  U.,  his  executors, 
&c.,  a  cottage  late  in  the  occupation  of  Henry  Goss,  for  the  teim  of  eighty-four 
years,  at  the  rent  of  "is.  And,  lastly,  the  said  churchwardens  and  overseers  of 
the  poor,  and  surveyors  of  the  highways,  agreed  to  sign  the  counterpart  of  a  lease, 
to  be  drawn  up  in  proper  form,  in  case  the  above  writing  should  be  deemed 
insufficient."  This  agreement  was  signed  by  E.  E.  and  T.  L.,  surveyors  ;  B.  P. 
and  T.  K,  churchwardens;  W.  T.  T.,  and  H.  A.  U.  the  plaintiff: — Held,  in  an 
action  for  use  and  occupation,  brought  by  H.  A.  U.  against  the  parties  to  the 
above  agreement,  that,  the  churchwardens  and  overseers  having  taken  the  land 
jointly  with  the  surveyors  of  the  highways,  the  case  was  not  within  the  stat. 
59  Geo.  3,  c.  12,  s.  12,  which  is  only  applicable  to  land  taken  for  parochial  purposes 
alone,  and  that  the  defendants  were  to  be  considered  as  taking  the  land  on  their 
personal  responsibility,  for  which  they  were  individually  liable. 

[S.  C.  U  L.  J.  Ex.  131.] 

Debt  for  use  and  occupation.  Plea,  never  indebted.  At  the  trial,  before 
Williams,  J.,  at  the  last  Summer  Assizes  for  the  county  of  Buckingham,  it  appeared  that 
the  plaintiff',  who  was  a  proprietor  of  land  in  the  parish  of  Great  Linford,  agreed  to  let 
to  the  defendants,  of  whom  three  were  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  Great  Linford,  and  the  other  two  surveyors  of  highways,  a  small 
quantity  of  land,  to  be  conveited  into  gardens  for  the  occupation  of  the  poor.  The 
following  agreement  was  thereupon  entered  into  between  the  parties  : — 

"  At  a  public  vestry  at  the  parish  of  Great  Linford,  held  the  8th  day  of  February, 
1833,  it  was  agreed  on  the  part  of  Mr.  Thomas  Kemp  and  Mr.  Benjamin  Pavyer 
(churchwardens),  and  Mr.  William  Thomas  Tomkins  and  the  said  Mr.  Benjamin  Pavyer 
(overseers  of  the  poor),  and  Mr.  Eli  Elkins  and  Mr.  Thomas  Lines  (surveyors  of  the 
highways),  that  they  the  said  churchwardens,  overseers  of  the  poor,  and  surveyors  of 
the  highways,  their  executors,  administrators,  and  assigns,  and  successors  in  office, 
should  [773]  take  to  rent  of  Henry  Andrews  Uthwatt,  Esq.,  his  executors,  adminis- 
trators, and  assigns,  for  the  term  of  twenty-one  years  from  the  11th  day  of  October, 

1832,  a  grass  field  called  the  '  Grove,'  and  also  a  certain  portion  of  the  '  Town  Green,' 
to  be  properly  fenced  off  and  quicked,  and  thereafter  to  be  called  the  '  Parish  Gardens,' 
being  intended  for  the  use  of  the  poor  ;  and  also  for  such  further  purpose  a  piece  of 
ground  lying  south  of  the  '  Woodhouse  Cottages,'  at  and  after  the  yearly  rent  of 
21.  7s.  6d.  per  acre  for  the  whole  quantity  which  might  be  so  taken.  These  portions 
of  ground  are  now  measured,  and  amount  altogether  to  8  acres,  1  rood,  36  perches,  and 
lOJ  square  yards  ;  the  annual  rent  is  therefore  201.  2s.  8d.  And  the  said  churchwardens, 
overseers  of  the  poor,  and  surveyors  of  the  highways,  likewise  agree,  for  themselves,  and 
also  for  their  executors,  administrators,  and  assigns,  and  successors  in  office,  to  rent  of 
the  said  H.  A.  Uthwatt,  his  executors,  administrators,  or  assigns,  a  cottage  late  in  the 
occupation  of  Henry  Goss,  for  the  term  of  eighty-four  years  from  the  Gth  of  April, 

1833,  at  the  annual  rent  of  2s.  :  the  rents  herein  reserved  to  be  paid  by  quarterly 
instalments,  if  demanded.     And  they  also  agree  to  pay  all  rates,  tithes,  dues,  imposi- 
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tioQS,  and  assessments  charged  on  the  said  premises,  laud-tax  only  excepted,  which  is 
agreed  to  be  paid  by  the  said  H.  A.  Uthwatt.  And  lastly,  the  said  chiirchwardeus, 
overseers  of  the  poor,  and  surveyors  of  the  highway's  agree  to  sign  the  counterpart  of 
a  lease  drawn  up  in  proper  form  of  this  demise,  in  case  the  aljove  writing  shall  be 
deemed  insufficient  at  any  future  period. 

"Eli  Elkin.s,1c 

"T.  Lines,     'jSurveyors. 

"Thomas  Kemp,       'jChurch wardens. 

"  W.  T.  TUMKINS. 

"  Henry  Andrews  Uthwatt. 
"  Witness,  John  Bagley  Shaip, 
"12th  March,  1833." 

[774]  It  appeared  that,  since  the  date  of  this  agreement,  the  land  had  been 
occupied  by  the  poor  of  the  parish  in  small  gardens,  and  the  rent  paid  l)y  some  of  the 
succeeding  parish  officers.  Under  these  circumstances,  it  was  contended  for  the 
defendants,  that,  the  land  having  been  let  for  parish  purposes,  the  defendants,  who 
had  ceased  to  be  parish  officers,  were  not  liable  in  their  personal  capacity,  and  that 
the  plaintifl'  ought:  to  be  nonsuited.  The  learned  Judge  lefused  to  nonsuit,  and 
directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendants  to  move  to  enter 
a  nonsuit. 

Gunning  having,  in  Michaelmas  Term  last,  obtained  a  rule  accordingly, 
Byles,  Serjt.,  and  O'Malley  shewed  cause.     This  is  a  case  in  which  the  church- 
wardens and  overseers  cannot  at  common  law  take  this  land  in  their  corporate  capacity. 
Nor  can  they  take  in  that  capacity  under  the  stat.  59  Geo.  3,  c.   12.     The  land  in 
question  was  not  taken  for  the  purpose  contemplated  by  that  act ;  nor  does  the  act 
apply  to  this  case.     The  agreement  is  a  demise,  not  only  to  the  churchwardens  and 
overseers,  but  also  to  the  surveyors  of  the  highways,  which  shews  that  it  was  not  for 
parish  purposes  only.     There  is  nothing  in  it  to  prevent  the  surveyors  from  using  the 
land  for  their  own  purposes,  by  placing  therein  stones  and  other  materials  for  the  use 
of  the  highways.     The  act  gives  no   authority  to  the    parish    officers   to   take  land 
jointly  with  other  parties ;  therefore  they  took  the  legal  estate  as  individuals.     They 
cannot  take  it  as  a  quasi  corporation,  unless  it  is  within  the  stat.  59  Geo.  3,  c.  12, 
ss.  12  and  17.     The  lith  section  enacts,  that  it  shall  be  lawful  for  the  churchwardens 
and  overseers,  with  the  consent  of  the  inhabitants  in  vestry  assembled,  to  take  into 
their  hands  any  lands  belonging  to  the  parish,  or  to  purchase,  or  hire,  and  take  on 
lease,  for  and  on  account  of  the  parish,  an}'  suitiible  portions  of  land,  not  exceeding 
twenty  acres  in  the  whole  ;  and  to  employ  and  set  to  work  in  the  cultivation  of  [775J 
such  land,  on  account  of  the  parish,  any  such  persons  as  by  law  they  are  directed  to 
set  to  work,   and  to  pay  to  such  of  the  poor  persons  so  employed  as  shall  not  be 
supported  by  the  parish  reasonable  wages  for  their  work,  i^c.     And  the  l-'Hh  section 
provides,  that  it  shall  be  lawful  for  the  churchwardens  and  overseers,  with  the  consent 
of  the  inhabitiuits  in  vestry,  to  let  any  portion  of  such  paiish  land,  or  of  the  land  to 
be  taken  on  account  of  the  parish,  to  any  poor  and  industrious  inhabitant  of  the  parish, 
to  be  by   him  or  her  occupied  on  his  or  her  own  account,  and  for  his  oi'  her  own 
benefit,  at  such  reasonable  rent  and  for  such  term  as  shall  by  the  inhabitants  in  vestry 
be  fixed  and  determined.     And  the  17th  section  enacts,  that  all  buildings,  lands,  and 
hereditaments  which  siiall  be  pinchased,  hired,  or  taken  on  le.-ise  by  the  churchwaidens 
and  overseers  of  the  poor  of  the  parish,  by  the  authorit}'  and  for  any  of  the  purposes 
of  this  act,  shall  be  conveyed,  demised,  and  assiu'cd  to  the  churchwardens,  &c.,  and 
their  successors,  in  trust  for  the  parish  ;  and  such  churchwaiden.s,  &c.,  shall  and  may, 
and  are  hereby  empowered  to  accept,  take,  and  hold  in  the  nature  of  a  body  corporate, 
for  and  on  behalf  of  the  parish,  all  such  buildings,  lands,  and  hereditaments,  and  all 
other  buildings,  lands,  and  hereditaments  belonging  to  such  parish.     All  these  clauses 
are  solely  appiicabk^  to  lands  taken  for  the  use  of  the  parish  ;  but  it  is  not  merely  the 
churchwardens  and  overseers,  but  the  surveyors  of  the  highways,  who  are  parties  to 
this  agreement,  who  may  consequently  use  it  for  their  own  purposes.     The  surveyors 
of  the  highway's  are  to  pay  the  rent,  as  well  as  the  churchwar<lcns  .iiid  overseers;  and 
there  is  nothing  t<j  prevent  them  from  using  the  land  by  placing  their  materials  upon 
it.     This  lease  or  agreement  is  therefore  clearly  not  within  the  act,  as  the  land  may 


326  UTHWATT    V.   ELKINS  13  M.  &  W.  776. 

be  used  for  other  purposes  than  those  mentioned  in  it.  There  is  nothing  in  the  words 
of  the  act  to  authorize  any  joint  taking  or  any  joint  interest  with  [776]  any  other 
persons.  And  in  Allason  v.  Stark  (9  Ad.  &  Ell.  255;  1  Per.  &  D.  183),  where  the 
profits  of  chai'ity  lands  were  only  partially  applicable  to  parish  purposes,  and  there 
were  known  feoffees  of  the  lands,  it  was  held  that  the  legal  estate  was  not  transferred 
to  the  parish  officers  under  the  .stat.  59  Geo.  3,  c.  12,  s.  17.  So,  also,  in  the  Attorney- 
General  v.  Lewin  (8  Sim.  366),  it  was  held  that  that  act  did  not  extend  to  charity  lands 
which  are  devoted  to  other  purposes  besides  those  to  which  poor-rates  and  church- 
rates  are  applicable.  The  Vice-Chancellor  there  appeared  to  entertain  some  doubt  as 
to  the  correctness  of  the  decision  of  the  Court  of  King's  Bench  in  Doe  v.  Ililey  (10  B.  & 
Cr.  885) :  but  he  says,  "  Supposing  that  the  Court  of  King's  Bench  was  right  in 
deciding  that  the  act  extends  to  lands,  the  profits  of  which  are  applicable  to  the  same 
purposes  as  the  church-rates,  (a  question  which  it  is  not  necessary  for  me  to  decide), 
I  am  of  opinion  that  the  act  does  not  extend  to  lands,  the  profits  of  which  are  applic- 
able to  other  purposes  besides  those  for  which  the  poor-rates  and  church-rates  are 
raised."  This  Court,  in  Gouldsioorth  v.  Knights  (11  M.  &  W.  342),  appears  to  have 
appro^'ed  of  the  decision  in  the  Attorney-General  v.  Leivin,  and  in  AUusoii  v.  Stark.  So, 
in  the  case  of  the  Paddington  Charities  (8  Sim.  620),  the  59  Geo.  3,  c.  12,  s.  17,  was 
held  not  to  apply  to  cop3'holds,  nor  to  freeholds  under  any  special  trust  for  the  parish. 
There  the  rents  of  the  freeholds  were  to  be  applied  in  purchasing'  bread  for  the  poor 
of  the  parish,  and  the  rents  of  the  copyholds  for  the  benefit  of  the  poor  of  the  parish 
generally  :  and  yet  the  statute  was  held  not  to  apply.  This  case  is  therefore  not 
within  the  statute,  and  the  defendants  are  only  liable  in  their  individual  capacity. 
In  Furnivall  v.  Coombes  (5  Man.  &  Gr.  736  ;  6  Scott,  N.  R.,  522),  a  covenant  by  church- 
wardens and  overseers  was  held  to  be  a  personal  covenant,  notwithstanding  a  proviso 
that  nothing  in  the  indentui'c  should  extend  to  any  personal  obligation  on  them. 

[777]  Gunning  and  Wells,  contra.  These  defendants  were  not  liable,  in  their 
individual  capacity,  for  rent  under  this  agreement;  and  this  being  an  action  of 
assumpsit,  if  any  one  defendant  is  not  liable,  the  action  fails.  This  being  a  taking 
at  a  vestry,  it  was  clearly  the  intention  of  the  parties  to  act  under  the  statute ;  and 
the  conti'act  with  the  parish  officers,  in  their  capacity  as  such,  is  not  invalidated  by 
reason  of  the  surveyors  of  highways  being  joined  with  them.  The  agreement  states, 
that  it  was  "intended  for  the  use  of  the  poor."  [Parke,  B.  There  is  a  part  of  the 
joint  taking,  that  they  might  apply  to  any  other  purpose  than  the  use  of  the  poor.] 
If  it  be  that  this  land  was  taken  for  gardens  to  be  let  out  for  the  use  of  the  poor,  it 
is  within  the  13th  section.  [Parke,  B.  If  the  churchwardens  and  overseers  alone 
had  been  the  parties,  it  might  have  been  that  the  land  was  taken  for  parochial  pur- 
poses, but  there  are  other  parties  to  whom  it  is  granted.]  Still  this  is  not  a  case  in 
which  they  are  individually  liable. 

Parke,  B.  This  rule  must  be  discharged.  We  are  all  of  opinion  that  the  joining 
of  other  parties  in  the  lease  renders  it  impossible  to  get  over  the  objection.  This  is 
a  lease  to  the  churchwardens  and  overseers,  and  the  surveyors  of  the  highways,  their 
executors,  administrators,  and  assigns,  and  successors  in  office,  and  a  part  of  the  land 
demised  may  therefore  be  applied  to  the  purposes  of  the  highways.  The  stat.  59  Geo.  3, 
c.  12,  which  gives  the  churchwardens  and  overseers  power  to  hold  land  in  the  nature 
of  a  corporation,  (not  as  a  general,  but  as  a  special  corporation),  applies  to  those  cases 
only  where  the  rents  are  applicable  solely  to  parochial  purposes,  which  are  under  the 
control  of  the  parish  officers.  But  if  the  churchwardens  and  overseers  take  land 
jointly  with  other  persons,  the  terms  of  the  statute  are  not  complied  with,  as  the  land 
cannot  be  managed  by  them  exclusively  for  the  use  of  the  poor,  when  [778]  other 
persons  have  the  legal  estate  jointly  with  them,  and  might  apply  part  of  the  land  to 
other  purposes.  That  being  so,  the  statute  would  transfer  nothing  to  the  parish 
officers  but  what  they  had  the  entire  control  over,  for  the  general  puiposes  of  the 
parish.  We  must  therefore  consider  this  agreement  of  the  defendants  as  a  personal 
undertaking  of  their  own,  for  which  they  are  individually  responsible  ;  and  they  are, 
therefore,  personally  liable  for  the  payment  of  this  rent. 
Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 
Rule  discharged. 
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Parky  v.  Nicholson.  Feb.  14,  1845.— An  alteration  in  a  bill  of  e.\change  which 
does  not  render  a  new  stamp  necess;iiy  cannot  be  set  up  as  a  defence  under  the 
plea  of  non  accepit,  but  must  be  specially  pleaded. 

[S.  C.  2  I).  &  L.  640 ;  14  L.  J.  Ex.  119.     Questioned,  Hirschman  v.  Budd,  1873, 

L.  E.  8  Ex.  171.] 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange.  The  declara- 
tion st-ated,  that  one  J.  Trevetham,  on  the  22nd  day  of  March,  1844,  made  his  bill  of 
exchange  in  writing,  and  directed  the  same  to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  order  of  the  said  J.  Trevetham  £250,  three  months  after 
the  date  thereof,  (which  period  had  elapsed  before  the  commencement  of  the  suit) ; 
and  the  defendant  then  accepted  the  said  bill,  and  the  said  J.  Trevetham  then  indorsed 
the  same  to  one  M.  J.  Cooke,  and  the  said  M.  J.  Cooke  then  indorsed  the  same  to  the 
plaintiff,  &c. 

The  defendant  pleaded,  amongst  other  pleas,  that  he  did  not  accept  the  said  bill 
of  exchange  in  the  first  count  mentioned,  modo  et  forma. 

At  the  trial,  before  (Turney,  B.,  at  the  last  Summer  Assizes  for  the  county  of 
Sussex,  the  bill  having  been  produced,  it  was  objected,  on  behalf  of  the  defendant, 
that  the  date  had  ijeen  altered  from  the  2nd  to  the  22nd  day  of  [779]  March  ;  to 
which  it  was  replied,  that  the  defence  was  not  available  under  the  plea  of  non  accepit, 
but  should  have  been  specially  pleaded.  The  learned  Judge  was  of  opinion  that  a 
special  plea  was  unnecessary,  and  directed  the  jury  to  find  for  the  defendant,  if  they 
were  of  opinion  that  the  bill  had  been  altered  since  its  acceptance.  The  jury  having 
found  for  the  defendant, 

Shee,  Serjt.,  in  Michaelmas  Term,  obtained  a  rule  to  set  aside  the  verdict  on  the 
ground  of  misdirection,  against  which 

Montagu  Chambers  and  Hance  shewed  cause.  The  defendant  was  at  liberty  to 
set  up  this  defence  under  the  plea  of  non  accepit,  and  it  was  not  necessary  to  plead 
it  specially.  The  <|uestion  does  not  turn  upon  the  pleadings  alone,  but  upon  the 
evidence  also ;  and  when  the  plaintiff  produced  at  the  trial  a  bill  dated  the  22iid  of 
March,  as  the  bill  which  the  defendant  had  accepted,  it  was  competent  to  him  to 
shew  that  the  one  he  accepted  bore  date  on  the  2nd  of  March.  Before  the  New 
Rules,  under  the  general  issue,  the  plaintiff  would  have  been  called  upon  to  explain 
the  alteration  in  the  instrument,  on  the  principle  that,  at  common  law,  the  bill  would 
be  avoided  by  the  alteration.  [Parke,  B.  The  plaintiff"  is  bound  to  account  for  the 
alteration,  if  called  upon  to  do  so  by  the  issue  raised.  Here  the  issue  is,  whether  the 
defendant  ever  accepted  such  a  bill  as  that  described  in  the  declaration,  namely,  a 
bill  of  a  certain  amount,  and  payable  at  a  particular  time;  the  date  is  immaterial. 
When  it  is  produced  in  evidence,  it  is  such  a  bill  as  the  one  described.  It  was  held 
in  Mailer  v.  Miller  (4  T.  K.  .320),  that  an  alteration  in  a  bill,  whereby  the  payment 
would  be  accelerated,  avoids  the  instrument;  but  then  you  should  plead  it  specially. 
This  Court  so  held  in  Mason  v.  Bradleij  (11  M.  &  W.  590),  and  the  Court  of  Queen's 
Bench  in  Hem-[l^{y\mii,g  v.  Trenerij  {9  Ad.  &  Ell.  926;  1  Per.  &  D.  661).  The 
plaintiff  is  to  explain  it,  if  the  issue  in  the  cause  makes  it  material.]  In  Calvert  v. 
Baker  (4  M.  iV;  W.  417),  it  was  held  that  a  defendant  might  avail  himself  of  an  altera- 
tion in  a  bill  of  exchange,  after  acceptance,  under  the  plea  of  non  accepit.  [Parke,  B. 
That  case  is  not  an  authority  to  that  extent,  and  can  only  be  supported  on  the  ground 
that  the  alteration  rendered  a  new  st;imp  necessary.  That  is  not  the  case  here,  for 
the  bill  being  payable  three  months  after  date,  it  is  immaterial  whether  it  was  made 
on  the  2nd  or  the  22nd  of  March  ;  a  fresh  stamp  would  not  be  necessary.]  The  case 
of  Calvert  v.  Baker  has  been  followed  by  other  authorities  in  the  Queen's  Bench  and 
Common  Pleas  to  the  same  effect:  Field  \.  Il'tiods  (7  Ad.  &  Ell.  114;  2  Nev.  iV  P. 
117),  Knujht  V.  Clematt.s  (8  Ad.  &  Ell.  215;  3  Nev.  &  P.  375),  CtiJ/'urd  v.  Parker  (2  Man. 
vfc  Gr.  909  ;  3  Scott,  N.  K.,  233),  Crotti/  v.  Hoilgcs  (4  Man.  &  Gr.  561  ;  5  Scott,  N.  K., 
221).  [Parke,  B.  There  are  no  such  decisions  since  the  case  of  Hemming  v.  Trenery, 
which  we  have  twice  acted  upon,  viz.  in  Mason  v.  Bradley  and  Davidaim  v.  ('utiper 
(11  M.  &  W.  778).] 

Shee,  Serjt.,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Pakkk,  B.  This  rule  must  be  absolute.  It  is  enough  to  say  we  concur  in  the 
decision  in  the  case  of  llemiiiiiig  v.  Trenery.     If  wo  wore  to  deliver  a  formal  judgment, 


328  WORTH    r.  TEKRINGTON  13M.&W.781. 

it  would  only  be  to  repeat  the  language  used  ]>y  the  Coui't  in  Mason  v.  Bradley  and 
Davidson  v.  Cooper.     We  have  none  of  us  the  slightest  doubt  upon  the  point. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 

[781]  Worth  v.  Terrington  and  Other.s.  Nov.  22,  1844.  Feb,  19,  1845. 
— Trespass  for  assaulting  the  plaintiff,  and  dragging  him  out  of  the  clerk's  desk 
in  a  certain  church,  to  wit,  the  paiish  church  of  W.,  and  along  the  aisle  thereof, 
and  imprisoning  the  plaintiff',  and  keeping  him  so  imprisoned  for  a  long  space  of 
time,  to  wit,  twentj'-foiu-  hours.  Plea,  as  to  the  imprisonment,  a  justification, 
on  the  ground  of  the  plaintiti's  having  conducted  himself  indecently  in  the  church 
during  divine  service,  and  disturbed  the  congregation,  wherefore  the  defendants, 
being  the  churchwardens,  after  his  refusal  to  leave  the  church,  for  the  preserving 
of  decency  and  reverence,  and  preventing  disturbance  of  the  congiegation,  removed 
him  therefrom,  and  because  he  threatened  to  return  and  renew  the  disturbance, 
imprisoned  him,  and  kept  and  detained  him  so  imprisoned  for  a  reasonable  time, 
to  wit,  two  hours  ;  quse  est  eadem,  &c.  Replication,  de  injuria,  and  new  assign- 
ment, that  the  defendants,  after  the  expiration  of  a  reasonable  time,  &c.,  con- 
tinued to  imprison  the  plaintifl^,  and  kept  and  detained  him  in  prison,  without 
reasonable  or  probable  cause,  for  a  long  time,  to  wit,  two  hours  :— Held,  on  special 
demurrer,  that  the  replication  and  new  assignment  were  good,  and  were  not  open 
to  the  objection  of  duplicity. — A  second  plea  to  the  declaration,  except  as  to  the 
imprisonment,  was,  that,  just  before  the  said  time  when  &c.,  the  plaintiff'  wilfully 
and  contemptuously  came  into  the  said  church  during  the  time  that  divine  service 
was  being  celebrated  therein,  and  disturbed  the  same,  and  the  congregation  there, 
by  then  wrongfully  getting  into  the  clerk's  desk,  and  preventing  the  lawful  clerk 
from  getting  therein,  and  by  making  loud  noises,  and  by  reading  and  singing  in 
a  loud,  noisy,  and  unbecoming  manner,  and  by  otherwise  conducting  himself  in 
an  indecent  and  irreverent  manner;  whereupon  the  defendant  T.,  then  being  one 
of  the  churchwardens,  for  the  preserving  of  due  decorum,  decency,  and  reverence 
in  the  said  church,  and  for  removing  the  said  interruption  and  disturbance  of  the 
congregation,  requested  the  plaintiff'  to  leave  the  said  desk,  and  to  cease  such 
disturbance  and  such  noises,  &c.,  which  the  plaintiff  refused  to  do,  and  continued 
in  the  said  church,  in  the  said  desk,  during  the  time  divine  service  was  so  being 
celebrated  therein,  disturbing  the  same  and  the  congregation  thereof ;  wherefore 
the  defendant  T.,  as  such  churchwarden,  and  the  defendant  J.  B.,  then  being 
rector  of  the  parish  church,  and  the  other  defendants,  being  constables,  in  aid  of 
the  said  T.,  and  at  his  I'equest,  for  the  preserving  of  due  decorum  and  reverence 
in  the  said  chuich,  and  for  removing  the  said  interruption  and  disturbance,  and 
because  they  could  not  otherwise  preserve  such  decorum,  &c.,  nor  remove  such 
disturbance,  &c.,  gently  laid  their  hands  on  the  plaintiff',  and  forced  him  out  of 
the  desk  and  church  ; — Held,  that  this  plea  was  not  supported  by  proof  of  mis- 
conduct in  the  church  before  the  commencement  of  divine  service. — Qu«re, 
whether  a  churchwarden  has  authority,  as  such,  to  turn  out  of  the  church  a 
person  who  commits  a  trespass  therein  upon  a  week  day,  or  when  service  is  not 
going  on,  or  is  not  about  to  commence ;  or  whether  he  ought  not  to  justify  under 
the  rector. 

[S.  C.  2  D.  &  L.  3.52 ;  14  L.  J.  Ex.  7,  133.     Corrected,  Cq)e  v.  Barber, 
1872,  L.  R.  7  C.  P.  404,  n.] 

Trespass.  The  first  count  of  the  declaration  charged,  that  the  defendants  assaulted 
and  beat  the  plaintiflF,  and  with  great  force  and  violence  dragged  him  out  of  the  clerk's 
desk  in  a  certain  church,  to  wit,  the  parish  church  of  Walsoken,  and  along  the  aisle 
thereof,  and  out  of  the  said  church,  and  imprisoned  him  in  the  custody  of  two  of  the 
defendants,  J.  W.  Foster  and  T.  Copplethwaite,  who  were  common  constables  and 
peace-officers,  and  kept  and  detained  him  so  imprisoned  and  in  custody,  without 
reasonable  and  probable  cause,  for  a  long  space  of  time,  to  wit,  for  twenty-four  hours 
then  next  following. 

The  defendants  pleaded,  first,  not  guilty  ;  secondly,  to  the  first  count,  except  as 
to  the  imprisoning  the  plaintiff",  [782]  and  keeping  and  detaining  him  in  prison  and 
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ill  custody,  as  therein  mentioucd,  that,  just  before  the  said  time  wheii  &c.,  in  the  first 
count  mentioned,  the  plaintiff  wilfully,  and  ou  purpose,  and  contemptuously  came  into 
a  certain  parish  church,  to  wit,  the  said  church  in  the  said  first  count  mentioned, 
during  the  time  that  divine  service  was  being  celebrated  therein,  and  disturbed  the 
sauiC,  and  the  congregation  there,  by  then  wrongfully  getting  into  ihe  said  clerk's 
desk,  and  preventing  the  lawful  clerk  from  getting  and  being  therein,  and  by  making 
divers  loud  noises,  and  reading  and  singing  in  a  very  loud,  noisy,  and  unbecoming 
manner,  and  by  otherwise  conducting  himself  in  an  indecent,  irreverent,  and  unbecom- 
ing manner ;  whereupon  the  defendant  Zachariah  Terrington,  then  being  one  of  the 
churchwanlens  of  the  said  parish  of  Walsokeu,  for  the  preserving  of  due  decorum, 
decency,  and  reverence  in  the  said  church,  and  for  removing  the  said  interruption  and 
disturbance  of  the  congregation,  requested  the  plaintiff  to  leave  the  said  clerk's  desk, 
and  to  cease  such  disturbance  as  aforesaid,  and  such  noises,  reading,  and  singing  in 
such  manner  as  aforesaid,  and  such  indecent,  irreverent,  and  unbecoming  conduct  as 
aforesaid,  which  the  plaintiff"  then  wholly  refused  to  do,  and  then  continued  in  the 
said  church,  in  the  said  clerk's  desk,  during  the  time  divine  service  was  so  being 
celebrated  therein  as  aforesaid,  disturbing  the  same  and  the  congregation  thereof  as 
aforesaid,  and  conducting  himself  in  manner  aforesaid ;  whereupon  the  defendant 
Zachariah  Terrington,  being  such  churchwarden,  and  the  defendant  John  Bluck,  then 
being  rector  of  the  church  of  the  said  parish,  and  the  other  defendants,  being  respec- 
tively constables  and  peace-officers  as  in  the  s;iid  first  count  mentioned,  in  aid  of  the 
said  Z.  Terrington,  and  at  his  request,  for  the  preserving  of  due  decorum,  decency, 
and  reverence  in  the  said  church,  and  for  removing  the  said  interruption  and  dis- 
turbance of  the  congregation,  and  because  they  could  not  otherwise  preserve  such 
decorum,  decency,  [783J  and  reverence,  nor  remove  such  interruption  and  disturbance, 
then  gently  laid  hands  ou  the  plaintifl',  and  forced  and  compelled  him  to  go  from  and 
out  of  the  said  clerk's  desk  unto  and  into  the  aisle  of  the  said  church,  and  in  so  doing 
did  necessarilv  a  little  seize  and  lay  hold  of  him,  and  pull  and  drag  him  about  ami 
along  the  said  aisle,  from  and  out  of  the  said  church,  as  they  lawfully  might  for  the 
cause  aforesaid,  which  are  the  same  supposed  trespasses  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  the  plaintiff  has  above  complained  against  the 
defendants.     Verification. 

Third  plea,  (to  the  first  count),  as  to  the  said  imprisoning  of  the  plaintiff,  and 
keeping  and  detaining  him  imprisoned  and  in  custod}^,  as  in  the  first  count  mentioned, 
that  the  plaintiff  having  so  irreverently,  indecently,  and  improperly  conducted  himeslf 
as  in  the  second  plea  mentioned,  and  having  been  so  removed  from  and  out  of  the  said 
church  as  therein  mentioned,  being  in  the  porch  thereof,  the  celebration  of  divine 
service  still  continuing,  then  threatened  to  return,  and  would  have  returned  into  the 
said  church,  to  renew,  and  would  have  renewed,  such  noises  and  indecent  and  irreverent 
conduct  ;is  aforesaid,  to  the  great  scandal,  disturbance,  and  annoyance  of  the  said 
congregation,  and  then  stayed  and  continued  outside  and  at  the  door  of  the  said 
church,  thre;vt-ening  to  return  as  aforesaid,  and  renew  such  improper  conduct  as 
aforesaid,  and  made  a  great  noise  and  disturbance  at  and  outside  the  said  church,  and 
resisted  and  opposed,  and  struggled  and  contended  with,  the  said  constables  in  the 
discharge  of  their  dut}'  as  aforesaid,  and  laid  hands  on  them,  in  breach  of  the  peace 
of  our  lady  the  Queen,  to  the  great  disturbance  of  the  said  congregation ;  whereupon 
the  defendantii  John  William  Foster  and  Thomas  Copplethwaite,  so  being  such 
constables  and  peace-officers  as  in  the  first  count  and  the  second  plea  mentioned,  and 
then  seeing  and  having  view  of  such  [784]  breach  of  the  peace  as  last  aforesaid,  by 
direction  and  on  the  charge  of  the  other  defendants,  and  the  other  defendants  being 
respectively  such  rector  and  churchwardens  ;is  in  the  second  plea  mentioned,  and  so 
directing  and  charging  as  aforesaid,  to  preserve  the  peace,  and  prevent  the  plaintiff 
from  returning  into  the  said  church,  and  renewing  such  noises  and  indecent  and 
irreverent  conduct  as  last  aforesaid,  and  to  prevent  such  noise  and  disturbance  at  and 
outside  the  said  church  as  hist  aforesaid,  and  because  they  could  not  otherwise  preserve 
the  peace  and  prevent  the  several  matters  hist  aforesaid,  did  then  a  little  imprison  the 
plaintiff,  and  keep  and  detain  him  imprisoned  and  in  custody  for  a  rc;isonable  space 
of  time  in  that  behalf,  to  wit,  until  he  ceased  and  discontinued  such  disturbance  and 
breach  of  the  peace  ;is  aforesaid,  to  wit,  for  the  space  of  two  hours,  as  they  lawfully 
might  for  the  cause  aforesaid  ;  which  are  the  same  several  trespasses  as  are  in  the 
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introductory  part  of  this  plea  mentioned,  and  whereof  the  plaintiff  hath  above 
complained  against  the  defendants.     Verification. 

iieplication  to  the  second  plea,  de  injnria  ;  on  which  issue  was  joined. 

Eeplication  and  new  assignment  to  the  third  plea,  that  the  defendants,  at  the  said 
time  when  &c.,  in  the  first  count  mentioned,  of  their  own  wrong,  and  without  the 
cause  by  them  in  the  third  plea  alleged,  committed  the  said  several  trespasses  in  the 
introductory  part  of  that  plea  mentioned,  and  therein  attempted  to  be  justified,  modo 
et  forma.  And  further,  that  the  plaintiff  sued  out  his  writ,  and  declared  thereon, 
in  the  said  first  count,  not  only  for  the  said  imprisoning  him,  and  keeping  him  and 
detaining  him  in  prison  for  the  said  alleged  space  of  time,  to  wit,  two  hours,  (part  of 
the  said  time  in  the  said  declaration  mentioned),  in  the  said  third  plea  mentioned,  and 
by  that  plea  attempted  to  be  justified,  but  also  for  that  the  defendants,  [785]  after 
the  expiration  of  the  alleged  reasonable  space  of  time  for  the  defendants  to  imprison, 
or  keep  and  detain  the  plaintiff  imprisoned  and  in  custody,  for  the  cause  in  the  said 
third  plea  mentioned,  and  after  the  celebration  of  divine  service,  in  the  said  third  plea 
mentioned,  had  ceased,  and  after  he  the  plaintiff  had  ceased  and  discontinued  the  said 
alleged  threatening  to  retui'n,  nor  could  or  would  have  returned  into  the  said  church 
to  renew,  nor  could  or  would  have  renewed,  the  said  alleged  noises  and  indecent  and 
irreverent  and  improper  conduct,  and  after  he  had  ceased  and  discontinued  staying 
and  continuing  outside  and  at  the  door  of  the  said  church,  and  making  the  said  alleged 
noise  and  disturbance  at  or  outside  the  said  church,  and  after  he  had  ceased  the  said 
alleged  resisting,  opposing,  and  struggling  and  contending  with  the  said  constables, 
and  laying  hands  on  them  in  the  discharge  of  their  duty,  and  disturbing  the  said 
congregation  in  the  said  third  plea  mentioned,  to  wit,  at  the  said  time  when  &c.,  in 
the  said  first  count  mentioned,  with  force  and  arms,  &c.,  contituied  to  imprison  the 
plaintiff,  and  kept  and  detained  him  in  prison,  without  reasonable  or  probable  cause 
whatsoever,  for  a  long  time,  to  wit,  for  the  space  of  two  hours,  residue  of  the  said  time 
in  the  first  count  mentioned,  contrary  to  law  and  against  the  will  of  the  plaintiti',  in 
manner  and  form  as  the  plaintiff  hath  above  complained  against  them  ;  which  said 
imprisoning,  and  keeping  and  detaining  in  prison,  above  newly  assigned,  is  another 
and  different  part  of  the  said  imprisoning,  and  keeping  and  detaining  the  plaintiil"  in 
prison,  in  the  said  first  count  mentioned,  than  the  said  part  thereof  in  the  introductory 
part  of  the  said  third  plea  mentioned,  and  therein  attempted  to  be  justified ; 
wherefore,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  replication  and  new  assignment 
are  not  sufficient  in  law  ;  that  they  are  double,  in  this,  that  they  deny  any  cause  for 
im-[786]-prisoning,  and  also  allege  that  such  imprisoning  was  longer  and  other  than 
warranted  by  the  alleged  cause ;  and  also  for  that  they  are  repugnant,  in  thi.s,  to  wit, 
that  the  traverse  in  the  replication  denies  the  existence  of  any  cause  of  imprisonment, 
while  the  new  assignment  admits  the  same ;  and  also  for  that  they  tend  to  raise  an 
immaterial  issue,  in  this,  that  they  make  the  space  of  two  hours,  named  in  the  said 
third  plea,  material,  and  also  whether  the  said  imprisonment  lasted  beyond  the  time 
of  celebrating  divine  service,  in  this,  that  the  new  assignment  alleges  an  imprisonment 
exceeding  two  hours,  and  after  such  service  ;  and  also  for  that  the  new  assigmnent 
argumentatively  denies  the  cause  alleged  in  the  third  plea.     Joinder  in  demurrer. 

The  demurrer  came  on  for  argument  in  Michaelmas  Term  (November  22). 

Bramwell,  for  the  defendants.  The  replication  and  new  assignment  to  the  third 
plea  are  bad,  as  being  a  double  pleading.  The  true  test  is,  whether  on  either  one  or 
the  other  of  them  the  plaintiff  could  have  recovered  for  the  entire  cause  of  action  ;  and 
it  is  submitted  that  he  could  so  have  recovered  on  the  replication  only.  The  declara- 
tion alleges  an  imprisonment  for  the  space  of  twenty-four  hours,  and  the  plea  is  pleaded 
to  the  whole  of  that  cause  of  action  ;  and,  on  the  replication  of  de  injuria,  the  plaintiff 
would  be  entitled  to  a  verdict  and  judgment  for  the  whole  injury  sustained  by  that 
imprisonment.  Unless  the  plea  limits  the  declaration,  this  must  be  the  case.  Now 
this  plea  contains  no  such  limitation,  unless  it  be  by  saying  that  the  imprisonment  was 
for  a  reasonable  time.  If  that  be  meant  as  a  limitation,  it  is  bad,  as  being  an  indiiect 
denial  that  the  imprisonment  was  for  the  time  stated  in  the  declaration.  But,  in 
truth,  it  amounts  to  no  more  than  that  the  defendant  reasons  falsely  in  his  plea,  and 
the  [787]  plaintiff  is  let  in  to  recover  for  his  entire  cause  of  action  on  the  replication 
of  de  injuria.  If  that  be  so,  the  new  assignment  makes  the  pleading  double,  because 
it  liives  him  another  chance  of  recovering  for  the  same  cause  of  action.     If  together 
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they  arc  double  as  to  any  part  of  the  complaint,  it  is  bad  pleading.  In  a  note  to 
Thomas  V.  Marsh  (5  C.  &  P.  596),  Parke,  B.,  is  reported  to  have  said,  that  a  replication 
de  injuria,  in  trespass,  with  a  new  assignment  that  the  defendant  committed  the 
trespiisses  with  more  violence  than  was  necessary  for  the  purposes  in  the  plea 
mentioned,  is  demurrable.  [Parke,  B.  Suppose  the  case  of  trespass  in  divers  parts  of 
a  close,  to  which  there  is  a  plea  of  a  right  of  waj',  a  replication  traversing  the  light, 
and  a  new  assignment  e.\tra  viam.  In  that  case,  if  the  plea  were  disproved,  the 
plaintiff  could  recover  for  all  the  trespasses  newly  assigned.  Here  the  plaintiff 
complains  of  an  imprisonment  for  a  certain  time.  The  defendant  says,  "  I  had  a  right 
to  imprison  you  for  a  reasonable  time.  The  plaintiff  replies,  denying  that,  but 
alleging  that,  if  it  were  so,  he  was  imprisoned  for  a  longer  time  than  was  reasonable. 
Is  not  time  equally  divisible,  for  this  purpose,  with  space?]  Not  unless  the  plea  is  a 
limitation  of  the  time  stated  in  the  declaration  ;  if  it  be,  and  if  the  plaintiff  complains 
of  an  imprisonment  beyond  the  time  mentioned  in  the  plea,  he  must  new  assign. 
[Parke,  B.  Supposing  in  fact  the  time  was  unreasonable  for  the  puipose,  how  is  the 
plaintiff  to  take  advantage  of  it  ?  if,  for  instance,  the  imprisonment  was  for  a  year,  and 
the  justification  was  only  sufficient  for  a  day  1  In  such  a  case,  the  plaintilf  should 
new  jissign  only  :  but  even  if  a  plaintiff  be  under  a  difficulty  in  this  respect,  that  is  no 
ground  for  allowing  duplicity.  In  Montinkalt  v.  Smith  (2  Campb.  174),  the  declara- 
tion was  in  trespass  for  breaking  and  entering  the  plaintiff's  house,  and  stay-[788]-ing 
therein  three  weeks,  &c.  The  defendant  justified  as  to  the  breaking  and  entering, 
and  staying  in  the  house  twenty-four  hours  :  and  Lord  Ellenborough  held  that  the 
plea  in  point  of  law  applied  to  the  whole  declaration.  So,  here,  the  plea  is  a  justifica- 
tion of  the  whole  period  of  imprisonment.  The  cases  collected  in  the  notes  to  Greene 
V.  Jones  (1  Saund.  300  a.  b.)  shew  the  principle  applicable  to  the  present  case ;  viz.  that 
where  a  single  act  of  trespass  is  laid  in  the  declaration,  and  the  defendant's  plea  in 
justification  covers  that  act,  to  which  plea  the  plaintiff  replies,  he  cannot  also  new 
assign.  [Pollock,  C.  B.  Suppose  a  person  to  be  imprisoned  under  a  warrant  of  a 
commissioner  of  bankrupts,  and  after  the  messenger  has  kept  him  in  custody  for  two 
days,  it  turns  out  that  the  warrant  was  illegal,  and  the  commissioner  orders  his 
discharge,  but  the  messenger  insists  on  detaining  him  in  custody  until  the  next 
morning ;  and  then,  an  action  being  brought  for  the  whole  imprisonment,  the 
messenger  pleads  the  warrant  as  a  justification  ;  would  it  not  be  competent  to  the 
plaintiff  to  reply  de  injuria,  and  also  to  new  assign  the  imprisonment  after  the  two 
days?]  It  would  depend  on  the  form  of  the  plea:  if  it  were  limited  to  the  two  days, 
the  plaintiff  might  new  assign  as  to  the  further  time  ;  but  not  if  it  professed  to  justify 
the  whole  period  of  imprisonment.  [Parke,  B.  This  question  was  decided  a  short 
time  since,  in  the  case  of  Loweth  v.  Smith  (12  M.  &  W.  582).  The  plea  only  covers 
the  time  which  would  be  reasonable,  supposing  the  cause  alleged  to  be  true.  Then  the 
plaintiff  says,  "I  deny  your  alleged  cause  is  true  ;  but  if  it  be  true,  I  am  going  for  a 
longer  time  ;  after  your  alleged  cause  had  expired,  you  kept  me."]  Rather  that  the 
defendant  kept  him  after  the  alleged  reasonable  time— which  is  reasonable  only  with 
reference  to  the  cause  alleged.  Vheusley  v.  Barnes  (10  East,  V.'i)  is  an  authority  [789] 
for  the  plaintiff.  It  was  there  held,  that  if  the  plaintilf  complains  of  a  single  act  of 
trespass,  which  is  justified  by  the  defendant,  the  plaintiff  cannot,  in  his  replication, 
take  issue  on  the  fact  of  such  justification,  and  also  now  assign  cither  the  same  or 
dittcrent  matters.  [Parke,  B.  There  the  plaintiff  declared  for  one  breaking  and 
cnteiing  only,  and  the  new  assignment  went  for  another.] 

Cowling,  contra,  was  not  called  upon  to  argue. 

Pollock,  C.  B.  The  case  of  Loweth  v.  Smith  is  directly  in  point,  and  is  a  binding 
authority  upon  us.  I  think  the  case  is  perfectly  clear.  The  substance  of  the  plea  is 
an  attempt  to  confine  the  plaintiff  to  a  reasonable  time  :  but  the  plaintifi'  replies  by 
saying,  "You  are  mistaken  in  supposing  I  intend  to  confine  my  complaint  to  an 
imprisonment  for  a  reasonable  time  only;  I  am  going  for  a  longer  time.  I  think  he 
has  a  right  to  say  that,  and  also  to  deny  the  cause  alleged  in  the  plea  as  justifying 
the  imprisonment  for  a  reasonable  time. 

P.VKKE,  B.  I  am  of  the  .same  opinion.  Time  is,  for  this  purpose,  just  as  divisible 
as  space.  The  case  of  Loinih  v.  Smith  is  preciselj'in  point.  'I'he  defence  here  is,  that 
the  defendants  had  a  right  to  keep  the  plaintiff  in  prison  for  a  certain  reasonable  time  ; 
and  prima  facie  that  is  an  answer  to  the  whole  declaration,  because  the  defen<lants  are 
supposed  to  know  for  what  time  the  plaintiff  is  going.     Then  the  replication  denies 
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that  there  was  any  cause  for  keeping  the  plaintifi"  in  prison  at  all ;  but  that  if  there 
was,  the  imprisonment  was  for  a  longer  time  than  was  justified  by  such  cause.  That 
is  no  extension  of  the  complaint  alleged  in  the  declaration  ;  for  this  is  not  a  complaint 
of  a  single  act  of  trespass,  as  in  Cheasley  v.  Barnes,  but  for  keeping  the  plaintiB'  in 
eustodj'  for  a  certain  length  of  time.  It  is  exactly  like  the  case  of  a  trespass  in 
various  parts  of  a  close,  [790]  where  the  defendant  justifies  under  a  right  of  way,  and 
the  plaintiff  may  traverse  the  existence  of  such  right,  and  also  new  assign  a  trespass 
on  another  part  of  the  close. 

GuRNEY,  B.,  and  Kolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

The  issues  in  fact  came  on  to  be  tried  at  the  last  Summer  Assizes  for  Norfolk,  before 
Alderson,  B.,  when  it  appeared  that  the  plaintiff,  (who  claimed  the  office  of  parish  clerk 
of  the  parish  of  Walsoken,  in  the  county  of  Norfolk,  from  which  he  had  been  dismissed 
by  the  rector),  upon  a  Sunday,  before  the  actual  commencement  of  divine  service,  but 
whilst  the  congregation  were  assembling,  placed  himself  in  the  clerk's  desk,  and 
refused  to  leave  it,  although  requested  so  to  do  by  the  churchwardens.  Upon  this 
the  defendant  Terrington,  one  of  the  churchwardens,  directed  two  of  the  other  defen- 
dants, who  were  police  constables,  (the  fourth  defendant  being  the  rectoi-),  to  pull 
the  plaintiff  out  of  the  clerk's  desk,  and  to  take  him  out  of  the  church,  which  they 
accordingly  did.  The  above  facts  having  been  proved,  the  learned  Judge  intimated 
his  opinion,  that  as  the  plea  justified  the  trespass  on  the  ground  of  the  plaiutifl's 
alleged  misconduct  having  taken  place  during  the  time  of  divine  service,  it  was  not 
suppoited  by  this  evidence.  The  defendant's  counsel,  thinking  it  would  be  useless, 
after  this  intimation,  to  produce  other  evidence  of  the  plaintiff's  misconduct  on  the 
occa.sion  in  question,  abstained  from  offering  further  evidence,  and  the  plaintiff 
accordingly  obtained  a  verdict,  with  damages  amounting  in  the  whole  to  the 
sum  of  £10. 

Jervis,  in  Michaelmas  Term  last,  moved  for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  [791]  of  misdirection,  contending  that  the  plea  had 
been  substantially  proved  the  defendant  the  churchwarden  having  a  right  to  turn 
a  person  out  of  the  church  for  misconduct  at  any  time,  on  a  week-day  as  well  as  on 
Sunday,  and  although  divine  service  had  not  commenced ;  for  that  the  power  of  the 
churchwardens  to  maintain  order  and  decency  in  the  church  was  not  limited  to  the 
time  of  divine  service  being  celebrated.     The  Court  having  granted  a  rule  nisi, 

Byles,  Serjt.,  and  Cowling,  in  this  term,  shewed  cause  (Feb.  19).  The  present 
question  arises  on  the  second  plea,  whether,  if  the  allegation  contained  in  it,  that  the 
clisturbance  took  place  "  during  the  time  divine  service  was  so  being  celebrated  therein," 
were  struck  out,  the  plea  would  be  bad.  The  plaintiff  contends  that  it  would  ;  but 
if  not,  still,  the  proof  being  that  the  alleged  misconduct  took  place  before  divine 
service  had  commenced,  there  is  a  fatal  variance  from  the  allegations  of  the  plea. 
First,  if  the  words  ''during  divine  service"  are  rejected,  the  plea  is  bad  ;  for  then  the 
word  "congregation"  must  also  be  rejected,  those  phrases  being  so  connected  together 
that  you  cannot  strike  out  one  without  the  other,  unless  a  different  meaning  be  given 
to  the  word  "  congregation,"  as  having  refei'enee  to  an  assembly  of  persons  for  purposes 
not  connected  with  divine  service :  but  then  it  would  be  no  defence  to  the  action,  as 
the  plaintiff's  alleged  misconduct  was  not  such  as  would  justify  his  removal  under 
other  circumstances  than  those  set  forth  in  the  plea.  There  may  be  congregations  in 
a  church  for  many  other  purposes  than  those  connected  with  the  celebration  of  divine 
service ;  and  before  the  lieformation,  churches  were  frequently  used  for  other  than 
sacred  purposes.  Courts  of  justice  were  sometimes  held  in  them  ;  musters  of  soldiers 
took  place  there ;  and  it  is  said  that  in  the  Temple  Church  counsel  were  in  the  habit 
of  holding  consultations  with  their  clients,  and  that  in  the  chapel  of  Serjeants'  Inn 
each  Serjeant  had  his  pillar  for  [792]  that  purpose.  At  common  law  these  things  were 
lawful,  though  they  were  prohibited  by  the  canons  :  1  Burn's  Eccles.  Law,  389  ;  but 
it  may  be  doubtful  if  the  laity  were  bound  by  them.  [They  referred  to  the  18th, 
19th,  and  88th  canons,  and  to  the  stat.  -5  &  6  Edw.  6,  c.  4.]  [Alderson,  B.  In  order 
to  succeed  in  your  argument,  must  you  not  exclude  the  fact  that  the  service  was  about 
to  commence?]  No,  that  question  does  not  here  arise,  for  it  does  not  appear  from  the 
plea  that  this  was  on  a  Sunday,  or  any  festival  of  the  Church,  or  that  the  plaintiff 
was  guilty  of  profane  conduct,  or  of  disturbing  a  congregation  assembled  for  divine 
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worship.  The  plc.i  charges  the  plaintiff  with  eomlucting  himself  in  an  "  indecent, 
irreverent,  and  unbecoming  manner;'  but  those  words  have  no  definite  meaning. 
[Parke,  B.  The  ([uestion  which  arises  as  to  this  part  of  the  case  is,  whether  a  church- 
warden is  justified  in  turning  out  of  church  a  party,  who,  being  there  on  a  week-day, 
behaves  in  an  improper  and  indecent  manner — whether  he  can  do  so  without  first 
requesting  him  to  leave  the  church.  In  Ham.  v.  PJannur  (1  Saund.  10),  where  the 
churchwardens  justified  the  taking  off  the  plaintifl"s  hat  in  church,  the  plea  averred 
that  they  first  requested  him  to  take  it  off.]  Even  supposing  the  plaintiff  was  con- 
ducting himself  in  an  irreverent  manner,  the  churchwardens  had  no  power  to  interfere 
except  it  was  during  divine  service.  They  can  only  interfere  in  cases  of  necessity 
during  the  performance  of  divine  service ;  for  other  matters,  they  must  complain, 
under  the  minister,  to  the  bishop.  As  is  observed  by  Lord  Stowell,  in  niiichiiift  v. 
Denziloe  (1  Hagg.  Cons.  Kep.  173;  1  Burn's  Eccl.  Law,  3.38,  9th  ed.,  18-1-2),  their 
office  is  one  of  "observation  and  complaint,  but  not  of  control  with  respect  to  divine 
worship."  In  Burton  v.  Hi'nsmi  (10  M.  &  W.  105),  the  service  was  about  to  commence, 
and  the  defendants  pleaded  the  general  [793]  issue  by  statute,  so  that  every  defence 
was  open  to  them.  In  that  case,  a  parish  cleik,  who  had  been  dismissed  b}^  the  rector, 
entered  the  church  before  divine  service  had  commenced,  and  took  possession  of  the 
clerk's  desk  ;  and  it  was  held,  that  the  churchwardens  were  justified  in  removing  him 
from  the  desk,  and  also  out  of  the  church,  if  they  had  reasonable  grounds  for  believing 
that  he  would  ofi'cr  interruption  during  the  celebration  of  divine  service.  In  Glover 
V.  Hynde  (1  Mod.  168),  the  plea  to  an  action  of  assault  was,  that  the  plaintiff  disturbed 
a  congregation  while  the  minister  was  performing  the  rites  of  burial,  which  was  held 
to  be  a  good  plea.  If  the  allegation  that  this  disturbance  took  place  "  during  divine 
service"  be  struck  out  of  the  plea,  it  becomes  a  defence  of  a  totally  different  nature. 
Originally  it  charges  the  plaintiff'  with  disturbing  a  congregation  during  the  pei'formance 
of  divine  service ;  but  without  that  allegation,  it  merely  charges  a  violation  of  the 
sanctity  of  a  place  of  worship.  But  many  acts  would  be  indecent,  if  done  during 
divine  service,  which  might  be  quite  proper  at  any  other  time.  Opening  a  vault,  or 
repairing  the  church,  would  be  impro])er  during  divine  service.  [Alderson,  B.  A 
song  by  an  Italian  singer  in  a  church,  during  an  oratorio,  may  not  be  improper,  but 
would  be  highly  so  if  sung  in  the  midst  of  the  Litany  ]  Whether  an  act  done  in  a 
church  is  unbecoming  or  not,  depends  upon  the  time  and  the  occasion,  which  shews 
that  the  omission  of  the  allegation  as  to  divine  service  makes  the  plea  totally  different. 
Suppose  that  the  plea  is  good  without  the  allegation  as  to  divine  service,  the  defence 
now  set  up  is  a  totall}'  different  one  :  the  one  is,  that  he  was  ititerrupting  divine 
service ;  the  other,  that  he  was  violating  the  sanctity  of  the  place  generally.  It  is 
therefore  clearly  a  variance.  [They  cited  the  judgment  of  Gibbs,  C.  J.,  in  AJiiihol  v. 
Brittmv  (()  'launt.  164),  and  1  Starkie  on  [794]  Evidence,  p.  144.]  It  is  admitted  that 
the  churchwardens  have  a  right  to  place  persons  in  the  church  with  leference  to 
divine  service ;  but  the  freehold  of  the  church  is  in  the  rector,  and  for  removing  a 
person  from  it  for  misconduct  committed  at  any  other  time,  the  defendants  ought  to 
have  justified  luider  him,  which  they  have  not  done,  but  only  under  Terrington,  the 
churchwarden. 

I'retidergast  and  O'Malley,  (Jervis  with  them),  in  support  of  the  rule.  The 
churchwardens  have  the  sole  care  of  the  church,  not  only  during  divine  service,  but 
at  all  other  times  ;  and  they  may,  therefore,  justify  the  removal  of  a  person  for  mis- 
conduct, although  not  during  divine  service.  The  word  "  congregation "  means  a 
body  of  persons  assembled  for  divine  service,  and  it  matters  not  whether  it  is  before 
or  after  the  service,  or  whilst  it  is  actually  being  performed.  A  body  of  people  so 
assend)led  is  called,  in  the  lubric,  a  congregation.  It  appears  from  the  plea,  that  the 
defendant  entered  the  church  and  disturbed  the  congregation  so  assembled,  b^'  singing 
in  a  very  loud  and  unbecoming  manner,  which  was  quite  enough  to  justify  the  churcii- 
wardens  in  removing  him.  A  church  is  not  a  place  that  can  properly  be  devoted  to 
other  purposes  than  the  [)erformance  of  public  worship.  The  secular  assemblies  which 
are  stated  to  have  taken  place  in  them  were  abuses  at  the  time.  That  the  law  has 
always  been  so  is  proved  by  the  canons.  In  Rogers,  Ecclesiastical  Law,  10!),  it  is  said, 
"The  possession  of  the  church  is  in  the  minister  and  churchwardens,  and  no  person 
has  a  right  to  enter  it,  when  not  open  for  divine  service,  except  by  their  permission  ;" 
for  which  is  cited  Jarratl  v.  Steele  (3  Phill.  170).     The  duties  of  the  churchwardens 
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are  also  there  laid  down,  (at  p.  229) ;  and,  amongst  others,  there  is  the  fallowing 
passage ; — "  Moreover,  they  are  to  take  care  that  the  church,  with  all  its  chapels, 
aisles,  and  [795]  parts,  be  wholl\'  kept  for  those  sacred  uses  to  which  it  is  consecrated  ; 
and  therefore  that  no  temporal  or  profane  usage  be  allowed  therein,  or  in  the  church- 
yard belonging  thereto;"  Canon  88;  13  Edw.  1,  c.  2,  s.  6 ;  7  &  8  Geo.  4,  c.  27; 
Carth.  151.  This  shews  that  the  churchwardens  have  the  possession  of  the  church, 
and  the  absolute  authority  over  it;  and  they  have  clearly  a  right,  acting  with  the 
rector,  to  turn  out  any  stranger  who  enters  it  against  their  consent.  [Rolfe,  P..  I 
apprehend  they  could  not  turn  out  a  person  who  was  not  misconducting  himself  whilst 
divine  service  was  going  on.  Parke,  B.  Have  they  a  right  to  turn  out  a  party  for 
committing  a  trespass?]  According  to  Jarratt  v.  Steele,  the  churchwardens,  with  the 
concurrence  of  the  rector,  have  power  to  do  so.  [Parke,  B.  We  ought  to  have  higher 
authority  than  the  decision  of  Doctors'  Commons  for  that  proposition.  The  defendants 
ought  to  have  justified  under  the  rector,  and  to  have  averred  a  request.  The  effect 
of  striking  out  the  allegation  as  to  divine  service  would  be  to  alter  the  meaning  of  all 
the  words  in  the  plea.]  If  the  allegation  in  the  plea  rekting  to  divine  service  be 
struck  out,  it  still  appears  that  persons  were  assembled  for  divine  service,  for  the  word 
"  congregation  "  implies  that  they  were  collected  together  for  religious  worship. 

Parke,  B.  I  think  this  rule  ought  to  be  discharged.  The  plea  would  have  a 
very  different  meaning  if  the  words  "  during  the  time  that  divine  service  was  being 
celebrated  therein"  were  struck  out;  and  if  they  are  struck  out,  the  word  "congrega- 
tion "  must  be  struck  out  also,  for,  the  fact  not  being  as  stated,  the  meaning  is  different. 
If  what  is  afterwards  alleged  is  construed  with  reference  to  its  being  done  on  a  week- 
day, or  without  any  reference  to  the  celebration  of  divine  service,  the  question  is  totally 
altered  ;  for  it  is  clear  that  an  act  done  in  a  church  during  divine  service  might  be 
highly  indecent  and  improper,  [796]  which  would  not  be  so  at  another  time.  The 
striking  out  the  words  "  during  the  time  that  divine  service  was  being  celebrated  " 
totally  alters  the  nature  of  the  plea ;  and  I  think,  therefore,  that  this  plea  is  not 
supported  by  proof  of  disturbance  at  another  time. 

Alderson,  B.,  Eolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 

D'Arnay  v.  Chesneau.  Feb.  19,  1845. — Debt,  to  recover  the  sum  of  £110  for 
money  lent.  Plea,  that  the  plaintiff  petitioned  the  Court,  and  was  discharged 
under  the  Insolvent  Debtors  Act,  and  that  all  his  estate  and  effects  vested  in  his 
assignee.  Replication,  that  the  plaintiff,  before  his  imprisonment,  was  indebted 
to  E.  in  a  large  sum  of  money,  to  wit,  to  the  amount  of  the  monies  in  the 
declaration  mentioned,  and,  as  a  security  for  the  repayment  thereof,  deposited 
with  him  an  I.  0.  U.,  signed  by  the  defendant,  whereby  the  defendant  acknow- 
ledged to  owe  to  the  plaintiff  a  large  sum  of  money,  to  wit,  to  the  amount  of  the 
monies  in  the  declaration  mentioned,  and  which  money  is  the  monies  and  debt 
in  the  declaration  mentioned ;  and  the  plaintiff  then  agreed  with  R.,  that  if,  on 
the  20th  of  January  then  next,  he  was  unable  to,  repay  him  the  debt  so  due  to 
him,  the  I.  O.  U.  should  become  the  property  of  R.,  and  he  should  be  placed  in 
the  plaintiff's  stead  as  concerned  the  defendant,  and  should  have  no  further  claim 
on  the  plaintiff;  that  the  plaintiff  thereby  assigned  and  transferred  to  R.  the 
debt  in  the  declaration  mentioned  ;  that  the  plaintiff  did  not  pay  the  said  debt 
to  R.  on  or  before  the  20th  of  January,  nor  has  he  paid  it;  and  that  the  plaintiff 
has  commenced  this  action  for  the  use  and  benefit  of,  and  as  a  trustee  for  R. 
Rejoinder,  that  the  plaintiff  was  not  indebted  to  R.,  modo  et  forma.  The 
evidence  was,  that  the  plaintiff  was  indebted  to  R.  in  ,£90,  and,  before  his 
insolvency,  deposited  with  him  the  defendant's  I.  0.  U.  for  XllO,  as  a  security 
for  repayment  of  the  £90,  on  the  terms  stated  in  the  replication  ;  that  before  the 
20th  of  January  the  plaintiff  became  insolvent,  and  had  not  paid  R.  the  £90,  or 
any  part  of  it : — Held,  that,  on  these  pleadings,  the  amount  of  the  debt  due  from 
the  plaintiff  to  R.  was  immaterial,  and  that  proof  of  £90  being  so  due  to  him 
supported  the  replication ;  for  that  it  was  immaterial,  with  reference  to  the 
accruing  of  the  title  of  the  provisional  assignee,  whether,  at  the  time  of  the 
equitable  assignment  mentioned  in  the  replication,  the  debt  secured  thereby  was 
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less  than,  equal  to,  or  greater  than   the  debt  assigned. — Qntere,  whether   the 
replication  was  good  in  form. 

[S.  C.  14  L.  J.  Ex.  190.] 

Debt,  to  recover  the  sum  of  £110,  for  money  lent  and  on  an  account  stated  :  to 
which  the  defendant  pleaded,  first,  nunquam  indebitatus;  secondh',  as  to  £10,  parcel 
<fcc.,  pa3'ment ;  thirdly,  that,  after  the  accruing  of  the  causes  of  action  in  the  declara- 
tion mentioned,  the  plaintifl',  being  a  prisoner  in  actual  custody  in  the  Queen's  Prison, 
at  the  suit  of  one  A.  Jacquinet,  did,  by  the  name  of  Louise  Auguste  Dieudonne,  duly 
apph-  by  petition  to  the  Court  for  [797]  the  Relief  of  Insolvent  Debtors  for  his 
discharge.  Sec,  and  that  after\vard.s,  and  after  the  accruing  of  the  causes  of  action,  to 
wit,  on  the  28th  of  December,  1813,  a  vesting  order  was  made  by  the  Court,  whereby 
all  the  estate  and  effects  of  the  plaintiff  were  vested  in  the  provisional  assignee,  &c. 

Replication  to  the  last  plea,  that,  before  the  commencement  of  the  said  imprison- 
ment of  the  plaintiff,  to  wit,  on  &c.,  the  plaintiff,  then  being  indebted  to  one  T.  V. 
Raby  in  a  large  sum  of  money,  to  wit,  to  the  amount  of  the  monies  in  the  declaration 
mentioned,  as  security  for  the  repayment  thereof,  deposited  with  the  said  T.  V.  R;iby 
an  I.  O.  U.,  signed  by  the  defendant,  whereby  he  the  defendant  acknowledged  that 
he  owed  the  plaintiff  a  large  sum  of  money,  to  wit,  to  the  amount  of  the  monies  in  the 
declaration  mentioned,  and  which  mone}'  which  the  defendant  so  acknowledged  to  owe 
to  the  plaintiff  was  and  is  the  monies  and  debt  in  the  declaration  mentioned  and 
demanderl  ;  and  the  plaintiff  then  consented  and  agreed  to  and  with  the  said  T.  V. 
It<iby,  that  if,  ou  the  20th  day  of  January  then  next,  he  was  unable  to  repay  him  the 
said  debt  so  due  to  him  the  said  T.  V.  Raby,  the  said  I.  O.  U.  should  be  and  become 
the  propeity  of  the  said  T.  V.  Kaby,  and  that  he  the  said  T.  V.  Raby  should  be  placed 
in  his  the  plaintiff's  stead  as  concerned  the  defendant,  and  the  said  T.  V.  Rab}'  should 
have  no  further  claim  upon  the  plaintiff ;  and  the  plaintiff  thereb}'  then  assigned  and 
transferred  the  debt  in  and  bj^  the  declaration  demanded,  and  every  part  thereof,  to 
the  said  T.  V.  Raby,  on  the  terms  and  conditions  aforesaid  ;  of  all  which  premises  the 
defendant  had  notice  :  that  the  plaintiff  did  not  pay  the  .said  debt  to  the  said  T.  V. 
Raby  on  or  before  the  said  20th  of  January,  or  on  or  before  the  2.5th  of  April,  in  the 
same  year,  to  which  daj'  the  said  T.  V.  Raby  before  then,  to  wit,  on  the  2.5th  day  of 
January,  in  the  year  last  aforesaid,  enlarged  the  said  period  of  payment,  nor  has  the 
plaintiff  [798]  piid  the  said  debt  and  sum  of  money  so  due  to  the  said  T.  V.  Raby,  or 
any  jiart  thereof ;  and  the  plaintiff  hath  commenced  and  proceeds  with  this  action  for 
the  use  and  benefit  of  the  said  T.  V.  Raby,  and  as  trustee  for  him:  and  the  plaintiff, 
before  and  at  the  time  of  making  the  said  vesting  order,  was,  and  from  thence  hitherto 
hath  been,  and  still  is,  entitled  to  the  debt  and  sum  of  money  in  and  by  the  declaration 
demanded,  and  every  part  thereof,  as  trustee  for  the  said  T.  V.  Kaby,  and  not  in  his 
the  plaintiff's  own  right,  or  for  his  own  use  or  benefit.     Verification. 

Rejoinder,  that  the  plaintiff  was  not  indebted  to  the  said  T.  V.  Raby,  in  manner 
and  form  &t.  ;  on  which  i.ssuc  was  joined. 

At  the  trial,  before  Parke,  B.,  at  the  last  assizes  for  Sussex,  it  appeared  that  the 
defendant  was  indebted  to  the  plaintiff"  in  the  sum  of  £]  10,  for  which  amount  he  gave 
him  his  I.  O.  U.,  dated  17th  of  October,  1813.  On  the  20th  of  the  same  month  the 
]ilaintiff  deposited  it  with  Kiiby  as  a  collateral  security  for  a  debt  of  .£90  due  from 
liiiu  to  Raby,  on  the  terms  stilted  in  the  following  memorandum  : — 

"  Account  stated  with  Mr.  Raby.  I  owe  him  £90,  (ninety  pounds),  which  I  will 
repay  him  the  20th  of  January  next.  To  secure  the  reimbursement,  (or  payment),  I 
leave  (or  depo.sit)  with  him,  for  guarantee,  an  I.  0.  U.,  Chesncau,  dated  17th  October 
instant,  for  £1 10.  If,  at  the  period  of  the  20th  January  next,  I  am  unable  to  repay, 
the  I.  O.  U.  is  to  become  the  property  of  Mr.  Rab3',  and  he  is  to  be  put  in  my  steafl 
and  place  !is  regards  M.  Chcsneau,  but  then  Mr.  Raby  is  to  h.ive  no  further  claim 
against  mc.  "L.  D'AitN.w. 

"London,  the  20th  Oct.,  1843." 

On  the  23ril  of  December  in  the  same  year  the  plaintiff  [799]  filed  his  petition  for 
his  discharge  under  the  Insolvent  Debtors  Act,  and  the  usual  vesting  oi-der  was  made 
on  the  28th.     On   the  25th  of  January,  1844,   Raby,  by  another  memorandum  in 
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writing,  in  consideration  of  the  further  sum  of  £10  paid  him  hv  the  plaintiff  bv  way 
of  interest,  extended  the  time  for  the  performance  of  the  above  agreement  to  the  25th 
of  April. 

It  was  contended  for  the  defendant,  that  the  plaintiff  was  bound,  by  the  form  of 
the  issue  on  the  replication  to  the  third  plea,  to  prove  that  the  entire  sum  of  £110 
was  due  from  the  plaintiff  to  Eaby  before  his  insolvency,  and  that,  as  he  had  proved 
a  debt  to  the  amount  of  £90  only,  the  defendant  was  entitled  to  a  verdict  on  that 
issue.  The  learned  Judge  reserved  the  point,  and,  under  his  direction,  the  jury  found 
a  verdict  for  the  plaintiff  on  all  the  issues,  damages  £110,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  verdict  for  him  on  the  third  issue.  A  rule  having,  in 
Michaelmas  Term,  been  obtained  for  this  purpose, 

Martin  and  Peacock  shewed  cause  (Feb.  13).  The  plaintiff  has  not  bound  himself 
down,  by  the  terms  of  his  issue,  to  prove  that  the  full  amount  of  £110  was  due  from 
him  to  Rabv.  The  replication  states  merely  that  he  was  indebted  to  Raby  in  a  large 
sum  of  money,  to  wit,  to  the  amount  of  the  monies  in  the  declaration  mentioned  ;  and 
the  traverse  is  that  he  was  not  so  indebted.  Unless  it  is  material,  in  order  to  maintain 
the  replication,  to  prove  that  the  debt  equalled  the  full  amount  of  the  I.  0.  U.,  the 
terms  of  the  allegation  are  not  such  as  to  compel  the  plaintiff  to  do  so.  But,  in  truth, 
this  point  does  not  arise,  for  this  is  not  the  case  of  an  assignment  by  way  of  mortgage, 
but  an  absolute  sale  to  Raby  of  the  debt  due  upon  the  I.  O.  U.,  in  case  Raby's  debt 
should  not  be  repaid  on  the  day  specified  ;  no  interest,  therefore,  passed  therein  to  the 
assignee  of  the  plaintiff  on  his  insolvency,  and  the  plaintiff'  is  entitled  to  [800]  sue  the 
defendant  on  the  I.  0.  U.,  as  the  trustee  of  Raby.  Suppose  it  were  an  ordinary 
chattel,  a  hundred  times  the  value  of  the  debt— why  mav  not  the  debtor  agree,  that, 
on  non-payment  of  the  debt  on  a  given  day,  it  shall  become  the  property  of  the 
creditor  ?  The  Court  will  not  enter  into  any  question  as  to  the  value  of  a  chattel 
given  by  way  of  accord  and  satisfaction,  nor  inquire  whether  the  parties  have  made  an 
improvident  bargain  or  not.  And  the  situation  of  the  parties  is  not  altered  by  the 
insolvency  ;  for  the  assignee  of  a  bankrupt  or  insolvent  is  bound  by  his  acts,  except  in 
cases  of  fraudulent  preference.  The  plaintiff  was  competent  so  to  contract :  he  did  so, 
and  his  assignee  is  bound  thereby.  [Parke,  B.  The  argument  on  the  other  side  is, 
that  the  assignee  had  a  possible  interest  when  his  title  accrued,  by  reason  of  the 
deposit  of  this  I.  0.  U.  for  a  larger  amount  than  the  debt  due  to  Raby,  and  that  in 
respect  of  that  excess  the  assignee  is  the  party  to  sue.]  That  interest  was  taken  out 
of  the  assignee  on  the  2.5th  of  April,  the  day  when  the  agreement,  which  is  obligatory 
on  him,  was  to  be  performed,  and  was  not.  There  was  nothing  illegal  in  that  agree- 
ment ;  an  interest  in  a  chattel  may  be  created  in  futuro.  The  assignee  takes  the 
property  of  the  insolvent,  subject  to  all  the  rights  created  at  a  time  when  he  had  the 
capacity  to  contract.  It  is  clear  the  property  in  the  I.  0.  U.  would  have  vested  in 
Raby,  if  the  plaintiff  had  continued  solvent;  how  then  can  the  assignee  be  in  a  better 
situation  than  hel  he  takes  only  the  rights  which  the  plaintiff,  the  assignor,  had.  The 
doctrine  laid  down  in  Carvalho  v.  Burn  (a)  will  be  cited  for  the  defendant ;  but  the 
principle  there  applied  to  the  case  of  a  bargain  for  the  transfer  of  goods,  does  not  apply 
to  the  case  of  a  transfer  of  a  debt.  That  was  an  action  of  tiover,  and  the  question 
was  as  to  the  legal  title  to  the  goods.  There  was  certainly  [801]  no  legal  assignment 
in  that  case,  nor  indeed  any  equitable  assignment  of  any  specific  poition  of  the  goods, 
though  there  was  an  equitable  charge  on  the  fund,  and  therefore  the  assignees  could 
not  recover  the  goods  which  had  been  appropriated  under  that  charge.  Here,  if  there 
be  any  charge  at  all,  it  is  on  the  entire  debt.  The  case  of  Carvalho  v.  Burn  was  over- 
ruled in  the  Court  of  Chancery  (4  Myl.  &  Cr.  890),  as  to  one  point  decided  in  it  at 
law,  viz.  that  the  bargain  in  that  case  did  not  amount  to  an  equitable  assignment  of 
the  property  in  the  goods,  Lord  Cottenham,  C,  holding  that  it  did.  Sard  v.  Ehodes 
(1  M.  &  W.  15.3)  is  an  authority  to  shew  that  a  bill  of  exchange  for  a  greater  amount 
may  be  received  in  satisfaction  of  a  debt.  Crowfoot  v.  Gurney  (9  Bing.  372 ;  2  M. 
&  Scott,  473),  which  was  cited  for  the  defendant  at  the  trial,  does  not  appear  to  have 
any  bearing  on  this  case.  [Parke,  B.  It  was  cited  for  an  expression  of  Tindal,  C.  J., 
where  he  says  "that  the  debt  assigned  should  not  be  larger  than  the  sum  due  by  the 
party  assigning."]     That  is  a  mere  dictum;    the   decision   is  no  authority  for  the 

(a)  4  B.  &  Adol.  382 ;  1  N.  &  M.  700 ;  S.  C,  in  error,  1  Ad.  &  E.  883  ;  4  N. 
&  M.  889. 
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clefeiul;int.  [Alrlerson,  B.  How  does  if  appear  that  this  I.  O.  U.  is  worth  more  than 
£1)0?]  There  is  iiothiiis;  to  shew  it;  it  is  merely  of  a  greater  nominal  amount.  Vp 
to  the  "^oth  of  April,  the  I.  0.  U.  was  a  mere  security,  and  there  was  no  more  than  an 
equitable  assignment  of  the  delit ;  but  on  that  day  it  became  an  absolute  sale  of  the  debt 
to  Kiiby.  If  so,  the  property  in  the  debt  never  vested  in  the  assignee.  Parnham  v. 
Hurst  (8  M.  &  W.  743),  is  an  authority  for  the  plaintiff.  That  was  the  case  of  an 
assignment  by  a  wife,  dnm  sola,  of  a  debt  due  to  her  from  the  defendant,  to  trustees, 
for  her  separate  use  for  her  life,  and  afterwards  for  the  benefit  of  the  children  of  the 
marriage  ;  and  it  was  held  that  the  debt  did  not  pass  to  the  assignees  of  the  husband 
on  her  bankruptcy,  but  might  be  [802]  sued  for  b)'  the  husband  and  wife.  Parke,  B., 
observes  in  tliat  case,  "  It  is  said,  that,  inasmuch  as  the  assignees  have  a  chance  of 
obtaining  some  portion  of  the  fund,  the  law  is,  that  the  leyal  intei'est  is  transferred  to 
the  husband,  and  transferred  from  the  husband  to  the  assignees  ;  that  they  have,  in 
respect  of  the  possibility  of  a  future  interest,  a  right  to  sue  for  the  debt  itself.  I 
think  that  proposition  cannot  lie  maintained."  And  after  distinguishing  the  case  of 
Carvalho  v.  Bnrn,  on  the  ground  that  there,  at  the  time  of  the  banki'uptcy,  the  legal 
interest  in  the  goods  belonged  to  the  liankrupt,  and  it  was  utterly  uncertain  at  that 
time  whether  any  portion  of  that  fund  would  lielong  to  any  one  else,  his  Lordship 
proceeds :  "  Here  the  present  right  to  sue  for  the  debt  is  in  the  husband,  as  trustee 
for  the  trustees  under  his  wife's  settlement.  ...  At  the  moment  the  action  is 
brought,  nobody  else  has  any  interest  in  the  recovery  of  the  debt."  So,  here,  it  is 
wholly  uncertain  what  part  of  the  delit  will  belong  to  the  assignee,  and  the  whole 
present  right  to  receive  the  entire  debt  is,  by  the  agreement  of  the  plaintit?',  vested  in 
Kaby.  The  assignee  has  no  interest,  except  in  the  surplus  which  may  possibly  remain 
after  the  £90  has  been  paid  to  Ii:iby  ;  and  that  possibilitv,  according  to  Parnham  v. 
Hitrsf,  is  not  sufticient  to  entitle  him  to  sue.  In  Gairi/  v.  S/iairofl.  (10  B.  >^  Cr.  716), 
it  was  held  that  the  assignment  passed  to  the  assignee  only  what  the  insoh-ent  was 
entitled  to  at  l.iw  and  in  equity.  And,  in  Moffr/  v.  Baker  (3  M.  &  W.  197),  Parke,  B., 
says,  "Tiie  assignees  of  a  bankrupt  or  insolvent  can  recover  only  such  things  as  he  had 
both  a  legal  and  an  equitable  light  in."  Again,  in  IFinch  v.  Kccky  (1  T.  R.  619),  it 
was  held  that  the  assignor  of  a  chose  in  action,  who  had  become  bankrupt,  might  sue 
the  debtor  for  the  benefit  of  the  assignee,  and  that  a  debt  due  to  a  bankrupt,  as  trustee 
for  another,  did  not  pass  [803]  under  the  assignme?it  of  his  efl'ects  by  the  com- 
missioners. Buller,  J.,  there  says,  "This  is  a  debt  due  in  form  to  the  plaintiff',  but  in 
substance  to  a  third  person,  and  therefore  it  is  not  such  a  debt  as  pas.sed  under  the 
commission  ;  if  not,  it  is  still  in  the  plaintiff",  and  he  is  entitled  to  maintain  this  action." 
If  the  assignor  were  to  release  the  debt,  a  court  of  equity  would  set  the  release 
aside ;  and  courts  of  law  have  refused  to  allow  the  debtor  to  plead  the  release  in  such 
a  case.  In  Danr/crjirld  v.  'P/miias  (9  Ad.  &  Ell.  292  ;  1  Per.  &  D.  287),  it  was  held 
that  a  money  bond,  assigned  b}'  the  obligee  to  creditors  to  .secure  a  debt  of  a  larger 
amoiHit,  did  not  pass  to  assignees  under  a  fiat  against  the  obligee.  Pattcsoii,  J.,  there 
says,  "  What  the  effect  might  have  been  if  the  amount  due  on  the  bond  had  been 
greater  than  the  debt  due  from  the  obligee,  it  is  unnecessary  foi'  us  to  decide."  The 
principle  to  be  deduced  from  the  cases  is,  that  an  assignment  in  equity  is  the  same  as 
an  assignment  at  law,  for  the  purpose  of  transferring  the  interest.  And,  according  to 
the  dictum  of  Lord  Alvanley,  cited  in  ParnlMm  v.  Hurst  (8  M.  &  W.  749),  the  whole 
must  pass  to  the  assignees,  or  the  whole  must  remain  in  the  insolvent.  If  the 
immediate  interest  be  in  the  person  to  whom  the  insolvent  contracts  to  assign  the  debt, 
the  right  to  sue  must  be  in  him. 

Willcs,  ill  support  of  the  lule.  It  is  conceded  that  the  plaintiffs  assignee  can  only 
take  such  property  as  the  insolvent  had  a  legal  and  equitable  interest  in.  The  agree- 
ment between  D'Arriay  and  li;iby  was,  that  the  latter  should  hold  the  I.  O.  U.  from 
the  17th  of  October  to  the  20th  of  January  ;  and  if  the  £90  which  the  jdainlilV  owed 
him  was  not  paid  before  that  day,  then  the  I.  O.  U.  was  to  become  the  absolute 
property  of  Kaby.  Hut  the  question  is,  what  wei'e  the  rights  of  Uaby  between  the 
17th  of  October  and  the  20th  of  January]  In  order  to  devest  the  right  of  the 
assignee,  he  [804]  must  shew  that  he  had  then  the  absolute  title  he  now  sots  up. 
There  is  no  express  statement  in  the  contract  what  those  rights  were  to  he  ;  but  it  is 
appreheufled,  that,  between  the  above  periods,  liaby  had  a  right  to  receive  from 
Chesneau  any  part  of  the  debt ;  and  that  the  assignee  had  the  same  right  as  Kaby 
had,  after  the  insolvency  took  place.     The  contract  mast  bo  taken  to  be  as  stated  in 
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the  leplieation.  [Parke,  B.  According  to  the  averment  in  the  replication,  the  I.  0.  U. 
was  only  to  be  a  security  until  the  20th  of  January.  Alderson,  B.  The  replication  is 
equally  good  or  bad,  whether  the  debt  is  equal  to  the  amount  of  the  I.  0.  U.  or  not. 
You  are  to  make  out  that  Eaby  is  entitled  to  the  I.  O.  U.  if  it  be  equal,  but  that  be 
is  not  if  it  be  unequal.]  It  is  good  if  the  debt  be  equal  or  greater,  but  bad  if  it  be 
less.  The  effect  of  the  agreement  and  deposit  was  to  give  Eaby  a  charge  on  the  debt, 
up  to  the  20th  of  January,  to  the  extent  of  £90,  and  to  give  the  debtor  a  right  to 
pay  so  much  in  the  meantime.  It  is  expressly  stated  in  the  replication  to  be  given  as 
a  security  for  the  repayment  of  the  debt.  Raby  might  have  gone  to  Chesneau  at  any 
time  before  the  20th  of  January,  and  received  the  £90.  If  the  money  were  not  paid 
before,  be  would  then  have  had  a  right  to  have  the  I.  0.  U.  assigned  to  him.  The 
authorities  on  this  subject  are  collected  in  the  last  edit,  of  Jarman  on  Conveyancing, 
tit  "Mortgage,"  vol.  v.  p.  80.  [Alderson,  B.  I  do  not  see  how  you  can  make  out 
that  it  would  make  any  diflerence  whether  the  debts  were  equal  or  not.  Parke,  B. 
Could  the  assignees  have  sued  if  the  debts  were  equal?]  It  must  be  conceded  that 
they  could  not,  if  Raby  had  a  right  to  receive  the  whole.  It  is  said  on  the  other  side, 
that  the  right  which  Raby  had  was  a  right  to  receive  all,  though  not  to  retain  all. 
But  that  is  not  so ;  he  would  only  have  a  right  to  receive  so  much  out  of  the  fund  as 
was  sufficient  to  pay  himself  the  money  owing  to  him,  and  there  would  be  a  right  in 
the  assignee  to  sue  for  the  remainder.  The  cases  on  this  subject  are  referred  [805] 
to  by  Lord  Cottenham,  C,  in  Buru  v.  Carvalho  (4  Myl.  &  Cr.  702),  where  he  says, 
"In  equity,  an  order  given  by  a  debtor  to  his  creditor  upon  a  third  person,  having 
funds  of  the  debtor,  to  pay  the  creditor  out  of  such  funds,  is  a  binding  equitable 
assignment  of  so  much  of  the  fund."  And  he  adds,  "  In  Boiv  v.  Dawson  (1  Ves.  sen. 
331),  Lord  Hai'dwicke  says,  '  It  is  a  credit  on  the  fund,  and  must  amount  to  an  assign- 
ment of  so  much  of  the  debt ;  and  though  the  law  does  not  admit  an  assignment  of  a 
chose  in  action,  this  Court  does,  and  any  words  will  do,  no  particular  words  being 
necessary  thereto.' "  In  Row  v.  Dawson  the  ordei'  was  as  follows : — "  Out  of  the 
money  due  to  me  from  Horace  Walpole,  out  of  the  Exchequer,  and  what  will  be  due 
at  Michaelmas,  pay  to  Tonson  &  Conway,  value  received  ; "  which  was  treated  by 
Lord  Cottenham  as  equivalent  to  an  equitable  mortgage.  If  the  debt  were  equal  to 
the  £110,  then  Raby  would  have  had,  upon  these  authorities,  an  equitable  right  to 
the  whole,  but  not  otherwise.  This  being  a  mere  security  in  the  meantime,  it  is 
material  to  shew  that  the  debts  were  equal,  on  account  of  the  effect  that  such  a 
security  would  have  in  equity.  The  right  to  the  remainder  of  the  £110,  after  Raby 
is  paid  the  amount  due  to  him,  is  such  an  interest  as  gives  the  assignee  a  right  to  sue. 
If,  indeed,  the  assignee  were  merely  to  hand  over  all  the  money  that  he  received,  then 
such  a  right  would  not  pass  to  him  ;  and  the  reason  given  by  Willes,  C.  J.,  in  Scott  v. 
Surman  (Willes,  402),  is  to  avoid  circuity  of  action.  Up  to  that  time  it  had  been 
thought  that  all  the  property  of  the  bankrupt,  legal  or  equitable,  passed  to  the 
assignees  :  but  Willes,  C.  J.,  there  stated  his  opinion  to  be,  "that  nothing  vests  in  the 
assignees,  even  at  law,  but  such  real  and  personal  estate  of  the  bankrupt  in  which  he 
had  the  equitable  as  well  as  the  legal  interest,  and  which  is  to  be  applied  for  the 
payment  of  the  bankrupt's  debts  : "  and  it  has  since  been  so  ruled  in  numerous  cases. 
If  [806]  there  be  no  equitable  interest  in  the  insolvent,  then  nothing  passes  to  the 
assignees ;  but  if  there  is,  they  have  a  right  to  hold  it  for  the  benefit  of  his  creditors. 
And  if  in  this  case  they  had  a  right  to  receive  any  part  of  the  debt,  and  to  retain  it, 
then  it  must  necessarily  pass  to  them.  When  there  is  an  equitable  assignment,  and 
the  debt  secured  thereby  is  equal  to,  or  greater  than,  the  debt  assigned,  no  interest 
pa.sses  ;  but  if  it  be  less,  there  is  such  an  interest  in  the  residue.  In  Carpenter  v. 
Marnell  (3  Bos.  fz  Pull.  40),  Lord  Alvanley,  C.  J.,  says,  "  If,  indeed,  they  (the  assignees) 
had  possessed  the  most  remote  possibility  of  interest,  or  if  they  could  state  anything 
from  which  a  benefit  to  the  creditors  would  result,  I  should  hold  that  the  action  might 
be  maintained."  No  doubt  it  must  appear  that  the  assignee  must  have  a  present 
right  to  retain  some  portion  of  the  debt.  [Alderson,  B.  You  say  it  depends  upon 
the  amount.  Suppose  it  were  assigned  for  a  debt  of  an  uncertain  amount,  would  the 
assignee  be  entitled  to  suel]  That  is  precisely  the  ca.se  of  Carvalho  v.  Burn;  there 
the  parties  were  driven  into  equity.  Sumpler  v.  Cooper  (2  B.  &  Aid.  223),  which  has 
beea  alluded  to,  only  shews  that  an  equitable  mortgagee  has  the  same  right  to  retain 
against  the  assignees  as  he  had  against  the  bankrupt  if  he  had  remained  solvent.  In 
Dangerfield  v.  Thomas  (9  Ad.  &  Ell.  292 ;  1  Per.  &  D.  287),  the  Court  said  that  it  was, 


13M.  &w.  807.  d'arnay  ?'.  CHESNEAU  339 

enough  to  sbew  that  the  debt  was  of  a  larger  amount ;  and  that  it  was  not  necessary 
to  decide  what  the  effect  might  have  been  if  it  had  been  less.  Leslie  v.  Guthrie 
(1  Bing.  X.  C.  697)  was  also  decided  on  the  same  ground,  Tindal,  C.  J.,  saying,  "It 
is  impossible  that  there  should  be  any  residuary  1)enetit  accruing  to  the  assignees  ; 
and,  as  there  is  nothing  for  them  to  take,  our  judgment  must  be  for  the  defendant." 
In  both  those  cases,  the  Court  did  consider  it  material  to  inquire  whether  the  debt 
was  greater  or  not ;  [807]  but,  it  being  greater,  they  heM  it  was  not  material  to  decide 
what  the  effect  would  have  been  had  it  been  less.  The  case  of  Ciowfooi  v.  Guniey 
(9  Bing  377  ;  2  M.  &  Scott,  47.3)  has  found  its  way  into  the  text- books,  as  establi.shing 
one  of  the  propositions  now  contended  for.  In  Smith's  Compendium  of  Mercantile 
Law,  p.  615,  (3rd  edit.),  it  is  said,  "  If  the  assignment  be  conditional,  and  the  condition 
have  not  happened  before  the  bankruptcy,  the  assignment  will  be  defeated  by  that 
event,  and  will  not  take  effect,  even  though  the  condition  afterwards  happen.  With 
regard  to  money,  the  rule  seems  to  be,  that  it  is  sufficient  to  render  the  assignment 
valid,  if  the  assignment  be  not  larger  than  the  sum  due  from  the  party  assigning  ;" 
and  Crmcfoot  v.  Gurnei/  (9  Bing.  377  ;  2  M.  &  vScott,  473)  and  TibbUa  v.  George  (.5  Ad. 
&  Ell.  107)  are  referred  to.  In  Trott  v.  Smith  (12  M.  &  W.  703),  Tindal,  C.  J.,  in 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber,  on  the  question  whether 
the  cause  of  action  passed  to  the  assignees,  says,  "  The  question  will  be,  whether  there 
can  be  any  possible  interest  which  could  pass  to  the  assignees  ? "  If  there  be  a  doubt 
whether  it  amounts  to  an  equitable  assignment,  and  the  equity  be  not  clear,  a  court 
of  law  will  not  establish  it  as  such :  Beat  v.  Argles  (2  C.  &  M.  400 ;  4  Tyrw.  256). 
And  if  the  legal  interest  once  passed  by  the  assignment  to  the  assignee,  no  subsequent 
event  could  transfer  it  back  to  the  insolvent.  The  plaintiff'  had,  therefore,  no  right  to 
maintain  this  action  as  the  trustee  of  Raby. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  [His  Lordship  stated  the  pleadings,  and  continued  : — ]  Upon  the 
trial,  it  appeared  that  the  defendant  was  indebted  to  the  plaintiff'  in  £1 10,  for  which 
sum  he  [808]  gave  an  I.  0.  U. ;  and  that  on  the  20th  of  October,  before  the  commence- 
ment of  the  plaintiff's  imprisonment,  and  consequently  before  the  title  of  his  assignee 
accrued,  he  deposited  the  I.  0.  U.  with  Raby,  together  with  a  patent,  as  a  security 
for  £90  due  from  him  to  Raby,  and  agreed,  in  efl'ect,  that,  if  the  £90  was  not  paid  on 
or  befoie  the  20th  of  January,  the  I.  0.  U.  and  patent  were  to  become  the  absolute 
property  of  Raby,  and  the  debt  due  to  Raby  was  to  be  extinguished. 

I  left  the  question  to  the  jur}',  whether  any  debt  was  due  from  the  plaintiff'  to 
Raby  at  the  time  of  the  deposit  of  the  I.  0.  U.  and  the  assignment  of  the  debt,  and 
the  jury  found  that  £90  was  due.  I  then  directed  a  verdict  for  the  plaintiff' on  the 
issue,  reserving  liberty  to  move  to  enter  the  verdict  for  the  defendant. 

A  rule  nisi  having  been  granted,  the  case  was  very  fully  argued  a  few  days  ago, 
and  all  the  authorities  bearing  on  the  question  of  the  right  of  assignees,  under  the 
Bankrupt  and  Insolvent  Act,  to  the  debts  of  bankrupts  and  insolvents,  assigned 
either  absolutely  oi-  by  way  of  mortgage  or  security,  were  ably  and  elaborately 
commented  upon  ;  but  the  only  question  that  arises  in  the  present  stage  of  the  pro- 
ceedings is,  whether,  in  the  allegation  that  the  plaintiff'  was  indebted  to  Raby  in  a 
larger  sum  of  money,  to  wit,  to  the  amount  of  the  monies  in  the  declaration  mentioned, 
the  amount,  which  is  stated  under  a  videlicet,  be  mateiial  or  not.  If  the  transfer  in 
the  replication  mentioned  had  been  an  absolute  sale  anfl  transfer  of  the  debt  due  from 
the  plaintiff'  to  Iv^iby  before  the  assignee's  title  accrued,  it  is  clear  it  would  have  been 
immaterial  what  the  amount  of  the  debt  was  which  was  the  price  of  it.  But  this  is 
not  an  absolute,  but  only  a  conditional  purchase  of  that  debt ;  that  is,  provided  the 
plaintiff  should  not  paj'  his  debt  of  £90  on  or  before  the  20th  of  January.  In  the 
meantime  the  debt  due  from  the  defendant  is  assigned  as  a  security  only  for  the  amount 
due  fnjm  the  plaintiff'  to  Raby,  and  during  that  [809]  time,  and  before  it  was  deter- 
mined whether  there  would  be  a  purchase  or  not,  the  title  of  the  assignee  accrued. 
Was,  then,  the  right  to  sue  for  this  debt  transferred  to  the  assignee  or  not  by  the 
vesting  order? 

It  was  argued,  and  we  think  rightly,  that,  if  the  delit  to  be  secured  was  less  than 
the  debt  assigned,  .md  there  wa.s  nothing  more  than  a  simple  iissignment  of  the  debt 
as  a  security,  the  right  of  action  would  vest  in  the  insolvent  assignee.  In  such  a  case 
they  would  have  an  immediate  interest  in  the  sum  to  be  recovered,  from  which  benefit 
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to  the  creditors  might  result,  and  they  would  not  have  been  bound  to  refund  all  they 
had  recovered  to  the  equitable  assignee  of  the  debt,  (their  cestui  que  trust),  which  is 
the  proper  criterion,  as  it  appears  to  us,  whether  they  would  have  had  the  right  to 
sue  or  not ;  this  principle  being  established  by  the  cases  of  Carpenter  v.  Marnell  (3  Bos. 
&  Pul.  40),  Scott  V.  S'imnan  (Willes,  400),  Parnham  v.  Hurst  (8  M.  &  W.  743).  But 
it  was  argued  for  the  defendant,  that,  if  the  debt  to  be  secured  is  equal  to  or  greater 
than  the  debt  assigned,  then  the  assignees  of  the  insolvent  could  have  no  claim,  as 
they  would  have  no  interest,  and  would,  if  they  recovered  the  money,  be  bound  to 
pay  the  whole  over  to  the  assignees  of  the  debt;  and  if  this  position  be  correct,  the 
allegation  of  the  debt  being  equal,  though  under  a  videlicet,  would  be  material,  and 
not  having  been  proved,  the  verdict  ought  to  be  for  the  defendant.  We  do  not, 
however,  think  that  the  equality  of  the  debt  at  the  time  of  the  assignment  makes  any 
difference, — it  is  still  an  assignment  by  way  of  security  only  ;  and,  if  the  debt  secured 
is  diminished  by  payment  befoi'e  the  debt  assigned  is  recovered,  or  by  the  receipt  of 
mone\'  due  on  other  securities,  there  would  be  a  surplus  applicable  to  the  payment  of 
the  insolvent's  general  creditors ;  and  the  possibility  of  that  surplus  would  vest  the 
title  to  reco-[810]-ver  the  debt  in  the  insolvent's  assignees.  In  this  case  the  only 
question  is,  whether  a  debt  was  due  from  the  plaintiff  to  Raby  at  the  time  of  the 
assignment  of  the  debt  due  from  the  defendant,  not  at  the  time  of  the  vesting  order, 
when  the  title  of  the  assignee  accrues,  and  his  right  to  the  debts  and  effects  of  the 
insolvent  is  determined  ;  and  admitting,  for  the  sake  of  argument,  that,  if  the  debt 
secured  was  not  less  than  the  other,  when  the  assignee's  title  accrued,  there  would 
have  been  an  answer,  at  least  prima  facie,  to  the  assignee's  prima  facie  title  to  all  the 
debts  due  to  the  insolvent,  that  is  not  the  case  if  the  debts  were  to  that  amount  at  a 
prior  period.  We  are  of  opinion,  that  the  title  of  the  assignee  to  sue  is  just  the  same, 
whether,  at  the  time  of  the  previous  assignment,  the  debt  secured  was  less  than,  equal 
to,  or  greater  than  the  debt  a.s.signed  ;  consequently,  the  amount  alleged  under  a 
videlicet  was  immaterial,  and  the  issue  was  therefore  properly  found  for  the  plaintiff. 

In  the  cases  (Ledie  v.  Guthrie  (1  Bing.  N.  C  697)  and  DangerfieJd  v.  Thomas  (9  A. 
&  E.  292 ;  1  Per.  &  I).  287))  which  were  cited  to  shew,  that,  if  the  debt  due  from  the 
plaintiff  to  the  assignee  of  the  debt  due  from  the  defendant  were  equal  to  or  greater 
than  that  debt,  the  title  to  .sue  would  continue  in  the  plaintiff,  as  trustee  for  the 
assignee,  it  does  not  appear  that  the  arguments  at  the  bar  raised  the  point  which 
occurs  in  this  case,  and  the  attention  of  the  Court  was  not  drawn  to  the  circumstance 
that  the  equality  of  the  two  debts  at  the  time  of  the  bankruptcy,  when  the  title  of  the 
assignee  accrued,  was  not  averred.  The  Coui't  seems  to  have  assumed  that  the  equality 
existed  then.  Whether  that  circumstance  would  make  a  difference  in  the  present 
case,  in  which  there  is  a  simple  equitable  assignment  of  the  debt,  no  power  of  attorney 
to  sue  for  it  in  the  name  of  the  assignor,  or  to  receive  it  from  the  defendant,  it  is 
unnecessary  now  to  determine. 

[811]  Nor  is  it  necessary  to  determine  whether  the  replication  is  good  on  the  face 
of  it.     To  raise  that  question,  the  defendant  must  bring  a  writ  of  error. 

Rule  discharged. 


Doe  d.  Dudgeon  and  Smith  v.  Martin,  Chapman,  and  Others.  Feb.  19, 
1845. — Where,  in  an  action  against  several  defendants,  there  is  a  verdict  against 
some  and  for  others,  the  former  cannot  make  absolute  a  rule  to  set  aside  the 
verdict  as  to  them,  and  have  a  new  trial ;  at  all  events,  not  without  serving  the 
other  defendants  with  the  rule. — The  same,  when  the  rule  is  to  set  aside  "  the 
verdict  fouud  for  the  plaintiffs,"  and  have  a  new  trial. 

[S.  C.  2  D.  &  L.  678 ;  14  L.  J.  Ex.  128  ;  9  Jur.  475.     Discussed,  Ptirnell  v.  Great 
Western  PMilway,  1876,  1  Q.  B.  D.  636.] 

Ejectment  to  recover  po.ssession  of  certain  freehold  estates  in  the  county  of  Norfolk. 
The  lessor  of  the  plaintiff  Dudgeon  was  the  grantee  of  an  annuity  of  £380,  granted 
by  a  party  entitled  to  the  estates  in  question,  subject  to  two  outstanding  terms  of 
500  and  1000  years  respectively.  As  a  collateral  security  for  the  due  payment  of  the 
annuity,  he  executed  to  Dudgeon  a  warrant  of  attorney,  upon  which  judgment  was 
entered  up  in  the  year  1817.     The  annuity  having  fallen  into  arrear,  Dudgeon,  in  the 
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year  1832,  sued  out  an  elegit,  iiiul  the  inquisition  thereon  was  executed  on  the  25th 
of  November,  1S22.  He  subsequently  brought  an  ejectment,  which,  however,  he 
discontinued  on  discovering  the  existence  of  the  two  outstanding  terms.  In  1839,  the 
annuity  having  been  in  the  meantime  assigned  by  Dudgeon  to  the  other  lessor  of  the 
plaiutitt',  Smith,  Dudgeon  and  Smith  filed  a  bill  in  equity  against  the  present  defen- 
dants, incumbrancers  of  the  estate  in  question,  praying  a  declaration  that  Smith  was 
entitled  to  stand  as  first  incumbrancer  of  the  estate  for  his  annuity.  The  cause  was 
heard  before  the  Master  of  the  Rolls,  in  March  1844,  when  his  Lordship  made  an  order 
that  the  plainliiis'  bill  should  be  retained  for  twelve  months,  with  liberty  to  proceed 
at  law,  and  that  the  defendants  should  be  restrained  by  injunction  from  setting  up 
against  the  plaintiffs'  action  either  of  the  unsatisfied  terms  of  500  and  1000  years,  or 
[812]  from  pleading  the  Statute  of  Limitations  in  bar  of  such  action.  The  present 
ejectment  was  accordingly  brought,  the  demises  being  laid  on  the  15th  May,  1838, 
and  15th  Ma}^,  1844,  and  came  on  for  trial  before  Alderson,  B.,  at  the  last  assizes  for 
the  county  of  Norfolk,  when  all  the  defendants,  except  Chaplin,  availed  themselves, 
notwithstanding  the  order  of  the  Master  of  the  Rolls,  of  the  SUitute  of  Limitations  as 
a  defence  to  the  action,  and  had  a  verdict  accordingly.  The  counsel  for  the  defendant 
Chapman  stated,  in  the  first  instance,  that  he  did  not,  on  the  part  of  his  client,  intend 
to  insist  upon  the  outstanding  term,  or  upon  the  Statute  of  Limitations,  as  a  defence ; 
but  he  subsequently  said  that  he  neither  availed  himself  of  the  statute,  nor  waived  it. 
Under  these  circumstances,  the  verdict,  under  the  direction  of  the  learned  Judge,  was 
entered  for  the  plaintiff'  as  against  the  defendant  Chapman. 

In  Michaelmas  Term,  O'Malley  obtained  a  rule  calling  upon  the  lessors  of  the 
plaintiff' to  shew  cause  "  whj'  the  verdict  found  for  the  lessors  of  the  plaintiff  against 
the  defendant  Chapman  should  not  be  set  aside,  and  a  new  trial  had  ; "  contending 
that  the  learned  Judge  ought  to  have  directed  a  verdict  for  the  defendant  Chapman, 
as  well  as  for  the  other  defendants. 

Byles,  Serjt.  and  'Willes  now  shewed  cause.  In  the  first  place,  this  defendant  has 
no  right  to  come  to  the  Court  for  a  new  trial ;  for  in  the  outset  of  the  cause  he 
expressly,  by  his  counsel,  renounced  the  defence  of  the  Statute  of  Limitations.  And 
the  subsequent  statement  of  the  learned  counsel,  that  he  neither  relied  on  nor  waived 
that  defence,  does  not  alter  the  case  :  the  only  object  of  that  statement  appears  to 
have  been  to  make  the  learned  Judge,  if  anybody,  the  pai-ty  who  should  act  in  defiance 
of  the  order  of  the  Master  of  the  Rolls.  [Parke,  B.  You  are  bound  to  prove  a  title 
within  twenty  years  ;  how  has  the  defendant  waived  that?]  By  not  insisting  upon  it. 
[813]  [Kolfe,  B.  Because  he  knows  the  time  will  come  when  the  Judge  must  insist 
upon  it.  Parke,  B.  The  disobedience  of  the  order  of  the  Master  of  the  Rolls  is  a 
matter  for  him  to  deal  with.] 

Then,  secondly,  the  Court  cannot  direct  a  new  trial  on  the  application  of  one  of 
several  defendants,  where  the  otherdefendants  have  obtained  a  verdict,  and  especially 
when  they  are  not  brought  before  the  Court  by  the  rule.  [O'Malley  intimated  that 
he  was  instructed  to  state  that  the  other  defendants  consented  to  a  new  trial  being 
granted  as  against  them.]  But  then  the  verdict  would  have  to  be  set  aside  against  all 
the  defendants;  and  that  cannot  be  done  under  the  present  rule,  which  calls  upon 
the  lessors  of  the  plaintiff'  to  shew  cause  why  the  verdict  found  for  the  plaintiff 
against  the  defendant  Chapman  should  not  be  set  aside.  The  consent  of  the  other 
defendants  is,  therefore,  upon  the  present  rule,  altogether  immaterial,  and  leaves  the 
question  where  it  was,  viz.  whether  a  new  trial  can  be  granted  in  favour  of  one 
defendant  only,  the  other  defendants  having  already  obtained  a  verdict.  The 
defendant  Chapman  had  his  remedy  at  the  trial  by  tendering  a  bill  of  exceptions,  and 
>vould  iheieby  have  anticipated  this  dilliculty.  [Parke,  B.  And  in  that  case  it  would 
appear  upon  the  record  what  was  the  reason  for  granting  a  new  trial  as  to  one  of  the 
defendants,  which  is  not  the  ca.se  where  a  new  trial  is  granted  on  motion.  In  J'/ice  v. 
llama  (10  Ding.  331  ;  3  M.  &  Scott,  83^),  the  Court  of  Conunon  Pleas  gianted  a  new 
trial  as  to  five  out  of  fifteen  defendants.  This  question  was  a  good  deal  discussed  also 
in  a  case  in  this  court  from  the  Western  Civciut  {Miiitdai/  v.  Bit.ih,  not  reported),  where 
a  new  trial  was  granted  iu  favour  of  one  defendant  only.  It  was  done,  however,  by 
consent  in  both  cases.]  The  defendant  comes  for  a  new  trial,  which  is  a  matter  in  the 
discretion  of  the  Court,  when  he  might  have  had  his  proper  remedy  at  the  time  of 
the  trial,  [814]  by  tendering  his  bill  of  exceptions.  [Parke,  B.  'I'he  difficulty  is, 
there  would  now  be  no  reason  shewn  on  the  record  why  the  issue  joined  as  to  all  tho 
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defendants  should  be  tried  again  as  to  one  ;  whereas  in  the  case  of  a  bill  of  exceptions 
by  the  one,  there  might.] 

O'Malley,  in  support  of  the  rule.  No  injustice  can  be  done  by  granting  a  new 
trial  as  to  all  the  defendants,  since  they  all  now  consent  to  that  course.  [Piatt,  B. 
Should  you  not  either  have  applied  for  the  rule  on  behalf  of  all  the  defendants,  or 
on  your  own  behalf  and  called  upon  them  all  to  come  in  and  shew  cause?]  Their 
not  being  so  called  upon  might  be  an  answer  for  them,  but  surely  not  for  the  lessors 
of  the  plaintiff.  [Parke,  B.  You  might  have  drawn  up  the  rule  generally,  with  the 
consent  of  the  other  defendants,  or  you  might  have  served  them  with  the  rule  to  shew 
cause ;  but  the  question  is,  whether  you  can  have  the  verdict  set  aside,  and  a  new 
trial,  as  to  one  of  the  defendants,  leaving  the  vei'dict  as  to  the  others  undisturbed  1  I 
think  yoti  cannot.  The  new  trial  in  Price  v.  Harris  was  by  consent.  Alderson,  B. 
And,  according  to  my  recollection,  the  application  there  was  by  the  plaintiff.(tt)>]  The 
lessors  of  the  plaintiff  have  no  right  to  object  to  the  new  trial  generally,  after  the 
consent  given  by  the  other  defendants.  [Rolfe,  B.  You  are  assuming  that  the  rule 
warrants  a  new  trial  generally.]  The  necessary  consequence  of  granting  the  prayer  of 
the  rule  is  to  set  aside  the  verdict  generally.  Kolfe,  B.  Your  argument  is,  that,  as 
the  Court  have  no  power  to  grant  a  new  trial  to  one  of  several  defendants,  therefore 
the  rule  must  be  taken  to  mean  that  a  new  trial  is  asked  for  as  against  all  the 
defendants.] 

Parke,  B.  That  certainly  is  not  a  valid  argument.  The  [815]  plain  meaning  of 
this  rule  is,  that  you  ask  for  a  new  trial,  not  as  to  all  the  defendants,  but  as  to  your 
own  client  only  ;  and  that  rule,  we  think,  the  Court  has  no  power  to  grant.  The  rule 
must  therefore  be  discharged. 

The  other  Bai'ons  concurred. 

Eule  discharged,  (a)^ 

[816]  Harrison,  Executor,  &c.  v.  Wright,  Esq.  Feb.  21,  1845.— Certain  goods 
having  been  seized  b}'  the  sheriff  under  an  execution  against  S.,  a  third  party 
claimed  to  be  entitled  to  them,  whereupon  the  sheriff  obtained  a  rule  under  the 
Interpleader  Act,  and  brought  the  plaintiff'  and  the  claimant  before  a  Judge  at 
chambers,  who  decided  that  the  goods  belonged  to  the  claimant,  and  ordered 
the  sheriff  to  deliver  up  possession  of  them  to  him,  and  that  the  plaintiff"  should 
pay  the  costs  of  the  claimant  and  the  sheriff'.  The  order  was  not  stated  on  the 
face  of  it  to  have  been  made  by  consent,  but  was  in  fact  so  made.  The  plaintiff 
accordingly  paid  the  costs,  pursuant  to  the  ordei',  and  the  sheriff  gave  up  posses- 
sion of  the  goods ;  but  the  plaintiff,  having  discovered  that  there  was  other 
property  in  the  debtor's  possession  which  did  not  belong  to  the  claimant,  ruled 
the  sheriff  to  return  the  writ,  and,  on  his  returning  nulla  bona,  brought  an  action 

{ay  It  so  appears  from  the  reports  of  the  case. 

(o)^  A  similar  question  arose  in  a  subsequent  case  of  Belcher  and  Others  v.  Magnnt/ 
and  Others,  Trin.  T.,  1845  (May  26).  That  was  an  action  on  the  case  against  the 
Sheriffs  of  London,  Garratt,  one  of  their  officers,  and  two  other  persons.  Savage  and 
Townsend.  There  was  a  verdict  of  guilty  as  against  the  sheriff's,  Garratt,  and 
Townsend,  and  of  not  guilty  as  to  Savage.  A  rule  was  obtained  on  behalf  of  the 
sheriffs  and  Garratt,  calling  upon  the  plaintiff's  to  shew  cause  why  the  verdict  found 
for  the  plaintiffs  should  not  be  set  aside,  and  a  new  trial  had.  This  rule  was  not 
served  on  either  of  the  defendants  Townsend  and  Savage.  On  shewing  cause  it  waa 
objected,  that  there  could  be  no  new  trial  granted  in  favour  of  some  of  the  defendants, 
another  defendant  having  been  acquitted,  who  was  not  served  with  the  rule  ;  and 
Tidd's  Pr.  (9th  edit.)  911,  Parker  v.  Goding,  (2  Stra.  814),  and  the  principal  case,  were 
cited  as  authorities  for  that  purpose.  The  Court  were  at  first  disposed  to  think,  that 
the  difference  in  the  form  of  the  rule,  which  was  to  set  aside  the  verdict  found  for  the 
plaintiffs  generally,  distinguished  it  from  the  principal  case  ;  but  ultimatelj'  they  held 
that  it  fell  within  it,  and  adjourned  the  case,  in  order  that  the  rule  might  be  amended, 
and  drawn  up  to  shew  cause  generally  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  had,  and  served  upon  the  other  defendants  as  well  as  upon  the  plaintiffs. 

Watson  and  Humfrey,  for  the  plaintiffs  ;  Jervis  and  Kennedy,  for  the  sheriffs  and 
the  officer. 
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against  him  for  a  false  return  :— Held,  first,  that  the  Judge  had  no  authority 
under  the  Interpleader  Act  to  make  such  an  order  without  consent. — Secondly 
that,  although  the  order  was  bad  on  that  ground  as  an  order  under  the  Inter- 
pleader Act,  still  it  was  binding  and  conclusive  upon  the  parties  as  an  award 
between  them,  the  parties  having,  by  their  conduct,  agreed  to  submit  the  matter 
to  the  decision  of  the  Judge. 

[S.  C.  14  L.  J.  Ex.  196.     Referred  to.  Dale's  case,  1881,  6  Q.  B.  D.  415.] 

Case  against  the  Sheriff  of  Nottinghamshire  for  a  false  return  of  nulla  bona. 
Pleas, — first,  not  guilty;  secondly,  that  there  were  no  goods  whereon  he  the  said 
sheritt'  could  levy  the  debt.     Issues  thereon. 

At  the  trial,  before  Coltman,  J.,  at  the  last  Summer  Assizes  for  the  County  of 
Nottingham,  it  appeared  that  the  plaintirt',  having  obtained  judgment  against  one 
E.  Smith,  and  having  issued  a  ti.  fa.,  one  Stansfield  claimed  all  the  goods  of  Smith, 
whilst  in  the  hands  of  the  sheritf,  under  an  assignment  from  Smith.  An  inter- 
[)leader  rule  was  afterwards  obtained  at  the  instance  of  the  sheriff,  and  the  parties 
attended,  before  Rolfe,  B.,  who,  by  their  consent,  made  the  following  order  : — 

"Upon  hearing  the  attornies  or  agents  for  the  plaintitt',  for  the  Sheritf  of  Notts, 
and  Thomas  Stansfield,  the  claimant,  and  upon  reading  the  two  affidavits  of  Francis 
Kippingale,  the  affidavit  of  William  Plaskett,  and  the  two  affidavits  of  Thomas  Stans- 
field, I  do  order  that  the  claim  of  the  plaintiff'  be  barred,  and  that  the  Sherifl"  of  Notts 
do  deliver  up  possession  of  the  goods  in  question  to  Thomas  Stansfield,  the  claimant ; 
and  I  do  order  that  the  plaintiff  <lo  pay  to  Thomas  Stansfield  his  taxed  costs  of  this 
summons,  and  the  proceedings  thereon  ;  and  that  the  piaintiflf  do  also  pay  to  the  said 
sheriff  the  costs  of  possession  after  the  24:th  day  of  December  last.  Dated  the  3rd 
day  of  January,  1843." 

In  pursuance  of  this  order,  the  sherifl'  gave  up  pos-[817]-session  of  the  goods 
to  Stansfield,  and  a  ca.  sa.  issued  against  the  defendant,  at  the  suit  of  the  plaintiff, 
under  which  he  was  arrested  and  imprisoned.  The  plaintiff"  paid  the  costs  of  Stansfield, 
and  of  the  sherifi',  pursuant  to  the  order  ;  but  afterwards,  discovering  that  there  was 
other  pro])erty  of  the  defendant  not  included  in  the  assignment  to  Stansfield,  he  ruled 
the  sheriff  to  return  the  writ ;  and  on  his  returning  nulla  bona,  brought  the  present 
action.  It  was  objected,  that  the  learned  Judge  had  no  jurisdiction  to  make  such  an 
order  without  consent  ;  the  learned  Judge  was  however  of  opinion,  that  the  order  of 
Rolfe,  B.,  was  conclusive  as  to  the  property  belonging  to  Stansfield,  and  the  jury, 
under  his  direction,  found  a  verdict  for  the  defendant.  A  rule  nisi  having  been 
obtained  for  a  new  trial,  on  the  ground  of  misdirection, 

Whitehurst  and  Mellor  shewed  cause.  The  order  of  Rolfe,  B.,  was  conclusive; 
for  by  the  6th  section  of  the  Interpleader  Act,  1  &  2  Will.  4,  c.  58,  the  Judge  had  the 
power  of  making  an  order  which  should  be  binding  upon  all  parties.  If  it  had  been 
a  case  within  the  1st  section  of  the  act,  it  is  admitted  that  the  order  must  have  been 
by  consent ;  but  in  the  case  of  sheriff's,  the  Court  or  a  Judge  has  such  power  without 
consent.  The  6th  section  enacts,  "  that  when  any  such  claim  shall  be  made  to  any 
goods  or  chattels  taken  or  inten<lcd  to  be  taken  in  execution  under  any  such  process, 
or  to  the  proceeds  or  value  theicof,  it  shall  and  may  be  lawful  to  and  for  the  Coint 
from  which  such  process  issued,  upon  a|)plicalioii  of  such  sheriff' or  other  officer,  made 
before  or  after  the  return  of  such  process,  and  as  well  before  as  after  any  action 
brought  against  such  sherifl  or  other  officer,  to  call  before  them,  by  rule  of  court,  as 
well  the  party  issuing  such  process  as  the  party  making  such  claim,  and  thereupon  to 
exercise  for  the  adjustment  of  such  claims,  and  the  relief  and  ])ro  [818]-tection  of  the 
sheriff' or  other  officer,  all  or  any  of  the  powers  and  authorities  heieinbefore  contained, 
and  make  such  rules  and  decisions  as  shall  appear  to  be  just,  according  to  the 
circumstances  of  the  case."  That  section  gives  the  Court,  and  the  1  Vict.  c.  45,  s.  2, 
gives  a  Judge,  the  power,  in  cases  where  the  sheriff  is  concerned,  to  bind  parties  by 
their  oi-ders,  even  without  consent,  where  the  right  to  pioperty  taken  in  execution  is 
in  dispute.  [I'arke,  B.  The  words  oi  the  1st  section  cmjwwer  the  Court,  "with  the 
consent  of  tiie  plaintifi'and  such  third  paity,  (the  claimant),  to  dispose  of  the  merits 
of  their  claims,  and  determine  the  same  in  a  summary  manner."  If  j'ou  read  those 
words  as  incorporated  in  the  6th  section,  the  words  of  the  latter  section  do  not 
contradict  them,  for  they  merely  give  the  Court  power  to  exercise  the  ]Kiwcrs  and 
authorities  thereinbefore  contained.     1  think  it  is  tiuite  clear  that  the  Judge  has  no 
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power  to  dispose  of  the  rights  of  the  parties  without  their  tousciit.]  Seeoiidly,  assum- 
ing such  consent  to  be  necessary  to  give  validity  to  an  order  of  this  kind,  that  consent 
was  in  fact  given  in  the  present  case  ;  and  it  need  not  be  stated  on  the  face  of  the 
order.  Taking  this  to  be  an  order  of  the  Court,  it  need  not  appear  on  the  face  of 
the  order  that  the  Court  has  jurisdiction.  Where  it  is  an  order  of  the  superior  courts, 
it  is  unnecessary  to  shew  that  the  Court  had  jurisdiction,  as  it  will  be  so  intended  : 
Peacock  v.  Bell  (1  Saund.  73).  [Parke,  B.  That  is  well  known  as  the  ordinary  rule; 
but  it  will  be  said,  that  this  is  a  limited  power  given  by  statute,  contrary  to  the 
course  of  the  common  law,  which  renders  it  necessary  that  the  order  should  shew  on 
the  face  of  it  that  the  Court  had  jurisdiction.]  It  need  not  appear  on  the  face  of  the 
proceedings.  It  would  be  extremel3'  dangerous  to  hold,  that  the  superior  courts 
should  set  out  their  power,  and  everything  which  authorized  them  to  make  orders 
and  rules.  The  [819]  power  of  giving  leave  to  plead  several  matters  is  given  by 
statute ;  and  if  the  plaintiff  is  right,  the  authority  to  make  such  an  order  ought  to 
appear  on  the  face  of  it ;  for,  according  to  that  doctrine,  everything  ought  to  appear 
which  gives  the  Court  jurisdiction.  Where  the  parties  appear  pursuant  to  the  order, 
and  the  Court  decides  upon  the  matter,  as  in  the  present  case,  it  must  be  intended 
that  the  Court  properly  decided,  and  that  it  had  jurisdiction  to  make  the  order. 
[They  cited  'Tayhr  v.  Ckmson  (2  Q.  E.  9S7  ;  2  Gale  k  I).  346).]  By  the  statute  1  Vict, 
c.  45,  the  Judge  is  placed  in  the  same  situation  as  the  Court.  [Parke,  B.  It  is 
difKcnlt  to  distinguish  this  case  from  Muskett  v.  [Drummond  (10  B.  i%  Cr.  153  ;  5  Man. 
&  Ky.  210)  and  Chdstk  v.  Unwin  (11  Ad.  Si  Elk  373;  5  Per.  As  D.  204),  where  it  was 
held  that  an  order  made  by  the  Lord  Chancellor  under  6  Geo.  4,  c.  16,  s.  Iti,  must 
shew  on  the  face  of  it  whatever  is  necessary  to  give  the  Court  jurisdiction.]  Thirdly, 
the  order  is  good  as  against  the  plaintifl'  by  way  of  estoppel ;  for  having  acted  under 
the  order  by  paying  the  shcrifl's  costs,  and  induced  the  sheiifi'  to  act  upon  it,  he  cannot 
now  turn  round  and  say  it  is  invalid.  The  order  is  conclusive  as  against  the  present 
plaintiff.  It  was^  proved  at  the  trial  that  the  parties  chose  the  learned  Judge  to 
adjudicate  between  them,  and  he  did  thereupon  adjudicate  that  the  goods  were  the 
property  of  Stansfield.  If  he  meant  to  say  that  the  sheriff  had  no  jurisdiction,  it 
was  his  bounden  duty  so  to  have  told  the  sheriff',  and  to  have  given  him  notice  of  it. 
[Parke,  B.  Suppose  there  had  been  no  such  act  of  Parliament  relating  to  disputed 
claims,  and  the  parties,  upon  the  hearing  of  a  summons  before  my  Brother  Kolfe,  had 
consented  that  he  should  adjudicate  upon  the  case,  would  not  his  adjudication  be  good 
by  way  of  award,  and  be  binding  upon  the  parties?]  Certainly,  the  plaintiff"  would 
be  bound  by  his  decision  ;  and  the  more  so  where  he  acts  under  it,  and  pays  the  [820] 
costs  pursuant  to  it.  The  sheriff'  never  would  have  gone  out  of  possession  if  it  had 
not  been  for  this  order.  After  having  so  acted,  the  plaintiff  is  estopped  from  disputing 
the  validity  of  the  order.  If  he  had  said  to  the  sheriff',  "  You  may  go  out  of  possession, 
I  admit  they  are  the  goods  of  Stansfield,"  and  the  sheriff'  did  so,  he  would  not  after- 
wards be  allowed  to  say  they  were  not.  [Parke,  B.  No,  he  could  not.]  In  Greyg  v. 
Welh  (10  Ad.  &  Ell.  90 ;  2  Per.  &  D.  296),  it  was  held  that  where  the  owner  of  goods 
stands  by  and  voluntarily  allows  another  to  treat  them  as  his  own,  whereby  a  third 
person  is  induced  to  buy  them  bona  fide,  he  cannot  recover  them  from  the  vendee. 
[Parke,  B.  I  think  you  need  not  cite  cases  for  that.  Where  a  party  tells  a  sheriff  he 
may  give  up  possession  of  goods,  he  cannot  afterwards  sav,  "  You  ought  not  to  have 
done  so."  Ihat  is  on  the  ground  of  its  being  an  estoppel,  but  you  do  not  want  that,  if 
this  amounts  to  an  award.] 

Hill  and  Humfrey,  in  support  of  the  rule.  The  plaintiff  is  not  concluded  by  the 
order  of  the  learned  Judge.  A  party  may  be  bound,  but  for  a  collateral  purpose  only. 
The  Court  will  pause  before  they  say,  that  obedience  to  a  course  of  law  is  to  be  put 
on  the  footing  of  a  voluntary  agreement.  Here  there  was  the  order  of  a  learned 
Judge  ordering  costs  to  be  paid,  and  the  plaintiff  yields  to  that  order,  and  pays  the 
costs  ;  he  ought  not  to  be  punished  for  that  obedience.  This  is  a  hostile  proceeding, 
and  the  Court  will  not  infer  consent,  where  none  appears  on  the  face  of  the  order. 
The  plaintiff'  might  not  have  known  that  he  had  power  to  withhold  his  consent. 
This  is  not  like  the  case  where  a  party  voluntarily  submits  to  refer  a  matter  to  the 
decision  of  an  arbitrator,  with  a  full  knowledge  that  it  will  be  binding  upon  him, 
but  js  a  compulsory  proceeding  by  course  of  law. 

[821]  Parke,  B.  No  doubt  the  order  is  bad  as  a  proceeding  under  the  Inter- 
pleader Act,  for  want  of  a  statement  of  consent  upon  the  lace  of  it;  but  the  parties 
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agreed  to  be  bound  bv  the  decision  of  the  Judge  as  to  whom  the  goods  belonged  to, 
and  the  order  is  good  and  final  as  an  award  between  the  parties  upon  that  question. 
There  is  ample  evidence  of  consent,  as  all  the  parties  were  present,  and  agreed  to 
submit  to  the  decision  of  the  Judge  the  question  whether  the  plaintift"  could  insist 
upon  the  sheriff  proceeding  with  the  execution.  The  Judge  decided  that  the  sheriff 
ought  not  to  go  on  with  the  execution,  but  should  deliver  up  possession  of  the  goods 
to  the  claimant,  and  that  the  plaintiff  should  pay  the  costs.  That  adjudication  is 
final  and  conclusive. 

Aldekson,  B.  I  am  also  of  opinion  that  the  order  was  conclusive,  because  the 
parties  agreed  that  my  Brother  Rolfe  should  determine  the  matter,  and  he  has 
determined  it. 

RoLFE,  B.,  concurred. 

Rule  dischar£;ed. 


[822]  The  Earl  of  Stamford  and  Warrington  v.  Dunbar  and  Others. 
Feb.  21,  1845. — A  claim  of  a  modus  decimandi,  from  time  immemorial,  may  be 
pleaded  notwithstanding  the  stat.  2  &  3  Will.  4,  c.  100,  and  may  be  proved  by 
the  same  evidence  as  would  have  been  sufficient  before  the  statute  :  but  such 
claim  will  be  liable  to  be  defeated  by  shewing  payment  of  tithes  in  kind  at  any 
time  within  legal  memory. 

[S.  C.  14  L.  J.  Ex.  182;  9  Jur.  165.     See  as  to  costs,  14  M.  &  W.  151.] 

This  was  a  feigned  issue  under  the  Tithe  Commutation  Act,  2  &  3  Will.  4,  e.  71, 
s.  46,  to  try  the  existence  of  a  farm  modus.  The  question,  as  alleged  in  the  first 
count  of  the  declaration,  was,  whether,  "  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  there  had  been  a  modus  of  3s.  4d.  payable,  on  the  1st  of  January 
in  every  year,  by  the  occupier  or  occupiers  for  the  time  being  of  a  certain  farm  in  the 
parish  of  Marksfield,  in  the  county  of  Leicester,  to  the  rector  of  the  said  parish,  for 
and  in  lieu  and  in  full  .satisfaction  of  all  manner  of  tithes,  both  great  and  small,  yearly 
arising  or  renewing  from  the  same  farm."  The  second  count  set  up  the  same  modus, 
only  varying  the  description  of  the  farm ;  and  in  the  subsequent  counts,  claims  of 
two  other  moduses,  relating  to  other  lands  in  the  same  parish,  were  also  set  up.  To 
this  declaration  the  defendants  pleaded,  that,  "from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  had  not  been  a  certain  modus  of  3s.  4d.  payable  on 
the  1st  of  January  in  every  year,  by  the  occupier  or  occupiers  for  the  time  being  of 
the  said  alleged  ancient  farm,  to  the  rector  for  the  time  being  of  the  said  parish  of 
Marksfield,  for  and  in  lieu  and  in  full  satisfaction  of  all  manner  of  tithes,  both  great 
and  small,  yearh'  arising  and  renewing  therefrom,  in  manner  and  form  "  &c.  Similar 
traverses  were  taken  on  the  other  counts,  and  issues  were  joined  on  all  the  traverses. 

At  the  trial  before  Coltman,  J.,  at  the  last  Summer  Assizes  for  the  county  of 
Leicester,  the  following  evidence  was  given  on  behalf  of  the  plaintiff: — First,  by  the 
parol  evidence  of  old  witnesses,  it  was  proved  that  the  lands  in  question  were  ancient 
farms.  Secondly,  receipts  given  by  [823]  former  rectors  for  the  payment  of  the 
moduses  in  question  were  put  in.  These  receipts  were  given  at  various  periods,  but 
the  earliest,  which  related  to  the  two  first  moduses,  bore  date  in  1806,  that  in  respect 
of  the  other  modus  being  in  1828.  Thirdly,  a  bill  for  tithes,  filed  by  a  rector  of  the 
parish  in  the  year  1827,  with  the  answers  of  the  occupiers,  relying  upon  the  present 
moduses,  the  bill  having  been  dismissed  with  costs,  on  the  motion  of  the  rector  him- 
self ;  and,  lastly,  a  letter  from  the  rector  himself,  in  which  he  offered  to  accept  the 
amount  of  the  moduses  in  question.  The  evidence  of  the  defendants  in  answer  con- 
sisted chiefly  of  a  terrier  of  the  date  of  1745.  The  Judge  left  the  case  to  the  jury, 
who  returned  a  verdict  establishing  the  validity  of  the  three  moduses,  leave  being 
leserved  to  the  defendants  to  move  to  enter  a  verdict  for  them,  on  the  ground  that 
the  plaintiff  was  bound,  by  the  8th  section  of  the  2  &  3  Will.  4,  e.  100,  to  ])rove  the 
regular  payment  of  each  modus  for  the  full  periotl  of  sixty  years  next  before  the  claim 
of  tithes  in  kind  was  made  by  the  defendants. 

Whitehurst,  in  Michaelmas  Term  last,  obtained  a  rule  accordingly,  on  the  authority 
of  SalkM  V.  Johnsloiw  (1  Hare,  196),  where  it  was  stilted  that  \'ice-Chancellor  Wigram 
had  so  held,  and  that  the  tithe  commissioners  bad  acted  upon  that  opinion. 
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Hill  aud  Cowling  now  shewed  cause.  This  question  turns  upon  the  construction 
of  the  Stat.  2  efe  3  Will.  4,  c.  100,  "for  shortening  the  time  required  in  claims  of 
modus  decimandi,  and  exemption  from  or  discharge  of  tithes."  The  1st  section  enacts, 
"that  all  prescriptions  and  claims  of  or  for  any  modus  decimandi,  &c.,  shall,  in  cases 
where  the  render  of  titles  in  kind  shall  be  hereafter  demanded,  be  sustained  and 
deemed  good  and  valid  in  law,  upon  evi-[824]-dence  shewing,  in  cases  of  claim  of  a 
modus  decimandi,  the  payment  or  render  of  such  modus  for  the  full  period  of  thirty 
years  next  before  the  time  of  such  demand,  unless,  in  the  case  of  a  claim  of  a  modus 
decimandi,  the  actual  render  of  tithes  in  kind,  or  of  money  or  other  thing  dift'ering 
in  amount,  quality,  or  quantity,  from  the  modus  claimed,  shall  be  shewn  to  have  taken 
place  at  some  time  prior  to  such  thirty  years,  or  it  shall  be  proved  that  such  payment  or 
render  of  modus  was  made,  or  enjoyment  had,  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing ;  and  if  such  proof  in  suppoi't  of 
the  claim  shall  be  extended  to  the  full  period  of  sixty  years  next  before  the  time  of 
such  demand,  in  such  cases  the  claim  shall  be  deemed  absolute  and  indefeasible, 
unless  it  shall  be  proved  that  such  payment  or  render  was  made,  or  enjoyment  had, 
by  some  consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
writing  ;  and  whei'e  the  render  of  tithes  in  kind  shall  be  demanded  by  any  archbishop, 
dean,  &e.,  or  other  corporation  sole,  such  prescription  or  claim  shall  be  valid  and 
indefeasible,  upon  evidence  shewing  such  payment  or  render  of  modus  made,  or  enjoy- 
ment had,  during  the  whole  time  that  two  persons  in  succession  shall  have  held  the 
ofhce,  &c.  in  respect  whereof  such  render  of  tithes  in  kind  shall  be  claimed,  and  for 
not  less  than  three  years  after  the  appointment  and  institution  and  induction  of  a 
third  person  thereto  :  Provided  always,  that  if  the  whole  time  of  the  holding  of  such 
two  persons  shall  be  less  than  sixty  years,  then  it  shall  be  necessary  to  shew  such 
payment  or  render  of  modus  made,  or  enjoyment  had,  (as  the  case  may  be),  not  only 
during  the  whole  of  such  time,  but  also  during  such  further  number  of  years,  either 
before  or  after  such  time,  or  paitly  before  and  partly  after,  as  shall  with  such  time  be 
sufficient  to  make  up  the  full  period  of  sixty  years,  and  also  for  and  during  the  further 
period  of  three  years  after  the  appointment,  &c.  of  a  third  person  to  the  same  office 
or  benefice,  [825J  unless  it  shall  be  proved  that  such  payment  or  )-ender  of  modus  was 
made,  or  enjoyment  had,  by  some  consent  or  agreement  expressly  made  or  given  for 
that  purpose  by  deed  or  writing."  Then  by  the  7th  section  it  is  enacted,  "  that,  in 
all  actions  and  suits  to  be  commenced  after  this  act  shall  take  eftect,  it  shall  be  sufficient 
to  allege  that  the  modus,  or  exemption,  or  discharge  claimed  was  actually  exercised 
and  enjoyed  for  such  of  the  periods  mentioned  in  this  act  as  may  be  applicable  to  the 
case ;  and  if  the  other  party  shall  intend  to  rely  on  any  proviso,  exception,  inciipacity, 
disability,  conti'act,  agreement,  deed,  or  writing  herein  mentioned,  or  any  other  matter 
of  fact  or  of  law,  not  inconsistent  with  the  simple  fact  of  the  exercise  and  enjoyment 
of  the  matter  claimed,  the  same  shall  be  specially  alleged  and  set  forth  in  answer  to 
the  allegation  of  the  party  claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  the  matter  claimed."  And  the  8th  section  enacts,  "  that, 
in  the  several  cases  mentioned  in  and  provided  for  by  this  act,  no  presumption  shall 
be  allowed  or  made  in  favour  or  support  of  any  claim,  upon  proof  of  the  exercise  or 
enjoyment  of  the  right  or  matter  claimed,  for  any  less  period  of  time  or  number  of 
years  than  for  such  period  or  number  mentioned  in  this  act  as  ma}-  be  applicable  to  the 
case,  and  to  the  nature  of  the  claim."  The  defendants  mean  to  contend,  that,  on  the 
construction  of  the  7th  and  Sth  sections,  evidence  must  be  given  to  shew  payment  of 
the  modus  for  every  year  for  the  last  sixty  years.  [Parke,  B.  That  would  destroy 
almost  every  modus  in  the  kingdom.]  If  that  weie  so,  the  statute,  instead  of  quieting 
possession,  which  was  its  intention,  would  have  the  eifect  of  rendering  it  more  insecure. 
But  that  question  does  not  arise  on  this  issue,  which  is  framed  exactly  in  the  same 
way  as  it  would  have  been  before  the  act.  The  provisions  of  the  act  are  applicable 
only  to  cases  in  which  it  is  pleaded,  which  here  it  is  not.  The  question  on  this  issue  is, 
whether  [826]  these  moduses  existed  from  time  immemorial,  which  is  to  be  decided  by  the 
jury  according  to  the  rules  and  principles  of  the  common  law  ;  and  it  is  not  necessary, 
prima  facie,  to  shew  them  to  have  existed  beyond  the  time  of  living  memory.  The 
act  has  not  altered  the  law  as  respects  this  issue,  which  is  not  framed  under  it.  In 
the  construction  of  the  contemporaneous  stat.  2  &  3  Will.  4,  c.  71,  for  shortening  the 
time  of  prescription  in  cases  of  profits  i^i  prendre  and  easements,  which  is  analogous  to 
this  act,  it  has  been  frequently  held  that  the  statute,  in  order  to  be  made  available, 
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must  be  pleaded.  When  a  party  finds  he  cannot  claim  under  the  act,  he  pleads  as 
before. 

Whitehurst,  in  support  of  the  rule,  contended  that  the  question  arose  upon  the  act 
only,  on  which  the  commissioners  had  decided  in  favour  of  the  defendants. 

Parke,  B.  The  tithe  commissioners  are  wrong  in  the  view  they  have  taken  of 
the  question.  The  allegation  in  the  declaration  is,  that  these  moduses  were  payable 
in  lieu  of  tithe  from  time  immemorial.  On  that  allegation  issue  is  ultimately  taken, 
and  the  only  question  is,  whether,  in  order  to  establish  the  existence  of  these  moduses 
from  time  immemorial,  it  is  necessary  for  the  plaintiff  to  shew  payment  of  their  amount 
every  year  for  the  last  sixty  years.  That  is  clearly  not  necessary.  The  7th  section 
of  the  statute  empowers  parties  relying  on  the  statute  to  plead  it ;  and  when  that  is 
not  done,  the  same  construction  should  prevail  as  has  been  held  with  respect  to  the 
Stat.  2  &  3  Will.  4,  c.  71,  which  contains  a  similar  provision  ;  and  consequently,  where 
a  party  pleads  a  modus  existing  from  time  immemorial,  he  may  prove  it  just  in  the 
same  way  as  he  might  have  done  before  the  statute  was  passed.  On  the  same  principle, 
if  the  opposite  party  can  satisfy  the  jurv,  that  at  any  time  within  the  period  of  legal 
memory,  that  is,  since  the  reign  of  Richard  the  First,  tithes  in  kind  were  [827]  paid 
for  the  land,  the  claim  of  modus  would  be  defeated  under  this  issue. 

Aldekson,  B.  I  am  of  the  same  opinion,  and  think  the  meaning  of  the  statute 
is  perfectly  clear.  If  you  choose  to  set  up  a  usage  of  sixty  years,  you  cannot  support 
it  by  proof  of  a  usage  for  tifty-nine  j'cars  only ;  but  if  you  choose  to  set  up  a  modus 
existing  from  time  immemorial,  you  may  prove  it  by  any  evidence  that  will  satisfy 
a  jury  of  its  immemorial  existence.  The  statute,  in  making  sixty  years  the  period 
beyond  which  a  modus  was  not  to  be  defeasible,  was  only  carrying  into  effect  the 
original  intention  of  the  founders  of  the  law  of  prescription,  who  fixed  the  time  of 
prescription  at  a  period  of  about  sixty  years.  This  is  in  accordance  with  the  construc- 
tion of  the  2  &  3  Will.  4,  c.  71,  since  which  it  is  usual,  in  pleading  a  right  of  way,  to 
plead,  first,  a  prescriptive  right ;  then,  a  right  of  way  existing  for  the  last  forty  years  ; 
then,  a  right  of  way  existing  for  twenty  years :  and  so  of  other  rights  under  that 
statute.  The  plaintitt',  in  this  case,  by  relying  on  the  immemorial  moduses,  ran  a  risk 
which  he  would  not  have  run  if  he  had  pleaded  the  payment  of  them  for  sixty  years, 
according  to  the  statute;  because,  if  the  jury  had  found  that  tithes  in  kind  were  paid 
in  174.5,  which  the  defendants'  terrier  was  put  in  evidence  to  induce  them  to  believe, 
the  verdict  ought  to  have  been  against  the  plaintifi';  although,  if  he  had  proceeded 
under  the  statute,  his  moduses  would  have  been  safe  notwithstanding  that  terrier. 
Then,  with  respect  to  the  construction  of  the  statute  itself,  it  says  that  proof  of  the 
payment  of  a  modus  for  a  less  period  than  thirty  or  sixty  years  shall  not  suffice  for 
certain  purposes.  That  must  be  taken  with  some  little  restriction.  Non-payment  of 
tithes  in  kind  is  to  be  shewn  for  the  required  number  of  years ;  so  that,  if  a  positive 
non-paj'ment  of  them  for  the  full  thirty  or  sixty  years  were  shewn,  that  would  bo 
conclusive  evidence  for  all  time  within  that  period.  If,  therefore,  you  [828]  proved 
the  payment  of  a  modus  sixty  years  ago,  but  did  not  prove  it  to  have  been  paid  in 
the  fifty-eighth  year,  you  would  not  necessarily  fail ;  but  if  your  proof  only  extended 
over  the  last  fifty-nine  years,  it  would  not  do. 

Platt,  B.,  concurred. 

Rule  discharged. 

James  v.  Williams.  Feb.  22,  1845. — To  a  declaration  in  assumpsit  by  indorsee 
against  acceptor  of  a  bill  of  exchange  for  £100,  the  defendant  pleaded,  that,  after 
the  bill  became  due,  W.  delivered  to  the  plaintiff',  at  his  request,  cerUun  bills  of 
exchange  for  the  payment  of  certain  sums  of  money  therein  mentioned,  and 
amounting  in  the  whole  to  more  than  the  said  sum  of  £100,  and  to  a  large  and 
siiflicicnt  sum,  to  wit,  £3t^0,  for  and  on  account  of  the  sum  specified  in  the  bill 
of  exchange  in  the  declaration  mentioired,  and  all  damages  iV:c  ,  whicli  said  l)ills 
of  exchange  the  plaintifi'  took  and  received  from  W.,  for  and  on  account  of,  amongst 
other  things,  the  said  sum  of  money  in  the  declaration  mentioned,  and  all  damages 
itc.  ;  and  that  the  said  bills  of  exchange  were  paid  and  .satisficii  before  the  com- 
mencement of  the  suit,  and  when  they  became  due.  Replication,  that  they  were 
not  paid  and  satisfied  modo  et  forma : — Held,  after  verdict  for  the  defendant  on 
this  issue,  that  the  plaintiff  was  entitled  to  judgment  non  obstante  veredicto,  for 
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thai  the  plea  was  bad  in  substance,  for  not  shewing  that  the  bills  of  exchange 
delivered  to  the  plaintiff  were  negotiable  instruments  in  his  hands. 

[S.  C.  2  D.  &  L.  713;  14  L.  J.  Ex.  220;  affirmed  1848,  2  Ex.  798.] 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange  for  £100.  Plea,  that, 
after  the  said  bill  of  exchange  had  become  due  and  payable,  one  Philip  Watkins 
delivered  to  the  plaintift',  at  his  request,  divers  bills  of  exchange  for  the  payment  of 
certain  sums  of  money  therein  respectively  mentioned,  and  amounting  in  the  whole 
to  more  than  the  said  sum  of  £100,  and  to  a  large  and  sufficient  sum  of  money,  to 
wit,  the  sum  of  £3^0,  for  and  on  account  of,  amongst  other  things,  the  said  sum  of 
money  specified  in  the  said  bill  of  exchange  in  the  declai'ation  mentioned,  and  all 
damages  &c.,  which  said  bills  of  exchange  the  plaintiff'  then  took  and  received  from 
the  said  P.  Watkins  for  and  on  account  of,  amongst  other  things,  the  said  sum  of 
money  in  the  declaration  mentioned,  and  the  damages  sustained  by  the  plaintiff  in 
respect  thereof ;  and  that  the  said  several  bills  of  exchange  were  respectively  paid 
and  satisfied  before  the  commencement  of  this  suit,  [829]  to  wit,  when  they  respectively 
became  due  and  payable.     Verification. 

Replication,  that  the  said  bills  of  exchange  were  not  paid  and  satisfied,  modo 
et  forma. 

At  the  trial,  before  Eolfe,  B.,  at  the  last  assizes  for  Glamorganshire,  the  defendant 
obtained  a  verdict  on  this  issue. 

Chilton,  in  Michaelmas  Term  last,  obtained  a  rule  to  shew  cause  why  judgment 
should  not  be  entered  for  the  plaintift"  non  obstante  veredicto.  On  a  former  day  of 
these  sittings  (February  19), 

E.  V.  Williams  and  Benson  shewed  cause.  The  plea  is  sufficient.  It  alleges  that 
Watkins  delivered  to  the  plaintift'  bills  of  exchange  amounting  to  more  than  £100, 
the  amount  of  the  bill  declared  on,  and  to  a  large  and  sufficient  sum,  to  wit,  £380, 
for  and  on  account  of,  amongst  other  things,  the  sum  of  money  specified  in  the  bill 
of  exchange  in  the  declaiation  mentioned,  and  all  damages  in  respect  thereof.  Now, 
the  case  of  Keaidake  v.  Morgan  (5  T.  R.  513)  established,  that  a  plea  that  the  defen- 
dant indorsed  a  promissory  note  to  the  plaintiff' "  for  and  on  account  of  "  the  debt 
claimed  in  the  declaration,  was  a  good  defence  ;  on  the  ground  that  the  acceptance 
by  the  plaintiff'  of  a  negotiable  instrument,  on  account  of  the  debt,  must  be  taken 
[)rima  facie  to  amount  to  satisfaction,  unless  it  remained  unpaid  in  the  possession 
of  the  plaintiff'  without  any  laches  of  his.  So,  in  Mercer  v.  Cheese  (4  Man.  &  Gr.  804  ; 
5  Scott,  N.  R.  GG4),  where,  in  assumpsit,  the  defendants  pleaded,  as  to  £150,  parcel 
&c.,  that  one  T.  M.,  who  was  jointly  liable  with  them,  accepted  a  bill  drawn  upon  him  by 
the  plaintiff',  and  that  the  plaintiff'  took  and  received  the  said  bill  from  T.  M.  for  and  on 
account  of  the  said  sum  of  £150,  parcel  &c.,  it  was  assumed  by  the  Court  that 
[830]  the  plea  was  a  sufficient  answer,  and  the  only  question  mooted  was,  how  far  it 
lay  upon  the  plaintiff'  to  rebut  the  prima  facie  case  established  by  the  plea.  Maillard 
v.  Tlie  Duke  of  Argijle  (6  Man.  &  Gr.  40)  and  Kendrkk  v.  Loriiax  (2  C.  &  J.  405)  are 
authorities  to  the  same  eff'ect.  And  here  the  jury  have  found  that  the  bills  given  by 
Watkins  were  paid  at  maturity,  and  the  plea,  therefore,  after  that  finding,  is  the 
same  as  if  it  had  stated  expressly  that  the  bills  were  accepted  in  satisfaction.  It 
will  be  said,  however,  that  this  case  is  not  within  the  principle  established  by 
Kcardako  v.  Morgan,  because  here  the  statement  is  not  that  the  bills  were  given  by 
Watkins  for  and  on  account  of  the  bill  mentioned  in  the  declaration  alone,  but  for 
and  on  account  of  that  bill,  amongst  other  things,  and  that  it  does  not  appear  by  any 
express  averment  but  that  the  other  matters,  in  respect  of  which  they  were  given, 
might  have  amounted  to  their  full  value.  But  the  plea  alleges  that  the  bills  of 
exchange  amounted  to  more  than  £100,  and  to  a  large  and  sufficient  sum;  and,  after 
pleading  over,  the  Court  will  give  those  words  the  same  favourable  consti'uction  as 
they  would  have  received  after  verdict,  that  is,  that  they  mean  a  sum  sufficient  to 
cover  all  the  demands  in  respect  of  which  the  bills  were  gi\'en  :  Avery  v.  Hoole 
(Cowp.  825),  Lord  Huutingtoiver  v.  Gardiner  (1  B.  &  C.  297  ;  2  D.  &  R.  450),  Fletclm' 
v.  Fogsoit  (3  B.  &  C.  192  ;  5  D.  &  R.  1),  IMson  v.  Middleton  (6  B.  &  C.  295  ;  9  D.  & 
R.  249),  France  v.  Ifhile  (1  Man.  &  Gr.  731  ;  1  Scott,  N.  R.  604). 

Chilton  and  Welsby,  contn\.  It  is  too  late  now  to  dispute  the  doctrine  laid  down 
in  Kearslake  v.  Morgan,  although  that  was  a  great  relax.'ition  of  the  ancient  strict  rule 
of  pleading  in  accord   and  satisfaction  ;  but  that  case  is   materially  distinguishable 
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from  the  present.  There  [831]  the  plea  was,  as  to  41.  14s.  6d.,  parcel,  &c.,  that 
W.  P.,  before  the  commencement  of  the  suit,  made  his  note  in  writing,  &c.,  whereby 
he  promised  to  pay  to  the  defendant,  or  his  order,  Ac,  £10;  that  the  defendant 
afterwards,  and  before  the  time  appointed  by  the  said  note  for  the  |)ayment  of  the 
said  sum  of  money  therein  mentioned,  to  wit,  on  -fee.,  for  and  on  account  of  the  said 
sum  of  tl.  14s.  6d.  ami  of  a  certain  other  sum  of  51.  .5s.  6d  paid  by  the  plaintill's  to 
the  defendant,  made  his  indorsement  in  writing  on  the  said  note,  and  then  and  there 
delivered  the  said  note,  with  the  said  indorsement  thereon,  to  the  plaintiffs,  by  which 
said  indorsement  and  delivery  the  defendant  appointed  the  contents  of  the  said  note 
to  be  paid  to  the  plaintiffs  ;  and  th;it  the  plaintiffs  then  and  there  accepted  and 
received  the  said  note  for  and  on  account  of  the  said  several  sums  of  41.  14s.  6d.  and 
51.  5s.  6d.  As  the  Court  gave  no  reasons  for  their  decision,  it  must  be  presumed  that 
it  proceeded  upon  the  whole  plea  taken  together.  Now,  that  plea  shewed  that  the 
amoutit  of  the  promissory  note  exceeded  the  sum  as  to  which  it  was  pleaded,  that  it 
was  payable  to  the  defendant's  order,  and,  before  it  became  due,  was  indorsed  by  him 
to  the  plaintiff.  It  clcai'ly  appeared,  therefore,  that  it  was  a  negotiable  instrument, 
available  to  the  plaintiffs  for  the  purpose  of  satisfying  the  debt.  In  Mcharthon  v.  Ruk- 
maii,  which  is  cited  in  the  alignment  in  Kear^Iake  v.  Morgan,  Lord  Mansfield  said,  "  that  a 
bill  of  exchange,  unless  there  were  an  agreement  that  it  should  be  so,  was  no  satisfaction  ; 
but  that  this  was  a  bill  accepted  by  the  party,  and  negotiable,  and  that  was  payment." 
The  principle  of  the  decision  is,  as  stated  by  Pollock,  C.  B.,  in  Griffitlut  v.  Ozvun  (ante,  58), 
that,  "  if  the  creditor  accepts  a  promissory  note,  or  an  order  for  the  payment  of  money, 
on  account  of  the  debt,  that  is  a  sort  of  qualified  [832]  and  conditional  payment,  and 
may  be  so  pleaded."  But  that  can  only  apply  to  an  instrument  which  is  negotiable 
and  available  in  the  hands  of  the  plaintiff.  Now  here  the  plea  does  not  shew  what 
was  the  amount  of  the  bills  given  to  the  plaintiff  by  Watkins ;  it  merely  states  that 
they  amounted  to  more  than  £100,  and  to  a  large  and  sufficient  sum,  to  wit,  £380: 
nor  does  it  shew  that  the)'  were  payable  to  ordei',  or  to  bearer,  or  that  they  were 
indorsed  to  the  plaintiff,  or  that  they  were  ruiniing  when  delivered  to  him  ;  for 
aught  that  appears,  they  may  have  been  paid  and  satisfied  before  the  delivery  of 
them  to  the  plaintiff.  [On  this  point,  Aahton  v.  Free.stun  (2  Man.  &  Gr.  1  ;  2  Scott, 
N.  R.  273)  and  Gallowai/  v.  Jackson  (3  Man.  &  Gr.  960  ;  3  Scott,  N.  K.  753)  were 
referred  to.]  Secondly,  the  words,  "  a  large  and  suflicient  sum  of  money  "  are  not 
ambiguous  merely — they  arc  insensible  ;  it  does  not  at  all  appeal-  for  what  amount 
or  thing  the  bills  delivered  were  suflicient.  It  is,  in  truth,  no  more  than  if  the  plea 
had  called  it  "  a  large  and  handsome  sum  of  money."  l^leading  over  helps  only  such 
material  averments  as  are  well  pleaded  in  substance. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Ar.UEKHON,  B.  In  this  case,  Mr.  Chilton  moved  to  enter  the  judgment  for  the 
plaintiff  non  obstante  veredicto,  on  the  ground  that  the  plea  was  bad.  The  plea  stated, 
that  one  Watkins  had  delivered  to  the  plaintifi'  certain  bills  of  exchange,  amounting 
to  more  than  the  sum  of  £100,  which  was  the  amount  of  the  bill  of  exchange  for 
which  the  action  was  brought,  and  also  amounting  to  a  large  and  sufficient  sum,  for 
and  on  account  of,  among  other  things,  [833]  the  sum  of  moTiey  mentioned  in  the  bill 
of  exchange  in  ([uestion.  Now,  the  rule  which  is  laid  down  in  Kearslake  v.  Monjan, 
and  which  has  been  confirmed  in  modern  cases  in  this  Court,  is,  that  when  bills  of 
exchange  are  stated  to  have  been  delivered  for  and  on  account  of  a  promissory  note 
or  any  other  sum  in  the  declaration  mentioned,  then  it  is  to  be  taken  as  a  conditional 
payment:  l)ut  this  rule  is  confined  to  negotiable  instruments  alone,  and  it  must  appear 
on  the  face  of  the  plea  that  the  plaintiff  took  an  interest  in  the  negotiable  instrument. 
Now,  all  that  appears  on  the  face  of  this  plea  is,  that  the  defen(iant  delivered  these 
bills  of  exchange,  which  are  not  stated  to  be  payable  to  bearer  or  to  order  for  and 
on  account  of  the  debt  in  the  declaration  mentioned.  There  is  no  avei'ment  in  the 
plea  which  calls  upon  the  defendant  to  shew  that  these  were  negotiable  bills  ;  and, 
in  the  absence  of  any  averment  which  makes  it  at  all  necessary  for  the  defendant,  in 
case  any  issue  had  been  taken  upon  it,  to  have  proved  that  fact,  the  plea  is  bad  in 
substance;  and  though  we  agi-ec  in  the  view  which  Mr.  Williams  took  in  his  argu- 
ment, that,  after  pleading  over,  yon  must  give  to  every  averment  in  the  jjlca  a  sense, 
if  it  contains  ambiguous  words,  which  would  make  the  j)lea  good  rather  than  bad, 
yet  ill  this  case  there  are  no  words  tending  to  shew  that  these  bills  of  oxchango  were 
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negotiable,  and  consequently  there  are  no  words  to  which  that  principle  can  apply. 
We  give  no  judgment  upon  the  question  whether  or  not  the  other  words  in  the  plea 
on  which  Mr.  Williams  relied  would  have  done,  but  we  entertain  great  doubt  whether 
the  averment  of  the  bills  of  exchange  amounting  to  "a  large  and  sufficient  sum" 
would  not  be  enough  to  make  the  plea  valid,  by  treating  the  sufKciency  as  adequate 
to  discharge,  not  merely  the  debt  in  the  declaration  mentioned,  but  also  the  other 
things  for  or  on  account  of  which  they  are  alleged  in  the  plea  to  have  been  given. 
Upon  the  whole,  we  think  the  plea  is  bad  in  sub-[834]-stance,  and  that  the  rule  for 
entering  the  judgment  for  the  plaintiff  on  the  first  issue,  non  obstante  veredicto,  must 
be  made  absolute. 
Rule  absolute. 

David  Lewis  v.  Eead  and  Others.  Feb.  22,  1845. — A  landlord  authorized  bailiffs 
to  distrain  for  rent  due  to  him  from  his  tenant  of  a  farm,  directing  them  not  to 
take  anything  except  on  the  demised  premises.  The  bailiffs  distrained  cattle  of 
another  person  (supposing  them  to  be  the  tenant's)  beyond  the  boundary  of  the 
farm  :  the  cattle  were  sold,  and  the  landlord  received  the  proceeds  : — Held,  that 
the  landlord  was  not  liable  in  trover  for  the  value  of  the  cattle,  unless  it  were 
found  by  the  jury  that  he  ratified  the  act  of  the  bailiffs  with  knowledge  of  the 
irregularity,  or  that  he  chose,  without  inquiry,  to  take  the  lisk  upon  himself, 
and  to  adopt  the  whole  of  their  acts. 

[S.  C.  14  L.  J.  Ex  295.     Applied,  Freeman  v.  Eosher,  1849,  13  Q.  B.  780. 
Referred  to,  Lowe  v.  Dmiing,  [1906]  2  K.  B.  772.] 

Case.  The  first  count  was  for  illegally  distraining  and  selling  the  cattle  of  the 
plaintiff'  for  rent  due  to  the  defendant  Read  from  one  John  Lewis,  without  duly 
appraising  the  same ;  the  second  count  was  in  trover ;  the  third  was  for  selliug  them 
for  less  than  the  best  price.  Plea,  not  guilty,  by  statute.  At  the  trial,  before  Cole- 
ridge, J.,  at  the  last  assizes  for  Montgomeryshire,  it  appeared  that  the  plaintiff"s 
brother,  John  Lewis,  was  tenant  from  year  to  year  to  the  defendant  Mr.  Crewe  Read, 
of  a  mill  and  farm  called  Aberborthen,  and  a  mountain  sheep-walk  called  Penybryn  : 
and  that,  being  in  arrear  with  his  rent,  the  other  defendants,  by  the  verbal  direction 
of  a  Mr.  Owens,  who  was  Mr.  Read's  general  agent  for  the  management  of  his  estate, 
on  the  11th  May,  1844,  distrained  about  forty  sheep  belonging  to  the  plaintiff  to 
satisfy  the  rent,  which  were  sold,  under  Mr.  Owen's  directions,  for  141.  15s.  Mr. 
Owens  had  expressly  directed  the  defendants  not  to  take  anything  but  what  they 
should  find  on  Aberborthen  or  on  Penybryn.  The  main  questions  in  the  cause  were, 
first,  whether  the  sheep  (which  were  clearly  shewn  to  be  the  property  of  the  plaintiff, 
and  not  of  John  Lewis)  were  or  were  not  distrained  upon  the  sheep-walk  of  Penybryn, 
or  beyond  its  boundary ;  and,  secondly,  whether,  at  the  time  of  the  distress,  John 
Lewis's  tenancy  in,  or  possession  of  the  farm  and  sheep  walk  continued  :  on  both 
which  points  there  was  conflicting  evidence.  It  appeared  that  the  defendants  had 
[835]  in  the  first  instance  seized  about  a  dozen  sheep,  which  they  found  on  the  Peny- 
bryn mountain,  and  that,  while  they  were  driving  them  down,  and  somewhere  very 
near  the  boundary  of  the  Penybryn  sheep-walk,  these  were  joined  by  the  other  sheep, 
which  had  been  straying  upon  an  adjoining  sheep-walk  belonging  to  another  farm. 
Mr.  Owens  received  the  proceeds  of  the  sale  of  the  sheep,  and  accounted  for  the  money 
to  Mr.  Read  ;  but  there  was  no  direct  evidence  that  either  Mr.  Owens  or  Mr.  Read 
was  informed  where  the  sheep  were  taken,  or  had  any  distinct  knowledge  that  the 
distress  was  not  made  on  the  Penybryn  sheep-walk.  The  learned  Judge,  in  summing 
up,  told  the  jury,  that,  if  the  sheep  were  distrained  off  the  Penybryn  sheep-walk, 
although  it  might  be  so  near  the  boundary  as  to  amount  to  a  mere  irregularity  in  the 
bailiff's  ;  or  if,  at  the  time  of  the  distress,  the  tenancy  of  John  Lewis  in  Penybryn  had 
determined,  and  he  did  not  continue  in  possession  of  it,  the  defendants  were  all  liable 
on  the  count  in  trover.  The  jury  found,  that  the  first  lot  of  sheep  were  taken  on 
Penybryn,  but  that  there  was  no  evidence  to  satisfy  them  where  the  others  were  taken  ; 
and  that,  at  the  time  of  the  distress,  John  Lewis  had  ceased  to  be  the  tenant,  and  did 
not  continue  in  possession  of  Penybryn  ;  and  thereupon,  under  the  direction  of  the 
learned  Judge,  a  verdict  was  entered  for  the  plaintiff'  against  all  the  defendants  on  the 
count  in  trover,  damages  141.  15s, 
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Welshy,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection  ;  contending,  that,  without  evidence  of  the  ratification  by  the 
defendant  Kead  of  the  irregularity  in  the  execution  of  the  distress,  with  knowledge 
of  such  irregularity,  he  could  not  be  liable  in  trover  ;  that  thei-e  was  no  evidence  of 
such  ratification,  or,  if  there  were,  that  the  question  had  not  been  left  to  the  jury. 

[836]  W.  Yardley  and  E.  Beavan  (with  whom  were  Jervis  and  Wilkin)  now  shewed 
cause.  First,  the  sale  of  the  sheep,  the  proceeds  of  which  were  received  Ijy  the  defen- 
dant Read,  was  a  conversion  for  which  he  was  clearly  liable  on  the  count  in  trover. 
[Parke,  B.  But  then  you  must  shew  a  joint  conversion,  and  there  was  no  evidence 
that  the  other  defendants  took  part  in  the  sale.]  Secondly,  the  whole  transaction, 
from  the  original  seizure  down  to  the  sale  of  the  sheep,  may  be  regarded  as  one  con- 
tinuing conversion,  to  different  parts  of  which  all  the  defendants  were  parties ;  the 
bailiff's  by  the  actual  seizure,  and  the  defendant  Read  by  directing  through  his  agent, 
the  sale  of  the  sheep,  and  receiving  the  proceeds  of  it.  But,  even  supposing  that  the 
original  seizure  is  to  be  regarded  as  the  conversion  complained  of,  there  was  sufficient 
evidence  of  a  ratification  by  the  defendant  Read  of  the  illegal  act  of  the  other  defen- 
dants in  making  the  seizure.  It  appeared  that  Mr.  Owens  was  his  general  agent  for 
the  management  of  his  estate  ;  and  the  receipt  by  him,  through  such  agent,  of  the 
proceeds  of  the  illegal  distress,  without  inquiring  into  the  circumstances,  was  sufficient 
evidence  against  him  that  he  adopted  the  acts  of  the  bailifis  done  on  his  behalf. 

Welsby,  (with  whom  was  Townsend),  in  support  of  the  rule.  The  conversion 
complained  of  at  the  trial  clearly  was  the  original  seizure  of  the  sheep,  and  not  the 
sale.  The  previous  authority  did  not  warrant  the  seizure  oft'  Penybryn  ;  and  there 
was  no  evidence  of  a  ratification  by  the  defendant  Read  of  that  illegal  seizure.  A 
party  cannot  be  made  a  wrongdoer  by  his  merely  receiving  the  proceeds  of  a  distress 
made  for  his  benefit,  unless  he  knew  it  to  have  been  wrongfully'  made.  At  all  events, 
the  question  of  ratification  ought  to  have  been  left  to  the  jury.  [He  was  then  stopped 
by  the  Court.] 

[837J  Pakke,  B.  I  am  afraid  the  rule  must  be  absolute.  There  is  no  doubt 
that  the  acts  of  the  defendant  Read,  in  directing,  through  his  agent  Owens,  the  sale 
of  the  sheep,  and  receiving  the  proceeds,  were  a  sufficient  ratification  of  the  act  of 
the  bailirt's  in  making  the  distress,  as  to  such  of  the  sheep  as  were  taken  on  the  Penybryn 
sheep-walk,  because  the  taking  of  them  was  within  the  original  authority  given  to  tihe 
bailiffs  by  Owens  as  the  agent  of  Read.  But  as  to  the  others,  which  were  not  proved 
to  have  been  taken  on  Penybryn,  and  as  to  which,  therefore,  the  authority  was  not 
followed,  Mr.  Read  could  not  be  liable  in  trover,  unless  he  ratified  the  act  of  the 
bailiffs,  with  knowledge  that  they  took  the  sheep  elsewhere  than  on  Penybryn  ;  or 
unless  he  meant  to  take  upon  himself,  without  inquiry,  the  risk  of  any  irregularity 
which  they  might  have  committed,  and  to  adopt  all  their  acts.  There  appears  to 
have  been  evidence  quite  sufficient  to  warrant  the  jiny  in  coming  lo  the  conclusion, 
that  he  did,  in  this  sense,  ratify  the  acts  of  the  other  defendants  ;  but,  as  this  question 
w:is  not  left  to  the  jury,  the  defendant  is  entitled  to  a  new  trial. 

Aldek,son,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 


[838]  Wood  v.  Leadbitter.  Feb.  22,  184.5.— To  an  action  of  trespass  for  assault 
and  false  imprisonment,  the  defendant  pleaded,  that,  at  the  time  of  the  supposed 
trespass,  the  plaintiff'  was  in  a  close  of  Lord  E.,  and  that  the  plaintiff',  as  the 
servant  of  Lord  E.,  and  by  his  command,  mollit-er  manus  imposuit  on  the  plaintiff 
to  remove  him  from  the  said  close,  which  was  the  trespass  complained  of.  The 
plaintiff  replied,  that  he  was  in  the  close  by  the  leave  and  license  of  Lord  E. ; 
which  was  traversed  by  the  rejoinder.  The  evidence  was,  that  Lord  E.  was 
steward  of  the  Doncaster  races ;  that  tickets  of  admission  to  the  Grand  Stand 
were  issued,  with  his  sanction,  and  sold  for  a  guinea  each,  entitling  the  holders 
to  come  into  the  stand,  and  the  inclosure  round  it,  during  the  races  ;  that  the 
plaintiff"  bought  one  of  the  tickets,  and  was  in  the  inclosure  during  the  races  ; 
that  the  defendant,  by  the  order  of  Lord  E.,  desired  him  to  leave  it,  and,  on  his 
refusing  to  do  so,  the  defendant,  after  a  reasonable  time  had  elapsed  for  his 
quitting  it,  put  him  out,  using  no  unneces.sary  violence,  liut  not  returning  the 
guinea:— Held,  that  on  this  evidence  the  jury  were  properly  directed  to  find  the 
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issue  for  the  defendant. — A  right  to  come  and  remain  for  a  certain  time  on  the 
land  of  another  can  be  granted  only  by  deed ;  and  a  parol  license  to  do  so, 
though  money  be  paid  for  it,  is  revocable  at  any  time,  and  without  paying  back 
the  money. 

[S.  C.  14  L.  J.  Ex.  161  ;  9  Jur.  187.  Questioned,  Lowe  v.  Jdams,  [1901]  2  Ch.  598  ; 
Burst  V.  Picture  Theatres,  Limited,  [1915]  1  K.  B.  1.  Distinguished,  Vaughan  v. 
Hainpson,  1875,  33  L.  T.  15  ;  Butler  v.  Manchester,  Sheffield  and  Lincolnshire  liaihvai/, 
1888,  21  Q.  B.  L).  207;  Kerrison  v.  Smith,  [1897]  2  Q.  B.  445;  London  County 
Council  V.  Dundas,  [1904]  P.  32.  Applied,  Cornish  v.  Stubhs,  1870,  L.  R.  5  C.  P. 
340;  M'Manus  v.  Coob;  1887,  35  Ch.  D.  681.  Referred  to,  Euans  v.  Bobins,  1862, 
1  H.  &  C.  302:  affirmed  2  H.  &  C.  410;  JVelh  v.  Kingston-upnn-HuU,  1875, 
L.  R.  10  C.  P.  409;  Atkinson  v.  King,  1878,  2  L.  R.  Ir.  320;  Aldin  v.  Latimer, 
1894]  2  Ch.  437  ;  mison  v.  Tavener,  [1901]  1  Ch.  579  ;  Jones  v.  Earl  Tankerville, 
;i909]  2  Ch.  445  ;  Millbourn  v.  Lyons,  [1914]  2  Ch.  235.] 

Trespass  for  assault  and  false  impiLsonment.  Plea,  that,  at  the  time  of  the  said 
supposed  trespass,  the  plaintiff'  was  in  a  certain  close  of  the  Earl  of  Eglintoun,  and 
that  the  defendant,  as  the  servant  of  Lord  Eglintoun,  and  by  his  command,  gently 
laid  his  hands  upon  the  plaintiff,  in  order  to  remove  him  from  the  said  close,  using  no 
unnecessary  violence  in  so  doing,  which  is  the  same  supposed  trespass  in  the  declara- 
tion mentioned,  &c.  Replication,  that,  at  the  time  of  the  said  removal,  the  plaintiff 
was  in  the  said  close  by  the  leave  and  license  of  Lord  Eglintoun.  Rejoinder,  traversing 
the  leave  and  license,  and  issue  thereon. 

At  the  trial,  before  Rolfe,  B.,  at  the  Middlesex  Sittings  after  last  Trinity  Term, 
the  facts  appeared  to  be  these : — The  Earl  of  Eglintoun  was  steward  of  the  Doncaster 
races,  1843.  Tickets  for  admission  to  the  Grand  Stand,  which  were  issued  under  the 
authority  of  the  stewards,  were  sold  in  the  town  for  a  guinea  each,  and  it  was  under- 
stood that  they  entitled  the  holders  to  come  into  the  stand,  and  the  inclosure 
surrounding  it,  during  every  day  of  the  races,  which  lasted  foui'  days.  The  plaintiff' 
purchased  one  of  these  tickets,  and  came  into  the  inclosure  on  one  of  the  race  days  ; 
and  while  the  races  were  going  on,  the  defendant,  who  was  an  officer  of  police,  by  the 
order  of  Lo'd  Eglintoun,  desired  him  to  go  out  of  the  inclosure,  (in  consequence  of 
some  alleged  malpractices  of  his  on  a  former  occasion,  connected  with  the  turf),  telling 
him  that  if  he  did  not  do  so,  force  would  be  used  to  turn  him  out.  The  plaintiff 
refused  to  [839]  depart,  whereupon  the  defendant,  by  the  order  of  Loi-d  Eglintoun, 
took  him  by  the  arm  and  forced  him  out,  using  no  unnecessary  violence. 

The  learned  Judge  directed  the  jury,  that,  assuming  the  ticket  to  have  been  sold 
to  the  plaintiff"  under  the  sanction  of  Lord  Eglintoun,  it  still  was  lawful  for  Lord 
Eglintoun,  without  returning  the  guinea,  and  without  assigning  any  reason,  to  order 
the  plaintiff'  to  quit  the  inclosure,  which,  on  this  record,  was  admitted  to  be  his 
property  ;  and  that,  if  the  jury  were  satisfied  that  notice  was  given  to  the  plaintiff, 
requiring  him  to  quit  the  ground,  and  that,  before  he  was  forcibly  removed  by  the 
defendant,  a  reasonable  time  had  elapsed  during  which  he  might  have  gone  away 
voluntarih',  then  the  plaintiff  was  not,  at  the  time  of  the  removal,  on  the  ground  by 
the  leave  and  license  of  Lord  Eglintoun.  Upon  this  direction,  the  jury  found  a 
verdict  for  the  defendant  on  this  issue. 

In  Michaelmas  Term,  Jervis  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection  ;  contending,  that,  under  the  circumstances,  the  license  to  come  into  the 
inclosure  during  the  races,  given  upon  the  purchase  of  the  ticket,  was  not  revocable 
during  the  races,  or,  at  all  events,  not  without  returning  the  price  of  the  ticket,  and 
thei'efore  that  the  plaintiff  remained  there,  at  the  time  of  the  trespass,  by  the  leave 
and  license  of  Lord  Eglintoun.  In  Hilary  Term,  (Jan.  17th),  cause  was  shewn  against 
the  rule  by 

Kelly,  Woitley,  Martin,  and  Peacock;  and  on  subsequent  days  (Jan.  18th  and 
21st) 

Jervis,  Humfrey,  and  Petersdorft' were  heard  in  support  of  the  rule. 

The  arguments  and  authorities  tire  so  fully  stated  and  considered  in  the  judgment, 
that  it  appears  to  be  unnecessary  to  report  them  in  detail.  The  following  authorities 
[840]  were  referred  to  and  commented  on: — Termes  de  la  Ley,  title  "Easement"; 
Gale  and  Whatley  on  Easements,  18,  33;  Bro.  Abr.,  Licences,  pi.  9,  15;  Co.  Litt. 
9  b. ;  2  Bla.  Comm.  20  ;  Shep.  Touchst.  231  ;  Com.  Dig.,  Pleader,  (3  M.),  42 ;  Duchess 
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of  Suffolk's  case,  13  H.  7,  f.  13  ;  TFebb  v.  Patermster  (3  Roll.  Rep.  143,  152  ;  Poph.  151 ; 
Palmer,  71  :  Godb.  282;  S.  C.  nom.  I'lumcr  v.  U'ehh,  Nov,  98),  Iloxhns  v.  Bobbins 
(2  Ventr.  123,  163),  Bradley  v.  Gill  (1  Lutw.  69),  fFood  v.  Lake  (Sayer,  3),  Dennett  v. 
Grover  (Willes,  195),  Mai/or  of  Xoiihamplon  v.  irard  (1  Wils.  107;  2  Str.  1238), 
Buckeridge  v.  Ingram  (2  Ves.  jun.  652),  Fentiman  v.  Smith  (4  East,  107),  Winter  v. 
Brockvcell  (8  East,  308),  Z)oe  c?.  i^o/«y  v.  JVilscni  (11  East,  56),  Clifford  v.  Brandon 
(2  Camp.  358),  Dilcham  v.  jSotk/  (3  Camp.  524),  TH^/er  v.  ^Fo/ers  (7  Taunt.  374),  Rex 
V.  Hagworlhingham  (1  B.  &  Cr.  634;  3  D.  &  R.  16),  Heidins  v.  Shippam  (5  B.  &  C. 
222 ;  7  D.  &  R.  783),  AVyan  v.  fFJiistler  (8  B.  &  C.  288 ;  2  Man.  &  R.  318),  Lij^ns  v. 
Inqe  (7  Bing.  682  ;  5  M.  &  P.  712),  Cocker  v.  Cotpper  (1  C.  M.  &  R.  418),  Carrington 
V.  Roots  (2  M.  efe  W.  248),  i)Vi(?(7es  v.  Blanchard  (1  Ad.  &  Ell.  536;  4  Ad.  &  Ell.  176), 
Bird  V.  Higginson  (2  Ad.  &  Ell.  696  ;  6  Ad.  &  Ell.  824),  Wallk  v.  Harrison  (4  M.  & 
W.  538),  Thomas  v.  Mar.?^  (5  C.  &  P.  596),  JViUiams  v.  Morris  (8  M.  &  W.  488),  /Fofxi 
V.  Manley  (11  Ad.  &  Ell.  34 ;  3  Per.  &  D.  5). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  This  was  an  action  tried  before  my  Brother  Rolfe  at  the  sittings 
after  last  Trinity  Term.  It  was  an  action  for  an  assault  and  false  imprisonment. 
The  [841]  plea  (on  which  alone  any  question  arose)  was,  that  at  the  time  of  the 
alleged  trespass  the  plaintiff  was  in  a  certain  close  of  Lord  Eglintoun,  and  the  defen- 
dant, as  the  servant  of  Lord  Eglintoun,  and  by  his  command,  laid  his  hands  upon  the 
plaintiff  in  order  to  remove  him  from  the  said  close,  using  no  unnecessary  violence. 
Replication,  that,  at  the  time  of  such  removal,  the  plaintiff  was  in  the  said  close  by 
the  leave  and  license  of  Lord  Eglintoun.  The  leave  and  license  was  traversed  by  the 
defendant,  and  issue  was  joined  on  that  traverse.  On  the  trial  it  appeared  that  the 
place  from  which  the  plaintiff  was  removed  by  the  defendant  was  the  inclosure 
attached  to  and  surrounding  the  great  stand  on  the  Doncaster  i  ace-course  ;  that  Lord 
Eglintoun  was  steward  of  the  races  there  in  the  year  1843;  that  tickets  were  sold  in 
the  town  of  Doncaster  at  one  guinea  each,  which  were  understood  to  entitle  the 
holders  to  come  into  the  stand,  and  the  inclosure  surrounding  it,  and  to  remain  there 
every  day  during  the  races.  These  tickets  were  not  signed  by  Lord  Eglintoun,  but 
it  must  be  assumed  that  they  were  issued  with  his  privity.  It  further  appeared,  that 
the  plaintiff,  having  purchiised  one  of  these  tickets,  came  to  the  stand  during  the  races 
of  the  year  1843,  and  was  there  or  in  the  inclosure  while  the  races  were  going  on,  and 
while  there,  and  during  the  races,  the  defendant,  by  the  order  of  Lord  Eglintoun, 
desired  him  to  depart,  and  gave  him  notice  that  if  he  did  not  go  away,  force  would  be 
used  to  turn  him  out.  It  must  be  assumed  that  the  plaintiff  had  in  no  respect  mis- 
conducted himself,  and  that,  if  he  had  not  been  required  to  depart,  his  coming  upon 
and  remaining  in  the  inclosure  would  have  been  an  act  justified  by  his  purchase  of 
the  ticket.  The  plaintiff  refused  to  go,  and  thereupon  the  defendant,  by  order  of 
Lord  Eglintoun,  forced  him  out,  without  returning  the  guinea,  using  no  unnecessary 
violence. 

My  Brother  Rolfe,  in  directing  the  jury,  told  them,  that,  [842]  even  assuming 
the  ticket  to  have  been  sold  to  the  plaintiff  under  the  sanction  of  Lord  Eglintoun, 
still  it  was  lawful  for  Lord  Eglintoun,  without  returning  the  guinea,  and  without 
assigning  any  reason  for  what  he  did,  to  order  the  plaintiff  to  quit  the  inclosure,  and 
that,  if  the  jury  were  satisfied  that  notice  was  given  by  Lord  Eglintoun  to  the 
plaintiff,  requiring  him  to  quit  the  ground,  and  that,  before  he  was  forcibly  removed 
by  the  defendant,  a  reasonable  time  had  elapsed,  during  which  he  might  conveniently 
have  gone  away,  then  the  plaintifr  was  not,  at  the  time  of  the  removal,  on  the  place 
in  question  by  the  leave  and  license  of  Lord  Eglintoun.  On  this  direction  the  jury 
found  a  verdict  for  the  defendant.  In  last  Michaelmas  term,  Mr.  Jervis  obtained  a 
rule  in'si  to  set  aside  the  verdict  for  misdirection,  on  the  ground,  that,  under  the 
circumstances.  Lord  Eglintoun  must  be  taken  to  have  given  the  plaintiff  leave  to  come 
into  and  remain  in  the  inclosure  during  the  races  ;  that  such  leave  was  not  revocable, 
at  all  events  without  returning  the  guinea  ;  and  so  that,  as  the  time  of  the  removal, 
the  plaintiff  was  in  the  inclosure  by  the  leave  and  license  of  Lord  Eglintoun.  Cause 
was  shewn  during  last  term,  and  the  question  was  argued  before  my  Brothers  Parke 
and  Rolfe  and  myself  ;  and  on  account  of  the  conflicting  authorities  cited  in  the 
argument,  we  took  time  to  consider  our  judgment,  which  we  are  now  prepared  to 
deliver. 

Ex.  Div.  i.\.— 1  2 
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That  no  incorporeal  inheritance  affecting  land  can  either  be  created  or  transferred 
otherwise  than  by  deed,  is  a  proposition  so  well  established,  that  it  would  be  mere 
pedantry  to  cite  authorities  in  its  support.  All  such  inheritances  are  said  emphatically 
to  lie  in  grant,  and  not  in  livery,  and  to  pass  by  mere  delivering  of  the  deed.  In  all 
the  authorities  and  text-books  on  the  subject,  a  deed  is  always  stated  or  assumed  to 
be  indispensably  requisite. 

And  although  the  older  authorities  speak  of  incorporeal  inheritances,  yet  there  is 
no  doubt  but  that  the  principle  [843]  does  not  depend  on  the  quality  of  interest 
granted  or  transferred,  but  on  the  nature  of  the  subject-matter :  a  right  of  common, 
for  instance,  which  is  a  profit  a  prendre,  or  a  right  of  way,  which  is  an  easement,  or 
right  in  nature  of  an  easement,  can  no  more  be  granted  or  conveyed  for  life  or  for 
years  without  a  deed,  than  in  fee  simple.  Now,  in  the  present  case,  the  right  claimed 
by  the  plaintiff  is  a  right,  during  a  portion  of  each  da}',  for  a  limited  number  of  days, 
to  pass  into  and  through  and  to  remain  in  a  certain  close  belonging  to  Lord  Eglintoun ; 
to  go  and  remain  where  if  he  went  and  remained,  he  would,  but  for  the  ticket,  be  a 
trespasser.  This  is  a  right  affecting  land  at  least  as  obviously  and  extensively  as 
a  right  of'vvay  over  the  land, — it  is  a  right  of  way  and  something  more  :  and  if  we  had 
to  decide  this  case  on  general  principles  only,  and  independently  of  authority,  it  would 
appear  to  us  perfectly  clear  that  no  such  right  can  be  created  otherwise  than  by  deed. 
The  plaintiff,  however,  in  this  case  argues,  that  he  is  not  driven  to  claim  the  right  in 
question  strictly  as  grantee.  He  contends,  that,  without  any  grant  from  Lord 
Egliutoun,  he  had  license  from  him  to  be  in  the  close  in  question  at  the  time  when  he 
was  turned  out,  and  that  such  license  was,  under  the  circumstances,  irrevocable.  And 
for  this  he  relies  mainlj'  on  four  cases,  which  he  considers  to  be  expressly  in  point  for  him, 
viz.  JFehb  v.  Paternoster,  reported  in  five  different  books,  namel\%  Palmer,  71  ;  Roll.  143 
and  152  ;  Noy,  98  ;  Popham,  1.51,  and  Godbolt,  -282  ;  H'ciod  v.  Lake  (Sayer,  3),  Tayler 
V.  IVaters  (7  taunt.  374),  and  Wood  v.  Mauley  (11  Ad.  &  E.  34  ;  3  Per.  &  D.  5). 

As  the  argument  of  the  plaintiff  rested  almost  entirely  on  the  authority  of  these 
four  cases,  it  is  very  important  to  look  to  them  minutely,  in  order  to  see  the  exact 
points  which  they  severally  decided. 

Before,  however,  we  proceed  to  this  investigation,  it  may  [844]  be  convenient  to 
consider  the  nature  of  a  license,  and  what  are  its  legal  incidents.  And,  for  this 
purpose,  we  cannot  do  better  than  refer  to  Lord  C.  J.  Vaughan's  elaborate  judgment 
in  the  case  of  Thomas  v.  Smrell,  as  it  appears  in  his  Reports.  The  question  there  was 
as  to  the  right  of  the  Crown  to  dispense  with  certain  statutes  regulating  the  sale  of 
■wine,  and  to  license  the  Vintners'  Company  to  do  certain  acts  notwithstanding  those 
statutes. 

In  the  course  of  his  judgment  the  Chief  Justice  says  (Vaughan,  351),  "A  dispensa- 
tion or  license  properly  passeth  no  interest,  nor  alters  or  transfers  property  in  anything, 
but  only  makes  an  action  lawful,  which  without  it  had  been  unlawful.  As  a  license 
to  go  beyond  the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house,  are  only 
actions  which,  without  licen.se,  had  been  unlawful.  But  a  license  to  hunt  in  a  man's 
park,  and  carry  away  the  deer  killed  to  his  own  use  ;  to  cut  down  a  tree  in  a  man's 
ground,  and  to  carry  it  away  the  next  day  after  to  his  own  use,  are  licenses  as  to  the 
acts  of  hunting  and  cutting  down  the  tree,  but  as  to  the  carrying  away  of  the  deer 
killed  and  tree  cut  down,  they  are  grants.  So,  to  license  a  man  to  eat  my  meat,  or 
to  fire  the  wood  in  my  chimney  to  warm  him  by,  as  to  the  actions  of  eating,  firing 
my  wood,  and  warming  him,  they  are  licenses ;  but  it  is  consequent  necessarily  to 
those  actions  that  my  property  may  be  destroyed  in  the  meat  eaten,  and  in  the  wood 
burnt.  So  as  in  some  cases,  by  consequent  and  not  directly,  and  as  its  effect,  a 
dispensation  or  license  may  destroy  and  alter  property." 

Now,  attending  to  this  passage,  in  conjunction  with  the  title  "License "in  Brooke's 
Abridgment,  from  which,  and  particularly  from  paragraph  15,  it  appears  that  a  license  is 
in  its  nature  revocable,  we  have  before  us  the  whole  principle  of  the  law  on  this  subject. 
A  mere  license  is  revocable :  but  that  which  is  called  a  license  is  often  sorae-[845] 
thing  more  than  a  license  ;  it  often  comprises  or  is  connected  with  a  grant,  and  then 
the  party  who  has  given  it  cannot  in  general  revoke  it,  so  as  to  defeat  his  grant,  to 
which  it  was  incident. 

It  may  further  be  observed,  that  a  license  under  seal  (provided  it  be  a  mere  license) 
is  as  revocable  as  a  license  by  parol ;  and,  on  the  other  hand,  a  license  by  parol,  coupled 
with  a  grant,  is  as  irrevocable  as  a  license  by  deed,  provided  only  that  the  grant  is  of 
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a  nat  ure  capable  of  being  made  by  parol.  But  where  there  is  a  license  bj'  parol, 
coupled  with  a  parol  grant,  or  pretended  grant,  of  something  which  is  incapable  of 
being  granted  otherwise  than  l)y  deed,  there  the  license  is  a  mere  license ;  it  is  not  an 
incident  to  a  valid  grant,  and  it  is  therefore  revocable.  Thus,  a  license  by  A.  to  hunt 
in  his  park,  whether  given  by  deed  or  by  parol,  is  revocable  ;  it  merely  renders  the 
act  of  hunting  lawful,  which,  without  the  license,  would  have  been  unlawful.  If  the 
license  be,  as  put  by  Chief  Justice  Vaughan,  a  license  not  only  to  hunt,  but  also  to 
take  away  the  deer  when  killed  to  his  own  use,  this  is  in  truth  a  grant  of  the  deer, 
with  a  license  annexed  to  come  on  the  land  :  and  supposing  the  grant  of  the  deer  to 
be  good,  then  the  license  would  be  irrevocable  by  the  party  who  had  given  it;  he 
would  be  estopped  from  defeating  his  own  grant,  or  act  in  the  nature  of  a  grant.  But 
suppose  the  ease  of  a  parol  license  to  come  on  my  lands,  and  there  to  make  a  water- 
course, to  flow  on  the  land  of  the  licensee.  In  such  a  case  there  is  no  valid  grant  of 
the  watercourse,  and  the  license  remains  a  mere  license,  and  therefore  capable  of  being 
revoked.  On  the  other  hand,  if  such  a  license  were  granted  by  deed,  then  the  question 
would  be  on  the  construction  of  the  deed,  whether  it  amounted  to  a  grant  of  the 
watercourse;  and  if  it  did,  then  the  license  would  be  irrevocable. 

Having  pi'emised  these  remarks  on  the  general  doctrine,  we  will  proceed  to  consider 
the  four  cases  relied  on  by  Mr.  [846]  Jervis  for  the  plaintifi'.  The  first  was  JVfbb  v. 
Paternoster.  That,  as  appeal's  from  the  report  in  Itolle,  was  an  action  of  trespass, 
brought  against  the  defendant  for  eating,  by  the  mouths  of  his  cattle,  the  plaintifl''s 
hay.  The  defendant  justified  under  Sir  William  Plummer,  the  owner  of  the  fee  of 
the  close  in  which  the  hay  was,  averring  that  Sir  W.  Plummer  leased  the  close  to  him, 
and  therefore,  as  lessee,  he  turned  his  cattle  into  the  close,  and  they  ate  the  hay.  The 
plaintitt'  replied,  that,  before  the  making  of  the  lease,  Sir  W.  Plummer  had  licensed 
him  to  place  the  haj'  on  the  close  till  he  could  conveniently  sell  it,  and  that,  before  he 
could  conveniently  sell  it,  Sir  W.  Plummer  leased  the  land  to  the  defendant.  The 
defendant  denuured  to  the  replication. 

From  the  arguments,  as  given  in  Kolle,  it  appears  that  the  plaintiff's  counsel,  who 
was  first  heard,  contended,  first,  that  the  license,  being  a  license  for  profit,  and  not 
merely  for  pleasure,  and  being  also  for  a  certain  time  only,  namely,  till  he  could  sell 
his  hay,  was  not  revocable  :  and,  secondly,  even  if  the  license  was  revocable,  still  that 
the  lease  to  the  defendant  was  an  implied,  and  not  an  express  revocation,  and  therefore 
was  inoperative  against  him  without  notice?  and  for  this  he  referred  to  Mallory's  case 
(5  ]{ep.  111).  To  this  latter  proposition  the  Court  appears  to  have  assented;  but 
Doddoiidge,  J.,  suggested,  that,  even  if  the  license  was  in  force,  still  the  licenser  did 
not  by  such  a  license  preclude  himself,  nor,  consequently,  his  tenant,  from  turning 
cattle  on  the  land,  and  that  the  licensee  ought  to  have  taken  care  to  protect  the  hay 
from  the  cattle.  As  to  this,  however,  the  Chief  Justice  expressed  a  doubt.  The 
defendant's  coimsel  was  heard  some  days  afterwards,  and  he  alleged  that  it  appeared 
by  the  record,  that  the  plaintiff  had  had  two  years  to  sell  his  hay  before  the  defendant's 
cattle  had  eaten  it ;  and  he  argued  [847]  that  the  Court  would  say,  as  matter  of  law, 
that  this  was  more  than  reasonable  time  ;  and  to  this  the  Court  assented.  The 
plaintiff's  counsel,  in  reply,  reverted  to  the  distinction  between  the  license  for  profit 
and  a  license  for  pleasure  ;  but  Dodderidgc  denied  it,  and  said  that  a  license  to  dig 
gravel,  though  a  license  for  profit,  is  revocable ;  and  he  said  that  the  true  distinction 
was  between  a  mere  license,  and  a  license  coupled  with  an  interest.  Judgment  was 
eventually  given  for  the  defendant,  on  the  ground  that  the  plaintiff  had  had  more  than 
reasonable  time  to  sell  the  hay. 

It  will  be  seen,  therefore,  that  the  only  two  points  decided  were,  first,  that  the 
question  of  reasonable  time  was  for  the  Court,  and  not  for  the  jury  ;  and,  secondly, 
that  two  years  was  more  than  a  reasonable  time.  The  decision,  therefore,  itself  has 
no  bcaiing  on  the  point  for  which  it  was  cited  ;  and  the  only  support  which  the  case 
afiords  to  the  doctiine  contended  for  by  the  present  plaintifl'  is  what  is  said,  in  the 
report  of  the  case  in  Popham,  to  have  been  agreed  by  the  Court,  namely,  that  a  license 
for  profit  for  a  term  certain  is  not  revocable ;  a  proposition  to  which,  with  the 
qualification  we  have  already  pointed  out,  we  entirely  accede.  It  is,  moreover,  by  no 
means  certain  that  the  license  in  JI'M  v.  PalernoHer  was  not  a  license  under  seal. 
The  defendant's  counsel  appears,  from  the  report  in  Kolle,  to  speak  of  the  pl-iintill'  as 
grantee  of  the  liberty  to  stack  hay,  &c.  ;  a  form  of  expression  not  very  appropriate,  if 
used  in  respect  of  a  party  who  had  a  mere   parol  license;  and   the  Chief  Justice, 
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according  to  the  report  in  Popham  and  Palmer,  says  that  the  plaintiff  had  an  interest 
which  charged  the  land,  into  whose  hands  soever  it  should  come.  And  Dodderidge,  J., 
according  to  the  report  in  Palmer,  arguing  that  the  lessee  certainly  might  turn  his 
cattle  into  his  own  field,  and  was  not  bound  to  stop  their  mouths,  says  it  was  folly  of 
the  plaintiff  that  he  did  not,  together  with  the  license,  take  a  covenant  [848]  that  it 
should  be  lawful  for  him  to  fence  the  hay  with  a  hedge.  From  these  expressions, 
(and  there  are  others  in  the  various  reports  of  the  case  having  a  similar  aspect),  it 
certainly  seems  possible  that  the  license  was  under  seal  ;  and  then  the  only  point 
would  be  that  which  alone  was  in  fact  decided,  namely,  whether,  supposing  the  plaintiff 
to  have  acquired  by  grant  a  right  to  stack  his  hay  on  the  land,  for  a  limited  time, 
that  limited  time  had  expired.  Even  supposing  the  license  to  have  been  a  mere 
parol  license,  yet  the  strong  probability  is,  that  Webb  had  purchased  the  hay  from 
Sir  W.  Plummer  as  a  growing  crop,  with  liberty  to  stack  it  on  the  land,  and  then  the 
parol  license  might  be  good  as  a  license  coupled  with  an  interest.  Be  this,  however, 
as  it  may,  the  decision,  as  we  have  already  pointed  out,  has  very  little,  or  rather  no 
bearing  on  the  case  before  us ;  and  the  judgment  of  Dodderidge,  J.,  as  given  both  in 
Eolle  and  Palmer,  is  in  strict  accordance  with  what  was  afterwards  laid  down  by 
Vaughan,  C.  J.,  and  which  we  consider  to  be  consonant  both  to  principle  and  authority. 

The  next  decision  in  order  of  time  is  that  of  JFood  v.  Lake,  in  Sayer,  p.  3.  There 
the  defendant  had,  by  a  parol  agreement,  given  liberty  to  the  plaintiff  to  stack  coals 
on  the  defendant's  land  for  a  term  of  seven  years.  After  the  plaintiff  had  enjoyed 
this  privilege  for  three  years,  the  defendant  locked  up  the  gate  of  the  close.  No 
report  is  given  in  Sayer  of  the  arguments  at  the  bar.  But  from  a  MS.  report  of  the 
same  case,  referred  to  by  Gibbs,  C.  J.,  in  the  case  of  Tayhr  v.  JFaters,  and  which  MS. 
we  have  had  an  opportunity  of  consulting,  through  the  kindness  of  the  representatives 
of  the  late  Mr.  >lustice  Burrough,(a)  it  appears  [849]  that  the  argument  turned  wholly 
on  the  point  whether  the  privilege  of  stacking  the  coals  did  or  did  not  amount  to  a 
lease ;  for  if  it  did,  then  the  defendant  contended  it  was  void  after  three  years,  under 
the  Statute  of  Frauds,  as  not  [850]  being  in  writing.  Lee,  C.  J.,  and  Denison,  J.,  held  it 
to  be  no  lease,  nor  uncertain  interest  in  land  ;  but  Foster,  J.,  doubted,  and  desired 
time  to  consider.  On  the  last  day  of  term,  the  Court  gave  judgment  for  the  plaintiff, 
Foster  non  dissentiente. 

Supposing  the  Court  to  have  been  right  in  deciding  that  this  was  not  a  lease,  (which, 
however,  is  doubted  by  Sir  E.  Sugden,  see  1  V.  and  P.,  last  edit,  p.  139),  yet  no 
grounds  are  stated  on  which  it  could  be  held  good  as  an  easement  originating  merely 
by  parol.  Up  to  this  case,  not  a  single  decision  is  to  be  found  giving  countenance  to 
any  such  proposition  ;  and  we  are  compelled  to  say,  that,  if  the  Court  proceeded  on 
the  ground  that  the  plaintiff  had  acquired  the  easement  by  the  parol  license,  we  do 
not  think  it  can  be  supported.  But  the  case  may,  perhaps,  have  been  decided  on 
another  ground.  The  defendant  himself  was  the  party  who  had  agreed  to  give  the 
easement  to  the  plaintiff;  and  although  the  action  is  stated  to  have  been  an  action  on 

(a)  The  following  is  a  copy  of  the  report  in  the  MS.  volume  of  Mr.  Justice 
Burrough. 

Case.  A  parol  agreement  that  the  plaintiff  should  have  liberty  of  laying  and 
stacking  of  coals  upon  defendant's  close,  for  seven  years.  Afterwards,  defendant 
forbids  plaintiff  to  lay  any  more  coals  there,  and  shuts  up  his  gates.  Defendant  .says, 
that  plaintiff  was  but  tenant  at  will.  Qua3re,  if  this  was  an  interest  within  the 
description  of  the  Statute  of  Frauds. 

Serjeant  Booth.  This  is  but  a  personal  license  or  easement :  1  Roll.  Abr.  859, 
p.  4;  Roll.  Rep.  143,  1.52;  1  Saund.  321.  A  contract  for  sale  of  timber  growing 
upon  the  land  has  been  determined  to  be  out  of  the  statute,  1  Ld.  Raym.  182.  Vide 
the  difference  of  a  license  and  a  lease,  1  Lev.  194.  This  must  be  taken  only  as  a 
license,  for  that  the  coal-loaders  also  are  to  have  benefit,  as  well  as  plaintiff. 

Serjeant  Poole,  for  defendant.  Question  is,  if  any  interest  in  land  passed  by  the 
agreement ;  for,  if  interest  passed,  it  is  within  the  statute,  ergo  void,  being  for  longer 
term  than  three  j'ears  :  Bro.  License,  p.  19;  Thome  v.  Seabright,  Salk.  24;  JFebh  v. 
Paternoster,  Poph.  151.  A  license  to  enter  upon  and  occupy  land  amounts  to  a  lease. 
The  plaintiff  not  confined  to  a  particular  part  of  the  close,  and  might  have  covered  the 
whole  if  he  pleased,  on  that  account  it  is  an  uncertain  intei'est.  The  distinction  of 
license  to  plaintiff  and  his  coal-loader  is  nothing ;  be  could  not  stack  the  coal  himself, 
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the  case,  it  maj'  have  been  a  mere  ;issurapsit — au  action  on  the  case  on  promises  ;  and 
in  such  ail  action  the  plaintiff  would  certainly  be  entitled  to  recover,  if  the  contract 
was  not  (and  probably  the  Couit  considered  it  was  not)  a  contract  concerning  land, 
within  the  4th  section  of  the  Statute  of  Frauds. 

The  next  case  on  which  the  plaintitT  relies  is  Taylcr  v.  IFuters,  reported  in  7  Taunt. 
374.  It  was  an  action  by  the  plaintiff  against  the  door-keeper  of  the  Opera  house,  for 
preventing  him  from  entering  the  house  during  the  performance  of  an  opera.  It 
appeared  that  one  W.  Taylor,  being  in  possession  of  the  Opera-house,  ;is  le.ssee  for  a 
long  term  of  years,  by  a  deed,  dated  the  24th  of  August,  1792,  assigned  his  interest 
therein  to  trustees,  on  various  trusts,  for  creditors  and  other  claimants,  and  ultimately 
in  trust  for  himself.  After  the  execution  of  this  deed,  Taylor  continued  in  possession 
by  the  permission  of  the  trustees,  and  he  carried  on  and  managed  the  affairs  of  the 
theatre.  [851]  In  March,  1799,  he,  by  deed,  granted  to  one  Gourgas,  for  a  valuable 
consideration,  six  silver  tickets,  entitling  the  holders  to  admission  to  the  theatre.  One 
of  these  tickets  was  sold  by  Gourgas  to  the  plaintiff',  in  July,  1799,  but  no  deed  of 
assignment  to  him  was  executed.  In  1800,  Taylor's  trustees  took  possession  of  the 
theatre.  The  plaintiff,  however,  was  allowed  to  attend  the  theatre,  by  virtue  of  his 
ticket,  until  the  year  1814,  when  the  defendant  Waters,  as  servant  of  the  trustees, 
prevented  him  from  entering  the  theatre  ;  and  for  this  obstruction  the  action  was 
brought.  The  cause  was  tried  before  C.  J.  Gibbs,  and  a  verdict  found  for  the  plaintiff", 
and  that  verdict  was  afterwards  upheld  by  the  Court  of  Common  Pleas.  The  grounds 
of  the  judgment  were,  that  the  right  under  the  silver  ticket  was  not  an  interest  in  land, 
but  a  license  irrevocable  to  permit  the  plaintiff  to  enjoy  certiiin  privileges  thereon  ; 
that  it  was  not  required  by  the  Statute  of  Frauds  to  be  in  writing,  and,  consequently, 
might  be  granted  without  a  deed. 

The  Chief  Justice,  in  support  of  that  doctrine,  relied  on  IFebb  v.  Paternoster,  which, 
he  said,  shewed  that  a  bcneffoial  license,  to  be  exercised  upon  laud,  might  be  granted 
without  deed,  and  could  not  be  countermanded,  at  least  after  it  had  been  acted  on. 
The  same  aise,  he  added,  shewed  that  the  interest  was  not  such  an  interest  in  land  as 
was  required  by  the  Statute  of  Frauds  to  be  in  writing ;  as  to  which  last  point  all 
doubt,  if  thei'e  remained  any,  had  (he  said)  been  removed  by  the  case  of  IFood  v.  Lake. 

This  judgment  is  stated  by  the  learned  reporter  to  have  comprised  the  substance  of 
the  arguments  on  both  sides,  and  which,  therefore,  he  does  not  give  in  his  report.  We 
must  infer  from  this  that  the  attention  of  the  Court  was  not  called  in  the  argument 
to  the  principles  and  earlier  authorities,  to  which  we  have  adverted.  Brooke,  in  his 
Abridgment,  Dodderidge,  in  the  case  of  IFebb  v.  Paternoster,  and  Lord  EUenboiough,  in 
the  case  of  Hex  v.  Uorn-\ji^2]-don-on-the-llill  (4  M.  &  Selw.  562),  all  state  in  the  most 
distinct  manner  that  every  license  is  and  must  be  in  its  nature  revocable,  so  long  as  it 
is  a  mere  license.  Where,  indeed,  it  is  connected  with  a  grant,  there  it  may,  by  ceasing 
to  be  a  naked  license,  become  irrevocable ;  but  then  it  is  obvious  that  the  grant  must 
exist  independently  of  the  license,  unless  it  be  a  grant  capable  of  being  made  by  parol, 
or  by  the  instrument  giving  the  license.  Now  in  Taylor  v.  Waters  there  was  no  grant 
of  any  right  at  all,  unless  such  right  was  conferred  by  the  license  itself.     C.  J.  Gibbs 

and  it  is  merely  vague.  Eiisement  may  be  of  more  value  than  the  inheritance ;  ex.  gr. 
way-leave. 

Lee,  C.  J.  If  this  be  a  lease,  as  it  is  argued,  it  is  within  the  statute,  and  void,  for 
not  being  in  writing.  No  answer  as  yet  is  given  to  the  case  in  Popham,  when  the 
stacking  of  hay,  which  is  similar,  was  determined  to  be  a  license.  The  word  uncertiiin, 
in  the  statute,  means  uncertainty  of  duration,  not  of  quantity.  License  was  not 
revocable,  and  here  is  no  case  to  shew  this  to  be  considered  as  a  lease. 

De.nmson,  J.  This  seems  not  to  be  an  interest,  so  called  in  the  language  of  the 
law,  although  easements,  in  general  speaking,  may  be  called  interests.  Had  the 
plauiliff' such  an  interest  as  to  have  maintained  a  clausum  fregit!  Certainly  not.  If  a 
man  licenses  to  enjoy  lands  for  five  years,  there  is  a  lease,  beciiuse  the  whole  interest 
passes,  but  this  w;is  only  a  license  for  a  particular  puipose. 

Fu.STKK,  J.  These  interests,  grounded  upon  licenses,  are  valuable,  and  deserve  the 
protection  of  the  law,  and  therefore  may  perhaps  have  been  within  the  intention  of  the 
words  of  the  statute.     Desired  further  time  for  consideration  :  stood  over. 

N.B.— Afterwards,  upon  motion  for  judgment  the  last  day  of  term,  and  gave 
judgment  for  plaintiff",  Foster  uon  dissentiente. 
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gives  no  reason  for  saying  that  the  license  was  a  license  irrevocable,  and  we  cannot  but 
think  that  he  would  have  paused  before  he  sanctioned  a  doctrine  so  entirely  repugnant 
to  principle  and  to  the  earlier  authorities,  if  they  had  been  fully  l)rought  before  the 
Court.  Again,  the  Chief  Justice  is  represented  as  saying  that  the  interest  of  the 
plaintiff  was  not  an  interest  in  land  within  the  Statute  of  Frauds,  and  that  consequently 
it  might  be  granted  without  deed.  How  the  circumstance,  that  the  interest  was  not 
an  interest  in  land  within  the  Statute  of  Frauds  shewed  it  to  be  grantable  without 
deed,  we  cannot  discover.  The  precise  point  decided  in  IFehb  v.  Paternoster  is  not 
adverted  to,  and  it  is  assumed,  without  discussion,  that  the  license  there  must  have 
been  a  parol  license,  and  a  naked  license,  unconnected  with  an  interest,  capable  of  being 
created  by  parol.  The  action  was  not,  as  it  may  have  been  in  ITood  v.  Lake,  an  action 
founded  on  the  contract.  It  was  an  action  on  the  case  for  the  obstruction,  and  was 
founded  on  the  supposition  that  an  actual  right  to  enter  and  remain  in  the  theatre 
had  vested  in  the  plaintiff,  under  the  license  conferred  by  the  silver  ticket.  With  all 
deference  to  the  high  authority  from  which  the  judgment  in  Tai/Ierv.  JFatars  'pvoceeded, 
we  feel  warranted  in  sa)ingthatit  is  to  the  last  degree  unsatisfactory;  an  observa- 
tion which  we  have  the  less  he-[853]-sitation  in  making,  in  consequence  of  its  soundness 
having  obviously  been  doubted  by  the  Court  of  King's  Bench  and  Mr.  Justice  Bayley 
in  the  case  of  Hewlins  v.  Shippam. 

The  fourth  and  last  case  relied  on  by  Mr.  Jervis  was  the  recent  case  of  IFood  v. 
Manlcy,  in  the  Queen's  Bench  (11  Ad.  &  E.  34  ;  3  Per.  &  D.  5).  That  was  an  action 
for  trespass  quare  clausum  fregit :  plea,  that  defendant  was  possessed  of  a  large 
quantity  of  hay  being  on  the  plaintiff's  close,  and  that  by  leave  of  plaintiff  he  entered 
on  the  close  in  question  to  remove  it.  Replication,  de  injuria.  It  was  proved  at  the 
trial,  that  the  hay  in  question  was  sold  in  January,  1838,  by  the  plaintiff's  landlord, 
who  had  seized  it  as  a  distress  for  rent.  The  conditions  of  the  sale  were,  that  the 
purchaser  of  the  hay  might  leave  it  on  the  close  until  Lady-day,  and  might  in  the 
meantime  come  on  to  the  close  from  time  to  time,  as  often  as  he  should  see  fit,  to 
remove  it.  These  conditions  were  assented  to  by  the  plaintiff.  The  defendant  became 
the  purchaser,  and  afterwards,  and  before  Lady-day,  the  plaintiff  locked  up  the  close. 
The  defendant  broke  open  the  gate  in  order  to  remove  the  hay.  A  verdict  was  found 
for  the  defendant,  Erskine,  J.,  telling  the  jury  that  the  license  to  come  from  time  to 
time  to  remove  the  hay  was  irrevocable.  Mr.  Crowder  moved  to  set  aside  this  verdict, 
on  the  ground  that  the  license  was  necessarily  revocable,  and  was  in  fact  revoked.  But 
the  Court  of  Queen's  Bench  refused  to  grant  a  rule,  and,  we  think,  quite  rightly.  This 
was  a  case  not  of  a  mere  license,  but  of  a  license  coupled  with  an  interest.  The  hay,  by 
the  sale,  became  the  propert}'  of  the  defendant,  and  the  license  to  remove  it  became,  as 
in  the  case  of  the  tree  and  the  deer,  put  by  C.  J.  Vaughan,  irrevocable  by  the  plaintiff; 
and  the  rule  was  properly  refused.  The  case  was  analogous  to  that  of  a  man  taking 
my  goods,  and  putting  them  on  his  land,  in  which  case  I  am  justified  in  going  on  the 
land  and  removing  them  :  Vin.  Abr.  Trespass  (H.),  a.  2,  pi.  12  ;  and  Patrick  v.  Colerick 
(3  M.  &  W.  483). 

[854]  It  appears,  therefore,  that  the  only  authority  necessarily  supporting  the 
present  plaintirt  in  the  proposition  for  which  he  is  contending,  is  the  case  of  Tai/ler 
V.  Waters,  in  which  the  real  difficulty  was  not  discussed,  nor  even  stated.  It  was 
taken  for  granted,  that,  if  the  Statute  of  Frauds  did  not  apply,  a  pai'ol  license  was 
sufficient,  and  the  necessity  of  an  instrument  under  seal,  by  reason  of  the  interest  in 
question  being  a  right  in  nature  of  an  easement,  was  by  some  inadvertence  kept 
entirely  out  of  sight ;  and  for  these  reasons,  even  if  there  had  been  no  conflicting 
decisions,  we  should  have  thought  that  case  to  be  a  very  unsafe  guide  in  leading  us  to 
a  decision,  on  an  occasion  where  we  were  called  on  to  lose  sight  of  the  ancient 
landmarks  of  the  common  law. 

We  are  not,  however,  driven  to  say  that  we  shall  disi'egai'd  that  case  merely  on 
principle.  Giving  it  the  full  weight  of  judicial  decision,  it  is  met  by  several  others, 
which  we  must  entirely  disregard,  before  we  can  adopt  the  argument  of  the  plaintiff. 
In  the  cases  of  Fentiman  v.  Smith  (4  East,  107)  and  Bex  v.  Horndmi-un-ihe-Hill  (4  M.  & 
Sel.  565),  which  were  befoi'e  Tai/ler  v.  JVaters,  Lord  Ellenborough  and  the  Court  of 
King's  Bench  expressly  recognized  the  doctrine,  that  a  license  is  no  grant,  and  that 
it  is  in  its  nature  necessarily  revocable,  and  the  further  doctrine,  that,  in  order  to 
confer  an  incorporeal  right,  an  instrument  under  seal  is  essential.  And  in  the  elaborate 
judgment  of  the  Court  of  King's  Bench,  given  by  Bayley,  J.,  in  Ilewlins  v.  Shippcun 
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(5  B.  &  C.  222),  the  necessity  of  a  deed,  for  creating  any  incorporeal  right  aft'ecting 
land,  was  expressly  recognized,  and  formed  the  ground  of  the  decision.  It  is  true 
that  the  interest  in  question  in  that  case  was  a  freehold  interest,  and  on  that  ground 
Bayle_v,  J.,  suggests  that  it  might  he  distinguished  from  Tai/lcr  v.  Jl'altrs ;  but  in  an 
earlier  part  of  that  same  judgment,  he  states,  conformably  to  what  is  the  clear  law, 
that,  in  his  opinion,  [855]  the  quantity  of  interest  made  no  dillerence  ;  and  the 
distinction  is  evidently  adverted  to  by  him,  not  because  he  entertained  the  opinion 
that  it  really  was  of  importance,  but  only  in  order  to  enable  him  to  decide  that  case 
without,  in  terms,  saying  that  he  did  not  consider  the  case  of  Tayler  v.  IValers  to  be 
law.  The  doctrine  of  Ihwlins  v.  Shiypam  has  since  been  recognized  and  acted  upon 
in  Bn/an  v.  UliMer  (8  B.  &  G.  288),  Cocker  v.  Ccmpcr  (1  C.  M.  &  R.  418),  anrl  IVaUis 
V.  Harmon  (4  M.  &  W.  538),  and  it  would  be  impossible  for  ns  to  adopt  the  plaintift's 
view  of  the  law,  without  holding  all  those  cases  to  have  been  ill  decided.  It  was 
suggested  that,  in  the  present  case,  a  distinction  might  exist,  by  reason  of  the 
plaintiti's  having  paid  a  valuable  consideration  for  the  privilege  of  going  on  the  stand. 
But  this  fact  makes  no  difference  :  whether  it  may  give  the  plaintitl  a  right  of  action 
against  those  from  whom  he  purchased  the  ticket,  or  those  who  authoiized  its  being 
issued  and  sold  to  him,  is  a  point  not  necessary  to  be  discussed  ;  any  such  action 
would  be  founded  on  a  breach  of  contract,  and  would  not  be  the  result  of  his  having 
acquired  by  the  ticket  a  right  of  going  upon  the  stand,  in  spite  of  the  owner  of  the 
soil ;  and  it  is  sutticient,  on  this  point,  to  say,  that  in  several  of  the  cases  we  have 
cited,  (Ilewliiis  v.  ^kijrpani,  for  instance,  and  Bnjan  v.  JVhidler),  the  alleged  license 
had  been  granted  for  a  valuable  consideration,  but  that  was  not  held  to  make  any 
diHerence.  We  do  not  advert  to  the  cases  of  Winter  v.  Brockwell  (8  East,  308)  and 
Lifff/ins  V.  Inge  (7  Bing.  682),  or  other  cases  ranging  themselves  in  the  same  category, 
as  they  were  decided  on  grounds  inapplicable  to  the  case  now  before  us,  and  were,  in 
fact,  admitted  not  to  bear  upon  it. 

In  conclusion,  we  have  only  to  say,  that,  acting  upon  the  doctrine  relative  to 
licen.ses,  as  we  find  it  laid  down  by  [856]  Brooke,  by  Mr.  Justice  Dodderidge,  and  by 
O.  J.  Vaughan,  and  sanctioned  by  Ilvidina  v.  Shifqnim,  and  the  other  modern  cases 
proceeding  on  the  same  principle,  we  have  come  to  the  conclusion,  that  the  direction 
given  to  the  jury  at  the  trial  was  correct,  and  that  this  rule  must  be  discharged. 

Rule  discharged. 

CiiAKKiNTON  V.  Johnson.  Feb.  15,  1845. — A  collector  of  highway  rates  had  in  his 
hands  a  balance  arising  from  the  sale  of  goods  of  A.,  distrained  for  non-payment 
of  rates,  after  satisfying  the  rates  and  the  costs  of  distress  and  sale.  A  person 
came  and  demanded  the  balance,  and  on  lieing  asked  if  he  had  authority  from  A. 
to  demand  it,  said  he  had  a  written  authority  in  his  pocket,  but  refused  to 
produce  it,  saying  there  was  no  need  foi-  him  to  shew  it : — Held,  that  this  was 
not  a  sufficient  demand  within  the  st;it.  27  Geo.  2,  c.  20,  s.  2,  to  entitle  A  to  sue 
the  collector  for  such  balance  — Semble,  that  in  such  case  no  notice  of  action  was 
necessary. 

[S.  C.  14  L.  J.  E.x.  299.] 

This  was  an  action  of  assumpsit,  to  lecover  from  the  defendant,  who  was  the 
collector  of  the  highway  rates  of  the  parish  of  Fleet,  in  Lincolnshire,  the  balance  of  the 
proceeds  of  the  sale  of  two  beasts  belonging  to  the  plaintiff,  which  had  been  distrained 
for  highway  rates,  after  deducting  the  amount  of  the  rates  in  arrear,  and  expenses  of 
the  distress  and  sale :  the  sum  distrained  for  being  101.  5s.  Oid.,  the  expenses 
L'l.  9s.  Id.,  the  proceeds  of  the  sale  151.  The  defendant  pleaded  not  guilty  by  statute. 
At  the  trial,  before  Alderson,  B.,  at  the  summer  assizes  for  Cambridgeshire,  1844,  it 
appeared  that  no  notice  of  the  action  had  been  given.  A  demand  of  the  l>alance  had 
been  made  of  the  defendant,  before  action  brought,  by  a  person  (not  the  plaintill')  who 
called  upon  the  defendant,  and  asked  for  the  sut'[)1us  for  the  jilaintiff.  On  being 
askeil,  whether  he  hail  any  authority  from  the  plaintill' to  dem.and  the  money,  he  said 
he  had  .i  written  authority  in  his  pocket,  but  on  being  refpiired  to  produce  it,  ho 
refused  to  do  .so,  saying  there  was  no  need  for  him  to  shew  it. 

It  was  objecteii  for  the  defendant,  first,  that  the  action  was  not  maintainable 
without  previous  notice,  (citing  UriqMby  v.  M'Clean  (1  B.  &  Aid.  42),  and,  secondly, 
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that  no  sufficient  demand  [857]  under  the  statute  2V  Geo.  2,  e.  "20,  s.  2,  had  been 
proved.  The  learned  Judge  was  of  opinion  with  the  defendant  on  both  points,  and 
directed  a  nonsuit,  giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for  him  for  the 
amount  claimed. 

In  Michaelmas  Term,  O'Malley  moved  accordingly,  and  obtained  a  rule  nisi, 
against  which 

Byles,  Serjt.,  and  Worlledge  now  shewed  cause — First,  a  demand  was  clearly 
necessary,  and  it  is  contended  now,  as  at  the  trial,  that  no  suflicient  demand  was 
proved.  If  the  plaintitt'  choose  to  make  his  demand  for  his  money  otherwise  than  in 
person,  he  should  have  sent  an  agent  furnished  with  proof  of  his  authority,  which  the 
defendant  might  afterwards  nse  for  his  protection.  This  was  a  distress  made  for 
highway  rates  under  the  5  &  6  Will.  4,  c.  50,  by  the  34th  section  of  which  the 
surveyor  has  "  the  same  power,  remedies,  and  privileges  as  the  overseers  of  the  poor 
in  the  parish  have  by  law  for  the  recovery  of  any  rate  made  for  the  relief  of  the 
poor ; "  and,  by  the  36th  section,  the  collector  of  rates  has  "  all  the  same  powers, 
remedies,  and  privileges  for  the  levying  and  enforcing  the  payment  of  such  rates  as 
the  surveyor."  Now,  the  act  under  the  authority  of  which  distresses  are  made  by  the 
overseers  of  the  poor  (though  their  power  to  distrain  originated  with  the 
statute  of  Elizabeth)  is  the  27  Geo.  2,  c.  20,  and  the  2nd  section  enacts,  "that 
the  officer  making  such  distress  shall  and  he  is  hereby  empowered  to  deduct  the 
reasonable  charges  of  taking,  keeping,  and  selling  such  distress,  out  of  the  money 
arising  by  such  sale,  and  the  overplus  (if  any)  after  such  charges,  and  also  the 
said  penalty  or  sum  of  money  shall  be  fully  satisfied  and  paid,  shall  be  returned 
on  demand  to  the  owner  of  the  goods  and  chattels  so  distrained,"  etc.  It  is  plain, 
therefore,  that  there  must  be  a  demand,  otherwise  in  no  way  could  a  public  officer, 
who  makes  a  distress,  sells  the  goods,  and  finds  a  balance  in  his  hands,  escape 
an  [858]  action  ;  and  these  words  were  no  doubt  introduced  by  the  Legislature  to 
avoid  that  difficulty.  And  there  is  express  authority  for  this  position.  In 
Simpson  v.  Ilouth  (2  B.  &  G.  682 ;  4  D.  &  R.  181),  the  plaintiff's  goods  were  distrained 
for  poor-rates,  and  upon  the  sale  produced  41.  7s.  more  than  was  necessary 
to  satisfy  the  levy.  The  defendant  tendered  to  him  31.  14s.,  which  he  refused  to 
accept,  saying  that  it  was  too  late,  but  did  not  then  or  at  any  other  time  demand 
a  settlement  of  the  account,  and  the  payment  of  the  overplus :  and  it  was  there  held 
that  the  plaintiff  could  not  recover  without  making  a  demand  before  action,  and  that 
the  tender  did  not  render  a  demand  unnecessary.  In  that  case,  Abbott,  C.  J.,  said — 
"  However  the  law  might  have  stood  before  the  passing  of  the  act  in  question,  (the 
27  Geo.  2,  c.  20),  I  am  clearly  of  opinion  that  the  right  of  a  plaintitt'  to  recover  in 
such  an  action  as  the  present  is  limited  to  those  cases  where  he  has  previously  made 
a  demand  of  the  surplus.  ...  If  we  were  to  hold  that  an  action  would  lie  for  the 
surplus  without  any  demand,  we  should  convert  the  statute  into  a  snare  by  which 
every  parish  officer  would  be  rendered  liable  to  a  variety  of  actions.  If  it  weie 
necessary  to  pay  the  money  without  demand,  it  would  be  incumbent  on  the  officer  to 
follow  and  make  a  tender  to  the  party  distrained  upon,  in  whatever  part  of  the  kingdom 
he  might  happen  to  be.  In  this  as  in  other  cases  where  a  demand  is  necessary  to  give 
a  right  of  action,  the  commencement  of  the  action  is  not  of  itself  a  sufficient  demand." 
In  the  case  of  a  bond  with  a  penalty,  there  must  be  a  demand.  [Pollock,  C.  B.  The 
only  case  in  which  a  demand  may  be  dispensed  with  is  that  of  a  promissory  note.] 
Then  the  next  question  is  by  whom  the  demand  is  to  be  made.  It  may  be  doubtful 
whether  a  demand  made  under  a  power  of  attorney  even  would  not  be  sufficient ;  the 
party  has  a  right  to  a  voucher  for  the  payment  over  of  the  money,  [859]  which  can 
only  be  satisfactory  when  given  by  the  party  himself,  because,  otherwise,  there  is  a 
difficulty  as  to  the  proof  of  authority  :  and  therefore,  unless  it  is  absolutely  necessary, 
he  is  not  bound  to  pay  to  an  agent.  In  this  instance,  however,  it  is  unnecessary  to 
contend  for  that  point ;  because  here  there  was  no  reasonable  evidence  of  authority  at 
all.  There  ought,  at  all  events,  to  be  such  evidence  as  the  party  might  use  against 
any  one  who  called  for  his  account.  In  the  case  of  Solomons  v.  Dawes  (1  Esp.  83), 
where,  in  an  action  of  trover,  the  demand  of  the  goods  was  not  made  by  the  party 
himself,  a  refusal  on  the  ground  that  the  party  applying  is  unknown,  or  not  properly 
authorized,  was  held  insufficient  to  support  the  action.  [Pollock,  C.  B.  That  case 
does  not  throw  much  light  on  the  subject ;  because  the  question  there  was,  whether 
there  was  evidence  to  amount  to  a  conversion  :  whether  there  was  an  intention  to 
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apply  the  goods  to  the  party's  own  use.]  It  shews  that  the  rlcmand  must  be  made  by 
a  party  properly  authorized.  [Pollock,  C.  B.  Then,  in  that  ea.sc,  if  the  person  himself 
goes  and  makes  the  demand,  the  answer  might  be,  "  I  do  not  know  you."]  He  would 
be  bound  to  know  the  party  whose  goods  he  had  distiained  upon.  [Rolfe,  B.  In 
Vauijkan  v.  li'atti;  (Ij  M.  &  W.  492),  this  Court  held  that  a  mere  refusal  by  a  pawn- 
broker to  deliver  goods  to  the  owner  was  not  a  conveision,  but  that  he  was  entitled  to 
reasonable  time  to  make  inquiries.]  That  case  is  strongly  in  the  defendant's  favour; 
because,  though  the  demand  were  personal,  the  party  would  not  be  bound  to  deliver 
without  reasonable  time  to  ascertain  the  identity.  In  Coorc  v.  Callaway  (1  Esp.  11  n), 
it  was  held  that,  where  the  issue  is  on  a  subsequent  demand  and  refusal  to  a  pica  of 
tender,  the  demand  must  be  by  a  person  who  had  authority  to  receive  the  money. 
In  the  case  of  live  d.  H'est  v.  Davit;  (7  East,  363),  a  demand  for  rent  was  made  by  a 
person  who  had  a  power  of  attorney,  and  that  [860]  was  held  siitticient ;  l)ut  Lord 
Ellenborough  s.aid,  "  it  was  necessary  that  the  person  who  demanded  the  rent  should 
be  clothed  with  a  pi'0[)er  authority  to  do  so,  and  that  he  should  notify  it  to  the  tenant ; 
and  it  appears  that  he  had  such  an  authority,  and  that  he  did  notify  it  to  the  tenant, 
and  that  he  had  a  present  power  of  satisfying  him  of  the  truth  of  it ;  but  if  the  tenant 
were  satisfied  without  the  production  of  the  power  of  attorney,  it  was  not  necessary 
to  produce  it."  The  observations  of  Bayley,  J.,  in  Athcood  v.  Mnnnings  (7  B.  &  C. 
278  ;  1  Man.  &  R.  78),  are  applicable,  though  the  facts  of  that  case  are  not  very 
similar  to  the  present : — "  A  person  taking  such  a  bill  "  (a  bill  accepted  by  procuration) 
"  ought  to  exercise  due  caution,  for  he  must  take  it  on  the  credit  of  the  party 
who  assumes  the  authoiity  to  accept,  and  it  would  be  only  reasonable  prudence 
to  require  the  production  of  that  authority."  These  cases  go  to  establish,  that  an 
agent  who  demands  the  payment  of  money  due  to  another  ought  to  give  reasonalile 
evidence  of  his  authority.  If  a  person  chooses  to  act  by  an  agent,  he  ought  to  be 
careful  not  to  put  the  other  party  to  any  inconvenience,  but  ought  to  send  proof  of 
the  agent's  authority.  In  this  case  there  was  no  evidence  of  any  authority,  for  the 
person  sent  to  demand  the  money  was  a  stranger,  and  stated  he  had  a  written  authority 
in  his  pocket,  which  however  he  refused  to  produce. 

But,  secondly,  this  is  an  action  against  a  collector  of  highway  rates,  and  a  notice 
of  action  was  necessary,  for  the  omission  to  paj'  over  the  surplus  money  was  an  act 
done,  within  the  meain'ng  of  the  lO'Jth  section  of  the  Highway  Act.  By  that  section 
it  is  enactefj,  "that  no  action  or  suit  shall  be  commenced  against  any  person  for  any 
thing  done  in  pursuance  of,  or  under  the  authority  of,  this  act,  until  twenty-one  days 
notice  has  been  given  thereof  in  writing  to  the  justice,  surveyor,  or  person  against 
whom  such  action  is  intended  to  be  brought,  nor  [861]  after  sufficient  satisfaction  or 
tcniler  of  satisfaction  has  been  made  to  the  party  aggrieved,  nor  after  three  calendar 
months  ne.xt  after  the  fact  committed  for  which  such  action  or  suit  shall  be  so  brought." 
This  is  the  case  of  a  penson  acting  in  pursuance  and  under  the  authority  of  the  act. 
The  plaintifi'  might  have  declared  in  a  different  form,  aufl  have  brought  an  action  on 
the  case  for  the  breach  of  duty.  Then,  can  he,  merely  by  changing  the  form  of  action, 
deprive  a  public  officer  of  the  protection  of  the  act?  In  ll'alerhouae  v.  Kren  (4  B.  & 
C.  200 ;  6  I).  iV  K.  2.57),  it  was  enacted  by  a  turnpike  act,  that  no  action  should  be 
commenced  against  any  person  for  anything  done  in  pursuance  of  the  act  until  twenty- 
one  days'  notice,  iVc,  and  it  was  there  held,  in  assumpsit  against  a  toll  collector, 
brought  to  recover  back  money  alleged  to  have  been  exacted  by  him  improperly  as 
toll,  that  twenty-one  days'  notice  of  action  should  have  been  given.  In  that  case  it 
was  argued,  that  the  statute  contemplated  actions  of  tort  only,  and  that  the  taking  of 
toll  not  due  was  tiot  a  thing  done  in  pursuance  of  the  act.  But  Bayley,  J.,  said,  "  It 
is  true  that  many  of  the  expressions  in  that  clause  seem  to  point  to  actions  of  tort, 
but  it  is  material  to  consider  the  substance  rather  than  the  mere  form  of  the  action. 
In  many  cases  the  subject-matter  of  the  action  is  substantially  tort,  but  the  plaintiff 
may  waive  that  tort  and  bring  assumpsit.  If  an  action  be  brought  in  conscipicncc  of 
a  thing  substantially  done  in  pursuance  of  the  act  of  I'arliament,  it  is  a  case  within 
the  act.  .  .  .  The  substantial  part  of  the  enactment  is,  that  notice  should  be  given  to 
the  trustees  in  order  that  they  may  tender  satisfaction,  and  that  the  action  should  be 
brought  promptly  after  the  fact  committed.  If  the  act  of  Parliament  does  not  apply 
to  this  case,  parties  may  be  at  liberty  to  maintain  actions  for  all  sums  levied  under  a 
misconstiuction  of  the  act  within  a  period  of  six  years,  and  thus  the  object  of  the 
Legislature,  which  was,  that  the  action  should  be  brought  [862J  promptly,  will  be 

Ex.  Div.  i.\.— 12* 


362  CHARRINTON    V.  JOHNSON  13M.&W.  863. 

defeated."  In  this  case  the  act  done  is  the  refusal  by  the  collector  to  paj'  on  demand, 
because,  for  the  purpose  of  this  part  of  the  case,  we  must  assume  the  demand  to  have 
been  properly  made.  Again,  in  Okeley  v.  Salter  (Yelv.  176),  the  stat.  43  Eliz.  c.  2, 
giving  treble  damages  in  case  of  a  verdict  for  a  defendant,  &c.,  sued  for  taking  a 
distress,  or  any  other  thing  doing  by  virtue  of  the  act,  was  held  to  extend  to  a  case 
in  assumpsit,  where  the  plaintiti',  having  voluntarily  paid  money  on  a  rate,  afterwards 
brought  an  action  against  the  overseers  to  recover  it  back.  [  Thev  cited  also  Gi'eenway 
V.  Hurd  (4  T.  E.  553)  and  Irvine  v.  IVihon  (4  T.  R.  485).] 

O'Malley  and  Wells,  contra.  Neither  of  these  objections  ought  to  prevent  the 
plaintiff  from  recovering  in  this  action.  It  has  been  said  that  a  refusal  after  demand 
made  is  an  act  done  ;  but  that  is  not  so  hei'e  ;  this  is  an  action  for  money  had  and 
received ;  it  is  founded  on  the  retention  of  the  money,  and  is  brought  to  obtain  money 
improperly  detained.  The  result  of  all  the  cases  is,  that,  where  the  ground  of  the 
action  is  merely  a  nonfeasance,  there  it  is  not  brought  for  an  act  done  under  the 
statute,  and  the  party  is  not  protected.  When  the  act  complained  of  is  a  misfeasance, 
it  may  be  admitted  that  the  party  cannot  be  deprived  of  his  protection  by  the  plaintiff's 
waiving  the  tort,  and  suing  in  assumpsit.  The  cases  would  be  conflicting  but  for  this 
distinction,  that,  where  the  entire  act  done  is  one  which  the  party  has  no  power  to  do, 
it  is  a  misfeasance ;  but  where  everything  done  under  the  act  is  done  correctly,  it  is  a 
nonfeasance,  and  the  party  is  not  entitled  to  protection.  In  the  case  cited,  of  li'ahr- 
house  V.  Keen,  the  taking  of  toll  which  was  not  due  was  an  act  of  misfeasance,  because 
done  without  any  authority  ;  whereas  here  the  defendant  was  justified  in  all  he  had 
done,  and  the  action  is  brought  on  a  mere  money  demand.  [Pollock,  C.  B.  [863] 
Perhaps  in  the  case  of  a  mere  money  demand  notice  is  not  necessary.]  That  was  so 
decided  in  Irdne  v.  JVilson.  There  a  revenue  officer  having  seized  goods  as  forfeited 
which  were  not  liable  to  seizure,  and  taken  money  of  the  owner  to  release  them,  it 
was  held  that  the  latter  might  recover  back  the  money  in  assumpsit,  and  that  no 
notice  was  necessary.  And  the  distinction  was  made  by  Grose,  J.,  that  the  seizure 
was  an  act  done  by  the  officer  colore  officii,  but  that  the  taking  of  the  money  could 
not  be  an  act  done  colore  officii.  The  case  of  Okeley  v.  Salter  was  cited  in  Atkins  v. 
Banvell  (3  East,  91),  where  it  was  held  that  the  statutes  7  Jac.  1,  c.  5,  and  21  Jac.  1, 
c.  12,  s.  3,  giving  double  costs  to  parish  officers  sued,  do  not  extend  to  actions  against 
them  for  a  nonfeasance.  In  Blanchard  v.  Bnuidik  (3  M.  &  Selw.  131),  Lord  Ellenborough 
said  the  nonpayment  of  money  is  not  an  act  done  under  the  statute.  There  is  no 
waiver  of  tort  in  this  case,  for  no  damages  could  be  recovered.  The  act  makes  it 
incumbent  on  the  defendant  to  pay  over  any  overplus  there  may  be ;  and  the  oases 
shew  that,  independently  of  the  statute,  he  was  liable  to  an  action  if  he  did  not. 
Before  the  stat.  27  Geo.  2,  c.  20,  no  demand  was  necessary,  but  the  overplus  would 
have  been  recoverable  in  an  action  for  money  had  and  received.  Secondly,  the  demand 
made  in  this  case  was  sufficient,  under  the  terms  of  the  act,  for  the  witness  stated  that 
he  was  authorized  to  make  it :  at  all  events,  the  leasonableness  of  the  demand  was  a 
question  which  ought  to  have  gone  to  the  jury.  In  Simpson  v.  Routh,  the  decision 
turned  on  the  tender,  which  was  refused,  the  party  saying  it  was  too  late,  and  the 
judges  did  not  seem  to  think  in  that  case  that  any  formal  demand  was  necessary. 

Pollock,  C.  B.  Two  points  were  raised  at  the  trial  of  this  cause,  and  have  been 
argued  before  us :  tirst,  whether  a  notice  of  action  was  nece.s.sary,  none  having  been 
given  ;  [864]  and,  secondly,  whether  the  demand  made  by  the  plaintiff  in  this  instance 
was  a  proper  and  sufficient  demand  under  the  statute.  With  respect  to  the  first  point, 
I  think  considerable  doubt  may  be  fairly  entertained  whether  in  this  case  a  notice  of 
action  was  requisite.  It  has  been  properly  contended  by  the  phiintiff's  counsel,  that 
this  case,  being  that  of  a  mere  money  demand,  is  distinguishable  from  cases  of  a  hke 
nature  cited  on  the  other  side,  to  shew  that  notice  of  action  is  necessary.  And  on  a 
review  of  the  authorities,  it  seems  to  be  necessary  to  advert  to  the  facts  and  circum- 
stances of  each  case,  to  ascertain  whether  it  is  a  mere  money  demand,  or  whether, 
looking  at  all  the  facts  and  circumstances  attending  it,  it  is  one  in  which  what  was 
properly  the  subject  of  an  action  for  tort  is  turned  into  a  money  demand  by  a  mere 
change  in  the  form  of  action.  There  is  a  good  deal  in  the  argument,  that  that  part  of 
the  statute  which  requires  notice  of  action  to  be  given  is  not  in  terms  applicable :  the 
109th  section  of  the  Highway  Act  speaks  of  tender  of  satisfaction  to  the  party 
aggrieved  only.  And  I  was  considerably  struck  with  the  argument  of  Mr.  O'Malley, 
that,  in  the  case  of  an  overplus  in  the  hands  of  a  coUectoi-,  the  demand  is  founded  on 
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the  27  Geo.  2,  c.  20 ;  and  that,  before  that  act,  when  uo  demand  was  necessary,  the 
overplus  would  have  been  recoverable  as  money  had  and  received.  It  is  not,  however, 
necessary,  in  order  to  dispose  of  th*e  rule,  to  pronounce  any  opinion  on  this  point ;  but, 
as  at  present  advised,  it  appears  to  me  that  notice  was  not  necessary. 

Upon  the  other  point,  I  am  quite  clear  that  a  demand  was  necessary,  and  that  no 
sufficient  demand  was  made  in  this  case.  I  think,  there  being  no  question  of  fact  in 
dispute  between  the  parties,  that  the  reasonableness  of  the  demand  made  was  a 
question  of  law  under  the  statute,  and  for  the  judge  to  decide  as  matter  of  law ;  but, 
iissuming  that  it  was  a  question  for  the  jury,  I  think,  when  both  parties  agree  on  the 
facts,  and  acquiesce  in  the  course  Uikeu  by  the  judge,  the  verdict  ought  not  afterwards 
to  be  dis-[865]-turbed  because  the  case  did  not  actually  go  to  the  jury.  I  say  that, 
however,  with  reference  to  the  circumstances  of  the  present  case,  not  wishing  to  hold 
to  it  very  strictly  as  a  rule  or  precedent  in  other  cases.  But  whether  the  reasonable- 
ness of  the  demand  be  matter  of  law  or  of  fact,  I  quite  concur  in  the  view  tiiken  by 
the  learned  Judge,  that  there  was  no  sufficient  demand.  It  was  made  by  a  total 
stranger,  who  produced  no  evidence  of  authority,  and  there  was,  I  think,  some  ground 
of  suspicion,  arising  from  what  took  place;  because,  if  the  party  .said,  "You  are  not 
entitled  to  a  written  authority  ;  I  have  one  in  my  pocket,  but  I  won't  produce  it ;  I, 
however,  tell  3'ou  verbally  I  have  an  authority,"  that  would  naturalh'  lead  to  suspicion, 
and  would  certainly  be  an  unreasonable  mode  of  making  a  demand  for  the  payment  of 
money  due  to  a  third  party.  I  am,  therefore,  of  opinion  that  the  rule  ought  to  be 
discharged,  on  the  ground  of  the  insufficiency  of  the  demand  made. 

RoLFE,  B.  With  respect  to  the  question  which  occurs  in  this  case,  relative  to  the 
mode  in  which  the  demand  was  made,  I  cannot  say  that  I  have  not  some  doubt 
whether,  in  strictness,  it  was  not  a  question  for  the  jury  ;  but  I  am  rather  disposed 
to  think  it  was  not.  The  Court  may  surely  inquire  what  is  the  meaning  of  the  words 
"on  demand,"  as  they  occur  in  this  statute;  and  they  must  be  interpreted  as  having 
reference  to  a  demand  made  under  such  circumstances  as  that  the  party  could  reason- 
ably comply  with  it.  Now,  upon  the  facts  there  can  be  but  one  opinion,  when  we 
find  that  an  entire  stranger  comes  and  makes  the  demand,  saying,  "  I  have  a  written 
authority  in  my  pocket,  but  I  will  not  shew  it ; "  because  no  prudent  person  would 
pay  on  such  a  demand  as  that.  Whether  it  be  within  the  province  of  the  judge  or 
the  jury,  the  result  admits  of  no  doubt,  and,  therefore,  I  think  the  nonsuit  ought 
to  stand. 

Platt,  B.  The  circumstance  of  this  question  having  [866]  been  treated  at  the 
trial  iis  a  question  of  law  by  all  parties  renders  it  subject  to  the  revision  of  the  Court ; 
and  that  being  so,  neither  party  can  with  propriety  now  complain  that  the  opinion  of 
the  jury  was  not  taken  upon  it.  Under  the  circumstances,  I  agree  that  the  rule 
should  be  discharged. 

Alder.son,  B.  I  entirely  concur  with  the  rest  of  the  Court.  As  to  the  question 
of  notice,  I  confess  I  w;is  much  struck  with  the  argument  on  the  part  of  the  plaintiflf, 
and  am  disposed  to  think  I  was  wrong  on  that  part  of  the  case ;  but,  with  regard  to 
the  other  question,  it  seems  to  be  perfectly  clear.  At  the  trial,  I  gave  my  opinion, 
after  argument,  on  both  points,  and  all  parties  concurred  in  treating  them  as  matters 
of  law.  There  was  no  disputed  fact,  nor  was  the  opinion  of  the  jury  required  by 
either  party.  With  regard  to  the  demand,  I  think  it  would  be  very  unreasonable  to 
require  a  person  to  pay  money,  merely  because  a  stranger  comes  and  says  he  has 
authority  to  receive  it.     Upon  the  whole,  I  think  the  rule  ought  to  be  discharged. 

Ivule  discharged. 

Memoranda. 

In  this  Vacation,  Mr.  Serjt.  Manning  and  Mr.  Serjt.  Channell  received  patents  of 
precedents:  and  William  Lee,  of  the  Inner  Temple,  Esq.;  l.cbbeus  Charles  liumfrey, 
of  Lincoln's  Inn,  Escj. ;  John  Billingsley  Parry,  of  Lincoln's  Inn,  Esq.  ;  William  Page 
Woo<J,  of  Lincoln's  Inn,  Esq. ;  Russell  Gurney,  of  the  Inner  Temple,  Esq.  ;  Georgo 
Medd  Butt,  of  the  Inner  Temple,  Esq. ;  and  Abraham  Hay  ward,  of  the  Inner 
Temple,  Esq. ;  were  appointed  her  Majesty's  Counsel. 

End  of  Hilary  Vacation. 
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[1]    Repokts    of    Cases    Argued    and    Determined    in    the    Courts    of 
Exchequer  and  Exchequer  Chamber,  Easter  Term,  8  Victori.e. 

Humphreys,  Administrator  of  Edward  Humphreya,  Deceased  v.  Jones.  April  17, 
1845. — A.  having  signed,  as  surety  for  B.,  a  joint  and  several  promissory  note 
made  by  A.  and_B.,  and  being  called  upon  after  B.'s  death  for  payment  of  the  money 
due  upon  it,  requested  the  holder  to  apply  to  B.'s  executrix,  stating  (in  writing), 
that  "what  she  should  be  short  he  would  assist  to  make  up."  The  executrix 
having  been  applied  to,  but  not  paying  anything: — Held,  that  A.'s  conditional 
promise  of  payment  became  thereby  absolute,  and  rendered  him  liable  in  an  action 
brought  against  him  on  the  note  more  than  six  years  after  its  date,  and  aftei'  a 
reasonable  time  for  payment  by  the  executrix  had  elapsed. 

[S.  C.  14  L.  J.  Ex.  254  ;  9  Jur.  333.] 

Assumpsit  on  a  joint  and  several  promissory  note  for  £400  and  interest,  made  by 
the  defendant  and  one  Robert  Jones,  since  deceased,  dated  6th  June,  1833,  payable  to 
the  plaintift''s  intestate.  Plea  (inter  alia)  the  Statute  of  Limitations.  At  the  trial 
before  Wightman,  J.,  at  the  last  Assizes  at  Liverpool,  it  appeared  that  the  defendant 
signed  the  note  as  surety  for  his  brother,  Robert  Jones,  who  had  paid  the  intei'est  up 
to  the  time  of  his  death  in  1835,  and  whose  widow  had  also  afterwards  paid  intei'est 
[2]  on  the  note  till  1839.  The  evidence  to  take  the  case  out  of  the  Statute  of 
Limitations,  as  against  the  defendant,  consisted  of  certain  letters  written  by  him  in  the 
years  1840  and  1841,  in  answer  to  applications  from  the  plaintiff's  attorney.  On  the 
5th  of  December,  1840,  the  attorney  applied  to  the  defendant  for  payment  of  the 
note ;  and  on  the  8th  the  defendant  wrote  in  answer,  stating,  that  he  had  written  to 
the  executrix  to  come  and  arrange  about  it,  and  he  would  write  again  after  he  had 
seen  her.  On  the  6th  March,  1841,  the  plaintiff's  attorney  again  wiote  to  the 
defendant  as  follows  : — "  I  beg  to  call  your  attention  to  my  letter  of  the  5th  December 
last,  respecting  the  £400  due  on  your  note  to  Mr.  Edward  Humphreys.  The  money 
is  wanted  immediately,  and  I  will  therefore  thank  you  to  fix  an  early  day  for  the  pay- 
ment thereof,  in  ordei'  that  I  may  arrange  with  the  parties."  To  this  lettei',  on  the 
8th  Mai'ch,  the  defendant  replies  as  follows : — "  I  am  in  receipt  of  yours  of  the  6th, 
handed  me  this  morning.  I  have  forwarded  it  to  Mrs.  Jones,  with  a  request  that  she 
will  come  over  without  delay  to  settle  the  business.  Ma}'  I  beg  you  will  write  to  her 
by  the  first  post  to  press  payment,  and  what  she  may  be  short,  I  will  assist  to  make 
up.  I  send  you  her  address  "  Application  was  accordingly  made  on  the  part  of  the 
plaintiff  to  Mrs.  Jones  for  payment,  but  without  effect;  and  in  1844,  this  action  was 
brought  against  the  defendant. 
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Upon  this  evidence  the  learned  Judge  directed  a  verdict  for  the  plaintiff,  giving 
the  defendant  leave  to  move  to  enter  a  nonsuit  or  a  verdict  for  him,  if  the  Court 
should  be  of  opinion  that  these  letters  did  not  constitute  a  sufficient  acknowledgment 
to  take  the  case  out  of  the  Statute  of  Limitations. 

Knowles  now  moved  accordingly.  There  is  nothing  in  either  of  the  defendant's 
letters  which  amounts  to  such  an  [3]  unconditional  acknowledgment  of  the  debt  as 
that  a  promise  to  pay  it  can  be  implied  thereform.  There  is  no  admission  of  liability 
in  himself,  but  merely  an  engagement  to  assist  the  executrix  of  his  co  maker,  who  was 
the  person  primaril}'  liable.  [Parke,  B.  That  engagement  was  made  with  reference 
to  a  note  on  which  the  defendant  was  originally  liable ;  and  it  is  such  an  acknowledg- 
ment as  imports  a  promise  to  pay  the  debt  due  upon  that  note,  in  case  the  other 
party  does  not.  When  she  docs  not  pay,  his  promise  becomes  an  ab.solute  one,  and 
admits  the  declaration.]  The  true  construction  of  the  letter  is  rather  this  :  "  She  is 
the  party  liable  to  pay  ;  but  if  she  do  not,  I  will ; "  and  there  is  no  authority  that  a 
promise  by  a  party  to  pay  the  debt  of  another  can  take  a  debt  of  his  owti,  although 
upon  the  same  security,  out  of  the  Statute  of  1/imitations.  The  principle  is  thus 
stated  by  Parke,  B.,  in  Morrcll  v.  Frith  (3  M.  &  W.  402) :  "According  to  the  recent 
cases,  the  document,  to  take  the  ca.se  out  of  the  statute,  must  either  contain  a  piomise 
to  pay  the  debt  on  request,  or  an  acknowledgment  from  which  such  promise  is  to  be 
inferred.  Now  the  utmost  that  can  be  made  of  the  letter  in  this  case  is,  that  it 
acknowledges  the  existence  of  the  debt  mentioned  in  the  previous  letters,  but  that 
the  defendant  does  not  mean  to  express  any  promise  to  pay,  but  reserves  it  for  future 
consideration."  [Parke,  B.  There  must,  no  doubt,  be  something  proved  which  fits 
the  promise  stated  in  the  declaration,  which  is  a  promise  to  pay  on  request.  But  if 
the  evidence  be  of  a  promise  to  pay  upon  a  condition,  and  the  condition  be  performed, 
it  becomes  absolute,  and  is  a  promise  to  pay  on  request.  If  the  action  had  been 
brought  immediately  after  the  letter  was  written,  so  that  there  had  been  no  time 
for  the  executrix  to  pay,  the  case  might  be  different.  Pollock,  C.  B.  The  letter  of 
the  8th  of  March  must  be  [4]  read  with  reference  to  all  the  previous  letters.  Now  in 
that  letter  the  defendant  says  in  effect,  "  I  am  only  a  surety — Mrs.  Jones  is  the  person 
who  ought  to  pay — and  I  renew  my  engagement  as  surety :  apply  to  her,  the 
principal,  who  ought  to  pay,  and  if  she  does  not,  I  will  pa\'."  Parke,  B.  It  amounts 
to  this  :  "  I  will  pay  whatever  she  does  not,  on  application  being  made  to  her."]  Then 
should  not  that  have  been  an  application  to  her  by  means  of  legal  process  ?  [Parke,  B. 
No ;  the  defendant  promises  to  pay  on  non-payment  by  her  when  applied  to  for  pay- 
ment. It  is  not  necessary  to  sue  her,  in  order  to  make  it  an  absolute  promise  by  the 
defendant ;  when  she  fails  to  pay,  it  is  absolute,  and  admits  the  declaration. 
Alderson,  B.     I  doubt  whether  it  even  is  a  conditional  promise  at  all.] 

Per  curiam, (a)     Kule  refused. 

GoODLiFF  r.  Fur,r,ER.('/)  \iii^. — In  an  action  for  breach  of  promise  of  marriage,  the 
Court  refused  a  rule  for  the  defendant  to  inspect  letters  written  by  the  plaintiff 
to  him,  which  he  alleges  contained  a  release  of  his  promise,  and  which,  after  the 
breaking  off  of  the  coiuiexion,  the  defendant  had  returned  to  her  upon  an  under- 
stiinding  that  all  the  letters  of  both  should  be  mutually  returned,  which  she  had 
not  complied  with  on  her  part. 

[S,  C.  2  I).  &  L.  661  ;  14  L.  J.  E.x.  104.] 

Cockburn  moved  for  a  rule  willing  upon  the  plaintiff  to  shew  cause  why  the 
defendant  should  not  have  leave  to  inspect  two  letters,  written  by  the  plaintiff  to  the 
defendant  in  or  about  January,  1S44.  This  was  an  action  for  breach  of  promise  of 
marriage,  and  it  w;is  stiited  in  the  athdavits,  that  tlw;  defendant  had  ])aid  his  addresses 
to  the  plaintiff,  but  that,  in  consequence  of  some  misunderstamling  between  them,  the  |)ro- 
posed  marriage  was  broken  [5]  off,  and  it  was  agreed  between  the  parties  that  all  their 
letters  should  mutually  be  given  up  to  each  other.     The  defendant  alleges  that  he  had 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  liolfe,  B. 

(b)  This  ca.se  was  decided  in  Hilary  Term,  Jan.  l.'i,  but  was  accidentally  omitted  in 
its  proper  place. 
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returned  to  the  plaintiff  all  the  letters  written  by  her  to  him,  including  the  two  in 
respect  of  which  this  application  was  made,  but  that  the  plaintiff  had  not  performed 
her  part  of  the  agreement,  by  returning  his  letters,  and  that  the  letters  in  question 
contained  a  release  of  his  promise.  Cockburn  contended,  on  the  authority'  of  the  case 
of  Bousfield  V.  Godfrey  (5  Bing.  418),  that  the  Court  ought,  in  exercise  of  its  equitaljle 
jurisdiction,  to  direct  an  inspection  of  these  letters ;  that  it  was  in  fact  the  case  of  a 
release  which  had  improperly  been  obtained  possession  of  by  the  party  who  executed 
it,  of  the  benefit  of  which  the  other  party  ought  not  so  to  be  deprived. 

Watson  shewed  cause  in  the  first  instance,  and  insisted,  first,  that  the  application 
was  too  late,  the  letters  in  question  having  been  returned  in  June,  1844,  and  the 
action  brought  in  the  October  following,  and  being  now  entered  for  trial  at  the  sittings 
in  this  term,  in  the  course  of  which  it  would  probably  be  tried  in  two  or  three  days  : 
secondly,  that  this  was  not  a  case  in  which  the  Court  would  grant  inspection  of  the 
documents.     [He  was  stopped  by  the  Court.] 

Pollock,  C.  B.  It  seems  to  me  that  there  is  no  ground  for  this  application. 
Suppose  a  bill  of  exchange  were  paid  by  the  acceptor,  but  not  delivered  up  to  him  by 
the  holder,  could  we  order  an  inspection,  or  a  delivery  of  the  bill  to  him'?  Clearly  not. 
The  defendant  may,  perhaps,  apply  to  postpone  the  trial,  unless  the  plaintiff  consent 
to  produce  the  letters. 

Parke,  B.  I  am  of  the  same  opinion.  This  is  not  a  case  where  the  instrument 
is  held  by  one  of  the  parties  as  a  [6]  trustee  for  the  other,  in  which  case  the  Court 
generally  allows  the  instrument  to  be  inspected.  There  is  no  foundation  at  all  for 
this  application. 

Alderson,  B.  I  entirely  concur.  The  matter  of  this  application  is  the  subject 
of  a  bill  in  equity,  and  for  us  to  grant  it  would  be  nothing  short  of  allowing  a  bill  of 
discovery.  The  defendant  should  have  applied  for  a  postponement  of  the  trial,  until 
he  could  file  a  bill  in  equity.  In  Bausjield  v.  Godfrey,  the  document  of  which  inspec- 
tion was  demanded  was  that  on  which  the  action  was  brought.  I  may  obser\'e,  that 
there  is  another  case  (a)  in  the  books  which  occasions  a  great  deal  of  trouble  at 
Chambers ;  it  is  perpetuallj'  cited  there  as  an  authority  for  applications  like  the 
present,  and  I  am  sorry  it  is  not  corrected. 

Rule  refused. (i) 

[7]  Rowlands  v.  Springett.  April  18,  1845, — A  bill  having  been  dishonoured, 
notice  was  given  by  the  holder  to  the  first  indorsee,  who  in  due  time  left  at  the 
residence  of  the  drawer  his  own  card  and  address,  on  the  back  of  which  was 
written,  "Bill  for  £30,  drawn  by  S.  on  W.  dishonoured,  lies  due  as  on  the  other 
side."  The  bill  was  not  lying  there,  but  at  the  residence  of  the  holder,  who  had 
other  bill  transactions  with  the  drawer : — Held  to  be  a  sufficient  notice  of 
dishonour. 

[S.  C.  14  L.  J.  Ex.  227 ;  9  Jur.  356.] 

Assumpsit  on  a  bill  of  exchange  for  £30,  drawn  by  the  defendant  upon  William 
Widenham,  and  payable  to  the  defendant's  order  two  months  after  d;ite.  The  declara- 
tion alleged  that  the  bill  was  indorsed  by  the  defendant  to  Robert  Rowlands,  and  by 
him  to  the  plaintiff  Edward  Rowlands,  and  that  Widenham  did  not  pay  the  bill  when 
due,  although  it  was  then  presented  to  him  for  payment,  whereof  the  defendant  then 
had  notice.    Plea,  no  due  notice  of  dishonour. 

At  the  trial  before  Pollock,  C.  B.,  at  the  liOndon  sittings  after  last  Hilary  Term, 
Robert  Rowlands,  the  first  indorsee,  was  called  as  a  witness  for  the  plaintiff,  and  he 
proved,  that  having  received  notice  from  the  plaintiff  of  the  non-payment  of  the  bill 
by  Widenham,  he,  on  the  following  day,  left  at  the  defendant's  place  of  business  his 
card,  with  the  following  memorandum  written  on  the  back  of  it: — "Bill  for  £30, 
drawn  by  Springett  on  William  Widenham,  dishonoured,  lies  due,  as  on  the  other 

(a)  Probably  Barry  v.  Alexander,  Tidd's  Pr.  592,  where  Lord  Mansfield  is  stated  to 
have  ruled,  that  "  whenever  the  defendant  would  be  entitled  to  a  discovery,  he  should 
have  it  hei-e,  without  going  into  equity." 

(/')  Ultimatel}'  the  trial  was  postponed  on  payment  by  the  defendant  of  costs  of 
the  day  and  of  costs  of  this  application. 
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side  ;"  jiiirl  on  the  other  side  was  his  own  name  ami  address  :  "  Robert  Rowlands,  i;old 
case  maker,  35  Meredith  Street,  CIcrkenwcll."  The  witness  said  that  the  hill  was  not 
then  in  faet  lying  at  his  own  house,  hut  at  his  brother's,  the  plaintiff'.  No.  69  Old 
Broad  Street;  hut  that  he  gave  his  own  address  because  he  lived  in  the  next  street, 
and  his  brother  was  in  the  habit  of  leaving  Old  Broad  Street  at  four  o'elock  in  the 
afternoon.  He  admitted,  on  cross-examination,  that  he  had  since  learned  that  there 
were  other  bills  of  the  defendant  in  his  brother's  hands.  On  this  evidence  a  verdict 
was  given  for  the  plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  Couit  should  think  the  notice  of  dishonour  insutticicnt. 

Dundas  now  moved  accordingly.  First,  the  notice  does  not  contain  a  sufficient 
description  of  the  bill,  especially  as  [8]  there  were  other  bill  transactions  between  the 
defendant  and  the  plaintiff.  After  Furze  v.  ShanivoiJ,  (2  Q.  B.  3fS ;  2  Gale  &  1).  116), 
the  Court  will  not  hold  this  to  be  sufficient.  There,  a  notice  that  the  bill  "lies  due 
and  unpaid  at  my  house,"  with  the  holder's  name  and  address  subscribed,  was  held  to 
be  insutiicient.  [Pai-ke,  B.  This  Court  was  held  that  the  word  "dishonoured  "  imports 
every  thing  that  is  necessary.  This  notice  gives  you  the  amount  of  the  bill,  the  names 
of  the  drawer  and  drawee,  and  it  tells  yon  that  the  bill  has  been  dishonoured,  which 
means  that  it  has  arrived  at  maturity,  that  it  has  been  presented,  and  that  payment 
has  been  refused.]  Secondly,  although  it  may  not  be  necessary  to  state  where  a  bill 
is  lying,  still,  when  a  party  undertakes  to  describe  it,  and  to  say  where  it  lies,  he 
should  do  it  correctly,  which  here  he  does  not.  And  when  a  party  undertakes  to  say 
where  a  bill  lies,  and  gives  wrong  information,  he  must  take  the  consequence  of  it. 

P.\KKE,  B.  A  party  might,  perhaps,  be  bound  by  such  a  statement,  if  he  were 
afterwards  to  sue  on  the  bill,  and  the  defendant  were  to  prove  in  answer,  that  he 
tendered  the  money  at  the  place  where  he  told  him  the  bill  was  lying.  But  the 
question  here  is,  whether  this  is  a  suthcient  notice  of  dishonour.  Now,  the  bill  is 
amply  described,  and  it  is  stated  that  it  is  dishonoured  ;  and  I  do  not  think  that  the 
inaccuracy  in  the  description  of  the  place  where  it  is  lying  makes  any  difference. 
Suppose  he  had  said,  "The  bill,  drawn  so  and  so,  has  been  presented  and  has  been 
dishonoured,  and  you  m;iy  pa}-  it,  if  you  please,  to  Robert  Rowlands,  No.  35  Meredith 
Street,  Clerkenwell ;"  could  that  have  affected  its  validity?     I  think  not. 

Pollock,  C.  B.,  Aldkrson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


[9]  IlAfiGER  v.  Baker.  April  16,  1845. — On  a  reference  of  a  cause  and  all  matters 
in  difference  to  arbitration,  the  plaintiff  tendered  in  evidence  his  books  containing 
entiies  made  by  himself  and  others  on  his  dictation,  which  being  objected  to  as 
iuiulniissible,  the  arbitrator  stated  that  the  same  strictness  was  not  required  as 
on  a  tiial  at  Nisi  Prius,  and  that,  although  the  books  were  not  strictly  admissible, 
he  had  authority  to  receive  them,  and  he  accordingly  did  so  ;  but  it  did  not 
appear  that  he  liad  acted  upon  them : — Held,  that  this  did  not  amount  to  mis- 
conduct in  the  arbitrator,  so  as  to  authorize  the  Court  to  set  aside  the  award. 

[S.  C.  2  D.  &  L.  856;  14  L.  J.  Ex.  227.] 

A  rul(!  had  liccn  obtained,  calling  upon  the  plaintiff  to  shew  cause  why  the  award 
made  in  this  cause  should  not  be  set  aside,  on  the  ground  of  the  misconduct  of  the 
arbitrator,  in  knowingly  receiving  evidence  on  behalf  of  the  plaintitt'  which  was 
inadmissible  It  appeared  from  the  affidavits,  that  the  cause  and  all  matters  in 
difierciicc  having  been  refeired  to  the  arhiti'ator,  the  plaintiff,  in  support  of  his  case, 
produced  in  evidence  before  the  arbitrator  certain  books,  which  contained  entries  made 
liy  the  plaintiff  himself,  and  also  by  one  Carriugton,  his  clerk,  from  his  dictation  and 
from  that  of  his  servants  ;  and  that  Cariington,  who  was  too  ill  to  attenrl  as  a  witness, 
of  his  own  knowledge  knew  nothing  of  the  transactions  so  entered.  On  its  being 
objected  for  the  defendant,  that  these  books  wore  not  evidence  for  the  pl.iintiti',  the 
arbitrator  stated  that  the  same  strictness  as  to  evidence  was  not  required  on  an 
arbitration  as  at  a  trial  at  Nisi  Prius  ;  and  that  though  the  books  were  not  strictly 
admissible  in  evidence  by  themselves,  yet  he  had  authority  to  receive  them,  and  should 
do  so ;  and  the  books  wei-e  accordingly  put  in. 

Byles,  Serjt.,  (Birch  with  him)  shewed  cause.     There  is  no  grouml  for  setting  sisido 
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the  award  in  this  case.  The  arbitrator  may  have  mistaken  his  authority,  but  it  is 
not  imputed  that  he  acted  corruptly,  and  with  the  intention  of  favouring  the  plaintiff. 
Besides,  the  affidavits  only  state  that  the  books  were  received  by  the  arbitrator,  but 
it  does  not  appear  that  he  acted  upon  or  attached  any  weight  to  them,  or  formed  his 
decision  in  consequence  of  the  entries  contained  in  them.  [He  was  then  stopped  by 
the  Court] 

Butt  and  Hawkins,  in  support  of  the  rule.  This  is  not  [10]  a  mere  mistake  in 
point  of  law ;  it  is  wilful  misconduct  in  the  arbitrator,  who  persisted  in  receiving 
evidence,  which  he  knew  to  be  inadmissible,  after  it  was  objected  to.  The  case  In  re 
Hall  and  Hindi  (2  Man.  &  G.  847  ;  3  Scott,  N.  R.  250)  is  an  authority,  that  when  the 
mistake  and  carelessness  are  so  gross  as  to  amount,  though  not  in  a  moral  point  of 
view,  yet  in  the  judicial  sense  of  that  term,  to  misconduct  on  the  part  of  the  arbitrator, 
the  Court  will  sometimes  interfere  by  setting  aside  the  award. 

Pollock,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  In  the  case 
In  re  Hall  awJ  Hinds,  the  arbitrators  had  subtracted  one  sum  from  another,  instead 
of  adding  it,  and  had,  therefore,  not  done  what  they  intended  to  do.  I  think  that 
is  the  best  ground  on  which  to  rest  that  decision,  for  it  is  otherwise  difficult  to  reconcile 
it  with  previous  cases.  The  general  rule  is,  that  if  an  arbitrator  makes  a  mistake 
which  is  not  apparent  on  the  face  of  his  award,  the  party  injured  has  no  redress ;  and 
there  is  no  ditierence  between  a  mistake  in  the  law  of  evidence  and  in  other  matters. 
If  no  corruption  be  shewn,  the  Court  ought  not  to  interfere.  Besides,  it  does  not 
appear  that  the  arbitrator  founded  his  award  upon  the  entries  in  these  books  ;  he  may 
have  examined  them  merely  for  the  sake  of  informing  his  conscience,  without  an_v 
intention  of  acting  upon  them. 

Parke,  B.  I  am  of  the  same  opinion.  We  had  occasion  to  consider  the  case  In  re 
Hall  and  Hinds  in  a  recent  case  in  this  Court,  Phillips  v.  Erans  (12  M.  &  AV.  309), 
and  we  declined  to  carry  it  any  further.  Besides,  there  is  nothing  to  shew  that  the 
arbitrator  acted  upon  the  entries  in  question. 

Aldersox,  B.,  and  Kolfe,  B.,  concurred. 

Eule  discharged  with  costs. 


[11]  Catherine  Mylrea  Crellin  v.  Thomas  Calvert.  Same  r.  Willlim 
Brook.  April  24,  1845. — To  an  action  of  assumpsit  for  money  had  and  received, 
the  defendant  pleaded  in  abatement,  that  the  promises  in  the  declaration 
mentioned  were  made  by  him  jointh-  with  certain  other  persons  [thirteen  in 
number,  naming  them]  who  were  still  living,  &c.  Replication,  that  the  said 
promises  were  not  made  bj'  the  defendant  jointly  with  the  said  other  persons  in 
the  plea  mentioned.  The  particulars  of  demand  stated  that  the  action  was 
brought  to  recover  "cash  deposited  or  received  by  the  defendant  as  the  plaintifl's 
banker."  At  the  trial,  the  plaintiff  began,  and  called  a  witness,  who  proved  that 
she  had  a  banking  account,  on  which  a  balance  was  due  to  her  to  the  amount 
stated  in  the  particulars,  with  a  banking  company,  called  the  Isle  of  Man  Joint- 
Stock  Bank,  which  had  since  become  insolvent,  and  in  which  the  persons  mentioned 
in  the  plea,  and  others  also,  were  shareholders.  The  witness  was  cross-examined 
as  to  the  state  of  the  banking  account,  and  not  as  to  the  fact  of  the  defendant's 
being  also  a  shareholder ;  but  the  plaintiff  gave  no  affirmative  evidence  to  prove 
that  he  was  one  : — Held,  by  Pollock,  C.  B.,  and  Piatt,  B.,  (Rolfe,  B.,  dissentiente), 
that  that  fact  was  sufficiently  admitted  by  the  pleadings  and  proceeding  at  the 
trial  to  entitle  the  plaintiff  to  recover. — A  banking  company  was  established  in 
1836  under  a  deed  of  settlement,  which  provided  that  the  business  of  the  company 
should  be  carried  on  at  Dougliis,  in  the  Isle  of  Man,  and  such  other  places  as 
should  be  determined  on,  pursuant  to  the  clause  thereinafter  contained  for  that 
purpose,  viz.  by  the  unanimous  vote  of  the  directors,  convened  in  a  particular 
manner.  The  defendant,  who  resided  at  Huddei-sfield,  was  an  original  share- 
holder in  the  Bank,  and  continued  so  until  its  stopping  payment  in  1843.  In 
183y  a  branch  bank  was  opened  at  Castletown,  and  the  business  was  carried  on 
there,  as  well  as  at  Douglas,  till  1 843  : — Held,  that,  under  the  circumstances,  the 
mere  lapse  of  time  was  evidence  against  the  defendant,  either  that  the  Castletown 
branch  was  regularly  established  pursuant  to  the  requisites  of  the  deed,  or  that, 
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if  it  wivs  not,  he  knew  of  and  assented  to  its  establishment  otherwise,  so  .is  to 
make  him  liable  to  a  depositor  at  that  branch. 

[S.  C.  U  L.  J.  Ex.  375 :  9  Jnr.  810.] 

These  were  actions  of  assumpsit  for  money  had  .ind  received,  money  lent,  interest, 
and  on  an  aoeount  stated.  The  defendant  Calvert  pleaded  in  alwtoment.  that  the 
sevei-al  supjx^seil  promises  in  the  declaration  mentioned  wei-e  made  by  him  jointly 
with  certain  other  persons,  that  is  to  s.-»y.  with  Henry  Gaitskill.  William  Brook, 
William  Kitchen,  Robert  Curwen,  Robert  M"Gufley,  Robert  Douglas  Cloyne.  Joseph 
William  Moses,  John  Tarleton.  William  Hodgson,  James  Cosnahan,  Robert  Jackson, 
William  Garstang,  John  Gaitskill,  John  Andrew,  and  P.iul  Bridson,  who  were  still 
li\-ing  .and  resident  within  the  jurisdiction  of  the  Court.  Replication,  that  the  said 
promises  were  not  m.ade  by  the  ilefendant  jointly  with  the  said  other  persons  in  the 
plea  mentioned,  modo  et  form.4 :  on  which  issue  was  joine<1.  The  p;\rticulars  of 
demand  were  as  follows  : — "This  action  is  brought  to  recover  the  sum  of  67()1.  7s.  ."nl, 
being  the  Ivilance  due  to  the  plaintitf,  together  with  interest  thei-eon  from  1st  January 
last,  on  the  [12]  following  huiking  account,  .after  ginng  cretiit  for  the  pjiyments 
therein  mentioned : — 

"July   1st,  1S43.     To  balance  ....      £54     3     6 

„      10th,    ,,        To  cash  deposited  or  received  by  the  defen- 
dant, as  plaintiff's  Ixmker 
Oct  27ih,    ..        To  draft  returned    . 
Dec.  31st,    „        Interest 

Cr. 

1843,  July  29th.     By  cash,       . 

„      Aug.  10th, 

„      Octl   14th, 


The  pleadings  and  particulai-s  in  Crcllin  v.  Bivok  were  the  s,ame,  mutatis  mutandis 
Calvert's  name  being  mentioned  in  the  plea  instead  of  Bi-ook's. 

At  the  trial  of  these  causes,  before  Cresswell,  .1.,  at  Liverpool,  at  the  Summer 
Assizes,  1844,  it  appeared  that  they  weiv  iictions  bi-ought  against  the  defendants 
respectively,  .-vs  sbareholdei-s  in  the  Isle  of  Man  Joint-8tock  Ixink.  to  recover  the 
b;ilances  due  on  the  deposit  accounts  of  the  plaintitl'  with  that  Iwnk,  which  w;is 
estiblished  in  the  year  1836,  and  carried  on  at  Doughvs,  with  a  branch  at  C:istletown, 
in  the  Isle  of  Man,  till  August,  1843,  when  it  became  insolvent  and  stopjwd  payment 
The  ciise  of  Cnllin  v.  BnxJ:  vnxs  tii-st  tried.  The  defendant  proved  some  of  the  jxm-sous 
meuiionetl  in  the  plea  to  have  been  partnei"s  in  the  limk  at  the  time  of  the  contract 
with  the  plaintiff :  but  it  appe;ii-ed  that  others  not  named  in  the  ple.i  were  also  p;u-tnei-s  : 
the  plea,  therefore,  w;vs  held  to  be  disproved  (see  1  Car.  A:  1\.  .t7I).  The  plaintiff 
then  put  [13]  in  the  deed  of  settlement  of  the  b.uiking  compjiny,  dated  in  1836,  in 
which  the  defendant  Brook,  who  w;is  described  therein  as  William  Brook,  of  lludders- 
tield.  in  the  county  of  York,  wiis  named  iis  a  shareholder,  and  which  was  suliscribed 
by  him.  The  27th  article  of  this  deetl  provided,  "that  the  business  of  the  Compiiny 
should  be  carried  on  .at  Dougliis,  in  the  Isle  of  Man,  and  such  other  pliices  iiS  should 
l>e  determined  upon  pursuant  to  the  clause  thereinafter  eontJiined  for  that  purpose." 
Then  the  31st  article  provided,  that  by  the  unanimous  vote  of  the  directors  of  the 
s;iid  compjiny,  at  a  meeting  convened  in  the  manner  therein  directed,  branch  bjinks 
might  be  established  at  other  places  in  the  island. 

It  appeared  that  the  branch  at  Ciistletown  w;»s  established  in  1839,  but  no  eviileuce 
was  given  to  shew  that  the  formalities  required  by  the  31st  article  were  lii-st  complied 
with.  This  branch  establisliment  was  kept  on  foot  until  the  stoppage  of  the  IvHik  in 
1843,  during  the  whole  of  which  time  the  defendant  Brook  continued  to  hold  shares 
in  the  compjiny,  and  receive  dividends  upon  them  ;  and  it  was  with  this  branch  at 
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Castletown  that  the  plaintiff's  deposit  was  made,  the  balance  of  which  was  claimed  in 
this  action. 

It  was  objected  for  the  defendant  Brook,  that  thei'e  was  no  evidence  to  go  to 
the  jury  to  shew  that  the  branch  at  Castletown  was  duly  established  pursuant  to  the 
authority  given  by  the  deed  of  settlement,  or  that  the  defendant  had  assented  to  its 
establishment,  and  therefore  that  he  was  not  liable  in  this  action.  The  learned  Judge 
overruled  the  objection,  and  there  was  a  verdict  for  the  plaintiff  for  the  amount  claimed. 

In  the  case  of  Crellin  v.  Calvert,  which  was  for  the  balance  of  the  plaintiff's  deposit 
account  with  the  bank  at  the  head  office  at  Douglas,  the  plaintiff  began,  and  called 
a  witness  of  the  name  of  Fletcher,  a  late  clerk  in  the  bank,  who  proved  the  state  of 
the  account,  and  also  that  the  per-[14]-sons  mentioned  in  the  plea  were  partners  in 
the  banking  company.  The  witness  was  cross-examined  as  to  the  correctness  of  the 
account ;  and  he  proved  also,  on  his  cross-examination,  that  there  were  other  partners 
besides  those  mentioned  in  the  plea.  It  was  shewn  that  a  Thomas  Calvert  subscribed 
the  deed  of  settlement  ;  but  there  was  no  evidence  to  identify  him  as  the  defendant 
in  this  action.  It  was  objected  for  the  defendant,  that  without  such  evidence  the 
plaintiff  could  not  recover  :  for  the  plaintiff  it  was  answered,  that  the  plea  admitted 
the  defendant's  liability  to  some  amount,  as  a  member  of  the  company,  and  that,  the 
allegations  of  the  plea  being  disproved,  the  plaintiff'  had  only  to  prove  the  amount  of 
the  debt.  The  learned  Judge  was  of  this  opinion,  and  the  verdict  was  accordingly 
entered  for  the  plaintiff  for  6761.  7s.  3d. 

In  last  Michaelmas  Term,  Watson  obtained  rules  nisi  for  new  trials  in  both  cases, 
on  the  .same  grounds  of  objection  that  were  urged  at  Nisi  Prius  ;  and  the  rules  now 
came  on  for  argument  together. 

Martin  and  Cowling  shewed  cause.  First,  with  respect  to  the  case  of  Crellin  v. 
Calrert,  supposing  that  the  plea  leaves  it  ambiguous,  the  evidence,  taken  in  connexion 
with  the  particulars,  shews  clearly  that  the  parties  with  whom  the  plaintiff  contracted, 
and  with  reference  to  whom  the  plea  is  pleaded,  were  the  shareholders  in  the  Isle 
of  Man  Bank.  It  was  shewn  that  the  thirteen  persons  named  in  the  plea  were  all 
partners  in  that  bank.  [Pollock,  C.  B.  If  that  was  not  the  partnership  to  which  the 
defendant's  plea  refers,  his  counsel  ought  to  have  said  so  at  the  time.]  And  SeweU  v. 
Evans  (4  Q.  B.  626)  and  Rodcn  v.  Ryde  (ib.  ;  3  G.  &  D.  604)  are  authorities  to  shew 
that  the  proof  of  a  person  of  the  same  name  as  the  defendant  being  a  partner  was 
prima  facie  sufficient,  without  further  evidence  of  identity. 

[15]  As  to  the  case  of  Crellin  v.  Brook,  the  evidence  was  amply  sufficient  to  warrant 
the  jury  in  inferring,  as  against  the  defendant,  that  the  branch  bank  at  Castletown 
was  established  pursuant  to  the  authority  given  by  the  deed  of  settlement.  It  appeared 
that  it  was  carried  on  there  for  four  years,  during  the  whole  of  which  time  he  con- 
tinued a  partner,  without  anj'  objection  on  his  part.  Even  if  it  were  established 
irregularly,  as  the  partners  were  not  bound  to  abide  by  the  terms  of  the  deed,  they 
are  liable  to  third  parties  for  the  dealings  of  the  branches  so  irregularly  established 
with  their  knowledge.  The  plaintiff  cannot  be  expected  to  give  evidence  of  the 
interior  arrangements  of  the  banking  company.  Hau-kcn  v.  Bourne  (8  M.  &  W.  703) 
is  an  authority  for  the  plaintiff.  But,  at  all  events,  the  defendant  cannot  set  up  this 
defence  under  his  plea  in  abatement ;  it  is  a  defence  under  non  assumpsit,  if  at  all. 
He  attempts  to  set  up  a  defence  which  is  matter  for  a  plea  in  bar,  after  being  beaten 
on  his  plea  in  abatement.  The  defendant  admits  his  liability  by  so  pleading.  In  the 
case  of  a  special  count,  he  says  in  effect,  "  I  know  your  cause  of  action,  and  say  that 
for  that  I  am  jointly  liable  with  others;"  and  in  the  case  of  an  indeliitatus  count, 
with  particulars  of  demand  given,  he  says,  "  I  know  the  claim  stated  in  your  par- 
ticulars, and  for  it  I  contracted  jointly  with  others."  A  plea  in  abatement  is  a  plea 
in  confession  and  avoidance.  It  assumes  th.-itthe  defendant  knows  the  plaintiffs  cause 
of  action,  and  does  not  deny  the  merits  of  his  claim,  but  merely  alleges  that  he  ought 
to  have  a  better  writ;  to  which  the  plaintiff  replies  only,  in  effect,  that  the  plea  will 
not  give  him  a  belter  writ.  Both  parties  agree  as  to  the  cause  of  action,  viz.  in  this 
instance,  a  debt  due  to  the  plaintiff'  from  the  bank  at  Castletown  :  then,  on  proving 
the  amount  due  from  that  bank,  the  plaintiff  is  entitled  to  recover  that  amount.  The 
transaction  is  agreed  to,  and  the  parties  go  to  trial  only  upon  [16]  the  question,  whether 
the  defendant  can  give  the  plaintiff  a  better  writ.  They  cited  Dunfm-d  v.  Tmtlles  (12 
M.  &  W.  529). 

Watson  and  Cleasby,  contr;\.     The  question  in  the  case  of  Crellin  v.  Calvert  is 
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simply  this  :  was  there  evidence  of  the  debt  recovered  being  due  from  the  defendant 
to  the  pliiintitl'?  The  defendant  submits  that  there  was  none,  no  evidence  being  given 
to  shew  that  he  was  a  partner  in  the  banking  company.  It  is  said  that  the  plea  in 
abatement  a(]mits  his  liability  :  but  that  is  not  so :  the  effect  of  the  plea  is  merely 
this,  that  any  promise  which  the  plaintitl' can  prove  was  made  by  the  defendant  jointly 
with  the  other  persons  mentioned  in  it.  When  the  plea  in  abatement  fails  in  proof, 
it  remains  the  case  of  a  judgment  by  default,  and  the  plaintiff  is  still  bound  to  estab- 
lish the  defendant's  liability,  by  connecting  him  as  a  partner  in  the  company  with 
which  the  plaintiff  contracted  :  Fasumore  v.  Bouafield  (1  Stark.  296).  Where  the  plea 
in  abatement  is  untrue  in  fact,  there  is  no  judgment  of  respondeat  ouster;  the  defen- 
dant is  not  let  in  to  try  in  bar  ;  but  it  is  as  the  case  of  a  judgment  by  default,  and 
the  damages  are  to  be  assessed  by  the  jury.  With  respect  to  the  particulars,  they 
can  only  restrain  the  plaintiff'  in  point  of  proof:  they  cannot  be  imported  into  the 
declai-ation,  or  give  a  wider  effect  to  the  plea:  Riissdl  v.  Bell  (10  M.  &  W^.  349). 
Here,  however,  the  particulars  have  no  reference  to  the  Isle  of  Man  Bank,  and  the 
plaintiff'  might  have  proved  a  banking  account  with  a  diffeient  bank.  The  defendant 
here,  as  upon  a  judgment  by  default,  only  admits  a  liability  for  nominal  damages; 
and  to  recover  more,  the  plaintiff  must  prove  him  to  have  been  a  joint  contractor  as 
to  the  debt  claimed  in  the  action  :  Goihon,  v.  Smith  (2  Moore,  lo7),  J\Iorrk  v.  Lotan 
(I  M.  &  Hob.  233),  Hohy  v.  Hmvard  (2  Stark.  555).  Dunford  v.  Trattks  was  the  case 
of  an  ad-[17]-mission  on  the  record.  A  plea  in  abatement  is  not,  as  has  been  argued, 
a  plea  in  confession  and  avoidance  ;  it  is  merely  this  :  "  If  you,  the  plaintiff',  have 
any  demand  against  me,  you  must  bring  it  in  a  different  form,  for  I  made  no  sole 
contract  with  you." 

Then  as  to  the  case  of  C'rellin  v.  Brook  No  genei'al  authority  is  given  by  the 
shareholders  to  carry  on  the  business  elsewhere  than  at  Douglas.  One  partner  is  a 
general  agent  for  the  others  only  for  that  which  is  incident  to  the  carrying  on  of 
the  business  of  the  partnership.  All  that  is  proved  against  this  defendant  is,  that  he 
entered  into  a  compact  to  carry  on  the  business  of  this  bank  at  Douglas.  There  was  no 
evidence  that  he  saw  the  business  carried  on  at  Castletown,  or  derived  any  profits  from 
the  branch  established  there.  He  makes  the  rest  of  the  partners  his  agents  to  carry  on 
the  business  at  Douglas,  and,  by  the  consent  of  all  the  directors,  at  other  places;  the 
plaintiff  ought,  therefore,  to  have  proved  that  consent.  Ilawken  v.  /j'ofnvi^  is  materially 
distinguishable,  liecause  there  was  proved  that  the  usual  and  ordinary  mode  of  carry- 
ing on  the  business  of  the  mines  was  by  dealing  on  credit,  and  the  plaintiff  dealt 
subject  to  that  ordinary  usage.  [Kolfe,  B.  Was  the  question  left  to  the  jury  whether 
the  defendant  anthoiized  the  Castletown  branch  ?]  No.  [Kolfe,  B.  Did  you  request 
the  learned  .ludgc  to  leave  it  to  them?]  No;  the  argument  is  that  there  was  no 
evidence  of  it  to  be  left  to  them.  The  mere  lapse  of  time  is  nothing.  All  these  cases 
of  partnership  are  cases  of  jirincipal  and  agent ;  and  the  plaintill'must  shew  an  authority 
from  theflefcndant  to  his  co-partners  to  make  the  contiactin  I'cspectof  which  the  |)laiu- 
tiffsues  :  Bourne  v.  Fmlh  (9  B.  it  C.  (132  ;  4  Man.  &  R.  512),  JHckmson  v.  Fnlju/  (U)  H.  * 
G.  128  :  5  Man.  &  R.  126),  J'ikhford  v.  Davis  (5  M,  iV;  W.  2).  The  defendant  was 
entitled  to  suppose  that  the  directors  wore  acting  in  confoi'mity  with  the  deed,  unless 
it  appear  [18]  that  ho  knew  the  contrary.  [Pollock,  C.  B.  VVhat  is  there  to  shew 
they  were  not  acting  in  conformity  with  the  deed?  |  The  plaintiff  must  show  that  the 
directors  had  authority  so  to  bind  the  defendant,  which  they  could  not  do  except  after 
the  unanimous  vote  of  the  whole  body.  [Pollock,  C.  B.  The  question  is,  whether  it 
is  not  for  the  defendant  to  shew  how  the  fact  is,  not  for  the  plaintiff,  who  knows 
nothing  about  it.]  So  it  might  have  been  said  in  Dickinson  v.  Valpi/.  The  plaintiff, 
who  seeks  to  charge  the  defendant  as  a  partner  under  the  deed,  is  to  H.\-  him  by  shew- 
ing the  authority.  The  presumption  from  lapse  of  time  might  eipially  have  been 
made  in  all  the  cases  which  have  lieen  cited. 

I'ni.T.orK,  ('.  B.  I  am  of  o|)inion  that  the  rule  U\  each  of  these  cases  ought  to  be 
discharged.  In  the  first  case  of  t'rdlin  v.  ('alvcrt,  I  consider  that  the  single  question  is, 
whether  there  was  evidence  to  go  to  the  jury  that  the  defendant  was  a  partner  in  the 
Isle  of  Man  .loiiit  Stuck  Bank.  It  is  adrnitti^d  on  the  part  of  the  dcfend.'uit,  that, 
if  the  learned  .iudge  had  ruled  that  the  defendant  was  to  begin,  and  if  he  had  called 
a  witness  to  prove  that  the  thirteen  persons  named  in  the  plea  were  partners  in 
the  Isle  of  Man  Joint  Stock  Bank,  and  then  the  plaintill'  had  cross-examined  those 
witnesses  to  prove  that  there  were  two  others,  that  would   have  been  conclusive 
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between  the  parties  that  the  plea  in  abatement  related  to  the  Isle  of  Man  Joint 
Stock  Bank,  as  to  which  the  defendant  of  course  would  have  admitted  that  he  was 
one  of  the  partners,  otherwise  the  whole  proof  would  be  perfectly  idle  and  nugatory ; 
because,  when  he  called  the  witness  to  prove  that  they  were  partners,  in  order  to 
support  his  plea  in  abatement,  it  must  be  taken  that  he,  at  least,  was  one  of  the 
partners  along  with  them.  In  the  present  case,  instead  of  that  being  the  course  of 
proceeding,  the  plaintiff  began,  and  negatived  the  plea  in  abatement  in  the  first 
instance,  [19]  by  shewing  that  two  persons  not  mentioned  in  the  plea  were  also 
partners ;  and  the  reason  why  that  course  was  taken  is  now  apparent,  although  it  was 
not  so  at  first.  The  case  of  Crellin  v.  Brook  was  tried  first,  and  the  parties  perfectly 
well  knew,  from  the  trial  of  that  case,  what  they  were  going  to  try  in  the  other  ;  and 
therefore  the  plaintiff  in  the  first  instance  entered  upon  the  disproof  of  the  plea  in 
abatement,  without  anything  more.  That  appears  to  me  to  have  been  the  history  of 
the  transaction  ;  and  no  doubt,  if  thei'e  weie  nothing  more — if  the  defendant  had  taken 
no  step  in  any  way  whatever — if  he  bad  put  no  question,  and  had  been  so  cautious 
and  wary  as  to  say,  "  I  will  not  interfere  in  any  way  until  my  time  comes  to  make  an 
objection,"  the  case  might  have  been  diffei'ent;  because  we  certainly  cannot  refer  to 
the  two  cases  to  explain  either,  although  we  may  advert  to  the  one  case  to  explain  to 
our  own  mind  how  a  certain  couise  was  adopted  in  the  othei'.  But  the  defendant's  counsel 
cross-examined  the  plaintiff's  witness  as  to  the  account  itself  that  was  in  evidence  ;  he 
adopted  that  as  the  account  between  the  parties,  assuming  the  existence  of  the  thirteen 
persons  named  in  the  plea  as  partnei's  in  that  Isle  of  Man  Joint  Stock  Banking 
Company ;  and  it  appears  to  me  that  that  course  had  precisely  the  same  effect  as  if 
the  defendant  had  called  a  witness  for  the  purpose  of  proving  those  matters  to  which 
he  was  cross-examining  the  plaintiff's  witness.  Now,  it  appears  to  me,  that,  if  that 
course  had  been  taken  by  the  defendant,  it  would  have  concluded  the  question  ; 
but,  in  my  opinion,  it  is  as  much  concluded  bj'  the  cross-examination  that  has  taken 
place.  The  parties  well  knew  that  the  matter  in  dispute  was,  whether  or  not  the  plea 
ill  abatement  was  capable  of  being  explained,  not  with  reference  to  the  partnership 
anywhere,  but  with  reference  to  the  partnership  in  the  Isle  of  Man  Joint  Stock 
Banking  Company.  It  appears  to  me,  therefore,  that  there  was  evidence  to  go  to  the 
jury  that  the  defendant  was  liable,  and  [20]  consequently  that  the  direction  of  the 
learned  Judge  was  perfectly  right,  and  there  ought  to  be  no  new  trial  in  this  case. 

With  respect  to  the  case  of  Crellin  v.  Brook,  it  appears  to  me  that  the  rule  in  that 
case  also  ouglat  to  be  discharged.  I  confine  myself  to  the  facts  of  the  case,  as  they 
were  proved  in  evidence.  There  was  a  plea  in  abatement,  and,  in  order  to  prove  that 
the  defendant  was  liable,  the  deed  was  put  in,  which  was  signed  by  him  long  before. 
And  with  respect  to  what  was  contended  by  Mr.  Cleasby,  that  he  was  not  shewn  to 
be  a  continuing  partner,  surely,  if  he  be  shewn  to  be  a  partner  in  1836,  it  is  to  be  pre- 
sumed he  was  a  continuing  partner,  unless  the  partnership  was  dissolved.  He  continues, 
therefore,  to  be  a  partner  down  to  the  period  of  the  transaction  in  question,  and  down 
to  the  time  of  the  commencement  of  the  action.  Here  the  money  was  deposited  at  a 
branch  bank  in  Castletown  ;  and  it  is  said  that  the  company  had  not  the  power  to 
establish  a  branch  bank  elsewhere  than  at  Douglas.  I  do  not  know  why  that  should 
be  assumed.  Had  they  not  the  power  of  transferring  their  whole  business  from 
Douglas  to  Castletown  ?  If  they  had,  could  not  they  transfer  so  much  of  it  as  could 
more  conveniently  be  carried  on  at  Castletown  ?  I  do  not  know  why  the  contrary 
should  be  assumed,  at  a  period  when  we  are  so  perfectly  familiar  with  branch  banks. 
It  is  true,  the  London  bankers  have  very  rarely  a  branch  bank,  but  branch  banks  of 
country  banks  are  extremely  common,  and  the  Bank  of  England  has  many  branch 
banks  in  various  parts  of  the  country.  It  appears,  however,  that  there  was  no  power 
in  the  deed  itself,  which  was  produced  in  evidence,  to  establish  the  Castletown  branch, 
except  by  the  unanimous  concurrence  of  the  directors,  obtained  in  a  particular  manner. 
Now,  as  against  the  defendant,  it  appears  to  me  that  the  verdict  may  be  sustained  in 
either  of  two  ways  :  as  against  him,  it  may  well  be  presumed  that  the  conditions  upon 
which  the  [21]  Castletown  branch  might  be  opened  were  complied  with.  The  branch 
was  opened  in  1839, — he  was  a  partner  then;  this  payment  was  made  in  the  year 
1842, — he  was  a  partner  then.  The  Castletown  branch  had  been  carrying  on  the 
business  for  three  years.  I  think  there  was  evidence  to  go  to  the  jury,  and  we  must 
take  it  that  the  jury  found,  that  the  defendant  knew  of  this  ;  and  if  he  knew  of  it,  and 
made  no  objection,  it  appears  to  me  that,  as  against  him,  the  jury  were  warranted  in 
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concluding,  either  that  the  conditions  required  by  the  deed  had  been  in  fact  complied 
with,  or  that,  if  the  concern  was  carried  on  without  compliance  with  those  conditions, 
he  knew  of  it,  assented  to  it,  and  was  a  party  to  it,  and  that  he  permitted  the  Isle  of 
Man  Joint  Stock  Banking  Company  at  Castletown,  as  well  as  at  Douglas,  to  hold  out 
to  the  public  that  all  the  persons  connected  with  that  banking  company  were  responsible 
for  the  transactions  carried  on  at  both  places. 

For  these  reasons,  it  appears  to  me  that  the  direction  of  the  learned  Judge  in  this 
case  also  was  perfectly  right,  and  that  the  rule  ought  to  be  discharged. 

KuLFE,  B.  In  the  first  of  these  cases,  Crcllin  v.  Ualvcrt,  I  have  the  misfortune  to 
differ  from  my  I;ord  Chief  Baron  and  my  Brother  Piatt,  and  I  will  therefore  state 
shortly  the  grounds  upon  which  1  have  come  to  a  different  conclusion  from  that  which 
the  Lord  Chief  Baron  has  expressed. 

This  was  an  action  of  assumpsit  for  money  lent,  and  there  was  a  plea  in  abate- 
ment that  the  defendant  was  jointly  liable  with  thirteen  other  pei'sons  ;  the  replica- 
tion is,  that  the  promises  were  not  made  jointly  with  those  other  persons,  upon  which 
issue  is  joined.  Now,  this  being  the  matter  to  be  tried,  1  take  it  to  be  clear  that 
the  issue  was  on  the  defendant  to  prove  that  the  contract  was  made  with  those 
other  thirteen  persons  jointly  ;  he  failed  to  prove  that,  or  at  least  what  was  pi'oved 
by  him  and  the  [22]  plaintiff  together  led  substantially  to  a  flifferent  result;  for  it 
was  proved  that  the  contract  was  made  with  others  besides  those  mentioned  in  the 
plea,  and  conseiiuently  the  plea  in  abatement  was  not  proved.  It  appears  to  me 
that  the  result  of  that  was  merely  that  the  plea  was  removed  out  of  the  case,  and 
that  exactly  the  same  obligation  was  upon  the  plaintifl'as  would  have  l)een  upon  him 
if  there  had  been  no  plea  at  all.  Now,  that  being  so,  let  us  see  what  the  evidence 
was.  The  evidence  was  this : — a  gentleman  of  the  name  of  Fletcher  was  called, 
who  said  he  was  the  manager  of  the  Isle  of  Man  Joint  Stock  Rank  ;  that  the 
plaintiff  kept  an  account  there,  and  at  the  time  of  its  stoppage  had  a  credit  with 
the  bank  of  XGTG  ;  no  doubt,  therefoi-e,  the  persons  who  were  partners  in  the  Isle 
of  Man  Bank,  were  by  that  evidence  proved  to  be  liable  to  the  i)Iaintiff  for  £076  ; 
but  that  does  not  seem  to  me  at  all  to  ati'ecb  the  defendant.  The  defendant  says, 
"My  promise  was  made  jointly  with  A.  B.,  C.  I).,  and  so  on,  to  the  number  of 
thirteen  ;  it  is  true,  further,  that  those  thirteen  and  others  were  paitnei's  in  the 
Isle  of  Man  Bank:" — how  does  that  shew  that  the  defendant  was  any  partner  in 
the  Isle  of  Man  Bank  ?  The  defendant  admits  he  was  lialilo  with  thirteen  others, 
partners  in  the  Isle  of  Man  Joint  Stock  Bank  ;  but  non  constat  he  was  liable  with 
with  those  thirteen  and  others  as  constituting  that  partneiship.  This  matter  will 
appear  more  clear  in  its  detail,  although  I  think  not  moie  clear  in  its  principle,  if  one 
person  only,  instead  of  thiiteen,  be  suppo.sed  to  have  been  mentioned  as  a  co-contractor. 
Sup])ose  the  defendant  pleaded  that  he  made  the  promise  jointly  with  A.  ;  and  upon 
the  trial,  the  defendant  having  failed  to  give  any  evidence,  the  plaintiff  proved  that 
A.  and  thirteen  otheis  wore  partners  in  the  Isle  of  Man  Joint  Stock  Bank  : — 
"  Why,"  the  defendant  would  say,  "  what  has  that  to  do  with  me  1  I  say  I  make  a 
promise  jointly  with  A.  ;  how  can  you  say  to  mo  that  A.  and  thiiteen  others  are 
part-[23]-nors  f  I  only  admit  a  joint  li;il)ility  with  one  person."  Supposing  an 
action  brought  against  all  these  ]jartners ;  or,  as  dealing  with  smaller  innnbers  is 
much  more  ea.sy,  supposing  an  action  of  assumpsit  to  be  brouglit  against  A.,  B.,  and 
C.  ;  sujipose  A.  and  B.  let  judgment  go  by  default ;  and,  upon  non  a.ssumpsit  pleaded 
by  C,  it  were  proved  that  C.  had  admitted  that  he  and  B.  were  liable  to  the  plaintiff; 
how  would  that  have  rendered  him  liable  in  that  action '! 

Upon  these  grounds,  therefore,  I  confess, — though  I  certainly  feel  a  strong 
suspicion  that  suljstanlial  justice  is  done  by  the  view  of  my  Lord  and  ray  Brother 
Piatt,  and  therefuie  I  the  less  regret  that  my  view  differs  from  theirs, — yet,  on  the 
best  consideialion  I  can  give  the  case,  it  appears  to  me  that  the  plaintiff  is  not 
entitled  to  the  verdict,  and  that  the  rule  for  a  new  trial  ought  to  be  made  .absolute  ; 
however,  as  my  Lord  Chief  Baron  and  my  Brother  Piatt  dilfcr  from  me,  that  will 
not  be  so. 

With  respect  to  the  case  of  Crdlm  v.  Bniuk,  upon  that  also  I  have  had  the 
greatest  doul)t ;  but  at  last  I  think  I  see  my  way  to  come  to  the  same  conclusion 
with  the  rest  of  the  Court.  That  is  an  action  brought  by  the  same  creditor 
against  another    shareholder ;    the  pleadings  are  the  same  exactly  as  in    the    other 
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ciise,  and  they  come  to  the  same  result — the  defendant  failed  in  proving  his  plea 
in  abatement,  and  consequently  the  plaintifl'  had  to  prove  the  liability  of  this 
defendant.  She  proceeds  to  do  that,  by  shewing  what  she  did  not  shew  in  the 
other  case,  namely,  a  deed  executed  by  the  defendant  in  the  year  1836,  in  which 
he  is  named  as  a  partner,  and  by  which  unquestionably  he  became  a  partner  in  the  Isle 
of  Man  Joint  Stock  Bank  ;  she  proved  also  that,  shortly  before  the  stoppage  of  the 
bank,  a  period  long  after  the  signature  of  the  defendant  to  the  deed,  she  deposited 
£1400  at  the  branch  office  of  the  bank  at  Castletown,  upon  which  she  was 
entitled  to  recover  a  balance  from  the  shareholders  in  that  bank,  [24]  and  the 
defendant  Brook  having  been  proved  to  be  a  shareholder  by  executing  the  deed  at 
the  commencement  of  the  concern,  she  was  entitled  to  recover  it  from  him.  But 
then  the  defence  in  this  action  was  of  a  difi'erent  nature  to  that  in  the  first  action  ; 
it  was  said  by  the  defendant,  that  the  plaintitf  deposited  the  money,  not  with  the 
original  bank  at  Douglas,  to  which  the  deed  of  partnership  related,  but  at  a  branch 
bank  which  was  afterwards  established  at  Castletown  ;  and  the  defendant  says, 
"Although  I  was  a  party  to  that  deed,  and  thereby  became  a  partner  in  the  bank 
at  Douglas,  there  is  no  proof  that  I  ever  consented  to  become  a  partner  in  any 
branch  bank  at  Castletown."  I  think  that  is  a  perfectly  good  objection,  if  it  be 
made  out  in  point  of  fact ;  because  1  conceive  it  to  be  quite  clear,  that,  on  becom- 
ing a  partner  iu  a  joint-stock  bank  in  London,  I  do  no  more  as  between  myself  and 
partners — I  authorize  them  to  do  no  more — than  that  which  is  properly  and 
ordinarily  done  in  carrying  on  the  bank  in  which  I  so  became  a  partner  ;  it  is  no 
part  of  the  authority  which  I  impliedly  give  to  my  partners  in  a  bank  iu  London, 
that  they  establish  without  my  consent  a  branch  bank  at  Newcastle.  If  I  act  iu 
such  a  way  as  to  adopt  or  ratify  their  act,  I  am  bound  by  it ;  but  if  I  do  not  adopt 
or  ratify  it,  I  am  not  bound,  because  that  is  not  in  any  respect  within  the  scope  of 
the  business  to  be  carried  on  in  London.  The  becoming  a  partner  in  a  bank  carrying 
on  business  in  London  does  not  authorize,  as  it  appears  to  me,  the  carrying  on  of  a 
branch  anywhere  else,  or  make  the  partners  liable  in  respect  of  the  business  done  at 
such  a  branch,  unless  they  consent  to  it :  and  it  is  obvious,  upon  looking  at  the  terms 
of  this  deed,  that  the  shareholders  meant  to  exclude  the  parties  carrying  on  business 
at  Douglas  from  any  such  authority,  because  by  the  27th  article  it  is  stipulated,  "that 
the  business  of  the  company  shall  be  commenced  and  carried  on  at  Douglas,  in  the 
Isle  of  Man,  and  such  other  places  as  shall  be  determined  on  [25]  under  the  clause 
hereinafter  contained.'  Then  the  31st  clause  stipulates,  that,  by  the  uuanimous  vote 
of  the  directors,  made  after  a  certain  number  of  votes  had  been  given,  and  under 
certain  circumstances,  branch  establishments  might  be  carried  on.  It  is  quite  clear, 
therefore,  that,  unless  all  these  stipulations  of  the  31st  article  were  complied  with, 
whatever  the  ordinary  law  might  be  upon  the  subject,  the  parties  in  the  bank  at 
Douglas  did  not  authorize  a  branch  to  he  carried  on  at  Castletown. 

But  then,  in  order  to  fix  this  defendant  for  a  liability  arising  out  of  the  trans- 
action at  Castletown,  one  of  these  things  might  be  proved  ;  either  that  he  was  liable, 
beciiuse  he  became  a  party  to  the  deed,  which  deed  by  its  stipulations  authorized  and 
sanctioned  the  carrying  on  a  branch  bank  at  Castletown,  and  that  it  was  established 
and  carried  on  iu  the  manner  thereby  authorized  and  sanctioned  ;  or  that,  whether 
rightly  or  wrongly,  the  directors  established  a  branch  bank  at  Castletown,  and  that 
he  ratified  it. 

Now,  there  is  no  pretence  that  any  evidence  was  given  upon  the  first  point ;  there 
is  no  pretence  that  there  was  any  proof  of  a  unanimous  vote  of  the  directors,  and  I 
cannot  see  how  we  can  presume  anything  on  the  subject.  Here  it  is  sought  to  fix  the 
defendant  as  a  partner,  not  by  reason  of  his  acts,  but  by  reason  of  his  having  executed 
a  deed  whereby  others  are  entitled  to  bind  him ;  and  you  must  shew  that  the  con- 
ditional authority  given  by  the  deed  to  those  parties  has  been  complied  with.  The 
only  doubt  I  have  had  was  this, — whether  there  was  or  was  not  evidence  to  warrant 
the  jury  in  finding,  that  whether  this  was  done  in  accordance  with  the  provisions  of 
the  deed  or  not,  it  was  in  fact  done,  and  the  defendant  knew  of  it,  and  did  not 
interfere.  If  that  be  established,  then  I  think  he  is  liable.  I  doubted  whether  there 
was  any  evidence  to  go  to  the  jury  of  his  knowledge,  the  evidence  being  merely  that 
he  executed  the  deed  in  183G,  and  that  a  branch  was  established  at  Castletown  in 
1839.     I  own  I  had  gieat  [26]  doubts  upon  that  subject,  but  those  doubts  are  so  far 
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removed,  that  I  do  not  think  it  necessary  to  express  a  difference  of  opinion,  or  to  go 
into  any  further  observations  on  the  subject,  especially  iis  my  Lord  and  my  Brother 
Piatt  have  a  strong  view  that  there  is  such  evidence.  M)'  Lord  Chief  Baron  put  the 
case,  what  would  3'ou  say  if  the  man  lived  next  door  to  the  branch  at  Castletown  ? 
then  he  must  be  presumed  to  have  known  what  was  going  on  ;  but  we  do  not  know 
where  he  lived  ;  he  is  described  in  the  deed  as  living  at  Hudderstield.  Now,  Hudders- 
tield  is  much  farther  oflF  the  branch  at  Castletown  than  the  bank  at  Douglas  is ;  l)ut 
the  business  was  carried  on  for  four  years  at  Castletown,  and  it  can  hardly  be  s;iid 
that  thai  is  not  some  evidence  that  the  public,  and  still  more  the  public  having  an 
interest  in  the  concern,  must  have  known  that  it  was  so  carried  on.  Upon  that 
ground  it  is  that  I  concur  with  the  rest  of  the  Court  in  thinking  that  in  the  second 
case  the  rule  ought  to  be  discharged. 

Platt,  B.  I  am  of  the  same  opinion  with  my  Lord  in  regard  to  both  these  rules. 
In  the  first  case,  of  Crelliii  v.  Cahxrt,  which  was  an  action  brought  against  the  defen- 
dant to  recover  the  sum  of  £676,  a  plea  was  put  upon  the  record,  by  which  the 
defendant  says,  "  I  am  liable  to  be  sued  by  you  the  plaintiff,  but  not  in  this  action. 
There  is  a  debt  which  you  may  claim  from  me,  but  vou  must  claim  it  from  me  in  a 
different  manner  to  that  which  you  have  adopted."  That  is  the  nature  of  his  plea  ; 
issue  is  taken  upon  that  plea,  and  the  parties  go  down  to  trial.  It  was  said  by  Mr. 
Watson,  that  the  failing  to  prove  that  plea  on  the  part  of  the  defendant  left  it  as  if 
he  had  suffered  judgment  to  go  by  default  ;  but  that  is  not  quite  so,  if  you  tiike  into 
consideration  the  evidence  given  on  the  trial.  The  evidence  was,  that  a  debt  of  this 
amount  was  due  to  the  plaintiff  from  the  Isle  of  Man  Joint  Stock  Company  ;  then  the 
evidence  goes  on  to  shew  that  two  parties  were  shaie-[27]-holders  in  the  company, 
who  are  not  mentioned  in  the  plea  in  abatement.  The  plaintift''s  pass-book  is  put 
in,  up  to  the  3Lst  Decembei-,  1842,  and  it  is  put  in  in  such  a  manner  ;is  undoubtedly 
to  treat  it  as  relating  to  the  subject-matter  in  controversy  in  the  cau.se,  and  also 
as  relating  to  these  persons  who  are  so  congregated  together  as  partners.  The 
only  evidence  to  shew  that  the  thirteen  persons  mentioned  upon  the  record  were 
co-contractors  is,  that  they  were  partners  in  the  bank.  Surely  that  is  evidence  to  go  to 
the  jury  that  the  defendant,  who  alleges  that  he  was  a  co-contractor  with  them,  was 
also  a  partner  in  the  same  concern ;  and,  if  there  was  any  evidence  to  go  to  the  jury, 
the  verdict  which  the  jury  have  found  ought  cert;iinly  not  to  be  disturbed,  anil  there- 
fore I  think  the  rule  ought  to  be  discharged. 

With  regard  to  Crellia  v.  Brook,  it  seems  to  me  to  be  most  clear  that,  when  the 
original  formation  of  this  company  took  place,  it  was  contemplated  that  branch  banks 
should  be  established,  sub  modo,  under  certain  restrictions,  and  subject  to  certain 
formalities.  It  is  perfectly  clear  that  it  was  anticipated  by  the  partners  that  a 
branch  bank,  in  certain  events,  might  be  instituted  ;  and  we  accordingly  find  a  branch 
bank  instituted,  and  business  carried  on  at  it  during  the  space  of  four  years  ;  and  we 
must  take  it  for  granted,  as  no  question  was  put  to  the  jury  as  to  the  knowledge  of 
the  defendant,  that,  as  it  was  carried  on  for  that  period  of  time,  he  knew  of  it,  and  if 
he  knew  of  it,  it  is  equally  clear  that  his  subsequent  acquiescence  is  sufficient  to 
charge  him.     Therefore  I  think  this  rule  also  ought  to  be  discharged. 

liule  discharijed. 


[28]  Tannkk  and  Others,  Assignees  of  E.  M'Laughlin,  a  Bankrupt  r.  Scovei.l 
AMj  Otiiek.s.  April  18,  1845. — Goods  were  forwarded  in  bales  by  ship  to 
London,  deliverable  to  B.  &  Co.,  or  their  assigns,  who  were  facUns  for  sale  ;  and 
were  landed  at  the  defendants'  wharf.  B.  &  Co.  gave  the  defendants  onlers  to 
"  weigh  and  deliver''  the  goods  to  M.,  who  had  contracted  with  B.  &  Co.  for  the 
purchase  of  them.  They  were  accordingly'  weighed,  and  an  account  of  the 
weights  sent  to  B.  &  Co.,  who  made  out  invoices  to  M.  accordingl3'.  M.  resold 
several  bales  of  the  goods,  which  were  delivered  by  the  defendants,  upon  his 
order,  to  his  vendees  :  the  rest  remained  on  the  defendants'  wharf  until  they  were 
stopped  by  B.  &  Co.  as  unpaid  vendors.  They  were  never  transferred  in  the 
defendants'  books  from  the  names  of  B.  &  Co.  to  that  of  M.,  nor  was  any  ware- 
house rent  paid  by  him  :— Held,  first,  that,  upon  these  facts,  the  defendants  never 
stood  in  the  relation  of  wharfingers  to  M.,  so  as  to  be  liable  to  an  action  on  the 
case  by  him  for  the  non-<lelivery  of  the  goods  to  his  order. — Secondly,  that,  under 
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these  circumstances,  B.  &  Co.'s  right  of  stoppage  in  transitu  was  not  determined 
by  the  part  delivery  to  M.'s  vendees. 

[S.  C.  14  L.  J.  Ex.  321.     Explained,  Ex  ^mrie  Cooper;  In  re  M'Laren,  1879,  11  Ch.  D. 
76.     Eefei'red  to.  In  re  Harcoiirt ;  Danby  v.  Tucker,  1883,  31  W.  K.  580.} 

Case.  The  first  count  of  the  declaration  stated,  that  the  said  E.  M'Laughlin, 
before  he  became  bankrupt,  to  wit,  on  the  1st  January,  18-14,  and  on  divers  days  and 
times  between  that  day  and  the  1st  August,  1844,  at  the  special  instance  and  request 
of  the  defendants,  left  and  continued  in  the  care,  custody,  and  keeping  of  the  defen- 
dants, and  the  defendants,  before  the  said  E.  M'Laughlin  became  bankrupt,  to  wit,  on 
the  1st  August,  1844,  at  their  special  instance  and  request,  had  in  their  care,  custody, 
and  keeping,  divers  goods  and  chattels  of  the  said  E.  M'Laughlin  by  his  permission,  to 
wit,  glue  pieces,  weighing  a  certain  great  weight,  to  wit,  twenty  tons,  of  great  value 
&c.,  to  be  taken  care  of  and  safely  and  securely  kept  by  the  defendants,  for  certain 
reward  and  at  certain  charges,  for  the  said  E.  M'Laughlin,  and  to  be  delivered  by  the 
defendants  to  the  said  E.  M'Laughlin  when  the  defendants  should  be  thereunto 
requested,  upon  payment  of  such  reward  and  charge  as  might  be  due  to  the  defendants 
in  respect  of  the  said  goods  and  chattels.  The  count  then  set  forth  the  bankruptcy 
of  M'Laughlin,  the  issuing  of  the  tiat,  the  adjudication,  and  the  appointment  of  the 
plaintifl's  as  assignees ;  and  averred  a  request  by  the  plaiutitls  for  the  delivery  of  the 
said  goods  by  the  defendants  to  them  as  such  assignees,  and  that  they  were  ready 
and  willing  and  tendered  and  offered  to  pay  to  the  defendants  such  reward  and 
charges,  and  whatever  might  be  or  was  due  to  the  defendants  in  respect  of  the  said 
goods  and  chattels.  Breach,  in  non-delivery  of  the  said  goods  to  the  plaintiffs. 
There  [29]  were  also  counts  in  trover,  respectively  alleging  a  property  in  the  bankrupt 
before  his  bankruptcy,  and  in  the  plaintiffs  as  assignees  since  the  bankruptcy. 

The  defendants  pleaded,  tii'st,  not  guilty.  Secondly,  to  the  fii'st  count,  that  the 
said  E.  M'Laughlin  became  bankrupt  after  the  passing  of  the  2  &  3  Vict.  c.  29,  and 
that,  after  he  had  so  left  the  said  goods  and  chattels,  and  whilst  the  same  were  and 
continued,  in  the  care,  custody,  and  keeping  of  the  defendants,  and  before  the  date  or 
issuing  of  the  fiat,  to  wit,  on  the  16th  August,  1844,  he  the  said  E.  M'Laughlin  really 
and  bona  fide  sold  and  transferred  the  said  goods  and  chattels,  and  every  part  thereof, 
to  certain  persons,  to  wit,  one  John  Walton  and  one  James  Walton,  who  then  really 
and  bona  fide  bought  the  said  goods  and  chattels  of  and  from  the  said  E.  M'Laughlin  ; 
and  that  afterwards,  and  before  the  date  or  issuing  of  the  said  fiat,  the  defendants 
really  and  bona  fide  delivered  the  said  goods  and  chattels  to  the  said  John  Walton  and 
James  Walton,  by  the  direction  and  with  the  consent  of  the  said  E.  M'Laughlin. 
Averments  that,  at  the  time  of  the  said  sale  and  purchase  of  the  said  goods,  the  said 
John  Walton  and  James  Walton  had  not  nor  had  either  of  them  notice  of  any  prior 
act  of  bankruptcy  by  the  said  E.  M'Laughlin  committed  ;  and  that,  at  the  time  of  the 
delivery  of  the  said  goods  and  chattels  to  the  said  John  AValton  and  James  Walton, 
the  defendants  had  not  nor  had  either  of  them  notice  of  any  prior  act  of  bankruptcy 
by  the  said  E.  M'Laughlin  committed.  Wherefore,  and  not  otherwise,  they  refused 
and  could  not  deliver  the  same  or  any  part  thereof  to  the  plaintiffs.     Verification. 

Third  plea,  to  the  first  count,  that  the  said  E.  M'Laughlin  became  bankrupt  after 
the  passing  of  the  2  ife  3  Vict.  c.  29  ;  and  that,  after  he  had  so  left  the  said  goods  and 
chattels,  and  whilst  the  same  were  and  continued,  in  the  care,  custody,  and  keeping 
of  the  defendants  as  in  the  declaration  mentioned,  they  the  defendants,  by  the  license, 
direction,  [30]  and  authority  of  the  said  E.  M'Laughlin,  and  before  the  date  or 
issuing  of  the  fiat,  and  before  the  defendants  or  either  of  them  had  notice  of  any 
prior  act  of  bankruptcy  by  him  committed,  to  wit,  on  &c.,  the  said  E.  M'Laughlin 
ordered  and  directed  the  defendants  to  deliver  the  said  goods  and  chattels  to  certain 
persons,  to  wit,  to  William  Boutcher,  William  Mortimore,  and  Kobert  Vicary  ;  and 
the  defendants  then,  in  pursuance  of  and  obedience  to  such  order  and  direction  as 
aforesaid,  and  by  the  leave  and  license  of  the  said  E.  M'Laughlin  to  them  for  that 
piu'pose  then  given,  before  the  date  or  issuing  of  the  said  fiat,  and  before  they  the 
defendants  or  either  of  them  had  notice  of  any  act  of  bankruptcy  by  the  said 
E.  M'Laughlin  committed,  really  and  bona  fide  delivered  the  said  goods  and  chattels, 
and  every  part  thereof,  to  the  said  William  Boutcher,  Wilh'am  Moi-timore,  and 
Robert  Vicary,  and  ha\e  never  since  had  the  same  or  any  part  thereof  in  their  custody, 
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care,  or  keeping.     Wherefore,  and  not  otherwise,  the  defendants,  at  the  said  time  when 
&c.,  omitted  and  refused  to  deliver  the  same  to  the  plaintiffs,  &c.     Verification. 

There  were  also  two  other  pleas  to  the  first  count :  the  fourth  plea  den\'ing  the 
allegation  that  M'Laughlin  left  the  goods  in  the  care,  &c.  of  the  defendants  as  therein 
mentioned  ;  and  the  fifth,  the  allegation  that  the  plaintitls  tendered  and  offered  to 
pay  to  the  defendants  modo  et  forma  :  and  pleas  to  the  second  count,  the  sixth  deny- 
ing the  property  of  the  bankrupt,  the  seventh  setting  up  leave  and  license ;  and 
liistly,  a  plea  to  the  third  count,  denying  the  property  of  the  plaintiffs  as  assignees. 

The  plaintiffs  joined  issue  on  the  first,  fourth,  fifth,  sixth,  and  last  pleas;  and  to 
the  second,  third,  and  seventh  replied  de  injuria,  and  issues  were  joined  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  London  after  Hilary  Term, 
it  appeared  that  the  action  was  brought  by  the  plaintiffs  as  the  assignees  of 
E.  M'Laughlin,  who,  before  his  bankruptcv,  carried  on  the  business  of  a  [31]  hair  and 
glue  merchant  in  Ivy-lane,  Bermondsey,  to  recover  from  the  defendants,  who  are 
wharfingers  at  Topping's  Wharf,  damages  for  the  non-delivery  to  the  plaintiffs  of  a 
quantity  of  glue  pieces,  in  value  about  £1-300,  under  the  following  circumstances: — 

The  bankrupt  had  been  in  the  habit  of  dealing  largely  for  many  years  with 
Messrs.  Boutcher,  Mortimore,  &  Vicary,  who  are  leather  factors  in  Bermondsey,  for 
glue  pieces,  which  are  portions  of  the  hides  of  oxen,  dressed  by  tanners  and  fell- 
mongers  in  a  particular  way,  and  prepared  for  the  purpose  of  being  converted  into 
glue.  The  glue  pieces  weie  sent  up  from  the  country  tanners  who  manufactured 
them,  to  some  of  the  river-side  wharves  in  London,  and  on  their  arrival  orders  were 
issued  by  Boutcher  &  Co.  to  the  wharfingers  to  weigh  and  deliver  the  goods  to 
M'Laughlin,  iu  the  form  hereinafter  stated.  The  weights  were  communicated  to 
Boutcher  &  Co.,  who  made  out  invoices  to  M'Laughlin  calculated  thereon.  M'Laughlin 
used  to  allow  the  glue  pieces  to  remain  at  the  respective  wharfs  where  they  were 
landed  until  he  required  them,  or  until  he  sold  them  to  other  parties,  and  they 
were  then  delivered  to  him  or  his  vendees  upon  his  order,  without  any  further 
authority  from  Boutcher  &  Co. 

In  March,  1844,  M'Laughlin  entered  into  the  following  contract  with  Boutcher 
&  Co.  :— 

"Bermondsey,  March  15,  1844. 

"  I  have  this  day  bought  of  Messrs.  Boutcher,  Mortimore,  &  Co.  about  20  tons  of 
hide  pieces,  at  £34  per  ton,  delivered  alongside  a  wharf  in  London  ;  paj-ment  in  cash 
on  arrival,  allowing  two  months'  discount,  or  by  approved  bill  at  two  months'  date, 
without  discount.  "  Edward  M'Laughlix." 

The  pieces  sold  under  this  contract  belonged  to  a  Mr.  Bucknell,  of  Bridgewater, 
for  whom  Boutcher  &  Co.  were  factors ;  and  48  bales  of  them  were  shipped  thence 
[32]  for  London,  under  a  bill  of  lading  dated  2.3rd  March,  1844,  whereby  thev  were 
made  deliverable  to  Boutcher  il-  Co.,  their  assigns.  The  vessel  arrived  off  Topping's 
Wharf  on  the  15th  of  April.  On  the  16th,  Boutcher  &  Co.  gave  M'Laughlin  the 
following  order : — 

"  To  the  Superintendent  of  Cotton's  (a)  Wharf. 

"Bermondsey,  April  16,  1844. 

"Please  weigh  and  deliver  to  Mr.  M'Laughlin  48  bales  glue  pieces. 

"For  BouTCiiEK,  Mortimore,  &  Co., 
"  KicHARD  Welch. 

"Ship  'William  the  Fourth,'  Capt.  Kees,  from  Bridgewater." 

The  defendants,  on  receipt  of  this  order,  weighed  the  48  bales,  and  found  the 
weight  to  be  98  cwt.  3  qrs.  13  11).,  which  was  communicated  to  Boutcher  &  Co.,  who 
thereupon  sent  to  M'Laughlin  an  invoice  stating  the  weight  and  price,  viz.  1681.  Is.  6d. 
On  the  31st  of  May,  five  of  these  48  bales,  weighing  9  cwt.  2  qrs.    16   lb.,   were 

(a)  Topping's  Wharf  having  been  destroyed  by  fire,  the  defendants,  during  its 
rebuilding,  cariied  on  the  business  at  their  other  estiiblishment  of  Cotton's  Wharf. 
The  glue  pieces  in  question  were  the  first  goods  landed  at  Topping's  Wharf  after  its 
being  rebuilt 
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delivered  by  the  defendants,  on  the  order  of  M'Laughlin,  to  a  Mr.  Piatt,  to  whom  he 
had  sold  them.  The  other  43  remained  at  the  wharf  until  they  were  stopped  by 
Boiitcher  &  Co.  as  hereinafter  mentioned. 

On  the  11th  of  April,  64  more  bales  of  the  glue  pieces  were  shipped  from  Taunton 
by  the  Taunton  packet,  and  3^  by  the  "Benjamin,"  consigned  to  Boutcher  &  Co. 
under  similar  bills  of  lading.  The  former  arrived  at  Topping's  Wharf  on  the  26th 
Apiil,  and  on  the  STth  were  weighed  by  the  defendants  at  127  cwt.  3  qrs.  10  lb. 
On  the  2nd  May,  Boutcher  &  Co.  sent  a  delivery  order,  and  in  the  same  terms  [33] 
as  before,  except  that  it  did  not  specify  the  number  of  bales  ;  and  on  the  4th  of  May 
they  delivered  to  M'LaughUn  an  invoice  thereof,  stating  the  weight  and  price 
accordingly,  viz.  2171.  6s.  6d.  On  the  30th  of  April  10  more  bales  (in  addition  to 
the  38  before  shipped)  were  forwarded  from  Taunton  by  the  "Benjamin,"  and  35  by 
another  vessel,  the  "Shamrock."  These  vessels  arrived  in  London  on  the  13th  and 
27th  of  May  respectively,  and  similar  orders  were  given  by  Boutcher  &  Co.  to  the 
defendants,  on  the  15th  of  May  and  12th  of  June,  for  the  delivery  of  the  bales 
brought  by  them  to  M'Laughlin,  and  similar  invoices  were  made  out,  according  to 
the  weights  taken  at  the  wharf. 

No  transfer  of  any  of  these  goods  was  made  in  the  defendants'  books  from  Boutcher 
&  Co.  to  M'Laughlin,  nor  was  any  wharfage  rent  charged  to  him.  There  was  evidence 
also  that  M'Laughlin  claimed  an  allowance  from  the  weights,  in  consequence  of  a 
portion  of  the  goods  being  wet,  and  requested  that  they  might  be  marked,  in  order 
that  the  question  might  remain  open  until  they  could  be  re-weighed  ;  but  M'Laughlin 
stated  that  he  had  afterwards  given  up  this  objection. 

On  the  27th  of  May,  M'Laughlin  sold  to  Mr.  Piatt  40  of  the  48  bales  which  arrived 
by  the  ''  Benjamin,"  and  they  were  delivered  to  him  by  the  defendants,  on  M'Laughlin's 
order,  at  various  times  between  the  29th  of  May  and  9th  of  July.  The  other  8  bales, 
and  those  also  which  came  by  the  "Shamrock,"  remained  at  the  wharf  until  they 
were  stopped  by  Boutcher  &  Co.  as  hereinafter  mentioned. 

On  the  19th  of  Jul^',  Boutcher  &  Co.,  to  whom  M'Laughlin  was  then  indebted  on 
the  balance  of  his  account  in  upwards  of  £700,  in  consequence  of  his  failure  in  making 
a  payment  to  them  according  to  his  engagement,  wrote  a  letter  to  the  defendants, 
directing  them  not  to  deliver  any  more  glue  pieces  to  M'Laughlin.  On  the  13th  of 
August,  M'Laughlin  committed  an  act  of  bankruptcy,  on  which  a  fiat  issued  on  the 
26th  of  September.  On  the  20th  of  December,  the  plaintiffs,  as  assignees,  demanded 
from  the  [34]  defendants  the  delivery  of  all  the  glue  pieces  at  the  wharf,  (150  in  all), 
oft'ering  to  pay  all  rent,  wharfage,  and  other  charges  which  might  be  due  to  them  in 
respect  thereof.  The  defendants  refused  to  deliver  them,  under  an  indemnity  from 
Boutcher  &  Co.,  whereupon  this  action  was  brought.  No  evidence  was  given  in 
support  of  the  second  plea. 

The  Lord  Chief  Baron,  in  summing  up,  left  it  to  the  jury  to  say,  first,  whether 
there  was  any  difference  between  an  order  to  "  weigh  and  deliver,"  and  an  order  to 
"  weigh  and  transfer,"  and  whether  the  former  implied  a  complete  delivery  of  the 
goods  to  the  bankrupt ;  stating  to  them  also,  that,  if  the  bankrupt  never  took  the 
weights,  objected  to  them,  and  desired  that  the  goods  might  be  marked  that  he  might 
keep  his  objection  open,  in  point  of  law  he  never  acquiesced  in  that  which  was  necessary 
to  constitute  it  a  perfect  delivery  ;  and  that,  if  there  was  no  complete  delivery, 
inasmuch  as  the  order  to  stop  the  goods  was  before  the  act  of  bankruptcy,  the  plaintiffs 
were  not  entitled  to  recover. 

The  jury  found  that  the  delivery  was  not  complete,  and  the  verdict  was  therefore 
entered  for  the  defendants  on  the  fourth,  sixth,  and  eight  issues,  and  for  the  plaintiffs 
on  the  other  issues. 

Li  this  term  (April  17) 

Jervis  moved  for  a  new  trial,  on  the  ground  of  misdirection.  First,  the  plaintiflfs 
were  entitled  to  recover  on  the  fourth  issue,  which  raises  the  question,  whether  the 
goods  were  left  and  continued  by  the  bankrupt  in  the  custody  of  the  defendants  on  the 
terms  stated  in  the  first  count  of  the  declaration.  The  order  to  "weigh  and  deliver" 
to  the  bankrupt  implied  a  perfect  delivery  :  Hanson  v.  Meyer  (6  East,  614  ;  2  Smith, 
670),  Hammond  v.  Anderson  (1  N.  R.  69),  Lucas  v.  Dorrien  (7  Taunt.  278;  1  Moore, 
29).  [Parke,  B.  It  may  be  that  the  property  [35]  passed  to  him  ;  but  to  sustain 
this  issue,  the  plaintiffs  must  shew  that  the  defendants  held  the  goods  for  him  :  there 
must  be  some  evidence  of  a  contract  between  the  bankrupt  and  the  defendants. 
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Where  is  there  any  evidence  of  employment  of  them  by  him,  they  having  been 
originally  employed  by  Boutcher  &  Co.  ?]  At  all  events,  the  plaintiHs  are  entitled  to 
recover  on  the  ple;is  of  not  possessed  to  the  counts  in  trover.  Those  pleas  put  in 
issue  the  right  of  Boutcher  it  Co.  to  stop  the  goods;  and  here  there  was  no  right  of 
stoppage,  for  as  against  the  vendors  there  w;is  a  perfect  delivery  to  the  bankrupt. 
With  reference  to  the  counts  in  trover,  the  delivery  of  part  of  the  bulk  was  a  delivery 
of  the  whole.  [Parke,  B.  That  depends  on  the  intention  :  if  the  intention  w;is  to 
separate  the  portion  delivered  from  the  bulk,  it  is  not  necessarily  a  delivery  of  the 
remainder.]  But  here  the  separation  is  not  by  the  deliverer,  but  by  the  receiver. 
There  is  certainly  no  intention  on  his  part — who  has  bought  the  whole,  and  may  t;ike 
the  whole  if  he  pleases — to  sever  a  portion  from  the  remainder,  and  receive  that 
portion  only.  His  intention  clearly  is  to  tiike  the  whole,  and  at  once  to  dispose  of 
part,  the  rest  remaining  at  his  risk.  [Parke,  B.,  referred  to  Jones  v.  Jones  (8  M.  &  W. 
431),  irentivoith  v.  Uutlnraite  (10  M.  ife  W.  436),  and  ll'hitehead  v.  Anderson  (9  M.  & 
W.  518).]  None  of  those  were  cases  in  which  it  was  held  that  where  the  purchaser 
takes  a  portion  of  the  goods,  the  transitus  is  not  determined. 

Again,  it  was  wrongly  put  to  the  jury,  that  there  was  evidence  of  a  dispute  about 
the  weight  of  the  goods.  There  was  no  dispute  about  their  weight,  luit  merely  a 
claim  for  an  allowance  because  they  were  wet ;  and  the  bankrupt  sells  a  part  without 
any  adjustment  of  that  claim.     [Parke,  B      It  is  a  dispute  about  the  real  weight.] 

Per  Curiam.  There  will  be  no  rule  as  to  the  failure  on  [36]  the  first  count,  becau.se 
it  is  not  made  out  that  there  was  any  relation  of  wharfingers  to  the  bankrupt.  As  to 
the  other  point,  we  will  take  time  to  look  into  the  authorities. 

Cur.  adv  vult. 

The  judgment  was  now  delivered  by 

Pollock,  C.  B.  In  this  case,  upon  looking  into  the  authorities,  we  are  all  agreed 
that  the  delivery  of  part  of  the  goods  was  not  intended  to  be,  and  did  not  operate  as, 
a  simple  delivery  of  the  whole,  but  was  a  separation  for  the  purpose  of  that  part  only, 
leaving  all  the  rest  in  statu  quo;  and  therefore,  the  only  remaining  point  on  which 
the  Court  had  any  doubt  being  cleared  up  to  the  satisfaction  of  my  learned  Brothers, 
there  will  be  no  rule. 

The  first  and  leading  case  on  this  subject  is  that  of  Slubey  v.  Heyvmrd  (2  H.  Bl. 
504),  in  which  a  part  delivery  was  considered  as  putting  an  end  to  the  right  of  stoppage 
in  transitu.  That  was  nothing  else,  in  truth,  than  the  deliver}'  of  the  whole  cargo : 
each  part  was  taken  away  with  the  intention  to  take  possession  of  the  whole,  not  to 
separate  the  part  that  was  delivered  from  the  remainder.  Lord  Tenterden  says,  in 
the  case  of  Bimney  v.  Poyntz  (4  B.  &  Ad.  571  ;  1  Nev.  &  M.  229),  that  that  was  "the 
delivery  of  part  of  the  cargo,  made  in  the  progress  of  and  with  a  view  to  the  delivery 
of  the  whole ; "  beciiuse  you  could  not  take  the  whole  of  the  cargo  at  one  time,  but 
must  tiike  hogshead  by  hogshead,  or  sack  by  sack,  as  the  case  may  be.  If  there  was 
no  intention  to  .separate  the  particular  part  delivered  from  the  remainder,  that  incipient 
delivery,  so  to  speak, — that,  inchoate  delivery, — will  amount  to  a  determination  of 
the  right  to  stop  in  transitu.  Before  the  time  of  the  decision  in  [37]  Slubey  \.  Heyward 
(2  H.  Bl.  504),  the  subject  of  stoppage  in  transitu  had  not  undergone  the  great  con- 
sideration it  has  of  late  years  :  and  hardly  anything  was  held  sufficient  to  determine 
the  right,  unless  there  was  an  actual  taking  possession  by  the  purchaser  himself, 
by  going  and  weighing  the  commodity  or  otherwise,  and  so  taking  maiuial  possession 
of  it.  In  all  the  subsequent  cases  in  which  part  deliveries  have  been  held  not  to  be 
sufficient  to  prevent  the  right  of  stoppage,  (there  are  several  of  them),  the  vendee 
meant  to  separate  the  part  delivered  from  the  remainder,  and  to  take  possession  of 
that  part  only,  and  in  most  of  them  the  vendor  concurred  in  that  act.  I  may  observe, 
that  Taunton,  J.,  in  the  case  of  Belts  v.  GibMnn  (2  Ad.  &  Ell.  57  ;  4  Nev.  &  M.  64) 
made  an  observation  which  is  very  justly  questioned  by  Mr.  Smith,  in  his  book  on 
Mercantile  Law,  viz.  that  "  a  partial  delivery  is  a  delivery  of  the  whole,  unless  circum- 
stances shew  that  it  is  not  so  meant."  Mr.  Smith  append.s  a  quiere  to  that  dictum, 
and  with  very  great  reason.  It  will  be  found  that  the  oidy  two  ca.ses,  so  far  as  I  have 
looked  at  them,  which  bear  the  semblance  of  an  authority  that  a  mere  part  delivery  is 
sutticient  to  put  an  end  to  the  right  to  stoppage  in  transitu,  are  these,  Slubey  v. 
Ileyuaid  and  Hammond  v.  Amlerson  (1  N.  K.  69).  In  the  case  of  Hunwii  v.  I'oyniz, 
part  delivery  of  a  portion  of  a  hayst<ack,  with  intent  to  separate  that  from  the 
remainder,  was  held  not  to  be  sullicieut.     In  Jones  v.  Jones  (8  M.  &  W.  431),  on  the 
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other  hand,  this  Court  held,  that  the  vendee  (who  was  assignee  under  a  trust  deed) 
took  possession  of  part  of  the  cargo,  with  the  intention  of  obtaining  possession  of  the 
whole,  for  the  purposes  of  the  trust,  and  therefore  that  such  taking  possession  of  part 
did  put  an  end  to  the  transit :  but  it  was  fully  admitted  in  that  case,  that  the  mere 
delivery  of  part  to  the  vendee,  when  he  meant  to  separate  that  part  from  the  remainder, 
did  not  put  an  end  to  the  [38]  right  to  stop  in  transitu.  The  same  doctrine  is  laid 
down  in  Miles  v.   Gorton  (2  C.  &  M.  504)  and  in  Dixon  v.  Yates  (5  B.  &  Adol.  313  ; 

2  Nev.  &  M.  177).  There  the  vendee  took  samples,  coopered  and  marked  the  casks 
in  which  the  goods  were,  and  sold  them  to  dift'erent  purchasers,  one  of  whom  obtained 
possession  of  a  part ;  and  yet  it  was  held  that  the  lien  of  the  unpaid  vendor  still  sub- 
sisted. Here,  it  is  true,  there  is  a  general  ordei'  to  deliver  to  the  vendee's  order  the 
whole  commodity — which  means,  either  the  whole,  or  any  part,  if  the  vendee  chooses 
to  select  a  part,  intending  to  select  that  part  only ;  and  in  such  ease,  the  delivery  of 
that  part  only  does  not  opeiate  as  a  delivery  of  the  whole.  If  the  vendee  takes 
possession  of  part,  not  meaning  thereby  to  take  possession  of  the  whole,  but  to  separate 
that  part,  and  to  take  possession  of  that  part  only,  it  puts  an  end  to  the  transitus 
only  with  respect  to  that  part,  and  no  more  :  the  right  of  lien  and  the  right  of 
stoppage  in  transitu  on  the  remainder  still  continue.  Besides  the  cases  I  have  referred 
to,  I  have  no  doubt  others  may  be  found  in  which  this  doctrine  is  clearly  established. 
The  whole,  in  truth,  depends  on  the  intention  of  the  vendee.  We  are  of  opinion, 
therefoje,  that  the  verdict  in  this  case  is  right,  and  that  no  rule  should  be  granted. 

Rule  refused. 

[39]  Doe  d.  Jukes  v.  Sumner.  April  19,  1845.— The  stat.  3  &  4  Will.  4,  c.  27, 
s.  8,  applies  to  tenancies  from  year  to  year  created  before  and  existing  at  the 
passing  of  the  act. 

[S.  C.  14  L.  J.  Ex.  337  ;  9  Jur.  413.     Referred  to,  Doe  d.  Angell  v.  Angell,  1846, 

9  Q.  B.  328.] 

This  was  an  ejectment  to  recover  possession  of  a  house  and  premises  in  the  parish 
of  Walsall,  in  the  county  of  Stafford.  The  demise  was  laid  on  the  30th  of  July,  1844. 
At  the  trial,  before  Pollock,  C.  B.,  at  the  last  Staffordshire  Assizes,  the  following  facts 
appeared : — 

By  a  settlement,  made  on  the  marriage  of  G-ilbert  Fownes  and  Ann  his  intended 
wife,  in  the  year  1788,  and  a  recovery  duly  suffered  in  pursuance  thereof,  the  premises 
in  question  were  limited  and  settled  (after  the  marriage)  to  such  uses  as  the  said  Ann 
should  by  deed  appoint.  The  marriage  took  effect,  and  by  a  deed  made  on  the  27th 
of  March,  1790,  Ann  Fownes  appointed  the  property  to  the  use  of  John  Finch  and 
Joseph  Jukes,  and  their  heirs,  upon  trust,  after  her  decease,  to  sell  the  same,  and  apply 
the  purchase-money  in  such  manner  and  for  such  purposes  as  she  should  by  her  will 
direct  and  appoint ;  and  in  default  of  appointment,  she  directed  that  it  should  form 
part  of  the  remainder  of  her  personal  estate.  Ann  Fownes  survived  her  husband,  and 
by  her  will,  dated  6th  of  October,  1808,  disposed  of  her  real  and  personal  estate 
generally,  but  made  no  appointment  as  to  the  property  in  question,  or  the  purchase- 
money  to  arise  from  the  sale  of  it ;  and  she  appointed  Peter  Kempson  and  two  other 
persons  her  executors,  and  died  in  1811.  Kempson  survived  his  co-executors,  and,  in 
the  year  1814,  let  the  defendant's  father  into  possession  as  tenant  from  year  to  year, 
without  any  lease  or  other  writing  of  the  premises  in  question,  which  (the  deed  of 
1790  having  been  overlooked)  were  supposed  to  have  passed  under  the  general  devise 
of  real  estate  in  the  will.  He  continued  in  possession,  and  paid  rent  to  Kempson 
until  the  25th  of  March,  1824,  since  which  time  no  demand  or  payment  of  rent  appeared 
to  have  been  made,  [40]  Kempson  having  died  in  the  month  of  May  in  the  same 
year,  the  defendant's  father  died  a  few  years  ago,  leaving  the  defendant  in  possession 
of  the  premises.  Rent  was  demanded  of  him  by  the  parties  beneficially  interested 
under  the  deed  of  1790,  and  payment  being  refused,  this  ejectment  was  brought  in 
the  name  of  the  heir-at-law  of  Joseph  Jukes,  who  was  the  survivor  of  the  trustees  named 
in  the  deed  of  1790. 

It  was  objected  for  the  defendant,  that  the  right  of  action  was  barred  by  the  stat. 

3  &  4  AVill.  4,  c.  27,  s.  8  :  and  the  Lord  Chief  Baron,  being  of  that  opinion,  nonsuited 
the  plaintiff,  reserving  him  leave  to  move  to  enter  a  verdict. 
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Talfounl,  Serjt.,  now  moved  accoidiiiijly.  The  question  in  this  case  depends  upon 
what  is  the  true  construction  of  the  8th  section  of  the  stat.  3  &  4  Will.  4,  c.  27.  That 
section  enacts,  "  that  where  an>'  person  shall  be  in  possession,  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  from  year  to  year,  or  other 
period,  without  any  lease  in  writing,  the  right  of  the  person  entitled  subject  thereto, 
or  of  the  person  through  whom  he  claims,  to  make  an  entry  or  distress,  or  to  bring  an 
action  tc  recover  such  land  or  rent,  shall  be  deemed  to  have  accrued  at  the  determina- 
tion of  the  first  of  such  j'ears  or  periods,  or  at  the  last  time  when  any  rent  payable  in 
respect  of  such  tenancy  shall  have  been  received,  which  shall  last  happen."  The 
question  is,  whether  that  section  is  retrospective,  and  operates  in  cases  where,  at  the 
time  of  its  passing,  there  was  a  subsisting  tenancy.  If  it  does  not,  the  lessor  of  the 
plaintiff  was  not  barred  in  this  action.  Now  it  only  defines  the  time  at  which  the 
right  to  make  an  entry  or  distress,  or  to  bring  an  action,  shall  be  deemed  to  have 
accrued  ;  and  it  has  reference  to  the  second  section,  which  enacts,  that,  "  after  the 
31st  day  of  December,  1833,  no  person  shall  make  an  entry  or  distress,  or  bring  an 
[41]  action  to  recover  any  land  or  rent,  but  within  twenty  years  next  after  the  right  to 
make  such  entry  or  distress,  or  bring  such  action,  shall  first  have  accrued."  All  these 
are  prospective  words.  In  Doe  d.  Evans  v.  I'aije  (5  Q.  B.  767)  it  appears  to  have  been 
taken  for  granted  that  the  seventh  section  of  the  statute,  which  applies  to  tenancies 
at  will,  had  not  a  retrospective  effect ;  and  the  terms  of  the  two  clauses  are  identical 
in  effect.  In  Doe  d.  Bennett  v.  Turner  (7  M.  &  W.  226)  the  point  was  not  raised. 
Lord  Denman,  C.  J.,  says,  in  Doe  v.  Page,  that  "  the  section  [the  seventh]  is  in  terms 
only  applicable  to  the  case  of  a  future,  or  at  the  most  of  an  existing  tenancy  at  will, 
and  not  to  the  case  of  a  tenancy  at  will  which  had  been  determined,  and  not  existing 
when  the  act  passed.  [Parke,  B.  Here  the  defendant  was  in  possession,  as  tenant 
from  year  to  year,  after  the  passing  of  the  act.  Alderson,  B.  Your  argument  would 
exclude  three-fourths  of  England  from  the  operation  of  the  act.  Pollock,  C.  B.  There 
are  many  cases  in  which  lands  have  been  held  under  an  existing  tenancy  from  year  to 
year  for  fifty  or  a  hundred  years.  According  to  your  argument,  the  statute  is  not  to 
apply  to  any  of  them,  but  only  to  tenancies  which  begin  and  last  for  twenty  years 
after  the  passing  of  the  act.  Alderson,  B.  If  a  man  allows  his  rent  to  remain  unpaid 
for  twenty  years,  the  act  says  he  shall  lose  his  land.  Rolfe,  B.  It  was  necessary  to 
draw  an  arbitrary  line  somewhere,  and  the  Legislature  fixed  upon  that.] 

Pahke,  B.  I  think  no  rule  ought  to  be  granted.  This  case  is  clearly  within  the 
words  of  the  8th  section,  which  are  not  the  same  as  those  of  the  7th  section,  upon 
which  Doe  v.  Page  was  decided.  The  8th  section  says,  that  "  when  any  person  shall 
be  in  possession  or  in  receipt  of  the  rents  and  profits  of  any  land,  or  in  the  receipt  of 
any  rent,  [42]  as  tenant  from  year  to  year,  or  other  period,  without  any  lease  in 
writing,  the  right  of  the  person  entitled  subject  thereto,  &c.  shall  be  deemed  to  have 
accrued  at  the  determination  of  the  first  of  such  years  or  other  periods,  or  at  the  last 
time  when  any  rent  payable  in  respect  of  such  tenancy  shall  have  been  received,  which 
shall  last  happen."  Here  the  defendant's  father  was  in  po.ssession  of  the  land  as  tenant 
from  year  to  year  after  the  passing  of  the  act;  therefore  the  period  of  limitation  is 
twenty  years  from  the  last  receipt  of  rent  from  him,  in  April,  1824  ;  it  expired,  there- 
fore, in  April,  1844,  and  this  ejectment  was  consequently  brought  too  late.  The  effect 
of  the  act  is  to  make  a  parliamentary  conveyance  of  the  land  to  the  person  in  posses- 
sion after  that  period  of  twenty  years  has  elapsed. 

The  other  Barons  concurred. 

Kule  refused. 

Nif'HOLLS  V.  Cross.  April  21,  1845. — Where  a  piece  of  land  was  demised  for  ninety- 
nine  yeai's,  at  an  aiuiual  rent  of  £8,  and  the  lease  contained  a  covenant  that  the 
lessee  should,  within  a  year  from  the  granting  of  the  lease,  build  a  dwelling- 
house  on  the  land,  and  expend  the  sum  of  £150  at  the  least  upon  it.  —  Held,  that 
a  stamp  of  £1  was  sufficient. 

[S.  C.  14  L.  J.  Ex.  244.] 

Covenant  for  rent  reserved  on  a  lease.  Pleas,  non  est  factum,  and  that  the  lease 
was  obtained  )iy  fraud  and  covin. 

At  tiic  trial,  before  Tindal,  C.  J.,  at  the  last  assizes   at  Warwick,  the  plaintiff 
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produced  the  lease  in  evidence,  from  which  it  appeared  that  a  small  piece  of  land  was 
demised  by  it  to  the  defendant  for  building  upon,  for  a  term  of  99  years  if  the  lessee 
and  his  wife  should  so  long  live,  at  the  annual  rent  of  £8  :  and  the  lease  contained  a 
covenant  that  the  lessee  should,  within  a  year  from  the  granting  of  the  lease,  build  a 
dwelling-house  upon  the  land,  and  expend  the  sum  of  £150  at  the  least  upon  it.  The 
lease  was  stamped  with  a  one-pound  stamp.  It  was  objected  for  the  defendant,  that 
[43]  the  stamp  was  insufficient,  and  that  the  deed  should  have  borne  a  stamp  of 
11.  1.5s.  The  learned  Judge  overruled  the  objection,  and  the  plaintift"  obtained  a 
verdict. 

Hill  now  moved  for  a  new  trial,  on  the  same  ground.  The  case  falls  within  the 
clause  in  the  Stamp  Act  (55  Geo.  3,  e.  184,  Schedule,  tit.  "Lease")  which  provides 
that  a  lease  of  lands  granted  "  in  consideration  of  a  sum  of  money  by  way  of  fine, 
premium,  or  grassum  paid  for  the  same,  without  any  yearly  rent,  or  with  any  yearly 
rent  under  £20,"  is  to  pay  "  the  same  duty  as  for  a  conveyance  on  the  sale  of  lands 
for  a  sum  of  money  of  the  same  amount."  And  in  the  schedule  to  the  same  act,  tit. 
"Conveyance,"  where  the  consideration-money  amounts  to  £150,  then  the  stamp  is 
£2  ;  but  if  this  be  not  a  money  consideration,  then  it  falls  within  the  description  in 
the  schedule,  of  "Deeds  not  otherwise  charged  nor  expressly  exempted  from  all  duty," 
in  which  case  the  stamp  is  11.  15s.  The  rent,  and  the  £150  which  is  to  be  expended 
by  the  lessee,  together  form  the  consideration,  and  a  stamp  of  11.  15s.  was  therefore 
required.  If  the  annual  rent  alone  is  to  be  taken  to  be  the  consideration,  the  stamp 
would  be  £1  only.  If  there  be  another  consideration,  then,  if  it  be  of  a  pecuniary 
nature,  the  lease  is  to  be  charged  as  a  conveyance,  according  to  the  amount  of  the 
fine.  But  if  it  be  not  of  a  pecuniary  nature,  then  the  lease  is  to  be  charged  under  the 
clause  in  the  schedule,  tit.  "  Lease,"  as  a  "  Lease  or  tack  of  any  kind  not  otherwise 
charged  in  this  schedule,  11.  15s."  And  in  either  view  of  the  ease,  it  ought  therefore 
to  have  had  a  stamp  of  11.  15s.  attached  to  it. 

Pollock,  C.  B,  Where  the  consideration  is  not  by  way  of  fine,  premium,  or 
grassum,  but  is  something  which  relates  to  the  improvement  of  the  estate,  the  Legis- 
lature has  not  thought  proper  to  provide  for  such  a  case,  on  account  of  the  difficulty 
of  framing  an  equitable  provision  [44]  for  it.  They  appear  to  have  intended  that  a 
stamp  should  be  necessary  only  in  cases  where  either  a  rent  was  reserved  or  a  fine  or 
premium  was  given,  and  not  to  make  any  other  arrangement  between  the  landlord 
and  tenant  liable  to  any  duty  at  all.     We  will,  however,  consider  the  point. 

On  a  subsequent  day,  (Apiil,  27),  Pollock,  C.  B.,  said  that  the  Court  had  considered 
the  question,  and  were  of  opinion  that  there  ought  to  be  no  rule. 

Kule  refused. 

Bailey  and  Others  v.  Porter.  May  3,  1845. — Where  a  bill  of  exchange  drawn 
by  W.  C.  upon  one  J.  C.  was  accepted  by  the  latter,  payable  at  the  plaintiffs 
bank,  and  the  bill  was  subsequently  indorsed  by  W.  C.  to  the  plaintiffs,  and  on 
the  day  when  it  became  due  there  were  no  assets  of  J.  C.'s  in  the  bank — Held, 
in  an  action  by  the  plaintiffs  as  the  indorsees  against  the  indorser,  that  it  was  not 
necessary  to  shew  a  presentment  of  the  bill  to  the  acceptor. — It  was  proved  at 
the  trial  by  a  clerk  of  the  plaintiffs,  notice  to  produce  having  been  given,  that 
on  the  day  when  the  bill  became  due  he  wrote  a  letter  to  the  defendant  informing 
him  that  "J.  C.'s  acceptance  due  that  day  was  unpaid,  and  requesting  his 
immediate  attention  to  it : " — Held,  a  sufficient  notice  of  dishonour. 

[S.  C.  14  L.  J.  Ex.  244.] 

This  was  an  action  by  the  indorsees  against  the  indorser  of  a  bill  of  exchange, 
dated  the  14th  of  March,  1842,  drawn  by  one  W.  Court  upon  one  James  Court,  pay- 
able three  months  after  date  to  the  order  of  the  said  W.  Court,  and  indorsed  by  the 
said  W.  Court  to  the  defendant,  and  by  him  to  the  plaintiffs. 

The  defendant  pleaded,  first,  that  the  bill  was  not  presented  to  James  Court  on 
the  day  when  it  became  due  ;  secondly,  that  the  defendant  had  not  due  notice  of 
presentment  and  dishonour,  on  which  issues  were  joined.  At  the  trial,  before  Piatt,  B., 
at  the  last  Spring  Assizes  for  the  county  of  Monmouth,  it  appeared  that  the  plaintifl's 
were  bankers ;  that  the  bill  was  accepted  payable  at  their  bank,  and  on  the  day  it 
became  due  they  were  holders  of  the  bill ;  and  their  clerk  on  that  day  examined  their 
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books,  and  ascertained  that  there  were  no  assets  of  James  Court's  in  their  hands  to 
meet  the  bill.  No  written  notice  of  dishonour  was  produced,  but  (notice  to  produce 
having  been  [45]  given)  a  clerk  of  the  plaintiffs  proved,  that,  on  the  day  the  bill 
became  due,  he  wrote  a  letter  to  the  defendant,  informing  him  that  "James  Court's 
acceptance  due  that  day  was  unpaid,  and  requested  his  immediate  attention  to  it." 
For  the  defendant  it  was  contended,  first,  that  there  was  no  sufficient  presentment 
proved ;  and,  secondly,  that  the  notice  of  dishonour  was  insufficient ;  and  the  case  of 
Gru(ieon  v.  Smith  (6  Ad.  &  Ell.  499  ;  2  Nev.  &  P.  30.3)  was  cited.  The  learned  Judge 
overruled  the  objections,  and  directed  a  verdict  to  be  entered  for  the  plaintiff's,  but 
gave  liberty  to  move  to  enter  a  verdict  for  the  defendant  on  both  or  either  of 
the  issues. 

Greaves  moved  accordingly,  (April  21).  First,  there  was  no  sufficient  evidence 
of  presentment.  Under  the  first  issue,  presentment  to  the  acceptor  ought  to  have 
been  shewn.  It  is  true  that  Sanderson  v.  Jiulge.  (2  H.  Bl.  309)  may  appear  to  the 
contrary,  but  that  decision  may  be  doubted.  [Pollock,  C.  B.  We  think  the  case 
cited  an  express  authority  on  this  point,  and  we  are  not  disposed  to  question  it] 
Secondly,  the  notice  of  dishonour  was  not  sufficient.  In  Fxtrze  v.  Shanmod  (2  Q.  B. 
388;  2  Gale  &  I).  115),  it  was  held  that  a  notice  of  dishonour  is  insufficient,  if  it 
merely  state  that  the  bill  has  not  been  paid  when  due.  This  letter  amounts  to  no 
more  than  what  was  stated  in  the  second  and  third  letters  in  that  case,  which  were 
held  not  to  be  sufficient  notices  of  dishonour.  It  is  by  no  means  clear  here  that  the 
debt  is  demanded.  And  in  Hartley  v.  CW  (4  B.  &  Cr.  339)  it  was  held,  that  the 
notice  must  contain  an  intimation  that  the  payment  of  the  bill  has  been  refused  by 
the  acceptor  ;  but  the  utmost  that  can  be  said  here  is  that  it  is  matter  of  inference. 
In  Mes^ein/er  v.  Sonthey  {I  Man.  &  Gr.  70;  1  Scott,  N.  R.  180),  the  following  letter 
from  the  plaintiff  to  the  defendant  was  held  not  to  be  a  sufficient  notice  of  dishonour : 
— "This  is  [46]  to  inform  you,  that  the  bill  I  took  of  you,  151.  2s.  6d.,  is  not  took 
up,  and  4s.  6d.  expenses,  and  the  money  I  must  pay  immediately.  My  son  will 
be  in  London  on  Friday  morning."  That  is  a  stronger  case  than  the  present. 
[Alderson,  B.  The  plaintiff  does  not  say  there  that  he  looks  to  the  defendant  for 
payment.  Pollock,  C.  B.  In  this  ca.se  the  writer  "  requests  his  immediate  attention 
to  it"]  The  nearest  case  to  the  present  is  that  of  Strange  v.  Price  (10  Ad.  &  Ell.  1  25  ; 
2  Per.  &  D.  287).  That  was  an  action  by  the  indorsee  against  the  indorser,  and  the 
letter  was  as  follows  : — "  Messrs.  Strange  &  Co.  inform  Mr.  James  Price,  that  Mr.  John 
Betterton's  acceptance,  871.  5s.,  is  not  paid.  As  indorser,  Mr.  Price  is  called  upon  to 
pay  the  money,  which  will  be  expected  immediately."  That  was  held  not  to  be  a 
sufficient  notice  to  Price  of  the  dishonour  of  the  bill.  If  any  inference  is  to  be  drawn 
from  the  circumstance  of  the  letter  calling  upon  the  defendant  for  the  money,  the 
words  in  that  case  are  stronger  than  those  in  the  present.  He  also  cited  Solarle  v. 
rainier  (7  Biug.  530;  1  B.  N.  C.  194),  rhillips  v.  Guidd  (8  C.  &  P.  355),  and  Boultm 
V.  Welch  (3  Bing  N.  C.  688  ;  4  Scott,  425). 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  the  case  of  Bailey  v.  Porter,  we  are  of  opinion  that 
there  ought  to  be  no  rule.  The  notice  in  this  case  appears  to  us  to  be  a  distinct  notice 
that  the  bill  had  been  dishonoured  ;  and  the  expression  in  it,  requesting  his  "  immediate 
attention  to  it,"  must  be  understood  by  any  person  acquainted  with  business  as  directing 
the  indorscr's  attention  to  the  bill,  and  calling  upon  him  to  pay  the  amount  of  it.  The 
terms  of  the  notice  were,  I  think,  in  compliance  with  the  rules  laid  down  in  the  various 
cases  upon  this  subject. 

Rule  refused. 


[47]  W'kst  v.  Stkward  and  Another.  April,  19,  1845. — A  deed  of  assignment 
by  A.  of  all  his  per.sonal  estate  and  effects  whatsoever  to  trustees  for  the  l)cnefit 
of  crcditois,  passes  a  deed  of  a.ssignmcnt  of  lea.schold  picmises,  made  to  A.  by 
way  of  mortgage  with  power  of  sale. — A.  executed  to  B.  and  C.  a  deed  of  trust 
for  the  benefit  of  creditors,  purporting  to  be  made  between  him  of  the  first  part, 
B.  and  C.  of  the  second  part,  and  the  several  other  per.son.s  whose  names,  and 
the  amount  of  whose  debts,  were  set  out  in  a  schedule  tiiereunto  annexed,  being 
creditors  of  A.,  of  the  third  part.  At  the  time  of  its  execution  liy  A.,  there  was 
no  schedule  annexed  ;  when  it  was  produced  in  evidence,  (in  an  action  of  trover 
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by  A.  against  B.  and  C.  for  a  mortgage  deed  alleged  to  have  pa.ssed  under  it), 
it  had  a  schedule  annexed,  consisting  of  the  signatures  of  certain  of  his  creditors, 
some  of  which  had  been  erased,  and  others  had  no  sums  set  against  them  : — Held, 
that  the  deed  was  not  avoided  thereby. 

Trover  for  a  deed  of  assignment  of  certain  leasehold  premises  to  the  plaintiff  by 
way  of  mortgage,  containing  a  power  of  sale  to  him,  his  executors,  administrators,  and 
assigns.  The  defendants  claimed  to  be  entitled  to  this  deed  under  an  assignment  for 
the  benefit  of  creditors,  dated  16th  of  June,  1843,  between  the  plaintiff'  of  the  first 
part,  the  defendants  of  the  second  part,  and  "  the  several  other  persons  whose  names, 
and  the  amount  of  whose  debts,  were  set  out  in  a  schedule  thereunto  annexed,  being 
creditors  of  the  plaintiff',"  of  the  third  part.  At  the  trial,  it  was  objected  for  the 
defendants,  that  the  mortgage  deed  did  not  pass  to  the  defendants  by  the  terms  of 
the  deed  of  the  16th  of  June,  1843,  there  being  no  express  mention  of  it,  and  the 
general  words  being  only  "  all  his  (the  plaintiff's)  personal  estate  and  effects  what- 
ever;" and  that,  inasmuch  as  it  contained  a  trust  for  sale,  the  plaintiff  could  not 
delegate  that  trust ;  and  although  the  defendants  might  in  equity  be  entitled  to  the 
money  due  upon  the  mortgage,  yet  the  legal  estate  was  still  in  the  plaintiff',  and  he 
was  entitled  to  the  custody  and  possession  of  the  mortgage  deed.  There  was  no 
schedule  to  the  deed  of  assignment  at  the  time  of  its  being  executed  by  the  plaintiff; 
and  the  only  schedule  to  the  deed,  on  its  being  produced,  consisted  of  the  signatures 
of  the  creditors  themselves,  some  of  which  had  been  erased,  while  others  had  no  sums 
set  against  them.  It  was  contended  for  the  plaintiff',  that  the  deed  was  avoided  by 
these  erasures.  The  defendants'  attorney,  who  was  the  attesting  witness  to  the 
execution  of  the  deed  by  the  plaintiff,  stated  that  he  executed  it  unconditionally,  and 
not  as  an  escrow  :  and  there  was  evidence  of  the  defendants  having  received  the  rents 
of  the  leasehold  estate,  and  advertised  it  for  sale.  [48]  The  learned  Judge  overruled 
the  objections,  and  under  his  direction  a  verdict  was  found  for  the  defendants,  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him,  if  the  Court  should 
think  either  of  the  objections  to  the  deed  well  founded. 

Palmer  now  moved  accordingly.  First,  the  general  words  of  the  deed  of  the  16th 
of  June,  1843,  were  not  sufficient  to  pass  the  legal  interest  in  the  mortgage  deed. 
Bingcr  v.  Cann  (3  M.  &  W.  343)  will  be  referred  to  as  an  authority  to  the  contrary ; 
but  there  it  was  expressly  found  as  a  fact  that  the  trustees  under  the  assignment  had 
accepted  the  lease.  [Parke,  B.  There  was  ample  evidence  to  go  to  the  jury  in  this 
case  of  the  trustees  having  taken  to  the  property.  Pollock,  C.  B.  Is  there  any 
authority  opposed  to  that  of  Binger  v.  Cann?]  Undoubtedly  not.  [Pollock,  C.  B. 
Then  it  is  a  very  strong  authority  against  you.] 

Secondly,  the  deed  was  avoided  by  the  addition  of  the  schedule  after  the  execution 
of  the  deed  by  the  plaintiff,  and  by  the  erasures  in  it.  [Parke,  B.  The  fact  that 
there  is  no  schedule  to  regulate  the  trust  does  not  prevent  the  property  from  pa.ssing, 
unless  the  schedule  be  expected  to  shew  what  passed  by  the  deed.]  In  Weeks  v. 
Maillardet  (14  East,  568),  a  deed  was  held  to  be  avoided,  as  against  the  defendant,  by 
proof  that  a  schedule,  stated  in  the  deed  to  be  annexed  to  it,  was  not  in  fact  annexed 
until  after  the  execution  of  the  deed  by  the  defendant.  [Parke,  B.  There  the  schedule 
was  material  to  shew  what  passed  by  the  deed,  because  the  covenant  in  the  deed  was 
only  to  deliver  to  the  plaintiff"  certain  articles  "as  per  schedule  annexed."]  Here  the 
schedule  is  material  to  shew  what  debts  were  barred  by  the  deed.  In  Hudson  v. 
Revett  (5  Bing.  368 ;  2  M.  &  P.  663),  where  the  defendant  executed  a  deed  conveying 
his  property  to  trustees,  in  trust  to  sell  for  the  benefit  of  creditors,  the  particulars  of 
whose  demands  [49]  were  stated  therein,  and  a  blank  was  left  for  one  of  the  principal 
debts,  the  precise  amount  of  which  was  not  ascertained  until  after  its  execution  by 
the  defendant,  when  it  was  inserted  in  his  presence  and  with  his  assent,  it  was  held 
that  by  reason  of  such  assent  the  deed  was  valid  from  that  time,  but  the  Court  laid 
it  down  clearly  that  it  was  not  a  complete  deed  until  then.  [Alderson,  B.  There  the 
Court  considered  it  to  have  been  executed  originally  as  an  escrow,  and  not  absolutely 
executed  until  the  blank  was  filled  up.  Here,  at  the  time  when  the  deed  was  executed 
by  the  plaintiff,  the  property  passed  ;  what  is  there  to  I'evest  it  1] 

Per  Curiam.     Rule  refused. 
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Bartlktt  V.  Mary  Dimond,  Executrix  of  Charles  Palmer  Dimond,  Deceased. 
April  17,  184.5— D.  was  appointed  by  deed,  by  the  plaintiff,  the  mortgagor  of 
an  estate,  and  P.,  the  mortgagee,  to  receive  the  rents  of  the  estate  ;  and  by  the 
terms  of  the  deed  he  was,  after  allowing  for  taxes  and  repairs,  to  hold  all  the 
remaining  rents  in  trnst  for  the  purposes  therein  specified  ;  viz.  1st,  to  pay  taxes; 
2ndly,  the  costs  of  collection  ;  3rdly,  a  commission  ;  4thly,  premiums  on  a  policy 
of  insuiance  ;  and  lastly,  to  apply  the  surplus  in  or  towards  satisfaction,  on  the 
6th  January  and  6th  July  in  each  year,  of  the  accruing  interest  on  the  principal 
monej'  secured,  and  to  pay  the  ultimate  sinplus,  if  any,  to  the  plaintiff';  with  a 
proviso,  that,  if,  on  the  Gth  January  or  6th  July,  he  should  have  rents  and  profits 
in  hand,  it  should  bo  lawful  for  him  to  retain  the  whole  or  part  for  the  purpose 
of  paying  the  premiums  in  that  year  on  the  policy  of  insuiance.  D.  did  not 
execute  the  deed.  Held,  that  D.  was  not  bound  by  the  terms  of  this  deed  to 
pay  the  surplus  existing  on  each  6th  January  and  6th  July  to  the  plaintiff,  and 
therefore  that,  although  he  had  a  balance  in  his  hands  on  either  of  those  days 
after  payment  of  the  half-j'early  interest,  he  was  not  liable  (the  trust  still  con- 
tinuing) to  be  sued  by  the  plaintiti'  for  money  had  and  received. 

[S.  C.  14  L.  J.  Ex.  372.     See  Pardoe  v.  Price,  1847,  16  M.  &  W.  459.     Referred  to, 
EdwanU  v.  Lmvndes,  1852,  1  El.  &  Bl.  85.] 

Assumpsit  for  money  had  and  received  by  the  defendant's  testator  to  the  use  of 
the  ])laintitf.     Plea,  non  assumpsit. 

At  the  trial,  before  liolfe,  B.,  at  the  Middlesex  Sittings  after  Trinity  Term,  1844, 
it  appeared  that  one  Charles  Palmer  became  the  mortgagee  of  certain  freehold,  copj'- 
hold,  and  leasehold  premises,  the  property  of  the  plaintiff,  under  a  deed  dated  the 
5lh  December,  1827,  which  contained  a  covenant  by  the  plaintitt'  to  procure  admissions 
and  renewals  [50]  from  time  to  time ;  and  a  policy  of  assuianco  was  thereby  charged 
with  payment  of  the  sums  which  might  be  expended  in  fines  and  fees  of  admission 
and  renewal.  There  were  other  parties  who  were  second  mortgagees  of  property 
included  in  the  deed,  and  to  whom  the  plaintiff  had,  as  further  security,  assigned 
certain  policies  of  assurance.  With  the  concurrence  of  all  parties,  Chai'les  Palmer 
Dimnnd,  the  defendant's  testator,  was,  by  a  deed  of  even  date  with  the  mortgage 
to  Charles  Palmer,  appointed  receiver,  agent,  and  attorney,  with  the  usual  powers 
to  collect  the  rents  of  the  mortgaged  estates,  upon  trust  to  pay — first,  the  outgoings 
upon  the  property ;  secondly,  the  expense  of  collecting  the  rents ;  thirdly,  the 
receiver's  commission  ;  fourthly,  the  premiums  on  the  policies  of  assurance  ;  iifthly, 
the  surplus  rents  and  profits,  in  payment,  half-yearly,  on  the  Gth  January  and  6th 
July,  of  the  interest  on  the  principal  money  ;  and  lastly,  to  pay  the  ultimate  surplus 
of  the  rents  and  profits,  if  any,  to  the  plaintiif,  his  executors,  administrators,  or 
assign.s,  for  his  own  absolute  use  and  benefit.  There  was  a  proviso,  that,  if,  on  tho.se 
days,  the  Gth  January  and  Gth  July,  the  receiver  should  have  any  of  the  I'cnts  and 
profits  in  hand,  it  should  be  lawful  foi-  him  to  retain  the  whole,  or  part  thereof,  for 
the  puipose  of  paying  the  premiums,  in  that  year,  on  the  policies.  There  was  also  a 
covenant  by  the  receiver,  to  peiform  the  trusts  of  the  deed.  Dimond  did  not  execute 
the  deed,  but  acted  under  it,  and  received  the  rents  until  12th  January,  1843,  when 
he  died,  leaving  his  wife,  the  defendant,  his  executrix.  It  appeared  that,  in  the  year 
183'J,  there  was  a  balance  in  the  hands  of  Dimond  of  £400;  and  at  the  time  of  the 
tesUitor's  death,  the  balance,  as  appeared  by  the  account  rendered  by  the  defendant, 
exceeded  £1000.  The  learned  Judge  was  of  opinion  that  the  plaintitf  had  no  remedy 
at  law,  and  directed  a  nonsuit,  reserving  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  the  balance  admitted  by  the  defendant. 

[51]  In  Michaelmas  Term,  Martin  obtained  a  rule  accordingly,  citing  Roper  v. 
lloUaud  (3  Ad.  *  E.  99  ;  4  Nev.  &  M.  668).     In  lliliiry  Term  (Jatniary  23) 

Jervis  and  Montague  Smith  shewed  cause.  'I'he  nonsuit  was  right.  The  question 
in  this  case  presents  itself  in  several  foims  : — first,  whether  Dimond,  the  testator,  could 
have  been  sued  by  the  plaintiif  alone  ;  secondly,  whcthei'  there  was  an  ultimate  surplus 
in  the  hands  of  the  testator  ;  and  lastly,  whether  moTiey  had  and  received  will  lie. 
[Paike,  B.  The  plaintiif,  in  ordei'  to  recover,  must  shew  that  there  was  a  positive 
surplus;  that  is  the  main  (|Ucstion.]  Tlieie  must  be  a  positive  admitted  suiplus,  which 
is  not  the  case  here.     There  was  no  final  ascertjiinment  that  any  money  was  due  or 
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pa37able  to  the  plaintiff.  The  agreement  of  the  testator  was  to  perform  the  trusts  of 
the  deed  ;  and  the  construction  contended  for  on  the  other  side,  that  he  was  bound 
to  balance  his  accounts  half-yearly,  and  from  time  to  time  to  pay  over  the  surplus 
then  in  his  hands,  would  be  inconsistent  with  the  objects  and  provisions  of  the  deed. 
It  might,  and  probably  would,  be  the  duty  of  the  receiver  acting  under  this  deed, 
to  keep  in  his  hands  an  amount  sufficient  to  pay  the  taxes,  and  the  premiums  on  the 
policies  of  insurance,  in  the  event  of  any  anticipated  deficiency  in  the  rents  of  the 
ensuing  half  year  ;  and  whether,  in  refusing  to  pay  over  any  money  in  his  hands  at 
any  of  the  half  yearly  periods,  he  would  be  acting  correctly,  and  in  conformity  with 
the  trusts,  would  be  a  mattei'  for  the  consideration  of  a  court  of  equity.  Suppose  he 
were  suddenly  called  upon  to  pay  fees  of  admission  or  renewal  (which  he  is  bound 
to  procure,  and  would  be  guilty  of  a  breach  of  trust  if  he  did  not),  he  would  have 
no  power  to  do  so,  if  he  is  to  ascertain  and  pay  over  the  balance  half  yearly.  There- 
fore, inasmuch  as  the  nature  of  the  trusts  prevented  there  [52]  being  any  final 
ascertainment  that  any  sum  was  due  to  the  plaintift',  there  was  no  such  appropriation 
to  him  as  the  law  requires,  in  order  to  sustain  the  action  for  money  had  and  received. 
There  is  no  instance  in  which  that  action  has  been  held  to  be  maintainable  in  such  a 
case.  In  Case  v.  Boherts  (Holt,  500),  it  was  held,  that  money  had  and  received  lay 
where  money  was  paid  into  the  hands  of  a  trustee  for  a  specific  purpose,  which  was 
satisfied,  and  a  balance  remained.  But  here  the  trust  was  not  closed,  and  no  clear 
or  liquidated  sum  remained  in  the  testator's  hands.  In  Boper  v.  Holland,  there  was 
an  admission  by  the  trustee  of  a  balance  in  his  hands  belonging  to  the  cestui  que 
trust ;  and  the  language  of  the  Court  in  that  case  shews  that  the  action  would  not 
have  been  maintainable  had  there  not  been  an  account  stated.  Edwards  v.  Bnte 
(13  Law  J.  (N.  S.),  C.  P.  1.56)  is  an  authority  for  the  defendant.  There  a  debt  was 
assigned  upon  trust  to  pay  certain  sums,  and  to  pay  the  surplus,  if  any,  to  the  plaintiff'; 
and  money  having  been  received  b}'  the  assignee,  it  was  held  that,  as  the  trust  was 
still  open,  money  had  and  received  could  not  be  maintained. 

Martin  and  Greenwood,  in  support  of  the  rule.  The  plaintiff,  under  the  terms  of 
this  deed,  had  the  sole  right  to  the  surplus  which  existed,  after  satisfying  the  interest, 
on  the  6th  of  January  and  6th  of  Jul}'  respectively,  which,  therefore,  was  money 
received  to  his  sole  use.  He  might  solely  have  maintained  covenant  against  the 
testator,  if  he  had  executed  the  deed  ;  Sorsbie  v.  Park  (12  M.  &  W.  146),  Sermnte  v. 
James  (10  B.  &  C.  410;  5  Man.  &  Ry.  299);  and  he  may  now,  therefore,  maintain 
money  had  and  received  against  the  executor.  The  rule  of  law  is,  that,  however 
complicated  the  facts  of  a  simple  contract,  if  it  results  from  them  that  A.  has  received 
money  which  is  payable  to  K,  B.  may  maintain  money  had  and  received  [53]  to 
recover  it.  The  expression  of  Abbott,  C.  J.,  in  Ilarre//  v.  Aichhold  (3  B.  &  G.  626; 
5  D.  &  E.  500),  that  the  plaintiff'  in  such  an  action  is  bound  to  give  evidence  of  some 
particular  sum  that  he  is  entitled  to  receive,  has  been  misunderstood.  In  Poirell  v. 
Btes  (7  Ad.  &  E.  426  ;  2  Nev.  &  P.  571),  that  dictum  was  cited  in  the  argument,  as 
an  authority  that,  in  an  action  for  money  had  and  received,  as  the  produce  of  goods 
of  the  plaintiff  wrongfully  taken  and  sold  by  the  defendant,  evidence  of  the  actual 
price  was  necessary  to  the  maintenance  of  the  action  ;  but  the  Court  held,  that,  if 
the  fact  of  the  sale  was  proved,  no  direct  evidence  of  the  actual  sum  received  by  the 
defendant  was  necessary.  [Parke,  B.  The  difficulty  here  is,  to  see  what  portion  of 
the  money  is  received  to  the  plaintiff's  use  at  that  time,  though  there  may  be  some 
ultimate  balance  coming  to  him.  It  seems  to  rest  rather  in  contract  than  in  property.] 
In  Gilbert  v.  Di/neki/  (3  Man.  &  G.  12;  3  Scott,  N.  R  364),  money  payable  under  a 
deed  of  the  same  kind  as  this  was  recovered  in  covenant,  without  any  objection  being 
taken  to  the  plaintiff's  title  to  receive  it.  The  "  ultimate  surplus"  means  the  ultimate 
half-yearly  surplus  on  the  7th  of  Januaiy  and  7th  of  July.  [Parke,  B.  Would  the 
testator  have  been  guilty  of  a  breach  of  trust,  if,  anticipating  the  non-payment  of  the 
next  lents,  he  retained  the  surplus  on  the  6th  of  January,  in  order  to  keep  down  the 
interest?]  The  argument  must  go  to  the  length  that  he  would.  When  is  the 
covenant  to  operate  if  not  on  those  daysl — not  until  the  trust  is  entii'ely  at  an  end. 
[Parke,  B.  Nothing  is  said  about  an  ultimate  surplus  to  be  paid  on  those  days ;  it  is 
only  the  interest  which  is  expressly  to  be  kept  down  by  punctual  payment.]  Such, 
however,  must  have  been  the  meaning  of  the  parties.  It  is  a  surplus  upon  a  surplus  : 
— the  proviso  for  payment  of  the  ultimate  surplus  to  the  plaintiff'  is  to  be  read  as  a 
proviso  only  upon  that  which  immediately  [54]  pi-ecedes  it,  as  to  the  application  of 
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the  surplus  existing  on  the  6th  January  and  6th  July.  [Parke,  B.  Not  necessarily 
so ;  it  ma)'  be  a  proviso  upon  all  the  preceding  clauses.]  When  it  immediately 
succeeds  a  matter  to  which  it  has  a  natural  application,  and  there  is  no  strong  reason 
for  construing  it  otherwise,  it  should  be  limited  to  the  matter  with  which  it  is  thus 
naturally  connected.  If  such  be  not  the  construction,  the  plaiutift"  will  not  be  entitled 
to  receive  anything  until  the  trust  is  ultimately  wound  up,  or,  at  all  events,  until  the 
parties  can  be  sure  that  there  is  no  fear  of  a  call  upon  the  fund  for  any  other  purpose. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  case  was  argued  last  term,  and  time  taken  for  consideration. 
The  question  is,  whether  an  action  will  lie  against  the  defendant  as  e.xecutor,  for 
money  had  and  received  by  his  testator.  The  testator  was  appointed  by  deed,  by 
the  plaintiff,  a  mortgagor,  and  Palmer,  the  mortgagee,  to  receive  the  rents  of  the 
mortgaged  estate,  and  by  the  terms  of  the  deed  the  testator  was,  after  allowing  for 
the  taxes  and  repairs  to  the  tenants,  to  hold  all  the  remaining  rents  in  trust  for  the 
purposes  in  the  deed  specified.  The  purposes  are — first,  to  pay  taxes ;  secondly,  the 
costs  of  collection  ;  thirdly,  a  commission  ;  fourthly,  premiums  on  a  policy  of  assur- 
ance ;  and  lastly,  to  apply  the  surplus  in  or  towards  satisfaction,  on  the  6th  January 
and  6th  July,  of  the  accruing  interest  on  the  principal  money  secured,  and  to  pay  the 
ultimate  surplus,  if  any,  to  the  plaintiff;  with  a  proviso,  that,  if  on  those  days,  the 
6th  January  and  6th  July,  the  testator  should  have  rents  and  profits  in  hand,  it 
should  be  lawful  for  him  to  retain  the  whole,  or  part,  for  the  purpose  of  paying  the 
premiums  in  that  year  on  the  policy ;  with  other  provisoes.  The  deed  contained  a 
covenant  by  the  testator  with  Palmer  and  with  [55]  the  plaintiff,  that  the  testator, 
as  long  as  he  should  be  receiver,  would  use  his  endeavours  to  collect  and  receive,  and 
would  pay  and  cause  to  be  paid,  in  manner  and  for  the  ends,  intents,  and  purposes 
afore.said,  all  the  rents  received  by  him.  The  testator  did  not  execute  the  deed. 
According  to  the  terms  of  this  indenture,  the  defendant  was  bound,  as  Mr.  Martin 
argued,  to  pay  whatever  was  the  balance  on  each  6th  January  and  6th  July,  first,  in 
satisfying  the  interest,  and,  secondly,  to  pay  over  the  then  surplus  to  the  plaintiff; 
and,  as  the  account  stated  by  the  executor  shewed  a  balance  on  some  of  those  days, 
an  action  would  have  lain,  not  of  covenant,  because  the  defendant  did  not  execute  the 
deed,  but  of  special  assumpsit  (because  he  agreed  to  the  instrument),  on  the  special 
contract  to  make  the  payments;  and,  as  nothing  more  was  to  be  done  but  to  pay 
money,  an  action  for  money  had  and  received  could  be  maintained. 

Whether,  if  this  had  been  the  true  construction  of  the  deed,  such  an  action  would 
have  been  supported,  is  not  now  the  question;  because  we  are  all  clearly  of  opinion 
that  the  testatoi-  was  not  bound,  by  the  terms  of  the  deed,  to  pay  the  surplus  existing 
on  each  Gth  January  and  6th  July  to  the  plaintifi'.  Although  there  is  a  contract  by 
tiie  testatoi'  to  receive  and  pay  the  monies  according  to  the  deed,  yet  it  is  nothing 
more  in  effect  than  a  contract  to  perform  the  trusts  specified  by  the  indenture,  and 
all  the  monies  received  by  him  under  the  imlentnre  were  held  in  trust.  The  testator 
was  not  a  mere  receiver,  but  a  trustee,  and  the  primary  important  object  of  his  trust 
was,  to  keep  down  the  mortgage  interest,  and  for  that  purpose  he  had  a  discretion, 
under  the  control  of  a  court  of  equty,  to  keep  the  funds  in  his  hands,  if  reasonably 
necessary,  and  was  not  bound,  on  each  6th  January  and  6th  Jul}',  to  balance  his 
accounts,  and  pay  over  on  those  days  the  then  surplus.  For  instance,  it  might  happen 
that,  on  the  6th  July,  the  trustee  might  know  that  no  rents  would  be  forthcoming  in 
[56]  time  to  pay  the  half  year's  interest  due  in  .January  ;  and  if  so,  he  might,  without 
contravening  the  deed,  keep  the  then  surplus  towai-ds  the  sub.seqnent  interest. 
Whether  he  did  so  properly  or  not,  could  not  bo  tried  by  a  court  of  law  :  the  only 
remedy  would  be  in  a  court  of  equity,  which  could  make  proper  inquiries,  and  give 
l)roper  directions.  So  long  as  a  trust  continues,  a  bill  in  equity  is  the  only  remedy. 
We  think  that  the  monies  received  were  originally  received  in  trust ;  and  that  the 
trust  had  not  determined  at  the  testator's  death.  If  that  trust  was  ended,  and  the 
testator  had  stated  an  account,  or,  in  other  words,  luifl  admitted  himself  to  the 
l)laintiff  that  he  held  anv  sum  of  money  in  his  hands  payable  to  him  absolutely,  he 
would,  with  respect  to  that  sum,  be  a  debtor,  not  properly  a  trustee,  and  then  an 
action  would  have  been  maintainable  against  him.  This  is  the  principle  upon  which 
Boper  V.  IloUmul  (3  Ad.  &  Ell.  99;  4  Nev.  &  M.  668),  and  other  cases  (see  Remm  v. 
Huyward,  2  Ad.  &  Ell.  666)  referred  to  in  the  judgment  of  this  Court  in  the  case  of 
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Pardoe  v.  Price  (13  M.  &  W.  282),  was  decided.  The  case  of  Allen  v.  Impett 
(8  Taunt.  26.3)  seems  at  least  questionable. 

There  is  no  evidence,  however,  of  any  such  statement  of  account.  If  the  account 
rendered  by  the  executor  had  been  rendered  by  the  testator,  it  would  have  been  a 
question  for  the  jury  whether  it  was  such  a  statement  as  to  constitute  the  testator  a 
debtor ;  but  being  stated  by  the  executor  as  the  account  of  the  testator,  it  is  only 
equivalent  to  evidence  that  such  payments  as  therein  mentioned  were  made  by  and 
to  the  testator.     We  therefoi'e  think  the  rule  must  be  discharged. 

Rule  discharged. 

[57]  Watson  v.  Bodell.  April  18,  184.5. — The  plaintiff,  being  a  debtor  to  a  bank- 
rupt's estate,  was  summoned  to  appear  and  be  examined  before  the  District  Court 
of  Bankrujitcy  in  which  the  fiat  was  prosecuted  ;  but,  refusing  to  come,  was 
arrested  by  the  defendant,  the  messenger  of  the  Court,  under  a  warrant  of  the 
commissioner,  and  brought  up  in  custody  to  be  examined.  He  thereupon  sub- 
mitted to  be  examined,  and  at  the  conclusion  of  his  examination,  the  commissioner 
said  that  he  was  "  discharged  on  payment  of  the  costs  incurred  in  bringing  him 
up,"  and  a  memorandum  to  that  effect  was  indorsed  on  the  warrant.  The  defen- 
dant in  consequence  detained  the  plaintiff  until  the  costs  incurred  in  bringing  him 
up  were  taxed,  and  paid  by  him  under  protest: — Held,  first,  that  the  above 
memorandum  amounted  to  an  order  to  detain  the  plaintiff'  until  the  costs  were 
paid. — Secondly,  that  the  commissioner  had  no  jurisdiction  under  the  bankrupt 
acts  to  make  such  an  order,  and  would  have  tteen  liable  to  the  plaintiff  in  an 
action  of  trespass  for  the  imprisonment  under  it,  and  therefore  that  the  defen- 
dant, who  must  be  assumed  to  have  known  of  such  want  of  jurisdiction,  was  also 
liable. — Semble,  that,  if  the  commissioner  had  had  jurisdiction  to  commit  the 
plaintiff,  the  defendant  would  have  been  protected,  though  he  had  no  warrant 
under  the  hand  and  seal  of  the  commissioner. 

[S.  C.  14  L.  J.  Ex.  281 ;  9  Jur.  626.] 

Trespass  for  assaulting  and  imprisoning  the  plaintiff,  and  keeping  and  detaining 
him  in  prison  contrary  to  law,  whereby  he  was  not  only  greatly  hurt  &c.,  but  was 
obliged  and  compelled,  in  order  to  obtain  his  discharge,  to  pay  the  sum  of  £8,  10s., 
and  was  also  put  to  divers  other  costs  and  expenses,  &c. 

Plea,  not  guilty,  hy  statute. 

At  the  trial,  before  Coltman,  J.,  at  the  last  Summer  Assizes  for  the  county  of 
Northampton,  it  appeared  that  this  was  an  action  brought  against  the  messenger  of 
the  Birmingham  District  Court  of  Bankruptcy,  for  imprisoning  the  plaintiff  under  the 
following  circumstances  : — A  fiat  in  bankruptcy  having  issued  against  Messrs.  Goddard, 
bankers,  of  Market  Harborough,  the  plaintifl',  who  was  a  debtor  to  the  bankrupts' 
estate,  was  duly  summoned  to  attend  and  give  evidence  as  a  witness  before  the  above- 
mentioned  court  of  bankruptcy,  in  which  the  fiat  was  prosecuted ;  but  the  plaintiff' 
refusing  to  come,  the  commissioner  issued  a  warrant,  directed  to  the  defendant, 
ordering  him  to  arrest  the  plaintiff,  and  bring  him  before  him  (the  commissioner)  iu 
order  to  be  examined.  The  defendant  accordingly'  arrested  the  plaintiff,  and  brought 
him  before  the  commissioner,  and  he  then  duly  submitted  himself  to  examination.  At 
the  conclusion  of  his  examination,  the  commissioner  ordered  him  to  be  discharged  out 
of  custody  on  payment  of  the  costs  incurred  in  bringing  him  up,  and  a  memorandum 
to  that  effect  was  indorsed  upon  [58]  the  warrant ;  but  the  seal  of  the  commissioner 
was  not  affixed  to  this  memorandum.  The  defendant  refused  to  permit  the  plaintiff 
to  depart  until  these  costs  were  taxed  and  paid,  and  detained  him  for  that  purpose 
for  an  hour  and  a  half ;  and  on  payment  of  the  amount  found  due  on  taxation,  viz. 
8k  10s.  (which  was  done  under  protest),  permitted  him  to  depart. 

The  learned  Judge  thought  this  detention  of  the  plaintiff',  till  payment  of  the 
costs,  was  illegal,  and  the  jury  found  a  verdict  for  the  sum  paid,  and  40s.  damages ; 
but  the  learned  Judge  gave  the  defendant  leave  to  move  to  enter  a  verdict  for  him. 

Humfrey,  in  Michaelmas  Term  last,  obtained  a  rule  accordingly  ;  against  which 

Whitehurst  and  Mellor  shewed  cause  at  the  sittings  after  Hilary  Term  (Feb.  20 
and  21).  The  commissioner  had  no  authority  to  make  an  order  for  the  plaintiff's 
detention  until  the  costs  were  paid.     It  will  be  contended  on  the  other  side,  that  he 
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was  authorized  to  make  this  order  under  the  34th  section  of  the  6  Geo.  4,  c.  16,  or 
the  69th  section  of  the  5  A  6  Vict.  c.  122 ;  but  no  such  power  is  really  given  by  those 
statutes.  By  the  6  Geo.  4,  c.  16,  s.  33,  it  is  enacted,  "that  it  shall  be  lawful  for  the 
commissioners,  by  writing  under  their  hands,  to  summon  before  them  an}'  person 
known  or  suspected  to  have  any  of  the  estate  of  the  bankrupt  in  his  possession,  or 
who  is  supposed  to  be  indebted  to  the  bankrupt,  or  any  peison  whom  the  commis- 
sioners lielieve  capable  of  giving  information  concerning  the  person,  trade,  dealings, 
or  estate  of  such  bankrupt,  i\'c.  ;  and  if  such  person  so  summoned  as  afoi-esaid  .shall 
not  come  before  the  commissioners  at  the  time  appointed,  having  no  lawful  impedi- 
ment, &c.,  it  shall  be  lawful  for  the  said  commissioners,  by  warrant  under  their  hands 
and  seals,  to  authorize  and  diiect  the  person  or  persons  therein  named  for  that 
purpose,  to  apprehend  and  [59]  arrest  such  person,  and  bring  him  before  them  to  be 
examined  as  aforesaid."  But  when  he  is  so  brought  up,  and  has  submitted  to  be 
examined,  the  warrant  is  at  an  end.  Then  the  34th  section  enacts,  "  that  if  any  such 
person  shall  refuse  to  be  sworn,  or  answer  lawful  questions,  the  commissioners  may, 
by  warrant  undei'  their  hands  and  seals,  commit  him  to  gaol  until  he  submits,"  &c. 
Therefoi'e  it  is  upon  his  refusing  to  be  sworn,  and  to  answer,  that  he  is  to  be  com- 
mitted again  :  and  a  fresh  warrant  is  to  be  granted,  which  shews  that  he  is  no  longer 
in  custocly  under  the  former  one.  The  summons  is  spent,  and  the  warrant  is  spent, 
as  soon  as  the  witness  is  brought  there  to  be  examined.  There  is  no  question  here  as 
to  the  pjaintitt's  examination  having  been  finished,  as  the  commissioner  had  ordered 
him  to  be  discharged.  But  that  order  for  his  discharge  had  no  operation  whatever, 
for  the  plaintiH'  was  ipso  facto  discharged  on  the  examination  being  concluded. 
Indeed,  the  fact  of  his  appearing  there  to  be  examined  was  sufficient  for  this  purpose. 
So,  in  the  case  of  a  subpcena,  where  the  witness  makes  his  appearance  in  the  box  and 
is  sworn,  he  has  complied  with  the  writ.  It  is  true,  if  he  were  to  go  away  before  he 
had  been  fully  examined,  he  might  be  committed  for  contempt;  but  he  is  no  longer 
liable  under  the  subpiena.  Then  the  stat.  -5  &  6  Vict.  c.  122,  s.  69,  gives  the  com- 
missioners the  same  powers  as  a  court  of  record,  and  enacts,  "  that  every  court 
authorized  to  act  in  the  prosecution  of  any  fiat,  &c.,  shall  have,  use,  and  exercise  all 
the  powers,  rights,  incidents,  and  privileges  of  a  court  of  lecord."  So  that  the  com- 
missioner might  now  commit  the  party,  if  he  went  away  before  his  examination  was 
at  an  end,  for  contempt  of  Court ;  but  that  section  gives  the  commissioner  no  more 
power  than  he  had  before,  except  to  commit  for  contempt  in  facie  curi».  In  Callis 
on  Sewers  (original  edition,  p.  169),  it  is  stated  what  courts  may  fine  or  inipri-[60]-son, 
and  what  not.  Even  in  the  case  of  one  of  the  superior  courts,  as  the  Court  of 
Common  Pleas,  for  instance,  if  that  Court  were  to  issue  a  capias  to  the  sheriff  to  take 
a  man  for  felony,  it  would  he  entirely  without  juiisdiction  ;  but  if  the}'  issued  a  capias 
to  take  a  peer,  who  is  privileged,  for  a  debt,  the  officer  would  be  justified,  because  the 
Court  has  authority  to  issue  a  capias  for  a  debt.  And  commissioners  of  bankrupt 
have  no  power  whatever  to  commit  or  imprison,  except  in  the  eases  expressly  provided 
for  by  the  bankrupt  acts  ;  and  none  of  them  give  power  to  commit  for  non-payment 
of  fees  ordered  to  be  paid.  The  stat.  5  &  6  Vict.  c.  122,  s.  69,  which  may  be  referred 
to,  has  no  real  bearing  on  the  present  question.  It  enacts,  "that  it  shall  1)e  lawful 
for  the  said  several  subdivision  couits,  and  the  Court  authorized  to  act  in  the  prosecu- 
tion of  anj'  fiat  in  bankruptcy,  in  all  matters  before  such  courts  respectively  ;  to 
award  such  costs  as  to  such  courts  shall  seem  fit  and  just;  and  in  all  cases  in 
which  costs  shall  be  so  awarded  against  any  person  by  any  such  court,  it  shall 
and  may  be  lawful  for  such  court  to  cause  such  costs  to  be  recovered  from  such 
penson,  in  the  same  manner  as  costs  awarded  ))y  a  rule  of  any  of  the  superior  courts 
at  Westminster  may  be  recovered,  and  that  the  like  remedies  may  be  had  upon  an 
order  of  such  court  for  costs  as  upon  a  rule  of  any  of  the  said  superior  courts  for 
costs."  That  cannot  have  any  reference  to  the  present  subject-matter.  Theie  is  an 
express  provision  as  to  the  costs  of  parties  summoned  to  give  evidence  l)efore  the 
commissioners,  in  the  3.5th  section  of  6  Geo.  4,  c.  16,  which  jirovidcs  that,  "where 
any  person  known  or  suspected  to  have  any  of  the  estate  of  the  Iwnkrupt  in  his  posses- 
sion, or  who  is  supposed  to  lie  indebted  to  the  bankrupt,  shall  be  summoned  to  attend 
before  the  said  commissioners,  every  such  peison  shall  have  such  costs  and  charges  as 
the  said  commi.ssioncrs,  in  their  discretion,  shall  think  fit."  So  that  he  is  not  to  pay 
costs,  but  is  to  be  paid  costs  for  his  attendance ;  though  it  is  not  neces-[61]-sary 
to  say  that  the  commissioner  is  bound  to  award  costs  to  the  debtor;  at  all  events, 
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he  is  not  to  be  liable  to  the  payment  of  costs.  [Parke,  B.  Tbis  was,  at  the  utmost, 
simply  an  order  that  the  party  was  to  be  detained  until  the  costs  were  paid  ;  but  he 
was  not  lawfully  in  custody  when  he  was  ordered  to  be  detained.]  That  opens 
another  point,  which  is  a  sufficient  answer  to  this  rule.  Here  the  Court,  in  truth, 
made  no  order  at  all.  The  warrant  was  spent ;  and  the  commissioner  merely  writes 
upon  it,  that  the  party  is  "discharged  on  payment  of  costs."  He  does  not  order  or 
require  him  to  be  detained,  and  the  officer  had  therefore  no  authority  whatever  to 
detain  him.  Suppose  the  plaintiff'  had  brought  an  action  against  the  commissioner, 
would  this  have  been  enough  to  charge  him  with  the  detention?  Clearly  not. 
[Parke,  B.  It  is  an  implied  oi'der  to  detain  him  ;  but  then  he  is  not  in  custody.]  The 
utmost  that  can  be  said  is,  that  the  officer  is  justified  when  he  acts  under  the  order  of  a 
court  of  competent  jurisdiction.  But  the  facts  do  not  arise  here  which  constitute 
any  justification,  as  there  is  no  express  order  of  court  for  the  plaintiff's  detention. 
The  plaintiff  not  being  in  custody  at  the  time,  the  ordering  him  to  be  discharged  on 
payment  of  costs  was  perfectly  nugatory.  Another  point  which  arises  is,  whether, 
assuming  this  to  have  been  an  implied  order  to  imprison  the  plaintiff,  and  that  the 
commissioner  had  no  authority  to  make  the  order,  the  officer  is  nevertheless  justified, 
on  the  ground  that  he  was  acting  under  the  authority  of  a  court.  But  the  answer  is, 
that,  in  all  limited  jurisdictions,  the  officer,  to  justify  himself,  must  shew  that  it  is  a 
case  in  which  the  court  has  jurisdiction.  It  is  not  intended  to  be  argued  that  any 
defect  in  the  wairant  would  prevent  his  being  justified ;  but  in  all  cases  of  inferior 
jurisdictions,  the  officer  must  shew  that  he  was  authorized,  and  bound  to  execute  the 
process  of  the  court,  or  he  is  not  protected.  [Parke,  B.  It  has  been  held  that  an 
officer  is  justified  in  obeying  the  writ,  where  it  appeared  to  [62]  authorize  him, 
and  the  court  issuing  it  had  general  cognisance  of  the  matter :  Moravia  v.  Slojier 
(Willes,  30).]  But  here  there  was  no  order  for  the  plaintifl's  detention,  nor  any 
intention  to  commit  for  contempt. 

The  Court  then  called  upon 

Humfrey,  Wing,  and  Macaulay,  in  support  of  the  rule.  If  the  present  action  is 
held  to  be  maintainable,  it  will  amount  to  this,  that  the  defendant  is  liable,  because 
he  has  obeyed  the  order  of  the  Court  of  which  he  is  the  inferior  officer.  The  giving 
him  a  warrant,  indorsed  "to  be  discharged  on  payment  of  costs,"  is  in  effect  an  order 
to  detain  the  party  till  the  costs  are  paid.  The  commissioner  indorses  on  the  warrant 
the  condition — "  discharged  on  payment  of  the  costs."  [Parke,  B.  The  question  is, 
whether  that  means  "keep  him  in  custody  until  he  does  pay."  Alderson,  B. 
Suppose  the  commissioner  had  merely  walked  out  of  court,  would  the  officer  have 
been  justified  in  detaining  him  1]  No,  he  would  not.  [Alderson,  B.  Then  he  was 
discharged  from  the  warrant  without  the  commissioner  saying  anything.]  But  when 
the  commissioner  writes  this  memorandum  upon  the  warrant,  can  any  one  doubt  that 
his  intention  was  that  the  plaintiff  should  be  detained  until  he  had  paid  the  costs  ;  and 
is  the  officer  to  be  driven  to  discuss  the  propriety  of  the  order  of  the  commissioner? 
No  doubt  the  intention  was  to  detain  him  until  he  paid  the  costs.  It  is  a  condition 
precedent  to  his  discharge.  [Parke,  B.  In  point  of  law  he  was  not  then  in  lawful 
custody,  as  the  warrant  had  expired.]  The  commissioner  had  power,  under  the  69th 
section  of  5  &  6  Vict.  c.  122,  to  order  him  to  pay  costs,  and  to  be  detained  until  they 
were  paid.  That  section  enacts,  that,  "  in  all  cases  in  which  costs  shall  be  so  awarded 
against  any  person  by  any  such  [63]  court,  it  shall  be  lawful  for  such  court  to  cause 
such  costs  to  be  recovered  from  such  person  in  the  same  manner  as  costs  awarded  by 
a  rule  of  any  of  the  superior  courts  at  Westminster  may  be  recovered."  Now, 
suppose  this  court  orders  an  attorney  to  pay  costs,  and  he  refuses  to  pay  them,  he  is 
clearly  liable  to  an  attachment  for  contempt  of  court.  [Parke,  B.  Then  you  should 
proceed  for  the  contempt.  You  argue  that  it  is  implied  that  the  commissioner  oi'ders 
him  to  be  detained  until  payment  of  the  costs.  But  what  power  has  a  judge  to 
make  such  an  order?  No  contempt  is  committed  until  the  costs  are  taxed,  and 
they  are  demanded,  and  payment  is  refused.  The  commissioner  has  a  right  to  award 
costs,  but  they  must  be  taxed  before  they  become  demandable.  Alderson,  B.  If  the 
Court  orders  a  man  to  pay  costs,  they  are  first  taxed,  and  then  they  are  demanded, 
and  upon  his  refusal  he  is  ordered  to  be  attached.  Here  you  begin  by  attaching  him.] 
The  non-payment  of  fees  ordered  by  the  Court  to  be  paid  is  a  contempt.  [Parke,  B. 
The  commissioner  in  this  case  has  not  acted  upon  that,  for  there  is  no  adjudication  of 
contempt,  which  has  been  held  to  be  necessary.     This  is  a  simple  order  for  his  deten- 
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tioii  until  he  pays  the  fees,  but  no  fees  were  then  due  by  law,  as  no  order  for  costs  had 
been  made.  There  was  no  previous  contempt  committed,  and  the  oflicer  was  there- 
fore not  justified  in  detaining  the  plaintifl".  It  is  only  when  there  is  a  warrant  good 
on  the  face  of  it,  that  the  officer  is  protected.  The  commissioner  was  acting  without 
jurisdiction  ;  and  when  there  is  no  jurisdiction,  the  officer  is  bound  to  know  that,  and 
he  is  not  justified.]  Then  it  is  submitted  that  the  original  warrant,  on  which  the 
plaiutili'  was  brought  up,  was  not  spent,  and  that  it  continued  in  force  until  he  was 
ordered  to  be  discharged,  or  until  the  Court  rose.  [Alderson,  B.  Why  should  it 
continue  until  the  C'ouit  rises,  if  the  examination  is  over?]  Non  constat  that  it 
is  over  until  the  Court  has  adjourned,  or  [64]  until  another  case  is  called  on. 
[Alderson,  B.  Is  not  the  word  "discharged"  sufficient  to  shew  that  the  examina- 
tion was  over?]  No;  that  order  was  coupled  with  a  condition.  The  commissioner 
says,  if  he  will  pay  the  costs  he  is  to  be  discharged.  That  was  clearly  a  conditional 
order,  and  the  plaintitt'  should  have  applied  to  the  commissioner  to  discharge  him  : 
Smith  V.  Egyintm  (7  Ad.  &  Ell.  167;  2  Nev.  &  P.  143).  And  in  Hksdey  v.  Sloman 
(3  M.  &  W.  40)  it  was  held,  that,  if  the  plaintiff  was  detained  no  longer  than  the 
defendant,  the  officer,  was  justified  in  detaining  him  under  a  lawful  warrant,  the 
latter  was  not  liable.  Here  the  defendant  was  not  bound  to  discharge  the  plaintiff" 
until  the  commissioner  ordered  him  to  be  discharged  ;  and  the  order  which  was 
given  for  his  discharge  being  conditional,  he  was  nut  at  liberty  to  discharge  him  until 
that  condition  was  complied  with. 

But  further,  the  commissioner  had  a  general  jurisdiction  under  the  bankrupt  acts 
to  make  an  order  for  the  payment  of  costs  in  all  proceedings  before  him  ;  and 
although  that  power,  perhaps,  was  not  coi'rectly  enforced  in  the  present  ease,  yet,  if 
he  had  the  jurisdiction,  the  officer  is  protected.  The  commissioner  having  a  general 
jurisdiction  over  the  subject-matter,  although  he  exceeded  his  authority,  the  officer 
is  excused:  Ackerlcy  v.  Parkinson  (3  M.  &  iSelw.  411);  Bacon's  Abr.  "Trespass," 
(D.  3) ;  The  Marshalsea  case  (10  Kep.  76) ;  Dalton,  105  ;  Morse  v.  James  (Willes,  122) ; 
Moravia  v.  iHoper  (id.  30).  There  are  various  cases  in  which  this  matter  has  lieen 
discussed,  but  there  is  no  ease  in  which  the  officer  has  been  liable,  wheie  the  Court 
had  a  general  jurisdiction  over  the  subject-matter  :  Yin.  Abr.,  ''  Trespass,"  C.  (a.  2),  and 
F.  (a.  2);  U'cller  v.  Toke  (9  East,  364).  The  question  is  not  whether  the  commissioner 
was  strictly  justified,  but  whether  he  had  any  authority  to  act  at  all  in  the  matter. 
Now  here  he  clearly  had  power  over  the  costs,  [65]  and  he  had  a  right  to  order  the 
plaintiff  to  be  dct.iincd  until  they  were  paid.  And  having  made  the  order  in  a  matter 
over  which  he  had  a  general  jurisdiction,  the  officer  is  justified  in  obeying  it. 

Then  as  to  the  form  of  action.  It  was  held,  in  Smith  v.  Ecjijinton,  that  the  [iroper 
form  of  action  for  such  a  detention  was  not  trespass,  but  case.  And  the  case  of  Salmon, 
V.  I'erciraU  (Cro.  Car.  196),  there  cited,  is  in  point.  To  a  declaration  for  false 
irapi-isonnient,  the  defetidant  pleaded  that  he  was  Serjeant  of  the  mace  in  London,  and 
arrested  the  plaintifl'  under  the  custom  of  London,  till  he  should  find  bail ;  and  the 
])laint ill' replied,  that  he  tendered  sufficient  bail,  but  tliat  the  defendant  notwithstanding 
detained  him  in  prLson  ;  and  it  was  held,  on  motion  in  arrest  of  judgment,  that,  even 
if  the  defendant  could  have  accepted  bail,  his  refusal  "doth  not  make  the  arrest  and 
imprisonment  tortious,  to  have  trespass;  but  he  might,  upon  the  matter,  have  had  an 
action  upon  the  ease,  for  detaining  him  in  prison  aftei'  bail  tendered."  That  was 
because  the  original  imprisonment  was  lawful,  ;uid  so  it  is  here  ;  and  therefore  case, 
and  not  trespass,  was  the  ))ropci  form  of  action. 

The  Court  tlicn  desired  the  plainlitl's  counsel  to  address  themselves  to  the  points, 
whether  the  commissioner  would  have  been  lialile  in  trespass,  and  whethei-,  supposing 
iiim  to  be  protected,  the  defendant  was  liable  on  the  ground  that  he  had  not  a  legal 
authority  by  warrant ;  intimating  that  they  were  satisfied  that  liio  defendant  was  not 
justified  under  the  original  warrant,  and  that  the  form  of  action  was  therefore  correct, 
this  being  a  fresh  imprisonment  under  the  order  of  the  commissioner. 

Whitehurst  and  Mellor.  The  commissioner  had  no  jurisdiction  by  virtue  of  the 
statutes  over  tiiese  costs ;  but,  even  [66]  if  he  had,  he  could  not  secure  the  payment 
of  them  by  such  an  order  as  this,  lie  had  no  more  right  to  order  that  a  man  should 
be  imprisoned  until  payment  of  costs  not  yet  due,  than  that  he  should  be  hanged  or 
tortuied  until  such  jiayment.  Then  the  officer  must  take  notice,  at  his  peril,  of  the 
extent  of  the  authority  of  tlie  commissioner,  and  of  the  \alidity  of  his  order.  He  is 
bound  only  to  obey  all  lawful  orders.     Could  a  verbal  order  by  one  of  the  Judges  of 
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the  superior  courts  to  a  sheriff,  to  take  the  goods  of  a  suitor  in  execution,  and  levy 
costs  thereout,  operate  as  any  justification  to  the  sheriff?  There  ai'e  many  authorities 
to  shew  that  such  is  the  principle  applicable  to  officers  acting  under  the  orders  of  an 
inferior  jurisdiction  :  Carratt  v.  Mmicy  (1  Q,  B.  27  ;  1  G.  &  D.  275),  Painter  \.  Liverpool 
Gas  Company  (3  Ad.  &  E.  433  ;  6  N.  &  M.  736),  JVM  v.  Bacheloiir  (1  Vent.  273), 
Moravia  v.  Sloper  (1  Stra.  509),  Morse  v.  James  (Willes,  122),  Morrell  v.  Martin  (3  Man. 
&  G.  581).  In  what  terms  could  the  defendant  have  stated  this  supposed  defence  on 
the  record  1  Would  it  have  been  sufficient  merely  to  shew  the  fiat  depending,  and 
the  order  of  the  commissioner?  or  must  he  not  have  shewn  that  the  court  had 
jurisdiction  over  the  particular  subject-matter?  Surely  he  must,  unless  the  distinction 
established  between  superior  and  inferior  courts  in  this  respect  is  to  be  altogether 
disregaided.  'Hie  Marshalsea  case,  and  others  in  which  the  officer  has  been  held  to  be 
protected  where  he  acts  under  a  good  warrant,  are  no  authorities  for  the  present 
defendant. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case,  in  which  the  plaintiff  had  recovered  a  verdict  for  ten 
guineas,  in  an  action  of  trespass  and  false  imprisonment,  a  rule  nisi  for  a  new  trial  was 
[67]  obtained,  and  at  the  sittings  after  last  term  several  questions  which  arose  were 
fully  discussed. 

The  plaintiff,  being  a  debtor  to  a  bankrupt,  had  been  lawfully  arrested  under  a 
warrant  of  the  commissioner  forming  the  Birmingham  District  Court  of  Bankruptcy. 
He  was  brought  up  in  custody  to  be  examined  in  that  court ;  he  submitted  to  be 
examined,  and,  at  the  conclusion  of  the  examination,  the  commissioner  said  he  was 
discharged  on  payment  of  the  costs,  and  a  memorandum  to  that  effect  was  indorsed 
on  the  warrant ;  but  the  commissioner's  seal  was  not  affixed  to  the  memorandum. 
The  defendant,  the  messenger,  to  whom  the  warrant  was  directed,  refused  to  permit 
the  plaintiff  to  depart  until  the  costs  were  taxed,  and  detained  him  for  one  hour  and 
a  half;  and,  on  paj'ment  of  the  amount  found  due  on  taxation,  81.  10s.,  permitted 
him  to  depart.  My  Brother  Coltman  thought  the  detention  was  illegal,  and  the  jury 
found  a  verdict  for  the  sum  paid,  and  40s.  damages. 

My  Brothers  Alderson,  Kolfe,  Piatt,  and  myself,  before  whom  the  case  was  argued, 
have  already  expressed  our  opinion  that  the  operation  of  the  vi'arrant,  as  a  legal  cause 
of  detention,  was  expended  as  soon  as  the  plaintiff"  submitted  to  be  examined  ;  and 
consequently,  that  the  defendant  was  not  justified  by  that  warrant  in  detaining  the 
plaintift'  after  that  time ;  further,  that  an  action  of  trespass  was  the  proper  remedy  ; 
the  case  diftering  from  that  of  Smith  v.  Egginton  (7  Ad.  &  E.  167),  for  the  reasons 
assigned  by  the  Judges  in  giving  their  judgment.  Here,  the  warrant,  on  the  face  of 
it,  justifies  the  custod}'  only  until  the  party  is  brought  before  the  commissioner 
to  be  examined  :  after  he  is  brought — certainly  after  the  oath  has  been  taken,  and 
the  examination  has  commenced — he  is  free  fi'om  restraint,  but  liable  to  be  again 
detained  under  the  provisions  of  the  G  Geo.  4,  c.  16,  s.  34,  by  a  warrant,  and  by  parol 
command,  [68]  for  a  reasonable  time  whilst  the  warrant  is  in  preparation.  It  is 
unnecessary,  in  this  case,  to  decide  what  is  the  precise  time  at  which  the  authoiity  of 
the  original  warrant  ceased,  as  there  is  no  doubt  that  it  had  ceased  before  the 
imprisonment  terminated.     But  several  questions  remain  to  be  decided. 

First,  it  is  said  that  there  was  no  order  of  the  commissioner  to  detain  until  the 
costs  should  be  taxed  and  paid  ;  secondly,  if  there  was,  that  the  commissioner  was  not 
justified  in  making  such  an  order,  and  would  have  himself  been  liable  to  an  action  of 
trespass,  and  that  the  officer,  knowing  of  the  want  of  authority,  was  equally  liable ; 
and,  thirdly,  supposing  that  the  commissioner  was  protected,  that  the  officer  was  not, 
becau.se  he  had  not  a  legal  authority  from  the  commissioner. 

The  first  of  these  questions  arises  upon  the  form  of  words  used  by  the  commissioner 
in  the  written  order.  He  directed  the  plaintifi"  to  be  discharged  on  payment  of  costs, 
and  we  think  that  this  order  imports  that  he  was  not  to  be  discharged  until  the  costs 
should  be  taxed  and  paid. 

That  the  commissioner  had  no  power  to  make  such  an  order,  and  that  the  plaintiff 
would,  consequently,  have  been  discharged  from  custody  on  a  return  to  a  habeas 
corpus,  stating  the  fact  correctly,  appears  to  us  to  be  clear.  But  whether  the  com- 
missioner would  have  been  liable,  at  the  suit  of  the  plaintiff,  to  an  action  of  trespass, 
is  a  different  question.     The  stat.   5  &  6  Vict.  c.  122,  s.  66,  gives  the  Court  of 
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Bankruptcy  (which  the  commissioner  constitutes)  all  the  powers,  rights,  privileges, 
and  incidents  of  a  court  of  record  ;  conse(iuently,  the  jurisdiction  of  the  commissioners 
to  commit  for  a  contempt  admits  of  no  doubt.  But  it  was  conceded  that  the  order  to 
detain  was  not  a  commitment  of  this  nature,  and  could  not  be  protected  on  this  ground. 
It  was  argued,  however,  that  it  was  an  act  done  by  a  court  of  record,  having  jurisdic- 
tion over  the  person  of  the  plaintitf,  and  the  subject-matter,  which,  though  [69] 
wrongly  done,  did  not  make  the  judge  liable  to  an  action  of  trespass;  on  the  principle 
laid  down  by  Lord  Holt,  in  the  case  of  Haiaond  v.  Howell  (1  Mod.  184),  arising  out 
of  BusheU's  Mfe,  Vaughan,  135,  in  Aclcerley  v.  Parkinson  (3  M.  &  Sel.  411),  and  by  the 
Court  of  Common  Pleas  in  Ireland,  in  the  case  of  Taaff'tt  v.  Doicnes,  reported  in 
3  Moore's  Privy  Council  Cases,  36,  and  seveial  other  cases.  We  think,  however,  that 
the  Older  in  question  is  not  within  the  scope  of  the  special  jurisdiction  given  to  the 
commissioner  by  the  statutes  of  bankruptcy;  and  as  he  has  not  a  common-law 
jurisdiction,  he  has  no  other  power  than  that  which  the  statute  gives,  or  which 
is  a  necessary  incident  to  that  power.  If  this  had  been  a  commitment  for  a 
contempt,  however  improper,  doubtless  the  commissioner  would  have  been  dis- 
putn'shable  by  action  of  trespass,  because  he  has  a  general  power  to  commit  for  a 
contempt.  So,  though  the  costs  might  be  improperly  given  to  one  party,  there  would 
be  no  redress  by  action  of  trespass,  for  levying  them  in  the  proper  mode,  because  the 
commissioner  has  a  power  to  give  costs  by  5  &  6  Vict.  c.  122,  s.  69  ;  and  the  deter- 
mination of  the  question,  whether  costs  should  be  paid,  is  within  his  jurisdiction.  So, 
if  the  statute  had  given  a  general  power  to  levy  costs,  in  the  manner  in  which  the 
Court  should  think  fit,  or  a  general  power  simply,  no  question  could  have  beeTi  raised 
by  action  of  trespass,  as  to  the  legality  of  an  order  of  immediate  imprisonment  until 
the  costs  were  ascertained  and  paid  ;  but  there  is  no  such  general  power  given  by  the 
statute  in  the  case  of  commissioners  of  bankrupt.  The  power  to  award  costs  is  given 
generally  to  the  Coui't  by  the  GOth  section  :  the  mode  of  compelling  the  payment  is, 
by  the  same  section,  not  given  generally,  but  it  is  provided,  "  that  in  all  cases  in  which 
costs  shall  be  awarded  against  any  person  by  such  Court,  it  shall  be  lawful  for  such 
Coiut  to  cause  such  costs  to  be  recovered  in  [70]  the  same  manner  as  costs  awarded 
by  rule  of  any  of  the  superior  couils  at  Westminster  may  be  recovered,  and  the  like 
remedies  may  be  had  upon  an  order  of  such  Couit  for  costs,  as  upon  a  rule  of  any  of 
the  said  superior  courts  for  costs."  As  neither  the  power  to  award  costs,  nor  the 
office  of  a  commissioner  of  bankrupt,  is  known  to  the  common  law,  but  both  depend 
on  the  statute  law,  and  no  other  power  over  costs  is  given  by  statute  than  the  one 
referred  to,  that  authority  must  be  pursued;  and  consequently  we  think  that  the 
commissioner  had  no  other  power  to  enforce  the  payment  of  costs  than  that  which 
was  so  given,  and  in  the  mode  so  prescribed,  and  therefore  that  the  order  in  ques- 
tion was  without  jinisdiction,  and  void  ;  and,  if  so,  the  defendant,  who  must  be 
assumed  to  have  known  the  law,  knew  the  invalidity  of  the  order,  and  could  not  be 
protected  by  it. 

We  do  not,  therefore,  consider  it  necessary  to  decide  the  point,  whether,  supposing 
that  the  commissioner  was  not  liable  to  an  action  of  trespass  for  the  imprisonment  by 
virtue  of  his  order,  the  olficei',  under  the  circumstances  of  this  case,  was  liable  on  the 
ground  that  he  had  not  the  proper  authority  from  the  Court  to  imprison  the  plaintitV. 
It  is  certain,  that  a  warrant  under  the  hand  and  seal  of  the  commissioner  is  the  proper 
course  to  be  pursued  for  the  refusal  to  be  sworn  or  to  answer,  &c.,  under  the  31th 
section  of  6  Geo.  4,  c.  16  ;  and  if  a  warrant  were  required  in  this  case,  the  5  ife  G  Vict, 
c.  122,  s.  7'J,  requires  it  to  be  under  the  hand  and  seal  of  the  commissioner.  On  the 
other  hand,  it  is  clear  that  a  court  of  record  may  commit  by  order  to  the  custody  of 
its  officer  in  open  court,  as  the  (Queen's  I5ench  or  (Quarter  Sessions,  for  there  is,  or 
ought  to  be,  a  record  of  such  commitment  (2  Hale,  P.  C.  122  ;  and  see  la  re  Clarice, 
2  t^»,  B.  619);  and  the  order  given  sedente  curia  by  the  Court  in  this  case  would 
])robably  be  a  protection  to  the  otiicer. 

[71]  But,  for  the  reason  before  given,  that  the  commissioner  had  no  jurisdiction 
to  secure  the  payment  of  costs  in  this  way,  ami  that  the  otticer,  who  knew  of  the 
excess  of  jurisdiction,  is  not  protected,  we  are  of  opinion  that  the  rule  must  bo 
discharged. 

Rule  discharged. 
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GOSLIN  V.  CoTTERELL.(a)  Apiil  29,  1845. — A  writ  of  trial  cannot  issue  under  3  &  4 
Will.  4,  e.  42,  s.  17,  where  the  sum  indorsed  ou  the  writ  exceeds  £20,  although  a 
sum  less  than  £20  is  claimed  by  the  particulars.  And  the  Court  will  not  amend 
the  writ,  by  reducing  the  sum  indorsed  to  the  amount  mentioned  in  the  particulars, 
but  will  set  aside  the  writ. 

[S.  C.  2  D.  &  L.  893 ;  14  L.  J.  Ex.  304.] 

This  was  an  action  of  debt,  in  which  a  sum  exceeding  £20  was  indorsed  on  the 
writ  of  summons,  but  the  plaintift",  by  his  particulars  of  demand,  claimed  171.  6s.  only. 
A  writ  of  trial  having  been  directed, 

Pearson  now  moved  to  set  it  aside.  The  learned  Judge  had  no  jurisdiction  under 
the  3  &  4  Will.  4,  c.  42,  s.  17,  to  order  the  writ  of  trial  to  issue  in  this  case.  That 
statute  gives  the  authority  only  "  iu  any  action  for  any  debt  or  demand,  iu  which  the 
sum  sought  to  be  recovered  and  indorsed  ou  the  writ  of  summons  shall  not  exceed 
£20."  It  is  therefore  clearly  not  sufficient  to  bring  the  case  within  the  statute,  that 
the  amount  really  sought  to  be  recovered  is  under  £20. 

Arnould  shewed  cause  in  the  first  instance,  and  admitted  that,  as  the  writ  stood, 
the  ease  was  not  one  which  ought  to  be  tried  before  the  sheriff;  but  he  asked  to 
have  the  writ  amended,  by  reducing  the  sum  indorsed  thereon  to  171.  6s.,  the  amount 
claimed  in  the  particulars,  and  cited  Frodskam  v.  Buund  (4  Dowl.  P.  C.  569). 

Alderson,  B.  The  Judges  have  agreed  that  they  will  [72]  not  allow  the  writ 
to  be  amended.  If  a  plaintiff  chooses  to  indorse  the  writ  for  a  larger  amount  than 
is  really  due,  he  ought  not  to  be  allowed  afterwards  to  change  his  mind  and  alter  the 
indorsement.     The  rule  must  be  absolute  to  set  aside  the  writ  of  trial. 

Rule  absolute. 

Mills  v.  Goff.  Feb.  15  and  May  23,  1845. — A  notice  to  quit  a  house  held  by  the 
plaintiff  as  tenant  from  year  to  year,  was  given  to  him  on  the  1 7th  June,  1 840,  which 
required  him  to  quit  the  premises  "on  the  11th  October  now  next  ensuing,  or 
such  other  day  and  time  as  his  said  tenancy  might  expire  on."  The  tenancy  had 
commenced  on  the  1 1  th  October  in  a  former  year  : — Held,  that  this  was  not  a  good 
notice  for  the  year  ending  ou  the  11th  October  1841. 

[S.  C.  14  L.  J.  Ex.  249.] 

Tiespass  for  breaking  and  entering  the  dwelling-house  and  premises  of  the  plaintiff, 
and  expelling  him  from  the  possession  thereof.  Plea,  justifying  the  trespasses  under 
the  Small  Tenements  Act,  1  &  2  Vict.  c.  74.  The  plea  alleged,  that  the  plaintiff  was 
tenant  of  the  premises  from  year  to  year,  at  a  rent  not  exceeding  £20 ;  and  that 
"afterwards,  and  before  the  said  time  when  &c.,  to  wit,  on  the  11th  October,  1841, 
all  the  term  and  interest  of  the  plaintiff  of  and  in  the  .same  premises  ended  and  became 
dulj'  determined  by  a  legal  notice  to  quit  the  same."  The  replication  traversed  this 
allegation  in  its  terms,  and  issue  was  joined  thereon.  At  the  trial,  before  Williams,  J., 
at  the  Summer  Assizes  for  Suffolk,  1844,  the  defendant  put  in  evidence  a  notice,  dated 
and  served  upon  the  plaintiff  on  the  17th  June,  1840,  requiring  him  to  quit  the 
premises  in  question  "on  the  11th  October  now  next  ensuing,  or  such  other  day  or 
time  as  your  said  tenancy  may  expire  ou."  It  appeared  that  the  tenancy  had 
commenced  on  the  11th  of  October  in  a  previous  year.  It  was  objected,  for  the 
defendant,  that  this  notice,  which  clearly  was  insufficient  for  the  11th  of  the  month 
of  October  ne.xt  ensuing  its  date,  was  bad  also  as  a  notice  to  quit  in  any  subsequent 
year,  and  that  the  issue  ought  therefore  to  be  found  for  the  plaintiff.  The  learned 
judge  thought  that  it  was  a  good  notice  to  quit  in  October  1841,  and  the  jury 
accordingly,  under  his  direction,  found  for  the  [73]  defendant.  A  rule  having  been 
obtained  for  a  new  trial,  on  the  ground  of  misdirection, 

Byles,  Serjt.,  shewed  cause  in  Hilary  Vacation  (Feb.  15).  Notices  to  quit 
ought  to  receive  a  liberal  construction,  so  as  to  effectuate  the  intention  of  the  landlord 
to  put  an  end  to  the  tenancy.  If  not,  the  same  difficulties  and  inconveniences  will 
ensue  as  have  been  experienced  from  the  strict  construction  which  was  put  for  some 

(a)  Decided  by  Alderson,  B  ,  sitting  alone. 
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tirao  upon  notices  of  rlishoiiour  of  bills,  and  more  recently  upon  notices  and  grounds 
of  appeal  against  orders  of  removal.  The  present  notice,  however,  stands  in  need  of 
no  such  indulgence  in  construction,  and  may  be  reasonably  and  naturally  interpreted 
so  as  to  make  it  good.  It  means,  that  the  tenant  is  recpiired  to  quit  on  the  11th 
October,  or  on  such  other  day  as  his  tenancy  may  e.vpire  on  by  force  of  that  notice  : 
because  except  by  the  notice  the  tenancy  will  not  e.x;pire  at  all.  So  construed,  it  is 
a  running  notice  until  the  period  when  the  tenancy  will  legally  determine  by  force 
of  it.  In  l>oc  (I.  The  Duke  of  Bedford  v.  Ki(jhthij  (7  T.  R.  63),  a  notice,  delivered  to 
the  tenant  at  Michaelmas  1795,  to  quit  at  Lady-day,  "  which  will  be  in  the  year  1795," 
was  held  to  be  a  good  notice  for  Lady -day  1796.  Lord  Kenyon  there  says,  "The 
time  when  the  notice  was  given,  and  the  words  in  it,  '  which  will  be,'  manifestly  shew 
that  this  was  a  notice  to  quit  at  the  then  next  Lady-day."  8o,  in  Doe  d.  Lord  Ihinting- 
tower  v.  Culliford  (4  D.  &  R.  248),  where  the  tenancy  commenced  at  Michaelmas,  a 
notice,  dated  the  27th,  and  served  the  28th  September,  requiring  the  tenant  to  quit 
"at  Ladv-day  next,  or  at  the  end  of  his  current  year,"  was  held  to  be  a  good  notice 
for  Michaelmas  in  the  following  year.  The  Court  said  the  landlord  could  not  have 
intended  a  two  days'  notice.  So  here,  it  will  not  be  inferred  that  he  meant  to  give 
other  [74]  than  a  legal  notice.  He  cited  also  Leech  v.  Bailei/  (G  Price,  504).  In  this 
term  (May  3), 

Prendcrgast  (Palmer  with  him)  was  heard  in  support  of  the  rule.  The  notice  is 
bad.  It  was  plainly  intended  as  a  three  months'  notice,  and  there  cannot,  therefore, 
lie  any  inference  in  favour  of  the  intention  of  the  pai'ty  to  give  a  legal  si.x  months' 
notice.  It  is  obvious,  that  the  words  "or  such  other  day  or  time  as  your  tenancy 
may  expire  on  "  are  not  added  with  refeience  to  a  future  year,  but  merely  because 
the  landlord  is  not  quite  ceitain  of  the  actual  day  on  which  the  tenancy  commenced, 
whether  it  was  the  10th,  11th,  or  12th  October.     [He  was  then  stopped  by  the  Court] 

PuLi.oCK,  C.  B.  The  single  question  is,  whether  this  is  a  good  notice  to  quit  for 
Michaelmas,  old  or  new,  in  the  year  1841.  I  think  it  is  not.  The  notice  was  served 
in  June  lfS40,  and  required  the  plaintiff  to  (juit  on  the  11  th  October  then  next  ensuing, 
or  such  other  day  or  time  as  his  tenancy  might  expire  on.  The  natural  meaning  of 
such  a  notice,  and  that  which  every  person  reading  it  would  understand  it  to  convey, 
is  this:  "You  aie  to  quit  my  premises  on  the  11th  October  next;  but,  as  I  am  not 
certain  whether  that  is  the  proper  day  or  not,  I  do  not  confine  myself  to  that  particular 
day,  but  add  the  words  '  or  such  other  day  or  time  as  your  tenancy  may  expire  on.' " 
If  a  three  mouths'  notice  had  been  sutlicicnt,  this  notice  would  have  been  good.  It  is 
argued  for  the  defendant,  that  the  notice  is  meant  to  embrace  the  double  alternative, 
of  that  not  being  the  very  day,  or  that  year  not  being  the  very  year.  I  think  nothing 
in  the  notice  sufficiently  appears  to  point  to  that  conclusion,  and  that  the  tenant, 
when  reading  it,  could  not  so  construe  it,  but  might  more  [75]  reasonably  infer  that 
his  landlord  was  in  error  as  to  the  length  of  notice  necessary,  and  therefore  that  the 
notice  was  bad.  In  the  case  of  Doe  d.  Lord  Jlimliiu/lmver  v.  Culliford,  which  has  l)een 
referred  to,  the  notice  was  dated  on  the  27th,  and  served  on  the  28th  September,  and 
required  the  tenant  to  quit  "at  Lady-day  next,  or  at  the  end  of  his  currents-ear." 
The  tenancy  expired  at  Michaelmas ;  and  the  Court  held,  that  it  must  reasonably 
be  construed  to  mean  a  six  months'  notice,  and  not  a  two  days'  notice.  Bay  ley,  J., 
says,  "  We  are  to  look  to  the  intention  of  the  landlord,  when  general  language  is  uscti, 
which  is  open  to  doubt ;  the  rule  is  to  make  it  sensible,  not  insensible.  The  state  of 
the  defendant's  holding  shews  it  to  be  quite  clear  that  the  landlord  did  not  mean  the 
year  ending  Michaelmas-day.  He  could  not  intend  to  give  a  notice  to  quit  in  two 
days,  because  that  would  be  no  notice  whatever."  But  here  the  notice  is  sensible  and 
])ertinent  as  a  three  months'  notice,  with  reference  to  the  subsequent  Michaelmas ; 
and  if  the  landlord  had  intended  it  to  operate  as  a  notice  for  a  subsetjuent  year,  he 
should  have  given  the  tenant  more  distinct  information.  The  notice  is  therefore  bad, 
and  the  lule  for  a  new  trial  must  be  absolute. 

Alijekson,  B.,  concurred. 

ROLFE,  B.  I  am  of  the  same  opinion.  If  it  had  been  in  these  terras,  "I  give  you 
notice  to  quit  on  the  11th  (Jctober  now  next  ensuing,  or,  if  that  be  not  long  enough 
to  make  this  notice  good,  then  at  the  end  of  the  next  year  of  your  tenancy,"  that 
would  have  been  sufficient. 

Rule  absolute. 
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[76]  The  Calder  and  Hebble  Navigation  Company  v.  Pilling  and  Others. 
April  23,  184.5. — By  a,  local  act,  6  Geo.  4,  c.  Ixxi.,  the  company  of  proprietoi's  of 
a  public  navigation  were  empowered  to  make  bye-laws  for  the  good  government 
of  the  company,  and  for  the  good  and  orderly  using  the  navigation,  and  also  for 
the  well-governing  of  the  bargemen,  watermen,  and  boatmen,  who  should  carry 
any  goods,  wares,  or  merchandise  upon  any  part  of  the  said  navigation,  and  to 
impose  and  inflict  such  reasonable  fines  or  forfeitures  upon  all  persons  offending 
against  the  same,  as  to  the  major  part  of  the  company  should  seem  meet,  not 
exceeding  £5.  The  company  jiiade  a  bye-law  that  the  navigation  should  be  closed 
on  every  Sunday  throughout  the  year,  and  that  no  business  should  be  transacted 
thereon  during  such  time,  (works  of  necessity  only  excepted),  nor  should  any 
person  during  such  time  navigate  any  boat,  &c.,  nor  should  any  boat,  &c.  pass 
along  any  part  of  the  said  navigation  on  any  Sunday,  except  for  a  reasonable 
distance  for  the  purpose  of  mooring  the  same,  and  except  on  some  extraordinary 
necessity,  or  for  the  purpose  of  going  to,  or  returning  from,  any  place  of  divine 
worship,  under  a  penalty  of  =£5  : — Held,  that  the  act  did  not  authorize  the 
company  to  make  the  above  bye-law,  and  that  it  was  illegal  and  void. 

[S.  C.  3  Railw.  Cas.  735 ;  14  L.  J.  Ex.  223  ;  9  Jur.  377.  Refeired  to.  Strike  v.  Collins, 
1886,  55  L.  T.  182  ;  34  W.  R.  459  ;  50  J.  P.  741.  Distinguished,  Thomas  v.  Sutlers, 
[1900]  1  Ch.  10.] 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiffs,  being  part  of  a  certain 
canal  called  the  Calder  and  Hel)ble  Navigation,  in  the  county  of  York,  and  then 
forcing  and  breaking  a  chain  of  the  plaintiffs,  then  fastened  across  the  said  canal. 

Plea,  that,  before  and  at  the  said  time  when  &c.,  the  said  close  was  part  of  a 
public  or  common  canal  or  navigation,  that  is  to  say,  the  Calder  and  Hebble  Navigation, 
navigable  for  boats,  barges,  lighters,  and  other  vessels,  under  certain  acts  of  Parliament, 
to  wit,  the  9  Geo.  4,  c.  Ixxi.,  [and  others,  setting  out  the  titles] ;  and  because  the  said 
chain,  at  the  said  time  when  &c.,  had  been  and  was  unlawfully  and  wrongfully  placed, 
suspended,  and  fastened  across  the  said  canal,  and  obstructing  the  same,  and  the 
navigation  thereof,  at  the  said  close  in  which  &c.,  so  that  without  removing  the  said 
obstruction,  the  liege  subjects  of  our  lady  the  Queen  then  could  not  navigate  or  pass 
upon  and  along  the  canal  at  the  said  close,  &c.,  with  their  barges,  &c.,  carrying  therein 
goods,  &c.,  as  under  and  by  virtue  of  the  said  statutes  they  otherwise  ought  to  have 
done,  and  would  have  done  ;  and  because  one  John  Wood,  then  being  a  liege  subject 
of  our  lady  the  Queen,  having,  at  the  said  time  when  &c.,  occasion  to  navigate  on  the 
said  canal,  at  the  said  close,  &c.,  with  certain  boats  and  other  vessels  of  him  the  said 
John  Wood,  fit  and  proper  &c.,  and  not  exceeding  &c.,  for  the  purpose  of  carrying 
therein  divers  goods,  wares,  and  merchandise,  then  loaded  and  being  in  and  upon  the 
said  boats,  &c.,  and  being  then  so  obstructed  as  [77]  aforesaid,  therefore  the  defendants, 
as  servants  of  the  said  John  AVood,  and  by  his  command,  at  the  said  time  when  &c., 
in  order  to  remove  the  said  ol^struction,  and  that  the  said  John  Wood  might  be  able 
to  navigate  on  the  said  canal,  &c.,  entered  on  the  said  close,  and  struck,  forced,  and 
broke  the  said  chain,  then  being  suspended  and  fastened,  and  obstructing  as  aforesaid, 
as  they  lawfully  might  for  the  cause  aforesaid  &c. 

Replication,  that,  after  the  passing  of  the  said  several  statutes,  and  aftei'  the 
executing  and  completing  of  the  several  works  thereby  respectively  authorized,  and 
before  the  said  time  when  &c.,  to  wit,  &c.,  at  a  general  meeting  of  the  company  of 
proprietors  of  the  said  Calder  and  Hebble  Navigation,  held  at  &c.,  pursuant  to  the 
statute  in  such  case  made  and  provided,  the  said  company  of  proprietors,  in  pursuance 
and  by  virtue  of  the  powers  and  authorities  to  them  given  and  granted  by  the  said 
several  statutes,  &c.,  did  make,  constitute,  and  publish  the  following  rule,  bye-law, 
and  constitution,  in  writing,  under  the  common  seal  of  the  said  company,  for  the  good 
government  of  the  said  company,  and  for  the  good  and  orderly  using  the  said  naviga- 
tion, and  all  such  warehouses,  wharfs,  passages,  locks,  and  other  things  that  were  or 
should  be  made  for  the  same,  and  of  and  concerning  all  such  vessels,  goods,  and 
commodities  as  should  be  navigated  and  conveyed  thereon,  and  also  for  the  well 
governing  of  the  bargemen,  watermen,  and  boatmen  who  should  carry  any  goods, 
wares,  or  merchandises  upon  any  part  of  the  said  navigation,  (that  is  to  say),  "  We, 
the  company  of  proprietors  of  the  Calder  and  Hebble  Navigation,  in  pursuance  and 
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by  viitue  of  the  powers  and  authorities  to  us  given  and  granted  in  and  by  the  several 
statutes  in  such  ease  made  and  provided,  some  or  one  of  them,  do  hereby  make  and 
constitute  the  following  rule,  bye-law,  and  constitution,  for  the  good  governing  of  the 
said  company,  and  for  the  good  and  orderly  [78]  using  the  said  navigation,  and  all 
warehouses,  wharfs,  and  passages,  locks,  and  other  things  that  arc  or  shall  be  made 
for  the  same,  and  of  and  concerning  all  such  vessels,  goods,  and  merchandise  as  shall 
be  navigating  and  conveyed  thereon,  and  also  for  the  well  governing  of  the  bai'gemen, 
watermen,  and  boatmen  who  shall  carry  any  goods,  wares,  or  merchandise,  upon  any 
part  of  the  said  navigation,  (that  is  to  say) ;  that  the  said  navigation,  and  all  such 
warehouses,  (\re.,  be  closed  on  eyery  Sunday  throughout  the  year,  that  is  to  say,  from 
twelve  o'clock  each  Saturday  night  until  twelve  o'clock  each  Sunday  night,  and  that  no 
business  shall  be  transacted  thereon  or  thereat  during  such  time,  (works  of  necessity 
only  excepted),  nor  shall  any  person  during  such  time  navigate  any  boat,  barge,  or 
other  vessel,  whether  empty  or  laden  with  any  goods,  wares,  or  merchandise,  nor 
shall  any  such  boat,  barge,  or  other  vessel  be  allowed  to  pass  along  any  part  of  the 
saifl  navigation  on  any  Sundaj',  on  any  pretence  whatever,  after  twelve  o'clock  on 
each  Saturday  night,  except  for  such  distance,  not  exceeding  500  yards,  as  may  be 
reasonable  and  necessary  for  the  safe  mooring  of  such  boat,  &e.,  and  except  it  be  on 
some  extraordinary  necessity,  or  for  the  purpose  of  going  to  or  returning  from  any 
place  of  di\ine  worship  :  and  if  any  bargeman,  waterman,  or  boatman,  or  other  person 
having  the  charge  of  any  boat,  barge,  or  other  vessel  navigating  on  any  part  of  the 
said  navigation,  or  any  person  employed  on  the  .said  navigation,  or  at  any  of  the 
warehouses,  wharfs,  passages,  locks,  and  other  things  that  are  or  shall  be  made  for  the 
same,  belonging  to  the  said  compan}'  shall  ofl'end  in  any  of  the  premises,  he,  she,  or 
they  shall  forfeit  and  pay  for  every  such  ofl'ence  the  sum  of  £o,  to  be  recovered  and 
employed  as  diiected  by  the  said  acts."  Of  which  said  bye-law  and  constitution  the 
said  John  Wood  and  the  defendants  afterwards,  and  before  the  said  time  when  &c., 
viz.  on  the  .same  day  &c.,  year  &c.,  had  notice.  [79]  The  replication  then  went  on 
to  aver,  that,  after  the  making  of  the  bye-law,  the  company,  in  puisuance  thereof, 
and  before  the  said  time  when  &c.,  suspended  and  fastened  the  said  chain  across  the 
cut  in  question,  for  the  purpose  of  enforcing  obedience  to  the  bye  law,  &c.,  and  for 
the  good  and  orderly  using  the  navigation,  but  .so  as  to  afford  the  free  use  of  the 
navigation  on  due  compliance  with  the  rules  and  regulations  thereof,  such  suspension 
and  fastening  of  the  said  chain,  <^c.,  being  reasonable  and  necessary  for  that  purpose ; 
and  that  the  said  chain  &c.  remained  and  was  so  fastened  and  suspended  (Sic,  until  the 
defendants,  well  knowing  the  piemises,  at  the  said  time  when  Ac,  being  on  a  Sunda}', 
to  wit,  &c.,  of  their  own  wrong,  entered  on  the  said  close  in  which  &c.,  and  struck, 
forced,  and  broke  the  said  chain,  in  manner  and  form  as  in  the  declaiation  mentioned, 
for  the  purpose  of  enabling  the  said  John  Wood  to  navigate  upon  and  pass  along  the 
said  canal,  at  the  said  place  &e.,  with  his  said  boats  &c.,  at  the  said  time  &c.,  and  for 
a  distance  exceeding  500  yards,  and  for  purposes  other  th;m  for  going  to  or  returning 
from  any  place  of  divine  worship,  and  not  on  any  business  of  necessity,  nor  for  any 
work  of  necessity,  and  there  being  no  extraordinary  necessity  for  navigating  upon  or 
pa.ssing  along  the  .said  canal  with  the  said  boats  &c.  on  that  occasion,  in  violation  of 
and  against  the  said  bye-law  and  constitution,  etc. 

Demurrer,  assigning  for  causes,  amongst  others,  that  the  saiil  replication  does  not 
shew  with  sutticient  certainty,  how  the  said  bye-law  mentioned  could  be  for  tiie  good 
government  of  the  said  company',  and  for  the  good  or  orderly  using  the  said  navig;v- 
tion,  and  the  warehouses,  iVc,  and  for  the  well  governing  of  the  bargemen,  water- 
men, &c.,  or  how  the  said  company  were  authorized,  by  reason  of  the  said  statute  or 
otherwise,  to  make  the  said  bj'e-law. 

The  defendants'  points  were,  that  the  replication  did  not  [80]  shew,  with  sufficient 
certainty,  how  the  bye-law  was  made  in  pursuance  of  the  alleged  acts  of  Parliament, 
and  that  it  did  not  disclose  a  valid  bye-law,  or  such  as  rendered  the  defendants 
trespassers. 

The  plaintiffs'  point  was,  that  the  bye-law  was  good  and  valid. 
Cowling,  in  support  of  the  demurrer.  The  <|uestion  in  this  case  is,  whether  this 
bye-law,  made  under  the  power  given  by  the  37th  section  of  the  .-ict  9  (ieo.  3,  c.  Ixxi., 
(local  and  personal),  is  valid  or  not.  The  defendants  contend  that  it  is  bad,  for 
several  retusotis.  By  that  section  it  is  enacted,  "that  tiie  company  of  |)roprietors, 
their  successors  and  assigns  for  the  time  being,  shall  have  power  and  authority,  at 
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any  general  meeting  to  be  held  &c.,  to  make  such  new  rule.?,  b_ye-]awi5,  and  constitu- 
tions for  the  good  government  of  the  company,  and  for  the  good  and  orderly  using 
the  said  navigation,  and  all  warehouses,  wharfs,  passage.s,  locks,  and  other  things  that 
shall  be  made  for  the  same,  and  all  such  vessels,  goods,  and  commodities,  as  shall  be 
navigated  and  conve3'ed  thereon,  and  also  for  the  well  governing  of  the  bargemen, 
watermen,  and  boatmen  who  shall  carry  any  goods,  wares,  or  merchandise  upon  any 
part  of  the  said  navigation,  and  from  time  to  time  to  alter  or  lepeal  the  said  bye-laws 
and  constitutions,  and  to  impose  and  inflict  such  reasonable  fines  or  forfeitures  upon 
all  persons  offending  against  the  same  as  to  the  major  part  of  the  said  general  meeting 
shall  seem  meet,  not  exceeding  the  sum  of  £5  for  any  one  offence,"  &c.  And  the 
50th  section  makes  it  a  public  navigation,  and  gives  the  public  liberty  to  use  the 
navigation,  subject  to  the  bj'e-laws.  The  power  of  making  bye-laws  is  an  extra- 
ordinary one,  and  such  a  power  ought  to  be  construed  strictly.  First,  this  bye-law 
is  in  restraint  of  trade,  and  it  is  laid  down  as  a  principle  that  all  bye-laws  in  restraint 
of  ti'ade  must  be  reasonable  and  bene-[81]-fieial  to  the  public,  or  else  they  cannot  be 
supported  :  The  MaMerx  dr.,  of  Gunmaiers  v.  Fell  (Willes,  389),  Bcmvorih  v.  Heme 
(Cas.  temp.  Hardw.  409).  This  bye-law  was  not  made  for  the  purposes  intended  by 
the  act,  which  was  meant  to  enable  the  company  to  make  regulations  for  the  speed  of 
boats,  the  supply  of  water  to  the  canal,  and  the  delays  necessary  to  the  navigation  of 
it,  and  matters  of  that  nature,  and  not  to  give  them  power  to  stop  all  navigation  upon 
it ;  but  the  effect  of  this  bye-law  is  to  stop  the  trade  upon  this  public  navigable  canal 
during  one  day  out  of  every  seven.  That  is  .analogous  to  the  case  of  the  trustees  of 
a  public  highway  stopping  it  up  for  a  particular  period.  And  they  seek  to  justify  it 
on  the  ground  that  it  is  necessary  to  prevent  a  violation  of  the  iSabbath  ;  but  all  laws 
for  such  a  purpose  ought  to  proceed  from  the  Legislature,  and  it  would  be  most 
dangerous  to  extend  such  a  power,  of  making  laws  for  preserving  the  sanctity  of  the 
Sabbath,  to  private  individuals.  If  the'company  have  the  power  to  stop  the  navigation 
of  the  canal  on  Sundays,  they  have  equal  right  to  do  so  on  Good  Friday,  or  on  any 
day  in  Lent,  or  on  Wednesdays  and  Fridays ;  and  if  the  majority  of  proprietors  were 
Jews,  they  might  stop  it  on  Saturdays.  Besides,  they  had  no  right  to  .stop  it  by 
means  of  a  chain  ;  all  they  could  have  power  to  do  would  be  to  prohil)itthe  use  of  the 
canal  on  a  Sunday,  and  to  punish  every  breach  of  that  bye-law  by  a  penalty.  Here, 
however,  they  go  further,  and  make  a  bye-law  that  the  canal  shall  be  obstructed 
altogether  from  twelve  o'clock  on  Saturday  night  until  twelve  o'clock  on  Sunday 
night,  except  in  a  case  of  extraordinary  necessity,  or  for  the  purpose  of  attending 
divine  worship.  The  act  only  gives  them  power  to  impose  and  inflict  such  reasonable 
fines  or  forfeitures  upon  all  persons  offending  against  the  law,  as  the  major  part  of  the 
meeting  shall  deem  meet.  In  Adlei/  v.  Beeves  (2  M.  &  Selw.  53),  Lord  [82]  Ellen- 
borough,  C.  J.,  says,  "A  bye-law  giving  a  remedy  by  distress  for  the  recovery  of  the 
penalty  would  be  bad.  ...  It  is  true,  undoubtedly,  that  if  the  law  give  the  power 
of  inflicting  a  penalty,  where  it  gives  the  end,  it  also  gives  the  common  means  of 
attaining  it  by  action,  Init  it  does  not  give  any  extraordinary  means."  And  I^e  Blanc,  J  , 
says,  "  If  the  usage  only  authorizes  the  inflictions  of  a  penalty,  and  stops  there,  I  am 
not  aware  of  any  case  which  shews  that  a  bye-law  may  go  farther  than  the  common- 
law  mode  of  recovering  it  by  action."  So,  in  Com.  Dig.,  tit.  "Bye-law,"  (E.  1),  it  is 
said,  "  A  bye-law,  that  a  party,  unless  he  obeys,  shall  be  imprisoned,  is  void,  being 
contrary  to  Magna  Charta."  And,  again,  in  (E.  2),  "A  bye-law  that  a  party,  unless 
he  pay,  shall  forfeit  his  goods,  is  void."  [Pollock,  C.  B.  Put  this  on  the  footing  of 
a  public  road, — a  canal  is  a  public  highway, — what  right  have  they  to  put  a  chain 
acro.ssit?  Alderson,  B  The  extent  of  the  general  law  is  limited  by  the  penalty, 
and,  if  so,  so  must  this  private  act.]  This  bye-law  is  altogether  bad.  In  section  44 
power  is  given  the  company  to  collect  tolls,  but  of  a  limited  amount ;  but,  if  the 
company  are  allowed  to  impose  a  penalty  for  travelling  on  a  Sunday,  they  might 
thereby  increase  the  tolls  to  any  extent :  but  it  was  never  intended  they  should  have 
such  a  power.  There  is  no  case  in  which  the  same  language  has  appeared  in  any 
act  of  Parliament,  but  there  is  one  ease  of  a  charter,  where  the  language  was  very  like 
the  present,  and  there  the  bye-law  was  held  bad,  as  being  in  restraint  of  trade  : — the 
case  of  The  Tailors  of  Ipsiiich  (11  Rep.  53,  54  a.).  Here  it  is  not  shewn  that  there  was 
any  necessity  or  convenience  for  the  benefit  of  the  canal,  or  the  persons  using  it,  that 
this  l)ye-law  should  be  made,  and  the  canal  has  existed  since  the  passing  of  the  act  in 
the  9  Geo.  3,  without  such  a  bye-law.     Dodwell  v.   The   University  of  Oxford  (2  Ventr. 
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33,  34)  shews  that,  unless  there  is  some  reason  for  the  restraint,  the  liyo  [83]-Iaw  is 
bad.  If  persons  oflenrl  by  travelling  on  Sunday,  they  arc  punishable  in  the  Kcclesi- 
astical  Court.  [Pollock,  C.  B.  What  do  you  say  to  the  stat.  29  Car.  2,  c.  7,  s.  2, 
which  enacts,  "  that  no  person  shall  use,  employ,  or  travel  upon  the  Lord'sday  with 
any  boat,  wherry,  lighter,  or  barge,  except  it  be  on  some  extraordinary  occasion,  to 
be  allowed  by  some  justice  of  the  peace  of  the  county,  or  head  oflioer,  or  .some  justice 
of  the  peace  of  the  city,  borough,  or  town  corporate,  where  the  f.ict  shall  be  committed, 
upon  pain  that  every  person  so  otlending  shall  foi'feit  the  sum  of  5s.  for  everj'  such 
offence  ]"]  That  act  has  been  repealed  by  the  Thames  Act,  7  &  8  Geo.  4,  c.  Ixxv., 
s.  1,  which,  although  enacted  for  a  local  object,  viz.  the  regulation  of  the  watermen  on 
the  Thames,  has  a  clause  which  declares  that  it  shall  be  deemed  and  taken  to  be  a 
public  act.  Besides,  the  29  Car.  2,  c.  7,  even  if  not  repealed,  does  not  apply  to  the 
case  of  canals,  or  otlier  modes  of  travelling  unknown  at  the  time  it  was  passed  : 
Samliman  v.  Breach  (7  B.  &  C.  96  ;  9  D.  &  R.  659).  But  even  if  it  were  applicable, 
this  bye  law  does  not  conform  to  that  statute.  [Rolfe,  B.  If  the  doing  of  the  act  be 
not  prohibited  by  any  public  statute,  can  any  private  l)yelaw  go  further,  and  impose 
a  penalty  for  doing  it?  Suppose,  for  instance,  a  liye-law  were  to  impose  a  penalty  for 
an  assault,  would  not  that  lie  bad  ?j  Yes  ;  that  is  borne  out  by  the  case  of  The  Tailors 
ofJjisivich  (11  Hep.  54  a.);  and  Hex  v.  Lord  Gro.^rcnor  (2  Stai'k.  N.  P.  C.  512)  seems  an 
authoiity  to  the  same  effect.  All  restraints  imposed  by  byelaws,  until  a  satisfactory 
reason  is  shewn  for  them,  are  invalid.  [He  cited  also  liegina  v.  The  Governora  of  the 
Darlinc/lnn  Grarnmnr  School  (14  Law  .1.,  N.  S  ,  Q.  B  ,  67.)] 

Addison,  contrk  This  is  a  reasonable  bye-law,  and  in  [84]  every  respect  pursuant 
to  the  act.  It  professes  to  be  made  for  "  the  good  governing  of  the  company,  and  for 
the  good  and  orderly  using  of  the  navigation."  The  putting  the  chain  across  has 
nothing  to  do  with  the  bye-law  itself;  but  it  is  averred  in  the  replication,  that  the 
chain  was  placed  there  for  the  purpose  of  enforcing  obedience  to  the  bye-law,  and  for 
the  good  and  orderly  using  of  the  navigation  ;  and  it  is  averred  that  the  suspension 
and  affixing  of  the  chain  was  reasonable  and  necessary  for  that  purpose,  and  that  is 
admitted  by  the  demurrer.  [Pollock,  G.  B.  The  defendant,  by  demurring  to  the 
replication,  does  not  admit  th.at.  If  it  be  a  mere  question  of  fact,  then  it  is  conceded 
that  the  fact  is  admitted  ;  but  if  in  point  of  law  it  be  not  justifiable,  it  is  not  admitted. 
Alderson,  B.  If  a  bye-law  to  prohibit  navigation  on  the  canal  on  Sunday  be  justifiable, 
then  you  had  a  light  to  ])ut  up  the  chain.)  The  sole  (luestion,  therefore,  is,  whether 
the  bye-law  is  a  good  and  reasonable  one  or  not.  It  is  framed  under  an  act  which 
gives  the  company  power  to  make  byelaws  "  for  the  good  and  orderly  using  "  of  the 
navigation  in  general ;  and  the  closing  it  upon  Sundays,  except  for  works  of  necessity 
and  the  purpose  of  attending  divine  service,  is  a  reasonable  restriction,  tending  to 
the  good  and  orderly  use  of  the  navigation  in  general,  as  much  as  the  closing  it  dui-ing 
particular  hours  would  be  in  order  to  render  it  more  servicable  at  other  times.  But 
it  has  becTi  said,  that,  if  the  company  can  make  a  bye-law  to  prevent  navigation  on  a 
Sunday,  why  not,  on  the  same  princi[)le,  might  they  not  do  so  on  other  days?  ^Vhy, 
because  Sunday  is  a  day  on  which,  by  various  acts,  carrying  on  trade  is  prohibited, 
for  the  purpose  of  preserving  the  sanctity  of  the  Sabbath.  Thus,  in  3  &  4  Will.  4, 
c.  31,  s.  I,  it  is  recited,  that  it  is  the  duty  of  the  Legislature  to  remove  as  much  as 
possible  impediments  to  the  due  observance  of  the  Lord's-day.  That  is  a  legislative 
declaration  that  Sunday  ought  to  be  duly  [85]  observed.  So,  the  29  Gar.  2,  c.  7, 
s.  2,  which  has  been  before  referred  to,  prohibits  all  ti'axelling  in  boats  or  barges  on 
Sunday.s,  and  it  makes  no  distinction  whether  they  are  used  on  canals  or  anywhere 
else.  And  that  statute  is  still  in  force.  It  has  been  saiil  it  has  been  repealed  by  the 
Thames  Act,  7  <%  8  Geo.  4,  c.  Ixxv.  ;  but  that  act  was  passed  for  purposes  puiely  local, 
and  the  general  words  of  the  first  section  are  qualified  by  subse(iuent  sections,  which 
shew  that  the  Legislature  only  intended  to  repeal  the  29  Car.  2,  e.  7,  as  to  those  limits 
within  which  the  Thames  Act  was  to  be  in  force.  [Pollock,  C.  B.  It  is  rather  an 
anomaly  to  find  the  general  repeal  of  a  public  act  contained  in  a  private  one.]  We 
miiy  assume  that,  if  the  objects  of  the  act  are  local,  it  is  not  intended  to  have  a  general 
repealing  effect.  The  3rd  section  of  the  act  says  that  that  act  and  the  sevcial  pro- 
visions thereof  shall  extend  to  certain  defined  limits,  while  the  provisions  of  the  40th 
anfl  41st  sections  expressly  contain  the  words  within  the  limits  of  this  act.  And  it 
is  a  known  rule  of  constructioTi,  that  general  words  of  repeal  may  be  ([ualified  by 
words  shewing  that  only  a  partial  rcjieal  was  intended  :  Cavulen  v.  Amkrson  (0  T.  K. 
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723);  Rex  v.  Rogers  (10  East,  569).  Then,  if  the  stat.  29  Car.  2,  c.  7,  s.  2,  be  not 
repealed,  it  is  still  penal  to  travel  in  barges  on  Sunday,  and  if  so,  it  would  be 
impossible  to  call  a  bye-law  unreasonable,  which  is  in  exact  accordance  with  the  spirit 
of  a  public  statute.  But  it  is  said  that  that  statute  does  not  apply  to  this  case,  because 
canals  were  not  then  known  ;  but  there  is  no  allegation  here  that  there  were  not  then 
any,  and  it  must  not  be  assumed.  The  clause  is  general,  that  no  pei'son  shall  "  travel 
on  the  Lord's-day  with  any  boat,  wherry,  lighter,  or  barge  : "  it  does  not  confine  the 
prohibition  to  rivers  only.  This  bye-law  was  drawn,  in  some  respect.s,  with  reference 
to  that  clause  in  the  stat.  29  Car.  2,  c.  7.  It  is  at  the  peril  of  the  company  that  [86] 
they  exercise  a  proper  discretion  ;  no  doubt  they  have  here  done  so.  [Pollock,  C.  B. 
Suppose  the  29  Car  2,  c.  7,  to  be  still  in  force,  the  using  a  boat  on  Sunday  is  prohibited 
under  a  penalty  of  5s.  How  can  it  be  said  that  £5  is  a  reasonable  sum,  when  the 
general  statute  says  5s.  is  enough  ?  it  is  twenty  times  the  amount.]  The  plaintiffs 
have  a  right  to  use  the  Thames  Act  so  far  as  to  shew  that  there  is  a  penalty  of  £5 
given  by  it,  which  shews  that  the  penalty  imposed  by  the  stat.  29  Car.  2,  c.  7,  is  not 
to  govern  the  case,  and  that  the  former  is  a  reasonable  penalty  in  the  contemplation 
of  the  Legislature.  By  the  37th  section  of  this  act,  9  Geo.  3,  c.  Ixxi.,  the  company 
are  empowered  to  make  such  new  rules,  bye-laws,  and  constitutions  for  the  good 
of  the  company,  and  for  the  good  and  orderly  using  the  navigation,  and  to  impose 
such  reasonable  fines  upon  all  persons  offending  against  the  same,  as  to  the  major  part 
of  the  general  meeting  should  seem  meet,  not  exceeding  the  sum  of  £5.  [Alderson,  B. 
This  is  for  not  using  it.  An  "orderly  using"  of  it  must  be  when  the  person  uses  it.] 
A  good  and  orderly  use  of  the  navigation  may  mean  the  not  using  it  on  a  Sunday. 
It  is  also  "  for  the  well  governing  of  the  bargemen,  &c.,  who  shall  carry  goods,  wares, 
or  merchandize  upon  any  part  of  the  said  navigation."  Surely  that  may  apply  to  the 
well  governing  them  in  their  general  conduct.  [Alderson,  B.  The  well  governing 
the  bargemen,  &c.  must  mean  in  the  carriage  of  goods  upon  the  navigation.  The  act 
means  to  provide  for  the  management  of  the  canal ;  why  not  leave  the  management 
of  other  matters  to  the  higher  law  ?  Would  the  corporation  of  London  be  justified 
in  putting  a  chain  across  the  Thames  to  prevent  steamers  going  up  it  on  a  Sunday  1] 
The  case  does  not  turn  on  the  question,  whether  the  putting  up  of  a  chain  was  a 
reasonable  mode  of  enforcing  the  bye-law.  It  has  been  asked,  was  it  ever  known  that 
the  trustees  of  a  turnpike-road  could  put  a  chain  across  it'?  Why,  every  bar  [87] 
across  the  road  is  of  that  nature,  and  bars  aie  usually  placed  across  roads  for  a 
particular  purpose,  viz.  the  collecting  of  toll.  Then  it  is  said  that  this  canal  is  a  public 
highway,  so  that  the  company  have  no  right  to  stop  it  up ;  and  that  the  bye-law 
ordering  it  to  be  so  stopped,  unless  in  cases  of  necessity,  is  unreasonable,  as  rendering 
them  and  their  servants  judges  of  cases  of  necessity.  But  a  canal  is  not  a  highway 
in  the  general  sense,  but  sub  modo  only,  and  the  question  of  necessity  must  always 
be  determined  by  the  Court  or  a  jury.  A  canal  is  not  so  much  for  the  carriage  of 
passengers  as  of  goods. 

Cowling,  in  reply,  was  stopped  by  the  Court. 

Alderson,  B.((j)  The  only  question  in  this  case  is,  whether  this  bye-law  be  good 
or  not.  For  the  purpose  of  determining  that,  we  must  look  to  the  powers  to  make 
bye-laws  given  by  the  Legislature  to  this  company,  in  order  to  see  whether  this  bye- 
law  is  within  the  scope  of  their  authority,  or  whether  it  does  not  relate  to  matters 
which  ought  to  be  left  to  the  general  law  of  the  land,  by  which  the  general  conduct 
of  the  Queen's  subjects  is  regulated.  The  power  of  making  bye-laws  is  conferred 
upon  the  company  of  proprietors  of  this  navigation  by  a  local  act,  9  Geo.  3,  c.  Ixxi., 
s.  37,  by  which  it, is  enacted,  that  "the  company  of  proprietors,  their  successors  and 
assigns,tfor  the  time  being,  shall  have  power  and  authority  to  make  such  new  rules, 
bye-laws,  and  constitutions  for  the  good  government  of  the  said  company,  and  for  the 
good  and  orderly  using  the  said  navigation,  and  all  warehouses,  wharfs,  passages, 
locks,  and  other  things  that  shall  be  made  for  the  same,  and  of  and  concerning  all 
such  vessels,  goods,  [88]  and  commodities  as  .shall  be  navigated  and  conve\'ed  thereon, 
and  also  for  the  well  governing  of  the  bargemen,  watermen,  and  boatmen  who  shall 
carry  any  goods,  wares,  or  merchandise  upon  any  part  of  the  .said  navigation."  Now, 
looking  at  these  words,  it  appeals  to  me  that  all  the  power  which  the  Legislature 
intended  to  give  this  company  with  respect  to  making  laws  for  the  government  of  this 

(a)  Pollock,  C.  B.,  had  left  the  Court. 
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navigation,  was  solely  for  the  orderly  use  of  the  navigation  ;  that  is  to  say,  to  regulate 
iu  what  manner  and  order  the  navigation  should  be  used,  so  as  to  secure  to  the  public 
the  greatest  convenience  in  the  use  of  it.  The  rules  which  they  are  empowered  to 
make  have  nothing  to  do  with  the  regulation  of  nioi'al  or  religious  conduct,  which  are 
left  to  the  general  law  of  the  land,  and  to  the  laws  of  God.  The  rules  of  the  company 
are  to  be  solely  for  the  purpose  of  convenience,  and  to  advance  the  orderly  use  of  the 
navigation  ;  such,  for  instance,  as  that  A.  shall  not  go  before  B.  ;  that  vessels  shall 
not  pass  during  pai'ticular  periods,  and  such  like, — in  order  that  the  greatest  number 
of  barges  and  other  vessels  may,  with  the  greatest  convenience,  be  able  to  pass  along 
the  navigation.  That,  it  appears  to  me,  is  the  power  conferred  on  the  company 
relative  to  making  rules  "for  the  good  and  orderly  using  of  the  navigation."  Then 
we  come  to  the  next  clause,  which  empowers  them  also  to  make  rules  "  concerning 
vessels,  goods,  and  commodities  which  shall  be  navigated  and  conveyed  thereon." 
Under  this  the  compan}'  may,  for  aught  I  know,  have  power  to  regulate  the  shape  of 
the  vessels  to  be  used  on  the  navigation,  so  as  to  render  it  most  convenient  for  the 
greatest  number ;  as,  for  instance,  that  no  boats  shall  be  employed  except  such  as  are 
of  a  certain  width  or  length,  &c  ,  all  which  are  matters  very  fit  and  proper  to  be 
regulated  by  the  company.  .So,  again,  they  are  empowered  by  this  section  to  make 
byelaws  " for  the  well  governing  of  the  bargemen,  watermen,  and  boatmen  who  [89] 
shall  carry  any  goods,  wares,  and  merchandise  upon  any  p^irt  of  the  navigation."  I 
do  not  apprehend  that  these  words  mean  the  government  of  those  persons  with  the 
view  of  regidating  their  good  conduct  and  character,  l)Ut  only  of  their  conduct  in  their 
character  of  "bargemen,  watermen,  and  boatmen  who  shall  carry  goods,  wares,  or 
merchandise  along  the  navigation,"  that  is  to  say,  in  their  capacity  of  bargemen, 
watermen,  and  boatmen  in  so  far  as  they  carry  goods  on  the  navigation.  The  company 
are  to  regulate  the  manner  of  carrying  goods  there  ;  but  as  to  the  moral  and  religious 
conduct  of  those  who  earrj'  them,  that  is  a  matter  not  left  to  the  company.  If  this 
be  so,  I  have  now  gone  through  all  the  words  of  the  section,  and  none  of  them  say  that 
these  persons  are  to  have  any  power  to  enforce  the  proper  observance  of  religious  duties. 
I  am  far  from  sa\'ing  that  the  object  which  the  framers  of  this  rule  had  in  view  was 
not  a  proper  one  ;  but  the  course  they  have  taken  is  not  the  proper  one  for  carrying 
that  object  into  eflect,  as  I  think  they  had  no  power  under  the  statute  to  make  such 
a  bye-law.  In  doing  .so,  they  have  exceeded  their  powers ;  and  I  am  therefore  of 
opinion,  that  the  bye-law  they  have  made  is  an  illegal  one,  and  that  the  demurrer 
must  be  allowed. 

K<JLKE,  ]>.  1  am  of  the  same  opinioTi.  It  has  been  contended  by  the  defendants' 
counsel,  that,  by  the  Thames  Act  of  7  ife  8  Geo.  4,  c.  75,  thestat.  29  Car.  2,  c.  7,  .s.  2, 
which  prohibits  all  persons  from  using  boats  or  barges  on  a  Sunday,  has  been  repealed. 
That  I  think  is  rather  doubtful,  l)ut,  in  considering  the  subject  before  us,  I  do  not 
think  it  is  in  the  smallest  degree  material  to  determine  that  question.  Supposing  the 
29  Car.  2,  c.  7,  s.  2,  is  repealed,  and  that  it  is  in  general  lawful  to  use  barges  or  boats 
on  a  Sunday,  then  this  bye-law  is  monstrous  ;  for  if  it  lie  generally  lawful  to  use 
barges  on  a  Sunday,  what  [90]  right  ha\c  the  proprietors  of  a  particular  navigation 
to  prevent  that,  and  say,  that  "  We,  acting  pro  salute  animarum  of  the  (.Jucen's 
subjects,  will  not  allow  them  to  do  what  the  law  allows."  But  supi)ose,  on  the  other 
hand,  that  the  argument  of  the  [)laintifts'  counsel  is  right,  and  that  tiie  slat  29  Car.  2, 
c.  7,  is  still  in  force,  then  the  Legislature  by  that  act  have  .said,  that  it  is  not  decorous 
and  proper  to  use  barges  on  a  Smiday,  and  whoevei'  does  so  shall  pay  a  penalty  of 
5s.  ;  and  if  so,  what  right  has  a  company  to  say  there  shall  be  a  cumulative  penalty, 
and  the  offender  shall  foi'feit  £5?  It  is  perfectly  clear,  as  pointed  out  by  my  i5rother 
Alderson,  that  the  company  have  done  something  quite  beyond  the  power  which  the 
Legislature  meant  to  repose  in  them.  The  Legislature  says  to  the  company,  "  \'ou 
may  make  l)ye-laws  for  the  good  and  orderly  navigation  of  the  canal,  and  for  the 
government  of  the  boatmen  and  baigemen  connected  with  it ;"  that  is  to  say,  in  older 
that  the  navigation  may  be  used  with  the  utmost  degree  of  convenience  to  every 
one.  Now,  the  only  ])oint  that  occurred  to  mc  was  this :  whether,  oti  a  state  of  facts 
projjerly  alleged  a  l)ye-law  like  this  might  not,  under  peculiar  circumstances,  bo  hold 
good.  Suppose,  for  instance,  the  company  were  to  come  to  the  conclusion  that,  in 
order  to  secure  a  due  sup])ly  of  water  in  the  canal,  it  was  neces.sary  to  have  no 
navigation  on  it  during  one  day  out  of  seven,  perhaps  they  would  have  power  to  close 
the  canal  for  one  day  out  of  seven,  iii  order  to  make  the  navigation  good  during  the 
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other  six,  and  in  that  case  to  say,  ''If  this  must  be  done,  we  will  take  Sunday  as  the 
fittest  day."  But  it  is  not  contended  that  that  was  the  object  of  the  plaintiffs  in  this 
case  ;  the}'  only  say  that  it  was  decorous  that  the  canal  should  not  be  used  on 
Sundays.  That,  I  think,  is  a  matter  out  of  the  cognisance  of  the  company,  and 
consequently  that  their  bye-law  founded  on  that  principle  is  void. 

[91]  Alderson,  B.,  afterwards  added,  that  Pollock,  C.  B.,  and  Platt,  B.,  had, 
before  they  left  the  court,  expressed  their  full  concurrence  in  the  judgment  given. 

Judgment  for  the  defendants. 

Doe  d.  Lloyd  and  Another  r.  Ingleby.  May  3,  184.5. — By  a  lease,  dated  28th 
April,  1834,  certain  premises  were  demised  to  T.  E.,  to  hold  from  the  1st  May  then 
next,  for  forty  years,  at  the  rent  of  £55  a  year,  payable  half-yearly,  on  the 
1st  November  and  1st  May.  The  lease  contained  a  covenant  by  T.  E.  not  to 
underlet  without  the  consent  in  writing  of  the  lessors,  and  a  proviso  for  re-entry 
in  case  he  should  commit  any  act  of  bankruptcy,  on  which  a  fiat  should  issue, 
under  which  he  should  be  duly  found  and  declared  a  bankrupt.  In  December 
1838,  T.  E.  undeilet  a  part  of  the  premises  to  the  defendant,  with  the  consent  in 
writing  of  the  lessors,  for  twenty-one  years,  at  a  rent  of  £25  per  year.  In 
November  1840,  T.  E.  committed  an  act  of  bankruptcy,  on  which  a  fiat  issued, 
under  which,  in  February  1841,  he  was  found  and  declared  a  bankrupt.  The 
lessors  thereupon  brought  an  ejectment  against  T.  E.,  but  did  not  serve  it  upon 
the  defendant.  T.  E.  let  judgment  go  by  default,  and  the  writ  of  possession  was 
executed  on  the  12th  May,  1841.  The  defendant  remained  in  possession  of 
the  part  underlet  to  him.  In  February  1843,  an  execution  was  levied  on  his 
goods,  and  the  lessors  served  the  sheriff  with  notice,  that  £25,  "a  year's  rent  due 
in  November  last,"  was  in  arrear  from  the  defendant  to  them,  and  required  the 
sheriff  to  pay  over  the  same  out  of  the  levy,  which  he  did  accordingly.  On  the 
29th  April,  1843,  the  defendant  was  served  by  the  lessors  with  a  notice  to  quit : 
— Held,  in  ejectment  brought  against  the  defendant,  on  a  demise  dated  4th  May, 
1844,  that  the  proper  inference  to  be  drawn  from  the  facts  above  stated  was, 
that  the  defendant's  tenancy  from  year  to  year  to  the  lessors  commenced  on  the 
12th  May,  and  therefore  that  the  demise  was  laid  too  soon. — A  debt  of  £150  or 
upwards,  of  which  a  part  is  due  to  several  pensons  as  partners,  is  suflicient,  under 
6  Geo.  4,  c.  16,  s.  15,  to  support  a  fiat  in  bankruptcy. 

[S.  C.  14  L.  J.  Ex.  246.     See  further,  15  M.  &  W.  465.] 

This  was  an  ejectment  brought  to  recover  possession  of  certain  rooms,  part  of 
a  message  in  the  town  of  Mold,  in  the  county  of  Flint.  The  demise  was  laid  on  the 
4th  of  May,  1844.  At  the  trial,  before  Coleridge,  J,  at  the  Summer  Assizes  for 
Flintshire,  1844,  it  appeared  that,  by  indenture  of  lease,  dated  28th  April,  1834, 
the  lessors  of  the  plaintiff  demised  to  Thomas  Evans  a  messuage  in  the  town  of  Mold, 
to  hold  from  the  1st  May  then  next,  for  forty  years,  at  the  rent  of  £55  a  year, 
payable  half  yearly,  on  the  1st  November  and  the  1st  Maj'.  The  lease  contained  a 
covenant  by  Evans  not  to  assign  or  underlet  any  part  of  the  premises  without  the 
consent  in  writing  of  the  lessors,  and  a  proviso  for  re-entry  in  case  he  should  commit 
any  act  of  bankruptcy,  on  which  a  fiat  should  issue,  under  which  he  should  be  duly 
found  and  declared  a  bankrupt.  In  December,  1838,  Evans,  with  the  written  consent 
of  the  lessors,  underleased  the  rooms  in  question  to  the  defendant  [92]  for  twenty -one 
years  from  the  25th  March,  1839,  at  a  rent  of  £25  a  year,  and  the  defendant  entered 
into  possession  accordingly.  In  November,  1840,  Evans  committed  an  act  of 
bankruptcy,  upon  which  a  fiat  issued,  under  which,  in  February  1841,  he  was  declared 
a  bankrupt.  The  petitioning  creditors  were  two  partnership  firms,  Messrs.  Rees, 
Guppy,  &  Co.,  whose  debt  was  £99,  and  Messrs.  Henderson  &  Cox,  whose  debt  was 
£73.  An  ejectment  was  thereupon  brought  by  the  lessors  of  the  plaintiff  against 
Evans,  (but  which  was  not  served  on  the  defendant  Ingleby)  ;  judgment  was  allowed 
to  go  by  default,  and  on  the  12th  May,  1841,  the  lessoi's  of  the  plaintift'  executed 
their  writ  of  possession,  and  re-entered  upon  all  the  premises  except  the  rooms  held 
by  the  defendant,  of  which  he  continued  in  possession.  In  February,  1843,  an 
execution  was  levied  against  the  defendant's  goods,  and  thereupon  the  lessors  of  the 
plaintiff  served  the  sheriff  with  notice  that  the  sum  of  £25,  "being  a  year's  rent  due 
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in  Novcraber  last,''  was  in  ariear  from  the  defendant  to  them,  and  ici(niriiig  him  to 
pa^'  over  the  same.  In  pnrsuance  of  this  notice,  the  sheriff  paid  over  to  them  the 
sum  of  £25  out  of  the  levy.  On  the  29th  April,  184.3,  the  defendant  was  serveil 
with  notice  to  quit  the  premises  at  the  end  of  his  year's  tenancy  which  should  occur 
next  after  the  expiration  of  six  months  from  the  service  thereof. 

It  was  contended  on  behalf  of  the  defendant,  first,  that  the  lessee  Evans  was  not 
duly  declared  a  bankrupt  within  the  meaning  of  the  proviso  for  re-entrj',  for  that  the 
Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  15,((()'  did  not  authorize  the  issuing  of  a  fiat  upon 
the  joint  petition  of  two  partnership  firms,  each  of  whose  debts  was  under  £100; 
secondly,  that  the  defendant's  tenancj'  from  year  to  j^ear  [93]  (which  was  admitted 
by  the  notice  to  the  sheriff)  must  he  considered  as  having  commenced  on  the  r2th 
May,  1841,  on  which  day  the  lessors  of  the  plaintiff  obtained  possession  under  the 
ejectment  against  Evans,  and  consequently  that  the  notice  to  quit  did  not  expire 
until  the  12th  May,  1844,  and  the  demise  on  tlie  4th  May  was  too  early.  The  learned 
Judge  overruled  the  objections,  and  under  his  direction  the  pl.iintiff  had  a  verdict, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for 
him,  the  Court  to  be  at  liberty  to  draw  such  conclusions  from  the  evidence  as  they 
should  think  the  jury  ought  to  have  drawn. 

In  last  Michaelmas  Term,  Jervis  obtained  a  rule  nisi  accordingly,  against  which, 
in  this  term  (April  24), 

AVelsby  and  Townsend  shewed  cause.  First,  the  bankruptcy  was  well  proved. 
The  words  "  two  creditors  so  petitioning,"  in  the  statute,  are  to  be  construed  to  mean 
two  such  creditors  as  are  previously  mentioned,  which  include  "  two  or  more  persons 
being  partners."  [The  Court  intimated  that  they  had  no  doubt  on  this  point.] 
Secondly,  there  was  reasonable  evidence  for  the  jury  that  the  defendant's  tenancy 
from  year  to  )'ear  was  to  commence  on  one  of  the  days  on  which  Evans's  rent  was 
reserved,  viz.  on  the  1st  May  or  the  1st  November,  in  either  of  which  cases  the  notice 
to  quit  would  be  in  time,  and  the  demise  well  laid.  The  notice  to  the  sheriff  states  a 
year's  rent  to  be  due  in  the  previous  November,  and  the  probability  would  be  that 
the  defendant  would  go  on  holding  upon  the  terms  of  Evans's  lease,  so  far  as  the}' 
were  applicable  to  a  yearly  tenancy.  But,  even  if  the  tenanc}'  is  to  be  taken  as  having 
commenced  when  the  right  of  entry  revested  in  the  lessors  of  the  plaintiff,  upon  Evans's 
bankruptcy,  that  would  be  immediately  upon  the  adjudication  under  the  fiat,  when  the 
forfeiture  was  complete,  or  at  all  events  upon  the  service  of  the  ejectment  against 
Evans,  which  was  equivalent  to  an  [94]  actual  entry,  and  which  must  have  been 
before  Easter  Term,  1841  ;  and  in  that  case  also  the  notice  was  good,  and  the  demise 
properly  laid. 

Jervis,  in  support  of  the  rule.  The  terms  of  the  notic6,  which  speak  of  a  year's 
rent  being  due  in  November  before,  are  equally  consistent  with  the  tenancy  having 
commenced  on  the  r2th  May,  1841.  And  it  cannot  be  held  to  have  commenced  on 
any  earlier  day,  for  until  that  time  the  parties  were  mere  trespassers,  to  whom  a 
demise  cannot  be  presumed. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (a)-  was  now  pronounced  bj' — ■ 

Poi.i.oCK,  C.  B.  In  this  case,  which  was  argued  the  other  day,  it  appeared  that 
a  notice  to  quit  was  given  to  the  defendant  on  the  29th  April,  184,'?.  The  ejectment 
was  brought  on  a  demise  laid  on  the  4tli  May,  1844.  The  question  is,  whether  the 
defendant's  tenancy  began  at  such  a  time  as  to  admit  of  that  demise  being  resorted 
to.  The  point  was  reserved  by  my  Brother  Coleridge,  who  tried  the  cause,  who 
reports  to  us  that  leave  was  given  to  move  to  enter  a  nonsuit  or  a  vei'dict  for  the 
defendant,  the  Court  to  be  at  liberty  to  draw  the  proper  conclusion  of  fact,  in  the  same 
way  !is  a  jury.  ITpon  the  case  as  it  appeared  and  was  argued  the  othei'  day,  the  con- 
clusion we  draw  is,  that  the  tenancy  commenced  on  the  12th  of  May  ;  therefore  the 
demise,  being  on  the  4th  May,  was  too  soon,  the  title  of  the  lessors  of  the  plainlitV 

(ay  Which  enacts,  that  no  commission  shall  be  issued  "  unless  the  single  debt  of 
such  creditor,  or  of  two  or  more  persons  being  partners,  petitioning  for  the  same, 
shall  amount  to  1001.  or  upwards  ;  or  unless  the  <iebt  of  two  creditoTs  so  petitioning 
shall  amount  to  1501.  or  upwards,"  Sec 

{af  Pollock,  C.  B.,  Uolfe,  B.,  and  I'latt,  B. 
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not  having  accrued.     The  consequence  is,  that  the  action  cannot  be  maintained,  and 
the  defendant  is  entitled  to  enter  a  verdict  or  a  nonsuit. 
Kule  absolute  to  enter  a  verdict  for  the  defendant. 

[95]  Geach  and  Another,  Assignees  of  John  Scott,  a  Bankrupt  v.  Ingall. 
May  3,  1845. — Assumpsit  on  a  policy  of  assurance  on  life,  one  of  the  terms  of 
which  vcas,  that  it  should  be  void  if  anything  stated  by  the  assured,  in  a  declara- 
tion or  statement  given  by  him  to  the  directors  of  the  insui-ance  company  before 
the  execution  of  the  policy,  should  be  untrue.  In  this  declaration  the  assured 
stated,  that  "he  was  at  that  time  in  good  health,  and  not  afflicted  with  any 
disorder,  nor  addicted  to  any  habit  tending  to  shorten  life  ;  that  he  had  not  at 
any  time  been  afflicted  with  insanity,  rupture,  gout,  fits,  apopIex\%  palsy,  dropsy, 
dysentery,  scrofula,  or  any  affection  of  the  liver  ;  that  he  had  not  had  any  spitting 
of  blood,  consumptive  symptoms,  asthma,  cough,  or  other  affection  of  the  lungs ; 
and  that  one  T.  W.  was  at  that  time  his  usual  medical  attendant."  The  declara- 
tion in  the  cause  averred  the  truth  of  this  declaration  and  statement  of  the  assured. 
The  defendant  pleaded  pleas,  respectively  alleging,  (1-5),  that  the  said  declaration 
and  statement  of  the  assured  was  untrue  in  this, — that  at  the  time  of  making 
it  he  had  had  spitting  of  blood, — consumptive  symptoms, — an  affection  of  the 
lungs, — an  affection  of  the  liver,  —and  a  cough  of  an  intlammatoiy  and  dangerous 
nature  ;  6thly,  that  at  that  time  he  was  affected  with  a  disorder  tending  to  shorten 
life  ;  Tthly,  that  he  was  not  at  that  time  in  good  health  ;  and  Sthly,  that  he  had 
falsely  averied  thei'ein  that  T.  W.  was  his  usual  medical  attendant.  Issues  were 
joined  on  these  pleas  : — Held,  that  the  plaintiff  was  entitled  to  begin  at  the  trial, 
the  issue  on  the  seventh  plea  (and  semble,  on  the  other  pleas  also)  being  upon 
him. — The  defendant  proved  at  the  trial,  that,  about  four  years  before  the  policy 
was  effected,  the  assured  had  spit  blood,  and  had  subsequently  exhibited  other 
symptoms  usual  in  consumptive  subjects ;  and  that  he  died  of  consumption  three 
years  after  the  -date  of  the  policy.  The  judge,  in  summing  up,  read  over  the 
several  issues  to  the  jury,  and  in  the  course  of  it  stated  to  them,  that  it  was  for 
them  to  say  vi'hether,  at  the  time  of  his  making  the  statement  set  forth  in  the 
declaration,  the  assured  had  had  such  a  spitting  of  blood,  and  such  affection  of 
the  lungs  and  inflammatory  cough,  as  would  have  a  tendency  to  shorten  his  life  : — 
Held,  that  this  was  a  misdirection  ;  for  that,  although  the  mere  fact  of  the  assured 
having  spit  blood  would  not  vitiate  the  polic}',  the  assured  was  bound  to  have 
stated  that  fact  to  the  insurance  company,  in  order  that  they  might  make  inquiry 
whether  it  was  the  result  of  the  disease  called  spitting  of  blood. 

[S.  C.  15  L.  J.  Ex.  .37  ;  9  Jur.  691.] 

Assumpsit  by  the  plaintiffs,  as  assignees  of  John  Scott,  a  bankrupt,  against  the 
defendant,  sued  as  secretary  of  the  Imperial  Life  Assurance  Company,  on  a  policy  of 
assui-ance  on  the  life  of  the  bankrupt,  for  £2000,  dated  13th  May,  1840.  One  ofthe 
terms  of  the  polie_y  was,  that  it  should  be  void  if  anything  stated  by  the  assured,  in 
a  certain  declaration  or  statement  given  by  him  to  the  directors  of  the  said  company 
previously  to  the  execution  of  the  policy,  should  be  untrue.  In  this  declaration  the 
assured  stated,  that  "he  was  at  that  time  in  good  health,  and  not  afflicted  with  any 
disorder,  nor  addicted  to  any  habit,  tending  to  shorten  life  ;  that  he  had  not  at  any 
time  been  afflicted  with  insanitj',  rupture,  gout,  fits,  apoplexy,  pal.sy,  dropsy,  dysentery, 
scrofula,  or  any  affection  of  the  liver;  that  he  had  not  had  any  spitting  of  blood, 
consumptive  symptoms,  asthma,  cough,  or  other  affection  of  the  lungs ;  and  that  one 
T.  W.  was  at  that  time  his  usual  medical  attendant."  The  count  averred,  in  the 
usual  manner,  the  truth  of  this  declaration  and  statement  of  the  assured. 

[96]  The  declaration  contained  also  counts  for  money  had  and  received,  and  on 
an  account  stated. 

The  defendant  pleaded  non  assumpsit  to  the  common  counts,  and  also  nine  special 
pleas  to  the  first  count.  The  first  five  alleged  respectively,  that  the  said  declaration 
and  statement  so  made  l)y  the  said  John  Scott  were  untrue,  in  this  :  that,  at  the  time 
of  making  the  same,  to  wit,  on  &c.,  he  the  said  John  Scott  had  had  spitting  of  blood, 
— consumptive  symptoms, — a  certain  affection  of  the  lungs, — a  certain  affection  of  the 
liver, — and  a  cough,  to  wit,  a  cough  of  an  inflammatory  and  dangerous  nature.     The 
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sixth  special  plea  alleged  that  the  said  John  Scott,  at  the  time  of  making  the  said 
declaration  and  statement,  was  afflicted  with  a  disorder  tending  to  shorten  life  ;  the 
seventh,  that  a  certain  thing  alleged  by  the  said  John  Scott  in  the  said  declaration, 
&c.,  was  untrue,  in  this,  that  the  said  John  Scott,  at  the  time  of  his  so  making  the 
said  declaration,  was  not  in  good  health ;  the  eighth,  that  the  said  declaration  was 
untrue,  in  this,  that  the  said  John  Scott  falsely  averred  therein  that  the  said  J.  W. 
was,  at  the  time  of  making  the  said  declaration,  his  usual  medical  attendant  ;  and  the 
ninth  alleged  that  the  policy  was  made  through  the  fraud,  covin,  and  misrepresentation 
of  the  said  John  Scott.     On  all  these  pleas  issues  were  joined. 

On  the  trial  of  the  cause,  before  Lord  Denman,  C.  J.,  at  the  Summer  Assizes  for 
the  county  of  Warwick,  1844,  the  defendant's  counsel  claimed  the  right  to  begin; 
but  the  Lord  Chief  Justice,  after  argument,  ruled  that  the  plaintifl's  were  entitled  to 
begin,  inasmuch  as  the  onus  of  proving  the  issue  on  the  seventh  special  plea  (if  not 
on  others)  lay  on  them.  The  plaintiffs'  case  having  concluded,  the  defendant  called 
witnesses,  who  proved  that,  about  four  years  before  the  policy  was  effected,  the 
assured  had  spit  blood,  and  had  subsequently  exhibited  other  symptoms  usual  in 
consumptive  subjects:  and  it  appeared  that  he  died  of  consumption  in  the  year  1843, 
at  the  age  of  thirty-[97]-nine.  The  Lord  Chief  Justice,  in  summing  up,  read  over  the 
several  issues  to  the  jur}',  and,  in  the  course  of  his  charge,  told  them  that  it  was  for 
them  to  say  whether,  at  the  time  of  his  making  the  statement  set  forth  in  the  declara- 
tion, the  assured  had  h;id  such  a  spitting  of  blood,  and  such  affection  of  the  lungs,  and 
intlanimatory  cough,  and  such  a  disorder,  as  would  have  a  tendency  to  shorten  his 
life.     The  jury  found  for  the  plaintiff  on  all  the  issues. 

Li  Michaelmas  Term  last, 

Humfre}'  moved  for  and  obtained  a  rule  nisi  for  a  new  trial,  on  three  grounds  : 
Krst,  that  the  Lord  Chief  Justice  had  improperly  ruled  that  the  plaintiffs  were  entitled 
to  begin  :  Carter  v.  James  (1  M.  &  Kob.  281  ;  6  C.  &  P.  64) ;  Uuckman  v.  Feruie  (3  M. 
!k  W.  505) :  secondly,  that  he  misdirected  the  jury,  in  leaving  it  to  them  to  consider 
whether  the  spitting  of  blood  which  the  assured  was  proved  to  have  had  was  of  such 
a  nature  as  to  endanger  life  ;  foi'  that,  if,  from  any  cause,  he  had  had  a  spitting  of 
blood,  he  was  bound  to  have  stated  that  fact,  in  order  that  the  insurance  company 
might  be  put  upon  incpiiry  :  thirdly,  that  the  verdict  was  against  the  evidence. 

Hill  and  Mellor  now  shewed  cause.  First,  as  to  the  right  to  begin.  The  seventh 
special  pica  introduces  no  new  matter  ;  it  is  a  mere  denial  of  a  material  averment  in 
the  declaration,  that,  at  the  time  of  the  effecting  of  the  policy,  the  assured  was  in 
good  health,  anrl  the  issue  upon  it,  therefore,  lay  on  the  plaintiffs.  There  is  no  pre- 
sumption of  law  in  favour  of  such  an  averment.  [Alderson,  B.  The  question  is,  for 
whom  would  the  verdict  be  entered  upon  that  issue,  if  no  evidence  were  given  on 
either  side.  No  intendment  could  be  made  that  a  man  had  had  a  spitting  of  blood, 
or  the  contrary.  The  real  question  is,  [98]  whether  the  averment  of  the  assured 
being  in  good  health  is  a  material  averment,  without  which  the  plaintiffs  could  not 
succeed.  Whethei'  it  be  an  affirmative  or  a  negative  averment  is  not  the  test ;  if  there 
be  a  negative  averment  in  the  declaration,  which  is  a  material  one,  the  plaintiff  must 
give  some  general  evidence  of  it.  Surely  this  is  a  necessary  averment.  Pollock,  C.  B., 
referred  to  Uawlms  v.  De.sbormi.gh  (8  C.  &  P.  325.)] 

Secondly,  with  respect  to  the  supposed  misdirection,  it  was  contended  on  the  part 
of  the  plaintiff,  on  the  trial,  as  it  is  now,  that  the  tjuestion  was  not  simply  whether 
the  assured  had  ever  spat  blood,  but  whether  he  had  been  afflicted  with  the  disease 
called  spitting  of  blood,  or  ha^natoptysis.  Of  that  there  was  no  evidence.  The  learned 
Judge,  therefore,  was  right  in  stating  to  ihe  jury,  that,  in  order  to  vitiate  the  policy, 
it  must  be  shewn  that  the  spitting  of  blood  to  which  the  evidence  referred  must  be  such 
as  had  a  tendency  to  shorten  life.  But,  even  supposing  th.it  this  direction,  per  se,  was 
not  strictly  correct,  the  jury  could  not  have  been  misled  thereby,  as  it  was  an  observa- 
tion made  generally  upon  the  issues  raised  by  the  record,  and  the  Ijord  Chief  Justice, 
in  the  beginning  of  his  summing  up,  as  also  at  the  close  of  it,  stated  to  them  each  of 
the  issues  in  the  very  terms  of  it. 

Humfrey  and  Waddington,  in  support  of  the  rule,  were  stopped  by  the  Court. 

Pollock,  C.  B.  On  the  second  point,  I  think  it  is  clear  that  there  must  be  a 
new  trial.  With  respect  to  the  question  as  to  the  right  to  begin,  there  can  be  no 
doubt,  since  the  case  of  llnrkman  v.  Feruie,  that  where  it  is  clear  that  wrong  has  been 
done  by  the  ruling  of  a  judge  at  Nisi  Prius,  as  to  which  party  should  begin,  by  the 
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onus  [99]  of  proof  being  thereby  imposed  upon  the  wrong  party,  the  Court  in  banc 
will  interpose  to  correct  the  error.  On  the  other  hand,  they  will  not  interfere  if  the 
matter  be  at  all  doubtful ;  nor  is  the  mere  order  of  beginning  of  any  consequence. 
In  the  present  ease,  it  is  clear  that,  if  it  had  occurred  before  the  New  Eules,  the 
plaintiffs  must  have  begun,  by  giving  evidence  of  the  truth  of  the  statement  made  by 
the  assured  at  the  time  of  effecting  the  policy  ;  and  the  only  way  in  which  the  claim 
of  the  defendant  to  begin  can  be  put  is,  that  his  seventh  plea  admits  the  general  truth 
of  that  statement,  and  sets  up  a  specific  allegation  in  reply  to  it.  But  the  case  of 
liawlins  v.  Deshonmgh  is  an  authority  against  that  view.  On  the  second  point,  however, 
the  learned  Judge  certainly  misdirected  the  jury  ;  and,  as  there  must  be  a  new  trial, 
the  less  we  say  about  the  evidence  the  better.  By  the  expression  "spitting  of  blood  " 
is,  no  doubt,  meant  the  disorder  so  called,  whether  proceeding  from  the  lungs, 
the  stomach,  or  any  other  part  of  the  body ;  still,  however,  one  single  act  of  spitting 
of  blood  would  be  sufficient  to  put  the  insurers  on  inquiry  as  to  the  cause  of  it,  and 
ought  therefore  to  be  stated. 

Alderson,  B.  I  am  of  the  same  opinion.  There  is  this  additional  reason  why 
the  Court  should  review  the  decision  of  a  judge  at  Nisi  Prius,  as  to  the  right  to  begin, 
namely,  that,  although  that  decision  be  erroneous,  still,  if  the  judge  has  afterwards 
directed  the  jury  rightly  on  the  issues  joined,  no  remedy  can  be  had  by  bill  of  excep- 
tions. The  injury  caused  by  his  ruling  on  this  point,  therefore,  is  one  which  it  falls 
within  the  general  power  of  the  Court  to  correct ;  and  it  is  like  the  cases  of  verdicts 
against  evidence,  where  new  trials  are  granted,  not  as  matter  of  right,  but  as  matter 
of  judgment.  As  to  the  question  who  ought  to  have  begun  in  the  case  before  us,  my 
piesent  impression  is,  that  the  plaintiffs  were  entitled  to  begin,  not  [100]  only  on  the 
seventh  issue,  but  on  all  the  issues  upon  the  pleas  denying  the  truth  of  the  statement 
of  the  assured,  set  out  in  the  declaration  ;  for  the  truth  of  that  statement  is  a  neces- 
sary averment  in  the  declaration,  and  the  several  parts  of  it  are  denied  by  those  pleas. 
It  accordingly  lay  on  the  plaintift's  to  prove  that  statement  to  be  true,  and  if  so,  they 
were  entitled  to  begin.  The  rule  on  this  subject  I  have  always  considered  to  be,  to 
see  what  would  be  the  consequence  if  no  evidence  were  given  at  all.  If,  in  such  case, 
the  verdict  ought  to  be  given  for  one  party,  it  is  manifest  that  something  must  be 
done  by  the  other  party  to  prevent  that  consequence  ;  and  he  who  has  to  give  evidence 
to  prevent  the  result  being  against  him  must  begin.  Then,  as  to  the  misdirection, 
my  Lord  Denman  certainly  does  not  appear  to  have  sufficiently  called  the  attention 
of  the  juiy  to  the  distinction  between  those  disorders,  respecting  the  existence  of 
which,  at  the  time  of  executing  the  policy,  the  assured  was  called  on  to  make  a  specific 
declaration,  and  those  which  might  have  formerly  existed.  By  "  spitting  of  blood  " 
must,  no  doubt,  be  understood,  a  spitting  of  blood  as  a  symptom  of  disease  tending 
to  shorten  life  :  the  mere  fact  is  nothing  ;  a  man  cannot  have  a  tooth  pulled  out  with- 
out spitting  blood.  But,  on  the  other  hand,  if  a  person  has  an  habitual  spitting  of 
blood,  although  he  cannot  fix  the  particular  pait  of  his  frame  whence  it  proceeds, 
still,  as  this  shews  a  weakness  of  some  organ  which  contains  blood,  he  ought  to  com- 
municate the  fact  to  the  insurance  company,  for  no  one  can  doubt  that  it  would  most 
materially  assist  them  in  deciding  whether  they  should  execute  the  policy  ;  and  good 
faith  ought  to  be  kept  with  them.  So,  if  he  had  had  spitting  of  blood  only  once,  but 
that  once  was  the  result  of  the  disease  called  spitting  of  blood,  he  ought  to  state  it, 
and  his  not  doing  so  would  probably  avoid  the  policy.  Again,  suppose  this  man  had 
an  inflammation  of  the  lungs,  which  had  been  cured  by  bleeding,  many  physicians 
would  perhaps  say,  that  it  was  an  inflammation  of  the  lungs  of  so  [101]  mitigated  a 
nature  as  not  to  tend  to  shorten  life  ;  still  that  would  be  no  answer  to  the  case  of  the 
defendants,  for  it  is  clear  that  the  company  intended  that  the  fact  should  be  mentioned. 
As  to  the  word  "cough,"  it  must  be  understood  as  a  cough  proceeding  from  the  lungs, 
or  no  one  could  ever  insure  his  life  at  all  ;  and  indeed  it  is  so  expressed  in  the  policy 
— "  cough  or  other  aftection  of  the  lungs."  Again,  it  is  obvious  that  the  insurance 
company  meant  to  guard  against  the  disease  of  dysentery.  Now,  a  man  may  have 
had  a  dysentery,  and  been  cured  of  it ;  still  the  office  should  know  of  the  circumstance  ; 
and,  indeed,  that  disorder  may  have  been  mentioned  by  name,  as  being  one  of  a 
nature  likely  to  return.  All  these  instances  shew  that  it  was  not  intended  to  restrict 
the  statement  of  the  assured  to  disorders  having  a  tendency  to  shorten  life  at  the 
moment  of  executing  the  policy  ;  what  the  company  demanded  was,  a  security  against 
the  existence  of  such  diseases  in  the  frame.     There  must,  therefore,  be  a  new  trial. 
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RoLFE,  B.  I  have  no  doubt  that,  if  a  man  had  spit  blood  from  his  luiit;s,  no 
matter  in  how  small  a  quantity,  or  even  had  spit  blood  from  an  ulceiated  sore  throat, 
ho  would  be  bound  to  state  it.  The  fact  should  be  made  known  to  the  otlice,  in  order 
that  their  meiiital  adviser  might  make  inquiry  into  its  eause. 

Rule  absolute. 

[102]  -M'Intyre  v.  Somers.  April  28,  1845. — Where,  after  issue  joined  and  notice 
of  trial  given  for  the  sittings  after  Easter  Term,  the  cause  was  made  a  remanet  by 
consent  to  the  sittings  after  Trinity  Term,  when  the  plaintift"  withdrew  the 
record  : — Held,  that  the  defendant  was  entitled  to  move  for  judgment  as  in  case 
of  a  nonsuit. 

[S.  C.  2  D.  &  L.  897 ;  14  L.  J.  Ex.  228.] 

In  this  case  issue  had  been  joined  on  the  8th  of  April,  1843,  and  notice  of  trial 
given  for  the  sittings  after  Easter  Term,  when  the  cause  was  made  a  remanet,  by 
consent,  to  the  sittings  after  Trinity  Term.  On  the  cause  coming  on  to  be  tried,  on 
the  28th  of  June,  the  plaintiff  withdrew  the  record.  A  I'ule  having  been  obtained  for 
judgment  as  in  case  of  a  nonsuit, 

Butt  shewed  cause  (April  25).  This  is  analogous  to  the  case  where  a  cause  has 
been  once  taken  down  to  the  assizes  by  the  plaintifl',  and  made  a  remanet  by  consent ; 
in  which  case  the  defendant  cannot  move  for  judgment  as  in  case  of  a  nonsuit,  but 
must  take  the  cause  down  by  proviso  :  Dcnnuin  v.  Bull  (11  Moore,  443  ;  3  Bing.  499). 
In  BrowH  v.  liudd  (1  Dowl.  P.  C.  371),  it  w;is  expressly  held,  on  the  authority  of 
Mewhurn  v.  Langlei/  (3  T.  R.  1),  and  Dciunan  v.  Bull,  that  in  such  a  case  the  defendant 
is  not  entitled  to  judgment  as  in  case  of  a  nonsuit ;  and  the  reason  given  in  Mewhurn 
V.  Langlcy  is,  that  the  plaintiflF  has  complied  with  the  statute  by  canyiug  the  record 
down  to  trial  once. 

Barstow,  in  support  of  the  rule.  It  is  agreed  that,  where  the  defendant  has  had 
an  opportunity  of  trying  the  cause,  he  cannot  afterwards  move  for  judgment  as  in  case 
of  a  nonsuit ;  but  where  the  plaintitt"  withdraws  the  record,  it  is  his  own  default,  and 
the  defendant  ought  not  to  be  prejudiced  by  it.  In  Gadd  v.  Bennett  (2  B.  &  Aid.  709), 
it  was  expressly  held,  that  where  a  cause  was  set  down  for  the  sittings  in  term,  and 
made  a  remanet  to  the  sittings  after  terra  by  consent,  the  defendant  might  move  for 
judgment  as  in  [103]  ease  of  a  nonsuit,  if  the  plaintift' afterwards  withdrew  the  record. 
In  that  case,  Knuj  v.  I'ijipett  (1  T.  R.  492)  and  Mewhurn  v.  Langlcy,  having  been  cited, 
the  Court  says,  "In  those  cases  the  cause  had  been  made  a  remamt  at  the  assizes. 
At  the  sittings  in  London  and  Westminster,  the  cause  being  made  a  remanet  does  not 
prevent  the  defendant  from  moving  for  judgment  as  in  case  of  a  nonsuit."  It  is  a 
mere  delusion  for  a  party  to  say  he  has  carried  the  cause  down  to  trial,  when  he  with- 
draws the  record.  Burtmi  v.  Harrison  (1  East,  34G)  is  another  authority  to  shew  that, 
where  the  plaintift'  withdraws  the  record  after  entering  it  for  trial,  the  defendant  may 
have  judgment  as  in  case  of  a  nonsuit.  In  the  case  of  Kimj  v.  Pippett,  which  was  the 
authority  on  which  Mewhurn  v.  Law/lei/  was  decided,  the  defendant  had  had  an 
opportunity  of  meeting  the  cause,  for  it  had  been  tried,  and  the  plaintift'  was  nonsuited. 
[Alderson,  B.  The  Court  thought  that  made  no  dift'erence.  It  all  tuins  upon  this, 
whether  a  fresh  notice  of  trial  is  necessary  or  not.  If  it  is,  then  it  is  to  be  treated  as 
a  case  at  the  assizes.] 

Cur.  adv.  vult. 

Alderson,  B.,  now  said, — I  have  inquired  into  the  practice,  whether  a  notice  of 
trial  is  necessary  where  a  cause  has  been  made  a  remanet  at  the  sittings,  and  I  ftnd 
that,  in  such  case,  it  keeps  its  place  in  the  paper,  and  no  fresh  notice  of  trial  is 
necessary.  It  is  merely  a  postponement  of  the  trial.  Then  I  think  we  must  bo 
governed  by  the  case  of  Gadd  v.  Bennett,  and  consequently  that  the  plaintift'  must  give 
a  peremptory  undertaking. 

Rule  discharged  on  a  peremptory  undertaking. 

[104]  Langston  v.  Wethekell.  April  28,  1845. — On  an  ap])lication  to  a  judge 
to  hold  a  defendant  to  bail  under  1  &  2  Vict.  c.  110,  s.  3,  the  plaintift'  may  use 
aftidavits  made  and  used  shortly  before  on  a  similar  application  against  the  same 
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defendant  at  the  suit  of  another  plaintiff,  intitled  in   the  former  suit,  and  in 
another  Court. 

[S.  C.  2  D.  &  L.  858  ;  14  L.  J.  Ex.  229.] 

In  this  case  an  application  had  been  made  to  Rolfe,  B.,  for  an  order  to  hold  the 
defendant  to  bail  under  1  &  2  V'ict.  c.  110,  s.  3,  on  the  ground  that  he  was  about  to 
leave  the  country.  The  learned  Judge  thought  the  affidavit  in  support  of  the  appli- 
cation insufficient,  and  adjourned  the  hearing  to  a  future  day,  when,  on  the  plaintiff 
producing  an  additional  affidavit,  the  learned  Judge  made  the  order.  This  additional 
affidavit  had  shortly  before  been  used  by  a  different  plaintiff  on  a  similar  application 
against  the  same  defendant  in  the  Court  of  Common  Pleas,  and  it  was  intitled,  "  In 
the  Common  Pleas — Bevdl  v.  IVetlierell."  An  application  was  afterwards  made  to  the 
learned  Judge  to  rescind  his  own  order,  on  the  ground  that  affidavits  intitled  in 
another  cause  and  another  court  ought  not  to  have  been  received  by  him ;  but  his 
Lordship  refused  the  application.  A  rule  was  thereupon  obtained,  calling  upon  the 
plaintiff  to  shew  cause  why  the  order  of  Kolfe,  B.,  should  not  be  rescinded,  on  the 
ground  that  it  was  founded  upon  the  affidavit  made  in  the  Court  of  Common  Pleas, 
which  was  not  pi'operly  received. 

Horn  appeared  to  shew  cause  (April  25),  but  the  Court  called  on 

Udall  to  support  the  rule.  The  affidavit,  being  intitled  in  another  court,  and 
made  in  a  cause  at  the  suit  of  a  different  plaintifJ',  was  inadmissible,  and  ought  not  to 
have  been  received  by  the  learned  Judge.  [Alderson,  B.  Holding  a  person  to  bail 
is  a  purely  collateral  proceeding,  not  a  step  in  the  cause.  Why  may  not  a  Judge 
satisfy  himself  whether  a  party  is  going  abroad  or  not  on  such  an  affidavit.  It  is  a 
matter  on  which  perjury  can  he  assigned.]  The  rule  of  H.  T.,  2  Will.  4,  r.  4,  pro- 
[105]-vides,  "that  an  affidavit  sworn  before  a  judge  of  any  of  the  Courts  of  King's 
Bench,  Common  Pleas,  or  Exchequer,  shall  be  received  in  the  court  to  which  such 
Judge  belongs,  though  not  intitled  of  that  court ;  but  not  in  any  other  court,  unless 
intitled  of  the  court  in  which  it  is  to  be  used."  [Alderson,  B.  That  is  because  it  is 
supposed  to  be  in  a  cause  in  the  court  of  which  he  is  a  judge.]  Here  the  affidavit  is 
sworn  before  a  judge  of  the  Court  of  Common  Pleas,  and  is  intitled  in  that  court. 
Besides,  the  facts  stated  in  the  affidavits  might  be  perfectly  true  at  the  time  it  was 
sworn,  though  not  so  at  the  time  the  affidavit  was  used  in  this  court. 

Aldeeson,  B.(r()  The  true  test  as  to  the  admissibility  of  this  affidavit  is,  to  see 
whether  perjury  could  be  assigned  upon  it.  Assuming  the  allegations  to  have  been 
false  at  the  time  the  affidavit  was  made,  there  is  no  doubt  perjurj'  could  be  assigned 
upon  it;  and  for  that  purpose  it  would  only  be  necessary  to  state  that  the  perjury 
was  committed  in  the  cause  in  the  Common  Pleas,  instead  of  in  the  cause  in  this 
court.  As  to  the  objection,  that  the  facts  stated  in  the  affidavit  might  not  be  true  at 
the  time  it  was  used  in  this  court,  the  same  objection  might  be  i-aised  against  any 
affidavit  which  is  used  a  month  after  it  was  sworn.  I  entertain  no  doubt  that  the 
affidavit  was  properly  received ;  but  I  will  consult  the  other  Judges. 

Cur.  adv.  vult. 

Alderson,  B.,  now  said, — I  have  consulted  the  other  Judges  of  this  court,  and 
they  are  unanimously  of  opinion  that  the  affidavit  was  properly  received.  The  rule 
will,  therefore,  be  discharged  with  costs. 

Rule  discharged  with  costs. 

[106]  AsHTON  V.  Archibald  Paul  Brkvitt.  May  6,  1845.— In  trover  the  first 
count  was  for  twenty  tons  weight  of  hay;  the  second  count  for  100  bushels  of 
bai'ley,  and  twenty  tons  weight  of  straw  ;  the  third  for  500  bushels  of  turnips.  The 
defendant  pleaded  to  the  whole  declaration,  that,  before  and  at  the  several  times 
when  &c.,  W.  B.  was  lawfully  possessed  as  of  his  own  property  of  three  equal 
undivided  fourth  parts  of  and  in  the  goods  in  the  declaration  mentioned  ;  that, 
before  any  of  the  times  when  &c.,  W.  B.,  being  so  possessed  thereof,  delivered  them 
to  Kichard  Koe,  to  be  hy  him  kept  for  the  said  W.  B. ;  and  that  the  said  Richard 
Roe,  before  any  of  the  said  times  when  &c.,  delivered  them  to  the  plaintiff: 
whereupon  the  defendant,  as  the  servant  of  W.  B.,  took  them  out  of  the  possession 

(a)  Sitting  alone. 
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of  the  plaintiff,  &c.,  qiisc  sunt  eadem. — Replication  to  the  plea,  so  far  as  the  same 
relates  to  divers,  to  wit,  seven  tons  weight  of  the  hay,  and  divers,  to  wit,  thirty 
busliels  of  tiie  barley  and  seven  tons  weight  of  the  straw,  and  divers,  to  wit,  200 
bushels  of  the  turnips,  portions  of  the  goods  and  chattels  in  the  declaration 
mentioned,  admitting  that  the  defendant,  as  the  servant  of  W.  B.  converted  and 
disposed  of  the  said  last-mentioned  goods  and  chattels  as  in  the  plea  alleged,  that 
W.  1).  was  not  possessed  of  the  said  undivided  fourth  parts  as  in  the  plea  mentiotied  ; 
and,  as  to  the  plea,  so  far  as  it  relates  to  divers,  to  wit,  seven  tons  weight  of  the 
hay,  and  divers,  to  wit,  thirty  bushels  of  the  barley  and  seven  tons  weight  of  the 
straw,  and  divers,  to  wit,  200  bushels  of  the  turnips,  other  portions  of  the  goods 
and  chattels  in  the  declaration  mentioned  ;  that,  admitting  that  W.  B.  was  law- 
fully possessed  of  and  in  three  undivided  fourth  parts  Sec,  of  and  in  the  several 
goods  and  chattels  last  aforesaid,  yet  that  the  defendant  of  his  own  wrong  &c., 
converted  and  disposed  of  the  said  last-mentioned  goods  and  chattels,  &c. : — Held, 
on  special  demurrer  to  the  replication,  that  it  was  bad  foi'  ambiguity,  it  being 
uncertain  whether  the  "  last-mentioned  goods  and  chattels  "  referred  to  the  whole 
of  the  goods  mentioned  in  the  declaration,  or  to  the  goods  mentioned  in  the 
commencement  of  the  replication. — Held,  also,  that  the  plea  was  a  good  answer 
to  the  declaration. 

[S.  C.  2  D.  &  L.  903 ;  14  L.  J.  Ex.  297.] 

Trover.  The  first  count  was  for  twenty  tons  weight  of  hay  ;  the  second  count, 
for  100  bushels  of  barley,  and  twenty  tons  weight  of  straw;  and  the  third  count  for 
500  bushels  of  turnips. 

Third  plea  (to  the  whole  declaration),  that,  before  and  at  the  said  time  when  &c., 
one  William  Brevitt  was  lawfully  possessed,  as  of  his  own  property,  of  and  in  three 
equal  undivided  fourth  parts  or  shares,  the  whole  into  four  equal  parts  or  shares  to 
be  divided,  of  and  in  the  several  goods  and  chattels  in  the  declaration  mentioned  ;  that, 
before  any  of  the  said  times  when  &c.,  to  wit,  on  &c.,  the  said  William  Brevitt,  then 
being  possessed  thereof  in  manner  aforesaid,  delivered  the  said  goods  and  chattels  to 
one  liichard  Roe,  to  be  by  him  kept  to  and  for  the  use  of  him  the  said  WilliamBrevitt ; 
and  the  said  Richard  Roe,  before  any  of  the  said  times  when  itc,  to  wit,  on  &c., 
delivered  the  said  goods  and  chattels  to  the  plaintiff;  whereupon  the  defendant,  at 
the  said  several  times  when  &c.,  as  the  servant  of  the  said  William  Brevitt,  and  by 
his  command,  seized  and  took  the  said  goods  and  chattels  out  of  the  possession  of  the 
plaintifi",  and  carried  away  the  same,  [107]  as  the  defendant  lawfully  might,  for  the 
causes  in  this  plea  aforesaid,  quae  sunt  eadem  &c.     Verification. 

Replication  to  the  third  plea,  so  far  as  the  same  relates  to  divers,  to  wit,  seven  tons 
weight  of  the  hay,  and  divers,  to  wit,  thirty  bushels  of  the  barley  and  seven  tons 
weight  of  the  straw,  and  divers,  to  wit,  200  bushels  of  the  turnips,  portions  of  the  goods 
and  chattels  in  the  declaration  mentioned,  admitting  that  the  said  defendant,  as  the 
servant  of  the  said  W^illiam  Brevitt,  and  by  his  command,  converted  and  disposed  of 
the  sai<l  last-mentioned  goods  and  chattels  in  manner  and  form  as  in  the  said  third 
plea  is  alleged,  j'et  that  the  said  W^illiam  Brevitt  was  not  lawfully  possessed,  as  of  his 
own  property,  of  and  in  three  equal  undivided  fourth  parts  or  shares,  the  whole  into 
four  equal  parts  or  shares  to  be  divided,  of  and  in  the  said  last -mentioned  goods  and 
chattels,  modo  et  forma ;  and  as  to  the  third  plea  of  the  defendant,  so  far  as  it  relates 
to  divers,  to  wit,  seven  tons  weight  of  the  hay,  and  divers,  to  wit,  thirtj^  bushels  of 
the  barley  and  seven  tons  weight  of  the  straw,  and  divers,  to  wit,  200  bushels  of  the 
turnips,  other  portions  of  the  goods  and  chattels  in  the  declaration  mentioned,  that, 
admitting  that  the  said  William  Brevitt  was  lawfully  possessed,  as  of  his  own  property, 
of  and  in  three  equal  undivided  fourth  parts  or  shares,  the  whole  into  four  equal 
parts  or  shares  to  be  divided,  of  and  in  the  several  goods  and  chattels  last  aforesaid, 
yet  that  the  defendant,  of  his  own  wrong,  and  without  the  defendant's  being  .servant 
of  the  said  William  Brevitt,  and  by  his  command,  as  in  the  said  third  plea  mentioned, 
(•onverted  and  disposed  of  the  said  last-mentioned  goods  and  chattels,  modo  ct  forma. 

Special  ilemurrers,  assigning  for  causes,  that  the  replications  are  a<ldressed  and 
pleaded  only  to  a  part  of  the  goods  and  chattels  in  the  declaration  mentioned,  but  that 
the  issues  tendered  by  them  are  not  confined,  as  they  ought  to  have  been,  to  the  said 
part  of  the  said  goods  and  [108]  chattels :  that  the  traverses  therein  contained  arc 
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too  large,  and  improperly  put  the  defendant  to  prove  title  and  property,  not  only  to 
the  parts  of  the  goods  and  chattels  to  which  the  replications  are  pleaded,  but  also  to 
the  residue  of  the  goods  and  chattels  in  the  declaration  mentioned  :  that  the  said 
replications,  and  the  traverses  therein  contained,  are  ambiguous  and  uncertain,  in  this, 
that  it  is  at  best  doubtful  whether  the  words  "  the  said  last-mentioned  goods  and 
chattels"  include  all  or  only  portions  of  the  goods  and  chattels  in  the  declaration 
mentioned. 

Joinders  in  demurrer. 

Unthank,  in  support  of  the  demurrer.  These  replications  are  clearly  bad  for 
ambiguity.  The  words  "last-mentioned  goods  and  chattels  "  refer,  in  both  of  them, 
to  the  previous  words,  "the  goods  and  chattels  in  the  declaration  mentioned;"  and 
"so,  although  the  replications  profess  to  answer  the  justification  contained  in  the  plea, 
as  to  a  part  only  of  the  goods,  they  nevertheless  raise  issues  under  which  the 
defendant  must  shew  his  title  to  the  whole.  A  similar  ambiguity  was  held  fatal  ou 
special  demurrer,  in  Brancker  v.  Muli/neux  (1  Man.  &  G.  710;  1  Scott,  N.  R.  553). 
[Parke,  B.  The  question  is,  whether  your  plea  is  good.]  Morant  v.  Sii/n  (2  M. 
&  W.  95)  is  an  express  authority  in  favour  of  this  plea,  which,  while  it  admits  an 
actual  conversion,  justifies  it  by  the  command  of  one  of  the  joint-tenants  of  the  goods. 
The  defendant  acts  under  the  authority  of  a  person  who  has  an  interest  in  the  goods, 
as  against  a  person  who  has  a  bare  possession.  [Parke,  B.  They  will  say  you  should 
name  the  other  joint-tenant.]  There  can  be  no  reason  for  that ;  it  is  wholly  immaterial 
vpho  he  is.  [Parke,  B.  You  give  the  plaintiff"  a  colour  of  title,  but  say  that  he 
cannot  sue  in  trover  a  party  who  is  equally  entitled  with  himself  to  take  and  use  the 
goods.]     The  Court  then  called  upon 

[109]  Hugh  Hill,  contra.  It  must  be  admitted,  that,  if  the  words  "last-mentioned 
goods  and  chattels,"  in  the  replications,  are  to  be  taken  to  refer  to  all  the  goods  in 
the  declaration  mentioned,  as  being  the  last  antecedent,  there  is  an  ambiguity.  But 
the  words  are  not  strictly  to  be  applied  to  the  last  grammatical  antecedent.  All  the 
pleadings  are  to  be  read  as  one  continued  line,  and  being  so  read,  there  is  no  real 
ambiguity.  These  words  mean  the  lastly  described  goods.  Certainty  to  a  common 
intent  is  all  that  is  neces.sary  in  a  plea.  In  .S):)yer  v.  Thelivell  (2  C.  M.  cfe  R.  692), 
a  declaration  on  a  bill  of  exchange  stated,  that  one  P.  N.  made  his  bill  of  exchange, 
and  directed  it  to  the  defendant,  and  thereby  required  the  defendant  to  pay  to  his 
order,  &c.  ;  and  then  alleged  that  the  defendant  accepted  the  bill,  and  that  P.  N. 
indorsed  it  to  the  plaintiff'.  There  it  was  objected  that  "  his  order,"  being  referred 
to  the  last  antecedent,  meant  the  defendant's  order ;  but  Parke,  B.,  said — "  I  admit 
it  occurs  immediately  after  the  mention  of  the  defendant,  and  prima  facie  it  would 
refer  to  its  immediate  antecedent ;  but  we  may  call  in  aid  a  little  common  sense,  and 
if  we  do,  we  shall  see  that  it  cannot  refer  to  him,  but  must  refer  to  the  drawer." 
Applying  the  same  principle  of  interpretation  in  the  present  case,  and  reading  the  repli- 
cation with  a  parenthesis,  it  becomes  perfectly  intelligible.  Again,  in  Rex  v.  JFright 
(1  Ad.  &  E.  434  ;  3  Nev.  &  M.  892),  where  an  indictment  for  an  encroachment  on 
a  highway  charged,  that  the  defendant,  at  the  township  of  W.,  on  a  highway  there, 
leading  fiom  a  highway  leading  from  the  village  of  W.  towards  C,  to  another 
highway  leading  from  the  village  of  \V.  towards  L.,  by  a  wall  there,  extending  into 
the  said  highway,  by  him  erected,  had  encroached  &c.,  it  was  held  that  the  indict- 
ment was  sutificiently  certain,  for  that  the  words  "  there "  and  "  the  said  "  could  be 
referred  only  to  the  highway  first  mentioned.  [Rolfe,  B.  In  the  cases  you  cite,  the 
plead-[110]-ing  would  have  been  insensible  upon  any  other  construction  ;  but  that  is 
not  so  here  ;  the  words  may  well  be  referred  to  the  whole  of  the  goods,  as  the  last 
antecedent ;  and  that  would  be  a  much  better  issue  for  you.] 

Secondly,  the  plea  is  bad.  It  does  not  justify  a  conversion  of  any  kind.  The 
case  is  similar  to  that  of  A.icue  v.  Sanderson  (Cro.  Eliz.  433).  There,  in  trover  against 
the  sheriff'  for  sheep,  the  defendant  justified  the  taking  under  a  fi.  fa.,  absque  hoc 
that  he  converted  them  aliter  aut  alio  modo  ;  and  the  Court  held  the  plea  bad,  ou  the 
ground  that  it  did  not  justify  any  conversion.  [Parke,  B.  You  are  too  late  to  take 
the  objection  that  the  plea  amounts  to  the  general  issue  ;  it  stands  now  on  general 
demurrer.]  The  defendant  does  not  shew  anything  which  justifies  the  conversion  he 
admits.  [Rolfe,  B.  Must  it  not,  after  verdict  or  on  general  demuri'er,  be  taken  to 
mean  such  a  taking  as  amounts  to  a  conversion  1]  Assuming  that  the  plea  sufficiently 
confesses  a  conversion,  it  affords  no  justification  for  it;  for  it  admits  any  conversion 
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which  may  be  given  in  evidence  under  the  declaration,  but  justifies  a  conversion  by 
seizure  only  ;  and  the  qua;  sunt  eadem  is  mere  form,  and  does  not  cure  the  objection. 

Unthank,  in  leply.  Acraman  v.  Cooper  (10  M.  &  W.  58.5),  which  may  be  referred 
to  as  an  authority  against  this  plea,  is  distinguishable,  because  there  there  was  no 
admission  at  all  of  the  conversion  complained  of,  but  a  sort  of  denial  of  a  conversion, 
by  a  special  statement  that  the  conversion  complained  of  was  a  demand  and  refusal, 
which  is  no  more  than  evidence  of  a  conversion.  But  Moraid  v.  Sign  is  a  direct 
authority  in  favour  of  this  plea.  Evidence  of  the  seizing  and  taking  alleged  therein 
would  clearly  have  been  evidence  of  an  actual  conversion,  under  not  guilty.  It  does 
not  appear  (for  this  purpose)  that  the  transaction  [111]  was  between  two  tenants  in 
common  :  the  colour  is  to  the  contrary.  [Parke,  B.  Undoubtedly,  Morant  v.  Sign, 
is  exactly  like  this  case ;  and  according  to  that  decision,  the  plea  is  a  good  answer 
prima  facie.] 

Pollock,  C.  B.  It  seems  to  me  that  the  plea  is  good  and  the  replication  bad. 
There  is  little  or  no  doubt  what  the  pleader  meant  :  but,  when  looked  at  with  the 
technical  nicety  which  is  requisite  on  special  demurrer,  no  doubt  there  is  an  ambiguity. 
The  words  may  mean  to  refer  to  all  the  goods  mentioned  in  the  declaration  ;  and,  as 
this  ambiguity  is  pointed  out  as  cause  of  demurrer,  we  must  hold  the  replication  to 
be  insuthcient. 

Parke,  B.  I  am  of  the  same  opinion.  I  have  no  doubt  what  the  pleader  meant, 
but  he  has  so  expressed  his  meaning  as  to  lead  to  an  ambiguity,  and  that  is  pointed 
out  by  the  special  demurrer.  The  replication,  being  read  as  Mr.  Unthank  reads  it, 
is  perfectly  intelligible.  The  replications  are,  therefore,  bad  for  this  ambiguity. 
With  respect  to  the  plea,  it  is  a  good  answer,  on  the  authority  of  Morant  v.  Sign,  which 
is  precisely  the  .same  case.  It  does  not  appear  that  it  is  a  ca.se  of  tenancy  in  common 
between  the  plaintifi'  and  the  defendant,  but  merely  that  colour  is  given  to  the  plaintiff. 

Aldekson,  B.  I  am  of  the  same  opinion.  The  plea  is  good,  on  the  authority  of 
Morant  v.  Sign.  As  to  the  rejjlication,  I  think  it  is  bad,  for  the  reason  alleged  as 
cause  of  demurrer  ;  and  I  have  no  doubt,  if  this  objection  had  been  passe<l  over,  that 
the  contest  at  the  trial  would  have  been  whether  the  plaintitt'  was  not  entitled  to  have 
the  larger  issue  proved. 

KoLFK,  B.,  concurred. 

Judgment  for  the  defendant. 

[112]  Turner  v.  Mason.  May  6,  1845. — Assumpsit  for  the  wiougful  dismissal  of  a 
domestic  servant,  without  a  month's  notice  or  p.iyment  of  a  month's  w.agcs.  Plea, 
that  the  plaintitt' requested  the  defendant  to  give  her  leave  to  absent  herself  from  his 
service  during  the  inght,  that  he  refused  such  leave,  and  forbade  her  from  so 
absentiTig  herself,  and  that  against  his  will  she  nevertheless  absented  herself  for 
the  night,  and  until  the  following  day,  whereupon  he  discharged  her.  Replication, 
that  when  the  plaintiff  requested  the  defcnd.mt  to  give  her  leave  to  absent 
herself  from  his  service,  her  mother  had  been  seized  with  sudden  and  violent 
sickness,  and  was  in  imminent  danger  of  death,  and  believing  herself  likely  to 
die,  requested  the  plaintifi'  to  visit  her  to  see  her  befoie  her  death,  whereupon 
the  plaintiff  requested  the  defendant  to  give  her  leave  to  absent  herself  for  that 
purpose,  she  not  being  likely  thereby  to  cause  any  injury  or  hindrance  to  his 
domestic  affairs,  and  not  intending  to  be  thereby  guilty  of  any  improper  omission 
or  utu'casonable  delay  of  her  duties  ;  and  because  the  defendant  wrongfully  and 
unjustly  forbade  her  from  so  absenting  herself  for  the  purpose  of  visiting  her 
mothei',  Sec,  she  left  his  house  and  service,  and  absented  herself  for  that  purpose 
for  the  time  mentioned  in  the  plea,  the  .s.ime  being  a  reasonable  time  in  that 
behalf,  and  she  not  causing  thereby  any  hindrance  to  his  domestic  ati'airs,  nor 
being  thereby  guilty  of  any  improper  omission  or  unreasonable  delay  of  her 
duties,  as  she  lawfully  might,  &c.  :— Held,  on  demurrer,  that  the  plea  was  good, 
as  shewing  a  dismissal  for  disobedience  to  a  lawful  order  of  the  master,  and  that 
the  replication  was  bad,  as  shewing  no  sufficient  excuse  for  such  disobedience. 

[S.  C.  2  D.  &  L.  894  ;  14  L.  J.  Ex.  31 1.] 

Assumpsit.     The  declaration  stated,  that,  in  consideration  that  the   plaintiff',  at 
the  request  of  the  defendant,  would  become  the  servant  of  the  defendant,  to  wit,  in  the 
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capacity  of  housemaid,  for  ceitaiii  wages,  to  wit,  the  wages  of  £7  for  the  year,  the 
defendant  promised  the  plaintiff  to  employ  her  in  that  capacity,  and  for  the  wages 
aforesaid,  and  to  continue  her  in  such  situation  until  the  expiration  of  a  month  after 
notice  or  warning  given  by  the  plaintiff"  or  defendant,  or  either  of  them,  to  put  an  end 
to  such  service  ;  and  that,  in  case  the  defendant  should  put  an  end  to  such  service 
without  such  notice  or  warning,  he  should  pay  to  the  plaintiff  the  said  wages  for 
a  month.  It  then  alleged  that  the  plaintiff'  became  the  servant  of  the  defendant  upon 
the  terms  aforesaid,  and  that,  although  she  was  ready  and  willing  to  continue  in  such 
service,  yet  the  defendant  discharged  her  without  such  notice  or  warning  as  aforesaid. 
Plea,  that  before  the  defendant  discharged  the  plaintiff',  as  in  the  declaration 
mentioned,  to  wit,  on  &c.,  the  plaintiff'  requested  the  defendant  to  give  her  leave  to 
absent  himself  from  his  dwelling-house,  and  from  his  said  service  and  employ,  during 
the  then  ensuing  night,  and  until  the  following  day,  and  thereupon  the  defendant 
then  refused  the  said  plaintiff'  such  leave  as  aforesaid,  and  forbade  her  from  absenting 
herself  from  the  said  dwelling-house,  or  from  his  said  service  or  employ  ;  and  the  said 
plaintiff'  then,  without  the  leave  and  license  and  against  [113]  the  will  of  the 
defendant,  and  disregarding  her  having  been  so  forbidden  as  aforesaid,  left  the  said 
defendant's  dwelling-house,  and  his  said  service  and  employ,  and  absented  herself 
therefrom,  from  the  day  and  year  last  aforesaid,  during  the  following  night,  and  until 
the  following  day,  and  therefore  the  defendant  did  then  discharge  the  plaintiff  from 
his  said  service  and  employ.     Verification. 

Replication,  that  just  before  the  said  time  when  the  plaintiff'  so  requested  the 
defendant  to  give  her  leave  to  absent  herself  from  his  said  dwelling-house,  and  from 
his  said  service  and  employ,  to  wit,  on  &c.,  one  Hannah  Turner,  the  mother  of  the 
plaintiff',  had  been  seized  with  sudden  and  violent  sickness,  and  was  then  in  imminent 
peril  of  death,  and  by  reason  thereof  the  said  H.  Turner  believed  herself  likely  to  die, 
and  being  anxious  to  see  the  plaintiff  before  her  death,  had  then  requested  the  plaintiff 
to  visit  her,  whereupon  the  plaintiff',  at  the  said  time  when  &c.,  requested  the  defendant 
to  give  her  leave  to  absent  herself  from  his  said  dwelling-house,  and  from  his  said  service 
and  employ,  during  the  then  ensuing  night  and  until  the  following  day,  (the  same  being 
a  reasonable  time  in  that  behalf),  for  the  purpose  of  enabling  the  said  plaintiff'  to  visit 
her  said  mother  in  her  said  sickness,  and  to  see  her  before  her  death  ;  she  the  plaintiff 
not  being  thereby  likelj''  to  cause  any  injury  or  hindrance  to  the  said  defendant  in  his 
domestic  aft'airs  and  business,  and  not  intending  to  be  thereby  guilt}'  of  any  improper 
omis.sion,  or  of  any  unreasonable  delay  of  her  duties  as  such  servant :  and  because  the 
defendant  then  wrongfully  and  unjustly  forbade  her  from  so  absenting  herself  from  his 
said  dwelling-house,  and  from  his  said  service  and  employ,  she  the  plaintiff',  for  the 
purpose  of  visiting  her  said  mother  in  her  said  sickness,  and  seeing  her  before  her 
death,  at  the  said  time  when,  &c.,  left  the  defendant's  said  dwelling-house,  and  his 
said  service  and  employ,  and  [114]  absented  herself  thei'efrom  from  the  day  and  year, 
and  for  the  time  in  the  said  pica  mentioned,  (the  same  being  a  reasonable  time  in  that 
behalf),  and  for  no  other  or  longer  period,  or  for  no  other  or  different  purpose,  she  the 
said  plaintiff  not  thereby  causing  any  injury  or  hindrance  to  the  defendant  in  his  said 
domestic  aftaii's  or  business,  nor  being  thereby  guilty  of  any  improper  omission  or 
unreasonable  delay  of  her  duties  as  such  servant  of  the  said  defendant  as  aforesaid,  as 
she  lawfully  might  for  the  cause  aforesaid.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  replication  was  a  departure  from 
the  declaration,  which  alleges  that  the  plaintiff  was  ready  and  willing  to  continue  in 
the  service  of  the  defendant  until  a  month  after  notice  or  warning;  and  that  the 
replication  admits  a  breach  of  contract,  which  justified  the  defendant  in  discharging 
the  plaintiff'.     Joinder  in  demurrer. 

Gray,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who  called  upon 

Badeley,  contra.  The  plea  is  bad  in  substance.  The  defendant  thereby  claims, 
under  all  circumstances,  and  without  any  limitation,  to  retain  the  plaintiff'  in  his  service, 
and  not  to  permit  her  absence  during  the  term  of  it.  There  is  no  allegation  that  he 
had  any  need  of  her  services,  or  that  her  request  to  absent  herself  was  unreasonable 
in  itself,  or  for  an  unreasonable  time  or  purpose.  It  is  setting  up  a  claim  to  slavery, 
instead  of  service.  The  contract  of  hiring  and  service  must  be  construed,  like  all 
other  contracts,  reasonably.  Suppose  the  plaintiff'  herself  had  been  in  peril  of  death, 
and  had  requested  a  day's  absence  for  medical  advice,  would  the  defendant  have  been 
entitled  to  refuse  that?     Again,  is  she  to  forego  in  his  service  all  moral  claims  and 
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oblif;ations  1  He  does  not  allege  that  her  excuse  was  false,  or  that  her  absence  was 
[115]  inconvenient.  [Parke,  B.  This  is  wilful  disobedience  of  orders.]  There  may 
be  a  good  reason  for  that.  [Pollock,  B.  Then  it  should  come  b}'  way  of  replication.] 
But  the  master  must  shew  it  to  be  a  wilful  disobedience  of  lawful  orders.  [Alderson,  B. 
Surely  it  is  a  lawful  order  not  to  stay  out  all  night.]  Fillieul  v.  Armstromj  (7  Ad.  &  E. 
557),  is  an  authority  for  the  plaintiff.  [Pollock,  C.  B.  That  was  not  the  ease  of  a 
domestic  servant.]  In  Jaopiet  v.  Boirer  (7  Dowl.  P.  C.  331),  a  plea,  to  an  action  for 
wrongfully  discharging  the  plaintiflT  and  his  wife  from  the  defendant's  service,  that  the 
wife  obstinately  refused  to  work  for  the  defendant,  wherefore  he  discharged  them,  was 
held  bad  on  general  demurrer.  [Alderson,  B.  That  case  only  shews  that  obstinately 
does  not  necessarily  mean  unlawfully.  Parke,  B.  The  obligation  of  a  domestic  servant 
is  to  obey  all  lawful  commands.  This  plea  sets  out  that  which  prima  facie  is  a  lawful 
command,  which  you  must  answer  by  the  replication.  Now  here  the  replication  alleges 
the  e.vtremc  illness  of  the  plaintiffs  mother,  but  does  not  say  the  plaintifl  gave  the 
defendant  notice  of  that  fact;  it  only  says  that  was  the  ground  on  which  she  applied 
for  his  permission,  but  not  that  she  communicated  it.  Alderson,  B.  If  the  mother 
be  veiy  poor,  is  the  daughter  to  absent  herself  from  her  service  to  work  for  her,  to 
prevent  her  starving  ?  Pollock,  C.  B.  Or,  if  she  has  a  right  to  go  to  the  death-bed 
of  her  mother  or  father,  why  not  of  any  other  near  friend  ?]  The  replication  alleges 
expressly  that  the  defendant  had  no  need  of  her  services.  [Parke,  B.  The  master  is 
to  be  the  judge  of  the  circumstances  under  which  the  servant's  services  are  required, 
subject  to  this,  that  he  is  to  give  only  lawful  commands.]  Badeley  cited  also  Levisan 
V.  Llush  (Lane,  65),  and  Callo  v.  Hrounchr  (4  C.  &  P.  518). 

Pollock,  C.  B.  I  am  of  opinion  that  this  plea  is  per-[116]-fectly  good.  It  discloses 
an  order,  in  itself  perfectly  lawful,  by  the  master  of  a  servant,  that  she  shall  not  leave 
his  house  for  the  night ;  and  alleges,  that,  notwithstanding  that  order,  she  did  leave 
his  house  and  his  service,  and  staid  out  all  night.  She  had  no  right,  against  his  will, 
to  leave  his  service  at  all.  The  plea  is  therefore  a  good  plea  Then  the  replication 
states,  that  the  mother  of  the  phiintiff  was  ill,  and  in  peril  of  death,  and  that,  believing 
herself  likely  to  die,  and  being  anxious  to  see  the  plaintitt'  before  her  death,  she  had 
requested  the  plaintiff  to  visit  her,  whereupon  the  plaintiff  requested  the  defendant  to 
give  her  leave  to  absent  herself  for  that  purpose  ;  and  because  he  wrongfully  refused 
it,  she  did  absent  herself  for  that  purpose,  for  the  time  mentioned  in  the  plea.  It 
does  not  state  that  she  gave  the  defendant  any  notice  of  the  purpose  for  which  she 
desired  to  absent  herself,  or  that  her  doing  so  was  of  advantage  or  use  to  her  mother, 
but  merely  that  it  was  to  visit  her  that  she  might  see  her  before  her  death.  It  is 
very  questionable  whether  any  service  to  be  rendered  to  any  other  person  than  the 
master  would  suffice  as  an  excuse  :  she  might  go,  but  it  would  be  at  the  peril  of  being 
told  that  she  could  not  return.  The  plea  being  therefore  good,  and  the  replication  bad 
in  form,  our  judgment  must  be  for  the  defendant. 

Pakkk,  B.  I  am  of  the  same  opinion.  The  contract  between  the  master  and  a 
domestic  servant  is  a  contract  to  serve  for  a  year,  the  service  to  be  determined  by  a 
month's  warning,  or  by  payment  of  a  month's  wages  ;  subject  to  the  implied  condition, 
that  the  servant  will  obey  all  lawful  orders  of  the  master.  It  was  laid  down  by  Lord 
EUenborough  in  Sjiuin  v.  Arnott  (2  Stark.  265),  and  by  me  in  Callo  v.  Bronnrker,  and 
confirmed  by  the  Court  of  Queen's  Bench  in  Amor  v.  Fearon  (9  Ad.  &  E.  548;  1  P. 
&  D.  398),  that  the  wilful  disobedience  of  any  [117]  lawful  order  of  the  master  is  a 
good  cause  of  discharge.  Here  the  plea  discloses  a  perfectly  lawful  order,  namely, 
that  the  defendant  should  not  absent  herself  from  the  service  during  a  night,  and  the 
plaintiff's  disobedience  thereto.  Then  the  question  is,  whether  the  replication  disclo-ses 
sufficient  ground  of  excuse  for  such  disobedience.  Prima  facie,  the  master  is  to  regulate 
the  times  when  his  servant  is  to  go  out  from  and  return  to  his  house.  Even  if  the 
replication  shewed  that  he  had  notice  of  the  cause  of  her  request  to  ab,seiit  herself,  I 
do  not  think  it  would  be  sufficient  to  justify  her  in  disol)cdience  to  his  order;  there 
is  not  any  imperative  obligation  on  a  daughter  to  visit  her  mother  under  such  circum- 
stances, although  it  may  be  unkind  and  uncharitable  not  to  permit  her.  But  the 
replication  states  nothing  to  shew  that  the  defendant  had  any  notice  or  knowledge 
of  the  mother's  illness.  It  is  therefore  clearly  bad,  and  our  judgment  must  be  for 
the  defendant. 

Ain?:K.soN',  B.  I  am  of  the  same  opinion.  The  plea  is  a  good  answer  to  the 
action,  because  it  shews  the  discharge  of  the  plaintiff'  to  have  been  for  wilful  dis- 
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obedience  of  the  defendant's  order  to  stay  in  his  house  all  night.  Then  is  the 
replication  a  good  answer  to  the  pleal  It  is  informal,  because  it  does  not  shew 
that  the  mother  was  likely  to  die  that  night,  or  that  it  was  necessary  to  go  that 
night  to  see  her,  or  to  stay  all  night.  But  if  this  were  otherwise,  these  circum- 
stances would  amount  only  to  a  mere  moral  duty,  and  do  not  shew  any  legal  right. 
We  are  to  decide  according  to  the  legal  obligations  of  parties.  Where  is  a  decision 
founded  upon  mere  moral  obligation  to  stop  1  What  degree  of  sickness,  what  near- 
ne.ss  of  relationship,  is  to  be  sufficient  ?  It  is  the  safest  way,  therefore,  to  adhere  to 
the  legal  obligations  ari.sing  out  of  the  contract  between  the  parties.  There  may, 
undoubtedly,  he  cases  justifying  [118]  a  wilful  disobedience  of  such  an  order ;  as 
where  the  servant  apprehends  danger  to  her  life,  or  violence  to  her  person,  from 
the  master  ;  or  where,  from  an  infectious  disorder  raging  in  the  house,  she  must  go 
out  for  the  preservation  of  her  life.  But  the  general  rule  is  obedience,  and  wilful 
disobedience  is  a  sufficient  ground  of  dismissal. 

RoLFE,  B.  In  truth,  the  cases  suggested  by  my  brother  Alderson  are  cases  in 
which  there  is  not  legally  any  disobedience,  because  thej'  are  cases  not  of  lawful 
orders.  It  is  an  unlawful  order  to  direct  a  servant  to  continue  where  she  is  in 
danger  of  violence  to  her  person,  or  of  infectious  disease. 

Judgment  for  the  defendant. 

Mason  v.  Nicholls.  May  5,  1845. — Since  the  7  &  8  Vict.  c.  96,  a  defendant 
may  be  taken  in  execution,  in  an  action  on  the  judgment  recovered,  though  the 
debt  recovered  in  the  former  suit  was  under  £20,  and  the  second  action  is 
brought  within  a  year. 

Atherton  moved  for  a  rule  to  discharge  the  defendant  out  of  custody  ;  relying  on 
the  provisions  of  the  7  &  S  Vict.  c.  96,  s.  57,  against  charging  defendants  in  execution  on 
judgments  in  actions  wherein  the  debt  recovered  is  under  twenty  pounds.  It  appeared 
on  affidavit,  that,  in  a  former  action,  the  plaintiff  had  recovered  against  the  defendant 
a  debt  of  £10,  with  £-30  taxed  costs  in  that  suit.  On  this  judgment  debt  of  £40,  the 
present  action  had  been  brought  unnecessarily,  as  the  judgment  was  not  a  year  old 
at  the  time  of  the  commencement  of  this  action ;  and  with  the  sole  object  (as  sworn 
on  belief)  of  taking  the  defendant  in  execution.  Judgment  having  been  obtained  by 
the  plaintiff  on  the  judgment,  but  no  costs  of  such  second  action  being  ordered  by 
[119]  the  Court  or  a  Judge,  the  defendant  had  been  taken  in  execution  in  that  suit 
for  the  £40,  the  debt  recovered  thereby. 

Atherton  contended  that  the  object  of  the  second  action  was  to  evade  the  pro- 
visions of  the  above  act,  and,  by  adopting  a  circuitous  course,  to  take  the  debtor 
in  execution  for  a  debt  under  £20,  which  the  Court  ought  not  to  allow.  It  was 
an  abuse  of  the  process  and  practice  of  the  Court  to  employ  them  for  such  purposes 
of  evasion.  [Kolfe,  B.  We  have  refused  to  interfere  on  many  similar  applications 
of  this  nature.] 

Per  Curiam.  The  creditor  clearly  had  a  right,  notwithstanding  the  act,  to  bring 
an  action  on  the  judgment  in  the  former  action  ;  taking  his  risk  of  losing  his  costs  of 
the  second  action,  which  the  Court  were  not  in  the  practice  of  giving.(a) 

Kule  refused. (i) 

[120]  HoDGiNS  V.  Hancock,  Executor,  &c.  May  5, 1 845. — Where  a  declaration  in  debt 
on  a  promissory  note  gave  credit  for  part  payment  of  the  principal  and  interest : — 
Held,  that  the  allegation  of  part  payment  was  not  traversable,  and  consequently 
that  a  plea  traveising  that  allegation  was  bad. — In  the  construction  of  the  rule 
for  the  delivery  of  paper  books  to  the  judges  before  argument,  Sunday  is  to  be 

(a)  The  43  Geo.  3,  c.  46,  s.  4,  provides,  that,  in  actions  on  judgments  recovered, 
the  plaintiff  shall  not  I'ecover,  or  be  entitled  to,  any  costs  of  suit,  unless  the  Court 
in  which  action  on  the  judgment  shall  be  brought,  or  a  judge  thereof,  shall  other- 
wise order. 

(b)  See  also  the  concluding  observation  of  Parke,  B.,  in  Hopkins  v.  Freeman, 
13  M.  &  W,  373, 
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counted  as  one  of  the  four  days  between  the  delivery  of  paper-books  and  the  day 
of  argument,  except  it  is  the  last  day. 

[S.  C.  9  Jur.  792.] 

Debt  against  the  defendant,  as  executor  of  one  Anne  Cooke  deceased.  The 
declaration,  which  was  dated  in  November  1844,  alleged  that  the  testatrix  in  her  life- 
time, to  wit,  on  the  14th  of  Jul}',  1837,  made  her  promissory  note  in  writing,  and 
thereby  on  demand  promised  to  pay  to  the  said  plaintiff  the  sum  of  £90,  together  with 
lawful  interest  for  the  same ;  and  although  the  said  A.  Cooke,  in  her  lifetime, 
paid  and  satisfied  to  the  plaintiff  the  sum  of  £10,  parcel  of  the  said  sura  of  £90, 
and  also  211.  2s.  6d.  for  and  on  account  of  the  said  interest,  &c.,  yet  the  residue  of  the 
said  sum  of  £90,  amounting  to  a  large  sum  of  money,  to  wit,  to  £80,  and  the  residue 
of  the  said  interest,  amounting  at  the  time  of  the  commencement  of  the  suit  to  £6, 
still  remained  unpaid,  whereby  an  action  had  accrued,  &c. 

The  defendant  by  his  plea  traversed  the  allegation  that  the  said  A.  Cooke,  in  her 
lifetime,  paid  to  the  plaintiff  the  said  sums  of  monej'  in  the  declaration  mentioned,  or 
either  of  them,  or  any  part  thereof. 

To  this  plea  the  plaintiff  demurred  specially,  on  the  ground  that  it  tendered  an 
immaterial  issue. 

Huddleston,  on  appearing  in  support  of  the  demurrer,  objected,  that  the  defendant 
could  not  be  heard  until  he  had  paid  for  his  paper-books,  which  had  been  delivered 
for  him  by  the  plaintiff  under  the  practice  rule  of  Hil.  Term,  4  Will.  4,  s.  7,  which 
provides,  that  "  Four  clear  days  before  the  day  appointed  for  argument,  the  plaintiff 
shall  deliver  copies  of  the  demurrer  book,  itc,  to  the  Lord  Chief  Justice  of  the 
King's  Bench,  or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  and  the 
senior  judge  of  the  Court  in  which  the  action  is  brought,  and  the  defendant  shall 
deliver  copies  to  the  other  two  judges  of  the  Court  next  in  senioritj'  ;  and  in  default 
thereof  by  either  [121]  party,  the  other  paity  may,  on  the  day  following,  deliver 
such  copies  as  ought  to  have  been  so  delivered  by  the  party  making  default,  and  the 
party  making  default  shall  not  be  heard  until  he  shall  have  paid  for  such  copies, 
or  deposited  a  sufficient  sum  of  money  to  pay  for  such  copies." 

In  the  present  case,  it  appeared  that,  the  demurrer  standing  for  argument  on 
Monday,  the  20th  of  January,  the  plaintiff  delivered  his  paper-books  on  Tuesdav,  the 
14th.  The  defendant  not  having  delivered  bis  paper-books,  the  plaintiff  on  the  follow- 
ing morning  delivered  them  for  him  ;  but,  at  a  later  hour  on  that  day,  the  defendant 
delivered  his  own  paper-books. 

P.  M'Mahon,  for  the  defendant,  insisted  that  the  defendant  had  delivered  his  own 
paper-books  in  due  time  ;  that  the  term  clear  days  meant  full  da\-s  ;  and  that  Sundaj', 
the  19th,  was  to  be  counted  as  one  of  the  days.  It  is  said  that  clear  da\'s  mean 
working  days,  but  there  is  no  authority  for  such  a  position. 

Pollock,  C.  B.  On  principle,  it  is  difficult  to  .see,  if  nothing  is  to  done  on  that  day, 
why  .Sunday  should  not  1)C  sufficient  to  constitute  one  of  the  days  ;  and,  on  referring 
to  the  Masters  of  the  Court,  they  report  to  us  that  they  have  been  in  the  habit  of 
acting  on  that  rule,  and  considering  Wednesdaj-  for  the  Monday  following  as  suHicient.(a) 

Huddleston,  in  support  of  the  demurrer.  The  plea  puts  in  issue  matter  which  is 
immaterial  to  the  determination  [122]  of  the  cause.  Although  the  plaintiff  gives 
credit  in  his  declaration  for  part  payment,  that  was  only  for  the  purpose  of  preventing 
the  necessity  of  a  pica  of  payment,  according  to  what  is  suggested  in  Kenyan  v.  Il'akes 
(2  M.  &  W.  704),  but  that  does  not  render  the  allegation  of  part  payment  material 
and  traversable.  If  issue  were  joined  on  that  traverse,  there  must  be  a  repleader,  as 
a  verdict  found  upon  it  would  not  decide  the  merits  of  the  action  cither  way.  That 
is  the  proper  test  to  shew  whether  it  be  material  or  not.  [Pollock,  C.  B.  Suppose  the 
case  of  a  promissory  note,  payable  by  four  instalments,  and  the  dcclai-ation  in  an  action 

(a)  A  discrepancy  existing  in  the  practice  of  the  different  Courts  in  this  respect, 
the  matter  was  taken  into  consideration  by  Parke,  B.,  and  Wightman  and  Erie,  Js., 
and  the  following  rule  was  afterwards  promulgatcil,  dated  the  12lh  June,  1845: — 
"  \\'e  think  that  Sunday  ought  to  be  counted  as  one  of  the  four  days  between  the 
delivery  of  paper-books  and  the  day  of  argument,  except  it  is  the  last,  when  it  is  to 
be  omitted,  according  to  the  general  rule." 
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upon  it  were  to  allege,  that  although  the  defendant  had  paid  the  first  and  second 
instalments,  he  did  not  pay  the  third  and  fourth,  and  the  defendant  pleaded  that  he 
did  not  paj^  the  first  and  second  instalments,  would  that  be  any  answer  to  the  action  1 
I  cannot  distinguish  that  case  from  the  present]  Huddleston  referred  to  Hollis  v. 
Palmer  (2  Bing.  N.  C.  713;  3  Scott,  265). 

P.  M'Mahon,  contra.  There  is  no  authority  to  shew,  that  where  a  plaintiff  makes 
a  substantial  averment  of  a  fact,  he  can  demur  to  a  plea  for  traversing  that  allegation. 
When  any  special  and  substantial  matter  is  alleged,  it  is  traversable,  and  ought  to  be 
answered,  Co.  Lit.  303  b. ;  and,  although  the  particular  allegation  might  not  be 
essential  to  the  maintenance  of  the  action  in  the  first  instance,  yet  the  plaintiff  may 
make  it  material  by  introducing  it  in  the  declaration.  [Alderson,  B.  How  does  this 
traverse  answer  the  action  1]  The  allegation  of  part  payment  assists  the  plaintiff',  by 
taking  the  case  out  of  the  Statute  of  [^imitations ;  for,  without  that,  the  declaration 
shews  on  the  face  of  it  that  the  cause  of  action  accrued  more  than  six  years  before  the 
action  was  brought;  and,  in  Stafford  v.  Forcer  (10  Mod.  311),  it  is  said  that  "formerly 
it  was  held  that  [123]  parties  should  not  take  advantage  of  the  Statute  of  Limitations 
without  pleading  it;  but  now  the  law  is  otherwise."  [Pollock,  C.  B.  You  may  find 
authority  in  the  Modern  Reports  for  many  propositions  that  are  not  law.  It  has  been 
always  held  that  to  take  advantage  of  the  statute  you  must  plead  it.]  Admitting  that 
to  be  so,  the  allegation  having  been  made  by  the  plaintiff',  the  defendant  may  traverse 
it.     He  cited  Bill  v.  Lake.  (Hetley,  138),  and  Sar^feld  v.  JJlflierbi/  (Carthew,  82). 

Pollock,  C.  B.  I  am  of  opinion  that  our  judgment  must  be  for  the  plaintiff. 
With  respect  to  the  Statute  of  Limitations,  it  has  been  laid  down  for  a  great  many 
years,  that,  if  you  wish  to  avail  yourself  of  the  statute,  you  must  plead  it;  and  this, 
even  though  it  appear  on  the  face  of  the  declaration  that  the  cause  of  action  had 
accrued  more  than  six  years  before  the  action  brought.  There  are,  it  is  true,  some 
old  cases  to  the  contrary,  but  they  are  not  law  at  this  day.  The  allegation  in  this 
declaration  is  simply  that  of  an  alleged  cause  of  action,  reduced  by  part  payment. 

Alderson,  B.  When  it  is  said  that  you  may  traverse  any  substantial  allegation, 
that  must  be  understood  to  be  some  allegation  material  to  the  maintenance  of  the 
action.  But  how  can  it  be  said  to  be  material,  when  a  man  goes  for  the  residue  of  a 
demand,  to  deny  that  he  was  paid  the  former  part?  This  declaration  would  be  good, 
although  the  allegation  of  part  payment  were  struck  out  of  it. 

RoLFE,  B.,  concurred. 

Judgment  for  the  plaintiff. 


[124]  Jones  v.  Chapman,  Williams,  Price,  and  Jones.  May  6,  1845.— Trespass 
for  breaking  and  entering  the  plaintiff's  dwelling  house,  and  removing  his  goods. 
Pleas,  that  after  the  passing  of  1  &  2  Vict.  c.  71,  C,  one  of  the  defendants,  as 
agent  of  M.,  made  his  complaint  in  writing  before  justices  of  the  peace  acting  for 
the  hundred  of  R.,  being  the  district  wherein  the  said  dwelling-house  &c.,  therein- 
after mentioned  were  situate,  and  then  in  petty  sessions  assembled  &c.,  and 
thereby  said  that  M.  let  to  the  plaintiff' a  tenement,  consisting  of  &c.,  being  the 
said  dwelling-house  &c.,  situate  &c.,  for  a  term  of  one  year,  and  so  from  year  to 
year,  under  the  rent  of  4s.,  and  that  the  tenancy  was  determined  by  notice  to 
quit  given  by  C,  on  behalf  of  M.,  the  owner  of  the  said  tenement,  on  &c.,  and 
that  on  &c.  C,  as  agent  and  on  behalf  of  M.,  served  on  the  plaintiff'  a  notice  in 
writing  of  his  intention  to  apply  to  recover  possession  of  the  said  tenement.  The 
plea  then  set  out  the  notice,  which  was  according  to  the  form  given  in  the  schedule 
of  the  act ;  and  alleged,  that  complaint  having  been  so  made,  and  pi'oof  given  to 
the  justices  of  the  holding  and  determination  of  the  tenancy,  with  the  time  and 
manner  thereof,  they  the  said  &c.,  being  two  of  the  justices  acting  for  the  district 
in  which  the  said  tenement  was  situate,  duly  issued  their  warrant,  directed  to  the 
defendants,  and  all  other  constables  and  peace  officers  acting  for  the  several 
parishes  within  the  hundred  of  R.,  reciting  &c.,  and  thereby  authorized  and 
commanded  the  defendants,  and  other  constables  and  peace  officers,  or  any  of 
them,  to  enter  on  the  said  tenement,  and  deliver  possession  thereof  to  C.  as  such 
agent.  The  plea  then  justified  the  breaking  and  entering  the  premises,  and 
removing  the  goods,  by  virtue  of  the  warrant : — Held,  on  demurrer,  that  the  plea 
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was  b;ul,   for  want  of  a  distinct  averment  that  any  of  the  defendants  was  a 
constable  or  peace  officer  of  the  district  within  which  the  premises  were  situate. 

[S.  C.  2  D.  &  L.  907  ;  14  L.  J.  Ex.  313.     See  further,  2  Ex.  803.] 

Trespass  for  breaking  and  entering  the  plaintift"s  dwelling-house,  and  seizing  his 
goods,  and  removing  them  to  a  close  adjoining  the  said  dwelling-house,  and  keeping 
them  so  removed  for  a  long  time,  to  wit,  six  hours. 

Plea  (by  all  the  defendants  except  Chapman),  that  before  the  committing  of  the 
trespasses  in  the  first  count  mentioned,  and  after  the  passing  of  a  certain  act  of 
Parliament,  made  and  passed  in  the  second  year  of  the  reign  of  her  Majesty,  intituled 
"  An  Act  to  facilitate  the  Recovery  of  Possession  of  Tenements,  after  due  determina- 
tion of  the  Tenancy,"  [1  &  2  Vict.  c.  74]  to  wit,  on  the  5th  day  of  March,  in  the  year 
of  our  Lord  1842,  the  defendant  Henry  Chapman,  then  being  the  agent  of  one  Harriet 
Myddelton,  and  as  such  agent,  made  his  complaint  in  writing  before  her  Majesty's 
justices  of  the  peace  acting  for  the  district  of  Kuthin,  in  the  county  of  Denbigh,  being 
the  district  wherein  the  said  dwelling-house,  tenements,  and  premises  hereinafter  next 
mentioned  were  and  are  situate,  and  then  in  petty  session  assembled,  to  the  number 
of  two  and  more,  and  thereby  said,  that  the  said  H.  Myddelton,  by  her  agent,  George 
Adams,  e.equire,  did  let  to  the  plaintift'  a  tenement,  consisting  of  a  messuage,  called 
Bryn-y-ff\-nnon  (being  the  said  dwelling-house  in  the  said  first  count  mentioned,  and 
in  which  &c.),  with  the  out-[125]-buildings,  lands,  and  premises  thereunto  belonging, 
containing  3a.  Ik.  32p.,  or  thereabouts,  with  the  appurtenances,  situate  in  the  town- 
ship of  Aberwheeler,  in  that  part  of  the  parish  of  BodftVay  which  was  in  the  said 
county  of  Denbigh,  for  a  term  of  one  year,  and  so  on  from  year  to  year,  under  the 
rent  of  4s.,  and  that  the  said  tenancy  was  determined  by  notice  to  quit,  given  by  him 
the  said  defendant  Chapman,  as  agent  to  and  on  behalf  of  the  said  H.  Myddelton, 
the  owner  of  the  said  tenements,  on  the  30th  day  of  November  then  last  past;  and 
that,  on  the  28th  day  of  January  then  last  past,  the  said  defendant  Chapman,  as  agent 
foi'  and  on  behalf  of  the  said  H.  Myddelton,  did  serve  on  the  said  plaintiff' a  notice 
in  wiiting  of  his  intention  to  apply  to  recover  possession  of  the  said  tenement,  a 
duplicate  of  which  notice  was  thereto  annexed ;  and  that,  notwithstanding  the  said 
notice,  the  said  plaintiff'  did  refuse  to  deliver  up  possession  of  the  said  tenements,  and 
then  still  detained  the  same  :  unto  which  said  complaint  a  duplicate  of  the  said  notice 
of  intention  to  make  the  said  application  was  then  ainiexed.  [The  plea  then  set  out 
the  notice,  in  the  form  given  in  the  schedule  to  the  act.]  And  the  defendants 
J.  Williams,  R.  Price,  and  P.  Jones  further  sa}',  that  the  said  complaint  having  been 
so  made,  and  proof  having,  to  wit,  then  been  given  to  the  said  justices  at  petty 
sessions  assembled  as  aforesaid,  by  the  said  defendant  Chapman,  as  agent  of  the  said 
H.  Myddelton  as  aforesaid,  of  the  holding  and  due  determination  of  the  said  tenancy 
of  the.  plaintiff',  with  the  time  and  manner  thereof,  the  said  justices,  so  assembled  in 
petty  sessions  as  aforesaid,  that  is  to  sa}',  the  Kev.  Edwai'd  Thelwall,  clerk,  and 
Thomas  Downward,  Esq.,  then  being  .two  of  the  justices  acting  for  the  said  distiiet  in 
which  the  s.-iid  tenement  was  situate,  then,  to  wit,  on  the  said  0th  day  of  February, 
in  the  year  aforesaid,  duly  issueil  their  warrant  under  their  hands  and  seals,  directed 
to  the  said  defendant  T.  Williams,  to  J.  Jones,  and  all  other  constables  and  [126] 
peace  officers  acting  for  the  several  parishes  within  the  hundred  of  Ruthin,  in  the  said 
county,  and  thereby,  after  reciting  the  .said  complaint  of  the  said  defendant  Chapman, 
and  that  the  said  matters  alleged  therein  were  fully  proved  before  them  the  said 
justices,  upon  the  oaths  of  credible  witnesses,  the  said  justices  did  authorise  and 
command  the  said  T.  Williams  and  J.  Jones,  and  the  said  other  constables  and  peace 
officers,  or  any  of  them,  on  any  day,  being  not  less  than  twenty-five  nor  more  than 
thirty  clear  days  from  the  date  thereof,  between  the  hours  of  nine  in  the  forenoon  aiul 
four  in  the  afternoon,  to  enter,  by  force  if  needful,  and  with  or  without  the  aid  of  the 
said  defendant  Chapman,  as  such  agent  as  aforesaid,  or  any  other  person  or  persons 
whom  they  might  think  requisite  to  call  to  their  assistance,  into  and  ujion  the  said 
tenement  and  premises,  and  to  eject  thereout  any  person,  and  of  the  said  tenement 
and  premises  full  and  peaceable  po.ssession  to  deliver  to  the  said  defendant  Chapman, 
as  such  agcTit  as  aforesaid  :  and  the  defendants  T.  Williams,  Iv.  I'rice,  and  P.  Jones 
say,  that  the  said  warrant  l)eing  so  made  and  issued,  the  said  defendant  T.  Williams, 
under  and  by  virtue  thereof,  at  the  said  time  when  i^e.,  in  the  said  first  count 
mentioned,  being  a  day  not  less  than  twenty-five  nor  more  than  thirty  clear  days  from 
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the  said  6th  day  of  Fehriiary  A.D.  1843,  the  date  of  the  said  warrant,  and  hetween 
the  hours  of  nine  in  the  forenoon  and  four  in  the  afternoon  of  the  same  day,  broke 
and  entered  the  said  dwelling-house  in  which  &c.,  in  the  said  first  count  mentioned, 
being  part  of  the  said  tenement  in  the  said  warrant  mentioned,  in  order  to  deliver 
possession  of  the  same  to  the  said  defendant  Chapman,  as  such  agent  as  aforesaid  ; 
and  it  being  then  necessary  for  the  said  defendant  T.  Williams,  in  order  to  execute 
the  said  warrant,  to  call  other  persons  to  his  assistance  in  the  execution  thereof,  the 
said  defendants,  R.  Price  and  P.  Jones,  being  then  so  called  to  the  aid  of  the  said 
defendant  T.  Williams,  and  by  him  then  required  to  [127]  assist  him  in  the  execution 
of  the  said  warrant,  thereupon  then,  at  the  said  time  when  &c  ,  also  broke  and  entered 
the  said  dwelling-house  in  which  &c.,  with  the  said  defendant  T.  Williams,  and  in 
his  aid  and  assistance,  in  and  about  the  executing  of  the  said  warrant;  and  because 
the  plaintiff"  then  resisted  the  execution  of  the  said  warrant,  and  it  was  then  needful 
to  use  force  for  executing  the  same,  the  said  defendants  T.  Williams,  R.  Price,  and 
P.  Jones,  on  the  occasion  and  for  the  purpose  aforesaid,  committed  the  said  trespass 
in  the  said  first  count  mentioned  (other  than  the  seizing,  taking,  removing,  and 
carrying  away  the  said  goods  and  chattels) ;  and  as  to  the  seizing,  taking,  removing, 
and  carrying  aw-ay  the  said  goods  and  chattels,  the  said  defendants  T.  Williams, 
R.  Piice,  and  P.  Jones  say,  that  after  the  said  plaintiff'  was  so  expelled  and  removed 
from  the  said  dwelling-house  in  which  &c.,  they  the  defendants  seized  and  took  the 
said  goods  and  chattels,  then  being  in  the  said  dwelling-house,  and  removed  and 
carried  them  away  out  of  the  said  dwelling-house  in  which,  &c.,  to  a  small  and 
convenient  distance,  and  there  left  them  for  the  use  of  the  plaintiff",  doing  no 
unnecessary  damage  thereto,  and  as  for  the  cause  aforesaid  thej'  lawfully  might ;  quse 
sunt  eadem,  &c.     Verification. 

Special  demurrer,  assigning  for  causes,  that  it  is  not  alleged  in  nor  does  it  appear 
from  the  said  plea,  that  any  one  of  the  defendants  was,  at  the  time  of  the  granting  or 
issuing  of  the  said  warrant  therein  mentioned,  oi'  at  the  said  time  when  &e.  in  the 
said  first  count  mentioned,  a  constable  or  peace  officer,  or  one  of  the  constables  or  peace 
officers,  of  the  district,  division,  or  place  within  which  the  said  dwelling-house,  tene- 
ments, and  premises  in  that  plea  mentioned,  or  any  of  them,  or  any  part  thereof, 
were  or  was  situate  :  and  also,  that  it  does  not  appear  in  or  from  the  said  plea,  that 
the  said  justices  therein  mentioned  had  any  jurisdiction  to  grant  or  issue  the  said 
warrant  therein  mentioned  ;  and  that  it  is  not  positively  alleged,  nor  does  [128]  it 
sufficiently  appear  in  or  from  the  said  plea,  that  the  plaintiff  ever  was  tenant  of  the 
said  premises,  or  any  of  them,  or  any  part  thereof,  to  the  said  H.  Myddelton,  or  that 
the  said  supposed  tenancy  was  or  is  determined,  or  that  the  plaintiff  was  ever  served 
with  such  notice,  as  is  by  the  said  act  of  Parliament  required  in  that  behalf,  or  that 
he  refused  or  neglected  to  quit  or  deliver  up  possession  of  the  said  premises,  or  any 
of  them,  or  any  part  thereof;  or  that  any  proof  was  given  to  the  justices  before  or 
at  the  time  of  the  granting  or  issuing  of  the  said  warrant  in  the  said  plea  mentioned, 
or  at  any  time  whatever,  of  the  service  of  such  notice  as  aforesaid,  or  of  the  neglect 
or  refusal  of  the  plaintiff"  as  aforesaid.     Joinder  in  demurrer. 

The  defendants'  points  marked  for  argument  were — that  it  is  not  necessary  to 
allege  specifically  that  the  defendant  Williams  was  a  constable  or  peace-officer  of  the 
district,  inasmuch  as  the  warrant  of  the  justices  made  him  a  special  constable  pro  hac 
vice,  and  conferred  upon  him  authority  to  execute  the  warrant.  That  it  is  sufficient 
for  the  constable,  or  other  person  justifying  under  a  warrant,  to  shew,  that  on  the  face 
of  the  warrant  itself  there  was  jurisdiction  and  competent  authority  in  the  justices  to 
issue  the  warrant,  and  that  sufficient  appears  on  the  plea  to  protect  the  constable,  and 
others  called  to  his  aid,  in  executing  the  warrant  according  to  the  exigency  thereof. 

Welsby,  in  support  of  the  demurrer.  This  plea  is  clearly  bad,  for  several  of  the 
reasons  assigned  as  causes  of  demurrer.  Wherever  it  is  sought  specially  to  ju.stify  a 
trespass  under  the  authority  of  a  warrant  or  order  of  justices,  every  fact  must  be 
distinctly  averred  which  was  necessary  to  shew  the  jurisdiction  of  the  justices,  the 
validity  of  the  warrant,  and  the  regularity  of  its  execution.  Now,  by  the  stat. 
1  &  2  Vict.  c.  74,  on  which  this  plea  is  founded,  and  which  provides  in  certain  cases 
a  summary  mode  of  obtaining  the  possession  of  premises  after  the  de-[129]-termination 
of  the  tenancy,  before  the  justices  are  authorized  to  act,  it  is  necessary,  by  the  first 
section  of  the  act,  that  a  notice  in  a  prescribed  form  be  given  to  the  part}^  in  possession, 
who  must  have  failed  to  appear  at  the  appointed  time  and  place,  or,  appearing,  must 
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have  failed  to  shew  to  the  satisfaction  of  the  justices  reasonable  cause  why  possession 
is  withheld  ;  and  then,  upon  proof  of  the  determination  of  the  tenancy,  the  service  of 
the  notice,  and  the  neglect  or  refusal  of  the  tenant  to  give  up  possession,  the  justice 
may  issue  a  warrant  to  a  constable  of  the  district  or  place  within  which  the  premises 
are  situate.  Now,  in  the  first  place,  this  plea  does  not  allege,  by  way  of  distinct  aver- 
ment, the  fact  of  the  plaintiff's  tenancy,  or  the  fact  of  its  determination  ;  it  merely 
mentions  them  as  part  of  the  complaint,  and  states  afterwards  that  the  matters  alleged 
in  the  complaint  were  proved  to  the  satisfaction  of  the  justices.  But  further,  there  is 
no  allegation  of  proof  before  the  justices  of  service  of  the  notice,  or  of  the  plaintiff's 
neglect  or  refusal  to  give  up  possession,  or  that  the  plaintifTdid  not  appear,  or,  appearing, 
did  not  shew  sutlicient  cause  why  the  justices  should  not  issue  the  warrant,  all  which 
are  expressly  required  by  the  first  section.  Moreover,  the  plea  does  not  state  that  the 
defendant  Williams,  to  whom  the  warrant  was  directed,  or  any  of  the  other  defendants, 
was  a  constable  of  the  hundred  of  Ruthin,  the  division  or  place  within  which  the 
premises  are  situate.  By  the  5th  section  of  the  same  act  it  is  enacted,  "that  it  shall 
not  be  lawful  to  bring  any  action  or  prosecution  against  the  said  justices,  by  whom 
such  wai'rant  as  aforesaid  shall  have  been  issued,  or  against  any  constable  or  peace 
officer  by  whom  such  warrant  may  be  executed,  for  issuing  such  warrant  or  executing 
the  same  respectively,  by  reason  that  the  person  on  whose  application  the  same  shall  be 
granted  had  not  lawful  right  to  the  possession  of  the  premises."  If  the  defendants  mean 
to  rely  on  this  section  as  protecting  them  in  this  case,  it  is  sub-[130]-mitted  that  it  gives 
protection  only  to  a  party  who  shews  himself  to  be  a  constable  or  peace  officer,  and 
where  the  proceedings  have  been  pursuant  to  the  provisions  of  the  act ;  but  it  subse- 
quently appears  that  the  party  applying  for  the  warrant  had  no  lawful  right  to  the 
possession.  And  the  plea  clearly  cannot  be  regarded  as  a  suHicient  justification  at 
common  law.  The  observations  of  Tiiidal,  C.  J.,  in  MorreU  v.  Martin  (3  Man.  &  G. 
590  ;  4  Scott,  N.  K.  300),  are  applicable  to  this  point.  He  was  then  stopped  by  the 
Court,  who  called  upon 

Peacock,  in  support  of  the  plea.  This  is  not  an  action  brought  against  the  justices, 
but  against  the  constable  and  others  who  acted  under  their  warrant ;  and  therefore 
the  defendants  are  within  the  protection  of  the  stat.  24  Geo.  2,  c.  44.  [Parke,  B. 
That  act  does  not  apply.  This  is  the  case  of  parties  justifying  under  a  statute  which 
gives  a  special  authority  to  a  constable  of  the  district  only.]  The  object  of  the 
24  Geo.  2,  c.  44,  was  to  afford  protection  to  all  persons  acting  in  obedience  to  a  justice's 
warrant.  [Parke,  B.  Under  the  statute  of  Victoria,  no  officer  would  be  justified  in 
executing  the  warrant,  except  the  constable  of  the  district,  division,  or  place  in  which 
the  premises  are  situate.  Such  constable  has  a  right  to  say,  "  You  must  bi-ing  your 
action  against  the  justices,  and  not  against  me ; "  but  here  it  is  not  shewn  that  the 
party  who  executed  the  warrant  was  a  constable  of  the  district,  and  therefore  no 
question  arises  on  the  application  of  the  24  Geo.  2,  c.  44.  The  defendants  have  clearly 
failed  to  make  out  that  they  are  entitled  to  the  possession.] 

Per  Curiam.     Judgment  for  the  plaintiff. 

[131]  HiNTON  V.  Heather.  May  6,  1845. — On  the  trial  of  an  action  for  maliciously 
indicting  the  plaintift'  for  an  as.sault,  the  facts  proved  were  as  follows : — The 
defendant  came  to  the  house  of  the  plaintill'  (which  was  let  out  in  sets  of  chambers) 
to  inquiie  for  a  person  who  he  said  lived  there,  but  being  iufoi-mcd  that  no  such 
person  lived  there,  used  abusive  language,  and  on  being  recjuircd  by  the  phuTititf 
to  go  away,  laid  hands  upon  him,  upon  which  the  plaintitf  forced  him  out.  There 
was  contradictory  evidence  as  to  the  degree  of  force  used  by  the  plaintiff  in  doing 
so.  The  defendant  indicted  the  plaintiff  for  an  assault ;  the  l)ill  was  found,  and 
the  indictment  tried,  and  the  plaintitf  was  acquitted.  On  the  trial  of  the  action, 
the  learned  judge  directed  the  jury,  that  if  tlie  defendant  preferred  the  indict- 
ment with  a  consciousness  that  ho  was  in  the  wrong  in  the  transaction,  there  was 
no  reasonable  or  probable  cause  for  the  indictment: — Held,  that  this  direction 
was  substantially  correct. 

[S.  C.  14  L.  J.  Ex.384.] 

Case  for  maliciously  and  without  reasonable  or  probable  cause  indicting  the  plaintiff 
for  an  assault  on  the  defendant.     Plea,  not  guilty.     At  the  trial,  before  Pollock,  C.  B., 
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at  the  sittings  in  Middlesex  after  Hilary  Term,  it  appeared  that  the  indictment  which 
was  the  subject  of  this  action  arose  out  of  the  following  circumstances  : — 

The  defendant,  in  the  afternoon  of  the  2nd  November,  1844,  came  up  the  staircase 
of  a  house  in  Leicester-square,  which  is  let  out  in  chambers,  and  being  met  on  the 
staircase  by  the  housekeeper,  who  asked  him  whom  he  wanted,  replied  that  be  wanted 
Mr.  Smith.  She  told  him  that  no  person  of  that  name  lived  in  the  house  :  the  defen- 
dant replied  that  he  did  ;  and  on  the  housekeeper's  repeating  that  no  one  of  that  name 
lived  there,  the  defendant  (according  to  the  housekeeper's  evidence)  called  her  a  liar, 
and  said  that  a  person  down  stairs  had  told  him  Mr.  Smith  occupied  offices  at  the  top 
of  the  house,  and  therefore  he  should  go  and  see.  Some  further  altercation  took 
place  between  them,  and  at  that  moment  the  plaintif}',  who  was  the  proprietor 
of  the  house,  and  had  overheard  the  latter  pai't  of  the  conversation,  came  up  stairs, 
and  asked  the  defendant  whom  he  wanted.  The  defendant  replied  in  an  abusive 
manner,  and  upon  the  plaintifi"'s  requiring  him  to  go  down  stairs  and  leave  the  premises, 
seized  the  plaintiff  with  both  hands,  as  if  to  pull  him  down  stairs  ;  upon  which  the 
plaintiff  took  him  by  the  collar  and  forced  him  out  of  the  premises.  According  to  the 
plaintiff's  evidence,  this  was  done  without  any  unnecessary  violence  ;  but  the  defendant 
called  witnesses  who  stated  that  he  complained  of  having  been  called  a  thief,  and  that 
his  clothes  were  [132]  torn,  and  his  hand  and  thumb  bruised.  The  defendant  indicted 
the  plaintiff  and  the  housekeeper  at  the  next  Middlesex  sessions  for  an  assault,  and 
upon  the  bill  being  found,  a  bench  warrant  was,  at  the  defendant's  instance,  issued 
for  the  apprehension  of  the  plaintiff,  upon  which  he  was  taken  into  custody  by  a 
policeman  and  conveyed  to  a  police  station,  where  he  gave  bail  for  his  appearance  at 
the  following  sessions.  At  those  sessions  the  indictment  was  tried,  and  after  an 
examination  of  witnesses  on  both  sides,  the  plaintiff  was  acquitted. 

It  was  objected  for  the  defendant,  at  the  close  of  the  plaintiff's  case,  that  there 
was  no  evidence  of  want  of  reasonable  and  probable  cause  for  the  indictment,  inasmuch 
as  the  plaintiff  had  in  fact  committed  an  assault  on  the  defendant ;  for  which  Fish  v. 
Scott  (Peake,  184)  was  cited  as  an  authority.  The  Lord  Chief  Baron  ruled  that  the 
case  must  go  to  the  jury,  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  if 
the  Court  should  be  of  a  contrary  opinion  ;  and  in  summing  up,  his  Lordship  stated 
to  the  jury,  that  if  they  thought  the  indictment  was  preferred  by  the  defendant  with 
a  consciousness  that  he  was  in  the  wrong  in  the  transaction,  it  was,  in  his  opinion, 
without  rea.sonable  or  probable  cause ;  but  that  if  more  violence  was  used  by  the 
plaintiff  on  the  occasion  than  was  necessary  to  remove  the  defendant  from  the  premises, 
there  was  reasonable  and  probable  cause  for  the  prosecution.  The  jury  found  a  verdict 
for  the  plaintiff,  damages  £20.     In  a  former  part  of  this  term,  (.April  17  and  May  3), 

Crowder  moved  to  enter  a  nonsuit,  pursuant  to  the  leave  reserved,  or  for  a  new 
trial,  on  the  ground  of  misdirection  ;  relying  on  Fish  v.  Scott,  and  contending,  that 
inasmuch  as  the  defendant  appeared  not  to  have  known  that  the  apartments  where 
the  assault  took  place  were  the  premises  of  [133]  the  plaintiff',  he  was  not,  under  the 
circumstances,  bound  to  go  out  upon  the  mere  request  of  the  plaintiff,  and  therefore 
the  plaintiff  was  not  justified  in  turning  him  out,  and  committing  an  assault  upon  him 
for  that  purpose ;  and  so  there  was  no  absence  of  reasonable  or  probable  cause  for  the 
indictment.  He  argued,  that  liy  the  mode  in  which  the  case  was  put  to  the  jur}',  viz. 
whether  the  defendant  preferred  the  indictment  with  a  consciousness  that  he  was  in 
the  wrong,  the  question  whether  he  had  reasonable  or  probable  cause  for  preferiing  it 
was  in  effect  left  to  them  ;  whereas  it  was  now  established  law,  that  the  existence  of 
reasonable  and  probable  cause  was  a  question  for  the  determination  of  the  judge,  and 
not  of  the  jury ;  and  he  cited  Suttmi  v.  Johnstone  (1  T.  R.  493),  and  Blarhford  v.  Dad 
(2  B  &  Ad.  1 79). 

The  Court  took  time  to  consider  whether  a  rule  should  be  granted,  and  now 
delivered  their  judgment. 

Pollock,  C.  B.  In  the  case  of  Hinton  v.  Heather,  which  was  moved  by  Mr. 
Crowder,  we  are  all  of  opinion,  upon  considering  the  evidence  given  by  the  plaintiff, 
(who  was  the  defendant  in  the  indictment),  that  the  mere  fact  of  an  assault  having 
been  committed  by  the  plaintiff  was  not  sufficient  to  constitute  reasonable  and  probable 
cause  for  the  indictment,  without  reference  to  the  other  circumstances  of  the  case. 
Undoubtedly  an  assault  may  be  committed  under  such  circumstances  as  to  afford  no 
reasonable  or  probable  cause  whatever  for  an  indictment.  There  is.  therefore,  no 
ground  for  a  nonsuit  in  this  case,  on  the  authority  of  the  case  referred  to,  of  Fish  v. 
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Scolt  (Peake,  ltJ4),  which  (althouijh  probably  very  correctly  decided,  and  perhaps  not 
very  correctly  reported)  is  apparently  an  authority  for  an  indictment  whenever  an 
assault  has  been  committed  of  any  kind.  The  point  I  left  to  the  jury  was,  that  if  the 
indictment  was  preferred  by  the  defendant  with  the  con-[134]-sciousness  that  he  was 
in  the  wrong,  it  was,  in  my  opinion,  without  reasonable  or  probable  cause ;  and  the 
Court  concur  in  the  correctness  of  that  mode  of  presenting  it  to  the  jur}-.  Then,  if 
the  matter  was  for  the  jury,  I  am  not  dissatisfied  with  the  conclusion  they  came  to, 
and  therefore  there  will  be  no  rule. 

AldeksON,  B.  Without  doubt,  reasonable  and  probable  cause  is  a  question  for 
the  Judge,  the  moment  the  facts  are  determined  ;  but  if  the  facts  remain  in  dispute, 
the  jury  must  ascerUiin  them,  and  then  the  judge  is  to  direct  them  whether,  in  point 
of  law,  the  facts  so  ascertained  do  or  do  not  amount  to  want  of  reasonable  or  probable 
cause.  In  this  case  there  are  two  contradictory  statements,  one  of  which  seems 
sufficient  to  give  the  defendant  a  defence,  on  the  ground  that  there  was  no  want  of 
reasonable  and  probable  cause.  On  the  other  hand,  the  evidence  on  the  part  of  the 
plaintiff  is  directly  the  reverse.  The  Lord  Chief  Baron  then  asks  the  jury,  in  substance, 
whether  or  not  the  assault  upon  the  defendant,  who  first  assaulted  the  plaintiff,  was 
committed  under  such  circumstances  as  that  no  reasonable  man  could  have  supposed 
that  there  was  any  excess  in  it.  No  doubt  the  plaintifi"  would  be  indictable  for  the 
assault  committed  by  him  in  return,  if  it  were  excessive ;  and  without  doubt,  also, 
the  assault  might  not  be  excessive,  and  yet  the  defendant  might  have  reasonable  and 
probal>le  cause  for  the  indictment,  because  he  may  reasonably  have  supposed  it  to  be 
excessive.  The  jury,  therefore,  are  called  upon  to  inquire  whether  or  not  the  facts 
are  such  as  that  no  reasonable  man  could  have  supposed  the  assault  to  be  excessive. 
If  that  be  the  result  of  the  facts,  then  it  is  clear  there  was  no  reasonable  and  probable 
cause  for  indicting  the  plaintiff.  The  question  is,  whether  the  defendant  has  been 
assaulted  in  such  a  manner  as  that  the  plaintiff  is  indictable  for  it.  The  substance  of 
what  the  Chief  Baron  left  to  the  jury  was  this, — [135]  whether  the  defendant  must 
have  been  conscious  that  he  was  in  the  wrong  at  the  time  of  preferring  the  indictment; 
and  the  jury  found  for  the  plaintiff,  because  they  thought  that  neither  the  defendant, 
nor  any  other  reasonable  man  in  his  situation,  could  have  believed  that  he  had  any 
reasonable  or  probable  cause  for  indicting  the  plaintiff. 

KOLFE,  B.  1  entirely  concur,  and  I  think  we  should  not  have  had  much  difficulty 
in  the  case,  if  we  had  directed  our  attention  specifically  to  the  exact  point  left  by 
the  Chief  Baron  to  the  jury.  Our  doubt  arose  from  thinking  it  had  been  merely  left 
to  the  jury  to  say  which  side  was  right — whether  there  was  excess  or  no  excess  :  if  that 
had  been  the  only  point  left  to  the  jury,  I  should  have  thought,  although  they  found 
there  was  no  excess,  that  that  did  not  necessarily  shew  that  there  was  not  probable 
cause  ;  but  it  appears  that  the  jur}'  were  not  merely  directed  to  say  which  side  was 
right,  but  whether  the  defendant  instituted  the  prosecution  with  a  consciousness  that 
he  was  in  the  wrong.  Now,  when  that  direction  comes  to  be  considered,  it  necessarily 
implies  that  there  was  no  excess,  and  that  the  defendant  knew  that  there  was  no 
excess.     The  direction  was  therefore  right,  and  consequently  there  can  be  no  rule. 

Rule  refused. 


[136]  Steele  v.  Harmer,  Benham,  and  Laytox.  May  7,  1845. — In  an  action 
by  the  indorser  against  the  acceptors  of  a  bill  of  exchange,  the  defendants,  who 
were  under  terms  to  plead  issuably,  pleaded  (amongst  others)  the  following  pleas  : 
— First,  that  after  acceptance  and  before  indorsement  to  the  phiintiH,  the  drawer 
waived  the  acccptiince,  and  discharged  the  defendants  from  payment  thereof,  of 
which  the  plaintiff  had  notice.  Secondly,  that  after  the  making  and  accepting 
of  the  bill,  and  before  it  became  due,  it  w;is  delivered  by  the  defendants  to  W. 
the  drawer,  and  that  after  it  was  so  accepted  and  delivered,  and  while  W.  waa 
the  holder  and  payee  thereof,  and  before  it  became  due,  W.  indorsed  it  to  H., 
one  of  the  acceptors,  and  then  delivered  it  to  II.,  with  the  intention  of  divesting 
himself,  and  thereby  he  did  divest  himself,  of  all  right,  title,  ifcc,  in  the  bill,  and 
of  the  right  of  suing  thereon,  and  of  indorsing  the  same  again  ;  that  it  was 
indorsed  to  II.  for  a  valuable  consideration  ;  that  II.  continued  to  be  the  holder 
of  the  said  bill  always  from  the  time  of  the  indorsement  thereof  until  it  was 
afterwards  delivered  by  H.  to  the  plaintiff;  and  that  at  the  time  when  the  bill 
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was  so  delivered  to  the  plaintiff  by  H.,  the  plaintiff  had  notice  of  all  the  facts: — 
Held,  that  these  were  issuable  pleas. 

[S.  C.  2  D.  &  L.  861  ;  14  L.  J.  Ex.  2.30.     See  p.  831,  post.] 

Assumpsit  by  the  indorsee  against  the  acceptors  of  a  bill  of  exchange,  drawn  by 
one  W.  Wood. 

The  defendants  Benham  and  hayton,  being  under  terms  of  pleading  issuably, 
pleaded,  amongst  others,  the  following  pleas ; — 

1.  That  after  the  defendants  had  accepted  the  said  bill,  and  before  it  became  due, 
and  before  it  was  indorsed  to  the  plaintiff,  to  wit,  on  &c.,  the  said  William  Wood 
waived  the  acceptance  of  the  said  bill,  and  exonerated  and  discharged  the  defendants 
from  the  same,  and  from  the  payment  of  the  said  bill,  of  all  which  premises  the 
plaintiff,  before  and  at  the  said  time  of  the  said  indorsement  of  the  said  bill  to  the 
plaintiff,  had  notice  and  knowledge.     Verification. 

2.  That  after  the  making  and  accepting  of  the  said  bill,  and  before  it  became  due, 
to  wit,  on  &c.,  the  same  was  delivered,  so  accepted  by  the  defendants,  to  the  said 
W.  Wood,  and  that  after  the  said  bill  was  so  accepted  and  delivered,  and  while  the 
said  W.  Wood  was  the  holder  and  payee  thereof,  and  before  it  became  due,  to  wit, 
on  &c.,  the  said  W.  Wood  indorsed  the  bill  to  the  said  J.  Harmer,  the  other  acceptor, 
and  then  delivered  it,  so  indorsed,  to  the  said  J.  Harmer,  with  the  intention  of 
divesting  himself,  and  thereby  he  did  divest  himself,  of  all  right,  title,  &c.  in  the  bill, 
and  of  the  right  of  suing  thereon  when  the  same  should  become  due,  and  of  indorsing 
the  same  again  ;  that  when  the  bill  was  so  indorsed  to  the  said  J.  Harmer,  it  was 
indorsed  for  a  good  valuable  consideration  then  paid  to  the  said  W.  Wood ;  that  the 
said  J.  Harmer  continued  to  be  and  was  the  holder  [137]  and  possessor  of,  and  the 
person  entitled  to,  the  said  bill  always  from  the  time  of  indorsement  thereof  by  the 
said  W.  Wood  until  the  bill  was  afterwards,  to  wit,  on  &c.,  delivered  by  the  said 
J.  Harmer  to  the  plaintiff;  that  the  indorsement  in  the  declaration  mentioned  consists 
merely  of  the  said  last-mentioned  delivery  by  the  said  J.  Harmer  to  the  plaintiff,  and 
that  the  said  bill  was  never  indorsed  by  the  said  W.  Wood,  otherwise  than  is  in  this 
plea  mentioned  ;  and  that  before  and  at  the  time  when  the  said  bill  was  so  delivered 
to  the  plaintifl'  by  the  said  J.  Harmer,  the  plaintiff  had  notice  of  all  the  facts  in  this 
plea  mentioned.     Verification. 

The  plaintiff'  having  signed  judgment,  on  the  ground  that  these  pleas  were  not 
issuable, 

Jervis  obtained  a  rule  to  shew  cause  why  the  judgment  should  not  be  set  aside, 
with  costs  ;  against  which 

Martin  shewed  cause.  These  pleas  are  not  issuable,  and  aftbi'd  no  answer  to  the 
action,  but  raise  issues  which  are  wholly  immaterial.  As  to  the  first,  the  waiver  of 
the  acceptance  by  the  drawer  is  no  extinguishment  of  the  right  of  action  upon  the 
bill,  when  it  gets  into  the  hands  of  a  party  who  can  sue  upon  it :  Ivichards  v.  Richards 
(2  B.  &  Ad.  447).  There,  a  married  woman,  being  administratrix,  received  a  sum 
of  money  in  that  character,  and  lent  the  same  to  her  husband,  and  took  in  return  for 
it  the  joint  and  several  promissory  note  of  her  husband  and  two  other  persons,  payable 
to  her,  with  interest ;  and  it  was  held,  that  although  she  could  not  have  maintained 
any  action  upon  the  note  during  the  lifetime  of  her  husband,  yet,  he  having  died,  and 
the  note  having  been  given  for  a  good  consideration,  it  was  a  chose  in  action  surviving 
to  the  wife,  and  that  she  might  maintain  an  action  upon  it  against  either  of  the 
other  makers.  The  acceptor  contracts  to  pay  any  person  [138]  who  is  the  holder  of 
the  bill  at  the  time  it  becomes  due.  That  oijligation  cannot  be  discharged  except  by 
payment,  accot'd  and  satisfaction,  or  a  release.  [Pollock,  G.  B.  The  plea  states,  that 
before  the  bill  became  due,  and  before  the  indorsement  to  the  plaintiff,  the  drawer 
waived  the  acceptance.]  The  second  plea  also  is  not  issuable.  It  attempts  to  set  up 
as  an  answer  to  the  action  the  delivery  of  the  bill  by  Wood  to  one  of  the  acceptors. 
But  that  is  immaterial,  inasmuch  as  it  was  indorsed  to  the  plaintiH  before  it  became 
due,  and  there  is  nothing  stated  in  the  plea  which  shews  that  he  is  not  a  holder  for 
value. 

Jervis,  in  support  of  the  rule.  First,  a  waiver  of  acceptance  is  a  good  plea,  and 
there  is  no  necessity  to  shew  any  consideration  for  it,  except  under  particular  circum- 
stances, where  the  renunciation  is  partial.  The  liability  of  an  acceptor  may  be 
discharged  by  an  express  renunciation  of  his  claim  by  the  holder :  Byles  on  Bills,  147 
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(4th  edit.).  Here  the  plea  states,  that  before  the  indorsement  to  the  phiintill'  the 
drawer  waived  the  acceptance,  and  thereby  the  liability  of  the  defendants  was 
discharged.  Ulcvens  v.  Thackcr  (Peake,  187)  and  ll'hutley  v.  Tricker  (1  Campb.  3.5) 
are  in  point.  The  second  plea  is  also  good.  The  delivery  of  the  bill  to  one  of  the 
acceptors  by  the  holder  before  it  became  due,  with  the  intention  of  divesting  himself 
of  all  rights  upon  the  bill,  is  equivalent  to  a  payment  by  all ;  and  the  right  of  action 
being  once  extinguished,  the  plaintiff  could  not  afterwards  acquire  any  title  to  sue 
on  the  bill.  In  Freaklqi  v.  Fox  (9  B.  &  C.  130;  4  Man.  &  Ky.  18),  it  was  held,  that 
whore  the  paj'ee  and  holder  of  a  promissoiy  note  appoints  the  maker  his  e.xecutor, 
the  debt  is  discharged,  and  no  action  can  be  maintained  on  the  note,  even  l)y  a  person 
to  whom  the  executor  has  indorsed  it.  Here  the  same  consequences  follow  from  the 
delivery  of  [139]  the  bill  to  the  acceptor.  This  is  not  the  case  of  a  mere  suspension 
of  the  remedy,  as  it  was  in  Richards  v.  Richards,  but  an  absolute  extinguishment  of 
the  debt.  But  it  is  enough  for  the  defendants  to  satisfy  the  Court  that  these  are 
arguable  pleas.  [Parke,  B.  If  this  amounts  to  paj'ment,  then  there  is  an  averment 
that  the  plaintiff  had  notice  of  it  before  the  bill  was  indorsed  to  him.] 

Per  Curiam.  We  think  this  rule  to  set  aside  the  judgment  ought  to  bo  made 
absolute,  but  without  costs.  An  issuable  plea  is  that  which  puts  the  merits  of  the 
cause,  either  on  the  facts  or  the  law,  in  issue ;  which  will  decide  the  action.  A  plea 
ma\'  ultimately  turn  out  to  be  bad,  but  it  is  not  therefore  non-issuable,  for,  if  it  were, 
a  plea  could  not  be  issuable  unless  it  were  also  a  good  one. 

Rule  absolute,  the  costs  to  be  costs  in  the  cause. 


Harrison  v.  Luke.  May  7,  1845. — Where  two  parties  agreed  to  barter  goods  for 
goods,  and  the  balance  being  in  favour  of  the  plaintiff,  the  defendant  omitted  for 
nearly  three  years  to  send  goods  to  meet  it,  upon  which  the  plaintiff'  brought 
an  action  for  goods  sold  and  delivered  : — Held,  that  the  lapse  of  time  did  not 
entitle  the  plaintiff  to  maintain  such  an  action,  but  that  his  remedy  was  by  action 
against  the  defendant  for  not  delivering  the  goods  pursuant  to  the  contract 
between  them. 

[S.  C.  14  L.  J.  Ex.  248.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea,  nunquam 
indebitatus.  This  was  a  case  tried  before  the  Recorder  of  Hull  under  a  writ  of  trial. 
The  plaintiff  was  an  oil  and  colourman  residing  at  Hull,  and  the  defendant  a  ship- 
owner at  Charlestown,  in  Cornwall ;  and  it  appeared,  that  on  the  27th  of  July,  1839, 
the  defendant  wrote  a  letter  to  the  plaintiff,  stating,  that  he  had  a  yellow  ochre  mine, 
and  should  the  plaintiff  be  a  purchaser  of  ochre,  he  would  supply  him  with  any 
quantity,  and  would  take  goods  for  it.  To  this  letter  the  plaintiff  [140]  returned 
the  following  answer: — "I  have  no  objection  taking  eight  or  ten  tons  of  ochre,  and 
j'ou  take  paint,  or  any  other  article,  in  exchange.  Should  you  feel  inclined  to  barter, 
please  let  me  know  as  early  as  possible."  The  parties  accordingly  supplied  each 
other,  and  continued  to  deal  on  this  footing  for  some  time,  exchanging  jjaint  for 
ochre,  until  March,  1841,  when  the  balance  was  in  the  plaintiff's  favour;  and  in  a 
postscri|)t  to  a  letter,  dated  the  Ist  of  March,  1841,  from  the  plaintili'  to  the  defen- 
dant, the  plaintiff  requested  defendant  to  send  ochre  "to  balance  our  account."  No 
more  ochre,  after  this  time,  was  received  by  the  plaintiff.  The  action  was  brought 
in  I)ecembcr,  1844.  At  the  trial  it  was  oljjectcd  for  the  defendant,  that  the  j)laintiff 
ought  to  be  nonsuited,  as,  the  transaction  being  one  of  barter,  he  was  not  entitleil  to 
recover  the  value  of  the  goods  in  money.  The  learned  Kecordcr  directed  a  verdict 
for  the  plaintiff  for  the  amount  proved,  giving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit. 

Bain  having  obtained  a  rule  accordingly, 

Archbold  now  shewed  cause.  'I'he  plaintiff  is  entitled  to  maintain  an  action  for 
goods  sold.  [Pollock,  C.  B.  The  cpiestion  is,  whether  it  is  a  transaction  of  barter, 
or  of  the  sale  of  goods,  and  whether  you  ought  not  to  bring  your  action  against  the 
defendant  for  not  sending  goods  in  return.]  Where  two  parties  enter  into  a  contract 
of  barter,  and  one  of  them  omits  for  a  long  time  to  send  goods  corresponding  in  value 
with  those  which  have  been  sent  to  him,  and  the  balance  is  ascertained,  that  is 
evidence  of  an  agreement  by  the  person  who  omits  to  send  goods  to  pay  for  what  he 
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Las  received  in  money.  In  Ingram  v.  Shirley  (1  Stark.  N.  P.  C.  185),  it  was  held, 
that  upon  an  agreement  between  two  traders  to  supplj'  each  other,  on  the  footing  of 
goods  for  goods,  after  a  balance  struck  between  them,  such  [141]  a  balance  is  to  be 
paid  in  money.  There  Lord  Ellenborough  was  of  opinion,  that  "  upon  a  balance 
struck,  the  amount  of  the  balance  was  due  in  money,  otherwise  there  would  be  no 
end  of  the  dealings."  [Alderson,  B.  Suppose,  in  that  case,  there  had  been  the  words, 
"send  the  balance  in  goods,"  Lord  Ellenborough  would  not  have  said  what  he  did. 
The  delay  to  send  the  goods  would  not  alter  the  nature  of  the  conti-act.]  Gurey  v. 
Pyke  (10  Ad.  &  Ell.  512;  2  Per.  &  D.  427)  shews,  that  if  there  be  a  settlement  of 
account,  the  plaintiff"  is  entitled  to  recover. 

Bain,  contrk,  was  stopped  by  the  Court. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  Where 
there  is  a  contract  of  barter,  and  one  of  the  parties  omits  to  send  goods  in  return,  it 
cannot  be  contended  that  the  other  may  bring  an  action  for  goods  sold.  No  mere 
lapse  of  time  will  turn  a  contract  of  barter  into  a  contract  for  goods  sold. 

Parke,  B.  The  planititf's  remedy  is  by  an  action  against  the  defendant  for  not 
delivering  the  ochre  pursuant  to  the  contract  between  them.  The  ground  of  Lord 
Ellenborough's  decision  in  Iiujram  v.  Shirley  was,  that  the  parties,  by  stating  a  balance 
of  £25  to  be  due,  intended  that  amount  to  be  paid  in  money.  But,  if  there  be  a 
contract  of  barter,  you  cannot  change  that  into  a  contract  to  pay  in  money,  unless 
the  parties  come  to  a  fresh  agreement  to  that  effect.  The  defendant's  not  sending  the 
ochre  is  a  breach  of  the  old  agreement  only. 

Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Eule  absolute. 

[142]  Evans  v.  The  Dublin  and  Drogheda  Eailway  Company.  May  7,  1845. — 
An  act  incorporating  a  company  for  making  a  railway  from  Dublin  to  Drogheda, 
enacted,  that  in  case  of  any  summons  or  writ  upon  the  company,  "  personal 
service  thereof  upon  a  secretary  or  clerk  of  the  company,  or  leaving  the  same  at 
the  office  of  the  company,  or  of  a  secretary  or  clerk,  or  delivering  the  same  to 
some  inmate  at  such  office  of  the  company,  or  at  the  usual  place  of  abode  of  such 
secretary  or  clerk,  or,  in  case  the  same  respectively  should  not  be  found  or  known, 
then  personal  service  thereof  upon  any  other  agent,  tfec,  or  on  any  director  of  the 
company,"  should  be  deemed  good  service.  A  writ  of  summons  having  been 
issued  out  of  this  Court  into  Middlesex  against  the  company,  who  had  not  any 
office  in  Englan'l,  or  any  secretary  or  clerk  to  represent  them  here,  was  served 
upon  one  of  the  directors  of  the  company  in  London  : — Held,  that  such  service 
was  null  and  void  ;  that  the  proper  service  was  upon  the  secretary  or  clerk  at  the 
office ;  but  that  the  parties,  residing  in  Ireland,  were  not  amenable  to  the  jurisdic- 
tion of  this  Court. 

[S.  C.  2  D.  &  L.  865 ;  3  Railw.  Cas.  760 ;  14  L.  J.  Ex.  245  ;  9  Jur.  474.] 

This  was  a  rule  calling  upon  the  plaintiiT  to  shew  cause  why  the  judgment,  and  all 
proceedings  subsequent  to  the  issuing  of  the  writ  of  summons,  and  also  an  order  of 
Piatt,  B.,  if  necessary,  should  not  be  set  aside.  By  stat.  6  &  7  Will.  4,  c.  cxxxii. 
(local  and  personal),  sect.  1,  a  body  of  persons  was  incorporated  by  the  name  and  style 
of  the  Dublin  and  Drogheda  Pailway  Compan}',  with  power  to  sue  and  be  sued  by 
that  name,  and  with  power  to  purchase,  hold,  and  sell  land,  &c.  And  by  the  184th 
section  it  is  enacted,  that  "in  all  cases  in  which  it  may  be  necessary  for  any  person  or 
corporation  to  serve  any  summons  or  demand,  or  any  notice,  or  any  writ  or  other 
proceeding  at  law  or  in  equity,  upon  the  said  company,  personal  service  thereof  upon 
a  secretary  or  clerk  of  the  said  company,  or  leaving  the  same  at  ]the  office  of  the  said 
company,  or  of  a  secretary  or  clerk,  or  delivering  the  same  to  some  inmate  at  such 
office  of  the  company,  or  at  the  last  or  usual  place  of  abode  of  such  secretary  or  clerk, 
or,  in  case  the  same  respectively  shall  not  be  found  or  known,  then  personal  service 
thereof  upon  any  other  agent  of  or  officer  employed  b}'  the  said  company,  or  on  any 
one  director  of  the  said  company,  or  delivering  the  same  to  some  inmate  of  the 
last  or  usual  place  of  abode  of  such  agent,  or  officer,  or  director,  shall  be  deemed  good 
and  sufficient  service  of  the  same  respectively  on  the  said  company."  The  plaintiff 
had,  on  the  12th  of  December,  1844,  sued  out  of  this  Court  a  writ  of  summons  in  an 
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action  of  debt,  and  directed  it  "To  the  Dublin  and  Drogheda  Ruilway  Company,  a 
director  of  [143]  which  company,  to  wit,  Peter  Eckersley,  is  resident  in  the  city  of 
Westminster,  and  the  county  of  Middlesex  ;"  which  writ  was,  on  the  same  day,  served 
on  Eckersley  in  London.  This  writ  Eckersley  put  into  the  hands  of  Messrs.  Palmer  & 
Nettleship,  attorneys  in  London,  with  instructions  to  take  such  steps  only  as  should 
be  absolutely  necessary.  They  accordingly,  on  the  14th  of  December,  communicated 
to  the  plaintiffs  attorneys,  Messrs.  Sharpe,  Field  &  Jackson,  that  they  were  advised 
by  counsel  that  the  service  of  the  writ  of  summons,  not  being  in  accordance  with  the 
provisions  of  that  statute,  was  bad  ;  that  it  would  accordingly  be  disregarded,  and  any 
further  proceedings  taken  under  it  by  the  plaintiff,  in  England,  would  be  at  his  own 
peril.  The  plaintili's  attorneys,  however,  on  the  ■20th  of  January,  entered  an  appear- 
ance for  the  defendant  sec.  stat.,  and  on  their  attorneys  refusing  to  accept  service  of 
declaration,  or  recognise  the  appearance,  an  order  was,  on  the  23rd  of  January,  ISio, 
obtained  from  Alderson,  B.,  to  allow  the  plaintiff  "to  affix  a  copy  and  notice  of 
declaration  in  the  office  of  Exchequer  of  Pleas,  and  also  to  leave  a  true  copy  thereof 
at  the  office  of  Messrs.  Palmer  &  Nettleship,  and  that  the  same  be  deemed  good  and 
sutiicient  notice  of  such  declaration  to  the  defendants."  The  copy  declaration  and 
particulars  were  immediately  served  on  Messrs.  Palmer  &  Nettleship,  who,  on  the 
23rd  of  JanuaiT,  foiwarded  them  to  the  solicitors  of  the  company  in  Dublin,  and 
wrote  to  the  plaintiff's  attorneys  to  say,  that  having  no  authority  from  the  company 
to  accept  service,  they  could  not  do  any  act  which  would  even  impliedly  admit  the 
jurisdiction  of  the  Court,  and  that  the  plaintiff  must  proceed  at  his  own  peril.  The  plain- 
tin's  attornics,  however,  disregarding  this,  signed  judgment  on  the  11th  of  Februaiy, 
whereupon  an  application  was  made  at  chambers  by  Palmer  cfc  Nettleship,  on  the  ])art 
of  the  company,  to  set  aside  the  proceedings,  and  the  following  order  was  made,  by 
Piatt,  B.,  on  the  14th  of  February: — "On  hearing  counsel,  and  reading  &c.,  I  do 
order,  that  on  payment  of  costs  within  five  days,  the  [144]  judgment  signed  herein 
be  set  aside,  the  defendants  pleading  issuably  within  ten  days  ;  and  that,  in  default  of 
payment  of  the  said  costs  within  the  time  aforesaid,  or  of  pleading  within  the  time 
aforesaid,  the  defendants'  application  to  set  aside  the  judgment  1)6  discharged,  with 
costs,  to  be  paid  by  the  defendants  to  the  plaintiff,  or  to  Messrs.  Sharpe  &  Co.,  his 
attorneys."     This  order  having  been  drawn  up  by  the  plaintiff's  attorneys, 

Peacock,  on  the  23rd  of  April,  obtained  the  above  rule  to  set  aside  the  judgment, 
and  all  proceedings  subsequent  to  the  writ  of  summons,  and  the  above  order  of 
Piatt,  B.,  if  necessary,  on  affidavits  stating  the  above  facts.  The  affidavits  also  stated, 
that  the  office  of  the  Dublin  and  Drogheda  Railway  Company,  ever  since  its  incor- 
poration, was  at  No.  22  Marlborough-street,  Dublin,  and  that  the  deponents  believed 
this  to  have  been  known  to  the  plaintiff;  and  that  the  company  never  had  any 
secretary,  office,  clerk,  or  place  of  business  in  England,  nor  any  director  there  repre- 
senting or  acting  for  the  company. 

Crompton  now  shewed  cause.  There  are  two  questions  in  this  case  :  first,  whether 
service  of  the  writ,  under  this  act,  upon  one  of  the  directors  of  the  company  in  London 
was  good  service  ;  secondly,  whether  the  application  to  set  aside  the  judgment  was 
made  in  due  time.  Fust,  the  service  on  one  of  the  directors  in  Ijondon  was  sutficient. 
Service  on  the  secretary  or  clerk  would  clearly  l)e  sutficient  service,  and  there  is 
nothing  in  the  act  to  confine  it  to  Ireland  ;  and  therefore  service  on  the  clerk  or 
secretary  would  be  good,  if  made  here.  I'hcn  the  act  provides,  that  leaving  the 
process  at  the  office  of  the  secretary  or  clerk,  or  at  tlie  last  place  of  abode  of  such 
secretary  or  clerk,  or,  in  case  the  same  shall  not  be  found  or  known,  then  personal 
service  thcieof  upon  any  other  agent  of  the  company,  or  on  any  one  director  of  the 
company,  shall  be  deemed  good  service.  Now  there  is  nothing  to  confine  this  service 
to  [145]  Ireland  ;  and,  as  this  action  is  brought  in  Middlesex,  the  act  must  mean  that 
the  writ  should  be  served  whore  such  a  writ  can  bo  served,  namely,  in  England. 
[Alderson,  B.  It  means,  where  it  would  probably  come  to  the  knowledge  of  tho 
company.  If  no  secretary,  or  office,  could  be  found,  then  it  may  be  served  upon 
a  director.  Parke,  B.  You  can  have  no  right  to  servo  a  director,  until  you  have 
tried  without  success  to  serve  the  secretary  or  clerk,  either  jjcrsonally,  or  at  the  otiice, 
or  upon  an  inmate  there.  Service  at  the  office  is  tho  proper  service.  Tho  parties 
capable  of  being  served  live  in  Ireland,  and  are  not  amenaljle  to  the  jurisdiction  of 
this  Court.  Alderson,  B.  The  proper  service  is  a  service  on  tlic  secretary  at  the 
office  in  Ireland.] 

Ex.  Div.  IX.— 14* 
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Assuming,  then,  that  this  service  is  not  in  compliance  with  the  act,  still  it  is  not  a 
nullity,  but  is  at  most  an  irregularity,  and  the  party  served  was  bound  to  come  within 
a  reasonable  time  to  move  to  set  it  aside:  1  Chit.  Archb.  107,  116;  and  the  Court 
will  not  set  aside  process,  where  the  party  moving  has  allowed  the  plaintitt'  to  take 
fresh  steps.  In  this  case  the  defendants  knew  that  one  of  the  directors  had  been 
served  with  the  writ  of  summons  and  declaration,  and  that  it  had  been  stuck  up  in 
the  office.  [Pollock,  C.  B.  And  you  knew  that  they  were  objecting  all  the  time  to 
your  proceedings,  and  they  gave  you  notice  that  you  must  proceed  at  your  peril.] 
That  makes  it  stronger,  as  they  ought  to  have  applied  to  the  Court.  In  order  to 
answer  the  objection  as  to  delay,  the  parties  should  shew  that  the  facts  did  not  come 
to  their  knowledge.  [Parke,  B.  Suppose  this  were  the  case  of  an  Irishman  residing 
in  Dublin,  and  that  a  writ  directed  to  him  from  this  court  were  served  upon  some 
person  here,  who  had  no  connexion  whatever  with  him,  could  he  not  now  apply  to  set 
aside  the  proceedings?  He  would  not  be  amenable  to  this  Court.  Now  this  is 
precisely  that  case,  for  one  of  the  directors  is  not  the  company.]  Where  a  party  has 
been  [146]  served  in  a  wrong  county,  it  is  not  considered  a  nullity.  [Alderson,  B. 
A  personal  service  is  sometimes  presumed  from  that  which  is  equivalent  to  it ;  and 
where  you  assume  a  man  to  have  been  served  in  a  particular  county,  though  in  fact 
he  was  not,  you  assume  a  service  which  would  have  been  good.  But  here  « e  are 
asked  to  presume  a  good  service  in  Ireland,  from  an  act  done  here,  which  would  be 
bad  if  done  in  Ireland.] 

Rule  absolute,  but  without  costs. 

Leaf  v.  Topham  and  ANOTHER.(a)  May  8,  1845. — In  an  action  for  the  infringe- 
ment of  a  patent,  the  defendant  delivered  a  notice  of  objections,  one  of  which 
stated  that  the  patentee  did  not,  by  the  specification  in  the  declaration  mentioned, 
sufficiently  describe  the  nature  of  the  supposed  invention  ;  and  the  other  stated 
that  he  had  not  caused  any  specification  sufficiently  describing  the  nature  of  the 
supposed  invention  to  Ije  duly  inrolled  in  Chancery  : — Held,  that  the  last  objection 
was  not  sufficiently  precise  ;  and  the  Court  ordered  an  amendment,  which  was 
made  by  inserting  the  word  "other"  before  "specification." 

[S.  C.  2  D.  &  L.  863;  14  L.  J.  Ex.  231.] 

Case  for  the  infringement  of  a  patent,  of  which  the  plaintift"  was  assignee.  The 
patent,  which  had  been  granted  to  one  J.  V.  Desgrand,  was  for  "a  certain  method  of 
weaving  elastic  fabrics." 

The  defendant  pleaded,  sixthly,  that  the  said  J.  V.  Desgrand  did  not,  by  the  said 
specification  and  instrument  in  writing  under  his  hand  and  seal,  in  the  declaration 
mentioned,  particularly  describe  and  ascertain  the  nature  of  the  said  supposed  invention. 
Seventhly,  that  the  said  J.  V.  Desgrand  did  not,  within  six  calendar  months  next  and 
immediately  after  the  date  of  the  said  supposed  letters-patent,  cause  any  instrument 
in  writing  under  his  hand  and  seal,  particularly  describing  the  nature  of  the  said 
invention,  to  be  inrolled  in  Chancery. 

The  defendant  delivered  with  his  pleas,  under  the  5  &  [147J  6  Will.  4,  c.  83,  s.  5, 
the  following  (amongst  other)  notices  of  objections  : — 

That  the  said  J.  V.  Desgrand  did  not,  by  the  said  specification,  particularly  and 
sufficiently  describe  and  ascertain  the  nature  of  the  said  supposed  invention,  and  in 
what  manner  the  said  supposed  invention  was  and  is  to  be  performed. 

That  the  said  J.  V.  Desgrand  has  not  caused  any  specification  or  instrument  in 
writing,  under  his  hand  and  seal,  particularly  and  sufficiently  describing  and  ascertain- 
ing the  nature  of  the  said  supposed  invention,  and  in  what  manner  the  same  was  and 
is  to  be  performed,  to  be  duly  inrolled  in  the  high  Court  of  Chancery. 

Bovill  having  obtained  a  rule,  calling  upon  the  defendant  to  shew  cause  why  he 
should  not  deliver  further  and  better  particulars  of  his  objections,  or  why  the  notice 
of  objections  already  given  should  not  be  amended, 

Hindmarch  shewed  cause.  The  question  is,  whether  the  objections  are  sufficiently 
precise.  The  defendant  contends  that  they  are  so.  In  Ueath  v.  Unwin  (10  M.  & 
W.  684),  the  objection  was  in  terms  quite  as  general  as  the  present,  and  yet  it  was 

(«)  Before  Parke,  B.,  sitting  alone. 
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held  wood.  The  second  objection  there  was,  "  that  the  specitication  and  disclaimer 
did  not  sufficiently  describe  the  nature  of  the  invention,  and  the  manner  in  which  it 
was  to  be  performed."  And  Lord  Abinger,  C.  B.,  said,  "Surely  it  is  enough  for  the 
defendant  to  say  that  the  specification  does  not  properly  set  forth  the  invention.  The 
Legislature  never  intended  that  the  defendant  should  argue  his  case  in  the  statement 
of  objections  which  he  delivers  in  compliance  with  the  act."  [Parke,  B.  You  say,  in 
the  last  objection,  that  l)esgrand  had  not  caused  "any  specification  or  instrument  in 
writing,  sufficiently  describing  [148]  the  nature  of  the  invention,  to  be  inrolled."  I 
should  Hot  know  by  tbat,  whether  you  meant  to  say  that  there  was  no  specitication  in 
writing,  or  that  it  did  not  sufficiently  describe  the  invention.  If  you  put  in  the  word 
"  other,"  I  could  understand  it.]  The  notice  may  be  double,  but  that  is  no  objection 
to  it,  as  the  same  paiticularity  is  not  required  as  in  a  plea. 

Parke,  B.  I  think  the  meaning  of  the  last  objection  is  too  obscure.  It  may 
either  mean,  that  there  is  no  specification  existing  among  the  rolls  of  the  court,  or  that 
that  which  has  been  inrolled  is  defective  in  not  sutiiciently  describing  the  invention.  It 
is  not  necessary  that  the  notice  of  objections  should  set  out  the  evidence  on  which  the 
defendant  relies,  liut  it  ought  to  be  more  specific  than  this  is.  The  act  of  Parliametit 
which  requires  the  notice  of  objections  was  framed  at  a  time  when  the  general  issue 
was  the  usual  plea  in  cases  of  this  kind,  and  it  was  no  doubt  intended  to  pass  in  the 
])lace  of  special  pleas.(a)  The  defendant  had  better  amend  his  last  objection,  by 
inserting  the  word  "other,"  and  stating  that  no  other  specification,  iV:c.  was  duly 
inrolled  in  Chancery. 

Kule  absolute. 


[149]  Bearup  and  Another  v.  Peacock.  May  7,  1845. — Where  a  declaration 
contained  several  counts,  and  the  cause  was  referred  by  order  of  a  Judge  before 
plea  pleaded^Held,  that  the  arbitrator  was  not  bound  to  find  specifically  upon 
each  count  in  the  declaiation,  but  might  find  generally  that  the  plaintiff  had  good 
cause  of  action  for  a  certain  sura,  and  award  that  the  defendant  should  pay  him 
that  sum. 

[S.  C.  2  D.  &  L.  850 ;  14  L.  J.  Ex,  232.] 

This  was  a  rule  calling  upon  the  defendant  to  shew  cause  why  an  attachment 
should  not  issue  against  him  for  non-payment  of  money  pursuant  to  an  award  and 
allocatur.  Tliis  action,  which  was  indebitatus  assumpsit  for  work  and  labour,  goods 
sold  and  delivered,  money  paid,  money  lent,  and  on  an  account  sUited,  was,  before 
plea  pleaded,  referred  to  arbitration  by  order  of  a  Judge.  The  arbitrator,  after 
reciting  in  his  award  that  the  action  was  brought  to  recover  3811.  9s.  lid.  for  work 
and  labour,  goods  sold,  and  money  expended  and  laid  out  for  and  lent  to  the  defen- 
dant, proceeded  to  award  as  follows: — "1  do  award,  adjudge,  and  determine  that  the 
said  William  Bearup  and  Mary  Shevill  had  good  cause  of  action  against  tiie  said 
Thomas  Peacock  ;  and  I  do  assess  and  award  the  damages  to  be  paid  by  the  said 
T.  Peacock  to  the  said  William  Bearup  and  Mary  SheviU  at  the  sum  of  8G1.  i4s.  5d." 
Against  the  above  rule 

Knowles  now  shewed  cause.  The  award  is  bad,  inasmuch  as  the  arbitiator  has 
omitted  to  specify  on  which  of  the  causes  of  action  mentioned  in  the  declaration  he 
has  found  the  money  to  bo  due.  [Parke,  B.  You  are  confined  to  the  award  itself, 
and  cannot  refer  to  the  declaration,  unless  you  have  brought  it  before  the  Court  upon 
affidavit.]  Undoubtedly  it  was  so  held  in  liimv  v.  !iawyer  (7  Dowl,  P.  C.  091);  but 
here  it  appears,  by  the  recital  in  the  award  itself,  that  the  action  was  brought  for 
work  and  labour,  goods  sold,  and  money  paid  and  lent,  and  therefore  it  sutiiciently 
appears  on  the  face  of  the  award  that  the  ari)i-[150]-trator  has  awarded  on  all  the 
issues ;  and  as  the  costs  are  to  bo  assessed  on  all  the  counts,  the  award  is  not  final. 

Per  Curiam.  There  is  nothing  on  the  face  of  the  award  to  shew  that  any  issue 
was  raised  on  the  counts  in  the  declaration  ;  and,  for  all  that  appears,  the  sum 
awarded  might  all  have  been  recovered  on  one  count  only. 

(a)  5  &  6  Will.  4,  e.  83.  See  the  note  to  Fisher  v.  Deimck,  6  Scott,  593 ;  and 
Jonci  V.  llcrycr,  6  Scott,  N.  It.  210. 
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Kule  absolute. 

On  the  following  day,  Knowles  moved  to  set  aside  the  award,  on  the  ground  of 
misconduct  on  the  part  of  the  arbitrator,  aud  also  that  he  had  not  disposed  of  all  the 
matters  referred  to  him  in  the  cause. 

Per  Curiam.  The  defendant  may  take  a  rule  on  the  first  point,  but  we  cannot 
grant  it  upon  the  other.  The  parties  have  leferred  the  matters  in  dilTereuce  in  the 
action,  but,  until  plea  pleaded,  we  cannot  tell  what  the  issues  are.  It  may  be  that 
the  defendant  did  not  dispute  more  than  one  part  of  the  plaintiff's  claim,  and  may 
have  let  judgment  go  by  default  as  to  the  rest.  There  is  no  authority  that  an 
arbitrator  is  bound  to  decide  upon  each  count  of  the  declaration,  where  there  is 
no  plea. 

Eule  refused. 


[151]  The  Earl  of  Stamford  and  Warrington  r.  Dunbar.  May  8,  1845. — 
The  successful  party  in  an  issue  directed  under  the  Tithe  Commutation  Act, 
6  &  7  Will.  4,  c.  71,  s.  46,  is  entitled  to  costs,  unless  he  has  been  guilty  of  some 
misconduct  or  bad  faith,  or  has  succeeded  partially  only  ;  and  this  although  the 
commissioner  had  previously  decided  in  favour  of  the  other  party. 

[S.  C.  2  D.  &L.  852;  9  Jur.  431.] 

The  verdict  in  this  case  (which  was  a  feigned  issue  delivered  under  the  Tithe 
Commutation  Act,  6  &  7  Will.  4,  c.  71,  s.  46)  having  been  found  for  the  plaintitt',  and 
sustained  by  the  Court  (13  M.  &  W.  822),  a  rule  was  afterwards  obtained,  calling 
upon  the  defendant  to  shew  cause  why  the  plaintiff  should  not  be  allowed  the  costs 
of  the  issue,  under  the  46th  section  of  the  act,  which  provides,  that  the  costs  of  every 
action,  and  of  stating  every  special  case  as  thereinbefore  provided,  "shall  be  in  the 
discretion  of  the  Court  in  or  by  which  the  same  shall  be  decided." 

Whitehurst  now  shewed  cause.  A  discretionary  power  as  to  the  costs  is  no  doubt 
vested  in  the  Court  by  the  statute,  but  it  ought  to  be  exercised  by  analogy  to  the 
practice  in  other  cases.  The  8  &  9  Will.  3,  c.  11,  s.  2,  gives  costs  on  a  writ  of  error, 
when  the  judgment  is  affirmed  or  the  writ  of  error  discontinued;  yet,  where  the 
judgment  is  reversed,  no  costs  are  given,  because  they  arose  from  the  error  of  the 
Court  below.  So,  no  costs  are  given  when  a  new  trial  is  directed  for  misdirection  or 
mistake  of  the  law  by  the  Judge  ;  nor  when  an  order  of  a  Judge,  or  of  justices,  is  set 
aside.  By  analogy,  therefore,  no  costs  ought  to  be  given  against  the  defendant  in 
this  case,  for  though  he  was  unsuccessful  in  the  issue,  the  proceedings  arose  out  of 
the  mistake  in  law  of  the  commissioner,  who  for  this  purpose  exercises  judicial  functions, 
and  must  be  considered  in  the  light  of  a  Judge. 

Cowling,  in  support  of  the  rule,  stated  that  this  question  had  come  before  the 
Court  of  Queen's  Bench,  during  the  present  term,  in  two  cases,  in  both  of  which  costs 
had  been  [152j  awarded  to  the  party  successful  in  the  issue,  although  the  proceedings 
were  partly  occasioned  by  an  erroneous  decision  of  the  tithe  commissioner  in  point  of 
law.  [Kolfe,  B.  The  principle  on  which  the  Court  acted  in  those  cases  appears  to 
have  been,  that  prima  facie  the  successful  party  ought  to  have  his  costs,  but  that  such 
prima  facie  right  might  be  rebutted  by  special  circumstances.  In  truth,  the  question 
in  the  present  case  was  not  a  question  of  law,  but  of  fact,  viz.  whether  a  modus 
decimandi  had  existed  from  time  immemorial.] 

Pollock,  C.  B.  It  does  not  appear  that  either  of  the  cases  in  the  Queen's  Bench 
raised  the  question  as  to  the  allowance  of  costs,  where  the  question  to  be  determined 
in  the  issue  was  purely  one  of  law.  But,  considering  the  whole  subject,  together 
with  those  cases,  the  rule  which  we  are  disposeiJ  to  lay  down  with  respect  to  the 
allowance  of  costs  under  this  act  is,  that  in  all  cases  the  successful  party  should 
have  his  costs,  unless  he  has  disentitled  himself  by  some  misconduct  or  bad  faith 
from  receiving  them,  or  unless  in  cases  where  his  success  is  partial  only. 

Parke,  B.  The  question  of  costs  is  dependent  on  the  practice  of  the  courts,  which 
in  this  respect  is  arbitrary  and  varying.  Some  tribunals  indemnify  the  party  ulti- 
mately successful,  who  has  gone  through  several  courts,  for  his  costs  in  all.  This  is 
the  rule  in  appeals  from  the  East  Indies,  which  is  thus  regulated  by  statute,  on  the 
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principle  that  a  man  ought  to  be  indemnified  for  all  the  costs  he  may  have  been  pnt 
to  in  estHi)lishing  his  right. 

Aldkrson,  B.,  and  Kolfk,  B.,  concuiTed. 

Eule  absolute,  (a) 

End  of  Easter  Term. 


[154]    Vacation  Sittings  after  Easter  Term. 

Appelmans  I'.  Blanche.  May  13,  1845. — The  omission  of  Christain  names  of 
persons  mentioned  in  pleading  (unless  it  be  excused  by  averment)  is  ground  of 
special  demurrer. — A  declaration  in  assumpsit  stated,  that  the  plaintiflf  and 
defendant  had  been  partners  in  tiade,  and  had  dissolved  partnership,  and  that  a 
bill  of  exchange,  drawn  by  the  plaintitT  upon  and  accepted  by  M.,  for  £tO,  being 
a  debt  due  from  M.  to  the  plaintift"  and  defendant,  had  been  lost  by  the  plaintiH' 
and  defendant,  with  their  indorsement  in  blank  thereon  ;  and  thereupon,  in  con- 
sideration that  the  plaintiH  delivered  to  the  defendant  another  bill  for  £40,  and 
four  promissory  notes  for  £20  each,  for  his  share  of  the  capital  of  the  partnership, 
the  defendant  promised  the  plaintiff  to  bear  the  loss  of  half  the  amount  that 
might  not  be  paid  in  li(_iuidation  of  the  lost  bill ;  provided,  that  in  case  of  M.'s 
making  any  ditticulty,  the  plaintiff"  should  obtain  the  approval  of  Messrs.  B.  &  G., 
the  defendant's  advocates,  to  any  proceedings  against  M.  ;  and  that  the  defendant 
would  deposit,  when  required  by  the  plaintiff,  £40  in  the  hands  of  a  third  party, 
in  case  such  deposit  should  be  found  necessar3'  to  recover  the  said  debt  due  by 
M.  Averment,  that  it  became  necessary  to  deposit  the  £40,  for  the  purpose  of 
recovering  the  debt  due  from  M.,  M.  being  ready  to  pay  the  debt  if  the  £40 
were  deposited  at  the  Bank  of  England,  to  indemnify  him  against  the  payment 
of  the  lost  bill ;  and  that  the  Bank  were  ready  to  receive  and  hold  the  money. 
Breach,  that  the  defendant  refused  to  make  such  deposit : — Held,  on  special 
deniuirer,  that  the  promise  of  the  defendant  was  an  absolute  promise  to  deposit 
the  £40  if  necessary,  and  was  not  dependent  on  the  approval  of  his  advocates  : 
and  that  a  sufficient  consideration  for,  and  breach  of,  such  promise  were  alleged 
in  the  declaration. 

Assumpsit.  The  declaration  stated,  that,  before  making  the  promise  thereinafter 
mentioned,  the  plaintitl'  and  the  defendant  had  been  co-partners  in  trade,  which  said 
partnership,  just  before  the  making  of  the  said  promise,  to  wit,  on  the  20th  December, 
1844,  the  plaintiff  and  the  defendant  had  dissolved.  And  whereas,  before  the  making 
of  the  said  promise,  a  certain  bill  of  exchange,  drawn  by  the  plaintiff  upon  and  accepted 

(a)  The  like  question  arose  in  a  subsequent  case  of  Stokes  v.  Savage,  (Trin.  T., 
184.'),  May  22),  in  which  a  special  ease  had  been  [153]  directed  under  the  statute,  and 
judgment  given  for  the  defendant,  contrary  to  the  decision  of  the  assistant  commis- 
sionei- ;  and  the  Court  there,  upon  a  similar  rule  to  the  present,  laid  down  the  same 
rule  as  in  the  principal  case.  Kolfe,  B.,  said,  "  The  only  rational  rule,  as  to  who  is 
to  pay  the  costs,  is,  that  the  party  should  pay  the  costs  who  occasions  the  costs.  This 
case  has  been  put  as  if  it  were  in  the  nature  of  an  appeal  from  one  tribunal  to  another. 
1  do  not  think  that  is  the  proper  construction  of  the  46tli  section.  On  the  last  day 
of  term,  I  stated,  what  I  still  retain  as  being  the  correct  view  of  that  section,  that  the 
meaning  is  this  :  it  is  a  very  important  matter  that  the  parties  are  litigating  about, 
and  they  shall  have  the  right  of  trying  it  in  the  form  of  an  issue,  unless  they  agree  to 
take  the  commissioner's  decision.  The  ordinary  way  of  trying  whethei-  there  is  a 
modus  or  not,  is  by  an  issue,  or  some  proceeding  in  a  court  of  law.  The  parties  have 
a  right  to  try  the  iiuestion  so  ;  it  is  to  bind  their  rights  for  ever.  And  whoever 
alleges  that  which  turns  out  to  be  the  wrong  view  of  the  case,  he  is  tiio  party  who 
ought,  in  a  court  of  justice,  to  pay  for  the  proceedings."  And  Piatt,  B.,  said,  "  I  am 
glad  the  matter  has  been  mentioned  again  on  the  first  day  of  term,  l)ecause,  the 
doctrine  having  been  laid  down  on  the  hist  day  of  term,  it  might  not  have  been 
thought  to  carry  with  it  that  weight  which  the  Court  meant  to  give  it.  The  question 
was  fully  taken  into  consideration  by  the  Couit."     liule  absolute. 

Jervis,  for  the  plaintiff;  Peacock,  for  the  defendant. 
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by  Marchand,  for  the  payment  to  the  order  of  the  plaintiff  of  the  sum  of 

£40,   being  a  debt    due  by  the  said  Marchand  to  the   plaintift'  and  the 

defendant,  had  been  and  was  lost  by  the  plaintiff  and  the  defendant,  with  their 
indorsement  in  blank  thereon,  and  at  the  time  of  the  making  of  the  said  promise  con- 
tinued lost,  and  not  found  by  them ;  and  thereupon  heretofore,  to  wit,  on  the  day 
and  year  last  aforesaid,  in  consideration  that  the  plaintiff,  at  the  request  of  the  [155] 
defendant,  then  delivered  to  the  defendant  a  bill  of  exchange  in  writing,  drawn  by 
Rowland  upon  and  accepted  by  W.  Oyeres,  for  the  sum  of  £40,  payable 
to  the  order  of  the  said  Rowland  on  the  25th  day  of  February  then  next, 

and  indorsed  in  blank  by  the  said  Rowland,  and  then  at  the  like  request 

delivered  to  him  four  several  promissory  notes  in  writing,  each  made  by  the  plaintiff, 
for  the  payment  to  the  defendant  or  his  order  of  the  sum  of  £20,  payable,  one  on  the 
1st  day  of  •Uily  1(S45,  one  other  on  the  1st  day  of  January  1846,  one  other  on  the  1st 
day  of  July  1846,  and  the  other  on  the  1st  day  of  January  1847,  being  for  and  on 
account  of  the  defendant's  share  of  the  capital  of  the  said  co-partnership,  the  defendant 
then  promised  the  plaintiff'  to  bear  the  loss  of  half  the  amount  of  the  sum  which 
might  not  be  paid  in  liquidation  of  the  said  lost  bill  of  exchange  ;  provided,  that,  in 
case  of  the  said  Marchand  making  any  difficulty,  the  plaintiff  should  obtain 

the  approval  of  Messrs.  Bonville  &  Gadon,  advocates  to  the  defendant,  to  any  pro- 
ceedings taken  against  the  said  Marchand  to  obtain  the  payment  of  the 
whole  or  part  of  the  said  debt,  and  that  the  defendant  would  deposit  (when  and 
wheresoever  it  might  be  required  by  the  plaintiff)  the  sum  of  £40  in  the  hands  of  a 
thiid  pai-ty,  in  ease  such  deposit  should  be  found  necessaiy  to  recover  the  said  deltt 
due  by  the  said  Marchand  ;  but  that  the  defendant  should  not,  under  any 
pretence,  even  if  he  should  advance  the  sum  of  £40  to  ensure  the  payment  of  the  said 
debt  due  from  the  said  Marchand,  claim  or  receive  the  amount  of  the  said 
debt,  because  the  sum  of  £80,  in  which  the  plaintiff'  was  indebted  to  the  defendant, 
had  been  settled  by  the  said  four  promissory  notes.  And  the  plaintiff  avers,  that, 
after  the  making  the  said  promise,  to  wit,  on  the  day  and  year  aforesaid,  it  did  become 
and  was  found  to  be  necessary  to  deposit  the  sum  of  £40  in  the  hands  of  a  third 
party,  for  the  purpose  of  recovering  the  said  debt  due  from  the  said 
Marchand,  in  this,  to  wit,  [156]  that  the  said  Marchand  was  then  ready 
and  willing  and  then  offered  the  plaintiff  to  pay  to  him  the  said  debt  of  £40,  if  that 
sum  of  £40  was  deposited  in  the  Bank  of  England,  in  the  names  of  the  Cxovernor  and 
Company  of  the  Bank  of  England,  to  indemnify  him  against  payment  of  the  said  lost 
bill  of  exchange  ;  and  the  (Tovernor  and  Company  of  the  Bank  of  England  were  then 
I'eady  and  willing  to  accept,  receive,  and  hold  the  said  sum  of  £40  on  the  terms  aforesaid  ; 
of  all  which  the  defendant  had  then  due  notice,  and  was  then  requested  by  the  plaintiff 
to  deposit  the  sum  of  £40  in  the  Bank  of  England,  in  the  names  of  the  said  Governor 
and  Company  of  the  Bank  of  England,  for  the  purpose  aforesaid,  on  or  before  the 
sixth  day  of  January  instant,  the  same  then  being  a  reasonable  time  in  that  behalf ; 
and  although  the  said  time  had  elapsed  before  the  commencement  of  this  suit,  yet  the 
defendant  disregarded  his  promise,  and  did  not  nor  would  deposit  the  said  sum  of 
£40,  or  any  part  thereof,  in  the  said  Bank  of  England,  in  the  names  of  the  Governor 
and  Company  of  the  Bank  of  England,  but  wholly  neglected  and  refused  so  to  do  ;  by 
means  of  which  premises  the  plaintiff  has  been  wholly  prevented  from  obtaining 
payment  from  the  said  Marchand  of  the  said  debt  of  £40,  or  any  part 
thereof,  which  he  might  and  otherwise  would  have  obtained.  And  the  plaintiff  avers, 
that  the  said  bill  of  exchange  for  £40  hath  always  hitherto  remained  and  still  is  lost 
and  not  found,  and  the  said  debt  of  £40  is  still  due  and  unpaid. 

Special  demurrer,  assigning  for  causes,  that  the  said  declaration  does  not  contain 
any  sufficient  averment  that  it  was  found  to  be  or  in  fact  was  necessary  for  the  recovery 
of  the  said  debt  therein  mentioned  to  be  due  by  the  said  Marchand,  that 

the  defendant  should  deposit  the  sum  of  £40,  or  that  the  defendant  had  become  or 
was  liable,  under  or  by  virtue  of  his  promise,  as  stated  in  the  declaration,  to  make 
anj'  such  deposit ;  that  it  is  not  alleged  in  the  declaration,  that  the  said 
Marchand  was  unwilling  [157]  or  unable,  or  had  refused  to  pay,  or  was  not  by  law 
bound  to  pay,  or  could  not  be  compelled  to  pay,  the  said  debt  due  from  him,  unless 
the  defendant  made  the  deposit  mentioned  in  the  declaration  :  that  it  is  not  averred 
that  the  plaintiff  obtained  the  approval  of  the  .said  Messrs.  Bonville  &  Gadon,  named 
in  the  declaration,  to  the  proceedings  taken  against  the  said  Marchand, 
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althoiifjli  it  .ippears  by  the  rleclariitinii  that  the  said  M.uchaiul  diil  make 

ditficulty  ill  paying  the  said  debt  due  from  him  :  that  there  is  no  suttifient  considera- 
tion set  forth  in  the  declaration  for  the  promise  therein  alleged  to  have  been  made  by 
the  defendant:  that  the  delivery  of  four  promissory  notes,  severally  made  by  plaintitf, 
together  with  a  certain  bill  of  exchange,  is  stated  in  the  declaration  to  be  the  con- 
sideration for  the  alleged  promise  of  the  defendant,  whereas  in  another  pait  of  the 
said  declaration  it  appears  that  the  same  fonr  promissory  notes  were  delivered  by  the 
plain  tit!'  to  the  defendant  in  settlement  of  a  just  debt  admitted  to  be  due  from  the 
plaintirt'  to  the  defendant,  and  therefore  the  same  could  form  no  part  of  the  considera- 
tion UKule  by  the  defendant  to  the  plaintiff':  that  by  reason  of  blanks  and  void  spaces 
being  left  in  the  declaration  for  the  Christian  names  of  persons  therein  named,  (to 
wit),  Maichand,  Rowland,  and  W.  Oyeres,  the  said  declaration 

is  rendered  so  uncertain,  that  the  defendant  is  unable  to  judge  what  pleas  be  could 
safely  and  properly  plead  thereto,  and  that  the  said  blanks  and  void  spaces  so  left  are 
not  such  as  are  authorized  or  warranted  by  law  or  the  rules  of  pleading :  that  the 
breach  of  promise  assigned  in  the  declaration  is  too  extensive,  and  charges  the  defen- 
dant with  what  he  was  not  bound  to  do,  (that  is  to  say),  with  omitting  to  deposit  the 
sum  of  £40  in  the  Bank  of  England,  in  the  names  of  the  Governor  and  Company  of 
the  Bank  of  England  :  whereas  the  defendant's  promise,  as  alleged  in  the  declaration, 
is  only  to  deposit  in  the  hands  of  a  third  party  the  said  sura,  and  not  to  make  such 
deposit  in  the  name  or  names  of  [158]  any  particular  person  or  persons,  or  such  only 
as  should  l)e  named  by  the  plaintiff':  that  it  is  averred  in  the  declaration  that  the  said 
Governor  and  Company  of  the  Bank  of  England  were  ready  and  willing  to  accept, 
receive,  and  hold  the  said  sum  of  £40,  on  the  terms  aforesaid  ;  but  it  is  not  stated  in 
the  declaration,  nor  can  it  be  inferred  or  collected  therefrom,  what  such  terms  were, 
or  that  the\'  were  such  as  the  defendant  was  bound  to  accept  or  agree  to,  or  deposit 
the  said  sum  of  £40  upon,  iV'c.     Joinder  in  demurrer. 

Coirie,  in  support  of  the  demurrer.  This  declaration  is  bad  on  several  grounds. 
First,  it  does  not  sutiiciently  appear  what  is  the  promise  alleged  ;  whether  it  is  that 
the  defendant  was  to  make  the  deposit  of  £40  upon  the  mere  requisition  of  the 
plaintiff,  in  case  it  should  be  found  necessary  in  order  to  the  recovery  of  the  debt  due 
from  Marchand,  or  whether  the  obtaining  the  consent  of  the  advocates  to  that  pio- 
eecding  is  not  an  ingredient  in  the  promise.  [Parke,  B.  It  is  to  legal  proceedings 
against  Marchand  that  their  consent  is  necessary  :  but  the  defendant  enters  into  an 
absolute  promise  to  deposit  the  money,  if  it  should  be  found  necessary  to  recover  the 
debt;  and  it  is  averred  that  it  was  found  necessarj'.]  No  proceedings  are  to  be  taken 
against  Marchand,  unless  with  the  consent  of  the  advocates ;  and  the  deposit  is 
necessary  only  in  case  of  proceedings  being  taken  to  recover  the  debt  from  him. 
[Parke,  B.  If  he  will  pay,  well  and  good  ;  if  not,  no  proceedings  are  to  be  taken 
against  him  without  the  consent  of  the  advocates  :  Itutif  the  debt  cannot  be  recovered 
without  the  defendant's  making  the  deposit,  then  the  defendant  agrees  that  he  will 
make  the  deposit.  Alderson,  B.  The  ^vord  "  recover  "  does  not  here  mean,  necessarily, 
recover  by  law.] 

Secondly,  the  breach  is  insutlicicnt.  The  deposit  is  to  be  made  only  to  recover 
the  debt;  and  it  is  not  alleged  [159]  that  the  deposit  was  necessary  for  that  purpose, 
except  sul)  modo,  namely,  that  Marchand  was  willing  to  pay  the  debt,  in  case  the  £40 
were  fleposited  with  the  Bank  of  England,  to  indemnify  him  against  the  payment  of 
the  lost  bill.  Suppose  the  plaintirt'  could  have  shewn  that  the  bill  was  absolutely 
destroyed  ;  he  might  then  recover  the  debt.  [Parke,  B.  Not  unless  the  party  was 
indemnified  :  Hansard  v.  Hohimon  (7  B.  3i  C.  90  ;  9  D.  &  R.  860).]  It  is  not  alleged 
that  Marchand  would  not  paj'  without  the  deposit  being  made,  or  that  the  plaintirt' 
could  not  recover  the  debt  without  it. 

Thirdly,  the  declaration  should  have  shewn  that  the  (lovernor  and  Company  of 
the  Bank  of  England  were  assented  to  by  the  defendant  as  depositees  of  the  money, 
or,  at  all  events,  that  they  were  Ht  and  proper  persons  to  receive  it.  The  defendant 
does  not  contract  to  deposit  in  the  hands  of  any  third  party  whom  the  jilaintitl' alone 
may  choose  to  nominate. 

Lastly,  the  fleclaration  is  bad  on  special  demurrer,  by  reason  of  the  Ijlanks  left  for 
the  Chri.stian  names  of  X.\w.  parties.  No  reason  or  excuse  is  shewn  on  the  face  of  the 
declaration  for  leaving  out  part  of  the  names,  and  without  it  the  omission  is  cause 
of  demurrer:  Stephen  on  Pleading,  329  (4th  edit.).     It  is  not  like  the  case  of  a  bill 
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drawn  or  accepted  by  partners  in  the  name  of  the  firm,  in  which  case  they  may  be 
so  described  in  the  declaration  ;  Ball  v.  Gordon  (9  M.  &  W.  345),  Ti(/ar  v.  Gordon 
(id.  .347)  ;  but  the  general  rule  of  the  common  law  is,  that  the  Christian  and  surname 
of  all  peisons  mentioned  in  the  pleadings  must  be  accurately  set  out. 

Peacock,  contra.  The  first  objection  made  to  the  declaration  is  without  foundation. 
It  is  not  in  order  to  the  recovery  by  law  that  the  deposit  of  money  is  to  be  made  by 
the  defendant.  [Alderson,  B.  No;  the  word  "  re-[160]  cover  "  is  there  equivalent 
to  "obtain."]  Secondly,  the  breach  is  sufficient :  it  is  averred  that  the  bill  hag  always 
remained  lost,  and  therefore  Marchand  was  clearly  entitled  to  withhold  payment  with- 
out an  indemnity.  [Parke,  B.  What  do  you  say  to  the  objection  as  to  the  defect 
in  the  names X]  A  man  has  not  necessarily  any  Christian  name  at  all.  [Paike,  B. 
Then  ought  you  not  to  state  thatl]  It  is  an  objection  strictissimi  juris,  and,  in  support 
of  the  declaration,  the  Court  will  assume  that  the  party  has  no  more  names  than  one. 

Parke,  B.  If  you  had  declared  upon  it  as  a  written  engagement,  and  had 
described  the  party  as  "  a  certain  person  mentioned  in  the  said  writing  as 
Marchand,"  it  might  have  been  sufficient;  but,  as  it  is,  the  declaration  is  defective, 
unless  you  can  in  every  case  leave  out  the  Christian  names  of  the  persons  mentioned 
in  the  pleading.  There  is  a  special  provision  in  the  3  &  4  Will.  4,  c.  42,  as  to  bills 
of  exchange,  but  that  applies  only  to  the  names  of  the  parties  to  the  suit.  You 
must  amend. 

The  other  Barons  concurred. 

Leave  to  the  plaintiff'  to  amend,  on  payment  of  costs,  otherwise 

Judgment  for  the  defendant. 

[161]  D.4VIES  V.  John  Thomson.  May  13,  1845. — A  plea  in  abatement,  for  the 
non-joinder  of  a  co-contractor,  which  prays  judgment  of  the  declaration,  and  that 
the  same  may  be  quashed,  is  informal ;  it  ought  to  pray  judgment  of  the  \vrit 
and  declaration. 

[S.  C.  3  D.  &  L.  49 ;  14  L.  J.  Ex.  384 ;  9  Jur.  736.] 

Assumpsit  on  a  bill  of  exchange  for  £40,  dated  ■2nd  August,  1844,  drawn  by 
E.  Martin  upon  and  accepted  by  John  W^ontner,  payable  four  months  after  date, 
indorsed  by  E.  Martiu  to  the  defendant,  and  by  him,  by  the  name,  style,  and  firm  of 
Thomson  Brothers,  to  the  plaintiff'.     There  was  also  a  count  on  an  account  stated. 

Plea  in  abatement,  praying  judgment  of  the  declaration,  on  the  ground  that  the 
pi'emises  in  the  declaration  mentioned  were  made  by  the  defendant  jointly  with 
Alexander  Elmsley  Thomson,  who  is  still  living,  and  resident  within  the  jurisdiction, 
&c.  The  plea  concluded  thus  : — "  Wherefore,  inasmuch  as  the  said  A.  E.  Thomson 
is  not  named  in  the  said  declaration  together  with  the  defendant,  he  the  defendant 
prays  judgment  of  the  said  declaration,  and  that  the  same  may  be  quashed." 

Special  demurrer,  assigning  for  causes,  that  the  commencement  and  conclusion  of 
the  said  plea  are  altogether  informal,  and  contrary  to  the  established  rules  of  good 
pleading  ;  that  in  the  commencement  of  the  said  plea  the  defendant  prays  judgment 
of  the  said  declaration,  and  in  the  conclusion  of  the  said  plea  prays  judgment  of 
the  said  declaration,  and  that  the  same  may  be  quashed  ;  that  the  said  commence- 
ment and  conclusion  are  bad  and  unintelligible  ;  that  it  is  impossible  for  the  Court, 
on  such  a  prayer,  to  deliver  any  judgment  whatever ;  that,  by  the  rules  of  pleading, 
the  defendant  should  have  prayed,  either  judgment  of  the  writ,  quod  cassetur  breve, 
or  judgment  of  both  writ  and  declaration,  quod  cassetur  breve  et  narratio  ;  that  a 
mere  prayer  of  judgment  of  the  declaration  only  cannot,  under  any  circumstances,  be 
granted  in  abatement,  because  there  can  be  no  \alid  judgment  corresponding  with 
such  prayer;  that,  in  order  to  make  the  prayer  of  judgment  effectual  or  regular,  it 
must  be  of  the  writ,  in  [162]  part  or  in  whole  ;  that,  upon  the  present  plea,  the  plaintiff 
is  prevented,  if  he  were  so  disposed,  from  entering  a  cassetur  breve  ;  that,  inasmuch 
as  the  plea  admits  the  writ,  whereon  the  declaration  is  founded,  to  be  good  and  regular, 
the  declaration  so  founded  thereon  can  be  only  defective  on  the  gi'ound  of  a  variance 
from  the  writ,  and  that  such  supposed  variance  is  no  matter  of  plea  in  abatement,  &c. 
Joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer.  The  plea  is  bad,  for  the  reasons  assigned 
as  causes  of  demurrer.     It  ought  to  have  prayed  that  the  writ,  as  well  as  the  declara- 
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tion,  may  lie  quasherl.  [Parke,  B.  That  is  the  form  given  by  Mr.  Chitty  (3  Chit.  I'l. 
714,  (ith  edit.):  Imt  the  questiou  i.s,  whether  the  plea  must  be  in  abatement  of  the 
writ,  since  the  Uniformity  of  Process  Act;  because  now  the  writ  is  merely  process 
to  compel  appearance.]  The  object  of  the  plea  in  abatement  is  to  give  a  better  writ. 
The  new  form  of  jirocess  makes  no  ditlerence  in  this  respect.  Formerly,  where  the 
action  was  commenced  by  bill,  the  prayer  of  the  plea  in  abatement  was  to  quash  the 
bill,  which  was  in  eti'eet  the  declaration  ;  but  in  the  case  of  an  action  commenced  by 
original  writ,  it  was  necessary  to  pray  that  the  writ  might  be  quashed  ;  Duppa  v. 
Mdijo  (1  Saund.  284,  n.  (4)).  If  the  object  be,  as  it  is,  to  give  a  better  writ,  the  plea 
should  pray  that  the  writ  be  quashed;  and  the  judgment  is,  "quod  cassetur  billa 
vel  breve;"  the  bill  where  the  action  was  so  commenced,  or  the  writ  where  it  was 
not  [Parke,  B.  Mr.  Stephen  s])eaks  (pp.  49,  431)  of  the  plea  as  giving  a  better  writ 
or  declaration.  It  is  now  no  ground  for  setting  aside  the  declaration,  that  it  varies 
from  the  writ  as  to  the  number  of  the  defendants,  so  that  the  writ  may  be  perfectly 
right.]  What  woulil  be  the  judgment  on  this  plea  1  [Parke,  B.  That  the  declara- 
tion be  quashed.]  No  such  ju(lgment  is  known  to  [163]  the  law;  for  "cassetur 
billa"  means  the  quashing  of  the  bill,  which  was  the  first  process.  [Parke,  B.  But 
since  the  Unifoimity  of  Process  Act,  you  cannot  quash  the  writ  on  this  ground, 
because  you  do  not  know  that  it  is  not  correct ;  therefore  \-ou  must  (juash  the  declara- 
tion. Kolfe,  B.  What  is  there  to  shew  the  writ  was  not  against  both  these  persons  1] 
If  the  plaintifl'  sues  out  a  writ  against  two,  intending  to  go  on  against  one  of  them 
only,  that  would  be  a  ground  for  quashing  the  writ.  At  all  events,  the  plea  should 
aver  that  the  writ  was  against  both,  so  as  to  shew  that  the  declaration  only  ought  to 
l)e  quashed.  [Paike,  B.  The  defendant  cannot  have  oyer  of  the  writ ;  how  then  is 
he  to  aver  it  IJ  The  Court  will  presume  that  the  declaration  follows  the  wi  it,  until 
the  contrary  be  shewn.  In  Attuvd  v.  Dark  (I  B.  &  Aid.  172),  where  the  proceedings 
were  by  bill,  in  assumpsit,  and  the  defendant  pleaded  in  abatement  the  nonjoinder  of 
a  co-contracter,  and  prayed  judgment  "of  the  said  writ,  and  of  the  declaration  founded 
thereon,"  the  plea  was  held  liad  on  demurrer.  All  the  old  authorities,  in  Comyns' 
Digest  (Com.  Dig.,  Abatement,  (I.  12),  2)  and  other  books,  make  the  plea  pray  judg- 
ment of  the  writ  and  declaration.  [Parke,  B.  That  is  where  there  is  a  fault  in  both  ; 
but  now  the  writ  and  declaration  need  not  agree,  except  in  the  form  of  action.]  It 
was  the  same  before  the  Uniformity  of  Process  Act ;  you  might  join  several  in  the 
writ  and  declare  against  one  only.  Suppose  the  Court  quashed  the  declaration  ;  the 
writ  would  then  remain  against  one,  but  the  plaintiff  could  not  declare  on  it  against 
the  two.  And  if  he  issued  a  fresh  writ  against  the  two,  they  might  plead  in  abatement 
the  pending  writ  against  one.  As  soon  as  the  plaintitl',  by  his  declaration,  elects  to 
treat  it  as  a  writ  against  one  only,  the  defeinlant,  pleading  in  aliatement,  should 
jiray  that  that  writ  may  be  ([uashed  ;  then  the  |)iaintiir  would  have  a  new  writ,  and 
[164]  declare  upon  it  ])roperly  against  both,  and  so  he  would  obtain  a  better  writ. 
[I'arke,  B.  (living  a  l)ctter  writ  merely  means  giving  a  better  commencement  of 
the  action;  it  is  a  mere  general  expression.]  Mr.  Chitty  (3  Chit.  PI.  714),  in  his 
precedent,  still  follows  the  old  form;  and,  in  2  Saund.  209,  n.  (1),  it  is  lakl  <l()wn, 
that,  although  the  plea  in  abatement  be  founded  on  some  extrinsic,  matter  out  of  the 
writ,  as  non-joinder,  still  it  must  conclude  with  playing  judgment  of  the  writ. 

Jcrvis,  contri.  The  old  authorities  on  this  subject  are  not  now  ajiplicable. 
Supposing  the  writ  right,  and  the  declaration  wrong,  how  otherwise  is  it  to  be  taken 
advantage  oil  The  defendant  cannot  have  oyer  of  the  writ;  he  has,  therefore,  no 
other  mode  of  getting  rid  of  the  suit,  except  by  praying  judgment  of  the  declaration  ; 
unless,  indeed,  as  is  suggested  on  the  other  side,  the  plaintitl',  by  declaring  against  one 
only,  has  made  it  a  writ  against  one  only,  and  so  the  defendant  may  ipiash  it;  but 
that  cannot  be  so.  It  has  been  said,  what  is  to  be  the  judgment  upon  this  pica  !  The 
answer  is,  according  to  the  prayer.  The  like  ditliculty  in  that  respect  would  always 
have  arisen  under  the  old  form,  where  the  prayer  was  to  (piash  the  writ  and  dccl.iration, 
for  a  defect  exti'insic  of  the  declaration.  In  Herrit's  v.  Jdndesim  (!)  T.  li  5.")3),  the  writ 
was  in  debt  for  £\0(>i),  and  the  plaintitl  declared,  in  one  count,  for  £1000  money  lent, 
and  in  another  for  £(H)  for  interest  on  a  certain  other  sum  of  money  ;  and  the  defen- 
dant pleaded  in  abatement,  and  prayed  judgment  of  the  wiit,  on  the  ground  tliat  "the 
said  sum  of  money  in  the  said  writ  mentioned,  and  thereby  sup|)oscd  to  be  l)orrowed 
from  the  plaintitl,"  was  borrowed  of  him  by  the  defendant  and  tivo  others  ;  and  there 
was  a  demurrer,  on  the  ground,  amongst  others,  that  the  defendant  had  not  pleaded 
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in  abatement  [165]  of  the  declaration,  but  in  abatement  of  the  writ  merel}',  and  had 
nevertheless  relied  upon  matter  appearing  only  in  the  declaration,  without  shewing 
any  defect  in  the  writ.  The  Court  decided  the  case  for  the  plaintitt'on  another  ground, 
namely,  that  the  plea  answered  only  one  of  the  causes  of  action,  viz.  that  mentioned 
in  the  first  count;  but  they  clearly  appear  to  have  considered  this  as  a  defect  in  the 
declaration.  If  the  writ  be  in  fact  against  both,  this  plea  would  support  instead  of 
abating  it.  The  operation  of  the  writ  is  not  spent  by  the  plaintifl's  having  declared 
upon  it  against  one  of  the  parties  only  :  why  may  he  not  afterwards  declare  upon  it 
against  the  two?  [Parke,  B.  To  make  all  the  practice  consistent,  we  must  understand 
the  declaration  as  being  an  election  to  explain  the  generality  of  the  writ;  as  in  Herries 
V.  Jamieson,  where  the  writ  was  in  debt  for  £1066,  and  the  declaration  for  £1000  money 
lent  in  one  count,  and  for  £66  interest  in  another.  So  here,  the  plaintiff  having,  by 
his  declaration,  narrowed  the  operation  of  the  writ,  and  declared  it  to  be  a  writ 
against  one  only,  the  defendant  ought  to  set  aside  the  whole  proceeding.  We  must 
consider  the  other  name,  if  it  was  there,  as  having  been  struck  out  of  the  writ — like 
the  old  John  Doe.]  That  is  founded  upon  the  supposition  that  the  plaintiff  may  still 
declare  against  the  other  party  ;  but  he  cannot  successfully  do  so.  In  Lee  v.  Barnes 
(.5  Mod.  144  ;  Holt,  .3),  it  is  said  by  Holt,  C  J.,  that  a  defendant  may  plead  in  abatement 
of  the  declaration  where  the  action  is  by  original ;  but  if  the  action  is  by  bill,  he  cannot 
plead  in  abatement  of  the  declaration,  but  only  of  the  bill,  for  they  are  the  same  thnig. 
The  commencement  of  the  suit  is  still  by  the  writ;  and  the  object  of  the  plea  is 
to  give  a  better  suit.     [Alderson,  B.,  referred  to  Leaves  v.  Bernard  (12  Mod.  13;3).] 

Parke,  B.  It  seems  to  me  that  the  only  way  of  reconciling  the  apparent  anomalies 
introduced  by  the  new  statute  [166]  is,  by  supposing  the  declaration  as  conclusively 
explaining  and  narrowing  the  operation  of  the  writ,  and  therefore  that  the  plea  in 
abatement  should  pray  judgment  of  the  writ,  and  consequently  is  bad  in  its  present 
form. 

Alderson,  B.     There  can  be  no  doubt  that  is  the  more  convenient  decision. 

RoLFE,  B.,  concurred. 

Judgment  for  the  plaintiff. 

Hugh  Williams  and  Ann  his  Wife  v.  John  Waters,  Executor  of  Joseph  Waters. 
May  13,  1845. — By  lease  and  release,  by  way  of  marriage  settlement,  lands,  the 
inheritance  of  the  wife,  were  conveyed  by  her  to  trustees  and  their  heirs,  to  the 
use  of  the  wife  and  her  assigns,  until  the  marriage  ;  and  from  the  solemnization 
of  the  marriage,  in  trust  for  the  wife  and  her  as.signs,  during  her  life,  for  her  own 
sole  and  separate  use,  independent  of  the  debts,  control,  or  engagements  of  the 
husband  ;  and  from  her  decease,  to  the  use  of  the  husband,  his  heirs  and  assigns  : 
— Held,  that  the  trustees  did  not  take  the  legal  estate  during  the  life  of  the  wife, 
but  that  the  use  was  executed  in  her,  notwithstanding  the  words  "  to  her  own 
sole  and  separate  use,"  &c. 

Covenant  on  an  indenture  of  lease,  dated  26th  June,  1819,  made  between  the 
plaintiff  Ann,  dum  sola,  and  the  defendant's  testator,  Joseph  Waters,  whereby  she 
demised  to  the  said  Joseph  Waters  a  messuage  and  lands  therein  mentioned,  for 
ninety-nine  years,  yielding  and  paying  (inter  alia)  the  yearly  rent  or  sum  of  1641.  9s. 
during  the  life  of  the  said  Ann,  by  two  equal  half-yearly  payments,  on  the  25th  March 
and  29th  September  in  every  year;  and  the  said  Joseph  Waters,  for  himself,  his 
executors,  administrators,  and  assigns,  covenanted  with  the  said  Ann  and  her  assigns 
for  payment  of  the  said  yearly  rent  of  1641.  9s.,  on  the  days  and  times  thereinbefore 
mentioned  for  payment  thereof.  The  declaration  then  averred  the  entry  and  posses- 
sion of  the  testator,  and  assigned  as  breaches  the  non-payment  by  the  defendant  as 
executor,  after  the  death  of  the  said  Joseph  Waters,  and  after  the  intermarriage  of 
the  plaintiffs,  of  the  sum  of  141.  9s.,  parcel  of  a  half-yearly  [167]  payment  of  the  said 
rent  due  at  Michaelmas,  1841  ;  of  the  further  sum  of  821.  4s.  6d.,  being  the  half-yearly 
payment  due  at  Lady-day,  1842  ;  and  of  three  other  like  sums,  being  the  half-yearly 
payments  respectively  due  at  Michaelmas,  1842,  and  at  Lady-day  and  Michaelmas, 
1843,  (amounting  in  the  whole  to  3431.  7s.). 

The  defendant  pleaded,  that,  after  the  making  of  the  indenture  in  the  declaration 
mentioned,  and  before  the  mari-iage  of  the  said  Ann  with  the  said  Hugh  Williams,, 
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aiifl  before  the  apeniins  of  any  of  the  causes  of  action  in  the  declaration  mentioned, 
to  wit,  on  the  3rd  of  June,  1832,  she  the  said  Ann  was  seised  in  her  demesne  as  of 
fee  of  and  in  the  reversion  of  and  in  the  said  messuage,  lands,  and  piemises,  with  the 
appurtenances  in  the  declaiation  mentioned,  expectant  on  the  said  term  so  granted  to 
the  said  Joseph  Waters.  The  plea  then  set  out  indentures  of  lease  and  release,  (being 
the  settlement  made  on  the  marriage  of  the  plaintifls),  dated  respectively  the  3rd  and 
4th  of  June,  1832,  the  latter  made  between  the  said  Hugh  Williams  of  the  first  part, 
the  said  Ann  of  the  second  part,  and  Walter  Rice  Howell  and  John  Williams  of  the 
third  part,  whereby  the  said  Ann,  for  the  considerations  therein  mentioned,  granted, 
bargained,  sold,  released,  and  conlirmed  the  said  messuage,  lands,  and  premises,  with 
the  appurtenances  in  the  declaration  mentioned,  to  the  said  W.  K.  Howell  and  John 
Williams  and  their  heirs,  to  the  use  of  the  said  Ann,  her  heirs  and  assigns,  until  her 
marriage,  and  after  the  solemnization  thereof,  in  trust  for  the  said  Ann  and  her 
assigns  for  her  life,  foi-  her  own  sole  and  separate  use,  independent  of  the  said  Hugh 
Williams,  her  intended  husband,  his  debts,  control,  or  enjoyment ;  and  from  and  after 
the  decease  of  the  said  Ann,  to  the  use  of  the  said  Hugh  William.s,  his  heirs  and 
assigns,  for  ever.  Averment,  that  after  the  execution  of  the  said  indenture,  and 
before  the  committing  of  any  of  the  breaches  of  covenant  in  the  declaration  mentioned, 
the  marriage  [168]  between  the  said  Hugh  Williams  and  the  said  Ann  was  duly  had 
and  solemnized,  to  wit,  on  &c.  ;  and  that  the  said  Ann  is,  and  at  the  time  of  com- 
mitting the  said  breaches  of  covenant  was,  in  full  life  ;  and  that  after  the  making  of 
the  said  indenture,  and  after  the  marriage  of  the  said  Ann  as  aforesaid,  and  before 
the  commencement  of  this  action,  to  wit,  on  itc,  the  said  W.  K.  Howell  died,  and  the 
said  John  Williams  survived  him,  and  has  ever  since  continued  to  be,  and  at  the 
commencement  of  this  suit  was,  in  full  life.     Verification. 

Special  demurrer,  assigning  for  causes,  that,  accordiTig  to  the  terms  of  the  deed, 
as  set  out  in  the  plea,  the  trust,  use,  or  confidence  vested  in  the  plaintiff  Ann  upon 
her  marriage,  and  therefore  that  the  legal  estate  vested  in  her  upon  her  marriage,  and 
did  not  remain  or  vest  in  the  said  W.  li.  Howell  and  John  \\llliams,  or  either  of 
them  :  and  also,  that,  if  the  defendant  means  to  contend  that  after  the  marriage  the 
legal  estate  vested  in  the  releasees  to  uses,  he  ought  to  have  pleaded  the  legal  effect 
of  the  deed  accordinglj^,  and  ought  not  to  have  stated  the  legal  eft'ect  to  be,  that  after 
the  marriage  the  estate  was  to  be  in  trust  for  the  said  Ann  and  her  assigns  for  her 
life,  for  her  own  sole  and  separate  use :  and  also,  that  the  plea  is  ambiguous,  and  it 
does  not  sufficiently  appear  whether  it  is  intended  to  allege  that  the  i-elease  created  a 
legal  estate  in  the  releasees  after  the  marriage,  or  a  legal  estate  in  the  plaintiff  Ann  : 
and  also,  that  the  deed  ought  to  have  been  pleaded  according  to  its  legal  eft'ect,  in 
this,  that  it  should  have  been  pleaded  as  a  lelease,  or  as  a  giant,  according  to  the 
mode  in  which  the  defendant  intends  to  say  that  it  operates,  and  should  not  have 
been  pleaded  as  l)oth,  as  is  done  l)y  the  use  of  both  the  words  grant  and  i-elease  :  and 
also,  that  the  said  plea  is  double,  in  this,  that  it  alleges  that  the  plaintitt'  Ann  granted, 
and  that  she  released,  whereas  it  would  have  been  sutHcient  to  have  pleaded  that  she 
granted  or  that  she  released,  itc.  :  and  also,  that  there  [169]  is  no  allegation  that 
either  John  Williams  or  W.  li.  Howell  ever  acceptcul  the  estate,  or  that  they,  or 
either  of  them,  ever  became  seised  of  the  reversion.     Joinder  in  demurrer. 

The  plaintifFs  also  stated  the  following  points  for  argument: — 

The  plaintiffs  will  contend,  first,  that  the  legal  estate  did  not  vest  in  the  releasees 
to  uses;  secondly,  that  even  if  it  did  so  vest,  yet  the  original  reversioner  may  sue  on 
the  covenant,  at  least  until  the  a.ssignee  of  the  revei'sioner  has  sued  ;  and  thirdly, 
they  will  rely  on  the  special  objections  to  the  form  of  the  plea  raised  by  the  demurrer. 

The  defendant  stated  the  following  points : — 

The  defendant  will  contend  that  the  plea  is  good,  and  sufficiently  pleaded  ;  and 
that  the  declaration  is  bad,  for  declaring  as  for  rent  reserved  payable  half-yearly, 
whereas  it  appears  on  the  record  to  have  l)een  reserved  payable  yearly  ;  and  that  each 
breach  is  bad  for  assigning  the  non-payment  of  a  rent  described  as  payable  half-yearly, 
or  that  at  all  events  the  alteinate  breaches  are  bad  for  that  reason  ;  that  every  breach 
is  bad  for  that  reason,  which  assigns  a  non-payment  on  the  25tli  day  of  March,  or 
otherwise  than  on  the  29th  day  of  September. 

E.  V.  Williams,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who  called 
upon 

J.  W.  Smith,  contra.     The  question  in  this  case  is  one  depending  upon  the  con- 
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struction  and  operation  of  the  Statute  of  Uses,  27  Hen.  8,  o.  10 ;  viz.  whether  the 
release  by  the  plaintiff  Ann  to  the  trustees  of  her  marriage  settlement  created  a  use 
in  them  during  her  life,  or  merely  a  trust.  The  defendant  contends  that  it  is  a  special 
trust,  not  a  use  executed  in  her,  inasmuch  as  it  involves  an  object  which  cannot  be 
carried  into  eff'ect  without  the  trustees  having  the  legal  fee,  namely,  the  payment  of 
the  rents  and  profits  to  her  sole  and  separate  use  during  the  [170]  coverture.  The 
wording  and  intent  of  the  deed  shew  that  it  is  a  special  trust,  and  not  an  executed 
use.  The  true  test  i.s,  had  or  had  not  the  releasees  any  duty  imposed  upon  them,  to 
the  discharge  of  which  their  personal  interference  would  be  necessary  1  The  cases 
on  this  subject  are  collected  in  the  note  (17),  2  Saund.  11.  In  N^evil  v.  Sauvders 
(I  Vern.  415),  where  lands  were  devised  to  trustees  and  their  heirs,  in  trust  for  A., 
a  married  woman,  and  her  heirs,  and  that  the  trustees  should  from  time  to  time  pay 
the  rent  and  profits  to  A.,  or  to  such  person  as  she,  by  any  writing  under  her  hand, 
as  well  during  coverture  as  being  sole,  should  appoint,  without  the  intermeddling  of 
her  husband,  who  the  testator  willed  should  have  no  benefit  or  disposal  thereof;  and, 
as  to  the  inheritance  of  the  premises,  in  trust  for  such  person  and  for  such  estates  as 
A.,  by  her  will,  or  by  writing  under  her  hand,  should  appoint,  and  for  want  of  such 
appointment,  in  trust  for  her  and  her  heirs;  it  was  held,  that  this  was  a  trust  for  the 
wife  only,  and  not  a  use  executed  by  the  statute.  So,  in  Hartan  v.  Harton  (7  T.  R. 
652),  where  a  devise  was  to  trustees  and  their  heirs,  upon  trust  to  permit  a  mariied 
woman  to  receive  the  rents  and  profits  during  her  life  for  her  own  sole  and  separate 
use,  notwithstanding  her  coverture,  and  without  being  subject  to  the  debts  oi-  control 
of  her  husband,  and  her  receipt  alone  to  be  a  sufficient  discharge,  with  remainder 
over,  it  was  held,  that  the  legal  estate  was  vested  in  the  trustees;  for,  it  being  the 
intention  of  the  testator  to  secure  to  the  wife  a  separate  allowance,  free  from  the 
control  of  her  husband,  it  was  essentially  necessary  that  the  trustees  should  take  the 
estate  with  the  use  executed,  in  order  to  effectuate  that  intention,  otherwise  the 
husband  would  be  entitled  to  receive  the  profits,  and  defeat  the  very  object  which  the 
testator  had  in  view.  The  reasoning  of  that  case  applies  here.  So,  where  there  was 
a  de-[171]-vise  on  trust  to  permit  and  suffer  the  testator's  widow  to  receive  the  net 
rents  and  profits,  it  was  held,  that  the  legal  estate  must  vest  in  the  trustee ;  for  that 
he  must  receive  the  gross  rents,  in  order  that,  after  paying  the  land-tax  and  other 
charges  on  the  estate,  he  might  hand  over  the  net  rents  to  the  widow  :  Barker  v. 
Greenwood  (4  M.  &  W.  421).  Perhaps  the  strongest  case  on  this  subject  is  that  of 
Biscoe  V.  Perkins  (1  Ves.  &  B.  485).  There  there  was  a  devise  to  trustees  and  their 
heirs,  for  the  life  of  the  testator's  son,  to  the  intent  to  preserve  the  contingent 
remainders  after  limited,  but  in  trust  nevertheless  to  permit  the  sou  to  receive  the 
rents  for  his  own  use  during  his  life  ;  it  was  held,  that  the  trustees  took  the  legal 
estate,  in  order  to  preserve  the  contingent  remainders.  This  trust,  for  the  sole  and 
separate  use  of  a  married  woman,  is  one  which  the  Court  will  do  everything  to  support 
and  secure.  In  order  to  sustain  it,  courts  of  equity  have  introduced  the  further 
exception,  that  the  married  woman  may  be  restrained  from  the  alienation  of  an  income 
given  for  her  separate  use  by  mere  words  of  restriction,  without  any  clause  of  for- 
feiture :  Woodmestmi  v.  IFalker  (2  Ituss.  &  M.  197),  Massey  v.  Parker  (2  Myl.  &  K.  1 74), 
Tullett  V.  Armstrong  (4  Myl.  &  Cr.  390).  So  here,  the  Court  will  give 'full  effect  to 
the  exception  which  has  been  established  in  favour  of  active  trusts,  within  which  this 
case  fairly  falls,  and  so  carry  into  effect  the  intention  of  the  deed. 

E.  V.  ^Yilliams,  in  reply.  Tullett  v.  Armstrong,  and  the  other  cases  just  cited, 
have  no  bearing  whatever  on  the  present  question.  The  difficulty  in  those  cases  arose 
on  the  operation  to  be  given  to  the  anticipation  clause  :  this  case  turns  entirely  on 
the  construction  of  the  Statute  of  Uses.  The  words  of  the  statute  are  as  large  as 
they  can  be — "  any  use,  confidence,  or  trust."  The  defendant  seeks  [172]  to  get 
rid  of  the  effect  of  the  statute,  by  an  implication  that  the  parties  in  this  case  did  not 
intend  the  deed  so  to  operate ;  but  that  is  no  reason  against  its  so  operating ;  the 
parties  cannot  override  the  statute.  Suppose  they  had  declared  in  terms  that  it  was 
their  intention  that  the  Statute  of  Uses  should  not  operate  upon  this  estate  ;  it  would 
operate  nevertheless.  If  the  parties  could  not  directly  prevent  the  application  of  the 
statute,  neither  can  they  do  so  indirectly.  With  respect  to  a  will,  no  doubt  the 
established  distinction  is,  that  if  it  be  a  trust  to  pay  over  the  rents  and  profits,  the 
statute  will  not  execute  it ;  if  it  be  a  trust  to  permit  and  suffer  the  party  to  receive 
them,  it  will.     But  there  is  no  authority  for  any  such  distinction  as  to  a  deed.     The 
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parties  cannot,  at  law,  control  the  operation  of  the  statute,  by  creating  a  separate  use 
for  the  wife,  which  is  a  violation  of  the  law.  Suppose  there  were  a  limitation  in  a 
deed  to  A.  and  his  heirs,  in  trust  for  B.  and  his  heirs,  but  B.  shall  not  cut  down  trees  ; 
the  latter  restriction  would  be  utterly  void.  Besides,  here  there  is  no  function  what- 
ever to  be  performed  by  the  trustees.  [Parke,  B.  1  cannot  help  thinking  these 
words  would  have  given  the  trustees  the  legal  estate  in  a  will.]  There  is  considerable 
question  whether  the  Statute  of  Uses  operates  on  a  will  at  all. (a)  But  at  all  events, 
a  totally  different  question  arises  in  the  construction  of  a  deed,  as  to  which  the 
statute  must  operate,  and  the  Court  cannot  look  to  the  intention  of  the  parties, 
unless  it  be  expressed  in  a  manner  defined  by  the  law.  There  is,  however,  no  case 
to  be  found,  even  of  a  will,  where  the  use  was  not  executed,  unless  where  there  was 
some  active  function  to  be  discharged  by  the  trustee.  [Parke,  B.,  referred  to  Doe  v. 
Barthrop  (5  Taunt.  382).  Rolfe,  B.  In  Ilarlon  v.  Harion,  the  receipt  of  the  wife  was 
to  be  a  suffi-[173]-cient  discharge,  i.e.  to  the  trustees ;  which  necessarily  implies  that 
they  were  to  receive.]  Broughton  v.  Langhy  (2  Ld.  Raym.  873  ;  2  Salk.  679  ;  1  Lutw. 
814,  823)  is  an  authority  to  shew  that,  even  in  a  will,  this  would  have  been  a  use 
executed  in  the  wife ;  for  it  would  have  been  a  plain  trust  at  common  law.  Then  the 
addition  of  the  words  "to  her  sole  and  separate  use,"  &c.,  cannot  prevent  the  use 
from  being  executed,  because  that  is  a  purpose  which  the  law  does  not  allow.  There 
is  no  authority  that  merely  from  the  use  of  this  clause,  even  in  a  will,  a  legal  estate 
in  the  trustees  can  be  implied ;  still  less  in  a  deed,  where,  even  if  the  intention 
appears,  the  Court  cannot  give  eft'ect  to  it,  unless  it  be  expressed  in  terms  to  which 
the  law  gives  effect:  see  per  Heath,  J.,  in  Bhiker  v.  Anscombe  (1  X.  R.  25).  [He  was 
then  stopped  by  the  Court.] 

Parke,  B.  Although  no  doubt  it  is  highly  probable  that  these  parties  intended 
to  give  the  trustees  the  legal  estate  during  the  life  of  the  wife,  they  have  not  used 
apt  words  for  that  purpose.  We  cannot  collect  clearl}-  from  the  words  of  the  deed, 
that  they  intended  to  give  the  trustees  an  active  trust— to  exclude  the  husband  from 
control,  by  giving  the  estate  to  the  trustees  in  order  to  pay  over  the  rents  and  profits 
to  the  wife.  The  limitation  to  her  sole  and  separate  use  is  therefore  void  at  law,  and 
the  use  is  executed  in  the  wife,  although  the  husband  is  a  trustee  for  her  in  equity. 

Alderson,  b.  I  am  of  the  same  opinion.  This  case  is  within  the  very  words 
of  the  Statute  of  Uses  :  "  that  where  any  person  or  persons  shall  stand  or  be  seised 
of  and  in  any  lauds,  &c.,  to  the  u.se,  confidence,  or  trust  of  any  other  person  or 
persons,  &c.,  by  reason  of  any  bargain,  sale,  &c.,  in  every  such  case,  all  and  every 
such  person  or  [174]  persons  &c.,  that  have  or  hereafter  shall  have  such  use,  con- 
fidence, or  trust,  in  fee  simple,  itc,  shall  from  henceforth  stand  and  be  seised,  and 
deemed  and  adjudged  in  lawful  seisin,  estate,  and  possession  of  and  in  the  same  lands 
&c.  of  and  in  such  like  est;ites  as  they  had  or  shall  have  in  use,  trust,  or  confidence 
of  or  in  the  same,"  ifec.  This  is  clearly  an  estate  in  the  trustees  for  the  use  of  another, 
that  is,  the  wife ;  and  it  is  not  less  so  because  it  is  clogged  with  a  condition  which  is 
inoperative  at  law.  In  cases  of  what  are  called  active  trusts,  it  is  a  use  given  to  the 
trustees  themselves,  on  which  a  use  cannot  be  executed  by  the  statute. 

RuLFE,  B.  I  am  of  the  same  opinion.  It  is  no  more  than  if  the  parties  intended 
to  clog  the  estate  with  any  other  condition  contrary  to  law  ;  as  that  the  cestui  que 
use  should  not  alien,  or  that  the  estate  should  not  be  liable  to  his  debts.  It  is  said 
we  are  to  constiue  the  deed  otherwise,  because  so  the  intention  of  the  parties  will  be 
effected;  but  so  it  may  in  other  ways;  it  will  now,  by  the  interposition  of  a  court  of 
equity ;  whereas,  by  our  decision,  we  carry  into  efiect  the  plain  object  of  the  settlor 
after  the  death  of  the  husband. 

Judgment  for  the  plaintiff. 

End  of  Easter  Vacation. 

(a)  See  the  argument  of  Mr.  Hodgson  in  Doc  d.  Danidl  v.  Il'oodroffe,  10  M.  &  W. 
62G  ;  Co.  Uitt.  271.  b.,  note  231 ;  1  Nev.  &  M.  175,  note;  Burton's  Compendium  of 
the  Law  of  Real  Property,  123. 
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[175]  Reports  of  Cases  Argued  and  Determined  in  the  Courts  of 
Exchequer,  and  Exchequer  Chamber,  Trinity  Term,  8  Victorl-e. 

In  re  Cobbett.  May  22,  1S45. — Where  a  party,  being  in  custody  for  contempt  for 
not  putting  in  an  answer  to  a  bill  in  equity,  applied  to  the  Court  for  a  writ  of 
habeas  corpus  ad  subjiciendum,  and  the  Court  granted  the  writ,  and  directed 
notice  thereof  to  be  given  to  the  plaintiff  in  the  cause,  who,  upon  the  return  of 
the  writ,  opposed  the  prisoner's  discharge,  and  he  was  remanded  to  his  former 
custody  : — Held,  that  the  Court  had  no  authority  to  give  the  plaintiff  costs. 

[S.  C.  3  D.  &  L.  79  ;  9  Jur.  431.] 

William  Cobbett,  having  been  originally  committed  for  a  contempt,  in  not  putting 
in  an  answer  to  a  bill  tiled  in  a  cause  of  Oldfiehl  v.  Cobbett,  on  the  equity  side  of  this 
Court,  was  afterwards  detained  in  custody  by  order  of  the  Court  of  Chancery,  into 
which  the  cause  had  been  removed  when  the  jurisdiction  of  the  Equity  Exchequer 
was  abolished,  and  the  suits  pending  therein  transferred  to  the  Court  of  Chancery. 
The  defendant,  in  Easter  Terra  last,  obtained  from  this  Court  a  rule  for  a  writ  of 
habeas  corpus  ad  subjiciendum  ;  the  Court  directing  that  notice  of  it  should  be  given 
to  the  plaintiff  in  the  cause,  who,  on  the  leturn  of  the  writ,  appeared  to  oppose  his 
discharge,  and  he  was  remanded  to  his  former  custody,  with  costs  to  be  paid  by  him 
to  the  plaintift'.  A  rule  having  been  obtained  to  rescind  the  latter  part  of  the  former 
rule,  on  the  ground  [176]  that  the  Court  had  no  authority  to  award  costs  in  such 

Martin  now  shewed  cause.  The  Court  has  power  to  give  costs  to  everj'  person 
who  is  brought  before  it  by  rule  to  resist  an  application  made  to  it,  and  there  is 
nothing  to  take  the  case  of  a  habeas  corpus  out  of  the  general  rule  of  practice.  'I'he 
authority  of  the  Court  arises  from  its  general  control  over  the  matter  brought  before 
it.  It  can  never  be  said  that,  where  a  party  applies  to  be  brought  up  by  habeas 
corpus  to  be  discharged,  and  the  Court  decides  that  theie  is  no  ground  for  the 
application,  they  cannot  give  costs  to  the  party  who  is  forced  to  come  here  to  I'csist 
the  application.  [Rolfe,  B.  You  were  not  bound  to  come  here.  The  Court  might 
have  decided  for  itself,  on  inspection  of  the  warrant,  whether  the  party  was  entitled 
to  be  discharged  ;  but,  seeing  that  you  were  interested  in  the  matter,  they  directed 
that  notice  should  be  given  you  of  the  issuing  of  the  writ.] 

Pashley,  in  support  of  the  rule.  This  is  not  the  case  of  a  rule  calling  upon  the 
pai'ty  to  shew  cau.se  why  a  writ  of  habeas  corpus  should  not  issue,  where  the  Court 
might,  if  they  please,  allow  costs  ;  but  it  is  a  writ  issued  absolutely,  with  notice  to 
a  party  supposed  to  be  interested.  The  Court  of  Queen's  Bench  never  allows  costs 
in  such  cases. 

Per  Curiam.  We  must  follow  the  practice  of  the  Court  of  Queen's  Bench  in  this 
respect,  and  we  will  send  to  ascertain  what  that  is. 

Alderson,  B.,  afterwards  .said— The  Masters  of  the  Court  of  Queen's  Bench 
inform  us,  that  costs  are  never  given  in  such  cases.     Then  the  rule  must  be  absolute. 

Rule  absolute. 


[177]  Birt  v.  Leigh.  May  24,  1845. — The  defendant  having  employed  the 
plaintiff  to  do  some  plasterer's  work  for  him,  the  latter  required  the  former  to 
pay  him  money  on  account  for  it  weekly,  as  the  woik  was  done,  which  the 
defendant  accordingly  did,  and  receipts  were  given  for  the  amount  so  paid. 
And  the  following  receipt  was  given  by  the  plaintilf  to  the  defendant  when  the 
work  was  completed  : — "  1843,  July  8.  Received  of  Mr.  G.  L.,  the  sum  of  21.  2s., 
being  the  balance  of  account  up  to  this  day,  for  houses  in  Wellington-road  :  " — 
Held,  that  this  was  an  acknowledgment  of  a  sum  therein  mentioned,  being  received 
in  satisfaction  of  a  debt,  whereof  the  amount  is  not  specified,  within  the  meaning 
of  the  clause  in  the  schedule  as  to  receipts  in  the  Stamp  Act,  55  Geo.  3,  c.  184, 
which  requires  a  10s.  stamp. 

Debt  for  work,  labour,  and  materials,  and  for  money  due  upon  an  account  stated. 
Plea,  payment  before  action  brought,  in  full  satisfaction  and  discharge  of  all  the 
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causes  of  action  in  the  declaration  mentioned,  which  payment  the  phiintiff  accepted  in 
such  full  satisfaction  and  discharge  as  aforesaid. 

The  replication  traversed  the  payment  and  acceptance,  whereupon  issue  was 
joined. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex  sittiugs  in  last  Michaelmas 
Term,  it  appeared  that  the  action  was  brought  to  recover  the  sum  of  2i)l.  6s.,  the 
l)alance  of  an  account  for  ])lasterer's  work  done  by  the  plaintiff  for  the  defendant,  at 
two  houses  in  the  Wellington  Koad,  St.  John's  Wood.  The  defendant's  counsel 
claimed  the  right  to  begin,  which  the  Lord  Chief  Baron  decided,  on  the  authority  of 
Cuaptr  V.  U'akkii  (.'3  C.  iV:  P.  474  ;  Moo.  &  M.  248),  he  had  the  right  to  do  upon  this 
issue.  It  appeared  that  the  plaintiff',  in  doing  the  work  in  question,  required  to  be 
paid  money  from  time  to  time,  generally  weekly,  on  account  of  the  work  done,  and 
payments  were  accordingly  so  made,  in  sums .  varying  from  £,'2  to  £4,  as  those 
amounts  respectively  became  due,  and  receipts  were  given  for  the  money  so  paid. 
The  following  receipt,  from  the  plaintiff"  to  the  defendant,  was  given  when  the  work 
was  completed,  which  the  defendant's  counsel  tendered  in  evidence  as  an  answer  to 
the  action  : — 

"  1S4.J!,  July  8.  Received  of  Mr.  G.  Leigh  the  sum  of  21.  2s.,  being  the  balance  of 
account  up  to  this  day,  for  houses  in  Wellington  Uoad.  "  Wm.  BlRT." 

[178]  This  receipt,  which  was  not  stamped,  was  oVjjected  to  by  the  plaintiff's  counsel, 
on  the  ground  that  it  ought  to  have  borne  a  10s.  stamp,  as  ))eing  an  acknowledgment 
of  money  expressed  to  be  received  in  full  of  a  debt,  whereof  the  amount  was  not 
specified,  within  the  meaning  of  the  words  in  the  general  clause  at  the  end  of  the 
schedule  as  to  receipts,  in  the  Stamp  Act,  55  Geo.  3,  c.  184.  The  defendant's  counsel 
contended  that  it  did  not  require  such  a  stamp,  relying  upon  Dihdin  v.  Morris  (2  C. 
&  P.  44).  The  Lord  Chief  Baron  said  he  should  admit  the  receipt  in  evidence,  giving 
the  plaintiff'  leave  to  move  to  enter  a  verdict  for  such  sum  as  the  Court  should  think 
proper.  The  jury  having,  under  the  flirection  of  his  Lordship,  found  a  verdict  for 
the  defendant. 

Knowles,  in  Michaelmas  Term  Last,  obtained  a  rule  accordingly,  against  which 
Crowder  and  l{;iwlinson  now  shewed  cause.  The  receipt  in  question  diil  not 
require  a  stamp.  The  general  clause  to  the  schedule,  title  "Keccipts,"  is  as  follows  : — 
"And  any  receipt  or  di.scharge,  (fee  ,  given  to  any  person  for  or  upon  the  payment  of 
money,  which  shall  contain,  import,  or  .signify  any  general  acknowledgment  of  any 
debt,  account,  claim,  or  demand,  whereof  the  amount  shall  not  be  therein  specified, 
having  been  paid,  settled,  balanced,  or  otherwise  discharged  or  ratified,  or  whereby 
any  sum  of  money  therein  mentioned  shall  be  acknowledged  to  be  leeeived  in  full,  or 
in  discharge  or  satisfaction  of  any  such  debt,  &e.,  shall  be  deemed  and  taken  to  be 
a  receipt  for  the  sum  of  £1000  or  upwards,  within  the  meaning  of  this  schedule,  and 
shall  be  charged  with  the  duty  of  lOs.  accordingly."  Now  this  is  not  such  a  receipt 
as  is  theie  described.  It  is  not  a  receipt  for  an  amount  not  therein  specified,  for  it  is 
a  receipt  [179]  for  two  guineas,  nor  does  it  acknowledge  it  to  be  received  in  full  of 
any  debt;  it  is  merely  a  receipt  for  "the  sum  of  21.  2s,,  being  the  balance  of  account 
up  to  this  day."  The  case  of  Dihdin  v.  Morris  is  expressly  in  point.  I  here  a  receipt 
given  by  the  stage  manager  of  a  theatre  for  521.  10s.,  "in  satisfaction  of  all  my  claims 
for  the  last  season  ;"  was  held,  by  Abbott,  C.  J.,  not  to  require  the  stamp  of  a  receipt 
in  full  of  all  demands.  [Pollock,  C.  B.  The  clauses  in  the  Stamp  Act,  on  which  the 
plaintiff  relies,  were  not  adverted  to  in  that  case  ;  and  Lord  Chief  Justice  Abbott 
decided  it  on  the  ground  that  it  was  "  not  a  receipt  in  full  of  all  deniauds."  The 
clause  in  the  act,  as  to  its  being  "  received  in  full  of  any  debt,"  was  not  adverted  to  in 
that  case.]  That  probably  was  because  it  was  thought  it  did  not  apply.  [Pollock,  C  H. 
It  is  clear  that  the  public  did  not  know,  or  even  the  I'rofession  scarcely,  owing  to  the 
decision  in  Dibdiu  v.  Morris,  that  there  were  any  such  clauses.  If  it  were  as  you 
contend,  any  person  might  evade  the  act  by  paying  £1000,  when  the  debt  was  £1004, 
and  then  afterwards  jjaying  the  remaining  £4,  and  taking  a  receipt  for  it  on  plain 
paper  as  the  balance  of  the  account.  Alderson,  B.  Such  a  receipt  implies  that  some- 
thing else  has  been  paid.]  It  docs  not  imply  that  a  larger  simi  h.is  been  |)aid  and 
then  a  small  sum  as  the  balance.  There  was  no  flebt  of  which  this  was  the  balance, 
for  the  respective  sums  due  for  work,  varying  in  amount  from  £2  to  .£4,  wei'e  paid 
weekly  as  the  work  was  done.     Therefore  there  was  no  debt  of  a  larger  amount  ever 
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due,  of  which  this  could  be  said  to  be  the  balance.  [Alderson,  B.  My  difficulty  is 
this  :  that  this  receipt  is  evidence  of  those  sums  having  been  paid.]  Although  it  may 
be  some  evidence  of  their  having  been  paid,  yet  it  does  not  refer  to  the  other  sums, 
and  other  receipts  weie  given  for  them  as  they  were  paid.  Unless  it  be  shewn  that 
there  was  an  existing  debt  of  a  larger  amount,  of  which  this  was  the  remaining 
balance,  [180]  it  is  not  within  the  act :  but  there  is  nothing  to  shew  that  there  was 
anything  more  due  than  this  sum  of  two  guineas,  for  which  the  receipt  was  given. 
[Alderson,  B.  That  might  be  so,  if  you  confined  yourself  to  the  two  guineas,  but  you 
do  not.  You  make  it  amount  to  a  receipt  for  eveiything  that  is  due.]  Although  it 
was,  no  doubt,  used  to  shew  that  no  more  was  due,  it  does  not  necessarily  contain 
a  discharge  for  anything  more  than  the  sum  mentioned  in  it.  Can  it  be  said  that  the 
"balance  of  account '^  is  a  portion  of  that  which  has  been  paid?  [Pollock,  C  B.  The 
reason  that  it  was  called  a  balance  was,  that  sums  of  money,  sometimes  more  and 
sometimes  less,  were  paid  at  different  times,  and  receipts  were  taken  for  them ;  but 
on  this  occasion  you  took  a  receipt  for  two  guineas,  being  the  balance  of  account. 
Alderson,  B.  The  difficulty  is,  that  you  do  it  by  one  paper,  which  contains  the 
acknowledgment  of  all  having  been  paid.]  There  was  no  debt  due  at  the  time  the 
money  was  paid  but  this  sum  of  two  guineas.  As  fast  as  the  work  was  done 
the  money  was  paid  for  it ;  and  at  last  the  balance  due  is  two  guineas,  for  which  the 
receipt  is  given.  The  case  does  not  come  within  either  branch  of  the  clause.  The 
first  branch  refers  to  a  general  acknowledgment  of  any  debt,  whereof  the  amount  shall 
not  be  therein  specified,  having  been  paid ;  but  in  the  second  branch  the  word  general 
is  omitted,  and  the  words  are  "  whereby  any  sum  of  money  shall  be  acknowledged 
to  be  received  in  full  or  in  discharge  of  any  debt."  This  is  clearly  not  a  general 
acknowledgment  of  a  debt,  the  amount  of  which  is  not  specified,  having  been  paid  ; 
nor  is  it  an  acknowledgment  of  money  having  been  received  in  full  of  any  debt ;  it  is 
merely  a  receipt  for  the  sum  of  two  guineas,  the  balance  or  residue  of  the  account. 
The  words  must  be  construed  strictly,  and  the  subject  is  not  to  be  charged  unless  the 
case  be  clearly  within  the  language  of  the  statute.  [Alderson,  B.  Suppose  the  receipt 
were  to  mention  the  sum  paid,  [181]  and  also  to  contain  a  general  acknowledgment 
of  the  debt  having  been  paid,  would  not  that  be  within  the  act?] 

Atherton  (Knowles  with  him),  in  support  of  the  rule,  was  stopped  by  the  Court. 

Pollock,  C.  B.  All  you  can  have  is  a  verdict  for  Is.,  or  a  new  trial.  I  am  very 
sorry  it  is  so,  but  we  must  shut  out  the  receipt  altogether,  for  it  is  clear  that  it  ought 
to  have  had  a  10s.  stamp.  It  is  an  acknowledgment  of  a  sum  therein  mentioned  being 
received  in  satisfaction  of  a  debt,  whereof  the  amount  is  not  therein  specified,  within 
the  woids  of  the  schedule. 

The  other  Judges  concurred. 

Rule  absolute. 

SURMAN  AND  OTHERS  V.  Darley  AND  OTHERS.  May  28,  1845. — By  a  local  act, 
51  Geo.  3,  c.  cl.,  after  reciting  a  former  act  of  the  12  Car.  2,  whereby  a  yearly 
sum  of  £250  was  charged  upon  the  houses  of  the  inhabitants  of  St.  Paul's, 
Covent-garden,  except  Bedford  House,  for  the  support  and  benefit  of  the  rector, 
curate,  clerk,  and  sextons  for  the  time  being  of  that  parish,  that  charge  of  £250 
was  repealed,  and  in  lieu  thereof  a  yearly  sum  of  £520  was  charged  upon  all 
houses  within  the  said  parish,  to  be  assessed  by  the  churchwardens,  and  paid  by 
the  occupiers  of  such  houses  respectively,  and  recoverable,  in  ease  of  refusal  to 
pay  the  sums  assessed  on  the  house  or  houses  in  their  occupation,  by  distress  : — 
Held,  that  the  word  "houses"  in  this  act  meant  houses  intended  for  human 
habitation,  and  that  Covent  Garden  Theatre  was  not  rateable  under  the  act. 

[S.  C.  14  L.  J.  M.  C.  145.     Dicta  disapproved,  Lemn  v.  £nd,  [1906]  A.  C.  299.] 

This  was  an  action  of  trespass  for  breaking  and  entering  a  close  of  the  plaintiffs, 
called  Covent  Garden  Theatre,  in  the  parish  of  St.  Paul's,  Covent  Garden,  and  taking 
the  goods  of  the  plaintiffs  therein.  The  defendants  having  pleaded  not  guilty,  and 
issue  having  been  joined  thereon,  the  facts  were,  by  a  judge's  order,  stated  for  the 
opinion  of  the  Court,  in  the  following  case : — 

The  plaintiff's  are  the  proprietors  in  possession  of  Covent  Garden  Theatre,  and  the 
defendants,  at  the  time  of  the  trespass,  were  the  churchwardens  of  St.  Paul's,  Covent 
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[182]  Garfleii.  The  statute  51  Geo.  3,  c.  cl,  local  and  personal,  public,  enacts,  by 
sect.  1,  ;is  follows: — "Whereas  an  act  was  passed  in  the  twelfth  year  of  his  late 
Majesty  Ciuules  II.,  intituled  'An  Act  for  making  the  Precinct  of  Covent  Garden 
Parochial,'  whereby  it  was,  amongst  other  things,  enacted,  that  the  yearly  sum  of 
£250  should  from  thenceforth  be,  and  the  same  was,  thereby  charged  upon  the  houses 
of  the  inhabitants  of  St.  Paul's,  Covent  Garden,  in  the  county  of  Middlesex,  except 
the  house  then  commonly  called  Bedford  House,  with  the  ajjpurtenances,  for  the 
support  and  benefit  of  the  rector,  curate,  clerk,  and  sextons,  for  the  time  being,  of  the 
said  parish  ;  and  whereas,  from  the  very  great  advance  in  price  of  the  articles  of 
necessary  consumption,  it  is  expedient  that  the  said  sum  of  £250  should  be  increased," 
A'c.  The  act  then  repeals  the  charge  of  £250,  and  all  the  powers  and  provisions 
relating  thereto.  Sect.  2  enacts,  "  that,  in  lieu  of  the  said  sum  of  £250,  the  yearly 
sum  of  £520  shall,  from  the  25th  day  of  March  next  before  the  passing  of  this  act,  be, 
and  the  same  is,  hereby  charged  upon  all  houses  within  the  said  parish  of  St.  Paul's, 
Covent  Garden."  It  then  enacts,  that  the  said  sum  shall  be  yearly  assessed  by  the 
churchwardens,  "after  a  formal  vote,  according  to  the  fair  and  yearly  rent  or  improved 
value  of  such  houses  respectively :  '  that  such  rates  and  assessment  shall  be  borne  and 
paid  "  by  the  respective  occupiers  of  such  houses  respectively,'  and  shall  be  collected 
by  the  persons  appointed  by  the  churchwardens.  Sect.  3  enacts,  that,  in  case  of 
neglect  or  refusal  by  parties  liable  to  pay  the  sums  "  rated  and  as.sessed  upon  the 
house  or  houses  in  his  or  their  occupation,  or  upon  him,  her,  or  them  in  respect 
thereof,"  the  same  may  be  levied  by  distress. 

The  statutes  12  Car.  2,  c.  37,  and  51  Geo.  3,  c.  cl.,  and  the  stat.  10  Geo.  4,  c.  Ixviii., 
local  and  personal,  public,  are  to  form  part  of  this  case. 

The  plaintitts  were  assessed  in  the  j'early  sum  of  [183]  331.  8s.  8d.,  as  the  occupiers 
of  Covent  Garden  Theatre,  described  as  "  a  certain  house,  situate  in  Bow-street." 
The  piemises  in  question  are  used  by  certain  persons,  with  the  permission  of  the 
plaintifts,  for  dramatic  exhibitions,  for  money,  which  money  is  received  by  the  said 
persons  on  their  own  account,  they  paying  a  large  sum  to  the  plaintiffs  for  the  use  of 
the  premises.  No  person  sleeps  or  resides  on  the  said  premises  ;  none  of  the  proprietors 
are  resident  in  the  said  parish  ;  nor  do  any  of  thum,  by  themselves  or  any  other  person, 
occupy  the  said  premises,  or  any  part  thereof,  otherwise  than  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  Theatre  Royal,  Covent 
Gai'den,  was,  at  the  time  of  the  making  of  the  said  rate,  properly  liable  to  assessment 
under  the  51  Geo.  3,  c.  cl.  If  the  Court  should  decide  in  the  affirmative,  judgment  is 
to  be  entered  for  the  defendants ;  if  in  the  negative,  for  the  plaintifTs,  in  such  form 
as  the  Court  shall  direct. 

Jervis,  for  the  plaintiffs.  The  question  to  be  determined  in  this  case  simply  is, 
wdiether  Covent  Garden  Theatre  is  to  be  considered  a  house,  within  the  meaning  of 
the  51  Geo.  3,  e.  cl.  It  will  be  observed,  that  that  word  is  coupled  in  the  act  with 
the  woid  "occupier  "  and  the  words  "house  and  houses  in  his  or  their  occupation." 
The  intention  of  the  act  clearly  was,  that  payment  of  this  rate  should  be  made  only 
in  respect  of  houses  which  were  capable  of  being  occupied  as  dwelling-houses.  In 
Aldred's  cane  (9  Kep.  58  a.),  it  is  said  that  "the  habitation  of  man  is  the  principal  end 
of  a  house."  In  Russell  on  Crimes,  (vol.  ii.,  p.  552,  3rd  edit),  under  the  title  "  Arson," 
the  word  "house"  is  defined  to  mean  "a  dweliing-houso,  and  all  outhouses  which  are 
parcel  thereof."  In  accordance  with  this  definition,  the  Court  of  tjuecn's  Bench  held, 
in  Elsmore  v.  [184]  The  Hundred  oj  Ht.  Biiavdl's  (8  B.  &  Cr.  461  ;  2  Man.  &  Ry.  514), 
that  a  building  intended  for  and  constructed  as  a  dwelling-house,  but  which  had  not 
been  completed  or  inhabited,  and  in  which  the  owner  had  deposited  straw  and  agri- 
cultural implements,  was  not  a  house  svithin  the  meaning  of  the  7  &  8  Geo.  4,  c.  31 
Here  the  whole  context  of  the  act  of  Parliament,  and  the  object  of  the  rate,  lead  to 
the  conclusion  that  it  was  to  be  payable  in  respect  of  those  houses  only  which  were 
capable  of  occupation  as  dwelling-houses.  The  pastoral  care  and  spiritual  superin- 
tendence of  the  rector  were  the  original  consideration  for  the  payment ;  but  where  there 
is  no  occupation  by  the  parties  as  parishioners,  that  consideration  fails  altogether. 
He  cited  also  Hex  v.  Adlard  (4  B.  i^  Cr.  772  ;  7  I).  &  R.  340). 

Bodkin,  contra.  These  two  acts  of  Parliament  must  bo  read  together  in  determining 
this  (|uestion.  Their  objects  are  cjuite  distinct.  The  stjitute  of  Charles  II.  merely 
directs  that  the  sum  of  £250  shall  be  chargeable  upon  "  the  houses  of  the  inhabitants  " 
of  the  parish  of  St.  Paul's,  Covent  Garden,  for  the  support  and  benefit,  not  only  of 
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the  rector,  but  also  of  the  curate,  clerk,  and  sextons  of  the  parish  :  so  that  the  spiritual 
services  of  the  rector  were  not,  as  has  been  said,  the  sole  consideration  for  the  charge. 
Then,  the  state  of  property  in  the  district,  and  the  services  to  be  performed  by  these 
persons,  having  become  materially  altered  and  increased  since  the  passing  of  that  act, 
the  51  Geo.  3,  c.  cL,  repealed  all  the  former  provisions  on  the  subject,  and  for  the 
purpose  of  raising  the  larger  yearly  sum  which  had  become  necessary  for  these  purposes, 
imposed  a  rate  upon  "all  houses  within  the  said  parish."  The  intention  of  this  act 
appears  to  have  been,  that  no  buildings  whatever  which  are  capable  of  a  beneficial 
occupation  should  he  exempt  from  assessment.  And  the  word  "house"  does  not 
necessarily  conflict  with  this  interpretation  ;  for  a  [185]  house  may  properly  be  held 
to  include  every  building  which,  by  its  structure,  is  adapted  to  occupation  by  human 
beings.     And  it  is  clear  that  in  this  case  there  has  been  a  beneficial  occupation. 

Jervis,  in  reply,  was  stopped  by  the  Court. 

Pollock,  C.  B.  We  all  think  that  the  term  "  house  "  prima  facie  means  a  dwelling- 
house.  The  act  of  Chailes  11.  confined  the  charge  to  the  inhabitants  of  the  parish. 
That  act  being  repealed,  a  new  arrangement  was  substituted,  by  which  the  charge  was 
imposed  upon  all  occupiers  of  houses  within  the  parish.  It  seems  to  me  that  this  act 
was  intended  to  apply  only  to  dwelling-houses  occupied  by  individuals  as  such,  and 
that  such  buildings  as  warehouses  and  counting-houses  were  not  included  in  it.  Neither 
can  we  construe  it  to  extend  to  other  buildings  which,  strictly  speaking,  are  not  houses, 
though  popularly  called  so.     Our  judgment  will  therefore  be  for  the  plaintiffs. 

Alderson,  B.  I  am  of  the  same  opinion.  If  the  two  acts  of  Parliament  be  con- 
sidered together,  the  meaning  of  the  last  becomes  plain.  It  clearly  meant  to  impose 
the  charge  only  on  dwelling-houses,  or,  at  all  events,  on  those  which  are  capable  of 
being  occupied  as  such.  The  first  act  is  a  key  to  the  second,  and  shews  that  the 
parties  who  were  to  be  liable  to  the  rate  were  those  who  would  derive  benefit  from 
the  services  of  the  rector,  curate,  clerk,  or  sexton.  The  exception  in  favour  of  the 
house  of  the  Duke  of  Bedford  supports  this  view.  The  second  act  is  more  compre- 
hensive in  its  terms,  and  repeals  that  exception,  but  it  does  not  alter  the  description 
of  houses  that  are  made  liable  to  the  rate. 

RoLFE,  B.  The  word  "  house "  prima  facie  means  dwelling-house ;  and  this 
interpretation  is  admitted  to  be  [186]  in  accordance  with  the  meaning  of  the  first  act 
of  Parliament.  And  the  reasonable  inference  from  both  acts  is,  that  the  same  descrip- 
tion of  property  was  intended  to  be  charged  by  both.  The  words  are  somewhat 
different,  but  if  such  an  alteration  had  been  contemplated  as  the  rating  of  theatres, 
(which  existed  at  that  time  in  the  parish),  one  cannot  doubt  that  it  would  have  been 
expressed  clearly,  and  not  have  been  left  to  inference. 

Platt,  B.  The  statute  of  Charles  II.  and  George  III.  have  the  same  object  in  view. 
The  former  makes  the  houses  of  the  inhabitants  of  St.  Paul's,  Covent  Garden,  alone 
liable  to  be  rated.  That  clearly  can  be  applied  to  dwelling-houses  only.  Then  the 
only  object  of  the  latter  act  appears  to  be  to  increase  the  stipend  of  the  rector.  The 
second  section  points  out  the  persons  and  the  subject-matter  liable  to  be  rated,  the 
rate  being  charged  upon  "  all  houses  within  the  said  parish,"  and  to  be  paid  by  "  the 
respective  occupiers  of  such  houses  : "  that  is,  all  dwelling-houses  capable  of  being 
occupied  and  inhabited  by  man.  Other  acts  of  Parliament  of  the  same  kind  expressly 
mention  out-houses,  warehouses,  and  other  buildings,  as  subjects  of  local  taxation  ; 
which  seems  to  shew  that  the  word  "  hou.ses ''  was  not  considered,  by  the  framers  of 
those  acts,  comprehensive  enough  to  include  those  descriptions  of  buildings.  The 
only  dift'erence,  in  truth,  between  the  act  of  Charles  II.  and  that  of  George  III.  is,  that 
by  the  former  the  hou.ses  of  inhabitants  are  rateable,  and  by  the  latter  those  of 
occupiers  :  but  in  both  cases  the  word  "  houses  "  means  those  dwellings  which  are  fit 
for  the  habitation  of  man. 

Judgment  for  the  plaintiffs. 

[187]  Eawlin.son  v.  Clarke.  May  30,  1845. — The  defendant,  by  deed,  assigned 
to  the  plaintitt'  his  business  as  a  surgeon  and  apothecary,  carried  on  by  the  defen- 
dant in  Park  Street,  Camden  Town  :  and  the  defendant  covenanted,  that  he 
should  not  nor  would,  directly  or  indirectly,  by  himself,  or  in  co-partnership  with 
any  other  person  or  persons,  carry  on  or  exercise  his  practice  or  profession  of  a 
surgeon  and  apothecary,  or  either  of  them,  either  by  residing  or  visiting  any 
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patient,  within  the  distance  of  three  miles  from  the  then  place  of  business  of  the 
defendant,  in  Park  .Street  aforesaid  :  and  that,  in  case  of  any  breach  of  this  cove- 
nant, the  defendant  should  and  would  pay  to  the  plaintifl'  the  full  sum  of  £500, 
to  be  recovered  against  the  defendant  as  and  for  liquidated  damages,  and  not  as 
a  penalty.  After  the  execution  of  this  deed,  the  defendant  attended  several 
ladies  in  their  confinements,  within  the  three  miles,  and  on  one  occasion  received 
a  sum  of  141.  14s.  for  his  services;  but  he  attended  these  persons  with  the 
knowledge  and  consent  of  the  plaintift',  in  consequence  of  a  request  by  him  that 
the  defendant  should  for  a  time  continue  to  visit  the  patients,  to  keep  the  con- 
nexion together  :  and  the  jury,  in  an  action  on  the  covenant,  found  that  the 
defendant,  in  these  instances,  exercised  the  practice  and  profession  of  a  surgeon, 
for  the  purpose  of  assisting  the  plaintitl': — Held,  first,  that  for  a  breach  of  this 
covenant  the  measure  of  damages  was  the  full  sum  of  £500  :  but,  secondly,  that 
the  above  facts  did  not  constitute  a  breach  of  the  covenant. 

[S.  C.  14  L.  J.  Ex.  364  :  in  Error,  15  M.  &  W.  292.] 

Covenant  on  an  indenture,  dated  11th  May,  1843,  made  between  the  plaintiff  and 
the  defendant,  wherein'  the  defendant  assigned  to  the  plaintiff  all  the  interest, 
benetit,  and  profit,  by  him  the  defendant  to  be  thenceforth  made  from  the  profession 
or  practice  of  a  surgeon  and  apothecary,  carried  on  by  the  defendant  in  Park-street, 
Camden  Town,  or  from  any  of  the  patients  then  or  thereafter  belonging  thereto ;  and 
tlie  defendant  covenanted  and  agreed  with  the  plaintiff,  that  he  the  defendant  should 
not  nor  would,  directly  or  indirectly,  by  himself  or  in  co-partnership  with  any  other 
person  or  persons,  carry  on  or  exercise  the  practice  or  profession  of  a  surgeon  and 
apothecary,  or  either  of  them,  either  by  residing  or  visiting  any  patient  within  the 
distance  of  three  miles  from  the  present  place  of  business  of  the  defendant,  in  Park- 
street  aforesaid  ;  and  further,  that,  in  case  of  any  breach  or  non-performance  of  the 
said  last-mentioned  covenant,  he  the  defendant  should  and  would  jtay  unto  the 
plaintiff  the  full  sum  of  £500,  to  be  recovered  against  him  the  said  defendant,  as  and 
for  liquidated  damages,  and  not  as  a  penalty.  Breach,  that  the  defendant  carried  on 
and  exercised  the  practice  and  profession  of  a  surgeon  and  apothecary,  within  three 
miles  of  Park-street  aforesaid,  to  wit,  by  visiting,  within  the  said  distance  of  three 
miles  from  the  place  last  aforesaid,  a  certain  patient  of  hira  the  defendant,  as  and  then 
being  his  the  defendant's  patient,  in  his  character,  practice,  and  profession  of  a  sur- 
[188]-geon  and  apothecary ;  to  wit,  one  Sarah  Smith.  The  defendant  pleaded,  (inter 
alia),  th;it  he  did  not  carry  on  or  exercise  the  practice  or  profession  of  a  surgeon  and 
apothecary  modo  et  forma,  on  which  issue  was  joined.  At  the  trial,  before  Pollock,  C.  B., 
at  the  sittings  in  Middlesex  after  Hilary  'lerm,  it  was  pioved  on  the  part  of  the 
plaintiff,  that,  after  the  execution  of  the  deed  set  forth  in  the  declaration,  the  defen- 
dant attended  several  ladies  within  the  three  miles,  in  their  conlinement ;  and  that 
on  one  occasion  he  received  from  a  Mrs.  Smith  a  sum  of  fourteen  guineas  for  his 
services.  The  defendant  then  gave  evidence  to  shew  lh;it  the  attendances  in  question 
took  place  with  the  knowledge  and  consent  of  the  plaintilf,  and  in  consequence  of  a 
request  on  his  part  that  the  defendant  would,  for  a  certain  peiiod  after  the  date  of  the 
deed,  continue  to  visit  the  patients,  for  the  purpose  of  assisting  the  plaiiititi',  and  "  keep- 
ing the  coiuicxion  together."  It  was  contended  for  the  ilcfendant,  first,  that  this 
evidence  did  not  establish  any  breach  of  the  covenant ;  and,  secondly,  if  it  did,  that 
the  £500  was  in  the  nature  of  a  penalty,  and  not  of  licpiidated  damages,  and  the 
plaintitl  was  entitled,  at  all  events,  to  recover  only  the  actual  damage  sustaiiied  by 
him  by  reason  of  the  particular  breach  of  covenant  proved.  The  Lord  Chief  Baron 
was  of  opinion,  that,  if  the  plaintiff  was  entitled  to  recover  at  all,  the  .£500  was  tiio 
measuie  of  the  damages  ;  and  he  left  it  to  the  juiy  to  say,  whether  the  defendant 
visited  the  patients  in  question  with  a  view  of  exercising  his  l)usiness  of  a  surgeon  and 
apothecar}',  or  to  assist  the  plaintitl'  in  his  business  ;  and  whether,  in  particular,  ho 
visited  Mrs.  Smith  with  the  knowledge  and  consent  of  the  |)laintitl'.  The  jury  found, 
that  the  defendant  exercised  the  practice  of  a  surgeon  for  the  |iur])oso  of  assisting  the 
plaintiff;  and  the  veiilict  was  thereupon  entered  for  the  plaintiff  for  £500  damages, 
with  libci'ty  to  the  defendant  to  move  to  enter  a  vcnlict  for  him  on  the  above  issue, 
or  to  reduce  the  damages  to  71.  7s.,  [189]  which  the  jury  found  to  have  been  the 
actual  damage  sustained  by  the  plaintitl'. 

In  Easter  Term,  (April  15),  Crowdor  moved  aucordiugly,  and  obtained  a  rule  to 
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shew  cause  on  the  first  point ;  the  rule  being  refused  as  to  the  reduction  of  the 
damages,  for  the  same  reasons  as  were  stated  by  the  Court  in  the  case  of  Green  v.  Price 
(13  M.  &  W.  695). 

Watson  and  J.  Henderson  now  shewed  cause.  The  only  question  now  to  be 
determined  is,  whether  that  which  was  proved  at  the  trial  to  have  been  done  by  the 
defendant  constituted  a  breach  of  this  covenant.  The  finding  of  the  jury  is,  in  sub- 
stance, that  the  defendant  has  practised  as  a  surgeon  and  apothecary  within  the  pro- 
hibited limits.  He  did  everthing  that  belongs  to  the  character  of  a  surgeon  ;  de  facto 
he  attended  the  patients  in  his  surgical  character,  and  he  did  this  for  his  own  profit. 
The  meaning  of  the  covenant  is,  that  the  defendant  shall  not,  within  those  limits,  hold 
himself  out  as  a  practising  surgeon,  even  though  he  may  have  no  patients, — nor  shall 
he  act  as  one  by  visiting  patients.  The  motive  with  which  he  does  so  cannot  make  it 
less  a  breach  of  this  covenant,  which  is  absolute  and  unrestricted  in  its  terms. 
[Rolfe,  B.  It  is  not  a  covenant  merely  not  to  visit  patients,  but  not  to  carry  on  the 
profession  of  a  surgeon  and  apothecary  by  visiting  patients.]  Nor  can  the  circum- 
stance of  his  having  attended  these  persons  with  the  consent  or  at  the  request  of  the 
plaintiff'  affect  the  case.  A  parol  license  cannot  discharge  a  covenant  under  seal : 
Cffi-dwent  V.  Hunt  (8  Taunt.  596)  ;  Wed  v.  Blakeivay  (2  Man.  &  G.  729  ;  3  Scott,  N.  R. 
199).  Suppose  the  finding  of  the  jury  had  been  expanded  on  the  record;  viz.  that 
the  defendant  did  carry  on  and  exei'cise  the  practice  and  profession  of  a  surgeon,  with 
the  knowledge  and  consent  of  the  plaintiff,  and  in  order  to  assist  him  in  his  business  ; 
would  that  have  [190]  constituted  any  defence  1  It  is  no  more  than  mere  leave  and 
license.  [Alderson,  B.  Would  the  going  into  partnership  with  the  plaintiff"  himself 
be  a  breach  of  the  covenant?]  Yes;  that  also  would  be  merely  leave  and  license, 
which  could  not  dispense  with  the  covenant.  [Alderson,  B.  Do  not  the  words,  "  by 
himself  or  in  co-partnership  with  any  other  person  or  persons,"  mean  with  any 
other  person  or  persons  than  either  of  the  parties'?]  No;  any  other  than  himself. 
But  in  this  case  no  question  of  partnership  arises.  [Alderson,  B.  The  question 
really  is,  whether  the  defendant  was  carrying  on  the  business,  or  whether  the  plaintiff 
was  not  carrying  it  on  by  his  means.] 

Crowder  and  Charnock,  in  support  of  the  rule,  were  stopped  by  the  Court. 
Pollock,  C.  B.  The  question  in  this  case  is,  whether  the  defendant  has  been 
guilty  of  a  breach  of  his  covenant;  the  covenant  being,  "that  he  shall  not  nor  will, 
directly  or  indirectly,  by  himself  or  in  partnership  with  any  other  per-son  or  persons, 
carrj'  on  or  exercise  the  practice  or  profession  of  a  surgeon  and  apothecary,  or  either 
of  them,  either  by  residing,  or  visiting  any  patient,  within  the  distance  of  three  miles 
from  the  present  place  of  business"  of  the  defendant,  in  Park-street,  Camden  Town. 
Now  the  facts  disclosed  on  the  trial  were  these :  that  in  several  instances  the  defen- 
dant visited  sick  persons  within  the  three  miles,  but  in  each  of  these  cases  it  was 
perfectly  well  known  to  the  plaintiff'  that  he  did  so ;  indeed,  that  his  attendance  was 
not  only  known  to  but  requested  by  the  plaintiff',  in  order  that  the  connexion  might 
be  kept  together,  and  the  patients  gratified  by  having  the  medical  attendance  of  a 
person  in  whom  they  were  used  to  confide.  And  I  think  the  jury  properly  found, 
when  the  case  was  left  to  them,  that  the  defendant,  in  these  instances,  exercised  the 
practice  of  a  surgeon  for  the  purpose  of  assisting  the  [191]  plaintiff.  They  were  well- 
warranted  by  the  evidence  in  finding  that  he  visited  these  patients  to  assist  the 
plaintiff,  and  not  to  carry  on  or  exercise  the  profession  of  a  surgeon  by  himself  or  any 
other  person.  The  finding  of  the  jury,  therefore,  really  negatives  any  breach  of  the 
covenant.  It  is  said,  however,  that  on  one  occasion  the  defendant  received  a  sum  of 
fourteen  guineas  as  a  remuneration  for  his  services  ;  and  the  finding  of  the  jury,  for 
seven  guineas,  is  used  as  a  proof  that  he  visited  these  persons  for  profit.  But  their 
finding  in  this  respect  cannot  be  used  for  this  purpose,  any  more  than  a  finding  upon 
a  difl'erent  plea.  The  jur}^  no  doubt  thought  he  was  bound  to  account  for  the  money  ; 
but  it  is  perfectly  consistent  with  this  part  of  their  finding,  that  he  was  not  exercising 
the  profession  in  the  manner  forbidden  by  the  covenant,  but  on  behalf  of  the  plaintiff'. 
And  I  agree  with  my  Brother  Alderson,  that,  upon  the  evidence  in  this  case,  the 
defendant  was  not  carrying  on  the  business,  but  the  plaintiff  was  in  truth  carrying  it 
on  by  his  means.  The  rule  will  therefore  be  absolute  to  enter  a  verdict  for  the 
defendant. 

Alderson,  B.     I  am  of  the  same  opinion.     It  is  a  pure  question  of  fact,  and  the 
only  question  is,  whether  there  has  been  a  breach  of  the  covenant;  for  I  agree  that, 
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if  there  has,  it  makes  no  diffeience  that  it  was  by  the  license  of  the  plaintiflT;  he  is 
equally  entitlerl,  in  point  of  law,  to  his  £500.  But  then,  what  constitutes  a  breach 
of  the'  covenant?  It  is  the  carrying  on  and  exercising,  directly  or  indirectly,  by 
himself,  or  in  co-partnership  with  any  other  person  or  persons,  the  practice  or 
profession  of  a  surgeon  or  apothecary,  either  by  residing,  or  visiting  any  patient, 
within  certain  limits.  The  question  then  is,  who  was  carrying  on  the  business  here? 
was  the  defendant  carrying  on  business  for  himself,  or  was  he  carrrying  on  the 
business  for  the  plaintiff?  I  think  it  was  the  latter,  and  therefore  that  the  rule 
should  be  absolute  to  enter  a  verdict  for  the  defendant. 

[192]  RoLFE,  B.  I  am  of  the  same  opinion.  I  should  be  sorry,  however,  to  think 
that,  in  our  decision,  we  were  violating  the  rule  of  law  which  has  been  pressed  at  the 
bar,  that  it  can  be  no  answer  to  a  breach  of  such  a  covenant,  that  it  was  committed 
with  the  license  or  consent  of  the  plaintiff,  at  least  on  these  pleadings.  But  the 
consent  of  the  plaintiff  is  referred  to  here,  not  as  justifying  a  breach  of  the  covenant, 
but  as  shewing  that  the  acts  done  by  the  defendant  did  not  constitute  a  bre;ich  of  the 
covenant.  Now  what  is  the  covenant?  Not  that  the  defendant  will  not  do  any  act 
which  is  part  of  the  business  of  a  surgeon  or  apothecary  within  the  specified  limits — 
for  undoubtedly  he  has  done  that, — but  that  he  will  not  carry  on  or  exercise  that 
business,  directly  or  indirectly  (which  are  words  not  unimportant),  by  himself  or  in 
partnership  with  any  other  person  or  persons,  either  by  residing  or  visiting  any 
patient,  within  those  limits.  Now,  looking  to  the  object  of  the  parties,  and  to  the 
important  words  "by  himself  or  in  partnership  with  any  other  person  or  persons," 
I  cannot  doubt  that  the  true  construction  of  the  covenant  is,  that  he  shall  not  carry  on 
the  business,  alone  or  in  partnership,  on  his  own  account — not  that  he  shall  not  do 
any  act,  in  case  of  emergency,  which  is  a  part  of  the  business  of  a  surgeon  or 
apothecary.  I  come  to  that  conclusion,  not  only  on  the  other  grounds  which  have 
been  adverted  to  by  my  learned  Brothers,  but  also  on  the  words  "directly  or 
indirectly."  How  could  he  indirectly  do  an  act  of  this  nature  ?  There  could  not  be 
any  indirection  in  doing  a  gratuitous  act  for  the  assistance  of  another.  The  consent 
of  the  plaintiff,  therefore,  is  most  important,  not  as  establishing  a  defence  to  a  broken 
covenant,  but  as  shewing  what  was  in  truth  the  breach  of  covenant. 

Rule  absolute. 

[193]  Benbow  v.  Jones.  May  30,  1845. — The  plaintiff  entered  his  horse  for  a 
steeple-chase,  one  of  the  conditions  being,  that  no  groom  or  professional  jockey 
would  be  allowed  to  ride ;  and  another,  that  all  disputes  and  other  matters 
should  be  decided  by  the  steward,  whose  decision  should  be  final.  The  plaintiff 
intended  his  horse  to  be  ridden  by  one  W.,  but,  before  the  day  of  the  race,  was 
informeti  by  the  steward  that  he  considered  \V.  a  professional  jockey,  and  that 
the  horse,  if  ridden  by  him,  would  be  no  horse  in  the  race.  The  plaintitl'  insisted 
that  W.  was  qualified  ;  and  on  the  race-day,  notwithstanding  a  similar  intimation 
from  the  steward  to  the  plaintiff,  W.  rode  the  horse,  which  came  fust.  On  the 
following  day,  the  stewaid  pronounced  the  second  horse  to  be  the  winner,  and 
by  his  directions  the  stakes  were  paid  to  the  owner  of  that  horse  :  — Held,  that 
the  steward  hafl  decided  the  question,  within  the  meaning  of  the  condition  ;  that 
his  decision  was  final  (although  it  was  not  made  after  hearing  both  parties) ;  and 
that  the  plaintiff  could  not  recover  the  stakes  from  the  stakeholder. 

■  [S.  C.  14  L.  J.  Ex.  257.] 

Assumpsit  for  money  had  and  received  to  the  use  of  the  plaintiff,  and  on  an  account 
stated.  Plea,  non  assumpsit.  At  the  trial,  before  Atcherley,  Serjt.,  at  the  Summer 
Assizes  for  Worcestershire,  1844,  the  following  facts  appeared  :— In  the  spring  of 
1843,  certain  persons  subscribed  to  a  steeple-chase,  to  be  run  in  the  neighbourhood 
of  Ledbury,  in  Worcestershire  and  a  Mr.  Giles  w;is  appointed  the  steward  of  the  race. 
In  the  printed  conditions  of  the  race,  there  were  the  following  amongst  other  stipula- 
tions : — "  No  groom  or  professional  jockey  will  be  allowed  to  ride  ; "  and  "  All  flisputes 
and  other  matters  shall  be  decided  by  the  steward,  whose  decision  shall  be  final,  and 
who  .shall  have  the  power  of  appointing  an  umpire."  The  plaintiff  entered  a  horse  for 
the  race,  which  he  intended  to  be  ridden  by  a  person  of  the  name  of  Walker;  but, 
before  the  day  of  the  race,  he  was  informed  by  the  steward  that  he  considered  Walker 
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a  professional  jockey,  aiirl  that  the  horse,  if  he  was  ridden  by  him,  would  be  no  horse 
in  the  race.  The  plaintift"  insisted  that  Walker  was  qualified,  and  the  matter  became 
the  subject  of  discussion  between  them.  On  the  day  of  the  race  Walker  appeared  in 
the  field,  mounted  the  plaintiff's  horse,  and  prepared  to  ride  him ;  when  the  steward 
intimated  to  the  plaintiff',  and  others  who  stood  near  him,  that  his  horse  would  be  no 
horse  in  the  race,  as  Walker  had  been  forbidden  to  ride.  Walker,  notwithstanding 
this  intimation,  rode  the  plaintiff's  horse,  and  came  in  first.  On  the  following  day, 
the  steward  (who  had  in  the  meantime  taken  a  legal  opinion  on  the  point)  pronounced 
the  second  horse  to  be  the  winner,  and  entitled  to  the  stakes,  and  they  were  accord- 
[194]-ingl3',  by  his  direction,  paid  over  to  the  owner  of  that  horse.  The  plaintiff' 
thereupon  brought  this  action  against  the  defendant,  who  was  the  secretary  of  the 
race  committee,  and  the  holder  of  the  stakes. 

It  was  contended  for  the  defendant,  that,  after  the  decision  of  the  steward  that 
the  plaintiff  had  not  conformed  to  the  conditions  of  the  race,  and  was  not,  therefore, 
entitled  to  the  stakes,  the  plaintiff  could  not  maintain  any  action  to  recover  them. 
The  plaintiff's  counsel  insisted,  on  the  other  hand,  that  the  decision  of  the  steward 
was  informal  and  irregular,  having  been  pronounced  before  the  race  was  run,  and  that 
the  plaintiff' was  not  Ijound  by  it;  and  evidence  was  given  on  his  behalf,  to  shew  that 
Walker  was  not  a  professional  jockey.  The  learned  Judge,  in  summing  up,  left  it  to 
the  jury  to  say,  first,  whether  Walker  was  a  professional  jockey  or  not;  and  secondly, 
whether  the  steward  had  finally  decided  the  matter  or  not ;  intimating  his  opinion, 
that  there  could  be  no  valid  decision  without  hearing  both  parties.  The  jury  found 
both  points  in  favour  of  the  plaintiff',  and  returned  a  verdict  for  him  for  the  amount 
claimed  ;  upon  which  leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Talfourd,  Serjt.,  in  last  Michaelmas  Term,  obtained  a  rule  accordingly,  against 
which 

Whateley  and  J.  W.  Smith  now  .shewed  cause.  The  jury  have,  by  their  finding, 
decided  this  case  in  favour  of  the  plaintiff.  They  have  found  that  Walker  was  not 
a  professional  jockey,  and  that  Giles,  the  steward,  had  not  finally  decided  the  question  ; 
nor  had  the  latter  done  so,  for  he  had  not  heard  the  parties.  He  had  never  decided 
in  the  proper  sense  of  the  term,  that  is,  upon  a  hearing ;  although  he  took  upon 
himself,  on  the  strength  of  the  opinion  he  had  obtained,  to  pay  over  the  money  to  the 
owner  of  the  second  horse.  And  the  point  reserved  for  the  consideration  of  [195] 
the  Court  is  merely  this,  whether  the  learned  Judge  was  authorized  to  leave  those 
questions  to  the  jury  ;  in  other  words,  whether  there  was  any  evidence  for  the  jury 
that  the  steward  did  not  finally  decide  the  point.  In  Evans:  v.  Pratt  (.3  Man.  &  G. 
759;  4  Scott,  N.  R.,  .382),  which  was  cited  on  moving  for  this  rule,  the  decision  of 
the  umpire  was  clearly  final ;  but  here  there  was  no  decision  at  all.  In  order  to  a 
decision,  there  must  be  a  point  for  adjudication  properly  brought  before  the  Judge, 
and  the  paities  must  be  heard  upon  it :  Brgina  v.  ^mith  (13  Law  J.,  N.  S.,  Q.  B.,  166). 

Talfourd,  Seijt.,  contr.\.  The  defendant  held  the  stakes  subject  to  the  explicit 
condition,  that  the  decision  of  the  steward  on  all  disputes  and  other  matters  relating 
to  the  race  should  be  final ;  and,  after  they  had  been  paid  over  by  his  order,  no 
question  as  to  his  decision  remained.  Where,  in  a  transaction  of  this  kind,  the  parties 
constitute  a  particular  individual  the  party  finally  to  decide  all  matters  between  them, 
they  are  bound  bj'  his  act,  and  cannot  inquire  how  far  the  proceedings  before  him 
were  of  a  judicial  character.  [Alderson,  B.  The  steward  of  a  race  cannot  hear 
evidence  on  oath  :  he  cannot  receive  affidavits  ;  where  is  the  objection  to  his  authority 
to  stopi]  His  decision  may  be  on  the  spot;  JValmsley  v:  Matthews;  (3  Man.  &  G.  133  ; 
3  Scott,  N.  R.  584) ;  and  it  could  never  be  intended  that  he  should  observe  the  same 
formalities  as  are  incident  to  solemn  legal  arbitrations.  [Alderson,  B.  The  learned 
Judge  could  not  have  reserved  the  point,  except  on  the  assumption  that  the  steward 
decided  in  fact,  though  erroneously.] 

Pollock,  C.  B.  The  rules  of  the  race  say  distinctly,  that  all  disputes,  and  other 
matters,  shall  be  decided  by  the  steward,  whose  decision  shall  be  final.  The  only 
point  [196]  reserved  is,  whether,  assuming  that  there  was  a  decision  of  the  steward 
in  fact,  it  was  or  was  not  so  regular  and  formal  as  to  make  it  valid  in  point  of  law. 
But  we  are  all  of  opinion,  that  the  decision  of  the  steward  in  fact  was  final,  and  the 
rule  will  therefore  be  absolute. 

Alderson,  B.  It  would  be  very  strange  to  say,  that  it  is  to  be  held,  that  all  the 
proceedings  before  the  steward  of  races  are  to  be  according  to  the  strict  rules  of  law ; 
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that  there  is  to  ho  a  point  regularly  raised  hefore  hira,  and  parties  heard  upon  it — T 
suppose  hy  counsel, — and  a  formal  decision  after  the  hearing.  It  would  next  be  said 
that  the  evidence  must  be  given  upon  oath.  The  truth  is,  the  parties  mean  that  the 
matter  shall  be  subject  to  the  decision  of  the  steward  ;  and  that,  if  he  decides  in  fact, 
that  shall  be  final 

RoLFE,  B.  I  am  of  the  same  opinion  ;  but  I  must  add,  that  it  does  not  appear 
upon  the  evidence  that  there  was  not  a  hearing  of  the  plaintifl'  before  the  decision 
was  given  :  and  it  surely  cannot  matter  that  the  question  as  to  the  jockey's  (jualifica- 
tion  was  argued  before  the  race  began  :   the  decision  was  not  until  the  following  day. 

Rule  absolute. 


[197]  WiNWOOD  V.  HouLT.  May  27,  1845.— A  rule  to  issue  execution  under 
1  it  i  Vict.  c.  110,  s.  18,  for  money  due  upon  an  award  and  the  Master's  allocatur, 
is  a  rule  nisi  only  in  the  first  instance.  And  semble,  that  such  a  rule  ought  to 
be  personally  served,  notwithstanding  that  the  award  and  allocatur,  together 
with  the  rule  making  the  order  of  reference  a  rule  of  Court,  have  been  personally 
served,  and  the  amount  demanded. 

[S.  C.  3  D.  &  L.  85  ;  9  Jur.  454.] 

This  was  a  rule  moved  with  a  view  to  issue  execution  under  1  &  2  Vict.  c.  110, 
s.  18,  which  called  upon  the  defendant  to  shew  cause  why  he  should  not  pay  to  the 
plaintiff  monej'  due  upon  an  award  and  the  Master's  allocatur  for  costs.  This  rule 
was  moved  on  an  affidavit  verifying  the  award,  and  which  stated  that  the  award  and 
allocatur,  together  with  the  rule  making  the  order  of  reference  a  rule  of  Court,  had 
been  personally  served  on  the  defendant,  and  the  amount  duly  demanded.  The  rule 
of  Court  did  not  express  the  amount  payable  under  the  award.  One  question  made 
on  moving  for  the  rule  was,  whether  it  should  be  a  rule  absolute  in  the  first  instance 
or  a  rule  nisi  only.  [Pollock,  C  B.  The  application  is  to  turn  an  award  into  a 
judgment,  so  as  to  issue  execution.  As  there  may  be  some  objection  made  to  it,  we 
think  it  ought  to  be  a  rule  to  shew  cause.] 

Strceten,  on  now  moving  to  make  the  rule  absolute,  stated  that  there  had  not 
been  personal  service  of  the  rule  nisi,  but  that  a  copy  of  it  had  been  delivered  to  the 
defendant's  wife  at  his  residence,  and  the  original  rule  shewn  to  her.  [Alderson,  B. 
Ought  not  the  lule  to  have  Ijeen  served  personally ?]  The  cases  on  this  subject  are 
somewhat  inconsistent.  Undoubtedly,  in  Jordan  v.  Benvick  (1  Dowl.  P.  C,  N.  S.,  271), 
Patteson,  J.,  appeared  to  be  of  opinion,  that,  as  this  was  a  new  practice  introduced 
in  lieu  of  an  att;ichnicnt,  the  rule  ought  to  be  served  peisonally  ;  but  that  case  may 
be  distinguished  on  the  grotnid  that  there  had  been  no  personal  service  of  the  award 
and  allocatiu'  in  the  first  instance,  or  anything  to  bring  the  award  to  the  personal 
[198]  knowledge  of  the  defendant,  whereas  here  the  award  and  allocatur  had  been 
personally  served  upon  him,  and  a  demand  made  of  the  amount.  Besides,  in  the  more 
recent  case  of  Dvc  d.  Moody  v.  S(]uire  (2  Dowl  P.  C,  N.  S.,  327),  Wightman,  J.,  was 
of  opinion  that  it  was  not  neces.sai'y  to  go  through  the  same  foims  which  were  neces- 
sary in  cases  of  attachment.  In  ll'ihon  v.  Foder  (12  l^aw  J.,  N.  S.,  C.  P.  330), 
Tindal,  C.  J  ,  said,  "There  must  be  fair  ground  for  supposing  that  the  defendant  has 
seen  the  awaixl,  and  is  aware  of  its  contents."  [Alderson,  B.  ■  Here  there  is  every 
reason  to  believe  that  you  can  serve  the  defendant  personally,  for  it  appears  that  you 
know  where  he  resides.  Piatt,  B.  Is  not  this  like  the  case  of  an  attachment?  If  so, 
it  ought  to  be  served  personally.]  In  the  recent  case  of  Ilaiokiiiif  v.  Benton  (2  Dowl. 
&  L.  465),  Patteson,  J.,  appears  to  have  been  of  opinion  that  the  same  strictness  of 
service  as  that  required  in  cases  of  attachment  was  not  in  all  cases  necessary.  And 
where  there  has  been  personal  service  of  the  award  and  allocatur,  personal  service  of 
the  rule  caiuiot  be  necessary. 

Aldkkson,  B.     You  had  better  enlarge  your  rule,  and  serve  it  personally. 

RoLFK,  B.,  and  Platt,  B.,  concurred. 

Rule  enlarged. 
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[199]  Davey  v.  Warnk.  May  29,  1845.— A  surveyor  appointed  under  the  Metro- 
politan Paving  Act,  57  Geo.  3,  c.  29,  has  no  right,  under  the  75th  section  of  the 
act,  to  remove  a  ladder  placed  against  a  house  for  the  purpose  of  whitewash- 
ing it,  for  that  section  applies  only  to  the  erection  of  hoards  or  scaffoldings,  or  to 
the  placing  of  posts,  bars,  rails,  or  boards,  by  which  an  inclosure  is  made. — A 
license  granted  by  the  surveyor  under  that  section,  to  erect  a  hoard  or  scaffolding, 
&c.,  on  the  footway  of  No.  14  Porter- street,  was  held  not  to  authorize  the  licensee 
to  erect  one  in  another  street  or  court,  although  it  formed  one  of  the  sides  of  the 
house  in  Porter-street. — Where  an  act  provided  that  a  pl.iintiff  should  not  recover 
in  any  action  for  anything  done  in  pursuance  of  the  act,  unless  twenty -one  days' 
notice  of  action  should  be  given — Held,  that  the  defendant  must  plead  the  want 
of  such  notice,  or  he  could  not  avail  himself  of  it. 

[S.  C.  15  L.  J.  Ex.  253.] 

Trespass  for  seizing  and  taking  divers  goods  and  chattels,  to  wit,  three  ladders, 
one  scaffold  hoard,  one  pail,  one  brush,  and  four  cords,  of  the  plaintiff,  whereby  he 
the  said  plaintiff  was  prevented  from  completing  a  contract  for  repairing,  plastering, 
and  colouring  a  house,  and  thereby  lost  the  gains  and  profits  which  he  otherwise 
would  have  acquired.  The  defendant  pleaded,  first,  as  to  the  said  trespasses  in  the 
declaration  mentioned,  so  far  as  they  related  to  two  of  the  said  ladders,  and  to  the 
said  cords,  that,  after  the  making  and  passing  of  a  certain  act  of  Parliament  made  and 
passed  in  the  23  Geo.  3,  intituled  "An  Act  for  better  paving,  cleansing,  and  lighting 
the  parish  of  St.  Anne,  and  such  part  of  Cock-lane  as  lies  in  the  parish  of  St.  Martin-in- 
the-Fields,  within  the  liberty  of  Westminster,  and  for  removing  and  preventing 
nuisances  therein,"  and  after  the  making  and  passing  of  another  act  of  Parliament  of 
the  57  Geo.  3,  intituled  "  An  Act  for  better  paving,  improving,  and  regulating  the 
streets  of  the  metropolis,  and  removing  and  preventing  nuisances  and  obstructions 
therein,"  and  before  the  said  time  when,  &c.  in  the  declaiation  mentioned,  and  on  the 
second  Thursday  in  the  month  of  February,  a.d.  1843,  to  wit,  on  the  9th  day  of 
Februarj',  in  the  year  last  aforesaid,  the  inhabitants  of  the  said  parish  of  St.  Anne, 
Westminster,  then  having  a  right  to  assemble  in  the  vestry  of  the  said  parish,  did, 
according  to  the  power  and  authority  by  the  said  first-mentioned  act  of  Parliament 
given,  assemble  and  meet  in  the  vestry  room  of  the  said  parish,  between  the  hours  of 
ten  in  the  morning  and  two  in  the  afternoon  of  the  said  last-mentioned  day,  and  did 
then  and  there  [200]  elect  and  appoint  twenty-one  persons,  namely,  Henry  Williams, 
&c.  (setting  out  the  names),  the  same  then  being  householders  and  resident  in  the  said 
parish,  and  assessed  to  and  paying  their  respective  shares  of  the  rates  'or  assessments 
made  by  virtue  of  the  first-mentioned  act,  to  be  a  committee  for  the  better  and  more 
effectually  carrj'ing  the  said  first-mentioned  act  into  execution.  And  the  defendant 
further  says,  that,  at  and  always  from  the  time  of  the  passing  of  the  .said  secondly- 
mentioned  act,  the  said  parish  of  St.  Anne  was,  and  yet  is,  included  within  the  opera- 
tion of  the  said  secondly-mentioned  act.  And  the  defendant  further  says,  that,  after 
the  said  appointment  of  the  said  twenty-one  persons  to  be  commissioners  as  aforesaid, 
for  the  purposes  aforesaid,  and  while  they  were  such  commissioners,  and  after  the 
making  of  the  secondly-mentioned  act,  and  before  the  said  time  when,  &c.  in  the 
declaration  mentioned,  to  wit,  on  the  1 0th  day  of  February,  a.d.  1843,  there  then 
being  no  surveyor  or  surveyors  of  the  pavements  within  the  said  parish  of  St.  Anne, 
the  said  commissioners,  then  being  the  persons  having  the  control  of  the  pavements  of 
the  said  parish,  so  included  as  aforesaid,  and  having  then  first  duly  taken  and  sub- 
scribed the  oath  required  by  the  said  first-mentioned  act  to  be  taken  by  the  committee- 
men or  commissioners,  according  to  the  first^mentioned  act,  did,  at  a  certain  meeting 
of  the  said  commissioners,  then  by  them  holden  in  the  vestry-room  of  the  .said  parish, 
within  fourteen  daj^s  after  they  were  so  chosen,  according  to  the  power  and  authority 
given  to  them  by  the  said  secondly-mentioned  act  in  that  behalf  given,  duly  and 
legally  appoint  the  defendant  to  be  the  surveyor  of  the  pavements  within  the  said 
parish  of  St.  Anne,  he  the  defendant  then,  at  the  time  of  the  said  last- mentioned 
appointment,  being  a  competent  person  in  that  behalf,  and  a  housekeeper,  and  having 
an  otBce  within  the  said  parish  of  St.  Anne,  which  appointment  he  the  defendant  then 
accepted,  before  the  said  time  when,  &c.  in  the  declaration  [201]  mentioned,  to  wit, 
on  the  day  and  year  last  aforesaid.     And  the  defendant  fui  ther  says,  that,  at  the  time 
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of  the  last-mentioned  meeting,  and  at  the  respective  times  when  they  so  took  the  said 
oath,  and  so  appointed  the  defendant  to  be  such  surveyor,  the  said  commissioners  were 
each  of  them  resident  and  a  householder  in  the  said  parish  of  St.  Anne,  and  cissessed 
to  and  paying  his  share  of  the  rates  or  assessments  made  by  virtue  of  the  said  Hrst- 
mentioneii  act,  and  also  seised  and  possessed  of  real  and  personal  estate  together  of 
the  value  of  £i;000  over  and  above  debts  and  reprisals,  and  did  not  hold  any  office  of 
profit,  and  was  not  in  any  way  interested  or  concerned  in  any  contract  or  work  to  be 
done  in  or  about  the  execution  of  any  of  the  poweis  of  the  said  first-mentioned  act. 
And  the  defendant  further  says,  that,  under  and  by  virtue  of  the  said  last-mentioned 
appointment,  he  the  defendant  continued  to  be  and  was  the  surveyor  of  the  pavements 
within  the  said  parish  of  St.  Anne,  from  the  said  time  when  he  was  so  appointed  as  afore- 
said, up  to  and   until  and  at  and  after  the  said  time  when,  &c.  in  the  declaration 
mentioned.     And  the  defendant  further  says,  that,  after  his  said  appointment  as  such 
surveyor  of  the  pavements  aforesaid,  and  while  he  continued  such  surveyor  as  aforesaid, 
and  before  the  said  time  when,  &c.  in  the  declaration  mentioned,  to  wit,  on  the  day 
and  year  in  the  declaration  mentioned,  he  the  plaintifl'  did,  at  No.  14  Porter-street, 
being  a  house  fronting  a  street  called  Porter-street,  on  one  of  the  sides  of  the  said 
house,  and  fronting  Xewport-couit,  hereafter  mentioned,  on  one  of  the  other  sides  of 
the  said  house,  wrongfully  and  unlawfully,  for  the  purpose  of  using  the  same  in  doing 
some  plasterers'  work  at  the  said  house,  set  up  in  a  certain  public  place  in  the  said 
parish  of  St.  Anne,  and  within  the  jurisdiction  of  the  said  secondly-mentioned  act,  and 
within  the  jurisdiction  of  the  defendant  as  such  surveyor  as  aforesaid,  which  said 
public  place   then   was  called  [202]  Newport-court,  two  of  the  said  ladders  in  the 
declaration  mentioned,  and  then  so  set  up  the  same  there,  that  each  of  the  said  ladders 
was  so  then  and  there  set  up  in  the  manner  following,  that  is  to  say,  by  tieing  the  said 
two  ladders  together  with  the  cords  in  the  declaration  mentioned,  and  placing  the 
same,  so  tied,  against  the  said  No.  14  Portor-street,  in  such  a  manner  that  one  of  the 
said  ladders  then  stood  upon  the  ground  of  Newport-court  aforesaid,  and  was  prevented 
from  touching  the  said  No.  14  Porter-street,  by  reason  of  its  being  so  tied  to  the  other 
of  the  said  two  ladders ;  and  that  the  other  of  the  said  two  ladders  rested  against 
the  said  No.  14  Porter-street,  and  was  supported  and  prevented  from  touching  the 
ground  by  the  first-mentioned  of  the  said  two  ladders,  contrary  to  the  form  of  the 
said  secondly-mentioned  act;  and  then  wrongfully  and  unlawfully,  and  contrary  to  the 
form  of  the  said  secondly-mentioned  act,  contitmed  the  said  two  ladders  so  wrongfully 
set  up  in  the  said  public  place  as  aforesaid,  until  the  defendant,  at  the  said  time  when, 
&c.  in  the  declaration  mentioned,  then  and  still  being  the  surveyor  of  the  pavements 
within  the  said  parish  for  the  time  being,  as  such  surveyor,  in  pursuance  of  the  said 
secondly-mentioned  act,  in  order  to  pull  down  and  remove  the  same  two  ladders  and 
cords,  seized  and  took  the  said  two  ladders,  and  the  .said  cords  by  which  the  same 
were  so  tied  as  aforesaid,  and  then  pulled  down,  and  removed,  and  carried  away  the 
same  to  a  convenient  place,  and  there  kept  the  same  until  the  defendant  did,  at  the 
request  of  the  plaintift',  restore  the  said  two  ladders  and  cords  to  the  plaintitt",  doing 
no  unnecessary  damage  to  the  plaintitt'  on  the  occasion  aforesaid.     And  the  defendant 
further  says,  that  he  was  not,  at  the  time  of  his  said  appointment  to  the  office  of 
surveyor  of  the  pavements,  as  aforesaid,   nor  after  such  appointment,  at  any  time 
before  or  at  the  said  time  when,  &c.  in  the  declaration  mentioneil,  did  [203]  he  become, 
a  commissioner  or  a  trustee  or  a  person  having  the  control  of  the  pavements  of  the 
said  parish  of  St.  Anne,  by  virtue  of  the  said  first-mentioned  act,  or  any  other  local 
act  or  acts  of  Parliament,  or  otherwise,  nor  a  pavior,  or  mason,  or  dealer  in  stones  ;  and 
that  he  had  not,  at  the  time  of  such  appointment  as  aforesaid,  or  at  any  time  afterwards 
before  or  at  the  .said  time  when,  &c.  in  the  declaration  nienti(;Tied,  any  share  or  interest 
in  any  employment  or  contr'act  for  the  pavement,  or  reparation  of  the  pavement,  of 
the  said  parish  of  St.  Airne,  nor  in  any  other  public  works  under  the  said  commis- 
siorrers,  being  the  persorrs  having  such   contr-ol  as  aforesaid   alone ;  and  that  he  the 
defendant  did  not  before  or  at  the  said  time  when,  &c.  in  the  declaration  meirtioned, 
cease  to  be  a  housekeeper,  or  to  have  an  ottice  within  the  said  p.arish  of  St.  Arrne,  nor 
otherwise  become  disqualified  by  virtue  of  the  said  secorrdly-mentioired  act. 

There  was  another  plea  to  the  same  eflect,  justifyirrg  the  removal  of  the  other  of 
the  ladders  in  the  dcclaratiorr  mentioned,  at  a  hoirso  No.  15  Porter-str-eet. 

As  to  the  pail,  &e.  the  deferrdant  pleaded  payment  of  40s.  irrto  Court,  arrd  no 
damages  ultra. 

Ex.  Div.  IX.— 1.5 


450  DAVEY    V.   WARNE  14  M.  &  W.  204. 

To  the  first  plea  the  plaintiff  replied,  that  the  said  two  ladders,  so  tied  with  the 
said  cords,  were,  just  before  the  said  time  when,  &c.,  to  wit,  on  the  day  and  year  in 
the  declaration  mentioned,  necessarily  and  properly  set  up,  as  therein  mentioned,  for 
the  purpose  of  doing  plasterers'  work  to  and  repairing  the  said  house,  No.  14  Porter- 
street,  by  the  leave  and  license  in  writing,  before  the  setting  up  the  said  two  ladders, 
and  before  the  said  time  when,  &c.,  to  wit,  on  the  13th  day  of  December,  184.3,  had 
and  obtained  under  the  hand  of  the  defendant,  then  being  such  surveyor  as  aforesaid, 
for  the  purpose  of  doing  the  said  plasterers'  work,  and  repairing  the  said  house.  No.  14 
Porter-street,  which  said  license  then  specified  the  length  [204]  of  time  for  which  the 
said  ladders,  when  so  set  up,  might  be  continued,  to  wit,  for  two  daj's,  according  to 
the  form  of  the  statute  in  such  case  made  ;  and  at  the  said  time,  when,  &c.  the  said 
period  in  the  said  leave  and  license  specified  had  not  elapsed,  and  the  said  ladders 
were  then  necessarily  and  properly  set  up  for  the  purpose  aforesaid,  according  to  the 
said  leave  and  license.     Verification. 

The  replication  to  the  second  plea  was  in  the  same  terms,  as  to  the  other  ladder 
mentioned  in  the  declaration. 

To  the  third  plea,  the  plaintiff"  replied  damages  ultra,  upon  which  issue  was 
joined. 

The  rejoinders  to  the  replications  to  the  first  and  second  pleas  traversed  that  the 
said  ladders  were  set  up  by  the  leave  and  license  of  the  defendant  modo  et  forma : 
upon  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after  last  Michaelmas 
Term,  it  was  pi-oved  that,  a  ladder  having  been  set  up  by  the  plaintiff  on  the  footway 
in  Newport-court,  Westminster,  ag.iinst  the  wall  of  a  house.  No.  14  Porter-street,  and 
another  having  been  set  up  in  Poiter-street,  against  the  house  No.  15  in  that  street, 
they  were  both  (together  with  some  other  thing.s,  covered  by  the  payment  into  Court) 
removed  by  persons  acting  under  the  orders  of  the  defendant,  who  was  the  surveyor 
of  pavements  of  the  parish  of  St.  Anne,  within  which  the  houses  were  situated,  and 
who  was  duly  appointed  under  the  provisions  of  the  57  Geo.  3,  c.  29,  s.  2  (local  and 
personal).  Before  putting  up  the  ladders,  it  appeared  that  the  plaintiff  had  applied 
for  a  license  to  the  defendant  to  do  so,  and  that  the  following  license  was  accordingly 
granted  :— 

"Parish  of  St.  Anne,  Westminster. 

"I,  Edmund  Warne,  being  the  surveyor  of  pavements  for  the  parish  of  St.  Anne, 
Westminster,  do  grant  Mr.  [205]  Davey,  of  11  Pi'inces-row,  this  license  to  erect 
ladders  on  the  footway  of  No.  14  Porter-street. 

"This  license  is  granted  by  me,  the  said  survej^or,  for  two  days  ;  and  as  soon  as 

the  work  is  completed,  the  said  — Davey  must  give  notice  in  writing  thereof  to  the 

surveyor  of  pavements  for  the  time  being  of  the  said  parish,  in  order  that  the  paving 
and  other  property  displaced  or  injured  may  be  restored  by  proper  workmen  under 
his  direction,  the  expense  of  which  being  ascertained,  the  balance  (if  anv)  of  the 
deposit  money  is  to  be  returned  to  him  the  said Davey. 

"  This  license  will  be  void,  and  subject  the  persons  to  whom  it  is  granted  to 

penalties,  for  violations  of  the  law,  if  he  or  they  at  an}'  time  neglect  to  form  a  board 
or  platform,  and  rails  for  foot-passengers  round  such  board,  and  cause  the  same  to  be 
lighted  from  sunset  to  sunrise  ;  or  if  he  or  they  neglect  to  paint  the  scaffold-poles  and 
ladder  white  at  least  eight  feet  from  the  ground  upwards,  if  required  so  to  do  ;  or  if 
the  platform  and  paving  adjoining  thereto  be  not  kept  clean  and  free  from  rubbish 
or  other  obstruction.  "EDMUND  Warne." 

In  pursuance  of  this  license,  ladders  were  put  up  in  the  manner  mentioned  in  the 
pleas  ;  but  the  defendant,  conceiving  that  they  were  put  up  in  places  and  in  a  manner 
not  warranted  by  the  license,  ordered  them  to  be  removed,  and  they  were  accordingly 
removed.  At  the  trial,  it  was  contended  for  the  plaintiff,  that  the  ladder  set  up 
against  the  house  No.  14  Porter-street,  was,  at  all  events,  within  the  meaning  of  the 
license,  which  must  be  taken  to  authorize  the  putting  it  up  against  any  part  of  the 
house,  whether  upon  the  side  in  Porter-street,  or  upon  that  in  Newport-court.  On  the 
other  hand,  the  defendant's  counsel  contended  that  the  license  was  to  be  construed 
strictly,  and  could  only  authorize  the  setting  up  the  ladder  in  Porter-[206]-street, 
against  the  house  No.   14.     They  also  contended  that  the  defendant  was  entitled  to 
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notice  of  action  under  the  132nd  section  of  the  local  act,  and,  the  notice  given  being 
insuflicient,  that  the  defendant  was  entitled  to  succeed  on  that  ground,  although  he 
had  not  pleaded  the  want  of  such  notice.  The  learned  Judge  was  of  opinion  that 
the  license  did  not  warrant  the  putting  up  the  ladder  either  in  Newport-court,  against 
the  house  Xo.  14  Porter-street,  nor  in  Porter-street,  against  the  house  No  15,  and 
the  jury,  under  his  lordship's  direction,  found  a  verdict  for  the  defendaut. 

Hunifrey,  in  Hilary  Term  last,  obtained  a  rule  for  a  new  trial,  on  the  ground  of 
misdirection,  or  for  judgment  non  obstante  veredicto  upon  the  first  and  second  issues. 

Jervis  (jMonteith  with  him)  now  shewed  cause.  The  direction  of  the  learned 
Judge  was  perfectly  right.  The  first  question  arises  on  the  construction  of  the  75th 
section  of  the  Metropolitan  Paving  Act,  57  Geo.  3,  c.  xxix.,  which  enact.s,  "  that  no 
person  or  persons  whomsoever  shall  erect,  place,  set  up,  or  build,  in  any  street  or 
other  public  place,  in  any  parochial  or  other  district  within  the  jurisdiction  of  this 
act,  at  any  time  or  times  hereafter,  any  hoard  or  scaffolding,  or  place  or  erect  any 
posts,  bars,  rails,  boards,  or  other  thing  by  way  of  inclosure,  for  the  purpose  of  making 
mortar,  or  of  depositing  or  sifting,  screening  or  slacking  any  bricks,  stone,  lime,  sand, 
or  any  other  materials  for  building  or  repairing  any  house  or  other  tenement  or  erec- 
tion, or  for  other  works,  or  for  any  other  puiijose,  without  leave  or  license  first  had 
and  obtained  under  the  hand  of  the  surveyor,"  &c.  A  license  granted  under  this  act 
must  be  construed  strictly  for  the  benefit  of  the  public  ;  and  it  is  clear  that  this  license 
only  authorized  the  plaiutiflf  to  erect  a  ladder  against  the  house  No.  14  Porter-street. 
The  ladder  must  be  placed  in  Porter-street,  [207]  and  the  plaintiff  was  not  justified 
in  placing  the  ladder  in  Newport-court,  though  it  were  placed  against  the  back  of 
the  house,  14  Porter-street.  [Alderson,  B.  If  this  were  a  question  of  erecting  a 
hoard,  it  might  stop  up  the  thoroughfare  altogether,  if  placed  in  Newport-court.] 
The  act  saj's  j'ou  shall  not  erect,  set  up,  or  build  any  hoard  or  scaffolding,  or  place 
or  erect  any  posis,  bars,  rails,  boards,  or  other  thing  by  way  of  inclosure,  for  the 
purpose  of  making  mortar,  &c.,  without  the  license  of  the  surveyor.  Now  here  the 
plaintiff  had  no  license  to  erect  a  ladder,  except  in  Porter-street,  against  the  house 
No.  14.  [Rolfe,  B.  I  ihink  the  passage  should  be  read,  making  a  parenthesis, 
beginning  with  the  words  "by  way  of  inclosure,"  and  ending  with  the  word 
"  materials."  It  is,  that  you  shall  not  erect  or  build  any  hoard  or  scaffolding,  or  place 
or  erect  anj'  posts,  &c.,  for  building  or  repairing  any  house,  or  for  other  works,  by 
which  an  inclosure  is  made.]  Secondly,  the  same  act,  by  the  132nd  section,  requires 
a  notice  to  be  given  twenty-one  days  before  the  commencement  of  the  action,  for 
anything  done  in  pursuance  of  the  act,  .signed  by  the  attorney  for  the  plaintiff;  and 
it  enacts,  that  no  such  person  shall  recover  in  any  such  action  unless  such  notice  shall 
have  been  given.  No  such  notice  has  been  given  here,  for  the  notice  which  was  given 
was  not  signed  by  the  attorney,  but  by  the  plaintift' himself.  [Alderson,  B.  In  order 
to  take  advantage  of  the  want  of  notice  ought  you  not  to  have  pleaded  it?]  No,  it 
is  contended  that  the  act  requires  tliat  notice  should  be  shewn  to  have  been  given  in 
every  case,  whether  the  want  of  it  be  pleaded  or  not :  JVai/staffe  v.  S/iaipc  (3  M.  & 
W.  521),  JFilh  V.  LaiKjridije  (5  Ad.  &  E.  383;  6  Nev.  &  M.  831).  Lastly,  the  license 
given  in  evidence  did  not  support  the  replication  to  the  first  and  second  pleas. 

[208]  Humfrey  and  Corrie,  in  support  of  the  rule.  First,  no  license  was  necessary 
here,  for  the  words  of  the  75th  section  do  not  apply  to  a  ladder  put  up  for  the  purpose 
of  whitewashing  a  house,  but  only  to  cases  where  iuclosures  are  made.  The  words 
"by  way  of  inclosure"  govern  the  whole  sentence.  [Alderson,  B.  It  means  to  fix 
something  on  the  spot ;  not  merely  to  place  it  there  for  a  moment.  If  it  were  other- 
wise, a  person  could  not  put  up  a  fire-escape  without  a  license.]  The  placing  of  a 
ladder  is  clearly  not  included  among  the  things  prohibited  by  the  75th  section,  which 
speaks  of  the  erection  of  a  hoard  or  scaffolding,  or  the  putting  up  of  posts  or  bars 
by  way  of  inclosure.  If  the  defendant's  construction  be  correct,  it  would  be  almost 
impossible  for  a  window  to  be  cleaned  without  a  license.  Therefore  the  first  and 
second  pleas  are  not  a  sufficient  justification  for  taking  away  the  ladders.  Secondlj', 
this  license,  if  one  were  necessary,  did  justify  the  placing  of  the  ladder  in  Newport- 
court.  The  words  "No.  14  Porter-street"  are  descriptive  of  the  house,  and  were 
sufficient  to  entitle  the  plaintiff  to  place  his  ladder  against  any  part  of  the  house,  or 
on  any  side  of  it.  Thirdly,  the  defendant  caiuiot  take  advantage  of  the  want  of  notice 
without  pleading  it.  In  the  case  of  IVar/slaffc  v.  Shaipe  (3  M.  &  \V.  521),  the  language 
of  the  act  was  very  much  stronger  than  the  present:  it  was  thereby  enacted,  that 
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"  no  apothecary  shall  recover  any  charges  made  by  him,  in  any  court  of  law,  unless 
such  apothecary  shall  prove  on  the  trial "  that  he  was  in  practice  before  the  day  when 
the  act  passed,  or  had  obtained  his  certificate.  But  the  words  of  this  act  only  require 
the  notice  to  be  given,  leaving  the  question  whether  it  has  been  given  or  not  to  be 
properly  raised  by  the  pleadings,  and  does  not  require  it  to  be  proved  whether  it  is 
a  matter  in  issue  or  not  Even  in  JVngsfaffe  v.  Sharpe,  [209]  the  Court  entertained 
great  doubt  upon  the  point,  notwithstanding  the  strong  words  of  that  statute.  But 
here  there  are  no  such  words ;  and  therefore  no  advantage  can  be  taken  of  the  want 
of  notice,  unless  it  be  specially  pleaded. 

Alderson,  B.  It  appears  to  me  that  the  act  extends  to  inclosures  only.  It 
extends  to  hoards  and  scaffoldings,  eo  nomine,  and  to  other  matters,  if  they  are 
inclosures.  With  respect  to  the  other  question,  as  to  the  notice  of  action,  we  are  of 
opinion  that  the  want  of  it  ought  to  have  been  pleaded  as  a  defence  to  the  action.  It 
is  an  important  point ;  but  I  do  not  enteitain  any  doubt  about  it.  On  the  other 
point,  we  have  no  doubt  that  the  opinion  of  the  Lord  Chief  Baron  was  correct  as  to 
the  meaning  of  the  license,  and  that  it  did  not  extend  to  Newport-court ;  for,  if  this 
had  been  a  hoard  or  scaffolding,  the  public  might  have  been  altogether  excluded  by  it 
from  passing  along  Newport>court.  These  notices  ought  to  be  strictly  construed,  for 
the  good  of  the  public. 

Rule  absolute  for  judgment  non  obstante  veredicto  on  the  first  and  second  issues. 

[210]  Jeffreys  v.  Evans  and  Others.  June  4,  1845. — It  is  no  answer  to  an 
action  on  a  promissory  note,  that  it  was  given  on  account  of  an  attorney's  bill, 
not  delivered,  pursuant  to  6  efe  7  Vict.  c.  73,  before  action  brought. 

[S.  C.  3  D.  &  L.  52  ;  14  L.  J.  Ex.  363.     Applied,  Thomas  v.  Cross,  1864,  5  N.  R.  148  ; 
10  Jur.  (N.  S.)  1163;  11  L.  T.  430;  13  W.  R.  166] 

Assumpsit  on  a  promissory  note  for  £S0,  made  by  the  defendants,  payable  to  the 
plaintiff  or  his  order,  with  interest,  three  months  after  date.  There  was  also  a  count 
on  an  account  stated. 

Plea,  as  to  the  cause  of  action  in  the  first  count  mentioned,  so  far  as  it  relates  to 
£60,  parcel  of  the  money  in  the  first  count  mentioned,  and  to  the  said  interest  upon 
the  said  sum  of  £60,  and  as  to  £60,  parcel  of  the  money  in  the  last  count  mentioned  ; 
that  before  and  at  the  time  of  making  the  said  note  in  the  first  count  mentioned,  to 
wit,  on  the  day  in  the  said  first  count  in  that  behalf  mentioned,  the  plaintifl'  was,  and 
at  the  time  of  the  commencement  of  this  suit  also  was,  an  attorney  of  the  court  of 
our  lady  the  Queen  before  the  Queen  herself,  and  as  such  attorney  was,  before  and 
at  the  time  of  the  making  of  the  said  note,  employed  by  the  said  Thomas  Evans  to 
do  certain  business  for  him  the  said  Thomas  Evans,  and  to  make  disbursements  for 
the  said  business,  for  reward  to  the  plaintiff'  in  that  behalf,  on  the  sole  account  of  him 
the  said  T.  Evans ;  and  further,  that  the  said  note  in  the  first  count  mentioned,  as 
far  as  relates  to  the  sum  of  £60  and  the  interest  thereon,  in  the  introductory  part 
of  this  plea  mentioned,  was  so  as  in  the  first  count  mentioned  made  by  the  defendants, 
and  taken  by  the  plaintiff",  for  and  on  account  of  the  fees,  charges,  and  disbursements 
that  were  then  and  thereafter  did  become  due  and  payable  from  and  by  the  said 
T.  Evans  to  the  plaintiff  for  the  said  business,  and  for  no  other  consideration  what- 
ever ;  and  further,  that  after  the  making  and  passing  of  an  act  of  Parliament  made 
and  passed  in  the  session  of  Parliament  holden  in  the  6th  &  7th  years  of  the  reign  of 
our  lady  the  now  Queen,  intituled,  "An  act  for  consolidating  and  amending  several 
of  the  [211]  laws  relating  to  attorneys  and  solicitors  practising  in  England  and 
Wales,"  to  wit,  on  the  7th  day  of  June,  1844,  the  plaintiff'  commenced  this  action, 
contrary  to  the  form  of  the  said  statute,  without  having,  one  calendar  month  before 
the  commencement  of  this  suit,  delivered  to  the  defendant  T.  Evans,  the  party  to  be 
charged  therewith,  or  sent  by  the  post  to,  or  left  for  the  said  T.  Evans  at  his  counting- 
house,  office  of  business,  dwelling-house,  or  last  known  place  of  abode,  a  bill  of  the 
said  fees,  charges,  and  disbursements,  or  of  any  or  either  of  them,  or  any  part  thereof, 
subscribed  with  the  proper  hand  of  the  plaintiff',  or  inclosed  in  or  accompanied  by  a 
letter  subscribed  with  the  proper  hand  of  the  plaintiff',  referring  to  such  bill,  as  was 
and  is  required  by  the  statute  in  such  case  made  and  provided  ;  and  further,  that  the 
said  account  in  the  said  last  count  mentioned,  so  far  as  relates  to  the  said  sum  of  £60, 


UM  &W.  212.  WRIGHTSON    V.  MACAULAY  453 

|wrcel  of  the  sum  therein  mentioned,  was  st»ited  of  and  conceiin"n<(  the  said  sum  of 
£60,  parcel  of  the  money  in  the  first  eount  mentioned,  after  the  same  had  become 
due  and  payal)le  according  to  the  tenor  and  effect  of  the  said  note,  and  of  and  concern- 
ing no  otlier^money  whatsoever  ;  which  said  sum  of  £60,  parcel  of  the  money  in  the  first 
count  mentioned,  was  and  is  the  same  as  the  sum  of  £60,  parcel  of  the  money  in  the 
last  count  mentioned  ;  and  further,  that  there  never  was  any  consideration,  value, 
purpose,  or  reason  for  the  defendants,  or  anj'  or  either  of  them,  making  the  said  note, 
so  far  as  the  same  relates  to  the  said  sum  of  £60  and  the  said  interest  thereon,  or 
pajn'ng  or  agreeing  to  pay  the  last-mentioned  sum  and  interest,  or  any  part  thereof, 
except  as  in  this  plea  aforesaid.     Verification 

Special  demurrer,  and  joinder.  The  principal  ground  of  demurrer  was,  that  it  is 
no  answer  to  an  action  on  a  promissory  note  or  an  account  stated,  which  are  indepen- 
dent causes  of  action,  that  the  note  was  given  or  the  account  [212]  stated  in  respect 
of  an  attorney's  bill  not  previously  delivered  pursuant  to  the  statute. 

E.  V.  Williams,  in  support  of  the  demurrer,  was  stopped  by  the  Court :  Parke,  I!., 
observing — "If,  instead  of  giving  a  promissory  note,  the  defendants  had  paid  the 
money,  could  they  have  recovered  it  backl  If  not,  the  plea  is  no  defence  to  the 
action  on  the  note."     The  Court  accordingly  called  on 

Lush,  for  the  defendant.  This  is  a  defence  which,  under  the  6  &  7  Vict.  e.  73, 
s.  37,  the  party  may  set  up  at  any  time  before  the  bill  is  actuallj'  paid.  The  delivery 
of  the  note  does  not  per  se  amount  to  payment ;  and  when  it  becomes  due  and  is 
dishonoured,  the  attorney  must  revert  to  the  original  consideration  for  which  it  was 
given.  The  37th  section  enacts,  that  "from  and  after  the  passing  of  this  act,  no 
attorne}'  or  solicitor,  nor  any  executor  or  administrator,  or  assignee  of  any  attorney 
or  solicitor,  shall  commence  or  maintain  any  action  or  suit  for  the  recovery  of  any 
fees,  charges,  or  disbursements  for  any  business  done  hy  such  attorney  or  solicitor, 
until  the  expiration  of  one  month  after  such  attorney  or  solicitor,  executor,  adminis- 
trator, or  assignee  of  such  attorney  or  solicitor,  shall  have  delivered  unto  the  party 
to  be  charged  therewith,  or  sent  by  the  post  to,  or  left  for  him  at  his  counting-house, 
office  of  business,  dwelling-house,  or  last  known  place  of  abode,  a  bill  of  such  fees, 
charges,  or  disbursements,  and  which  shall  either  be  subscribed  by  the  proper  hand  of 
such  attorney  or  solicitor,"  &c.  &c.  [Parke,  B.  You  seek  to  add  the  words — "nor 
shall  commence  or  maintain  any  action  upon  any  bond,  bill,  note,  &c.  given  by  way  of 
payment  for  such  fees,"  &c.]  The  present  plaintiff  is  in  reality  maintaining  an  action 
for  his  fees  charges,  and  disbursements.  [Pollock,  C.  B.  No  ;  he  is  only  suing  on 
the  security  given  to  him,  and  which  must  be  considered  as  hav[213]-ing  been  given 
in  discharge  of  so  much  of  his  bill.  When  the  bill  is  taxed,  and  the  whole  account 
taken,  the  amount  of  that  security  will  be  set  off.]  The  question  is  not  whether,  if 
the  defendant  paid  the  note,  he  could  recover  back  the  money  ;  but  whether  there 
has  not  been  a  failure  of  consideration,  by  reason  of  the  prohibition  of  the  statute, 
which  prevents  the  attorney  from  recovering  upon  it.  It  seems  to  be  analogous  to 
the  case  of  an  insolvent  debtor  who  gives  a  promissory  note  for  a  debt  inserted  in 
his  schedule  ;  that  would  be  a  defence  to  an  action  on  the  note,  although,  if  he  paid 
it,  he  could  not  recover  back  the  money."  [Parke,  B.  It  is  perfectly  clear  what  the 
statute  meant — to  protect  clients  if  they  chose  to  be  protected,  not  if  they  chose  to 
give  a  bond  or  bill  for  the  debt.  Pollock,  C.  B.  The  defendant,  instead  of  pleading 
to  the  action,  should  have  applied  to  tax  the  bill,  and  stay  proceedings  on  payment 
of  the  sum  found  due  on  taxation.] 

There  is  another  objection,  that  the  note  is  given  for  costs  incurred  or  to  be  incurred, 
and  thereby,  by  analogy  to  the  case  of  a  warrant  of  attorney,  is  void.  [Parke,  B.  That 
is  a  defence  only  as  to  part;  it  does  not  vitiate  the  contract.  Alderson,  B.  You  may 
shew  that  when  you  come  to  assess  the  damages.] 

Per  Curiam.     There  is  no  doubt  in  this  case  :  there  must  be 

Judgment  for  the  plaintiff. 

[214]  WiiKiiJTsoN  r.  Mac.vulay.  June  4,  1845. — A  testator  devised  real  estates 
to  his  son  and  heir-at-law,  Reginald  H  ,  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  remainder  to  his  daughters  in  fee;  and  for  default  of  such  issue,  to 
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is  nephew  Kcginald  11.,  for  life,  remainder  to  Kichard  H.,  son  of  his  said  nephew, 
3r  life,  remainder  to  his  fir.-5t  and  other  sons  in  tail ;  and  in  default  of  Kich.ird's 
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being  alive  at  his  father's  death,  or  in  case  of  his  being  alive  and  taking  an  estate 
under  the  will,  and  dying  without  issue  male,  then  to  the  use  of  the  male  heir 
who  should  be  in  possession  of  the  ancient  estate  at  M.,  belonging  to  the  H. 
family,  for  life,  and  to  his  first  and  other  sons  in  tail  ;  and,  for  default  of  a  male 
heir  being  in  possession  of  the  ancient  estate  at  M.,  or  in  default  of  issue  male  of 
such  male  heir,  then  to  the  use  of  the  testator's  own  right  heirs,  being  of  the 
name  of  Heber,  in  fee. — Reginald  H.,  the  son,  enjoyed  the  estate  for  life,  and 
died  without  issue  ;  then  lieginald  the  nephew,  and  Richard,  successively  enjoyed 
it  for  life,  and  the  latter  died  without  issue  ;  and  at  his  death  there  was  no  heir  of 
the  testator  existing  of  the  name  of  Heber : — Held,  that  the  ultimate  limitation 
in  fee  vested  on  the  death  of  the  testator,  in  his  son  and  heir-at-law,  Reginald  H. 

[S.  C.  15  L.  J.  Ex.  121  :  in  Equity,  4  Hare,  487.     Referred  to, 
Ughtfoot  V.  Maybery,  [1914]  A.  C.  786.] 

By  an  order  of  His  Honour  the  Vice-Chancellor,  Sir  James  Wigram,  bearing  date 
the  3rd  day  of  August,  1844,  the  following  case  was  directed  to  be  submitted  for  the 
opinion  of  the  Barons  of  Her  Majesty's  Court  of  Exchequer  : — 

The  Rev.  John  Heber  was  at  the  times  of  making  his  will  and  of  his  decease,  seised 
in  fee  simple  of  certain  freehold  estates  of  inheritance,  situate  in  the  parish  of  Buckden, 
in  the  county  of  York. 

At  the  date  of  the  will  of  the  said  John  Heber,  the  manors  of  East  and  West  Marton, 
and  divers  estates  in  the  parish  of  Marton,  which  for  a  great  number  of  years  had  been 
in  the  possession  of  the  elder  branch  of  the  Heber  family,  were  then  vested  in  Elizabeth 
Heber  for  life,  with  remainder  to  the  testator's  nephew,  Reginald  Heber,  (the  father  of 
the  defendant,  Mary  Macaulay),  for  life,  with  remainder  to  his  first  and  other  sons 
successively  in  tail  male,  with  divers  remainders  over ;  and  this  property  is  described 
by  the  Rev.  John  Heber,  in  his  will,  as  the  ancient  estate  at  Marton,  belonging  to  the 
Heber  family. 

The  Rev.  John  Heber  duly  signed  and  published  his  last  will  and  testament  in 
writing,  bearing  date  the  ■26th  day  of  June,  1775,  which  was  executed  and  attested 
in  the  manner  then  required  by  law  for  rendering  valid  devises  of  freehold  estates ; 
and  thereby  (amongst  other  things)  he  gave  and  devised  all  his  freehold  messuages, 
lands,  tenements,  and  hereditaments,  with  their  appurtenances,  situ-[215]-ate  and 
being  at  Marton,  Buckden,  and  elsewhere,  which  he  then  was  or  thereafter  should  or 
might  be  seised  of,  with  their  appurtenances,  to  the  Honourable  Sir  George  Cayley, 
Bart.,  Reginald  Heber,  his  nephew,  and  Cuthbert  Allanson,  and  the  survivors  and 
survivor  of  them,  and  the  heirs  of  such  survivor,  to  the  use  of  his  son  Reginald  Heber, 
and  his  assigns,  for  and  during  the  term  of  his  natural  life,  without  impeachment  of 
or  for  any  manner  of  waste ;  and  from  and  after  the  determination  of  that  estate,  to 
the  use  of  them  the  said  Sir  Geoi'ge  Cayley,  Reginald  Heber  his  nephew,  and  Cuthbert 
Allanson,  their  heirs  and  assigns,  foi'  and  during  the  natural  life  of  his  said  son  Regin.ald, 
[upon  trust  to  support  contingent  remainders] ;  and  from  and  after  the  decease  of  his 
said  son  Reginald  Heber,  then  to  the  use  and  behoof  of  the  first  son  of  the  body  of 
the  said  Reginald  Heber  his  son,  on  the  body  of  Mary  his  then  wife,  or  any  thereafter 
taken  wife,  to  be  begotten,  and  the  heirs  male  of  the  body  of  such  first  son  lawfully 
issuing;  and  for  default  of  such  issue,  to  the  second,  third,  fourth,  fifth,  sixth,  seventh, 
and  all  and  every  other  son  and  sons  of  the  body  of  his  said  son  Reginald,  on  the  body 
of  his  then  present,  or  any  other  after-taken  wife,  to  be  begotten  severally,  successively, 
and  in  remainder,  [in  tail  male] ;  and  for  default  of  such  issue,  to  the  use  and  behoof 
of  such  of  the  daughter  and  daughters,  if  more  than  one,  of  the  body  of  the  said 
Reginald  Heber  on  the  body  of  the  sai  I  Mary  his  then  wife,  or  of  any  thereafter 
taken  wife,  to  be  begotten,  as  should  be  living  at  the  time  of  his  decease,  or  should 
be  born  in  due  time  afterwards,  and  the  heirs  and  assigns  of  such  daughter  and 
daughters  respectivel}',  if  more  than  one,  as  tenants  in  common  ;  and  in  default  of 
such  issue,  male  and  female,  of  the  body  of  his  said  son  on  the  body  of  his  then 
present  or  any  thereafter  taken  wife,  begotten  or  to  be  begotten,  then  to  the  use  and 
iaehoof  of  his  said  [216]  nephew  Reginald  Heber,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for  any  manner  of  waste  ;  and 
from  and  after  the  determination  of  that  estate,  to  the  use  of  them  the  said  Sir  George 
Cayley,  Reginald  Heber  his  nephew,  and  Cuthbert  Allanson,  their  heirs  and  assigns, 
for  and  during  the  natural  life  of  his  said  nephew  Reginald  Heber,  [upon  trust  to 
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support  contingent  remainders] ;  and  after  the  decease  of  his  said  nephew  Keginald 
Heber,  then  to  the  use  and  behoof  of  Richard  Heber,  son  of  the  said  Reginald  Heber. 
his  nephew,  if  he  should  be  living  at  his  father's  decease,  for  and  during  the  term  of 
his  natural  life,  without  impeachment  of  waste;  and  after  the  determination  of  that 
estate,  to  the  use  of  them  the  said  Sir  George  Cayley,  Reginald  Heber  his  nephew, 
and  Cuthbert  Allanson,  their  heirs  and  assigns,  for  and  during  the  natural  life  of  the 
said  Richard  Heber,  son  of  his  said  nephew,  [upon  trust  to  support  contingent 
remainders] ;  and  from  and  after  the  decease  of  the  said  Richard  Heber,  the  son  of 
his  said  nephew  Reginald  Heber,  then  to  and  for  the  use  of  the  first  son  of  the  bod}' 
of  the  said  Richard  Heber  lawfully  to  be  begotten,  and  the  heirs  male  of  the  body  of 
such  first  son  lawfully  issuing ;  and  for  default  of  such  issue,  to  the  second,  third, 
fourth,  fifth,  sixth,  seventh,  and  all  and  every  son  and  sons  of  the  body  of  the  said 
Richard  Heber,  to  be  lawfully  begotten  [successively  in  tail  male] ;  and  in  default  of 
the  said  Richard  Heber  being  alive  at  the  time  of  his  father's  dece;ise,  or  in  case  of 
his  being  alive,  and  taking  an  estate  for  life  by  virtue  of  his  said  will,  and  dying 
without  issue  male  of  his  body  as  aforesaid,  then  to  the  use  and  behoof  of  the  male 
heir  of  who  should  be  in  possession  of,  and  lawfully  entitled  for  the  time  being  unto 
the  ancient  estate  at  Martou,  belonging  to  the  Heber  family,  and  the  assigns  of  such 
male  heir  as  last  aforesaid,  for  and  during  the  teira  of  his  natural  life,  without 
impeachment  of  waste ;  and  from  and  after  the  [217]  determination  of  that  estate, 
to  the  use  of  them  the  said  Sir  George  Ca\'ley,  Reginald  Heber  his  nephew,  and 
Cuthbert  Allanson,  and  their  heirs,  and  the  survivor  of  them  and  his  heirs,  for  and 
during  the  natural  life  of  such  male  heir  as  last  aforesaid,  [upon  trust  to  support 
contingent  remainders] ;  and  from  and  after  his  decease,  then  to  the  use  and  behoof 
of  the  first  son  of  the  body  of  such  male  heir  as  aforesaid  lawfully'  begotten,  and  the 
heirs  male  of  the  body  of  such  first  son  lawfully  issuing,  [with  similar  limitations  as 
before,  to  the  other  sons  successively  in  tail  male] ;  and  for  default  of  a  male  heir 
being  in  possession  of  and  entitled  unto  the  said  ancient  estate  at  Marton,  at  the  times 
thereinbefore  for  that  purpose  respectively  mentioned,  or  in  default  of  issue  male  of 
such  male  heir  as  aforesaid,  then  to  the  use  of  his  own  right  heirs,  being  of  the  name 
of  Heber,  and  his,  her,  and  their  heirs  and  assigns  for  ever. 

The  Rev.  John  Heber  died  in  the  year  177-"j,  without  having  revoked  or  altered 
his  will,  having  had  issue  two  children,  and  no  more  ;  namely,  Reginald  Heber,  the 
first  devisee  for  life,  his  eldest  son  and  heir-at-law,  and  John  Heber,  who  died  intestate 
and  without  issue,  in  the  lifetime  of  his  father.  Reginald  Heber  entered  into  posses- 
sion or  the  receipt  of  the  rents  and  profits  of  the  estates  in  Buckden  devised  to  him 
for  his  life,  and  continued  in  such  possession  or  receipt  up  to  the  lime  of  his  death. 

Reginald  Heber,  the  son  of  the  testator  John  Heber,  made  his  will,  dated  the  19th 
January,  1799,  duly  executed  and  attested  to  pass  freehold  estates  by  devise  ;  but  his 
will  did  not  contain  any  effectual  devise  of  the  estates  in  Buckden,  mentioned  in  the 
will  of  his  father,  as  against  his  (the  said  Reginald  Heber's)  heir-at-law.  He  died  in 
the  year  1799,  without  ever  having  had  any  issue;  and  Reginald  Heber,  the  nephew 
of  the  Rev.  John  Heber,  and  the  second  devisee  foi-  life  mentioned  in  his  will,  and 
also  the  tenant  foi-  life  of  the  ancient  family  estates  at  Marton,  [218]  then  entered 
into  the  possession  or  the  receipt  of  the  rents  and  profits  of  the  said  devised  estates, 
and  continued  in  such  possession  up  to  the  time  of  his  death,  which  took  place  in  the 
year  1804  ;  and  thereupon  his  eldest  son,  Richard  Heber,  the  third  devisee  for  life 
mentioned  in  the  said  will,  and  also  the  tenant  in  tail  of  the  ancient  family  estates  at 
Marton,  entered  into  the  possession  or  the  receipt  of  the  rents  and  profits  of  the  said 
devised  esUites,  and  continued  in  such  possession  or  receipt  up  to  the  time  of  his  death, 
which  took  place  on  the  I4th  day  of  October,  1833.  The  said  Richaid  Heber  never 
had  any  issue. 

The  said  Richard  Heber,  in  the  year  1827,  sufTered  a  recovery  of  the  ancient 
family  estate  at  Marton,  and,  by  force  of  the  recovery,  and  the  deed  to  declare  the 
uses  thereof,  he  became  entitled  thereto  as  tenant  in  fee  simple  in  possession,  thereby 
barring  the  estate  tail  which  had  existed  in  such  estates  in  favour  of  his  younger 
brother  Reginald  Heber,  the  late  Bishop  of  Calcuttii.  Richard  Heber  made  his  will, 
dated  the  1st  day  of  September,  1827,  executed  and  attested  in  the  manner  then 
required  by  law  for  rendering  valid  devises  of  freehold  estates,  whereby  he  gave  and 
devised  all  his  real  estate,  including,  among  other  things,  the  ancient  estate  at  Marton, 
to  the  defendant  (his  half-sister),  a  daughter  of  his  father,  Reginald  Heber,  by  his 
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second  wife,  then  Mary  Cholmondeley,  widow,  but  now  the  wife  of  the  defend;int, 
Samuel  Herrick  Macaulay,  who,  upon  his  death  in  the  year  1833,  entered  into  and 
has  ever  since  continued  and  is  now  in  possession  of  that  estate. 

The  eldest  brother  of  the  testator  John  Heber  was  Thomas  Hebcr,  who  was  tenant 
for  life  of  the  estate  called  by  the  testator  John  Heber,  in  his  will,  the  ancient  estate 
at  Marton,  belonging  to  the  Heber  family,  with  remainder  to  his  first  and  other  sons 
successively  in  tail  male. 

Thomas  Heber  died  in  1752,  in  the  life-time  of  John  [219]  Heber,  leaving  only 
two  sons  him  surviving,  namely,  Richard  Heber,  his  eldest  son,  and  Reginald  Heber, 
the  second  devisee  for  life  mentioned  in  the  will.  Richard  Heber,  the  eldest  son  of 
Thomas  Heber,  died  in  the  year  1766,  leaving  his  two  children  him  surviving,  namely, 
Mary  Heber  and  Henrietta  Heber. 

Henrietta  intermarried  with  William  Wrightson,  and  had  by  him  William  Battie 
Wrightson,  her  eldest  son  and  heir-at-law,  and  a  daughter,  Harriet  Wrightson,  who 
afterwards  intermarried  with  and  is  now  the  wife  of  the  Honourable  Henry  Hely 
Hutchinson.  Mary  Heber  died  in  1809,  having  by  her  will  devised  certain  specific 
estates,  not  including  any  estate  or  interest  she  had  or  ought  to  have  in  the  estates 
devised  by  will  of  the  Rev.  John  Heber,  to  certain  persons  therein  named ;  and  she 
devised  all  the  rest  and  residue  of  her  real  estate  to  her  niece  Harriet  Hutchinson, 
and  her  heirs. 

Henrietta  Wrightson  died  in  1820,  and  her  hu.sband  William  Wrightson  died 
in  1827,  and,  upon  her  death,  William  Battie  Wrightson  became,  and  is  now,  the 
heir-at-law  of  the  Rev.  John  Heber,  and  of  his  son  Reginald  Heber. 

Reginald  Heber  (the  nephew  of  the  Rev.  John  Heber,  and  tenant  for  life  of  the 
ancient  family  estate,  with  remainder  to  bis  first  and  other  .sons  in  tail  male)  had  issue 
by  his  first  marriage  one  son,  namely,  Richard  Heber,  the  third  devisee  for  life,  and 
he  had  by  a  second  mariiage  three  children,  and  no  more,  namely,  Reginald  Heber, 
Thomas  Cuthbert  Heber,  and  Mary  Heber,  now  the  defendant  Mary  Macaulay,  the 
devisee  of  the  said  ancient  estate  at  Marton,  under  the  will  of  Richard  Heber. 

The  last-named  Reginald  Heber,  afterwards  Lord  Bishop  of  Calcutta,  died  in  the 
year  1826,  leaving  two  daughters,  namely,  Emily  Heber  and  Harriet  Sarah  Heber, 
him  surviving. 

At  the  death  of  Richard  Heber,  the  third  devisee  for  life  [220]  under  the  will 
of  the  Rev.  John  Heber,  and  the  then  owner  in  fee  of  the  ancient  family  estate  at 
Maiton,  there  was  no  male  heir  in  possession  of  and  lawfully  entitled  for  the  time 
being  unto  the  said  ancient  estate  at  Marton ;  but  the  defendant  Mary  Macaulay 
(formerly  Mary  Heber)  became  entitled  to  such  estate.  At  that  time,  Emily  Heber 
and  Harriet  Sarah  Heber  were  the  nearest  relations  of  the  Rev.  John  Heber  then 
bearing  the  name  of  Heber,  and  would  have  been  the  co-heiresses-at-law  of  the  Rev. 
John  Heber,  and  of  his  son  Reginald  Heber,  if  the  female  line  of  Richard,  the  eldest 
son  of  Thomas  Heber,  had  failed. 

William  Battie  Wrightson,  as  the  eldest  son  and  heir-at-law  of  his  mother,  formerly 
Henrietta  Heber,  and  the  Honourable  Henry  Hely  Hutchinson  and  Harriet  his  wife, 
in  right  of  the  said  Harriet,  as  the  devisee  of  Mary  Heber,  claim  to  be  entitled  to 
the  said  freehold  estates  at  Buckden,  in  right  of  the  said  Mary  and  Henrietta  Heber 
respectively,  who  were  the  co-heiresses  of  Reginald  Heber,  and  also  of  the  testator 
John  Heber. 

There  being  various  equitable  claims  affecting  the  estates  so  devised  by  the  Rev. 
John  Heber,  a  suit  has  been  instituted,  among  other  purposes,  to  ascertain  the  rights 
and  interests  of  the  ditierent  parties  in  these  estates. 

The  questions  foi-  the  opinion  of  the  Court  are  : — 1st,  whether  the  ultimate  limita- 
tion in  the  will  of  the  Rev.  John  Heber,  to  the  right  heirs  of  the  testator,  being  of  the 
name  of  Heber,  vested,  at  the  testator's  death,  in  his  son  Reginald  Heber.  2nd,  If 
it  did  not  so  vest,  whether  that  ultimate  limitation  took  effect  at  the  death  of  Richard 
Heber,  the  third  devisee  for  life.  3rd,  Whether,  at  the  death  of  the  said  Richard 
Heber,  the  said  William  Battie  Wrightson,  and  the  Honourable  Henry  Hely  Hutchinson 
and  Harriet  his  wife,  or  what  other  person  or  persons,  became  entitled  to  the  possession 
of  the  estates  and  hereditaments  so  devised  by  the  said  Rev.  John  Heber. 

[222]  Malins,  for  the  plaintiff.  The  plaintiff  contends,  either,  1st,  that  the 
ultimate  limitation  to  the  right  heirs  of  John  Heber,  being  of  the  name  of  Heber, 
vested  at  the  testator's  death  in    his  son  Reginald  ;   or,  2nd,  that  it  was  kept  in 
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suspense  as  a  contingent  levetsion,  until  the  determination  of  the  paiticulai-  estates 
by  the  death  of  Richard  Heber  in  1833,  and  if  so,  that  it  failed  altogether,  because 
at  that  time  there  was  no  heir  general  who  bore  the  name  of  Heber  ;  and  that  the 
estate  then  vested  in  the  peison  who  then  bore  the  character  of  heir-at-law  of  the 
testator. 

1.  It  is  an  established  rule  of  construction,  that  the  courts  favour  the  vesting  of 
estates  at  the  earliest  possible  moment.  And  in  this  case  there  is  nothing  to  shew  a 
contrary  intention,  to  keep  the  estate  in  suspense,  except  in  order  that  it  might  vest 
from  time  to  time  in  the  heir  bearing  a  particular  name.  But  the  law  of  England 
knows  of  no  such  descent.  In  the  case  of  an  estate  in  fee  simple,  it  is  contrary  to  law 
that  there  should  be  a  descent  to  a  particular  sex,  still  less  to  a  particular  name.  It 
will  be  said,  however,  that  the  right  heiis  of  the  name  of  Heber  take  as  purchasers. 
If  these  be  words  of  purchase,  the  case  is  still  stronger  in  favour  of  the  plaintiff; 
because,  in  order  to  take  as  purchaser,  the  party  must  answer  the  whole  description. 
Assuming  that  at  the  death  of  the  testator  the  estate  vested  in  Reginald  Hebei',  he 
would  take  by  descent,  b}'  his  preferable  title  as  heir  ;  but  it  is  immaterial  whether 
he  took  by  descent  or  by  purchase,  because  the  plaintiff  is  his  heir  as  well  as  that  of 
the  testator.  The  doctrine  as  to  the  descent  of  a  reversion  is  stated  in  Goodriyht  v. 
SearJe  (2  Wils.  29) : — where  the  testator  creates  particular  estates,  leaving  the  ultimate 
reversion  undisposed  of,  the  testator  himself  is  deemed  the  purchaser  of  the  reversion, 
and  it  descends  to  his  heir.  Mr.  Fearne  (Cont.  Rem.  561)  lays  down  [223]  the  same 
rule;  which  was  confirmed  also  in  Doe  d.  Andrew  x.  Hutfon  (3  Bos.  &  P.  643)  and 
Goodtitle  v.  IFhite  (1.5  East,  174).  It  is  clear  on  these  authorities,  that,  the  testator 
being  the  purchaser  of  the  reversion,  the  descent  is  to  be  traced  from  him.  But  even 
if  Reginald  the  son  took  by  purchase,  the  plaintiff  traces  his  descent  from  him,  and  is 
equall}'  entitled.  The  course  of  descent,  therefore,  in  this  case  is  as  follows  : — This 
rever.sion  descended,  first,  to  Reginald  Heber  the  son,  who  died  intestate  as  to  this 
estate;  then  to  the  persons  who  then  became  the  heirs  of  the  testator,  viz.  the  two 
daughters  of  Richard  Heber  (the  son  of  Thomas),  Mary  Heber  and  Henrietta 
Wrightson,  from  the  survivor  of  whom  it  descended  to  her  son,  the  plaintiff.  There 
are  ample  authorities  to  shew  that  it  could  not  go  on  in  a  course  of  descent  to  persons 
bearing  the  name  of  Heber;  but  it  is  unnecessary  to  refer  to  them,  because,  after  the 
death  of  Reginald,  the  heirs  did  not  bear  that  name.  The  defendant  founds  his  claim 
upon  the  will  of  Richard  Heber,  who  died  in  1833  ;  but  he  was  not  heir,  because  the 
elder  branch  of  the  family  was  then  in  existence.  Mrs.  Macaulay  could  take  nothing 
under  the  express  limitations  in  the  will  of  John  Heber,  because  she  was  neither  heir 
nor  of  the  name  of  Heber.  She  seeks,  therefore,  to  claim  under  Richard  Heber,  as 
the  nearest  relative  of  the  testator  bearing  that  name.  It  has  often  lieen  attempted 
to  carry  estates  to  persons  of  a  particular  sex  or  name,  to  the  exclusion  of  heirs 
general,  but  in  vain  ;  as  in  OoodHtle  v.  Pvf/h,{c)  commented  on  by  Sir  William  Grant 
in  CholmmuMey  v.  Clinton  (2  Meriv.  348).  In  giving  the  estate  to  the  right  heir,  you 
cainiot  exclude  the  person  who  is  properly  and  strictly  the  heir.  The  "  right  heir" 
is  a  person  well  known  to  and  designated  by  the  law.  This  is  only  following  the 
[224]  older  authorities :  see  Counden  v.  Clerke  (Mooi',  860 ;  Hob.  39) ;  Co.  Litt.  27  a. 
in  a  limitation  to  heirs  male,  in  a  deed,  the  law  rejects  the  word  "male,"  because  it 
knows  no  such  descent;  though,  in  a  will,  in  furtherance  of  the  testator's  intention, 
it  supplies  the  words  "of  the  body;"  and  the  authorities  cited  shew  conclusively, 
that,  with  respect  to  a  fee-simple,  the  law  knows  no  such  descent  as  to  persons  of  a 
particular  name,  and  that  notwithstanding  such  a  limitation,  the  lands  de.scend  to  the 
heir  general.  It  is  clear  also,  that,  where  the  estate  may  be  either  contingent  or 
vested,  the  law  favours  its  being  vested,  and  the  vesting  of  it  at  the  earliest  possible 
time.  Thus,  in  Doe  v.  Maxey  (12  East,  589),  where  the  testator  devised  his  real 
estate,  except  at  S.,  to  the  head  of  his  family  for  life,  then  to  several  of  the  junior 
liranches  in  succession  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
with  remainder  to  his  own  light  heirs,  and  then  devised  his  estate  at  S.  to  each  of 
the  same  devisees,  but  in  a  different  order  of  succession,  for  life,  with  remainders  to 
their  first  and  other  sons  in  tail  male,  and  then  directed  that,  "  for  default  of  such 
issue,"  it  should  go  "  to  such  person  and  persons,  and  for  such  estate  and  estates,  as 

(c)  Fearne's  Cont.  Rem.,  App.,  573 ;  reversed  in  Dom.  Proc,  3  Bro.  P.  C.  459 ; 
2  Meriv   348,  n. 
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should  at  that  time,  and  from  time  to  time  afterwards,  he  entitled  to  the  rest  of  his 
real  estate  under  bis  will ;  it  was  held,  that  the  ultimate  remainder  in  fee  in  the 
estate  at  S.  nevertheless  vested  by  descent  in  the  person  who  was  the  testator's  heii' 
at  the  time  of  his  death,  and  did  not  remain  in  contingency  till  the  death  of  the  last 
tenant  for  life  without  issue  male.  So,  where  the  devise  was  to  certain  persons  for 
life,  and  after  the  decease  of  the  survivor  to  the  male  heir-at-law  of  the  testator  in 
fee,  it  was  held  that  the  fee  vested  at  the  test.;itor's  death  in  the  person  who  was  then 
his  male  heir-at-law  :  Doe  d.  I'llkinriton  v.  Sjiratt  (5  B.  &  Aid.  731).  8o,  where  the 
ultimate  remainder  in  fee,  after  the  determination  of  the  particular  estates,  [225]  was 
devised  to  such  person  hearing  the  surname  of  Hake  as  should  be  the  male  relation 
nearest  in  blood  to  the  last  devisee  for  life,  it  was  held  that  it  vested  in  interest  on 
the  death  of  the  testatrix;  Siert  v.  Platel  (5  Bing.  N.  G.  434).  Doc  d.  Garner  v. 
Lawson  (3  East,  '27S)  and  Jloijdt-ll  v.  Golifihtli/  (7  Jurist,  53)  are  authorities  to  the  same 
effect.  The  old  doctrine  about  the  ultimate  reversion  remaining  in  gremio  legis  is 
altogether  exploded  :  see  Fearne,  Cont.  Kem.  352.  If,  therefore,  Richard  Heber  took 
as  a  purchaser,  this  reversion  must  all  along  have  been  in  the  heir-at-law  ;  and, 
inasmuch  as  all  the  estates  given  by  this  will  have  expired  by  the  death  of  liichard, 
the  case  is  now  the  same  as  if  the  testator  had  died  altogether  intestate.  On  this 
view  of  the  case,  therefore,  the  plaintiff  is  clearly  entitled. 

But,  secondly,  a.ssuming  that  this  was  a  contingent  remainder,  kept  in  suspense 
until  the  deterniin.-ition  of  the  particular  estates,  it  was  a  limitation  to  take  effect  by 
pui-ch.-Lse,  and  has  failed,  because,  upon  the  death  of  Kiehard  Heber,  there  was  nobody 
in  existence  who  fulfilled  the  whole  description,  of  right  heir  and  being  of  the  name 
of  Heber.  This  rule  of  law  has  been  relaxed  in  one  instance  only — as  to  the  taking 
an  estate  tail  by  purchase,  where  the  party  is  male  oi-  female,  but  not  also  heir,  in 
order  to  elTectuate  the  intention  of  the  Statute  de  Donis  ;  namely,  that  the  estate  tail 
may  vest  in  the  heir  of  a  particular  se.x,  although  he  he  not  heir  general ;  that  is, 
where  he  would  take  the  estate  tail  by  descent,  he  may  also  take  by  purchase  :  ITilh 
V.  Palmer  (5  Burr.  2615  :  1  W.  Bla.  G87),  Goodiitle  v.  Burfenshmv  (Fearne,  Cont.  Rem., 
App.  570). 

On  one  or  other  of  these  grounds,  then,  the  plaintiff  contends,  that  the  first 
question  submitted  to  the  C'ouit  by  the  Vice-Chancellor  is  to  be  answered  in  the 
affirmative,  the  second  in  the  negative,  and  the  third  in  the  atfirmative. 

[226]  James  Parker,  contra.  First,  this  estate  did  not  vest  on  the  death  of  the 
testator,  but  was  suspended  until  the  ultimate  limitation  took  ell'ect  on  the  death  of 
Richard  Heber.  Secondly,  upon  his  death,  the  parties  who  became  entitled  were  the 
persoufe  designata-,  the  right  heirs  of  the  name  of  Heber;  not  construing  the  will 
technically,  but  .according  to  the  intention  of  the  testator.  All  the  rules  quoted  on 
the  other  side  arc  rules  of  construction,  not  of  law ;  by  which  the  courts  are  not  so 
strictly  bound,  as  to  be  compelled  to  defeat  a  clear  intention  to  the  contrary  expressed 
in  the  will.  Such  is  the  rule  as  to  the  vesting  of  estates,  and  the  rule  as  to  whom  the 
testator  points  out  by  a  particular  designation  in  the  will.  Looking  broadly  at  the 
scheme  of  this  will,  the  Court  can  entertain  no  doubt  as  to  the  testator's  intention. 
He  first  selects  his  son  Reginald,  and  gives  him  an  estate  for  life,  with  a  contingent 
remainder  in  fee  to  his  daughters :  then  the  next  line  he  takes  up  is  that  of^  his 
nephew  Reginald,  and  his  descendants.  This  exhausts  all  towards  whom  he  had  any 
particular  f.ivour.  Then  comes  a  devise  to  the  male  heir  in  posses.sion  of  the  Marton 
estate,  and  then  the  devise  to  the  right  heirs  bearing  the  name  of  Heber.  Thus  four 
different  lines  arc  pointed  out,  through  which  the  property  is  to  devolve  in  succession. 
But  if  the  estates  are  all  held  to  vest  on  the  testator's  death,  there  will  be  two  lines 
only  instead  of  four,  and  all  his  intention  will  be  disappointed.  If  the  limitation  to 
the  right  heir  of  the  name  of  Heber  vests  on  his  death,  so  does  the  limitation  to  the 
male  heir  in  po.ssession  of  Marton  :  and  so  the  estate  stood  limited  to  Reginald  the 
son  for  life;  then  to  Reginald  the  nephew  for  life;  then  to  Richard  for  life,  and  to 
his  issue  in  tail ;  with  remainder  again  to  Reginald  the  nephew  for  life,  and  to  his 
issue  in  tail ;  with  the  ultimate  limitation  in  fee  to  his  own  son  Reginald  : — which 
could  never  have  been  his  meaning.  The  limitation,  therefore,  to  tlw.  male  heir 
bearing  the  name  of  Heber  must  have  reference  to  the  period  of  the  [227]  ultimate 
failure  of  issue.  It  is  introduced  by  words  of  contingency,  "  for  default  of  a  m.iie  heir 
being  in  possession  of  the  estate  at  Marton,"  (fee.  And  the  expression  "male  heir" 
shews  that  he  did  not  use  the  word  "heir"  in  its  strict  legal  or  technical  sense.     It 
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would  surely  be  a  strange  conclusion,  that  the  ultimate  limitation  vests,  while  an 
anterior  one  is  held  in  contingency.  It  is  doing  violence  to  the  language  and  general 
scheme  of  the  will,  which  refers  expressly  to  a  future  period,  to  construe  the  estate  as 
vested  at  the  testator's  death.  The  words  "  his,  her,  or  their  heirs  and  assigns  "  shew 
that  he  is  speaking  of  a  future  period,  and  of  persons  uncertain  both  in  sex  and  number. 
He  knew  he  had  an  eldest  son  and  heir,  and  could  not  so  designate  him.  Similar  con- 
siderations led  the  Vice-Chancellor  of  England,  in  Minter  v.  H'raith  (13  Sim.  52),  to 
apply  the  ultimate  trust  of  a  will,  in  favour  of  the  personal  representatives  of  the 
testator,  to  those  who  should  be  such  at  the  death  of  a  devisee  for  life.  Here  the 
whole  will  indicates  the  testator's  intention  that  the  estates  should  not  vest  at  all  until 
they  vested  in  possession.  The  gift  to  the  daughters  of  his  son  Reginald  is  of  a 
contingent  estate  in  fee.  Every  subsequent  limitation,  therefore,  which  is  either 
alternative  with  or  in  defeasance  of  this,  must  necessarily  be  contingent  also  :  Fearne 
Cont.  Rem.  225,  referring  to  Loddingion  v.  Kime  (1  Salk.  224;  1  Ld.  Raym.  203). 
That  is  one  clear  indication  of  the  intention  of  the  testator  as  to  the  period  of  vesting. 
Again,  the  limitation  to  the  male  heir  must  necessarily  be  contingent,  from  the 
uncertainty  of  ascertaining  the  person  ;  and  so  also  should  the  construction  be  as  to 
the  ultimate  limitation  to  the  right  heirs.  The  authorities  which  have  been  cited  as 
to  the  vesting  of  estates  at  the  earliest  possible  period  are  not  disputed  ;  but  it  is  a 
rule  of  construction  only,  not  a  rule  of  law  so  stringent  as  it  has  been  represented. 
In  Counden  v.  Gierke,  that  rule  was  not  [228]  applied  at  all.  No  question  could 
have  arisen  in  that  case  between  the  brothers  and  daughters  of  the  testator,  if  the 
will  were  to  be  construed  as  is  contended  for  here,  and  the  parties  pointed  out  as 
"right  heirs  male  and  posterity  of  me  and  my  name  for  ever"  were  to  be  ascertained 
at  the  time  of  the  testator's  death.  In  Feriman  v.  Fierce  (Bridgman,  14;  Co.  Litt. 
116,  n.),  the  testator,  having  issue  by  his  first  wife  three  daughters,  by  his  second 
wife  two  daughters,  and  by  his  third  wife  three  daughters  and  a  son,  devised  his  lands 
to  the  youngest  daughter  for  life,  then  to  the  son  in  tail,  then  to  two  other  daughters 
for  life,  with  remainder  "  propinquo  sanguinitatis  "  of  the  devisor  for  ever.  There 
it  is  clear  the  person  to  fill  this  character  could  have  been  ascertained  at  the  testator's 
death ;  yet  it  was  held  that,  when  the  son  died  without  issue,  the  remainder  in  fee 
vested  in  the  son  of  the  testator's  eldest  daughter  born  after  his  death.  In  Doe  v. 
Maxey,  no  intention  was  shewn  to  suspend  the  vesting  of  the  estate.  In  Doe  v.  Lawson, 
the  parties  to  take  were  the  persons  who  were  next  of  kin  to  the  testator  at  his  death. 
So,  in  BoijdeU  v.  Golightly,  there  was  nothing  to  shew  that  the  testator  meant  the 
ultimate  limitation  to  remain  in  suspense,  except  merely  the  provisions  for  the  main- 
tenance of  his  sou.  Uteri  v.  Flatel  turned  on  the  particular  words  of  the  devise ;  and 
Tindal,  C.  J.,  there  admits,  that  the  rule  may  be  controlled  by  a  plain  intention  to 
the  contrary.  There  are  several  cases  in  equity  referring  to  personal  estate,  shewing 
that,  in  circumstances  like  these,  the  vesting  of  the  interest  is  suspended  ;  and  the 
rule  of  construction,  being  founded  on  the  intention,  must  be  the  same  in  both  cases  : 
Jmus  v.  Colbech  (8  Ves.  38),  Butler  v.  Bushnell  (3  Myl.  &  K.  232).  It  is  therefore 
merely  a  question  of  construction;  and  if  the  intention  of  the  testator  will  be  best 
consulted  by  postponing  the  vesting  of  the  estate,  the  Court  will  do  so. 

[229]  Secondly,  assuming  that  this  estate  remained  in  suspense  until  it  vested 
on  the  death  of  Richard  Heber,  it  then  vested  in  the  person  who  filled,  in  the  con- 
templation of  the  testator,  the  character  of  his  "  right  heir  being  of  the  name  of 
Heber;  "  that  is,  in  the  persons  who  came  nearest  to  the  stock  of  the  Heber  family, 
viz.  the  daughters  of  Bishop  Heber.  The  word  "heir"  is  not  u.sed  in  its  strict 
technical  sense.  [Alderson,  B.  You  would  say,  if  Bishop  Heber  had  sui'vived,  and 
succeeded  to  the  Marton  estate,  he  would  have  taken  as  male  heir.]  Yes  ;  the  testator 
meant,  not  the  strict  male  heir,  but  the  male  representative  of  the  family.  It  is  a 
designatio  personsB.  The  rule,  that  the  heir  taking  by  purchase  must  be  very  heir,  is 
subject  to  great  exceptions.  In  the  previous  limitation  this  testator  uses  the  word 
in  its  more  popular  sense,  as  being  the  person  who,  by  purchase  or  descent,  had 
inherited  the  family  property,  although  not  very  heir.  In  the  ultimate  limitation, 
he  means  to  make  the  individual  there  designated  a  new  stirps,  to  take  the  fee  simple 
by  purchase,  and  not  by  descent.  If  there  had  been  two  co-heirs,  they  would  have 
taken  in  joint  tenancy,  not  as  coparceners:  Anon.,  Cro.  Eliz.  431.  In  Counden  v. 
Gierke,  the  party  was  excluded,  not  because  he  was  not  very  heir,  but  because  he  did 
not  fill  the  full  character  designated  by  the  testator.     [Pollock,  C.  B.     If  these  ladies 
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had  been  married,  would  you  say  they  would  liavc  t;iken  ?]  Pi-obably  they  would ; 
although  it  is  not  necessary  to  contend  for  that.  Goodtittc  v.  Burtenshaw,  JFilh  v. 
Palmer,  and  Brmni  v.  Barkham  (Prec.  in  Chan.  442,  461),  are  all  authorities  to  shew 
that  the  special  heir  designated  in  the  will  may  take,  though  he  be  not  very  heir  ; 
and  if  the  rule  is  to  be  broken  in  upon  thus  far,  why  may  it  not  as  to  the  name,  which 
has  no  more  to  do  with  the  character  of  the  heir  than  the  sex.  No  absolute  rule  of 
law  stands  [230]  in  the  way  of  carrying  the  intention  of  the  testator  into  effect,  if  you 
can  ascertain  it.  Here  he  has  pointed  out  a  particular  character  to  be  tilled  by  the 
objects  of  his  l)ounty  at  a  remote  period  :  the  daughters  of  Bishop  Heber  fill  that 
character,  and  thus  the  devise  has  not,  as  is  contended,  failed  altogether.  [Aldeison,  B. 
The  testator's  intention  certainl}'  was  that  both  the  estates  should  go  together.  By  the 
events  which  have  happened,  they  will  do  so,  if  Mr.  Malins'  construction  be  right : 
we  might,  therefore,  by  adopting  your  view,  be  breaking  his  intention.]  If  ho  had 
meant  this  estate  to  go  along  with  the  settlement,  and  according  to  the  same  limita- 
tions, he  might  have  said  so  in  very  few  words. 

Malins,  in  reply,  was  desired  to  confine  himself  to  the  first  question,  as  to  the  period 
when  the  estate  vested.  The  intention  of  the  testator  is  no  doubt  to  be  regarded, 
but  so  far  only  as  is  consistent  with  the  rules  of  law,  and  the  established  principles 
of  construction  :  and  here,  even  if  his  intention  were  clearly  shewn  to  carry  this  estate 
down  to  the  remotest  posterity  in  the  name  of  Heber,  it  cannot  be  carried  into  effect 
consistently  with  the  rules  of  law.  You  are  to  ascertain  at  the  death  of  the  testator, 
if  possible,  when  the  fee  simple  is  vested,  in  order  that  the  rights  of  families  may  be 
ascertained,  and  property  securely  dealt  with  :  per  Dampier,  J.,  in  Drmr  v.  Frank 
(3  M.  &  Sel.  25).  Look  at  the  consequences  of  the  opposite  construction.  In  this 
case,  in  consequence  of  the  speedy  failure  of  issue,  the  particular  estates  expired  at 
the  end  of  sixty  years  ;  but  during  that  time  the  property  would  be  useless  for  the 
purpose  of  sale,  settlement,  or  devise.  And  there  are  no  stronger  words  here  than 
in  every  one  of  the  cases,  viz.  that  it  is  a  limitation  after  the  failure  of  certain  issue. 
[Parke,  B.  There  is  nothing  more,  except  the  words  "  his,  her,  or  [231]  their  heirs," 
shewing  that  the  person  to  take  might  be  female.]  The  testator  could  not  tell,  when 
he  made  his  will,  that  his  son  would  survive  him  ;  he  might  have  died  first,  leaving  a 
daughter  or  daughters.     [He  was  then  stopped  by  the  Court.] 

Pollock,  C.  B.  There  is  no  doubt  as  to  the  rule  of  construction  which  is  applicable 
to  this  ease  ;  and  we  are  all  of  opinion  that  this  estate  vested  at  the  death  of  the 
testator  in  his  son  Reginald  Heber,  and  not  at  the  death  of  Richard  Heber,  the 
third  devisee  for  life.  The  rule  of  construction  being  as  is  laid  down  by  Lord  Coke 
(Co.  Litt.  27  a.),  we  shall  not  break  in  ujion  it  further  than  has  been  already  done. 
We  shall  certify  our  opinion  to  the  Vice-Chancellor  accordingly,  and  shall  thercfoie 
answer  the  first  question  in  the  affirmative,  the  second  in  the  negative,  and  the  third 
in  favour'  of  the  plaintiff. 

Pakke,  B.  I  am  of  the  same  opinion,  that  the  first  question  submitted  to  us 
ought  to  be  answered  in  the  affirmative,  in  accordance  with  the  rule  of  law  (which  is 
a  wise  and  beneficial  rule),  that  we  should  construe  estates  to  vest  at  the  eailiest 
possible  period ;  and  there  is  nothing  in  this  case  to  shew  a  clear  intention  to  control 
that  rule  of  law.  To  the  second  contingent  question  the  answer  will  be,  that  the 
ultimate  limitation  did  not  take  effect  at  the  death  of  Richard  Heber  ;  because  then 
there  was  no  person  to  fill  the  double  character  of  heir  and  being  of  the  name 
of  Heber:  and  we  must  construe  this  limitation  in  its  strict  sense.  The  rule  laid 
down  by  Lord  Coke  has  been  i)roken  in  upon  oidy  with  respect  to  estates  tail ;  and 
there  are  no  clear  words  in  this  will  shewing  that  the  word  "  heir"  is  to  be  construed 
in  any  othei'  than  its  strict  legal  sense.  The  established  rule  of  construction  can 
only  be  defeated  by  [232]  that  kind  of  evidence  of  intention  which  is  said  to 
amount  to  "demonstration  plain."  That  is  not  so  here,  and  therefore  the  rule  of 
law  prevails, 

Ai.iiKKSON,  B.  I  am  of  the  same  opinion,  th^t  the  first  question  ought  to  be 
answered  in  the  ailirm.ativc,  and  that  we  should  proceed  upon  the  general  rule  of 
law,  that  the  party  to  take  should  be  determined,  if  possible,  at  the  death  of  the 
testator,  and  that  the  estate  should  then  vest  in  interest.  That  is  a  sound  and  wise 
rule  :  the  inconveniences  of  departing  from  it  have  been  properly  pointed  out  by 
Mr.  Malins.  The  rule,  therefore,  is  to  be  observed,  uidess  there  be  clear  evidence  of 
an  intention  to  the  contrary  ;  and   there  is  none  such   here  :   therefore  we  ought  to 
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abide  by  the  rule.  As  to  the  second  question,  we  answer  that  this  limitation  did  not 
take  effect  at  the  death  of  Kichard  Heber,  because  there  was  at  that  time  no  person 
who  filled  the  double  description  in  the  will  ;  and  if  so,  the  estate  was  undisposed  of, 
and  descended  to  the  heir-at-law  of  the  testator,  and  from  him  to  the  plaintift'  and 
Mrs.  Hutchinson. 

Platt,  B.,  concurred. 

A  certificate  was  afterwards  sent  to  the  Vice-Chancellor  in  accordance  with  this 
judgment. 

[233]  RYL.4TT  r.  M.\RFLEET.  June  2,  1845. — Where  an  inclosure  act  directed  that  the 
commissioners  should  set  out  and  allot  a  certain  portion  of  the  common  lands  for 
the  getting  of  stone,  gravel,  and  other  materials,  for  the  repairs  of  the  highways 
and  other  roads  to  be  set  out  under  the  act,  and  for  the  use  of  the  inhabitants 
within  the  parish  : — Held,  that  this  did  not  authorize  the  inhabitants  to  take 
such  materials  for  their  private  puiposes,  but  only  for  the  repairs  of  the  roads. 

[S.  C.  14  L.  J.  Ex.  305.] 

Trespass  for  breaking  and  entering  a  close  of  the  plaintifl^'s,  in  the  parish  of 
Boothby  Gratfoe,  in  the  county  of  Lincoln,  and  carrying  away  large  quantities 
of  stones. 

Plea,  that  by  an  inclosure  act  of  the  1 1  Geo.  3,  for  dividing  and  inclosing  certain 
open  and  common  fields  within  the  parish  and  manner  of  Boothby  Graffoe,  it  was 
enacted,  that  certain  commissioners  therein  mentioned  should  set  out  and  allot  not 
more  than  two  acres  of  the  land  and  ground  intended  to  be  divided  and  inclosed,  and 
in  such  convenient  place  near  the  town  of  Boothby  Grafl'oe  as  they  should  think  most 
proper,  for  getting  of  stone  and  gravel,  and  other  materials,  for  the  repairs  of  the 
highways  and  public  and  private  roads  to  be  set  out  by  virtue  of  the  said  act,  and  for 
the  use  of  the  inhabitants  of  the  said  parish  of  Boothliy  GrafFoe  ;  that  the  said  close 
in  which  &c.,  was  part  of  the  open  and  common  fields  within  the  said  manor  and 
parish  of  Boothby  Graftbe,  and  that  the  commissioners  assigned  the  said  clo.se  in 
which  &c.,  for  getting  of  stone  and  other  materials  for  the  repair  of  the  highways 
set  out  by  virtue  of  the  act,  and  for  the  use  of  the  inhabitants  of  Boothby  Graffoe  ; 
and  that  the  defendant,  as  an  inhabitant  of  Boothby  Graft'oe,  carried  away  the  stone 
in  the  declaration  mentioned,  for  the  use  of  him  the  said  defendant,  &c.  The 
replication  stated,  in  substance,  that  the  act  of  Parliament  recited,  as  the  fact  was, 
that  there  were  in  the  manor  and  parish  of  Boothby  Grafibe  several  open  and 
common  fields,  containing  1600  acres,  which  were  the  same  fields  as  in  the  plea 
mentioned  ;  that  Lord  Melbourne  was  lord  of  the  manor  ;  that  the  Eev.  R.  Burne 
was  entitled  to  certain  glebe  lands  in  right  of  common  and  other  interests  within 
the  said  open  and  common  fields  ;  that  it  was  thereby  enacted,  that  the  commissioners, 
after  setting  out  private  roads  and  ways,  and  land  for  getting  materials  for  the  I'epair 
thereof,  and  [234]  for  the  use  of  the  inhabitants  of  the  said  parish,  should  allot  to 
the  said  R.  Burne  and  his  successors  such  parcels  of  the  said  fields  as  should  be  equal 
in  value  to  all  the  glebe  lands  and  rights  of  common,  &c.  ;  and  that  the  commissioners 
should  allot  the  residue  of  the  said  fields  to  the  several  persons  who,  at  the  time  of  making 
such  inclosure,  should  be  entitled  to  lands  and  rights  of  common  therein,  in  lieu  of 
such  interests  and  rights  of  common.  The  replication  then  set  out  the  substance  of 
various  provisions  of  the  act  of  Parliament,  relating  to  the  fencing  of  the  lands,  the 
repair  of  the  ways  over  the  same,  and  the  like,  and  then  averred,  that  neither  the 
inhabitants  of  Boothby  Graftbe,  nor  any  person  having  rights  of  common  over  the 
open  and  common  fields,  had,  before  the  passing  of  the  act,  any  right  to  get  stones 
upon  any  part  of  the  open  or  common  fields  for  the  purpose  of  being  burnt  into  lime, 
to  be  used  for  manure,  and  that  the  said  defendant,  at  the  said  times  when  &c.,  dug 
the  said  stones  in  the  said  close  for  the  purpose  of  their  being  burnt  into  lime  for 
manure. 

General  demurrer,  and  joinder.  The  point  stated  for  argument  on  the  part  of 
the  defendant  was,  that  there  was  nothing  stated  in  the  plea  to  abridge  the  right  of 
the  inhabitants  of  Boothby  Graflbe  to  get  stone  for  their  use  in  the  locus  in  quo. 

Waddington,  in  support  of  the  demurrer.  The  defendant  is  entitled  to  the 
judgment  of  the  Court  ;  for  the  reasonable  construction  of  this  act  of  Parliament  is, 
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that  stone  may  bo  taken,  not  only  for  the  repair  of  the  roads,  but  also  for  the  bona 
tide  use  of  the  inhabitants  of  the  parish  generally,  although  probably  they  could  not 
take  it  to  make  a  profit  of  it  by  sale.  [Pollock,  C.  B.  Do  you  contend  that  one  of 
the  inhabitants  might  build  a  mansion  with  the  stone'?]  The  argument  must  go  to 
that  extent.  [Rolfe,  B.  The  words  of  the  act  aie,  "  stone,  gravel,  and  other 
materials."  Can  you  say  that  stones  taken  for  manure  [235]  are  materials? 
Alderson,  B.  May  the  inhabitants  take  timber?  because  that  is  a  material  :  if  not, 
it  would  seem  to  be  plain,  that  the  words  must  be  construed  to  mean  materials  for 
making  roads.] 

Addison,  contra,  was  not  heard. 

Pollock,  G.  B.  I  think  the  plain  and  obvious  meaning  of  this  act  of  Parliament 
is,  that  materials  for  the  repair  of  the  roads  within  the  parish  can  alone  be  taken  by 
the  inhabitants.     There  will  be,  therefore,  judgment  for  the  plaintiff. 

Aldkkson,  B  ,  KoLFE,  B.,  and  Platt,  B.,  concuned. 

Judgment  for  the  plaintiff. 

Cook  v.  Swift.  June  4,  18-15. — A  local  act,  for  improving  the  streets  and  public 
places,  &c.,  iti  the  township  of  Blackburn,  directed,  that  every  male  person  of 
the  fidl  age  of  twenty-one  3'ears,  residing  in  or  within  three  miles  of  the  town- 
ship, and  either  being  rated  to  the  poor-rate  in  the  annual  sum  of  £30  or  upwards, 
or  seised  or  possessed  of  lands  within  the  township  of  the  annual  value  of  £.30 
for  the  estate  therein  mentioned,  should  be  a  commissioner  for  carrying  the  act 
into  execution  ;  and  subjected  to  a  penalt}'  of  £50,  to  be  sued  for  in  an  action  of 
debt,  &c  ,  any  person  who  should  act  as  such  without  being  duly  qualified  ;  and 
enacted,  that,  in  such  action,  the  proof  of  qualification  should  lie  on  the  defend.int : 
— Held,  that  a  declaration  against  a  pai'ty  for  this  penalty,  which  alleged  generally 
that  he  acted  although  he  was  not  at  the  time  duly  qualified,  was  sufficient,  and 
that  it  need  not  state  the  particulars  of  his  disqualification. — Since  the  rule  of 
H.  T.,  4  Will.  4,  s  8,  a  declaration  for  a  penalty  given  by  statute,  which  makes 
the  action  local,  need  not  aver  that  the  penal  act  was  done  in  the  particular 
county,  if  that  county  be  the  venue  in  the  margin  of  the  declaration. 

[S.  C.  3  1).  &  L.  67 ;  14  L.  J.  Ex.  361.] 

Debt  for  a  penalty  on  the  statute  5  Vict.  c.  cxii.  (local  and  personal,  public) ;(«) 
venue,  Lancashire.  The  first  count  of  the  declaration  charged,  that  the  ilefendant, 
after  [236]  the  passing  of  the  act,  acted  as  a  commissioner  in  the  execution  of  the  act, 
although  he  was  not  at  the  time  rated  to  the  relief  of  the  poor  in  the  annual  siun  of 
£30  or  upwards,  &c. 

The  second  count  alleged,  that,  after  the  passing  of  the  act,  to  wit,  on  the  1st  day 
of  August,  1844,  the  defendant  acted  as  a  commissioner  in  the  execution  of  the  said 
act,  although  he  was  not,  at  the  time  of  such  acting  as  such  coninnssioner,  duly 
(|ualified  to  act  as  a  commissionei'  in  the  execution  of  the  said  act,  contrary  to  the 
statute,  whereby  an  action  had  accrued,  &c. 

The  defendant  pleaded  to  the  first  count,  nunquam  indebitatus  ;  and  specially 
demurred  to  the  second  count,  on  the  ground  that  it  ought  to  have  shewn  in  what 
respect  and  on  what  ground  the  defendant  was  not  duly  qualified  to  act  as  a  com- 
missioner, there  l)eing  several  grounds  of  dis(iualifiealion  mentioned  in  the  statute  ; 
that  the  count  was  therefoie  douI>le  ;  and  that,  this  ))cing  a  local  action,  the  count 
did  not  sutticiently  allege  an  ollence  committuil  within  the  county  of  Lancaster. 
Joinder  in  demurrer. 

Martin,  in  sup[)ort  of  the  demuirer.  This  declaration  is  bad  for  the  causes  assigned. 
The  statute  in  ipiestion,  the  4  «t  5  Vict.  c.  cxii.,  enacts,  by  the  Dtli  section,  "that 
every  male  person  of  the  age  of  twenty  one  years,  l)eing  a  resident  within  the  said 
town  of  Blackiiurn,  or  within  three  miles  of  any  part  of  the  i)oundary  thereof,  and 
either  being  rated  to  the  rate  made  for  the  relief  of  the  poor  of  the  same  township 
in  the  annual  sum  of  £30  or  upwards,  or  being  seised  or  possessed,  or  in  the  enjoy- 

(a)  "  An  Act  for  improving  the  Streets  and  public  Places,  and  erecting  a  Town- 
hall,  and  improving  the  Markets,  in  the  Township  of  Blackburn,  in  the  County 
Palatine  of  Lancaster." 
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ment  for  his  own  use  of  the  rents  and  profits,  of  lands  oi'  hereditaments  within  the 
said  township  of  the  annual  value  of  £30,  for  an  estate  not  less  than  a  life  in  being, 
or  for  a  term  of  years  of  which  not  less  than  twenty-one  years  shall  be  unexpired, 
and  whether  determinable  on  a  life  or  lives  or  not,  shall  be  a  commissioner  for  carrying 
this  act  into  execution."  The  [237]  ISth  section  provides,  that,  at  the  meeting  of 
the  commissioners  at  which  any  person  shall  first  attend  as  one  of  such  commissioners, 
he  shall  make  and  subscribe  the  declaration  therein  mentioned.  Then  the  19th,  on 
which  this  action  is  founded,  enacts,  that,  if  any  person  shall  act  as  a  commissioner, 
at  the  time  he  shall  so  act  not  being  duly  qualified,  or  before  he  shall  have  made  or 
subscribed  such  declaration  as  aforesaid,  or  after  having  become  disqualified,  he  shall 
for  every  such  offence  forfeit  the  sum  of  £50,  to  be  recovered,  with  costs,  by  action 
of  debt  or  on  the  case,  &c. ;  and  in  every  action  for  the  recovery  of  such  penalty,  the 
person  so  sued  shall  prove  that  he  was  qualified,  and  had  made  and  subscribed  the 
declaration  aforesaid,  or  he  shall  pay  the  said  penalty  and  costs,  without  any  other 
proof  on  the  part  of  the  plaintiff"  than  that  such  person  has  acted  as  a  commissioner 
in  the  execution  of  the  act.  It  will  be  seen,  therefore,  that  there  are  three  several 
things  which  must  concur,  in  order  to  qualify  the  party  to  act  as  a  commissioner,  the 
absence  of  any  one  of  which  renders  him  liable  to  the  penalty  ;  viz.  that  he  be  a  male 
person  of  the  age  of  twenty-one, — that  he  be  resident  in  or  within  three  miles  of  the 
borough, — and  that  he  be  assessed  to  the  poor-rate  to  a  certain  amount,  or  in  posses- 
sion of  an  estate  of  a  certain  value.  This  count,  therefore,  amounts  to  saying  that 
the  defendant  is  liable  to  the  penalty,  not  being  any  one  of  these  three  things,  and 
is  in  eft'ect  a  ti'eble  count.  The  plaintiff'  obtains  the  advantage  of  i-ecovering  in  the 
action,  in  case  of  any  one  of  these  three  requisites  not  being  fulfilled.  He  should 
have  given  the  defendant  information  in  respect  of  which  of  them  he  was  proceeding. 
Mr.  Stephen  lays  it  down  (Stephen  on  Pleading,  4th  edit,  279),  as  a  general  rule, 
that  "  pleadings  must  not  be  double ; "  and  that  "  this  rule  applies  both  to  the 
declaration  and  subsequent  pleadings.  Its  meaning  with  respect  to  the  former  is, 
that  [238]  the  declaration  must  not,  in  support  of  a  single  demand,  allege  several 
distinct  matters  by  any  one  of  which  that  demand  is  sufficiently  supported."  [Alder- 
son,  B.  The  onus  of  proof  is  on  the  defendant :  he  must  be  prepared  at  all  points. 
Parke,  B.  The  penalty  is  given  for  the  not  being  "duly  qualified."  Is  it  not  suffi- 
cient for  the  plaintiff'  to  allege  the  case  according  to  the  words  of  the  act, — e.specially 
as  the  onus  is  thrown  on  the  defendant  to  prove  his  qualification  1]  That  means,  in 
answer  to  a  declaration  properly  framed.  [Alderson,  B.  What  benefit  would  you 
obtain  by  so  limiting  the  declaration'?]  The  proof  would  be  confined  to  the  disquali- 
fication alleged.  [Alderson,  B.  But  that  is  what  the  act  says  shall  not  be,  when  it 
imposes  the  burthen  of  proof  on  the  defendant.]  It  only  means  that  the  defendant 
shall  be  bound  to  disprove  that  which  is  properl)'  averred.  That  provision  applies 
to  the  proof ;  it  has  nothing  to  do  with  the  pleadings.  Surely  it  would  be  a  bad 
declaration  to  say,  that  the  defendant  acted,  being  under  twenty-one,  or  not  resident 
within  the  limited  distance,  or  not  rated,  &c.  ;  and  that  is  what  this  declaration  in 
effect  says.  It  is  in  effect  putting  all  these  incapacities  in  the  alternative.  [Parke,  B. 
The  question  is,  whether  the  act  does  not  put  upon  the  defendant  the  burthen  of 
proof  as  to  the  entire  qualification,  and  give  the  plaintiff  this  general  form  of  count.] 

Again,  the  count  is  defective  for  not  shewing  that  the  penal  act  was  done  within 
the  county  of  Lancaster.  [Parke,  B.  The  county  in  the  margin  supplies  that.]  The 
rule  of  Hilaiy  Tei'm,  4  Will.  4,  s.  8,  appears  not  to  be  applicable  to  cases  where  it  is 
necessary  by  statute  to  aver  that  the  act  was  done  in  the  county.  The  rule  is,  that 
"the  name  of  a  county  shall  in  all  cases  be  stated  in  the  mai-gin  of  a  declaration,  and 
shall  be  taken  to  be  the  veinie  intended  by  the  plaintiff ;  and  no  venue  shall  be  stated 
in  the  body  of  the  declaration,  or  in  any  subsequent  [239]  pleading."  But  here  the 
statement  of  place  is  a  material  averment.  [Parke,  B.  It  is  venue.  The  statute  of 
Elizabeth  is  satisfied,  if  the  act  be  averred  to  have  been  done  in  the  county  ;  then  the 
rule  makes  the  statement  of  venue  in  the  margin  equivalent  to  that  ] 

Cowling,  in  suppoit  of  the  declaration,  was  stopped  by  the  Court,  who  gave  the 
defendant  leave  to  amend  by  withdrawing  the  demurrer,  on  payment  of  costs ; 
otherwise. 

Judgment  for  the  plaintiff. 
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Playfair  v.  Musukove  and  Anotuer.  May  27, 1845. — Trespass  against  the  sheriff 
for  breaking  and  entering  the  plaintift's  dwelling-house.  Plea,  that  the  defendant 
entered  under  a  fi.  fa.,  and  seized  and  took  in  execution  a  lease  of  the  plaintiff's 
of  the  said  dwelling  house,  under  which  the  plaintiff  held  and  was  possessed  of 
the  same,  and,  before  the  return  of  the  writ,  sold  the  term,  and  continued  in 
possession  of  the  house  for  the  further  e.xecution  of  the  writ.  The  plaintiff  new 
assigned  that  the  defendant  continued  in  possession  an  unreasonable  time  after  he 
had  seized  and  taken  in  execution  and  sold  the  lease.  To  this  new  assignment 
the  defendant  pleaded,  that  the  dwelling-house  in  the  new  assignment  mentioned 
was  not,  at  the  time  of  the  committing  of  the  trespasses  newly  assigned,  the 
dwelling-house  of  the  plaintiff.  At  the  trial,  it  appeared  that  the  sheriff  had  sold 
the  lease  by  auction,  but  that  no  assignment  had  been  executed  by  him  to  the 
vendee  : — Held,  that  the  seizure  did  not  vest  the  term  in  the  sheriff,  but  that  it 
remained  in  the  debtor  until  the  sheriff"  executed  an  assignmetit  to  the  purchaser; 
and  that,  whether  the  word  "sold"  imported  an  actual  assignment  or  not,  the 
shei'ift' could  not  justify  remaining  an  unreasonable  time  in  the  house  ;  and  there- 
fore, tiiat  the  plaintiff'  was  entitled  to  have  the  verdict  entered  for  him  on  the 
plea  to  the  new  assignment. 

[8.  C.  3  D.  &  ]j.  72 ;  15  L.  J.  Ex.  26  ;  9  Jur.  782.     Referred  to,  Lee  v.  Dangar, 

[1892]  1  Q.  B.  231.] 

Trespass  for  breaking  and  entering  the  plaintift"s  dwelling-house,  and  continuing 
therein  for  a  long  space  of  time,  to  wit,  three  months. 

Picas,  1st,  not  guilty  ;  2ndly,  that  the  dwelling-house  in  which  &c.  was  not  the 
dwelling-house  of  the  plaintill'  raodo  et  forma;  ."Jrdly,  a  justilication  uniler  a  writ  of 
fieri  facias  directed  to  the  defendants  as  sheritf  of  Middlesex,  under  which  they  entered 
the  said  dwelling-house,  and  seized  and  took  in  execution  a  certain  lease  or  instrument 
of  demise  in  writing  of  the  plaintiff  of  the  said  dwelling-house  in  which  &c.,  and  then 
being  therein,  and  of  and  by  which  the  plaintiff  held  and  was  then  possessed,  as  in  the 
declaration  mentioned,  for  a  cer-[240]-tain  term  of  years  therein,  that  is  to  say,  of  ten 
years  and  thrce-(iuarters  wanting  seven  days,  then  and  at  and  after  the  time  of  the 
committing  the  said  trespasses,  unexpired  therein  :  and  afterwards,  and  before  the 
return  of  the  .said  writ,  sold  the  same,  and  the  plaintiff"s  interest  in  the  .said  term,  and 
continued  in  possession  of  the  said  dwelling  house,  as  in  the  declaration  mentioned,  in 
and  for  the  fmther  execution  of  the  saitl  writ,  and  so  committed  the  said  supposed 
trespasses  in  the  declaration  mentioned. 

The  plaintiff'  joined  issue  on  the  1st  and  2nd  pleas,  and  to  the  .■3rd  new  assigned, 
that,  after  the  defendants  had  seized  and  taken  in  execution  and  .sold  the  .said  lease  in 
the  plea  mentioned,  and  after  the  expiration  of  a  reasonable  time  for  such  seizing, 
taking  in  execution,  and  selling,  and  for  the  completion  of  the  purpose  for  which  the 
defendants  bioke  and  entered  the  said  dwelling-house  of  the  said  plaintiff",  the 
defendants  did  not  depart  from  and  quit  the  dwelling-house  of  the  plaintiff';  but,  on 
the  contrary  thereof,  the  defendants,  on  the  sevoial  days  and  times  in  the  declaration 
mentioned,  the  same  being  after  the  defendants  had  seized  and  t<iken  in  execution  and 
sold  as  afoiesaid,  and  aftei-  the  expiration  of  such  reason.able  time  as  aforesaid,  broke 
and  entered  the  said  dwelling-house,  and  stayed  and  continued  therein  for  a  long  space 
of  time,  to  wit,  three  months. 

To  this  new  assignment  the  defendants  pleaded,  1st,  not  guilty;  2ndly,  that  the 
dwelling-house  in  the  new  assignment  mentioned  was  not,  at  the  said  times  of  the 
committing  of  the  several  alleged  trespasses  above  newly  assigned,  or  any  of  them,  or 
any  part  thereof,  the  dwelling-house  of  the  plaintiff",  modo  et  forma ;  upon  which  issue 
was  joined. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Michaelmas 
Term,  it  appeared  that  the  defendants  had  entered  the  plaintiff''s  dwelling-house  under 
a  writ  of  fieri  facias  for  the  purpose  of  executing  the  same,  and  seized,  amongst  other 
things,  a  lease  for  years  of  the  [241]  dwelling-house  in  (piestion,  and  sold  the  plaintiff's 
interest  therein  by  auction  ;  l)ut  no  assignment  to  the  purchaser  was  made  and  exe- 
cuted by  them.  The  jury  found  all  the  issues  in  favour  of  the  plaintiff,  except  that 
on  the  second  plea  to  the  new  a.ssignment,  on  which,  under  the  direction  of  the  learned 
Judge,  they  found  a  veidict  for  the  defendants,  leave  being  reserved  to  the  plaintiff'  to 
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move  to  enter  the  verdict  for  him  on  that  issue.     Humfrey  having,  in  Hilary  Term 
last,  obtained  a  rule  accordingly, 

Jervis  and  Kennedy  now  shewed  cause.  The  question  here  is,  whether  a  party 
who  has  ceased  to  have  any  legal  interest  in  the  house  can  be  said  to  have  possession 
so  as  to  be  entitled  to  maintain  trespass,  and  whether  he  can  treat  the  sheriff  as  a 
trespasser  for  continuing  in  the  house  afterwards.  The  seizure  and  sale  of  a  term  of 
years  by  the  sheriff,  under  a  writ  of  fieri  facias,  devests  the  right  of  the  debtor  and 
vests  it  in  the  sheriff,  until  he  has  executed  an  assignment  to  the  purchaser  and  com- 
pleted his  title  to  the  property,  or  until  the  execution  is  set  aside,  in  which  case  the 
right  of  the  execution  debtor  is  revived.  The  debtor  ceases  by  the  seizure  and  sale 
to  have  any  interest  in  the  house  ;  and  the  sheriff,  immediately  on  the  knocking 
down  of  the  hammer,  might  turn  him  out  of  possession,  and  put  the  vendee  in. 
BuUer,  J.,  appears  to  have  been  of  that  opinion  in  Tat/lor  v.  Cole  (3  T.  R.  292).  He 
there  says,  "  In  what  cases  the  sheriff  would  be  justified  in  expelling  the  party  under 
a  fieri  facias,  I  give  no  opinion  ;  hut  it  seems  to  me,  that,  where  there  is  a  tenant  in 
possession,  and  the  execution  is  against  the  landlord,  whose  term  is  to  be  sold,  the 
tennant  cannot  be  turned  out  of  possession  :  but  that  is  very  different  from  the 
present  case,  where  the  debtor  himself  is  in  possession.  In  such  case  I  incline  to 
think  that  the  sheriff  may  turn  him  out  of  possession."  The  doctrine  [242]  there 
laid  down  is  correct,  and  is  precisely  applicable  to  the  present  case.  [Rolfe,  B.  That 
is  only  a  dictum  of  Buller,  J.,  which  was  not  necessary  to  the  decision  of  the  case.] 
Certainly  it  is  so ;  but  it  is  the  only  authority  directly  in  point,  and  it  has  never  been 
overruled.  This  is  analogous  to  the  case  of  personal  chattels,  which  are  deemed,  after 
seizure,  to  be  in  the  custody  of  the  law,  so  that  the  sheriff  may  maintain  an  action  for 
any  injury  done  to  them:  Giles  v.  G-rover  (9  Bing.  128;  2  M.  &  Scotl,  197).  But  it 
may  be  admitted  that,  for  some  purposes,  until  sale  the  property  remains  in  the 
debtor.  The  plaintiff  here  admits  the  seizure  and  sale,  but  says  that  the  defendants 
remained  in  possession  an  unreasonable  time.  The  defendants  say,  it  was  not  the 
plaintiff's  house  when  the  trespasses  newly  assigned  were  committed.  The  plaintifi'  is 
in  this  difficulty  :  he  admits  that  the  sheriff  seized,  and  took,  and  sold  the  house. 
Now,  if  the  word  "sold"  means  a  perfect  assignment,  the  defendants  were  then  in 
possession  under  the  assignee,  and  the  property  was  out  of  the  plaintiff:  if  an 
imperfect  assignment,  then  the  sheriff  had  a  right  to  continue  in  possession  until  he 
had  completed  it.  The  debtor's  interest  is  determined  by  the  seizure  under  the  execu- 
tion, so  as  to  take  away  his  right  to  bring  a  possessory  action,  except  as  against  a 
mere  wrong-doer:  Taunton  v.  C'osiar  (7  T.  R.  4.31),  Buiclier  v.  Butchtr  (7  B.  &  C.  399). 
The  only  authority  which  bears  expressly  on  the  point  is  the  dictum  of  Buller,  J.,  in 
Tai/lw  V.  Cole;  but  that  is  a  high  authority,  and  appears  to  have  been  acquiesced  in. 
It  is  the  duty  of  the  sheriff'  to  sell  the  term  in  order  to  satisfy  the  execution  ;  and  if 
he  sells  the  term  and  goes  out  of  office,  he  must  make  the  assignment  afterwards : 
Doe  d.  Stevens  v.  Donston  (1  B.  &  Aid.  230).  Lord  EUenborougb,  C.  J.,  there  says  : — 
"The  sheriff,  by  the  writ  of  fi.  fa.,  has  an  authority  to  sell,  and,  having  once  seized 
the  goods  in  execution  of  the  [243]  writ,  he  is  bound,  even  after  his  general  authority 
has  ceased,  to  proceed  to  sell,  and  to  do  every  act  necessary  to  complete  the  sale." 
But  in  whom,  from  the  time  of  the  seizure  and  sale,  is  the  property  vested^  It  is  not 
in  the  execution  debtor,  because  it  is  taken  from  him.  It  is  in  the  custody  of  the  law 
— in  the  hands  of  the  sheriff,  until  he  executes  the  assignment.  [Alderson,  B.  If 
by  the  assignment  of  the  sheriff,  the  property  passes  from  the  execution  debtor  to  the 
vendee,  it  shews  that  the  sheriff'  is  a  mere  instrument  to  convey  the  property,  and 
in  that  case  the  house  remains  the  house  of  the  execution  debtor  until  it  becomes  the 
house  of  the  sheriff''s  vendee,  by  virtue  of  the  assignment.  That  was  the  opinion  of 
Patteson,  J.,  as  well  as  my  own,  in  Giles  v.  Grover.  If  so,  the  issue  on  the  second 
plea  to  the  new  assignment  ought  to  be  found  for  the  plaintiff.  Pollock,  C.  B.  If 
the  argument  of  the  defendants'  counsel  be  right,  the  new  assignment  was  demurrable, 
and  the  defendants  should  have  demurred  instead  of  traversing  it.]  In  the  allegation 
that  the  sheriff  continued  in  po.ssession  an  unreasonable  time,  there  is  involved  a  mixed 
question  of  law  and  fact,  and  it  is  by  no  means  clear  that  the  defendants  could  have 
demurred.  The  defendants  had  a  right  to  shew  that  the  assignment  had  not  been 
made,  and  the  sheriff  had  a  right  to  continue  in  possession  until  it  was  made. 
[Pollock,  C.  B.  If  that  were  so,  a  sheriff'  might  continue  in  possession  for  any  length 
of  time,  on  the  ground  that  he  had  not  yet  executed  an  assignment.]     He  would  be 
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lial)le  in  au  action  on  the  case  for  icmaiuing  there  iiuproperl3',  and  beyond  a  reasonable 
time  for  that  purpose,  or  for  any  abuse  of  the  power  which  the  law  vests  in  him  ;  but 
trespass  is  not  maintainable.  Where  the  party  is  a  mere  wrong-doer,  the  plaintift"  is 
entitled  to  maintain  trespass ;  but  that  cannot  be  so  in  the  case  of  a  sheriH',  who  is 
justified  under  the  execution.  lie  is  obliged  to  enter  the  house,  and  to  sell  the 
property  he  finds  there.  It  is  clear  he  is  not  func-[244]-tus  officio  at  the  end  of  the 
sale,  as  he  has  a  further  duty  to  perform,  viz.  to  assign  the  property.  [Alderson,  B. 
Where  is  the  necessity  for  his  remaining  in  the  house  to  sell  the  termi  Piatt,  B.  In 
Hex  V.  Deane  (2  Show.  So),  it  was  held  that  if  a  sheriff,  on  a  ii.  fa.,  sell  a  lease  or  term 
of  a  house,  he  cannot  and  must  not  put  the  person  out  of  possession,  and  the  vendee 
in  ;  but  the  vendee  must  bring  his  ejectment.]  It  has  been  held  that  that  applies 
onlj'  to  a  forcible  e.xpulsion.  That  case  decided  no  more  than  Nexvton  v.  Ilarhind 
(1  M.  &  Gr.  6-14  ;  1  Scott,  N.  R.  i74),  in  which  it  was  held,  that  where  a  tenant 
remains  in  possession  after  the  e.xpiration  of  his  term,  a  landlord  is  not  justified  in 
expelling  him  by  force,  in  order  to  regain  possession.  And  even  there  Bosanquet,  J., 
says,  "  If  a  tenant  hold  over  the  land  after  the  expiration  of  his  term,  he  cannot  treat 
the  lessor,  who  enters  peaceably,  as  a  trespasser." 

Humfrey  and  Peacock,  contra,  were  stopped  by  the  Court. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute,  and 
that  the  plaintiff  is  entitled  to  the  verdict  on  the  second  plea  to  the  new  assignment. 
'1  he  declaration  is,  in  trespass  for  breaking  and  entering  the  plaintitfs  dwelling-house, 
and  continuing  therein  for  the  space  of  three  months ;  and  the  third  plea  to  that  was, 
a  justification  by  the  defendants  as  sheriff  of  Middlesex  under  a  fi.  fa.,  under  which 
the  defendants  entered  the  dwelling-house,  and  seized  and  took  in  execution  a  lease 
under  which  the  plaintiff'  held  and  possessed  the  house  for  a  term  of  years  ;  and  it 
alleged,  that  afterwards,  and  before  the  return  of  the  writ,  the  defendants  sold  the 
terra,  and  the  plaintiff's  inteiest  in  it,  and  continued  in  possession  of  the  dwelling- 
house,  as  in  the  declaration  mentioned,  for  the  [245]  further  execution  of  the  writ. 
To  that  plea  there  was  a  new  assignment,  that  the  defendants  stayed  in  the  house 
an  utireasonable  time  after  they  had  seized  and  taken  in  execution  and  sold  the  said 
Iciise.  The  second  plea  to  that  new  assignment  is,  that,  at  the  time  of  the  committing 
of  the  trespasses  newly  assigned,  the  said  dwelling-house  was  not  the  dwelling  house 
of  the  plaintiff.  The  question  now  is,  whether  the  plaintiff  or  the  defendants  be 
entitled  to  the  verdict  on  that  plea ;  the  fact  being,  that  the  lease  was  seized  under 
the  execution  and  sold  by  auction,  but  no  assignment  executed  to  the  purchaser.  Now 
it  appears  to  me  that  the  verdict  ought  to  be  entered  for  the  plaintiff,  whether  the 
word  "sold"  means  an  actual  assigtiment  to  the  purchaser,  or  a  mere  inchoate  act 
towards  a  transfer,  to  be  afterwards  perfected  by  an  assignment.  If  it  means  an 
actual  assignment,  the  sheriff  was  functus  officio  as  soon  as  the  assignment  was  made, 
and  had  no  right  on  the  premises  afterwards,  and  by  continuing  there  became  a 
trespasser  ;  and  if,  on  the  other  hand,  it  is  not  to  be  understood  as  meaning  an  assign- 
ment, but  as  a  mere  inchoate  act  towards  one,  then  beyond  douljt  the  house  was  the 
house  of  the  plaintiff,  for  the  property  remained  in  him.  I  think  it  is  quite  clear, 
that  the  term  remains  in  the  original  lessee  until  an  actual  assignment  by  the  sheriff; 
and  I  cannot  at  all  accede  to  the  suggestion  in  argument,  that,  on  the  seizure  of  a  term 
of  years,  the  term  becomes  vested  in  the  sheiill'  until  he  executes  an  assignment  of 
it  to  the  purchaser.  It  may  be,  that  things  which  pass  by  delivery  are.  for  .some 
purposes,  vested  in  the  sheriff  by  the  act  of  seizure  ;  but  in  the  case  of  chattels  real 
it  is  not  so.     I  think,  therefore,  the  rule  ought  to  be  made  absolute. 

Alder.son,  B.  I  am  of  the  same  opinion.  The  plaintitl's  complaint  against  the 
sheriff  is,  that  having  entered  his  dwelling-house  under  a  wiit  of  fieri  facias,  ami  seized 
[246]  and  sold  the  lease,  he  remained  an  unreasonable  time  afterwards  in  the  house. 
The  sheriff  says,  "The  house  the  plaintiil'  speaks  of  is  not  the  house  of  tiie  ])laintiff." 
The  question,  therefore,  comes  to  this :  was  it,  as  against  the  sherid',  who,  having 
remained  an  unreasonable  time,  had  no  right  to  be  there,  the  plaintiff's  house  I  If  the 
sheriff  had  any  property  in  the  house,  wh)'  did  he  say  he  did  not  remain  an  uin-eason- 
able  time  :  why  raise  that  question  1  The  sheriff  has  a  right  to  enter  the  hou.se  for 
the  purpose  of  executing  the  writ,  but  he  has  no  business  there  beyond  a  reasonable 
time  for  the  execution  of  it.  He  has  a  right  to  seize  the  debtor's  |)ropcrty,  and  to 
sell  and  assign  it,  but  he  is  only  the  conduit  pipe  to  transfer  the  right  of  the  debtor 
to  the  purchaser ;  and  if  so,  the  house  remained  the  house  of  the  plaintitl'  until  it  was 
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legally  ti'ansferred.  Aud  th:it  is  so  in  the  case  of  goods  ;  for  in  Giles  v.  Grover,  my 
Brother  Patteson  says: — "That  the  general  pioperty  in  goods,  even  after  seizure, 
remains  in  the  debtor,  is  clear  from  this,  that  the  debtor  may,  after  seizure,  by  pay- 
ment suspend  the  sale  and  execution."  Perhaps  the  sherifl'  might,  in  this  case,  have 
justified  remaining  in  possession  as  against  the  purchaser  ;  liut,  supposing  that  by  the 
word  "  sold  "  it  is  meant  that  he  assigned  the  term,  and  that  he  had  no  right  to  remain 
as  against  the  purchaser,  it  is  clear  he  had  no  right  to  remain  as  against  the  plaintiff, 
who  was  in  actual  possession.  I  am  disposed,  however,  to  think  that  the  word  "  sold  " 
does  not  mean  an  actual  assignment,  and  that  the  possession  was  still  in  the  plaintiff. 
I  therefore  agree,  that  this  issue  should  have  been  found  for  the  plaintiff,  and  that  the 
rule  must  be  absolute. 

RoLFE,  B.  The  sheriff  has  pleaded  that  he  was  justified  in  entering  the  plaintiff's 
dwelling-house  by  the  writ  of  fieri  facias  ;  and  that,  before  the  return,  he  sold  the 
lease,  and  the  plaintift"s  interest  in  the  term,  and  con-[247]-tinued  in  po.ssession  of  the 
dwelling-house  for  the  further  execution  of  the  writ.  Now,  the  word  ".sold"  seems 
to  me  to  mean  "bargained  and  sold;"  for  the  law  knows  nothing  of  the  sale  of  a 
chattel  real,  except  by  an  instrument  under  seal ;  and  the  mere  knocking  it  down  at 
an  auction  is  nothing  more  than  making  a  contract  to  sell  it.  To  that  extent  I  go 
with  the  defendants'  counsel.  The  plea  is  open  to  the  objection  that  it  does  not  shew 
to  whom  the  premises  were  sold,  and  a  special  demuirer  might  have  been  had  on  that 
ground  ;  but  it  is  unnecessary  to  consider  that  point  now.  The  sheriff,  therefore, 
having  sold  and  assigned  the  term,  (for  that  seems  to  me  to  be  the  meaning  of  the 
plea),  the  plaintiff'  says,  that,  after  he  had  so  done,  he  remained  on  the  premises  an 
unreasonable  time.  The  sheriff  then  says,  in  answer,  that  the  house  was  not  the  house 
of  the  plaintifl'.  That,  however,  is  not  at  all  made  out ;  for  it  is  admitted  on  the 
pleadings,  that  the  house  was  the  plaintiff's  until  the  shei'iff"  commenced  the  execution 
of  the  writ.  If  there  had  been  no  goods  in  the  house,  the  sheriff'  had  only  to  sell  the 
debtor's  interest  in  the  lease,  and  had  no  right  to  continue  in  the  house  beyond 
a  reasonable  time.  The  dictum  of  Buller,  J.,  in  Taylor  v.  Cole,  was  unnecessary  to 
the  decision  of  that  case  ;  and  it  is  not  stated  with  much  confidence.  It  is  said  it  has 
never  been  overruled  ;  but  has  it  ever  been  acted  on  ?  It  seems  strange  that,  under 
a  fieri  facias,  a  sheriff  should  be  able  to  execute  an  habere  facias  possessionem.  I  think 
the  word  "  sold  "  must  be  understood  to  mean  "  bargained  and  sold  ; "  that  is,  such 
an  act  as  gives  the  purchaser  a  right  to  come  into  possession,  and  to  enforce  his  right 
by  ejectment. 

Platt,  B.  I  concur  in  thinking  that  the  plaintiff'  was  entitled  to  the  verdict  on 
this  issue,  and  that  the  rule  should  be  absolute. 

Rule  absolute. 

[248]  EccLES  AND  Another  v.  Harper.  June  6,  1845. — Where,  on  the  first  trial 
of  a  cause,  the  plaintiff'  obtains  the  verdict,  and  a  rule  is  afterwards  made  absolute 
for  a  new  trial,  "  the  costs  to  abide  the  event,"  and  the  defendant  succeeds  on 
the  second  trial,  neither  party  is  entitled  to  the  costs  of  the  rule  for  a  new  trial. 

[S.  C.  3  D.  &  L.  71  ;  14  L.  J.  Ex.  264.] 

This  was  an  action  on  a  policy  of  assurance,  on  the  first  trial  of  which  the  plaintiffs 
obtained  a  verdict,  which  was  subsequently  set  aside  by  the  Court,  and  a  new  trial 
granted,  "the  costs  to  abide  the  event."  On  the  second  trial  the  defendant  obtained 
a  verdict.  The  Master,  on  the  taxation,  allowed  the  defendant  the  costs  of  the  rule 
for  the  new  trial.  Crompton  having  obtained  a  rule  to  shew  cause  why  the  Master 
should  not  review  his  taxation, 

Martin  now  shewed  cause.  The  party  who  ultimately  succeeds  on  the  new  trial 
is  entitled  to  the  costs  of  the  rule  for  a  new  trial.  They  follow  the  event,  and  go 
with  the  general  costs  of  the  cause.  [Alderson,  B.  How  does  it  differ  from  the  case 
where  the  new  trial  is  granted  on  the  ground  of  misdirection  ?  Theie  neither  party 
gets  the  costs  of  the  rule.]  The  party  who  eventually  succeeds,  aud  is  therefore 
shewn  to  have  been  in  the  right,  ought  to  be  indemnified  against  either  an  unfounded 
claim  or  a  wrong  verdict.  In  Purjh  v.  Kerr  (6  M.  &  W.  20),  the  Court  laid  down  the 
rule  thus  : — "  There  is  no  doubt  that  the  costs  of  all  interlocutory  proceedings  in  a 
cause,  not  otherwise  provided  for  by  the  Court,  are,  according  to  the  practice  of  the 
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Court,  co.sts  it!  the  ciiuse."  The  present  case  comes  within  that  general  rule  ;  this 
rule  was  an  interlocutory  proceeding,  in  which  the  defendant  was  successful,  and  the 
costs  of  which  were  not  specially  provided  for.  The  successful  party  is  entitled  to 
the  costs  of  the  cause,  not  by  the  mere  discretion  of  the  Court,  hut  by  the  statute  of 
[249]  Gloucester.  [Aldcrson,  B.  A  proceeding  in  the  cause  is  something  which 
m.ikcs  the  cause  proceed  ;  now  a  first  trial,  which  fails,  does  not  make  the  cause 
proceed  ;  it  does  not  appear  on  the  record  at  all :  therefore  all  the  intermediate  pro- 
ceedings between  the  first  and  second  trials  are,  as  it  were,  wiped  out  of  the  cause. 
Pollock,  C.  H.  The  "interlocutory  proceedings"  mentioned  by  the  Court  in  I'uijh  v. 
Kerr  mean  proceedings  in  the  cause.  Now  a  motion  for  a  new  trial  is  not  a  proceed- 
ing in  the  cause  ;  it  throws  it  a  stage  back.]  Austen  v.  Gihbs  (8  T.  K.  619)  shews, 
that  where  the  costs  are  directed  to  abide  the  event,  that  means,  as  to  the  costs  of 
the  trial, — the  event  of  the  same  party's  obtaining  the  verdict  a  second  time.  But 
the  costs  of  the  rule  for  a  new  trial  stand  on  a  diU'erent  footing ;  and  the  question  is, 
whether  they  ought  not  to  follow  the  costs  of  the  cause,  in  which  the  defendant 
ultimately  succeeds.  [Alderson,  B.  If  the  rule  is  made  absolute  for  a  new  trial 
simpliciter,  as  for  misdirection,  neither  party  has  the  costs  of  the  rule.  Here  there 
is  only  the  additional  term  aiuiexed,  that  the  plaintiffs  shall  have  their  costs  of  the 
first  trial,  only  in  case  they  succeed  again.  How  can  the  addition  of  that  term  have 
the  eti'ect  of  gi\ing  the  defendant  any  costs  which  it  is  admitted  he  could  not  have 
without  it  !] 

Crompton,  in  support  of  the  rule,  was  not  called  on. 

Pollock,  C.  B.  My  brothei'  Alderson  has  just  put  the  matter  in  a  light  which 
is  irresistible.  When  you  look  at  it  on  principle,  it  is  clear  the  plaintills  ought  not 
to  be  called  upon  to  pay  the  costs  of  coming  to  defend  a  verdict  which  they  have 
obtained.  It  is  admitted  there  is  no  direct  authority  upon  the  point;  and  that,  where 
the  rule  is  [250]  made  absolute  simpliciter,  there  are  no  costs  on  either  side.  It  is 
impossible  to  distinguish  the  two  cases. 

Aldekson,  B.,  Kolfe,  B.,  and  Flatt,  B.,  concurred. 

Rule  ab.solute. 


Lawrence  v.  Clark.  June  6,  184.5. — In  an  action  on  a  bill  of  exchange,  to  which 
the  defendant  pleaded  a  ])lea  of  fraud  and  covin — Held,  that  a  notice  by  the 
defendant  to  ])ioduce  the  bill,  left  in  the  letter-box  of  the  office  of  the  pl.iintifrs 
attorney  in  London  at  half-past  eight  o'clock  on  the  evening  before  the  cause  was 
tried  at  the  Middlesex  Sittings,  the  plaintilV  also  being  resident  in  London,  was 
too  late. — Held  also,  that  the  plaintiil'  was  not  bound  to  produce  tlie  bill  on  the 
trial  without  notice. 

[S.  C.  3  D.  &  L.  87  ;  15  L.  J.  Ex.  40.] 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange.  Plea,  that 
the  acceptance  was  obtained  by  and  thiough  the  fraud,  covin,  and  misrepresentation 
of  the  drawer,  and  others  in  collusion  with  him,  and  that  the  bill  was  indorsed  by 
him  to  the  plaintiff  without  value  or  consiileration.     Keplicalion,  de  injuria. 

At  the  trial,  before  Pollock,  C.  B.,  at  tlu;  Middlesex  Sittings  after  Hilary  Term 
(on  the  l!)Lh  of  Febi'uary),  the  defendant  called  a  witness  to  prove  the  allegation  of 
fraud  contiiined  in  his  plea,  and  Iwing  desirous  of  putting  the  bill  into  his  hands,  for 
the  ])urpose  of  identifying  it  as  the  bill  to  which  his  evidence  referred,  called  upon 
the  plaintiil'  to  produce  it  foi'  that  purpose,  and  insisted  that  he  was  bound  to  do 
so  without  any  notice  to  produce.  The  plaintiffs  counsel  lefu.sed  to  produce  it,  and 
relied  on  Head  v.  Gamble  (10  Ad.  &  E.  597,  n.)  as  an  authority  that  he  was  not  bound 
to  do  so  without  a  notice  to  produce:  and  the  learned  judge  so  ruled.  The  defen- 
ilant  then  proved  the  service,  at  the  otiice  of  the  plaintili's  attorney  in  London,  (by 
putting  it  into  the  letter-box  there),  at  half-past  eight  o'clock  the  evening  before,  of 
a  notice  to  jjroduce  the  bill  on  the  trial.  This  notice  was  dated  the  12th  of  February, 
and  was  intilled  (by  mistake)  "  In  the  Commun  Picas."  The  Lord  Chief  Baron  held, 
that  this  notice  was  too  late  ;  and  the  ])laintitl  had  a  veidict  for  the  amount  of 
the  bill. 

[251]  In  Easter  Term,  Petersdorfl  obtained  a  rule  nisi  for  a  new  trial,  on  the 
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grounds,  1st,  that  the  plaintiff  ought  to  have  produced  the  bill  when  called  upon, 
without  notice  ;  2ndly,  if  not,  that  the  notice  was  sufficient. 

Jervis  and  Wordsworth  now  shewed  cause.  As  to  the  first  point.  Read  v.  Gamble 
is  an  express  authority  that  a  notice  to  produce  was  necessary  in  this  case.  Then  as 
to  the  notice  itself.  In  the  first  place,  it  was  invalidated  by  the  wrong  title.  It  may 
be  said  that  the  eiror  could  not  mislead  ;  but  in  Harvey  v.  Mwgan  {i  Star.  N.  P.  C.  1 7) 
an  objection  equally  strict  prevailed.  There  the  action  was  by  A.  and  B.,  as  the 
assignees  of  C.  and  E.,  and  a  notice  to  produce,  intitled  "  A.  and  B.,  assignees  of  C, 
D.,  and  E."  was  held  insufficient,  although  the  plaintiffs  were  in  fact  also  assignees  of 
C.  and  D.  [Piatt,  B.  There  it  was  intitled  in  a  different  cause.  Pollock,  C.  B. 
Suppose  it  had  not  been  entitled  in  any  court,  or  had  been  in  the  form  of  a  letter"?] 
In  that  case  there  would  be  no  misdescription.  [Alderson,  B.  One  does  not  know 
where  we  are  to  stop.  Would  the  notice  be  bad  if  one  of  the  names  weie  spelled 
wrong?  The  question  is,  whether  the  party  has  had  such  a  notice  as  to  justify 
the  Court  in  admitting  the  secondary  evidence.  At  the  time  of  the  decision  in 
Harvey  v.  Morgan,  the  coui'ts  were  much  more  strict  than  now  as  to  matters  of  this 
nature.] 

Secondly,  the  notice  was  not  served  in  such  reasonable  time  before  the  trial  as  is 
necessary  to  let  in  the  secondary  evidence.  The  attorney  was  not  bound  to  have  the 
bill  in  his  possession  ;  it  was  not  in  issue  in  the  cause.  For  the  purpose  of  obtaining 
it,  he  would  have  to  communicate  with  his  client.  In  Byrne  v.  Harvey  (2  M.  &  Rob. 
89),  a  notice  to  produce  a  letter,  in  a  town  cause,  served  at  the  residence  of  the 
attorney,  where  also  his  office  was,  at  half-past  seven  [252]  o'clock  on  the  evening 
before  the  trial,  was  held  too  late,  on  the  ground  that  it  did  not  give  him  sufficient 
time  to  communicate  with  his  client  and  procure  the  document.  This  is  a  question 
which  must  in  a  great  measure  be  left  to  the  discretion  of  the  presiding  judge. 
[Pollock,  C.  B.  In  Atkins  v.  Meredith  (4  Dowl.  P.  C.  658),  a  notice  to  produce  a 
tradesman's  books,  served  on  the  plaintiff's  attorney  at  seven  o'clock  of  the  evening 
before  the  trial,  was  held  too  late.]  Holt  v.  Miers  (9  C.  &  P.  191)  is  another 
authority  to  the  same  effect.  [Alderson,  B.,  referred  to  George  v.  Thompson  (4  Dowl. 
P.  C.  656).] 

Petersdorff,  contra.  This  is  a  document  which,  although  it  was  not  directly  put 
in  issue  in  the  cause,  might  reasonably  be  presumed  to  be  in  the  possession  of  the 
attorney,  for  the  purpose  of  conducting  the  cause.  In  the  cases  cited,  the  documents 
were  tradesmen's  books  and  letters, — such,  therefore,  as  would  be  presumed  to  be 
in  the  possession  of  the  client.  [Alderson,  B.  In  Gewge  v.  Thompson,  the  notice  was 
to  produce  the  agreement  on  which  the  action  was  brought.]  In  Gihhons  v.  Poicell 
(9  C.  &  P.  634),  a  notice  to  produce  the  copy  writ  of  summons  served  in  the  cause, 
given  at  the  office  of  the  defendant's  attorney,  at  eight  o'clock  on  the  evening  before 
the  trial,  to  a  clerk  who  had  attended  several  summonses  in  the  cause,  was  held  in 
time.  [Alderson,  B.  That  was  in  the  nature  of  personal  service  on  the  attorney 
himself.  If  you  serve  notice  so  very  late,  j'ou  must  at  all  events  take  care  to  make 
it  perfect.  'The  question  is,  whether,  under  all  the  circumstances,  it  was  reasonable 
to  expect  the  partj^  to  be  able  to  produce  the  bill  the  next  morning.] 

But,  secondly,  the  plaintiff'  was  bound  to  produce  the  bill  without  notice.  The 
proof  which  it  was  proposed  to  give  on  behalf  of  the  defendant  was  not  of  a  secondary 
[253]  nature ;  he  did  not  seek  to  give  evidence  of  the  contents  of  the  bill,  but  only 
to  prove  certain  collateral  facts,  which  could  not  be  made  available,  unless  the  witness 
could  refer  them  to  the  bill  on  which  the  action  was  brought.  [Pollock,  C.  B.  The 
difficulty  is,  how  do  you  prove  the  identity  but  by  the  contents  1  Rolfe,  B.  Yon  want 
to  shew,  that  when  a  certain  writing  took  place  on  a  certain  piece  of  paper,  certain 
concomitant  circumstances  attended  it ;  but  then  you  must  shew  it  to  be  the  same 
writing  as  that  which  is  stated  on  the  record.  Alderson,  B.  It  is  not  as  if  the  paper 
were  lying  before  you  at  the  time.  Besides,  the  point  is  directly  decided  by  Bead 
V.  Gamble. 

Alderson,  B.  I  am  of  opinion  that  the  Lord  Chief  Baron  was  quite  right  in 
excluding  the  evidence,  on  the  ground  that  the  notice  to  produce  was  too  late.  All 
these  cases  depend  on  their  particular  circumstances,  and  the  question  in  each  is, 
whether  the  notice  was  given  in  reasonable  time  to  enable  the  plaintiff'  to  be  pi-epared 
to  produce  the  document  at  the  time  of  the  trial.  Here  the  notice  was  given  at  half- 
past  eight  o'clock  the  evening  liefore,  by  being  left  at  the  office  of  the  attorney.     If  the 
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service  had  heeii  half  an  hour  later,  it  would  have  been  a  had  notice  altogether  for  that 
night :  hut,  as  it  is,  it  seems  to  me  not  to  be  a  sutticient  notice  reasonabl}'  to  enable  the 
plaintili'  to  produce  the  bill  at  ten  o'clock  the  next  morning,  when  the  cause  was  to  be 
tried.  Several  eases  have  been  cited,  each  of  which  depends  upon  its  own  circum- 
stfinces.  In  the  present  case,  I  do  not  say,  if  the  paper  were  lying  before  the  attorney 
at  the  time,  that  the  notice  would  not  be  sutticient ;  but  it  is  not  shewn  whether  it 
was  in  his  or  his  client's  possession.  As  to  the  other  point,  I  am  clearl}'  of  opinion 
that  the  evidence  was  not  admissible  without  a  notice  to  produce.  It  certainly 
is  in  the  nature  of  secondary  evidence,  for  the  purpose  of  shewing  the  identity  of 
the  bill. 

[254]  KoLFE,  B.  I  am  of  the  same  opinion.  I  should  be  glad  if  there  were  a  rule 
established,  that  after  a  particular  hour  the  notice  should  be  considered  too  late  ;  but 
as  that  is  not  so,  each  case  must  depend  on  the  particular  circumstances  of  it;  and 
there  is  one  circumstance  here  which  is  strong  to  shew  that  we  should  not  extend 
the  rule  to  let  in  this  notice  ;  namely,  that  it  was  dated  the  12th  of  Februarv, 
and  not  served  until  the  18th;  the  defendant,  therefore,  had  all  that  time  in  which 
he  might  have  served  it.  As  to  the  rest  of  the  case,  I  quite  agree  with  my  Brother 
Alderson. 

Pi.ATT,  B.,  concurred. 

PoiJ.ocK,  C.  B.  I  agree  with  my  Brother  Alderson,  that  each  of  these  cases  must 
depend  on  its  individual  circumstances,  and  what  is  sufficient  in  one  case  may  not  be 
so  in  another ;  and  much  therefore,  must  be  left  to  the  discretion  of  the  presiding 
judge,  subject  of  course  to  correction  by  the  Court. 

Rule  discharged. 

Udal  .and  Utiier.s,  Assignees  of  Innes,  a  Bankrupt  v.  Walton  and  Otheks. 
June,  9,  IS-IS. — A  bankrupt  is  a  competent  witness,  in  an  action  by  his  assignees 
against  parties  claiming  under  an  execution,  to  prove  notice  to  them  of  a  prior  act 
of  bankruptcy. — Semble,  also,  he  is  competent,  since  the  6  &  7  Vict.  c.  85,  to 
prove  the  petitioning  creditor's  debt,  or  act  of  bankruptcy,  or  any  fact  which 
tends  to  support  the  commission. — A  notice  by  a  bankrupt  to  an  execution 
creditor,  that  "he  had  committed  several  acts  of  bankruptcy, 'is  a  sufficient  notice 
of  a  prior  act  of  bankruptcy,  within  the  2  &  3  Vict.  c.  29  :  the  notice  need  not 
state  the  nature  or  particulars  of  any  act  of  bankruptcy. 

[S.  C.  14  L.  J.  Ex.  262.     Keferred  to,  Lucas  v.  Dicktr,  1880,  5  C.  P.  D.  155.] 

This  was  an  interpleader  issue,  directed  to  try  the  question  whethei-  certain  goods 
belonged  to  the  plaintift's  as  assignees,  as  against  and  free  from  the  defendants'  execu- 
tion. The  declaration  averred  that  they  were  the  goods  of  the  plaintifls  as  assignees, 
which  averment  was  traversed  by  the  plea:  and  thereupon  issue  was  joined.  At  the 
ti'ial,  before  Pollock,  C.  B.,  at  the  last  Gloucester  Assizes,  the  [255]  plaintiffs  tendered 
the  bankrupt,  Innes,  as  a  witness  to  prove  the  petitioning  creditor's  debt  on  which  the 
fiat  issued.  It  was  objected  for  the  defendants,  that  he  was  incompetent  as  a  witness, 
on  the  ground  of  public  policy,  which  did  not  permit  a  bankrupt  to  be  a  witness  to 
prove  the  validity  of  the  commission,  and  that  the  case  was,  therefore,  not  atlected  by 
i^ord  Donnian's  Act,  ti  &  7  Viet.  c.  85.  The  Loid  Chief  Baron  admitted  his  evidence. 
It  appeared  that  tiie  defendants'  execution  had  gone  in  just  before  the  issuing  of  the 
fiat,  and  the  question  arose  whether,  at  the  time  of  the  execution,  they  had  notice  of 
a  prior  act  of  bankruptcy  committed  b}'  the  bankrupt  Innes,  within  the  meaning  of 
the  statute  2  &  3  Vict.  c.  29.  A  copy  of  a  letter  was  proved  by  the  bankrupt,  which 
had  been  written  by  him  to  the  defendants  before  the  levying  of  the  execution,  and 
in  which  he  informed  them  that  "he  had  committed  several  acts  of  bankruptcy."  The 
act  of  bankruptcy  and  the  petitioning  creditor's  debt  were  subsequently  proved  by 
other  evidence.  The  defendants'  counsel  contended  that  the  Ijankrupt's  letter  was  not 
a  notice  sufficiently  specific  to  satisfy  the  statute,  and  that  some  particular  act  of 
bankruptcy  ought  to  have  been  specified.  The  Lord  Chief  Baron  thought  the  notice 
sufficient,  and  under  his  direction  the  plaintiti's  had  a  verdict,  leave  being  reserved  to 
the  defendants  to  move  to  enter  a  nonsuit. 

Talfoiird,  Serjt.,  in  Eiister  Term,  obtained  a  rule  nisi  pursuant  to  the  leave  reserved, 
or  for  a  new  trial,  on  the  ground  of  the  inadmissibility  of  the  bankrupt's  evidence. 
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Keating  and  Dowdeswell  now  shewed  cause.  First,  the  bankrupt  was,  by  force 
of  the  statute  6  &  7  Vict.  c.  85),  if  not  independently  of  it,  a  competent  witness  for 
the  purpose  for  which  he  was  called,  to  prove  the  collateral  fact  of  the  existence  and 
sufficiency  of  the  petitioning  creditor's  debt.  It  is  not  necessary  in  this  case  to  contend 
that  he  [256]  is  a  competent  witness  for  the  purpose  of  directly  supporting  the  com- 
mission, although,  upon  the  authorities  and  upon  pi'inciple,  that  proposition  might  be 
established ;  but  inasmuch  as  his  incompetency  to  prove  a  collateral  fact  certainly 
arises,  not  from  any  grounds  of  public  policy,  but,  if  at  all,  from  his  interest  in  the 
event,  that  supposed  ground  of  incompetency  has  clearly  been  removed  by  the  statute. 
But  there  is,  in  truth,  no  good  reason  for  any  such  distinction.  The  only  authority 
to  sustain  the  proposition,  that  the  inadmissibility  of  a  bankrupt  to  support  his  commis- 
sion was  founded  upon  groinids  of  public  policy,  is  a  note  in  Mr.  Starkie's  Treatise  on 
Evidence,  vol.  2,  p.  191,  (3rd  edit.),  where  the  author  refers  to  Christian's  Bankrupt 
Law,  p.  444.  [Kolfe,  B.  What  is  the  supposed  public  policy  1]  As  it  would  seem, 
it  is  because  bankruptcy  was  at  one  time  considered  a  crime  ;  but,  even  if  that  be  so, 
the  case  is  met  by  the  express  words  of  the  statute.  And  in  all  the  authorities,  except 
in  Field  v.  Curtis  (2  Stra.  829),  the  incompetency  is  put  upon  the  ground  of  interest : 
Jomdaine  v.  Lefevre  (1  Esp.  66),  Chapman  v.  Gardner  (2  H.  Bl.  279),  Morgan  v.  Frtjw 
(2  B.  &  C.  14 ;  3  D.  &  R.  215).  [Alderson,  B.  A  man  is  competent  to  prove  his  own 
crime,  though  not  compellable.]  The  words  of  the  6  &  7  Vict  c.  85,  s.  1,  are  so 
comprehensive  as  to  include  every  case  of  incompetency,  whether  from  crime  or  interest, 
except  those  expressly  excluded  by  the  proviso.  And  it  is  observable  that  an  exception 
is  introduced  to  exclude  the  case  of  husband  and  wife,  although  undoubtedly  they 
were  inadmissible  as  witnes.ses  against  each  other  on  the  ground  of  public  policy.  It 
is  impossible  to  give  full  effect  to  the  words  of  the  statute,  without  including,  for  all 
purposes,  the  case  of  a  bankrupt.  Here,  however,  his  evidence  in  truth  applied,  not 
to  support  the  commission,  but  merely  to  prove  a  collateral  fact,  viz.  the  notice  of  the 
act  of  bankruptcy  ;  [257j  for  the  act  of  bankruptcy  and  the  petitioning  creditor's  debt 
were  proved  by  other  evidence.  For  that  purpose  he  clearly  was  competent. 
[Pollock,  C.  B.  The  commission  would  be  wholly  untouched  by  that  evidence ;  and 
then  it  resolves  itself  entirely  into  a  case  of  interest — that  he  might  by  his  evidence 
increase  the  estate.] 

Secondly,  the  letter  was  a  sufficient  notice  of  the  act  of  bankruptcy.  [Pollock,  C.  B. 
If  that  be  not  sufficient,  it  is  difficult  to  see  where  we  are  to  stop.  If  a  general  notice 
be  not  sufficient,  what  \s\  Must  it  state  all  the  circumstances,  as  where  the  bankrupt 
was  denied,  and  to  whom '?  J  If  so,  a  pleader  must  be  employed  to  draw  it.  Suppose 
the  intent  is  to  be  iuferred  from  a  number  of  facts  ;  are  they  all  to  be  stated  ?  And 
is  its  sufficiency  to  depend  on  the  recipient's  drawing  a  proper  inference  from  the  facts 
communicated  to  him?  This  question  is  by  no  means  new,  although,  on  account  of 
the  greater  importance  of  the  point  under  the  stat.  2  &  3  Vict.  c.  29,  it  has  recently 
been  mooted  afresh.  The  words  of  that  statute,  which  are  general — "notice  of  any 
prior  acts  of  bankruptcy," — are  the  same  as  those  of  the  6  Geo.  4,  c.  16,  s.  82,  under 
which  a  general  notice  has  been  held  valid,  the  principle  being,  that  it  is  sufficient  if 
the  party  receiving  it  is  thereby  put  upon  his  guard  :  Hawkins  v.  ll'hiitcn  (10  B.  &  C. 
217),  Sprait  v.  Hvbhouse  (4  Bing.  173;  12  Moore,  395).  The  same  principle  was 
aj)plied  to  the  statute  of  Victoria,  in  Ramsey  v.  Eaton  (10  M.  &  W.  22).  In  Rothwell 
V.  Timhrdl  (1  Dowl.  P.  C,  N.  S.,  778),  the  notice  was  in  general  terms,  and  no  question 
was  raised  as  to  its  sufficiency.  In  Arthur  v.  IFhilworth  (6  Jurist,  323),  the  creditor 
having  pressed  his  debtor  to  deposit  certain  bills  of  exchange  as  security  for  his  debt, 
the  debtor  deposited  them,  saying,  "  it  will  be  of  no  use  to  you  ;  I  have  committed 
several  acts  of  bankruptcy  :  "  and  this  was  held  sufficient  notice  of  an  act  of  bankruptcy 
within  the  sta-[258]-tute.  That  decision  is  precisely  in  point.  Hocking  v.  Acraman 
(12  M.  &  W.  170)  may  be  referred  to  on  the  other  side,  where  notice  that  a  docket 
was  sti  uck  was  held  not  to  be  sufficient ;  but  that  is  quite  distinguishable  ;  the  striking 
of  a  docket  is  an  act  done  by  a  third  party,  and  is  perfectly  consistent  with  the  fact 
that  no  act  of  bankruptcy  had  been  committed  at  all. 

Talfourd,  Serjt,  and  Lush,  contra.  The  first  question  is,  whether  the  bankrupt 
was  a  competent  witness.  [Alderson,  B.  I  do  not  see  why  he  was  not  competent  to 
prove  even  the  act  of  bankruptcy.  Pollock,  C.  B.  The  validity  of  the  commission 
was  not  in  issue,  and  therefore  the  question  as  to  public  policy  does  not  arise.] 

Secondly,  the  notice  of  the  act  of  bankruptcy  was  not  sufficiently  specitic  to  satisfy 
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the  statute  This  question  was  considered  in  a  very  recent  case,  of  t'onivm/  v.  Nail 
(14  Law  J.  (N.  S.),  U.  P.,  165),  in  the  Court  of  Common  Pleas.  There  it  was  brought 
to  the  knowledge  of  the  creditor,  that  the  debtor  against  whom  the  fiat  afterwards 
issued  had  filed  a  declaration  of  insolvency ;  and  it  was  held,  that  notice  of  that  fact 
did  not  amount  to  a  notice  sufficient  to  satisfy  the  statute.  [Pollock,  C.  B.  That 
case  was  decided  on  the  ground  that  the  particulars  communicated  onl}'  amounted 
to  an  act  of  bankruptcy  in  fieri.  It  was  merely  a  statement  of  facts,  out  of  which 
an  act  of  bankruptcy  might  perhaps  grow.]  The  words  of  the  statute,  "  any  prior 
act  of  bankruptcy,"  appear  to  point  to  the  communication  of  some  definite  specified 
act.  If  a  general  notice,  such  as  this,  he  held  sufficient,  some  creditor  interested  to 
defeat  an  execution  will  always  serve  such  a  notice,  taking  his  chance  of  being  able 
afterwards  to  prove  some  definite  act  of  bankruptcy,  and  thus  the  security  which  the 
statute  intended  to  give  to  execution  creditors  will  be  greatly  impaired. 

[259]  Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
As  to  the  first  point,  I  have  no  doubt  that  the  evidence  of  the  bankrupt  was  properly 
received.  His  testimony  was  tendered,  not  to  support  the  commission,  but  to  prove 
the  petitioning  creditor's  debt.  The  question,  therefore,  as  to  his  competency  to 
support  the  commission  does  not  arise  ;  he  clearly  is  competent  to  prove  collateral 
facts ;  and,  in  truth,  this  point  was  given  up  on  the  argument.  Then,  with  respect 
to  the  other  point,  I  think  the  notice  of  the  act  of  bankruptcy  was  sufficient.  In  the 
case  of  Conway  v.  XaU,  which  has  been  referred  to,  there  was  merely  a  statement  of 
circumstances,  which  in  themselves  did  not  amount  to  an  act  of  bankruptcy  ;  it  was 
not  a  mere  general  notice  that  the  party  had  actually  committed  an  act  of  bankruptcy. 
The  case  of  Hockiiuj  v.  Acraman  is  not  at  all  opposed  to  this  view  of  the  case.  Notice  of 
a  docket  having  been  struck  merely  informs  the  party  that  another  person  has  taken 
a  certain  step  which  is  adverse  to  the  debtor;  the  commercial  world  gather  nothing 
from  that  fact,  except  that  some  person  has  made  a  certain  affidavit.  But  here  there 
is  direct  notice  that  acts  of  bankruptcy  have  been  committed,  and  such  a  notice  is,  on 
general  principles,  sufficient  to  satisfy  the  act  of  Parliament.  There  would  be  great 
inconvenience  in  putting  any  other  construction  upon  it,  for  there  are  twenty  different 
kinds  of  acts  of  bankruptcy,  and  it  would  be  almost  impossible  to  state  with  accuracy 
what  ought  to  be  the  form  of  notice  adapted  to  each  act  of  bankruptcy.  Some  light 
is  thrown  upon  this  point  by  the  former  statute,  of  the  43  Geo.  3,  c.  13-5,  s.  3,  which 
makes  the  issuing  of  a  commission  and  the  striking  of  a  docket  notice  of  an  act  of 
bankruptcy.  Now,  when  a  docket  is  struck,  the  act  of  bankruptcy  is  not  stated  ;  it 
is  merely  stated  that  the  party  is  a  bankrupt ;  and  the  commission  itself  gives  no 
more  information  0!i  that  subject :  nor  is  the  specific  act  of  bankruptcy  made  known 
until  the  examination  takes  [260]  place.  I  think,  therefore,  on  principle,  that  there 
has  been  in  this  case  sufficient  notice  of  an  act  of  bankruptcy. 

Aldekson.  B.,  Kolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 

Bishop  v.  Goodwin  and  OntERs.  June  9,  1845. — The  lessees  under  a  lease  of  coal 
mines  covenanted  thereby,  that  they  would  deliver  to  the  lessor  two  equal 
thirteenth  parts  of  all  coal  which  should  be  raised  from  the  mines  demised 
during  the  term  or  would  pa}'  him  quarterly  the  value  thereof  in  money  ;  and 
that,  in  case,  at  the  end  of  the  fiist  quarter  of  any  year,  such  quarterly  deliveries 
should  not  have  equalled  in  value,  or  such  quarterly  payments  should  not  have 
equalled  in  amount,  the  sum  of  381.  10s.,  the  lessees  should  also  pay,  at  the  end 
of  ever}'  such  first  quarter,  such  additional  rent  or  sum  as  should  make  up  the 
sum  of  381.  10s.  ;  and  in  case,  at  the  end  of  the  second  quarter,  such  deliveries 
or  payments  for  that  and  the  preceding  (juartcr  should  not  have  equalled  in 
value  or  amount  the  sum  of  £75,  then  the  lessees  should  also  pay,  at  the  end  of 
the  second  (juarter,  such  further  sum  as  would  make  up  £75  ;  and  in  case,  at  the 
end  of  the  third  quarter,  such  deliveries  or  payments  for  that  and  the  two 
preceding  quarters  should  not  have  equalled  in  value  or  amount  the  sum  of 
1111.  10s.,  then  the  lessees  should  pay,  at  the  end  of  the  third  quarter,  such 
further  sum  as  would  make  up  1111.  10s. ;  and  in  case,  on  the  24th  June,  in  any 
year,  the  deliveries  or  payments  for  that  and  the  three  preceding  quarters  should 
not  have  cqu.Ulcd  in  value  or  amount  the  sum  of  ,£150,  the  lessees  shoukl  pa^', 
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on  the  24th  June,  such  an  additional  sum  as  would  make  up  £150 ;  it  being  the 
intent  and  meaning  of  the  parties,  that  the  royalties  thereby  reserved  should 
always  amount  to  £150  per  annum  at  the  least: — Held,  that,  in  calculating  the 
amount  of  ro^^alty  due  to  the  lessor  at  the  end  of  each  year,  the  lessees  were 
not  entitled  to  set  off  the  excess  of  royalty  accruing  in  any  quarter,  against 
a  deficiency  in  the  previous  quarter ;  but  that  the  lessees  were  entitled,  at  the 
end  of  each  quarter,  to  the  full  sum  of  381.  10s. 

[S.  C.  14  L.  J.  Ex.  290.] 

This  was  an  action  of  debt  for  the  recovery  of  rent  due  under  a  mining  lease, 
which  came  on  for  trial  before  Pollock,  C.  B.,  at  the  Spring  Assizes  for  Staffordshire, 
1844,  when  it  was  referred,  by  order  of  Nisi  Prius,  to  the  decision  of  an  arbitrator, 
who  was  empoweied  to  raise  any  questions  of  law  on  the  face  of  his  award.  The 
indenture  of  lease  was  dated  the  24th  of  June,  1835;  and  thereby  the  defendants 
became  lessees  of  the  plaintiff  of  certain  coal  mines  in  the  county  of  Stafford,  for 
a  term  of  twenty-one  years.  The  lease  contained  the  following  covenant : — That  the 
said  defendants  should  and  would  deliver  quarterl}^  to  the  plaintiff,  two  equal 
thirteenth  parts  of  all  coal  which  should  be  raised  or  got  out  of  the  said  mines 
demised  during  the  said  term,  or  should  pay  to  him  quar  [261]-terly  the  value  thereof 
in  money.  It  also  contained  a  provision,  that  in  case,  at  the  end  of  the  first  quarter 
of  any  one  year  of  the  said  term,  such  quarterly  deliveries  should  not  have  equalled 
in  value,  or  such  quarterly  payments  in  money  should  not  have  equalled  in  amount, 
the  sum  of  381.  10s.,  then  the  lessees  should  also  pay,  at  the  end  of  every  such  first 
quarter,  such  additional  rent  or  sum  of  money  as  would  make  up  the  sum  of  381.  10s. ; 
and  in  case,  at  the  end  of  the  second  quarter,  such  deliveries  or  payments  for  that 
and  the  preceding  quarter  should  not  have  equalled  in  amount  or  value  the  sum  of 
£75,  then  the  lessees  should  also  pay,  at  the  end  of  every  such  second  quarter,  such 
further  sum  as  would  make  up  the  said  sum  of  £75 ;  and  in  case,  at  the  end  of 
the  third  quarter,  such  deliveries  or  payments  for  that  and  the  two  preceding 
quarters  should  not  have  equalled  in  amount  or  value  the  sum  of  1111.  10s.,  then  the 
lessees  should  pay,  at  the  end  of  such  third  quarter,  such  further  sum  as  would  make 
up  the  sum  of  1111.  10s.;  and  in  case,  on  the  24th  day  of  June,  in  any  year, 
the  deliveries  and  payments  for  that  and  the  three  preceding  quarters  should  not  have 
equalled  in  amount  or  value  the  sum  of  £150,  then  the  lessees  should  pay,  on  the 
said  24th  day  of  June,  such  additional  rent  or  sum  as  would  make  up  the  sum  of 
£150  ;  it  being  the  intent  and  meaning  of  the  pai'ties  to  the  said  lease,  that  the 
royalties  thereby  reserved  should  always  amount  to  the  sum  of  £150  per  annum  at 
the  least. 

The  arbitrator  found,  by  his  award,  that  there  was  raised  from  the  mines  demised, 
between  the  12th  of  January,  1837,  and  the  25th  of  March,  1844,  a  quantity  of  coal, 
of  which  the  value  of  two  equal  thirteenth  parts,  after  certain  deductions,  amounted 
to  the  sum  of  10611.  5s.,  which  sum  bad  become  due  from  the  defendants  to  the 
plaintiff;  and  that,  during  the  same  period,  there  became  due  from  the  defendants 
to  the  plaintiff  the  further  sum  of  1791.  18s.  4d.,  being  the  aggregate  of  the  sums 
necessary  to  make  up  the  said  minimum  rent  of  £150  due  under  [262]  the  lease. 
But  the  arbitrator  did  not,  in  calculating  the  said  sum  of  1791.  18s.  4d.,  set  off  the 
excess  in  value  of  the  royalty  accruing  in  any  one  quarter  of  a  year,  against  the 
deficiency  in  any  previous  quarter. 

The  award  then  stated,  that,  if  the  Court  should  be  of  opinion  that  the  minimum 
rent  of  £150  was  an  annual  minimum,  and  that,  in  calculating  the  amount  due  to  the 
plaintiff  at  the  end  of  each  year-,  the  excess  of  royalty  accruing  in  one  quarter  was  to 
be  set  against  the  deficiency  in  a  previous  quarter,  so  that,  at  the  end  of  each  year, 
the  plaintiff  would  be  entitled  to  no  more  than  £150,  unless  the  value  of  two 
thirteenths,  minus  the  deductions  during  that  yeai-,  amounted  to  a  greater  sum,  (in 
which  case  it  was  admitted  that  he  would  be  entitled  to  that  sum),  then  the  verdict 
for  the  plaintiff  was  to  stand,  but  the  damages  were  to  be  reduced  by  the  sum 
of  641.  15s. 

On  a  former  day  in  this  term,  accordingly,  J.  W.  Smith  obtained  a  rule,  calling 
upon  the  plaintiff  to  shew  cause  why  the  damages  should  not  be  reduced  by  the  sum 
of  641.  1 5s.,  contending  that  such  was  the  true  construction  of  the  lease  ;  against  which 

Whateley  (Whitmore  with  him)  now  shewed  cause.     There  is  no  foundation  for 
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this  rule  ;  for  it  is  clear  that  the  true  construction  of  this  lease  is,  that  this  is  a  quarterly, 
not  a  3'early  reservation  of  the  rent.  The  amount  is  to  be  settled  in  each  ijuartor  ;  and 
no  two  quarters  can  be  blended  together,  so  as  to  make  up  the  deficiency  in  one  by 
the  excess  in  another.  It  was  the  obvious  intention  of  the  parties,  that  the  royalty 
should  alwaj's  amount  to  -381.  10s.  per  quarter  at  the  least.  There  is  not  a  word  to 
shew  that  any  excess  on  any  quarter  is  to  be  repaid.  If  the  royalty  in  any  quarter 
falls  short  of  that  sum,  the  difference  is  to  be  made  up;  and  if  in  any  quarter  it 
exceeds  that  sum,  the  actual  amount  must  be  paid  to  the  plaintiff".  Even  if  no  coal 
is  raised  in  the  first  quarter,  the  defendants  <ire  to  pay  381.  10s.  for  that  [263]  quarter. 
[Pollock,  C.  B.  You  say  that,  in  calculating  the  rent  from  quarter  to  quarter,  you 
carry  on  a  surplus,  but  not  a  deficiency.]     Yes.     The  Court  then  called  on 

J.  W.  Smith,  in  support  of  the  rule.  The  argument  on  the  part  of  the  defendants 
rests  on  the  concluding  words  of  the  clause,  "  that  the  royalties  thereby  reserved 
should  always  amount  to  the  sum  of  £1-50  per  annum  at  the  least."  Are  they  not  to 
have  the  benefit  of  a  great  excess  in  the  fourth  quarter,  supposing  them  to  have  raised 
no  mineral  in  the  other  three  quarters?  [Alderson,  B.  Then  they  should  have  said 
that  the  plaintiff"  should  not  be  paid  more  than  £150,  unless  in  each  quarter  the 
deliveries  or  payments  should  not  have  equalled  in  amount  or  value  the  sum  of 
3S1.  10s.  It  is  quite  clear  that  in  each  quarter  that  amount  is  to  be  made  up,  and 
the  money  paid.]  The  intention  to  secure  to  him  £1-50  per  annum  at  the  least  would 
be  carried  out  by  leturning  the  1111.  10s.  already  paid,  if  there  were  an  excess  to  the 
same  amount  in  the  last  quarter.  [Pollock,  C.  B.  It  is,  for  one  purpose,  a  quarterly 
rent;  but  the  quarters  are  blended  together  for  the  purpose  of  taking  care  that,  at 
the  end  of  the  second  quarter,  there  shall  be  £75,  of  the  third,  1 1 11.  lOs.,  and  of  the 
fourth,  £150.  Alderson,  B.  There  is  nothing  to  shew  that  money  once  paid  is  ever 
to  be  restored.]  Three  of  the  quarters  might  be  spent  in  an  outlay  in  preparing  the 
mine  for  working,  or  clearing  it  of  water.  Surely  it  is  just  that  the  lessees  should  be 
reimbursed  out  of  the  excess  in  the  fourth  quarter,  if  the  £150  be  equally  secured. 

Pollock,  C.  B.  The  true  construction  of  the  lease  is  clearly  this,  that  if  the 
royalty  in  any  quarter  falls  short  of  381.  10s.,  it  must  be  made  up  to  that  sum  ;  but, 
if  the  royalty  in  any  quarter  exceeds  that  sum,  there  is  nothing  in  the  lease  to  shew 
that  the  surplus  is  to  be  given  back  to  the  lessees.  A  balance  is  to  be  carried  forward 
iu  favour  of  the  landlord,  but  not  against  him. 

[264]  AldersuN,  B.  Mr.  Smith's  argument  really  comes  to  this,  that  there  is 
more  injustice  in  settling  the  account  in  successive  quarters  than  in  successive  years  ; 
for  it  is  admitted  that  there  is  not  to  be  any  recouping  in  any  subsequent  year.  If 
he  is  right,  I  do  not  see  how  we  could  stop  short  of  retracing  the  account  after  the 
lapse  of  twenty  years.  As  the  covenant  stands,  it  is  clear  that  the  rent  is  to  he  made 
up  every  quarter,  and  the  landlord  is  not  to  have  less  than  £150  in  the  year,  although 
he  may  obtain  a  larger  sura,  compounded  of  the  rent  and  royalty. 

RoLFK,  B.,  and  Platt,  K,  concurred. 

Rule  discharged. 

Smith  v.  GOFF.(a)  June  10,  1845. — A  cause  w;is  referred  by  order  of  Nisi  Prius, 
which  stilted  that  "  the  arbitrators  should  be  at  libertv,  if  they  should  think  fit, 
to  examine  the  parties  and  their  respective  witnesses  on  oath  :" — Held,  that  it 
was  discretionary  with  the  arbitrators  whether  they  would  examine  the  witnesses 
on  oath  or  not,  and  that  it  was  no  olijection  to  their  award  that  the  witnesses 
were  examined  without  being  sworn,  although  the  |)arty  against  whom  the  award 
was  made  required,  at  the  time,  that  they  should  be  sworn. 

[S.  C.  3  D.  &  L.  47.] 

A  rule  had  been  obtained  by  Peter.sdorff,  calling  on  the  plaintiff  to  shew  cause 
why  the  award  made  in  this  c.iuse  shoukl  not  be  set  aside,  on  the  ground  that  the 
arbitrator  had  taken  the  evidence  of  the  witnesses  without  their  being  sworn. 

The  cause  was  referred  by  an  order  of  Kolfe,  B.,  which  was  in  the  usual  printed 
form,  and  contained  the  following  clause  :  "  The  arbitrators  or  umpire  shall  be  at 
liberty  (if  they  shall  think  fit)  to  cxainiiie  the  parties  and  their  respective  witnesses 
on  oath."     And  it  appeared  by  the  affidavits,  that  the  defendant,  in  the  course  of  tho 

(«)  Decided  by  Parke,  B.,  sitting  alone. 
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reference,  required  the  umpire  to  take  the  examination  of  the  witnesses  on  oath,  which 
he  declined  to  do. 

Hance  shewed  cause,  and  contended,  that,  by  the  express  wording  of  the  order  of 
reference,  it  was  left  entirely  in  the  option  of  the  arbitrators  whether  they  would  take 
the  evidence  of  the  witnesses  on  oath  or  not ;  that  there  was  [265]  no  rule  of  law 
which  rendered  it  incumbent  on  them  to  examine  the  witnesses  on  oath ;  that, 
previously  to  the  statute  3  &  4  Will.  4,  c.  42,  an  arbitrator  had  no  power  whatever 
to  administer  an  oath  ;  and  the  41st  section  of  that  act  empowered  and  required  him 
to  do  so  only  in  cases  where  it  was,  by  the  order  of  reference,  or  the  submission  to 
arbitration,  expressly  ordered  or  agreed  that  the  witnesses  should  be  examined  on 
oath,  in  which  case  no  discretion  was  left  to  the  arbitrator:  that  the  words  "shall  be 
at  liberty  if  they  think  fit,"  &c.  could  not,  as  would  probablj'  be  contended  by  the 
other  side,  be  confined  to  the  parties  to  the  suit,  but  overrode  the  whole  sentence, 
and  must  be  taken  to  apply  equally  to  the  witnesses  as  to  the  parties  themselves,  and 
that  it  would  otherwise  be  impossible  to  construe  the  sentence  grammatically.  He 
also  contended,  that,  even  if  it  were  obligatory  on  the  arbitrator  to  take  the  evidence 
on  oath,  there  had  been  a  waiver  of  the  objection,  by  the  subsequent  attendance  of 
the  defendant  and  his  witnesses  before  the  arbitrator ;  but  the  argument  on  this  part 
of  the  case  is  omitted,  as  the  judgment  of  the  Court  proceeded  entirely  on  the  other 
point. 

PetersdorflT,  in  support  of  the  rule.  It  has  been  generally  considered  that  an 
ai'bitrator  was  bound,  under  an  order  of  reference  like  the  present,  to  examine  the 
witnesses  upon  oath,  if  required  to  do  so  by  either  side  ;  and  as  in  this  case  the 
defendant  expressly  required  that  the  witnesses  should  be  sworn,  the  umpire  was  not 
justified  in  taking  their  evidence  otherwise  than  upon  oath,  in  defiance  of  the  defen- 
dant's request.  The  terms  of  the  order  of  reference  may  appear  to  give  the  arbitrator 
an  option,  but  its  real  meaning  is,  that  it  should,  as  far  as  the  witnesses  are  concerned, 
be  obligatory  on  him  to  examine  them  upon  oath,  and  that  he  was  only  at  liberty  to 
exercise  a  discretion  with  respect  to  the  examination  of  the  parties  to  the  suit. 

[266]  Parke,  B.  No ;  the  order  of  reference  clearly  leaves  the  whole  in  the 
discretion  of  the  arbitrators ;  and  although  one  side  required  the  witnesses  to  be 
sworn,  the  other  side  did  not ;  and  I  am  clearly  of  opinion  that  the  arbitrators  were 
not  bound  to  examine  the  witnesses  on  oath.  If  you  had  intended  it  to  be  imperative 
on  them,  you  should  have  had  the  order  of  reference  framed  accordingly,  and  have 
stated  therein,  that  the  arbitrator  shall  examine  the  witnesses  on  oath.  The  rule 
must  therefore  be  discharged. 

Rule  discharged,  with  costs. 

Kynaston  and  Another,  Assignees  of  John  Holland  Bake,  Bankrupt  v.  Crouch. 
June  11,  1845. — A  trader  committed  a  secret  act  of  bankruptcy,  by  leaving  his 
house  ;  but,  before  he  left,  desired  the  defendant,  his  foreman,  who  had  been 
accustomed  to  manage  his  business  for  him,  to  carry  it  on  in  his  absence.  The 
defendant  did  so  accordingly,  and  received  several  sums  of  money  for  debts  due 
to  the  bankrupt,  and  for  goods  sold  after  the  act  of  bankruptcy.  He  also  made 
several  bona  fide  payments ;  some  to  creditois  of  the  bankrupt,  for  the  expenses 
of  housekeeping,  and  retained  some  for  wages  due  to  himself.  The  monies  were 
received  and  the  payments  made  without  notice  of  the  act  of  bankruptcy.  An 
action  having  been  brought  by  the  assignees  to  recover  the  money  so  received  as 
money  had  and  received  to  their  use,  the  defendant  pleaded  never  indebted,  and 
a  set-ofl": — Held,  that  the  defendant  was  liable  to  the  assignees  for  all  the  money 
received  by  him  after  the  act  of  banki'uptcy,  and  that  he  was  not  entitled  to  set 
off  any  of  the  payments  made  by  him. — Semble,  that  the  defendant  might  have 
protected  himself  by  a  special  plea,  as  to  the  payments  and  disbursements  made 
by  him  without  notice  of  the  act  of  bankruptcy,  under  6  Geo.  4,  c.  16,  s.  82,  and 
2  &  .3  Vict.  c.  29,  s.  1.  — Qufcre,  whether  the  plea  of  not  guilty  in  trover  does  not 
put  in  issue  the  wrongful  nature  of  the  conversion. 

[S.  C.  14  L.  J.  Ex.  324 ;  9  Jur.  584.] 

This  was  an  action  of  debt  by  the  plaintiffs  as  assignees,  to  recover  the  sura  of 
1531.  13s.,  as  money  had  and  received  by  the  defendant  to  their  use  as  assignees. 
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rieas.  Fiist,  never  indebted  ;  secondly,  ;i  setotT  for  work  and  labour  done  for  the 
plaintifl's,  for  money  lent,  and  on  an  account  stated. 

At  the  trial,  before  Patteson,  J.,  at  the  last  Summer  Assizes  at  Bristol,  it  appeared 
that  Bake  was  a  tradesman  at  Bristol,  and  the  defendant  his  foreman,  who  attended 
at  his  shop  and  managed  his  business  for  him.  On  the  22nd  [267]  October,  18t3, 
Bake  committed  a  secret  act  of  bankruptcy,  bj'  leaving  his  house,  under  pretence  of 
going  to  London  for  the  juirpose  of  paying  some  bills ;  and,  on  going  away,  directed 
the  defendant  to  carr}'  on  the  business  in  his  absence.  The  defendant  accordingly 
carried  on  the  business  in  his  master's  absence,  and  received  in  the  shop  various  sums 
of  money,  amounting  in  the  whole  to  1531.  13s.,  some  of  which  were  for  shop  goods 
sold  by  him  after  the  act  of  bankruptcy,  and  the  residue  monies  received  fi-om  debtors 
to  the  bankrupt.  He  also  made  payments  to  various  persons,  in  the  course  of  carrying 
on  the  business  in  the  bankrupt's  absence ;  some  to  creditors,  some  for  the  expenses 
of  housekeeping,  and  a  small  sum  he  retained  for  wages  due  to  himself ;  and  these 
payments  altogether  amounted  to  the  sum  of  1-531.  13s.,  received  by  him.  It  appeared 
that  the  defendant  had  no  notice  of  the  act  of  bankruptcy  until  the  9th  November ; 
and  that  of  the  payments  thus  made  by  him,  £21  only  was  paid  after  that  day,  and 
previous  to  the  issuing  of  the  fiat,  on  the  14th  of  the  same  month.  The  above  pay- 
ments, as  the  juiy  found,  were  made  bona  fide.  It  was  contended,  on  the  part  of  the 
defendant,  at  the  trial,  first,  that  the  action  foi'  money  had  and  received  was  not 
maintainable  against  the  defendant,  he  being  only  the  servant  of  the  bankrupt,  and 
no  contract,  express  or  implied,  existing  between  him  and  the  assignees  ;  secondly, 
that,  admitting  him  to  be  liable  to  the  plaintifi's  in  the  first  instance,  he  was  entitled 
to  set  oft"  against  their  demand  the  money  which  he  had  paid  to  the  creditors  of  the 
bankrupt,  or  at  least  that  portion  of  it  which  was  paid  by  him  before  he  had  notice 
of  the  act  of  bankruptcy.  The  learned  Judge,  however,  was  of  opinion,  that  as,  b}' 
the  act  of  bankruptcy,  the  money  of  the  bankrupt  was  vested  in  his  assignees,  the 
defendant  w-as  liable  to  them  for  every  part  of  it  received  by  him  after  the  act  of 
bankruptcy,  and  that  he  was  not  entitled  to  take  credit  for  any  of  the  payments,  as 
he  had  no  authority  from  the  assignees  to  make  [268]  them.  A  verdict  was  accordingly 
returned  for  the  plaintiffs,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  Court  should  think  the  action  would  not  lie  under  the  circumstances, 
or  to  reduce  the  verdict  to  such  amount  as  the  Court  should  think  fit.  A  rule  for 
this  purpose  having  been  obtained  in  Michaelmas  Teim  last, 

Cockburn  and  Greenwood  shewed  cause  in  the  Sittings  after  last  term  (May  1-1). 
It  is  an  established  rule,  that  all  money  belonging  to  a  bankrupt,  received  by  any  one 
after  the  act  of  bankruptcy,  becomes  the  property  of  the  assignees,  and  ma}-  be 
recovered  by  them  in  an  action  for  money  had  and  received.  The  money  received 
by  the  defendant  was,  therefore,  the  money  t)f  the  assignees,  and  he  is  bound  to 
refund  it  to  them  If  the  money  were  aftervvaids  paid  away  by  him  under  circum- 
stances which  would  afl'ord  a  defence  to  this  action,  that  ought  to  have  been  specially 
pleaded.  In  Pearson  v.  rrraham  (6  Ad.  &  Ell.  899  ;  2  Nev.  &  V.  636),  where  all  the 
cases  on  this  subject  are  collected,  it  was  held  that,  where  the  servant  of  a  bankrupt 
had  bona  fide  sold  goods  of  the  bankrupt  under  a  general  authority  from  him  after 
an  act  of  bankruptcy,  of  which  the  defendant  was  ignorant,  he  was  guilty  of  a 
conversion  ;  and  that,  if  he  had  any  justification,  he  should  have  pleaded  it  specially. 
Such  a  plea  was  pleaded  in  Harwooil  v.  UartUtt  (6  Bing.  N.  C.  61  ;  8  Scott,  171),  and 
the  defendant  ought  to  have  pursued  that  course  here.  [I'arke,  B.  You  say,  that  if 
he  wished  to  discharge  himself  fiom  'iability  under  2  &  3  Vict.  c.  29,  ho  ought  to 
have  pleaded  specially,  that  since  he  received  the  money  he  had  paid  it  away  under 
circumstances  which  would  protect  him.  The  defendant  will  piobably  argue,  that, 
having  received  the  money  without  notice  of  an  act  of  Ijankruptcy,  he  cannot  be  said 
to  have  received  it  to  the  use  of  the  assignees.]  The  case  of  Coks  v.  IFrii/h/ 
(4  Taunt.  198)  will  perhaps  be  relied  upon.  Tiiere  [269]  a  trader,  being  in  prison, 
employed  an  auctioneer  to  sell  certain  goods  for  him,  who  sent  him  the  money 
produced  by  the  sale  by  the  hands  of  the  defendant;  the  trader  having  become 
bankrupt  by  lying  two  months  in  pri.son,  it  was  held  that  his  assignees  could  not 
recover  from  the  defendant  the  monc^'  he  had  so  received  and  paid  over.  But  that 
case  is  distinguishable  from  the  present,  for  there  the  money  was  paid  into  the  hands 
of  the  trad(M-  liefore  the  act  of  liankiuptcy  was  committed  ;  neither  was  it  received 
in   the  cour.se  of  a  general  employment,  but  for  tiie  specific  purpose  of  being  carried 
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to  the  trader,  the  defendant  being  the  mere  bearer  of  it.  They  also  referred  to  the 
judgment  of  Buller,  J.,  in  Vernon  v.  Hankey  (2  T.  E.  121),  and  to  the  case  of 
Tnrquand  v.  Vanderplank  (10  M.  &  W.  180). 

Crowder  and  Butt,  in  support  of  the  rule.  The  money  having  been  bona  fide 
paid  by  the  defendant  to  creditors  and  others,  without  any  knowledge  of  an  act  of 
bankruptcy  committed  by  the  bankrupt,  he  is  not  liable  to  the  assignees  for  the 
money  so  paid,  and  it  would  be  a  great  hardship  if  he  were  held  liable ;  and  the 
holding  him  to  be  so  would  go  farther  than  any  case  has  yet  gone.  It  is  for  the 
benetit  of  the  creditors  of  a  bankrupt  that  the  trader's  business  should  not  be  stopped 
by  the  bankruptcy ;  but  if  his  shopmen,  who  are  bound  to  obey  their  master's  orders 
to  carry  on  the  business,  are  to  be  held  liable  to  his  assignees  for  so  doing,  it  must 
tend  to  produce  that  effect.  This  case  comes  within  the  protecting  clauses  of  the 
6  Geo.  4,  c.  16,  and  the  2  &  .3  Vict.  c.  29.  By  the  82nd  section  of  the  first^mentioned 
act  it  is  enacted,  that  "  all  payments  really  and  bona  fide  made,  or  which  sh;dl  hereafter 
be  made  by  any  bankrupt,  or  l)y  any  person  on  his  behalf,  before  the  date  and  issuing 
of  the  commission  against  such  bankrupt,  to  anj'  creditor  of  such  bankrupt,  (such 
payment  [270]  not  being  a  fraudulent  preference  of  such  creditor),  shall  be  deemed 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt  committed  ;  and 
all  payments  really  and  bona  fide  made,  or  which  shall  hereafter  be  made,  to  any 
bankrupt  before  the  date  and  i.ssuing  of  the  commission  against  such  bankrupt,  shall 
be  deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy  bj'  such  bankrupt 
committed ;  and  such  creditor  shall  not  be  liable  to  I'efund  the  same  to  the  assignees 
of  such  bankrupt,  provided  the  person  so  dealing  with  the  said  bankrupt  had  not,  at 
the  time  of  such  payment  by  or  to  such  bankrupt,  notice  of  an  act  of  bankruptcy 
by  such  bankrupt  committed."  And  by  the  2  &  3  Vict.  c.  29,  s.  1,  it  is  provided, 
that  "all  contracts,  dealings,  and  transactions  by  and  with  any  bankrupt,  really  and 
bona  fide  made  and  entered  into  before  the  date  and  issuing  of  the  fiat  again.st  him, 
shall  be  deemed  to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed,  provided  the  person  or  persons  so  dealing  with  such  bankrupt 
had  not,  at  the  time  of  such  contract,  dealings,  or  transactions,  notice  of  any  prior 
act  of  bankruptcy  by  him  committed."  Had  these  payments  been  made  by  the 
bankrupt  himself,  they  would  clearly  have  been  protected  b}'  these  statutes ;  and  it 
would  be  absurd  to  hold  that  his  servant,  who  is  for  this  purpose  nothing  more  than 
his  hand,  and  a  mere  conduit-pipe,  should  be  held  liable  for  them.  [Pai'ke,  B.  With 
respect  to  the  goods  sold  in  the  shop,  the  defendant  is  more  than  a  mere  conduit-pipe ; 
and,  by  selling  them,  he  was  guilty  of  a  conversion,  as  was  held  in  the  case  of 
Stephens  v.  Elwall  (-i  M.  &  Selw.  259).]  The  facts  of  that  case  distinguish  it  from 
the  present,  and  the  Court  will  not  extend  so  objectionable  a  principle.  [Parke,  B. 
If  this  money  had  been  paid  away  by  the  bankrupt  himself,  the  payment  would  be 
protected ;  and  it  certainly  seems  reasonable,  that  if  the  servant  pay  it  [271]  over 
to  a  third  person  by  the  authority,  expressed  or  implied,  of  the  bankrupt,  it  should 
be  protected,  as  being  a  payment  by  the  bankrupt  himself;  but  the  difficulty  is,  that 
you  have  not  pleaded  that.  The  money,  when  received  in  the  first  instance,  was 
money  received  to  the  use  of  the  assignees,  it  having  been  their  money  by  relation 
from  their  appointment  to  the  time  of  the  act  of  bankruptcy  ;  and,  if  sued  by  them  for 
it,  the  defendant  should  protect  himself  by  pleading  that  he  paid  it  away  under  the 
authority  of  the  bankrupt.  And  as  to  the  money  received  from  the  debtors,  he  might 
say  that  it  was  protected  as  a  payment  to  the  bankrupt  within  the  statute.  I  do  not 
think  there  is  any  hardship  in  that  view  of  the  case.]  In  Coles  v.  Eohins  (3  Camp.  185), 
Lord  Ellenborough  says,  "The  stat.  1  Jac.  1,  c.  15,  contains  a  favourable  provision  for 
persons  dealing  with  traders  who  have  committed  a  secret  act  of  bankruptcy,  and 
ought  to  receive  a  liberal  construction  in  respect  of  bona  fide  transactions."  And 
in  Coles  V.  Wright  (4  Taunt.  199),  Mansfield,  C.  J.,  says,  "It  seems  a  monstrous  thing 
to  say,  that  every  one  who  takes  money  in  the  character  of  a  messenger  or  bearer 
should  be  so  liable  ;  it  may  happen  to  pass  through  the  hands  of  two  or  three  persons, 
who  would  each  be  liable  to  an  action.  No  case  goes  that  length,  and  the  doctrine  of 
the  relation  of  the  act  of  bankruptcy  is  in  all  cases  extremely  hard,  and  in  many 
shocking,  and  it  is  not  to  be  cari'ied  farther  than  we  are  compelled  to  carry  it."  So 
also,  in  Tope  v.  Hor.kin  (7  B.  &  C.  101,  111),  Lord  Tenterden,  C.  J.,  after  saying  that 
the  defendant  appeared  to  be  a  mere  channel  of  conveyance,  adds,  "  It  is  obvious  that 
much   inconvenience   and   obstruction  to   business  might  take  place,  if   one  who  is 
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employed  as  a  mere  gratuitous  carrier,  or  made  the  gratuitous  channel  of  conveyance 
or  delivery,  should  he  answerable  for  property  passing  through  his  hands,  under  eircum- 
[272]  stances  which  lead  to  no  suspicion  that  the  transfer  may  not  be  made  lawfully, 
and  without  injiny  to  the  right  of  any  third  person.  And  a  decision  to  this  efiect 
would  be  a  great  hardship  on  the  individual  so  employed,  and  give  a  very  harsh  (and 
I  may  say,  as  to  him,  a  very  injurious)  effect  to  that  relation  of  the  act  of  bankruptcy, 
which,  though  necessary  for  many  purposes,  it  has  been  the  object  of  the  legislature, 
in  modern  times,  to  narrow  and  contract  within  the  com])ass  that  justice  to  particular 
individuals  requires."  Pearson  v.  Graliain,  which  has  been  cited  on  the  other  side, 
proceeded  on  the  ground  that  the  pcr.son  who  paid  over  the  money  did  so  with  notice 
of  the  act  of  bankruptcy.  [Parke,  B.  There  was  a  case  some  years  ago,  in  which 
there  was  an  able  argument  of  my  Brother  when  at  the  bar,  to  shew  that  the  case  of 
Stancliffe  v.  Ilnnlwick  (2  C.  M.  k  R.  1),  in  this  Court,  was  wrongfully  decided,  and 
that  the  plea  of  not  guilty,  in  an  action  of  trover,  does  not  put  in  issue  the  mere 
simple  fact  of  conversion,  but  that  under  that  plea  a  defendant  might  shew,  either 
that  the  conversion  never  took  place  in  fact,  or,  if  it  did,  that  it  was  not  a  wrongful 
conversion.  I  have  very  great  doubt,  to  say  the  least  of  it,  whether  that  argument 
was  not  well  founded,  and  whether  we  were  right  in  our  judgment  in  Standiffc  v. 
Harduick,  iijion  that  part  of  the  case.]  With  respect  to  the  money  paid  away  by  the 
defendant  after  notice  of  the  act  of  bankruptcy,  it  is  recoverable  from  the  parties  who 
received  it,  and  if  the  present  action  be  maintainable,  the  assignees  would  be  paid 
twice  over. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case,  which  was  argued  at  the  Sittings  after  last  Term,  we 
agree  with  my  Brother  Patteson,  [273]  who  held  that  the  plaintiffs  were  entitled  to 
recover,  and  are  of  opinion,  that  the  rule  which  has  been  obtained  to  enter  a  nonsuit, 
or  reduce  the  damages,  must  be  discharged. 

The  action  was  brought  by  the  plaintiffs  as  assignees  of  one  Bake,  a  bankrupt,  for 
money  had  and  received  to  their  use.  There  was  a  plea  of  never  indebted,  and  of  set> 
oK  for  work  and  labour  done  by  the  defendant  for  the  plaintiffs,  money  lent,  and  on 
an  account  stated.  The  sum  sought  to  be  recovered  was  1531.  13s.,  received  by  the 
defendant  after  the  22nd  October,  1843,  on  which  day  Bake  committed  an  act  of 
bankruptcy.  A  fiat  was  issued  on  the  14th  November  in  the  same  year.  The  bank- 
rupt was  a  tiirnier,  the  defendant  was  his  sei'vant,  and  attended  in  his  shop  and 
managed  his  business  for  him  ;  after  the  bankrupt  had  left  home,  (which  was  the  act 
of  bankiuptcy),  the  defendant  received  in  the  shop  various  sums  of  money  ;  some  for 
shop  goods  sold  by  him  after  the  act  of  bankruptcy,  the  residue  from  debtors  to  the 
bankrupt,  who  paid  the  amount  of  their  respective  debts  to  him.  The  defendant 
made  payments  to  various  persons,  in  the  course  of  carrying  on  the  business  in  the 
bankrupt's  absence  ;  some  to  creditors,  some  for  the  expenses  of  house-keeping,  and  a 
smaller  sum  he  retained  for  wages  due  to  himself;  and  those  payments  altogether 
equalled  the  1531.  13s.  received  by  him.  But  a  part  of  these  payments,  amounting  to 
£21,  were  made  after  the  defendant  had  notice  of  the  act  of  bankruptcy,  viz.  on  the 
9th  November.     The  jury  found  that  all  were  bona  fide  made. 

Upon  these  facts,  the  learned  .Judge  thought  that  the  defendant  was  liable  to  the 
assignees  for  all  the  money  received  by  him  after  the  act  of  liankruptcv,  and  was  not 
entitled  to  take  credit  for  any  of  the  payments ;  and  wo  are  all  of  the  same  opinion. 

The  sums  received  by  the  ilefendant  after  the  bankruptcy  for  the  sale  of  goods  by 
him,  and  those  received  from  debtors,  stiind  on  a  difVerent  footing. 

As  to  the  former,  the  goods  were  the  property  of  the  as[274]-signecs  by  relation  ; 
for  we  must  still  consider  the  relation  to  exist,  although  it  is  remarkalile  that  the 
legislature,  by  fi  Oeo.  4,  s.  16,  repealed  the  statute  15th  Kliz.  c.  7,  on  which  it 
depend(;d,  without  expressly  re-enacting  its  provisions.  The  defendant,  by  selling 
the  goo<ls,  was  prima  facie  guilty  of  a  conversion,  and  was  liable  in  an  action  of  trover, 
though  he  was  merely  the  servant  of  the  bankrupt  ;  and  if  liable  in  trover,  the 
assignees  might  sue  him  for  money  had  and  received,  instead  of  that  form  of  action, 
and  by  so  doing  they  would  only  waive  the  tort  and  affirm  the  sale,  and  take  to  the 
net  proceeds  as  the  value  of  the  goods,  subject  to  the  consc(|nences  of  ticatiug  the 
demand  as  a  debt,  and  letting  in  the  right  of  set-off",  where  there  is  a  liijnidated  cross 
demand,  but  no  more.     They  do  not  thereby  ratify  and  confirm  the  subsequent  appli- 


480  KYN  ASTON   r.  CROUCH  14M.  &W.275. 

cation  of  the  proceeds  by  the  defendant;  Hunter  v.  Prinsei)  (10  East,  399);  and  the 
implied  authority  previously  given  by  the  bankrupt  so  to  apply  them  was  determined 
bv  the  act  of  bankruptcy,  and  does  not  bind  the  assignees.  The  set-ofl",  as  pleaded, 
was  not  proved,  and  therefore,  as  to  this  part  of  the  demand,  the  plaintiffs  were 
certainly  entitled  to  recover  on  the  present  pleadings,  if  the  defendant  was  liable 
in  trover. 

But  if  a  title  had  been  vested  in  the  purchaser  by  the  sale,  he  would  have  been 
protected  by  the  provisions  of  the  statute  6  Geo.  4,  c.  16,  and  2  &  3  Vict.  c.  29,  as  a 
bona  fide  purchaser,  so  that  the  action  of  trover  could  not  have  been  maintainable 
against  him  ;  and  it  seems  to  follow  that  the  defendant  would  not  have  been  liable  in 
the  like  action  ;  for  that  act  which  vested  a  valid  title  in  another  could  not  well  be 
deemed  a  conversion.  It  was  not  left  to  the  jury,  in  the  present  case,  whether  the 
puichasers  of  the  goods  bad  notice  of  the  act  of  bankruptcy,  and  consequently, 
whether  the  sale  to  them  was  valid  oi'  not;  but,  assuming  that  it  was  valid,  and  that 
an  action  of  trover  could  not  have  been  supported  against  them,  nor  consequently 
against  [275]  the  defendant,  still  we  think  that  the  action  for  money  had  and  received 
would  lie,  because,  the  moment  the  money  was  received,  it  was  money,  by  relation, 
received  for  the  assignees  by  the  defendant  at  the  time  it  was  received ;  if  subse- 
quently misapplied  by  the  defendant,  so  that  the  money  was  not  in  his  hands  at  the 
time  of  the  appointment  of  assignees,  he  would  still  be  liable  in  that  form  of  action. 
At  one  time,  therefore,  the  defendant  was  indebted  for  money  had  and  received,  upon 
either  supposition,  viz.  that  the  sale  of  the  goods  was  a  tort  or  was  not ;  and  whether 
he  was  ever  indebted  was  the  only  question  on  these  pleadings.  The  claim  for  the 
residue  of  the  money,  viz.  that  received  from  the  debtors  of  the  bankrupt,  is  differently 
situated,  and  requires  further  consideration.  If  the  debts  due  from  the  debtors  at  the 
time  of  the  act  of  bankruptcy  (which  were  themselves  assigned  by  the  operation  of 
the  bankrupt  statutes  to  the  plaintiffs)  were  not  dischai-ged  by  the  payments  made  to 
the  bankrupt  or  his  servant,  so  that  the  debtors  would  be  still  liable  to  the  assigns ; 
and  if  the  monies  paid  by  the  debtors  were  paid  under  such  circumstances  <as  that  they 
could  be  still  treated  as  their  own,  and  recovered  back  from  the  defendant  as  such 
(ciicumstances  not  very  likely  to  occur),  there  would  be  a  great  difficulty  in  holding 
that  the  plaintiffs  could  recover  the  amount  against  the  defendant  as  money  had  and 
received.  But  if  the  payment  to  the  defendant  discharged  the  debts,  the  money 
which  originally  was  the  debtor's  thereby  ceased  to  be  such,  and  being  received  on 
account  of  the  bankrupt,  would  pass  to  his  assignees ;  for  the  assignment  operates  on 
all  property  existing  at  the  time  of  the  act  of  bankruptcy,  and  all  subsequently 
acquired,  just  as  if  a  fresh  assignment  were  made  at  the  time  each  portion  of  property 
was  so  acquired  ;  and  if  the  payments  vested  the  money  in  the  bankrupt,  although  the 
debt  were  not  discharged,  the  same  consequence  would  follow. 

Upon  referring  to  the  facts  in  this  case,  there  is  no  ques-[276]-tion  but  that  the 
payments  either  discharged  the  debts,  (for  no  doubt  they  would  not  have  been  made 
if  the  debtors  had  had  notice  of  an  act  of  bankruptcy),  or,  if  they  did  not,  that  the 
money  paid  vested  in  the  bankrupt ;  and,  in  either  case,  the  plaintiffs  were  entitled  to 
recover  the  amount,  as  property  acquired  after  the  act  of  bankruptcy,  which  belonged 
by  virtue  of  the  assignment  to  the  assignees,  and  which,  therefore,  when  received,  was 
money  received  to  their  use. 

We  think,  therefore,  that  the  action  for  money  had  and  received  to  the  use  of  the 
assignees  will  lie  in  this  case.  Whether  the  defendant  could  not  have  protected  him- 
self by  a  proper  plea,  as  to  part  of  the  money  received,  whether  for  sale  of  goods  or 
payment  of  debts,  as  having  made  the  several  payments  and  disbursements  without 
notice  of  an  act  of  bankruptcy,  and  so  being  entitled  to  the  protection  of  the  statute 
6  Geo.  4,  c.  16,  and  2  &  3  Vict.  c.  29,  is  a  different  question,  on  which  it  is  unnecessary 
to  give  an  opinion  ;  but  it  must  not  be  inferred  that  the  defendant  would  have  been 
liable  to  refund  the  whole  of  the  money  received,  if  he  had  pleaded  so  as  to  avail 
himself  of  the  protection  which  the  statutes  give. 

On  the  part  of  the  defendant,  it  was  contended  that  he  was  not  liable,  because  he 
was  merely  the  means  of  carrying  the  money  from  the  hand  of  one  person  to  another, 
a  messenger  or  carrier,  and  fell  within  the  principle  of  Coles  v.  IFrighi  (4  Taunt.  198), 
which  was  also  adopted  in  the  case  of  Tape  v.  Hockin  (7  B.  &  G.  110). 

It  is  clear  that  this  principle  is  wholly  inapplicable  to  the  case  of  the  shop  goods 
sold,  if  the  defendant  was  a  wrongdoer  by  relation.     We  think,  also,  that  the  defen- 
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dant  cannot  be  considered  as  a  mere  channel  of  conveyanco,  with  respect  to  tlie  monies 
received  for  the  goods  or  paid  by  the  debtors.  They  were  payments  to  him  as  agent 
to  the  bank  [277]-rupt ;  but  they  were  general  payments,  without  any  direction, 
express  or  implietl,  to  pay  them  over  to  bis  master.  The  moment  the  money  got  into 
the  defendant's  hands,  the  debtor  was  discharged,  and  he  had  no  interest  in  any 
subsequent  application  of  it  ;  and  therefore  he  cannot  be  considered  as  having  paid  it 
upon  a  special  trustor  direction  to  pay  it  over.  As  between  the  debtor  and  bankrupt, 
it  was  a  payment  to  the  latter  ;  but,  as  between  the  assignees  who  represent  the 
bankrupt  and  the  defendant,  it  was  money  paid  to  their  use  ;  and  as  the  defendant  has 
not  pleaded  specially  that  he  has  paid  it  to  the  bankrupt,  without  notice  of  bankruptcy, 
or  in  any  other  way,  so  as  to  avail  himself  of  any  defence  which  the  statutes  mitigating 
the  effect  of  the  harsh  relation  to  the  act  of  bankruptcy  provided,  he  is  liable  in  this 
action. 

Rule  discharged. 

Norman  v.  Puillip.s.  June  11,  1845. — The  defendant,  a  l)uilder  at  'Wallingford, 
gave  the  plaintifT,  a  timber-merchant  in  London,  a  verbal  order  for  timber, 
directing  it  to  be  sent  to  the  Paddington  station  of  the  Great  Western  Railway, 
to  be  forwarded  to  him  at  Wallingfoi'd,  as  had  been  the  practice  between  the 
parties  on  previous  dealings  between  them.  The  timber  was  accordingly  sent, 
and  arrived  at  the  Wallingford  station  on  the  19th  of  April,  and  the  defendant 
was  informed  by  the  railway  clerk  of  its  arrival,  upon  which  he  said  he  would 
not  take.it.  An  invoice  was  sent  a  few  days  after,  which  the  defendant  received 
and  kept,  without  making  any  comraunicution  to  the  plaintift'  himself  until  the 
28th  of  May,  when  he  informed  the  plaintiff  that  he  declined  taking  the  timber: 
— Held,  that  although  there  might  be  a  scintilla  of  evidence  for  the  jurj'  of  au 
acceptance  of  the  timber  within  the  Statute  of  Frauds,  yet  that  there  was  not 
sufficient  to  warrant  them  in  finding  that  there  was  such  an  acceptance;  and  the 
Court  set  aside  a  verdict  found  for  the  plaintiff  as  not  warranted  by  the  evidence. 

[S.  C.  14  L.  J.  Ex.  306  ;  9  Jur.  832.  Distinguished,  Saunders  v.  Tqjp,  1849,  4  Ex. 
394.  Discussed,  Morton  v.  TMett,  1850,  14  t^.  B.  438.  Followed,  Coamhs  v.  Brislol 
and  Exeter  Railway,  1858,  3  H.  &  N.  518  ;  HiqAm  v.  M'Carllui,  1882,  10  L.  R.  Ir.  266. 
Referred  to,  Hunt  v.  Hecht,  1853,  8  Ex.  816;  Taylor  v.  Smith,  [1893]  2  Q.  B.  67.] 

Assumpsit  for  goods  bargained  and  sold,  goods  sold  and  delivered,  money  paid,  and 
on  an  account  staled.     Plea,  non-assumpsit. 

At  the  trial  before  Pollock,  G.  B.,  at  the  last  assizes  for  the  county  of  Biirks,  it 
appeared  that  the  plaiutilf  was  a  timber-merchant  in  London,  and  the  defendant  a 
builder  in  Wallingford,  and  that,  on  the  17th  of  April,  the  defendant  gave  a  verbal 
order  to  the  plaintifi's  traveller  for  [278]  yellow  deals,  amounting  in  value  to  321. 
14s.  4d.,  with  directions  for  them  to  be  sent  to  the  Paddington  station  of  the  Great 
Western  Railway,  to  be  forwarded  to  him,  as  had  been  the  practice  between  the  parties 
on  previous  occasions.  On  the  19th  of  April,  the  deals  arrived  at  the  Wallingford 
station,  on  which  day  the  defendant  was  informed  by  the  railway  clerk  that  they  were 
lying  for  him  at  the  station,  when  he  said  he  would  not  take  them.  An  invoice  was 
also  sent  on  the  27th  of  April,  which  the  defendant  received  and  kept;  but  it  did  not 
appear  that  lie  had  ever  seen  the  timber.  On  the  28th  of  May,  the  defendant  informed 
the  plaintiff  that  he  declined  to  take  the  goods,  and,  on  the  22nd  of  June,  made  a 
similar  communication  in  writing  to  the  railway  clerk.  LInder  these  circumstances,  it 
was  contended  for  the  defendant,  that  there  was  no  evidence  of  a  sufficient  acceptance 
by  him  to  satisfy  the  Statute  of  Frauds,  and  liiat  the  plaintiff  ought  to  be  non.suitcd. 
The  learned  Judge,  however,  refused  to  nonsuit,  and  directed  the  jury  to  find  their 
verdict  for  tlie  plaintiff,  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit  or 
a  verdict  for  him.     A  rule  having  been  accordingly  obtained, 

Keating  and  Dowdeswell  shewed  cause  (June  7).  There  was  sufficient  evidence 
of  acceptance  of  the  goods  to  take  the  case  out  of  the  Statute  of  Frauds ;  for  tiiere 
was  a  delivery  of  the  goods  sold  to  a  party  to  whom  they  were  to  be  delivered, 
acquiesced  in  by  the  defendant,  which  amounts  to  an  acceptance  of  them.  The 
delivery  need  not  be  to  the  party  himself,  but  a  delivery  to  a  carrier  pointed  out  by 
him  is  sufficient:  Dawes  v.  I'uck  (8  T.  R.  330).  It  was  there  held,  that  when  a  con- 
Ex.  DlV.  IX.— 16 
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signer  delivers  goods  to  a  particular  carrier  by  the  order  of  the  consignee,  and  they 
are  afterwards  lost,  the  action  can  only  be  brought  by  the  consignee  ;  [279]  and  it 
does  not  appear  that  that  has  ever  been  disputed.  And  in  Hart  v.  Saltley  (3  Camp. 
528)  the  decision  went  further ;  and  it  was  held,  that  if  goods  be  ordered  verbally, 
the  delivery  of  them  to  a  carrier  is  sufficient  to  bind  the  contract  accoiding  to  the 
Statute  of  Frauds,  when  the  purchaser  has  been  in  the  habit  of  receiving  goods  from 
the  vendor  by  the  same  mode  of  conveyance.  In  every  case  in  which  the  vendee 
designates  the  party  to  whom  the  goods  are  to  be  delivered,  a  delivery  to  that  party 
is  sufficient.  A  delivery  to  a  carrier  named  by  the  vendee  is  tantamount  to  a  delivery 
to  himself.  [Alderson,  B.  Can  there  be  an  acceptance,  so  long  as  the  buyer  has 
aright  to  object  to  the  quality  of  the  goods?  and  is  he  precluded  from  objecting, 
because  he  directs  them  to  be  sent  by  a  particular  conveyance  ?  The  case  of  Johmon 
V.  Dodg.^un  (2  M.  &  W.  653)  shews  that  he  is  not.]  Here  the  party  had  lost  the  right 
to  object  to  the  quality  by  not  objecting  in  a  reasonable  time.  The  goods  arrived  on 
the  1 9th  of  April  at  the  Wallingford  station,  and  the  defendant  was  informed  of  it; 
but  it  was  not  until  the  28th  of  May  that  he  informed  the  plaintifl'  that  he  declined 
taking  them.  A  party  loses  his  right  to  object  to  the  quality  by  not  doing  it  in 
a  reasonable  time.  His  refusing  at  the  time  to  receive  them  from  his  own  agent  is 
nothing.  In  Coleman  v.  Gibson  (1  M.  &  Eob.  168),  it  was  held,  that  a  party,  who  has 
the  right  of  approval,  must  refuse  to  accept  the  goods  in  a  reasonable  time ;  and  if  he 
does  not,  he  is  to  be  treated  as  having  accepted  them.  [Alderson,  B.  There  is  no 
doubt  that,  by  retaining  goods  which  have  been  delivered  ati  unreasonable  time,  the 
party  to  whom  they  are  delivered  loses  his  right  to  object  to  them,  and  it  amounts  to 
acceptance.  But  I  cannot  see  how  there  was  any  acceptance  here.  The  person  to 
whose  possession  these  goods  came  was  not  the  person  to  examine  [280]  the  quality 
of  them.  Pollock,  C.  B.  The  defendant  objected  at  the  time  to  take  the  goods  away. 
He  was  not  bound  to  send  them  back  again.]  There  was  evidence  to  go  to  the  jury 
of  acceptance.  He  was  told  of  the  arrival  of  the  goods,  and  afterwards  received  an 
invoice  of  them,  which  he  kept,  without  informing  the  plaintiff  that  he  declined  to 
receive  them.  That,  it  is  submitted,  is  evidence  of  acceptance.  [Alderson,  B.  He 
must  accept  the  goods,  and  actually  receive  the  same,  to  constitute  an  acceptance 
within  the  meaning  of  the  statute.  Here  the  goods  are  sent  in  the  usual  way,  but 
when  they  arrive  at  the  carrier's  warehouse  the  defendant  refuses  to  take  them. 
That  can  scarcely  be  said  to  be  an  acceptance.]  The  case  of  Bushel  v.  It'heeler  (8  Jurist, 
532),  where  a  delivery  under  pi'ecisely  similar  circumstances  was  held  to  amount  to 
evidence  of  acceptance,  is  not  distinguishable  from  the  present  case.  There  the  defen- 
dant ordered  goods  to  be  sent  by  a  particular  carrier,  and  they  were  sent  accordingly  ; 
and  an  invoice  was  afterwards  sent  by  post,  and  a  printed  notice  that  the  goods  were 
supplied  at  three  months'  credit.  The  goods  were  placed  in  the  carrier's  warehouse, 
and  the  puichaser,  who  was  apprised  of  the  fact,  allowed  them  to  remain  there  six  or 
seven  months,  at  the  end  of  which  time  he  informed  the  warehouseman  that  he  did 
not  intend  to  take  them,  whereujjon  they  were  returned  to  the  seller ;  and  it  was  held 
that  this  was  evidence  for  the  jury  of  acceptance.  [Alderson,  B.  In  that  case,  the 
vendee  did  not  reject  them  for  seven  months  ;  and  Coleridge,  J.,  puts  his  judgment 
on  the  giound  that  the  inspection  of  the  goods  was  to  be  made  within  a  reasonable 
time.  Here  the  defendant,  immediately  on  being  told  by  the  carrier  that  the  deals 
had  arrived,  saj's  he  will  not  take  them.]  Telling  the  carrier  that  he  will  not  take 
them,  is  only  like  saying  it  to  himself.  In  order  to  make  [281]  that  of  any  avail,  it 
should  have  been  communicated  to  the  plaintiff.  The  defendant's  allowing  the  goods 
to  remain  a  very  considerable  time,  seven  or  eight  week.s,  and  not  informing  the  seller 
that  he  would  not  accept  them,  are  facts  from  which  the  jury  were  at  liberty  to  infer 
acceptance.  The  lapse  of  time  made  it  a  question  for  the  jury,  whether  the  defendant 
had  accepted  the  goods  or  not.  [Alderson,  B.  If  the  carrier  was  not  the  defendant's 
agent  to  accept  the  goods  in  the  first  instance,  I  do  not  see  how  he  becomes  so  from 
the  goods  being  in  his  possession  for  some  time.]  Bushel  v.  Wlucler  is  an  authority 
that  this  amounts  to  evidence  of  acceptance;  and  that  ease  is  in  accordance  with 
Coleman  v.  Gibson  (\y[.  &  Rob.  1  QS).  Here  the  contract  was,  that  the  deals  were  to  be 
sent  by  the  railway  to  the  Wallingford  station  ;  but  when  they  arrive  there,  the 
defendant,  on  being  informed  of  it,  says  he  will  not  take  them,  but  he  does  not  com- 
municate that  to  the  plaintiff.  [Alderson,  B.  The  strength  of  the  argument  is 
certainly  the  non  communication  of  his  refusal  to  take  them.]     It  amounts  to  an 
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acceptance  by  acquiescence.  [Alderson,  B.  Where  goods  are  in  a  part3''s  own  hands, 
he  has  au  opportunit}'  of  examining  them  ;  and  his  saying  nothing  in  such  a  case 
would  be  evidence  of  acceptance  b\-  acquiescence.]  Here  the  canier  was  the  agent  of 
the  defendant  designated  b^-  him ;  and  he  was  his  agent  not  only  to  receive,  but  to 
accept  the  goods.  [Alderson,  B.  No ;  he  was  not  his  agent  to  accept  them  An 
acceptance  is  not  complete  until  the  party  has  precluded  himself  by  what  he  does  from 
objecting  to  the  quality  of  the  goods.]  The  cases  of  Dodslcy  v.  Vaiiey  (12  Ad.  &  Ell. 
632;  -t  Per.  &  D.  448),  Phillips  v.  BtdoUi  (2  B.  &  C.  511 ;"  3  I).  &  R.  822),  Egan  v. 
Dudfidd  (1  Q.  B.  302 ;  4  Per.  &  D.  6.56),  and  Blenkinsop  v.  Clai/ton  (7  Taunt.  597),  are 
all  authorities  to  shew  that  this  was  evidence  for  the  jury  of  acceptance. 

[282]  Talfourd,  Serjt.,  and  Gray,  in  support  of  the  rule.  The  fallacy  of  the 
argument  is  in  treating  this  verbal  contract  as  if  it  were  a  valid  contract  in  writing, 
and  proving  this  to  be  an  acceptance  by  the  aid  of  it ;  whereas  in  truth  it  amounts 
to  nothing,  and  was  not  admissible  in  evidence  for  any  purpose.  There  was  here 
nothing  like  an  acceptance ;  for  the  defendant,  on  being  told  that  the  deals  had 
arrived,  said  he  would  have  nothing  to  do  with  them.  [Alderson,  B.  When  you 
introduce  the  fact  that  the  goods  were  to  be  sent  to  a  particular  carrier,  you  introduce 
a  part  of  the  contract  which  the  statute  says  shall  not  be  evidence  unless  it  is  in 
writing.  All  that  can  be  assumed  to  be  the  fact  is,  that  goods  sent  by  the  plaintift' 
to  the  defendant  had  been  usually  sent  b\'  that  carrier,  and  in  that  mode.]  The  carrier 
was  not  the  defendant's  agent  to  accept  the  goods.  The  fact  of  acceptance  is  only 
attempted  to  be  proved  by  introducing  part  of  the  contract  by  parol  evidence,  and 
then  coupling  the  fact  of  the  arrival  of  the  goods  with  it.  But  if  the  facts  be  taken 
to  be  so,  there  is  ample  evidence  of  repudiation  of  the  contract,  for  the  defendant 
immediately  says  he  will  not  take  them.  [Alderson,  B.  It  is  not  what  the  defendant 
thought  or  told  the  carrier,  but  what  he  gave  the  plaintiff  reason  to  believe,  that 
affects  the  case.  It  is  for  the  plaintiff  to  make  out  that  there  was  an  acceptance  of 
the  goods.  It  is  difficult  to  distinguish  this  case  from  Bushel  v.  TFherkr,  where  the 
Court  of  Queen's  Bench  held,  under  nearly  similar  circumstances,  that  it  was  evidence 
of  acceptance  for  the  jury.     Pollock,  C.  B.     We  will  take  time  to  consider.] 

Cur.  adv.  vult. 

On  the  1 1th  of  June, 

Pollock,  C.  B.,  said— After  the  case  of  Bushel  v.  JVheeler,  we  cannot  deny  that 
there  is  a  scintilla  of  evidence  to  go  to  the  jury  of  an  acceptance  ;  yet,  in  my  opinion, 
there  is  [283]  no  evidence  on  which  the  jury  ought  to  have  found  an  acceptance.  As, 
therefore,  they  ought  to  have  found  a  verdict  for  the  defendant,  I  think  this  rule 
ought  to  be  made  absolute. 

Alderson,  B.  If  it  had  not  been  for  the  case  of  Bushel  v.  IVheeler,  I  should  have 
said  there  was  no  evidence  whatever  for  the  jury  of  acceptance.  The  true  rule  appears 
to  me  to  be,  that  acceptance  and  delivery  under  the  Statute  of  Frauds  means  such  an 
acceptance  as  precludes  the  purchaser  from  objecting  to  the  quality  of  the  goods ;  as, 
for  instance,  if,  instead  of  sending  the  goods  back,  he  keeps  or  uses  them.  Here  the 
goods  were  not  in  the  possession  of  the  party  himself,  though  the  same  rule  would 
hold  if  they  were  delivered  to  a  general  agent,  or  to  a  party  who  is  authorised  by 
him  to  examine  the  quality  of  the  goods.  But  the  carrier  is  only  an  agent  for  the 
purpose  of  carrying;  and  here  the  purchaser  himself  immediately  refused  to  take  the 
goods.  If  a  carrier  is  not  originally  an  agent  to  accept  the  goods,  he  cannot  be  made 
so  by  mere  lapse  of  time.  After  the  ease  of  Hvshel  v.  IFheeler,  I  cannot  say  that  there 
is  no  evidence  of  acceptance  to  go  to  the  jury  ;  Ixit  I  think  that  a  verdict  found  for 
the  ])laiiitiff  on  such  facts  as  those  which  exist  in  the  present  case  is  clearly  not 
warranted  by  the  evidence,  and  therefore  the  rule  ought  to  be  made  absolute. 

RoLKE,  B.  Had  it  not  been  for  the  case  of  liushel  v.  IVheeler,  I  should  have 
thought  that  there  was  no  evidence  of  acceptance  to  go  to  the  jury.  But,  although 
it  be  taken  that  there  was  some  slight  evidence  for  the  jury,  I  think  the  proper  con- 
clusion for  them  to  draw  would  be,  that  it  was  not  sufficient  evidence  of  acceptance. 

Platt,  B.,  concurred. 

Rule  absolute. 
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[284]  The  Attorney  General  v.  The  Marquis  of  Hertford.  June  12,  1845. — 
A.,  by  deed  dated  in  1802,  conveyed  certain  lands  to  trustees,  to  the  use  of  him- 
self for  life,  remainder  to  B.,  his  son,  for  life,  with  remainders  over.  The  deed 
contained  a  proviso  that  it  should  be  lawful  for  B.,  by  his  last  will,  to  limit  and 
appoint  to  the  use  of  himself,  or  any  other  person  or  persons,  any  annual  sum  or 
sums  of  money,  not  exceeding  the  yearly  sum  of  £700,  to  be  charged  upon  and 
payable  out  of  the  lands  included  in  the  deed,  to  commence  from  the  death  of  B., 
and  to  be  either  perpetual  or  in  fee,  or  payable  for  such  times  and  in  such  manner 
in  all  respects  as  B.  should  think  fit.  H.,  by  his  will,  by  virtue  of  this  power, 
appointed  an  annuity  of  £700  a  year  to  C.  for  her  life,  charged  upon  and  payable 
out  of  the  said  land  :- — Held,  that  legacy  duty  was  not  payable  in  respect  of 
such  annuity. 

[S.  C.  14  L.  J.  Ex.  266.     For  further  proceedings  see  3  Ex.  670.] 

This  was  an  information  for  legacy  duties,  and  stood  for  trial  at  the  Middlesex 
Sittings  after  last  Michaelmas  Term,  when,  by  consent,  the  following  special  verdict 
was  taken  : — 

By  indenture  of  release,  dated  the  2nd  of  October,  1802,  made  between  Francis, 
Marquis  of  Hertford,  Francis  Seymour  Conway,  Earl  of  Yarmouth,  his  eldest  son  (the 
testator),  and  others,  certain  lands,  &c.,  were  granted  to  trustees,  amongst  other 
purposes,  to  the  use  of  the  said  Francis,  Marquis  of  Hertford,  for  his  life,  remainder  to 
the  use  of  Francis  Seymour  Conway,  Earl  of  Yarmouth,  for  his  life,  with  remainders 
over.  The  indenture  contained  the  following  proviso  : — "  Provided  always,  neverthe- 
less, and  it  is  hereby  agreed  and  declaimed  between  and  by  the  said  parties  to  these 
presents,  that  it  shall  and  maybe  lawful  to  and  for  the  said  Francis  Seymour  Conway, 
Earl  of  Yarmouth  (the  said  testator),  from  time  to  time,  or  at  any  time,  by  any  deed 
or  deeds,  instrument  or  instruments  in  writing,  with  or  without  power  of  revocation, 
to  be  by  him  sealed  and  delivered  in  the  presence  of,  and  to  be  attested  by,  two  or 
more  credible  witnesses,  or  by  his  lastVill  and  testament  in  writing,  or  any  codicil  or 
codicils  thereto,  to  be  by  him  signed  and  published  in  the  presence  of,  and  attested 
by,  three  or  more  credible  witnesses,  to  limit  or  appoint  to  or  to  the  use  of  himself,  or 
any  other  person  or  persons  whomsoever,  any  annual  sum  or  annual  sums  of  money, 
yearly  rent-charge  or  rent-chai'ges,  not  exceeding  in  the  whole  the  yearly  sum  of  £700 
of  the  lawful  money  of  Great  Britain,  to  be  issuing  and  payable  out  of,  and  charged 
and  chargeable  upon,  all  or  any  of  the  manors  or  other  hereditaments  hereby  limited 
and  appointed,  and  [285]  granted  and  released,  or  expressed  or  intended  so  to  be, 
situate,  lying,  being,  or  arising  in  or  within  the  said  county  of  Suffolk,  and  in  the 
parishes  of  Lambeg  and  denary,  in  the  county  of  Antrim  in  Ireland,  or  any  part  or 
parcel  thereof  respectiv  ely,  clear  of  all  taxes  and  outgoings  whatsoever-,  parliamentary 
or  parochial,  and  to  commence  from  the  death  of  the  said  Francis  Seymour  Conway, 
Earl  of  Yarmouth  (the  said  testator),  with  such  powers,  remedies,  and  securities  for 
the  same  as  hereinafter  in  that  behalf  contained ;  the  same  annual  sum  or  yearly  rent- 
charge,  annual  sums  or  rent-charges,  to  be  either  perpetual  or  in  fee,  or  payable  for 
such  time  or  times,  for  such  purposes,  and  in  such  manner  in  all  respects,  as  the  said 
Francis  Seymour  Conway,  Earl  of  Yarmouth,  shall  think  proper,  and  shall,  by  the 
same  or  any  other  deed,  instrument,  or  will,  deeds,  instruments,  or  wills,  to  be 
respectively  executed  and  attested  as  aforesaid,  direct  or  appoint." 

The  special  verdict  then  stated  the  death  of  the  said  Francis,  Marquis  of  Hertford, 
in  1822;  and  that,  on  the  5th  of  October,  1829,  his  son,  Francis  Seymour  Conway, 
then  Marquis  of  Hertford,  the  testator,  made  a  codicil  to  his  will,  whereby  he  limited 
to  the  use  of  Lady  Strachan,  during  her  life,  the  annual  sum  or  yearly  rent-charge  of 
£700,  to  be  issuing  and  payable  out  of,  and  charged  and  chargeable  upon,  all  the 
hereditaments  by  the  indenture  of  the  2nd  of  October,  1802,  released,  limited,  &c. 
The  special  verdict  then  stated  the  death  of  Francis  Seymour  Conway,  Marquis  of 
Hertford,  on  the  1st  of  March,  1842,  and  the  entry  of  his  son,  the  present  defendant, 
upon  the  lands  described  in  the  indenture  of  release,  and  that  the  sum  of  3861.  19s.  lOid., 
was  demanded  by  the  Crown  as  legacy  duty  upon  the  said  annuity  ;  and  then  referred 
for  the  opinion  of  the  Court,  in  the  usual  form,  the  question  whether  legacy  duty  was 
payable  or  not  in  respect  of  the  said  annuity. 

[286]  Crompton,   for  the  Crown.     There  is  no  question   in  this  case  as  to  the 
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amount,  or  how  the  duty  is  to  be  chargeable  ;  the  only  question  is,  whether  this  annuity 
of  £700,  bequeathed  to  Lady  Strachan,  a  stranger  in  blood  to  the  deceased,  is  or  is 
not  suljject  to  legacy  duty  at  all.  It  is  contended  on  the  part  of  the  Crown  that  it  is. 
First,  it  is  money  "  charged  upon  the  real  or  heritable  estate  "  of  the  late  Marquis  of 
Hertford,  within  the  meaning  of  these  words  in  the  55  Geo.  3,  c.  184,  sched.,  part  3, 
title  "Legacies,"  clause  4.  There  can  be  no  doubt  that  any  direct  bequest  of  this 
natuie,  in  the  form  of  a  rent-charge,  is  to  be  treated  as  a  bequest  of  a  sura  of  money 
liable  to  legacy  duty  ;  and  the  liability  cannot  be  got  rid  of  by  considering  it  as  a 
devise  of  real  estate  :  AUorney-Gcneral  v.  Jachon  (2  C.  &  J.  101).  It  is,  for  the  purpose 
of  the  legacy  duty  acts,  not  land,  but  money  charged  on  land.  There  is  a  class  of  cases 
within  which  the  present  appears  to  fall ;  where,  the  testator  having  a  general  and 
absolute  power  of  disposition  over  the  property  vested  in  him,  the  original  deed  or 
other  instrument  is  merely  the  machinery  by  which  the  party  mentioned  in  the  will 
obtains  the  entire  enjoyment  and  benefit  of  the  fund  as  his  own  property.  Where 
the  testator,  having  such  a  general  disposing  power,  disposes  of  the  property  by  his 
will,  legacy  duty  ispayable  upon  it.  It  would  go  to  his  creditors,  if  it  were  necessary, 
for  the  payment  of  his  debts.  In  such  a  case  the  will  is  treated,  not  as  in  execution 
of  a  power  under  the  original  deed  or  will,  but  as  an  actual  testamentary  disposition 
of  the  property.  Here  the  late  Marquis  of  Hertford  had,  under  the  deed  of  1802, 
an  absolute  and  general  power  over  this  annuity  ;  he  might  dispose  of  it  for  his  own 
benefit ;  though  he  is  tenant  for  life  only  of  the  estate  out  of  which  it  issues,  he  has 
the  rent-charge  for  himself,  or  for  any  other  person  on  whom  he  chooses  to  bestow  it, 
during  his  life  or  afterwards.  The  [287]  case,  therefore,  is  governed  by  those  of 
In  re  Chohmndeley  (1  C.  &  M.  149)  and  I'lall  v.  Itouth  (6  M.  &  W.  756),  which 
established  that  a  testamentary  gift  of  personal  property,  over  which  the  testator  had, 
by  deed  or  will,  a  general  and  absolute  power  of  appointment,  was  subject  to  legacy 
duty.  But,  at  all  events,  this  annuity  falls  within  the  terms  of  the  45  Geo.  3,  c.  28, 
s.  4j  which  subjects  to  legacy  duty  "  every  gift  by  any  will  or  testamentary  instrument, 
which,  by  virtue  of  any  such  will  or  testamentary  instrument,  shall  have  effect  or  be 
satisfied  out  of  the  personal  estate  of  such  person  so  dying,  &c.,  or  which  shall  have 
been  charged  upon,  or  made  payable  out  of,  any  real  estate,  &c.,  of  the  person  so 
dying,  whether  the  same  shall  be  given  by  way  of  annuity,  or  in  any  other  form." 
This  is  clearly  a  gift  by  way  of  annuity,  charged  upon  and  made  payable  out  of  real 
estate.  But  it  will  be  said  that  it  is  also  within  the  terms  of  the  proviso  upon  that 
clause,  which  is  as  follows  : — "Provided  always,  that  nothing  herein  contained  shall  be 
construed  to  extend  to  the  charging  with  the  duties  by  this  act  granted,  any  specific 
6um  or  sums  of  money,  or  an}'  share  or  proportion  thereof,  charged  bv  any  marriage 
settlement  or  deed  or  deeds  upon  any  real  estate,  in  any  case  in  which  any  such 
specific  sum  or  sums,  or  share  or  proportion  thereof,  shall  be  appointed  or  apportioned 
by  any  will  or  testamentiiry  instrument,  under  any  power  given  for  that  purpose  by 
any  such  marriage  settlement,  or  deed  or  deeds."  Now  this  proviso  shews  beyond 
doubt,  that  the  enacting  part  of  the  clause  relates  to  a  case  like  the  present.  Then 
is  it  taken  out  of  the  enacting  pait  by  the  proviso  ?  Can  it  be  said  that  in  this  case 
there  is  a  charge,  by  the  deed  of  1802,  of  any  "specific  sum  of  money,  or  share  or 
proportion  thereof,"  on  real  estate  1  The  provision  in  that  deed  is  not  a  provision 
for  the  appointing  or  apportioning  of  any  specific  sum  of  money.  The  charging  of  a 
"specific  sum"  must  have  relation  [288]  to  a  case  in  which  the  party  is  limited  in 
amount,  and  where  the  instrument  points  out  what  he  is  to  do.  Here  the  testator 
had  an  ab-solute  power  of  imposing  any  sum  he  pleased,  in  favour  of  any  person,  by 
way  of  rent-charge  on  the  property,  the  only  limit  being  that  the  amount  should  not 
exceed  £700.  The  "specihc  sum"  must  surely  mean  some  sum  to  be  given  in  gross, 
by  the  will,  to  some  other  person,  and  cannot  extend  to  a  power  of  appointment  like 
this,  under  which  the  Manpiis  might  appoint  the  annuity  or  any  jxirt  of  it  to  his  own 
use,  or  might  appoint  different  annual  sums,  from  year  to  year,  to  different  persons. 
A  rent-charge  or  annuity  is  not  a  specific  sum  within  the  meaning  of  the  act.  The 
fourth  section  clearly  refers  to  the  exercise  of  a  power  where  the  party  has  not  the  fee 
of  the  rejil  estate,  and  the  instrument  gives  him  the  power  of  creating  an  interest 
more  extensive  than  he  possesses  in  the  real  estate.  And  the  proviso  appears  to  be 
directed  to  the  preventing  sums  in  gross,  which,  by  the  original  instrument,  the 
settlor  intends  to  be  charged  in  favour  of  younger  children,  or  other  objects  of  his 
bounty,  from  being  liable  to  duty. 
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Lastly,  this  is,  when  the  power  is  executed,  personal  propertj'  in  equity,  and  subject 
as  such  to  legacy  duty.     [On  this  point  he  cited  Bainfmi  v.  IFard  (2  Atk.  172).] 

Jei'vis,  for  the  defendant.  The  question  in  this  case  cannot  be  affected  by  the 
last  argument,  as  to  this  being  personalty  in  equity ;  the  Legislature  has  now 
expressly  dealt  with  legacies  charged  upon  real  estate  as  such.  The  question  in  truth 
depends  altogether  upon  what  is  the  proper  construction  of  the  stat.  45  Geo.  3,  c.  28, 
s.  4.  But  before  referring  to  that  act,  it  is  necessary  to  advert  first  to  the  previous 
act  of  the  36  Geo.  3,  e.  52,  s.  7,  which  defined  what  was  to  be  considered  a  legacy, 
where  given  by  way  of  appointment  out  of  personal  estate,  and  upon  which  the  cases 
of  In  re  Ckolmovdelei/  anfl  I'la/t  v.  liouih  were  decided.  That  section  enacts,  "  that 
any  gift  by  any  will  [289]  or  testamentary  instrument,  which  shall,  by  virtue  of  such 
will  or  testamentary  instrument,  have  ett'ect  or  be  satisfied  out  of  the  personal  estate 
of  such  person  so  dying,  or  out  of  any  personal  estate  which  such  person  shall  have 
power  to  dispose  of  as  he  or  she  shall  think  tit,  shall  be  deemed  and  taken  to  be  a 
legacy  within  the  meaning  of  this  act,  whether  the  same  shall  be  given  by  way  of 
annuity,  or  in  any-  other  form,  and  whether  the  same  shall  be  charged  only  on  such 
personal  estate,  or  charged  also  on  real  estate  of  the  testator  or  testatrix,  &o.,  except 
so  far  as  the  same  shall  be  satisfied  out  of  such  real  estate  in  a  due  execution  of  the 
will  or  testamentary  instrument  by  which  the  same  shall  be  given."  Then  the 
45  Geo.  3,  c.  28,  s  4,  extends  this  provision  to  gifts  by  will  or  other  testamentary 
instrument,  which  by  virtue  of  such  will  &c.  are  charged  upon  or  made  payable  out 
of  the  real  estate.  To  be  liable,  therefore,  as  a  gift  made  p.ayable  out  of  the  real 
estate,  it  must  be  a  gift  by  will,  which  gift,  by  virtue  of  the  will,  is  charged  on  the 
real  estate  of  the  testator.  Is  this  a  gift  by  the  will,  which  by  virtue  of  the  will  is  a 
charge  on  the  real  estate  of  the  testator?  Clearly  not.  Li  the  case  of  the  Attornei/- 
Geneml  v.  I'kkanl  (3  M.  &  W.  552  ;  S.  C.  in  error,  (i  M.  &  W.  348),  this  point  expressly 
arose.  There  the  question  was  as  to  the  amount  of  duty  payable,  which  depended 
upon  whether  the  first  devisor,  by  whose  will  the  power  of  appointment  of  the  rent- 
charge  was  created,  or  the  second  devisor,  by  whose  will  the  power  was  executed,  was 
to  be  deemed  the  donor  of  the  rent-charge.  The  Court  held  that  the  first  devisor 
was  the  donor,  applying  the  ordinary  rule  of  construction,  that  the  execution  of  the 
power  is  referred  to  and  incorporated  in  the  instrument  by  which  it  was  created. 
So  here,  it  is  just  as  if  the  bequest  of  this  annuity  had  been  contained  in  terms  in  the 
deed  of  1  802.  The  gift  to  Lady  Strachan  is  not  by  the  last  Lord  Hertford  ;  he  only 
selects  the  per-[290]-son  in  whose  favour  it  shall  be  applied  by  the  original  donor ; 
and  it  is  precisely  the  same  in  effect  as  if  her  name  had  been  mentioned  as  the  donee 
in  the  original  deed.  This,  therefore,  is  not  a  gift  by  will.  Nor  is  it  payable  out  of 
any  real  estate  "  of  the  party  so  dying."  Lord  Hertford  had  no  estate  after  his  death, 
when  the  annuity  attached,  liut  for  the  power,  he  could  not  have  affected  the  estate 
of  the  remainder-man  at  all.  The  4th  section  is  to  be  read  thus  : — "  which,  by  virtue 
of  such  will  &c.,  shall  be  charged  upon,  or  made  payable  out  of,  any  real  estate  of  the 
party  so  dying."  Now  it  is  plain  that  the  estate  upon  which  this  annuity  is  charged 
is  not  the  estate  of  the  testator.  Lord  Hertford,  but  the  estate  of  his  son,  the  present 
Marquis. 

Then  as  to  the  proviso.  Li  the  case  of  The  Attorney-General  v.  Pickard,  in  the 
Exchequer  Chamber,  the  Court  took  occasion  to  express  its  opinion  as  to  the  construc- 
tion of  this  proviso.  Lord  Dennian,  C.  J.,  says — "  The  meaning  of  that  proviso 
appears  to  me  quite  consistent  with  the  view  we  are  taking  of  this  case ;  where  the 
charge  is  not  by  will,  but  by  deed,  then  the  act  has  said  that  it  shall  not  be  considered 
as  a  legacy  ;  it  is  a  gift  by  a  marriage  settlement."  If  the  original  instrument  creating 
the  power  be  a  will,  the  duty  is  paid  in  reference  to  that  will  ;  if  it  be  a  deed,  no 
legacy  duty  is  payable  at  all.  But  it  is  said  the  proviso  applies  only  where  a  gross 
specific  sum  is  charged  at  all  events  by  the  deed,  and  the  proportions  of  that  charge 
are  applied  by  the  will.  But  surely  a  rent-charge  of  £700  a  year  is  a  specific  sum. 
The  words  of  the  proviso  are  fully  satisfied  by  a  charge  of  a  specific  amount,  the 
application  of  which  by  the  vt'ill  is  in  the  power  of  the  donee. 

The  cases  In  re  Cholmorulelei/  and  I'latt  v.  liouth  are  no  authorities  against  the 
defendant,  because  they  were  decided  on  the  ground  that  the  testatrix  in  the  former 
case,  and  the  testator  in  the  latter,  had  the  entire  disposition  of  [291]  the  whole 
corpus  of  the  estate.  But  can  it  be  said  that  the  effect  of  this  deed  was  to  create 
a  new  real  estate  of  £700  a  year,  by  way  of  rent  charge'?     Clearly  not.     It  is  not  the 
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testator's  real  estate  on  which  the  annuity  is  charged,  or  out  of  which  it  is  to  be 
satisfied. 

Crompton,  in  reply.  It  is  obvious  that  the  4-5  Geo.  3,  c.  28,  s.  4,  was  passed  with 
reference  to  powers  of  this  description,  given  by  deed,  where  the  donee  has  no  estate. 
The  words,  "or  which  such  person  may  have  the  power  to  dispose  of,"  must  refer  to 
cases  where  no  estate  e.xists  in  the  testator.  And  the  decisions  in  In  re  Cholmondeley 
and  Plait  v.  Routh  proceed  upon  this  principle.  Why  must  the  annuity  he  satisfied 
out  of  his  estate!  He  has  a  power  pro  tanto  of  disposing  of  the  estate,  and  that  is 
sutticient  to  bring  him  within  the  words  of  the  statute  ;  it  is  not  necessary  for  that 
purpose  that  he  should  have  the  whole  estate.  Secondly,  this  case  is  not  within  the 
proviso,  because  this  is  not  a  charge  of  a  specific  sum  A  rent-charge  cannot  be  so 
considered.  It  is  given  as  part  of  the  estate  itself,  and  is  uncertain  in  duration,  'i'iie 
proviso  applies  only  to  a  sura  which  is  specific  at  the  time  of  the  creation  of  the 
power  ;  where  a  sum  to  be  afterwards  appropriated  or  divided  by  the  donee  is  specified 
in  the  instrument  creating  the  power. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  Tne  question  raised  in  this  case  is,  whether  the  appointment,  by  the 
codicil  to  Lord  Hertford's  will,  of  the  annuity  of  £700  a  year  to  Lady  Strachan, 
pursuant  to  the  powers  contained  in  the  deed  of  the  2nd  October,  1 802,  l)e  liable  to 
legacy  duty  or  not,  under  the  5.5  Geo.  3,  c.  184. 

That  statute  imposes  a  duty  on  every  legacy  given  by  [292]  will,  either  out  of 
the  personal  estate  of  the  testatoi-,  or  out  of,  or  chargeable  upon,  his  real  estate,  or  out 
of  monies  to  arise  by  the  sale,  nioitgage,  or  other  disposition  of  his  real  estate. 

What  is  a  legacy  out  of,  or  charged  upon,  the  real  estate  of  the  testator,  depends 
upon  the  construction  of  the  45  Geo.  3,  c.  28,  which  first  imposed  a  duty  on  such 
legacies,  and  is  incorjwrated  with  the  55  Geo.  3  by  the  general  provision  contained  in 
sect.  8  of  that  act.  The  material  section  of  the  45  Geo.  3  is  the  fourth.  It  defines 
what  a  legacy  of  personalty  is,  as  had  been  previou.sly  done  by  the  statute  of  36  Geo.  3, 
c.  52,  and  adds  a  defiin'tion  of  what  a  legacy  is  payable  out  of  the  real  estate.  It 
provides,  "that  every  gift  by  any  will  or  testamentary  instrument  of  any  person 
dying  after  the  passing  of  this  act,  which,  by  virtue  of  any  such  will  or  testamentary 
instrument,  shall  have  effect  or  be  satisfied  out  of  the  personal  estate  of  such  person 
so  dying,  or  out  of  any  personal  estate  which  such  person  shall  have  power  to  dispose 
of  as  he  or  she  shall  think  fit,  or  which  shall  have  been  charged  upon,  or  made  payable 
out  of,  an}'  real  estate,  or  be  directed  to  be  .satisfied  out  of  any  monies  to  arise  by  the 
sale  of  any  real  estate  of  the  person  so  dying,  or  which  such  person  may  have  the 
power  to  dispose  of,  whether  the  same  shall  be  given  by  way  of  annuit)',  or  in  any 
other  form,  shall  be  deemed  and  taken  to  be  a  legacy  within  the  true  intent  and 
meaning  of  this  act :  Provided  always,  that  nothing  herein  contained  shall  be  construed 
to  extend  to  the  charging  with  the  duties  by  this  act  granted  any  specific  sum  or 
sums  of  money,  or  any  share  or  proportion  thereof,  charged  by  any  marriage  settle- 
ment, or  deed  or  deeds,  upon  any  real  estate,  in  any  case  in  which  any  such  specific 
sum  or  sums,  or  share  oi-  proportion  thereof,  shall  be  appointed  or  apportioned  by  any 
will  or  testamentary  instrument,  under  any  power  given  for  that  purpose  by  any  such 
marriage  settlement,  or  deed  or  deeds." 

[293]  If  we  had  to  construe  the  first  pai't  of  this  clause  only,  without  taking  the 
proviso  and  subsequent  section  into  consideration,  we  might  probablj'  have  held  that 
the  appointment  of  the  annuity  to  Lady  Strachan  was  liable  to  duty.  The  case  of 
In  re  ( 'hoi iiioHdelei/ had  already  decided,  that  where  a  per.son  had  absolute  power,  under 
a  settlement,  to  dispose  of  a  sum  of  money  by  will,  a  gift  by  will  of  the  whole  of  the 
sum  in  diftcrent  portions  to  different  legatees  was  liable  to  the  legacy  duty;  and  if, 
instead  of  a  sum  of  money,  the  power  had  been  to  appoint  an  annuity  charged  upon 
personal  estate,  there  would  have  been  no  doubt  but  that  the  gift  of  -the  arnniity  by 
will  would  have  been  liable  to  legacy  duty,  tliough  the  whole  annuity  had  been  given 
to  one  person.  It  cannot  make  any  difference  in  this  respect,  whether  a  part  of  the 
fund  which  the  testator  has  an  ab.^ohite  power  to  dispose  of,  or  the  whole  fund,  be 
given  ;  the  legacy  is  equally  "satisfied  out  of"  personal  estate  which  the  testator  has 
power  to  dispose  of  as  lie  should  think  lit. 

If  such  be  the  construction  of  the  fourth  section  in  the  part  relating  to  personalty, 
it   would   be   reasonable  to   put  the  .same  construction  on  the  part  relating  to  real 
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estate  ;  and  therefore  we  should  have  probably  held,  that,  this  annuity  itself  being 
real  estate  which  Lord  Hertford  had  absolute  power  to  dispose  of,  as  the  gift  of  a  sum 
charged  upon  it,  or  of  part  of  the  annuity,  would  have  been  liable,  so  a  gift  of  the 
whole  would.  Still,  however,  there  would  have  been  a  difficulty  in  fixing  the  defen- 
dant in  this  information  with  the  duty  under  sect.  5,  because,  if  the  annuity  itself  was 
the  "real  estate"  which  the  late  Marquis  had  the  power  to  dispose  of,  the  defendant, 
the  present  Marquis,  was  not  the  person  entitled  to  that  real  estate.  He  was  entitled 
to  an  estate  for  life  in  the  real  estate  charged  with  the  annuity  ;  but  that  real  estate 
the  late  Marquis  had  no  power  to  dispose  of. 

The  proviso  which  follows,  however,  creates  a  further  [294]  difficulty,  which  we 
cannot  get  over ;  and,  reading  the  whole  clause  together,  we  think  that  the  intention 
of  the  Legislature  to  render  such  a  gift  as  this  liable  is,  at  all  events,  not  so  clearly 
expressed  as  that  we  ought  to  decide  against  the  defendant.  It  is  a  settled  principle, 
that  the  subject  ought  not  to  be  charged  with  a  duty,  except  l»y  words  clearly 
imposing  it.  It  is  extremely  probable,  that  the  framer  of  the  clause  intended  to 
protect  provisions  for  families  only  out  of  pecuniary  charges  on  real  estate  by  ante- 
nuptial or  postnuptial  marriage  settlements  ;  especiallj'  when  we  bear  in  mind,  that 
the  45  Geo.  3,  c.  28,  first  imposed  a  duty  on  legacies  to  children  or  their  descendants : 
and  it  is  likely  that  the  large  words  were  introduced  with  a  view  of  completely 
securing  the  object.  But  we  cannot  act  upon  such  a  conjecture.  The  words  embrace 
every  charge  by  deed  of  a  specific  sum  or  sums ;  and  if  the  proviso  protects  an 
appointment  by  will,  where  the  charge  is  of  £700  in  one  sum,  it  is  difficult  to  conceive 
why  it  should  not  equally  apply  to  any  number  of  sums  of  £700  payable  annually. 
Mr.  Ci'ompton  however  contended,  that  the  words  "specific  sum"  only  applied  to 
charges  of  sums  certain,  the  precise  amount  of  which  was  ascertained  by  the  deed  or 
settlement.  But  we  have  a  difficulty  in  understanding  why  the  Legislature  should 
mean  to  give  an  exemption  where  the  charge  was  £700  certain,  and  to  take  it  away 
where  it  was  a  charge  of  £700,  or  less,  at  the  option  of  the  donee  of  the  power. 
Indeed,  Lord  Denman  has  already  intimated  his  opinion,  in  delivering  the  judgment 
of  the  Coui't  of  Exchequer  Chamber,  in  error,  in  Fickard  v.  The  Attonuy-General,  that 
charges  of  this  nature  (for  the  charge  there  was  of  an  annuity  not  exceeding  a  certain 
amount)  would  be  exempt,  if  originally  made  by  deed,  under  this  proviso. 

For  these  reasons,  we  are  of  opinion  that  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


[295]  LuMLEY  V.  DuBOURG.  June  12,  1845. — The  plaintiff,  having  given  a 
peremptory  undertaking  to  try  at  the  London  Sittings  after  Easter  Term,  gave 
notice  of  trial  accordingly,  and  entered  the  cause,  which  had  been  made  a  special 
jury  cause,  on  the  last  day  for  entering  causes  for  trial  at  those  sittings,  and  the 
cause  stood  No.  20  in  the  list ;  but  there  being  only  two  days  for  the  sittings,  it 
was,  with  four  others,  made  a  remauet  to  the  sittings  after  Trinity  Term  : — Held, 
that  under  these  circumstances,  the  plaintiff'  was  not  in  default,  so  as  to  entitle 
the  defendant  to  judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to  trial 
pursuant  to  his  undertaking. 

[S.  C.  3  D.  &  L.  80 ;  14  L.  J.  Ex.  334 ;  9  Jur.  540.] 

This  was  a  lule  for  judgment  as  in  case  of  a  nonsuit.  The  plaintiff,  having  given 
a  peremptoiy  undertaking  to  proceed  to  trial  at  the  London  Sittings  after  Easter 
Term,  gave  notice  of  trial  accordingly,  and  entered  the  cause  and  carried  in  the  record 
in  due  time.  It  appeared  also  that  it  was  made  a  special  jury  cause ;  but,  as  was 
sworn,  not  for  the  purpose  of  delay.  There  were  only  two  days'  sitting,  and  from 
press  of  business  the  cause  was  made  a  remanet  to  the  sittings  after  the  present  term ; 
but  on  the  second  day  of  this  term  (May  23)  the  defendant  obtained  the  above  rule 
for  judgment  as  in  ease  of  a  nonsuit  for  not  proceeding  to  trial  piu-suant  to  the 
peremptory  undertaking.  On  the  28th  of  May,  Hoggins  obtained  a  rule  calling  upon 
the  defendant  to  shew  cause  why  that  rule  should  not  be  discharged,  and  the  per- 
emptory undertaking  enlarged  to  the  sittings  after  this  term.  'I'he  affidavits  filed  in 
answer  to  this  rule  stated,  that,  although  notice  of  trial  was  given  for  the  2nd  of  May, 
the  cause  was  not  entered  until  the  8th,  which  was  the  last  day  for  enteiing  causes  for 
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trial  at  those  sittings  ;  that  the  cause  when  entered  was  No.  20  in  the  list,  and  that 
only  five  causes  remained  undisposed  of  at  those  sittings. 

Ogle  now  sheweil  cause.  The  defendant  is  entitled  to  judgment,  as  the  plaintifT 
has  failed  to  perform  his  undertaking.  It  is  onl\'  by  the  favour  of  the  Court  that  the 
plaintiff  is  permitted  to  trv  the  cause  upon  giving  such  undertaking,  for,  in  strictness, 
the  defendant  was  before  entitled  to  judgment.  The  undertaking,  when  given,  is 
peremptor}',  to  try  absolutely  and  at  all  events ;  and,  the  cause  not  having  been  tried 
at  the  time  named,  the  plaintiff  [296]  is  in  default.  And  the  defendant's  attidavits 
also  shew,  that  the  plaintiff  did  not  use  due  diligence  to  get  the  cause  tiied,  but  so 
far  from  doing  so,  neglected  to  enter  it  until  the  last  day,  in  consequence  of  which  it 
stood  No.  20  in  the  list ;  and  he  further  impeded  the  trial,  by  making  it  a  special  jury 
cause.  In  Iran/  v.  Turner  (5  Dowl.  P.  0.  22),  where,  the  plaintiff  being  under  a 
peremptory  undertaking  to  try  at  the  summer  assizes,  and  the  cause  was  made  a 
remanet  in  consequence  of  the  illness  of  the  judge,  the  plaintiff  gave  notice  of  trial  for 
the  spring  assizes,  which  was  afterwards  withdrawn,  and  the  defendant,  in  Easter 
Term,  obtained  a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit,  a  rule  having 
been  obtained  to  set  that  judgment  aside,  Coleridge,  J.,  said,  "Here  the  plaintiff  hacl 
failed  to  take  the  cause  down  for  trial,  and  been  in  default,  and  the  defendant 
consequently  had  a  right  to  his  remedy  under  the  statute,  and  had  a  rule  nisi  accord- 
ingly. That  rule  was  discharged,  not  because  it  was  improperly  obtained,  but  on 
condition  of  the  plaintiff  undertaking  to  try  the  action  at  the  next  assizes.  Then 
comes  the  question,  whether  there  was  any  default  on  the  part  of  the  plaintiff  at  the 
next  assizes.  In  one  sense  there  was  none,  as  there  was  no  moral  fault,  and  no  neglect 
on  his  part ;  but  in  the  sense  of  a  condition,  it  was  a  peremptory  undertaking  to  be 
responsible,  though  he  had  no  control  over  the  circumstances  which  prevented  the 
ti'ial.  The  plaintiff  should  have  applied  in  Michaelmas  Term  to  enlarge  his  peremptory 
undertaking,  and,  if  that  had  been  done,  no  doubt  the  Court  would  have  looked  into 
all  the  facts  of  the  case.  The  only  use  of  the  subsequent  default  is  to  see  how  far  the 
plaintiff  may  be  excused,  and  whether  he  is  entitled  to  an  extension  of  time.  I  think, 
therefore,  that  it  was  not  an  irregularity  for  the  defendant  to  sign  judgment  as  in  case 
of  a  nonsuit  two  terms  after."  That  case  [297]  is  in  point,  and  is  decisive  of  the 
present.  [Alderson,  B.  How  can  it  be  said  that  the  plaintiff  neglected  to  try,  within 
the  meaning  of  that  word  in  the  stat.  14  Geo.  2,  c.  17,  s.  1,  when  it  was  in  consequence 
of  the  illness  of  the  judge  that  the  cause  was  not  tried  1  Pollock,  C.  B.  That  decision 
seems  to  have  been  made  without  adverting  to  the  terms  of  the  statute.]  This  case 
is  stronger  in  that  respect;  for  here  it  was  the  plaintiff's  default  that  the  cause  was 
not  tried,  as  he  neglected  to  enter  the  cause  in  due  time,  so  as  to  be  set  down  early 
enough  in  the  list  to  be  tried  at  those  sittings.  In  a  lecent  case  in  the  Common 
Pleas,  I'ltrie  v.  C'ulkn  (7  Man.  &  G.  1020),  the  plaintiff,  being  under  a  peremptory 
undertaking  to  proceed  to  trial  at  a  particular  sittings,  set  down  the  cause  for  trial  on 
the  evening  of  the  last  day  allowed  for  so  doing,  and  from  press  of  business  it  was 
made  a  remanet;  the  plaintiff  having  taken  no  steps  in  the  following  tcTiu  to  enlarge 
or  discliarge  his  peremptory  undertaking,  the  defendant  obtained  judgment  as  in  case 
of  a  nonsuit,  and  the  Court  refused  to  set  it  aside. 

Hoggins,  who  appeared  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  C.  B.  In  the  course  of  this  term,  we  had  occasion  to  look  into  the  form 
of  a  peremptory  luidertaking,  and  to  consider  the  case  of  Pt7;jV  v.  Cullcn,  but,  on 
inquiry,  we  found  that  that  case  was  decided  on  the  special  circumstances  of  the  case, 
there  having  been  an  actual  default.  Where  a  plaintiff  gives  a  peremptor}'  under- 
taking, he  thereby  undertakes  to  proceed  to  the  trial  of  the  cause  according  to  the 
practice  of  the  Court.  How,  then,  can  it  be  said  that  he  neglects  to  do  so,  when  he 
is  ready  to  try,  but,  from  the  illness  or  by  the  act  of  the  [298]  Judge,  the  cause  is 
made  a  remanet?  It  may  have  been  that  if,  in  this  case,  the  plaintiff  had  entered  the 
cause  .sooner,  it  would  have  been  tried  ;  but  a  party  having  a  particular  time  to  enter 
a  cause,  he  is  entitled  to  the  whole  time  which  the  course  and  practice  of  ihe  Court 
allows  for  that  purpose,  and  it  cannot  be  negligence  in  a  suitor  if  he  neglects  to  enter 
it  sooner  than  the  practice  I'equires.  The  rule  will,  therefore,  be  absolute  to  set  aside 
the  judgment  signed,  and  enlarge  the  peremptory  undertaking  until  the  sittings  after 
the  present  term  ;  but  we  think  it  ought  to  be  without  costs. 

Aluek.son,  B.  I  am  of  the  same  opinion  It  is  alwaj's  useful  to  revert  to  original 
principles ;  and  we  should  therefore  look  to  the  statute  on  which  the  practice  in 
Ex.  Div.  i.\.— 10* 
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question  is  founded.  Now,  by  the  first  section  of  the  14  Geo.  2,  c.  17,  it  is  enacted, 
that  "  when  any  issue  is  joined  in  any  action  or  suit  at  law  in  any  of  his  JNIajesty's 
Courts  at  Westminster,  &c.,  and  the  plaintiff  in  any  such  action  or  suit  shall  neglect 
to  bring  such  issue  on  to  be  tried  according  to  the  course  and  practice  of  such  courts 
respectively,  it  shall  be  lawful  for  the  judge  or  judges  of  the  said  courts  respectively, 
at  any  time  after  such  neglect,  &c.,  to  give  the  like  judgment  for  the  defendant  as  in 
cases  of  nonsuit,  unless  the  said  judge  or  judges  shall,  upon  just  and  reasonable  terms, 
allow  any  further  time  or  times  for  the  trial  of  such  issue ;  and  if  the  plaintiff  shall 
neglect  to  try  such  issue  within  the  time  or  times  so  allowed,  then  and  in  every  such 
case  the  said  judge  or  judges  shall  proceed  to  give  such  judgment  as  aforesaid."  Now, 
how  can  a  plaintiff  be  said  to  neglect  to  try  an  issue,  when  its  not  being  tried  was  the 
act  of  the  judge,  over  which  he  had  no  control  ?  It  is  argued,  however,  that  a 
peremptory  undertaking  is  an  undertaking  to  try  at  all  events ;  but  that  is  not  so, 
for  the  rule  discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit,  on  the  plaintiff's 
giving  a  peremptory  [299]  undertaking,  is  properly  the  act  of  the  Court,  which  gives 
the  plaintiff  additional  time  to  try  the  cause.  In  the  first  part  of  the  section,  the 
same  word  "  neglect"  is  used ;  but  it  is  the  established  practice,  that  where  a  plaintiff 
has  made  no  default,  but  takes  his  cause  down  for  trial,  and  it  is  made  a  remanet,  the 
defendant  cannot  have  judgment  as  in  case  of  a  nonsuit,  but  must,  if  he  is  anxious  to 
have  the  cause  tried,  take  it  down  by  proviso  (see  Kiiig  v.  Pippet,  1  T.  R.  492) ;  the 
reason  of  which  is,  that  there  has  been  no  neglect  to  proceed  to  trial  according  to  the 
course  and  practice  of  the  Court.  Then,  it  having  been  decided  not  to  be  a  neglect 
within  the  meaning  of  that  word  in  the  first  branch  of  the  section,  what  reason  is 
there  for  putting  a  diffei'ent  construction  on  the  latter  part  of  the  section  ?  I  can  see 
none.  With  respect  to  the  case  of  Pdrie  v.  CuUen,  I  spoke  to  the  Chief  Justice  about 
it ;  and  he  said  it  was  decided  on  the  special  circumstances  of  the  case,  and  there  had 
been  an  actual  neglect  on  the  part  of  the  plaintiff. 

Platt,  B.,  concurred. 

Rule  absolute,  with  costs. 

[300]  The  Attorney-General  v.  Brown.  June  11,  1845. — An  information  at 
the  suit  of  the  Attorney-General  stated,  that  the  Queen  was  seised  in  her  demesne 
as  of  fee  of  Waltham  Forest,  and  that  the  Queen  and  her  ancestors  had  enjoyed 
the  said  forest,  and  the  game  of  beasts  and  fowls  of  forest,  chase,  and  warren 
therein,  and  all  rights  &c.,  appertaining  thereto,  without  disturbance,  until  the 
defendant  unlawfully  made  a  fence  and  ditch  on  the  soil  of  the  forest,  and  inclosed 
five  acres  thereof,  and  separated  the  same  from  the  residue  of  the  forest,  and 
encroached  and  usurped  thereon,  to  the  great  injury  and  disturbance  of  the  Queen 
in  her  said  foiest,  to  the  damage  and  destruction  of  the  vert  and  venison  therein, 
and  to  the  disinherison  of  the  Queen  : — Semble,  that  a  general  plea  of  not  guilty 
might  be  pleaded  to  this  information. 

[S.  C.  14  L.  J.  Ex.  265.] 

This  was  an  information  at  the  suit  of  the  Attorney-General,  which  stated,  that, 
before  and  at  the  time  of  the  committing  of  the  trespasses  &c.,  our  lady  the  Queen 
was,  and  still  is,  seised  in  her  demesne  as  of  fee  in  right  of  her  crown  of  England,  of 
and  in  a  certain  forest,  called  Waltham  Forest,  within  the  county  of  Essex ;  and  that 
the  Queen  and  all  her  ancestors,  kings  and  queens  of  England,  and  their  assigns, 
continually  held  and  enjoyed  the  said  forest,  and  the  game  of  wild  beasts  and  fowls 
of  forest,  chase,  and  warren,  coming  and  arising  of  and  in  the  said  forest,  and  all 
rights,  profits,  privileges,  liberties,  and  franchises  appertaining  thereto,  until  &c.,  and 
that  the  Queen  still  of  right  ought  to  have  and  enjoy  the  said  forest,  and  the  said 
game,  and  the  said  rights,  profits,  privileges,  liberties,  and  franchises,  in  as  full  and 
ample  a  manner  as  hath  been  always  accustomed  ;  yet  that  the  defendant,  without 
any  lawful  warrant,  right,  or  title  in  that  behalf,  unlawfully  inclosed,  and  made  a  high 
fence,  and  dug  and  made  a  deep  ditch,  in  and  upon  the  soil  of  the  said  forest,  to  wit, 
upon  and  around,  to  wit,  five  acres  of  land,  situate  &c.,  and  being  parcel  of  and  within 
the  said  forest,  and  thereby  inclosed  a  great  part,  to  wit,  the  said  five  acres,  of  the 
said  forest,  and  encroached  and  usurped  thereupon,  and  separated  the  same  fi-om  the 
residue  of  the  said  forest,  and  wrongfull}-  and  unjustly  kept  and  continued  the  said 
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fence  so  erected,  and  the  said  ditch  so  dug  ;is  aforesaid,  and  the  part  of  the  said  forest 
so  separated  and  encioached  and  usurped  upon  as  aforesaid,  from  thence  hitherto ; 
whereb}',  and  by  reason  of  the  premises,  our  lady  the  Queen  cannot  have  and  enjoy 
the  said  forest,  and  the  said  i;amo,  and  the  said  rights,  profits,  privileges,  liberties,  and 
franchises  in  as  full  [301]  and  ample  a  manner  as  she  of  right  ought  to  have  and 
enjoy  the  same ;  to  the  great  injury  and  disturbance  of  our  said  lady  the  t^ueen  in  the 
said  forest,  to  the  great  damage  and  destruction  of  the  vert  and  venison  of  and  in  tlie 
said  forest,  to  the  disinherison  of  our  said  lady  the  Queen  in  the  premises,  and  contrary 
to  the  laws  in  that  behalf,  &c. 

Plea,  not  guilty.     Demurrer,  and  joinder. 

The  point  stated  for  argument  on  the  part  of  the  Crown  was,  that  the  plea  was 
not  pleaded  according  to  the  rules  of  law  which  applied  to  pleadings  against  the 
Crown  ;  and  that  the  plea  ought  to  shew  a  sufficient  title  in  the  defendant,  if  it  was 
intended  to  rely  upon  such  title  against  the  Crown. 

Jervis,  for  the  Crown.  It  may  be  admitted,  that,  if  this  had  been  an  information 
of  intrusion  at  the  suit  of  the  Crown,  the  plea  of  not  guilty  would  have  been  admissible, 
the  subject  being  expressly  allowed  by  the  stat.  21  Jac.  1,  c.  1-i,  to  plead  that  plea 
to  an  information  of  intrusion  :  Porters  case  (1  Hep.  17  a.).  But  this  is  an  information 
in  the  nature  of  an  action  on  the  case,  in  which  there  is  no  statute  to  enable  the 
subject,  as  against  the  Crown,  to  plead  not  guilty,  but  he  is  bound  to  shew  his  title 
specially.  The  Crown  does  not  claim  the  .soil  of  the  forest  itself,  but  only  certain 
forestal  rights  over  it,  and  therefore  it  may  possibly  be  considered  advisable  to  amend 
the  information,  by  stating,  not  that  the  Queen  is  seised  in  her  demesne  as  of  fee 
of  the  forest,  but  merely  that  she  is  seised  as  of  fee ;  but  whether  this  amendment  be 
made  or  not,  the  defendant  is  not  at  liberty  to  plead  as  he  has  done.  Nor  can  he 
maintjiiu  a  right  to  plead  not  guilty  by  virtue  of  the  stat.  21  Jac.  1,  e.  4,  s.  4,  wdiich 
applies  only  to  informations  on  penal  statutes.  [Pollock,  C.  B.  No;  that  sUitute 
has  cer-[302]-tainly  nothing  to  do  with  the  present  case.]  He  therefore  remains  as 
at  common  law,  according  to  which,  and  to  the  ancient  course  of  the  Exchequer,  "if 
in  an  information  of  intrusion  into  lands  or  tenements  the  defendant  plead  not  guilty, 
he  shall  lose  the  possession  ;"  because  in  that  case  "the  king's  learned  counsel  cannot 
know  the  defendant's  title,  to  provide  to  answer  the  same,  as  the  defendant  may  do 
to  the  king's  title:"  4  Inst.  116.  [He  cited  also  Manning's  Exchequer  Practice 
(Keveime  Branch)  198,  and  Yin.  Abr.,  Forest  (F.).] 

Wilies,  for  the  defendant,  was  not  called  upon. 

Per  Curiam.  Without  expressing  any  decided  opinion  on  this  point,  we  certainly 
cannot  say  that  this  is  a  bad  plea.  The  defendant  may  have  no  intention  of  setting 
up  title  in  himself,  but  merely  of  denying  that  he  committed  the  act  in  question. 

Jervis  then  intimated  that  the  Crown  would  amend. 

[303]  Cii.vrrELL  n  Purday.  June  12,  1845.— A  foreign  author,  residing  abroad, 
who  composes  and  publishes  his  work  abroad,  has  not,  at  common  law,  or  under 
the  stats  S  Anne,  c.  19,  and  .54  Geo.  3,  c.  136,  any  copyright  in  this  country. — 
Therefore,  a  person  to  whom  he  transfers  abroad,  by  an  instrument,  not  under 
seal,  but  which  is  valid  according  to  the  law  of  that  country,  the  copyright  of  the 
work  in  England  has  no  right  of  action  against  a  British  subject  who  afterwards 
publishes  the  work  in  England.  Where  depositions  in  a  suit  in  equity  are  given 
in  evidence  at  law,  and  the  bill  and  answer  are  also  put  in  to  shew  that  the 
depositions  are  admissible  in  evidence,  the  opposite  counsel  has  no  right  to  refer 
to  the  bill  and  answer  in  his  address  to  the  jury. 

[8.  C.  14  L.  J.  Ex.  258;  9  Jur.  495.     Referred  to,  Jeffenjs  v.  Booseij,  1854, 
4  H.  L.  Cas.  860.     See  12  M.  &  W.  303.] 

Ciisc  for  the  infringement  of  the  plaintiff's  copyright  in  a  musical  composition, 
being  the  overture  to  an  opera  called  "Fra  Diavolo."  There  were  pleas  denying  the 
existence  of  the  copyright  claimed,  and  that  the  plaintiff  was  the  proprietor  thereof. 

At  the  Iri.il,  before  Pollock,  C.  B.,  at  the  MiiJdlesox  Sittings  after  Trinity  Term, 
1844,  the  following  facts  were  proved  : — 

In  the  year  1829,  M.  Auber,  being  a  subject  of  France,  iind  residing  at  Paris, 
composed  there  the  overture  to  "Fra  Diavolo,"  and  shortly  afterwards  assigned  it  to 
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a  M.  Tioupenas,  who,  by  an  instrument  in  writing,  dated  the  28th  of  January,  1830, 
assi^-ned  it  to  M.  Latour,  a  denizen  in  England.  The  opera  was  represented,  and  the 
overture  played,  at  the  Opera  Comique  in  Paris,  before  such  assignment  to  Latour. 
On  or  about  the  9th  of  February,  1830,  the  overture  was  entered  at  Stiitioners'  Hall, 
in  the  name  of  Messrs.  D'Almaine  &  Co.,  who  were  in  correspondence  with  Troupenas. 
On  the  13th  of  February,  1830,  Latour,  in  Paris,  sold  the  copyright  of  the  overture 
in  England  to  the  plaintiflf,  Mr.s.  Chappell,  by  a  memorandum  in  writing,  not  under 
seal,  but  which  was  by  the  French  law  a  valid  and  perfect  assignment.  On  the  5th 
of  March,  1830,  the  overture  was  printed  and  published  in  Paris.  On  the  2nd  of 
June,  1836,  Latour,  Auber,  and  Troupenas,  joined  in  an  indenture  whereby  they 
assigned  to  the  plaintiff  the  copyright  in  England  ;  and  on  the  14th  May,  1840,  the 
plaintift'  published  the  music  in  England.  The  defendant  afterwards,  without  the 
license  of  the  plaintiff,  puVjlished  copies  of  the  overture  in  England,  for  which 
publication  this  action  was  brought. 

The  plaintiff  tendered  in  evidence  certain  depositions  [304]  taken  in  a  suit 
in  equity  relating  to  the  same  matter.  The  reading  of  these  depositions  was 
objected  to,  unless  the  bill  and  answer,  which  also  were  put  in  by  the  plaintiff,  were 
allowed  to  be  read  by  the  defendant's  counsel,  and  to  be  referred  to  by  him  in  his 
address  to  the  jury.  The  learned  Judge  received  the  depositions  in  evidence,  but 
would  not  allow  the  defendant's  counsel  to  make  use  of  the  bill  and  answer  in  his 
address  to  the  jury. 

It  was  contended  on  behalf  of  the  defendant,  that  the  plaintiff  had  no  right  of 
action  ;  for  that  a  foreign  author,  residing  abroad,  composing  a  work  there,  and  first 
publishing  it  there,  could  not  communicate  to  another  person  any  exclusive  copyright 
in  such  work  in  England;  and  that  even  if  he  could,  the  assignment  of  the  13th  of 
February,  1830,  to  the  plaintiff'  was  invalid,  not  being  by  deed,  nor  being  attested  by 
two  witnesses,  pursuant  to  the  8  Ann.  c.  19.  The  Lord  Chief  Baron  reserved  these 
points  for  the  consideration  of  the  Court,  and  the  plaintiff  had  a  verdict,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  him  on  the 
issues  denying  the  copyright  and  the  proprietorship.     In  last  Michaelmas  Term, 

Jervis  moved  for  a  rule  upon  the  points  reserved,  and  also  for  a  new  trial,  on  the 
alleged  ground  of  the  improper  reception  of  the  depositions  in  evidence.  He  con- 
tended, with  respect  to  the  latter  point,  that  he  ought  to  have  been  permitted  to  refer 
to  the  ijill  and  answer  in  his  address  to  the  jury  at  the  trial,  and  cited  Edvxirds  v.  The 
Earl  of  Glengall  (9  Law  J.,  N.  S.,  Exch.  6-5). 

Per  Curiam.  There  will  be  no  rule  on  this  point.  The  learned  counsel  was  not 
entitled  to  read  and  make  use  of  the  bill  and  answer  in  his  address  to  the  jury;  the 
judge  [305]  only  is  to  look  at  them,  for  the  purpose  of  determining  whether  the 
depositions  are  evidence,  by  seeing  what  was  in  issue  in  the  suit. 

On  the  other  points  a  rule  was  granted,  against  which,  in  the  same  term  (Nov.  15 
and  16), 

Martin,  Byles,  Serjt.,  and  E.  James  shewed  cause.  The  question  is,  whether, 
under  the  circumstances  of  this  case,  the  plaintiff"  had  any  title  to  this  copyright  as 
against  a  person  who  has  pirated  the  composition  and  published  it  in  England  :  and 
it  is  contended  that  she  clearly  has.  It  was  proved  that,  by  the  law  of  J" ranee,  this 
copyright  exists ;  and  it  was  also  proved  that  the  assignment  made  by  Latour  to  the 
plaintiff  was  a  valid  assignment  according  to  the  law  of  that  country.  In  Donaldson  v. 
Beckett  (4  Burr.  2408),  in  the  House  of  Lords,  eight  of  the  Judges  were  of  opinion 
that  an  author  had  a  right  at  common  law  to  the  exclusive  publication  of  his  work  in 
the  first  instance.  And  in  Bcntlcy  v.  Foster  (10  Sim.  320),  the  Yice-Chancellor  of 
England  was  of  opinion  that  protection  was  gi\-en  by  the  law  of  copyright  to  a  work 
first  published  in  this  country,  whether  it  was  written  abroad  by  a  foreigner  or  not. 
In  D'Almaine  v.  Boosey  (1  Y.  &  C.  2S8),  also,  it  was  expressly  held,  that  the  English 
assio'nee  of  the  copyright  of  a  foreign  musical  composer  is  within  the  protection  of  the 
sUitutes  relating  to  copyright.  That  decision  is  precisely  in  point,  and  is  identical 
with  this  case,  as  to  the  facts  on  which  the  judgment  of  the  Chief  Baron  there  pro- 
ceeded. The  case  of  Delandre  v.  Shaw  (2  Sim.  237)  will  be  relied  on  for  the  defendant ; 
but  the  observation  of  the  Vice-Chancellor  in  that  case,  that  the  Court  "does  not 
protect  the  copyright  of  a  foreigner,"  was  extra-judicial,  and  the  case  itself  has  no 
[306]  bearing  on  the  law  of  copyright.  The  case  of  Page  v.  Towiuend  (5  Sim.  395), 
where  the  Yice-Chancellor  appears  to  have  held  that  prints,  engraved  and  struck  off 
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abroad,  but  published  here,  are  not  protected  from  piracy,  is  clearly  distinguishable  : 
and  was  put  ou  the  ground  that  the  statutes  there  refeired  to  were  expressly  passed 
to  protect  those  works  which  were  designed,  engraved,  etched,  or  worked  in  Great 
Britain,  and  not  those  which  were  designed,  engraved,  or  worked  abroad,  and  only 
published  in  Great  Britain.  The  case  of  Clemenfi  v.  Trdker  (2  B.  iV;  Cr.  861)  is  also 
distinguishable  from  the  present ;  for  the  judgment  proceeded  altogether  on  the 
ground  that  the  original  transfer  to  the  plaintiff  of  the  copyright  in  this  country  was 
merch'  by  parol,  and  that  there  was  not  any  assignment  or  consent  in  writing  from 
the  author  previously  to  the  publication  by  the  plaintiH'.  If  the  plaintiflf  had  a  title 
to  the  copyright  of  this  work,  how  could  that  title  be  affected  by  a  publication  in 
Paris  over  which  she  had  no  control  ?  It  is  not  meant  to  be  argued  that  the  bringing 
of  a  copy,  bona  fide,  from  Paris  of  this  publication,  would  be  an  infringement  of  the 
plaintiff's  right :  but  the  question  is,  whether  the  defendant  has  a  right  to  publish  it 
here.  It  caimot  be  that  an  act  done  by  a  foreigner  in  Paris,  behind  the  back  of  the 
plaintiff,  can  be  of  any  avail  to  affect  her  right.  On  this  case  coming  before  the  Lord 
Chief  Baron,  sitting  in  equity  (4  Y.  &  C.  485),  this  question  arose,  whether,  after  a 
foreigner  has  published  his  work  in  a  foreign  country,  he  can,  at  common  law,  assign 
his  copyright,  limited  to  Great  Britian,  to  a  British  subject  so  as  to  give  the  assignee 
the  benefit  of  the  statute  relating  to  copyright ,  and  his  Lordship  came  to  the  con- 
clusion that  Mrs.  Chappell  had  that  right.  It  is  quite  indifferent  to  the  plaintiff, 
whether  she  takes  the  right  under  the  statute  of  Atme  or  at  common  law.  There  is, 
at  all  events,  nothing  [307]  in  that  statute  which  takes  away  her  right.  The  true 
view  of  this  subject  appears  to  be,  that  a  British  subject  has  a  complete  and  perfect 
copyright  in  his  own  production  ;  that  a  foreigner  has  an  imperfect  right,  defeasible 
by  prior  publication  in  this  country  by  another  person  ;  and  that  a  pirate  has  no 
right  at  all  All,  therefore,  that  M.  Auber  had  to  do,  in  order  to  secure  his  right, 
was  to  take  care  that  he  w;is  not  anticipated  by  a  prior  publication  here.  Then, 
Benllei/  v.  Fosfer,  and  the  former  decision  in  Chappell  v.  Purday,  are  direct  authorities 
to  shew  that  he  may  assign  his  right  to  a  British  subject.  Did  he  then  assign  it  to 
the  plaintiff  by  a  valid  instrument  of  ;issignment  ?  It  is  said  that  this  instrument 
amounts,  not  to  an  assignment,  but  to  a  mere  license  [Pollock,  C.  B.  They  say, 
because  it  professes  to  be  an  assignment  of  a  limited  interest  onlv  in  the  copyright, 
namely,  in  the  United  Kingdom,  it  therefore  can  operate  only  as  a  license  to  publish 
the  work  within  those  limits.]  The  answer  is,  that  wherever  the  common-law  right 
exists,  the  statute  fastens  on  and  applies  to  it ;  and  therefore,  where  there  is  the 
common-law  i-ight  abroad,  the  statutable  right  may  be  created  here.  It  ma\'  be  said, 
however,  that  the  author  cannot  make  such  limited  assignment  himself,  keeping  the 
cop}'right  as  to  the  rest  of  the  world.  But  D' Ahnaine  v.  Boosey  is  an  authority  that 
this  may  be  done  ;  for  though  the  objection  was  not  distinctlj^  taken  in  that  case,  the 
assignment  was  held  valid.  It  is  clear  and  admitted,  that  a  foreigner  who  first 
publishes  here  has  a  copyright  here.  Can  it  be  said  that  he  thereby  loses  his  copy- 
right abroad  ?  On  the  other  hand,  if  the  common  law  takes  no  notice  of  the  right 
abroad,  then  what  M.  Auber  reserves  to  himself  here  is  so  small  a  quantity  of  interest 
that  the  law  takes  no  notice  of  it,  and  it  is  the  same  as  if  the  whole  had  been  assigned. 
But  further,  it  is  objected  that,  at  common  law,  such  a  right  is  not  assignable.  The 
definition  of  a  chose  in  action,  which  is  incapable  of  a.ssignment,  is  given  [308]  in  the 
Termes  de  la  Ley,  121  :  "when  a  man  hath  cause  or  may  bring  an  action  for  some 
duty  due  to  him,  as  an  action  of  debt  upon  an  obligation,  annuity,  or  rent,  &e  ;  and 
because  they  are  things  whereof  a  man  is  not  possessed,  but  for  recovery  of  them  is 
driven  to  his  action,  they  are  called  things  in  action."  The  very  terms  of  the  statute 
of  Aiuie  shew  that  copyright  was  assignable  in  perpetuity  at  common  law  ;  for  it 
applies  to  "  the  author  of  any  book  or  books  already  printed,  who  hath  not  transferred 
to  any  other  the  cop\-  or  copies  of  such  book  or  books,  &c.,  or  the  bookseller  or  book- 
sellers, &c.,  who  hath  or  have  purchased  or  acquired  the  copy  or  copies  of  such  book 
or  books,  in  order  to  print  or  reprint  the  same."  Copyright  was  always  treated  as 
personal  propertj',  and  made  the  subject  of  bequest  and  assignment.  In  Tonmn  v. 
Walker,  cit-ed  in  Millar  v.  Taylor  (4  Burr.  2325),  there  had  been  an  iissignmcnt  of  the 
copyright  in  the  year  1607.  In  Shep.  Touchst.  231,  it  is  said,  "most  chattels,  real 
and  personal,  may  be  given  and  granted  without  deed."  [They  referred  also  to 
Jarraan's  edition  of  Bythewood's  Conveyancing,  vol.  7,  p.  645,  notes.]  This,  there- 
fore, being  a  valid  contract  by  the  law  of  France  to  transfer  the  property  in  this 
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nnpultlisherl  work,  which  was  of  the  nature  of  personality,  was  equall}'  a  valid  contract 
at  common  law  to  confer  the  right  of  publication  here.  Mr.  Justice  Story,  (Conflict 
of  Laws,  s.  262,  p.  219),  speaking  of  contracts  required  by  law  to  be  in  writing,  says, 
"  If  such  contracts,  made  by  yjarol  (per  verba),  are  sought  to  be  enforced  elsewhere, 
they  will  be  held  void,  exactly  as  they  are  held  in  the  place  where  they  are  made. 
And  so  the  like  rule  applies,  vice  versa,  where  parol  contracts  are  good  by  the  law  of 
the  place,  but  would  be  void,  if  originally  made  in  another  place,  where  they  are 
sought  to  be  enforced,  for  want  of  certain  solemnities,  or  for  want  of  being  in 
writing."  [309]  Now  here  it  is  undisputed,  that  the  first  contract  would  vest  the 
property  in  France  ;  then  the  plaintiff  comes  to  England  with  that  property,  and 
D'Almaine  v.  Boosey  is  an  authority  that  she  retains  the  same  right  here. 

Then  as  to  the  supposed  necessity  for  two  witnesses  to  the  assignment,  it  is  sufficient 
to  say  that  there  are  no  words  in  the  acts  of  Parliament  requiring  it.     The  argument 
can  only  be  founded   upon   the  dictum  of  Lord  Ellenborough,  in  Power  v.   JValher 
(3  M.  &  Sel.  9),  that,  inasmuch  as  the  statute  of  Anne  requires  the  consent  of  the 
proprietoi',  in  order  to  authorize  the  printing  of  any  book  by  another  person,  to  be  in 
writing,  the  necessary  conclusion  from  it  was  that  the  assignment  must  also  be  in 
writing  ;  but  the  answer  is,  that  there  is  no  such  requisition  in  the  statute.     But  even 
supposing  the  original  instrument  of  assignment  to  be  invalid,  the  plaintiff's  right  is 
not  affected  thereby  ;  because  there  was  no  publication  here,  except  by  Auber,  and 
the  person  claiming  under  him  here,  (which  is  in  effect  by  himself),  before  the  assign- 
ment to  the  plaintiff  by  deed.     That  assignment  alone,  therefore — there  having  been 
no  adverse  publication  before  it — made  the  plaintiff's  title  perfect. 
In  the  same  term  (Nov.  16  and  17),  and  in  Hilary  Term  (Jan.  23), 
Jervis,   Godson,  and   Crompton   were  heard    in   support    of    the   rule.      This   is 
undoubtedly  a  question  of  great  importance,  and  is  not  directly  affected  by  any  decided 
case.     And  the  Court  may  determine  it  in   the  defendant's  favour,  without  at  all 
embarking  upon  the  question  as  to  the  title  of  a  foreigner  in  copyright :  for  if  the 
instrument  of  the  13th  of  February,  1830,  was  no  valid  assignment  from  Latour  to 
the  plaintiff,  the  case  falls  entirely  within  the  decision  [310]  in  i'kmmti  v.  JTalker 
(2  B.  &  Cr.  861)  ;  because,  in  such  case,  wh.atever  title  Auber  transferred  by  the  con- 
tract of  the  12th  of  January,  1830,  the  plaintiff  had  none  until  the  year  1836,  and 
before  that  time  there  had  been  a  complete  publication  in  France,  and  so  the  case  is 
governed  by  Clemcnti  v.   JFalker.     That  circumstance  prevents  its  l)eing  an  English 
publication,  and  makes  it  a  foreign  one.     It  is  necessary,  however,  to  enter  into  the 
general  question  ;  and  first,  as  to  the  authorities  which  already  exist  on  this  subject. 
Miliar  v.  Taylor  (4  Burr.  2303)  and  Donaldson  v.  Beckett  (id.   2408)  decided  only,  at 
most,  that  a  natural  born  subject  may  have  at  common  law  a  perpetuity  of  copyright. 
In  the  former  case,  it  was  expressly  found  by  the  special  verdict,  that  the  author  of 
the  work  was  a  British  subject,  resident  in  England  :  and  that  appears  to  have  been 
deemed   by  the  Court  a  necessary  ingredient  in  the  finding.     So,   Bentley  v.  Foster 
(10  Sioi.  320)  established  only  that  a  foreigner  residing  and  publishing  in  this  country 
is  protected  against  piracy  ;  the  Vice-Chancellor  declined  to  give  any  opinion  on  the 
larger  question,  whether  a  foreigner  residing  abroad   has  a  copyright  here.      And 
D'Almaine  v.  Boosey  (1  Y.  &  C.  288)  is  no  authority  for  the  plaintiff.     There  it  was 
even  doubted  whether,  if  a  foreigner  came  and  published  his   work  here,  he  had  a 
copyi'ight ;  but  no  opinion  was  given  upon  his  abstract  right.     In  Chappell  v.  I'urday 
(4  Y.  &  C.  485),  Lord  Abinger  no  doubt  intimated  an  opinion  that  the  foreigner  has 
such  right,  under  the  equitable  construction  of  the  statute  of  Anne.     But  the  reason 
assigned  by  his  Lordship,  that,  though  the  statute  was  made  for  the  protection  of 
British  subjects,  the  same  reasons  apply  to  protect  a  foreigner,  for  that  "  we  must 
presume  that  the  foreign  law  would  do  the  same  for  him,"  can  hardly  be  maintained. 
The  case  of  Gid-^Zliychard  v.  Mmi  (9  Law  J.,  Chanc,  227)  is  a  strong  authority  for 
the  defendant.     That  case  establishes,  that  as  soon  as  a  work  is  published  abroad,  if 
that  be  before  a  positive  publication  here,  it  becomes  publici  juris  here,  subject  to  the 
author's  right  to  enforce  in  this  country  any  contract  relating  to  it,  although  made 
abroad.     Delandre  v.  Sharv  (2  Sim.  237)  is  certainly  only  thus  far  an  authority,  that  it 
contains  an  expression  of  opinion  on  the  part  of  the  Viee-Chancellor — undoubtedly 
not  necessary  to  the  decision  of  the  case — that  the  legal  right  does  not  exist  in  a 
foreigner.     Pac/e  v.  Tmvnsend  (5  Sim.  395)  is  also  to  a  certain  extent  an  authority  for 
the  defendant.     That  case  turned  upon  the  statutes  8  Geo.  2,  c   13,  7  Geo  3,  c.  38, 
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and  1  7  Geo.  3,  c.  57,  for  protecting  property  in  prints,  which  are  in  p;\ri  materia  with 
the  copyright  acts  :  and  there  the  Vice-Chancellor  sa\-s, — "  It  is  plain  that  the  object 
of  the  Legislature  was,  to  protect  those  works  which  were  designed,  engraved,  etched, 
or  worked  in  Great  Britain,  and  not  those  which  were  designed,  engraved,  etched,  or 
worked  abroad,  and  only  published  in  Great  Britain,"  and  founds  himself  upon  the 
authority  of  Clemeiiti  v.  H'alker.  These  are  all  the  cases  on  this  subject,  with  the 
exception  of  Clenunti  v.  JFalker :  they  certainly  are  to  some  extent  conflicting,  but 
none  of  them  is  directed  expressly  to  the  principal  point  in  the  present  case. 

The  authorities,  therefore,  being  thus  meagre  on  the  subject,  it  becomes  necessary 
to  consider  the  question  how  far  there  can  exist,  in  a  foreigner  residing  abroad,  an}' 
common-law  right  such  as  is  now  claimed.  In  considering  it,  the  distinction  between 
patents  and  copyrights  must  not  be  forgotten.  The  statute  of  Anne  has  been  said  to 
apply  to  a  person  who  brings  from  abroad  the  fruits  of  his  study  and  invention  ; 
Edgehernj  v.  Stephens  (2  Salk.  447) ;  because,  quoad  this  countrv,  he  is  deemed  the 
first  and  true  inventor.  [312]  Can,  then,  a  foreigner  restrain  a  British  subject  from 
publishing  here  a  work  which  he  brings  from  France?  Could  .\uber,  who  composed 
and  published  abroad,  have  sued  a  person  who  bought  the  composition  in  France,  and 
published  it  here  ?  No ;  because  the  muncip;il  law  of  this  countrj'  recognises  this 
countr}-  only.  [Pollock,  C.  B.  They  say  it  was  originally  published  in  this  country 
by  Auber.]  It  was  not  so,  but  by  the  plaintiff  as  the  mere  agent  of  Latour.  But  can 
the  foreign  composer  do  indirectly  that  which  he  cannot  do  directly  ?  If  he  cannot 
restrain  the  free  publication  of  the  work  here,  can  his  assignee  ]  He  cannot  stand 
higher  than  the  origin.il  composer  who  assigned  to  him.  The  common  law  of  England 
affixes,  as  incident  to  the  composition,  a  perpetual  right  of  copy  :  the  law  of  France 
affixes  to  it  a  ditferent  right :  how  can  the  composer  clothe  a  publisher  in  England 
with  that  foreign  right?  The  French  law,  with  all  its  incidents,  can  be  in  force  only 
in  that  country.  The  incident  exists  only  by  the  application  of  the  common  law  of 
the  country,  which  can  avail  only  in  that  country,  and  within  the  ambit  of  the  juris- 
diction of  that  law.  [Parke,  B.  The  French  law  of  copyright  surely  cannot  give  a 
Frenchman  any  copyright  here,  or  any  right  of  action  for  its  infringement  here  ; 
whether  it  be  by  common  law  or  st;itute,  it  cannot  have  any  extraterritorial  power. 
Then  does  the  English  law  give  him  any  such  right  ?]  In  truth,  the  question  comes 
to  this,  whether,  l)y  the  English  law,  a  foreigner,  publishing  abroad,  has  any  copyright 
here ;  and  upon  general  piinciples,  it  would  seem  to  be  clear  that  he  has  not.  It  is 
a  mere  municipal  right,  which  the  law  of  the  country  attaches  to  the  composition, 
namely,  the  right  of  nuiltiplying  it ;  which  may  vary  in  every  country.  The  obvious 
argument  to  be  drawn  from  the  International  Copyright  Act,  1  &  2  Vict.  c.  59,  is  that, 
independently  of  it,  the  foreign  author  had  no  copyright.  It  is  admitted,  that,  if 
there  had  been  a  previous  publication  in  France,  the  coni-[313]-po.=er  of  this  work 
would  have  no  copyright  in  England.  But  how  can  he  have  a  common-law  English 
right,  which  an  act  done  abroad  can  destroy?  M.  Auber  publishes  his  MS.  in  France; 
a  British  subject  brings  a  copy  to  England,  and  multiplies  it,  which  it  is  admitted  he 
may  do ;  then  Auber  makes  an  ;issignment  to  another  British  subject,  out  of  what  is 
called  his  British  right :  so  that,  according  to  the  plaintiffs  argument,  there  may  be 
two  sets  of  copies  runin'ng  together,  both  legal,  in  altogether  different  rights.  Again, 
suppose  Aul)er  never  printed  the  MS.,  but  only  played  the  music  at  the  theatre  ;  and 
an  Englishman  presetit  took  down  the  notes,  and  brought  the  music  to  England  :  he 
has  a  right  to  multiply  copies  for  his  own  use  ;  can  he  then  afterwards  be  made  liable 
as  for  an  infringement,  by  a  subsequent  assignment  by  Auber  to  an  Englishman  ? 
[Parke,  B.  How  can  the  common  law  of  France — which  is  only  like  an  old  statute — 
give  a  Frenchman  a  right  of  publishing  a  book  in  England,  and  excluding  all  English- 
men from  publishing  it  in  England  ?  How  can  the  French  municipal  law  have  an 
extraterritorial  power  ?] 

Nor  can  the  plaintiff  assert  any  right  under  the  statute  of  Anne,  which  is  expressly 
confined  to  authors  of  books  printed  or  to  be  printed  in  this  country,  and  accordingly 
makes  provision  for  the  deposit  of  copies  in  certain  English  libraries.  And  the 
7th  section  expressly  enacts,  that  nothing  in  the  act  contained  shall  extend  to  prohibit 
the  importation,  vending,  or  selling  of  any  books,  in  any  foreign  language,  printed 
bevond  the  seas.  Yet  it  is  now  said  this  very  statute  gives  to  a  foreigner  the  exclusive 
right  of  selling  such  a  book  in  England.  Thus  the  same  law  expressly  allows  the 
importiition  of  works  from  abroad,  by  which  it  is  now  siiid  in  effect  to  be  prohibited. 
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[Parke,  B.  It  would  seem  that,  to  bring  himself  within  the  statute  of  Anne,  it  must 
be  the  author  who  first  publishes  in  England,  or  the  assignee  of  that  author.]  Clementi 
V.  Jl'alkcr  [314]  is  an  express  decision,  that  a  publication  by  a  third  party  prevents 
the  rigbt  of  the  foreigner  here. 

Next,  as  to  the  validity  of  the  assignment  of  1830.  This  is  a  right  which,  at 
common  law,  could  pass  only  by  deed.  And  the  recent  statute  respecting  copyright, 
5  &  6  Viet.  c.  45,  s.  13,  after  providing,  that  it  should  be  lawful  for  the  registered 
proprietor  to  assign  his  interest,  or  any  portion  of  it,  in  the  copyright,  by  making  an 
entry  in  the  book  of  registry  of  such  assignment,  enacts  that  "  such  assignment  so 
entered  shall  be  effectual  in  law  to  all  intents  and  purposes  whatsoever,  without  being 
subject  to  any  stamp  or  duty,  and  shall  be  of  the  same  force  and  effect  as  if  such 
assignment  had  been  by  deed  ; "  which  is  an  exposition  of  what  the  law  then  was,  and 
from  which  it  is  to  be  inferred  that,  before  it,  an  assignment,  in  order  to  be  valid, 
must  be  by  deed.  The  copyright  is  not  the  property  which,  as  has  been  contended, 
will  pass  by  delivery,  but  the  copy — the  manuscript.  The  possession  of  that  cannot 
give  the  party  the  right  of  multiplying  copies  ;  that  is  a  right  attached  to  the  author- 
ship. It  is  like  the  right  which  a  ferry  or  a  market  gives  to  the  owner,  which  is 
altogether  incorporeal.  The  question  discussed  in  Millar  v.  Taylor  was  not  as  to  the 
nature  of  the  assignment,  but  as  to  the  right  of  the  author;  and  it  appears  that  the 
assignment  in  that  case  was  by  custom,  under  the  authority  of  the  bye-laws  of  the 
Company  of  Stationers.  Many  other  rights  are  of  an  incorporeal  nature,  and  must 
pass  by  grant,  besides  those  which  issue  out  of  land  :  see  Shep.  Touchst.  231.  But, 
if  this  assignment  be  within  the  statute,  it  amounts  to  a  license  only.  Could  there  be 
a  subdivision  of  a  copy  or  patent  right  in  various  districts  of  this  country^  There 
may  for  that  purpose  be  a  license,  but  then  the  licensor  is  the  party  to  bring  the  action. 
Could  M.  Auher  sue  a  person  who  brought  a  copy  from  England  to  the  colonies  or 
France,  and  publish  it  there?  [315]  All  such  difficulties  ai'e  got  rid  of  by  construing 
this  to  be  a  licen.se,  reserving  the  right  of  suit  to  the  grantor.  Lastly,  in  order  to 
transfer  the  right,  there  must  be  an  actual  sale, — the  property  must  pass  ;  whereas 
this  is  a  mere  contract  to  sell,  giving  merely  an  equitable  right  to  a  specific  performance  ; 
and  before  it  was  carried  into  effect  by  the  legal  assignment  in  1836,  there  was  a 
publication  in  France,  and  by  the  plaintiff  (who  was  then  legally  unauthorized)  in 
England  ;  and  in  this  state  of  circumstances,  the  doctrine  of  Clementi  v.  IValker  strictly 
applies,  and  is  decisive  of  the  present  case. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Pollock,  C.  B.  This  was  an  action  for  the  infringement  of  the  copyright  of  the 
music  of  the  opera  of  "Fra  Diavolo,"  claimed  by  the  plaintiff.  The  pleas  denied  the 
copyright  claimed,  and  denied  that  the  plaintiff  was  proprietor  of  it.  The  material 
facts,  as  they  appeared  in  evidence  at  the  trial,  are,  that  in  1829,  Auber,  a  Frenchman, 
composed  at  Paris  the  overture  to  "Fra  Diavolo,"  which  is  the  subject  of  the  present 
action.  Soon  after,  Auber  assigned  it  to  Troupenas;  and  Troupenas,  on  the  12th  of 
January,  1830,  sold  it  to  Latour,  a  denizen  of  England,  by  an  instrument  in  writing, 
dated  the  2Sth  of  January,  1830.  There  was  a  representation  of  the  piece,  and  the 
overture  was  played,  at  the  Opera  Comique  in  Paris.  About  the  9th  of  February, 
1830,  there  was  an  entry  at  Stationers'  Hall,  in  the  name  of  D'Almaine  &  Co.,  who 
were  in  connexion  with  Troupenas.  On  the  13th  of  February,  1830,  Latour,  in  Paris, 
sold  to  the  plaintiff,  by  memorandum  in  writing,  not  under  seal  (which  was  proved  at 
the  trial  to  be  good  and  valid  by  the  French  law),  the  copyright  in  England.  On  the 
5th  of  March,  the  overture  was  printed  and  published  at  Paris.  On  the  [316]  2nd  of 
June,  1836,  Latour,  Auber,  and  Troupenas,  by  indenture  assigned  to  the  plaintiti'  the 
copyright  in  England,  and  on  the  14th  of  May,  1840,  the  plaintiff  published  the  music 
in  England;  subsequentl}' to  which  the  defendant  published  copies  in  England,  for 
which  this  action  was  brought. 

Two  questions  of  importance  were  raised  in  the  course  of  the  argument.  The  first 
is,  whether,  at  common  law,  a  foreigner,  residing  abroad,  and  composing  a  work,  has 
a  copyright  in  England.  The  second  is,  whether  such  foreign  author,  or  his  assignee, 
has  such  a  right  by  virtue  of  the  English  statutes. 

Upon  the  first  question  we  do  not  feel  any  difficulty ;  and  we  are  of  opinion  that 
a  foreign  author,  re.siding  abroad,  and  publishing  a  work  there,  has  not  by  the  common 
law  of  England  any  copyright  here. 
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A  cop3'right  is  the  exclusive  right  of  multiplying  copies  of  an  original  work  or 
composition,  and  conseijnoutly  preventing  otheis  from  so  doing.  The  general  question, 
whether  there  was  such  a  right  at  common  law,  was  elaborately  discussed  in  the  great  cases 
of  Millar  V.  Tai/lor  (4  Burr.  2303)  and  Donahhon  v.  Beckett  ("id.  2408  ;  2  Hro.  P.  C.  129). 
In  Millar  v.  Taylor,  it  was  decided  by  Lord  Mansfield,  Mr.  Justice  Aston,  and  Mr. 
Justice  Willes,  that  at  common  law  such  a  copyright  existed,  and  the  judgment  was 
given  for  the  plaintiff;  and  in  Dmahhon  v.  Ilerhrll,  which  was  an  injunction  founded 
upon  the  judgment  in  Millar  v.  Taylor,  the  majority  of  the  judges  held  that  such  a 
common-law  right  existed  ;  but  the  majority  also  held  that  it  was  taken  awav  by  the 
statute  of  .Anne.  We  are,  however,  all  of  opinion  that  no  such  right  exists  in  a  foreigner 
at  the  common  law,  hut  that  it  is  the  creature  of  the  municipal  law  of  each  country, 
and  that  in  England  it  is  altogether  governed  by  the  statutes  which  have  been  passed 
to  create  and  regulate  it,  as  in  France  it  must  be  [317J  governed  l)y  the  law  of  that 
country  ;  but  such  a  law  has  no  extraterritorial  power,  and  cannot  be  enforced  beyond 
the  limits  of  the  state.  Admitting,  therefore,  that  by  the  law  of  France  no  one  can, 
against  or  without  the  consent  of  the  author,  make  or  print  an^'  copy  of  his  work,  at 
any  time  or  in  any  place,  no  right  can  be  claimed  in  this  country  as  founded  upon 
such  a  law,  nor  can  any  right  be  claimed  here,  except  what  can  be  supported  by  the 
law  of  this  country.  The  subjects  of  this  countrj'  are  not  bound  to  obey  such  a  law 
of  France,  nor  the  courts  of  this  country  to  enforce  it.  It  follows,  that  a  British 
subject  ma}',  at  the  common  law,  freely  print  and  publish  in  Great  Britain  any  number 
of  copies  of  a  French  work,  without  being  exposed  to  an  action  at  the  suit  of  the 
French  author,  whose  exclusive  privilege,  founded  upon  the  French  law,  is  limited 
by  the  French  territory  :  and  indeed,  if  this  were  not  so,  the  attempt  to  establish 
international  copyright  by  treaty  would  have  been  altogether  unnecessary. 

A  foreign  author  having,  therefore,  by  the  common  law,  no  exclusive  right  in  this 
country,  the  only  remaining  question  is,  whether  he  has  such  a  right  by  the  statute 
law  :  and  this  depends  on  the  construction  of  the  statutes  relating  to  literary  copy- 
right which  were  in  force  at  the  time  of  the  transaction  in  question,  namely,  the  8  Anne, 
c.  19,  and  54  Geo.  3,  c.  136. 

If  a  judicial  construction  had  been  put  upon  these  statutes  by  a  direct  and  deliberate 
decision  of  any  court,  we  should  feel  bound  by  it;  but  supposing  for  the  present  that 
there  is  no  such  decision,  and  that  the  question  comes  now  to  be  considered  for  the 
first  time,  we  should  feel  no  ditticulty  as  to  the  proper  construction  to  be  put  upon 
these  statutes.  They  were  passed  for  the  encouragement  of  learning  and  the  arts,  by 
ensuring  to  authors,  artists,  and  inventors,  the  rewai'd  of  their  labours.  In  their 
language  the  acts  aie  general ;  but  prima  facie  it  must  be  intended  that  a  British 
J^egislature  means  only  [318]  to  protect  British  sulijects,  and  to  fostei-  and  encourage 
British  industry  and  talent ;  and  therefore,  when  statutes  of  the  United  Kingdom 
speak  of  authors  and  inventors,  they  mean  authors  and  inventors,  being  subjects  of 
and  residents  in  the  United  Kingdom,  or  at  least  subjects  by  birth  or  residence,  and 
do  not  apply  to  foreigners  resident  abroad  :  and,  adveiting  principally  to  the  statutes 
of  the  8  .Anne  and  54  Geo.  3,  their  provisions  clearly  refer  to  such  works  as  are  first 
published  in  Great  Britain  or  the  United  Kingdom,  from  which  first  publication  the 
time  begins  to  run  within  which  an  entry  is  (under  the  2nd  section  of  the  former 
statute,  and  under  the  5th  section  of  the  latter)  to  be  made  at  Stationers'  Hall,  in 
order  to  the  recovery  of  penalties,  and  within  twelve  months  after  which  publication 
copies  are  to  be  delivered  by  the  publisher  to  the  British  Museum  and  other  libraries. 
We  should  therefore  conclude,  upon  the  construction  of  the  statutes  alone,  that  a 
foreign  aulhoi',  or  the  assignee  of  a  foreign  author,  whether  a  British  subject  or  not, 
had  no  copyright  in  England,  and  no  right  of  action  on  the  ground  of  any  piracy  of 
his  work  committed  in  the  British  territories. 

It  remains  to  consider  what  have  been  the  decisions  of  our  Courts  upon  the  con- 
struction of  these  and  other  similar  acts  of  Parliament. 

Under  the  stat  21  Jac.  1,  c.  3,  against  monopolies,  the  Gth  section,  which  leaves 
as  they  stood  at  common  law  all  the  letters-patent,  for  fourteen  years,  of  new 
mainifactures  granted  to  the  first  inventors,  it  has  been  decided  that  an  importer  is 
within  the  clause,  and  if  the  manufacture  be  new  in  the  realm,  he  is  an  inventor,  and 
may  have  a  patent,  though  he  is  not  the  assignee  of  the  foreign  inventor,  and  though 
he  may  be  a  foreigner  himself,  if  the  Crown  chooses  to  grant  him  a  patent.  Tho 
authority  for  this  is  to  be  found  iii  Edyebcrrij  v.  Stephens  (2  .Salk.  447).     The  principle 
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of  this  decision  is,  [319]  that  the  common  law  authorizes  the  part  of  a  monopoly  in 
this  case,  it  being  for  the  public  benefit  to  introduce  new  inventions  from  abroad. 
Under  the  copyright  acts  there  is,  we  l^elieve,  no  decision  precisely  in  point,  but  the 
result  of  the  dicta  and  the  authorities  is,  that  a  foreign  author,  or  his  assignee,  may 
have  the  benefit  of  the  statute,  if  his  publication  be  in  England,  but  otherwise  not ; 
and  that  the  mere  importer,  without  title,  is  not  the  author  within  the  meaning  of 
these  acts. 

The  first  case  on  the  subject  is  Clemenfi  v.  Walker  (2  B.  &  C.  861),  which  occurred 
in  1824: ;  in  which  the  opinion  of  the  Court  was  strongly  expressed  in  favour  of  what 
I  have  stated  to  be  prima  facie  the  construction  of  these  acts.  The  points  actually 
decided  in  that  case  were,  first,  that  the  plaintiff',  who  was  not  the  author,  nor  then 
the  assignee  of  the  author,  gained  no  right  by  a  mere  first  publication  in  England  ; 
and,  secondly,  that  the  assignee  had  no  right  here,  if  another  had  first  published  in 
this  country.  AVhether,  if  the  foreigner  had  first  published  in  this  country,  he  would 
have  had  the  right  under  the  statutes,  or  would  have  been  deprived  of  it  if  he  had 
first  published  abroad,  are  points  undecided  by  that  case  ;  but  there  is  a  strong  opinion 
expressed,  that  if  the  foreign  author  does  not  publish  here  promptly,  he  loses  any 
right  he  might  otherwise  have.  The  next  case  on  the  subject  was  in  18"28,  of 
Delmulre  v.  Shaw  (2  Sim.  237),  before  the  Vice-Chancellor  of  England.  It  certainly 
does  not  decide  the  question  now  before  us  ;  but  there  is  a  dictum,  that  the  Court  does 
not  protect  the  copyi-ight  of  a  foreigner,  which  is  quite  true,  if  there  be  nothing  more 
than  a  foreign  work,  not  published  here  on  account  of  the  author  or  his  assignee. 
In  1831,  there  was  the  case  of  Guichard  v.  Mori  (9  Law  J.,  Chanc,  227),  in  which 
Lord  Chancelloi-  Brougham  decided,  that  if  a  book  were  written  by  a  foreigner,  and 
published  in  a  foreign  country,  the  person  [320]  who  purchased  the  right  to  publish 
it  here  could  not  support  any  claim  to  the  copyright  in  this  country,  either  at  law 
or  in  equity.  This  case  was  followed  by  one  on  a  similar  subject,  the  copyright  of 
an  engraving,  Fage  v.  Townsend  (5  Sim.  395),  in  which  the  Vice-Chancellor  of  England 
expressed  an  opinion,  that  the  object  of  the  legislature,  in  the  statutes  as  to 
engravings,  was  to  protect  those  works  which  were  designed,  engraved,  etched,  or 
worked,  in  Great  Britain,  and  not  those  which  were  designed,  engraved,  etched,  or 
worked  abroad,  and  only  published  in  Great  Britain.  In  1839,  another  case  came 
before  the  Vice-Chancellor  of  England,  Bentley  v.  Foster  (10  Sim.  329),  in  which  the 
learned  Judge  decided,  that  the  stats.  8  Anne,  and  54  Geo.  3,  did  not  extend  to  a 
foreign  author  and  his  assignees,  if  he  or  they  first  published  in  England.  There 
is  an  ambiguity  in  the  judgment,  as  reported,  for  it  may  mean,  if  he  is  the  first 
who  published  in  England,  or  if  the  first  publication  anywhere  be  in  England  ;  and 
the  context  does  not  enable  us  to  determine  with  certainty  in  which  sense  the 
words  were  used,  though  more  probabl}'  the  latter.  An  action  was  directed  to  be 
brought,  but  the  defendants  submitted,  and  no  further  investigation  took  place.  In 
the  meantime,  in  1835,  the  case  of  D'Almaine  v.  Boosey  (1  Y.  &  C.  298)  was  decided 
by  Loi'd  Abinger.  His  Lordship  granted  an  injunction  to  restrain  the  piracy  of 
music  composed  by  Auber  at  Paris,  but  not  published  there,  and  first  published  in 
England,  not  by  the  composer,  but  by  his  assignee,  a  native  British  subject.  The 
decision  puts  the  assignee  on  the  footing  of  the  author  or  composer,  and  holds  him 
entitled  to  the  copyright  by  virtue  of  such  first  publication,  whether  at  common  law 
or  undei'  the  statutes. 

These  are  the  cases  on  the  subject :  and  the  result  seems  to  be,  that  if  a  foreign 
author,  not  having  published  [321]  abroad,  first  publishes  in  England,  he  may  have 
the  benefit  of  the  statutes ;  but  that  no  case  has  decided,  that  if  the  author  first 
published  abroad,  he  can  afterwards  have  the  benefit  of  it  by  first  publishing  here. 
The  7th  section  of  the  4  Geo.  3,  c.  107,  favours  this  construction  ;  for  it  protects 
against  piracy,  by  importation  from  abroad,  those  works  only  which  are  first  composed, 
written,  printed,  or  published  in  "  this  kingdom ; "  probably  it  would  include  the 
whole  of  the  United  Kingdom ;  and  this  protection  would  seem  to  be  co-extensive 
with  the  right  to  be  thereby  secured.  A  further  argument  may  be  derived,  though 
perhaps  not  a  very  cogent  one,  from  the  International  Copyright  Act,  1  &  2  Vict, 
c.  89,  which  empowers  her  Majesty,  by  order  in  council,  to  give  the  authors  of 
works  published  abroad  the  sole  power  and  liberty  of  printing  in  the  British  dominions, 
for  a  term  not  exceeding  that  which  authors,  being  British  subjects,  were  then  by  the 
law  entitled  to,  in  respect  of  books  first  published  within  the  United  Kingdom.     This 
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shews  the  opinion  of  the  legislature,  which  may  assist  us  in  interpreting  the  law,  and 
it  shews  that,  by  the  former  statutes,  a  foreigner,  who  first  published  abroad,  was  not 
entitled  to  the  protection  of  the  act,  and  probably  was  not  entitled  under  any 
circumstances.  Upon  the  whole,  then,  we  think  it  doubtful  whether  a  foreigner 
not  resident  here  can  have  an  English  copyright  at  all ;  and  we  think  he  certainly 
cannot,  if  he  has  first  published  his  work  abroad  before  any  publication  in  England. 

It  remains  to  be  considered  whether  the  plaintiff  is  in  the  situation  of  a  foreigner 
who  has  first  published  abroad.  At  the  time  of  the  assignment  to  her  no  publication 
had  taken  place ;  but  before  she  published  in  England,  a  publication  had  taken  place 
by  the  assignor  in  France ;  therefore  the  work  had  been  published  abroad  before  the 
plaintiff'  published  it  in  England,  and  such  publication  was  not  by  a  wrongdoer,  but 
by  a  peison  who  was  lawfully  entitled  to  [322]  publish.  It  seems  to  us,  therefore, 
that  for  this  purpose  the  plaintiff"  and  Auber  and  Troupenas  must  be  considered  the 
same  person ;  and  we  therefore  think,  that  as  the  publication  in  Paris,  by  the 
composer  or  his  assignee  there,  prevents  a  copyright  from  being  acquired  under  the 
statutes,  and  there  being  no  right  at  common  law,  or  under  the  statutes,  the  rule  for 
a  nonsuit  must  be  made  absolute. 

Rule  absolute. 

Yearsley  v.  He^vne  and  Hudson.  June  12,  1845. — An  action  of  trespass  is  not 
maintainable  against  the  plaintiff  in  an  action,  or  his  attoiney,  for  suing  out  an 
execution,  and  causing  the  defendant  to  be  arrested  under  it,  the  defendant 
having  at  the  time  an  order  ffir  protection  from  arrest  under  the  Bankrupt  Act, 
5  &  6  Vict.  c.  116,  s.  4,  of  which  the  plaintiff'  had  no  notice. 

[S.  C.  3  D.  &  L.  265.] 

Trespass  for  assault  and  false  imprisonment.  Pleas,  first,  not  guilty,  by  both 
defendants,  on  which  issue  was  joined  ;  2ndly,  a  plea  by  the  defendant  Heane,  setting 
forth  a  judgment  recoveied  by  him  as  as.signee  of  the  estate  and  effects  of  It.  G. 
Whatley,  an  insolvent  debtor,  against  the  now  plaintiff',  the  issuing  of  a  ca.  sa.  upon 
that  judgment,  directed  to  the  sheriff  of  Gloucestershire,  the  delivery  of  it  to  the 
sheriff,  with  a  direction  to  execute  the  same,  by  virtue  of  which  the  said  sheriff 
arrested  the  now  plaintiff',  which  was  the  trespa.ss  complained  of. 

There  was  also  a  plea  by  the  defen<lant  Hudson,  setting  up  as  a  justification  the 
issuing  of  the  writ  of  ca.  sa.  by  him  as  the  lawful  attorney  of  the  said  Robert  Heane, 
the  delivery  of  the  writ  to  the  sheriff'  by  him  as  such  attorney,  to  be  executed  in  due 
form  of  law,  and  that  he  then  requested  the  said  sheriff'  to  take  and  arrest  the  now 
plaintiff'  under  the  said  writ,  by  virtue  of  which  the  said  sheriff  arrested  the  now 
plaintiff',  which  was  the  trespass  complained  of. 

Replication  to  the  second  plea  of  the  defendant  Heane,  that,  before  the  statute 
made  and  passed  in  the  session  of  Parliament  hehi  in  the  7th  &  8th  years  of  the 
reign  of  [323]  our  lady  the  now  Queen,  intituled  "  An  Act  to  amend  the  laws  of 
insolvency,  bankruptcy,  and  execution,"  and  after  the  making  and  passing  of  the  act 
of  Parliament  made  and  passed  in  the  session  of  Parliament  held  in  the  5th  and  (Jth 
years  of  the  reign  of  our  lady  the  now  Queen,  intituled  "An  .Act  for  the  relief  of 
Insolvent  Debtors,"  and  long  before  the  said  time  when  &c.,  and  after  the  commence- 
ment of  the  said  action  in  the  said  second  plea  mentioned,  in  which  the  said  judgment 
Wiis  so  recovered  ;is  in  that  plea  mentioned,  and  l)eforo  the  commencement  of  this 
suit,  to  wit,  on  the  8th  day  of  June,  1844,  the  ])laintiff',  being  then  indebted  to  the 
said  Robert  Heane,  as  assignee  as  aforesaid,  for  and  in  respect  of  the  said  debt  b_v  the 
said  judgment  so  recovered  as  aforesaid,  aitd  also  being  indebted  to  divers  other 
pensons,  and  not  then  being  and  not  having  at  any  time  been  a  trader  within  the 
meaning  of  the  statutes  in  force  relating  to  bankrupts  at  the  time  of  the  making  and 
passing  of  the  said  act  of  Parliament  of  the  5th  and  6th  Vict,  and  having  resided 
twelve  calendar  months  next  before  the  presenting  of  his  petition  as  hereinafter 
mentioned,  within  the  Hristol  district  of  the  Court  of  Bankruptcy,  did  give  notice, 
according  to  the  schedule  to  the  .said  act  of  Parli.iment  annexeil,  to  the  said  Robert 
Heane,  and  divers  other  persons,  being  one-fourth  in  number  and  value  of  the 
creditors  of  the  plaintill',  that  he  the  plaintiff',  then  and  for  four  months  then  last  piist 
residing  at  &c.  &c.  [setting  out  his  diff'erent  residences  for  the  last  five  years],  intended 
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to  present  a  petition  to  the  Commissioner  of  the  Bristol  District  Court  of  Bankruptcy, 
praying  to  be  examined  touching  his  debts,  estate,  and  effects,  and  to  be  protected 
from  all  proceedings,  upon  making  a  full  disclosure  and  surrender  of  such  estate  and 
effects  for  payment  of  his  just  and  lawful  debts,  and  that  the  time  when  the  matter 
of  the  said  petition  should  be  heard  was  to  be  advertised  in  the  London  Gazette,  and  in 
the  Cheltenham  Journal  Newspaper,  one  month  at  least  [324]  after  the  date  of  the  said 
notice  ;  and  the  plaintiff  further  says,  that  afterwards,  and  before  the  said  time  when 
&c.,  and  before  the  passing  of  the  said  first  mentioned  statute,  to  wit,  on  the  11th 
and  18th  days  of  June  in  the  j^ear  aforesaid,  he  caused  the  same  notice  to  be  inserted 
in  the  said  London  Gazette,  and  on  the  lOtb  and  17th  days  of  June  in  the  year  afore- 
said, in  the  said  other  newspaper,  which  was  then  circulating  within  the  county 
wherein  the  plaintiff  resided,  to  wit,  in  the  said  county  of  Gloucester.  And  the 
plaintiff  further  says,  that  afterwards,  and  after  the  commencement  of  the  said  action 
in  the  said  second  plea  mentioned,  and  before  the  said  time  when  &c.,  and  before  the 
passing  of  the  said  first-mentioned  statute,  to  wit,  on  the  26th  of  July,  1844,  the 
plaintiff  did,  under  and  by  virtue  of  and  according  to  the  directions  and  provisions  of 
the  said  act  of  Parliament  made  and  passed  in  the  5th  and  6th  years  of  the  reign  of 
our  said  lady  the  Queen,  duly  present  a  petition,  to  wit,  a  petition  as  in  and  by  that 
act  is  in  that  behalf  mentioned,  and  containing  therein  the  several  particulars,  and 
having  ainiexed  to  it  a  full  and  true  schedule  of  his  debts,  with  other  matteis  and 
things  as  in  and  by  the  said  act  is  required,  and  according  to  the  provisions  and  direc- 
tions of  the  said  act,  for  protection  from  process,  to  Eichard  Stevenson,  Esq.,  then 
being  a  Commissioner  of  the  Court  of  Bankruptcy  of  and  in  the  said  district ;  which  said 
petition  was  forthwith  aftei'wards,  to  wit,  on  the  26th  day  of  Jul}',  1844,  aforesaid, 
duly  filed  of  record  in  the  said  Court  of  Bankruptcy,  &c.,  as  by  the  said  petition,  &c., 
duly  filed,  &c.,  will  more  fully  appear.  And  the  plaintiff  further  says,  that  one  month 
at  least  after  the  date  of  the  said  first^mentioned  notice,  and  before  the  said  time  when 
&c.,  to  wit,  on  the  16tb  July  in  the  year  aforesaid,  the  plaintiff  did  cause  an  advertise- 
ment to  be  inserted  in  the  London  Gazette,  and  the  said  other  newspaper,  that  the 
matter  of  the  said  petition  would  be  heard  on  the  5th  day  of  August,  1844,  at  the 
[325]  hour  of  eleven  o'clock  in  the  forenoon  of  that  day,  at  the  Bristol  District  Court 
of  Bankruptcy,  held  at  Bristol,  in  the  said  county.  And  the  plaintiff  further  says, 
that  afterwards,  and  before  the  said  time  when  &c.,  and  after  the  passing  of  the  said 
first^mentioned  statute,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  said  Bristol 
District  Court  of  Bankruptcy,  held  at  Bristol  aforesaid,  in  the  county  afoiesaid,  the 
said  R.  Stevenson,  so  being  such  commissioner  as  aforesaid,  proceeded  to  and  did 
examine  upon  oath  the  plaintiff,  (the  plaintiff  having  then  duly  appeared),  and  such 
of  the  creditors  of  the  plaintiff'  as  attended  the  said  examination,  and  it  did  then 
appear  to  the  said  Kichaid  Stevenson,  so  being  such  commissioner  as  aforesaid,  that 
the  allegations  in  the  said  petition,  and  the  matters  in  the  said  schedule,  were  true, 
and  that  the  debts  of  the  plaintiff'  were  not  nor  were  any  of  them  contracted  by  any 
manner  of  fraud  or  breach  of  trust,  &c.  &c.,  [negativing  the  words  in  the  4th  section 
of  the  Stat.  5  &  6  Vict.  c.  116].  And  the  said  Richard  Stevenson,  so  being  such 
commissioner  as  aforesaid,  being  then  and  upon  the  said  examin.ation  satisfied  that 
the  plaintiff  had  made  a  full  discovery  of  his  estate,  effects,  and  credits,  did  then  cause 
a  notice  to  be  given,  that  on  the  27th  day  of  August  in  the  year  aforesaid,  he  would 
pi'oceed  to  make  a  final  order,  unless  cause  should  then  be  shewn  to  the  contrary, 
pursuant  to  the  statutes  in  that  case  made  and  provided.  And  the  plaintiff'  further 
says,  that  afterwards,  and  long  before  the  said  time  when  &c.,  and  after  the  passing 
of  the  said  first-mentioned  statute,  to  wit,  on  the  day  and  year  last  aforesaid,  no  cause 
being  shewn  why  the  said  Eichard  Stevenson,  so  being  such  commissioner  as  aforesaid, 
should  not  make  such  final  order  as  afwresaid,  the  said  Eichard  Stevenson,  so  being 
such  commissioner  as  aforesaid,  and  duly  authorized  and  empowered  in  that  behalf, 
did  theieupon  then,  at  the  said  Bristol  District  Court  of  Bankruptcy,  held  at  I5ristol 
aforesaid,  in  the  county  afore-[326]-said,  duly  make  a  final  order,  according  to  the 
said  statutes,  for  the  protection  of  the  person  of  the  plaintiff' from  all  process,  and  for 
the  final  vesting  of  the  plaintiff's  estates  and  effects  in  Thomas  B.  Button,  Esq.,  the 
official  assignee  then  and  there  named  by  the  said  Eichard  Stevenson  for  that  purpose, 
no  creditor  requiring  to  be  chosen  assignee  ;  and  the  said  order  so  made  was  a  final 
order  for  protection  and  distribution,  made  under  and  by  virtue  of,  and  in  strict 
accordance  and  compliance  with,  the  provisions  of  the  said  acts  of  Parliament,  in 
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the  matter  of  the  siiid  petition  ;  as  by  the  said  order  tiled  in  the  said  district  court, 
reference  heing  thereunto  had,  will  more  fully  and  at  large  appear,  and  which  said 
order  still  remains  in  full  force.  And  the  plaintifJ"  further  says,  that  the  said  debt  so 
recovered  by  the  said  Robert  Heane,  as  assignee  as  aforesaid,  against  the  plaintiff  as 
aforesaid,  was  named  and  mentioned  in  the  said  schedule  to  be  due  from  the  plaintiff 
to  the  said  Rol)ert  Heane,  as  such  assignee  as  aforesaid,  and  was  due  at  the  time  of 
the  filing  of  the  plaintitV's  said  petition,  and  the  said  debt  so  recovered  as  aforesaid 
was  not  another  or  a  different  debt,  and  the  said  Robert  Heane  was  named  in  the  said 
schedule  as  one  of  the  creditors  of  the  said  plaintifl'  for  and  in  respect  of  the  said  debt. 
And  the  plaintiff  further  says,  that  the  said  judgment  in  the  said  second  pica  mentioned 
was  obtained  and  recovered  before  the  making  of  the  said  tinal  order,  and  the  said 
writ  of  capias  ad  satisfaciendum  was  issued  out,  and  the  said  trespasses  were  committed, 
after  the  making  of  the  said  final  order,  and  the  said  Robert  Heane  had  notice  of  the 
said  several  premises  before  and  at  the  time  of  the  issuing  of  the  said  writ,  and  of  the 
execution  thereof ;  and  the  plaintiff  further  says,  that  by  force  and  virtue  of  the  said 
order,  and  the  statutes  in  such  case  made  and  provided,  the  said  plaintiff,  at  the  said 
time  when  >\:c.,  was  and  is  protected  from  the  said  writ  of  capias  ad  satisfaciendum. 
Verification. 

[327]  There  w-as  a  similar  replication,  in  substance,  to  the  plea  of  the  defendant 
Hudson,  averring  that  he  had  notice  of  the  premises. 

Rejoinder,  that  he  the  said  Robert  Heane  had  not,  before  or  at  the  time  of  the 
execution  of  the  said  writ  of  ca.  sa.,  notice  that  the  said  final  order  in  the  replication 
mentioned  had  lieen  made  as  therein  alleged. 

There  was  a  similar  rejoinder  to  the  replication  to  the  plea  of  the  defendant 
Hudson,  and  issue  was  joined  upon  both  these  rejoinders. 

At  the  trial  before  Pollock,  U.  B.,  at  the  last  Ciloucester  assizes,  the  learned  judge 
was  of  opinion  that  there  was  no  evidence  against  the  defendant  Heane  on  the  first 
issue,  the  arrest  having  been  made  by  order  of  the  defendant  Hudson  (his  attorney), 
Heane  not  being  cognizant  of  it ;  and  on  that  issue  the  jury  found  a  verdict  for  the 
defendant  llcane,  but  against  the  defendant  Hudson.  On  the  second  issue,  the  plain- 
tiff failed  in  proving  that  there  was  any  notice  in  fact  of  the  order  for  protection  ; 
but  it  was  contended  that  the  defendants  were,  by  virtue  of  the  statute,  necessarily 
affected  with  notice.  The  learned  judge,  however,  was  of  a  different  opinion,  and  the 
jury  found  a  verdict  for  both  the  defendants  on  that  issue. 

Alexander,  in  Easter  term  last,  obtained  a  rule  to  shew  cause  why  the  judgment 
should  not  Ite  entered  for  the  plaintiff  on  the  second  issue,  notwithstanding  the  verdict 
found  for  the  defendants.  Talfourd,  Scrjt.,  also  obtained  leave  to  argue,  on  shewing 
cause  against  the  above  rule,  in  arrest  of  judgment  on  the  first  issue,  on  the  ground 
that  the  action  did  not  lie. 

Talfourd,  Serjt.,  now  shewed  cause.  There  are  two  questions  in  this  case ;  first, 
whether  trespass  will  lie  for  arresting  the  plaintiff  under  a  ca.  sa.,  or  whether  that  is 
not  a  prima  facie  answer  to  the  action  ;  secondly,  if  the  action  [328]  be  maintainable 
at  all,  whether  the  defendants  were  liable  unless  they  had  express  notice  of  the  final 
order  for  protection  having  been  made,  or  whether  a  person  who  has  innocently  put 
the  law  in  motion  is  liable  for  the  arrest.  First,  as  to  the  question  whether  trespass 
be  maintainable  in  such  a  case.  There  are  several  cases  in  which  the  general  pro- 
position has  been  considered,  but  no  ease  where  trespass  has  been  maintained  under 
circumstances  at  all  analogous  to  the  present.  In  Tarlton  v.  Fisher  (2  Doug.  07),  it 
was  held  that  a  sheritr  or  his  ollicer  is  not  liable  to  an  action  of  false  imprisonment 
for  arresting  a  certiticatcd  bankrupt,  a  peer,  a  discharged  insolvent,  or  a  person  who 
took  advantage  of  the  stat.  20  Geo.  .3,  c,  64,  although  the  party  in  such  cases  was 
privileged  from  arrest.  The  replication  there  disclosed  a  protection  under  the  20 
Geo.  3,  c.  64,  and  alleged  that  the  plaintiff  was  not  liable  to  be  arrested  by  virtue  of 
the  ca.  sa.  in  the  plea  mentioned  ;  of  all  which  premises  the  defendants,  at  the  time 
in  the  declaration  mentioned,  had  notice.  The  words  in  the  stat.  20  Geo.  3,  c.  64, 
8.  2  were,  "and  shall  not  be  liable  to  be  arrested  by  virtue  of  any  civil  process  out  of 
any  court ;  and  in  case  they  have  been  or  shall  be  so  arrested,  shall  be  discharged 
therefrom."  The  marginal  note  to  Tarllon  v.  Fisher  goes  beyond  the  case  before  the 
Court ;  but  Lord  Mansfield,  C.  J.,  says,  "  I  am  clear  that  an  action  of  trespass  docs 
not  lie  in  this  case  against  the  officers.  Whether,  if  the  defendants  had  done  anything 
oppressive,  with  full  notice  of  all  the  circumstances,  au  action  on  the  case  might  be 
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maintained,  would  be  another  question."  Ashurst,  J.,  also  says,  "I  think  this  action 
is  not  maintainable.  A  sheriff'  is  bound  to  execute  process  issuing  out  of  a  court  of 
competent  jurisdiction  ;  and  though  there  be  no  cause  of  action,  or  the  process  is 
erroneous,  he  is  not  responsible.  The  plaintiff  himself,  in  such  cases,  is  only  liable  to 
an  [329]  action  on  the  case  for  maliciously  holding  to  bail."  And  Buller,  J.,  puts 
this  very  case :  "  The  original  plaintiff  would  not  be  liable  to  an  action  of  trespass  till 
the  writ  is  superseded,  for  till  then  it  is  a  justification."  The  authorities  shew,  that 
if  any  action  can  be  maintained  at  all,  it  must  be  case  and  not  trespass.  In  Cameron 
V.  Lujhtfoot  (2  W.  Bla.  1190),  it  was  held  that  an  action  of  trespass  did  not  lie  for 
arresting  a  person  by  legal  process  whilst  he  was  privileged  redeundo  from  attending 
court  under  a  subprena.  So,  in  Stakes  v.  White  (1  C.  M.  &  R.  228),  where  the  plaintiff 
had  been  arrested  whilst  he  was  attending  a  trial  as  a  witness  under  a  subpcena,  it 
was  held  that  an  action  on  the  case  was  not  maintainable  by  Stokes  the  plaintiff  against 
the  defendant  White  (the  plaintiff  in  the  former  action),  for  procuring  Stokes  to  be 
illegally  arrested,  it  not  being  shewn  that  AYhite  had  any  knowledge  that  Stokes  was 
attending  as  a  witness  when  he  delivered  the  writ  to  the  sheriff  to  be  executed.  That 
was  an  action  of  case,  not  of  trespass,  and  the  Court  held  clearly  that  the  defendant 
was  not  responsible  ;  and  if  he  was  not  liable  in  case,  much  less  could  he  be  so  in 
trespass.  That  case  is  also  an  authority  for  the  defendant  upon  the  second  point,  viz. 
that  the  defendant  is  not  liable  unless  he  had  express  notice  that  the  plaintiff  had 
obtained  an  order  for  protection.  Here  it  is  alleged  in  the  rejoinder,  and  must  be 
taken  to  have  been  found  by  the  jury,  that  the  defendant  Heane  had  no  notice  of  the 
plaintiff  having  obtained  the  final  order  for  protection,  at  the  time  of  the  execution  of 
the  writ  of  ca.  sa.  There  is  nothing  in  the  woids  of  this  act  to  cany  it  beyond  the 
cases  whei'e  a  party  was  held  to  be  protected  under  former  bankrupt  or  insolvent  acts  ; 
for  the  4th  section  of  5  &  6  Vict.  c.  116,  enacts,  that  it  shall  be  lawful  for  the  com- 
missioner to  cause  notice  to  be  given  that  on  a  certain  day  to  be  named  therein  he 
will  proceed  [330]  to  make  an  order,  unless  cause  be  shewn  to  the  contrary,  which 
order  shall  be  called  a  final  order,  and  shall  be  for  the  protection  of  the  person  of  the 
petitioner  from  all  pi'ocess."  And  the  recent  stat.  7  &  8  Vict.  c.  96,  s.  29,  enacts, 
"  that  if  such  petitioner  shall  be  taken  or  detained  under  any  process  whatever,  for 
any  debt  or  claim  in  respect  of  which  he  is  protected  from  process  by  such  order  as 
last  aforesaid,  it  shall  be  lawful  for  the  commissioner  to  order  any  officer  who  shall 
have  such  petitioner  so  in  custody  to  discharge  such  petitioner  therefrom,  without 
exacting  any  fee  ;  and  such  officer  shall  be  hereby  indemnified  for  so  doing."  In  a 
recent  case  of  Marsh  v.  IVoolley  (1  Dowl.  &  L.  84),  where  a  person  having  an  interim 
order  for  protection  was  aiiested  under  a  ca.  sa.,  the  Court  of  Common  Pleas  oixleied 
him  to  be  discharged  out  of  custody,  but  refused  to  make  the  sheriff  or  the  plaintiff 
pay  the  costs  of  the  application.  [Pollock,  C.  B.  I  think  it  will  be  better  first  to 
discuss  the  point  whether  trespass  is  maintainable  or  not.] 

Alexander  and  Eickards,  in  support  of  the  rule,  were  then  called  upon.  Although 
there  is  no  case  which  has  decided  that  trespass  is  maintainable  in  such  a  case  as  the 
present,  yet  a  strong  argument  may  be  drawn  from  the  object  of  the  act,  to  protect 
insolvents,  that  it  should  therefore  be  illegal  to  arrest  them  when  they  had  an  order 
for  protection  granted  to  them ;  and  if  the  plaintiff  was  illegally  arrested,  he  would 
have  a  right  to  maintain  trespass.  The  preamble  to  the  stat.  5  &  6  Vict.  c.  116, 
recites,  that  "  it  is  expedient  to  protect  from  all  jjrocess  against  the  person  such  persons 
as  have  become  indebted  without  any  fraud  or  gross  or  culpable  negligence ; "  and  it 
enacts,  by  s.  4,  that  the  final  order  shall  be  for  the  protection  of  the  person  of  the 
petitioner  from  all  process.  It  is  no  reason,  because  [331]  he  is  discharged  from 
custody,  that  he  is  not  to  have  an  action  for  having  been  arrested  and  detained  in 
custody.  The  word  "  protection  "  involves  all  the  incidental  matters  in  which  the 
petitioner  is  protected  by  the  order,  and  one  of  them  is  his  protection  from  arrest. 
[Pollock,  C.  B.  In  Lloyd  v.  Wood  (5  Ad.  &  Ell.  228),  which  was  an  action  on  the 
case  for  attaching  a  person  whilst  he  was  privileged  from  attachment,  Patteson,  J., 
doubted  whether  an  action  on  the  case  would  lie.  Alderson  B.  What  means  has  the 
defendant  of  knowing  whether  it  is  a  true  or  a  false  claim  of  privilege  that  is  set  upl] 
Innocence  of  intention  is  no  defence  in  trespass.  [Pollock,  C.  B.  All  that  the  legis- 
lature meant  by  his  being  "entitled  to  protection,"  is  that  the  petitioner  shall  be 
entitled  to  be  discharged  if  he  is  arrested.  Tarltoii  v.  FisJur  clearly  shews  that  to  be 
the  meaning  of  it.     In  cases  of  bankruptcy,  it  must  have  occuri'ed  very  often  that  the 


14M.  &W.332.  YEARSLEY    C.  HEANE  503 

bankrupt  has  been  arrested  when  he  was  entitled  to  be  discharged,  and  yet  no  action 
of  trespass  has  ever  been  brought.]  That  case  shews  that  there  is  no  remedy  by  action 
against  the  sheriff';  but  Ashurst,  J.,  there  says,  "It  is  unnecessary  here  to  go  into  the 
question  what  reined}-  there  might  be  against  the  party."  Unless  this  action  bo 
maintainable  against  the  party  suing  out  the  execution,  the  plaintiff"  will  have  no 
remedy  at  all — it  will  be  a  wrong  without  a  remedy.  The  validity  of  the  protection 
cannot  depend  upon  the  question  whether  the  party  has  a  knowledge  of  it  or  not. 
[Pollock,  C.  B.  You  wish  to  make  us  conclude  that  the  legislature  intended  to  grant 
a  dillcrent  protection  by  this  act  than  they  ever  granted  before ;  but  there  is  nothing 
to  warrant  us  in  coming  to  such  a  conclusion.]  The  apparent  object  of  the  legislature 
will  be  defeated  unless  this  action  lies. 

Pollock,  C.  B.  This  is  an  application  to  enter  judg  [332]-ment  for  the  plaintiff" 
notwithstiinding  the  verdict.  It  is  an  action  of  trespass  and  false  imprisonment.  [His 
Lordship  stated  the  pleadings.]  The  jury  found  that  the  defendant  Heane  was  not 
guilty,  for  that  he  took  no  part  whatever  in  the  actual  arrest.  The  case  remains  as 
against  Hudson,  who  justifies  not  as  the  party,  but  as  his  attorney,  and  the  case 
against  him  is  that  of  an  attorney,  who,  finding  a  judgment  in  a  cause  in  favour  of 
his  client,  sues  out  an  execution,  which  apparently  he  had  a  right  to  do,  he  not  being 
a  party  to  the  proceedings  before  the  Insolvent  Debtors'  Court.  I  own  I  should  have 
paused  long  liefore  I  decided  that  the  act  of  Parliament,  as  contended  for,  would  be 
notice  of  the  proceedings  to  all  the  world,  not  only  to  the  persons  who  were  parties 
to  the  proceeding  by  being  creditors,  and  therefore  necessarily  must  have  some  notice, 
but  also  to  a  person  in  the  situation  of  the  defendant  Hudson,  who  was  an  attorney 
who  came  in  afterwards,  and  was  not  the  attorney  of  the  other  defendant  at  the  time 
of  the  proceedings  in  the  Insolvent  Court.  The  attornc}',  Hudson,  justifies  under  a 
plea  alleging  that  his  client  Heane  recovered  a  judgment,  and  that  he,  as  his  attorney, 
as  und()ul>tedly  he  lawfully  might,  upon  that  judgment  sued  out  a  writ  of  capias  ad 
satisfaciendum  ;  and  there  is  nothing  upon  the  record  to  shew  that  Hudson  was  a 
party  to  the  suit,  so  as  to  induce  us  to  hold  there  was  any  notice  in  fact,  if  we  thought 
notice  were  necessary.  The  question,  whether  the  proceedings  before  the  Insolvent 
Debtors'  Court,  or  upon  the  hearing  of  the  petition,  are  proceedings  of  which  the 
whole  world  was  bound  to  take  notice,  has  not  been  fully  argued,  and  therefore  I  say 
nothing  about  it.  The  question  that  has  been  argued  is  this,  whether  a  person  is  to 
be  considered  liable  to  an  action  of  trespass,  for  taking  out  a  writ  of  capias  ad  satis- 
faciendum against  a  person  who  had  an  order  for  protection  under  the  stiitute  5  ifc  6 
Vict.  c.  116.  The  application  to  enter  judgment  for  the  plaintiff,  notwithstanding 
the  verdict  obtained  by  [333]  the  defendant  Ileane,  certainly  proceeds  upon  the  ground 
that  the  proceedings  themselves  were  notice  by  virtue  of  the  statute,  ;md  that  there- 
fore, notwithstantling  the  jury  have  found  that  there  was  no  notice  in  point  of  fact, 
the  party  is  bound  by  the  proceedings  without  any  actual  notice;  but  a  previous 
question  arises,  whether  the  replication,  which  admits  the  fact  of  the  capias  ad  satis- 
faciendum having  issued  upon  a  judgment,  is  a  good  replication.  I  am  of  opinion 
that  it  is  not,  and  it  appears  to  me  that  the  point  has  been  substantially  decided  in 
the  case  referred  to,  of  Tarlfoti  v.  Ftslter,  and  in  the  other  cases  which  have  been  cited. 
It  is  quite  unnecessary  to  consider  the  distinction  that  may  be  taken  between  the  case 
of  the  privilege  of  the  Crown  and  its  servants,  the  case  of  foreign  ambassadois 
and  their  servants,  the  protection  afforded  to  peers  of  the  House  of  Lords,  which  is 
perpetual,  and  protection  of  members  and  servants  of  the  House  of  Commons,  which 
lasts  only  a  certain  time — from  the  time  of  the  meeting  of  the  House  to  the  time  of 
its  prorogation.  In  the  case  of  a  bankrupt,  having  what  is  called  an  order  for  protec- 
tion, it  is  sufficient  to  say  that  in  no  one  of  the  Courts  can  a  case  be  found  where 
a  plaintiff",  who  had  obtained  such  protection,  has  been  held  entitled  to  maintain  an 
action  of  trespass  under  circmnstanccs  like  the  present,  where  a  writ  has  been  sued 
out  against  him  upon  a  judgment  regularly  obt;iined.  In  the  case  of  Taiilon  v.  Fisher, 
there  is  a  very  plain  and  distinct  intimation  that  such  an  action  cannot  be  maintained  ; 
and  in  IJuyd  v.  Hood  (5  Ad.  &  El.  22S),  where  the  action  was  brought,  not  in  trespass, 
but  in  case,  and  the  Court  held  that  that  action  was  not  maintainable,  unless  the  pro- 
ceeding and  the  nature  of  it  was  distinctly  .set  out,  and  that  it  was  not  sufficient  to 
aver  that  the  party  was  protected  from  arrest  upon  the  argument, — in  ilelivering  tlie 
judgment  of  the  Court,  some  [334]  of  the  judges  make  a  considerable  question  whether 
the  uution  could  be  maiutaiiied  at  all.     iSobody  appears  to  have  suggested  that  au 
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action  of  trespass  could  bo  maintained  ;  on  the  contrary,  from  the  general  course  of 
the  argument,  and  what  was  said  by  the  judges,  it  seems  to  have  been  the  clear  opinion 
of  the  Court  that  it  could  not ;  and  undoubtedly'  such  has  been  the  uniform  impression 
throughout  Westminster  Hall,  I  should  say  for  above  thirty  years ;  I  can  say  that 
upon  my  own  personal  experience.  It  appears  to  me,  therefore,  that  the  writ  of  capias 
ad  satisfaciendum  is  in  itself  prima  facie  an  answer  to  this  action,  and  that  the  replica- 
tion is  bad.  The  protection  is  limited  to  the  fact  of  the  individual  so  arrested  being 
entitled  to  be  discharged.  It  is  said  this  is  a  great  hardship,  and  that  here  is  a  wrong 
without  a  remed}'  ;  but  there  are  plenty  of  instances  of  that.  In  reality  the  question 
comes  to  this,  what  did  the  legislature  mean  in  giving  this  protection?  Did  it  mean 
to  give  more  than  this,  that  if  the  party  was  arrested  he  might  be  discharged, — 
whereby  he  has  the  full  benefit  of  the  protection,— or  did  the  legislature  mean  to 
confer  upon  him  a  benefit  beyond  that,  and  to  give  him  a  right  to  claim  damages'? 
I  think  not,  and  that  we  shall  best  carry  out  the  intention  of  the  legislature  if  we 
discharge  this  rule. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Kule  discharged. 

[335]     Order  of  the  Judges.     12th  June,  1845. 

"  We  have  considered  the  means  best  calculated  to  pre^'ent  parties  from  fraudu- 
lently obtaining  Judges'  orders  for  signing  judgment,  and  recommend  that  the 
following  precautions  be  adopted  : — 

"  That  all  written  consents,  upon  which  such  orders  are  obtained,  shall  be  preserved 
in  the  chambers  of  the  respective  Courts. 

"That  in  actions  where  the  defendant  has  appeared  by  attorney,  no  such  order  be 
made,  unless  the  consent  of  the  defendant  be  given  by  his  attorney  or  agent. 

"  That  where  the  defendant  has  not  appeai'ed,  or  has  appeared  in  person,  no  such 
order  be  made,  unless  the  defendant  attends  the  Judge  and  gives  his  consent  in  person, 
or  unless  his  written  consent  be  attested  by  an  attorney  acting  on  his  behalf ;  but 
we  think  that  these  precautions  are  unnecessary  where  the  defendant  is  a  barrister, 
conveyancer,  special  pleader,  or  attorney. 

"We  think  that  Sunday  ought  to  be  counted  as  one  of  the  four  days  between  the 
delivery  of  paper  books  and  the  day  of  argument ;  except  it  is  the  last,  when  it  is  to 
be  omitted,  according  to  the  general  rule." 

End  of  Trinity  Term. 

[336]    Vacation  Sittings  after  Trinity  Term. 

Harmer  'V.  Johnson.  June  US,  1845. — In  August  1841,  the  defendant  executed  to 
the  plaintiff  a  warrant  of  attorney,  with  a  defeasance.  Judgment  was  signed 
thereon  on  the  13th  Sept.  1841,  but  the  roll -was  never  carried  in.  By  a  judge's 
order,  obtained  by  consent  on  the  9th  Sept.  1842,  it  was  ordered  that  execution 
should  issue  on  the  judgment  without  a  sci.  fa.  On  the  14th  Sept.,  a  fi.  fa.  was 
issued,  which  was  returned  nulla  bona  on  the  29th,  and  filed  on  the  20th  December, 
1842.  In  April  1845,  an  alias  fi.  fa.  was  issued,  undei'  which  the  defendant's 
goods  were  taken.  He  afterw-ards  became  bankrupt : — Held,  first,  that  the  judge's 
order  was  not  void  as  against  the  assignees,  under  3  Geo.  4,  c.  39. — Secondly, 
that  the  alias  fi.  fa.  was  regular ;  for  that,  since  the  stats.  2  W.  4,  c.  39,  and 
3  &  4  W.  4,  c.  67,  succeeding  writs  of  execution  need  not  be  tested  on  the  return 
day  of  the  preceding  writ,  and  may  be  sued  out  at  any  time  afterwards,  without 
the  necessity  of  entering  continuances  on  the  roll. 

[S.  C.  14  L.  J.  Ex.  292  ;  9  Jur.  669.] 

J.  Henderson  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the 
writs  of  fieri  facias  and  alias  fieri  facias,  issued  in  this  cause,  should  not  be  set  aside. 
It  appeared  from  the  affidavit  in  support  of  the  rule,  that  the  defendant  executed  to 
the  plaintift' a  warrant  of  attorney,  dated  30th  August,  1841,  subject  to  a  defeasance, 
which  stated  only  the  time  at  which  the  money  secured  thereby  was  to  be  repaid  ; 
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and  judgment  was  sign«l  thereon  on  the  13th  of  September,  1841,  but  the  roll  was 
never  carried  in.  On  the  14th  of  September,  1842,  a  writ  of  fieri  facias  was  issued, 
which,  with  the  sheritl's  return  thereon  of  nulla  bona,  dated  the  29th  September,  was 
filed  on  the  20th  of  December,  1842.  No  scire  facias  was  ever  i.ssued.  On  the  25th 
of  April,  1845,  an  alias  fieri  facias  was  issued,  under  which  the  defendant's  goods  were 
taken  in  execution.  On  the  26th  of  April,  1 845,  a  fiat  in  bankruptcy  issued  against 
the  defendant,  and  assignees  were  subsequently  appointed,  on  whose  behalf  the  present 
rule  was  obtained.  The  attidavit  in  opposition  to  the  rule  disclosed  the  fact,  that, 
by  a  judge's  order,  obtained  by  consent,  and  dated  9th  Scp-[337]-tember,  1842,  it 
was  ordered  that  execution  should  issue  upon  the  judgment,  without  a  scire  facias 
to  revive  the  same. 

In  Trinity  Term  (June  10),  before  Parke,  B.,  sitting  alone, 

Martin  shewed  cause  against  the  above  rule.  These  writs  are  perfectly  regular. 
The  law  on  this  subject  is  fully  stated  in  Simpson  v.  Heath  (5  M.  &  W.  6.31) ;  and  the 
doctrine  there  laid  down  is,  that  a  defendant  may  be  taken  in  execution  after  the 
expiration  of  a  year  from  the  judgment  on  a  ca.  sa.  sued  out  within  the  year,  though 
not  returned  and  filed  within  the  year;  and  that  no  scire  facias  is  necessary  in  such 
case.  If  this  be  so,  how  can  the  circumstance  of  a  writ  being  legally  issued  after  the 
expiration  of  the  3'ear,  in  pursuance  of  an  order  to  which  the  defendant  was  a  con- 
senting party,  make  the  case  worse  1  [Parke,  B.  It  is  just  the  same  as  if  you  had 
revived  the  judgment  by  sei.  fa.,  and  then  issued  the  fieri  facias.  Then,  under  the 
new  process,  the  writ  does  not  require  continuances.]  But  it  will  be  said  the  judge's 
order  is  void,  as  being  a  fraud  on  the  policy  of  the  stat.  3  Geo.  4,  c.  39,  ss.  3  and  4, 
which  make  wan-ants  of  attorney  void  against  assignees,  unless  registered,  and 
]irovidc,  that  those  upon  which  no  defeasance  or  condition  shall  have  been  indorsed, 
shall  be  void  to  all  intents  and  purposes.  But  the  answer  is,  that  the  instrument  is 
only  voidable  by  writ  or  error  and  consensus  toUit  erroreni.  The  Court  then 
called  on 

J.  Henderson,  contn'i.  First,  this  order  is  void,  as  being  against  the  policy  of  the 
stat.  3  Geo.  4,  c.  39.  If  such  a  contrivance  be  allowed,  the  object  of  the  statute  will 
be  altogether  defeated,  and  other  terms  introduced,  by  way  of  defeasance  of  a  warrant 
of  attorney,  than  those  which  the  statute  requires.  This  is  a  mere  consent  of  parties, 
in  the  [338]  shape  of  a  judge's  order.  Now,  could  they  have  agreed  verbally  to 
introduce  into  the  defeasance  terms  inconsistent  with  the  requisitions  of  the  statute! 
[Parke,  B.  You  say  they  are  now,  by  agreement,  altering  the  terms  of  the  defeasance, 
which  ought  to  be  in  the  warrant  of  attorney,  and  filed,  so  that  all  parties  may  see 
them.]  Yes.  The  order,  therefore,  being  in  contravention  of  the  statute,  is,  at  all 
events  as  against  the  assignees,  absolutely  void. 

Secondly,  the  alias  fieri  facias  was  irregular.  Upon  a  judgment  above  a  year  old, 
the  only  remedy  is  by  action  of  debt  on  the  judgment,  or  by  scire  facias,  except  in 
certain  cases,  one  of  which  now  ceitainly  is,  where  it  is  dispensed  with  by  consent. 
Here  the  consent  was  given  in  September,  1842,  to  the  issuing  of  execution  then; 
and  it  cannot  avail  now  that  the  rights  of  third  parties  have  intervened.  That 
execution,  so  consented  to,  was  issued,  and  returned  tudla  bona  at  that  time ;  and 
there  the  operation  of  the  consent,  which  was  limited  to  that  execution,  ended. 
Simpson  v.  Heath  has  no  application  to  the  present  case.  That  ease  only  decided  that 
a  writ  of  execution,  issued  within  the  year,  need  not  bo  returned  within  the  year ;  as 
was  held  also  in  Grcensluelds  v.  Ilurris  (9  M.  ife  W.  770).  No  doubt  the  form  of 
continuances  is  not  now  necessary,  but  the  present  objection  is  not  pointed  to  that. 
In  liellaxni  v.  llanj'ord  (Cro.  Jac.  384),  it  was  held,  that  the  defendant,  by  bringing  a 
writ  of  error  after  the  expiration  of  a  year  aftei-  the  judgment,  had  thereby  "renewed 
the  record,"  so  as  to  dispense  with  the  necessity  of  a  sci.  fa.  in  order  to  have  exec'ution 
on  the  judgment.  But  still  a  scire  facias  would  be  necessary  after  twelve  months 
from  the  dale  of  the  last  i-ecord.  The  act  of  the  defendant  only  postpones  the  com- 
mencement of  the  year.  The  new  law  has  only  obviated  the  necessity  of  the  form 
of  continuances ;  and  if  too  long  an  interval  be  interposed,  the  old  law  still  applies. 
If  the  last  writ  be  [339]  not  duly  connected  with  the  former,  it  must  stjind  alone  ; 
and  if  it  stands  alone,  it  comes  within  the  rule  which  renders  a  scire  facias  necessary 
after  the  lapse  of  twelve  months.  Here  it  was  not  only  issued  without  the  fact  of 
continuances  having  been  entered,  but  without  the  possibility  of  contiiuiances.  If 
the  Court  could  supply  the  intei'mediate  writs  and  i-cturns,  this  writ  would  rctjuire 
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an  amendment  from  iin  alias  into  a  pluries,  and  the  Court  would  not  allow  that  to  be 
done,  where  the  rights  of  assignees  have  intervened. 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  his  judgment.  In  this  case  Mr.  Henderson  obtained 
a  rule  nisi  to  set  aside  an  execution  on  a  judgment  on  a  warrant  of  attorney,  with  a 
defeasance.  The  judgment  was  signed  on  the  3rd  of  September,  1841,  and,  after  the 
expiration  of  a  year,  a  judge's  order,  by  consent,  was  obtained  to  issue  execution  on 
the  judgment,  without  a  sci.  fa.  A  fi.  fa.  was  accoidingly  issued,  in  the  new  form, 
returnable  on  execution,  on  the  14th  day  of  September,  1842,  and  was  returned  nulla 
bona  on  the  29th  of  December,  1842;  and  on  April  23,  184-5,  an  alias  ti.  fa.  was 
issued,  under  which  a  levy  had  taken  place.  The  defendant  became  bankrupt,  and 
the  application  to  set  aside  the  execution  was  made  by  his  assignees. 

The  principal  ground  on  which  the  application  was  originally  made  was,  that  the 
first  execution  issued  without  a  sci  fa.  to  revive  the  judgment;  but  that  objection 
appearing  to  have  been  removed  by  the  judge's  order,  Mr.  Henderson  relied  upon 
two  others. 

The  first  was,  that  the  judge's  order,  by  consent,  though  valid  between  the 
parties,  was  void  as  against  the  assignees,  as  being  against  the  policy  of  the  law. 
The  3  Geo.  4,  c.  39,  makes  warrants  of  attorney  void  against  assignees,  unless 
registered  ;  and  expressly  enacts,  that  [340]  tho.se  upon  which  the  defeasance  or 
condition  has  not  been  indorsed  shall  be  void  to  all  intents  and  purposes.  This 
provision  the  Court  of  King's  Bench,  in  Bennett  v.  Daniel  (10  B.  &  C.  500),  held,  had 
the  etiect  of  avoiding  such  warrant  of  attorney  as  to  assignees  only;  and  Mr. 
Henderson  argued  that  this  stipulation,  that  no  sci.  fa.  should  be  necessary,  not  being 
part  of  the  defeasance  indorsed  on  the  warrant  of  attorney,  was  altogether  void  as 
against  his  clients.  This  objection  I  am  of  opinion  ought  not  to  prevail,  because  the 
agreement  to  waive  the  necessity  of  a  sci.  fa.  was  in  fact  no  part  of  the  defeasance  or 
condition,  even  supposing  that  term  to  embrace  all  the  contemporary  stipulations ; 
for  it  was  made  at  a  subsequent  time,  and,  indeed,  was  nothing  more  than  a  waiver 
of  the  suing  out  a  sci.  fa.,  which  the  plaintiff  was  about  to  do,  in  order  to  warrant  an 
execution  on  his  judgment,  and  was  consented  to  for  the  purpose  of  saving  expense. 

The  next  objection  was,  that  the  alias  fi.  fa.  was  irregular,  because  it  was  not 
properly  connected  with  the  Krst  fi.  fa. ;  nor  could  any  continuances  be  entered  on  the 
roll  to  cure  the  defect,  because,  if  continuances  wei'e  entered,  it  would  be  necessary 
to  amend  the  alias  by  converting  it  into  a  pluries ;  and  such  an  amendment,  though  it 
would  be  allowed  as  against  the  original  defendant,  could  not  be  permitted  as  against 
his  assignees. 

This  objection  is  founded  on  the  supposition  that  process  in  the  new  form  must  be 
continued  in  a  similar  manner  to  that  in  the  old  form  ;  and  it  seems  to  me  that  this 
is  unnecessary. 

In  the  old  form,  each  subsequent  writ  of  mesne  process  was  tested  on  the  return 
day,  or  the  quarto  die  post,  where  the  proceedings  were  by  original ;  and  in  cases  of 
final  process,  on  the  return  day  of  the  preceding  writ.  The  writ  might  be  sued  out, 
tested  of  a  prior  date,  and  theie  was  [341]  never  any  difficulty  in  connecting  one  writ 
with  another,  by  an  entry  of  vicecomes  non  misit  breve  on  the  return  day  of  the  prior 
writ.  But  in  the  new  process,  the  writs  must  be  tested,  or  bear  date  (2  Will.  4,  c.  39, 
s.  12),  on  the  day  they  are  sued  out,  and  writs  of  capias  ad  respondendum  are  returnable 
on  execution,  but  have  a  return  day  contingently  at  the  end  of  four  months  ;  those  of 
ca.  sa.  have  no  fixed  return  day  ;  they  are  returnable  on  execution  only,  and  if  not 
executed,  are  not  properly  returnable  at  all ;  the  judge's  order,  in  cases  of  writs  of 
execution,  being  rather  a  mode  of  obliging  the  sheriff  to  notify  to  the  Court  what  has 
been  done  under  the  writ,  than  creating  a  new  fixed  return  day  for  the  writ,  instead 
of  the  former  one,  expressed  in  the  body  of  the  writ  itself  {Kemp  v.  Hyslop,  2  M.  & 
W.  63).  The  old  mode  of  continuing,  by  entering  on  the  record  a  fictitious  writ,  with 
a  teste  of  the  return  day  of  the  former  writ,  cannot  now  be  adopted  with  respect  to 
this  description  of  writ;  for  there  is  no  such  a  return  day  :  and  if  a  judge's  order  had 
the  effect  of  making  a  return  day  for  the  writ,  or  the  writ,  when  returned  in  obedience 
to  it,  would  be  spent  and  determined,  (as  I  have  no  doubt  it  would),  so  that  a  new 
writ  might  issue  founded  on  the  return,  I  do  not  think  the  Court  would  sanction 
the  entry  on  the  record  of  a  fictitious  judge's  order  to  return  a  writ,  in  order  to  make 
proper  continuances  ;  and  if  one  writ  was  actually  returned  by  virtue  of  a  judge's  order. 
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another  writ,  whiob  must  he  tested  on  the  very  day  it  issues,  could  not  be  a  proper 
writ  in  continuation,  unless  it  actually  issued  on  the  very  day  of  the  former  return  ;  a 
course  so  inconvenient  that  it  could  very  rarely  be  adopted  ;  and,  practically,  there 
would  be  no  available  mode  of  continuiiiij  such  a  writ  on  the  old  principle  ;  which, 
though  a  liction,  made  the  record  consistent,  and  excluded  any  presumption  of  the 
satisfaction  of  the  debt,  arising  from  intermediate  delay. 

[342]  What,  then,  is  to  be  done,  where  a  writ  of  execution  is  issued  within  the 
year  after  the  judgment  or  its  revival,  and  the  plaintift'  wishes  to  avoid  the  necessity 
of  a  sci.  fa.  '.  Must  the  plaintiff  issue  process  in  the  old  form,  with  fixed  return  days, 
which  he  has  the  option  of  doing,  for  the  stat.  3  ^-  4  Will.  4,  c.  (i7,  is  not  obligatory  ; 
or  may  he  adopt  the  new  form,  without  any  continuance  ? 

If  the  legislature  did  not  intend  that  the  process  in  the  new  form  should  be  con- 
nected together  in  any  way,  then  it  would  follow  that,  if  the  plaiutitf  meant  to  avoid 
the  necessity  of  a  sci.  fa.,  he  must  adopt  the  old  foim  of  process  and  the  old  form  of 
contiiuiance  :  or,  if  the  legislature  intended  that  the  new  process  should  be  connected 
by  the  issuing  one  writ  on  the  precise  day  that  the  other  was  returned,  that  course 
must  be  adopted.  It  is  highly  probable,  that  all  the  consequences  of  the  changes 
introduced  by  the  statutes  2  Will.  4,  c.  39,  and  3  &  4  Will.  4,  c.  67,  were  not  foreseen. 
But  I  think  that  the  legislature  must  be  taken  to  have  intended,  that  process  in  the 
new  form  should  be  connected  :  and  that  the  only  mark  of  connexion  should  be,  the 
description  of  one  writ  being  an  alias  oi'  pluries  wiit. 

Now,  with  respect  to  mesne  process,  it  is  clear  that  the  intention  of  the  legislature 
was,  that  the  writs  should  be  connected  ;  for  it  is  so  expressly  provided  by  "2  Will.  4, 
c.  39,  s.  10,  that  every  writ  of  summons  and  capias  may  be  continued  by  an  alias  and 
pluries.  It  is  uiniecessary  that  one  writ  of  mesne  process,  in  continuation  of  another, 
should  be  issued  on  the  very  retui-n  day  of  a  former  writ  ;  for  when  the  operation  of 
any  statute  of  limitations  is  to  be  defeated  (where  the  object  is  not  to  favour  the  con- 
nexion of  one  writ  with  another),  it  maj'  be  sued  out  within  a  month.  It  would  seem, 
then,  that  the  writs  might  be  sued  out  at  a  greater  interval  in  ordinary  cases,  and  it 
has  been  so  held  with  respect  to  a  capias  ad  respondendum,  even  where  it  was  issued 
beyond  the  [343]  period  of  four  months  during  which  the  first  writ  operates  ;  NkkoJson 
V.  Leimn  (2  Dowl.  P.  V.  296);  nor  need  the  first  writ  be  returned;  Gregory  \.  Desangcs 
(5  Dowl.  P.  G  193)  What,  then,  is  to  be  the  inteival  during  which  a  writ  may  be 
issued  in  eontinuation  of  another  in  mesne  process?  There  appears  to  be  none  but 
the  limitation  of  twelve  months,  after  which  the  cau.se  is  out  of  court.  And  as  the 
subsequent  statute  for  the  amendment  (>f  the  former,  3  «fc  4  Will.  4,  e.  67,  enables  a 
plainliir  to  sue  out  writs  of  execution  in  the  new  form,  I  think  it  must  be  intended 
that  such  writs  should  have  similar  properties  with  writs  of  mesne  process,  and  conse- 
quently that  succeeding  writs  need  not  be  tested  on  the  day  of  the  return  of  the 
preceding  writs,  nor  within  any  particular  time  afterwards  ;  for  the  limitation  of  twelve 
months  does  not  apply  after  judgment.  Nor  will  any  practical  inconvenience  to  the 
defendant  follow  ;  for  a  writ  of  execution  may  now  be  sued  out  with  a  long  interval 
between  the  teste  and  return,  the  rule  as  to  the  process  being  returnable  in  the  following 
terra  not  being  applicable  to  final  process  ;  nor,  if  the  writ  be  continued  on  the  record, 
does  the  defendant  derive  any  real  advantage.  If  the  amount  of  the  judgment  has 
really  been  paid  before  the  alias  or  ])luries  writ  has  issued,  the  defendant  would  be 
released  on  motion,  or  audita  (pierela.  For  these  reasons,  I  think  the  execution 
regular ;  and  that  this  rule  must  be  discharged,  liut  without  costs. 
Kule  discharged,  without  costs. 

[344]  CiioLMKi.KY,  Baut.,  and  Anotukr  v.  Dauley.  June  18,  1845. — A.,  B., 
and  C.  made  a  joint  and  several  promissory  note  for  jEIOO,  payable  to  the 
plaintirt's,  trustees  of  a  banking  company,  or  their  order,  on  demand.  A  memo- 
randum, indorsed  on  the  note  at  the  same  time,  signed  by  A.,  B.,  and  C,  stated 
that  the  note  was  given  to  secure  floating  advances  made  by  the  company  to  A.,  from 
the  respective  times  when  such  advances  had  been  or  might  be  made,  together  with 
commission,  <Vc.,  not  exceeding  in  the  whole,  at  any  one  time,  the  .sum  of  £100. 
In  an  action  by  the  payees  of  the  note  against  C,  to  which  he  pleaded  the  Statute 
of  Limitations,  the  plaintifTs  proved  payments  Ijy  A.,  in  reduction  of  the  floating 
balance,  within  six  years,  and  .sought  to  use  the  memorandum  indorsed  on  the 
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note  to  shew  that  such  payment  had  reference  to  the  note  : — Held,  that  it  could 
not  be  read  in  evidence  without  an  agreement  stamp. 

[S.  C.  14  L.  J.  Ex.  328.] 

Assumpsit  on  a  promissory  note  for  £100,  dated  1st  July,  1836,  made  by  the 
defendant,  payable  to  the  plaintiffs,  or  their  order,  on  demand,  with  lawful  interest. 
— Pleas,  first,  that  the  defendant  did  not  make  the  note  ;  second,  the  Statute  of 
Limitations  :  on  which  issue  was  joined.  At  the  trial,  before  Parke,  B.,  at  the  last 
assizes  at  Norwich,  the  note  was  produced,  and  was  in  the  following  form  : — 

"Market  Raseu,  July  1,  1836. 

"  Borrowed  and  received  of  the  Lincoln  and  Lindsey  Banking  Company  the  sum 
of  £100,  which  we  jointly  and  severally  promise  to  pay  to  Sir  Montague  Cholmeley, 
Bart.,  and  William  Wriglesworth  (trustees  of  the  said  Banking  Company),  or  their 
order,  on  demand,  with  lawful  interest  foi-  the  same. 

"  Thomas  Smith,  sen. 

"  Thomas  Smith,  jun. 

"Thomas  Darley." 

On  the  back  of  the  note  the  following  memorandum  was  indorsed : — 

"  The  within  note  is  given  for  securing  floating  advances  from  the  Lincoln  and 
Lindsey  Banking  Company  to  the  within-named  Thomas  Smith,  sen.,  with  lawful 
interest  for  the  same,  from  the  respective  times  when  such  advances  have  been  or  may 
be  made,  together  with  commission,  stamps,  postages,  &c.,  and  all  usual  charges  and 
disbursements,  not  exceeding  in  the  whole,  at  any  one  time,  the  sum  of  £100  within 
mentioned.  "Thomas  Smith,  sen. 

"  Thomas  Smith,  jun. 

"Thomas  Darley." 

[345]  It  was  proved  that  the  note  and  indorsement  were  written  at  the  same  time, 
and  before  any  of  the  signatures  were  affixed  to  them.  Payments  were  shewn  to  have 
been  made  by  Thomas  Smith,  sen.,  in  reduction  of  the  balance  due  on  the  banking 
account,  within  six  }'ears  before  the  commencement  of  this  action.  It  was  objected, 
for  the  defendant,  that  the  whole  instrument  taken  together  amounted,  not  to  a 
promissory  note,  but  to  a  special  agreement,  and  ought  to  have  been  stamped  accord- 
ingly, and  declared  upon  as  such  ;  and  therefore  that  the  plaintiff  must  be  nonsuited. 
The  learned  Judge  declined  to  nonsuit,  and  under  his  direction  a  verdict  passed  for 
the  plaiutifis,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  or  a 
verdict  for  him.  In  last  Easter  Term,  a  rule  nisi  was  obtained  for  that  purpose; 
against  which 

Byles,  Serjt.,  and  Gunning  now  shewed  cause.  This  instrument  was  rightly 
received,  and  supported  the  declaration.  The  note,  and  the  indorsement  upon  it, 
together  make  but  one  instrument,  and  amount  to  a  promissory  note.  The  indorse- 
ment is,  in  truth,  nothing  more  than  an  amplification  and  explanation  of  the  words 
"  value  received."  There  is  no  doubt  that  a  floating  balance  on  a  banking  account 
may  constitute  a  good  consideration  for  a  promissory  note  or  a  bond  :  Pease  v.  Hirst 
(10  B.  &  C.  122).  And  there  is  nothing  in  the  memorandum  indorsed  to  make  the 
note  payable  on  a  contingency.  Leeds  v.  Lancashire  (2  Campb.  20.5)  will  probably  be 
relied  on  for  the  defendants.  There  the  note,  which  was,  as  here,  in  the  common 
form  of  a  joint  and  several  note,  signed  by  three  persons,  was  indorsed  with  a  memo- 
randum made  at  the  time  of  its  signature,  Avhich  stated,  that  it  was  taken  as  a  security 
for  all  the  balances  to  the  amount  of  the  sum  within  specified,  which  one  of  the  three 
might  happen  to  owe  to  the  payee ;  that  it  should  be  [346]  in  force  for  six  months, 
and  that  no  money  should  be  liable  to  be  called  for  sooner  in  any  case.  There  Lord 
Ellenborough  ruled,  that  the  payee  could  not  declare  upon  this  instrument,  against 
one  of  the  sureties,  as  a  promissory  note,  for  that  between  those  parties  it  was  an 
agreement,  and  must  be  stamped  and  declared  on  as  such.  But  that  case  is  distinguish- 
able, on  the  ground  that  the  indorsed  memorandum  there  introduced  a  condition  or 
contingency  into  the  contract.     Here  it  is  merely  descriptive  of  the  consideration. 
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Brill  V.  Crick  (1  M.  &  W.  232)  is  iu  point.  There  the  note  had  an  indorsement,  stating 
that  it  was  given  on  the  conditions  mentioned  in  the  memorandum  of  agreement 
annexed,  (which  was  an  agreement  to  postpone  the  trial  of  a  cause  on  the  defendant's 
undertaking  to  give  the  plaintiff  a  pioraissory  note,  by  way  of  security,  in  case  the 
plaintiff  should  recover  a  verdict,  but  to  be  given  up  in  case  he  should  fail  in  the 
action):  and  the  Court  held,  that  this  was  an  agreement  collateral  to  the  note,  not 
intended  to  altei  its  legal  effect,  but  made  only  for  the  purpose  of  earmaiking  it,  and 
to  shew  that  it  was  the  note  referied  to  in  the  agreement. 

Whitehurst  (with  whom  was  O'M.illey),  contnV  This  instrument,  taken  altogether, 
is  clearly  not  a  promissory  note,  but  an  agreement,  and  ought  to  have  been  stamped 
and  declared  upoTi  as  such.  This  is  not,  as  it  pretends  to  be,  a  promissory  note  for 
value  received,  but  is  in  the  nature  of  a  guarantee  by  the  defendant  to  rep.iy  the 
plaintiffs  so  much  mone}'  as  they  may  thereafter  advance  to  Thomas  Smith,  sen.,  not 
exceeding  £100.  If  nothing  had  been  proved  to  be  due  from  him,  nothing  would 
have  been  payable  upon  this  instrument.  In  the  case  of  Brill  v.  Crick,  the  Court 
adopted  the  distinction  taken  in  Stone  v.  Metcalfe  (4  Campb.  217),  that  if  an  indorse- 
ment of  this  kind  be  con-[347]-temporaneous  with  the  note  itself,  it  is  part  of  the 
agreement  between  the  parties.  [Alderson,  B.  If  this  note  were  indorsed  over,  what 
would  the  indorsee  recover?]  That  is  wholly  uncertain  :  he  would  recover  accoiding 
to  the  state  of  the  banking  account.  Hartley  v.  U'ilkinsini  (4  Campb.  127)  was  a 
strongei'  case  than  the  present ;  and  Leeds  v.  Lancashire  is  also  precisely  in  point. 
[I'arke,  B.  Suppose  the  indorsement  be  not  part  of  the  note,  but  an  independent 
agreement ;  it  is  nevertheless  a  material  part  of  the  plaintiff's  case,  in  order  to  enable 
them  to  ascribe  the  payments  to  the  note,  so  as  to  defeat  the  plea  of  the  Statute  of 
Limitations.  The  case  cannot  be  taken  out  of  the  statute,  except  by  part  payment  of 
principal  or  interest  on  the  note.  For  that  puipose  the  plaintiffs  must  connect  the 
floating  balance  with  the  note,  to  shew  that  it  was  intended  to  be  a  security  for  the 
floating  balance.  Then,  for  that  purpose,  this  is  an  agreement  the  matter  of  which  is 
above  the  value  of  £20  ;  because  it  refers  to  a  note  of  the  value  of  £100  :  it  ought, 
therefore,  to  have  borne  an  agreement  stamp.  Alderson,  B.  My  Brother  Byles  says 
it  is  only  an  amplification  of  the  "  value  received  ;  "  still  it  is  an  agreed  amplification 
of  it.]     The  learned  counsel  was  then  stopped  by  the  Court,  who  made  the 

Rule  absolute  to  enter  a  nonsuit. 

[348]  Barrett  v.  Rolph  and  Another.  June  18,  1845. — Semble,  that  an  agree- 
ment by  a  lessee  for  the  transfer  of  his  interest  in  the  term,  (not  exceeding  three 
years),  which,  not  being  in  writing,  is  invalid  as  an  assignment  by  the  Statute  of 
Frauds,  cannot  operate  as  an  under-lease. 

[S.  C.  14  L.  J.  Ex.  308.] 

Trespass  for  breaking  and  entering  certain  closes  of  the  plaintiff,  situate  at  Woodham 
Walton,  in  the  county  of  Essex.  Pleas,  1st,  not  guilty;  2ndly,  that  the  said  closes 
were  not  the  closes  of  the  plaintiff;  with  others  which  it  is  unnecessary  to  refer  to. 
At  the  trial,  before  Alderson,  B.,  at  the  last  assizes  for  Essex,  the  facts  appeared  to  be 
as  follows  : — 

James  Barrett,  the  late  husband  of  the  plaintiff,  had  been  tenant  of  the  premises 
in  question  under  a  farming  lease  for  years,  which  expired  at  Michaelmas,  1844.  He 
died  on  the  29th  of  June,  1843,  and  the  plaintitl',  his  widow,  continued  in  possession 
of  the  farm.  By  his  will,  his  brother,  Cornelius  Barrett,  was  appointed  his  executor. 
A  negociation  ensued  between  Cornelius  llarrett  and  the  plaintiff",  for  the  purpose  of 
securing  to  her  the  possession  of  the  farm  for  the  remainder  of  the  term.  The  witnesses 
for  the  plaintiff  stated,  that,  on  the  30th  of  September,  1843,  it  was  verbally  agreed 
between  the  plaintiff  and  the  executor  that  the  plaintiff  should  remain  in  possession 
initil  the  expiration  of  the  lease,  she  paying  the  rent  reserved  by  the  lease.  The 
evidence  for  the  defendant  went  to  shew,  that  this  agreement  was  conditional  on  the 
plaintiff's  paying  the  sum  of  £77,  the  amount  of  a  valuation  of  the  stock,  by  the  3rd 
of  October  following  ;  shortly  after  which  day,  no  payment  having  been  then  made, 
the  defendants,  by  the  direction  of  Cornelius  Barrett,  (\inflei-  whom,  as  landlord,  they 
justified  in  one  of  the  pleas),  entered  for  the  purpose  of  taking  possession  of  tiie  farm. 
The  learned  Judge  left  it  to  the  jury  to  say,  whether  the  agreement  of  the  30th  of 
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September  was  an  absolute  or  conditional  one ;  and  they  found  a  verdict  for  the 
plaintif}".     Damages,  £100. 

[349]  In  the  following  Easter  Term,  Montagu  Chambers  obtained  a  rule  nisi  foi' 
a  new  trial,  on  the  ground  (which  was  not  mentioned  at  the  trial)  that  the  agreement, 
whether  it  were  absolute  or  cotiditional,  was  void  by  the  operation  of  the  3rd  section 
of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  because  it  was  not  in  writing ;  and  that  it 
did  not  fall  within  the  2nd  section,  inasmuch  as  the  intention  of  the  parties  was  not  to 
create  an  under-lease,  but  to  assign  the  whole  residue  of  the  term.  He  referred  to 
the  following  authorities:  BoHinq  v.  Martin  (1  Campb.  317),  MoUett  v.  Brai/ne 
(2Campb.  103),  rhomaf  v.  Cook  (2  B.  &  Aid.  119),  amham  v.  Whichdo  (1  C.  &  M.  188), 
and  Lyon  v.  Reed  (13  M.  &  W.  285). 

Channell,  Serjt.,  (E.  James  with  him),  now  shewed  cause.  This  rule  was  obtained 
on  the  ground  of  a  supposed  misdirection  on  the  part  of  the  learned  Judge,  in  not 
ruling  that,  even  if  the  agreement  were  proved  to  be  such  as  the  plaintifl"  contended  it 
was,  a  note  in  writing  of  that  agreement  was  necessary  in  order  to  satisfy  the  3rd 
section  of  the  Statute  of  Fiauds.  But  no  such  point  was  made  at  the  trial ;  the  only 
question  there  was,  whether  the  agreement  was  an  absolute  or  a  conditional  one? 
[Parke,  B.  And,  according  to  Pmdfnei/  v.  Holmes  (1  Stra.  405),  the  agreement,  to  make 
it  good,  would  be  construed  as  creating  an  underlease.]  The  plaintift"  alleged  that 
there  was  a  demise  by  Cornelius  Barrett  to  her.  The  defendant,  at  the  trial,  did  not 
deny  that ;  but  said  it  was  a  conditional  demise.  It  was  never  suggested  that  it  was 
an  assignment.  If  the  defendant  had  made  that  point,  the  question  might  have  been 
left  to  the  jur}',  whether  it  was  a  contract  to  let  or  to  assign.  For  certain  purposes 
the  agreement  may  operate  as  an  assignment — as  to  prevent  the  right  of  distress,  by 
depriving  the  executor  of  the  reversion  :  it  may  also  ope-[350]-rate,  according  to  the 
contract  of  the  parties,  to  create  the  relation  of  landlord  and  tenant.  [Alderson,  B. 
There  was  abundant  evidence  that  might  have  gone  to  the  jury  to  shew  that  it  was 
an  agreement  to  let;  but  both  parties  went  to  the  jury  on  the  ground  that  it  was  a 
letting.  Parke,  B.  If  this  objection  had  been  made,  it  might  have  been  cured  by 
evidence  shewing  that  it  was  a  good  lease  between  the  parties.] 

Willes  (Chambers  with  him),  in  support  of  the  rule.  Whether  this  was  a  demise 
or  an  assignment  is  a  question  of  law,  and  not  of  fact  for  the  decision  of  the  jury. 
[Parke,  B.  But  the  argument  is,  that  evidence  might  have  been  supplied  to  shew  that 
in  fact  there  was  a  letting.]  The  result  of  the  evidence  clearly  wa.s,  that  the  plaintiff 
was  to  take  the  executor's  interest  in  the  farm,  and  remain  there  until  the  expiration 
of  the  term.  If  the  agreement  did  not  amount  to  that,  it  was  a  mere  license,  counter- 
mandable  and  countermanded.  The  only  question  is,  whether  Cornelius  Barrett  had 
a  right  to  the  possession,  as  against  the  plaintifl",  at  the  time  of  the  commission  of  the 
trespasses  ;  and  that  depends  on  whether  that  which  passed  on  the  30th  of  September, 
1843,  was  a  valid  conveyance  of  any  interest  to  the  plaintiff.  Now,  what  was  the 
interest  which  purported  to  be  conveyed  thereby  I  Clearly  the  residue  of  the  term  ; 
and  the  conveyance  was  therefore  an  assignment.  The  plaintiff"  was  to  pay  the  rent 
to  the  landlady.  [Parke,  B.  If  you  had  taken  this  objection,  the  plaintiff'  might  have 
called  a  witness  to  shew  that  the  rent  was  to  be  payable  to  Cornelius  Barrett,  though 
in  form  she  was  to  pay  it  directly  into  the  hands  of  the  landlady ;  and,  according  to 
Poultnetj  V.  Holmes,  that  would  be  sufficient  to  create  a  lease.  That  case  was  questioned, 
but  was  supported  by  BuUer,  J.,  in  Palmer  v.  Edwards  (Dougl.  187,  n.),  on  [351]  the 
ground  that,  though  the  agreement  ^amounted  to  an  assignment,  yet,  as  it  could  not 
operate  as  such  for  want  of  a  note  in  writing,  it  should  be  good  as  an  under-lease  as 
against  the  partj'  granting  it.  If,  under  any  circumstances,  the  defect  could  have  been 
supplied  by  evidence,  in  case  you  had  made  the  objection,  there  ought  not  to  be  a  new 
trial.  Here  non  constat  but  that  the  elfect  might  have  been  supplied.  If,  on  the 
other  hand,  it  be  a  matter  which  cannot  be  cured  by  evidence,  the  Judge  is  bound  to 
find  it  out,  and  to  direct  a  nonsuit ;  but  not  where  the  objection  might  be  removed  by 
evidence,  if  it  were  taken  by  counsel.]  Even  supposing  the  point  to  have  suggested 
itself  to  counsel  at  the  trial,  it  is  a  point  of  law  apparent  on  the  facts  proved,  which 
shewed  that  this  was  an  assignment.  The  case  of  Poxdtney  v.  Holmes  must  rest  upon 
the  second  section  of  the  Statute  of  Frauds,  if  at  all.  Now  that  section  excepts  from 
the  opei'ation  of  the  act  "  all  leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved  to  the  landlord,  during  such  term,  shall 
amount  to  two  third  parts  at  least  of  the  full  improved  value  of  the  thing  demised." 
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So  that  to  bring  a  case  within  that  exception,  there  must  be  a  landlord,  a  tenant,  and 
a  rent  reserved ;  which  cannot  be  unless  there  is  a  reversion.  The  only  sound 
distinction  is  between  a  case  of  landlord  and  tenant,  and  a  case  of  assignor  and  assignee  ; 
and  where  the  statute  speaks  of  a  landlord  and  a  tenant,  and  of  a  rent  reserved,  that 
iiecessaiily  means,  according  to  the  system  of  landlord  and  tenant  law  in  this  country, 
a  case  where  there  is  a  reversion,  to  which  the  rent  is  incident.  [Parke,  B.  That  is, 
you  dispute  that  Poullneij  v.  Holmes  is  good  law.]  The  explanation  given  of  it  by 
BuUer,  J.,  appeals  to  be  unsatisfactory  ;  and  it  has  been  questioned  by  conveyancers  : 
see  4  Jarman's  Conveyancing,  518.  And  upon  the  stat.  11  Geo.  2,  c.  19,  the  House  of 
Lords  has  held  that  the  terms  landlord  and  tenant  are  only  used  with  reference  to 
[352]  cases  where  there  is  a  reversion  :  Fluck  v.  Digijcs  (5  Bligh,  N.  S.,  31).  PouUney 
V.  Ilohnex  was  only  a  nisi  prius  decision,  and  is  very  loosely  reported  ;  and  Mr.  Jarmaa 
considers  it  as  overruled  by  Parmenter  v.  Webber  (8  Taunt.  593).  [Parke,  B.  It 
certainly  cannot  be  supported  on  the  ground  of  the  reservation  of  rent.]  And  it  is 
equally  unsustainable  on  the  ground  upon  which  it  was  rested  by  Buller,  J.  The 
intention  of  the  paities  must  be  deduced  from  their  words,  and  cannot  be  differently 
construed  before  and  after  the  passing  of  an  act  of  Parliament.  That  which  would 
have  been  an  assignment  before  the  Statute  of  Frauds  must  equally  be  so  since. 

Parke,  B.  The  parties  had  better  agree  to  settle  the  matter,  by  reducing  the 
verdict  to  an  amount  which  will  carry  costs,  instead  of  going  down  to  a  new  trial,  and 
raising  this  question  by  bill  of  exceptions.  The  case  of  Pmdlney  v.  Holmes  is  certainly 
of  very  doubtful  authority.  If  this  objection  could  be  cured,  there  ought  not  to  be 
a  new  trial  ;  and  it  might  be  cured  if  PouUney  v.  Holmes  be  good  law  ;  but  it  is  very 
questionable  whether  that  case  be  good  law,  especially  since  the  decision  of  the  Court 
of  Common  Pleas  in  I'armenter  v.  IVehher.  It  is  yery  difficult  to  say  that,  because  an 
agreement  is  by  parol,  and  therefore  cainiot  operate  as  an  assignment,  it  is  to  be  con- 
strued to  give  a  less  interest  than  the  parties  intended.  I  think  that  doctrine  cannot 
be  sustained,  and  therefore  that,  if  the  plaintiff  went  down  to  a  new  trial,  there  would 
be  a  verdict  against  her. 

The  parties  thereupon  agreed  that  the  rule  should  be  discharged,  the  damages 
being  reduced  to  40s. 

Kule  discharged  accordingly. 

[353]  TuoMAS  V.  HuD.sON.  June  28,  1845.— The  plaintiff' having  obtained  judgment 
against  one  F.  in  an  action  of  assault  and  false  imprisonment,  sued  out  a  ca.  sa. 
whereon  F.  was  taken  and  committed  to  the  (Jueen's  Prison,  of  which  the  defen- 
dant was  the  keeper.  F.  afterwards  petitioned  the  Court  of  Bankruptcy  for  his 
discharge  under  5  ife  t!  Vict.  c.  116,  and  1  &  H  Vict.  c.  9G,  and,  having  olitained 
from  the  commissioner  an  order  for  his  discharge,  was,  in  obedience  thcieto, 
discharged  by  the  defendant  accoidingly.  The  plaintiff'  having  brought  an  action 
against  the  defendant  for  an  escape.  Held,  that,  whether  this  was  or  was  not  a 
debt  from  which  the  commissioner  had  powei-  to  discharge  the  piisoner,  the  defen- 
dant was  protected,  being  bound  to  obey  the  older  of  the  commissioner,  who  was 
acting  judicially  in  a  matter  over  which  he  had  jurisdiction. — Semble,  that,  the 
judgment  debt  being  in  tort,  and  not  in  an  action  for  the  recovery  of  a  del)t,  the 
commissioner  had  no  power  to  order  the  prisoner  to  be  discharged  out  of  custody 
under  the  above  acts  of  Parliament. 

[S.  C.  14  L.  J.  Ex.  283 ;  9  Jur.  627  :  affirmed  16  M.  &  AV.  885.] 

Case  against  the  keeper  of  the  Queen's  Prison  for  an  escape.  The  declaration  set 
forth  the  recovery  of  a  judgment  in  this  conit  by  the  plaintiff  against  one  Thomas 
Fonlkes,  in  an  action  of  trespass  for  an  assault,  battery,  and  false  imprisoinnont,  for 
1501.  3s.  Td.  damages  and  costs,  and  alleged  that  the  plaintiff' sued  out  a  fi.  fa.,  under 
which  the  sheriff'  levied  only  51.  5s.,  which  he  paid  to  the  plaintiff'  in  part  satisfaction 
of  the  .said  damages,  the  said  T.  Fonlkes  having  no  more  goods,  i^c,  on  which  he 
could  levy.  That  he  afterwards  sued  out  a  ca.  sa.  for  the  residue  of  his  d.imagcs  and 
costs,  under  which  ca.  .sa.  the  said  T.  Fonlkes  wiis  taken  l)y  the  Sheiiff'  of  Middlesex, 
and  having  been  afleiwards,  on  the  8lli  of  July,  1844,  brought  up  by  halica.s  coi'pus, 
was  regularly  committed  by  (liu-ney,  B.,  to  the  (j)ue(!n's  Prison,  in  execution,  for  the 
residue  of  the  sum  of  15t)l    'is,  Td.     The  declaration  then  averred,  that  the  defendant, 
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being  keeper  of  the  said  prison,  received  the  said  T.  Foulkes,  and  had  him  in  custody 
on  the  said  commitment,  until  he  the  defendant,  not  regarding  the  duty  of  his  office 
as  such  keeper  as  aforesaid,  afterwards,  to  wit,  on  &c.,  freely  and  voluntarily  suffered 
and  permitted  the  said  T.  Foulkes  to  escape  and  go  at  large. 

The  defendant  pleaded,  that,  after  the  said  T.  Foulkes  was  committed  to  the  custody 
of  the  said  defendant,  and  whilst  he  remained  in  such  custody,  and  after  the  making 
and  passing  of  the  statutes  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  to  wit,  on  &c., 
the  said  T.  Foulkes  presented  a  petition  to  the  Court  of  Bankruptcy,  praying  relief 
under  5  &  6  Vict.  c.  116,  and  7  &  8  Viet.  c.  96,  with  a  schedule  [354]  of  his  debts 
annexed  to  his  petition,  such  schedule  including  the  sum  due  to  the  plaintiff;  that  at 
the  time  of  presenting  the  said  petition,  the  said  T.  Foulkes  was  not  nor  ever  had  been 
a  trader,  and  that  he  was  at  the  time  a  prisoner  in  execution  on  a  judgment  obtained 
by  one  Kichard  Croft,  for  a  debt  of  £1200  ;  that,  after  the  said  petition  was  presented, 
one  Joshua  Evans,  then  being  one  of  the  commissioners  of  the  Court  of  Bankruptcy, 
and  the  commissioner  to  whom  the  matter  of  the  petition  was  referred,  gave  the 
petitioner  an  interim  order  of  protection  until  the  18th  of  November  then  next,  and 
afterwards,  and  whilst  the  said  interim  order  was  in  full  force,  and  whilst  the  said 
T.  Foulkes  was  in  the  defendant's  custody,  namely,  on  the  1st  of  October,  1844,  made 
an  order  on  the  said  defendant  to  discharge  the  said  T.  Foulkes  out  of  custody  as  to 
the  execution  at  the  suit  of  plaintiff;  whereupon  the  defendant,  acting  in  obedience 
to  the  said  order,  discharged  the  said  T.  Foulkes  out  of  his  custody  as  to  the  said 
execution,  as  he  lawfully  might  for  the  cause  aforesaid  ;  quie  est  eadem,  &c.  The 
plea  then  averred,  that  the  defendant  had  no  notice  of  the  nature  or  causes  of  the 
plaintiff's  action,  save  what  appeared  by  the  writ  of  habeas  corpus  cum  causa,  and  the 
return  thereto,  as  in  the  declaration  mentioned,  and  as  the  same  were  thereinafter  set 
forth,  by  which  latter  document,  which  was  set  out  at  the  end  of  the  plea,  the  sheriff 
stated  that  he  had  the  said  T.  Foulkes  in  custody  under  a  writ  of  ca.  sa.,  to  .satisfy 
the  plaintiff"  a  sum  of  1461.  6s.,  residue  of  1501.  3s.  7d.,  the  damages  in  the  said  writ 
mentioned. 

General  demurrer,  and  joinder. 

The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — First, 
that  the  action,  Thomas  v.  Fmtlkes,  in  the  declaration  mentioned,  not  being  an  action 
for  the  recovery  of  any  debt,  but  an  action  of  trespass  for  assault,  battery,  and  false 
imprisonment,  Mr.  Commissioner  Evans  had  no  power  or  authority  under  7  &  8  Vict, 
c.  96,  s.  6,  to  order  the  now  defendant  to  discharge  [355]  Foulkes  out  of  his  custody 
as  to  the  execution  in  such  action  ;  secondly,  that  under  the  above  circumstances  the 
said  order  affords  no  protection  or  indemnity  to  the  now  defendant ;  thirdly,  that  it 
is  immaterial  whether  the  defendant,  at  the  time  of  dischai'ging  Foulkes,  had  notice 
of  the  nature  of  the  action  or  not ;  that  it  was  not  the  duty  of  the  plaintiff'  to  give 
him  any  such  notice  ;  that  the  defendant  was  bound  at  his  peril  to  ascertain  the  nature 
of  the  said  action,  by  inspecting  the  judgment  roll,  or  the  writ  of  ca.  sa.,  or  by  inquiries 
of  the  plaintiff''s  attorney,  or  otherwise ;  and  that  at  all  events  the  defendant  had 
sufficient  notice  (if  any  were  necessary)  by  the  return  to  the  writ  of  habeas  corpus, 
which  mentions  the  ca  sa.,  in  which  the  cause  of  action  is  stated.  Notice  of  a  writ  is 
notice  of  the  contents  of  such  writ. 

The  case  was  argued  in  Easter  Term  last  (April  23)  by 

Martin,  for  the  plaintiff,  in  support  of  the  demurrer.  The  question  is,  whether 
the  commissioner  had  any  jurisdiction  or  authority  under  7  &  8  Vict.  c.  96,  s.  6,  to 
order  Foulkes's  discharge  as  to  the  execution  at  the  suit  of  Thomas,  in  an  action  of 
tort.  He  had  no  such  jurisdiction,  and  therefere  the  plea  affords  no  answer  to  the 
action.  The  former  act,  5  &  6  Vict.  c.  116,  s.  1,  enabled  any  person,  not  being  a  trader, 
or  being  a  trader  and  owing  less  than  £300,  to  present  a  petition  to  the  Court  of 
Bankruptcy,  stating  the  debts  owing  by  and  to  him  ;  and  thereupon,  the  commissioner 
to  whom  the  same  shall  be  referred  may  grant  the  petitioner  a  protection  from  all 
process  whatever,  either  against  his  person  or  his  property.  But  it  was  held  in 
Cidpefper  v.  Joy  (4  Q.  B.  172 ;  3  G.  &  D.  619),  that  that  act  did  not  apply  to  persons 
in  custody  at  the  time  of  petitioning.  The  stat.  7  &  8  Vict.  c.  96,  extended  its  pro- 
visions to  prisoners  in  execution  upon  judgments  obtained  in  actions  for  the  reoover- 
[356]-iiig  of  debts.  The  sixth  section  enacts,  "that  any  prisoner  in  execution  upon 
any  judgment  obtained  in  any  action  for  the  recovery  of  any  debt,  either  not  being  a 
trader  within  the  meaning  of  the  said  statutes  relating  to  bankrupts,  or  being  a  trader 
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within  the  meaning  of  the  said  statutes,  owing  debts  amounting  in  the  whole  to  less 
than  £300,  may  be  a  petitioner  for  protection  from  process ;  and  every  such  petitioner 
to  whom  an  interim  order  for  protection  shall  have  been  given  shall  not  only  be 
protected  from  process,  as  provided  by  the  said  recited  act,  but  also  from  being 
detained  in  prison  in  execution  upon  any  judgment  obtained  in  any  action  for  the 
recovery  of  any  debt  mentioned  in  his  schedule  ;  and  if  any  such  petitioner,  being  a 
prisoner  in  execution,  shall  be  detained  in  prison  in  execution  upon  any  such  judg- 
ment, it  shall  be  lawful  for  the  commissioner  to  order  any  oflicer  who  shall  have  such 
petitioner  in  eustodj'  by  virtue  of  such  execution,  to  discharge  such  petitioner  out  of 
custody  as  to  such  execution  without  exacting  any  fee,  and  such  officer  shall  hereby 
be  indemnified  for  so  doing ;  and  no  sheriff,  gaoler,  or  other  person  whatsoever,  shall 
be  liable  to  any  action  as  for  the  escape  of  any  such  prisoner  by  reason  of  such  his 
discharge  ;  and  such  petitioner  so  discharged  shall  be  protected  by  his  interim  order 
from  all  process  for  such  time  as  the  commissioner  shall  by  such  interim  order  or  any 
renewal  thereof  think  fit  to  appoint,  until  the  making  of  the  final  order  for  protection, 
in  the  same  manner  as  if  such  petitioner  had  not  been  a  prisoner  in  execution." 

That  section  is  confined  to  persons  in  execution  upon  a  judgment  in  an  action  for 
the  recovery  of  a  debt,  and  the  indemnity  there  given  to  the  gaoler  is  confined  to 
that  case.  That  this  section  does  not  include  a  case  like  the  present,  is  fui'ther  shewn 
by  the  22nd,  23rd,  and  2-tth  sections.  The  7th  section  provides,  that,  where  the 
petitioner  is  a  prisoner  in  custody  under  any  process,  execution,  &c.,  and  not  entitled 
to  his  discharge  in  manner  aforesaid,  the  [357]  commissioner  may,  by  warrant,  order 
the  prisoner  to  be  brought  before  him  foi-  examination.  Then  the  22nd  gives  the 
commissioner  power  to  make  a  final  order  for  protection,  which  is  to  protect  the 
person  of  the  petitioner  from  being  taken  or  detained  under  any  process  whatever,  in 
actions  of  tort  as  well  as  debt ;  and  the  23rd  section  y)rovides,  that,  if  any  such 
petitioner  shall  be  detained  in  prison  for  any  debt  or  claim,  in  respect  of  which  he  is 
protected  fi-om  process  by  his  final  order,  it  shall  be  lawful  for  the  commissioner  to 
order  any  officer,  who  shall  have  such  petitioner  in  custody,  to  discharge  him.  But 
in  the  24th  section  there  is  an  exception  as  to  cases  where  the  debt  was  contracted 
(amongst  others)  by  reason  of  any  judgment  in  any  action  of  assault  and  battery  ; 
and  it  provides,  that  the  commissioner  shall  not  be  authorized  in  any  such  case  to 
name  any  day  for  making  such  final  order,  or  to  renew  such  interim  order ;  and 
where  any  such  petitioner  shall  have  been  discharged  out  of  custody  by  order  of  the 
commissioner  under  the  former  provision,  such  petitioner  shall  be  remanded  to  his 
former  custody.  The  commissioner  had,  therefore,  no  authority  to  order  Foulkcs  to 
be  discharged  out  of  custody  ;  and  therefore  his  order  affords  no  protection  to  the 
now  defendant,  and  he  is  liable  to  the  plaintitt'  for  an  escape.  Authority  was  first 
given  to  the  commissioner  by  the  stat.  1  &  2  Will.  4,  c.  5C,  s.  1,  by  which  the  Court 
of  Bankruptcy  was  established.  That  statute  confers  on  the  Court  of  Bankruptcy, 
and  the  judges  and  commissioners  thereof,  all  the  rights  and  powers  of  a  court  of 
record,  or  a  judge  of  a  court  of  record  ;  but  it  gives  them  no  power  to  order  a  debtor 
to  be  discharged  out  of  custody.  [Alderson,  B.  A  Judge  of  the  Court  of  P^xchequer 
has  no  jurisdiction  to  order  a  prisoner  of  the  Court  of  Queen's  Bench  to  be  discharged 
out  of  custody,  although  a  Judge  of  any  one  of  the  courts  has  such  power,  in  certain 
cases,  specially  piovided  for  by  act  of  Parliament.]  The  true  meaning  of  that  clause 
is,  that  the  [358]  Court  of  Bankruptcy  shall  bo  a  court  of  record,  and  that  they  shall 
have  the  same  jurisdiction  over  matters  in  their  own  court  as  other  courts  have.  The 
commissioners  of  bankru])tcy  have  no  power  to  discharge  prisoners  out  of  custody, 
except  that  which  is  specially  given  them  by  the  recent  st;it.  7  &  8  Vict.  e.  96  ;  and 
the  very  fact  of  that  statute  being  necessary  to  enable  them  to  do  so  shews  that 
before  they  had  no  such  power.  That  being  so  the  authorities  est<iblish,  that  a 
gaoler,  who  allows  a  prisoner  to  go  at  large  in  obedience  to  an  order  for  that  purpose, 
is  not  protected,  unless  the  Court  had  jurisdiction  to  make  the  order.  In  Colston  v. 
AW  (Cro.  Eliz.  893),  which  was  an  action  on  the  case  against  the  Sherifi's  of  York 
for  an  escape,  the  defendants  pleaded,  that  they  let  the  prisoner  at  large  by  reason  of 
a  writ  of  privilege  awarded  by  the  council  of  York;  and  the  plaintiff'  therefore 
demurred,  because  they  did  not  allege  the  authority  of  the  council  theic.  The  Court 
held,  that  "the  bar  was  not  good,  and  that  the  sheriffs,  although  they  let  him  at 
large  by  colour  of  the  writ  of  privilege,  yet  the  writ  not  being  a  good  warrant,  they 
arc  responsible  to  the  plaintiff ;  for  they,  at  their  peril,  are  to  take  heed  what  warrant 
Ex.  Div.  IX.— 17 
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they  had  to  let  him  out  of  custody."  And  in  an  Anonymuus  case  in  Salkeld  (1  Salk. 
273),  where,  in  an  action  of  debt  for  £200  upon  a  bond,  conditioned  to  pay  £100  for 
want  of  bail,  the  defendant  was  committed  to  the  Marshal,  and  he  applied  to  the 
justices  of  the  peace  of  Survey,  and  procured  a  discharge  under  the  then  Act  for  the 
Relief  of  Insolvent  Debtors  ;  the  plaintiff  obtained  an  escape-warrant,  upon  which  the 
defendant  was  taken  up ;  upon  a  motion  to  be  discharged,  the  Court  held  this  was 
an  escape  ;  for  being  a  prisoner  both  indebted  and  also  charged  in  above  £100  debt 
.and  damages,  the  justices  had  no  authoritj'  for  what  they  did  ;  and  therefore  the 
discharge  was  illegal  and  void.  That  is  an  [359]  analogous  case,  for  there  the 
justices  were  a  court  empowered  to  make  an  order  foi'  the  defendant's  discharge,  but 
made  the  order  in  a  case  in  which  they  had  no  authority.  So  here,  the  commissioner 
had  no  authority  to  dischai-ge  Foulkes  under  the  particular  circumstances  of  the  case. 
So  also,  in  Bimcn  v.  Compion  (8  T.  R.  424),  where  the  stat.  37  Geo.  3,  c.  112, 
authorised  the  justices  of  the  peace  "at  the  first  or  general  quarter  session  or  general 
session  to  be  holden  after  the  passing  of  the  act,  or  some  adjournment  thereof,"  to 
discharge  insolvent  debtors  under  certain  circumstances,  the  justices  in  session,  at  an 
adjourned  sessions  held  just  after  the  act  passed  (the  adjournment  being  of  a  session 
holden  before  the  act  passed),  ordered  the  keeper  of  the  sheriff's  prison  to  discharge 
an  insolvent;  and  it  was  held  that  the  officer  was  not  justified  in  obeying  the  order 
of  sessions,  and  that  the  sheiiff"  was  answerable  to  the  plaintiff',  at  whose  suit  the 
insolvent  was  in  custody,  for  the  act  of  the  gaoler  in  discharging  the  insolvent.  The 
only  doubt  there  was  as  to  the  correctness  of  the  decision  in-  Oiby  v.  Hales  (1  Ld. 
Raym.  3),  where  it  was  adjudged,  that,  if  the  justices  at  the  quarter  sessions  make 
an  order,  by  virtue  of  2  W.  &  M.  c.  15,  for  the  discharge  of  poor  prisoners,  which 
order  is  not  warranted  by  the  statute,  (as  if  the  prisoner  were  in  execution  for  more 
than  £100),  and  the  sheriff'  discharged  the  prisoner  accordingly,  he  should  not  be 
liable  to  an  escape ;  but  the  Court  directly  overruled  that  case.  The  argument  for 
the  defendant  there  proceeded  upon  the  assumption,  that  the  justices  at  sessions  had 
a  general  jurisdiction  over  the  subject-matter ;  but  Lord  Kenyon  denied  that  to  be 
true,  and  his  Lordship  said  in  conclusion,  "  that  the  adjourned  session  had  no  authority 
to  make  the  order,  and  that  the  defendant  (the  sheriff'),  whose  servant  dischai-ged 
the  prisoner,  is  answerable  to  the  plaintiff'  in  this  action."  Here  the  foundation  of 
the  argument  for  the  defendant  [360]  probably  will  be,  that  the  commissioner  had  a 
general  jurisdiction  ;  but  he  had  only  the  special  authority  conferred  upon  him  by 
the  recent  statute.  Grose,  J.,  also  says  in  the  same  case,  "  I  take  it  to  be  a  clear 
proposition  that,  if  a  court,  not  having  jurisdiction,  order  an  officer  to  do  an  act,  and 
the  officer  obey  the  order,  he  is  not  justified.  I  confess  I  was  surprised,  when  the 
case  from  1  Ld.  Raym.  3  {Orhy  v.  Hales)  was  cited  :  because,  if  it  were  law,  it  would 
overturn  llie  MursJialsca  case  (10  Rep.  68),  and  all  the  other  authorities  upon  the 
subject."  And  he  before  had  said,  that  that  case  "had  been  considered  as  the 
fundamental  law  on  this  subject  ever  since."  One  of  the  rules  laid  down  in  The 
Marshalsca  case  is,  that  "where  the  Court  has  jurisdiction  of  the  cause,  and  proceeds 
inverso  ordine,  or  erroneously,  no  action  lies  against  the  party  who  sues,  or  the 
officer  or  minister  of  the  Court  who  executes  the  precept  or  process  of  the  Court ; 
but,  where  the  Court  has  not  jurisdiction  of  the  cause,  the  whole  proceeding  is  coram 
non  judice,  and  actions  lie  against  them  without  any  regard  of  the  precept  or  process." 
[Alderson,  B.  In  a  case  in  this  term,  of  JFatson  v.  Uodell  (ante,  57),  we  held  that  an 
action  of  trespass  was  maintainable  against  a  person  for  acting  under  a  wariant  of  a 
commissioner  of  bankrupts  at  Birmingham,  and  detaining  the  plaintiff  in  custody 
under  it,  because  the  commissioner  had  no  jurisdiction  to  make  the  warrant.] 
Spence  v.  Jones  (5  B.  &  Aid.  705),  where  it  was  held  that  commissioners  of 
bankrupt  were  authorized  by  49  Geo.  3,  c.  121,  s.  13,  to  bring  up  a  bankrupt 
charged  in  execution,  for  the  purpose  of  a  full  disclosure  of  his  estate  and  effects, 
was  decided,  not  on  the  ground  of  any  general  power  that  they  possessed,  but  that, 
under  the  act,  they  had  such  a  power  to  order  the  prisoner  to  be  brought  up  to  be 
examined.  That,  so  far  from  being  an  authority  against  the  plaintiff',  is  the  other 
[361]  way.  Sajferi/  v.  Jones  (2  B.  &  Ad.  598)  will,  perhaps,  be  relied  upon  ;  but  the 
81st  section  of  the  Insolvent  Act  (7  Geo.  4,  c.  57)  upon  which  that  case  arose  indemni- 
fied the  gaoler  for  anything  done  by  him  in  obedience  to  any  order  of  the  Court. 
Parke,  J.,  there  says,  "The  express  purpose  of  this  section  seems  to  be,  to  make  the 
order  of  the  Court  itself  a  protection  to  the  gaoler."     In  Savory  v.  Chapman  (11  Ad.  <& 
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Ell.  S29  ;  3  P.  &  D.  604),  which  was  an  action  of  debt  against  the  Marshal  for  an 
escape,  to  which  he  pleaded  that  he  discharged  the  prisoner  by  order  of  the  plaintiff's 
attorney,  it  was  held  that  the  plea  was  insufficient,  because  it  neither  shewed  express 
authority  for  the  plaintili'  to  his  attorney,  nor  that  the  damages  and  costs  had  l)een 
paid  to  the  plaintiff  or  his  attorney.  That  case  proceeds  on  the  assumption  that  the 
Marshal  was  bound  to  ascertain  whether  the  attorney  had  the  plaintiff's  authority 
to  order  the  discharge.  In  Mitchell  v.  Foster  (12  Ad.  &  ¥A\.  472  :  4  Per.  &  1).  150), 
which  was  trespass  against  a  magistrate  for  a  seizure  undei'  his  distress  warrant  under 
the  Excise  Act,  (4  &  5  Will.  4,  c.  51,  s.  19),  which  required  the  summons  to  be  served 
ten  days  at  the  least  befoie  the  time  appointed,  it  was  held  that  the  conviction  was 
bad,  it  appealing  that  ten  days'  notice  only,  and  not  ten  clear  daj's'  notice,  had  been 
given,  and  that  it  was  no  defence  to  an  action  of  trespass  for  enforcing  it.  There  it 
was  argued  by  Sir  John  Campbell,  Attorney-General,  that  the  distinction  was,  that, 
where  justices  have  a  general  jurisdiction  over  the  sul)ject-matter,  however  erroneous 
their  decision  may  be  in  point  of  law,  it  is  not  thereby  void  ab  initio  ;  but  Williams.,  J., 
says  (4  P.  &  D.  154),  "The  Attorney-Creneral  contends,  that  it  is  sufficient  if  the 
justice  has  jurisdiction  generally  over  the  subject-matter  of  the  complaint ;  but  that 
is  not  so,  for  he  must  also  have  jurisdiction  over  the  particular  case  to  which  the 
stiitute  applies."  That  shews  that  it  is  not  enough  that  the  com-[362]-missioner  had 
a  general  jurisdiction,  but  that  he  must  also  have  jurisdiction  in  the  paiticular  case. 
[Alderson,  B.  That  is,  that,  to  make  his  act  justify  any  other  person,  he  must  have 
a  right  to  do  the  act.]  Whether  this  act  justified  the  gaoler  in  discharging  Foulkes 
depends  upon  the  authority  of  the  commissioner  to  order  his  discharge.  In  Colston  v. 
lioss  (Cro.  Eliz.  893),  it  is  said  that  the  gaoler  acts  at  his  peril,  and  the  same  is  also 
said  in  Brown  v.  Uompton  (S  T.  li.  424)  by  Grose,  J.  And  in  this  case  the  defen- 
dant had  sufficient  notice  of  the  want  of  authority  in  the  commissioner.  Of  course 
he  must  be  taken  to  know  the  law,  and  he  says  in  this  plea  that  he  had  no 
notice  of  the  plaintiff's  cause  of  action,  except  as  it  apj^eared  from  the  return  to  the 
habeas  corpus  cum  causa  ;  but  it  does  not  say  that  he  had  no  means  of  putting  him- 
self in  possession  of  such  knowledge.  A  person  who  has  notice  of  the  existence  of 
a  judgment  has  notice  of  its  contents,  for  it  is  open  to  everybody  to  search  the  roll. 
In  Jackson  v.  Roue  (2  Sim.  &  Stu.  472),  it  was  held  that  a  plea  of  purchase  for  valuable 
consideration,  without  notice,  is  no  protection  against  an  adverse  claim,  which  the 
purchaser  might  have  had  notice  of  by  using  due  ililigence  in  investigating  the  title. 

W.  H.  Watson,  contr.\.  The  defendant  is  entitled  to  protection  under  the  stat. 
7  &  8  Vict.  c.  9G,  s.  6.  The  commissioner  had  a  general  jurisdiction  over  the  subject- 
matter  ;  and,  although  he  may  have  made  an  erroneous  order,  the  defendant  is  not 
responsible  for  acting  in  obedience  to  it.  By  the  stat.  1  <fe  2  Will.  4,  c.  56,  the  Court 
of  Bankruptcy  is  made  a  court  of  record,  and  eveiy  commissioner  of  that  court  has, 
in  respect  of  matters  within  his  jurisdiction,  the  same  powers  and  privileges  as  a  judge 
of  a  court  of  record.  But  all  doubt  upon  that  subject  has  been  removed  by  5  & 
G  Will.  4,  c.  29,  s.  25,  by  which  it  is  [363]  enacted,  that  the  court  of  review  and  the 
several  subdivisions'  courts  respectively  shall  henceforth  be  and  shall  be  deemed  and 
taken  from  and  after  the  passing  of  the  said  first>recited  act  (1*2  Will.  4,  c.  29)  to 
have  been  courts  of  record,  and  shall  and  may  have  and  exercise  all  such  poweis  of 
commitment  as  were  vested  in  commissioners  of  bankrupt  acting  as  such  at  the  time 
of  the  passing  of  the  said  first-recited  act,  and  shall  and  may  have,  use,  and  exercise 
all  the  powers,  rights,  privileges,  and  incidents  of  a  court  of  record,  as  fully  to  all 
intents  and  purposes  as  the  same  are  used,  exerci.sed,  and  enjoyed  by  any  of  his 
Majesty's  courts  of  law  at  Westminster  ;  "and  every  judge  or  commissioner  appointed 
or  to  be  appointed  by  virtue  of  the  said  first-recited  act,  sitting  alone  and  acting  in 
execution  of  the  duties  imj)osed  upon  him  as  such  judge  or  commissioner,  shall  have, 
use,  exercise,  and  enjoy  all  the  powers,  rights,  privileges,  and  exemptions  of  a  court 
of  record."  Suppose,  upon  appliwition  to  a  commissioner,  there  is  some  doubt  whether 
the  case  is  one  over  which  he  has  jurisdiction,  but  he  neveitheless  adjudicates  u|)on 
it,  would  not  all  persons  acting  under  his  order  l)e  protected  by  it?  [Alderson,  B. 
That  would  depend  upon  whether  he  hafi  jurisdiction  to  make  the  order  ;  he  cannot 
give  himself  jurisdiction  hy  making  the  order.]  If  the  order  is  good  upon  the  face 
of  it,  the  gaoler  is  not  bound  to  inciuire  whether  the  commissioner  had  authority  to 
make  it.  The  general  rule  is,  that  an  oUiccr  must  look  to  the  writ,  and  not  to  the 
judgment;  and,  though  the  judgment  does  not  warrant  the  writ,  ho  may  justify  under 
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it.  In  this  case  the  gaoler  could  have  no  knowledge  of  the  nature  of  the  action  ;  for 
it  would  not  appear  from  the  writ  that  the  action  was  for  an  assault ;  and  the  gaoler 
would  not  be  justified  in  detaining  the  prisoner  in  custody  until  he  had  informed  him- 
self as  to  what  the  nature  of  the  action  was.  It  is  for  the  commissioner  to  determine 
what  cases  are  within  his  jurisdiction.  The  argument  on  the  other  side  must  go  to 
this  extent :  that,  if  after  [364]  a  trader  was  discharged  upon  an  interim  order,  it 
should  turn  out  that  his  debts  exceeded  £300,  the  gaoler  would  be  responsible  for 
having  obeyed  the  order.  8uppo.sing  this  Court  put  an  erroneous  construction  on  an 
act  of  Parliament,  would  not  the  officers  of  the  Court  be  bound  to  obey  ill  Or,  if  a 
ca.  sa.  issued  without  a  judgment  to  support  it,  would  not  the  sheriff  be  justified  in 
acting  under  it?  [Alderson,  B.  He  would  be  justified,  because  the  Court  had 
jurisdiction  to  issue  a  ca.  sa.]  The  24th  section  of  the  7  &  8  Vict.  c.  96,  shews  that 
it  is  the  commissioner  who  is  to  determine  whether  or  not  the  action  is  for  a  debt. 
That  section  enacts,  that,  "if,  on  the  day  for  the  first  examination  of  the  petitioner, 
or  at  any  adjournment  thereof,  it  shall  appear  to  the  commissioner  that  the  debts  of 
the  petitioner,  or  any  of  them,  were  contracted  by  any  manner  of  fraud  or  breach  of 
trust,"  &c.,  or  ■'  by  reason  of  any  judgment  in  any  action  for  assault,  battery,  &c.,  the 
commissioner  shall  not  be  authorized  in  any  such  case  to  name  any  day  for  making 
such  final  order,  or  to  renew  such  interim  order  ;  and  in  every  such  case  wherein  any 
such  petitioner  shall  have  been  a  prisoner  in  execution,  and  discharged  out  of  custody 
by  order  of  the  commissioner  under  the  provision  herein  in  that  behalf  contained, 
such  petitioner  shall  be  remanded  by  an  order  of  the  commissioner  to  his  former 
custody." 

It  is  clear  from  this  section,  that  the  commissioner  has  jurisdiction  in  all  cases  to 
make  the  interim  order  ;  but  if  it  afterwards  turns  out  that  the  prisoner  was  in  custody 
by  reason  of  any  of  the  causes  enumerated,  then  the  commissioner  is  to  remand  him 
to  his  former  custody.  It  cannot  be  that  the  officer  is  to  be  responsible  for  acting 
under  such  order  of  the  commissioner,  however  erroneous  it  may  be.  In  Ex  parte 
Fartiiigiifn  (13  M.  &  W.  679),  this  Court  held  that  the  commissioner  had  a  right  to 
remand,  though  on  a  [365]  ground  not  specified  in  the  24th  section,  such  right  being 
incident  to  his  jurisdiction  to  grant  the  interim  order.  Suppose  the  commissioner 
expressly  to  decide  that  the  action  was  for  the  recovery  of  a  de))t,  and  to  order  the 
prisoner's  discharge,  the  gaoler  surely  would  not  be  responsible  for  obeying  the  order. 
[Pollock,  C.  B.  Suppose  a  special  power  to  be  conferred  upon  the  Court  of  (Queen's 
Bench,  and  they  were  to  put  an  erroneous  construction  upon  the  act  of  Parliament 
conferring  it,  and  were  to  make  an  order,  is  the  officer  to  be  responsible  foi-  obeying 
it?  I  think  not.]  The  officer  is  not  liable  for  obeying  any  order  made  under  a  mistake 
of  law  or  fact.  Under  section  6,  it  is  for  the  commissioner  to  determine  whether  the 
prisoner  is  in  execution  upon  a  judgment  in  an  action  for  the  recovery  of  a  debt,  or 
not ;  and  the  commissioner  is  empowered  to  order  any  officer,  in  whose  custody  he 
may  be,  to  discharge  him,  and  such  officer  is  thereby  indemnified  for  so  doing.  No 
action  for  an  escape  can  surely  be  mainbiinable  for  such  his  discharge.  [Alderson,  B. 
It  might  be  a  difficult  question  to  decide,  whether  a  man  is  or  is  not  a  trader.  Suppose 
the  commissioner  to  decide  erroneously,  is  the  officer  to  be  liable?  So,  if  he  is  a 
trader  and  owes  more  than  £300.  In  either  case  the  commissioner  would  have  no 
jurisdiction,  but  his  wrong  determination  cannot  make  the  officer  responsible — he  is 
protected  l>y  the  act.  Pollock,  C.  B.  I  am  unwilling  to  interfere,  not  having  heard 
the  whole  of  the  argument ;  but  it  seems  to  me  that  the  officer  is  no  more  responsible 
than  if  it  turned  out  that  the  prisoner  was  not  a  trader,  or  that  he  owed  more  than 
£300.  There  was  no  necessity  to  insert  the  indemnity  clause,  except  to  provide  for 
a  case  like  the  present,  where  the  matter  was  not  strictly  within  the  act.]  How  is 
the  officer  to  know  whether  the  prisoner  has  not  obtained  his  final  order  for  protection 
mentioned  in  the  23rd  section,  in  which  case  he  must  obey  the  order  of  the  commis- 
sioner, and  is  expressly  indemnified  for  so  doing?  No  doubt  it  is  [366]  pleaded  as 
an  interim  order  ;  but  still  it  is  important  that  there  is  a  power  to  discharge  where 
the  party  has  a  final  order.  The  sixth  section  no  doubt  says,  that  the  commissioner 
may  deal  with  the  case  of  an  action  for  the  recovery  of  a  debt,  and  not  with  the  case 
of  an  action  for  the  recovery  of  damages  in  tort ;  but  he  still  has  the  power  of  dealing 
with  cases  of  the  latter  desciiption  in  a  certain  stage  of  the  proceedings.  The  com- 
missioner, therefore,  had  a  general  jurisdiction  to  make  the  order ;  and  the  keeper  of 
the  Queen's  Prison  was  justified  in  acting  in  obedience  to  it.    Saffery  v.  Jones  (2  B.  & 
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Ad.  598)  is  an  express  authority  for  this.  It  was  there  held,  that  it  is  a  good  defence 
to  ail  action  against  a  sheriff  or  gaoler  for  an  escape,  that  he  discharged  the  prisoner 
from  custody  by  ^nrtue  of  an  order  of  the  Insolvent  Court ;  and  that  he  need  not 
shew  that  the  proceedings  upon  which  the  order  is  grounded  were  properly  taken. 
In  the  course  of  the  argument  in  that  case,  Parke,  B.,  said, — "The  Legislature  never 
could  have  intended  to  throw  upon  the  gaoler  the  onus  of  examining  into  the  accuracy 
of  all  the  previous  proceedings,  and  that  the  prisoner  should  be  detained  until  such 
examination  had  been  made."  In  Marsh  v.  IFoolleij  {b  Man.  &  Gr.  675  :  6  Scott,  N.  R. 
555  ;  1  I).  &  L.  84),  it  was  held  that  an  interim  order  under  5  &  6  Vict.  c.  116,  if  in 
the  form  prescribed  in  the  rules  promulgated  by  the  Judges  and  commissioners  of  the 
Court  of  Bankruptcy,  need  not  shew  on  the  face  of  it  the  jurisdiction  of  the  com- 
missioner to  make  the  order.  In  Colston  v.  Boss  (Cro.  Eliz.  893),  there  was  a  total 
want  of  jurisdiction  ;  and  in  Broien  v.  Cowpton  (8  T.  K.  42-1),  the  want  of  jurisdiction 
appeared  on  the  face  of  the  order  itself.  Savm-i/  v.  Chapman  (11  Ad.  &  Ell.  829; 
3  Per.  &  1).  604)  will  be  found  to  have  no  application  to  the  present  case  ;  for  there 
the  Mai'shal  discharged  the  prisoner  without  sufficient  authority.  Andreios  v. 
j1/ar-[367]-)w  (1  Q.  B.  3;  1  G.  &  D.  268)  and  Carratt  v.  Mmiey  (Willes,  30)  are 
authorities  which  shew  clearly  that  the  officer  executing  the  process  of  a  court  is 
protected,  though  the  court  issuing  the  process  had  no  jurisdiction.  Monwia  v.  Sloper 
(1  Q.  B.  18  ;  1  G.  &  D.  275)  is  also  an  authority  to  the  same  eflfect. 

Martin,  in  reply  (May  6).  The  sixth  section  of  the  statute  affords  no  protection 
to  the  defendant.  That  section  limits  the  authority  of  the  commissioners  to  cases 
where  the  judgment  is  substantially  for  a  debt, —such  as  might  be  proved  under  the 
commission  ;  and  this  is  strongly  confirmed  by  the  24th  section.  All  the  matters 
there  mentioned  amount  to  debts,  as  soon  as  there  is  a  judgment.  Nor  is  the  gaoler 
under  any  such  difficulty  as  is  suggested  on  the  other  side ;  for  the  form  of  action  is 
set  out  in  the  writ,  (see  the  forms,  Jervis's  Rules,  p.  158)  ;  and  he  had,  therefore,  the 
direct  means  of  obtaining  knowledge  as  to  the  legality  of  the  order.  It  is  said  that, 
whether  the  commissioner  was  or  was  not  authorized  to  make  the  order,  the  gaoler 
was  justified  by  it  in  discharging  the  plaintiff.  But  the  gaoler  is  not  an  officer  of  the 
Court  of  Bankruptcy  at  all ;  he  is  an  officer  of  the  superior  Court,  appointed  under 
statute  ;  and  is  justified  only  in  obedience  to  legal  orders  of  any  other  authority. 
Here,  the  very  authority  under  which  he  held  the  plaintifi',  to  see  which  he  had  only 
to  go  to  the  sherirt's  office,  would  have  informed  him  of  the  nature  of  the  action,  and 
of  the  invalidity  of  the  order.  Safferij  v.  Jones  was  decided  on  the  sUit.  7  Geo.  4, 
c.  57,  s.  81,  which  gives  a  full  indemnity  to  sheriffs,  gaolers,  &c.,  doing  any  thing  in 
obedience  to  "any  order"  of  the  Insolvent  Debtors  Court:  whereas  here  they  are 
indemnified  only  as  to  "such  petitioner"  as  is  mentioned  in  the  preceding  part  of  the 
clause;  [368]  namely,  "a  prisoner  in  execution  upon  a  judgment  obtained  in  any 
action  for  the  recovery  of  any  debt,"  &c.  [He  also  again  referred  to  and  commented 
on  the  judgments  in  The  Marshalsea  case,  Andreivs  v.  Marris,  Carnitt  v.  Mm-hy,  and 
Moravia  v.  ISIoper.]  It  has  been  asked,  could  the  gaoler  be  held  responsible,  if,  after 
an  order  for  the  discharge  of  the  petitioner,  it  should  turn  out  that  his  debts  exceeded 
£300  ]  It  is  submitted  that  in  such  a  case  ho  would  be  liable.  The  case  is  analogous 
to  what  formerly  took  place  under  the  bankrupt  acts.  The  commissioners  adjudged 
a  person  to  be  a  bankrupt ;  but,  notwithstanding  such  adjudication,  if  it  afterwards 
turned  out  that  in  fact  no  act  of  bankruptcy  had  been  committed,  or  that  there  was 
no  good  petitioning  creditor's  debt,  all  persons  who  acted  under  the  authority  of  the 
commissioners  were  liable  to  be  sued.  The  act  of  the  judge  is  the  act  of  the  law,  and 
he  therefore  is  not  responsible ;  but  the  act  of  the  officer,  who  executes  his  oider,  is 
merely  the  act  of  the  individual ;  and  if  it  turn  out  that  the  order  was  not  warranted 
by  the  law,  ho  is  without  protection.  The  Anuwimmis  rase  in  1  Salkeld,  273,  and 
Broicn  V.  Comptim,  are  expressly  in  point  for  the  plaintiff',  and  must  be  overruled 
before  the  judgment  of  the  Court  can  be  given  in  favour  of  the  defendant. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Alderson,  B.  This  was  an  action  against  the  keeper  of  the  Queen's  Prison  for 
an  escape.  The  declaration  states,  that  the  plaintiff  having  recovered  judgment  in 
this  court  against  one  Thomas  Foulkes  in  an  action  of  an  assault  and  false  imprison- 
ment, with  1501.  3s.  7d.  damages  and  costs,  sued  out  a  fi.  fa.,  under  which  he  obtained 
only  51.  5s.,  and  afterwards  sued  out  a  ca.  sa.  for  the  residue  of  his  said  damages  and 
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costs,  under  which  ca.  sa.  Foulkes  was  taken  by  the  Sheriff  of  Middlesex,  and  having 
been  [369]  afterwards,  on  the  8th  of  July,  1844,  brought  up  by  habeas  corpus,  was 
regularly  committed  by  the  late  Mr.  Baron  Gurney  to  the  Queen's  Prison,  in  execution 
for  the  residue  of  the  sum  of  1 501.  3s.  7d.  so  recovered.  The  declaration  then  avers,  that 
the  defendant,  being  keeper  of  the  said  prison,  received  the  said  Foulkes  and  had  him  in 
custody  on  the  said  commitment,  and  afterwards  wrongfully  suffered  him  to  escape. 

The  defendant,  by  his  plea,  states  that  Foulkes,  after  his  said  commitment  in 
execution,  to  wit,  on  the  30th  day  of  September,  1844,  presented  his  petition  to  the 
Court  of  Bankruptcy,  praying  relief  under  the  5  &  6  Vict.  c.  116,  and  7  &  8  Vict. 
c.  96,  with  a  schedule  of  his  debts  annexed  to  the  petition,  such  schedule  including 
the  sum  due  to  the  plaintiff;  that,  at  the  time  of  presenting  the  said  petition,  Foulkes 
was  not,  nor  ever  had  been,  a  trader;  and  that  he  was  at  the  time  a  prisoner  in 
execution  on  a  judgment  obtained  by  one  Robert  Croft  for  a  debt  of  £1200;  that, 
after  the  petition  was  presented,  Mr.  Joshua  Evans,  one  of  the  commissioners  of  the 
Court  of  Bankruptcy,  gave  the  petitioner  an  interim  order  of  protection,  and  afterwards, 
and  whilst  Foulkes  was  in  defendant's  custody,  namely,  on  the  1st  of  October,  1844, 
made  an  order  on  the  defendant  to  discharge  Foulkes ;  in  obedience  to  which  order 
the  defendant  did  discharge  him.  The  plea  then  avers,  that  the  defendant  had  no 
notice  of  the  nature  of  the  plaintiff's  action,  save  as  it  appeared  from  the  habeas  corpus 
under  which  Foulkes  was  brought  up  before  Mr.  Baron  Gurney,  and  the  sheriff's 
return,  by  which  latter  document  the  sheriff  stated,  that  he  had  Foulkes  in  custody 
under  a  writ  of  ca.  sa.  to  satisfy  the  plaintiff  a  sum  of  1461.  6s.,  residue  of  1.501.  3s  7d. 
damages  in  the  .said  writ  mentioned. 

To  this  plea  there  is  a  general  demurrer ;  and  the  question  for  our  decision  is, 
whether  the  order  of  Mr.  Commissioner  Evans  affords  a  good  justitication  to  the 
defend-[370]-ant  for  his  discharge  of  Foulkes ;  and  this  depends  on  the  question, 
what  powers  were  conferred  on  the  commissioner  by  the  recent  statutes  of  5  &  6  Vict, 
c.  116,  and  7  &  8  Vict.  c.  96.  By  the  former  statute,  it  is  enacted,  (section  1),  "that 
any  person  not  being  a  trader,  or  being  a  trader  and  not  owing  debts  to  the  amount 
of  £300,  may,  after  giving  certain  notices,  present  a  petition  to  the  Court  of 
Bankruptcy,  praying  protection  from  process,  to  which  petition  is  to  be  annexed  a 
schedule  containing  a  full  statement  of  his  debts  and  assets  of  every  description." 
And  on  the  filing  of  such  petition,  the  commissioner  is  empowered  to  give  to  the 
petitioner  a  protection  from  all  process,  either  against  his  person  or  his  property,  until 
his  appearance  in  court  for  examination  at  a  day  to  be  appointed  for  that  purpose ; 
and  on  the  presentation  of  the  petition,  all  the  property  of  the  petition  becomes  vested 
in  the  official  assignee. 

The  order  so  to  be  given  is  pursuant  to  ceitain  rules  framed  under  the  authority 
of  the  act,  called  the  interim  order,  and  is  in  force  only  until  the  appearance  and 
examination  of  the  petitioner ;  but  if  the  examination  is  not  concluded  at  one  sitting, 
it  may  be  renewed  from  time  to  time  until  the  final  examination,  on  the  completion  of 
which,  if  the  commissioner  is  satisfied  of  the  truth  of  the  allegations  in  the  petition, 
and  that  the  debts  of  the  petitioner  were  not  contracted  by  any  fraud,  or  breach  of 
trust,  or  on  any  criminal  prosecution,  or  without  reasonable  prospect  of  being  able  to 
discharge  them,  or  by  reason  of  any  judgment  for  breach  of  the  revenue  laws,  or  in 
certain  enumerated  actions  of  a  criminal  nature,  including  actions  for  assault,  and  is 
also  satisfied  that  the  petitioner  has  not,  since  his  petition,  parted  with  any  of  his 
propeity,  he  may  give  the  petitioner  a  final  order  protecting  his  person  from  all  process, 
and  vesting  his  estate  in  a.ssignees  for  the  benefit  of  his  creditors. 

By  the  subsequent  statute,  7  &  8  Vict.  c.  96,  it  is  enacted,  [371]  in  section  1,  that 
the  petition  may  be  presented  without  the  notices  originally  required ;  and  by 
section  6,  it  is  declared  and  enacted,  that  any  prisoner  in  execution  on  any  judgment 
obtained  in  any  action  for  the  recovery  of  a  debt,  not  being  a  trader,  or,  being  a 
trader  and  owing  debts  under  £300,  may  be  a  petitioner  for  protection  from  process  ; 
and  every  such  petitioner,  to  whom  an  intei'im  order  shall  have  been  given,  shall  not 
only  be  protected  from  pi-ocess,  but  also  from  being  detained  in  prison  in  execution 
on  any  judgment  obtained  in  any  action  for  the  recovery  of  any  debt  mentioned  in 
the  schedule  ;  and  it  shall  be  lawful  for  the  commissioner  to  order  any  officer  having 
any  such  petitioner  in  custody  on  any  execution  on  any  such  judgment  to  discharge 
him  ;  and  such  officer  shall  not  be  liable  to  any  action  for  an  escape  by  reason  of 
his  so  doiag. 
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These  are  the  sections  of  the  two  cacts  on  which  the  present  question  mainly  turns. 

The  plaiiitiflf  arguerl,  that  they  did  not  warrant  the  order  of  the  commissioner ;  for 
that  the  only  detainer  in  execution,  which  the  interim  order  of  protection  can  reach,  is 
a  detainer  in  e.xecution  on  a  judgment  for  a  debt ;  whereas  here  the  judgment  is  a 
judgment  in  an  action  of  assault  and  false  imprisonment. 

The  defendant,  on  the  other  hand,  contended,  that  the  order  extends  to  all  sums 
mentioned  in  the  schedule  as  debts  ;  or,  if  that  is  not  so,  that,  at  all  events,  the 
defendant,  the  gaoler,  was  bound  to  obey  the  order,  whether  warranted  by  the 
statute  or  not,  as  being  an  order  made  by  a  Judge  in  a  matter  over  which  he  had 
jurisdictioTi. 

With  regard  to  the  tirst  point,  namely,  what  are  the  judgment  debts,  from 
detention  on  account  of  which  the  Legislature  meant  that  the  interim  order  should  be 
a  protection,  there  is  certainly  some  ditticulty.  Supposing  the  petition  to  be  presented 
under  the  first  statute,  by  a  party  not  in  custody,  it  is  clear  the  interim  order,  during 
its  subsistence,  would  have  been  a  protection  from  all  process  [372]  not  only  in 
actions  of  debt  and  on  contracts,  but  also  in  actions  of  tort.  It  is  equally  clear  that, 
when  the  petitioner  came  before  the  commissioner  for  e.^amination,  he  would  have 
been  unable  to  obtain  a  final  order  under  .sect.  4,  unless  he  would  satisfy  the  com- 
missioner, amongst  other  things,  that  his  debts  were  not  contracted  (which  must  mean 
that  none  of  his  debts  were  contracted)  by  reason  of  any  judgment  in,  amongst  other 
actions,  any  action  of  assault.  And  as,  in  this  case,  one  of  his  debts,  namely,  that 
which  he  owes  to  the  plaintiff,  certainly  arises  fiom  the  damages  recovered  in  an 
action  of  assault,  it  would  have  been  the  dutj'  of  the  commissioner  to  refuse  the  final 
order,  and  the  present  plaintiff'  would  have  been  entitled  to  execute  his  ca.  sa ,  the 
interim  order  being  no  longer  in  force. 

'I'he  policy,  therefore,  of  the  Legislature,  in  the  first  statute,  appears  to  have  been, 
to  relieve  the  petitioner  in  the  first  instance  from  all  apprehension  of  arrest  imme- 
diately on  his  presenting  his  petition,  and  so  giving  up  all  his  property  ;  though,  at 
the  -same  time,  if  on  a  subsequent  investigation  of  his  affairs  it  should  turn  out  that 
any  of  his  debts  were  of  a  nature  leading  to  the  inference  that  his  conduct  had  been 
criminal  or  fraudulent,  he  was  no  longer  to  be  entitled  to  his  protection.  Such  being 
the  scheme  of  the  first  act,  the  second  act,  in  the  6th  section,  extends  the  right  of 
petitioning  for  protection  from  process  to  any  prisoner  in  execution  upon  any  judg- 
ment obtained  in  any  action  for  the  recovery  of  any  debt,  and  proceeds  to  enact,  that 
the  interim  order  shall  not  only  protect  the  petitioner  from  process,  but  also  from 
being  detained  in  prison  in  execution  upon  any  judgment  obtained  in  any  action  for 
the  recovery  of  any  debt  mentioned  in  his  schedule,  and  the  commissioner  is  authorized 
to  order  the  gaoler  to  discharge  him  out  of  custody. 

The  argument  of  the  defendant  was,  that  the  Legislature  meant  by  this  6th 
section  to  declare,  (for  this  clause  is  de-[373]-claratory  as  well  as  enaetive),  that  the 
circumstance  of  the  petitioner  not  being  at  large  should  in  this  respect  make  no 
difference,  and  that,  as  he  would  have  been  tempuraril}'  protected  from  process  if  he 
had  been  at  large,  so  he  should  be  temporarily  set  at  large  if  in  conlincment. 
Though  this  reasoning  is  not  without  its  weight,  j-et,  on  the  othei'  hand,  the  words  of 
the  sixth  section  are  very  strong  indeed  in  favour  of  the  more  limited  construction 
contended  for  by  the  plaintiff.  The  enactment  is,  that  the  interim  order  shall 
protect  the  petitioner  from  being  detained  in  pri.son,  in  execution  upon  any  judgment 
obtained  in  any  action  for  recovery  of  any  debt  mentioned  in  his  schedule.  If  this 
had  been  the  only  part  of  this  section  in  which  these  words  had  occurred,  we  might, 
perhaps,  have  been  inclined  to  do  some  violence  to  the  language,  and  to  say,  that  the 
provisions  applied  to  all  sums  due  on  judgments  mentioned  in  the  schedule  as  debts. 
But,  the  same  words,  "action  for  the  recovery  of  any  debt,"  occur  in  the  beginning 
of  the  clause  ;  and  we  think,  in  that  fiist  part  of  the  clause,  they  are  cleai-iy  meant  to 
apply  exclusively  to  the  judgment  debts  recovered  in  actions  of  debt  ;  not,  perhaps, 
confining  the  meaning  of  tiiose  words  to  actions  of  debt  properl}'  so  calleil,  but 
extending  them  also  to  judgmontH  in  actions  on  contracts  for  sums  poixilarlj'  called 
debts;  certainly,  however,  excluding  the  case  of  parties  against  whom  judgment  had 
been  recovered  in  actions  of  tort.  Now,  if  this  narrower  constiuction  be  that  which 
is  to  be  adopted  in  the  early  part  of  the  section,  where  the  words  are  used  for  shew- 
ing to  what  class  of  judgment  debtors  in  execution  the  right  of  petitioning  is  given, 
it  is  very  difficult  to  say,  that  a  difierent  and   wider  sense  is  to  be  attributed  to  them 
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in  the  following  senteiu^e  of  the  same  section,  where  they  are  used  to  shew  the  debts 
against  detention  for  which  the  interim  order  is  to  be  a  protection.  The  7th,  23rd,  and 
24th  sections  of  the  second  act,  to  which  we  shall  presently  advert  for  another 
purpose,  [374]  tend  to  confirm  the  construction  contended  for  by  the  plaintiff. 
And,  on  the  whole,  if  it  were  necessary  to  decide  the  point,  we  should  probably  feel 
bound  to  say  that  the  plaintiff  was  right,  and  that  the  judgment  debt  against  Foulkes 
was  not  one  which  the  statute  intended  the  interim  order  to  affect.  It  is  not,  how- 
ever absolutely  necessary  for  us  to  come  to  any  judicial  decision  on  this  point,  inas- 
much as  we  are  of  opinion  that,  on  the  second  point,  the  argument  of  the  defendant 
is  clearly  right,  and  that,  whatever  be  the  true  construction  of  the  act,  the  defendant 
was  bound  to  obey  the  order  of  the  commissioner,  as  that  of  a  judge  acting  in  a 
matter  over  which  he  had  jurisdiction. 

The  argument  of  the  plaintifi"  was,  that  although  the  court  of  the  commissioner  is 
now  to  certain  purposes  a  court  of  record,  yet  that,  in  cases  under  the  two  statutes 
in  question,  he  is  acting  not  as  a  judge  in  discharge  of  his  ordinary  functions,  but  as  a 
party  exercising  a  special  authority  conferred  on  him  by  act  of  Parliament,  and  which 
authority  therefore  fails  altogether,  if  attempted  to  be  exercised  in  any  case  not 
strictly  within  the  terms  of  the  statute  conferring  it ;  the  power,  it  is  said,  is  only  to 
discharge  the  part}'  petitioning  from  imprisonment  on  any  such  judgment,  i.e.  look- 
ing to  the  context,  from  a  judgment  obtained  in  an  action  for  the  recovery  of  a  debt, 
and  the  commissioner,  as  to  any  judgment  obtained  in  any  other  action  than  an  action 
for  the  recovery  of  a  debt,  has  no  more  power  to  order  the  prisoner's  discharge  than 
he  would  to  order  the  discharge  of  a  party  who  had  not  petitioned.  Now,  this 
argument,  it  must  be  observed,  goes  a  great  deal  further  than  merely  to  limit  the 
quality  of  the  debts  as  to  which  the  interim  order  shall  be  available.  If  good  at 
all,  it  certainly  shews  that  the  order  will  only  be  available  to  any  such  petitioner,  i.e. 
looking  to  the  context,  to  a  petitioner  who  either  was  not  a  trader,  or  who,  being  a 
trader,  did  not  owe  so  much  as  £300,  and,  under  the  first  act,  who  [375]  had  given 
certain  notices  thereby  required.  Now,  although  the  gaoler  might  perhaps  be  able 
to  ascertain  whether  the  petitioner  was  in  his  custody  on  a  judgment  obtained  in  an 
action  of  debt,  or  an  action  of  tort,  yet  it  would  be  obviously  impossible  for 
him  to  ascertain  whether  any  prisoner  in  his  custody,  being  a  trader,  owed  debts 
exceeding  £300. 

The  argument  of  the  plaintiff  must  go  the  full  length  of  contending,  that,  if  a 
party  in  custody  in  execution  on  a  judgment  for  a  debt  should  present  a  petition, 
alleging  that  he  was  not  a  trader,  or,  being  a  trader,  that  his  debts  were  under  £300, 
and  should  obtain  an  interim  order  of  protection,  and  an  order  for  his  discharge,  the 
gaoler,  if  the  allegations  of  the  petition  are  true,  would  l)e  Iwund  to  discharge  him, 
if  false,  to  detain  him ;  and  that,  in  the  first  case,  if  he  did  not  discharge 
his  prisoner,  he  would  be  liable  to  an  action  for  false  imprisonment ;  and  in  the 
second,  if  he  did  discharge  him,  he  would  be  liable  to  an  action  for  an  escape. 
The  course  to  be  pui'sued  by  the  gaoler  is  thus  made  to  depend  on  the 
truth  or  falsehood  of  certain  allegations,  the  truth  or  falsehood  of  which  he  has  no 
means  of  ascertaining,  so  that,  without  any  default  on  his  part,  he  may  become 
liable  to  actions  to  any  amount,  and  find  himself  ruined  without  the  possibility 
of  redress.  This  appears  to  us  so  nearly  a  reductio  ad  absurdum,  that,  if  there  be 
any  construction  of  the  act  by  which  such  a  consequence  may  be  avoided,  we  feel 
bound  to  adopt  it.  Mr.  Martin,  indeed,  contended  that  there  was  no  such  absurdity 
in  the  conclusion  to  which  his  reasoning  necessarily  led,  or  at  all  events,  that,  if  it  be 
an  absurdit}',  it  is  only  an  absurdity  which  the  law  tolerates  in  many  analogous  cases ; 
and  he  referred  to  the  case  of  the  messenger,  assignees,  and  others  acting  under  com- 
missioners of  bankrupt,  all  of  whom  act  on  the  faith  of  the  adjudication,  and  who, 
except  so  far  as  more  modern  statutes  have  protected  them,  are  certainly  responsible 
for  all  they  do,  if  it  should  turn  out  that  the  party  was  er-[376]-roneously  adjudged  to 
be  a  bankrupt.  There  appears,  however,  to  us  to  be  a  clear  distinction  between  the 
two  cases.  In  the  cases  suggested  by  Mr.  Martin,  the  parties  acting  are  all 
volunteers.  They  may  act  or  not,  as  they  see  fit :  whereas,  in  the  case  before  us, 
the  defendant  has  no  choice — the  debtor  is  in  his  custody  by  the  act  of  the  law, 
and  the  gaoler  is  bound  to  keep  him,  unless  discharged  by  competent  authority.  The 
law,  therefore,  which  should  impose  on  him  the  obligation  of  acting  at  his  peril  as  to 
the  facts,  would  be  very  different  from  that  which  applies  to  the  ordinary  case  of 
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bankruptcy.  In  the  one  case  the  party  must  act — in  the  oilier  he  may  act  or  may 
abstain  from  acting  as  he  may  see  fit. 

It  only  remains,  therefore,  to  see  whether  the  language  of  the  statute  is  such  as 
to  justify  us  in  saying  that  the  Legislature  meant,  in  a  case  like  the  present,  to 
make  the  judgment  of  the  commissioner  conclusive.  Now,  construing  the  two  acts 
together,  the  petition,  it  is  to  be  observed,  must  be  accompanied  with  an  affidavit 
verifying  its  truth  ;  and  it  must  contain  a  statement  that  the  petitioner  is  not  a 
trader,  or,  if  a  trader,  that  his  debts  are  under  £300.  It  must  also  contain  a  full 
account  of  hi.s  debts,  stating  their  dates  and  nature,  with  certain  other  particulars. 
This  petition,  so  verified,  being  thus  before  the  commissioner,  the  first  statute, 
sect.  1,  enacts,  that  it  shall  thereupon  be  lawful  for  the  commis.sioner  to  give  the 
interim  order  of  protection  ;  and  the  second  statute,  that,  if  any  such  petitioner  shall 
be  in  execution  on  any  such  judgment,  it  shall  be  lawful  for  the  commissioner  to  order 
the  gaoler  to  discharge  him.  The  words,  it  must  be  observed,  are,  it  shall  be  lawful 
for  the  commissioner,  &o.  And  we  think  this  sufficiently  shews  that  the  commissioner 
is  to  act  not  ministerially,  but  judicially — he  is  to  come  to  a  decision  on  the  petition  and 
affidavits,  not,  indeed,  a  decision  as  to  whether  a  petitioner,  having  complied  with  the 
requisites  of  the  act,  shall  or  shall  not  have  his  interim  order,  or  his  ordei'  [377]  of 
dischaige,  for  to  those  he  is  in  such  case  clearly  entitled,  but  whether  ho  has  or  has 
not  done  what  the  statute  imposes  as  the  conditions  on  which  he  would  become 
entitled  to  those  privileges. 

If  the  petition  should  on  the  face  of  it  shew  that  the  petitioner  was  a  trader,  and 
it  should  appear  by  the  schedule  that  his  debts  amounted  to  £300,  it  would  certainly 
be  the  duty  of  the  commissioner  to  withhold  the  interim  order.  And  if  a  petitioner, 
being  in  custody,  should  become  entitled  to  his  interim  order,  it  would  yet  be  the 
dut}'  of  the  commissioner  to  withhold  his  order  of  discharge  in  respect  of  any  judg- 
ment, if  such  there  should  be,  not  coming  within  the  description  of  a  judgment 
obtained  in  any  action  for  the  recovery  of  any  debt  mentioned  in  the  schedule.  The 
commissioner,  it  is  true,  has  but  very  imperfect  means  of  enabling  him  to  come  to  a 
decision  in  these  matters;  nothing  but  the  petition  and  affidavit;  still  he  has  these 
documents,  and  on  these  he  must  e.x'crcise  his  judgment,  and  by  that  judgment  all 
persons  must  be  bound.  The  decision  may  be  wrong,  but  it  is  a  decision  by  the 
proper  authority,  and,  if  wrong,  comes  within  the  principle  laid  down  in  The  Marahal- 
sca  rase,  that  orders  by  a  competent  authority,  though  made  inverse  ordine,  are  a 
protection  to  those  who  act  under  them. 

The  correctness  of  this  view  of  the  statute  seems  to  us  to  be  strongly  confirmed 
by  some  subsequent  clauses.  Section  7  enacts,  that,  when  any  petitioner  is  a  person 
in  execution,  and  not  entitled  to  his  discharge  under  section  fi,  the  commissioner  may 
by  warrant  cause  him  to  be  brought  up  for  examination.  This  shews  that  the  com- 
missioner is,  on  the  facts  before  him,  to  decide  whether  the  execution  is  or  is  not  one 
in  respect  of  which  the  petitioner  is  entitled  to  a  discharge,  and  he  is  to  act  accoid- 
ingly.  Again,  after  the  final  examination,  the  commissioner  is,  by  sect.  23,  to  order 
the  petitioner  to  be  discharged  from  custody,  in  respect  of  all  debts  to  which  the 
final  order  shall  extend,  [378]  i  c.  all  debts  whatever,  except  those  which  the  com- 
missioner shall  decide  to  come  within  the  exceptions  contained  in  sect.  24.  Now  hero 
it  is  quite  clear  the  commissioner  was  intended  to  exercise  functions  strictly  judicial, 
and  no  one  can  doubt  but  that  in's  adjudication  as  to  the  final  order  is  al)solutely 
conclusive  ;  and  it  appears  to  us,  independently  of  all  other  considerations,  to  the  last 
degree  improbable  that  the  Legislature  meant  to  give  to  one  class  of  the  commi.s- 
sioner's  acts  a  character  and  efiect  dift'erent  from  that  which  is  given  to  the  others  ; 
to  compel  thinl  persons  to  obey  tho  final  adjudication,  and  to  protect  them  in  that 
obedience,  but  in  the  meantime  to  leave  them  to  act  at  their  peril  as  to  intermediate 
proceedings. 

The  provisions  referred  to  in  the  argument,  at  the  latter  part  of  sect.  24,  whereby 
the  commissioner  is  directed  to  remand  to  custody  any  person  who,  on  his  examina- 
tion, shall  turn  out  to  have  been  erroneously  discharged  under  sect.  6,  tends  strongly 
to  confirm  us  in  the  view  we  have  taken  of  the  statutes.  On  these  grounds,  therefore, 
being  strongly  inclined  to  go  along  with  tho  plaintiff  in  his  first  proposition,  namely, 
that  his  debt  was  not  one  from  which  Fo\ilkcs  ought  to  have  been  discharged  by  the 
commissioner,  we  yet  think  that  ho  has  no  right  of  action  against  the  defendant,  ho 
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hiiviiig  only  obeyed  the  order  of  a  Judge  in  a  matter  ovei'  which  he  had  jurisdiction ; 
and  our  judgment  must,  therefore,  be  for  the  defendant. 
Judgment  for  the  defendant. 


[379]  Phillips  ii.  Warren.  June  18,  1845. — The  acceptor  of  a  bill  of  exchange, 
on  its  presentation  to  him  when  due,  did  not  take  it  up  ;  but  afterwards,  on  the 
same  day,  a  person  unknown  called  at  the  bankers'  where  it  lay,  and  paid  the 
amount,  and  received  back  the  bill,  with  a  general  receipt  indorsed  upon  it.  In 
an  action  by  the  indorsee  against  the  acceptor,  the  bill  was  produced  by  the 
plaintifl",  bearing  that  receipt: — Held,  no  evidence  of  payment  of  the  bill  by  the 
acceptor. 

[S.  C.  14  L.  J.  Ex.  280;  9  Jur.  'J30.     Kef  erred  to,  Embiricos  v.  Anglo- Austrian  Bank, 

[1905]  1  K.  B.  681.] 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange  for  £20, 
dated  1st  March,  184.3,  drawn  by  W.  Palmer,  payable  three  months  after  date,  and 
indorsed  by  him  to  the  plaintiff. 

The  defendant  pleaded,  (amongst  other  things),  first,  that  he  the  defendant  paid 
the  bill  on  the  day  when  it  became  due,  and  that  it  was  indorsed  by  Palmer  to  the 
plaintiff  after  it  became  due ;  secondly,  that  the  defendant  paid  the  bill  when  it 
became  due,  and  that  it  was  afterwards  put  into  circulation,  and  so  required  a  new 
stamp.  The  replications  to  these  pleas  denied  the  payment  as  alleged.  At  the  trial, 
before  Lord  Denman,  C.  J.,  at  the  last  assizes  for  Surrey,  the  evidence  given  in 
support  of  the  allegation  of  payment  in  the  pleas  was  as  follows : — On  the  morning 
of  the  day  when  the  bill  became  due,  Messrs.  Barclay  ife  Co.,  the  bankers,  being  then 
the  holders  of  it,  the  bill  was  in  due  course  presented  to  the  defendant  for  payment, 
but  was  not  then  taken  up  by  him.  On  the  afternoon  of  the  same  day,  a  person 
called  at  Messrs.  Barclay's,  and  paid  the  amount  of  the  bill  to  one  of  the  clerks,  who 
indorsed  a  general  receipt  on  the  back  of  the  bill,  and  handed  it  back  to  him.  The 
clerk  did  not  know  this  person,  nor  was  there  any  evidence  to  shew  who  he  was. 
The  defendant  had  not  any  account  with  Barclay  &  Co.  The  bill  was  produced  at 
the  trial  by  the  plaintifl'.  The  learned  Judge  thought  there  was  no  evidence  of 
payment  by  the  acceptor,  and,  under  his  direction,  the  plaintiff  had  a  verdict. 

In  Easter  Term,  Montagu  Chambers  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection,  relying  on  Scholctj  v.  IValshy  (Peake,  N.  P.  C.  34)  as  an 
authority  that  the  receipt  was  [380]  prima  facie  evidence  of  payment  of  the  bill  by 
the  acceptor. 

Byles,  Serjt.,  now  shewed  cause.  The  mere  receipt  indorsed  on  the  bill  can  be 
no  evidence  whatever  of  payment  of  the  bill  by  the  acceptor :  more  especially  under 
the  circumstances  which  were  proved  in  the  present  case,  that  payment  of  the  bill 
had  previously,  on  the  same  day,  been  refused  by  the  acceptor,  and  that  it  came  out 
of  the  hands  of  the  plaintiff  at  the  trial.  [Alderson,  B.  Why  may  not  he  have  been 
the  party  who  paid  iti]  It  is  quite  possible,  and  even  probable,  that  he  was.  If  the 
acceptor  had  paid  it,  surely  the  bill  would  have  been  in  his  possession. 

Montagu  Chambers,  contra.  Scholey  v.  WaJsby  is  an  authority  expressly  in  point, 
that  the  receipt  indorsed  on  the  bill  is  prima  facie  evidence  of  payment  by  the 
acceptor,  and  that  it  is  not  evidence  of  payment  by  the  drawer,  although  it  be 
produced  by  him  at  the  trial.  That  case  appears  to  be  recognized  in  Gmvos  v.  Key 
(3  B.  &  Adol.  318).  Here  no  evidence  was  given  to  repel  the  presumption  in  favour 
of  the  acceptor,  arising  out  of  the  payment  of  the  bill  on  the  very  day  when  it  became 
due,  and  the  receipt  given  for  it. 

Alderson,  B.  It  is  sufficient  to  say,  with  respect  to  the  case  of  Sclioley  v.  IValshy, 
that  the  doctrine  of  Lord  Kenyon  in  that  ease  certainly  ought  not  to  be  carried  any 
further.  But  in  the  present  case  there  are  circumstances  to  shew  that  the  acceptor 
did  not  pay  this  bill.  The  receipt  of  itself  shewed  nothing,  until  it  was  explained  ; 
and  therefore  the  bankers'  clerk  was  called,  who  stated,  that,  on  the  afternoon  of  the 
day  when  the  bill  became  due,  he  gave  the  receipt  to  a  person  whom  he  did  not  know. 
This,  coupled  with  the  fact  that  the  acceptor  had  previously,  on  [381]  the  same  day, 
refused  payment  of  the  bill,  appears  to  be  reasonable  evidence  of  his  not  having  been 
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the  person  who  paid  it.  It  seems  to  me  that  the  verdict  was  right  upon  the  evidence, 
as  it  was  presented  to  the  jury. 

KoLFE,  B.  I  am  of  the  same  opinion.  I  own  I  do  not  very  well  understand  the 
case  of  Sclwlei/  v.  JFaJshy.  No  doubt,  under  some  circumstances,  the  receipt  on  the 
back  of  the  bill  may  be  evidence  of  payment  by  the  acceptor,  although  it  is  more  likely 
to  ha\e  been  paid  by  some  other  party,  because,  if  paid  by  the  acceptoi',  it  would 
naturally  have  been  in  bis  possession. 

Rule  discharged. 


Jacklin  v.  Fytche  and  Another.  June  19,  18-1-5. — A  notice  of  action  to  justices, 
under  the  24  Geo.  2,  c.  4-1,  stated  the  cause  of  action  thus  : — "  For  that  you,  on 
the  10th  day  of  May,  1844,  with  force  and  arms,  caused  an  assault  to  be  made 
upon  me,  and  then  caused  me  to  be  beaten,  &c.,  and  to  be  forced  and  compelled 
to  go  along  divers  public  streets  and  roads,  &c.,  to  a  certain  prison,  to  wit, 
at  Louth,  in  &c.,  and  to  be  unlawfully  imprisoned  and  kept  in  prison  there,  for 
forty  days  then  next  following."  &e.  At  the  trial,  the  proof  was  confined  to  the 
imprisonment  in  the  gaol  at  Louth,  under  an  invalid  warrant  of  the  defendants : 
— Held,  that  the  notice  sufficiently  stated  the  place  of  the  injury,  so  as  to  enable 
the  plaintiff  to  recover  in  respect  of  such  imprisonment. 

[S.  C.  15  L.  J.  Ex.  102.     Referred  to,  Mmhkii  v.  Kensington  Vestry,  [1892] 

1  Q.  B.  614.] 

Trespass  against  the  defendants,  two  justices  of  the  peace  acting  for  the  parts  of 
Lindsey,  in  the  county  of  Lincoln,  for  assaalt  and  false  imprisonment.  Plea,  not  guilty, 
by  statute.  At  the  trial,  before  Tindal,  C.  J.,  at  the  last  Lincoln  Assizes,  the  plaintiff 
proved  a  notice  of  action  to  the  defendants  in  the  following  terms  : — 

"  To  John  Fytche,  Esquire,  and  William  Teale  Welfitt,  Esquire,  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  parts  of  Lindsey,  in  the  county  of  Lincoln,  and  to 
each  of  you. 

"I,  William  Jacklin,  of  Claythorpe,  in  the  county  of  Lincoln,  labourer,  do  hereby, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  give  you  and 
each  of  [382]  you  notice,  that  I  shall,  by  my  attorney,  Mr.  Christopher  Ingoldliy 
the  younger,  of  Louth,  in  the  said  county  of  Lincoln,  gentleman,  at  or  soon  after  the 
expiration  of  one  calendar  month  from  your  being  seived  with  this  notice,  cause  a 
writ  of  summons  to  be  sued  out  of  her  Majesty's  Court  of  Exchequer  of  Pleas,  at 
Westminster,  against  you  at  my  suit,  and  proceed  thereupon  according  to  law  ;  for 
that  j'ou,  on  the  tenth  day  of  May,  in  the  year  of  our  Lord  1844,  with  force  and 
arras,  caused  an  assault  to  be  made  upon  me,  and  then  caused  me  to  be  beaten,  seized, 
and  laid  hold  of,  and  to  be  forced  and  compelled  to  go  into,  along,  and  through  divers 
public  streets  and  roads,  to  a  certain  prison,  to  wit,  at  Louth,  in  the  said  parts,  and 
to  be  unlawfully  imprisoned  and  kept  and  detained  in  prison  there,  in  a  dark  and 
unwholesome  place  there,  without  any  reasonable  or  justifiable  cause  whatever,  for  a 
long  space  of  time,  to  wit,  for  the  space  of  forty  days  then  next  following,  contrary 
to  the  laws  and  customs  of  this  realm,  and  against  the  will  of  me  the  said  William 
Jacklin,"  itc.  &c. 

bis 
"William   x  Jacklin, 
mark 
of  the  parish  of  Claythorpe,  in  the  parts 
and  county  aforesaid." 

All  that  appeared  in  evidence  was,  that  on  the  10th  of  May,  1844,  the  plaintiff 
was  delivered  into  the  custody  of  the  gaoler  of  the  house  of  correction  at  Louth, 
upon  a  warrant  of  commitment  for  two  calendar  months  to  hard  labour,  signed 
by  the  defendants,  under  the  Master  and  Servant  Act,  4  Geo.  4,  c.  34,  which  wivs 
admitted  to  be  invalid.  A  habeas  corpus  was  subsequently  obfeiined  on  behalf  of  the 
plaintiff,  and  he  was  discharged  by  order  of  the  Court  of  Queen's  Bench  on  the  12th 
of  June. 
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It  was  objected  for  the  defendants,  that  the  notice  of  action  was  insufficient, 
inasmuch  as  no  place  was  alleged  [383]  with  respect  to  the  assault  and  original 
imprisonment ;  and  Martin  v.  Upcher  (3  Q.  B.  662  ;  2  G.  &  D.  716)  and  Breese  v.  Jerdein 
{i  Q.  B.  585  ;  2  G.  &.  D.  720,  n.)  were  cited.  The  Lord  Chief  Justice  reserved  the 
point,  and  the  plaintiff  had  a  verdict,  damages  £12. 

In  last  Easter  Term,  Clarke,  Serjt.,  obtained  a  rule  nisi,  pursuant  to  leave  reserved 
for  that  purpose  at  the  trial,  to  enter  a  nonsuit. 

Whitehurst  (with  whom  was  Willmore)  now  shewed  cause.  This  notice  was 
sufficient.  The  present  case  is  quite  distinguishable  from  those  of  Martins  v.  Upcher 
and  Breese  v.  Jerdein.  Here  the  plaintiffs  evidence  was  altogether  confined,  in  order 
to  avoid  any  objection  of  this  kind,  to  the  imprisonment  at  Louth,  as  to  which  place 
is  alleged  in  the  notice.  But  it  can  hardly  be  that  any  allegation  of  place  is  necessary 
in  such  a  document.  The  justices  must  be  cognizant  of  what  the  complaint  is. 
[Parke,  B.  Not  necessarily.]  The  place  of  the  trespass  surely  lies  as  much  within 
their  knowledge  as  the  plaintift's.  But  however  this  be,  the  cases  cited  are  altogether 
distinguishable.  In  Martins  v.  Upcher,  no  place  whate\^er  was  mentioned,  and  there- 
foi'e  there  was  no  limitation  as  to  the  space  to  which  the  proof  might  extend.  With 
respect  to  the  case  of  Breese  v.  Jerdein,  there  is  some  discrepancy  in  the  several  reports 
of  that  case.  According  to  the  report  in  the  Law  Journal  (12  Law  J.,  (X.  S.),  Q.  B., 
234),  the  only  objection  to  the  notice  at  the  trial  would  appear  to  have  been,  that  it 
did  not  designate  the  form  of  the  action  intended  to  be  brought ;  though  it  was 
decided  on  the  giound  that  there  was  no  proper  allegation  of  time  and  place.  There 
the  notice  was  for  having  caused  the  plaintift',  on  the  27th  of  May  last  past,  "to  be 
apprehended  and  detained  in  custody  without  [384]  any  reasonable  or  probable  cause 
whatsoever,  for  the  space  of  three  hours  then  next  following,  and  having  afterwards 
caused  him  to  be  unlawfully  committed  to  a  certain  common  prison  called  the  Compter, 
in  the  city  of  London,  and  to  be  there  imprisoned,  &c.,  for  a  further  space  of  time,  to 
wit,  the  space  of  twelve  hours  then  next  following."  No  place,  therefore,  was 
mentioned,  except  the  Compter  in  the  city  of  London  ;  and  it  appeared  in  evidence 
that  the  only  defendant  entitled  to  notice  of  action  did  not  go  into  the  city  at  all. 
He  had,  therefore,  no  notice  of  any  place  as  to  the  trespasses  committed  by  him. 
Jones  V.  NieltoUs  (13  M.  &  W.  361)  is  an  authority  for  the  plaintiff.  There  the  notice 
stated  the  cause  of  action  to  be  for  trespass  and  false  imprisonment,  "by  arresting  and 
imprisoning  the  plaintiff  at  St.  Asaph,  in  the  county  of  Flint,  on  Tuesday  the  30th 
day  of  January  last,  on  a  charge  of  felony,  and  taking  him  thence  in  custody  to 
Denbigh,  in  the  county  of  Denbigh,  and  for  detaining  him  in  such  custody  upon  such 
charge  for  twelve  hours  or  thereabouts,  and  also  for  causing  him  to  be  taken  before 
certain  justices  of  the  peace,  at  Denbigh  aforesaid,  on  the  31st  day  of  the  said  month 
of  January,  on  the  said  charge  of  felony  : "  and  it  was  held,  that  this  notice  sufficiently 
alleged  the  time  of  the  seveial  trespasses  complained  of.  These  notices  are  not  to  be 
construed  according  to  the  strict  rules  of  pleading,  but  as  they  would  reasonably  be 
understood  by  those  to  whom  they  are  addressed.  He  was  then  stopped  by  the 
Court,  who  called  upon 

Clarke,  Serjt.,  and  Macaulay,  in  support  of  the  rule.  This  notice  was  not  sufficient 
to  satisfy  the  meaning  and  spirit  of  the  stat.  24  Geo.  2,  c.  44,  which  requires  that  no 
writ,  &c.  shall  be  served  on  any  justice  of  the  peace  for  anything  by  him  done  in  the 
execution  of  his  office,  until  notice  in  writing  of  such  intended  writ  or  process  shall 
[385]  have  been  delivered  to  him  one  calendar  month  before,  "  in  which  notice  shall 
be  clearly  and  explicitly  contained  the  cause  of  action  which  such  party  hath,  or 
claimeth  \o  have,  against  such  justice  of  the  peace."  Now  it  is  clear,  on  the  authority 
of  Martins  v.  Upcher,  that  all  the  other  trespasses  alleged  in  this  notice,  except  the 
imprisonment  at  Louth,  are  insufficiently  stated,  and  the  plaintiff  cannot  recover  in 
respect  of  them.  Then,  what  information  is  given  to  the  justices,  by  a  statement  that 
on  a  certain  day  they  caused  the  plaintiff"  to  be  imprisoned  in  the  common  prison  of 
the  county,  to  which  they  commit  all  offenders  ?  No  doubt,  in  all  cases,  the  justices 
may  inform  themselves  by  inquiry  ;  but  the  statute  requires  a  notice  which  in  itself 
shall  give  them  all  reasonable  information.  [Parke,  B.  What  further  information 
could  "the  plaintiff'  have  given  "?]  He  might  at  all  events  have  said  that  the  defendants 
committed  him  to  the  house  of  correction  on  that  day.  [Parke,  B.  Does  he  not  say 
so?]  No;  it  is  an  imprisonment  for  eveiy  day  that  he  remains  there,  and  this 
allegation  would  be  proved,  if  he  had  been  committed  a  mouth  before.     [Alderson,  B. 
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You  ma}'  iit  all  events  read  the  previous  part  of  the  notice,  which  contains  no  allega- 
tion of  place,  in  order  to  see  the  meaning  of  that  which  does.  Now,  looking  at  the 
whole,  can  anybody  doubt  that  this  notice  gives  all  reasonable  infoiniation  ?  In 
Martins  v.  Upcher,  the  notice  did  not  tell  the  justice  what  act  of  his  life  was  complained 
of,  on  what  day  it  happened,  or  in  what  part  of  Norfolk.]  So  here,  it  is  not  pretended 
that  the  justices  exercised  their  functions  at  Louth,  but  only  that  the  prison  is  there : 
this  statement  gives  them  no  information  as  to  the  act  they  have  done.  The  notice 
should  gi\e  the  justices  full  information  of  all  that  part  of  the  trespass  in  which  they 
were  personally  concerned  ;  it  should  therefore  show  where  they  were  when  they 
acted.  The  very  complaint  may  be,  that  the  justices  committed  the  party  too  far 
from  the  boiuidarv  of  the  county.  [Aldcrson,  15.  The  act  of  Parliament  does  [386] 
not  require  the  part)'  to  give  notice  of  the  illegality,  but  only  to  the  injury.  Parke,  B. 
He  is  only  to  state  clearly  and  explicitly  the  cause  of  action.]  The  commitment  may 
be  a  trespass  at  A.  and  not  at  B.  [Aldcrson,  B  But  the  plaintiff'  is  not  bound  to 
tell  the  defendants  more  than  that  they  unlawfully  imprisoned  him,  and  when  and 
where  they  did  so.]  If  the  justices  have  to  make  inquiry,  of  course  they  can  thereby 
inform  themselves  as  to  the  fact  in  every  case ;  the  requisition  of  the  statute,  there- 
fore, must  mean  more  than  that.  [Kolfe,  B.  I  take  Martins  v.  Uprhcr  to  be  an 
authority  only  that  the  party  must  give  time  and  place  as  far  as  he  reasonably  can. 
I  can  conceive  cases  where  he  cannot  give  place.  Parke,  B.  Here,  however,  he  does.] 
But  the  allegation  of  place  would  be  satisKed,  if  the  defendants  had  committed  the 
plaintiff  long  before  the  day  stated. 

Pakke,  B.  This  rule  must  be  discharged.  The  plaintift''s  cause  of  action  is,  that 
he  has  been  assaulted  and  imprisoned  by  the  defendants  :  that  cause  of  action  he 
must  describe  with  convenient  certainty.  According  to  the  case  of  Marlins  v.  Upcher, 
the  first  part  of  the  trespass  is  not  described  with  convenient  certainty  ;  but  the 
imprisonment  at  Louth  is.  If  the  defendants  had  read  the  case  of  Mtiitins  v.  Upcher, 
they  would  know  that  there  was  here  quite  a  sufficient  description  of  the  imprisonment 
at  Louth.  Breese  v.  Jerdein  is  in  truth  an  authority  for  the  plaintiff";  for  there  the 
same  objection  existed  as  to  the  city  policeman,  Bradley,  and  was  given  up  upon  the 
aigument  (see  4  Q.  B.  586,  note). 

Aluerson,  B.  I  am  of  the  same  opinion.  The  fallacy  of  the  argument  for  the 
defendants  is,  that  it  supposes  it  to  be  necessary  for  the  plaintiff'  to  state  how  the  act 
was  [387]  illegal,  whereas  it  is  only  necessary  to  state  that  the  defendants  did  an 
illegal  act,  and  that  it  was  an  injury  to  the  plaintifli'. 

KoLFE,  B.  If  the  case  of  Marlins  v.  Upicher  be  admitted  to  be  good  law,  it  docs 
not  necessarily  follow  that  the  first  part  of  this  notice  is  bad  ;  because  there  no  place 
was  mentioned  ;  it  was  left  in  this  respect  in  perfect  araljiguity.  Here  I  should  say  that 
it  is  the  description  of  one  continued  act,  concluding  with  the  imprisonment  at  Louth. 
I  doubt  very  much,  therefore,  whether  even  that  part  of  the  statement  is  not  sufficient. 

Pakke,  B.  I  am  very  much  disposed  to  concur  with  my  brother  Uolfe  in  that 
opinion  ;  but  it  is  not  necessary  to  decide  that,  because  the  evidence  was  confined  to 
the  imprisonment  at  Louth. 

Kule  discharged. 

HoYLKS  V.  Blore.  June  19,  1845. — The  defendant,  an  insolvent  dcl)tor,  inserted 
the  plaintiff  as  a  creditor  in  his  schedule,  but,  by  mistake  and  without  fraud, 
stated  the  debt  to  be  £3,  whereas  in  fact  it  was  X7  : — Held,  that,  inasmuch  as 
the  creditor  was  thereby  deprived  of  the  benefit  of  the  notice  to  be  given  to 
creditors  for  £5  anil  upwards,  under  the  71st  section  of  the  Insolvent  Debtors' 
Act,  1  &  2  Vict.  c.  110,  this  was  not  a  case  within  the  protection  of  the  93nl 
section,  and  the  defendant's  discharge  under  the  act  was  no  bar  to  an  action  for 
this  debt. 

[S.  C.  15  L.  J.  Ex.  28.] 

Debt,  ill  the  sum  of  71.  13s.  8d.,  for  washing,  &c.  The  particulars  of  demand 
claimed  the  same  sum.  Plea,  that,  liy  an  order  of  the  Court  for  the  Relief  of  Insolvent 
Debtors,  the  defendant,  being  then  an  insolvent  debtor  in  actual  custody,  X'c,  was, 
on  itc,  duly  discharged,  accoidiug  to  the  stat.  1  ife  2  Vict.  c.  1 10,  of  and  from  the  .said 
several  premises  and  c.'uiscs  of  action  in  the  declaration  iiiciitioiied,  &u.     Koplicatioii, 
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traversing  the  discharge  as  alleged,  and  issue  thereou.  At  the  trial,  before  the 
assessor  to  the  under-sheiift'  of  Middlesex,  the  defendant's  [388]  discharge  under  the 
Insolvent  Debtors'  Act  was  proved ;  but  it  appeared  that  the  plaintiff  was  inserted 
in  his  schedule  by  a  wrong  name,  as  "  Mrs.  Isles,"  and  the  amount  of  her  debt  was 
stated  as  £3,  instead  of  71.  13s.  8d.  It  was  not  shewn  that  any  notice  was  given  to 
the  plaintiff  under  the  71st  section  of  the  Insolvent  Debtors'  Act,  1  &  2  Vict.  c.  llO.(a) 
The  learned  assessor  left  it  to  the  jury  to  say,  whether  this  mis-statement  in  the 
schedule  was  by  fraud  or  by  mistake ;  and  read  over  to  them  the  93rd  section  of  the 
act.(a)  The  jury  found  that  it  was  a  mistake,  and  without  fraud  ;  and  the  verdict 
was  thereupon,  under  the  direction  of  the  assessor,  entered  for  the  plaintiff  with  leave 
to  the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  him. 

F.  V.  Lee  having  obtained  a  rule  nisi  accordingly, 

Thomas  shewed  cause. (i)  The  71st  section  of  the  act  [389]  expressly  requires 
notice  to  be  given  of  the  vesting  order,  the  filing  of  the  schedule,  and  the  time  and 
place  appointed  for  the  insolvent  to  be  brought  up,  to  all  creditors  whose  debts  amount 
to  £5  ;  and  nothing  can  cure  the  want  of  that  notice  to  the  creditors.  [Parke,  B. 
That  is,  to  all  persons  who  are  inserted  in  the  schedule  as  creditors  to  the  amount  of 
.£5 ;  but  if,  by  mistake,  the  insolvent  inserts  a  party  as  a  creditor  for  less  than  £5, 
is  he  to  be  prejudiced  by  the  want  of  notice  to  that  creditor?]  The  creditor  has  no 
power  of  coming  and  setting  the  mistake  right  on  the  hearing,  unless  he  have  such 
notice.  But  further,  this  is  not  a  case  within  the  93rd  section.  That  applies  only 
where,  by  mistake,  the  debt  is  specified  in  the  schedule  at  an  amount  which  is  not 
exactly  the  actual  amount;  but  the  stating  a  debt  of  71.  13s.  8d.  at  an  amount  so 
much  less  than  the  actual  amount  as  £3,  is  such  "  culpable  negligence,"  as  takes  the 
case  out  of  the  jurisdiction  of  that  section.  [Parke,  B.  If  so,  ought  there  not  to  be 
a  new  trial  1  Because  it  was  not  left  to  the  jury  whether  there  had  been  culpable 
negligence,  but  only  whether  it  was  a  case  of  fraud  or  of  mistake.  You  say  that  the 
provisions  of  the  93rd  section  apply  only  where  the  mistake  is  to  a  slight  amount ;  but 
that  if  it  be  so  large  as  this,  that  section  shews  there  is  no  protection  at  all.]  Yes, 
for  it  can  only  arise  from  gross  and  culpable  negligence. 

F.  V.  Lee,  contra.  The  only  matter  in  issue  here  is,  whether  the  defendant  was 
discharged  under  the  act,  as  to  the  causes  of  action  in  the  declaration  mentioned  ;  and 
there  are  authorities  to  shew,  that  a  misdescription  of  the  debt,  or  of  the  creditor  in 
the  .schedule,  which  is  not  intended  or  calculated  to  mislead,  is  not  sufficient  to  prevent 
the  operation  of  the  act :  Forman  v.  Dreiv  (4  B.  &  C.  15  ;  6  D.  &  K.  75),  Reeves  v. 
[390]  Lambert  (4  B.  &  C.  214),  Nias  v.  NicMson  (2  C.  &  P.  120;  Ry.  &  M.  322), 
Boi/dell  V.  Chainpneys  (2  M.  &  W.  433),  Jems  v.  Jones  (4  Dowl.  P.  C.  610),  Sharpe  v. 
Gyc  (4  C.  &  P.  311).  If  there  be  any  irregularity  as  to  the  notice  to  the  creditors, 
they  may  apply  to^the  Insolvent  Debtors'  Court  to  set  aside  the  adjudication,  but  it 
cannot  avoid  the  prisoner's  discharge.  [Parke,  B.  The  case  resolves  itself  into  a 
question  of  law,  whether,  where  the  difference  in  the  amount  of  the  actual  debt,  and 
of  the  sum  stated  in  the  schedule,  is  so  great  as  this,  the  party  is  entitled  to  the 

(a)  Sect.  71  enacts,  that  the  Court  for  the  relief  of  Insolvent  Debtors  shall  cause 
notice  of  the  making  every  such  vesting  order  as  aforesaid,  and  the  filing  of  every  such 
schedule,  and  of  the  time  and  place  so  as  aforesaid  appointed  for  such  piisoner  to  be 
brought  up,  to  be  given,  by  such  means  as  the  said  Court  shall  direct,  to  the  creditor 
or  creditors  at  whose  suit  any  such  prisoner  shall  be  detained  in  custody,  or  the 
attorney  or  agent  of  such  creditor  or  creditors,  and  to  the  other  creditors  named  in 
the  schedule  of  such  prisoner,  and  resident  within  the  United  Kingdom,  and  whose 
debts  shall  amount  to  the  sum  of  51.,  and  to  be  inserted  in  the  Loiulon  Gazette,  &c. 

Sect.  93,  after  reciting,  that  it  may  sometimes  happen  that  a  debt  of,  or  claim  upon 
or  balance  due  from  such  prisoner  as  aforesaid,  may  be  specified  in  his  schedule  at  an 
amount  which  is  not  exactly  the  actual  amount  thereof,  without  any  culpable  negli- 
gence, or  fraud  or  evil  intention,  on  the  part  of  such  prisoner,  enacts,  that  in  such  case 
the  prisoner  shall  be  entitled  to  all  the  benefit  and  protection  of  the  act,  and  the 
creditor  in  that  behalf  shall  be  entitled  to  the  benefit  of  all  the  provisions  made  for 
creditors  by  the  act,  in  lespect  of  the  actual  amount  of  such  debt,  claim,  or  balance, 
and  neither  more  nor  less  than  the  same,  to  all  intents  and  purposes,  such  error  in 
the  schedule  notwithstanding. 

(i)  June  10,  before  Parke,  B.,  sitting  alone. 
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benefit  of  the  act  at  all.     I  take  the  question  to  have  been  left  to  the  jury  in  the  terms 
of  the  93rd  section.] 

Cur.  ;ulv.  vult. 

Parke,  B.,  now  delivered  his  judgment.  This  case  was  argued  before  me,  a  few 
days  ago,  in  the  Exchequer  Chamber,  by  Mr.  Valentine  Lee  and  Mr.  Thomas.  It  was 
an  action  tried  before  Mr.  Kennedy,  as  assessor  to  the  shcrift'  of  Middlesex.  The 
defendant  pleaded  his  discharge  iindei-  the  1  &  2  Vict.  e.  1 10.  On  the  trial,  it  appeared 
that  the  defendant  had  been  discharged,  having  described  in  his  schedule,  the  debt  as 
£3,  which  wiis  really  71.  13s.  8d.  ;  and  the  creditor,  the  plaintiff,  whose  name  was 
Hovles,  a.s  Mrs.  Isles.  On  the  objection  being  taken,  that  the  description,  both  of  the 
creditor  and  of  the  amount  of  the  debt,  was  wrong,  and  the  defendant  not  entitled 
to  his  discharge,  the  learned  assessor  directed  a  verdict  for  the  plaintiff  ;  having  first 
left  to  the  jury  the  question,  whether  the  description  was  fraudulently  made,  which 
the  jury  found  in  the  negative,  and  then  reserved  to  the  defendant  liberty  to  move 
to  enter  a  verdict  or  a  nonsuit. 

I  regret  that  I  should  have  to  decide  the  point  raised  in  this  case,  as  it  is  one  of 
some  novelty,  and  should  have  wi.shed  it  to  have  been  argued  in  the  full  court ;  but 
the  [391]  sura  in  dispute  is  so  small,  that  I  am  unwilling  to  put  the  parties  to  further 
expense. 

Upon  consideration  of  the  clauses  in  the  act,  and  the  several  decided  cases  on 
former  insolvent  acts,  it  appears  to  me  that  the  learned  assessor  was  right,  and  that 
the  verdict  ought  not  to  be  disturbed. 

The  description  of  the  creditor,  and  of  the  amount  of  the  debt,  do  not  seem  to 
stand  cntiiely  upon  the  same  footing.  With  respect  to  the  former,  the  question  usually 
left  to  the  jury  h;is  been,  whether  the  description  was  made  with  intent  to  mislead, 
and  would  have  the  effect  of  misleading,  the  creditor  who  might  look  at  the  schedule. 
In  similar  cases,  under  1  Geo.  4,  c.  119,  (Fornmn  v.  Drew  (4  B  &  C.  15),  IVoodv. 
Jewell  (id.  20)),  this  was  done,  and  I  believe  eommonly.since.  Whether,  if  the  descrip- 
tion, though  not  fraudulent,  was  such  as  was  calculated  to  mislead,  the  defendant  would 
be  discharged,  it  is  unnecessary  to  inquire,  for  my  judgment  does  not  proceed  on  any 
misdescription  of  the  name. 

With  respect  to  the  description  of  the  amount  of  the  debt,  the  93rd  section  (which 
corresponds  with  the  63rd  of  the  7th  of  Geo.  4,  c.  57),  appears  to  me  to  explain  the 
intention  of  the  legislature.  That  section  provides,  that  in  cases  where  the  amount 
specified  is  not  exactly  the  amount  of  the  true  debt,  the  prisoner  shall  be  entitled  to 
the  benefit  of  the  act,  where  the  mistake  has  been  made  without  any  culpable  negligence, 
fraud,  or  evil  intention.  In  Framplini  v.  Champney.i,  reported  in  3  Jurist,  1170,  the 
Court  of  Queen's  Bench  held,  that  the  corresponding  section  of  the  7  Geo  4,  c.  57, 
should  be  incorporated  with  the  40th,  which  directs  the  schedule  to  contain  a  true 
account ;  and  consequently,  if  there  be  an  error  answering  the  description  of  error  in 
the  93rd  .section,  it  will  not  affect  the  discharge,  unless  there  be  negligence,  fraud,  or 
evil  inten-[392]tion.  But,  if  the  sum  specified,  instead  of  not  being  exactly  the  true 
amount,  is  less  than  half  that  amount,  or  is  much  below  £5,  and  the  real  debt  above 
it,  and  the  difference  is  so  great  that  it  removes  the  creditor  from  a  class  entitled  to 
special  notice  to  one  not  entitled,  does  the  .section  apply  1  It  seems  to  me  that  it 
does  not;  and  that,  if  there  is  such  an  error  in  the  description,  which  so  materially 
alters  the  condition  of  the  creditor,  the  statute  does  not  permit  the  adjudication  to 
operate  as  a  discharge,  even  though  there  may  have  been  no  fraud,  culpable  negligence, 
or  ill  intention.  To  decide  otherwise  would  be  to  deprive  those  words,  descriptive  of 
the  degree  of  error,  of  all  etl'ect ;  and  it  must  be  presinned  that  the  legislature  inserted 
them  advisedly,  and  did  not  mean  to  make  all  errors  immaterial.  What  the  precise 
limits  of  error  are,  be^'ond  which  the  mistake  shall  be  fatal,  it  may  be  difiicult  to 
define  accurately  :  but  there  is  no  ditliculty  in  saying,  that,  where  the  debt  is  by 
mistake  removed  from  one  class,  for  which  a  special  notice  is  i-equired  to  each  creditor, 
to  one  in  which  it  is  not,  the  case  is  not  within  the  protection  of  the  schedule,  and 
consequently,  however  innocently  made,  the  defendant  is  not  to  be  discharged. 

Mr.  Keiuiedy  w.as  therefore,  I  think,  right  in  holding  that,  in  this  case,  though 
there  wjis  no  fraud,  negligence,  or  ill  intention  (for  those  circumstances  I  must  consider 
as  having  been  found  by  the  jury),  the  plaintiff  was  entitled  to  recover. 

Kule  discharged. 
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[393]  The  Mayor,  Aldermen,  and  Burgesses  of  Bridgewater  v.  Allen. 
June  20,  1845. — A  modus,  that  in  lieu  of  tithes  arising  out  of  lands  in  the  occupa- 
tion of  any  person  not  inhabiting  within  the  parish,  there  should  be  a  customary 
payment  of  Is.  per  acre,  and  where  the  lands  are  in  the  occupation  of  a  person 
inhabiting  within  the  parish,  there  should  be  a  like  payment  of  6d.  per  acre,  is 
good. 

[S.  C.  14  L.  J.  Ex.  383  ;  9  Jur.  905.] 

This  was  an  issue,  under  the  stat.  6  &  7  Will.  4,  c.  71,  s.  46,  to  try  the  existence 
of  a  modus  in  the  parish  of  Bridgewater,  in  the  county  of  Somerset  The  first  count 
of  the  declaration  stated,  that,  in  a  certain  discourse  between  the  plaintiHs  and  the 
defendant,  a  question  arose,  whether  from  time  whereof  the  memory  of  man  was  not 
to  the  contrary,  there  had  been  paid,  within  the  parish  of  Bridgewater,  and  at  the 
time  of  the  commencement  of  the  suit,  to  wit,  on  the  20th  of  June,  1843,  was  payable, 
and  of  light  ought  to  be  paid,  to  the  impropiiator  or  other  owners  for  the  time  being 
of  the  said  parish,  at  Easter  in  every  year,  the  modus  or  customary  payment  following, 
that  is  to  say,  in  lieu  of  all  tithes,  except  the  tithe  of  pigs,  yearly  arising,  growing, 
and  increasing,  in  and  upon  lands  in  the  occupation  of  any  person  not  inhabiting 
within  the  said  parish,  which  have  not  during  the  year  been  cropped  with  corn,  grain, 
or  flax,  except  certain  lands  within  the  parish  called  Great  Castle  Field,  Little  Castle 
Field,  and  St.  John's  P'ield,  a  modus  or  ancient  customary  payment  of  Is.  per  acre, 
and  so  in  proportion  for  any  less  quantity  than  an  acre  of  such  land  ;  and  in  lieu  of 
all  the  tithe,  except  the  tithe  of  pigs,  yearly  arising,  growing,  and  increasing,  in  and 
upon  lands  in  the  occupation  of  any  one  inhabiting  within  the  said  paiish,  which  have 
not  during  the  year  been  cropped  with  corn,  grain,  or  flax,  except  certain  lands  within 
the  said  parish,  called,  &c.,  the  modus  or  ancient  customary  payment  of  6d.  for  every 
acre,  and  so  in  proportion  for  any  quantity  less  than  an  acre  of  such  land.  The 
plaintifi's  denied  the  existence  of  such  modus.  In  the  second  count  the  question  raised 
was,  whether  a  modus,  similar  to  that  set  out  in  the  first  count,  had  not  been  paid  for 
the  last  thirty  years,  which  the  plaintiffs  de-[394]nied.  In  the  third  count  they 
denied  the  existence  of  the  modus  for  sixty  years.  In  the  fourth  count  the  plaintiffs 
affirmed,  that  a  money  payment,  different  in  amount,  quantity,  or  qu.ality,  from  the 
said  modus  in  the  second  count  alleged,  had  taken  place  at  some  time  prior  to  the 
said  thirty  years.  In  the  fifth  count  the  plaintiffs  alleged,  that  the  said  payment  or 
render  of  modus  for  thirty  years  was  made,  and  enjoyment  had,  by  a  consent  in  writing. 
The  sixth  count  contained  the  same  allegation  as  to  the  claim  of  modus  for  sixty  years. 
The  defendant  took  issue  upon  all  the  above  averments. 

At  the  trial,  before  Erie,  J.,  at  the  last  Spring  Assizes  for  the  county  of  Somerset, 
it  appeared  that  the  plaintiffs  were  the  impropriate  rectors  of  the  parish  of  Bridgewater, 
and  claimed  all  the  tithes  thereof,  and  that  the  defendant  was  the  owner  and  occupier 
of  land  within  the  parish.  Evidence  having  been  given  in  support  of  the  alleged  modus, 
it  was  contended,  on  behalf  of  the  plaintiffs,  that  such  a  modus  was  bad,  and  could 
not  be  sustained.  The  learned  Judge  reserved  the  point;  and  the  jury  having  found 
a  verdict  for  the  defendant  on  all  the  issues,  except  the  second  and  fourth,  the  learned 
Judge  gave  the  plaintiffs  leave  to  move  to  enter  a  verdict  for  them  upon  the  first, 
third,  fifth,  and  sixth  issues. 

Crowder  having,  in  Easter  Teim  last,  obtained  a  rule  accordingly, 
Kinglake,  Serjt.,  and  Greenwood  now  shewed  cause.  This  is  a  good  and  valid 
modus.  It  is  said  to  be  bad  for  uncertainty  ;  but,  in  order  to  render  a  modus  bad  for 
uncertainty,  it  must  be  shewn  that  it  is  uncertain,  either  as  to  the  sum  to  be  paid, 
the  tithe  in  lieu  of  which  it  is  paid,  the  persons  who  are  to  pay  it,  or  the  time  of 
payment, — in  all  which  respects  this  modus  is  clear  and  unequivocal.  But  it  is  said 
that,  as  there  is  a  difference  between  the  [395]  payments  to  be  made  by  the  out- 
dwellers  and  in-dwellers,  it  ne\er  could  have  been  a  good  and  reasonable  bargain. 
But,  as  in-dwellers  are  liable  to  perform  duties  within  the  parish,  and  to  pay  surplice 
fees  and  Easter  offerings,  to  which  out-dwellers  would  not  be  liable,  it  is  not  unreason- 
able to  suppose  that  some  former  rector  may  have  made  a  distinction  between  those 
two  descriptions  of  person,  as  an  inducement  to  individuals  to  reside  within  the  parish. 
Besides,  this  is  an  agistment  tithe  ;  and  the  lands  being  valuable  for  pasture,  the 
rector,   in   the  case  of  out-dwellers,  would  lose  the  tithe  of  milk  and  wool  arising 
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from  cows  and  sheep  agisted  in  the  parish,  and  taken  to  the  homestead  to  be 
milked  and  sheared  out  of  it.  There  are  several  authorities  to  shew  that  moduses 
pa3-able  by  out-dwellers  alone  are  good.  Chapmim  v.  The  Bishop  of  Lincoln  (2  Eagle  & 
Y.  Tithe  Ca  11;  2  P.  Wms.  56.5)  is  directly  in  point.  There,  a  modus  for  persons 
residing  out  of  the  parish,  but  occupying  lands  within  it,  to  paj'  4d.  an  acre  for  the 
tithe  of  hay,  and  the  herbage  of  pasture  lands  not  ploughed  or  sown,  was  held  good. 
So,  in  Clarion  v.  Lang/on  (1  Eagle  &  Y.  567),  it  was  held  that  a  custom,  that  out- 
dwellers  occupying  ancient  pasture  in  a  parish  shall  pay  4d.  an  acre  yearly  on  the 
1st  of  August,  in  lieu  of  tithes,  w'as  a  good  custom.  So,  a  custom  that  persons  occupy: 
ing  meiidow  or  pasture  land  in  the  parish,  but  not  residing  in  it,  shall  pay  lOd.  an 
acre  yearly,  in  lieu  of  all  tithes  arising  on  such  land  is  good  :  Samson  v.  Sluiiv  {'2  Eagle 
&  Y.  120).  And  a  custom  for  all  occupiers  of  marsh,  meadow,  or  pasture  land,  not 
living  in  the  parish,  to  pay  12d.  an  acre  for  the  tithe  of  sheep  and  cattle  depastured, 
and  for  tithe  hay,  was  held  good  in  Ilakher  v.  liidleij  (1  Eagle  &  Y.  .506).  The  cases 
shew,  that  there  is  nothing  inconsistent  in  the  out-dwellers  paying  a  different  sum 
from  the  indwellers  of  a  parish,  and  there  can  be  nothing  illegal  in  it  [Parke,  B. 
If  you  Ciiii  assign  any  reason  [396]  for  a  dift'erence  between  the  two,  it  is  sufficient : 
we  cannot  enter  into  the  reasonableness  of  it.  Alderson,  B.  We  must  assume  that 
an  actual  bargain  was  made  before  the  time  of  Richard  the  First.]  If  it  were 
necessary  to  shew  the  reasonableness  of  this  modus,  it  is  perfectly  reasonable  here  that 
the  out-dwellers  should  pay  a  diflerent  sum  from  the  in-dwellers. 

Crowder  and  Elliott,  in  support  of  the  rule.  This  modus  is  unreasonable,  and 
cannot  be  supported.  No  case  is  to  be  found  of  the  same  land  paying  a  different  sum 
as  a  modus,  according  to  the  residence  of  the  parties  holding  or  occupying  the  land 
at  the  time,  whethei-  they  are  in-dwellers  or  out^dwellers.  The  payment  is  made  in 
respect  of  the  produce,  not  of  the  per.=on.  [Parke,  B.  A  clergyman  might  wish  to 
have  a  greater  num))er  of  persons  pa3'ing  Easter  dues ;  and  therefore  might  make  a 
different  bargain  as  to  tithe  with  those  residing  within  the  parish,  from  what  he  did 
with  those  who  resided  out  of  it.]  There  is  no  case  which  shews,  that  he  may  take  a 
diflerent  modus  for  the  same  land  from  different  persons.  A  modus  must  not  be 
variable  in  amount,  i)ut  must  be  universally  the  same.  [Parke,  B.  Yes,  it  must  be 
tlie  same  under  the  same  circumstances.  Rolfe,  B.  The  rector's  reason  may  have  been, 
that  the  out-dwellers  were  more  difHcult  to  collect  the  tithe  from,  or  to  sue  for  them, 
than  the  in-dwellers.]  He  cannot  l)y  law  give  up  half  his  tithe  to  secure  the  payment 
of  the  rest.  A  custom  to  pay  money  in  lieu  of  tithes  must  be  reasonable.  In  Manbi/ 
V.  Taylor  (2  Eagle  &  Y.  696),  a  modus  of  a  sum  of  money  in  gross,  payable  to  a  vicar 
on  his  induction,  with  a  further  ainiual  payment  of  a  smaller  sum,  in  lieu  of  certain 
tithes,  was  held  bad  That  was  because  it  was  an  unreasonable  payment.  In  Iknrdry 
V.  Buahtl  (1  Eagle  &  Y.  -140),  a  custom  that  all  occupiers  and  tenants  inhabiting  out  of 
a  [397]  vill  should  pay  4d.  an  acre,  in  satisfaction  of  all  tithes  of  land  in  it,  was  held 
unreasonable,  and  to  be  a  leaping  custom,  not  fixed  to  any  certain  person,  nor  to  the 
laud,  nor  of  any  permanence.  [Alderson,  B.  In  Chapman  v.  The  Biflvop  of  Lincoln, 
Furtescue,  J.,  says,  that  that  case  is  not  to  be  relied  upon.] 

Pakke,  B.  The  rule  must  be  discharged.  We  must,  for  the  purposes  of  the 
present  argument,  assume  that  this  modus,  having  existed  in  this  form  for  the  last 
sixty  years,  is  evidence  that  the  tithes  of  the  parish  were  so  paid  ever  since  the  first 
year  of  Kichard  I.,  that  is  to  say,  that  this  is  an  immemorial  payment.  Xow,  where 
an  immemorial  payment  is  proved  in  support  of  a  customary  modus,  I  appielieud  it 
is  not  incumbent  on  the  party  setting  up  the  modus  to  shew  that  it  is  a  reasonable 
one ;  it  must  continue  to  be  paid,  unless  shewn  to  be  plainly  unreasonable,  which 
proof  would  come  properly  from  the  other  side.  The  question  before  us,  therefore, 
is  whether  this  modus  is  plainly  unreasonable,  on  the  ground  tliat,  according  to  the 
custom  set  up,  dilierent  sums  are  payable  for  the  same  kind  of  land  b}'  ditl'erent 
classes  of  persons,  namely,  in-dwellers  and  out-dwellers.  It  must  be  taken  to  have 
ari.sen  from  a  l)argain  acted  on  ever  since  the  reign  of  Kichard  I.,  and  therefore  we 
should  even  be  Jistute  to  find  plausible  reasons  to  uphold  it,  and  for  this  purpose  to 
draw  any  distinction  we  can  between  the  in-dwellers  and  out^dwellers  of  the  parish. 
Now,  supposing  the  law  to  be,  as  stated  by  the  plaintiffs'  counsel,  that  the  indwelling 
farmer,  who  milks  his  cows  or  shears  his  sheep  at  his  own  house,  would  be  liable  under 
such  a  modus  as  this  for  tithes  of  milk  and  wool ;  while  the  out-dwelling  faiiner,  who 
carries  away  to  his  homestead  out  of  the  parish  the  cows  or  sheep  which   he  has 
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agisted  within  it,  would  not  be  liable  for  tithes  of  those  articles, — we  have  a  reason 
for  throwing  a  larger  amount  of  payment  on  the  latter  than  on  the  former.  But  [398] 
another  good  reason  may  be  assigned  to  support  this  modus,  namely,  that  the  clergy- 
man, who  must  be  tieated  as  a  party  to  the  contract,  supposed  to  have  been  made 
previous  to  the  first  year  of  Richard  I.,  gains  by  the  in-dwellers  much  more  than  he 
does  by  the  out-dwellers.  The  Easter  offerings,  surplice  fees,  and  other  profits  which 
he  receives  from  the  farmer,  constitute  a  laige  part  of  his  revenue,  and  in  some 
places  are  very  considerable.  Such  are  in  the  nature  of  personal  tithes,  although  not 
tithes  in  the  literal  sense,  so  as  to  be  covered  by  the  modus,  and  seem  a  sufficient 
reason  for  making  a  bargain  in  favour  of  the  in-dwellers  ;  and  we  cannot  go  into  the 
merits  of  that  bargain.  There  seems  to  be  no  case  exactly  in  point  to  the  present,  but 
the  reasoning  of  the  Judges  in  Chapman  v.  The  Bishop  of  Lincoln  strongly  bears  upon  it ; 
and,  proceeding  merely  on  principle,  it  seems  to  me  that,  if  we  can  assign  any  reason 
for  such  an  immemorial  payment,  we  ought  to  suppose  it,  unless  good  reasons  are 
shewn  to  the  contrary.  That  is  not  the  case  here,  and  this  modus  must  therefore  be 
allowed. 

Alderson,  B.  I  am  of  the  same  opinion.  We  must  take  it  in  this  case,  that  a 
bargain  was  made  before  the  first  year  of  Richard  I.,  and  the  question  is,  is  that 
bargain  an  illegal  one?  I  cannot  find  any  reason  to  say  so.  In  the  case  of  a  jumping 
modus,  the  bargain  is  illegal,  because  it  is  illegal  against  the  subsequent  rector ;  for 
the  effect  of  it  is  that  one  rector  gets  one  sum,  another  gets  another,  whereas  each 
ought  to  get  the  same  for  the  time  he  is  in  the  parish  ;  and  that  is  the  ease  here. 
Look  also  at  what  the  Lord  Chancellor  says,  in  Chapman  v.  The  Bishop  of  Lincoln  :  "Every 
modus  supposes  a  composition,  which,  being  lost,  runs  into  a  prescription.  Suppose 
the  composition  had  been  for  all  occupiers,  that  would  be  good  ;  and  why  should  it 
make  the  custom  unreasonable,  to  restrain  it  to  those  that  live  out  of  the  parish? 
Does  making  the  [399]  composition  with  part  only  of  the  occupiers  make  it  illegal? 
They  might  contract  with  whom  and  on  what  terms  they  pleased." 

RoLFE,  B.  I  am  of  the  same  opinion,  but  do  not  think  it  necessary  that  we  should 
find  out  a  reason  for  this  modus.  We  are  bound  to  hold  it  good,  unless  the  opposing 
party  shews  that  it  is  not  so.  No  man  can  tell  at  this  distance  of  time  what  reasons 
may  have  existed  in  the  time  of  Richard  L  for  entering  into  such  a  composition  ;  and 
we  must  therefore  see  that  there  could  not  hare  been  a  reason  for  it,  before  we 
upset  it. 

Rule  discharged. 


BiTTLESTON  AND  ANOTHER,  Assignees,  &c.  v.  Cooper.  June  19,  1845.— A  warrant 
of  attorney,  which  is  not  filed  within  the  period  prescribed  by  the  3  Geo.  4,  c.  39, 
is  void  against  the  assignees  in  bankruptcj'  of  the  debtor,  although  judgment  be 
signed  and  execution  issued  on  it  before  the  commission  of  the  act  of  bankruptcy. 
— In  such  a  case,  the  assignees  may  maintain  money  had  and  received  against  the 
execution  creditor,  to  whom  the  goods  were  assigned  by  the  sheriff'  in  specie,  at 
an  appi-aised  value. — A  judge's  order  for  the  admission  of  documents  in  evidence 
referred  to  a  notice  served  by  the  defendant's  attorney,  dated  4th  March,  1845. 
The  notice  produced  was  dated  the  1st  March ;  but  the  plaintiflfs'  attorney  stated 
that  it  was  the  only  notice  served  in  the  cause  : — Held  sufficient. 

Assumpsit  by  the  plaintiffs,  as  assignees  of  a  bankrupt,  for  money  had  and  received 
to  the  use  of  the  plaintiffs  as  assignees,  and  on  an  account  stated.  Plea,  non  assumpsit. 
At  the  trial,  before  Tindal,  C.  J.,  at  the  last  assizes  at  Warwick,  it  appeared  that  the 
action  was  brought  to  recover  from  the  defendant  the  sum  of  £85,  the  proceeds  of  an 
execution  against  the  bankrupt's  goods,  issued  upon  a  judgment  on  a  warrant  of 
attorney,  which  had  been  given  by  the  bankrupt  to  the  defendant  in  the  year  1836. 
It  appeared  that  the  warrant  of  attorney  was  not  filed  within  twenty-one  days  after 
its  execution,  as  required  by  the  stat.  3  Geo.  4,  c.  39,  s.  1.  It  was,  however,  filed 
within  a  few  weeks  afterwards,  and  remained  on  the  file  until  the  month  of  January, 
1843,  when  the  execution  [400]  was  issued.  The  sheriff'  assigned  the  goods  to  the 
defendant,  in  part  satisfaction  of  his  debt,  at  an  appraised  value  ;  but  there  was  no 
actual  sale  of  them.  The  debtor  shortly  afterwards  committed  an  act  of  bankruptcy, 
on   which    a  fiat    issued   against   him,  and    the  plaintifi's   were   duly   appointed    his 
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assignees,  and  they  cliiinied  in  this  action  to  recover  back  the  proceeds  of  the  execution, 
on  the  ground  that  the  warrant  of  attorney,  not  having  been  filed  within  the  period 
prescribed  by  the  3  Geo.  4,  c.  39,  s.  2,  was  wholly  void  as  against  the  plaintiffs  as 
assignees,  and  the  judgment  and  execution  were  therefore  invalid.  At  the  trial,  the 
plaintiffs  proved  an  examined  copy  of  the  warrant  of  attorney,  and  put  in  a  judge's 
order  for  the  admission  of  the  execution  of  the  original,  which  was  described  therein 
as  "the  document  mentioned  in  a  certain  notice,  served  by  the  plaintiffs  attorney  or 
agent,  dated  the  4th  da\^  of  March,  1845."  The  notice  produced,  however,  was  dated 
the  1st  of  March.  It  was  contended  for  the  defendant,  that  as  the  order  did  not 
appear  to  have  been  made  upon  the  notice  produced,  it  did  not  warrant  the  reading 
of  the  documents.  The  plaintiffs'  attorney  was  called,  and  said  that  this  was  the 
only  notice  served  in  the  cause;  that  it  had  been  prepared  in  the  country,  sent  up  to 
liOndon,  and  returned  with  the  order  annexed  to  it.  The  learned  judge  overruled 
the  objection. 

For  the  defendant  it  was  contended,  first,  that  as  the  warrant  of  attorney  had  been 
put  in  execution  before  the  existence  of  the  act  of  bankruptcy,  it  was  not  avoided  by 
the  statute ;  secondly,  that  the  action  for  money  had  and  received  was  not  maintain- 
able, the  goods  having  been  assigned  by  the  sheriff  to  the  defendant  in  specie,  and  not 
sold.  In  answer  to  the  first  objection.  Biffin  v.  Yorlce  (5  Man.  &  G.  42S  ;  6  Scott, 
N.  R.  666)  was  relied  on.  The  Lord  Chief  Justice  overruled  the  objections,  and  a 
verdict  was  found  for  the  plaintifls ;  but  he  [401]  reserved  leave  to  the  defendant  to 
move  to  enter  a  verdict  for  him,  or  a  nonsuit. 

In  last  Easter  Term  (April  22), 

Hill  moved  accordingly.  First,  this  warrant  of  attorney  was  not  avoided  by  the 
Stat.  3  Geo.  4,  c.  39,  s.  2,  the  bankruptcy  being  subsequent  to  the  execution.  The 
words  of  the  statute  are,  "  if,  at  any  time  after  the  expiration  of  twenty-one  days  next 
after  the  execution  of  such  warrant  of  attorney,  a  commission  of  bankrupt  shall  be 
issued,"  &c.  &c.,  then  and  in  such  case,  unless  the  warrant  of  attorney,  or  a  copy  of  it, 
have  been  filed  within  the  twenty-one  days.  Sec,  the  warrant  of  attorney,  and  the 
judgment  and  execution,  shall  be  deemed  fraudulent  and  void  against  the  assignees 
under  such  commission.  Biffin  v  Yorke  is  undoubtedly  an  authority  in  favour  of  the 
construction  contended  for  by  the  plaintiffs,  but  that  case  seems  deserving  of 
reconsideration.  [Pollock,  C.  B.  That  was  the  decision  of  a  court  of  co-ordinate 
jurisdiction,  which  we  ought  to  abide  by,  until  overruled  in  a  court  of  error.] 

Secondly,  this  action  for  money  had  and  received  is  not  maintainable,  the  goods 
not  having  been  sold,  but  merely  transferred  to  the  defendant  in  specie,  at  an  appraised 
value.  In  Nirfhlingale  v.  Bevume  (2  W.  Bla.  684),  it  was  held  that  stock  could  not  be 
sued  for  as  money.  In  Beed  v.  Jame>:  (1  Staik.  134;  2  Rose,  654),  which  may  be 
referred  to  as  an  authority  against  the  defendant,  a  bill  of  sale  was  actually  executed. 
[Kolfe,  B.  This  is  a  bill  of  sale  in  effect ;  it  only  differs  in  this,  that  it  does  not 
purport  to  be  in  consideration  of  money  paid,  but  states  the  actual  fact.  There  was 
money  paid  in  this  case,  just  as  much  as  in  liecd  v.  Jamra,  and  Lord  Ellenborough's 
reasoning  in  that  ease  applies  just  as  much  here  as  there.  Pollock,  C.  B.,  referred 
to  Powell  V.  Bees  (7  Ad.  &  p:il.  426  ;  2  N.  &  P.  571).]  There  it  [402]  was  a  question 
of  fact  for  the  jury,  whether  the  defendant  had  turned  the  goods  into  money  or  not ; 
but  here  it  was  admitted  that  he  had  them  in  specie.  [Pollock,  C.  B.  But  he  took 
them  as  so  much  money.  How  can  vou  distinguish  this  case  from  Beed  v.  Jamc.t't'\ 
That  was  the  case  of  a  sale  ;  this  of  a  valuation  merely.  [Pollock,  C.  B.  It  is  exactly 
the  same  in  principle.] 

Thirdly,  the  documents  were  not  made  admissible  by  the  Judge's  order,  which 
varied  from  the  notice.     On  this  point  alone  a  rule  was  gr.uitcd,  against  which 

Whitehurst  and  Mellor  now  shewed  cause.  First,  this  variance  between  the  order 
and  the  notice  was  perfectly  immaterial.  The  defendants  did  not,  in  truth,  want  the 
notice  to  admit  at  all.  The  only  use  of  it  was  to  prove  the  execution  of  the  warrant 
of  attorney  ;  but  a  warrant  of  attorney,  as  soon  as  it  is  filed,  becomes  a  record  ;  and 
the  examined  copy  of  it,  together  with  the  affidavit  of  the  time  of  its  execution,  was 
sufficient  evidence  as  against  the  defendant.  Besides,  every  instrument  is  prima  facie 
to  be  presumed  to  have  been  executed  on  the  day  it  beais  date.  But  the  order  was 
clearly  admissible.  There  was  but  one  notice  in  the  cause,  which  was  shewn  to  have 
been  prepared  in  the  country,  sent  to  liOndon,  and  returned  with  this  order  annexed. 
The  defendant  could  not  have  been  misled ;  and  the  order  describes  it  as  a  notice 
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served  by  the  plaintiff's  attorney,  who  had  ser\'ed  one  only.  They  cited  Field  v. 
Flemming  (5  Dowl.  P.  C.  450). 

Hill  and  Waddington,  contriV  This  was  an  order  which  operates  only  by  consent, 
and  only  as  to  the  documents  specified  in  the  notice  to  which  it  refers.  The  country 
attorney  could  not  know  what  other  notices  might  have  been  served  in  London  between 
the  agents.  And  the  evi-[403]-dence  was  not  unnecessary,  because  the  plaintiffs  had 
to  prove,  not  only  that  the  execution  of  the  warrant  of  attorney  was  out  of  time, 
but  that  the  party  who  signed  it  was  the  bankrupt,  and  not  merely  a  man  of  the 
same  name. 

Alderson,  B.  I  have  no  difficulty  in  this  case.  I  think  there  is  great  doubt 
whether  the  production  of  the  order  was  necessary  to  the  plaintitt's  case  ;  but  if  it 
was,  the  evidence  was  amply  sufficient.  The  defendant's  attorney  must  have  known 
what  documents  he  meant  to  admit,  and  it  was  something  like  bad  faith  not  to  admit 
them,  when  oftered  in  evidence  at  the  trial.  If  there  had  been  two  notices,  it  might 
have  been  a  reasonable  ground  fur  so  acting ;  but  it  appears  clear  that  there  was  but 
one.     That  being  so,  this  was  nothing  more  than  falsa  demonstratio,  qure  non  nocet. 

EoLFE,  B.,  concurred. 

Rule  discharged. 

Thomp.son  and  Another  v.  Dominy  and  Another.  June  20,  1845. — A  bill  of 
lading  is  not  negotiable  like  a  bill  of  exchange,  so  as  to  enable  the  indorsee  to 
maintain  an  action  upon  it  in  his  own  name ;  the  effect  of  the  indorsement  being 
onl}'  to  transfer  the  right  of  property  in  the  goods,  but  not  the  contract  itself. 

[S.  C.  14  L.  J.  Ex.  320.  Referred  to,  Crouch  v.  Crddit  Fonder,  1873,  L.  R.  8  Q.  B. 
386 ;  Sewell  v.  Burdick,  1884,  10  A.  C.  91  ;  Bechiianaland  Exploration  Company  v. 
London  Trading  Bank,  Limited,  [1898]  2  Q.  B.  868.] 

Assumpsit.  The  declaration  alleged,  that  the  defendants  weie  the  owners  of  the 
ship  "Julia,"  the  master  of  which  had  shipped  on  board  thereof,  on  ;iccount  of  one 
Grant,  1303  barrels  of  oats,  to  be  carried  by  the  defendants,  and  safely  delivered  to 
Grant  or  his  assigns,  he  or  they  paying  freight  for  the  same ;  that  the  defendants 
signed  a  bill  of  lading  to  that  effect,  and  delivered  the  same  to  Grant,  and  that  Grant, 
for  a  certain  sum,  indorse  the  bill  of  lading  to  the  plaintiffs.  And  it  alleged,  that 
although  the  defendants  had  delivered  part  of  the  said  goods  to  the  plaintiffs,  yet 
that  the}'  refused  to  deliver  the  residue  thereof. 

[404]  The  defendants  pleaded  non  assumpserunt,  and  other  pleas,  on  which 
nothing  now  turned. 

At  the  trial,  before  Coleridge,  J.,  at  the  last  Spring  Assizes  at  Winchester,  it  was 
objected  for  the  defendants,  that  the  plaintiffs  ought  to  be  nonsuited,  on  the  ground 
that  no  action  was  maintainable  by  the  mere  indorsee  of  a  bill  of  lading  in  his  own 
name,  the  instrument  not  being  negotiable.  The  learned  Judge  inclined  to  that 
opinion,  but  refused  to  nonsuit,  and  the  jury  having  found  a  verdict  for  the  plaintiffs, 
he  reserved  leave  to  the  defendants  to  move  to  enter  a  nonsuit. 

Kinglake,  Serjt.,  having  in  Easter  Term  last  obtained  a  rule  accordingly. 

Greenwood  now  shewed  cause.  An  indorsee  of  a  bill  of  lading  is  entitled  to 
maintain  an  action  upon  it,  in  the  .same  way  as  the  indorsee  of  a  bill  of  exchange  ;  for 
the  latter  instrument  resembles  the  former  in  this  respect,  as  is  observed  by  Ashurst,  J., 
in  LicUiarroiu  v.  Mason  (2  T.  R.  71),  where  the  learned  judge  says, — "The  assignee  of 
a  bill  of  lading  trusts  to  the  indorsement ;  the  instrument  is  in  its  nature  transferable  ; 
in  this  respect,  therefore,  this  is  similar  to  the  case  of  a  bill  of  exchange."  [Parke,  B. 
Yes ;  it  is  transferable  from  hand  to  hand,  and  it  passes  the  property  in  the  goods 
mentioned  in  it;  but  I  never  before  heard  of  an  action  being  brought  upon  it,  and  I 
think  such  an  action  quite  untenable.]  In  IFaring  v.  Cox  (1  Camp.  369),  an  action  of 
assumpsit  was  brought  by  the  plaintiff,  as  indorsee  of  a  bill  of  lading,  for  30  casks  of 
butter ;  but  it  failed,  on  the  ground  that  the  plaintiff  had  given  no  consideration  for 
the  indorsement,  and  therefore  it  did  not  transfer  the  property  in  the  goods ;  but  in 
the  note  of  the  reporter,  it  is  intimated  that  an  action  may  be  maintained  upon  a 
nego-[405]-tiable  instrument,  where  the  title  to  it  is  transferred  by  the  indorsement. 
[Parke,  B.  I  never  heard  of  such  an  attempt  before.  Alderson,  B.  The  decision  in 
that  case  is  against  you.      Lord  Ellenborough,  C.  J.,  there  says, — "No  case  has  gone 
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so  far  as  to  decide  that  a  bill  of  lading  is  transferable  like  a  bill  of  exchange,  and  that 
the  mere  signature  of  the  person  entitled  to  the  delivery  of  the  goods  prima  facie 
passes  the  property  in  them  to  the  indorsee  ; "  and  he  concludes  by  saying,  that  "  the 
action,  if  maintainable  at  all,  should  have  been  brought,  not  in  the  name  of  the  agent, 
but  of  the  consignor  himself."  Parke,  B.  The  indorsement  of  a  bill  of  lading  for  a 
valuable  consideration  transfers  the  property  in  the  goods  ;  but  I  never  had  an  idea 
that  the  contract  was  transferred  by  it.]  In  N'cwson  v.  Thointon  (6  East,  41),  Lord 
Ellenborough,  C.  J.,  says, — "I  consider  the  indorsement  of  a  bill  of  lading,  apart  from 
all  fraud,  as  giving  the  indorsee  an  irrevocable,  uncountermandable  right  to  receive 
the  goods  ;  that  is,  when  it  is  meant  to  be  dealt  with  as  an  assignment  of  the  property 
in  the  goods."  [Parke,  B.  Yes  ;  where  it  is  an  indorsement  for  value,  it  transfers 
the  property  in  the  goods ;  but  a  bill  of  exchange  is  very  ditlerent ;  it  is  a  continuing 
contract  to  pay  a  certain  sum  of  money.  By  the  law  of  lingland,  a  chose  in  action  is 
not  transferable  :  by  the  custom  of  merchants,  it  is  transferable  in  one  instance,  that 
of  a  bill  of  exchange  ;  but  there  is  no  authority  to  shew  that  a  bill  of  lading  is  transfer- 
able under  such  a  custom,  so  as  to  enable  a  party  to  bring  an  action  upon  it]  In 
BerMey  v.  JVatling  (7  Ad.  &  Ell.  39  ;  2  Nev.  &  P.  178),  Patteson,  J.,  seems  to  intimate 
that  such  an  action  might  be  brought.  He  .says, — "This  is  an  action  by  the  consignee 
of  a  bill  of  lading,  not  an  indorsee.  That  makes  a  difference,  though  I  recollect  no 
instance  of  such  an  action  being  brought  b}'  an  indorsee.  If  any  such  were  brought, 
the  plaintifl'  would  have  to  state  the  original  con-[406]-tract  and  indorsement."  Ancl 
afterwards,  in  speaking  of  the  bill  of  lading,  he  says, — "I  should  be  sorry  to  destroy 
the  negotiabilit}'  of  the  instrument."  [Alderson,  B.  Patteson,  J.,  says,  that  he 
recollects  no  instance  of  an  action  having  been  brought  by  the  indorsee ;  and  }'et  how 
many  thousands  of  cases  of  this  nature  have  occurred  in  the  city.  Parke,  B.  There 
is  no  custom  of  merchants  that,  by  the  indorsement  of  a  Ijill  of  lading,  the  contract  is 
transferred,  so  as  to  enable  the  indorsee  to  maintain  an  action  upon  it.  If  a  fresh 
contract  is  made  upon  each  indorsement,  and  successive  losses  take  place  as  to  the 
goods  during  the  voyage,  do  you  say  that  each  assignee  might  maintain  an  action? 
If  so,  it  might  give  ri.se  to  fifty  different  actions.  Alderson,  B.  If  there  is  no 
authority  foi'  the  maintenance  of  such  an  action  as  this,  it  is  contrary  to  general 
principle  that  the  contract  is  transferred.  At  the  conclusion  of  the  judgment  in 
Sanders  v.  Vanrdkr  (4  Q.  B.  297  ;  3  Gale  &  I).  560),  the  Court  say  that  the  contract 
is  not  transferred.]  The  reason  why  actions  on  the  bill  of  lading  have  never  been 
brought  is  accounted  for  by  Buller,  J.,  in  delivering  his  judgment  in  Lkkbarrow  v. 
MasoH  (2  T.  K.  75).  He  says, — "No  special  action  on  the  bill  of  lading  has  ever  been 
brought ;  for  if  the  bill  of  lading  transfer  the  property,  an  action  of  trover  against  the 
captain  for  nondelivery,  or  against  any  other  person  who  seizes  the  goods,  is  the 
proper  form  of  action.  If  ati  action  be  brought  by  a  vendor  against  a  vendee,  between 
whom  a  liill  of  lading  has  ])assed,  the  proper  action  is  for  goods  sold  and  delivered." 
The  action  was  attempted  in  IVaring  v.  Cox,  but  failed  for  the  want  of  consideration. 
[Alderson,  B.  The  decision  in  that  case  is  against  you  ;  but  there  is  a  note  of  the 
reporter  something  in  your  favour.  The  point  was  palpably  before  Lord  Tenterdcn 
when  he  wrote  his  work  on  shipping ;  l)ut  he  never  alludes  to  the  circumstance  of  an 
action  being  maintainable  upon  a  bill  of  lading.  He  [407]  speaks  of  the  property  in 
the  goods  passing  by  the  bill  of  lading ;  but  he  is  silent  as  to  the  contract  being 
transferal)le.]  In  Sargent  v.  Morris  (3  B.  &  Aid.  277),  it  was  held  th.at  an  action 
against  the  shipowner  for  damage  done  to  the  goods,  must  be  brought  in  the  name  of 
the  consignor;  but  there  the  captain  was,  by  the  bill  of  lading,  to  deliver  the  goods 
for  the  consignor,  and  in  his  name,  to  the  consignee,  and  at  the  time  of  the  shi|)mcut 
the  consignee  had  no  property  in  the  goods. (//)  As  far  as  regai'ds  the  convenience  of 
merchants,  it  would  be  better  to  allow  the  assignee  to  bring  the  action  in  his  own 
name;  and  what  reason  is  there  whj'  it  should  not  be  brought?  [Parke,  B.  Because 
it  was  never  brought  before,  and  it  is  nowhere  said  that  a  contract  is  transferable ;  on 
the  contrary,  by  the  law  of  England,  a  cho.se  in  action  is  not  transferable,  and  iniless 
you  can  shew  that  there  is  any  custom  of  merchants  which  makes  the  contract  in  a 
l)ill  of  lading  transferable,  it  must  be  governed  by  that  rule.] 

(h)  Lord  Tenterden,  in  giving  his  judgment  that  the  action  was  not  maintainable 
at  the  suit  of  the  then  plaintiff,  says,  "A  transfer  of  the  property  is  very  different 
from  a  transfer  of  the  contract." 
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Kinglake,  Serjt.,  was  stopped  by  the  Court. 

Parke,  B.  I  never  heard  it  argued  that  a  contract  was  transferable,  except  by 
the  law  merchant,  and  there  is  nothing  to  shew  that  a  bill  of  lading  is  transferable 
under  any  custom  of  merchants.  It  transfers  no  more  than  the  property  in  the  goods  ; 
it  does  not  transfer  the  contract.  That  is  the  conclusion  to  be  drawn  from  the  judg- 
ment of  Tindal,  C.  J.,  in  delivering  the  opinion  of  the  Court  of  Error  in  Sanders  v. 
Vanzeller  (4  Q.  B.  297  ;  3  Gale  &  D.  581) ;  and  Lord  Ellenborough  appears  clearly  to 
have  entertained  the  same  view  of  the  question. 

[408]  Alder.son,  B.  I  am  of  the  same  opinion.  This  is  another  instance  of  the 
confusion,  as  Lord  Ellenborough  in  Jraring  v.  Cox  e.xpresses  it,  which  "  has  arisen  from 
similitudinous  reasoning  upon  this  subject."  Because,  in  Liclcharroiu  v.  Mawn,  a  bill 
of  lading  was  held  to  be  negotiable,  it  has  been  contended  that  that  instrument 
possesses  all  the  properties  of  a  bill  of  exchange ;  but  it  would  lead  to  absurdity  to 
carry  the  doctrine  to  that  length.  The  word  "  negotiable  "  was  not  used  in  the  sense 
in  which  it  is  used  as  applicable  to  a  bill  of  exchange,  but  as  passing  the  property  in 
the  goods  only. 

RoLFE,  B.,  concurred. 

Rule  absolute. (a) 


Chanter  v.  Johnson  and  Another.     June  21,  lS-i5.     Semble,  a  license — under 
seal,  to  use  a  patented  article,  does  not  require  a  stamp. 

[S.  C.  14  L.  J.  Ex.  289.] 

Assumpsit.  The  declaration  stated,  that  the  defendants  were  indebted  to  the 
plaintifl'  in  £33,  for  the  license,  consent,  and  permission  of  the  plaintiff,  granted  to 
the  defendants,  to  use  upon  the  defendants'  premises  a  Chanter  &  Co.'s  patent  furnace, 
according  to  certain  patent  inventions  whereof  the  plaintiff  was  then  the  owner  and 
proprietor.  The  defendants  pleaded  non  assumpserunt,  and  several  othei'  pleas,  which 
it  is  not  necessaiy  to  refer  to.  At  the  trial,  before  Wightman,  J.,  at  the  last  assizes 
at  Liverpool,  the  plaintitT  tendered  in  evidence  the  following  license  (given  in  pursu- 
ance of  the  defendants'  order  for  a  license  in  writing),  which  was  under  seal,  but  not 
stamped  : — 

[409]  I,  John  Chanter,  on  behalf  of  myself  and  Company,  of  Wine  Office  Court, 
Fleet  Street,  in  the  city  of  London,  county  of  Middlesex,  patentee  and  proprietor  of 
the  inventions  known  as  Chanter  &  Company's,  and  other  patents  for  improvements 
in  furnaces,  boilers,  moveable  fire-bars,  condensers,  &c.,  &c.,  by  virtue  of  the  King's 
letters  patent,  under  the  great  seal  of  Great  Britain,  bearing  date,  &c.,  do  hereby,  in 
consideration  of  the  sum  of  £33,  to  be  paid  by  Messrs.  Johnson  &  Co.  (as  by  receipt 
hereunto  annexed),  give  and  grant  to  the  said  William  Johnson  &  Co.  full  and  free 
license,  consent,  and  permission  to  erect  and  use,  upon  or  at  the  premises  situate 
at  Wood  Street  Mill,  Wigan,  but  not  elsewhere,  say  one  patent  furnace  to  a  thirty- 
horse-steam  boiler,  one  set  of  moveable  bars  of  the  same  or  similar  construction  with 
the  said  inventions  referred  to  above,  for  which  the  said  letters  patent  have  been 
granted.     As  witness  my  hand,  at  London,  this  19th  day  of  February,  1844. 

"  Registered,  G.  E.  Stubbs.  "  John  Chanter  (L.S.)." 

It  was  objected  for  the  defendant,  that  this  document  was  a  deed,  and  was  inad- 
missible without  a  stamp :  and  the  learned  Judge,  being  of  that  opinion,  rejected  it. 
The  defendants'  counsel  then  contended,  that  as  the  plaintiff'  was  bound  by  his  contract 
to  give  the  defendants  a  license  in  writing,  and  no  such  writing  was  in  evidence,  he 
must  be  nonsuited.  The  learned  Judge,  however,  refused  to  nonsuit,  on  the  plaintiff's 
counsel  contending  that  a  verbal  license  was  sufficient,  and  referring  to  Vhanler  v. 
Dewhunt  (12  M.  &  W.  823),  but  reserved  leave  to  the  defendant  to  move  to  enter  a 
nonsuit ;  and  proof  having  been  given  of  the  supply  of  the  furnace  to  and  its  use  by 
the  defendants,  the  plaintiff  had  a  verdict,  damages  £33. 

(a)  The  difference  between  the  transfer  of  property  and  contract  was  incidentally 
discussed  in  the  judgment  of  the  Court  in  Franklin  v.  Neate,  13  M.  &  W.  485,  486. 
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[410]  In  Easter  Term,  Martin  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new 
trial,  on  the  ground  of  misdirection  ;  against  which 

C.  Saunders  and  Aspinall  (with  whom  was  Knowles),  now  appeared  to  shew  cause, 
but  the  Court  called  upon 

Cowling  (with  whom  was  Martin),  in  support  of  the  rule.  The  defendant  was 
entitled  to  a  nonsuit,  upon  the  evidence  given  at  the  trial.  His  order  to  the  plaintiff 
was  for  a  license  in  writing ;  and  inasmuch  as  the  plaintiff,  by  reason  of  the  document 
being  unstamped,  and  therefore  not  receivable  in  evidence,  was  unable  to  prove  the 
giving  of  a  license  in  writing,  in  pursuance  of  the  order,  he  was  not  entitled  to 
recover.  [Parke,  B.  Does  the  Stamp  Act  require  a  stamp  to  such  a  document  as 
this?  Can  it  be  considered  as  a  deed,  so  that,  if  the  licensee  had  been  interrupted  in 
the  enjo\'nient  of  the  license,  be  could  have  sued  the  plaintiff!]  It  is  under  seal,  and 
appears  to  fall  within  the  description  of  a  "  deed  not  otherwise  charged,"  within  the 
meaning  of  the  55  Geo.  3,  c.  189,  sched.,  pt.  1,  title  "Deed."  At  all  events,  this 
document  having  been  rejected,  the  plaintitV  proved  no  written  notice,  and  consequently 
the  defendants  are  at  least  entitled  to  a  new  trial.  He  then  contended  that  the  acts 
of  the  defendants  did  not  amount  to  an  acceptance  of  the  license,  and  also  said  that 
he  should  contend  that  the  license  should  be  a  deed,  in  order  to  be  valid.  The  Court 
then  called  on 

C.  Saunders  and  Aspinall,  contrk,  who  contended,  first,  that  there  was  evidence  to 
go  to  the  jury  of  the  defendants  having  waived  the  necessity  of  shewing  a  license  in 
writing,  and  of  their  actual  enjoyment  of  such  a  license  as  stated  in  the  declaration  ; 
and  secondly,  that  the  document  in  question  [411]  was  not  a  deed,  and  did  not  require 
a  stamp  as  such  :  as  to  which  they  cited  Tiijilor  v.  Waters  (7  Taunt.  374). 

Parke,  B.  The  contract  of  the  defendants  was  to  pay  the  plaintiff  a  certain 
sum  for  a  license  in  writing,  and  I  do  not  see  any  evidence  of  that  contract 
having  been  waived  or  altered,  and  another  substituted  for  it.  But  then  the  license 
was  rejected  at  the  trial,  for  want  of  a  stamp,  and  the  question,  therefore,  arises 
whether  any  stamp  was  necessary.  The  defendants  say  the  instrument  is  a  deed,  and 
ought  to  be  stamped  as  such  :  but  that  is  not  so ;  it  does  not  purport  to  be  sealed  and 
delivered  ;is  a  deed  ;  it  rather  resembles  an  award,  or  a  warrant  of  a  magistrate,  which, 
though  under  seal,  are  not  deeds.  There  seems  to  be  some  doubt  whether  leave  was 
re.served  to  enter  a  verdict  for  the  plaintiff,  if  the  document  was  receivable  in  evidence. 
We  will  refer  to  my  Brother  Wightman. 

On  a  subsequent  day  (June  25), 

Pakkk,  B.,  said,  that  they  had  ascertained  from  the  learned  Judge  that  he  had  not 
reserved  the  point,  and  therefore  the  rule  would  be  al)solute  for  a  new  trial. 

Rule  absolute  accordingly. 

[412]     Turner  v.  Lamb.     June  28,  1845. — Semble,  in  covenant  for  nonrepair,  the 
declaration  ought  to  state  the  term  for  which  the  premises  were  demised. 

[Referred  to,  Joyner  v.  Weeh,  [1891]  2  Q.  B.  31  ;  Conquest  v.  Ebbetts,  [1896] 

A.  C.  490.] 

This  was  an  action  of  covenant  by  lessor  against  lessee,  for  not  repairing.  'I'he 
declaration  stated,  that  on  &c.,  by  a  certain  indenture,  made  between  the  plaintitl'  of 
the  one  part,  and  the  defendant  on  the  other  part  [profert],  the  plaintill',  for  the 
considerations  therein  mentioned,  did  demise,  lease,  set,  and  to  farm  let  to  the  defen- 
dant, his  executors,  &c.,  a  certain  messuage,  tenement,  and  premises,  with  the 
appurtenances,  more  particularly  mentioned  and  described  in  the  said  indenture.  It 
then  set  out  the  covenant  to  repair,  and  assigned  breaches  thereon. 

Special  demurrer,  assigning  for  cause,  that  llic  declaration  omitted  to  state  the 
term  for  which  the  piemises  were  demised.     Joinder  in  demurrer. 

Pearson,  in  su[)])ort  of  the  demurrer.  The  declaration  ought  to  shew  the  duration 
of  the  term  demised.  In  an  action  for  non-payment  of  rent,  this  may  not  be  necess;iry  ; 
but  in  an  action  for  non-repair  it  is  ;  because  the  jury  cannot  otherwise  properly  assess 
the  damages.  The  precedent  given  in  the  case  of  Thursby  v.  Plant  (1  Saund.  230  b.  ; 
233  note  (2))  sets  out  both  the  term  and  the  parcels.  For  the  same  reason,  in  a 
declaration  against  a  sheriff  for  extortion  in  the  execution  of  a  ti.  fa.,  the  declaration 
ought  to  state  the  sum  actually  taken  by  him,  and  it  is  not  sutlicient  to  allege  that  ho 
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took  a  certain  sum  more  than  is  allowed  l\v  the  statute.  Ashbt/  v.  Ilarris  (2  M.  &  W. 
673).  [Parke,  B.  The  question  is,  whether  there  is  not  a  difference  in  the  damages, 
if  the  lessee  hold  for  one  year  or  a  thousand  years :  if  there  is,  the  declaration  is  not 
sufficiently  certain.  In  Vivian  v.  Campion,{c)  which  [413]  was  an  action  by  the  heir 
on  the  demise  of  his  ancestor,  the  breach  assigned  was,  that  on  the  1st  of  April,  3rd 
Anne,  and  for  ten  years  before  then,  the  premises  were  out  of  repair ;  and  Loi'd  Holt 
says, — "  If  the  premises  were  out  of  repair  in  the  time  of  the  ancestor,  and  continued 
so  in  the  time  of  the  heir,  it  is  a  damage  to  the  heir  ;  the  jury  give  as  much  in  damages 
as  will  put  the  premises  in  repair ;  but  hereby  no  damages  are  given  in  respect  of  the 
length  of  time  they  continued  in  decay,  but  in  respect  of  what  it  will  cost  at  the  time 
of  the  action  brought  to  put  the  pi-emises  in  repair  ;  therefore  '  per  decem  annos '  was 
frivolous."]  The  allegation  that  a  lessor  is  possessed  for  the  residue  of  a  certain  term 
of  years  is  material  and  traversable  :  Carvick  v.  Blagmve  (1  Brod.  &  B.  531  ;  4  Moore, 
303).  He  referred  also  to  Cooper  v.  Blick  (2  Q.  B.  915 ;  2  G.  &  D.  295)  and  Ireland  v. 
Johnson  (1  Bing.  N.  C.  162  ;  4  M.  &  Scott,  706). 

Ogle,  contrk.  This  declaration  is  in  conformity  with  the  precedent  given  by  Mr. 
Chitty,  and  with  the  directions  con-[414]tained  in  Mr.  Serjeant  Williams'  note  to 
Tkurshi/  V.  rhint.  It  is  clear  that  it  is  not  necessary  in  all  cases  to  state  the  length  of 
the  term.  [Parke,  B.  No ;  certainly  not,  except  where  the  quantum  of  damage  may 
depend  on  the  length  of  the  term.  Alderson,  B.  The  damage  by  non-repair  may 
surely  be  very  different,  if  the  reversion  comes  to  the  landlord  in  six  months,  or  in 
nine  hundred  years.  Lord  Holt's  doctrine  would  startle  any  man  to  whom  the 
proposition  was  stated.]  Suppose  the  declaration  had  alleged  that  the  demise  was  for 
a  certain  term,  to  wit,  twenty-one  years,  and  the  proof  was  of  a  demise  for  seven  years, 
would  that  be  a  variauce?  [Alderson,  B.  That  is  the  whole  question  :  if  the  allega- 
tion is  material,  there  would  be  a  vaiiance.  Parke,  B.  Surely  the  jury  ought  to  see 
on  the  face  of  the  record  what  it  is  they  are  to  give  damages  for.  If  the  passage  I 
have  cited  from  Lord  Holt's  judgment  be  correct,  it  seems  to  shew  that  the  damages 
must  be  the  same  in  all  cases  ;  but  surely  there  must  be  some  difference  between  a 
term  of  one  year  and  twenty  years,  or  between  an  estate  for  life  and  an  estate  for 
years.  I  do  not  give  any  decided  judgment  on  the  case,  but  the  point  seems  to  be 
worthy  of  consideration.     Both  parties  had  better  amend.] 

Ogle  thereupon  agreed  to  amend,  by  stating  the  term ;  and  Pearson  consented  to 
withdraw  the  demurrer,  and  plead  to  the  declaration  so  amended. 

[415]  Pennell  and  Others,  Assignees  of  Spencer,  a  Bankrupt  r.  Aston  and 
Another.  June  25,  1845. — S.  being  indebted  to  the  defendants,  who  had  acted 
as  his  solicitors,  in  a  large  sum  of  money,  they,  before  his  bankruptcy,  received 
certain  sums  belonging  to  S.  from  his  agent,  and  applied  them  in  discharge  of 
their  claims  upon  him.  S.  having  afterwards  become  bankrupt,  and  his  assignees 
ha^■ing  brought  an  action  against  the  defendants  to  recover  this  money  as  money 
had  and  received  to  their  use  as  assignees,  the  learned  judge  told  the  jury  that, 

(c)  1  Salk.  141.  In  the  report  of  the  same  case  in  2  Ld.  Raym.  1125,  the  objection 
to  the  declaration  is  stated  to  have  been,  that  the  breach  was  laid  in  part  in  the 
ancestor's  time  (the  allegation  being,  that  the  ancestor  died  seised,  and  the  reversion 
descended  to  the  plaintiff,  15th  December,  8  Will.  3,  and  that  after  the  death  of  the 
ancestor,  and  after  the  descent  of  the  reversion  to  the  plaintiff,  viz.  1  st  April,  3rd  Anne, 
et  per  decem  annos  tunc  ultimo  elapsos,  the  defendant  had  permitted  the  pi'emises  to 
be  out  of  repair) ;  and  so  that  the  plaintiff  had  recovered  damages  for  a  breach  in  his 
ancestor's  time,  which  was  ill.  Lord  Holt  said,  "  If  the  premises  were  out  of  repair  in 
the  ancestor's  time,  yet  if  the  lessee  suffers  them  to  continue  out  of  repair  in  the  time 
of  the  heir,  that  is  a  damage  to  the  heir,  and  he  shall  have  an  action.  .  .  .  We  always 
inquire  in  these  cases,  what  it  will  take  to  put  the  premises  in  repair,  and  give  so 
much  damages,  and  the  plaintiff  ought  in  justice  to  apply  the  damages  to  the  repair  of 
the  premises.  The  breach  is  certainly  and  well  enough  assigned,  by  saying  that  post 
mortem  of  the  ancestor,  and  the  descent  of  the  reversion  to  the  plaintiff,  viz.,  the  first 
of  April  tertio  of  the  Queen,  the  defendant  permitted,  A'C,  and  the  decem  annos,  being 
repugnant,  are  void.  And  as  to  the  ten  years  being  considered  in  the  damages,  that 
cannot  be,  for  that  matter  is  ordered  as  before." 
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if  the  defendants  before  the  bankruptcy  actually'  received  the  nionej'  to  the  use 
of  the  bankrupt,  they  held  it  after  tlie  bankruptcy  to  the  use  of  the  assignees, 
who  wore  entitled  to  succeed  on  the  issue  of  non  assumpserunt : — Held,  that  this 
was  a  misdirection,  and  that  there  ought  to  be  a  new  trial,  unless  it  was  clear 
that  the  jury  were  not  misled,  and  that  it  was  afterwards  explained  away. 

[S.  C.  14  L.  J.  Ex.  309.] 

Assumpsit  for  money  had  and  received  by  the  defendants  to  the  use  of  the 
plaintifts,  as  assignees  of  J.  li.  Spencer,  a  bankrupt.  The  defendants  pleaded  non 
assumpserunt  and  other  pleas. 

At  the  trial,  before  Piatt,  B.,  at  the  sittings  in  last  Easter  term,  it  appeared  that 
the  defendants,  for  a  long  time  prior  to  the  bankruptcy  of  Spencer,  which  took  place 
on  the  17th  of  April,  1843,  had  acted  as  his  solicitors,  and  that  he  had  become 
indebted  to  them  in  a  large  sum  of  money.  On  the  14th  and  27th  of  March  prior  to 
the  bankruptcy,  they  received  from  certain  parties,  who  were  agents  and  salesmen  to 
the  bankrupt,  two  sums  of  money,  the  produce  of  a  sale  by  the  bankrupt  of  all  his 
stock  in  trade  as  a  tanner.  These  sums,  which  exceeded  the  amount  of  the  bank- 
rupt's debt  to  the  defendants,  were  applied  by  them  in  discharge  of  certain  monies 
due  from  the  bankrupt  to  them,  and  also  in  satisfaction  of  three  bills  of  costs, 
amounting  on  the  whole  to  2741.  lis.  3d.,  and  they  accounted  to  the  assignees  for  the 
surplus.  I'his  action  was  brought  to  recover  the  above  sum  of  2741.  lis.  3d.  Some 
evidence  was  given  on  behalf  of  the  plaintifl's,  to  shew  that  the  bankrupt's  aflairs 
were  in  an  insolvent  state  at  the  time  of  the  money  being  paid  to  the  defendants,  and 
that  the  defendants  were  aware  of  his  insolvency.  Under  these  circumstances,  the 
learned  Judge  told  the  jury,  that  if  the  plaintiffs  had  proved  to  their  satisfaction  that 
the  defendants,  before  the  bankruptcy,  actually  received  the  money  to  the  use  of  the 
bankrupt,  they  in  that  case  would  hold  [416]  the  money  after  the  bankruptcy  to  the 
use  of  the  assignees,  and  the  plaintiffs  were  entitled  to  succeed  on  the  issue  of  non 
assumpserunt.  The  jury  having,  under  this  direction,  found  a  verdict  for  the 
plaintiffs,  Humfrey,  in  Fkster  Term  last,  obtained  a  rule  for  a  new  trial,  on  the 
ground  of  mi.sdirection  ;  against  which 

Crowdei-  and  Ball  now  shewed  cause.  The  learned  Judge's  direction  was  correct. 
The  money  was  paid  in  the  ordinary  course  of  business,  and  being  received  by  the 
defendants  to  the  use  of  the  l)ankrupt,  would  become  the  money  of  the  assignees 
from  the  time  of  the  l)ankruptcy,  and  the  plaintitl's  are,  therefore,  entitled  to  recover. 
[Parke,  B.  It  is  not  enough  that  the  bankrupt  should  be  in  insolvent  circumstances, 
but  there  must  be  a  preference  of  one  creditor  over  the  other.  The  burden  of  proof 
was  upon  you  to  shew  that  a  particular  sum  of  money  was  given  in  fraudulent 
preference  of  the  other  cieditors.]  The  learned  Judge  did  not  by  his  direction  cast 
upon  the  defendants  the  burthen  of  proving  that  there  was  not  a  fraudulent  preference. 
The  case  resolved  itself  into  a  question  whether  the  money  was  received  by  way  of 
fraudulent  preference,  and  that  has  been  determined  by  the  jury. 

Humfrey  and  Kowe,  in  support  of  the  rule.  By  the  learned  Judge's  direction, 
the  burthen  of  proof  was  improperly  cast  upon  the  defendants  instead  of  the  plaintifts. 
The  money  having  been  received  by  the  defendants  before  the  bankruptcy,  it  did  not 
belong  to  the  assignees,  unless  it  was  received  by  way  of  fraudulent  preference;  but 
the  learned  judge's  direction  would  leave  the  jury  to  suppose  that  it  would  prima 
facie  belong  to  the  assignees,  if  it  were  received  before  the  bankruptcy  ;  but  that  is 
not  so. 

Pakkf,  B.  I  am  of  opinion  that  the  rule  ought  to  be  [417]  made  absolute  for  a 
new  trial,  on  the  ground  that  the  effect  of  the  learned  judge's  direction  was  to  throw 
the  burthen  of  proof  upon  the  wrong  party.  If  the  money  was  originally  received 
to  the  use  of  the  bankrupt  before  the  bankruptcy,  the  assignees  ought  to  have  sued 
for  money  had  and  received  to  the  use  of  the  bankrupt.  But  here  there  is  no  count 
upon  such  a  cause  of  action.  The  assignees  could  not  sue  for  the  money  as  had  and 
received  to  their  use,  unless  it  was  received  by  the  defendants  after  the  bankruptcy, 
or  unless  it  was  received  before  the  bankruptcy  by  way  of  fraudulent  preference,  for 
then  it  would  not  be  paid  to  the  use  of  the  bankrupt.  It  was  a  misdirection  to  tell 
the  jury,  that  if  the  money  was  in  the  hands  of  the  defendants  at  the  time  of  the 
bankruptcy,  it  would  become  money  had  and  received  to  the  use  of  the  assignees. 
That  is  not  so.     The  jury  may  have  thought  that  it  was  for  the  defendants  to  discharge 
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themselves  from  their  liability,  upon  proof  of  the  money  having  been  received  by  them 
before  the  bankruptcy.  It  may  have  been  afterwards  set  right ;  but  wherever  there 
has  been  a  misdirection,  there  ought  to  be  a  new  trial,  unless  it  is  clear  that  the  jury 
were  not  misled,  and  that  the  misdirection  was  afterwards  explained  away. 

Alderson,  B.,  Kolfe,  B.,  and  Pl.^tt,  B.,  concurred. 

Rule  absolute. 


[418]  Russell  v.  Po-«t:ll.  June  25,  1845. —J.  M.,  by  indenture,  assigned  to  the 
plaintiir  a  ninth  part  of  bis  share  in  the  residue  of  the  estate  of  T.  H.,  deceased. 
By  an  order  of  29  July,  1842,  made  in  a  suit  in  Chancery,  of  Pmrell  v.  Nwuvod, 
the  Vice-Chancellor  ordered  the  defendants  in  that  suit  to  retain  £2.50,  being  part 
of  the  produce  of  J.  M.'s  share  of  the  residuary  estate  of  T.  H.,  to  be  paid  to 
such  person  as  the  present  defendant  and  J.  M.  should  jointly  direct.  It  was 
afterwards  agreed  between  the  parties,  that  £50,  to  be  considered  as  part  of  the 
sum  of  £250,  should  be  paid  by  the  defendant  to  the  solicitors  for  J.  M.  and  the 
plaintiff'.  An  action  having  been  brought  to  recover  this  sum  of  £50,  the  plaintiff 
tendered  in  evidence  the  following  document: — "To  the  executors  of  T.  H., 
deceased.  Pmrell  v.  Nnniwod.  Gentlemen, — We  do  hereby  authorize  and  require 
you  to  pay  to  Mr.  George  Powell,  or  his  order,  the  sum  of  £250,  being  the 
amount  directed  by  the  order  of  the  29th  of  July  last,  to  be  paid  to  our  order. 
We  are,  gentlemen,  your  very  obedient  servants,  J.  M.,  Dec.  16th,  1842."  This 
document  was  signed  by  J.  M.  only,  and  was  unstamped  : — Held,  (Rolfe,  B., 
dissentiente),  that  it  was  not  a  bill  of  exchange,  and  that  it  was  admissible  in 
evidence  without  a  stamp. 

[S.  C.  14  L.  J.  Ex.  269.] 

Assumpsit.  The  declaration  stated,  that  on  the  20th  of  May,  1839,  by  a  certain 
indenture  then  made  &c.,  one  John  Mynn  assigned  to  the  plaintiff  a  ninth  part  of  his 
share  of  the  residue  of  the  estate  of  one  Thomas  Harrison,  deceased  ;  that  by  a  certain 
order  of  the  29th  of  July,  1842,  made  in  a  suit  in  Chancery  for  the  administration  of 
the  estate  of  the  said  T.  Harrison,  deceased,  it  was  ordered  by  the  Vice-Chancellor 
that  the  defendants  in  that  suit  should  retain  £250,  being  part  of  the  produce  of  the 
said  share  of  the  said  J.  Mynn  of  the  residuary  estate  of  the  said  T.  Harrison,  deceased, 
to  be  paid  to  such  person  or  pei'sons  as  the  now  defendant  and  the  said  John  Mynn 
should  jointly  direct;  that  afterwards,  to  wit,  on  the  13th  of  December,  1842,  a 
certain  agreement  was  entered  into  between  the  plaintiff  and  the  defendant,  which 
was  entitled  "  In  Chancery,  Powell  v.  Norwood,"  by  which  it  was  agreed  that  the  said 
sum  of  £250,  so  directed  by  the  order  of  the  29th  of  July  to  be  paid  to  the  joint 
order  of  the  said  J.  Mynn  and  the  now  defendant,  should  be  paid  to  and  received  by 
the  now  defendant,  and  that  the  sum  of  £50,  to  be  considered  as  part  of  the  said 
£250,  should  be,  immediately  upon  handing  over  the  said  joint  order  signed  by  the 
said  J.  Mynn,  paid  by  the  said  defendant  to  Messrs.  Miller  &  Carr,  the  solicitors  for 
the  said  J.  Mynn  and  the  now  plaintiff;  and  that  £50,  other  part  theieof,  should  be 
paid  to  them  as  soon  as  the  order  should  be  obtained  for  a  division  of  the  funds  in 
Court ;  and  that  in  consideration  thereof  [419]  the  defendant  should  execute  aa 
assignment  to  the  now  plaintiff  of  all  his,  the  defendant's,  claim  under  certain  securities 
therein  mentioned.  And  after  alleging  mutual  promises  to  perform  the  agreement, 
the  declaration  further  averred,  that  the  defendant  afterwards,  to  wit,  on  the  29th  of 
Decembei',  1842,  in  pursuance  of  the  arrangement,  received  the  said  sum  of  £250, 
and  that  the  plaintiff,  in  pursuance  of  the  agreement,  and  in  order  to  enable  the 
defendant  to  I'ecover  and  obtain  payment  of  the  said  sum  of  £250,  caused  and  procured 
the  said  J.  Mynn  to  sign  a  certain  order  and  authority,  addressed  to  the  executors  of 
the  said  T.  Harrison,  deceased,  for  the  payment  of  the  said  sum  of  £250  to  the  now 
defendant,  or  to  his  order,  and  in  such  form  that  the  same  might  afterwards  be  signed 
by  the  now  defendant,  and  then  cau.sed  the  same  to  be  delivered  to  the  now  defendant, 
so  that  the  now  defendant  might  also  sign  his  name  thereto,  and  by  means  thereof 
obtained  payment  of  the  said  sum  of  £250,  and  which  was  in  part  so  received  by  him 
as  aforesaid.  And  the  plaintiff  further  averred,  that  he  had  always,  from  the  making 
of  the  agreement,  ceased  to  claim  the  said  £250,  and  in  all  things  performed  the 
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agreement  on  his  p;irt.  The  declaration  then  aveirecl,  that  on  the  26th  of  «Tul\',  1843, 
the  Vice-Chancellor  made  an  order  in  the  said  suit  for  a  division  of  the  funds  in  Court 
in  the  same  suit ;  and  although,  immediately  upon  the  handing  over  of  the  said  order, 
signed  by  the  said  J.  Mynn  as  aforesaid,  to  wit,  on  i*!:c.,  the  said  first  mentioned  sum 
of  £50,  as  part  of  the  said  £'2nO,  was  paid  by  the  defendant  to  the  said  Messrs.  Miller 
&  Carr,  according  to  the  defendant's  promise  in  that  behalf,  and  although  afterwards, 
to  wit,  on  the  26th  of  July,  184.3,  the  defendant  executed  an  assignment  to  the  plaintiff 
of  all  his,  the  defendant's,  interest  and  claim  in  and  relative  to  his  said  securities,  and 
although  a  reasonable  time  for  payment  by  the  defendant  of  the  said  sum  of  £.50 
secondly  above  mentioned,  had  elapsed  after  [420]  the  defendant  had  notice  of  the 
obtaining  and  making  of  the  last-mentioned  order  of  the  Vice-Chancellor,  and  although 
the  defendant,  within  such  reasonable  time,  to  wit,  on  &c.,  was  requested  by  the 
plaintiff  to  pay  the  said  last-mentioned  sum  of  £-50  according  to  the  agreement ;  and 
although  the  said  Messrs.  Miller  &  Carr  and  the  plaintiff  and  the  said  John  Mynn 
respectively  have  always  been  ready  and  willing  that  the  said  sum  should  be  paid 
according  to  the  agreement,  and  were  respectively  willing  to  receive  the  same,  as  the 
defendant  always  well  knew :  yet  i^'c.  Breach,  in  nonpayment  of  the  said  last- 
mentioned  sum  of  £50  to  Messrs.  Miller  &  Carr,  or  the  plaintiff,  or  the  said  J.  Mynn, 
or  either  of  them. 

The  defendant  pleaded,  thirdly,  that  the  plaintiff  did  not  cause  or  procure  the 
said  John  Mynn  to  sign,  nor  did  the  plaintiff  cause  to  be  delivered  to  the  defendant, 
the  said  order  and  authority  addressed  to  the  executors  of  the  said  Thomas  Harrison, 
deceased,  for  payment  to  the  said  defendant  or  his  order  of  the  said  sum  of  £250, 
modo  et  forma. 

At  the  trial,  before  Aldcrson,  B.,  at  the  Middlesex  Sittings  after  Easter  Term,  it 
appeared  that  one  John  Mynn  had  assigned  to  the  plaintiff  his  share  in  the  residue  of 
the  estate  of  one  Thomas  Harrison,  deceased  ;  and  that,  by  an  order  of  the  29th  of 
July,  1842.  mafle  in  a  Chancery  suit  of  Powell  v.  Nm-irood,  the  Vice-Chancellor  ordered 
the  defendants  in  that  suit  to  retain  £250,  being  John  Mynn's  share  of  the  estate  of 
Thomas  Harrison,  to  be  paid  to  such  person  as  the  present  defendant  and  John  Mynn 
should  jointly  direct.  It  w.is  afterwards  agreed  between  the  plaintiff  and  the  defen- 
dant, that  £50,  being  part  of  this  sum,  should  be  paid  by  the  defendant  to  the  plaintiff, 
and  the  present  action  was  brought  for  the  recovery  of  this  sum.  For  the  ))urposc  of 
proving  the  issue  raised  by  the  third  plea,  the  plaintiff"  tendered  in  evidence  the 
following  document : — 

[421]  "  To  the  Executors  of  the  late  Thomas  Harrison,  deceased. 

"  Powell  V.  Norwood. 

"  We  do  hereby  authorize  and  require  you  to  pay  to  Mr.  George  Powell,  or  his 
order,  the  sum  of  £250,  being  the  amount  directed  by  the  order  of  the  2'jth  of  .July 
last,  to  be  paid  to  our  order. — We  are.  Gentlemen,  Your   very  obedient  servants, 
"Dec.  16,  1842.  "John  Mynn." 

This  document  was  objected  to  on  the  part  of  the  defendant,  on  the  ground  that  it  was 
a  bill  of  exchange,  and  could  not  be  received  in  evidence  for  want  of  a  stamp.  The 
learned  Judge  received  the  evidence,  and  the  jury  having  found  a  verdict  for  the 
plaintiff,  damages  £50,  he  gave  the  defendant  leave  to  move  to  enter  a  verdict 
for  him. 

Knowles  having,  in  Trinity  Term  last,  obtained  a  rule  accordingly, 
Jervis  and  Bovill  now  shewed  cause.  First,  the  instrument  in  question  is  not  an 
order  for  the  payment  of  money.  The  money  was  to  be  paid  out  of  Chancery,  and 
this  is  nothing  more  than  a  joint  direction  and  appointmoit  to  whom  the  money  was 
to  be  paid,  signed  by  one  party  only,  and,  not  by  the  defendant.  It  was,  therefore, 
an  incomplete  document.  To  constitute  it  an  order  for  the  payment  of  money,  in 
any  respect  valid,  it  ought  to  be  a  perfect  instrument,  and  to  have  been  signed  by 
the  defendant  as  well  as  Mynn  ;  because  the  monej'  is  to  be  paid  by  the  joint 
direction  of  both  parties.  But,  in  truth,  it  is  not  this  paper  which  is  the  opeiativo 
instrument.  It  is  the  order  of  the  Court  of  Chancery  alone  which  has  any  real  [422] 
operation.     Supposing  the  parties  to  whom  it  is  directed  had   refused  to  pay  the 


540  RUSSELL   V.  POWELL  MM.  &W.  423. 

money,  no  action  could  have  been  maintained  upon  it ;  but  the  parties  must  have 
gone  to  the  Court  of  Chancery  to  get  the  order  enforced.  Secondly,  it  is  not  a  bill 
of  exchange,  and  the  making  it  payable  to  order  does  not  make  it  transferable.  It  is 
intitled  in  the  cause,  and  directed  to  the  parties  in  the  cause,  and  is  nothing  more 
than  a  proceeding  to  get  the  money  out  of  court.  The  making  it  payable  to  Powell 
or  his  order  will  not  of  itself  make  it  a  negotiable  instrument.  It  is,  in  leg.al  opera- 
tion, merely  an  authority  to  the  parties  to  pay  in  pursuance  of  the  order  of  the  Vice- 
Chancellor,  and  the  Stamp  Act  has  no  application  whatever  to  such  a  document.  It 
refers  to  the  order  of  the  29th  of  July,  and  in  effect  incorporates  it  in  it.  As  between 
these  parties  it  is  as  imperfect  a  document  as  an  escrow  If  it  was  a  document  which 
ought  to  have  been  stamped  at  the  time  it  was  handed  over,  that  objection  was  not  taken 
at  the  trial.  There  is  nothing  in  the  agreement  to  shew  that  a  stamped  document  was 
to  be  delivered  ;  it  is  simply  that  the  defendant  was  to  hand  over  an  instrument 
signed  by  John  Mynn.  If  the  plaintiff'  were  setting  up  this  as  a  draft  or  order  for 
the  payment  of  money,  it  might  be  another  thing.  It  cannot  be  said  that  this  is  an 
order  for  the  payment  of  money  out  of  a  particular  fund.  [Alderson,  B.  I  should 
be  sorry  if  a  Judge's  order  for  the  payment  of  money  should  be  liable  to  a  stamp, 
which  it  would  be  if  this  were  held  to  be  so]  This  is  merely  a  consent  that  Powell 
shall  receive  the  money,  but  it  has  no  validity  without  reference  to  the  order  of  the 
Court  of  Chancery ;  that  order  required  the  money  to  be  paid  to  such  person  as  the 
defendant  and  John  Mynn  should  jointly  direct:  but  here  they  never  get  to  that 
joint  direction,  for  the  document  is  not  signed  by  both ;  therefore  it  is  an  instrument 
wholly'  incomplete.     The  calling  it  an  order  for  the  payment  of  money  is  nothing. 

[423]  Badeley  (Knowles  with  him),  in  support  of  the  rule.  It  is  said  this  is  not 
an  order  to  pay  money  ;  but  the  plaintift"  has  called  it  an  order  and  authority  for  the 
payment  of  the  sum  of  £2.50,  and  he  has  undertaken  to  hand  over  an  order  in  due 
form,  but  he  has  not  done  so.  If  this  be  not  an  order  for  the  payment  of  the  £250,  then 
the  issue  is  not  proved.  If  the  plaintiff  had  not  a  complete  order,  he  should  have 
made  an  excuse ;  but  he  has  gone  to  trial  upon  an  issue  taken  on  an  allegation  that 
he  delivered  the  order ;  and  he  was  bound  to  prove  that  he  delivered  a  complete 
order,  properly  stamped.  Admitting,  however,  that  this  is  an  imperfect  instrument,  it 
may  still  require  a  stamp  ;  for,  although  not  complete  as  to  the  other  party  who  ought 
to  have  signed  it,  it  is  still  binding  on  the  party  who  did  sign  it.  In  Chitty  on  Bills 
(9th  edit.  p.  145),  it  is  said,  "Although  the  instrument  referred  to  may  be  thus 
inoperative  as  a  bill  or  note,  yet  if  for  the  payment  of  money,  they  are  nevertheless, 
by  the  terms  of  the  Stamp  Act,  liable  to  the  stamp  duties  as  valid  bills  or  notes  are." 
So  that,  taking  this  to  be  an  imperfect  instrument,  it  ought  to  have  been  stamped, 
and  if  not,  it  is  not  available  at  all.  But  this  is  a  bill  of  exchange.  According  to 
iVIr.  Justice  Bayley's  definition  (Bay.  on  Bills,  p.  1),  "a  bill  of  exchange  is  a  written 
order  or  request  for  the  payment  of  money  absolutely  and  at  all  events."  This 
document  comes  within  that  definition.  It  is  an  order  upon  the  executors  to  pay  to 
Mr.  George  Powell,  or  his  order,  the  sum  of  £250;  and  it  is  negotiable  upon  his 
giving  his  order.  With  respect  to  the  concluding  words,  "  being  the  amount  directed 
by  the  order  of  the  29th  of  July  last  to  be  paid  to  our  order,"  they  will  not  prevent 
its  being  a  bill  of  exchange,  and  are  merely  a  de.scription  of  the  fund  out  of  which 
the  amount  was  to  be  paid  under  the  older.  In  Haussmdlier  v.  Hartsinck  (7  T.  R.  73.3), 
it  was  held  that  a  note  by  which  A.  promised  to  [424]  pay  the  bearer  £50,  "  being 
the  portion  of  value  as  under  depo.sited  in  security  for  the  payment  hereof,"  might  be 
declared  on  as  a  promissory  note;  and  in  Burchell  v.  Slocock  (2  Ld.  Raym.  1554),  a 
written  promise  for  the  payment  of  money  to  J.  S.,  or  order,  for  value  received  of  the 
premises  in  Rosemary-lane,  was  held  to  be  a  negotiable  note.  In  Chitty  on  Bills 
(9th  edit.  139),  it  is  said,  "the  statement  of  a  particular  fund  in  a  bill  of  exchange 
will  not  vitiate  it,  if  it  be  inserted  merely  as  a  direction  to  the  drawee  how  to  reim- 
burse himself ; "  and  the  two  last-named  cases  are  cited  as  authorities.  Then  it  is  said 
that  this  is  an  order  in  the  cause  ;  but  it  is  not  so.  The  Vice-Chancellor's  order  gives 
the  parties  power  to  draw  upon  the  executors  for  the  payment  of  the  money,  and 
there  is  no  reason  why  they  should  not  do  it  by  a  bill  of  exchange.  The  parties  have 
here  given  an  order  that  the  money  should  be  paid  to  a  particular  person.  The 
instrument,  when  drawn,  is  the  act  of  the  parties,  but  the  form  of  it  is  left  to  their 
discretion,  and  they  may  therefore  draw  it  in  any  form  they  please.  It  in  no  way 
interferes  with  the  order  of  the  Court  of  Chancery.     If  the  parties  who  are  to  have 
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the  disposal  of  the  money  do  it  in  a,  particular  form,  which  requires  a  stamp,  it  is  not 
for  them  to  say  that  it  is  not  a  valid  instrument. 

Pakke,  B.  I  think  this  rule  ought  to  he  discharged.  I  do  not  say  what  my 
opinion  would  have  been,  if  this  instrument  had  got  into  the  hands  of  a  third  party 
for  value :  I  am  disposed,  however,  to  think  there  may  be  cases  in  which  this 
instrument  would  require  a  stamp.  In  this  case,  the  issue  does  not  make  it  important 
to  prove  a  regular  order,  for  an  incomplete  one  will  suffice.  The  averment  in  the 
declaration  shews  this.  In  the  st^ite  in  which  this  instrument  was  tendered,  I  think 
it  was  not  a  bill  of  exchange.  I  do  not  say  that,  if  the  parties  making  this  [425] 
instrument  had  allowed  Powell  to  indorse  it  over  for  value,  they  would  not  have  been 
liable  upon  it.  It  might  also  be  objected,  that  the  defendant  was  not  bound  to  sign 
any  but  a  stamped  instrument,  lest  he  should  be  subjected  to  a  penalty,  but  that 
objection  was  not  taken,  and,  if  taken,  a  waiver  might  have  been  shewn.  Anothci' 
objection  might  have  been  made,  that  the  instrument  was  not  to  have  any  operation 
until  it  was  signed  by  both.  Until  that  was  done,  it  was  nothing  but  an  incomplete 
document.  On  the  whole,  I  think  that  this  instrument  was  properly  received  in 
evidence  without  a  stamp. 

Alderson,  B.  I  am  of  the  same  opinion.  I  think  this  is  a  mere  warrant  for  the 
payment  of  money  under  the  order  of  the  Court  of  Chancery. 

ROLFE,  B.  I  regret  that  I  have  formed  a  different  opinion  from  the  rest  of  the 
Court.  The  money  in  this  case  was  "  to  be  paid  to  such  person  as  the  defendant  and 
John  Mynn  should  jointly  direct."  Now,  if  Powell  and  Mynn  had  merely  asked  the 
executors  to  pay  the  amount,  that  request  would  not  have  required  a  stamp,  as  it 
would  not  have  been  an  order  delivered  to  the  payee.  But  here  are  parties  upon  whom 
a  bill  of  exchange  might  be  drawn,  and  here  are  competent  parties  to  draw  it  upon 
them ;  and  the  question  is,  whether  the  document  is  not  a  bill  of  exchange.  It  seems 
to  me  to  have  all  the  characteristics  of  a  bill  of  exchange.  The  words  Fmcell  v. 
Norwood  are  mere  surplusage,  and  do  not  affect  this  question.  It  is  not  signed  by 
Powell,  but  that  is  immaterial,  as  he  is  to  have  the  money.  I  think  it  is  an  order  to 
the  executors  in  the  shape  of  a  bill  of  exchange.  True,  it  turns  out  to  be  an  imperfect 
instrument,  but  that  is  not  important,  as  it  does  not  appear  on  the  face  of  it  what 
parties  are  to  sign  it.  I  think,  on  the  whole,  that  it  is  a  bill  cf  exchange,  and  there- 
fore was  not  rec'eivable  in  evidence ;  but  I  am  [426]  not  sorry  I  am  overruled  by  the 
rest  of  the  Court,  as  substantial  justice  will  be  done  by  the  decision  of  the  Court  to 
the  contrary. 

Pl.VIT,  B.  I  agree  with  my  Brother  Parke,  that  the  instrument  in  question  was 
properly  received  in  evidence  without  a  stamp.  It  was  not  complete  ;  it  was  merely 
inchoate ;  and  until  it  has  all  the  characteristics  required  by  the  act  of  Parliament, 
no  stivnip  is  necessary.  The  law  ought  to  be  clear  that  a  stamp  is  requisite,  before 
such  a  burthen  is  imposed  upon  the  subject.  I  even  go  farther  than  my  Brother 
Parke,  for  I  think  that  the  instrument  was  merely  a  carrying  out  of  the  order  of  the 
Vice-Chancellor,  and  not  an  order  capable  of  compelling  payment.  It  is  not  like  the 
case  of  a  merchant  abroad,  who,  having  funds  in  this  country  in  his  correspondent's 
hands,  can  compel  that  correspondent  to  pay  out  of  those  funds.  Here,  the  executors 
are  only  bound  to  pay  the  money  where  they  have  the  joint  direction  of  Powell  and 
Mynn  for  that  ])urpose.  I  was  struck  with  Mr.  Bovill's  argument,  that  the  money 
was  to  be  retained  by  the  executors,  subject  to  the  joint  direction  of  the  parties.  I 
think  this  is  merely  an  instrument  made  in  pursuance  of  the  Vice-Chancellor's  order, 
and  therefore  that  it  does  not  require  a  sUimp.  Suppose  a  Judge's  order  is  made  for 
money  to  be  paid  by  consent  of  the  defendant's  attorney,  and  that  consent  is  given, 
such  an  order  is  not  liable  to  stamp  duty.  The  case  is  the  same  here :  the  document 
merely  carries  out  the  order  of  the  Vice-Chancellor. 

Rule  discharged. 
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[427]  Moon  v.  Robinson.  June  25,  1845. — A  cause  was  tried  on  the  18th  of 
April,  in  Easter  Term,  which  commenced  on  the  15th  ;  the  distringas  was  return- 
able on  the  23rd,  and  a  motion  in  arrest  of  judgment  was  made  on  the  26th : — 
Held,  that  the  motion  was  too  late  within  R.  G.  H.  T.,  2  Will.  4,  s.  65,  it  not 
having  been  made  within  four  days  from  the  day  of  the  trial. 

[S.  C.  14  L.  J.  Ex.  310.] 

This  cause  was  tried  on  the  18th  of  April,  in  Easter  Term,  which  commenced  on 
the  15th.  The  distringas  was  returnable  on  the  23rd  of  April ;  and  on  the  26th  Jervis 
obtained  a  rule  to  shew  cause  why  the  judgment  should  not  be  arrested.  Against 
this  I'ule 

Humfrey  now  shewed  cause.  This  motion  for  a  rule  to  arrest  the  judgment  was 
tiiade  too  late.  The  case  comes  within  the  Cxeneral  Rule  of  Hilary  Term,  2  Will.  4, 
pi.  65,  which  provides  that  "  no  motion  in  arrest  of  judgment,  or  for  judgment  non 
obstante  veredicto,  shall  be  allowed  after  the  expiration  of  four  days  from  the  day 
of  trial,  if  there  are  so  many  days  in  term,  nor  in  any  case  after  the  expiration  of  the 
term,  provided  the  jury  process  be  returnable  in  the  same  term."  In  this  case,  the 
cause  having  been  tried  in  the  beginning  of  Easter  Term,  the  time  of  the  return  of 
the  distringas  is  immaterial ;  and  the  only  question  is,  whether  four  daj's  had  elapsed 
from  the  day  of  trial  before  the  motion  was  made.  Thomas  v.  Jonen  (4  M.  &  W.  31) 
is  directly  in  point.  Parke,  B.,  there  says,  "  I  think  the  new  rule  applies  to  all  cases, 
and  means  that  the  motion  must  be  made  within  the  four  days  of  term  which  next 
occur  after  the  trial."  The  old  practice  has  been  altered  by  the  new  rule.  He  referred 
to  Archbold's  Practice,  1108,  "  Ai-rest  of  Judgment." 

Jervis,  in  support  of  the  rule.  The  motion  was  not  too  late.  The  words  "  four 
days  from  the  time  of  the  trial "  mean  four  days  from  the  return  of  the  disti'ingas. 
In  Oheetharn  v.  Shidevant  (12  M.  &  W.  515),  where  the  second  sittings  in  Hilary  Term 
commenced  on  the  19th  of  January,  the  distringas  was  returnable  on  the  20th,  and 
the  cause  was  tried  by  adjournment  of  the  sittings  on  the  22nd,  it  was  [428]  held  that 
the  cause  was  propei'ly  tried,  as  causes  tried  at  the  adjournment  of  a  sittings  are  to 
be  considered  as  tried  on  the  first  day  of  the  sittings.  The  principle  of  that  case  is 
applicable  here.  The  time  runs  from  the  return  day  of  the  distringas,  when  the  cause 
must  be  considered  as  being  tried,  and  the  Court  can  know  nothing  of  it  before. 

Per  Curiam.  The  motion  was  too  late.  It  is  impossible  to  get  over  the  express 
words  of  the  rule,  which  says  that  no  motion  shall  be  allowed  "  after  the  expii'ation  of 
four  days  from  the  day  of  trial,  if  there  are  so  many  days  in  term."  The  new  rule 
alters  the  old  law. 

Rule  discharged. 

Palmer  v.  Earith.     June  27,  1845. — A  sewers'  rate,  not  being  imposed  directly 
by  act  of  Pailiament,  is  not  a  "  parliamentary  tax." 

[S.  C.  14  L.  J.  Ex.  256.] 

Trespass  for  breaking  and  entering  the  plaintifl's  house  and  shop,  and  seizing 
his  goods. 

Plea,  not  guilty,  by  statute. 

At  the  trial,  before  Rolfe,  B.,  at  the  Middlesex  sittings  in  Hilary  Term  last,  a 
verdict  was  found  for  the  plaintiff,  damages  15s.,  subject  to  a  special  case,  which  stated 
the  following  facts  : — The  plaintifl',  in  1843,  became  tenant  to  the  defendant  of  a  house 
in  C4oswell-street,  situate  within  the  limits  of  the  commissioners  of  sewers  for  the 
Holborn  and  Finsbury  district,  under  an  agreement  which  contained  the  following 
stipulation  : — "  All  taxes,  parochial  and  parliamentary,  to  be  paid  by  the  said  tenant." 
The  plaintiff,  during  his  tenancy,  was  assessed  to  the  sewers-rate  in  the  sum  of  15s., 
which  he  paid  in  December  1 844 ;  after  which,  on  the  defendant  demanding  his  rent, 
due  at  the  previous  Michaelmas,  the  plaintiff  tendered  the  same,  deducting  the  15s. 
for  sewers-rate.  The  defendant  refused  the  amount  tendered,  and  distrained  upon 
the  plaintiflf's  goods,  whereupon  the  present  action  was  brought.  The  [429]  question 
for  the  opinion  of  the  Court  was,  whether  the  plaintiff  was  entitled  to  deduct  the 
sewers-rate  from  the  defendant's  rent. 

Peacock,  for  the  plaintiff.     A  sewers-rate,  not  being  a  tax  imposed  directly  by  act 
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of  Parliament,  is  not  <a  parliamentary  tax,  and  is  therefore  not  a  tax,  within  the  stipu- 
lation in  this  agreement,  to  be  paid  by  the  tenant.  In  Brewsia-  v.  Kitchd  (2  Salk. 
616),  it  is  stated,  that,  in  the  debate  of  that  case,  it  was  laid  down  by  Holt,  C.  J., 
"  that  the  word  taxes,  generally  spoken  with  reference  to  a  freehold,  or  where  the 
subject-matter  will  bear  it,  shall  be  intended  parliamentary  taxes  propter  excellentiam. 
But  there  be  other  taxes  not  parliamentary,  as  repair  of  churches,  commission  of 
sewers."  That  shews  that  a  tax  imposed  by  commissioners  of  sewers  is  not  a  parlia- 
mentary tax.  It  is  imposed  by  them  under  a  power  to  make  a  rate  ;  and  in  this 
respect  it  is  like  a  paving  rate.  In  Waller  v.  Andrews  (3  M.  &  W.  312),  where,  by 
the  agreement,  the  tenant  was  to  pay  "all  outgoings  whatsoever,  rates,  taxes,  scots, 
&c.,  whether  parochial  or  parliamentary,"  it  was  held,  that  an  extraordinary  assess- 
ment, made  by  commissioners  of  sewers  upon  the  lands,  was  within  the  agreement ; 
but  that  was  on  the  ground  of  its  being  a  scot,  and  not  a  parliamentary  tax.  [Parke,  B. 
Yes  ;  and  in  that  case  there  were  the  other  words  in  the  agreement,  "  all  outgoings 
whatsoever."  Alderson,  B.  Is  a  poor-rate  a  parliamentary  taxi]  It  is  apprehended 
not.  In  Bakery.  GreenlnU  (3  Q.  B.  148;  2  G.  it  D.  435),  a  landowner,  liable  with 
others  to  repair  a  bridge,  ratione  tenune,  demised  the  land,  and  the  lessee  covenanted 
to  pay  the  rent  clear  of  the  land-tax  and  all  other  taxes  and  deductions  whatever, 
either  parliamentary  or  parochial,  taxed  or  imposed  upon  the  premises,  or  upon  the 
lessor  in  re-[430]-spect  thereof,  the  landlord's  property-tax  only  excepted  ;  and  by 
Stat.  25  Geo.  3,  c.  124,  reciting  the  liabilit}'  t(j  repair  ratione  tenur;e,  it  was  enacted, 
that  the  landowners,  liable  as  above,  should  repair  and  keep  in  repair  the  bridge 
during  the  continuance  of  the  act,  and  on  their  default  road  trustees  were  empowered 
to  do  the  repairs  and  recover  against  the  owners  :  and  for  raising  the  sums  required, 
power  was  given  to  the  landowners  to  call  meetings  and  to  make  rates  according  to 
the  value  of  the  chargeable  lands,  such  rates  to  be  levied,  if  necessary,  by  distress  : 
it  was  held,  that  the  original  liability  for  contributions  to  repairs  did  not,  by  these 
enactments,  become  a  parliamentary  tax  or  deduction  within  the  lessee's  covenant, 
and  that  he,  having  been  compelled  to  pay  a  rate  made  and  charged  upon  him  as 
lessee  and  occupier,  might  (in  the  manner  pointed  out  by  the  statute)  recover  the 
amount  from  the  lessor.  There,  although  it  was  clear  the  rate  could  not  have  been 
made  except  by  virtue  of  the  act,  yet  it  was  held  that  it  was  not  a  parliamentary  tax, 
and  that  the  lessee  was  not  liable  to  pay  it.  [Alderson,  B.  A  county  rate  is  not  a 
parliamentary  tax,  although  it  is,  in  one  sense,  made  by  Parliament ;  but  the  rate  is 
not  fixed  or  assessed  by  act  of  Parliament.]  A  sewers-rate  is  not  imposed  directly  by 
act  of  Parliament,  in  the  same  manner  that  the  income  and  window  taxes  are  imposed  ; 
the  amount  of  which  is  fixed  by  the  act.  In  the  case  of  a  sewers-rate,  it  is  not  a  tax 
when  the  act  is  made.     [He  was  then  stopped  by  the  Court.] 

Barstow,  for  the  defendant.  The  question  here  is  as  to  the  meaning  of  the  parties 
to  this  particular  agreement,  taking  into  consideration  the  local  liabilities  of  the  parties. 
If  the  Landlord  be  held  chargeable,  it  will  be  in  consequence  of  the  parties  putting  in 
a  redundancy  of  words.  If  the  parties  had  used  the  tei  in  "  all  taxes  "  only,  and  the 
word  "parliament^ary  "  had  been  excluded,  it  is  clear  this  rate  would  have  fallen  on 
the  tenant.  But  the  word  parlia-[431]-mentary  means  only  a  tax  imposed  by  author- 
ity of  Parliament.  [Alderson,  B.  According  to  that  view,  a  poor-rate  v.-onld  be  a 
parliament;uy  tax,  and  would  fall  on  the  laiidlord.]  A  sewers-rate  is  by  the  acts 
made  payable  by  the  tenant ;  and  in  Callis  on  Sewers,  a  sevrers  rate  is  stated  to  be 
a  tax  which,  in  the  first  instance,  is  chargeable  on  the  tenant.  The  cases  as  to  the 
land-tax  are  applicable  to  the  present  case.  In  Arnjiehl  v.  While  (Ky.  and  Mo.  246), 
where  a  tenant  veibally  agreed  to  pay  "  all  taxes,"  it  was  held,  that,  under  that  agree- 
ment, he  was  bound  to  pay  the  land-tax,  although  it  was  not  specifically  mentioned. 
And  in  The  (rohrnors  of  Chrisl's  Ho.-pital  v.  Ilurrihl  {'.i  Scott,  N.  R.  126;  2  Man.  & 
(ir.  707),  where  the  lessee  covenanted  "at  his  own  charge,  to  pay  all  parliamcntar3', 
parochial,  and  other  taxes,  tithes,  and  assessments  then  or  thereafter  to  be  issuing  out 
of  all  or  any  of  the  thereby  demised  premises,  or  chargeable  upon  the  landlords  or 
tenants  thereof  for  the  time  being  in  respect  thereof,"  it  was  held,  that  land-tax,  which 
had  been  redeemed  or  purchased  by  a  former  lessee  of  part  of  the  premises,  under  the 
provisions  of  42  Geo.  3,  c.  116,  was  a  parliamentary  assessment  with'ii  the  meain'ng 
of  the  covenant.  [Parke,  B.  There  is  a  provision  in  the  Land-Tax  Acts,  that  if  the 
tax  is  redeemed,  the  party  redeeming  shall  have  a  remedy  against  the  tenant  ;  so  that 
the  tenant  is  to  pay  the  tax  at  all  events.] 
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Parke,  B.  It  is  quite  clear,  on  the  authority  of  Lord  Holt  in  Brewster  v.  Kitchel, 
that  sewers-rates  are  not  to  be  considered  as  parliamentary  taxes.  A  parliamentary 
tax  is  one  that  is  imposed  directly  by  act  of  Parliament.  The  case  of  JFaller  v.  Aiulrews 
is  distinguishable  from  the  present,  as  there  the  tenant  agreed  to  pay  " all  outgoings 
whatsoever  ; "  bat  here  the  words  are  much  less  extensive.  The  tenant  was  under 
no  obligation  to  pay  the  whole  rent  [432]  without  deduction,  and  at  the  time  of 
distress  he  tendered  enough. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff, 

Ireland  I'.  Harris.  June,  19,  1845. — The  plaintiff,  a  schoolmaster,  in  1842,  con- 
tracted with  the  defendant  to  rent  of  him  a  house  and  school-room,  at  the  rent 
of  £35  a  year  ;  and  it  was  further  agreed  between  them,  that,  "  unless  death  or 
continued  ill-health  in  either  case  should  take  place,"  the  defendant  promised  to 
provide  two  bedrooms  over  the  intended  schoolroom,  but  not  before  the  year 
1844  ;  and  when  such  rooms  should  be  provided,  the  plaintiff  agreed  to  pay  for 
them  an  additional  rent  of  £5  a  year.  In  an  action  on  this  agreement,  the 
declaration  alleged  as  a  breach,  that,  although  the  whole  of  the  year  1844,  except 
a  few  days,  had  elapsed,  and  although  the  defendant  had  not  been  prevented  by 
any  ill-health,  he  had  not,  although  often  requested,  provided  the  two  bed-rooms  : 
— Held,  on  motion  in  arrest  of  judgment,  after  verdict  for  the  plaintiff,  that  the 
"continued  ill-health  in  either  case"  meant  ill-health  of  either  of  the  parties, 
and  therefore  that  the  declaration  was  bad,  for  not  averring  that  there  had  been 
no  continued  ill-health  on  the  part  of  the  plaintiff. 

Assumpsit.  The  declaration  stated,  tliat,  theretofore  and  before  the  commencement 
of  the  suit,  to  wit,  on  the  30th  day  of  November,  A.D.  1842,  by  a  certain  agreement 
in  writing,  then  made  and  entered  into  between  the  defendant  of  the  first  part,  and 
the  plaintiff  of  the  second  part,  the  defendant  agreed  to  let  to  the  plaintiff',  and  the 
plaintiff' agreed  to  rent  of  the  defendant,  and  occupy,  a  certain  house  and  school-room, 
situate  in  Mewland,  in  the  pai-ish  of  St.  Sepulchre,  in  the  county  of  Northampton, 
at  £35  per  annum,  the  rent  to  be  paid  quarterly,  commencing  from  the  25th  day  of 
December,  A.D.  1842,  on  the  conditions  of  all  inside  work  to  be  done  by  the  said 
plaintiff',  if  he  should  I'equiie  any  ;  no  fixtures  to  be  removed  ;  and  if  any  part  of  the 
premises  should  be  damaged  or  defaced,  the  same  should  be  made  good  by  the  said 
plaintiff' :  and  that  it  was  by  the  said  agreement  then  mutually  agreed,  that  the  said 
house  and  premises  should  be  held  for  three  years,  on  conditions  of  the  rent  being 
promptly  paid,  at  the  usual  quarter-days,  namely,  on  the  25th  day  of  December,  the 
25th  day  of  March,  the  25th  day  of  June,  and  the  29th  day  of  September ;  that,  if 
the  house  and  premises  should  be  underlet,  it  was  not  to  be  without  a  wiitten  consent 
from  the  defendant,  bis  heirs  or  assigns  ;  and  that  each  party  should  be  entitled  to 
six  months'  notice,  which  [433]  should  be  given  in  writing,  previous  to  the  expiration 
of  that  agreement,  which  would  end  on  the  25th  day  of  December,  A.D.  1S45;  and 
until  that  time  that  agreement  should  be  in  force  between  the  defendant  and  the 
plaintiff,  their  heirs  and  assigns,  unless  that  agreement  should  be  in  any  way  broken 
by  the  plaintiff;  then  the  defendant,  his  heirs  or  assigns,  should  be  at  liberty  to  take 
immediate  possession  of  the  said  house  and  premises,  and  whatever  loss  might  be 
sustained  in  the  piemises  being  unoccupied  or  unlet,  should  be  defrayed  by  the 
plaintiff,  his  heirs,  executors,  or  assigns,  until  the  termination  of  that  agreement ;  but 
each  party  should  be  at  liberty  to  let  the  said  house  and  premises,  on  conditions  of 
the  defendant,  his  heirs  or  assigns,  sustaining  no  loss  thereby  ;  but  underletting  was 
not  to  be  allowed,  only  in  default  of  the  plaintiff',  his  heirs,  or  assigns,  keeping  to  that 
agreement :  and  it  was  thereby  further  agreed  by  the  plaintiff  and  the  defendant, 
that,  unless  death  or  continued  ill-health  in  either  case  should  take  place,  or  the  plaintiff 
should  in  any  way  break  that  agreement,  the  defendant  promised  to  provide  two  bed- 
rooms over  the  intended  school-room,  according  to  the  defendant's  own  plan,  and  not 
before  the  year  of  our  Lord  1844 ;  and,  as  it  was  above  stated,  when  such  rooms 
should  be  provided,  the  said  plaintiff  thereby  agreed  to  pay  an  additional  rent  of  £5 
per  annum,  until  the  expiiation  of  that  agreement  of  the  defendant  and  plaintiff:  all 
rates  and  taxes  to  be  paid  by  the  plaintiff'.     The  declaration  then  averred  mutual 
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promises,  and  performance  of  the  agreement  by  the  plaintiff;  and  alleged,  as  a  breach, 
that,  although  the  whole  of  the  year  18-1:4,  with  the  exception  of  a  few  days  thereof, 
had  elapsed,  and  although  the  defendant  had  not  been  prevented  by  continued  ill- 
health,  he  had  not,  although  often  requested,  provided  any  bed-rooms  over  the  said 
intended  school-room,  pursuant  to  his  agreement  in  that  behalf. 

The  defendant  pleaded  several  pleas,  which  it  is  not  [434]  necessary  to  refer  to ; 
and  at  the  trial,  before  Maule,  J.,  at  the  last  Northampton  assizes,  the  plaintifT 
obtained  a  verdict. 

In  Easter  Term,  Hill  obtained  a  rule  to  shew  cause  why  the  judgment  should  not 
be  arrested  ;  first,  on  the  ground  that  the  agreement  only  bound  the  defendant  to 
provide  the  bed-rooms  before  the  end  of  the  year  1844,  and  that  there  was  no  aver- 
ment in  the  declaration  that  a  reasonable  time  for  the  performance  of  the  work  within 
that  year  did  not  remain  ;  secondly,  on  the  ground  that  it  was  not  averred  that  there 
hiwJ  not  been  any  continued  ill-health  on  the  part  of  the  plaintifl'. 

Humfrey  and  \\  addington  now  shewed  cause.  This  declaration  is  framed  on  an 
agreement  for  the  occupation  of  a  house  and  school-room;  and  it  alleges,  "that  it 
was  furthei'  agreed  by  the  plaintifT  and  defendant,  that,  unless  death  or  continued 
ill-health  in  either  case  should  take  pl.ice,  or  the  plaintiti'  should  in  any  way  break 
that  agreement,  the  defendant  promised  to  provide  two  bed-rooms  over  the  intended 
school-room,  accoi'ding  to  the  defendant's  own  plan,  and  not  before  the  year  1844." 
The  breach  is,  that  although  the  whole  of  the  year  1844,  except  a  few  days,  had 
elapsed,  the  bed-rooms  had  not  been  provided.  The  meaning  of  that  part  of  the 
agreement  is  not  that  the  rooms  should  be  provided  before  the  end  of  the  year  1844, 
but  that  the  defendant  should  not  be  called  on  to  build  the  rooms  before  the  year 
1844;  and  it  is  important  to  notice,  that  the  agreement  was  made  in  1842.  The 
objection  made  to  the  sufficiency  of  this  declaration  is,  that  there  is  no  averment  that 
a  re;isonable  time  did  not  remain  for  the  execution  of  the  work  in  the  year  1844. 
The  action  was  commenced  in  December ;  this  is  before  the  Court,  and  need  not  be 
averred.  [Parke,  11  This  is  a  work  of  time,  and  cannot  be  done  in  a  moment,  though 
it  is  to  be  done  generally  on  recjuest.]  In  every  case  of  an  agreement  to  [435]  do  a 
thing  on  request,  some  time  must  be  occupied  in  doing  it.  The  intention  here  was, 
that  the  defendant  should  build  the  rooms  on  request,  but  not  before  the  year  1844. 
Now  the  declaration  avers  a  reijuest,  and  that  the  work  was  not  done.  After  verdict, 
that  is  sufficient ;  for  eveiy  intendment  must  be  made  in  favour  of  the  declaration. 
Suppose  the  defendant  had  begun  to  build,  and  had  done  as  much  as  he  could  reasonably 
have  accomplished  ;  in  that  case  there  would  have  been  no  breach  of  the  agreement. 
That  would  have  been  a  good  answer.  This  agreement  is  evidently  framed  by  the 
parties  themselves,  and  should  receive  a  reasonable  construction.  Then  it  is  further 
objected,  that  the  declaration  should  have  averred  that  there  was  no  continued  ill- 
health  on  the  part  of  the  plaintiti'.  The  words  are,  "unless  death  or  continued  ill- 
health,  in  either  case  ;  "  which  it  is  said  means  the  death  or  ill  health  of  either  party. 
[Parke,  B.  It  possibly  does  not  apply  to  either  party,  but  means,  either  in  the  event 
of  death  or  of  ill-health.  Alderson,  B.  I  should  have  considered  it  to  mean,  "Unless 
I  die,  or  continue  in  ill-health."  The  defendant  did  not  intend  that  his  executors 
should  have  to  do  it.]  The  defendant  was  a  builder,  and  the  meaning  was,  that  ho 
would  build  the  rooms  if  he  lived,  and  was  well  enough  to  do  so.  [Parke,  B.  You 
are  travelling  out  of  the  record.  No  doubt  the  fact  of  his  being  a  builder  aflbrds 
strong  ground  for  that  construction  ;  but  we  cannot  take  notice  of  that  fact,  because 
it  is  not  on  the  record.  The  agreement  should  be  stated  according  to  its  legal  eflect.] 
The  agreement  is  declared  on  as  one  entire  contract ;  and,  looking  to  the  natuie  of  it, 
could  the  parties  have  meant  that  this  should  depend  on  the  plaintiff's  state  of  health? 
AVhat  is  the  meaning  of  ill-health  ?  [Parke,  B.  It  means  such  a  state  of  health  as 
would  render  him  incapable  of  doing  the  work.]  What  length  of  continuance  of 
ill-health  is  it  to  be?  At  all  events,  if  this  be  a  defect  in  the  declaration,  it  is  one 
[436]  which  is  cured  by  verdict:  Stcnnel  v.  Hugf/ (I  Saund.  228),  It  is  also  matter 
of  dcfeazance,  and  should  come  from  the  other  side.  [Parke,  B.  A  defea/ance  is  a 
matter  coming  after;  this  comes  by  way  of  proviso.]  In  the  case  of  Jl';/nne  v.  Wynne 
(2  Man.  &  G.  8  ;  2  Scott,  N.  \i.  278,  G15),  where  a  rent-charge,  with  power  of  distress, 
was  devised  to  a  married  woman  for  life,  "  or  so  long  as  her  conduct  and  behaviour 
should  be  discreet,  and  meet  with  the  approbation  of  the  testator's  trustees,"  in  an 
avowry  under  the  power  of  distress  for  the  arrears  of  rent-charge,  it  wjia  held,  that  it 
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was  not  necessary  to  aver  that  her  conduct  had  been  discreet,  &c.,  it  being  a  condition 
subsequent,  and  that  the  onus  was  on  the  plaintiff  to  shew  a  breach  of  it.  [Parke,  B. 
This  is  not  by  way  of  defeazance,  for  the  contract  is  incomplete  without  it.] 

Hill  and  Mellor,  in  support  of  the  rule,  were  not  called  upon. 

Parke,  B.  We  are  to  confine  ourselves  to  the  record,  and  from  that  it  appears 
that  the  plaintiff,  being  a  schoolmaster,  entered  into  a  contract  with  the  defendant  for 
the  occupation  of  a  house  as  a  school,  and  the  stipulation  is  that  it  should  be  fitted 
up  by  the  plaintiff';  and  it  was  further  agreed  as  follows  [his  Lordship  stated  the 
agreement,  and  continued]:  The  question  turns  on  the  meaning  of  the  words  "unless 
death  or  continued  ill-health,  in  either  case,  should  take  place."  Now  it  is  clear  that 
these  words  refer  to  the  death  or  ill-health  of  some  per.son  :  and  the  question  is, 
whether  they  do  not  apply  to  lioth  parties  ;  so  that,  if  the  plaintiff  had  died,  his 
executors  could  not  have  enforced  the  performance  of  the  contract.  Death  must  apply 
to  both.  That  is  only  reasonable,  because  the  plaintiff  is  a  schoolmaster,  and  the 
providing  of  the  rooms  had  reference  to  a  continued  occupation  of  the  house  as  a 
school.  And  then,  looking  to  the  contract  alone,  it  seems  to  me  a  [437]  reasonable 
construction  to  hold,  that  both  parties  must  be  in  a  good  state  of  health  before  there 
could  be  a  complete  breach  of  the  contract.  The  work  is  not  to  be  done  unless  both 
parties  are  in  good  health  ;  that  is,  therefore,  a  condition  precedent  to  its  perform- 
ance, and  should  have  been  shewn  in  the  declaration.  The  fact  of  the  defendant 
being  a  builder  might  have  raised  some  doubt,  but  that  does  not  appear  on  the 
I'ecord.  I  therefore  think  this  declaration  is  bad,  and  that  the  judgment  must  be 
arrested. 

Alderson,  B.,  concurred. 

RoLFE,  B.  I  agree  with  my  Brother  Parke,  and  indeed  go  further,  for  I  think, 
bad  the  fact  of  the  defendant  being  a  builder  appeared  on  the  recoid,  the  declaration 
would  not  have  been  good. 

Kule  absolute. 

Harvey  v.  Brydges  and  Other.s.  June  27,  1845. — Trespass.  The  declaration 
stated,  that  the  defendants,  with  force  and  arms,  broke  and  entered  a  certain 
messuage,  cottage,  and  dwelling-house,  situate  in  Nova  Scotia  gardens,  in  the 
parish  of  St.  Martin,  Bethnal  Green,  and  then  expelled  the  plaintiff  from  the 
possession  and  occupation  of  the  same.  Plea,  that  the  messuage,  cottage,  &c., 
were  the  soil  and  freehold  of  the  defendants,  wherefore  they  committed  the  said 
trespasses  in  the  said  messuage,  ifec,  as  they  lawfully  might  for  the  cause  afore- 
said : — Held,  first,  that  the  plea  of  lib.  ten.  was  a  good  plea  to  this  declaration, 
although  the  close  was  particularl}'  described  in  the  declaration  ;  secondly,  that  it 
was  not  to  be  inferred  from  the  declaration  that  there  was  an}'  breach  of  the 
peace  or  forcible  entiy,  the  averment  of  vi  et  armis  being  a  mere  formal  allegation 
that  the  defendants  entered  with  some  force,  sufficient  to  enable  them  to  get 
into  possession. 

[S.  C.  3  Dowl.  &  L.  55  ;  U  L.  J.  Ex.  272  ;  9  Jur.  759  :  affirmed  1  Ex.  261.  Dictum 
adopted,  Loivs  v.  Telford,  1876,  1  A.  C.  426.  Referred  to,  BeddaU  v.  MaUland,  1881, 
17  Ch.  D.  189.] 

Trespass.  The  declaration  stated,  that  the  defendants,  with  force  and  arms,  &c., 
broke  and  entered  a  certain  messuage,  cottage,  and  dwelling-house  of  the  plaintiff, 
situate,  lying,  and  being  in  a  certain  place  called  or  known  as  Nova  Scotia  Gardens, 
in  the  parish  of  St.  Martin,  Bethnal  Green,  in  the  county  of  Middlesex,  and  which 
were  in  the  actual  possession  and  occupation  of  the  plaintiff,  and  then  with  force  and 
arms  evicted,  ejected,  ex-[438]-pelled,  put  out,  and  amoved  the  plaintiff"  and  his  family 
from  the  possession,  occupation,  and  enjoyment  of  the  same. 

Plea,  that  the  said  messuages,  cottage,  &c.,  were  the  soil  and  freehold  of  the 
defendants,  wher-efore  they  committed  the  said  alleged  trespasses  in  the  said  messuage, 
cottage,  &c.,  as  they  lawfully  might  for  the  cause  aforesaid. 

General  demurrer,  and  joinder  in  demurr-er. 

The  plaintiff's  point  was,  that  the  common  bar  was  not  admissible  in  an  action  for 
a  trespass  in  the  plaintiff's  dwelling-house,  and  that  it  afforded  no  justification  for  a 
forcible  entry  into  it. 
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Lush,  in  support  of  the  demurrer.  The  questiou  is,  whether  the  plea  of  liberum 
tenerueiitum  is  a  good  answer  to  this  declaration.  That  plea  is  never  good,  when  the 
place  is  particularly  described  and  defined  in  the  declaration  ;  it  is  only  allowed  when 
the  declaration  is  general,  in  order  to  compel  the  plaintift"  to  describe  the  abuttals  of 
the  property.  Here  the  premises  are  described  as  situate  in  Nova  Scotia  Gardens,  and 
in  the  occupation  of  the  plaintiff.  The  plea  never  was  good,  on  principle,  by  way  of 
justification,  but  it  hiis  been  sanctioned  by  usage  where  the  declaration  is  general,  in 
order  to  compel  a  more  accurate  description  of  the  place  where  the  trespass  is  supposed 
to  be  committed.  In  Lambert  v.  Strooilur  (Willes,  218),  the  question  was  discussed 
whether  liberum  tenementum  was  a  good  plea,  when  pleaded  to  a  declaration  in 
trespass  which  gives  a  particular  description  of  the  premises.  Willes,  C.  J.,  in  deliver- 
ing the  judgment  of  the  Court,  says  :  "  Former!}',  when  a  plaintiff'  only  declared 
generally,  it  was  thought  a  great  hardship  on  the  defendant  to  be  obliged  to  answer 
such  a  general  charge  ;  for  if  the  plaintiff  had  a  large  estate  in  the  [439]  township,  the 
defendant  could  not  tell  in  which  of  the  closes  he  would  assign  his  trespass  ;  and  there- 
fore they  gave  the  defendant  leave  to  plead  the  general  issue,  to  oblige  the  plaintiff  to 
make  a  new  assignment,  and  ascertain  the  place  in  his  replication  :  if  he  did  not,  and 
the  defendant  pleaded  generally,  as  he  might  do,  that  the  place  in  question  was  his 
freehold,  the  hardship  would  be  turned  on  the  plaintiff;  for  then,  if  the  defendant 
could  prove  any  one  place  in  the  township  to  be  his  freehold,  the  plaintiff  would  be 
gone.".  .  .  "As  these  were  the  reasons  for  admitting  such  a  pleji  as  this,  I  doubt 
ver}'  much  whether  this  be  a  good  plea  in  the  present  case,  where  the  plaintiff  has 
named  the  closes  in  his  declaration.  The  reasons  for  this  plea  do  not  hold  here  ;  there 
is  no  hardship  on  the  defendant,  and  the  plaintiff  has  ascertained  the  place.  Nor  can 
the  plaintiff  make  a  new  assignment  in  his  replication  ;  if  he  did,  it  would  be  a 
departure  on  pleading.  If,  therefore,  it  were  necessary  in  this  case  to  give  an  opinion 
upon  this  point,  I  am  inclined  to  be  of  opinion  (as  at  present  advised)  that  the  plea  is 
not  good."  [Parke,  B.  How  many  thousand  cases  have  there  been  in  which  this  plea 
has  been  pleaded,  and  ahvays  been  allowed?  Though  considered  as  an  anomaly, 
nobody  in  modern  times  has  ever  doubted  about  its  being  a  good  plea.  All  ynu  can 
say  is,  that,  upwards  of  a  hundred  years  ago,  Willes,  C.  J.,  doubted  whether  the  plea 
was  good  ;  but  since  that  time  it  has  been  pleaded  a  thousand  times  without 
objection.]  It  has  never  been  expressly  held  to  be  good,  where  the  places  has  been 
named  in  the  declaration.  It  is  not  a  good  plea  in  justification,  and  if  the  usage  does 
not  allow  it  as  such,  it  ought  not  to  be  permitted.  The  cases  only  shew  that  it  has 
been  pleaded  as  a  means  of  compelling  the  plaintiff  to  new  assign  where  the  declaration 
is  general.  (He  referred  to  Cooke  v.  Jackst/n  (9  Dowl.  &  Ry.  495)  and  iritittini/lon  v. 
Bnmll  (o  Q.  B.  139;  1  Dav.  &  M.  184).)  [Parke,  B.  You  will  have  great  difficulty 
in  [440]  |)eisuadiiig  us  that  this  is  a  bad  plea,  after  it  Bas  been  allowed  for  such  a 
length  of  time.     We  cannot  overturn  what  has  been  the  constant  practice  so  long.] 

Then,  secondly,  if  it  be  a  good  plea  to  an  action  of  trespass  quare  clausum  fregit, 
it  is  not  a  good  plea  to  this  declaration,  which  states  a  forcible  entry,  and  expulsion 
of  the  plaintiff  from  the  house.  The  plea  justifies  it  on  the  ground  that  the  defentlants 
are  owners  of  the  freehold  ;  but  their  being  so  will  not  justify  a  l)reach  of  the  peace. 
The  plea  puts  forward  this  proposition,— that  a  party  who  can  shew  himself  to  be  the 
owner  of  the  freehold,  may  enter  upon  the  possession  of  the  occupier  of  a  house,  night 
or  daj',  and  violently  tuin  him  out  of  it.  [Parke,  B.  You  assume  a  breach  of  the 
peace,  which  is  really  assuming  too  much.]  This  point  arose,  but  was  not  decided, 
in  Neuion  v.  Ilarland  (1  Man.  &  Gr.  644;  I  Scott,  N.  K.  474).  [Parke,  B  It  does 
not  arise  here,  as  there  may  have  been  a  legal  possession  only.  The  declaration  does 
not  necessaril}-  mean  that  the  plaintiff  was  actually  in  possession.  All  the  plaintifl" 
would  be  bound  to  prove  would  be  an  eutr^'  on  the  land.]  The  defendants  justify 
the  whole  of  the  trespasses  alleged,  and  they  thereby  undertake  to  justify  all  the 
force  that  the  plaintiff  can  prove  under  his  declaration.  [Parke,  B.  No.  Thej' 
undertake  to  justify,  not  all  the  force  that  the  plaintiff  can  prove,  but  all  that  he  must 
prove  to  support  the  action.  The  plea  justifies  an  entry  with  some  force — as  much  as 
would  amount  to  legal  force.]  The  defendants  ought  to  have  pleaded  that  they  used 
no  more  force  than  was  necessary,  and  then  the  plaintiff  would  have  been  at  lilierty  to 
have  replied  and  put  in  issue  the  excess.  [Parke,  B.  Is  there  no  force  whatever  that 
a  party  may  use  to  get  into  possession  ?]  Not  any  amounting  to  a  breach  of  the  peace. 
[Parke,  B.     That  is  not  alleged  in  this  declaration.     It  in  truth  alleges  no  force  at  all, 
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and  if  issue  had  been  taken  on  the  allegation  of  vi  et  armis,  the  plaintili  [441]  would 
not  be  bound  to  prove  any  force.  If  you  had  replied  that  the  defendants  used  more 
force  than  necessary,  you  would  have  raised  the  question  in  Nevjtan  v.  Harland.  You 
might  have  averred  that  the  defendants  entered  in  a  violent  manner,  and  with  a 
breach  of  the  peace  ;  but  not  having  done  so,  you  can  claim  no  advantage  from  that 
illegal  act,  if  it  existed.]  The  averment  of  vi  et  armis  is  equivalent  to  an  allegation 
of  a  breach  of  the  peace  and  forcible  expulsion  :  Rex  v.  Storr  (3  Burr.  1698),  and  Rex 
V.  Bathurst,  there  cited.  The  declaration  here  uses  words  which  amount  to  the  state- 
ment of  a  breach  of  the  peace,  and  the  plea  does  not  aver  that  the  defendants  entered 
using  no  more  foi'ce  than  necessary  :  Leeward  v.  Basilee  ( 1  Salk.  407).  [Parke,  B. 
That  is  no  objection  to  the  plea  on  general  demurrer.  Alderson,  B.  If  the  defendants 
might  lawfully  enter  with  any  force,  you  admit  it  by  your  demurrer.  In  Rex  v. 
Wilson  (8  T.  R.  357),  the  allegation  of  vi  et  armis  is  expressly  distinguished  from  that 
of  manu  forti.] 

Hugh  Hill,  contrk,  referred  to  Reeves's  History  of  the  Common  Law,  vol.  2, 
pp.  340  343,  and  was  then  stopped  by  the  Court. 

Parke,  B.  We  think  our  judgment  must  be  for  the  defendants.  The  plea  of 
liberum  tenementum  was  originalh'  invented  for  the  purpose  of  driving  the  plaintiff 
to  prove  his  title  to  the  disputed  close ;  and  there  can  be  no  doubt,  that,  in  order  to 
free  himself  from  the  necessity  of  doing  that,  the  plea  would  have  been  demurred 
to  long  ago,  if  any  one  had  thought  such  a  demurrer  would  be  successful.  This  is 
the  use  of  that  plea;  and  indeed,  in  one  case,  the  Court  of  Queen's  Bench  held  that 
you  cannot  go  into  evidence  of  title  under  a  plea  of  not  possessed.  But  then  it  is 
argued,  that  the  plea  of  liberum  tenemen-[442]-tum  is  not  good  when  the  place  of  the 
supposed  trespass  is  described  in  the  declaration  ;  but  the  only  eft'ect  of  describing 
the  close  in  the  declaration  is,  as  appears  from  the  case  of  Cocker  v.  Crompton  (1  B.  &  C. 
489  ;  2  D.  &  K.  719),  that  the  defendant  then  knows  the  precise  spot  in  which  the 
trespass  is  charged  to  have  been  committed,  and  must  therefore  make  out  his  title  to 
the  freehold  on  that  very  spot ;  and,  on  his  proving  a  prima  facie  right  to  enter  the 
close,  because  it  is  his  freehold,  it  will  be  competent  to  the  plaintiff  to  prove  that  it 
has  been  demised  to  him,  and  to  shew  his  lease  if  he  have  one.  The  next  point  was 
that  i-aised  in  Newtmi  v.  Harland  (1  Man.  &  G.  644  ;  1  Scott,  N.  R.  3,  474,  502)  ; 
and  if  it  were  necessary  to  decide  it,  I  should  have  no  difficulty  in  saying,  that  where 
a  breach  of  the  peace  is  committed  by  a  freeholder,  who,  in  order  to  get  into  posses- 
sion of  his  land,  assaults  a  person  wrongfully  holding  possession  of  it  against  his  will, 
although  the  freeholder  may  be  responsible  to  the  public  in  the  shape  of  an  indictment 
for  a  forcible  entry,  he  is  not  liable  to  the  other  party.  I  cannot  see  how  it  is  possible 
to  doubt,  that  it  is  a  perfectly  good  justification  to  say  that  the  plaintiff  was  in 
possession  of  the  land  against  the  will  of  the  defendant,  who  was  owner,  and  that  he 
entered  upon  it  accordingly ;  even  though,  in  so  doing,  a  breach  of  the  peace  was 
committed.  But  the  point  does  not  arise  in  this  case  ;  for  we  cannot  intend  on  these 
pleadings  that  there  was  any  breach  of  the  peace  or  forcible  entry  by  the  defendants. 
The  expression  in  the  declaration,  "  that  they  entered  the  premises  vi  et  armis,"  is 
a  mere  formal  allegation,  implying  that  they  entered  with  some  kind  of  force, — with 
a  degree  of  force  sufficient  to  enable  them  to  get  into  possession,  and  which  might  or 
might  not  amount  to  a  breach  of  the  peace.  In  Laioe  v.  King  (1  Saund.  81),  it  was 
held,  that  the  words  "  vi  et  armis  "  in  a  declaration  in  trespass  are  mere  matter  [443] 
of  form,  the  omission  of  which  is  aided,  on  general  demurrer,  by  the  stat.  27  Eliz.  c.  5, 
and  which  call  for  no  answer  from  the  defendant.  It  is  true,  that  the  words  "  using 
no  more  force  than  necessary "  are  usually  inserted  in  pleas  in  trespass,  but  many 
precedents  omit  them  ;  and,  even  supposing  this  improper,  the  plaintiff  could  not  take 
advantage  of  the  defect  on  general  demurrei-.  Under  the  words  "  vi  et  armis,"  the 
plaintiff  need  not  have  proved  anything ;  neither  was  he  bound  to  prove  the  eviction  ; 
proof  of  the  trespass  would  have  been  enough  :  and  the  defendants  must  only  be 
taken  as  answering  what  the  plaintiff  would  be  bound  to  prove. 

Alderson,  B.  I  agree  with  my  Brother  Parke  upon  both  points.  The  plea  of 
liberum  tenementum  is  equally  applicable,  whether  the  place  is  mentioned  in  the 
declaration  or  not.  In  the  one  case,  the  defendant  says,  "  I  suppose  you  are  going 
for  such  a  close,  and  I  tell  you  it  is  mine  : "  in  the  other,  when  the  place  is  described, 
he  says,  "I  know  you  are  going  for  such  a  close,  and  I  tell  you  it  is  mine."  The 
Other  point  comes  to  this  :  may  a  freeholder  lawfully  enter  on  his  own  premises  with 
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any  degree  of  force — for  the  distinction  is  very  plainly  taken  in  Rex  v.  Wilson  (8  T.  R. 
357),  between  entering,  even  a  dwelling-house,  vi  et  armis  simply,  and  entering  it 
mann  forti  ?  I  have  still  the  misfortune  to  retain  the  opinion  that  I  expressed  in 
NewUm  V.  Harhiml,  although  the  majority  of  the  Court  of  Common  Pleas  have  held 
the  contrary  ;  but  as  the  plaintiff  in  this  case  has  not  new  assigned,  so  as  to  raise 
that  point,  we  need  not  decide  it  at  present. 

Platt,  B.,  concurred. 

Judgment  for  the  defendants. 

[444]  Curtis,  Bart.,  v.  Scales  and  Others.  June  27,  1845. — On  the  8th  of 
February,  1810,  a  license  was  granted  by  the  lord  of  a  manor  to  a  copyholder, 
to  demise  part  of  his  copyhold  premises  to  A.  K.  for  seventy-one  years,  saving 
to  the  lord  all  fines,  &c.,  in  as  ample  a  manner  as  if  the  license  had  not  been 
granted.  On  the  4th  of  April,  1810,  a  second  license  was  granted  to  him  to 
demise  the  remainder  of  the  copyhold  tenement  (excepting  the  land  demised  to 
A.  K.)  for  the  term  of  seventy-one  years,  with  this  condition,  "  that,  in  conse- 
quence of  his  engagement  to  improve  the  said  premises,  and  paying  unto  the  lord 
a  fine  for  his  license,  it  is  hereby  agreed,  that,  during  the  said  term  of  seventy- 
one  years,  the  fine  on  all  future  admissions  shall  be  at  and  after  the  rent  of  £37 
per  year,  for  the  whole,  and  so  in  proportion  for  every  less  quantity  of  land  :  " — 
Held,  that  the  words  "the  whole"  meant  the  whole  of  the  residue  which  had 
not  been  demised  to  A.  K. ;  atid  that  the  executors  of  the  copyholder  were 
bound  to  pay,  on  their  admission  to  the  whole  of  the  premises,  not  only  the  two 
years'  improved  value  on  £M  per  annum,  but  also  two  years'  improved  value  of 
the  premises  demised  to  A.  K. 

[S.  C.  14  L.  J.  Ex.  318.] 

This  was  an  action  of  debt  by  the  plaintiff,  as  lord  of  the  manor  of  Tottenham,  in 
the  county  of  Middlesex,  against  the  defendant,  for  a  fine  claimed  to  be  due  to  the 
plaintiff,  upon  the  admission  of  the  defendants  to  certain  customary  tenements,  parcel 
of  the  said  manor. 

Issue  having  been  joined,  the  following  case  was  stated  for  the  opinion  of  this 
Court : — 

The  plaintiff,  before  and  at  the  time  of  the  admittance  of  the  defendants,  was,  and 
still  is,  lord  of  the  manor  of  Tottenham  ;  and  the  defendants  are  the  trustees  and 
devisees  of  John  Scales,  who  was  a  copyholder  of  the  said  manor.  On  the  23rd  of 
April,  1808,  John  Scales,  the  testator,  was  admitted  tenant  of  a  certain  copyhold 
tenement  in  the  parish  of  Tottenham;  and  on  the  8tb  of  February,  1810,  a  license 
was  granted  to  him  to  demise  part  thereof.  The  license  empowered  him  to  demise 
tp  A.  King  all  that  piece  or  parcel  of  orchard  ground,  &c.,  for  the  term  of  71  years, 
from  the  25th  of  March  then  next  ensuing,  saving  to  the  lord  all  and  singular  the 
fines,  &c.,  due  or  hereafter  to  become  due  for  and  on  account  of  the  said  premises,  or 
of  any  part  thereof,  in  as  full  and  ample  a  manner  as  if  the  license  had  not  been 
granted.  On  the  4th  of  April,  1810,  a  license  was  granted  to  Scales  to  demise  the 
remainder  of  the  copyhold  tenement  to  which  he  had  been  admitted  on  the  23rd  of 
April,  1808.  The  terms  of  the  license  were,  that  John  Scales  should  be  at  lii>eity  to 
let  alt  or  any  part  or  parts  of  that  uncustomary  orchard,  X'c,  to  which  he  was  admitted 
on  the  23rd  of  April,  1808,  [445]  (excepting  one  piece  of  land  now  let  to  A.  King), 
for  the  terra  of  71  3'ears  from  the  2oth  of  March  last,  saving  always  to  the  lord  of 
the  manor  all  the  rents,  amerciaments,  &c. ;  with  this  condition  : — "  That  in  conse- 
quence of  his  engagement  to  improve  the  said  premises,  and  paying  unto  the  lord  a 
fine  for  his  license,  it  is  hereby  agreed,  that,  during  the  said  term  of  71  years,  the 
fine  on  all  future  admissions  or  surrenders  shall  be  at  and  after  the  rent  of  X37  per 
year  for  the  whole,  and  so  in  proportion  for  any  less  quantity  of  land,  and  from  and 
after  the  expiration  of  the  said  term  of  71  years,  the  same  tine  as  customary  in  the 
said  manor,  on  the  improved  rent  of  these  premises." 

The  defendants,  who  were  devisees  in  trust  under  the  will  of  .lohii  Scales  of 
the  said  copyhold  premises,  were,  on  the  27th  of  July,  1843,  admitted  tenants  of 
the  premises  so  devised  to  them,  subject  to  all  the  provisoes,  agreements,  &c , 
expressed  of  and  concerning  the  same. 
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According  to  the  custom  of  the  said  manor,  an  arbitrary  fine  is  payable  to  the 
lord  upon  admission  of  any  tenant.  Upon  the  admission  of  the  defendants,  a  fine, 
amounting  to  the  sum  of  £322,  was  claimed  by  the  plaintiff,  which  was  assessed 
upon  the  following  principle  :  in  respect  to  that  part  of  the  said  premises  which  is 
demised  to  A.  King,  the  annual  value  of  which  is  admitted  to  be  =£55,  two  years' 
improved  value  for  the  first  of  the  lives,  £110;  half  of  that  for  the  second  life, 
£55;  half  again  for  the  third  life,  271.  10s.  The  fine  payable  in  respect  of  the 
remainder  of  the  said  premises  was  computed,  not  according  to  the  improved  value, 
but  according  to  the  annual  value  of  £37,  viz  : — 

[446]  Two  years'  value  for  the  first  of  the  lives  at  £37  per  annum  £74 
Half  of  that  for  the  second  life  .... 
Half  again  on  the  third  life         .... 


im  £74 

.       37 

18 

0 

0 

10 

0 
0 
0 

129 
.     192 

10 
10 

0 
0 

.  £322 

0 

0 

Add 
Total 

Which  sum  was  demanded  of  the  defendants  before  the  commencement  of  this  action. 
The  defendants  refused  to  pay  it,  but  paid  to  the  plaintiff  the  sum  of  1291.  10s.  as 
three  and  a  half  years'  annual  value  at  £37  a  year,  which  the  plaintiff  accepted,  with- 
out prejudice  to  his  right  to  recover  the  remaining  sum  of  1921.  10s.,  if  he  was  so 
entitled. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover  the  remaining  sum  of  1921.  10s.,  and  upon  the  decision  of  the  Court,  judg- 
ment is  to  be  entered  for  the  plaintiff  or  defendants  by  confession,  or  of  nolle 
prosequi,  or  otherwise,  as  the  Court  may  think  fit. 

Smirke,  for  the  plaintiff.  It  cannot  be  disputed,  that  if  there  had  been  no  license 
or  agreement  between  the  parties,  the  lord  would  be  entitled  to  a  fine  upon  the 
improved  value  of  the  premises  ;  but  the  question  turns  on  the  condition  or  proviso 
in  the  second  license  of  the  4th  of  April,  1810,  which  empowered  Scales  to  demise 
the  remainder  of  the  copyhold  tenements  to  which  he  was  admitted  on  the  22nd  of  April, 
1808.  There  is  nothing  to  shew  that  the  proviso  extended  beyond  the  license  ;  and  the 
fine,  which  is  there  mentioned  to  be  "  at  and  after  the  rent  of  £37  per  year  for  the 
whole,"  means  for  the  whole  of  the  premises  comprised  in  that  license  only.  The 
proviso  commences  by  saying,  "  that  in  consequence  of  his  enagage-[447J-ment  to 
improve  the  said  premises ; "  that  can  refer  only  to  the  premises  mentioned  in 
that  second  license,  and  not  to  the  premises  demised  to  King.  The  words  "  the 
whole  "  have  reference  to  the  words  "  and  so  in  proportion  for  any  less  quantity  of 
land,"  and  mean  the  whole  land  or  any  less  quantity,  which  clearly  confines  it  to  the 
land  therein  comprised.     [He  was  then  stopped  by  the  Court.] 

Dowling  Serjt.,  contra.  The  lord  is  only  entitled  to  a  fine  upon  the  rent  of  £37 
a  year,  in  respect  both  of  the  premises  contained  in  the  license  to  demise  to  King, 
and  those  held  by  John  Scales  in  his  lifetime.  In  the  first  license  there  is  the  follow- 
ing exception,  "  saving  to  the  lord  all  and  singular  the  fines,  &c.,  due,  or  hereafter  to 
become  due,  for  and  on  account  of  the  said  premises,  &c.,  in  as  full  and  ample  a 
manner  as  if  this  license  had  not  been  granted."  That  shews  an  intention  to  reserve 
the  fines  ;  and  then,  by  the  second  license,  the  parties  fi.x  the  fine  as  applicable 
to  the  premises  mentioned  in  both.  The  term,  also,  is  the  same  in  both  licenses, 
namely,  seventy-one  yeai's.  It  is  only  by  looking  to  both  instruments  that  you  can 
find  the  intention  of  the  parties.  The  fine  on  all  future  admissions  is  to  be  "  at  and 
after  the  rent  of  £37  per  year  for  the  whole  ; ''  and  those  words  override  the  whole 
of  the  premises.  [.Alderson,  B.  No  ;  the  word  "  premises  "  means  what  is  premised 
before  in  that  instrument,  but  the  premises  which  had  been  let  to  King  are  not  there 
mentioned  or  referred  to.  Parke,  B.  By  the  proviso  in  the  second  license  the  fine 
is  fixed  "  in  consequence  of  the  tenant's  engagement  to  improve  the  premises  :  "  that 
cannot  refer  to  the  premises  demised  to  King,  as  he  would  have  no  right  to  make 
any  alterations  in  those  premises.]  Scales  may  have  stipulated  with  King  that  he 
should  make  improvements. 

Parke,  B.  The  question  depends  upon  the  construc-[448]-tion  to  be  put  upon, 
and  the  meaning  to  be  gathered  from,  the  two  documents  themselves,  as  we  have  no 
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Other  facts  disclosing  the  intention  of  the  parties,  by  which  our  judgment  may  be 
guided.  The  first  license,  which  took  place  in  Februarj%  1810,  reserved  the  customary 
fees,  without  any  stipulation  as  to  the  amount  ;  and  the  lord  reserved  to  himself  all 
fines,  &c.,  due,  or  thereafter  to  become  due,  on  account  of  the  premises  mentioned  in 
it,  in  as  full  and  ample  a  manner  as  if  the  license  had  not  been  granted.  Then, 
two  months  afterwards,  he  grants  a  second  license  to  Scales  to  demise  the  remainder 
of  the  copyhold  premises,  except  that  part  which  had  been  demised  to  King,  saving 
always  to  the  lord  all  rents,  amerciaments,  &c.  ;  making  a  difi'erence  with  respect  to 
the  fine,  that,  in  consideration  of  bis  engagement  to  improve  the  premises,  he  is 
to  pay  a  certain  fine  on  all  future  admissions  or  surrenders,  namely,  a  fine  "at  and 
after  the  rent  of  £37  a  year  for  the  whole."  Now  that  word  appears  to  me  to  mean 
all  the  property  comprised  in  the  second  license.  It  is  said  that  the  two  trans- 
actions are  connected  together,  but  it  appears  to  me  that  there  is  nothing  so  to 
connect  them.  The  case  is  a  very  plain  one.  Whether  this  agreement  would  bind 
any  one  but  Sir  William  Curtis  and  his  executors,  on  the  one  hand,  and  Mr.  Scales' 
executors  on  the  other,  is  a  point  on  which  I  give  no  opinion. 

Aldersox,  B.  I  am  of  the  same  opinion.  If  vou  look  at  the  words  of  the 
proviso,  it  is  clearly  confined  to  the  premises  mentioned  in  the  second  license.  The 
words  are  "  that,  in  consequence  of  his  engagement  to  improve  the  said  premises,  and 
paying  unto  the  lord  a  fine  for  his  license,  it  is  hereby  agreed,  that,  on  all  future 
admissions,  the  fine  shall  be  at  and  after  the  rent  of  £37  per  year  for  the  whole," 
which  surely  must  mean  the  whole  of  the  premises  before-mentioned. 

[449]  RoLFE,  B.  I  also  think  the  whole  means  what  is  mentioned  in  the  second 
license  ;  but  it  must  not  be  taken  that  the  defendant  would  be  entitled  if  it  were 
otherwise. 

Platt,  B.  The  license  contemplates  the  letting  of  that  portion  of  land  which  had  not 
been  demised  to  King,  to  one  or  more  "  person  or  persons,  who  shall  be  a  proper  tenant 
or  tenants."  It  therefore  contemplates  several  leases,  and  therefore  it  was  proper  to  use 
the  word  "  whole,"  which  only  applies  to  that  part  of  the  premises  which  had  not  been 
let  to  King,  and  means  the  whole  of  those  premises. 

Judgment  for  the  plaintiflP. 

Walford  v.  Fleetwood.     June  27,  1 845. — A  defendant  who  is  an  attorney  of  two 
of  the  superior  Courts  may  be  sued  in  either  at  the  option  of  the  plaintiff'. 

[S.  C.  3  D.  &  L.  65;  14  L.  J.  Ex.  271.] 

Indebitatus  assumpsit  for  money  lent,  money  paid,  and  money  had  and  received, 
and  on  an  account  stated. 

The  defendant  pleaded  in  abatement,  that  he  was  an  attorney  of  the  Court  of 
Queen's  Bench,  but  the  pica  did  not  aver  that  he  was  not  an  attorney  of  this  court. 

Keplication,  that  the  defendant  was  and  is  an  attorney  of  this  court,  concluding 
with  a  verification. 

General  demurrer,  and  joinder. 

Atkinson,  in  support  of  the  demurrer.  The  defendant,  being  an  attorney  of  two 
courts,  may  choose  the  court  in  which  he  will  be  sued.  The  prescriptive  light  of  the 
defendant,  as  an  attorney,  to  be  sued  in  his  own  court,  over-rides  the  right  of  individuals, 
and  is  paramount  to  the  plaintiffs  right  to  sue  him  here.  If  the  plaintifl"  and  defendant 
were  in  a'^uali  jure,  as  if  lioth  were  attornics,  the  [450]  defendant  would  lose  his 
privilege,  as  it  would  bo  privilege  against  privilege:  Ctui/  v.  Renndl  (2  Brownl.  266), 
Clapham  v.  Lenllitill  (Hardres,  365).  [I'arke,  B.  This  case  is  a  novel  one  ;  for,  if  you 
cannot  sue  him  here,  how  otherwise  is  the  defendant  to  be  sued]  If  j'ou  sued  him  in 
the  Court  of  (^'ueen's  Bench,  he  would  plead  his  privilege  in  this  court.  At  the  time 
the  old  pleas  were  framed,  a  person  was  only  an  attorney  of  one  court,  but  now  ho 
may  be  an  attorney  of  two  or  more.  The  rpiestion  is,  whether  the  plea  ought  not  to 
go  on,  and  deny  that  he  was  an  attorney  of  the  other  court  in  which  he  is  sued.]  That 
the  privilege  of  an  attorney  to  be  sued  in  his  own  court  still  exists,  is  shewn  by  Lewi.i 
V.  Kerr  (2  M.  <<(£  \V.  226),  where  it  was  held  that  such  privilege  is  not  taken  away  by 
the  Uniformity  of  Process  Act,  2  Will.  4,  c.  39.  If  the  plaintilF  had  a  privilege  to 
set  off  against  the  privilege  of  the  defendant,  the  case  might  be  dillerent ;  Init,  having 
this  privilege,  and  there  being  nothing  to  gainsay  it,  he  has  a  right  to  say  he  will  be 
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sued  in  which  of  the  courts  he  pleases.  [Parke,  B,  The  difficulty  is,  that  the  defen- 
dant ought  in  his  plea  to  give  the  plaintiff  a  better  writ,  and  it  is  a  question  whether 
he  ought  not  to  have  shewn  that  he  was  not  an  attorney  of  this  court.] 

Secondly,  the  plaintiff' ought  to  have  concluded  his  replication  with  a  prout  patet 
per  recordum,  as  the  name  of  every  attorney  is  on  the  records  of  the  court  of  which 
he  is  an  attorney ;  and  by  the  recent  act,  6  &  7  Vict.  c.  73,  s.  2,  no  person  is  to  be 
allowed  to  act  as  an  attorney  or  solicitor  unless  he  shall  have  been  admitted  and 
enrolled.  And  as  the  attorney  can  only  be  created  by  matter  of  record,  it  can  only 
be  proved  by  matter  of  record,  and  it  should  be  pleaded  with  a  prout  patet  per 
recordum  :  liex  v.  The  Earl  of  Banhurt/  (Skin.  517,  520). 

Pashley,  contra.  The  last  objection,  not  being  pointed  [451]  out  by  special  demurrer, 
is  cured  by  4  &  5  Ann.  c.  16,  s.  1  ;  but  if  it  had  not  been  so,  it  has  been  assumed  that 
this  is  matter  of  record,  which  it  is  apprehended  it  is  not;  there  is  no  I'ecord  of  the 
attorney's  admission,  Ijut  merely  an  entry  of  his  name  on  the  rolls  of  the  Court.  Then 
as  to  the  first  point ;  if  the  defendant  wanted  to  avail  himself  of  his  privilege,  he 
ought  at  least  to  have  averred  that  he  was  not  an  attorney  of  this  court,  as  was  done 
in  Lewis  v.  Kerr.  And  a  similar  averment  was  made  in  Hunter  v.  Neck  (3  Man.  &  G-. 
181  ;  3  Scott,  N.  R.  448),  [Parke,  B.  The  decision  of  this  court  in  Fercival  v.  Cooke 
(5  M.  &  AV.  293)  was,  that  such  au  averment  was  not  necessary,  and  that  the  plea  in 
the  old  form  was  good  ;  but  Lord  Abinger,  C.  B.,  .say.s,  that  the  plaintiff'  may  allege 
in  his  replication  that  he  is  an  attorney  of  this  court,  if  the  fact  be  so.] 

Atkinson  replied. 

Parke,  B.  I  think  there  ought  to  be  judgment  of  respondeat  ouster.  The  plea, 
that  the  defendant  is  an  attorney  of  the  Court  of  Queen's  Bench,  is  prima  facie,  a 
good  plea.  Then  the  replication  states,  that  the  defendant  is  an  attorney  of  this 
court ;  and  if  he  is  an  attorney  in  both  courts,  the  plaintift'  may  choose  in  which  court 
he  will  sue  him.  If  he  chooses  to  be  an  attorney  of  both  courts,  he  may  be  sued  in 
either,  otherwise  he  would  escape  being  sued  altogether ;  for  if  you  sued  him  in  one 
court,  he  would  plead  his  privilege  in  another.  An  attoi'ney  cannot  be  allowed  to 
plead  his  privilege  in  the  three  courts  :  or  it  would  be  impossible  to  sue  him  at  all. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  of  respondeat  ouster,  (c) 

[452]  Smith  and  Others  v.  Mawhood.  June  23,  1845. — The  25th  and  26th 
sections  of  the  Excise  License  Act,  6  Geo.  4,  c.  81,  which  subject  to  penalties 
any  manufacturer  of  or  dealer  in  or  seller  of  tobacco,  who  shall  not  have  his  name 
painted  on  his  entered  premises  in  manner  therein  mentioned  ;  or  who  shall 
manufacture,  deal  in,  retail,  or  sell  tobacco  without  taking  out  the  license  required 
for  that  purpose,  do  not  avoid  a  contract  of  sale  of  tobacco  made  by  a  manufacturer 
or  dealer  who  has  not  complied  with  the  requisites  of  these  sections ;  their  effect 
is  merely  to  impose  a  penalty  on  the  offending  part}'  for  the  benefit  of  the  revenue. 
—  But  where  it  appears  that  the  intention  of  the  legislature  was  to  prohibit  the 
contract  itself,  although  that  be  only  for  purposes  of  revenue,  the  contract  is 
illegal  and  void,  and  no  action  can  be  maintained  upon  it. — An  allegation  in  a 
plea,  that  the  tobacco,  for  the  price  of  which  the  action  was  brought,  was  sold  by 
the  plaintiffs  "as  manufacturers  of  tobacco,"  after  the  stat.  6  Geo.  4,  c.  81,  and 
that  they  had  not  a  license  under  that  act,  is  not  a  sufficiently  direct  allegation 
that  the  plaintiffs  were  manufacturers  of  tobacco,  so  as  to  come  within  the 
provisions  of  the  act. 

[S.  C.  15  L.  J.  Ex.  149.  Distinguished,  Ritchie  v.  Smith,  1848,  6  C.  B.  472.  Applied, 
Baikij  V.  Harris,  1849,  12  Q.  B.  905;  Melliss  v.  Shirley  Local  Board,  1885, 
16  Q.  B.  D.  452.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Second  plea,  that  the  goods  in  the  first  count  mentioned  were  divers  quantities 
of  tobacco,  and  the  same,  and  each  and  every  of  them,  were  sold  and  delivered  by 
the  plaintiffs,  as  manufacturei-s  of  tobacco,  after  the  5th  July,  1835,  to  wit,  on  &c., 
and  that  the  account  in  the  last  count  mentioned  was  stated  between  the  plaintiffs 

(c)  See  Basirick  v.  Beckwith,  14  Law  J.  (N.  S.)  C.  P.  1. 
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and  the  defendant  uf  and  concerning  the  monies  claimed  to  be  clue  from  the  defendant 
to  the  plaintitl's,  in  respect  of  the  said  sale  and  delivery  of  the  said  goods,  and  of  and 
concerning  no  other  monies  or  debts,  and  the  money  in  the  last  count  mentioned  as 
found  to  be  due  upon  the  said  account,  was  and  is  the  money  claimed  to  be  due  in 
respect  of  the  said  sale  and  delivery  of  the  said  goods,  and  no  other  money  ;  and  that 
the  plaintiH's  had  not,  at  any  time  before,  or  at  the  time  of  the  sale  and  delivery  of 
the  said  goods,  or  any  or  either  of  them,  Udcen  out  or  obtained  any  excise  license, 
re(|uired  by  the  statute  in  such  case  made  to  bo  taken  out  by  every  manufacturer  of 
tobacco  or  snuff,  or  any  excise  license  i-eijuired  to  be  taken  out  by  every  dealer  in  or 
seller  of  tobacco  or  snuff,  and  containing  or  setting  forth  the  purpose,  trade,  or  business 
of  the  plaintiffs,  and  the  true  names  and  places  of  abode  of  the  plaintiU's,  and  the 
place  at  which  their  business  was  carried  on,  and  authorizing  them  to  sell  the  said 
tobacco  ;  but,  on  the  contrary  thereof,  the  plaintitl's  sold  and  delivered  the  said  tobacco, 
and  every  part  thereof,  without  having  taken  out  any  excise  license  authorizing  them 
to  manufacture  or  sell  [453]  the  said  tobacco,  contrary  to  the  form  of  the  statute  in 
such  case  made.     Veritication. 

Third  plea,  that  the  plaintiffs,  before  and  at  the  time  of  contracting  the  several 
supposed  debts  in  the  declaration  mentioned,  were  manufacturers  of  and  dealers  in 
tobacco,  and  were  and  are,  as  such  maiuifacturers  and  dealers,  required  by  the  laws  of 
the  excise  to  make  entry  of  their  premises,  in  order  to  exercise  and  carry  on  therein 
their  trade  and  business  as  such  manufacturers  and  dealers  in  tobacco ;  and  that  the 
plaintiffs,  before  and  at  the  time  of  the  sale  and  delivery  of  all  the  goods  in  the  Hrst 
count  mentioned,  had  taken  out  such  excise  license  as  by  the  statute  in  such  case 
maile  is  re(iuired  to  be  taken  out  by  every  manufacturer  of  tobacco  or  snuff',  and  had 
duly  entered  the  premises  in  which  they  exercised  and  carried  on  their  said  trade  and 
business,  to  wit,  premises  situate  and  being  No.  57  lied  Gross-street,  Cripplegate,  in 
the  city  of  JiOndon  ;  and  that  the  goods  in  the  first  count  mentioned,  and  every  of 
them  and  every  part  thereof,  were  tobacco  sold  and  delivered  at  the  said  premises  to 
the  defendant  by  the  plaintiffs,  as  such  manufacturers,  so  exercising  and  carrying  on 
business  at  and  in  the  said  premises,  and  in  the  course  of  the  said  trade  and  business 
of  manufacturers  and  dealers  in  tobacco,  carried  on  by  them  in  and  upon  the  said 
premises,  and  after  the  fifth  day  of  July  in  the  year  of  our  Lord  1825,  to  wit,  on  the 
15th  March,  1845;  and  that  the  account  in  tlie  last  count  mentioned  was  stated  of 
and  concerin'ng  the  price  of  such  goods  so  sold  and  delivered  as  in  this  plea  aforesaid, 
and  of  and  concerning  no  other  monies  or  debts  ;  and  the  money  in  the  last  count 
mentioned,  as  found  to  be  due  upon  the  said  account,  was  and  is  the  price  of  such 
goods  so  sold  and  delivered  as  in  this  plea  aforesaid,  and  no  other  money.  And  the 
(iefendant  fuillier  says,  that  the  plaintitl's  had  not,  before  or  at  the  time  of  the  said 
sale,  painted,  placed,  or  fixed,  or  caused  to  lie  painted,  placed,  or  fixed,  in  letters  [454] 
publicly  visil)le  and  legiljle,  and  at  least  one  inch  long,  in  or  upon  their  said  entered 
premises,  their  names  respectively,  at  full  length,  or  the  name  or  style  of  the  firm  or 
partneiship  under  which  the  plaintiffs  carried  on  the  said  trade  and  business,  and 
after  each  name  or  names  the  word  "  licensed,"  with  any  word  or  words  added  thereto 
necessaiy  to  exjjress  the  purpose,  or  trade  or  business,  for  which  such  license  had  been 
and  was  granted,  in  some  conspicuous  place  on  the  outside  of  the  front  of  the  said 
premises,  over  the  principal  outward  door  or  gate  or  entrance  door  thereto,  and  not 
more  than  three  feet  from  the  top  of  such  outward  door  or  gate  or  entrance  door  ;  but 
on  the  contrary  thereof,  the  plaintiffs  wholly  neglected  so  to  do,  and  therein  wholly 
failed  and  made  default,  contrary  to  the  foi'm  of  the  statute  in  such  case  made  :  and 
the  jilaintiU's  sold  and  delivered  the  said  goods  to  the  defendant,  and  each  and  every 
of  them,  at  and  from  the  said  premises,  contrary  to  the  form  of  the  statute  in  such 
case  made.     Veritication. 

The  plaintiffs  demurred  specially  to  each  of  these  pleas  ;  and  assigned  (inter  alia) 
the  following  causes  of  demuri-er  to  the  second  plea : — -That  the  said  second  plea 
confesses  the  matter  and  substance  of  the  said  declaration,  but  does  not  avoid  the 
same :  That  the  want  of  such  license  or  licenses  as  in  the  said  second  plea  mentioned 
does  not  invalidate  the  contracts  confessed  in  and  by  the  said  plea,  or  bar  the  plaintiffs 
from  recovering  u|)on  the  same  :  That  the  said  second  plea  does  not  state  or  show  any 
cause  or  reason  why  the  plaintiffs  were  bound  to  take  out  a  license  to  manufacture 
tobacco,  or  a  license  as  dealers  in  or  sellers  of  tobacco  :  That  it  is  not  stated  in  or  by 
the  second  plea,  that  the  plaintiffs  weie  at  any  lime  manufacturers  of  tobacco,  and 
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that  if  it  be  meant  by  the  allegation  in  the  plea  contained,  to  the  effect  that  the  said 
goods  were  sold  by  the  plaintiff's  as  manufacturers  of  tobacco,  to  imply  that  the 
plaintiffs  were  such  manufacturers,  the  said  allegation  [455]  is  indirect  and  argumenta- 
tive, and  presents  and  offers  no  certain,  decisive,  or  pertinent  issue  ;  whereas  the 
defendant  ought  to  have  directly  and  positively  stated  that  the  plaintiffs  wei-e  manu- 
facturers of  tobacco  at  the  time  of  the  said  sale :  That  it  is  not  averred  in  or  by  the 
said  second  plea,  that  the  plaintiff's  were  at  any  time  dealers  in  or  sellers  of  tobacco, 
and  that  the  same  cannot  be  properly  inferred  from  the  fact  in  the  said  plea  mentioned, 
that  the  plaintiff's  have  sold  tobacco  to  the  defendant ;  and  that  even  if  it  could  be  so 
inferred,  the  said  plea  is  insufficient,  uncertain,  and  informal,  in  not  directly  and 
positively  alleging  that  the  plaintiff's  were  dealers  in  or  sellers  of  tobacco  at  the  time 
of  the  said  sale  to  the  defendant :  That  it  is  not  stated  or  shewn  in  or  by  the  said 
second  plea,  that  the  said  tobacco  so  sold  and  delivered  by  the  plaintiff's  to  the 
defendant  was  tobacco  manufactured  by  the  plaintiff's,  nor  does  it  even  appear  by  the 
said  second  plea  that  the  said  tobacco  was  manufactured  and  not  raw  tobacco :  That 
for  aught  that  appears  in  or  by  the  said  second  plea,  the  said  tobacco  might  have  been 
foreign  tobacco,  remaining  deposited  and  secured  in  the  import  warehouses,  before 
payment  of  the  import  duty  thereon,  and  legally  saleable  without  a  license,  according 
to  the  provisions  of  the  said  statute  :  That  it  is  not  stated  in  or  by  the  said  second 
plea,  that  the  plaintiffs  were  not  duly  licensed  at  the  time  of  their  manufacturing  the 
said  tobacco,  (if  it  be  intended  to  allege  that  they  did  manufacture  the  same),  but  on 
the  contrary  thereof,  it  is  quite  consistent  with  the  said  second  plea,  that  the  plaintiffs, 
being  duly  licensed,  manufactured  the  said  tobacco  and  sold  the  same  to  the  defendant 
at  some  subsequent  time,  when  the  plaintiffs  had  ceased  to  be  manufacturers  of  tobacco, 
and  yet  were  not  dealers  in  the  same :  That  it  does  not  appear  in  or  by  the  said 
second  plea,  that  the  said  sale  or  manufacture  of  the  said  tobacco  was  made  or  took 
place  in  the  United  Kingdom  of  Great  [456]  Britain  and  Ireland,  or  that  the  plaintiffs 
or  the  defendant  were  resident  in  the  said  kingdom,  or  subject  to  the  laws  thereof : 
That  it  does  not  distinctly  appear  in  or  by  the  said  second  plea,  that  the  plaintiffs  did 
not  take  out  proper  licenses  at  some  time  after  the  said  sale  and  delivery,  but  during 
the  same  year,  computed  as  in  the  said  statute  mentioned,  authorizing  them  by  relation 
to  manufacture  and  sell  the  said  tobacco  in  the  said  plea  mentioned  :  That  it  does  not 
appear  in  or  by  the  said  second  plea  that  the  plaintiff's  were  not  properly  licensed  at 
the  time  of  the  stating  of  the  said  account  as  in  the  said  plea  mentioned  :  That  as  to 
the  last  count  of  the  declaration,  the  said  plea  amounts  to  the  general  issue,  &c. 

The  causes  of  demurrer  to  the  third  plea  were  : — That  the  facts  in  that  plea 
mentioned  do  not  constitute  a  defence  to  this  action,  the  same  being  directly  collateral 
to  the  contracts  in  the  declaration  mentioned  :  That  it  does  not  appear  in  or  by  the 
said  third  plea,  that  the  tobacco  therein  mentioned  was  tobacco  manufactured  by  the 
plaintiff's,  nor  is  it  even  shewn  that  it  was  manufactured  tobacco,  and  not  raw  tobacco  : 
That  if  it  can  be  implied  from  any  averments  in  the  said  third  plea  that  the  said 
tobacco  was  manufactured  by  the  plaintiffs,  such  averments  are  indirect  and  argu- 
mentative :  That  the  plea  ought  to  have  shewn,  and  does  not  shew,  that  the  particular 
sale  therein  mentioned  was  one  requiring  a  manufacturer's  or  a  dealer's  license  to 
authorize  it :  That  it  is  not  directly  and  positively  stated  that  the  names  of  the 
plaintiffs,  or  the  name  or  style  of  the  firm  or  partnership  under  which  they  carried  ou 
their  business,  were  not  painted,  placed,  or  fixed  in  or  upon  the  said  premises,  but 
only  that  the  plaintiff's  had  not  painted,  placed,  or  fixed,  or  caused  to  be  painted,  &c., 
the  said  names  as  aforesaid  :  That  it  is  not  stated  or  shewn  in  or  by  the  said  third 
plea  that  the  said  last-mentioned  tobacco  was  upon  the  said  premises  at  the  time  of 
[457]  the  said  sale  :  That  so  far  as  it  relates  to  the  last  count  of  the  declaration,  the 
said  third  plea  amounts  to  the  general  issue,  &c. 

Joinder  in  demurrer. 

Fish,  in  support  of  the  demurrer.  Both  these  pleas  are  bad  in  substance.  The 
substantial  question  in  the  case  depends  on  the  construction  to  be  put  upon  the  25th 
and  26th  sections  of  the  Excise  License  Act,  6  Geo.  4,  c.  81. (a)     On  the  part  of  the 

(a)  Sect.  25  enacts,  "  that  all  and  every  person  or  persons  in  the  United  Kingdom, 
required  by  any  law  or  laws  of  excise  to  make  entry  of  his,  her,  or  their  premises,  in 
order  to  exercise  or  carry  on  any  trade  or  business  for  which  an  excise  license  is  required, 
and  who  shall  have  taken  out  such  license,  shall  paint  or  cause  to  be  painted,  or  shall 
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plaintifls  it  is  contended,  [458]  first,  that  no  license  is  lequired  on  the  sale  of  tobacco, 
unless  when  sold  by  a  person  exercising  or  carrying  on  the  trade  or  business  of 
"a  dealer  in  or  seller  of  tobacco  ; "  and  secondly,  that  even  if  such  license  be  required 
to  be  taken  out  by  a  party  not  being  "  a  dealer  in  or  seller  of  tobacco,"  the  omission  to 
take  out  such  license  merely  exposes  the  party  to  the  penalty  imposed  by  the  act,  and 
does  not  vitiate  the  contract  of  sale,  so  as  to  estop  him  from  maititaining  an  action 
for  the  price  of  the  tobacco  sold.  As  to  the  first  point,  the  language  of  the  two 
sections  of  the  act  above  referred  to  shews  clearly  that  the  only  persons  required  to 
take  out  licenses  arc  "  manufacturers  of  tobacco  and  siuif!',''  and  "  dealers  in  or  sellers 
of  tobacco  or  snuff;"  and  reason  and  common  sense  seem  to  dictate  that  such  pcisons 
only  could  have  lieen  intended  by  the  legislature  to  be  liound  to  take  out  licenses. 
Can  it  be  contended,  that  a  merchant,  to  whom  a  quantity  of  tobacco  is  consigned 
from  abroad  for  sale,  is  bound  to  take  out  a  license  to  legalise  the  sale  of  it,  or  that  a 
person,  not  carrying  on  the  trade  of  a  dealer  or  seller  of  tobacco  or  snufT,  is  to  incur  a 
penalty  of  £50  for  selling  to  a  friend  a  pound  of  cigars'!  As  to  the  second  point. 
Even  if  a  license  be  required  to  be  taken  out  to  protect  a  sale  by  a  party,  not  being  a 
"  dealer  or  seller,"  his  neglect  to  take  out  such  license  only  exposes  him  to  a  penalty, 
and  does  not  prevent  him  from  suing  for  the  price  of  the  tobacco  sold.  The  rule  of 
law  as  to  an  action  being  maintainable  on  a  contract,  where  there  has  been  an  infringe- 
ment of  the  law,  is  thus  laid  down  by  Lord  Tenterden  in  Ji'etherdl  v.  Jones  (3  B.  it 
Adol.  226).  Uis  Lordship  says,  "  Where  a  contract,  which  a  plaintiff  seeks  to 
enforce,  is  expressly,  or  by  implication,  forbidden  by  the  statute  or  common  law,  no 
[459]  court  will  lend  its  assistance  to  give  it  effect.  And  there  are  numerous  cases 
in  the  books,  where  an  action  on  the  contract  has  failed,  because  either  the  con- 
sideration for  the  promise,  or  the  act  to  be  done,  was  illegal,  as  being  against  the 
express  provisions  of  the  law,  or  contrary  to  justice,  morality,  and  sound  policy.  But 
where  the  consideration  and  the  matter  to  be  performed  are  both  legal,  we  are  not 
aware  that  a  plaintiff  has  ever  been  precluded  from  recovering  by  an  infringement  of 
the  law,  not  contemplated  by  the  contract,  in  the  performance  of  something  to  be 
done  on  his  part."  Now,  in  the  present  case,  the  sale  of  the  tobacco  is  neither 
expressly  nor  by  implication  forbidden  by  the  statute  or  common  law,  nor  can  it  be  said 
to  be  contrary  to  justice,  morality,  or  sound  policy.  But,  after  the  case  of  Johnson  v. 
Hudson  {W  East,  180),  the  question  now  raised  is  no  longer  arguable.  That  case, 
indeed,  was  decided  on  the  stat.  29  Geo.  3,  c.  68,  s.  70;  but  the  6  Geo.  4,  c.  81,  is 
virtually  but  a  re-enactment  of  the  former  statute.     In  that  case,  a  factor  sold  a  parcel 

place  and  fix,  in  letters  publicly  visible  and  legible,  and  at  least  one  inch  long,  in  or 
upon  his,  her,  or  their  entered  premises,  his,  her,  or  their  names  respectively,  at  full 
length  (or  where  there  are  partners  or  more  than  one  person  engaged  in  carrying  on 
jointly  the  same  trade  or  business,  the  name  or  style  of  the  firm  or  partnership),  and 
after  such  name  or  names  the  word  "  licensed,"  adding  theieto  the  words  necessary  to 
express  the  puipose  or  trade  or  business  for  which  such  license  has  been  granted  ;  and 
such  person  or  persons  shall  cause  such  letters  to  be  painted  or  placed  and  fixed  in 
some  conspicuous  place  on  the  outside  of  the  front  of  his,  her,  or  their  said  premises, 
over  the  principal  outward  door  or  gate  or  entrance  door  thereto,  and  not  more  than 
three  feet  from  the  top  of  such  outward  door  or  gate  or  entrance  door :  and  if  any 
such  person  or  persons  as  aforesaid  shall  not  paint  or  place  and  fix  such  letters  as 
aforesaid,  or  shall  not  preserve  and  keep  the  same  so  painted,  placed,  and  fixed,  or 
shall  not  repaint  and  renew  the  same  as  often  as  necessity  shall  recpiire,  for  the  purpose 
of  keeping  the  same  in  good  order  and  condition  during  the  continuance  of  his,  her, 
or  their  license,  he,  she,  or  they  shall  forfeit,  for  every  such  oifenco,  the  sum  of  twenty 
pounds." 

Sect.  26  enacts,  "  that  if  any  person  or  persons  shall  make  or  manufacture,  deal  in, 
retail,  or  sell,  any  goods  or  commodities  hereinafter  mentioned,  or  shall  exercise  or 
carry  on  any  trade  or  business  hereinafter  mentioned,  for  the  making  or  manufacturin"-, 
or  dealing  in,  retailing  or  selling  of  such  goods  or  commodities,  or  for  the  exercising 
or  carrying  on  of  which  trade  or  business  a  license  is  recpn'rcd  by  this  act  [s.  2, 
schedule],  without  taking  out  such  license  a^  is  in  that  behalf  required,  he,  she,  or  they 
shall  for  every  such  oli'ence,  respectively  forfeit  and  lose  the  respective  penaltv  there- 
upon imposed  as  hereinafter  follows  ;  that  is  to  say,  [inter  alia],  everj^  manufacturer  of 
tobacco  or  snuff  so  offending,  shall  forfeit  and  lose  two  humlrcd  pounds." 
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of  prize  manufactured  tobacco,  consigned  to  him  from  his  correspondent  at  Guernsey, 
without  having  entered  himself  with  the  Excise  OiBce  as  a  dealer  in  tobacco,  nor  having 
any  license  as  such  ;  but  it  was  held  that  he  might  yet  maintain  an  action  against  the 
vendee  for  the  value  of  the  goods  sold,  and  this,  though  the  tobacco  were  sent  to  the 
defendant  without  a  permit,  at  his  desire,  there  being  no  fraud  on  the  revenue,  bat  at 
most  a  breach  of  revenue  regulations,  protected  by  penalties.  The  Court  also  inclined 
to  the  opinion,  that  such  factor  could  not,  upon  this  single  and  accidental  instance,  be 
considered  as  a  dealer  in  tobacco,  within  the  meaning  of  the  statute,  which  requires 
every  person  who  shall  deal  in  tobacco  first  to  take  out  a  license,  under  a  penalty. 
[The  Gas  Light  and  Coke  Company  v.  Turner  (5  Bing.  N.  C.  666.  S.  C.  6  Bing.  N.  C. 
324),  BrM-n  v.  Duncan  (10  B.  &  C.  93),  Bensley  v.  Birfnold  (.5  B.  &  Aid.  335),  [460] 
Foster  v.  Taylw  (5  B.  &  Ad.  887),  were  cited  and  commented  on,  as  decided  in  con- 
formity with  the  rule  of  law  as  laid  down  by  Lord  Tenterden  in  the  above  case  of 
IVethereU  v.  Jones.']  As  to  the  third  plea,  it  is  admitted  that  there  is  in  that  plea  an 
allegation,  that  the  plaintiffs  are  "  dealers  in  and  manufacturers  of  tobacco ; "  and 
therefore,  perhaps,  that  plea  cannot  be  objected  to  in  point  of  form,  but  still  the 
same  objection  applies  to  it  as  to  the  former  plea,  namely,  that  the  contract  is  not 
vitiated  by  non-compliance  with  the  statute,  and  therefore  the  action  is  maintainable. 

Pearson,  conti;\.  With  respect  to  the  objection,  that  it  does  not  appear  that  this 
was  tobacco  sold  in  Great  Britain,  the  answer  is,  that  in  an  English  court  of  justice  that 
will  be  assumed  until  the  contrary  is  stated  ;  and  if  the  fact  were  otherwise,  it  should 
come  by  way  of  replication.  The  same  answer  applies  to  the  objection,  that  it  does 
not  appear  but  that  this  was  foreign  tobacco,  in  bond  in  the  Queen's  warehouses. 
The  exception  contained  in  the  12th  section  of  the  act  comes  by  way  of  proviso  upon 
the  clauses  requiring  the  license,  and  the  fact  ought  therefore  to  be  shewn  by  the 
plaintiff':  Thibault  v.  Gibson  (12  M.  &  W.  88).  But  it  is  said,  that  it  is  not  sufficiently 
alleged  in  the  second  plea  that  the  plaintiffs  were  manufacturers  of  tobacco,  so  as  to 
come  within  the  provisions  of  the  26th  section.  But  the  plea  alleges  that  this  tobacco 
was  sold  by  them  "as  manufacturers  of  tobacco,"  which  is  sufficient  for  this  purpose. 
In  Cojte  V.  Emvlands  (2  M.  &  W.  149),  the  allegation  of  the  plea  was,  that  tlie  work 
sued  for  was  done  by  the  plaintiff  "as  a  stock-broker."  That  they  sold  in  the 
character  of  manufacturers  without  a  license,  was  enough  to  bring  them  within  the 
statute.  Another  objection  is,  that  they  are  not  shewn  by  this  plea  to  have  been 
dealers  [461]  in  tobacco.  But  the  26th  section  has  the  words  "  make,  or  manufacture, 
deal  in,  retail,  or  sell ; "  if,  therefore,  they  sold  illegally,  that  is  sufficient.  [Eolfe,  B. 
It  says,  "  if  any  person  shall  make  or  manufacture,  deal  in,  retail,  or  sell,  any  goods, 
&c.  for  the  making,  &c.  of  which  a  license  is  required  by  this  act."  But  no  license  is 
required  for  selling  tobacco,  unless  the  party  be  a  manufacturer  of  or  dealer  in  it] 
The  schedule  to  sect.  2,  requires  a  license  for  "  every  dealer  in  or  seller  of  tobacco  and 
snuff."  [Alderson,  B.  That  means  where  the  sale  of  it  is  his  business,  not  a  person 
who  sells.]  In  that  view,  the  words  "  dealer  in  "  would  have  themselves  been  sufficient. 
If  one  act  of  selling  do  not  make  the  party  a  seller,  how  many  will?  [.Mderson,  B. 
One  is  quite  sufficient,  if  done  eo  animo,  as  a  seller,  making  it  his  business.  Eolfe,  B. 
Suppose  an  executor  finds  a  parcel  of  tobacco  among  his  testator's  goods,  may  he  not 
sell  it?  Alderson,  B.  The  allegation  that  the  plaintiff  sold  as  manufacturers  might 
be  sufficient  after  verdict,  but  not  on  special  demurrer.  Suppose  the  allegation  were 
traversed,  and  the  proof  were  that  they  were  not  manufacturers,  but  said,  "We  will 
sell  to  you  as  if  we  were  manufacturers;"  which  way  would  the  issue  be  found?] 
If  the  party  holds  himself  out  in  the  character  of  a  manufacturer,  he  is  estopped  from 
denying  that  character.  [Alderson,  B.  If  it  be  necessary,  to  make  him  liable,  that 
he  should  be  a  manufacturer,  and  also  should  sell  without  a  license,  vou  must  shew 
both.] 

With  respect  to  the  general  question,  it  is  laid  down  by  Lord  Holt,  in  Bartleft  v. 
Vinm  (Carth.  2-52),  that  "a  penaltj'  implies  a  prohibition."  This  is  a  contract  with 
reference  to  a  thing  prohibited,  and  therefore  void.  The  case  of  Brown  v.  Duncan  is 
strongly  questioned  by  Parke,  B.,  in  Cojie  v.  Eoichnds.  The  Court  ought  to  step  in 
wherever  they  [462]  see  that  the  disallowing  of  the  contract  will  aid  the  object  of  the 
legislature  in  securing  the  revenue.  Every  subject  has  an  interest  to  assist  in 
protecting  the  revenue  from  frauds  ;  and  the  Court  will  not  inquire  into  the  amount 
of  this  interest.  Tyson  v.  Thomas  (M'Clel.  &  Y.  119)  is  an  authority  for  the  defendant. 
[Eolfe,  B.     There  the  parties  were  prohibited  from  contracting  except  by  the  weight 
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mentioned  in  the  act.]  In  Litik  v.  Poole  (9  B.  &  C.  192),  and  Law  v.  Hudson  (11  East, 
300),  there  was  no  express  prohibition  of  the  contract.  [Rolfe,  B.  Those  were  cases 
of  regulations  to  protect  one  pai'ty  to  a  contract  from  fraud  by  the  other  party.]  So 
heie  the  object  is  to  protect  that  in  which  all  the  subjects  of  the  realm  have  an 
interest — the  revenue.  What  interest  has  the  party  for  whom  printing  is  done,  that 
the  printer's  name  should  be  at  the  bottom  of  the  pagel  That  provision  is  not 
directed  against  fraud  between  the  parties  ;  yet,  if  it  be  violated,  the  price  of  the 
work  cannot  be  recovered :  Bensley  v.  Bifjnold  {h  B.  &  Aid.  335),  Stephens  v.  Robinson 
(2  C.  &  J.  209).  [Aldersoii,  B.  But  there  the  legislature  has  prohibited  the  act  itself. 
If  you  can  shew  that  the  legislature  has  here  prohibited  the  act  of  selling,  the  case 
falls  within  those  authorities.]  They  have  prohilnted  it,  by  saying  that  the  sale  shall, 
under  such  circumstances,  be  subject  to  a  penalty.  [Parke,  B.  You  must  shew  that 
the  object  of  the  legislature  was  to  prevent  the  contract  fiom  being  entered  into. 
The  argument  on  the  other  side  is,  that  the  only  effect  of  its  being  entered  into 
is  that  the  party  shall  pay  a  certain  sum  by  way  of  penalty,  in  aid  of  the  revenue. 
As  to  the  thiid  plea,  it  is  quite  idle  to  say  that  an  enactmeiit,  which  requires  the 
party  to  put  his  name  of  a  certain  length  over  the  door  of  his  house,  amounts  to  a 
prohibition  of  a  contract  in  that  house  unless  this  be  done.]  It  is  submitted  [463] 
that  the  act  of  Parliament  in  effect  prohibits  a  contract  of  sale  made  by  the  manu- 
facturer or  dealer  in  such  a  house,  by  the  imposition  of  the  penalty. 

Fish  was  not  called  upon  to  reply. 

Parkk,  B.  With  respect  to  the  second  plea,  that  is  clearly  defective  for  want  of 
an  allegation  that  the  sale  of  this  tobacco  was  a  dealing  in  tobacco,  so  as  to  require  a 
license.  But,  even  if  it  were  good  on  that  ground,  I  think  the  object  of  the  legislature 
was  not  to  prohibit  a  contract  of  sale  by  dealers  who  have  not  taken  out  a  license 
pursuant  to  the  act  of  Parliament.  If  it  was,  they  certainly  could  not  recover, 
although  the  prohibition  were  merely  for  the  purpose  of  revenue.  But,  looking  at 
the  act  of  Parliament,  I  think  its  object  was  not  to  vitiate  the  contract  itself,  but 
only  to  impose  a  penalty  on  the  party  offending,  for  the  purpose  of  the  revenue.  The 
plaintiffs,  theiefore,  would  be  entitled  to  recover  upon  their  contract,  according  to  the 
principle  laid  down  in  Johmon  v.  Hudson. 

The  third  plea  is  not  bad  in  form,  because  it  alleges  that  the  plaintiffs  are  dealers 
in  and  manufacturers  of  tobacco  :  but  it  is  bad  upon  the  other  ground,  that  the  legis- 
lature did  not  intend  to  vitiate  the  contract  by  reason  of  a  non-compliance  with  the 
requisites  of  the  26th  section,  but  only  to  render  the  party  carrying  on  trade  upon 
such  premises  liable  to  a  penalty.  I  quite  agree,  that  if  it  be  shewn  that  the  legis- 
lature intended  to  prohibit  any  contract,  then,  whether  this  were  for  the  purpose  of 
revenue  or  not,  the  contract  is  illegal  and  void,  and  no  right  of  action  can  ari.se  out 
of  it. 

Alderson,  B.  With  respect  to  the  second  plea,  that  is  clearly  defective,  on  the 
special  ground  Jissigncd  as  cause  of  demurrer,  namely,  that  it  does  not  show  that  the 
plaintiff's  were  dealers  in  or  manufacturers  of  tobacco ;  and  1  [464]  shall  therefore  say 
nothing  further  upon  it.  With  respect  to  the  question  arising  on  the  third  plea,  I 
think  the  true  principle  of  law  is  that  which  has  been  stated  by  my  Brother  Parke. 
The  questioti  is,  does  the  legislature  mean  to  prohibit  the  act  done  or  not?  If  it  does, 
whether  it  be  for  the  purposes  of  revenue  or  otherwise,  then  the  doing  of  the  act  is  a 
breach  of  the  law,  and  no  right  of  action  can  arise  out  of  it.  But  hero  the  legislature 
has  merely  said,  that  where  a  party  carries  on  the  trade  or  business  of  a  dealer  in  or 
seller  of  tobacco,  he  shall  be  liable  to  a  certain  penalty,  if  the  house  in  which  he 
carries  on  the  business  shall  not  have  his  name,  &c.  painted  on  it,  in  letters  publicly 
visible  and  legible,  and  at  least  an  inch  long,  and  .so  forth.  He  is  liable  to  the 
penalty,  therefore,  by  carrying  on  the  trade  in  a  house  in  which  these  requisites 
are  not  comjjlied  with  ;  and  there  is  no  addition  to  his  criminality  if  he  makes 
fifty  contracts  for  the  sale  of  tobacco  in  such  a  house.  It  seems  to  me,  therefore, 
that  there  is  nothing  in  the  act  of  Parliament  to  prohibit  every  act  of  sale,  but  that 
its  only  effect  is  to  impose  a  penalty,  for  the  purpose  of  the  revenue,  on  the  carrying 
on  of  the  trade  without  complying  with  its  requisites.  I  am  of  opinion,  therefore, 
that  both  the  pleas  are  bad,  and  that  our  judgment  should  be  for  the  plaintiff. 

RoLKE,  B.,  concurred. 

Platt,  B.  I  am  of  the  same  opinion,  for  the  reasons  which  have  been  stated  by 
ni)'  learneii  Brothers.     The  case  of  Johnson  v.  Hudson  appears  to  me  to  lay  down 
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the  correct   principle    of    law,  and    I   am    unable  to  distinguish  that  case  from  the 
present. 

Judgment  for  the  plaintiffs. 

[465]  Baker  r.  Walker.  June  27,  1845. — To  an  action  against  the  maker  of  a 
promissory  note  payable  three  months  after  date,  the  defendant  pleaded,  that  the 
promissorj''  note  was  made  and  delivered  by  him  to  the  plaintiff  for  and  on  account 
of  a  judgment  debt  recovered  by  the  plaintiff  against  him,  and  that  except  as 
aforesaid,  there  never  was  any  consideration  or  value  for  the  making  or  delivery 
of  the  said  note  to  the  plaintiff: — Held,  that  the  plea  was  bad,  inasmuch  as  it 
shewed  there  was  an  existing  debt  on  account  of  which  the  note  was  made, 
and  the  giving  of  the  note  was  evidence  of  an  agreement  by  the  plaintiff  to 
suspend  his  remedy  upon  the  judgment,  which  was  a  sufficient  consideration  for 
the  note. 

[S.  C.  3  D.  &  L.  46  ;  14  L.  J.  Ex.  371.     Referred  to.  Palmer  v.  Bmmley,  [1895] 
2  Q.  B.  405 ;  In  re  a  Debtor,  [1907]  1  K.  B.  348.] 

Debt.  The  first  count  of  the  declaration  stated,  that  the  defendant  was  indebted 
to  the  plaintiff"  in  the  sums  of  131.  2s.  6d.  and  71.  13s.,  upon  a  judgment  recovered 
against  the  defendant.  The  second  alleged  that,  on  the  21st  of  March,  1844,  the 
defendant  made  his  promissory  note,  and  thereby  promised  to  pay  the  plaintiff  261.  5s. 
three  months  after  the  date  thereof. 

Plea  to  the  second  count,  as  far  as  the  .same  relates  to  the  sum  of  201.  15s.  6d., 
parcel  of  the  said  sum  of  261:  5s.,  that  the  said  promissory  note  was  made  and  delivered 
by  him  the  defendant  to  the  plaintiff  for  and  on  account  of  a  certain  judgment 
debt  of  201.  15s.  6d.  recovered  by  the  plaintiff  against  the  defendant,  and  that,  except 
as  aforesaid,  there  never  was  any  consideration  or  value  for  the  making  or  delivery  of 
the  said  note  to  the  plaintiff. 

Replication,  de  injuria. 

Special  demurrer,  assigning  for  causes,  that  the  general  replication  de  injuria  is 
inapplicable  to  this  case,  inasmuch  as  the  plea  to  which  it  is  pleaded  involves  matter 
of  record,  which  is  not  triable  by  the  country. 

Joinder  in  demurrer. 

The  point  marked  for  argument  on  the  part  of  the  plaintiff  was,  that  the  plea  was 
bad,  as  it  shewed  on  the  face  of  it  a  good  and  sufficient  consideration  for  making  the 
promissory  note. 

Hugh  Hill,  in  support  of  the  demurrer.  The  replication  is  clearly  bad,  as  it  puts 
in  issue  the  matter  of  record  alleged  in  the  plea.  [Parke,  B.  No  doubt  the  replica- 
tion is  bad,  but  what  do  you  say  to  the  pleal]  Secondly,  the  plea  is  good.  The 
promissory  note  is  not  stated  to  be  payable  to  order;  and  as  it  was  given  without 
consideration,  the  party  making  it  was  not  bound  to  pay  it.  It  ap-[466]-pears  by  the 
plea  that  it  was  given  on  account  of  the  judgment  debt,  and  probably  on  the 
supposition  that  it  would  suspend  the  remedy  upon  the  judgment  until  the  note 
became  due  and  was  dishonoured  ;  but  it  would  not  suspend  the  judgment  debt, 
or  the  remedy  to  recover  it,  for  a  single  moment,  more  especially  as  it  was  not  made 
negotiable,  and  it  was  therefore  no  consideration  whatever  for  the  defendant's 
promise.  In  Green  v.  Harrington  (Hutton,  34,  35),  which  was  assumpsit  for  rent  of  a 
house  and  land  upon  a  demise,  on  motion  in  arrest  of  judgment,  it  was  urged  "  that 
no  action  lay  upon  this  promise,  but  it  is  debt  for  the  rent  of  land,  and  the  assumpsit 
is  of  a  less  nature ;  as  if  one  be  indebted  upon  an  obligation,  and  that  being  forfeited 
he  promised  to  pay  it,  no  action  lies,  for  the  debt  is  due  upon  the  obligation ; "  which 
the  Court  agreed  to.  [Parke,  B.  That  case  is  distinguishable  from  the  present,  as 
that  is  the  case  of  a  mere  promise,  without  any  security.  Would  not  the  plaintiff,  by 
accepting  this  promissory  note,  suspend  his  remedy  upon  the  judgment  for  three 
months  1]  No,  not  in  the  present  case,  as  the  note  was  not  made  payable  to  order. 
It  amounts  to  nothing  more  than  a  mei-e  naked  promise.  In  an  Anani/mous  case, 
1  Cowp.  128,  it  was  held,  that  a  promise  by  a  defendant  to  pay  a  judgment  debt,  in 
consideration  that  the  plaintiff'  would  stay  execution  thei-eon,  would  not  support  an 
action  of  assumpsits  Lord  Mansfield,  C.  J.,  there  says  :  "  If  the  undertaking  had  been  by 
a  third  person  in  cousequence  of  the  forbearance,  it  would  have  been  a  good  ground 
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of  assump.sit  against  such  tliird  person.  But  here  the  promise  is  by  the  defendant 
himself,  to  pay  a  deljt  to  which  he  was  before  liable  upon  record  ;  and  therefore  I  am 
of  opinion  that  such  promise  is  no  ground  upon  which  to  raise  an  assumpsit."  A  mere 
pirol  agreement  to  give  time  to  the  principal  does  not  discharge  the  surety  at  law. 
[467]  [Parke,  B.  This  is  something  more  than  a  parol  agreement — it  is  a  security.] 
In  Davis  v.  Gi/de  (2  Ad.  &  Ell.  623  ;  4  Nev.  &  M.  462),  it  was  held  that  a  promissory 
note  given  by  the  tenant  to  his  landlord  for  rent  does  not  extinguish  the  claim  for 
such  rent,  which  is  a  debt  of  a  higher  nature  than  that  arising  upon  the  note;  and 
that  the  receipt  of  such  note  did  not  of  itself  suspend  the  right  of  distress  until  the 
note  was  due.  [Parke,  B.  There  was  no  averment  there  of  any  express  agreement.] 
Nor  is  there  here  ;  and  it  is  distinctly  alleged  in  the  plea  that  there  was  no  other 
consideration  for  the  making  or  delivery  of  the  note.  [Parke,  B.  A  promissor}'  note 
given  for  the  debt  of  a  third  person  suspends  the  right  of  action,  although  no  new 
consideration  be  given.  His  lordship  referred  to  Lechmere  v.  Fldcher  {\  C.  &  M.  62.3).] 
In  Daiis  v.  Giidc,  Littledale,  J.,  says:  '^  Mease  v.  Mease  (I  Salk.  325),  and  other  cases 
which  are  there  cited,  serve  to  shew  that  you  cannot  plead  a  parol  agreement  to  extend 
the  time  for  the  payment  of  a  specialty  debt:"  and  a  fortiori  a  debt  of  record. 
[Parke,  B.  But  that  does  not  shew  the  converse,  that  it  being  a  debt  due  on  a 
specialty,  it  is  an  answer  to  an  action  on  a  promissory  note  given  for  it.  If  I  give  a 
promissor)'  note  for  the  debt  of  a  third  person,  I  am  bound  to  pay  it  when  due.  If 
that  be  so,  I  do  not  see  why  it  is  not  a  suspension  of  the  remedy  in  the  case  of  a 
specialty  debt.  The  Anomiinoiis  case  cited  from  Cowper  was  that  of  a  simple  promise, 
without  any  security  :  but  a  promissoiy  note  is  a  security.]  In  this  case  the  note  was 
not  negotiable,  and  was  therefore  no  suspension  of  the  action  upon  the  judgment.  In 
Popphwell  V.  JVihon  (1  Stra.  264),  where  it  was  held  that  a  promisssry  note  for  the 
debt  of  another  was  within  the  stat.  3  Ainie,  c.  9,  the  note  was  evidently  payable  to 
order ;  but  where  it  is  not,  it  will  not  suspend  the  time  of  pavment ;  and  therefore 
[468]  the  party  giving  the  note  gets  no  benefit  from  it,  and  there  is  no  consideration 
for  it.     The  plea  is  therefore  a  good  answer  to  the  action. 

Hance,  contra,  was  stopped  by  the  Court. 

P.VRKE,  B.  I  am  of  opinion  that  the  plea  is  bad,  for  it  shews  there  was  a  debt 
in  existence  on  account  of  which  the  note  was  made,  and  that  is  sufficient  to  make 
the  note  good.  It  is  like  the  ease  of  a  note  given  for  a  debt  of  a  third  party,  which 
has  been  held  to  be  a  sufficient  consideration.  It  was  so  held  in  Popphwell  v.  IVilson, 
and  that  principle  has  been  acted  upon  in  many  other  cases.  A  promissory  note, 
although  not  a  specialtj',  resembles  a  specialty,  and  at  all  events  it  is  a  security. 
Where  a  man  who  has  a  judgment  debt  takes  from  his  debtor  a  promissory  note  for 
the  amount,  payable  at  a  certain  time,  it  must  be  inferred  that  he  thereby  enters  into 
an  agreement  to  suspend  his  remedy  for  that  period,  and  if  so,  that  is  a  good  con- 
sideration for  the  giving  of  the  note.  Here,  there  being  a  judgment  debt,  a  promissory 
note  is  given  for  the  amount  of  it,  and  that  is  evidence  of  an  agreement  to  suspend 
the  judgment  until  the  note  is  due,  which  is  a  sutlicient  consideration  to  supjioi't  an 
action  on  the  note.  This  distinguishes  the  ca.se  from  ScrJc  v.  Jl'atenvorlh.((i)  I  am 
therefore  of  opinion  that  the  plea  is  bad,  and  that  the  plaintiff' is  entitled  to  judgment. 

Aldersox,  B.,  Koi.fk,  B.,  and  Pl.\tt,  B.,  concurred. 

Judgment  for  the  plaintilf. 

[469]  Ex  I'AKTK  BiTCKLEY  IN  RE  Clakke.  July  2,  1845. — Messrs.  J.  C,  K.  M., 
J.  P.,  and  T.  S.,  carrying  on  business  as  bankers,  a  promissory  note  in  the  follow- 
ing form  was  signed  by  R.  M.  : — "I  promise  to  pay  the  bearer,  on  demand,  five 
pounds,  value  received."— "  For  J.  C,  K.  M  ,  J.  P.," and  T.  S."— "R.  M."  Held, 
that  the  holder  of  this  note  had  not  a  separate  right  of  action  against  the  party 
so  signing,  but  that  the  firm  were  liable. 

[S.  C.  14  L.  J.  Ex.  341.] 

The  following  case  was  sent  by  the  Lord  Chancellor  for  the  opinion  of  the  Court 
of  Exchequer : — 

(tt)  4  M.  iVs  W.  i).  The  jiidgmcTit  in  that  case  was  reversed  on  error,  in  Nelson  v. 
Serle,  id.  795,  but  the  allegation  that  "  there  never  was  any  other  consideration  for 
the  note,"  ha,d  been  omitted  by  mistake  in  the  briefs  of  the  case  in  the  Court  helow, 
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On  the  31st  of  May,  1843,  a  fiat  in  bankruptcy  was  issued  against  John  Clarke, 
Richard  Mitchell,  Joseph  Phillips,  and  Thomas  Smith,  all  of  Leicester,  in  the  county 
of  Leicester,  bankers  and  co-partners,  carrying  on  business  at  Leicester  aforesaid,  and 
also  at  Lutterworth,  in  the  said  county  of  Leicester,  and  at  Melton  Mowbray,  in  the 
same  county,  and  at  Uppingham  and  Oakham,  both  in  the  county  of  Rutland,  under 
the  style  or  firm  of  Clarke,  Mitchell,  Phillips,  &  Smith  :  the  said  Richard  Mitchell 
also  carrying  on,  in  his  individual  capacity,  the  business  of  a  hosier  at  Leicester 
aforesaid. 

On  the  2nd  of  June,  1843,  the  said  fiat  was  opened  in  the  Birmingham  District 
Court  of  Bankruptcy,  befoi'e  Mr.  Commissioner  Halguy,  when  the  said  J.  Clarke, 
R.  Mitchell,  J.  Phillips,  and  T.  Smith,  were  declared  and  adjudged  bankrupts  ;  and 
on  the  same  day,  James  Christie  was  duly  appointed  official  assignee  ;  and  on  the 
22nd  of  June,  1843,  Thomas  Edward  Dicey,  Esq.,  Edward  Allen,  bookseller,  John 
Sidney  Crossley,  bookseller,  Robert  Hawley,  farmer  and  grazier,  and  Thomas  Ward, 
were  duly  chosen  creditors'  assignees  of  the  estate  and  eflfects  of  the  said  bankrupts, 
and  the  said  fiat  is  now  in  course  of  prosecution. 

Before  and  at  the  date  and  issuing  of  the  said  fiat,  R.  Buckley,  of  Thurlaston,  in 
the  county  of  Leicester,  was  the  bona  fide  holder  for  value  of  ten  promissory  notes 
(amounting  in  value  to  £65),  of  them  the  said  bankrupts,  issued  by  them  from  their 
banking  house  at  Leicester  aforesaid. 

Three  of  the  said  notes,  being  £5  each,  were  (omitting  [470]  the  date,  number, 
and  name  of  the  entering  clerk)  in  the  following  form  : — 

"Leicester  and  Leicestershire  Bank.  £o 

"I  promise  to  pay  the  bearer,  on  demand,  five  pounds,  value  received. 

"For  John  Clarke,  "Joseph  Phillips,  & 

"Richard  Mitchell,        "Thomas  Smith, 
"Richard  Mitchell." 

The  other  seven  notes  (with  the  like  exception  of  date,  numbei',  and  name  of 
entering  clerk)  were  in  the  following  form  : — 

"  Leicestei'  and  Leicestershire  Bank.  £o 

"  I  promise  to  pay  the  bearer,  on  demand,  five  pounds  here,  or  at  Messrs.  Williams, 
Deacon,  Labouehere,  Thornton  &  Co.,  Bankers,  London,  value  received." 

"  For  John  Clarke,  "  Joseph  Phillips  & 

"Richard  Mitchell,        "Thomas  Smith, 
"Richard  Mitchell" 

On  the  17th  of  July,  1843,  the  said  Robert  Buckley  exhibited  a  proof  under  the 
said  fiat,  and  was  admitted  a  creditor  against  the  joint  estate  of  the  said  bankrupt  for 
the  sum  of  £65,  the  amount  of  the  said  notes. 

On  the  22ud  of  June,  1844,  the  said  Robert  Buckley  presented  a  petition  to  the 
Court  of  Review,  thereby  offering  to  withdraw  his  said  proof  against  the  joint  estate, 
and  praying  to  be  at  liberty  to  tender  a  proof  under  the  said  fiat,  for  the  said  debt  of 
£65,  against  the  separate  estate  of  the  said  Richard  Mitchell,  and  an  order  was  made 
on  the  said  petition,  dated  the  9th  of  July,  1844,  by  the  said  Court  of  Review,  that 
the  said  Robert  Buckley  should  be  at  liberty  to  withdraw  his  said  proof  against  the 
said  joint  [471]  estate,  and  be  at  liberty  to  tender  such  proof  (if  an}')  as  he  could 
establish  against  the  said  separate  estate  of  the  said  Richard  Mitchell,  but  the  order 
was  to  be  without  prejudice  to  the  question,  whether  he  had  any  right  of  proof  against 
the  said  separate  estate  of  the  said  Richard  Mitchell. 

On  the  12th  of  July,  1844,  the  said  Robert  Buckley  exhibited  a  proof  under  the 
said  fiat,  and  was  admitted  a  creditor  for  the  said  debt  of  £65  against  the  said  separate 
estate  of  the  said  Richard  Mitchell. 

On  the  20th  of  July,  1844,  the  assignees  under  the  said  fiat  presented  their 
petition  to  the  said  Court  of  Review,  alleging  that,  having  regard  to  the  form  of  the 
notes,  the  said  bankrupts  became  jointly  bound  to  pay  the  sums  mentioned  therein, 
but  that  the  said  Richard  Mitchell  did  not  become  separately  bound  to  pay  the  same, 

and   the  latter  court  gave   judgment  on   the   assumption    that  there   vras  no  such 
averment. 
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and  praying  that  the  sairl  proof  against  the  said  separate  estate  might  be  expunged  ; 
and  by  an  order  of  the  said  Court  of  Review,  made  upon  the  said  petition,  on  the 
30th  day  of  July,  1844,  the  said  Court  ordered  the  said  proof  to  be  expunged  accord- 
ingly. The  said  Robert  Buckley  alleging  himself  to  be  aggrieved  by  the  last- 
mentioned  order,  a  s[)ecial  case  was,  at  his  instance,  stated  under  the  provision  of  the 
Bankrupt  Act,  1  &  2  Will.  4,  c.  56,  s.  3,  by  way  of  appeal  to  the  Lord  High  Ch.-incellor 
against  the  said  order,  and  on  the  hearing  of  the  said  appeal,  on  the  11th  of  April, 
1845,  the  Lord  High  Chancellor  ortlered  that  a  case  be  stated  for  the  opinion  of  the 
Barons  of  her  Majesty's  Court  of  Exchequer,  upon  the  following  questions; — 

First,  whether,  if  an  action  at  law  had,  previously  to  the  said  fiat,  Ijceti  brought 
against  the  said  Richard  Mitchell  separately,  upon  the  three  above-mentioned  notes, 
by  the  said  Robert  Buckley,  as  the  holder  of  the  said  notes,  the  said  R.  Mitchell  would, 
upon  the  form  of  the  said  notes,  have  had  a  valid  defence. 

[472]  Secondly,  whether,  if  an  action  at  law  had,  previously  to  the  .said  fiat,  been 
brought  against  the  said  Richard  Mitchell  separately  upon  the  seven  above-mentioned 
notes,  by  the  said  Robeit  Buckley,  as  the  holder  of  the  said  notes,  the  said  Richard 
Mitchell  would,  upon  the  form  of  the  said  notes,  have  had  a  valid  defence. 

The  case  was  now  argued  by 

W.  T.  S.  Daniel,  on  behalf  of  Buckley.  The  two  questions  in  this  case  resolve 
themselves  substantially  into  one,  whether  Mitchell  is  liable  separately  upon  the  form 
of  these  notes.  That  point  has  been  in  effect  decided  l)y  Hall  v.  Smith  (1  B.  &  Cr. 
407  ;  2  D.  &  R.  504) ;  in  which  case  it  was  held  that,  where  a  promissory  note, 
beginning,  "I  promise  to  pay,"  was  signed  by  one  member  of  a  firm  for  himself  and 
his  partners,  the  party  signing  was  severally  liable  to  be  sued  upon  the  note. 
Bayley,  J.,  there  says,  "The  words  used  are,  'I  promise  to  pay'  and  it  is  signed  by 
the  defendant.  What  then  is  the  import  of  those  words  1  Surely  that  W.  Smith 
promises.  It  is  true  that  he  promises  foi'  himself  and  others,  but  he  alone  promises. 
Now  there  are  many  cases  where  a  party,  entering  into  a  contract  in  his  own  name 
on  behalf  of  others,  may  be  sued,  or  those  for  whom  he  contracts  may  be  sued  ;  and 
e  converso,  an  agent  may  sue,  or  the  parties  beneficially  interestecl  mav  sue.  .  .  . 
The  cases  of  March  v.  Irani  (Peake's  N.  P.  C.  177),  and  C7arA:  v.  Blachtor.k  (Holt's 
N.  P.  Rep.  474),  import,  that  the  word  /  creates  a  several  promise  by  each  party  that 
signs  ;  and  here,  a  fortiori,  that  must  be  the  efl'ect  of  it,  for  the  parly  sued  i.^  the  only 
person  who  actually  made  the  promise."  And  Holroyd,  J.,  says,  "  It  is  not  necessary 
to  decide  that  the  defendant  could  make  a  several  note  for  each  partner  ;  this  is 
clearly  a  several  promise  by  the  party  actually  signing."  The  question,  however,  now 
[473]  is,  whether  that  decision  is  a  valid  one  ;  and  it  is  submitted  that  it  is.  It  has 
been  considered  law  ever  since  1823,  and  it  has  never  been  questioned  in  this  country. 
It  is  said,  however,  that  it  has  been  questioned  by  Mi-.  Justice  Story  ;  and  in  his  work 
on  Partnership,  s.  143,  p.  222,  he  certainly  says,  "  The  doctrine  has  been  pressed  further, 
and  it  has  been  held  that  a  note  or  other  security  may  be  so  signed  as  at  once  to  make 
the  paltrier  signing  it  separately  liable,  and  al.so  the  firm  liable  thereon  ;"  and  after 
stating  the  case  of  //«//  v.  Smith,  he  adds,  "This  construction  of  the  instrument  goes 
to  the  very  verge  of  the  law  ;  and  jierhaps  may  be  thought  to  deserve  further  con- 
sideration." But  he  does  not  go  so  far  as  to  say  that  it  is  not  law.  Mr.  Justice  Story 
is  the  only  text  writer  who  has  cast  any  doul)t  upon  it.  In  Ihilii  v.  Smith  {\\  .Johnson's 
American  Pep.  543),  where  it  is  also  said  that  Hall  v.  Smith  was  questioned,  it  was 
only  decided  that  the  firm  were  liable;  but  that  was  in  conformity  with  all  the  English 
authorities,  and  the  opinion  of  Lord  Ellenborough,  C.  J.,  in  Lm-d  Gahoay  v.  Matthew 
(1  Camp.  403).  [Parke,  B.  The  question  is,  what  is  the  meaning  of  the  words,  "I, 
for  myself  and  three  others  (naming  them),  promise  to  pay  1"  Does  it  not  mean  that 
he  intends  to  bind  all  the  jiersons  named?  Here  he  makes  but  one  promise,  and  you 
cainiot  make  two  promi.ses  out  of  one.  He  makes  the  promise  as  agent  for  the  others, 
and  for  himself  as  principal.  If  he  really  had  authoi-ity  to  subscribe  the  promise  for 
all,  they  all  are  liable;  l)ut  if  not,  then  he  is  personally  liable,  — at  all  events  for  mis 
representation.  There  is  a  clear  distinction  between  this  case  and  that  of  a  person 
signing  for  a  firm  of  which  he  is  not  a  member.  The  ditticulty  in  supporting  Halt  v. 
Smith  is,  that  they  there  make  one  contract  into  two.  The  meaning  of  it  is,  I  make 
this  promise  for  the  firm.]  The  question  depiinds  upon  the  form  of  the  note,  and  it 
must  be  [474]  decided  on  the  general  law  applicable  to  contracts.  It  is  found  as  a  fact 
in  the  case  that  Mitchell  carried  on  a  separate  trade.     The  words,  "  I  promise  to  pay," 


562  REDMAN    r.   WILSON  14  M.  &  W.  475. 

constitute  a  several  liability.  A  party  signing  a  note,  though  a  partner  in  the  firm, 
may  make  himself  personall}^  liable,  and  Mitchell  has  done  so  here.  [Parke,  B.  I 
think  the  instrument  must  either  bind  himself,  or  the  firm  ;  not  both.  It  imports  an 
agency  for  the  firm,  in  making  a  joint  contract  for  them  and  himself.  Suppose  he  had 
said,  "I,  as  agent  for  the  firm,  make  this  contract;"  would  not  they  all  be  jointly 
liable  1  The  partner  is  only  the  agent  of  the  firm  in  making  the  note.  Heie  the  firm 
are  liable,  and  you  cannot  make  it  out  that  they  are  liable  jointly  and  Mitchell 
separately.]  In  LeadhUkr  v.  Farrow  (5  M.  &  Selw.  3-15),  where  an  agent  to  a  country 
bank,  to  whom  the  plaintiff'  sent  a  sum  of  monej'  in  order  to  procure  a  bill  upon 
London,  drew  in  his  own  name  for  the  amount  upon  the  firm  in  London,  the  two  firms 
being  the  same,  it  was  held  that  the  agent  was  liable  as  drawer,  although  the  plaintiff 
knew  that  he  was  agent,  and  supposed  that  the  bill  was  drawn  by  him  as  such,  and  on 
account  of  the  country  bank,  to  which  the  agent  paid  over  the  money.  There 
Lord  Ellenborough,  C.  J.,  says,  "Is  it  not  an  universal  rule,  that  a  man  who  puts  his 
name  to  a  bill  of  exchange  thereby  makes  himself  personally  liable,  unless  he  states 
upon  the  face  of  the  bill  that  he  subscribes  it  for  another,  or  by  procuration  of  another, 
which  are  words  of  exclusion  ?  Unless  he  says  plainly,  '  I  am  the  mere  scribe,'  he 
becomes  liable."  Suppose,  in  this  case,  Mitchell  had  been  the  clerk  of  the  firm,  that 
authority  shews  he  would  be  personally  liable.  [Parke,  B.  I  think  you  would  be 
told  not ;  Ijecause  he  states  himself  to  be  undertaking  for  the  firm.  Your  argument 
must  go  this  length,  that  notwithstanding  he  uses  the  name  of  the  firm,  he  is  liable 
only]  The  general  principle  of  law  is  [475]  that  the  instrument  is  to  be  construed 
most  strongly  against  the  party  subscribing  it,  and  here  he  says,  "  I  promise  to  pay." 
[Parke,  B.  His  using  the  words,  "For  John  Clarke,"  &c.,  shews  that  he  makes  the 
act  of  signature  for  the  firm.  It  seems  to  me  that  it  is  difficult  to  say  we  are  to  make 
two  contracts  out  of  one.  It  comes  to  this, — is  this  the  act  of  the  firm  or  the  act  of 
the  individual  ?]  Shiptoii  v.  Thmnton  (9  Ad.  &  Ell.  314  ;  1  P.  &  D.  216)  is  important, 
as  bearing  on  the  question  of  the  two  contracts.  There,  the  defendant,  being  interested 
solely  in  certain  goods  conveyed  by  the  ship  "  Scott,"  and  being  also  interested  jointly 
with  his  partners,  who  with  him  formed  the  firm  of  Thornton  &  West  in  other 
goods  also  sent  by  the  same  ship,  signed  a  promise  to  make  certain  payments  in 
respect  of  freight  on  board  the  "  Scott,"  not  stating  upon  which  goods  ;  beginning 
"  I  hereby  engage  to  pay,"  but  signed  with  the  style  of  Thornton  &  West.  In  an 
action  against  him  solely,  for  the  freight  of  his  own  goods,  it  was  held  that  such  engage- 
ment was  evidence  of  a  several  contract  by  them,  and  that  he  was  severally  liable. 
[Parke,  B.  That  is  not  like  the  present  case,  because  here  he  says,  "  I  promise,  &c. 
for  John  Clarke,  &c."] 

M.  D.  Hill,  contra  (Chapman  and  Macaulay  with  him).  The  object  of  this  case  was 
to  inquire  into  the  validity  of  the  decision  in  Hall  v.  Smith.  [He  was  then  stopped 
by  the  Court.] 

Parke,  B.  This  is  prima  facie  a  promise  by  one  partner,  for  himself  and  the  other 
three  partners,  and  it  amounts  to  one  promise  of  the  four  persons  constituting  the 
firm  ;  and  if  Mitchell  had  authority,  the  firm  is  bound.  I  really  must  say  that  I 
think  Hall  v.  Smith  cannot  be  [476]  supported.  The  partner,  in  making  the  promise, 
is  only  an  agent  for  the  firm.  Then  does  it  bind  him  personally,  or  does  it  bind  the 
the  firm?  No  doubt  the  instrument  was  intended  to  bind  the  firm;  and  as  he  had 
authority  as  a  partner  to  do  it,  it  had  that  effect.  I  think  we  must  certify  our  opinion 
to  the  Lord  Chancellor,  that  there  was  no  separate  right  of  action  against  Mitchell 
upon  any  of  these  notes. 

Alderson,  B.,  concurred. 

Platt,  B.     I  have  no  doubt  that  Hall  v.  Smith  cannot  be  supported. 

A  certificate  in  accordance  with  the  above  decision  was  afterwards  sent. 


Redman  v.  Wilson.  Same  v.  Hay.  June  28,  1845,— Where  a  ship,  insured  against 
the  perils  of  the  sea,  was  injured  by  the  negligent  loading  of  her  cargo  by  the 
natives  on  the  coast  of  Africa,  and  in  consequence  shortly  afterwards  became 
leaky,  and,  being  pronounced  unseaworthy,  was  run  ashore  in  order  to  prevent 
her  from  sinking,  and  to  save  the  cargo  :— Held,  that  the  insurers  were  liable 
for  a  constructive  total  loss,  the  immediate  cause  of  the  loss  being  the  perils  of 
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the  sea, 
loading 


the  sea,  although  the  cause  of   the  unseaworthiness  was  the  negligence  in  the 


[S.  C.  U  L.  J.  Ex.  333  ;  9  Jur.  Hi.] 

Assumpsit  on  a  policy  of  insurance,  dated  the  7th  July,  18-11,  upon  a  ship  called 
the  "  Lord  Wellington,"  on  a  voyage  from  London  to  Sierra  Leone,  while  there,  utuI 
back  to  her  port  of  discharge  in  the  United  Kingdom  ;  and  by  the  contract  the  assur- 
ance was  to  commence  at  and  from  London,  and  was  to  continue  during  the  ship's 
abode  there,  and  until  she  should  have  arrived  at  or  as  aforesaid,  and  there  moored  at 
anchor;  and  the  perils  insured  against  were,  amongst  others,  "perils  of  the  seas, 
men-of  war,  fire,  enemies,  pirates,  &c.,  barratry  of  the  master  and  mariners,  [477] 
and  all  other  perils,  losses,  and  misfortunes  "  that  had  or  should  come  to  the  hurt, 
detriment,  or  damage  of  the  said  ship.  The  loss  was  averred  to  be,  that  whilst  the 
said  ship  was  proceeding  and  was  on  her  said  voyage,  and  was  protected  by  the  said 
policy,  to  wit,  on  &c.,  the  said  ship  was  by  the  perils  and  dangers  of  the  seas,  and 
.stormy  and  tempestuous  weather,  strained,  broken,  and  damaged,  and  afterwards  and 
whilst  she  was  upon  her  said  voyage,  to  wit,  on  the  day  and  year  last  aforesaid,  by 
reason  of  the  shipment  and  loading  of  certain  goods  and  chattels  in  and  on  board 
the  said  ship,  to  be  carried  and  conveyed  therein  on  and  for  freight,  and  in  the 
course  and  consequence  thereof,  the  said  ship  or  vessel  accidentally,  and  without  any 
personal  negligence  whatever  of  the  plaintiff",  became  and  was  further  strained,  broken, 
and  damaged,  and  the  said  straining,  breakage,  and  damage  first-aforesaid  thereby 
became  and  was  aggravated  and  increased.  And,  by  reason  of  the  premise.s,  the  said 
ship,  after  the  shipment  and  loading  of  the  said  goods  and  chattels  as  aforesaid,  and 
during  the  continuance  of  the  said  voyage,  became  and  was  broken,  leaky,  and  unsea- 
worthy,  and  unfit  further  to  proceed  on  her  said  voyage  ;  and  the  said  ship  afterwards, 
to  wit,  on  the  flay  and  j^ear  last  aforesaid,  was  by  perils  and  dangers  of  the  seas,  and 
other  perils,  losses,  and  misfortunes  insured  against  by  the  said  policy,  wholly  lost, 
and  never  did  arrive  at  London  aforesaid ;  of  all  which  premises  the  defendants,  to 
wit,  on  &c.,  had  notice.     Breach. 

Pleas :  first,  that  the  said  policy  of  insurance  was  obtained  from  the  defendants, 
and  they  were  induced  to  make  the  same,  by  and  through  the  fraud,  covin,  and 
misrepresentation  of  the  plaintifT;  .secondly,  that  at  the  time  when  the  said  vessel 
departed  and  set  sail  from  London,  she  was  not  seaworthy  ;  and  thirdly,  that  the  said 
vessel  was  not  by  the  perils  of  the  seas,  or  other  perils  or  losses  [478]  insured  against 
by  the  policy,  strained,  broken,  damaged,  or  lost,  modo  et  forma. 

Issue  was  taken  upon  the  aljove  pleas. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  Trinity  Terra, 
1844,  it  appeared  that  the  vessel  arrived  on  her  voyage  outwards  on  the  2nd  of 
September,  1 84 L  and  went  up  the  river  at  Sierra  Leone  to  an  island  called  Tassel, 
where  she  began  to  load  her  homeward  cargo  on  the  13th  of  September.  It  appeared, 
also,  that  it  is  usual  for  the  natives  to  be  employed  in  loading  vessels  ;  and  it  was 
suggested,  and  the  fact  probably  was,  that  the  vessel  was  injured  in  loading  her  cargo 
of  timber  on  board.  She  came  down  the  river  to  Freetown  on  the  7th  of  November, 
fully  loaded.  It  was  then  found  that  she  was  leaking.  A  survey  took  place,  and  the 
opinion  of  the  persons  who  examined  her  was  that  she  co\dd  not  prosecute  her  voyage. 
Part  of  her  cargo  was  ordered  to  be  discharged.  On  the  following  day  there  was  a 
slight  tornado  ;  two  anchors  were  out,  but  the  vessel  drifted  two  miles  down  the  river. 
She  was  afterwards  brought  back,  and  part  of  her  cargo  was  discharged  ;  but  the  leak 
increased,  and  on  a  second  examination  she  was  pionounced  unseaworthy,  and  she 
was  run  on  shore  to  preserve  the  cargo,  and  to  prevent  her  sinking  in  the  river.  She 
was  ultimately  sold  as  not  being  fit  to  repair,  and  the  assured  now  claimed  damages 
for  a  constructive  total  loss.  The  jury  found,  that  the  ship  was  seaworth}'  when  she 
sailed  from  London  ;  that  there  was  no  fraud  in  effecting  the  policy  ;  and  that  the 
vessel  was  lost  by  perils  of  the  sea ;  and  they  thereupon  returned  a  verdict  for  the 
plaintiff"  on  all  the  issues. 

A  lule  was  obtained  in  Michaelmas  Term,  1844,  calling  upon  the  plaintiff'  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground  tiiat  the  loss  proved  at  the 
trial  was  not,  in  point  of  fact,  a  loss  by  the  ])urils  of  the  .sea,  but  was  the  consequence 
of  negligence  or  want  of  skill  in  the  [479]  loading  the  cai'go  on  board  the  vessel  :  and 
that  the  attention  of  the  jury  ougiit  to  have  been  directed  to  the  negligent  mode  of 
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loading,  and  they  should  have  been  told,  that,  if  they  thought  the  loss  was  the  result 
of  such  negligence,  the  defendant  was  entitled  to  their  verdict.     Against  this  rule 

Jervis,  Martin,  and  Hoggins  shewed  cause,  in  the  Vacation  Sittings  after  last 
Hilary  Term  (Feb.  12).  In  this  case  the  underwriter  was  clearly  liable.  Even  if  the 
injury  to  the  vessel  were  occasioned  by  the  loading  of  it,  and  on  being  brought  out 
in  the  smoothest  water  she  went  down,  the  underwriter  would  be  liable,  for  it  would 
be  a  peril  insured  against.  The  insurance  on  this  vessel  was  from  London  to  Sierra 
Leone,  while  there,  and  liack  to  her  port  of  discharge  in  the  United  Kingdom  ;  and 
she  was  therefore  under  the  protection  of  the  policy  during  the  whole  time.  The  rule 
is,  that  you  must  look  at  the  proximate  cause  of  the  loss.  Now  it  was  proved  in  this 
case  that  the  vessel  had  sustained  severe  weather  whilst  in  the  river,  and  that  although 
two  of  her  anchors  were  out,  she  drifted  two  miles  down  the  river ;  and  it  was  after 
that,  upon  a  second  examination,  that  she  was  pronounced  to  be  unseaworthy,  and  she 
was  obliged  to  be  run  on  shore  to  prevent  her  from  sinking.  The  proximate  cause  of 
the  loss  was  therefore  a  peril  of  the  sea.  The  vessel  was  totally  lost  when  she  was 
lying  on  the  shore  at  Freetown,  in  a  state  in  which  it  was  impossible  to  repair  her. 
But  even  if  the  loss  wei'e  occasioned  by  the  act  of  the  natives  employed  in  loading 
her,  the  underwriter  would  still  be  liable.  It  is  perfectly  clear  that  an  injury  occurring 
to  a  ship  without  the  personal  neglect  of  the  assured,  but  occasioned  by  persons 
ordinarily  employed  in  loading  her,  would  be  a  peril  insured  against  The  owners 
are  bound  to  provide  a  suthcient  crew  and  a  captain  of  competent  skill  for  the  voyage, (n) 
[480]  and,  having  done  that,  they  are  not  responsible  for  the  performance  of  their 
duties,  or  for  any  neglect  or  misconduct  of  the  master  or  crew.  Here  the  losses  insured 
against  are  perils  of  the  sea  &c.,  barratry  of  the  master  and  mariners,  and  all  other 
perils,  losses,  and  misfortunes.  In  Dixon  v.  Sadhr  (5  M.  &  W.  40.5),  it  was  held  by 
the  Court  of  Exchequer,  that  the  underwriters  were  liable  for  the  consequences  of  the 
wilful  (but  not  barratrous)  act  of  the  master  and  crew,  in  rendering  the  vessel  unsea- 
worthy before  the  end  of  the  voyage,  by  throwing  overboard  a  part  of  the  ballast. 
And  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  Court  of  Exchequer  Chamber, 
in  the  same  case  (8  M.  &  W.  895),  lays  it  down  as  an  established  rule,  "  that  there  is 
no  implied  warrant}',  on  the  part  of  the  assured,  for  the  continuance  of  the  seaworthi- 
ness of  the  vessel,  or  for  the  performance  of  their  duty  by  the  master  and  crew,  during 
the  whole  course  of  the  voyage."  That  case  shews,  that,  if  an  accident  happens  to  a 
ship  in  consequence  of  the  act  of  the  master  and  mariners,  even  though  it  be  negligence, 
the  underwriter  is  liable — it  is  a  peril  insured  against.  But  Cullen  v.  Butler  (5  M.  & 
Selw.  461)  is  a  stronger  case.  There  it  was  held,  that  where  a  vessel  was  sunk  at  sea 
by  another  vessel  tiring  upon  her,  mistaking  her  for  an  enemy,  though  not  properly 
a  loss  by  perils  of  the  sea,  as  the  Court  inclined  to  think,  it  was  a  loss  within  the  policy, 
as  being  a  peril,  loss,  and  misfortune,  within  the  general  words  of  the  policy,  sustained 
in  the  course  of  her  navigation  upon  the  sea.  So  this  was  clearly  a  loss  oi'  misfortune 
happening  to  this  ship  in  the  course  of  her  navigation  upon  the  sea.  In  Devaux  v. 
J'Anaon  (5  Bing.  N.  C.  519;  7  Scott,  507),  where  the  ship  was  lost  by  an  accident  in 
going  out  of  dock,  and  the  policy  covered  perils  of  the  seas,  and  all  other  losses,  perils, 
and  misfortunes,  it  was  held  to  be  a  loss  within  the  terms  of  [481]  the  policy.  That 
case  is  analogous  to  the  present.  There  it  was  averred  that  the  loss  was  by  the  perils 
insured  against  in  the  policy:  so  it  is  averred  here,  that  the  said  ship  was,  "by  perils 
and  dangers  of  the  seas,  and  other  perils,  losses,  and  misfortunes,  insured  against  by 
the  said  policy,  lost,  &c."  So  that  whether  the  ship  were  lost  by  perils  of  the  sea  or 
negligence  in  the  loading,  both  were  losses  by  accidents  during  the  voyage,  for  which 
the  underwriters  are  liable.  But,  in  truth,  this  falls  within  the  averment  of  a  loss  by 
perils  of  the  sea,  for  the  loss  occurred  from  the  leakage  of  the  vessel  at  Freetown, 
after  the  voyage  homeward  had  commenced. 

Watson,  Tomlinson,  and  Forsyth,  in  support  of  the  rule.  Assuming  that  the  injury 
happened  in  the  loading  of  the  vessel,  that  was  not  a  loss  within  the  meaning  of  the 
policy.  The  words  "other  perils,  losses,  and  misfortunes,"  mean  matters  ejusdem 
generis  with  the  other  words  in  the  clause — such  as  fire,  enemies,  pirates,  jettisons, 
snrpi-isals,  takings  at  sea,  arrests,  restraints  and  detainments  of  all  kings,  princes,  and 
people,  barratry  of  the  master  and  mariners,  &c.  But  no  liabilty  was  insured  against 
for  any  accident  or  damage  arising  from  the  negligent  conduct  of   the  master  or 

(a)  See  the  cases  collected  in  Hildyard  on  iVEarine  Insurance,  p.  1 10,  et  seq. 
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mariners,  or  persons  whom  they  employecl  in  loading  the  vessel,  and  the  underwriters 
are  not  responsible  for  their  acts.  In  Dixon  v.  Sadler,  it  was  decided  that  the  under- 
writers were  liable,  not  for  the  negligence,  but  for  the  consequences  of  the  wilful  act 
of  the  master  and  crew,  not  amounting  to  barratry.  There  is  nothing  to  shew  that 
the  underwriters  are  liable  for  the  negligent  act,  even  of  the  mariners.  [Pollock,  C.  B. 
They  may  not  be  liable,  unless  it  end.s  in  a  loss  by  the  perils  of  the  sea.]  The  insurance 
is  against  perils  of  the  sea  and  losses  ejusdem  generis  with  perils  of  the  sea.  It  has 
been  .s;iid,  that  a  loss  by  perils  of  the  sea  is  ejusdem  generis  with  barratry  ;  but  that  is 
not  so.  The  vessel  remained  a  vessel  in  specie,  with  a  [482]  partial  loss,  and  the 
captain  sells  her  as  such.  This  is  something  clearly  distinct  from  perils  of  the  sea, 
and  was  not  one  of  the  perils  insured  against.  [Pollock,  G.  B.  Do  you  admit,  that, 
if  the  ship  were  rendered  unsafe  by  the  jury  she  sustained  in  loading  her,  and  she 
afterwards  put  to  sea  and  was  lost,  the  underwriters  would  be  liable  !j  That  admits 
of  another  question,  whether,  sending  the  vessel  to  sea  in  such  a  state,  she  would  be 
seaworthy. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakkk,  B.  This  was  an  action  on  a  policy  of  insurance  dated  7th  July,  18-11,  on 
the  ship  "  Lord  Wellington,"  on  a  voyage  from  London  to  Sierra  Leone  and  back. 
The  pleas  were,  first,  fraud  ;  secondly,  that  the  vessel  was  not  seaworthy  ;  and  thirdly, 
that  she  was  not  lost  by  the  perils  of  the  sea. 

At  the  trial,  the  jury  found  all  the  issues  in  favour  of  the  plaintirt  ;  but  a  rule  was 
granted  in  Michaelmas  Term  last,  to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  be  had,  on  the  ground  that  the  lo.ss  which  was  proved  on  the  trial 
was  not,  in  point  of  fact,  a  loss  b}'  the  perils  of  the  sea,  but  was  the  consequence  of 
negligence  or  want  of  skill  in  the  loading  the  cargo  on  board  the  vessel.  Cause  was 
afterwards  shewn,  when  the  facts  appeared  to  be  shortly  these.  The  vessel  arrived 
on  her  voyage  outwards  the  2nd  of  September,  and  went  up  the  river  to  Tassel 
(an  island) :  she  began  to  load  her  homeward  cargo  on  the  13th  of  September.  It  is 
usual  for  the  natives  to  be  employed  in  loading,  and  it  was  suggested,  and  probably 
the  fact  was,  that  the  vessel  was  in  some  degree  injured,  by  loading  her  cargo  of 
timber  on  board.  She  came  down  the  river  to  Freetown  on  the  7th  November,  fully 
loaded.  It  was  then  found  that  she  was  leaking  and  was  deep  in  the  water.  At  this 
time  she  made  [483]  four  feet  and  a  half  water  in  twenty-four  hours.  A  survey  was 
held,  and  the  opinion  of  those  who  examined  her  was,  that  she  could  not  prosecute 
her  voyage.  They  ordered  part  of  the  cargo  to  be  discharged.  The  following  day 
there  was  a  slight  toruiulo ;  two  anchors  were  out,  but  she  drifted  two  miles  down 
the  river  She  was  brought  back  and  pai-t  of  the  cargo  was  discharged,  but  the  leak 
increased,  and  on  a  second  examination  she  was  pronounced  unseaworthy,  and  she 
was  run  ashore  to  preserve  the  cargo,  and  to  prevent  her  from  sinking  in  the  river  ; 
ultimately  she  was  sold,  as  not  being  fit  to  repair,  and  the  assured  claimed  for  a 
constructive  total  loss. 

The  jury  having  found  that  the  ship  was  seaworthy  when  she  sailed  from  London, 
and  that  there  was  no  fraud  in  effecting  the  policy,  the  only  question  discussed  on 
the  argument  was,  whether  the  loss  was  occasioned  b\'  the  perils  of  the  sea  ;  and  it 
was  contended,  on  behalf  of  the  defendant,  that  the  attention  of  the  jury  ought  to 
have  been  dii-ccted  to  the  negligent  mode  of  loading  the  cargo,  and  that  if  the}'  thought 
the  loss  was  the  result  of  such  negligence,  the  defendant  was  entitled  to  a  verdict. 
But  it  appears  to  us  that  the  rule  "causa  proxima  non  remota  spectatur"  applies  to 
this  case,  and  that  the  immediate  cause  of  loss  was  a  peril  of  the  sea,  for  the  stranding 
was  a  loss  by  a  peril  of  the  sea:  and  if  it  be  said  that  it  was  voluntary,  it  was  only 
to  avoid  the  sinking  of  the  vessel,  which  would  have  been  a  peril  of  the  same  sort. 
In  Walker  v.  Mailland  (5  B.  &  Aid.  171),  (recognized  and  acted  on  in  Bishop  v.  I'eHtland 
(7  B.  ife  Cr.  219  ;  1  Man.  &  Ry.  49)),  it  was  decided  that  the  underwriters  on  a  policy 
of  insurance  are  liable  for  a  loss  arising  immediately  from  a  peril  insured  against,  but 
remotely  arising  from  the  negligence  of  the  master  and  mariners  ;  and  we  cannot 
distinguish  between  the  negligence  of  the  master  and  mariners,  and  the  negligence 
of  the  natives  (if  they  were  [484]  negligent,  and  remotely  gave  occasion  to  the  loss) 
who  were  employed  to  put  the  cargo  on  lioard. 

It  appears  to  us,  therefore,  that  the  rule  for  a  new  trial  must  be  discharged  :  and 
the  same  with  the  other  case,  of  Redman  v.  II/ii/. 
liule  discharged. 
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Richards  v.  Macey.  July  9,  1845. — To  an  action  by  the  indorsee  against  the  maker 
of  a  promissory  note,  the  defendant  pleaded,  that  he  made  the  note  and  indorsed 
it  to  the  London  and  Westminster  Bank,  as  a  collateral  security  for  certain 
advances  made  or  to  be  made  to  the  Marylebone  Bank,  upon  the  terms,  that  if 
those  advances  should  be  repaid  before  the  note  became  due,  the  defendant  should 
not  be  called  upon  to  pay  it.  The  plea  then  averred,  that  the  advances  so  made 
were  repaid  before  the  note  became  due ;  that  he  had  no  value  for  his  indorse- 
ment ;  and  that  the  note  was  indorsed  to  the  plaintifT  after  it  became  due. 
Replication,  de  injuria : — Held,  that  it  was  an  essential  allegation,  without  which 
the  plea  must  fail,  that  the  advances  were  repaid  before  the  note  became  due  : 
and  therefore  that  it  was  a  misdirection,  for  the  judge,  on  the  trial  of  this  issue, 
to  tell  the  jury,  that  if  the  note  was  given  as  a  part  security  for  the  advances  so 
made  to  the  Marylebone  Bank,  the  defendant  was  entitled  to  a  verdict. 

[S.  C.  14  L.  J.  Ex.  359.] 

Assumpsit  by  the  plaintiff  as  indorsee,  against  the  defendant  as  maker,  of  a 
promissory  note,  dated  3rd  July,  1841,  whereby  the  defendant  promised  to  pay  to 
himself  or  order,  £100,  six  months  after  date,  indorsed  by  the  defendant  to  the  London 
and  Westminster  Bank,  and  by  them  to  the  plaintiff.  There  were  also  counts  for 
money  had  and  received,  and  on  an  account  stated. 

The  defendant  pleaded  (inter  alia),  fourthly,  that  he  made  the  said  note,  and 
indorsed  the  same  to  the  London  and  Westminster  Bank,  as  a  collateral  security  for 
certain  pecuniary  advances  before  then  made  or  to  be  made  by  the  London  and  West- 
minster Bank  to  the  Marylebone  Banking  Company,  on  the  terms,  that  if  the  advances 
so  made  by  the  London  and  Westmin.ster  Bank  should  be  repaid  by  the  Marylebone 
Banking  Company  before  the  said  note  became  due  and  payable,  the  defendant  should 
not  be  called  upon  to  pay  the  amount  of  the  said  note.  The  plea  then  averred,  that 
the  advances  so  made  by  the  London  and  Westminster  Bank  were  repaid  to  them 
before  the  note  became  due  ;  that  he,  ihe  defendant,  had  never  re-[485]-ceived  any 
consideration  or  value  for  his  said  indorsement  thereof ;  and  that  the  said  note  was 
indorsed  to  the  plaintifl'  after  it  became  due. 

The  fifth  plea  alleged,  that  the  defendant  made  and  indorsed  the  note  for  the 
accommodation  of  the  Marylebone  Banking  Company,  without  having  any  considera- 
tion or  value  for  his  said  indorsement ;  and  that  it  was  indorsed  to  the  plaintiff  after 
it  became  due. 

Replication  to  each  of  these  pleas,  de  injuria,  on  which  issue  was  joined. 

At  the  tiial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Hilary 
Term, (a)  the  following  facts  were  proved  : — In  the  year  1841,  the  Marylebone  Joint 
Stock  Banking  Company  (which  had  been  established  since  1836)  fell  into  embarass- 
ments,  and  applied  to  the  London  and  Westminster  Bank  for  advances  to  relieve  them 
from  their  difficulties.  The  London  and  Westminster  Bank  accordingly  advanced 
them  the  sum  of  £10,000;  the  defendant,  who  was  a  shareholder  in  and  director  of 
the  Marylebone  Bank,  thereupon  signed  the  promissory  note  in  question,  amongst 
others.  The  plaintiff's  case  was,  that  these  notes  were  given  in  order  to  assist  the 
Marylebone  Bank,  and  in  respect  of  the  general  balance  due  to  the  London  and  West- 
minster Bank ;  the  defendant's  case  was,  that  they  were  given  as  a  part  security  for 
the  repayment  of  the  £10,000,  with  the  understanding  that  the  makers  should  not 
be  called  upon  to  pay  the  amount,  if  the  £10,000  were  repaid  before  the  notes  fell 
due,  and  that  this  repayment  had  been  so  made.  On  these  points  the  evidence  was 
in  some  degree  conflicting.  It  appeared,  however,  that,  at  the  time  when  the  note 
on  which  this  action  was  brought  became  due,  the  London  and  West-[486]-minster 
Bank  was  in  advance  to  the  Marylebone  Bank  to  the  extent  of  £760.  The  Lord  Chief 
Baron,  in  summing  up,  stated  to  the  jury,  that,  if  the  note  was  given  in  order  to  assist 
the  Marylebone  Bank  beyond  the  amount  of  the  £10,000,  the  plaintifl' was  entitled  to 
recover;  but  that  if  it  was  given  as  a  collateral  security  for  the  £10,000,  the  fourth 
plea  was  substantially  made  out,  and  the  defendant  was  entitled  to  the  verdict.     The 

(a)  This  was  the  second  trial  of  the  cause.  On  the  first  trial,  the  plaintiff  had 
a  verdict,  but  a  new  trial  was  subsequently  granted,  with  liberty  to  the  defendant  to 
amend  the  fourth  plea,  which  however  was  not  done. 
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jury  found  for  the  defendant  on  the  fourth  ;ind  fifth  issues,  and  for  the  plaintifl"  on 
the  other  issues. 

In  Easter  Term,  Jervis  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection  ;  against  which 

Martin,  Harstow,  and  Wordsworth,  shewed  cause  in  Trinity  Term  (May  26),  and 
contended  that  the  pleas  were  proved  in  substance,  or  at  least  that  there  was  evidence 
to  go  to  the  jury  in  support  of  them,  and  that  the  direction  of  the  learned  Judge  was 
substantially  correct ;  for  that  the  material  question  in  the  cause  was,  whether  these 
notes  were  given  to  the  Marylebone  Bank  as  capital,  to  be  negotiated  and  enforced 
against  the  makers,  or  whether  they  were  merely  collateral  securities  for  the  £10,000 
advanced  by  the  London  and  Westminster  Bank  :  and  that  there  was  evidence  to 
shew  that  the  notes  were  sent  back  to  the  attornev  for  the  Marylebone  Bank  as 
satisfied. 

Jervis  and  Butt,  contr^,  insisted  that  the  jury  had  been  misdirected,  with  respect 
to  the  fourth  issue,  in  not  being  told  that  the  plaintiff  was  entitled  to  the  verdict, 
unless  they  found  the  allegation  to  be  proved  (which  was  a  material  part  of  the  plea), 
that  the  £10,000  had  been  repaid  before  the  note  became  due ;  which,  upon  the  state 
of  the  account,  it  was  clear  was  not  the  case  :  and  that,  with  respect  to  the  fifth  issue, 
the  allegation  that  the  note  was  given  for  the  accommodation  of  the  Marylebone  Bank 
(which  also  was  a  material  pait  of  that  plea)  clearly  was  [487]  not  proved  ;  for  an 
accommodation  note  meant  a  note  for  which  the  payee  undertook  to  provide  when 
due,  the  maker  only  lending  his  name  ;  whereas  this  note  was  unquestionably  given, 
in  either  view  of  the  case,  with  the  intention  that  it  should  be  negotiated  and  made 
available  against  the  maker  of  it. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aljjerson,  B.  In  this  case,  we  think  there  should  be  a  new  trial.  The  question 
turns  upon  the  fourth  and  fifth  pleas,  upon  which  the  verdict  was  found  for  the  defen- 
dant. It  is  sufficient,  as  to  the  fifth  plea,  to  say,  that  there  was  no  evidence  that  the 
promissory  note  was  made  and  delivered  by  the  defendant  for  the  accommodation  of 
the  Marylebone  Bank,  which  is  an  essential  averment. 

As  to  the  fourth  plea,  the  difficulty  is  this.  That  plea  states,  that  the  note  was 
delivered  iis  a  collateral  security  to  the  London  and  Westminster  Bank,  for  certain 
pecuniary  advances  made  by  them  to  the  Marylebone  Bank,  upon  the  terms,  that  if 
the  saiil  advances  should  be  paid  before  the  note  became  due  and  payable  according 
to  its  tenor  and  ciTect,  the  defendant  should  not  be  called  upon  to  pay  its  amount 
when  due.  The  plea  then  avers,  that  these  advances  were  accordingly  repaid  before 
the  note  became  due,  and  proceeds  to  aver  that  the  note,  after  it  was  due,  was  indorsed 
over  to  the  plaintiff  bj'  the  London  and  Westminster  Bank. 

Now  we  think  that  this  question,  whether  the  advances  in  respect  of  which  the 
promissory  note  was  deposited  as  a  collateral  security  were  repaid  to  the  London  and 
Westminster  Bank  before  the  promissory  note  became  due,  has  not  been  distinctly 
left  to  the  jury,  and  found  by  them,  and  that  on  this  ground  there  should  be  a  new 
trial.  It  is  a  material  part  of  the  plea ;  and,  if  not  found  by  the  jury,  the  plea,  as 
now  framed,  must  fail. 

[488]  We  do  not  consider  the  question,  how  the  plea,  if  amended,  would  stand 
as  to  proof,  for  we  think  no  amendment  ought  to  be  made.  At  the  time  of  granting 
the  former  new  trial,  the  Court  gave  the  defendant  liberty  to  amend,  which  liberty 
the  defendant  has  not  availed  himself  of,  and  we  think  it  is  now  too  late  for  him  to 
do  so.  All  amendments  should  be  ascertained  at  Nisi  Prius,  and  reduced,  if  possible, 
into  writing,  before  the  case  goes  to  the  jury  ;  because  it  is  upon  the  amended  recorcl 
that  their  verdict  is  to  be  given.  If  this  is  not  done,  the  jury  should  be  directed  to 
find  certain  f.icts  specially,  upon  which  the  Court  may  afterwards,  at  their  discretion, 
proceed.  Unless  one  or  other  of  these  courses  be  taken,  much  ambiguity  and  conse- 
quent inconvenience  will  be  the  result. 

We  think  there  must  be  a  new  trial. 

Kule  absolute. 


Gilbert    v.   Schwknck    and    Wife.      July,   9,    1845.— Where  two    persons  are 
appointed  joint  testamentary  guardians  of  an  infant,  under  12  Car.  2,  c.  •_'4,  s.  8 
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trespass  lies  by  one  of  them  against  the  other,  for  forciblj'  removing  the  infant 
from  the  lawful  service  of  the  former,  against  his  consent. 

[S.  C.  14  L.  J.  Ex.  317;  9  Jur.  693.     Distinguished,  Alion  v.  Midland  Railway 
Comijanij,  1865;  19  C.  B.  (X.  S.)  213.] 

Trespass.  The  declaration  stated,  that  the  defendants,  on  &c.,  assaulted  one 
F.  S.  G-ilbert  and  one  J.  Gilbert,  then  being  the  sons  and  servants  of  the  plaintiff, 
and  forcibly  and  with  violence  took  away  and  removed  them  from  the  plaintiff,  and 
kept  them  so  removed  for  a  long  space  of  time,  to  wit,  from  thence  hitherto  ;  per  quod 
servitia  amisit,  &c. 

The  defendants  pleaded,  that  long  before  the  said  time  when  &c.,  the  plaintiflF 
married  one  J.  M.  Gilbert,  since  deceased,  and  that  the  said  F.  S.  Gilbeit  and 
J.  Gill^ert  were  the  lawful  issue  of  that  marriage.  'I'he  plea  then  stated,  that,  by 
a  codicil  to  the  will  of  J.  M.  Gilbert,  he  willed  and  directed  that  William  Gilbert 
should  be  a  gaar-[489]-dian  of  the  said  F.  S.  Gilbert  and  J.  Gilbert,  "  with  a  certain 
person  therein  in  that  behalf  named,"  and  did  thereby  dispose  of  the  custody, 
governance,  and  tuition  of  the  said  F.  S.  Gilbert  and  J.  Gilbert,  to  the  said  William 
Gilbert  and  the  said  other  person,  in  possession,  &c.  The  plea  then  alleged  the  death 
of  J.  M.  Gilbert,  without  revoking  his  will,  and  the  acceptance  of  the  trust  by 
William  Gilbert,  whereby  he  became  lawful  guardian,  with  the  said  othei'  person,  of 
the  said  children  ;  and  it  then  stated,  that  the  children  were  under  the  age  of  eight 
years  and  above  the  age  of  four,  and  were  in  the  custody  of  the  plaintiff  as  such 
servants  as  in  the  declaration  mentioned,  and  that  she  had  them  in  her  custody  with- 
out the  license  or  consent  and  against  the  will  of  the  said  William  Gilbert,  who  was 
desirous  of  having  the  care,  custody,  &c.  of  them.  The  plea  then  averred  a  request 
by  the  defendants,  as  servants  of  AVilliam  Gilbert,  to  the  plaintiff,  to  deliver  up  the 
children  to  William  Gilbert,  the  refusal  of  the  plaintiff,  and  the  removal  by  the  defen- 
dants of  the  children,  by  command  of  William  Gilbert,  that  he  might  have  the  care, 
custody,  &c.  of  them.      Verification. 

Eeplication,  that,  by  the  said  codicil,  the  said  William  Gilbert  was  appointed  joint 
guardian  with  the  plaintiff'  during  her  life  or  widowhood,  the  plaintiff  being  the  said 
"other  person"  in  the  said  codicil  named;  and  that  the  plaintiff  accepted  the  said 
trust,  and  had  continued  unmarried,  etc.     Verification. 

Special  demurrer,  and  joinder  in  demurrer. 

In  Trinity  Terra  (May  28), 

Jervis  aigued  in  support  of  the  demurrer.  This  replication  is  bad,  both  on  the 
ground  of  departure  from  the  declai'ation,  and  also  for  not  alleging  that  which  is 
necessary  to  found  the  right  of  the  plaintiff'  to  complain  of  the  trespass  as  the  testa- 
mentary guardian  of  the  infant.  But,  in  the  first  place,  no  action  will  lie  by  the 
testamentary  guar-[490]-dian  against  the  defend<ints,  for  taking  out  of  her  custody 
a  child,  in  which  the  party  by  whose  authority  they  acted  had,  as  co-guardian  with 
her,  a  joint  interest.  It  is  like  the  case  of  joint-tenants  of  a  chattel.  Donaldson  v. 
WiUiams  (1  C.  &  M.  345)  is  in  point.  There  it  was  held,  that  one  of  two  partners, 
joint-tenants  of  a  house  in  which  they  cariied  on  their  joint  business,  had  a  i-ight  to 
authorize  a  joint  weekly  servant  to  remain  in  the  house,  although  the  other  partner 
had  regulaily  given  him  a  week's  notice  to  leave  the  service.  But  further,  here  the 
declaration  is  founded  upon  the  fact  of  the  children  being  the  servants  of  the  plaintiff, 
and  upon  a  trespass  per  quod  servitium  araisit.  The  defendants  justify  the  trespass 
under  their  testamentary  guardian  ;  to  which  the  plaintiff  replies,  that  she  is  so  also. 
That  is  a  departure  from  the  declaration  :  her  being  their  guardian  does  not  make 
her  their  misti'ess.  There  is  no  question  here  as  to  her  right  to  have  the  custody  of 
them  for  the  purpose  of  nurture,  or  of  any  parental  right.  [Piatt,  B.  Is  not  the  plea 
bad?]  No;  for  the  stat.  12  Car.  2,  c.  24,  s.  8,  gives  to  the  testamentary  guardian 
a  positive  control  over  the  infant  after  the  father's  death,  although  the  Courts,  in 
their  discretion,  have  said  that  they  will  not  remove  it  out  of  the  custody  of  the 
mother  within  a  certain  age.  Upon  the  plea,  it  must  be  taken  as  if  the  plaintiff  were 
not  named  as  a  guardian  in  the  will  at  all.  The  jjlea  in  eft'ect  says,  the  infants  were 
in  the  service  of  the  plaintiff'  without  the  license  of  William  Gilbert  as  their  testa- 
mentary guardian,  and  the  defendants  took  them  away  by  his  authority.  Then  the 
plaintiff,  in  her  replication,  claims  them  in  the  same  character :  and  it  does  not  even 
say  that  she  had  the  possession  of  them  as  her  wards ;  but  merely  that  she  also  is 
testamentary  guardian.     The  action  under  the  statute,  as  guardian,  is  quite  difl'erent 
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from  the  present ;  and  there  the  damages  go  to  increase  the  estate  of  the  [491]  child. 
But  when  she  comes  into  conflict  with  the  co-guardian,  she  cannot,  as  against  him, 
assume  the  character  of  mother,  and  therefore  mistress.  Littleton  says  expressly 
(s.  ■ii'-i),  "Where  two  be  possessed  of  the  wardship  of  the  body  of  an  infant  within 
age,  if  the  one  taketh  the  infant  out  of  the  possession  of  the  other,  the  other  hath  no 
remedy  by  an  action  by  the  law,  ])ut  to  take  the  infant  out  of  the  possession  of  the 
other  when  he  sees  his  time." 

Peacock,  contra.  The  plea  is  bad  in  substance.  This  action  is  brought  in  right 
of  the  plaintiff's  character  as  mistress  of  servants — not  merely  as  mother,  nor  as 
guardian.  It  is  only  on  this  ground  that  the  mother  can  sue  for  an  injury  to  her 
child  ;  the  declaration  therefore  alleges  a  loss  of  service.  The  plea  admits  they  were 
her  servants ;  but  if  so,  the  testamentary  guardian  cannot  take  an  infant  out  of  the 
custody  of  its  master  or  mistress,  and  so  destroy  the  contract  of  service.  Suppose  the 
case  of  an  infant  of  the  age  of  eighteen  or  nineteen,  with  no  provision  under  his  father's 
will,  who  has  bound  himself  apprentice  to  a  trade :  can  his  uncle,  who  may  have  been 
appointed  his  testamentary  guardian,  take  him  out  of  his  master's  custody,  and  prevent 
his  earning  his  wages?  [Pollock,  C.  B.  The  question  is,  whether  an  infant  can  make 
a  contract  of  service  which  shall  prevent  the  right  of  custody  of  the  guardian  under 
the  act  of  Parliament.]  Suppose  the  co-guardiati  seduced  the  infant  daughter  while 
living  with  her  mother,  surely  she  might  sue  him  for  the  seduction  ;  yet  she  cannot, 
unless  the  infant  could  make  a  good  contract  of  service  with  her.  In  lie.r  v.  The 
InhnhUants  of  Cltilltsford  (4  B.  &  Cr.  94),  it  is  laid  down  that  an  infant  may  bind 
himself  apprentice  to  a  stranger  without  the  concurrence  of  his  father,  and  thereby 
gain  a  settlement.  But  here  the  attempt  is  made  by  one  of  the  testamentary  guardians 
to  de-[492]-stroy  the  infant's  contract,  whereas  it  is  only  the  two  guardians  who 
represent  the  father.  Then,  as  to  the  alleged  departure,  the  replication  suflioiently 
.supports  the  declaration,  which  shews  the  action  to  be  brought  by  the  plaintift"  in  the 
character  of  mother  and  mistress,  whilst  the  replication  meiely  shews  that  the  contract 
of  service  was  entered  into  with  the  consent  of  the  other  testamentary  guardian, 
namely,  the  plaintiff  herself. 

Jervis,  in  reply.  It  is  admitted  on  the  other  side  that  this  declaration  is  not  founded 
upon  any  right  of  guardianship,  but  upon  a  supposed  contract  of  service.  Then  the 
plea  is,  that  that  contract  was  entered  into  without  the  consent  of  the  testamentary 
guardian.  That  is  a  sufficient  answer;  for  an  infant  cannot  disentitle  his  guardian  to 
his  statutory  right,  by  making  a  private  contract  of  service  with  a  third  party.  He 
may,  indeed,  as  in  Hex  v.  ChiUe.^ford,  contract  for  his  own  benefit,  and  so  acquire  a 
settlement,  and  the  assent  thereto  of  the  father  will  be  presumed  till  the  contrary 
appears.  But  such  a  contract  is  not  valid  to  prevent  the  dissenting  testamentary 
guardian  from  intervening.  The  two  stand  in  loco  parentis.  The  remedy  of  the 
master,  if  any,  must  be  against  the  one  who  consented  to  the  contract.  If  one  guardian 
can,  as  is  expressly  said  by  Littleton,  take  the  infant  out  of  the  possession  of  the  other, 
and  no  action  lies,  no  action  also  can  lie  by  the  party  who  is  the  master  with  consent 
of  the  other  guardian.  But  here,  in  her  replication,  the  plaintiff  assumes  a  new 
character.  [Uolfe,  B.  No;  she  is  not  going  on  her  title  as  guardian,  but  only  shewing 
why  the  facts  alleged  in  the  plea  do  not  destroy  her  title  as  mistress,  because  she  says 
the  contract  of  .service  was  made  with  the  consent  of  the  co-guardian.] 

Cur.  adv.  vult. 

The  judgment  of  the  Couit  was  now  delivered  liy 

[493]  l'i..\'rr,  B.  [His  lord.ship  stated  the  pleadings,  and  continued  :]  The  ques- 
tion raised  upon  this  demurrer  is,  whether  William  Gilbert,  by  reason  of  his  having  liecu 
united  with  the  testator's  widow  in  the  testamentary  guardianship  of  infant  children, 
the  issue  of  her  marriage  with  her  deceased  husband,  could  legally  remove,  against 
her  will  and  during  her  widowhood,  those  children  from  her  custody  and  service. 
The  solution  of  this  question  depends  u[)on  the  nature  of  the  pow-er  which,  at  the  time 
of  the  alleged  trespass,  vested  in  William  (iilbeit  by  virtue  of  his  appointment  of  joint 
guardian. 

(.Guardians  a])pointed  by  will,  according  to  the  statute  of  12  Car.  2,  c.  24,  have  no 
more  power  than  guardians  in  .socage,  and  are  but  trustees.  This  doctrine  is  recognized 
in  The  Duke  of  iimafort  v.  Beiiij  (1  P.  Wins.  70.'5)  and  Fredcrkk  v.  Fralerick  (id.  721). 
Hut  one  of  two  joint  trustees  cannot  act  in  the  trust  in  deH.inee  of  the  will  of  the 
other;  each  has  an  cipial  jiower.  It  seems  to  follow,  that  as  the  cliildren  wore  in  the 
custody  of  the  plaintiff,  and  in  a  service  which,  upon  these  pleadings,  must  be  taken 
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to  have  been  in  its  nature  lawful,  the  defendants,  as  the  servants  of  William  Gilbert, 
were  not  justified  in  removing  them  against  the  plaintiff's  will. 

It  is  unnecessary  to  discuss  the  efTect  of  the  plaintiff's  being,  in  the  absence  of  any 
appointment  of  testamentary  guardian,  the  natui'al  guardian  of  the  infants.  We  think 
that,  upon  the  pleadings,  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

[494]  HoG.iRTH  V.  Penny  and  Another.  July  9,  1845. — In  replevin,  the  defen- 
dants avowed  for  a  distress  under  an  annuity  deed ;  which  recited  that  F.,  who 
was  the  beneficial  lessee  of  certain  salt  works,  in  order  to  raise  monej'  for  carrying 
them  on,  had  contracted  with  K.  to  grant  him  an  annuity  of  £1050,  in  considera- 
sion  of  £14,500,  and  that  K.,  being  unable  to  provide  the  whole  sum  himself,  had 
entered  into  su"b-contracts  with  seven  other  persons  to  take  portions  of  the  annuity, 
each  advancing  a  part  of  the  consideration  money ;  and,  after  reciting  all  these 
contracts,  and  the  payment  by  the  different  parties  of  their  respective  proportions 
of  the  £14,500,  the  deed  contained  a  grant  by  F.  to  C.  and  D.  of  eight  several 
annuities,  making  together  an  annuity  of  £1050,  in  trust  for  the  several  persons 
advancing  the  money,  with  the  usual  powers  of  distress.  The  avowry  then  set 
out  two  other  deeds,  by  one  of  which  C,  and  by  the  other  of  which  S.,  a  trustee 
nominated  in  D.'s  place  under  the  I  Will.  4,  c.  60,  assigned  "  the  said  several 
annuities"  to  the  defendants,  who  then  avowed  the  taking  for  a  distress  in 
respect  of  one  of  the  annuities  in  arrear.  There  were  similar  avowries  for  arrears 
of  others  of  the  annuities.  The  plaintiff  pleaded  in  bar,  first,  nou  est  factum ; 
secondly,  that  C.  did  not  assign  "the  said  annuity"  modo  et  forma;  thirdly,  that 
D.  was  not  a  tiustee  within  the  1  Will.  4,  c.  60  ;  fourthly,  that  S.  did  not  assign 
the  annuity  modo  et  forma;  and  lastly,  (after  craving  oyer  of  the  annuity  deed), 
that  no  memorial  was  duly  inrolled.  The  defendants  joined  issue  on  the  first 
four  pleas,  and  to  the  fifth  replied,  that  the  memorial  was  duly  inrolled  ;  setting 
it  out.  The  plaintiff  rejoined,  that  the  memorial  contained  certain  untrue  state- 
ments as  to  the  parties  beneficially  interested,  and  the  pecuniary  considerations 
for  the  annuities.  The  defendants  surrejoined,  that  the  memorial  did  truly  state 
the  names  of  the  persons  by  whom  the  several  annuities  were  to  be  received,  and 
the  pecuniary  considerations  for  granting  the  same  :  on  which  issue  was  joined  : 
— Held,  first,  that  the  annuity  deed  only  required  a  stamp  in  respect  of  the 
aggregate  sum  paid  to  F.  for  the  annuity  of  £1050,  and  that  it  need  not  be  the 
aggregate  of  the  stamps  rec[uired  on  each  of  the  several  annuities  into  which  it 
was  divided. — Secondly,  that,  if  there  was  a  variance  in  stating  in  the  avowries 
that  C.  and  S.  assigned  "the  said  annuity"  to  the  defendants,  whereas  the  legal 
effect  of  each  of  the  assignments  was  to  convey  a  moiety  only,  this  was  a  defect 
which  ought  to  be  amended  at  Nisi  Prius. — The  memorial,  in  the  column  headed 
"  Consideration,  and  how  paid,"  first  set  forth  the  sums  paid  by  the  several  sub- 
purchasers to  K.,  for  their  several  annuities,  and  then  stated  the  sums  paid  by 
K.  to  F.,  which  it  described  as  composed  of  £7500  paid  by  K.  as  the  consideration 
for  his  own  share  of  the  annuity,  and  of  the  other  sums  paid  to  K.  by  the  sub- 
purchasers as  before  mentioned.  In  the  former  part  of  the  column  there  were 
some  inaccuracies  in  the  statement  of  the  manner  of  payment;  but  the  latter 
part  cori'ectly  stated  the  payments  to  F.  : — Held,  that  the  memoi'ial  was  sufficient. 
— Seml)le,  that  the  onus  of  proof,  upon  the  issue  relating  to  the  memorial,  was 
upon  the  plaintiff';  for  that  the  memorial  would  be  taken  to  be  correct  till  the 
contrary  was  shewn. 

[S.  C.  14  L.  J.  Ex.  345.] 

Replevin,  for  taking,  at  the  "  Wharton  Patent  Salt  Works,"  in  the  county  of 
Chester,  five  hundred  tons  of  salt,  the  property  of  the  plaintiff. 

The  fii'st  avowry  stated,  that  one  William  Furnival,  being  possessed  of  the  said 
salt  works  and  furnaces,  b}'  a  deed  of  annuity,  of  ten  parts,  dated  the  19th  of  April, 
1830,  made  between  the  said  William  Furnival  of  the  first  part,  Ma.ximilian  Kymer 
of  the  second  part,  Levi  Ames,  James  Brown,  Thomas  William  Clagett,  Charles 
Chatfield,  John  Deacon,  Thomas  Nash  Kemble,  Christopher  Kymer,  Francis  Kemble, 
and  Frederick  Lock,  of  the  several  other  parts  respect-[495]-ively,  did  give  and  grant 
to  the  said  Francis  Kemble  and  Frederick  Lock,  in  trust,  their  e.x'ccutors,  adminis- 
trators, and  assigns,  one  annuity  of  £100  for  ninety-nine  years,  if  certain  parties  therein 
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named  should  so  long  live,  to  be  paid  quarterly,  with  a  power  of  distiess  to  them,  if 
the  amiuity  should  be  in  arrear  for  twenty-one  days;  that,  by  an  indenture  of  the 
Gth  October,  1 840,  Lock  assigned  to  the  defendants  "  the  said  annuity  or  yearly  sum 
of  £100,  and  all  powers  and  remedies  for  securing  and  obtaining  payment  thereof : " 
that  an  order  in  Chancery  was  made,  that  Henley  Smith  should,  in  the  place  of  Kemble, 
who  was  a  trustee  within  the  meaning  of  the  statute  11  Geo.  4  &  1  Will.  4,  c.  60,  and 
then  out  of  the  jurisdiction  of  the  Court,  assign,  or  join  Lock  in  assigning,  the  said 
annuity  of  £100  to  the  defendants  ;  that  the  said  H.  Smith  did  accordingly,  by  another 
indenture  of  the  28th  of  April,  1841,  assign  and  set  over  to  the  defendants,  amongst 
other  things,  "the  aforesaid  annuity  or  yearly  sum  of  £100,  and  all  powers  and 
remedies  for  securing  and  oVitaining  payment  thereof."  Averment,  that  1-31.  8s.  5d., 
part  of  the  said  annuity,  was  in  arrear.  The  second,  third,  fourth,  fifth,  and  sixth 
avowries  were  similar  to  the  first,  except  that  they  avowed  for  the  taking  of  a  distress 
in  respect  of  five  other  similar  annuities  of  £35,  £50,  £70,  £140,  and  £515  respec- 
tively, payable  by  the  plaintiff'  to  certain  parties  therein  named,  and  assigned  to  the 
defendants  in  trust,  as  above  mentioned. 

The  plaintiff  pleaded  to  the  first  avowry,  first,  as  to  the  deed  of  the  19th  of  April, 
1830,  non  est  factum  ;  secondly,  that  Lock  did  not  assign  the  said  annuity  to  the 
defendants,  modo  et  forma :  thiidly,  that  Kemble  was  not  a  trustee  within  the 
meaning  of  the  said  act  of  Parliament ;  fourthly,  that  Henley  Smith  did  not  assign 
the  .s.aiil  aiuiuity  to  the  defendants,  modo  et  forma ;  fifthly  (after  setting  out  the 
annuity  deed  of  the  19th  of  April  on  oyer),  [496]  that  no  memorial  of  the  said  annuity 
was  iin-ollcd  in  Chancery,  as  required  by  the  statute.  Similar  pleas  were  also  pleaded 
to  each  of  the  other  avowries. 

The  defendants  replied,  joining  issue  on  all  the  pleas  except  the  fifth,  tenth, 
twentieth,  twenty-.sixth,  and  thirty-first,  which  related  to  the  memorial ;  and  as  to 
those  they  replied,  that  a  memorial  was  duly  inrolled,  setting  forth  a  copy  thereof. 
The  plaintiff  rejoined,  that  the  memorial  so  inrolled  did  not  truly  state  the  names  of 
the  person  and  persons  by  whom  the  said  annuities  or  yearly  sums  were  to  be 
beneficially  received,  and  the  pecuniary  consideration  for  granting  the  same,  but  on 
the  contrary  thereof,  the  said  memorial,  so  far  as  the  same  related  to  the  said  annuity 
of  £100,  was  and  is  false  and  untrue  in  this,  to  wit,  that  the  said  James  Brown,  in 
the  said  memorial  mentioned,  was  not  nor  is  the  only  person  by  whom  the  said 
last-mentioned  annuity  was  to  be  beneficially  received,  nor  was  the  sum  of  £1000,  in 
the  memorial  mentioned,  the  considci'ation  for  the  grant  by  the  said  William  Furnival 
of  the  said  anmiity  ;  nor  was  the  consideration  for  such  grant  paid  in  a  note  or  notes 
of  the  Governor  and  Company  of  the  Bank  of  England  to  the  said  M.  K.  Kymer. 
The  other  rejoinders  contJiined  similar  averments  as  to  the  annuities  of  £35,  £50,  £70, 
£140,  and  £515,  respectively.  Surrejoinder,  that  the  memorial,  so  as  aforesaid 
inrolled  in  Chancery,  did  truly  state  the  name  and  names  of  the  person  and  persons 
by  whom  the  annuities  were  to  be  beneficially  I'eceived,  and  the  pecuniary  considera- 
tions for  granting  the  same  ;  concluding  to  the  cotuitry ;  and  issue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  Michaelmas 
Term,  1844,  the  following  facts  a[)peared  : — The  plaintiff"  was  the  manager  of  the 
Wharton  Salt  Works,  in  Cheshire,  which  were  in  the  occupation  of  the  National 
Patent  Salt  Company.  The  defendants  were  tru.s-[497]-tees  for  the  parties  Ijcneficially 
entitled  to  certain  ainmities  charged  upon  the  said  salt  works,  and  the  distress  in 
question  was  levied  for  the  arrears  of  the  annuities  due  up  to  the  12th  of  January, 
1844.  In  the  year  1830,  Maximilian  Richard  Kymer  contracted  with  William 
Furnival,  the  original  grantor  of  the  annuities,  for  the  purchase  of  an  ainiuity  of 
£1050,  and  for  a  lease  of  a  portion  of  the  Wharton  Salt  Works,  then  held  by  Furnival, 
of  which  the  consideration  was  agreed  to  be  £14,500,  £.")00  of  it  being  the  considera- 
tion for  the  lease,  and  the  residue  the  consideration  of  the  aniuiity.  Kymer,  being 
unable  to  provide  the  whole  of  the  money,  applied  to  .several  persons  to  take  parts 
of  the  aniniity,  and  find  proportionate  parts  of  the  puichase-money  ;  and  it  was 
ultimately  arranged  that  Furnival,  instead  of  gianting  an  ainniity  of  £1050  to 
Kymer,  should  grant  eight  several  annuities  of  £70,  £100,  £35,  £50,  £70,  £70, 
£140,  and  £515,  to  Messrs  Kemble  and  Lock,  in  trust,  on  receipt  thereof,  to  pay 
the  same  to  Clagett  &  Pratt,  who  were  trustees  for  the  several  parties  with  whom 
Kymer  had  contracted.  This  was  done,  and  a  memorial,  of  which  the  following 
(so  far  as  it  is  necessary  to  state  it  in  this  case)  is  a  copy,  was  duly  inrolled  in 
Chancery  : — 
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[499]  The  ;iiiiiuities  iii  question  were  duly  [kuJ  by  Fuiuival  for  seven  years,  until  he 
became  insolvent ;  and  his  assignees  sold  his  interest  in  the  lease  and  premises  on 
which  the  annuities  were  charged,  to  the  "  National  Patent  Salt  Company."  In  the 
year  1840,  the  defendants  were  appointed  trustees  for  the  annuitants,  in  the  room  of 
Messrs.  Kemble  and  Lock.  Accordingly,  Lock,  by  a  deed  dated  6th  December,  1S4U, 
assigned  his  interest  to  the  defendants.  The  terms  of  this  deed  purported  to  pass 
the  whole  of  the  annuities,  not  an  undivided  moiety  only  :  and  by  another  deed,  dated 
28th  Api'il,  1841,  Mr.  Henley  Smith  (having  been  duly  appointed,  by  an  order  of  the 
Court  of  Chancery  made  under  the  1  Will.  4,  c.  60,  to  assign  for  Kemble,  who  was 
then  in  Australia)  a.ssigned  to  the  defendants  Kemble's  interest  in  the  annuities,  in 
the  same  terms.  The  annuities  continued  to  be  paid  to  the  defendants  b}'  the  National 
Patent  Salt  Company  until  the  end  of  the  year  1843,  when  they  refused,  in  conse- 
quence of  the  alleged  insutticieucy  of  the  memorial,  to  make  any  further  payments  in 
respect  of  them.  In  consequence  of  such  refusal,  the  distress  was  taken  out  of  which 
this  action  arose. 

The  annuity  deed,  when  produced  in  evidence  at  the  trial,  bore  a  stamp  of  £130, 
being  the  amount  required  by  the  Stamp  Act  for  an  annuity  of  £1050. 

The  Lord  Chief  Baron  ruled,  after  argument,  that  on  these  pleadings  the  defen- 
dants were  bound  to  begin  ;  it  being  agreed,  that,  if  the  Court  should  be  of  a  contrary 
opinion,  the  parties  should  be  in  the  same  situation  as  if  no  evidence  at  all  had  been 
given.     The  defendants  accordingly  began,  and  proved  the  facts  above  stated. 

For  the  plaintiff",  three  objections  were  made.  First,  that  the  aniunty  deed  was 
not  duly  stamped  ;  for  that  the  grant  thereby  made  to  each  of  the  annuitants  was  to 
be  considered  as  a  separate  and  distinct  transaction,  and  the  deed  ought  therefore  to 
have  borne  several  stamps  in  re-[500]-spect  of  each,  amounting  in  the  whole  to  £160. 
Secondly,  that  the  plaintiff  was  entitled  to  a  verdict  on  the  second  and  fourth  pleas, 
on  the  ground  that,  although  the  assignments,  on  the  face  of  them,  purported  to  be 
assignments  of  the  whole  aiuiuity,  yet  as  Lock  and  Kemble  were  only  joint-tenants 
of  the  annuity,  the  legal  eiTect  of  each  of  the  deeds  of  assignment  was  to  dispose  of 
one  moiety  thereof  onl}%  and  therefore  the  pleas  were  proved.  On  the  same  ground 
the  verdict  was  claimed  for  the  plaintiff'  also  on  the  third  plea,  that  Kemble  was  not 
a  trustee  of  the  annuity.  The  learned  Judge  offered  to  amend  the  avowTies  (subject 
to  the  opinion  of  the  Court  as  to  the  propriety  of  such  amendment),  by  stating  the 
assignments  to  have  been  assignments  of  the  moieties  only,  and  Kemble  to  be  a  trustee 
of  a  moiet}'  only  ;  but  the  defendants'  counsel  declined  to  amend,  insisting  that  no 
amendment  was  necessary.  Thirdly,  it  was  objected  that  the  memorial  was  invalid  ; 
that  the  consideration  of  the  annuity,  and  the  names  of  the  parties  beneficially  inter- 
ested, were  not  properly  stilted  in  it,  there  being  a  variance  between  the  mode  of 
stating  them  in  the  meraori.d,  and  the  statement  in  the  annuity  deed.  The  Lord 
Chief  Baron  reserved  the  two  latter  points  for  the  consideration  of  the  Court,  and 
the  defendants  had  a  verdict,  with  liberty  to  the  plaintiff'  to  move  to  enter  a  verdict 
for  him  on  such  of  the  issues  as  the  Court  should  think  fit :  the  question  as  to  the 
propiiety  of  the  amendment  being  also  reserved. 

In  Easter  Term,  Jervis  obtained  a  rule  nisi  pursuant  to  the  leave  reserved,  or  for 
a  new  trial,  on  the  ground  of  the  insufficiency  of  the  stamp  :  against  which,  in  Trinity 
Term  (May  23), 

E.  V.  Williams  and  Couch  (Kelly  with  them)  shewed  cause.  First,  it  was 
erroneously  ruled  at  the  trial  that  the  defendants  were  bound  to  begin.  The  onus 
of  provi!ig  the  memorial  to  be  false  lay  upon  the  plaintiff.  Surely  the  [501]  grantee 
of  an  annuity  is  not  to  have  the  burden  thrown  upon  him,  at  anj'  distance  of  time, 
to  prove  that  the  memorial  is  true.  It  is  supposed  to  be  correct  till  the  contraiy  is 
shewn.  It  is  true  the  affirmative,  in  point  of  form,  lay  upon  the  defendants  ;  but 
that  is  not  the  test.  It  is  like  the  case  of  an  action  upon  a  bill  or  note,  where  the 
issue  is  upon  the  consideration  ;  there,  although  in  terms  the  affirmative  of  the  issue 
would  be  upon  the  plaintiff',  yet  it  is  for  the  defendant  to  shew  by  evidence  that  there 
was  no  consideration.  [Alderson,  B.  Must  not  the  defendants  begin  on  non  est 
factum,  in  order  to  prove  the  deed  1]  If  there  be  any  issue  on  the  plaintill',  he  must 
begin.  [Alderson,  B.  That  rule  does  not  apply  to  replevin.  Suppose  no  evidence 
at  all  were  giveti,  for  whom  would  be  the  verdict  1  The  defendants  avow  the  taking 
under  the  deed,  and  they  must  prove  their  averment.  The  plaintill  denies  a  material 
part  of  their  avowry,  and  therefore  they   must  prove  it.     Whether  the  defendants 
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were  bound  to  give  any  evidence  on  this  particular  issue,  is  another  question.  The 
object  of  the  statute  is  only  that  the  consideration  may  be  stated,  so  that  it  may  be 
detected  if  untrue.  The  words  of  the  act  (53  Geo.  3,  c.  141,  s.  2)  are  observable  ;  it 
does  not  say  that  a  true  memorial  shall  be  inrolled,  but  only  "  a  memorial ;  "  that  is, 
it  requires  the  part}'  to  state  the  consideration  of  the  annuity  in  a  manner  by  which 
he  may  afterwards  be  bound.  It  would  certainly  be  very  inconvenient  if  it  were 
otherwise.  These  pleadings  point  out  particular  untruths  in  the  memorial :  now,  if 
the  issue  be  on  the  defendants,  they  must  prove  the  whole  of  the  memorial  to  be 
true,  and  those  particular  matters  are  immaterial  parts  of  the  issue.]  In  Doe  d.  Giiffin 
v.  Mason  (3  Campb.  7),  Lord  Elleiiborough,  C.  J.,  ruled,  that,  in  ejectment  on  the 
assignment  of  a  term  to  secure  an  annuity,  a  proper  memorial  of  the  annuity  deeds 
would  be  presumed,  until  the  contrary  were  shewn. 

[502]  The  first  question  raised  by  this  rule  is  as  to  the  sufficiency  of  the  stamp  of 
£130  on  the  annuity  deed.  That  depends  on  the  language  of  the  Stamp  Act,  .55  Geo.  3, 
c.  184,  sched..  Part  1,  title  "Conveyance": — "Where  any  lands  or  other  property, 
contracted  to  be  purchased  by  two  or  more  persons  jointly,  or  by  any  person  for  him- 
self and  others,  or  wholly  for  others,  at  one  entire  price  for  the  whole,  shall  be  con- 
veyed in  parts  or  parcels,  by  separate  deeds  or  instruments,  to  the  persons  for  whom 
the  same  shall  be  purchased,  for  distinct  pai'ts  or  shares  of  the  purchase-money,  the 
principal  or  only  deed  or  instrument  of  conveyance  of  each  separate  part  or  parcel 
shall  be  charged  with  the  ad-valorem  duty  in  respect  of  the  sum  of  money  thei'ein 
specified  as  the  consideration  for  the  same.  .  .  .  But  if  separate  parts  or  parcels  of 
such  lands  or  other  property  shall  be  conveyed  to,  or  to  the  use  of,  or  in  trust  for 
different  persons,  in  and  by  one  and  the  same  deed  or  instrument,  then  such  deed 
shall  be  charged  with  the  ad-valorem  duty  in  respect  of  the  aggregate  amount  of  the 
purchase  or  consideration  monies  therein  mentioned  to  be  paid  or  agreed  to  be  paid 
for  the  lands  or  property  thereby  conveyed."  This  is  a  grant  by  Furnival  of  the 
original  annuity  of  £1050,  in  separate  portions,  by  one  deed,  in  fulfilment  of  the 
arrangement  therein  mentioned  ;  and  the  original  consideration  is  not  altered.  The 
case  falls,  therefore,  within  the  lattei-  of  the  above  classes.  The  principle  of  the  act 
seems  to  be,  that  where,  out  of  a  single  contract,  separate  properties  are  created  by 
one  conveyance,  the  duty  is  payable  only  on  the  aggregate  sum  which  is  the  considera- 
tion for  them  all ;  but  that  where  the  parties  choose  to  have  a  separate  deed  for  each 
property,  it  is  otherwise.  Even  if  there  be  any  doubt  or  ambiguity  in  the  language 
of  the  act,  it  must  be  construed  in  favour  of  the  subject.  The  clause  just  cited, 
undoubtedl}^,  does  not  precisely  hit  the  present  case,  because  in  terms  it  applies  only 
where  the  contract  is  originally  made  [503]  by  A.  on  behalf  of  himself  and  others. 
But  here  the  transaction  amounted  to  a  new  contract  with  Kymer  for  these  several 
annuities,  before  the  execution  of  the  conveyance,  and  then  Kymer  became  a  person 
contracting  on  behalf  of  himself  and  others  for  the  purchase  of  the  diH'erent  annuities, 
making  up  altogether  the  annuity  of  £1050.  It  may  be  granted  that  the  .stamp  is  to 
be  imposed  on  the  second  consideration  ;  but  it  is  upon  the  aggregate  sum. 

Secondly,  with  respect  to  the  averments  of  the  assignments  by  Lock  and  Kemble, 
the  objection  taken  is,  that  the  avowries  state  those  assignments  according  to  their 
actual  foi'm,  instead  of  their  legal  eflect,  and  so  that  there  is  a  variance.  This  might 
possibly  be  a  good  objection  on  special  demurrer ;  but  after  pleading  over,  the  aver- 
ment will  be  understood  in  the  manner  which  will  support  and  give  efficacy  to  the 
whole  of  the  pleadings  ;  that  is,  it  will  be  construed  according  to  its  legal  effect,  as  a 
conveyance  of  a  moiety  only  :  Bushell  v.  Bevan  (1  Bing.  N.  G.  119  ;  4  M.  &  Scott,  622). 
The  averment  now  means,  that  each  of  these  persons  bargained  and  sold  according  to 
his  interest,  which,  on  the  face  of  the  avowries,  appears  to  be  in  a  moiety  only.  But 
if  this  be  at  all  doubtful,  the  Court  will  give  leave  to  amend  the  pleadings,  pursuant 
to  the  leave  reserved.  [Alderson,  B.  Surely  the  Court  will  grant  an  amendment,  if 
there  be  anything  in  the  objection.] 

Thirdly,  the  memorial  is  sufficient  (assuming  that  the  onus  was  upon  the  defendant 
to  prove  it  so).  The  key  to  its  proper  construction  consists  in  separating  the  first  six 
clauses  from  the  last  clause,  in  the  column  headed  "  Consideration,  and  how  paid." 
The  first  six  clauses  have  reference  to  Kymer  and  the  different  parties  with  whom  he 
had  made  the  arrangement  for  the  division  of  the  annuity  into  portions,  and  state 
how  those  considerations  were  paid.  Then  the  last  clause  describes  how  the  whole 
consideration  was  paid  by  Kymer  to  Furnival,  by  referring  to  [504]  the  previous 
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payments  by  the  sub-contractors  to  Kymer.     [Pollock,  C.  B.     Both  are  stated,  and 
both  are  true.] 

Jervis,  Watson,  Peacock,  and  Manisty,  in  support  of  the  rule.  First,  this 
transaction  amounted  to  a  grant  of  several  distinct  annuities,  and  a  separate  stamp 
was  therefore  required  in  respect  of  each.  The  clauses  of  the  Stamp  Act  referred  to 
on  the  other  side  do  not  apply  to  this  case ;  because  here  the  title  of  the  annuitants 
arises,  not  under  the  original  contract,  but  under  the  several  subcontracts.  Suppose 
Kymer  had  contracted  to  sell  again  for  more  than  the  original  consideration,  vpould 
there  not  have  been  an  ad  valorem  duty  pa^'able  on  the  larger  amount  1  The  interests 
of  these  sub-purchasers  are  altogether  several.  They  have  uo  privity  whatever  with 
Fuinival.  The  case  falls  rather  within  the  subsequent  class  mentioned  in  the  act : — 
"Where  any  person,  having  contracted  for  the  purchase  of  any  lands  or  other 
property,  but  not  having  obtained  a  conveyance  thereof,  shall  contract  to  sell  the 
whole  or  any  part  or  parts  thereof,  to  any  other  pcr-son  or  persons,  and  the  same  shall 
in  consequence  be  convej'ed  bj^  the  original  seller  to  ditierent  persons  in  parts  or 
parcels,  the  principal  or  only  deed  or  instrument  of  conveyance  of  each  part  or  parcel 
thereof,  shall  be  charged  with  the  ad-valorem  dutj^  in  respect  only  of  the  purchase  or 
consideration  money  which  shall  be  therein  mentioned  to  be  paid  or  agreed  to  be  paid 
for  the  same  by  the  person  or  persons  to  whom,  or  to  whose  use,  or  in  trust  for  whom 
the  conveyance  shall  be  made,  without  regard  to  the  amount  of  the  original  purchase- 
money."  That  applies  equally  where  several  persons  have  taken  several  interests  by 
the  same  deed,  as  where  there  are  separate  conveyances  to  each  of  them.  The 
language  of  Parke,  B.,  in  Lane  v.  Diinkwater  (1  C.  M.  &  E.  612),  is  in  point  to  shew 
that  these  are  several  and  distinct  annuities,  in  which  each  of  the  parties  has  a  separate 
interest. 

[505]  Secondly,  theie  is  a  variance  between  the  avowries  and  the  evidence ; 
for  the  assignments  are  pleaded  in  the  avowries  as  assignments  of  the  whole 
annuity,  whereas  they  were  in  fact  assigimients  of  a  moiot\'  of  the  annuitj'  onlj',  the 
assignees  being  joint-tenants  of  the  annuities,  and  each  being  entitled  to  a  moiety 
only.  The  deed  ought  to  have  been  pleaded  according  to  its  legal  eftect.  Nor  can 
this  be  aided  by  pleading  over,  an  express  issue  being  taken  upon  it.  The  defendants 
failed  to  prove  that  Lock  or  Kemble  assigned  the  annuity  as  alleged  in  the  avowries, 
and  this  issue  ought  therefore  to  be  determined  in  favour  of  the  plaintift".  And  the 
Court  will  not  allow  an  amendment  in  this  case,  because  it  would  materially  prejudice 
the  plaintiff;  for  if  the  deed  had  been  correctl}'  pleaded  according  to  its  legal  effect, 
he  might  have  rested  his  case  upon  the  ground  that  the  deed  pleaded  reipiired  a 
memorial  to  be  enrolled,  and  that  there  was  no  memorial. 

Lastly,  the  memorial  proved  was  untrue,  and  theiefore  the  deed  was  void.  [They 
then  proceeded  to  point  out  several  instances  in  which  the  statements  in  the  memorial, 
as  to  the  mode  of  payment  by  the  sub-purchasers  to  Kymer,  were  at  variance  with 
the  facts  proved.]  [Aldcison,  B.  The  substance  of  the  transaction  is  the  manner  in 
which  the  consideration  was  paid  to  Furnival,  and  that  is  truly  stated  in  the  memorial.] 
On  this  part  of  the  case  the  learned  counsel  referred  to  The  Duke  of  Bolton  v.  H'illiams 
(4  Bro.  C.  C.  297),  Hood  v.  Burllon  (2  Ves.  jun.  29),  Berry  v.  Benttey  (6  T.  K.  690), 
Pook  v.  Cahanrs  (8  T.  R.  328),  Morris  v.  IFall  (1  Bos.  &  P.  208),  and  Gihbs  v.  Hooper 
(9  Sim.  89).  They  contended  also  that  upon  this  issue  the  oinis  of  proof  was  on  the 
defendants,  who  were  bound  to  prove  the  inrolnient  of  such  a  memorial  as  was 
required  by  the  act  of  Parliament. 

Cur.  ad.  vult. 

[506]  The  judgment  of  the  Court  was  now  delivered  by 

KoLi'E,  B.  This  was  an  action  of  replevin.  The  defendants  avowed  for  a  distress 
under  an  annuity  deed,  dated  the  10th  of  April,  ]8.'iO.  It  appears,  by  the  recitals 
in  the  deed,  that  William  Furnival,  who  was  the  beneficial  lessee  of  cert;vin  salt 
works,  in  order  to  raise  a  laige  sum  of  moTiey  for  the  purpose  of  carrying  them  on, 
contracted  with  Ma.ximilian  Kichard  Kymer  to  grant  him  an  ainiuity  of  £1050,  in 
consideration  of  £14,500,  and  that  Kymer,  being  unable  to  provide  the  whole  sum 
himself,  entered  into  subcontracts  with  seven  other  persons  to  take  portions  of  the 
annuity,  each  advancing  a  part  of  the  consideration  money.  The  deed,  after  reciting 
all  these  contracts,  and  reciting  full  payment  l)y  the  different  parties  of  their  respective 
shares  of  the  £14,500,  contains  a  grant  l>y  Finnival  to  Francis  Kemble  and  Frederick 
Lock,  of  eight  several  annuities,  making  together  an  annuity  of  £1050,  in  trust  for 
the  several  persons  advancing  the  money,  with  the  usual  powers  of  distress.     The 
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first  avowry,  after  stating  this  deed,  sets  out  another  deed  of  the  6th  of  October, 
1840,  whereby  Frederick  Lock,  one  of  the  trustees,  is  stated  to  have  assigned  to  the 
defendants  one  of  the  eight  annuities;  and  the  avowry  then,  after  stating  certain 
proceedings  in  Chancery  under  the  1 1  Geo.  4  &  1  Will.  4,  c.  60,  whereby  it  was 
ordered  that  Henley  Smith  should,  in  the  place  of  the  said  F.  Kerable,  assign  the  same 
annuity  to  the  defendants,  and  after  stating  that  Kemble  was  a  trustee  of  the  said 
annuity,  within  the  meaning  of  the  act,  and  that  he  was  out  of  the  jurisdiction  of  the 
Court  of  Chancery,  avers,  that,  by  a  deed  of  the  28th  of  August,  1841,  Henley  Smith, 
in  obedience  to  an  order  of  the  Court  of  Chancery,  did  assign  the  said  annuity  to  the 
said  defendants  ;  and  the  defendants  then  avow  the  taking,  for  a  distress  in  respect  of 
a  portion  of  the  annuity  in  arrear.  There  are  five  other  avowries,  for  [507]  arrears 
of  five  other  of  the  eight  annuities  ;  but  as  the  question  is  the  same  as  to  all,  it  will 
only  be  necessary  to  refer  to  the  first  avowry.  The  plaintifi"  pleaded  five  pleas  in 
bar: — First,  non  est  factum;  second,  that  Lock  did  not  assign  the  annuity  modo 
et  forma;  third,  that  Kemble  was  not  a  trustee  of  the  annuity  within  the  intent  and 
meaning  of  the  act  of  Parliament;  fourth,  that  Henley  Smith  did  not  assign  the 
annuity  modo  et  forma  ;  and  last,  after  craving  oyer  of  the  annuity  deed,  that  no 
memorial  was  clnly  inrolled.  Issues  were  joined  on  the  first  four  pleas,  and  to  the 
fifth  the  defendant  replied,  that  the  memorial  was  duly  inrolled  ;  setting  it  out.  The 
plaintifi'  rejoined,  that  the  memorial  contained  certain  untrue  statements  as  to 
the  parties  beneficially  interested,  and  as  to  the  pecuniary  consideration  for  each 
annuity.  The  defendants  surrejoined,  that  the  memorial  did  truly  state  the  names 
of  the  persons  by  whom  the  several  annuities  were  to  be  received,  and  the  pecuniary 
considerations  for  granting  the  same.     Lssue  was  joined  on  this  surrejoinder. 

The  defendants,  at  the  trial,  had  a  verdict  on  all  the  issues :  but  the  plaintiff' 
obtained  a  rule  for  setting  aside  the  verdict,  and  entering  a  verdict  for  the  plaintiff' 
on  the  second,  third,  and  fourth  issues,  and  the  corresponding  issues  on  the  other 
avowries,  or  for  a  new  trial.  The  case  was  very  fully  argued  last  term,  before  the 
Chief  Baron,  my  Brother  Piatt,  and  myself.  Three  points  were  made  in  the  argu- 
ment : — First,  that  the  stamp  was  not  sufficient,  being  the  stamp  required  for  the  sum 
total  of  all  the  annuities,  viz.  £130,  whereas  it  was  contended  that  the  stamp  ought 
to  have  been  the  aggregate  of  the  stamps  required  on  each,  viz.  £160.  Secondly, 
that  the  plaintiff'  was  entitled  to  the  verdict  on  the  second  plea,  that  F.  Lock  did  not 
assign,  and  on  the  fourth  plea,  that  Henley  Smith  did  not  assign  ;  the  assignments 
being,  in  point  of  law,  assignments  each  of  one  half  only,  although  in  form  assign- 
ments of  the  whole,  and  so  stated  in  the  [508]  avowry.  Thirdly,  that  the  memorial 
was  not  sufficient,  as  it  did  not  correctly  state  the  particulars  required  by  the  statute. 

With  respect  to  the  question  as  to  the  stamp,  we  are  of  opinion  that  the  stamp 
was  sufficient.  It  appears  to  us  that  this  was  in  reality  a  grant  of  several  annuities 
under  one  contract  between  the  grantor  and  the  several  annuitants,  and  that  it  is 
expressly  within  the  words  of  the  proviso  in  the  Stamp  Act,  -55  Geo.  3,  c.  184, 
schedule,  part  1,  tit.  "Conveyance:" — "But  if  separate  parts  or  parcels  of  such  lands 
or  other  property  shall  be  conveyed  to,  or  to  the  use  of,  or  in  trust  for  diff'erent 
persons,  in  and  by  one  and  the  same  deed  or  instrument,  then  such  deed  or  instru- 
ment shall  be  charged  with  the  said  ad-valorem  duty,  in  respect  of  the  aggregate 
amount  of  the  purchase  or  consideration  monies  therein  mentioned  to  be  paid  or 
agreed  to  be  paid  for  the  lands  or  property  thereby  conveyed." 

The  second  objection  was  presented  thus  : — In  the  avowry  it  was  stated  that 
F.  Lock  had  assigned  the  said  annuity  to  the  plaintiff',  he  being  only  a  joint  tenant. 
One  of  the  pleas  to  this  avowry  (the  second)  was  that  he  had  not  assigned  modo  et 
forma,  on  which  issue  was  joined.  At  the  trial  an  assignment  was  produced,  pro- 
fessing to  be  in  terms  an  assignment  of  the  annuity  by  F.  Lock,  but  as  the  assignor 
was  joint  tenant  only  with  F.  Kemble,  the  legal  effect  of  that  assignment  was  to 
dispose  of  one  moiety  only  ;  and  it  was  argued,  that  as  in  pleading  a  party  is  bound 
to  set  out  an  instrument  or  other  matter  according  to  its  legal  effect,  and  this  deed 
was  not  so  set  out,  the  plaintiff  was  entitled  to  the  verdict.  A  similar  objection  arose 
on  the  third  and  fouith  pleas.  At  the  trial,  liberty  was  given  to  the  defendants 
(subject  to  the  opinion  of  this  Court)  to  amend  the  pleas,  if  necessary,  by  stating  the 
assignments  to  have  been  assignments  of  the  moieties  in  each  case,  according  to  the 
legal  eff'ect  [509]  of  each  deed,  instead  of  assignments  of  the  entirety,  as  the  pleas 
are  uow  framed ;  and,  as  to  the  third  plea,  by  stating  that  Kemble  was  a  trustee  of  u 
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moiety.  It  was  however  contended,  on  the  part  of  the  defendants,  that  no  amend- 
ment was  necessary.  With  respect  to  any  amendment,  it  was  objected  on  the  part  of 
the  plaintiff,  that  an  amendment,  now  or  at  the  trial,  would  deprive  the  plaintiff'  of_a 
defence  he  might  have  set  up  by  plea  that  the  deed  pleaded  required  a  memorial  to 
be  inrolled,  and  that  there  was  no  memorial  ;  and  that,  relying  upon  the  objection 
that  the  deed  was  not  pleaded  according  to  its  legal  effect,  he  had  failed  to  resort  to 
any  other  defence.  We  think  this  is  not  a  valid  objection  to  an  amendment,  and  that 
this  is  precisely  one  of  the  cases  which  the  power  to  amend  was  intended  to  meet. 
There  being  but  one  deed,  one  plea  only  (according  to  the  modern  rules  of  pleading) 
could  be  allowed,  and  the  avowants  could  not,  in  two  pleas,  set  it  out  in  two  different 
ways.  Had  they  done  so,  one  of  the  pleas  must  have  been  struck  out  on  motion  or 
summons.  The  plaintiff,  therefore,  was  aware  that  the  plea  was  liable  to  be  amended, 
b}'  stating  it  according  to  its  true  legal  effect ;  and  if  he  had  any  other  answer  to  the 
avowry,  either  in  substance  or  in  form,  it  ought  to  have  been  pleaded  in  the  first 
instance.  We  are  therefore  of  opinion,  that  these  pleas  may  be  and  ought  to  be 
amended  in  the  mode  proposed  ;  and  as  such  an  amendment  will  get  rid  of  the  objec- 
tion, it  is  unnecessary  to  discuss  the  question  whether  any  amendment  is  necessary, 
and  whether  the  only  mode  of  taking  advantage  of  such  an  error  is  not  by  craving 
oyer  <and  demurring. 

With  respect  to  the  third  objection,  there  is  at  first  sight  an  objection,  on  the 
ground  that  the  memorial  does  not  correctly  state  the  particulars  required  b\'  the 
statute.  But  when  the  memorial  is  attentively  examined,  it  turns  out  that  the 
variance  is  apparent  only,  and  not  real.  In  [510]  the  deed,  the  consideration  and  the 
mode  of  payment  are  stated  as  they  existed  between  M.  Kynicr  and  the  grantor.  In 
the  memorial,  the  consideration  and  mode  of  payment  of  each  portion  of  the  annuity 
are  stated,  as  between  M.  Kymer  and  the  respective  grantees,  as  well  as  the  considera- 
tion as  between  M.  Kymer  and  the  grantor  ;  but,  in  point  of  fact,  all  the  particulars 
required  by  the  statute  are  correctly  stated,  and  something  more.  It  may  not  have 
been  necessary  to  state  these  additional  particulars,  and  we  think  it  was  not;  but,  as 
all  that  the  statute  required  to  be  stated,  viz.  the  date  of  the  instruments,  the  names 
of  the  parties,  the  sum  to  be  paid,  and  the  other  matters,  are  in  fact  correctly  set 
forth,  though  mixed  up  with  other  matters,  we  think  also  that  this  objection  cannot 
be  sustiiined  ;  and  we  are  of  opinion,  therefore,  that  the  rule  must  be  discharged. 

Rule  discharged. 


In  the  Matter  of  John  Griffiths,  Deceased.  July  10,  1845.  —  A  testator 
bequeathed  U)  trustees  a  sum  in  the  £'-i  per  Cent  Consols,  in  trust,  as  to  £1700, 
part  thereof,  to  pay  and  apply  the  dividends  in  estalilishing  and  supporting  a 
daily  school  at  N.,  for  the  instruction  of  twenty  boys,  on  the  principle  of  a 
national  school ;  the  dividends  to  be  retained  by  K.  B.,  sen.,  and  li.  B.,  jnn., 
(two  of  the  trustees)  to  be  so  applied  :  and  he  directed  that  K.  B.,  jun.,  should 
be  the  schoolmaster,  and  that  the  management  of  the  school  should  always  remain 
in  the  family  of  li.  B.  And  as  to  .fi-lOU,  other  part  of  the  said  stock,  the  testator 
directed  that  the  dividends  should  be  paid  by  the  trustees  to  and  applied  by  the 
schoolmaster  for  the  time  being  of  the  said  school,  in  providing  the  boys  with 
pinafores,  caps,  and  shoes,  and  also  with  books  and  slates ;  such  clothes,  books, 
and  slates,  to  be  left  behind  them  on  leaving  the  school : — Held,  that  these 
bequests  were  subject  to  legacy  duty. 

[S.  C.  15  L.  J.  Ex.  1.30.     Approved,  In  re  Parker,  1859,  4  H.  &  N.  666.] 

Crompton  had  obtained  a  rule,  calling  upon  the  executors  of  John  Griffiths, 
deceased,  under  the  stat.  42  Geo.  3,  c.  99,  s.  2,  to  shew  cause  why  they  should  not 
deliver  to  the  Commissioners  of  Stamps  and  Taxes  an  account  upon  oath  of  all  the 
legacies  and  of  the  property  of  the  deceased,  [511]  jiaid  or  to  be  paid  or  administered 
by  them,  and  why  the  duties  thereon  should  not  bo  forthwith  paid.  It  appeared  from 
the  afHdavits,  that  the  said  John  Grittiths  made  and  executed  his  will  on  the  4th  of 
(Jctobei',  1843,  and  thereby  bequeathed  to  Richard  Benbow,  senior,  Richard  Henbow, 
junior,  and  four  other  persons,  their  executors  and  administiators,  the  sum  of  £4200, 
£3  per  Cent.  Consols,  on  the  trusts  therein  declared ;  that  is  to  say,  as  to  £1700,  jmrt 
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thereof,  upon  trust  to  pay  and  apply  the  dividends  thereof,  when  and  as  the  same 
should  accrue  due,  in  establishing  and  supporting  a  daily  school  at  Newtown,  Mont- 
gomeryshire, for  the  instruction  in  reading,  writing,  and  ciphering,  and  in  the  Church 
Catechism,  of  twenty  boys,  between  the  ages  of  six  and  twelve  j^ears  inclusive,  resident 
at  Newtown  or  the  vicinity,  whether  parishioners  or  not ;  such  school  to  be  conducted 
on  the  same  principle  as  a  national  school,  and  in  the  same  manner  as  the  schools 
attached  or  belonging  to  the  established  Church.  And  the  testator  declared  his  will 
and  meaning  to  be,  that  the  interest,  dividends,  and  annual  proceeds  arising  from  the 
said  sum  of  £1700  Consols,  when  and  as  the  same  should  become  due,  should  be  paid 
to  and  retained  by  the  said  Richard  Benbow,  senior,  and  Kichard  Benbow,  junior,  for 
the  purpose  of  applying  the  same,  subject  to  the  directions  therein  contained,  in  the 
conduct  of  the  said  school ;  and  that,  during  the  life  of  the  said  Richard  Benbow, 
senior,  the  said  Richard  Benbow,  junior,  under  the  direction  of  his  father,  should  be 
the  schoolmaster  of  the  said  school,  and  from  and  immediately  after  the  decease  of  the 
said  Richard  Benbow,  senior,  the  said  Richard  Benbow,  junior,  should  continue  school- 
master of  the  said  school  during  his  life  ;  and  it  was  the  testator's  will,  that  the 
management  of  the  said  school  should,  in  all  cases  and  in  all  events,  and  for  ever 
thereafter,  remain  in  the  management  of  the  family  of  the  said  Richard  Benbow,  senior, 
[512]  or  whom  else  they  might  appoint.  And,  it  was  the  testator's  further  will,  that 
the  appointment  and  election  of  boys  to  be  instructed  in  the  said  school  should,  at  all 
times,  be  in  the  discretion  of  the  schoolmaster  for  the  time  being ;  and  that  the 
schoolmaster  for  the  time  being  should  find  and  provide  a  school-room  and  firing  for 
the  use  of  the  said  school,  the  expense  thereof  to  be  borne  and  paid  out  of  the  dividends 
arising  out  of  the  said  last-mentioned  stock.  And  the  testator  declared  his  further 
will  to  be,  that  the  dividends  arising  from  the  sum  of  £400,  other  part  of  the  said 
sum  of  £4200  stock,  should  be  paid  by  his  said  trustees  to,  and  applied  by,  the  said 
schoolmaster  for  the  time  being  of  the  said  school  at  Newtown  aforesaid,  in  finding 
and  providing  the  boys  attending  the  said  school,  and  that  should  mostly  stand  in  need 
of  the  same,  with  pinafores  down  to  the  feet,  and  caps  and  shoes,  and  also  with  books 
and  slates,  subject  to  such  boys  leaving  such  clothes,  books,  and  slates  behind  them 
on  their  leaving  the  said  school,  or  their  going  out  to  work.  The  testator  then 
directed,  as  to  the  further  sum  of  £400,  other  part  of  the  £4200  stock,  that  the 
dividends  thereof  should  be  paid  and  applied  in  and  for  the  purpose  of  providing  a 
lodging-house  and  bedding,  at  Newtown  or  its  vicinity,  for  poor  decent  Welsh  persons 
passing  thiough  the  town,  who  should  not  have  the  means  of  procuring  a  night's 
lodging :  as  to  the  further  sum  of  £700,  that  the  dividends  should  be  received  by  the 
said  Richard  Benbow,  senior,  for  his  life ;  then  by  his  wife  for  her  life  ;  and,  after  the 
decease  of  the  survivor  of  them,  should  be  applied  in  the  endowing  and  forming  a 
national  charity  school  at  Llandinam,  in  the  said  county  of  Montgomery  ;  and  the 
dividends  of  the  remaining  £1000  he  gave,  in  two  shares  of  £500  each  (subject  also 
to  certain  life  interests  therein),  to  be  applied  in  establishing,  endowing,  and  supporting 
a  national  school  at  Llanidloes,  in  the  same  county. 

[513]  The  trustees  appointed  under  the  will  had  applied  by  petition  to  the  Court 
of  Chancery  for  a  scheme  for  the  regulation  and  management  of  the  charity-school 
directed  by  the  will  to  be  established  at  Newtown,  to  which  petition  the  Attorney- 
General  appeared,  and  the  Vice-Chancellor  of  England  accordingly  settled  and  approved 
of  a  scheme  for  maintaining  and  regulating  the  said  school.  The  executors  paid  the 
legacy  duty  claimed  to  be  due  in  respect  of  the  two  sums  of  £500  Consols  each, 
bequeathed  by  the  will,  and  oftered  also  to  pay  legacy  duty  after  the  rate  of  £10  per 
cent,  on  the  value  of  the  bequest  of  £700  Consols,  calculated  as  an  annuity  for  the  life 
of  the  said  Richard  Benbow  and  his  wife,  but  the  officer  refused  to  receive  the  same. 
The  executors  contended,  that  they  were  not  liable  to  pay  any  legacy  duty  on  the 
several  bequests  of  £1700,  £400,  and  £400,  above  mentioned,  nor  on  the  bequest  of 
the  £700  after  the  decease  of  the  survivor  of  the  said  Richard  Benbow  and  his  wife  ; 
and  the  present  rule  was  applied  for,  for  the  purpose  of  obtaining  the  opinion  of  the 
Court,  whether  the  said  tirst-mentioned  bequests  of  £1700  and  £400  were  liable  to 
legacy  duty  or  not 

In  Trinity  Term  (June  10,  before  Parke,  B.,  sitting  alone), 

Jervis  and  Bai'stow  shewed  cause  against  the  rule.  The  question  in  this  case  is, 
whether,  in  that  part  of  this  will  which  relates  to  the  establishment  of  the  school  at 
Newtown,  there  is  a  pecuniary  bequest  to  any  individual  to  the  amount  of  £20,  within 
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the  meaning  of  the  stat.  55  Geo.  3,  c.  184,  sched.,  part  3,  tit.  "Legaw,"  pi.  2,  which 
is  as  follows  : — "For  every  legacy,  specific  or  pecuniar}',  or  of  anj^  other  description, 
of  the  amount  or  value  of  £20  or  upwards,  given  by  any  will  or  testamentary  instru- 
ment of  any  person  who  shall  have  died  after  the  5th  day  of  April,  1805,  either  out 
of  his  or  her  personal  or  moveable  estate,  or  out  [514]  of  or  charged  upon  his  or  her 
real  or  heritable  estate,  &c.,  and  which  shall  be  paid,  delivered,  retained,  satisfied,  or 
discharged  after  the  31st  of  August,  1815."  Now,  looking  to  the  circumstances  of 
these  bequests,  none  of  the  recipients,  it  is  submitted,  takes  to  the  amount  of  £20. 
The  bequest  is  of  the  dividends  of  two  sums  of  £1700  and  £400  £3  per  Cent.  Consols, 
amounting,  therefore,  in  the  whole  to  £63  per  annum,  the  benefit  of  which  is  to  be 
divided  amongst  twenty  boys,  i.e.  31.  3s.  a  year  for  each.  [Parke,  B.  If  they  are  the 
legatees,  it  is  not  liable  to  the  duty ;  but,  if  the  Benbows  are  so  to  be  considered,  it 
is.]  That  is  no  doubt  the  question.  The  difticulty  arises  from  the  supposed  conflict 
between  a  decision  in  this  Court,  In  re  WUkinson  (1  C.  M.  &  R.  142),  attirmed  in  The 
Attorney-General  v.  JWA  (1  M.  &  W.  237),  and  a  previous  decision  of  the  Vice-Chancellor 
ol 'Knglsind  in  Ex  parte  Franklin  (3  Y.  &  J.  544;  3  Sim.  147).  In  the  case  In  re 
ll'ilkinson,  the  testator  gave  the  residue  of  his  property,  that  his  executors  might 
receive  the  interest  thereof,  and  divide  it  among  poor  pious  persons,  male  or  female, 
old  or  infirm,  in  £10  or  £15  as  they  should  see  fit,  not  omitting  sick  families,  if  of 
good  character.  This  Court,  in  an  elaborate  judgment,  held  that  the  "  poor  pious 
persons "  who  should  be  selected  by  the  executors  were  the  parties  who  took  the 
beneficial  interest  in  the  legacy,  and  were  consequently  liable  to  the  duty,  where  the 
sum  received  by  any  of  them  amounted  to  £20.  In  Ex  parte  Franklin,  the  testator 
gave  and  bequeathed  to  the  poor  of  the  parish  of  Haddenham  £50  per  annum  for  ever, 
to  be  laid  out  at  Christmas  in  bread,  and  distributed  by  the  minister  and  church  waidens 
to  the  most  needy  objects  of  the  parish.  The  Vice-Chancellor  was  of  opinion  that  this 
was  a  legacy  on  which  duty  ought  to  be  paid  ;  because,  although  it  was  not  expressed 
to  be  given  [515]  to  any  individual,  it  was  in  effect  given  in  such  a  manner  as  that 
the  executor  held  it  in  trust  for  certain  purposes.  The  most  recent  case  on  this 
subject,  however,  is  that  of  The  Attorney-General  v.  Fitzyerald  (13  Sim.  83).  There 
the  testator  bequeathed  the  residue  of  his  estate  and  eflTects  to  his  executors,  to  be  by 
them  appropriated  to  the  education  of  the  poor  in  Ireland,  principally  those  in  or 
about  the  city  of  Limerick,  or  as  thev,  his  executors,  should  in  their  better  judgment 
deem  meet  to  give  the  bequest  the  most  extensive  etticacy.  The  former  cases  were 
all  cited,  and  the  Vice-Chancellor  of  England  held  that  this  was  a  legacy  given  for 
the  benefit  of  strangers  in  blood  to  the  deceased,  and  that  it  was  substantially  the 
same  as  if  there  were  already  a  school  existing  for  the  benefit  of  the  Irish  poor,  and 
the  legacy  were  given  to  that  school.  But  the  distinction  between  that  case  and  the 
present  is,  that  there  the  executors  received  the  moncv  itself,  and  divided  it  at  their 
<]iscretion.  [They  referred  also  to  Nash  v.  Morley  (5  Beav.  177)  and  Kendall  v.  Granger 
(id.  300).]  This  is  clearly  a  charitable  bequest,  under  which  each  donee  bikes  less 
than  £20.  It  is  a  case  within  the  36  Geo.  3,  c.  52,  s.  11,  which  enacts,  "that  if  any 
benefit  shall  be  given  by  any  will  or  testamentary  instrument,  in  such  terras  that  the 
amount  or  value  of  such  benefit  can  only  be  ascertained  from  time  to  time  by  the 
actual  application  for  that  purpose  of  the  fund  allotted  for  such  purpose,  or  made 
chargeable  therewith,  or  if  the  amount  or  value  of  any  benefit  given  hy  any  will,  &c. 
caimot,  by  reason  of  the  form  or  maimer  of  the  gift,  be  so  ascertained  that  the  duty 
can  be  chaiged  thereon  under  any  other  of  the  directions  herein  contained,  then  and 
in  every  such  case  such  duty  shall  be  charged  upon  the  several  sums  of  money  or 
eflTects  which  shall  be  applied  from  time  to  time  for  the  purposes  directed  by  such  will, 
&c.,  as  separate  and  distinct  legacies  [516]  or  bequests,  and  shall  be  paid  out  of  the 
fund  applicable  for  such  purposes,  or  charged  with  answering  the  same."  It  is  not  by 
reason  of  its  being  a  charity  that  this  bequest  is  exempt  from  duty,  but  by  reason  of 
the  objects  of  the  bounty  (it  being  impossible  to  ascerUiin  the  amount,  except  by  its 
application  from  time  to  time  among  them)  each  fciking  less  than  £20.  It  is  a  cjise 
in  which  the  parties  entrusted  with  the  superintendence  of  the  school  would  be 
compelled  by  a  court  of  equity  to  carry  out  the  objects  of  the  trust :  it  is  in  no  sense 
a  legacy  to  themselves. 

Crompton,  contri.  The  present  case  is  distinguishable  from  that  of  In  re 
WUkinson  ;  but  it  is  directly  within  the  decision  in  The  Altorneij-General  v.  Fitzfierald. 
It  is  in  tiuth  the  excepted  ciise  carefully  pointed  out  in  the  judgment  in  In  re  IVUkinson, 
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where  the  Court  say  that  by  their  decision  "  they  do  not  mean  to  question  the  legality 
of  the  practice  of  imposing  the  highest  rate  of  duty  on  bequests  to  corporations  or 
societies  established  for  charitable  purposes,  or  to  individuals  in  trust  for  such 
societies."  There  is,  therefore,  in  reality,  no  clashing  of  the  authorities  on  this  subject. 
If  the  argument  on  the  other  side  be  correct,  there  can  be  no  bequest  for  the  benefit 
of  a  charity  which  will  be  liable  to  duty.  It  is  not  meant  to  be  contended  that  this 
is  not  a  charity  ;  but  the  question  is,  whether  it  is  not  still  liable  to  the  duty.  It  is 
so,  because  it  is  a  gift  to  the  charity,  not  to  the  individuals  who  may  partake  of  it. 
Many  of  the  statutes  relating  to  legacy  duty  contain  special  exemptions  in  favour  of 
particular  charities,  and  in  particular  districts.  For  instance,  by  the  39  Geo.  3,  c.  73, 
all  legacies  of  books,  prints,  &c.,  or  other  specific  articles,  given  or  bequeated  to  or  in 
trust  for  any  body  corporate,  or  the  society  of  Serjeant's  Inn,  or  any  of  the  Inns  of 
Court  or  Chancery,  or  any  endowed  school,  to  be  kept  and  reserved  by  them,  are 
exempted  from  legacy  duty.  So,  the  [517]  42  Geo.  3,  e.  99,  s.  4,  exempts  from  duty 
a  legacy  bequeathed  in  trust  for  the  purpose  of  erecting  and  endowing  a  public  hospital 
and  infirmary  at  Bedford,  for  the  reception  and  relief  of  sick  and  lame  objects  within 
that  county.  That  is  in  effect  this  very  case.  It  cannot  be  supposed  that  the  patients 
in  the  hospital  were  to  be  the  legatees,  or  that  inquiiy  was  to  be  made  whether  the 
medicine  supplied  amounted  to  £20  a  year  for  each.  Again,  in  the  56  Geo.  3,  c.  56, 
(Irish),  there  is  an  express  exemption  from  duty  of  legacies  given  for  the  education 
and  maintenance  of  poor  children  in  Ireland,  or  for  any  purpose  merely  charitable, 
which  is  repeated  in  the  5  &  6  Vict.  c.  82.  In  none  of  these  cases  could  the  benefit 
amount  to  £20  each.  In  Nash  v.  Mmiey,  an  apprehension  was  intimated  that  the 
decision  in  In  re  IVilkinson  might  interfere  with  the  equitable  jurisdiction  of  the  Court 
of  Chancery.  That  is,  at  all  events,  good  ground  for  not  carrying  that  decision  any 
further.  There  can  be  no  doubt  that,  if  the  case  of  Ex  parte  Franklin  was  well  decided, 
this  bequest  is  liable  to  duty  ;  and  that  case  has  never  been  determined  to  have  been 
wrongly  decided.  [Parke,  B.  Is  there  any  difierence,  whether  you  leave  a  man  £20, 
or  leave  so  much  to  be  laid  out  in  a  suit  of  clothes  for  him  1  Is  it  not  equally  a  legacy  1] 
That  principle  could  hardly  be  applied  to  education.  There  is  no  difference  whether 
the  testator  leaves  £20  to  A.  B.,  or  leaves  it  to  a  person  whom  his  executor  shall 
select ;  it  is  merely  putting  the  executor  in  the  place  of  the  testator  for  that  purpose  ; 
and  that  is,  in  substance,  the  case  of  In  re  IVUkinson.  But  learning,  or  medical 
attendance,  is  a  thing  one  cannot  well  call  a  legacy.  This  is  in  effect  the  same  as 
a  bequest  to  a  hospital.  It  is  impossible  to  distinguish  between  a  bequest  to  endow 
a  new  school,  and  a  bequest  for  the  benefit  of  an  existing  one.  If  this  be,  as  it 
clearly  is,  a  charity  which  would  require  a  scheme,  then  it  is  as  clearly  within  the 
de-[518]-cision  in  The  Aitarney-General  v.  Fitzgerald.  It  can  never  be  said  that  the 
first  donor's  gift  to  the  school  is  to  be  exempt  from  duty,  but  that  every  future  donor's 
is  not.  With  respect  to  the  argument  drawn  from  the  11th  section  of  the  36  Geo.  3, 
c.  52,  the  answer  is,  that  here  the  trustees  take  the  whole  fund  at  once,  and  therefore 
the  aid  of  that  section  is  not  required  to  ascertain  the  amount. 

Cur.  adv.  vult. 

The  judgment  was  now  delivered  by 

Parke,  B.  This  case  was  argued  before  me  on  the  last  day  but  one  of  the  last 
term ;  and,  by  consent,  I  was  to  deliver  my  judgment  in  vacation. 

The  question  is  as  to  the  liability  to  legacy  duty  of  two  sums  of  £1700  and  £400, 
bequeathed  by  the  testator  John  Griffiths  to  Richard  Benbow  and  others,  upon  trust 
to  pay  and  apply  the  dividends  in  establishing  a  school  at  Newtown  for  the  instruction 
of  twenty  boys,  with  directions  to  pay  such  dividends  to  Richard  Benbow,  junior, 
who  is  appointed  the  schoolmaster ;  and  £400  is  left  to  the  trustees,  the  dividends  to 
be  paid  to  the  schoolmaster  for  the  purpose  of  supplying  the  scholars  with  pinafores, 
shoes,  and  books. 

The  doubt  as  to  the  liability  of  these  legacies  to  duty  has  arisen  fiom  the  decision 
in  this  Court,  in  In  re  Wilkinson  (1  CM.  &  R.  142),  which  is  supposed  to  be  at  variance 
with  a  previous  decision  of  the  Vice-Chancellor  of  England,  in  Ex  parte  Franklin 
(3  Y.  &  J.  544;  3  Sim.  147);  but  which  was  confirmed  by  the  Court  of  Exchequer 
Chamber  in  The  Attorney-General  v.  Nash  (1  M.  &  W.  237).  Since  then,  the  subject 
has  undergone  further  considei'a-[519]-tion  by  the  Vice-Chancellor,  in  the  case  of  The 
Attorney-General  v.  Fitzgerald  (13  Sim.  83),  and  he  held  that  monies  left  to  trustees 
for  the  purpose  of  founding  a  school  was  a  legacy  to  the  trustees,  for  the  benefit  of 
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strangers  in  liloofl,  not  to  the  individuals  partaking  of  the  benefit  of  the  charity,  and 
was  liable  to  legacy  duty. 

The  case  before  me  was  fully  argued  by  Mr.  Jer\'is  and  Mr.  Barstow  for  the 
legatee,  and  by  Mr.  Crompton  for  the  Crown.  By  the  former,  it  was  likened  to  the 
ease  of  In  re  IVilkinson ;  by  the  latter,  il  was  said  closely  to  resemble  that  of  7'Ae 
Attonicn-Gcncial  v.  Fitzgerald,  both  ;is  to  the  £1700  and  the  £400,  which  last  sura  is 
given  for  the  benefit  of  the  school,  though  applicable  in  a  particular  manner,  and 
confined  to  one  branch  of  its  expenses.  I  am  satisfied  that  the  argument  for  the 
Crown  is  right,  and  concur  in  the  opinion  of  the  Vice-Chancellor,  that  the  legacies  are 
liable  to  dntv,  in  the  same  manner  as  if  they  had  been  liequeathed  to  the  trustees  of 
an  existing  school  for  the  purposes  therein  contained.  The  duties  must,  therefore,  be 
paid  on  these  and  the  other  similar  legacies,  and  the  rule  must  be  absolute. 

Rule  absolute. 

[520]  Thorpe  v.  Plowden.  July  2,  1845. — In  1711,  W.  P.,  lord  of  the  manor  and 
patron  of  the  church  of  Aston-le-Walls,  being  seised  in  fee  of  certain  lands  lying 
dispersed  in  the  common  fields  of  Aston,  and  J.  W.  being  rector  of  the  said 
church,  and  in  right  thereof  seised  of  other  parcels  of  lands,  also  lying  dispersed 
in  the  said  common  fields,  (being  the  glebe  lands  belonging  to  the  rectory),  and 
also  of  the  tithes  as  well  as  of  the  said  common  fields  as  of  the  demesne  lands  of 
the  said  W.  P.,  an  agreement  was  made,  on  the  1st  of  March,  1711,  under  the 
hands  and  seals  of  the  said  W.  P.  and  the  said  J.  VV.,  by  which  it  was  agreed  that 
the  said  W.  P.  should  convey  to  the  said  J.  W.,  and  his  successors,  for  ever, 
certain  lands  therein  specified,  to  be  enjoyed  as  the  glebe  lands  held  by  the 
church,  and  the  rectors  thereof,  for  ever ;  and  also  that  the  said  \V.  P.  should 
grant  to  the  said  J.  W.  and  his  successors,  for  ever,  an  annuity  of  £40,  to  be 
charged  on  his  manors  and  lands.  And  the  said  J.  W.  did  thereby  for  himself, 
and,  as  far  as  in  him  lay,  for  his  successors,  covenant  and  agree  with  W.  P.,  and 
his  heirs  and  assigns,  that  all  those  pieces  of  land  reputed  as  the  glebe  lands 
should  thenceforth  be  possessed  and  enjoyed  by  W.  P.,  and  his  heirs,  for  ever ; 
and  also  that  all  the  lands  of  which  the  said  W.  P.  was  the  owner  in  Aston 
(including  the  lands  the  tithes  of  which  were  in  question)  should  be  freed  and  dis- 
charged from  the  payment  of  all  manner  of  tithes,  iVc.  Afterwards,  on  a  petition  to 
the  ordinary,  a  commission  was  issued  under  which  it  was  certified  to  the  ordinary 
that  the  exxhange  would  not  be  prejudicial  to  the  rector,  and  he  granted  his 
license  for  cairying  it  into  efl'ect.  A  bill  in  Chancery  was  afterwards  filed  by 
W.  P.  against  J.  W.,  the  rector,  and  the  bisho]),  the  ordinary,  in  which  suit  a 
decree  was  made,  in  Trinity  Term,  1715,  that  the  agreement  should  bo  performed 
and  the  exchange  confirmed.  In  pursuance  of  this  agreement,  J.  \V.  took  posses- 
sion of  the  lands  and  enjoyed  the  same,  and  he  and  his  successors  received,  as  it 
became  due,  the  annuity  of  £40  so  given  in  exchange  for  the  glebe  lands  and  as 
a  composition  for  the  said  tithes,  until  June,  18.'H,  when  the  plaintiff  became 
rector,  and  the  plaintiff  himself  received  it  until  Michaelmas,  1832,  but  not  since. 
No  tithes  had  been  taken  from  the  land  of  the  said  W.  P.  so  exempted  from 
tithes  by  the  agreement  from  the  making  thei'cof,  and  that  agreement,  at  the  time 
of  the  passing  of  the  2  &  .3  Will.  4,  c.  100,  had  not  from  the  making  thereof  been 
set  aside,  abandoned,  or  departed  from.  The  manor  and  all  the  lanils  of  the  said 
W.  P.  descended  to  one  E.  P.  before  and  on  the  10th  of  July,  18.'i.'i,  and  so  continued 
till  his  death  in  1838,  when  they  descended  to  one  W.  H.  F.  P.,  the  defendant. 
On  the  7th  June,  1833,  a  notice  was  seived  on  cert^iin  occupiers,  as  well  as  E.  P., 
the  owner,  of  the  lands  in  (luestion,  recjuiring  the  tithes  to  be  set  out  and  paid  in 
kind  to  the  plaiiititl',  and  on  the  10th  of  July,  1833,  a  bill  was  filed  in  the 
lixchequer  in  equity  against  the  occupiers,  praying  for  an  account  of  the  single 
value  of  the  tithes,  but  no  bill  was  then  filed  against  E.  P ,  the  owner  of  the 
lands;  but  by  an  order  of  the  15th  of  January,  1835,  the  bill  was  amended,  and 
E.  P.  was  made  a  party  defendant  thereto.  The  cause  having  been  heard,  the 
bill  was  dismissed  against  E.  P.,  but  the  Court  directed  that  the  occupiers  should 
account  for  the  tithes.  Against  that  decree,  the  defendants,  including  E.  P., 
appealed  to  the  House  of  Lords,  and  on  the  6th  February,  1840,  the  decree  was 
reversed.     Pending  the  appeal  to  the   House  of  l.,ords,  actions   of   debt  were 
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brought  by  the  plaintiflF  agaiust  the  same  occupiers,  under  2  &  3  Edw.  6,  to 
recover  the  treble  value  of  the  tithes  of  the  same  lands  which  accrued  subse- 
quently to  those  sought  to  be  recovered  by  the  bill  in  equity,  aud  in  such  action 
the  plaintiff  was  held  entitled  to  recover,  and  the  treble  value  of  the  tithes  was 
paid  pursuant  thereto. — A  feigned  issue  having  been  brought  under  the  46th 
sect,  of  6  &  7  Will.  4,  c.  71,  to  try  the  validity  of  the  decision  of  the  Assistant 
Tithe  Commissioner  as  to  whether  the  above  lands  were  free  from  tithes,  and  a 
special  case  having  been  brought  for  the  opinion  of  this  Court,  stating  the  above 
facts — Held,  first,  that  the  above  agreement  of  1711  was  a  valid  composition  for 
tithes,  within  the  meaning  of  the  2nd  section  of  2  &  3  Will.  4,  c.  100. — Secondly, 
that  the  proceedings  and  suits  which  took  place  in  1833  and  subsequently  were 
not  sufficient  to  take  the  case  out  of  the  statute,  the  plaintiff  not  having 
commenced  any  suit  or  action  against  E.  P.  within  one  year  from  the  passing  of 
the  act,  within  the  meaning  of  the  3rd  section. 

[S.  C.  15  L.  J.  Ex.  137.     See  further,  2  Ex.  387.] 

This  was  a  feigned  issue,  brought  under  the  46th  section  of  the  Tithe  Commutation 
Act,  6  &  7  Will.  4,  c.  71,  to  try  the  validity  of  the  decision  of  the  Assistant  Tithe 
Com-[521]-missioner,  as  to  whether  certain  lands  in  the  parish  of  Aston-le- Walls,  in 
the  county  of  Northampton,  were  free  from  the  payment  of  tithes.  At  the  trial, 
before  Coltman,  J.,  at  the  Northampton  Summer  Assizes,  1844,  a  verdict  was  taken 
for  the  plaintiff,  suliject  to  the  opinion  of  this  Court  upon  the  following  case. 

It  was  proved  at  the  trial,  and  was  admitted,  that  the  plaintiff  was,  on  the  31st 
December,  1831,  duly  instituted  and  inducted  into  the  rectory  of  the  parish  church  of 
Aston-le- Walls,  and  had  since  been  and  still  remained  rector  of  the  said  parish,  and  that 
all  the  requisites  necessary  to  support  the  action  had  been  complied  with,  provided  the 
circumstances  stated  were  not  sufficient  to  defeat  the  claim.  It  was  proved  on  the 
part  of  the  defendant,  who  was  the  owner  of  the  lands  in  question,  that  the  said  lands, 
in  the  year  1711,  except  the  glebe  lands  given  up  to  William  Plowden  under  the 
agreement  of  the  1st  March,  1711,  thereinafter  mentioned,  were  the  pioperty  of 
William  Plowden,  and  afterwards  descended  to,  and  in  the  year  1833,  continued  to  be 
the  property  of,  one  Edmund  Plowden  ;  and  that,  in  the  year  1711,  the  said  W^illiam 
Plowden,  who  was  also  lord  of  the  manor  and  patron  of  the  church  of  Aston-le- Walls, 
being  seised  in  fee  and  absolute  owner  of  divers  parcels  of  land  lying  dispersed  in  the 
late  common  fields  of  Aston-le- Walls  aforesaid,  and  John  Wilson  being  rector  of  the 
said  church,  and  in  right  thereof  seised  (among  other  things)  of  several  other  parcels 
of  land,  lying  also  dispersed  in  the  said  late  common  fields,  and  also  of  a  parcel  of 
ground  lying  and  being  in  a  close  (called  by  the  name  of  Aston  Close),  in  Appletree, 
in  the  parish  of  Aston  afoi'esaid,  being  the  glebe  lands  belonging  to  the  said  rectory, 
and  also  of  the  tithes  of  all  sorts  arising  as  well  out  of  the  said  common  fields  as  out 
of  the  demesne  lands  of  the  said  William  Plowden,  and,  the  said  William  Plowden 
having  then  lately  inclosed  the  said  common  fields,  an  agreement  in  writing,  [522] 
bearing  date  the  1st  day  of  March  in  that  year,  was  made  by  and  between  and  under 
the  hands  and  seals  of  the  said  William  Plowden  and  the  said  John  Wilson,  by  which 
it  was  agreed,  that  the  said  William  Plowden  should  convey  and  assure  unto  the  said 
John  Wilson  and  his  successors,  rectors  of  the  said  church,  for  ever,  certain  lands  in 
the  said  agreement  specified,  which  he  agreed  should  be  enjoyed  as  the  glebe  of  and 
belonging  to  the  church  of  Aston  aforesaid,  and  the  rector  thereof,  and  his  successors, 
for  ever ;  and  also  that  the  said  William  Plowden,  his  heirs  and  assigns,  should,  on  or 
before  the  20th  day  of  February  next  ensuing  the  date  thereof,  grant  unto  the  said 
John  Wilson  and  his  successors,  rectors  of  the  said  church,  for  ever,  an  annuity  of 
£40,  to  be  charged  upon  the  said  manor,  lands,  and  hereditaments,  the  same  being  of 
sufficient  value  ;  and  the  said  J.  Wilson  did  thereby,  for  himself,  and,  as  much  as  in 
him  lay,  for  his  successors,  rectors  of  Aston  aforesaid,  covenant  and  agree  to  and  with 
the  said  William  Plowden,  his  heirs  and  assigns,  that  all  those  parcels  and  pieces  of 
land  theretofore  reputed  and  taken  as  or  for  the  glebe  land  of  or  belonging  to  the 
church  of  Aston-in-the-Walls  aforesaid,  and  which  lay  in  the  late  common  fields  of  Aston 
aforesaid,  and  theretofore  in  the  possession  of  the  said  John  Wilson,  his  tenant  or 
tenants,  and  the  said  parcel  of  ground  thereinbefore  mentioned  to  be  in  the  said  close 
called  Aston  Close,  in  Appletree  aforesaid,  (except  such  parts  thereof  as  lay  in  the  said 
parcels  of  ground  and  meadow  thereby  agreed  and  appointed  for  glebes),  should  from 
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thenceforth  be  possessed  and  enjoyed  by  the  said  William  Plowden  and  his  heirs,  as  his 
and  their  own  pio()ei'  est-ite  for  ever  ;  and  also  that  all  and  singular  the  lands,  tenements, 
and  hereditaments  whereof  the  said  William  Plowden  was  then  possessed  or  owner  in 
Aston  aforesaid,  and  every  of  them,  (including  the  lands,  the  tithes  of  which  are  in 
question  in  this  issue),  were  and  should  be  freed  and  discharged  for  ever  of  and  from  the 
[523]  payment  of  all  and  all  manner  of  tenths,  tithes,  and  oblations,  obventions, 
moduses,  compositions,  and  all  other  dues  theretofore  due  and  payable  out  of  the 
estate  of  him  the  said  William  Plowden,  in  Aston  aforesaid,  (except  such  tithes  and 
dues  as  were  purely  personal).  Afterwards,  in  the  year  1714,  in  consequence  of 
a  petition  of  the  said  ^\'illiam  Plowden  and  the  said  John  Wilson  to  the  ordinary, 
(that  is  to  say),  to  the  Lord  Bishop  of  Peterborough,  within  whose  diocese  and 
jurisdiction  the  said  church  and  rectory  was  situated,  a  commission  was  duly  issued 
by  the  said  bishop  to  inquire  into  the  expediency  of  the  said  exchange,  and  the 
commissioners  named  in  the  said  commission  having  met  and  examined  witnesses, 
and  duly  inquired  into  the  circumstances,  returned  the  said  commission,  and  certified 
to  the  said  bish(jp  by  their  said  certificate,  that  the  said  exchange  would  be  no  ways 
prejudicial  or  detrimental  to  the  said  John  Wilson,  or  his  successors,  rectors  of  Aston 
aforesaid,  but  would  he  an  improvement  of  and  augmentation  to  the  said  church  and 
rectory  of  above  £60  per  annum,  and  thereupon  the  said  bishop,  by  an  instrument 
under  his  hand  and  episcopal  seal,  did  duly  consent,  give,  and  grant  his  leave  and 
license  to  and  for  carrying  into  effect  the  said  exchange.  Afterwards,  the  said 
William  Plowden,  being  the  patron  of  the  living  as  hereinbefore  mentioned,  filed  a 
bill  in  the  high  Court  of  Chancery  against  the  said  J.  Wilson  and  the  said  bishop, 
who  put  in  their  answers  respectively,  and,  the  cause  having  Ijeen  heard,  a  decree  in 
and  of  Trinity  Term,  1715,  was  made  therein  by  the  said  court,  by  which  it  was 
declared,  that  the  said  articles  of  agreement  entered  into  between  the  plaintiff, 
William  Plowden,  and  the  said  defendant,  J.  Wilson,  should  be  performed  ;  and  that 
the  said  exchange  of  the  said  lands  be  confirmed  and  made  perpetual ;  and  that 
the  said  parties  should  hold  and  enjoy  the  said  premises  according  to  the  said 
exchange  ;  and  that  convej'ances  should  be  made  [524]  pursuant  thereto  ;  and  such 
decree  now  st;inds  as  of  record  in  the  said  Court  of  Chancery,  and  in  nowise  reversed 
or  altered.  In  pursuance  of  the  said  agreement,  the  said  John  Wilson  forthwith 
took  possession  of  the  lands,  and  received,  when  and  as  it  became  due,  the  said 
annuity  of  £40  so  given  in  exchange  for  the  said  glebe  lands,  and  as  a  composition 
for  the  said  tithes  and  lands,  and  the  said  lands  have  from  that  time  to  the  present 
been  held  and  enjoyed  bv  the  said  John  Wilson  and  his  successoi-s,  rectors  of  the 
said  church,  and  are  still  held  and  enjoyed  by  the  said  plaintiff  as  such  rector  as 
aforesaid,  and  the  said  annuity  of  £40  was  received  by  the  said  John  WiLson  and  by 
his  successors,  from  that  time  up  to  the  :24th  of  June,  1831,  the  said  plaintill' having 
himself  received  it  from  the  period  when  he  became  rector  of  the  said  church  up  to 
and  until  .Michaelmas,  l.s.3-2,  and  not  since.  Xo  tithes  or  tenths,  or  any  payment  in 
lieu  thereof,  except  a.s  aforesaid,  have  been  received  or  taken  from  the  said  lands  so 
exempted  therefrom  by  the  said  agreement,  including  the  said  lands  of  the  said 
defendant,  from  the  time  of  making  the  said  agreement  hitherto  :  and  the  said  agree- 
ment, at  the  time  of  the  passing  the  statute  of  the  2  &  3  Will.  4,  c.  100,  intitled, 
"An  Act  for  shortening  the  Time  required  in  Claims  of  Modus  decimandi,  or 
Exemption  from  Tithes,!'  had  not,  from  the  time  of  the  making  thereof,  been  set 
aside,  abandoned,  or  departed  from. 

The  said  manor,  and  all  the  said  lands  of  the  said  William  Plowden  in  the  parish 
of  Aston-le- Walls,  descended  to,  and  became  and  were  the  estate  in  possession  of, 
one  Edmund  Plowden  hereinafter  mentioned,  before  and  on  the  10th  dav  of  July  in 
the  year  KS33,  anti  .so  continued  till  his  death  on  the4lh  day  of  April  in  the  year  1838, 
when  the\'  descended  to  and  became,  and  still  continue  to  lie,  the  estate  in  possession 
of  the  defendant,  William  Henry  Francis  Plowden.  A  notice,  on  the  7th  day  of 
June,  1833,  having  been  served  by  the  said  plaintiff  on  Thomas  Mattingley,  WilHam 
I'ndd,  [525]  Ceorge  Bliss,  and  Charles  Cowper,  who  were  then  the  occupiers,  as  well 
as  Ednunid  Plowden,  the  owner  of  the  lands  in  question,  that  he  did,  from  that  time, 
require  all  the  tithes,  both  great  and  small,  to  be  set  out  and  paid  to  him  in  kind, 
the  said  plaintiff  did,  on  the  10th  day  of  July,  1833,  file  his  bill  in  his  Majesty's 
Court  of  Exchequer  against  the  said  Thomas  Mattingley,  William  Budd,  George  Bliss, 
and  Charles  Cowper,    who  were  then  the  occupiers,  ;is    well   as    the   said    Kdmund 
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Plowden,  the  owner  of  the  said  lands  so  exempted  from  the  tithes  by  the  said  agree- 
ment, praying  that  the  defendants  in  that  suit  might  be  decreed   to  account  for  the 
single  value  of  all  the  tithes  of  the  said  lands,  but  no  bill  was  then  filed  against  the 
said  Edmund  Plowden,  the  owner  of  the  said  lands.     Afterwards,  on  the  1  2th  day  of 
December,  1 833,  the  said  defendants  tiled  their  answer,  and,   amongst  other  things, 
submitted  that  the  said  Edmund  Plowden  ought  to  be  made  a  party  to  that  suit ;  and 
afterwards,  pursuant  to  an  order  of  the  said  Court,  dated  on  the   15th  of  January, 
1835,  the  said  bill  was  amended,  and  the  said  Edmund  Plowden,  by  the  said   amend- 
ment, was  made  party  defendant  thereto,  and  the  cause  having  been  duly  heard,  ou 
the  15th  day  of  February,  1837,  by  a  decree  of  that  date,  the  said  bill  was  dismissed 
against  the  said  Edmund   Plowden,  and  the  Court  decreed,  that  the   said  Thomas 
Mattinglc}',  William  Budd,  (leorge  Bli.ss,  and  Charles  Cowper  should  account  for  such 
tithes  according  to  the  prayer  of  the  said  bill.     Against  this  decree  the  said  several 
defendants,  including   the  said  E.  Plowden,   on   the   23rd  day  of  November,   1837, 
appealed   to  the  House  of  Lords.     On  the  6th  day  of  February,  1840,  judgment  on 
the  said  appeal  was  pronounced  by  the  House  of  Lords,  whereby  the  decree  was 
reversed,  and  the  plaintifl's  bill  in  that  suit  w^as  dismissed  with  costs  against  the  said 
Edmund  Plowden,  and  also  against  the  said   'I'homas   Mattingley,    William    Budd, 
George  Bliss,  and  Charles  Cowper,  and  the  said   order  and  judgment  of  the  [526] 
House  of  Lords  was  made  an  order  of  the  said  Court  of  E.xchequer  on   the    10th 
of  July,  1841,  and  the  said  bill  of  the  said  Henry  Thorpe  dismissed  with  costs  as 
against  the  .said  Edmund  Plowden,  Thomas  Mattingley,  William  Budd,  George  Bliss, 
and  Charles  Cowper,  which  order  was  affirmed  by  the  Lord  Chancellor,  on  an  appeal 
presented  against  the  same  by  the  said  Henry  Thorpe,  on  the  ilst  day  of  December, 
1842.     Pending  the  said  appeal  to  the  House  of  Lords,  on  the  16th  day  of  October, 
1838,   actions  of  debt  were  brought  in  this  Court  by  the  plaintiff  against  the  said 
Thomas  Mattingley,  William  Budd,  George  Bliss,  and  Charles  Cowper,  under  the  act 
of  Pailiament  passed  in  the  reign  of  EcJward  the  6th,  intituled,   "An  Act  for  the 
payment  of  Tithes,"  to  recover  the  treble  value  of  tithes  of  the  same  lands  not  set 
out,  and  which  accrued  subsequently  to  those  sought  to  be  i-eeovered  by  the  bill  in 
equity,  in  which  actions  a  verdict  was  found  for  the  plaintifl',  subject  to  the  opinion 
of  this  Court  upon  a  special  case,  which  said  case  set  forth  the  statements  herein- 
before contained,  (except  the  order  on  the  said  appeal  to  the  House  of  Lords  in  the 
equity  suit,  which  order  had  not  then  been  pronounced),  and  in  which  the  question 
for  the  opinion  of  this  Court  was,  whether  the  plaintiff  was,  under  the  circumstances 
detailed,  entitled  to  retain  the  same  verdict.     The  case  was  ai'gued  on  the  29th  of 
May,  1839,  when  this  Court  was  of  opinion  that  the  plaintiff  was  entitled  to  retain 
his   verdict,  and  the    judgment    was    entered    up  accordingly,  and  the  treble  value 
of  the  said  tithes  was  paid    to   the    plaintiff'  pursuant  thereto.     The  tithes   of  the 
lands  in  question,  recovered  in  the  last-mentioned  actions,  were  for  the  year  from 
Michaelmas,    1837,    to  Michaelmas,    1838.     The   occupiers,   the   defendants  in    that 
action,  commuted,  by  agieement  with  the  plaintiff",  the  tithes  accruing  for  the  said 
lands  from  Michaelmas,  1838,  to  Michaelmas,  1839,  in  older  to  prevent  the  necessity 
of  bringing  and  trying  other  actions  whilst  the  appeal  to  the  House  of  Lords  was 
[527]  pending,  the  said  defendant  at  the  same  time  stating  that  they  did  so  with- 
out prejudice  to  the  right  of  the  parties  as  to   the  question  then    pending   in    the 
said  appeal.     On  the  19th  day  of  August,   1842,  pursuant  bo  a  notice  to  that  effect, 
the  commissioners  for  commuting  the  tithes  for  England  and  Wales  proceeded  by 
their  assistant  commissioner    to    hold  an  award  meeting  for  commuting  the   tithes 
of  the  parish    of    Aston-le- Walls  aforesaid,    when    the    plaintiff,    as    rector,  claimed 
tithes  of  the  land    in    question,  whilst    it    was  contended    by    the    defendant  that, 
under  the  said  decree    of    the  Court  of  Chancery  of  Trinity  Term,   1715,  and  the 
matters  hereinbefore  mentioned,  such  lands  were   discharged    from  payment  of    all 
manner    of    tithes.     The   finding  or  decision    of    the   assistant    commissioner  is   set 
forth  in  the  declaration.     The  present  action  was   commenced  on  the   17th  day  of 
May,  1843.     It  was  agreed  at  the  trial  of  this  action,  that  the  said  agreement,  the 
said  proceedings  before    the    Lord  Bishop  of  Peterborough,  and    the    whole  of  the 
proceedings  in  the  Court  of  Chancery,  and  in  this  Court,  should  form   part  of  the 
present  case,  and  should  be    referred  to  by  either  party  as  if  the  same  had    been 
set  out  at  length  therein.     The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff'  is  entitled  to  a   verdict.     If    the    Court  should  be  of  opinion  that  he 
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is,  then  tlie  verdict  entered  up  in  his  favour  shall  be  retained,  otherwise  the  said 
verdict  is  to  be  set  aside,  and  to  be  entered  up  in  favour  of  the  said  defendant. 

Croniptoii,  for  the  plaintiti".  First,  this  is  not  a  composition  for  tithes  within  the 
meaning  of  the  stat.  2  &  3  Will.  4,  c.  100,  s.  2.  But  secondly,  supposing  it  to  be  so, 
the  proceedings  and  suits  which  have  taken  place  have  t;iken  the  case  out  of  the 
operation  of  the  act. 

First,  this  is  not  at  all  in  the  nature  of  a  composition  for  tithes.  It  is  an  exchange 
of  certain  lands,  and  the  tithes  form  a  very  small  part  of  the  subject-matter  of  it, 
[528]  the  primary  object  of  the  agreement  being  the  exchange  of  the  lands.  The 
agreement  recites  the  ol'ject  to  be  " for  the  better  improvement  of  the  said  common 
Holds."  It  is  not  a  mere  composition,  in  the  sense  used  by  the  statute.  The  agreement 
is  upon  condition  of  giving  up  the  glebe  land,  which  was  invalid  and  inoperative,  and 
the  tithe ;  it  is  therefore  illegal  altogether;  for  you  cannot  divide  the  [lart  which  is 
legal  from  the  other  which  is  not.  It  can  only  be  supported  where  on  one  side  they 
can  have  all  that  is  given  in  lieu  of  what  is  given  on  the  other.  The  glebe  lands 
could  not  be  acquired  by  this  agreement.  Such  an  agreement  could  never  derogate 
from  the  right  of  the  church.  That  has  been  so  often  decided  that  it  is  unnecessary 
to  argue  it.  Therefore,  when  this  act  of  Parliament  came  into  operation,  Mr.  Thorpe, 
the  rector,  had  a  perfect  right  to  take  the  glebe  land,  which  notwithstanding  this 
agreement  belonged  legally  to  him.  This  is  not  therefore  a  composition  within  the 
second  section  of  the  2  &  3  Will.  4,  c.  100,  which  enacts,  "that  every  composition  for 
tithes  which  hath  been  made  or  contii'med  by  the  decree  of  any  Court  of  Equity  in 
England,  in  a  suit  to  which  the  ordinary,  patron,  and  incumbent  were  parties,  and 
which  hath  not  since  been  set  aside,  abandoned,  or  departed  from,  shall  be  and  the 
same  is  hereby  contirmed  and  made  valid  in  law  ;  and  that  no  modus,  exemption,  or 
discharge  shall  be  deemed  to  be  within  the  provisions  of  this  act,  unless  such  modus, 
exemption,  or  discharge  shall  be  proved  to  have  existed  and  been  acted  upon  at  the 
time  of  or  within  one  year  next  before  the  passing  of  this  act."  [Parke,  B.  Your 
argument  is,  that  a  composition  for  tithes  means  only  where  something  is  given  on 
one  side  exclusively  for  tithe  ?]  Yes,  and  that  where  there  is  something  given  which 
is  illegal  in  itself,  and  which  must  invalidate  the  whole  agreement,  the  act  cannot 
apply.  The  primary  object  of  this  agreement  is  not  the  tithe  but  the  inclosure,  and 
in  the  half-yearly  receipts  for  the  £40  [529]  they  treat  it  as  for  the  inclosure.  The 
agreement  is  not  that  the  money  or  the  lands  are  to  be  given  for  the  tithe,  but  that 
the  tithe  and  the  glebe  are  to  be  given  for  the  rentrcharge  and  the  other  hinds. 
[Parke,  B.  You  cannot  tell  exactly  what  is  given  for  the  composition  of  tithe — 
whether  the  surplus  quantity  of  lands  or  the  money.]  If  this  is  to  be  construed  as  a 
composition  for  tithe,  the  exchange  of  the  lands  must  be  good  also.  But  the  agreement 
as  to  the  glebe  is  illegal  and  in\alid,  and  the  contract  cannot  be  binding  at  all,  unless 
each  party  had  what  he  bargained  for.  The  moment  the  act  passed,  there  was  nothing 
to  prevent  the  plaintitt"  from  bringing  an  ejectment  to  recover  the  glebe  lands,  as  no 
time  runs  against  the  church  ;  and  there  may  be  some  mode,  either  in  equity  or  other- 
wise, in  which  the  other  party  could  get  back  his  lands.  Therefore  you  cannot  say 
that  the  party  has  the  consideration  for  which  the  tithes  were  given  up.  The  failure 
of  the  consideration  destroys  the  whole  contract.  The  statute  cannot  apply  to  the 
transaction,  unless  it  can  apply  to  the  whole  bargain  ;  you  cannot  say  it  shall  make 
it  good  as  to  a  part  only.  Where  part  must  remain  as  an  illegal  transaction,  the  act 
cannot  be  taken  to  make  an}'  pait  valid.  The  title  of  the  act  is,  "  An  act  for  shorten, 
ing  the  time  required  in  claims  of  modus  decimandi ; "  and  as  it  is  not  to  give  any 
new  composition,  it  can  only  apply  to  compositions  which  were  before  good  in  point 
of  law  ;  but  this,  not  being  so,  is  therefore  not  a  composition  within  the  meaning  of 
the  act. 

But,  secondly,  supposing  it  is  a  composition  within  the  meaning  of  the  act,  the 
proceedings  and  suits  which  have  taken  place  have  taken  the  case  out  of  the  provisions 
of  the  act.  The  second  section  says,  that  every  composition  which  has  been  made  or 
confirmed  by  the  decree  of  any  court  of  equity,  "in  a  suit  to  which  the  ordinary, 
patron,  and  incumbent  were  p.irties,  and  which  hath  not  since  been  set  aside, 
abandoned,  or  departed  from,  shall  [530]  bo  and  the  same  is  hereby  contirmed  and 
made  valid  in  law."  If  it  stood  on  that,  without  I'eferenco  to  the  third  section,  there 
would  be  some  diliieulty,  for  that  would  prevent  the  rector  from  recovering  his  tithes 
in  kind.     Suppose  that  up  to  the  passing  of  this  act  the  usage  had  prevailed  and  not 
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been  departed  from,  to  pay  tithes  in  kind,  and  then  an  action  is  brought,  would  you 
not  say  that  the  word  "  since  "  had  I'sference  to  the  time  of  bringing  the  new  action  ? 
It  could  hardly  mean  that  you  are  to  look  back  to  1833,  to  see  whether  at  that  time 
it  was  depaited  from  or  not.  The  legislature  could  hardly  intend,  that  if  it  was  in 
part  set  aside  or  abandoned  after  that  time,  that  would  not  give  the  rector  a  right  to 
sue.  If  in  all  after-ages  you  are  to  look  back  to  the  year  1833,  in  a  little  time  you 
would  have  all  the  inconvenience  which  has  been  suffered,  of  going  back  to  the  time 
of  Kichard  I.,  which  the  statute  was  intended  to  remedy.  But  the  third  section,  at 
all  events,  coupled  with  the  second,  will,  as  far  as  the  present  case  goes,  put  an  end 
to  any  difficulty  in  that  respect.  It  enacts,  that  that  act  "shall  not  be  prejudicial  or 
available  to  or  for  any  plaintiff  or  defendant  in  any  suit  or  action  relative  to  any  of 
the  matters  before  mentioned,  now  commenced,  or  which  may  be  hereafter  commenced 
during  the  present  session  of  Parliament,  or  within  one  year  from  the  end  thereof." 
The  object  of  that  section  was,  that  if  parties  were  contesting  the  right  at  the  time, 
then  the}'  should  stand  upon  their  rights  if  they  could  make  them  out,  but  the  statute 
should  be  no  hurt  to  them.  That  is  the  construction  which  this  Court  put  upon  it  in 
Thorpe  V.  MaUingley  (5  M.  &  W.  302).  The  facts  were  these  : — There  was  within  the 
year  an  equity  suit  against  the  occupiers  of  land,  in  which,  by  mistake,  the  owner  of 
the  land  was  not  made  a  party  originally,  but  was  added  afterwards.  There  was  a 
decision  by  the  Court  [531]  of  Exchequer  in  equity  decreeing  an  account.  There  was 
then  an  appeal  to  the  House  of  Lords,  and  during  the  pendency  of  that  appeal  an  action 
was  brought  at  common  law  in  this  court,  and  the  present  plaintiff  recovered  his  treble 
value  of  the  tithes,  under  the  statute  2  &  3  Edward  VI.  The  Court  held,  that  the  suit 
going  on  on  the  equity  side  of  this  Courtwas  sufficient  to  satisfy  the  third  section, and  that 
the  rector  had  a  right  to  his  tithes,  though  the  action  for  not  setting  out  tithes  had 
not  been  brought  within  the  year.  It  may  be  said  that  that  decree  was  reversed,  and 
so  it  was,  but  upon  a  mere  technical  point  only.  The  meaning  of  the  act  is  this;  if 
you  have  no  defence,  the  statute  shall  be  none  for  you,  and  if  you  have  a  good  defence, 
still  it  shall  be  no  defence  for  you ;  for  if  you  are  asserting  your  rights  within  the 
year,  you  do  not  want  the  statute.  This  is  a  case  within  the  very  words  of  the  third 
section.  It  says,  that  the  act  shall  not  be  prejudicial  or  available  to  the  plaintiff'  or 
defendant,  in  any  suit  now  commenced,  or  which  may  be  hereafter  commenced  during 
the  present  session,  or  within  one  year  from  the  end  of  it.  Now  there  can  be  no 
doubt  that  this  act  is  here  sought  to  be  used  to  the  prejudice  of  the  plaintiff',  who  was 
the  plaintiff'  in  the  equity  suit  which  was  commenced  within  the  year.  There  is 
nothing  to  confine  the  clause  to  this  particular  suit.  [Alderson,  B.  According  to 
the  defendant's  construction  of  the  word  "  since,"  it  is  to  terminate  from  the  time  of 
the  passing  of  the  act :  then,  if  a  person  has  abandoned  or  departed  in  any  way  from 
the  composition,  but  within  the  twelve  months  brings  an  action  for  not  setting  out  the 
tithes,  and  recovers,  and  brings  another  action  the  following  year,  he  would  fail, 
though  he  had  commenced  his  action  within  the  time  limited  by  the  act.]  That  must 
be  the  i-esult,  unless  the  plaintiff's  construction  be  adopted.  [Alderson,  B.  That, 
however,  does  not  apply  here,  for  the  suit  was  not  successful.]  Yes,  the  plaintitt''s 
suit  was  successful.  The  tithes  were  lecovered,  [532]  and  have  been  since  paid.  But 
the  word  "successful"  cannot  be  imported  into  the  act.  There  is  no  reason  for  so 
doing.  On  the  contrary,  it  would  lead  to  the  greatest  absurdity.  The  bringing  the 
action  against  the  party  will  keep  alive  the  right,  as  was  decided  in  this  Court  in 
Thmpe  v.  MaUingley.  Here,  however,  in  the  former  suit  in  equity,  the  plaintiff'  did 
obtain  a  decree  in  his  favour.  A  bill  was  filed  within  the  year,  and  there  was  a 
decision  upon  it  in  favour  of  the  plaintiff'.  It  may  be  said,  however,  that  the  suit 
must  be  successful  in  the  result;  but  there  is  no  ground  for  introducing  those  words. 
It  is  admitted  that  Lord  Cottenham  did,  in  the  case  in  the  Lords,  express  a  doubt  as 
to  the  correctness  of  the  decision  of  the  Court  below  :  I'lowden  v.  Thorpe  (7  CI.  &  Fin. 
161).  In  the  course  of  the  argument  in  that  case,  a  question  was  raised  whether  the 
suit  in  equity  was  well  commenced,  as  Plowden,  the  then  owner  of  the  property,  was 
made  a  defendant  (by  amending  the  bill)  after  the  year  expired.  And  Lord  Cottenham 
said,  "The  view  I  have  taken  upon  this  part  of  the  case  makes  it  unnecessary  to 
observe  on  the  construction  of  the  2nd  &  3rd  Will.  4,  c.  100.  Had  it  been  necessary 
to  decide  that  question,  I  should  have  found  much  difficulty  in  concurring  in  an 
opinion,  that  a  defendant  against  whom  no  proceedings  were  instituted  until  January, 
1835,  could  not  claim  the  benefit  of  the  third  section,  because  the  suit  to  which  he 
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was  made  a  defendant  by  amendment  had  been  commenced  against  others  within  the 
prescribed  time."  But  he  gave  no  decision  upon  the  point,  and  the  question  was  not 
really  before  him.  The  case  did  not  depend  upon  whether  the  owner  was  a  party  to 
the  record  at  all ;  it  was  a  suit  against  the  occupiers.  That  case  does  not  overrule 
the  decision  in  Tlwrpe  v.  Maltinghi/,  which  is  expressly  in  point.  Lord  Abinger,  C.  B., 
in  that  case,  says  (-5  M.  &  W.  30.j),  "  I  think  the  reasonable  construction  of  the  statute 
is,  that  [533]  the  parties  shall  not  be  entitled  to  raise  the  question  of  the  validity  of 
a  tithe  composition,  confirmed  in  the  manner  mentioned  in  s.  2,  unless  they  commence 
their  action  or  suit  within  the  time  limited  by  the  3rd  section.  The  plaintiff  has  done 
this  by  his  suit  in  the  E.xchequer,  by  the  decree  in  which  the  composition  has  been  set 
aside,  and  he  is  therefore  entitled  to  our  judgment."  The  plaintift"  has  therefore 
brought  bis  case  within  the  words  of  the  2nd  section.  The  Court  must  hold  that  the 
statute  meant  to  apply  to  the  time  when  the  question  came  into  controversy  in  the 
former  action.  [Alderson,  B.  If  you  construe  the  w^ord  "  since  "  to  mean  "  up  to  the 
time  of  action  brought,"  you  give  it  a  reasonable  constructiou.]  That  is  the 
construction  to  be  put  upon  it. 

Bethell,  for  the  defendant.  First,  as  to  whether  this  is  a  composition  within  the 
act.  lu  an  early  stage  of  this  case,  when  it  was  before  Alderson,  B.,  on  the  equity 
side  of  this  Court,  his  hordship  gave  a  clear  expression  of  opinion  that  this  was  a 
composition  of  the  nature  contemplated  by  the  2nd  section  of  the  act.  lu  giving 
judgment  in  that  case,  he  says  (2  Y.  &  C.  441),  "There  is  no  question  that  such.an 
agreement  would  now  be  valid  under  Lord  Tenterden's  Act,  the  provisions  of  which 
clearly  apply  to  the  present  case."  It  wnll  be  necessary  to  explain  how,  consistently 
with  that  opinion,  Mr.  Baron  Alderson  made  the  decree  he  did.  lu  an  early  stage  of 
the  cause,  before  Lord  Abinger,  C.  B.,  a  question  arose,  whether  Mr.  Plowdeu  was 
duly  made  a  party  to  the  cause  ;  and  Lord  Abinger  was  of  opinion,  that  if  the  rector 
had  instituted  his  suit  within  the  twelve  months,  it  was  competent  to  him  to  add  any 
uumber  of  parties  to  the  suit  at  any  subsequent  time,  though  the  parties  were  added 
after  the  expiration  of  the  twelve  mouths.  It  was  not  competent  to  Mr.  Baron  [534] 
Alderson,  sitting  in  equity,  to  overrule  or  alter  what  was  done  by  the  Chief  Baron  ; 
and,  although  he  held  that  the  agreement  was  that  species  of  composition  contemplated 
by  the  act,  yet,  not  being  at  liberty  to  hold  that  the  suit  had  not  been  instituted 
against  Mr.  I'lowden,  he  was  obliged  to  decree  as  he  did.  That  was  one  of  the 
grounds  for  the  defendant's  going  to  the  House  of  Lords  with  an  appeal ;  but  their 
Lordships  found  grounds  for  reversing  the  decree  independently  of  that  point,  and  it 
is  .igreed,  that  although  Loi-d  Cottenham  intimated  an  opinion  on  that  ground  in 
favour  of  the  defendant,  yet  the  point  was  not  there  decided.  In  the  case  of  Cooper 
V.  Uyion,  the  Chief  Baron  followed  his  former  decision.  That  case  was  carried  to  the 
House  of  Lords,  and  was  argued  at  the  bar  of  the  House,  and  the  unanimous  opinion 
of  the  House  was  delivered  by  Lord  Brougham  (11  CI.  &  Fin.  556).  In  that  case,  a 
bill,  brought  by  the  rector  of  a  parish  against  certain  occupiers,  was  tiled  on  the  5th 
of  August,  1 833,  within  the  twelve  months  allowed  by  the  act.  That  bill  was  amended 
on  the  3rd  of  November,  1834,  and  four  other  defendants  were  added.  The  new 
defendants  insisted  that  the  suit  had  not  been  instituted  within  the  time  allowed  by 
the  act,  and  that  they  were  entitled  to  the  benefit  of  its  provisions  ;  and  the  House  of 
Lords  so  decided,  and  dismissed  the  bill  against  the  four  new  defendants.  The  3rd 
section  of  the  act  provides,  that  it  shall  only  ap])ly  to  suits  commenced  after  the 
expiration  of  one  year  from  the  end  of  the  then  session  of  Parliament.  Now  that 
session  ended  on  the  16th  of  August,  1832;  con3Ci|Ueiitly  the  amended  bill  was  tiled 
fifteen  months  after  the  act  passed.  Lord  Brougham,  in  deli\ering  the  judgment, 
after  stating  the  above  facts,  says  (id.  579),  "The  lirst  miscairiage  in  the  court  below, 
however,  was  to  consider  the  whole  defendants  to  the  suit,  the  whole  nine  appellants, 
as  excluded  from  the  operation  of  the  act.  [535]  The  ground  of  this  opinion  was, 
that  the  bill,  being  originally  filed  before  the  16th  of  August,  1833,  and  the  four 
last-named  appellants  being,  under  an  order  of  the  Court  of  Exchequer,  made 
defendants  to  the  same  bill,  were  as  much  excluded  by  the  3rd  section  of  the  act,  as 
if  they  had  been  made  origiTially  defendants  to  the  bill  filed  on  the  5th  of  August, 
1833.  This  is  as  great  and  as  manifest  an  error  as  could  well  be  committed."  And, 
after  stating  that  there  was  no  privity  whatever  between  the  different  defentlants, 
and  that  one  defendant  might  set  up  a  defence  of  a  totally  ilitl'erent  kiml  from  the 
Others,  his  Lordship  proceeds: — "The  parson  is  permitted  to  add  new  defendants  to 


588  THORPE    t'.  PLOW  DEN  U  M.  &  W.  S36. 

his  amended  bill,  in  order  to  save  delay  and  expense  ;  but  each  defendant  so  added 
is  to  be  considered  as  sued  by  the  proceeding  which  makes  him  a  defendant,  and  the 
date  of  his  being  added  is  the  date  of  the  suits  commencement  quoad  him."  In  that 
opinion  Loid  Cottenham  and  Lord  Campbell  concurred,  and  the  House  was  unanimous 
upon  the  point ;  and  the  decree  was  reversed.  The  House  of  Lords  was  unanimous 
in  thinking  that  the  true  construction  of  the  act  was,  that  its  operation  was  suspended 
for  twelve  months,  in  order  to  allow  the  rector  to  institute  a  proper  suit  for  tithes  : 
but  if  he  failed  within  that  time  to  institute  the  proper  suit,  then  the  statute  was 
available  to  every  individual  not  made  a  defendant  within  the  period  of  time  allowed. 
[Parke,  B.  In  order  to  invalidate  the  decree  under  the  second  clause,  there  must 
have  been  a  departing  from  it  before  the  act  passed — a  subsequent  departing  from  it 
would  not  do.]  No  otherwise  than  this,  that,  whatever  individuals  are  parties  to  a 
decree,  they  may  afterwards  release  the  beneht  of  it.  [Parke,  B.  The  decree  which 
my  Brother  Alderson  made  was  a  decree  for  the  tithes.]  Yes,  for  the  single  value  of 
the  tithes.  That  was  the  original  error,  which  has  never  been  avoided.  In  that  case 
the  counsel  began  by  ad-[536]-mitting  that  the  bill  must  be  dismissed  as  agamst  Mr. 
Plowden. 

The  words  of  the  2nd  section  of  the  act  clearly  point  to  a  composition  of  this  kind, 
and  not  merely  to  compositions  real,  which  were  good  befoi-e  the  restraining  stat.  of 
the  13th  Eliz. ;  and  the  legislature,  in  the  clearest  language,  has  pointed  out  to 
rectors  or  vicars,  that,  if  there  exist  a  composition  real  in  their  parish,  originating  in 
such  a  way  that  they  may,  if  they  choose,  avoid  it,  they  must  do  so  within  a  limited 
time.  That  being  so,  it  follows  as  a  necessary  consequence,  that  the  moment  it  was 
decided  by  the  House  of  Lords  that  Mr.  Plowden  was  not  properly  made  a  party 
within  the  statute,  he  became  entitled  to  the  beneht  of  the  act,  and  was  entitled  to 
say,  the  agreement  is  valid,  and  I  may  avail  myself  of  the  statute  in  any  proceedings 
that  may  lie  taken  to  set  it  aside.  Now,  if  that  be  the  true  construction,  the  Court 
will  be  of  opinion  that  the  decree  made  in  1715  was  a  decree  within  the  meaning  of 
the  44:th  section  of  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  which  provides, 
"  that  if  it  shall  appear  to  the  said  commissioners  or  assistant  commissioner,  that  any 
question  concerning  any  modus  or  composition  real,  prescriptive  or  customary  pay- 
ment, or  claim  of  exemption  from  or  non-liability  to  the  payment  of  tithes  relating 
to  the  land  in  question,  shall  have  been  decided  by  competent  authority  before  the 
making  of  the  said  award,  the  commissioners  or  assistant  commissioner  shall  act  on 
the  principle  established  by  such  decision."  Now,  take  the  decree  of  the  court  of 
equity  in  1715,  and  the  second  section,  which  says,  "  that  every  composition  for  tithes, 
which  hath  been  confirmed  by  the  decree  of  any  court  of  equity,  shall  be  confirmed 
and  made  valid  in  law ; "  and  we  have  a  final  decree,  establishing  the  agreement  and 
deciding  that  the  composition  is  good.  There  has  been  every  requisite  and  character 
of  a  decree  within  the  meaning  of  the  4-tth  section  of  the  Tithe  Com-[537]-mutatioa 
Act,  and  which  was  binding  upon  the  commissioner.  The  object  of  the  agreement 
was  to  put  an  end  to  a  claim  for  tithes  over  Mr.  Plowden's  land,  and  also  to  benefit 
the  chuich  by  an  exchange  of  the  uninclosed  land  then  within  the  parish,  the  glebe 
land  lying,  as  stated,  dispersedly  amongst  the  uninclosed  lands  ;  and  certain  particular 
allotments  are  thereby  given  to  the  rector,  together  with  an  annuity  of  £40,  and  the 
glebe  is  given  to  Mr.  Plowden ;  and  all  his  lands  are  to  be  tithe  free.  Upon  the 
construction  of  this  agreement,  Lord  Cottenham,  in  Plmudm  v.  Thwpe  (7  CI.  &  Fin. 
158,  159),  after  stating  the  agreement,  and  that  it  had  been  sanctioned  by  the  bishop, 
and  become  the  subject  of  a  suit  in  Chancery,  in  which  a  decree  was  made  establishing 
the  arrangement,  says,  "It  appears  to  me  that,  inasmuch  as  the  value  of  the  tithes 
released  exceeded  the  £40  per  annum  rent-charge,  and  the  value  of  the  lands  given 
by  Ml'.  Plowden  exceeded  the  value  of  the  glebe  lands  taken,  by  a  sum  equal,  or 
very  nearly  equal  to  £90  a  year,  if  the  £40  a  year  had  been  in  lieu  of  the  tithes,  it 
would  have  been  an  inadequate  compensation  for  them,  even  according  to  their  then 
existing  value,  the  tithes  being  nearly  £60  a  year,  and  the  rent-chai'ge  only  £40.  If 
the  lands  were  to  be  exchanged  for  the  glebe  lands,  it  would  appear  that  that  would 
not  be  the  contract,  inasmuch  as  the  glebe  lands  were  of  the  value  of  £76  a  year,  and 
the  lands  granted  to  the  rector  by  Mr.  Plowden  were  of  the  value  of  £130  a  year. 
It  is  quite  clear,  therefore,  that  some  part  of  the  lands  granted  by  Mr.  Plowden  to 
the  rector  were  in  consideration  of  the  discharge  of  his  other  lands  from  tithe.  It  is 
most  important  to  keep  that  fact  in  view  when  your  Lordships  come  to  consider  how 
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far  the  authority,  whieh  has  been  the  guide  of  the  Court  below  upon  this  subject, 
can  be  considered  as  applicable  to  this  case."  Lord  Cottenham  there  shews,  [538] 
that  by  this  agreement  the  land  is  given  in  lieu  of  tithes,  and  therefore  it  was  a 
composition  real.  He  then  goes  on  to  discriminate  between  that  case  and  the 
Attorney-General  v.  Cholmhy  (2  Eden,  304) ;  that  there  money  was  given  for  the  tithes, 
and  land  was  given  for  the  land.  That  is  an  answer  to  the  argument  that  this  is  not 
a  composition  for  tithes.  It  is  not  only  a  composition  for  tithes  in  the  sense  of  a 
mone}'  payment,  but  in  that  of  giving  a  portion  of  the  lands  to  the  rector  for  ever. 
[Parke,  B.  Mr.  Crompton's  argument  is,  that  a  composition  for  tithes  must  be  land 
or  mone}'  given  solely  for  tithes ;  but  that  this  is  a  composition  of  tithes  and  land  all 
mixed  together.]  There  is  no  authority  for  saying  that  such  a  composition  may  not 
be  made.  It  is  not  invalid,  because  it  has  involved  in  it  certain  other  things  which 
are  parts  of  the  agreement.  [Alderson,  B.  It  cannot  be  material  whether  the 
e.xchange  of  glebe  be  or  be  not  valid  :  the  question  is,  whether  this  is  not,  inter  alia, 
a  composition  for  tithes  ;  and  if  it  be  valid  as  such,  that  is  all  you  want]  So  far  as 
it  is  a  composition  for  tithes,  so  far  the  Court  would  regard  it;  they  are  not  called 
upon  to  say  what  effect  it  would  have  on  the  glebe  :  they  are  only  called  upon  to  say 
whether  it  be  or  be  not  a  composition  for  tithes.  One  of  the  grounds  upon  which 
the  House  of  Lords  proceeded  in  this  case  was,  that  the  rector,  at  the  time  of  claiming 
the  tithes,  was  in  possession  of  the  very  land,  part  of  which  was  clearly  given  in  lieu 
of  the  tithes,  and  was  actually  in  the  enjoyment  of  that  very  composition.  Is  it 
possible  for  the  rector,  who  is  now  in  the  enjoyment  of  these  lands,  to  say  that  this 
is  not  a  composition  for  tithes,  it  being  apparent  that  those  lands  were,  as  to  part, 
(which  part  not  being  ascertainable),  actually  taken  in  lieu  of  tithes  1  The  Court 
have  nothing  to  do  with  the  question  as  to  the  glebe  lands  ;  but  if  it  were  necessary 
to  determine  it,  it  is  quite  clear  that,  since  the  new  Statute  of  Limitations,  3  <fe  4 
Will.  4,  c.  27,  [539]  s.  29,  three  incumbencies  having  taken  place  in  the  living  of 
Aston-le- Walls,  and  1 30  years  having  since  elapsed,  they  could  not  be  recovered  back. 
Crouqhtan  v.  Blake  (12  M.  &  W.  205)  is  an  authority  to  shew  that  the  decree  of  the 
Court  of  Exchequer  in  equity  in  Thorpe  v.  Mattingley  cannot  bind  the  defendant,  as, 
by  the  decision  of  the  House  of  Lords,  the  defendant  in  that  case  was  not  properl)' 
a  p.'irty  to  the  suit.  In  that  case  a  question  arose,  whether,  on  a  bill  filed  against 
certain  occupiers  for  subtraction  of  tithes,  and  praying  an  account,  a  decree  against 
the  occupiers  (the  defendants  in  the  suit)  would  be  good  against  others  not  parties 
to  the  suit;  and  the  Court  clearly  held  that  it  would  not.  It  was  there  said  in 
argument,  that  a  decree  in  such  a  suit  decided  nothing  more  than  that  the  defendants 
must  pay  the  tithes  ;  that  it  did  not  decide  the  right  to  tithe  at  all ;  to  which 
Parke,  B.,  answered,  "  At  all  events  it  only  decides  it  as  to  those  parties.  It  would 
be  a  great  injustice  if  a  decision,  which  binds  only  four  or  five  parties,  could  be  made, 
by  construction  of  the  act,  to  extend  to  the  whole  of  the  township."  The  decree, 
therefore,  of  the  Court  of  Exchequer  in  Tltarpe  v.  Maltinqlcy  amounts  to  nothing,  and 
it  was  totally  reversed  by  the  House  of  Lords. 

Then,  as  to  the  argument  on  the  3rd  section,  that  this  act  is  available  for  the 
plaintiff,  because  he  had  commenced  a  suit  relative  to  this  matter  within  the  year : 
the  answer  to  that  is,  that  the  act  is  available  also  as  a  defence  to  every  person  who 
has  not  lieen  made  a  defendant  within  the  given  time.  Otherwise  there  would  bo 
this  absiud  distinction  between  two  persons,  one  of  whom  was  plaintiff  within  a  given 
period,  and  the  other  was  not  made  a  defendant  within  the  .same  period, — that  the 
act  would  be  available  to  one  and  not  to  the  other.  The  words  import  that  a  proper 
suit  must  be  brought  within  a  given  period  of  time.  It  [540]  is  not  necessary  for  the 
defendant  to  contend  that  the  suit  must  be  successful,  but  only  that  he  is  entitled  to 
the  benefit  of  this  composition,  luiless  a  proper  suit  be  commenced  against  him  within 
that  period  to  set  it  aside.  [Parke,  B.  According  to  your  argument,  we  must  say 
no  more  about  Thorpe  v.  Maltini/ley.]  No;  for  that  case  is  not  consistent  with  the 
decision  subsequently  given  in  the  House  of  Lords.  It  is  clear  that  this  agreement 
is  validated  by  the  statute  ;  and  the  grounds  relied  upon  by  the  plaintiff'  are  taken 
from  under  him  by  the  decision  of  the  House  of  Lords.  The  commissioner  was  there- 
fore bound,  by  force  of  the  statute  and  the  decree  of  171.5,  to  recognize  that  decree 
as  the  List  decree  affecting  equally  the  right  to  the  tithes  and  the  composition  ;  and 
the  defendant  is  entitled  to  have  the  verdict  entered  in  his  favour, 

Crompton  replied. 
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Parke,  B.  Any  doubt  I  have  entertained  in  this  case  has  been  entirely  removed 
by  the  very  able  argument  of  Mr.  Bethell ;  and  there  now  seems  to  me,  in  realitj',  to 
be  no  difficulty  about  this  question.  It  appears  to  me,  that,  reading  the  2nd  and  3rd 
sections  of  this  act  in  theii'  ordinary  and  grammatical  sense,  they  are  very  clear,  and 
there  is  no  necessity  for  making  an  alteration  in  a  single  word,  in  order  to  make  them 
intelligible  and  consistent. 

The  2nd  section  enacts,  "  that  every  composition  for  tithes  which  hath  been  made 
or  confirmed  by  the  decree  of  any  court  of  equity  in  England,  in  any  suit  to  which 
the  ordinary,  patron,  and  incumbent  were  parties,  and  which  hath  not  since  been  set 
aside,  abandoned,  or  departed  from,  shall  be  and  the  same  is  hereby  confirmed  and 
made  valid  in  law." 

The  ordinary  meaning  of  these  words  is,  that  every  such  composition,  so  made  or 
confirmed,  should  be  rendered  valid  [541]  in  law  by  the  operation  of  the  act,  and  from 
the  time  of  passing  it,  if  it  had  not  been  set  aside,  abandoned,  or  depaited  from 
since  the  making  or  confirming,  and  before  the  act.  And  that  this  is  the  true  construc- 
tion of  this  part  of  the  clause,  is  confirmed  by  the  provision  which  follows,  which 
enacts,  that  "  no  modus,  exemption,  or  discharge  shall  be  deemed  to  be  within  the  act, 
unless  it  shall  have  been  acted  upon  at  the  time  of,  or  within  one  year  next  before 
the  passing  of  the  act." 

The  validity  or  invalidity  of  the  composition  or  modus  is  to  be  determined 
according  to  the  condition  of  things  at  the  date  of  the  statute  ;  but,  as  this  provision 
would  preclude  all  further  questions,  and  most  materially  af?'ect  the  rights  of  tithe 
proprietors,  the  Legislature  proceeds,  in  the  following  section  (the  3rd),  to  provide 
a  remedy,  by  enacting,  "that  the  act  shall  not  be  prejudicial  or  available  to  or  for 
any  plaintift'  or  defendant  in  any  action  or  suit  ali'eady  commenced,  or  which  may 
be  commenced  during  the  present  session  of  Parliament,  or  within  one  year  after  the 
end  thereof." 

Any  tithe-owner  is  thus  enabled  to  commence  and  carry  on  a  suit  to  its  proper 
termination,  without  being  in  the  least  affected  by  the  former  enactment,  and  in  such 
a  suit,  but  in  such  a  suit  only,  the  law  must  be  administered  as  it  stood  before  the 
passing  of  this  act ;  and  the  tithe-owner  would  thus  be  enabled  to  secure  his  rights 
hy  the  prompt  commencement  of  a  suit  properly  calculated  to  establish  them.  A 
doubt  occurred  to  me,  from  my  insufficient  acquaintance  with  the  proceedings  of  the 
courts  of  equity,  whether  a  suit  could  be  framed  so  as  to  obtain  complete  justice,  by 
setting  aside  the  composition  altogether  ;  for  I  had  supposed  that  a  bill  could  merely 
be  filed  against  the  then  occupiers  to  have  an  account  of  the  bygone  tithes ;  and  if 
so,  there  would  be  no  remedy  for  the  future  tithes  against  future  occupiers  by  subse- 
quent suits,  and  a  great  wrong  would  be  done  to  the  tithe-owners  ;  and,  to  obviate 
[542]  such  a  mischief,  it  would  have  been  proper  to  alter  the  grammatical  construction 
of  the  two  sections  in  question.  But  Mr.  Bethell  has  satisfied  me,  and  he  is  confirmed 
by  the  information  of  my  Brother  Eolfe,  that  a  suit  might  be  instituted  by  the  parson, 
against  the  owner  of  the  land  and  all  proper  parties,  to  set  aside  the  decree  altogether, 
and  so  deprive  it  of  any  binding  eflS'ect  in  any  subsequent  suit  for  tithes.  This  con- 
sideration removes  all  necessity  of  modifying  the  language  of  the  2nd  and  3rd  sections, 
so  as  to  obviate  the  hardship  on  the  tithe  proprietor ;  and  the  observation  of  Mr. 
Crompton,  that  it  would  be  a  hardship  that  he  was  to  be  bound  by  the  result  of  a 
single  suit,  in  which  he  might  be  defeated  by  a  technical  error,  is  of  no  weight.  It 
is  only  an  additional  i-eason  for  his  taking  care  to  frame  his  bill  with  proper  parties, 
and  in  a  proper  form,  as  well  as  in  due  time. 

I  see,  therefore,  no  good  reason  for  adopting  the  construction  of  Mr.  Crompton, 
that  the  word  "sense  "  is  to  be  read  as  meaning  since  the  decree,  and  up  to  the  time 
of  the  commencement  of  the  suit  in  which  the  right  to  the  tithe  in  kind  should  be 
questioned  ;  and,  indeed,  if  such  an  interpretation  were  adopted,  it  would  afford  a 
ready  means  of  defeating  the  act,  by  enabling  the  tithe-owner  to  abandon  the  composition 
at  any  time,  before  he  chose  to  sue  for  tithe  in  kind. 

I  am  therefore  of  opinion,  that  the  words  of  the  statute,  in  their  ordinary  sense,  are 
plain  and  clear,  and  lead  to  no  such  mischief  or  inconvenience  as  to  require  any 
modification  of  its  language. 

As  to  the  case  of  Thorpe  v.  Maltingley,  it  must  be  admitted  that  it  cannot  now  be 
supported. 

It  seems  to  me,  therefore,  in  the  present  case,  that,  notwithstanding  the  suit  which 
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was  instituted  by  the  plaintil)',  the  '2nd  section  runi.iiiis  in  full  openitioii,  and  the 
plaintiH  is  deprived  of  his  right  to  recover  tithes  in  kind. 

The  only  remaining  question  is,  whether  the  objection,  [543]  now  for  the  first 
time  taken  by  Mr.  Crompton,  can  prevail,  that  the  agreement  of  1711  is  not  a  com- 
position for  tithes  within  the  meaning  of  the  statute.  I  do  not  think  that  we  ought 
to  be  confined  to  the  narrow  construction  which  he  seeks  to  put  upon  these  terms. 
Here  there  was  land  and  an  annual  payment  of  money  given  for  tithes  and  glebe,  and 
together  of  greater  value  than  the  tithes  and  glebe  :  this  is  certainly  a  composition 
for  tithe,  though  it  is  impossible  to  say  how  much  was  given  for  the  tithe.  Whether 
it  be  such  as  to  give  a  valid  title  to  the  glebe,  is  not  necessary  now  to  bo  decided. 
I  am  of  opinion,  that,  under  these  circumstances,  our  judgment  must  be  for  the 
defendant. 

Ai.DKKSuN,  B.  I  am  of  the  same  opinion.  It  would  make  no  difTerence,  for  the 
purjwseof  the  decision  of  this  case,  whether  the  decision  in  Thorpe  v.  Maitingley,  which 
came  before  me  in  equity,  had  been  supported,  instead  of  being,  as  it  was,  reversed  by 
the  House  of  Lords. 

I  tliink  this  composition,  in  the  first  place,  is  a  composition  for  tithes,  and  though 
it  extends  beyond  that,  and  goes  so  far  as  to  include  an  exchange  of  the  glebe,  and 
perhaps  may  not  be  valid  as  to  the  exchange  of  the  glebe,  still  it  is  equally  a  composi- 
tion for  the  tithes,  and  is  now  become  valid  by  the  operation  of  Lord  Tenterden's 
Act.  What  is  the  ett'ect  of  that  act ;'  It  applies  to  compositions  for  tithes  which  were 
in  existence  when  that  act  passed,  and  which  had  not  then  been  set  aside,  abandoned, 
or  depai'ted  fi'om  ;  and  the  intention  of  it  was,  that  all  such  compositions  should  be 
confirmed  and  made  valid  in  law.  This,  then,  was  a  composition  never  set  aside,  and 
never  abandoned  or  departed  from  ;  and  therefore  it  is  made  valid  by  the  "Jnd  section. 
Then,  is  there  any  other  clause  by  which  paities  are  enabled  to  avoid  the  injustice  that 
would  have  been  done  by  an  enactment  of  that  kind  [544]  coming  suddenly  on  them, 
when  they  might  be  reasonably  expected  to  have  relied  on  the  existing  state  of  the 
law,  by  which  at  any  time  they  might  have  set  aside  such  compositions,  and  as  to 
whom,  therefore,  such  an  enactment  would  be  an  ex  post  facto  law  ?  Is  there  a  reason- 
able provision  for  their  case  ]  It  seems  to  me  that  the  3rd  section  is  a  reasonable  pro- 
vision for  their  ease  ;  for  it  enabled  parties  to  institute  a  suit  to  set  right  that  wrong 
which  the  2nd  section  would  otherwise  have  done,  provided  such  suit  were  com- 
menced within  one  year  after  the  end  of  the  then  session  of  Parliament:  that  time 
was,  therefore,  given,  in  which  to  do  something  to  set  aside,  or  cause  to  be  abandoned 
or  to  be  departed  from,  any  composition  for  tithes  which  was  in  existence,  and  which 
otherwise  would  by  the  act  be  made  valid  and  confirmed.  That  is  to  be  done  in  the 
way  Mr.  Bethell  suggests,  by  instituting  a  proceeding  in  equity  to  set  such  a  composi- 
tion aside  ;  and,  if  done  within  twelve  months,  then,  as  far  as  the  act  is  concerned, 
the  composition  for  tithes,  if  it  was  invaliil  before,  will  remain  so  ;  and  when  once  it  is 
set  aside,  it  catniot  be  set  up  again  in  any  way  whatever  ;  it  must  cease  to  have  an 
existence.  But  that  was  not  all,  for  there  might  also  have  been  suits  instituted,  as 
was  the  case  of  T/iorpe  v.  MaUingkij,  merely  for  the  recovery  of  the  tithes  ;  or  there 
might  have  been  an  action  brought,  under  the  statute  of  Edward  the  Sixth,  for  not 
setting  out  tithes:  and  the  3rd  section  also  provides,  that,  as  to  any  plaintiff"  or  defen- 
dant in  suits  of  that  description,  the  act  shall  not  be  prejudicial  to  the  one,  or  avail- 
able to  the  other.  Therefore,  as  to  suits  for  the  recovery  of  tithes,  ])arties  inidcr  the 
3rd  section  are  enabled  to  recover  them,  and  they  have  the  opportunity,  under  the 
same  section,  of  instituting  a  suit  for  the  purpose  of  setting  aside  the  composition  alto- 
gether. The  literal  meaning  of  the  2nd  section  is  this,  that  compositions  in  existence 
at  the  time,  and  which  [545]  had  not  been  set  aside,  abandoned,  or  departed  from 
at  the  time  of  the  passing  of  the  act,  should  be  confirmed.  Why  should  we  give  other 
than  this  construction  to  the  2nd  section  1  Why  should  we  not  give  a  literal  meaning 
to  the  words  of  the  act,  if  we  can  do  so  without  its  leading  to  an  absurdity  f  Then, 
no  such  suit  having  been  instituted  here,  this  composition  for  tithes  is  made  valid  by 
Lord  Tenterden's  Act. 

It  appears  to  me,  therefore,  that  in  this  case  our  judgment  should  be  for  the 
defendant. 

Platt,  B.  I  also  think  that  our  judgment  should  be  for  the  defendant.  Certainly, 
in  the  outset  of  the  case,  I  did  not  feel  much  dilliculty  about  this  act  of  Parliament ; 
but  if  there  was  any  doubt,  Mr.  Bethell  has  dispersed  it.      The  1st  suction  of  the  act 


592  MACINTOSH    V.  THE    MIDLAND    COUNTIES    RLY.  CO.       14  M.  &  W.  546. 

provides  as  to  what  prescriptions  or  claims  of  modus  should  be  valid  in  law ;  and  in 
one  branch  of  the  section,  it  provides,  that,  if  evidence  be  given  shewing  payment  or 
render  of  such  modus  for  thirty  years,  that  shall  be  sufficient.  Then  there  is  a  second 
branch  of  the  section,  which  applies  to  this  case,  that  evidence  may  be  given  of  a  like 
consistent  payment  during  sixty  years,  which,  if  admitted,  is  held  to  be  indefeasible, 
unless  it  be  shewn  to  have  been  made  under  some  agreement  between  the  parties. 
it  was  very  naturally  felt  by  the  Legislature,  that  where  the  incumbent,  patron,  and 
ordinary  had  all  concurred  in  a  certain  arrangement,  and  that  arrangement  had  been 
sanctioned  by  a  court  of  justice,  it  would  be  very  hard  to  let  all  those  cases  loose, 
because  the  agreements  might  not  be  strictly  valid  in  point  of  law  ;  therefore  the 
Legislature  interfered  by  this  statute,  and  enacted,  "  that  every  composition  for  tithes 
which  hath  been  made  or  confirmed  by  the  decree  of  any  court  of  equity  in  England, 
in  a  suit  to  which  the  ordinary,  patron,  and  incumbent  were  parties,  and  which  [546] 
hath  not  since  been  set  aside,  abandoned,  or  departed  from,  shall  be  and  the  same 
is  hereby  confirmed  and  made  valid  in  law."  Now  certainly,  if,  an  agreement  of  this 
kind  having  been  entered  into,  it  had  been  set  aside  by  a  court  of  equity,  or  if  it  was 
abandoned  by  both  parties,  or  if  it  was  departed  from,  in  any  of  those  cases,  it  was 
intended  that  the  matter  was  not  to  be  confirmed  and  made  valid  in  law.  A  limit, 
however,  was  to  be  put,  and  therefore  the  next  section  follows — "  that  this  act 
shall  not  be  prejudicial  or  available  to  or  for  any  plaintiff  or  defendant  in  any  suit  or 
action,  relating  to  any  of  the  matters  before  mentioned,  now  commenced,  or  which  may 
be  hereafter  commenced,  during  the  present  session  of  Parliament,  or  within  one  year 
from  the  end  thereof."  Therefore  the  act  gave  them  a  period  of  time,  during  which 
they  might  make  their  election  whether  they  shoidd  take  proceedings  in  equity  to 
set  aside  the  agreement  they  meant  to  abandon  ;  and  in  that  the  Legislature  took 
care  of  the  parties  interested  on  both  sides — it  quieted  the  claims  of  the  parties 
to  compositions,  which,  though  very  fair  and  equitable,  nevertheless  might  not  be 
strictly  valid  in  law,  unless  they  should  be  litigated  within  a  year;  and  surely  no 
great  injustice  could  be  done  by  that;  if  it  was  likely  to  affect  any  injustice,  the 
parties  interested  would  have  come  forward  and  protested  against  it,  or,  as  Mr. 
Bethell  has  suggested,  there  is  a  period  of  time  given  to  the  parson,  the  ordinary, 
or  the  patron,  in  which  to  get  rid  of  this  agreement,  if  any  of  them  desire  to  get  rid 
of  it.  In  this  case  they  have  not  done  so,  and  must  therefore  be  bound  by  the 
agreement. 

As  to  the  question,  whether  this  is  a  composition  for  tithes  or  not,  I  could  not 
under.stand  the  learned  counsel's  argument,  in  contending,  that,  by  reason  of  the 
agreement  embracing  something  else  than  tithe,  it  was  therefore  void.  I  take  it  to 
have  been  clearly  a  composition  for  tithes,  and  [547]  coming  within  this  section  of 
the  act  of  Parliament.  It  seems  to  me,  therefore,  that  the  objections  taken  by  the 
learned  coun.sel  for  the  plaintifT  cannot  be  sustained  ;  and,  on  the  whole,  I  think 
the  judgment  should  be  for  the  defendant,  and  that  the  agreement  must  be  taken 
to  be  valid. 

Parke,  B.  I  ought  to  mention,  that  my  Brother  Rolfe,  who  was  obliged  to  leave 
the  Court,  was  clearly  of  opinion  that  the  defendant  was  entitled  to  judgment. 

Judgment  for  the  defendant. 

[548]  Macintosh  v.  The  Midland  Countie.s  Railway  Company.  July  9, 
1845. — In  an  action  of  debt  to  recover  a  sum  of  money  under  two  deeds  of 
covenant,  the  declaration  alleged,  that,  by  an  indenture  of  the  1 9th  of  December, 
1837,  in  consideration  of  the  sum  of  258,6291.  10s.  6d.,  the  plaintiff  covenanted 
with  the  defendants  to  make  and  complete  a  certain  portion  of  a  certain  railway, 
and  to  provide  bars  or  rails  and  chairs,  on  or  before  the  1st  of  May,  1840;  that 
afterwards,  by  another  indenture  of  the  2.3rd  of  March,  1839,  in  consideration 
of  the  further  sum  of  £15,000,  the  plaintiff  covenanted  with  the  defendants,  that 
he,  the  plaintift',  being  provided  by  them  with  railway  bars  or  rails  and  chairs  for 
tempoi'ary  and  permanent  use,  would  complete  the  said  portion  of  the  said 
railway,  and  the  line  of  the  permanent  railway,  on  or  before  the  1st  of  June, 
1840;  provided,  that,  if  the  said  plaintift'  should  not  complete  the  said  railway 
by  the  .said  1st  of  Jinie,  1840,  he  should  pay  to  the  said  defendants  the  sum  of 
4^300  for  the  said  1st  of  June,  and  the  like  sum  for  every  succeeding  day,  until 
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the  whole  should  have  been  completed,  but  so  that  the  total  amount  to  become 
forfeitable  should  not  exceed  the  sum  of  £15,000.  Breach,  that  the  defendants 
detained  from,  and  did  not  paj'  the  plaintiff  a  large  sum,  to  wit,  £20,000,  parcel 
of  the  sum  due  to  the  plaintitT.  Plea,  as  to  £7500,  parcel  of  the  said  sum  of 
£20,000,  that  the  said  sum  of  £7500  is  parcel  of  the  said  sum  of  £15,000  agreed 
to  be  retained  by  the  defendants  ;  that  the  plaiutitf  did  not  complete  the  said 
railway  on  or  before  the  1st  of  June,  1840,  nor  until  twenty-four  days  after, 
whereby  the  plaintiff  then  became  liable  to  pay  to  the  said  defendants  the  sum 
of  £300  for  the  1st  day  of  June,  and  the  like  sum  for  every  such  succeeding 
twenty-four  days  during  which  the  railway  I'emained  incomplete,  by  reason  of 
which  the  defendants  deducted  and  retained  the  said  sum  of  £7500  out  of  the 
monies  payable  by  them  to  the  plaintiff. — Replication,  that  the  jjlaintiff  did  not 
become  nor  was  liable  to  pay  the  defendants,  modo  et  forma.  At  the  trial,  it 
was  proved  that  the  plaintiff  did  not  finish  the  railway  until  twenty-four  days 
after  the  1  st  of  June,  but  that  the  defendants  had  not  provided  the  plaintiff  with 
the  bars,  rails,  and  chairs  in  sufficient  quantity  to  enable  him  to  complete  it  by 
that  day.  The  learned  judge  told  the  jury  that  the  defendants  were  bound,  as 
a  condition  precedent  to  their  right  to  deduct  the  £7500,  to  furnish  the  plaintiff 
with  such  bars,  rails,  and  chairs : — Held,  that  that  was  a  misdirection  ;  that  the 
covenants  were  independent :  and  that  the  furnishing  of  the  Imrs,  rails,  and  chairs 
was  not  a  condition  precedent  to  the  right  of  the  defendants  to  make  the 
deduction  ;  and  that,  the  only  question  being  whether  the  railway  was  completed 
on  the  1st  of  June,  the  plea  was  established. 

[S.  C.  3  Kailw.  Cas.  780;  14  L.  J.  Ex.  338.] 

Debt.  The  declaration  stated,  that  heretofore,  to  wit,  on  the  19th  of  December, 
1837,  by  an  indenture  then  made  between  the  said  Company  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  after  reciting  (inter  alia)  that  the  said  Company  had,  under 
the  powers  of  their  act  of  Parliament,  determined  to  make  a  railway,  commencing  in 
Rugby,  in  the  county  of  Warwick,  and  terminating  in  the  township  of  Long  Eaton, 
in  the  county  of  Derby  ;  and  that  the  plaintiff  was  willing  to  contract  with  the 
Company  to  execute  the  works  desciibed  in  certain  specifications,  &c.  of  the  engineer 
of  the  Company,  &c. ;  and  that  the  Compau}'  had  agreed  to  advance  to  the  plaintiff, 
from  time  to  time  duiing  the  progress  of  the  works  so  contracted  to  be  executed  by 
him,  sums  of  money  by  way  of  instalments  upon  account  of  and  in  part  payment  for 
the  works  then  actually  done  and  executed  I)y  him,  &c.,  such  execution  to  [549]  bo 
certified  by  the  resident  engineer  of  the  Company  for  the  time  being ;  and  that,  upon 
completion  by  him  of  the  works  so  to  be  executed,  and  upon  the  maintenance  thereof 
by  him  for  one  year,  such  completion  and  m.iintenance  also  to  be  certified  as  therein- 
after mentioned,  he  the  plaintiff  was  to  receive  the  remainder  of  the  monies  due  to 
hira  upon  the  said  contract:  It  was  witnessed,  that,  in  consideration  of  258,6291. 
10s.  6d.,  agreed  to  be  paid  by  the  said  Company  in  manner  thereinafter  mentioned, 
he  the  plaintitl' covenanted  with  the  said  Company  and  their  successors  to  make  and 
complete  a  portion  of  the  said  railway,  (therein  particulaily  described),  and  to  pi'ovido 
(inter  alia)  all  such  lailway  bars  or  rails  and  chairs  as  might  be  necessary  for  temporary 
use  in  the  construction  of  the  works,  except  such  railway  bars  or  rails  and  chairs  as 
were  thereinafter  covenanted  to  l)c  provided  by  the  said  Company,  and  to  complete 
the  said  works,  and  to  deliver  over  the  same  so  completed  to  the  .said  Company,  on 
or  before  the  1st  day  of  May,  1840,  and  to  maintain  the  said  railway  for  one  year 
thereafter.  And  it  was  by  the  said  indenture  further  witnessed,  that,  in  considera- 
tion of  the  ])remises,  the  Compan}'  covenanted  with  the  plaintitl  that  they  should  and 
would  pay  the  said  sum  of  258,0291.  10s.  fid.,  or  such  other  sum  as  should  become 
payable  to  the  plaintiff,  at  the  times  and  in  manner  following  ;  (that  is  to  say),  at  the 
expiration  of  four  weeks  from  the  day  on  which  the  works  should  have  been  com- 
menced, or  within  fourteen  days  thereafter,  nine  tenth  parts  of  the  whole  amount  or 
value  of  the  works  and  materials  which  should  have  then  been  executed  and  provided 
by  the  plaintiff;  and  so  from  time  to  time,  at  the  expiration  of  every  succeeding  four 
weeks,  until  the  sums  retained  in  the  hands  of  the  Com[)any  shoulil  amount  to  £10,000, 
they  should  in  like  manner  pay  to  the  plaintill'  nine  tenth  parts  of  the  whole  amount 
or  value  of  the  said  works  aiid  matcri.ils  then  actually  performed  and  provided  ;  and, 
from  the  time  when  the  sums  so  retained  should   amount   to  [550]   £10,000.  they 
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should,  at  the  expiration  of  eveiy  succeeding  four  weeks,  pay  to  the  plaintiff  nineteen 
twentieth  parts  of  the  whole  amount  of  such  work  and  materials  which  should  have 
been  performed  or  provided  during  the  next  preceding  four  weeks,  until  the  whole 
sums  retained  by  the  Company  should  amount  to  X15,000;  after  which  time  the 
Company  should,  at  the  expiration  of  every  succeeding  four  weeks,  until  the  whole 
of  the  works  should  have  been  executed,  pay  to  the  plaintiff'  the  full  amount  or  value 
of  the  works  and  materials  performed  and  provided  during  the  next  preceding  four 
weeks  ;  and  should,  at  the  expiration  of  three  calendar  months  after  the  whole  of  the 
works  should  have  been  completely  finished  by  the  plaintiff",  to  the  satisfaction  of  the 
principal  engineer  of  the  Company,  pay  to  the  plaintiff"  four-fifths  of  the  whole  sum 
retained  bj'  them,  and  the  remaining  one-fifth  at  the  expiiation  of  one  month  from  the 
date  of  the  engineer's  certificate  that  the  said  railway  had  been  well  and  substantially 
maintained  by  the  plaintiff'  for  one  year.  And  it  was  thereby  agreed,  that  the 
Company  should  find  and  provide  for  the  plaintiff,  for  his  temporary  use  in  the  con- 
struction of  the  works,  a  portion  of  the  permanent  bars  or  I'ails  and  chairs,  and  that 
the  plaintiff'  might  use  the  same  for  laying  temporary  roads  or  railways  to  be  used 
in  the  execution  of  the  works ;  and  that  the  Company  should  deliver  the  same  in 
twelve  equal  monthly  quantities,  commencing  on  the  1st  of  January,  1839,  and  so  on, 
on  the  first  day  of  every  succeeding  month,  until  the  whole  should  have  been 
delivered,  &c.  The  declaration  then  stated,  that,  by  another  indenture,  made 
between  the  Company  of  the  one  part,  and  the  plaintiff'  of  the  other,  dated  23rd  of 
March,  1839,  reciting,  that  the  plaintiff"  had  further  agreed  to  contract  with  the  Company 
for  laying  the  permanent  line  of  railway  on  the  portion  of  the  railway  comprised 
in  his  contract,  and  that  he  had  agreed  to  expedite  the  works,  so  that  the  whole  line 
of  the  railway  might  be  opened  for  the  use  of  the  public  on  the  1st  of  June,  1840,  in 
[551]  consideration  of  the  Company  agreeing  to  pay  him  the  further  sum  of  £15,000, 
in  addition  to  the  said  sum  of  258,6291.  10s.  6d.,  in  consideration  for  such  expedition 
and  completing  the  same  as  aforesaid  :  It  was  witnessed,  that,  in  consideration  of  the 
further  sum  of  £15,000,  the  plaintiff'  covenanted  with  the  Company,  that  he,  the 
plaintiff",  being  provided  by  the  Company  with  railway  bars  or  rails,  chairs,  &c.,  for 
temporary  and  permanent  use  as  thereinafter  mentioned,  would  complete  the  said 
portion  of  the  said  railway,  and  the  line  of  the  permanent  railway,  on  or  before  the 
said  1st  of  June,  1840,  &c.  Provided,  that,  in  addition  to  the  permanent  railwaj' 
bars  or  rails  and  chairs,  which  had  been  delivered  or  agreed  to  be  delivered  in  pursu- 
ance of  the  original  contract,  for  the  plaintifi''s  temporary  use  in  the  construction  of 
the  works,  and  which  thereby  were  declared  to  amount  to  300  tons,  the  Company 
should  and  would,  at  their  own  costs  and  charges,  provide  and  deliver,  at  &c.,  all  such 
further  railway  bars  or  rails,  chairs,  &c.,  as  should  be  requisite  or  necessary  for  making 
and  completing  the  said  permanent  way,  in  such  quantities  and  at  such  times  as 
thereinafter  mentioned;  viz.  300  tons  on  or  before  the  1st  of  April,  1839,  300  tons 
on  or  before  the  1st  of  May,  300  tons  on  or  before  the  1st  of  June,  300  tons  on  or 
before  the  1st  of  July,  450  tons  on  or  before  the  l.st  of  August,  500  tons  on  or  before 
the  1st  of  September,  500  tons  on  or  before  the  1st  of  October,  300  tons  on  or  before 
the  1st  of  November,  and  300  tons  on  or  before  the  1st  of  December  following.  And 
the  Company  thereby  covenanted  with  the  plaintiff"  to  pay  him  the  said  additional 
sum  of  £15,000  as  the  consideration  for  his  so  expediting  the  works,  and  completing 
the  whole  of  the  said  railway  by  such  time  as  before  mentioned,  subject  nevertheless 
to  such  deductions  thereout  as  thereinafter  mentioned,  by  such  monthly  instalments, 
in  respect  of  the  works  and  materials  from  time  to  time  actually  performed  and  pro- 
vided, as  by  the  original  contract  the  said  sum  of  258,6291.  10s.  6d.  was  made  payable, 
and  as  if  the  said  sum  [552]  of  £15,000  had  originally  formed  part  of  the  con- 
sideration for  the  original  contract.  Proviso,  that,  in  case  the  plaintiff'  should  not 
complete  the  whole  of  the  said  railway  on  or  before  the  said  1st  day  of  June,  1840, 
so  that  it  might  be  capable  of  being  opened  by  the  said  Company  for  the  use  of  the 
public  on  that  day,  then  and  in  such  case  the  plaintiff'  should  and  would,  on  demand, 
pay  to  the  said  Company  the  sum  of  £300  for  the  said  1st  of  June,  and  the  like  sura 
for  every  succeeding  day  (Sundays  only  excepted)  until  the  whole  of  the  said  railwaj' 
should  have  been  so  made  and  completed,  and  delivered  over  to  the  said  Company 
capable  of  being  opened  by  them  to  the  public  as  aforesaid  ;  but  so,  nevertheless,  that 
the  total  amount  to  become  forfeitable  or  payable  by  the  said  plaintiff"  should  not 
exceed  in  the  whole  the  sum  of  £15,000.     Averment,  that  the  plaintiflf  did,  to  wit. 
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on  the  20th  (];iy  of  M;nvh,  KS;?9,  and  on  divers  days  and  times  between  that  day  and 
a  certain  day  and  j'ear,  to  wit,  the  1st  day  of  June,  1840,  make  and  complete  the 
whole  line  of  the  said  railway.  Breach,  that  the  defendants  detained  from  and  did 
not  pay  to  the  plaintifl'  a  large  sum,  to  wit,  the  sum  of  £:20,00G,  parcel  of  the  sum 
due  to  the  plaintiff',  &c. 

Fifth  plea,  as  to  the  sum  of  £7500,  parcel  of  the  said  sura  of  £20,000,  that  the 
said  sum  of  £7500  was  and  is  parcel  of  the  said  s\im  of  £15,000  so  agreed  to  be 
retained  bj'  the  defendants  as  aforesaid  ;  that  the  plaintitl'  did  not  complete  the  said 
railway,  and  deliver  the  same  to  the  defendants,  so  as  that  it  might  be  capable  of  being 
opened  for  the  use  of  the  public  on  or  before  the  1st  day  of  June,  1840,  nor  until  the 
expiration  of  twenty-four  days  thereafter  (excepting  Sundays),  whereby  the  plaintiff 
then  Ijecame  liable  to  pay  to  the  said  defendants,  on  demand,  the  sum  of  £300  for  the 
said  1st  of  June,  and  the  like  sum  for  every  of  such  succeeding  twenty-four  days 
(Sundays  excepted)  during  which  the  said  railway  remained  incomplete  and  undelivered 
over  to  the  defendants  ;  by  reason  of  which  the  defendants  deducted  and  letained  the 
said  [553]  sum  of  £7500  out  of  the  monies  payable  by  them  to  the  plaintiff. 

lieplieation,  that  the  plaintiff  did  not  become  nor  was  liable  to  pay  the  defendants 
on  demand,  in  manner  and  form  &c. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  sittings  in  London  after  last 
Hilary  Term,  the  deeds  set  forth  in  the  declaration  were  proved  ;  and  it  was  also 
shewn  that  the  plaintiff'  did  not  complete  the  portion  of  the  railway  in  question  until 
the  lapse  of  twenty-four  days  after  the  1st  of  June,  1840,  but  that  he  was  not  supplied 
by  the  defendants  with  bars  or  rails  and  chairs  at  the  times  and  in  the  quantities 
specified  in  the  deed  of  23rd  of  March,  1839,  nor  in  suliicient  ([uantitics  to  enable  him 
to  complete  it  by  the  1st  of  June,  1840,  It  was  contended  for  the  defendants,  that 
they  were  nevertheless  entitled  in  this  action  to  deduct  the  sum  of  £7500  from  the 
£15,000  payable  to  the  plaintiff'  under  the  deed,  being  after  the  rate  of  £300  per  day 
from  the  1st  of  June,  1840,  subsequent  to  the  day  when  the  work  was  in  fact  completed, 
and  that  the  remedy  against  them  for  the  non-supply  of  the  rails  and  chairs  was  by 
a  cross  action  :  and  evidence  was  also  tendered  on  behalf  of  the  defendants,  to  shew 
that  the  non  supply  of  the  rails  and  chairs  was  not  the  sole  cause  of  the  non-completion 
of  the  work  in  due  time.  The  Lord  Chief  Baron  was  however  of  opinion,  that  the 
supply  by  the  defendants  of  a  sufficient  numl)er  of  rails  and  chairs  to  enable  the 
defendant  to  complete  the  work  by  the  1st  of  .June,  1840,  was  a  condition  ])recedent 
to  their  right  to  make  any  deduction  from  the  £15,000;  and  he  therefore  rejected 
the  evidence  tendered,  and  under  his  direction  a  verdict  was  found  for  the  plaintitT 
for  the  whole  amount  claimed  by  him. 

In  Eastei'  Term  Kelly  ol)tained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  of  the  exclusion  of  the  above  evidence,  or  for  arresting  the  judgment; 
against  which  cause  was  shewn  in  Trinity  Term  (May  6)  by 

[554]  Martin,  Cowling,  and  Montague  Smith.  The  question  in  this  case  turns 
altogether  on  the  construction  of  the  deed  of  the  23rd  of  March,  1839.  It  was 
admitted  that  the  rails  and  chairs  were  not  supplied  l)y  the  defendants  strictly 
according  to  the  stipulations  of  the  deed  ;  but  it  was  said,  that,  inasmuch  as  it  could 
be  shewn  that  the  non-sujjply  of  them  was  not  the  sole  cause  of  the  non-completion 
of  the  railwav  on  the  day  mentioned  in  the  deed,  the  penalty  attached.  [Pollock,  C.  H. 
I  thought  the  defendants  were  in  the  same  condition  as  they  would  have  been  in  an 
action  for  the  penalty,  anrl  that  they  could  not  have  sued  for  the  penalty  until  after 
the  supply  of  the  rails  and  chairs  according  to  the  terms  of  the  deed.]  There  can  be 
no  doubt,  that,  in  an  action  for  the  penalty,  the  supply  of  rails  and  chairs  pursuant 
to  the  deed  would  have  been  a  necessary  averment.  "The  defendants  say,  first,  th.it 
the  fact  of  the  railway  being  completed  on  the  1st  of  June,  1840,  was  a  condition 
precedent  to  the  plaintiffs  right  to  receive  the  £15,000.  But  that  clearly  is  not  so. 
The  £15,000  is  paya1)le  month  by  month  during  the  progress  of  the  work  ;  and  it  is 
absurd  to  say  that  the  payment  of  the  whole  of  that  sum  could  depend  on  the  perform- 
ance of  a  matter  in  the  year  1840  as  a  condition  precedent.  It  is  all  by  way  of 
proviso,  and  is  a  condition  sub.se(|uent.  But,  further,  the  supply  of  the  rails  and 
chairs  on  the  days  mentioned  in  the  deed  is  a  condition  precedent  to  the  attaching  of 
the  penalty.  The  covenant  of  the  ])laintiff  is,  that,  on  being  provided  by  the  Company 
with  bars  or  r.iils  and  chairs,  at  the  times  and  in  the  manner  therein  mentioned,  ho 
will  complete  the  work  on  or  before  the  1st  of  .lune,  1840.     Could  a  declaration  be 
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framed  against  him  upon  this  covenant,  without  an  averment  that  they  were  supplied 
on  those  days?  Clearly  not.  The  quantity  to  be  delivered  varies  in  the  different 
months,  no  doubt  because  it  was  more  convenient,  and  because  labour  could  more 
beneficiall_v  be  applied  to  the  work  in  certain  months  than  in  others.  Besides,  the 
deduction  of  the  penalty  is  to  be  [555]  made,  not  out  of  the  £15,000  alone,  but  out 
of  the  entire  sum  payable  to  the  plaintiff  under  both  deeds.  Holme  v.  Guppy  (3  M. 
&  W.  387)  is  an  authority  to  shew  how  such  a  stipulation  as  this  is  to  be  construed, 
and  that  the  party  seeking  to  enforce  a  penalty  of  this  kind  must  bring  himself  strictly 
within  the  terms  of  the  contract. 

Peacock,  (with  whom  was  Kelly),  contrk  It  is  not  necessary  absolutely  to  argue 
that  the  supply  of  the  rails  and  chairs  by  the  defendants  was  not  a  condition  prece- 
dent ;  although  the  defendants  contend  that  these  are  independent  covenants  by  the 
plaintiff  to  complete  the  work  by  a  certain  day,  and  by  the  defendants  to  pay  the 
£15,000  in  the  manner  mentioned  in  the  deed  ;  subject  to  a  proviso,  that,  if  the  word 
be  not  so  completed,  the  defendants  shall  be  at  liberty  to  deduct  a  portion  of  the 
price  so  to  be  paid  for  expedition.  The  question  is,  if  the  company  covenant  to  pay 
him  £15,000  for  doing  a  particular  act,  are  they  bound  to  pay  him  the  whole  of  that 
sum  if  he  fails  to  doit?  But  here  the  question  arises  on  the  plaintiff's  replication 
to  the  fifth  plea,  in  which  he  mei'ely  alleges  that  he  did  not  become  nor  was  liable  to 
pay  the  defendants  on  demand,  modo  et  forma.  Under  that  replication,  he  cannot 
give  any  new  facts  in  evidence.  Now  it  is  established  in  evidence  that  he  did  not 
in  fact  complete  the  works  on  the  day  stipulated  for.  He  says  it  was  because 
the  defendants  did  not  furnish  the  rails  and  chairs  according  to  the  terms  of  their 
contract.  But  his  replication  does  not  state  that,  but  merely  says  that  he  was  not 
liable  to  pay  the  penalty  as  alleged  in  the  plea;  that  is,  either  that  he  was  not 
liable  by  reason  of  the  facts  alleged  in  the  plea,  or  that  those  facts  were  not  true. 
Could  he,  under  this  replication,  have  given  evidence  of  a  release  from  the  penalty  ? 
Clearly  not.  [Alderson,  B.  It  may  be  a  bad  plea,  but  it  [556]  would  seem  that  it 
was  proved  in  fact.  On  these  pleadings,  there  is  no  issue  as  to  whether  there  was 
a  due  supply  of  rails  and  chairs,  or  not.  The  plea  is  proved  simply  by  shewing 
that  the  plaintiff  did  not  complete  the  work  on  the  day  mentioned.]  Yes ;  and 
moreover,  the  plaintiff",  in  his  declaration,  alleges  his  right  to  receive  the  £15,000 
because  he  did  complete  the  work  by  the  1st  of  June,  1840.  If,  therefore,  his 
replication  had  alleged  that  he  did  not  so  complete  it,  because  he  was  not  duly 
supplied  with  rails  and  chairs,  that  would  have  been  a  departure.  He  ought  to  have 
alleged  in  his  declaration  a  dispensation  with  the  completion  of  the  work  on  that  day, 
by  reason  of  the  non-supply  of  the  rails  and  chairs.  The  defendants  are,  therefore, 
entitled  to  the  verdict  on  this  issue. 

The  Court  called  upon  the  plaintifi's  counsel  to  address  themselves  to  this  point. 
The  case  accordingly  stood  over  for  this  purpose  until  the  following  day  (May  7th), 
when  it  was  further  argued  by 

Cowling  for  the  plaintiff,  and  Peacock  for  the  defendants,  on  the  question  whether, 
assuming  the  due  supply  of  the  rails,  &c.  to  be  a  condition  precedent,  the  non- 
compliance with  it  could  be  gone  into  on  the  issue  raised  by  these  pleadings;  but 
the  Court  having  ultimately  come  to  the  conclusion  that  it  was  not  a  condition 
precedent,  it  is  not  necessary  to  detail  the  argument  at  length.  The  following 
cases  were  cited  and  relied  upon  on  behalf  of  the  plaintiff': — Collins  v.  Gihhs  (2  Burr. 
899),  Serjt.  Williams's  note  to  Stenndl  v.  Hogq,  1  Saund.  228  a.,  Edge  v.  Femberton 
(12  M.  &  W.  187),  Jiniiiworth  v.  Hall  (2  B.  &  A.  695),  Mellor  v.  Baddekij  (2  C.  &  M. 
675),  Rawlins  v.  Danvers  (5  Esp.  38),  and  IFoodham  v.  Edwards  (5  Ad.  &  Ell.  771  ; 
1  Nev.  &  P.  207).  For  the  de-[557]fendant,  The  Bishop  of  Meath  v.  The  Marquis  of 
IVinchtster  (3  Bing.  N.  C.  183 ;  3  Scott,  5(51)  was  cited,  and  the  case  of  Collins  v.  Gihhs, 
and  the  doctrine  laid  down  in  the  note  to  Sleimell  v.  Hogg,  were  distinguished. 
Piatt,  B.,  also  referred  to  Sicklevwre  v.  Thistleton  (6  M.  &  Selw.  9). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Alderson,  B.     In  this  case  we  think  there  should  be  a  new  trial. 

The  question  turns  upon  the  fifth  plea  to  the  declaration.  [His  Lordship  stated 
the  substance  of  the  declaration,  and  continued.]  To  this  declaration,  the  fifth  plea 
of  the  defendants,  which  is  pleaded  as  to  £7500,  part  of  the  sum  demanded,  -states 
in  substance,  that  the  plaintitl'did  not  complete  the  railway  on  the  1st  of  June,  1840, 
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accordiug  to  the  terras  of  the  second  indenture,  and  that,  in  consequence  of  his  failing 
to  do  so  for  the  space  of  twenty-four  days,  exclusive  of  Sundays,  the  defendants  had 
the  right  of  deducting  from  the  sum  to  be  paid  to  him  certain  sums  amounting 
altogether  to  the  sum  of  £7500. 

The  replication  to  this  plea  denies  onlj'  that  the  plaintift'  was  liable  to  pay  in 
maimer  and  form  as  in  the  plea  is  alleged.  The  question  is,  what  is  the  issue  thereby 
raised  I  The  Lord  Chief  Baion,  at  the  trial,  thought  that  the  defendants  were  bound, 
iis  a  condition  precedent  to  their  right  of  deducting  any  part  of  the  £15,000,  to  furnish 
the  plaintiff'  with  the  materials  stipulated  for,  in  the  manner  and  at  the  times 
mentioned  in  the  second  indenture,  and  that,  as  they  had  not  done  so,  (which  question 
the  jury  have  found  for  the  plaintifl"),  the  failure  of  the  plaintifl'  to  complete  on  the 
1st  of  June,  lt^40,  did  not  make  him  liable  to  the  deductions  on  which  the  defendants 
insisted.  [558]  But,  after  fully  considering  this  question,  we  think  that  the  true 
construction  of  the  deed,  and  the  true  question  raised  by  these  pleadings,  is  only 
whether  the  railway  was  completed  on  the  1st  of  June,  1840,  and  that,  if  not  so 
completed,  the  plaintiflf  became  liable  to  allow  the  daily  deduction  of  £300  for  the 
non-completion  ;  and  that  the  fifth  plea  was  in  truth  made  out,  if  the  number  of  days 
for  which  the  deduction  was  claimed  was  established.  The  covenant  ou  the  plaintiff's 
part  is  absolute,  to  complete  ou  a  given  day,  or  to  pay  £300  dail\'  if  he  does  not. 
Any  other  construction  would  lead  to  the  conclusion,  which  we  think  an  unre;isonable 
one,  that  the  non-supply  of  a  single  rail  or  chair  by  the  time  specified  for  its  delivery, 
although  in  the  result  wholh'  immaterial  to  the  facilities  for  completion,  would  entitle 
the  plaintiff  to  receive  the  £15,000  given  for  expedition  money,  without  his  giving 
the  expedition  for  it.  On  the  other  hand,  by  treating  the  covenants  as  independent, 
it  is  open  to  the  plaintiff,  if  he  has  really  been  prevented  from  completing  the  railway 
in  due  time  by  the  defendants'  neglect,  to  bring  his  action  against  them  for  that 
breach  of  their  covenant.  In  such  an  action,  it  will  be  open  to  the  jury  to  give  him 
full  redress  for  all  the  damages  (including  these  deductions,  if  caused  bj^  the  defen- 
dants' neglect)  which  the  plaintiff  may  have  sustained,  and  in  this  way  equal  justice 
will  be  done  to  both  parties. 

Upon  the  whole,  therefore,  we  have  come  to  the  conclusion  that  this  is  the  proper 
construction  to  be  put  upon  the  second  indenture,  and  the  covenants  contained  in  it, 
and  that  this  is  the  issue  raised  by  the  replication  to  the  fifth  plea. 

We  think,  therefore,  that  there  should  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 

[559]  Bradbi'RNE  r.  Botfield.  July  9,  1845. — A  declaration  in  covenant  stated, 
that,  by  indenture  of  lease,  Sir  E.  W.  and  J.  A.  A.,  (who  were  seised  in  fee  of 
an  undivided  fourth  part  of  the  premises  in  trust  for  E.  M.  F.)  E.  F.  and  E.  M.  F. 
his  wife  (the  cestui  que  trusts),  M.  W.,  who  was  seised  in  fee  of  another  undivided 
fourth  part,  \V.  T.,  who  was  seised  in  fee  of  half,  and  (r.  T.  and  S.  T.,  who  had 
equitable  interests  in  that  half,  jointly  demised,  according  to  their  several  estates, 
rights,  and  interests  in  cerUiin  coal-mines,  to  the  defendant  and  two  others, 
yielding  and  paying  certain  rents  to  the  said  E.  F.,  E.  M.  F.,  Sir  E.  \V.,  J.  A.  A., 
M.  W.,  S.  T.,  G.  T.,  and  V\'.  T.  respectively,  and  to  their  respective  heirs  and 
assigns,  according  to  their  several  and  respective  estates,  rights,  and  interests  in 
the  premises  ;  that  the  defendant  and  the  two  other  lessees  covenanted  with  all  the 
above  parties,  and  each  and  every  of  them,  their  and  each  and  every  of  their 
heirs,  executors,  administrators,  and  assigns,  to  repair  the  premises,  and  to  sur- 
render them  in  good  repair  to  the  lessors,  their  heirs  and  assigns,  respectively, 
at  the  end  of  the  term,  and  to  work  the  mines  properly.  The  declaration  then 
deduced  to  the  plaintiff  a  title  to  the  moiety  of  the  said  W.  T.,  and  alleged  as 
breaches  the  non-repair  of  the  premises,  and  the  improper  working  of  the  mines. 
Plea,  that  J.  A.  A.  was  the  survivor  of  all  the  covenantees: — Held,  that  the 
covenants  were  joint,  and  not  several,  and  that  the  surviving  covenantee 
ought  to  have  brought  the  action. — Quicre,  whether  one  of  several  tenants  in 
common,  lessors,  can  sue  on  a  covenant  to  repair  made  with  all. 

[S.  C.  14  L.  J.  Ex.  330.     Referred  to.  Palmer  v.  Mallet,  1887,  36  Ch.  D.  422.] 

Covenant.  The  declaration  stated,  that,  at  the  time  of  the  demise  thereinafter 
mentioned,  Sir  E.  VVinnington  and  J.  A.  Addenbrooke  were  seised  in  their  demesne  aa 
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of  fee  of  one  undivided  fourth  part  of  the  demised  premises  ;  that  Mary  Whitby  was 
seised  of  one  other  undivided  fourth  part,  and  that  W.  Tovvnsend  was  seised  of  two 
other  undivided  fourth  parts  ;  and  thereupon,  by  an  indenture  of  lease,  of  the  1st 
of  October,  1801,  made  between  the  Honourable  E.  Foley  and  Eliza  Maria  his  wife,  of 
the  first  part;  the  said  Sir  E.  Winnington  and  J.  A.  Addenbrooke,  of  the  second  part; 
Mary  Whitby,  of  the  third  part;  Sarah  Tovvnsend,  widow,  relict  of  Gilbert  Townsend, 
deceased,  of  the  fourth  part ;  George  Townsend,  only  son  and  heir-at-law  of  the  said 
Gilbert  Townsend,  of  the  fifth  part ;  the  defendant  and  Thomas  Botfield  and  Beriah 
Botfield,  of  the  sixth  part ;  after  reciting,  that,  by  virtue  of  an  indenture  of  bargain 
and  sale,  dated  the  13th  of  August,  1793,  and  made  between  the  said  Edward  Foley 
and  Eliza  Maria  his  wife,  one  of  the  three  co-heirs  of  Thomas  Hoo,  Esq.,  deceased, 
of  the  one  part,  and  Sir  E.  Winnington  and  J.  A.  Addenbrooke,  of  the  other  part,  and 
also  by  virtue  of  a  fine  levied  in  pursuance  thereof,  one  fourth  part  or  share  of  the 
premises  thereinafter  stated  to  be  demised  stood  limited  unto  and  to  the  use  of  the 
said  Sir  E.  Winnington  and  J.  A.  Addenbrooke,  their  heirs  and  assigns  for  ever,  in 
trust  (inter  [560]  alia)  for  such  persons  and  for  such  estates,  &c.,  as  the  said  Eliza 
Maria  Foley  should  by  deed  or  will  appoint ;  and  also  reciting  that  the  said  Mary 
Whitb}'  was  seised  in  fee  of  one  other  undivided  fourth  part  of  the  same  premises  ; 
and  further  that,  by  indenture  dated  the  23rd  of  Januarj^,  1784,  and  a  tine  levied 
pursuant  thereto,  one  undivided  moiety  of  the  same  premises  were  limited  unto  and 
to  the  use  of  Gilbert  Townsend  and  William  Townsend,  their  heirs  and  assigns  for 
ever,  in  trust,  as  to  the  estate  of  the  said  William  Townsend,  for  the  said  Gilbert 
Townsend,  his  heirs  and  assigns  for  ever :  it  was  witnessed,  that  the  said  Sir  E. 
Winnington,  J.  A.  Addenbrooke,  E.  Foley,  Eliza  Maria  Foley,  Mary  Whitby,  William 
Townsend,  Sarah  Townsend,  and  George  Townsend,  according  to  their  several  and 
respective  estates,  rights,  and  interests  in  the  tenements  thereby  demised,  did  demise 
to  the  defendant,  and  to  the  said  Thomas  Botfield  and  B.  Botfield,  a  certain  messuage, 
buildings,  and  several  closes  of  land,  with  all  and  every  the  mines  and  veins  of  coal 
and  ironstone  lying  and  being  under  the  said  several  closes,  with  full  power  for  the 
defendant  and  the  said  T.  Botfield  and  B.  Botfield,  their  and  each  of  their  executors, 
administrators,  and  assigns,  their  and  each  of  their  agents,  &c.,  to  work  the  said  mines 
aud  veins  of  coal  and  ironstone,  &c.  :  to  hold  the  said  messuage  and  buildings  and 
closes  of  land,  and  to  hold,  use,  exercise,  and  fully  enjoy  all  and  every  the  said  mines, 
&c.,  unto  the  defendant  and  the  said  Thomas  Botfield  and  Beriah  Botfield,  their 
executors,  &c.  for  the  term  of  sixty  years,  yielding  aud  paying  unto  the  said  Edward 
Foley  and  Eliza  Maria  Foley  his  wife,  Sir  E.  Winnington,  J.  A.  Addenbrooke,  Mary 
Whitby,  Sarah  Townsend,  George  Townsend,  and  William  Townsend  respectively, 
and  to  their  respective  heirs  and  assigns,  according  to  their  said  several  and  respective 
estates,  rights,  and  interests  in  and  to  the  said  premises,  the  yearly  rents  and 
reservations  therein  mentioned.  And  it  was  by  the  said  indenture  further  witnessed, 
[561]  that,  in  consideration  of  the  said  demise,  the  defendant  and  the  said  T.  Botfield 
and  Beriah  Botfield,  and  every  of  them,  did  thereby  for  themselves  and  himself,  and 
their  and  his  joint  and  several  heirs,  executors,  &c.,  covenant  aud  agree  to  and  with 
the  said  E.  Foley  and  E.  M.  Foley  his  wife,  Sir  E.  Winnington,  J.  A.  Addenbrooke, 
Mary  Whitby,  Sarah  Townsend,  George  Townseud,  and  William  Townsend,  and  each 
and  every  of  them,  their  and  each  and  every  of  their  heirs,  executors,  administrators, 
and  assigns,  in  manner  following,  viz.  to  keep  the  said  messuage  and  buildings,  and 
all  and  every  the  furnaces,  fire-engines,  iron  works,  dwelling-houses,  and  other  erections 
and  buildings,  in  good  and  sufficient  repair,  and  the  same,  so  repaired,  to  deliver  up 
at  the  end  or  other  determination  of  the  said  lease  to  the  said  lessors  (naming  them), 
and  their  heirs  and  assigns  respectively.  There  were  also  covenants  to  work  the 
mines,  &c.,  in  a  proper  aud  workmanlike  manner.  There  was  also  a  proviso,  that  if 
the  defendant  and  the  said  T.  Botfield  and  B.  Botfield  should  be  desirous  of  deter- 
mining the  lease  at  the  expiration  of  any  one  year,  and  should  signify  such  their 
intention  by  notice  at  least  one  year  before  the  expiration  of  any  one  year  of  the  said 
term,  then  the  said  lease  should  cease  and  determine.  The  declaratiou  then  stated 
the  entry  of  the  defendant  and  the  said  T.  Botfield  and  Beriah  Botfield  into  the 
demised  premises,  and  that  they  became  and  were  possessed  thereof  for  the  said  term, 
and  so  continued  until  the  2.5th  of  March,  1842,  when  the  said  term  of  sixty  years 
was  determined  by  a  notice  to  quit,  given  by  the  lease.  The  declaration  then  stated 
the  death  of  Gilbert  Townsend,  and  deduced  a  title  to  the  plaintiff  as  assignee  of 
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the  moiety  of  the  said  William  Towiiseiid.  It  then  assigned  for  breaches,  that  the 
defendant  and  the  said  T.  Botfield  and  B.  Bottield  did  not  keep  the  premises  in  repair, 
nor  so  yield  them  up  at  the  determination  of  the  lease,  and  did  not  work  the  mines 
in  a  proper  and  workmanlike  manner. 

[562]  To  this  declaration  the  defendant  pleaded,  and  alleged  the  death  of  all  the 
covenantees  seriatim,  except  the  said  J.  A.  Addenbrooke,  who  was  left  them  surviving. 

General  demurrer,  and  joinder. 

The  plaintiff's  points  nuirked  for  argument  were,  that  the  plaintiff",  being  the 
assignee  of  the  reversion  of  one  tenant  in  common,  is  entitled  to  sue  alone,  without 
joining  the  other  tenants  in  common  ;  that  the  covenants  declared  on  are  not  only 
joint  with  all  the  covenantees,  but  also  several  with  each  covenantee,  and  that  on  the 
several  covenants  the  plaintiff  may  sue  alone ;  that  the  olijection  of  the  non-joinder  of 
the  other  covenantees  ought  to  be  raised  by  a  plea  in  abatement ;  that  the  order  of 
time  in  which  the  lessors  and  covenantees  died,  and  the  survivorship  of  .lohn  A. 
Addenbrooke,  as  stated  in  the  last  plea,  do  not  affect  the  right  of  the  plaintiff  to  sue 
for  breaches  after  the  conveyance  of  the  reversion  to  him. 

The  defendant's  points  were,  that  the  plea  is  good,  as  it  shows  the  right  to  sue 
upon  the  covenants  to  be  out  of  the  plaintiff' ;  and  that  the  declaration  is  bad,  as  it  does 
not  shew  any  right  to  sue  upon  them  in  the  plaintiff'.  That  the  covenants  are  joint, 
and  could  only  be  put  in  suit  by  all  the  covenantees,  or  the  survivors  or  survivor,  or 
the  representative  of  the  survivor.  That  the  plaintiff',  not  being  the  original  cove- 
nantee, can  have  no  right  of  action,  except  by  virtue  of  the  stat.  32  Hen.  8,  c.  3-1 ; 
but  that  that  statute  does  not  apply  to  this  case.  That  the  reversion  in  one-fourth 
of  the  premises  is  not  shewn  to  have  been  ever  vested  in  George  Townsend,  t  hi'ough 
whom  the  plaintiff'  claims ;  but  is  stated  to  have  been  granted  by  William  to  uses, 
without  specifying  the  grantees,  who  may,  therefore,  have  been  living  at  the  time  of 
the  breaches  of  covenant  alleged  in  the  declaration. 

On  the  27th  of  June  and  2nd  of  July. 

Unthank  argued  in  support  of  the  demurrer.  The  declaration  shews  that  the 
parties  demising  were  tenants  in  [563]  common,  and  the  demising  power,  was,  there- 
fore, separate,  and  a  lease  by  tenants  in  common  operates  as  a  separate  demise  bv 
each  :  Doe  d.  Poole  v.  Errimjlm  (1  A.  *  Ell.  750;  3  Nov.  &  M.  646).  The  plaintiff 
was,  therefore,  entitled  to  sue  alone,  for,  his  interest  being  several,  the  covenants  are 
in  fact  made  with  each  and  every  of  the  lessors.  The  rule  laid  down  in  Il'liulham'-i 
case  (5  Rep.  It'  a.),  and  in  the  notes  to  Ecdedon  v.  Clipsham  (1  Saund.  154),  is,  that 
though  a  man  covctiant  with  two  or  more  jointly,  yet  if  the  interest  and  cause  of 
action  of  the  convenantees  be  several  and  not  joint,  the  covenant  shall  be  taken  to  be 
several,  and  each  of  the  covenantees  may  bring  an  action  for  his  particular  damage, 
notwithstanding  the  words  of  the  covenant  are  joint.  That  rule  is  somewhat  qualified 
by  Soi'ubie  v.  Park  (12  M.  &  W.  146),  where  it  was  held,  that  where  the  words  of  a 
covenant  are  expressly  joint,  it  will  be  so  construed,  although  the  interest  may  be 
several,  and  vice  versa  ;  but  where  the  words  arc  ambiguous,  they  may  be  construed 
to  be  joint  or  several,  according  to  the  interest.  That  decision,  although  somewhat 
questioned  by  the  Gouit  of  t^)ueen's  Bench  in  Ilopkinixin  v.  Lee  (6  l^).  B.  964),  is  in 
accordance  with  the  doctiine  laid  down  in  Anderson  v.  Martinilak  (I  East,  497). 
[Parke,  B.  Perhaps  the  Court  of  (Queen's  Bench  misunderstood  what  I  said  in  Somhie 
V.  I'ad:  When  1  used  the  word  "joint,"  I  meant  expressly  joint.]  It  is  admitted 
that,  if  the  interest  were  joint,  it  might  have  been  necessary  for  all  the  covenantees 
to  join  in  the  action  ;  but  here  the  recitals  shew  that  the  interest  was  several,  and 
that  some  of  the  parties,  namely,  Mr.  and  Mrs.  Foley,  had  no  legal  estate  whatever. 
Slini/slit/'s  CAise  (5  Kop.  18  b.)  shews  that,  the  interest  being  several,  and  the  covenants 
being  made  with  the  lessors,  and  each  and  every  of  them,  they  may  sue  separately. 
[564]  There  it  was  agreed,  that  "  when  it  appeal's  by  the  declaration  that  ever}'  of 
the  covenantees  hath  or  is  to  have  a  several  interest  or  estate,  there  when  the  covenant 
is  made  with  the  covenantees  ct  cum  quolibet  eorum,  these  words  make  cum  quolibet 
eorum  the  covenant  several  in  respect  of  their  several  interests.  As  if  a  man  by 
indenture  demises  to  A.  Black-Acre,  to  B.  White-Acre,  to  C.  Green-Acre,  and  covenants 
with  them  and  quolibet  eorum  that  he  is  lawful  ownei'  of  all  the  said  acres,  I'kc.,  in 
this  case,  in  respect  of  the  several  interests  by  the  words  et  cum  quoliljct  eorum,  the 
covenant  in  the  deed  is  several.  But  if  he  demises  to  them  the  acres  jointly,  then 
these  words  cum  quolibet  eorum  arc  void,  for  a  man,  by  his  covenant,  (if  not  in  respect 
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of  seveial  interests),  caiiuot  make  it  fii'st  joint,  and  then  make  it  seveial  by  the  same 
or  the  like  words,  cum  quolibet  eorum."  [Parke,  B.  The  difficulty  is,  how  are  the 
Foleys  to  sue  1 — the  introduction  of  their  names  makes  the  difficulty.  If  all  may  sue, 
all  must  sue.]  The  words  "cum  quolibet  eorum"  make  it  a  separate  cause  of  action. 
[Parke,  B.  It  may  be  so  as  to  all  of  them  except  those  who  have  no  interest  at  all. 
hliiigdiy's  aise  appears  to  be  against  you  there.]  All  the  parties  to  the  indenture  might 
sue,  or  Winnington  and  Addeiibrooke  might  sue  .separatel}'  for  the  Foleys.  [Parke,  B. 
Hopkinson  v.  Lie  is  precisely  in  point,  and  I  think  is  good  law.  Lord  Denraan  there 
appears  to  have  mistaken  what  I  said  in  Sonbic  v.  I'ark.  I  meant  to  say,  where  the 
covenant  was  positively  joint.  If  you  covenant  with  A.,  B.,  and  C.  jointly,  and  the 
survivor  of  them,  they  must  sue  jointly  on  the  covenant.  It  follows  from  that,  that 
if  you  join  parties  to  the  deed  who  have  no  interest,  you  cannot  sever  and  sue 
separately.]  The  covenant,  as  far  as  it  is  joint,  is  a  covenant  in  gross ;  then  the 
adding  the  words  "cum  quolibet  eorum"  makes  it  also  several.  The  interest  of  the 
Foleys  is  a  several  interest  as  cestui  que  trusts.  [Alderson,  B.  Then  you  get  to 
this  vicious  argument,  that  the  whole  is  not  equal  to  its  parts.]  If  this  is  [565]  a 
covenant  in  gross,  and  all  the  parties  be  dead,  who  is  to  sue?  [Parke,  B.  The 
executor  of  the  survivor,  who  represents  the  testator.  Every  covenant  is  a  personal 
matter,  and  goes  to  the  executor :  Bennell  v.  Bishop  of  Lincoln  (7  B.  &  Cr.  113  ;  9  D. 
&  R.  810).  This  might  have  done  very  well  if  the  Foleys  had  not  been  covenantees.] 
In  Slinffsby's  case  it  is  also  said,  "  So,  if  a  man  make  a  feoffment  in  fee  by  deed  to  three, 
and  warrant  the  land  to  them  et  quolibet  eorum,  the  warranty  is  joint  and  not  several ; 
but  in  such  case,  if  their  estates  were  several,  their  warranty  shall  be  several  accord- 
ingly." And  in  this  case,  the  interest  of  the  covenantees  being  several,  the  words 
"  et  quolibet  eorum  "  make  them  separate  covenants.  [Alderson,  B.  You  must  sue 
in  the  names  of  all  jointly,  or  of  each  separately,  in  respect  of  their  several  interests. 
The  covenants  cannot  be  joint  with  all,  and  separate  with  all,  except  A.  B.  Parke,  B. 
You  must  construe  the  deed  at  the  time  it  is  dated,  and  then  there  is  nothing  in  which 
Mr.  and  Mrs.  Foley  are  not  jointly  interested  with  the  rest  of  the  covenantees.]  If 
the  whole  deed  were  set  out,  it  would  appear  that  they  had  a  several  interest  for  the 
rent.  [Parke,  B.  We  adopted  that  course  in  Sorshie  v.  Park,  to  see  if  there  were  a 
separate  interest,  which  would  make  the  covenant  several.  And  if  you  can  amend 
your  case  by  shewing  that  there  is  such  an  interest,  you  may  do  so.] 

[The  case  was  then  postponed  till  Wednesday,  July  2nd,  when,  the  learned  Barons 
having  been  furnished  with  a  copy  of  the  lease,  the  argument  proceeded.] 

Uuthank,  for  the  plaintiff.  [Parke,  B.  I  do  not  see  any  separate  covenants  in 
the  lease,  which  give  the  parties  a  separate  interest,  except  the  covenant  as  to  the 
rent :  all  the  rest  are  joint.  With  regard  to  the  covenant  for  getting  coal,  all  are 
equally  interested  in  that  covenant.  [566]  The  covenant  here  declared  upon  is  to  do 
one  thing,  namely,  to  repair  the  premises.  Suppose  there  were  a  covenant  with  four 
tenants  in  common  to  repair,  could  each  sue  separately?]  It  is  submitted  that  they 
cuuld.  In  Wilkinson  v.  llall  (1  Bing.  N.  C.  713;  1  Scott,  675),  it  was  held  that 
tenants  in  common  cannot  sue  jointly  for  double  value  for  holding  over,  where  there 
has  been  no  joint  demise.  There  Tindal,  C.  J.,  after  quoting  Littleton,  ss.  316  and 
317,  .says,  "So,  if  there  be  no  joint  demise,  there  must  be  several  actions  of  debt  for 
rent,  for  a  joint  action  is  not  maintainable  except  upon  a  joint  demise.  Here,  upon 
the  face  of  the  declaration,  it  appears  that  the  defendants  held  a  moiety  of  the 
premises  under  one  of  the  tenants  in  common,  and  another  moiety  under  the  other." 
And  he  afterwards  adds,  "  How  can  two  tenants  in  common  have  a  joint  interest  in 
the  proceeds  of  several  demises'?"  [Parke,  B.  If  there  is  a  demise  by  one  tenant  in 
common  as  to  his  moiety,  and  a  demise  by  the  other  tenant  in  common  as  to  the 
other  moiety,  by  the  same  instrument,  and  there  is  a  covenant  to  repair,  I  want  you 
to  shew  that  each  may  sue  separately.]  The  difficulty  in  the  eases  has  been,  whether 
they  may  join.  In  Midgleij  v.  Lovelace  (Carthew,  289)  and  Kitchen  v.  Buckly  (1  Lev. 
109),  it  was  held  that  they  may  join.  And  in  Jl'enhcorth  v.  Biissell  (1  Moor,  452),  it 
was  held  that  an  action  for  pound  breach  brought  by  two  tenants  in  common  was 
maintainable,  or  that  one  only  might  have  sued.  So,  in  Johnson  v.  Wilson  (Willes, 
248),  it  was  held  that  tenants  in  common  might  recover  in  an  action  for  not  performing 
an  award.  All  the  cases,  except  Foley  v.  Addenhrooke  (4  Q.  B.  197  ;  3  6.  &  D.  64), 
are  in  favour  of  the  plaintiff'.  There,  however,  there  was  a  distinct  statement  of  a 
joint  demise  by  both.     [Parke,  B.     '1  he  joint  words,  you  say,  were  satisfied,  because 
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there  was  .'i  joint  demise.]  Yes ;  but  in  this  case  there  is  a  separate  demise  [567]  by 
each,  ami  a  reservation  according  to  the  several  interests  of  the  parties  ;  and  according 
to  Tindal,  C.  J.,  in  JFilkimoii  v.  Hall,  where  the  demises  are  several,  the  actions  must 
be  several.  [Parke,  B.  Littleton  says,  in  s.  31G,  that,  if  two  tenants  in  common 
make  a  lease  to  another,  rendering  to  them  a  certain  rent  during  the  term,  "the 
tenants  in  common  shall  have  an  action  of  debt  against  the  lessee,  and  not  divers 
actions,  for  that  the  action  is  in  the  personalty."]  That  is  where  there  is  a  joint 
demise.  There  is  another  point,  which  was  not  taken  in  Foley  v.  Addenhrooke,  that, 
if  four  persons  make  a  joint  lease,  and  afterwards  one  part  is  conveyed  away,  the 
others  may  sever,  and,  if  one  sues  alone,  it  can  be  taken  advantage  of  by  plea  in 
abatement  only  ;  that  is,  because  there  is  no  variance.  That  has  always  been  the 
ground  of  the  decision  in  these  cases.  [He  cited  Serjeant  Williams's  note  to  Cahhell 
V.  Fduyhau  (1  Saund.  291  c.),  MovnUtephcn  v.  Brooke  (1  B.  &  Aid.  224),  Jell  v. 
Do^iglas  (4  B.  I'c  Aid.  374),  Whelpdale's  cam  (5  Co.  119),  and  Addison  v.  Uverend 
(6  T.  K.  766).] 

J.  VV.  Smith,  contra.  There  is  no  pretence  for  saying  that  this  is  anything  but 
a  joint  demise.  The  demise  is  joint,  and  so  are  the  covenants  also.  But  it  is  said 
that  there  are  covenants  in  the  other  part  of  the  lease  which  are  several,  and  which 
may  be  iinported  into  the  case  in  order  to  construe  those  declared  upon  They  must, 
however,  be  construed  by  themselves,  unless  there  are  words  of  reference  to  the  other 
covenants.  One  may  be  joint,  and  the  other  several :  James  v.  Emertj  (8  Taunt  245  ; 
2  Moore,  195)  is  an  express  authority  for  that.  It  is  impossible  that  covenants  in  one 
part  of  a  deed  can  be  used  to  render  covenants  in  another  part  of  it  several,  which 
would  be  otherwise  joint.  The  covenants  here  are  made  with  four  persons  who  had 
no  interest,  and  four  who  had  an  interest;  but,  even  if  they  had  been  all  tenants  iu 
coin  [568]-nion,  the  covenants  would  have  been  joint,  according  to  Foley  v.  Addenhrooke 
(4  t^).  15.  197;  3  G.  ife  L).  64).  There,  in  an  action  at  the  suit  of  Edmund  Thos. 
Foley,  the  declaration  stated,  that  E.  Foley,  and  E.  M  Foley  his  wife,  and  Mary 
Whitby,  demised  lands  and  mines  (of  one  undivided  moiety,  of  which  Foley  and  his 
wife  were  seised  in  fee  in  right  of  the  wife)  to  the  defendant  for  a  term  of  years, 
he  covenanting  with  the  said  E.  Foley,  E.  M.  Foley,  and  Mary  Whitby,  and  their 
heirs,  executors,  &c.,  to  erect  and  work  furnaces,  to  repair  the  premises,  and  work  the 
mines  ;  that,  during  the  term,  Foley  and  his  wife  died  seised  of  the  reversion,  whereby 
the  same  descended  to  E.  T.  Foley,  the  plaintiff,  their  son  and  heir.  Breaches  of 
covenant  were  a.ssigned,  which  were  alleged  to  have  been  committed  since  their 
decease.  It  was  held,  on  demurrer  to  a  plea  that  Mary  Whitby  survived,  that  the 
action  brought  by  E.  T.  Foley,  without  Mary  Whit1)y,  could  not  be  maintained.  Lord 
Denman,  C.  J.,  in  delivering  the  judgment  of  the  Court,  says,  "The  result  of  the 
cjises  appears  to  be  this  :  that,  where  the  legal  interest  and  cause  of  action  of  the 
covenantees  are  several,  they  should  sue  separately,  though  the  covenant  be  joint  in 
terms  ;  but  the  several  interest,  and  the  several  grounds  of  action,  must  distinctly 
appear,  as  in  the  case  of  covenants  to  pay  separate  rents  to  tenants  in  common  upon 
demises  by  them."  Littleton,  s.  316,  is  also  an  aulhoiity  that  the  action  should  be 
joint.  In  Fowis  v.  Hmith  (5  B.  it  Aid.  851),  Abbott,  C  J.,  says,  "  It  is  clear  that,  if 
there  be  a  joint  lease  by  two  tenants  in  common,  at  an  entire  rent,  the  two  may  join 
in  an  action  to  recover  the  same  ;  but  if  there  be  a  separate  reservation  to  each,  then 
there  must  be  separate  actions."  In  Wallace  v.  McLaren  (1  Man.  &  Ry.  516)  it  was 
iield  that,  upon  a  lease  by  tenants  in  common,  the  survivor  might  sue  for  the  whole 
rent,  although  the  reservation  be  to  the  lcs.sors  according  to  their  several  and  respec- 
tive interests  therein.  There  the  words  are  very  [569]  like  those  in  the  present  lease. 
And  if  the  parties  might  join,  the  authorities  shew  that  they  must.  In  Foley  v. 
Addtnhrofjkc,  Loid  Denman  concludes  by  saying,  "The  case  of  Fetrie  v.  liury  (3  B.  & 
(!.  353)  shews  that,  if  the  covenantees  could  sue  jointly,  they  are  bound  to  do  so." 
It  is  a  general  rule,  that  when  the  covenant  is  joint,  all  the  ol)ligecs  and  covenantees 
must  sue.  If  these  parties  had  all  been  tenants  in  common,  and  the  covenants  joint, 
they  must  have  joined  in  the  action.  But  here  is  a  case  where  four  have  no  interest 
at  all.  It  is  a  covenant  in  gross,  and  all  may  sue  upon  it.  To  say  that  several  of  them 
may  sue,  or  that  four  might  sue  in  i-cspect  of  their  .several  interests,  would  be  to  over- 
rule Hopkinson  v.  Lee  ((i  Q.  B.  964)  and  Anderson  v.  Martindale  (\  East,  497).  In 
Hopkimon  v.  Lee,  by  articles  of  agreement  tnider  seal,  between  the  defendant,  of  the 
one  part,  and  the  plaintiff,  and  A.  C.  Hogg,  of  the  other  |)art,  after  reciting  that  the 
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defendant,  as  solicitor  of  one  D.  E.,  had  applied  to  the  plaintiflF  to  lend  to  D.  E.  a  sum 
of  £2900  out  of  certain  monies  of  the  said  A.  C.  Hogg,  then  in  the  plaintifi's  hands  in 
trust  for  A.  C.  Hogg,  on  the  securitj'  of  certain  stock  in  the  funds,  and  the  covenant 
thereinafter  contained,  the  defendant,  in  pursuance  of  the  agreement,  and  in  considera- 
tion of  the  premises,  and  of  the  plaintiff  having  advanced  the  sum  of  £2900  to  the 
said  D.  E.,  at  the  request  of  the  said  defendant,  did  covenant  with  and  to  the  plaintiff, 
his  executors,  &c.,  and  also,  as  a  separate  and  distinct  covenant,  with  and  to  the  said 
A.  C.  Hogg,  her  executors,  &c.,  that  he,  the  defendant,  would  pay  the  plaintiflT,  his 
executors,  &c.,  the  regular  interest  on  the  £2900.  It  was  held  that  the  plaintiff'  could 
not  maintain  an  action  on  this  covenant  without  joining  A.  C.  Hogg.  There  cannot 
be  a  stronger  case  than  that,  for  there  the  defendant  covenanted  as  a  separate  and 
distinct  covenant  with  Hogg,  and  if  a  separate  action  could  [570]  have  been  maintained, 
it  would  have  been  in  such  a  case.  The  plaintiff  cannot  deny  that  this  is  a  joint 
covenant,  in  respect  of  which  all  the  covenantees  might  sue,  but  he  says,  that  because 
there  are  four  tenants  in  common  amongst  them,  the  moment  one  assigns  his  interest, 
it  becomes  a  joint  and  several  covenant,  so  that  the  assignee  may  sue  separately. 
According  to  that,  the  assignees  of  each  of  the  four  who  had  an  interest  are  to  have  a 
remedy  by  action,  in  which  they  will  recover  damages  for  the  whole  breach  of  covenant, 
and  it  would  be  inipo.ssible  for  the  other  four  to  maintain  any  action  at  all.  But 
covenants  do  not  become  joint  or  several  by  matter  ex  post  facto  ;  they  must  be  either 
the  one  or  the  other  at  the  time  of  the  execution  of  the  deed.  [Parke,  B.  I  think 
the  right  to  sue  cannot  be  altered  by  the  circumstance  of  one  of  the  covenantees  assign- 
ing his  interest.  The  question  is  reduced  to  this,  whether  there  is  any  several  interest, 
which  compels  us  to  construe  the  covenant  to  be  several.  That  will  depend  upon  the 
lease,  which  we  will  take  time  to  look  through,  as  well  as  into  the  authorities  which 
have  been  cited.] 

Unthank  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case,  a  lease  had  been  made  of  certain  coal  and  iron  mines  to 
the  defendant  and  others.  By  the  indenture  of  demise.  Sir  E.  Winnington  and  J.  A. 
Addenbrooke,  who  appeared  by  the  recital  to  be  seised  in  fee  of  an  undivided  fourth 
part  of  the  demised  propeity,  in  trust  for  Mrs.  Foley  ;  Edward  and  E.  M.  Foley  ;  Mary 
Whitby,  who  was  seised  in  fee  of  another  undivided  fourth  part;  W.  Townsend,  who 
was  seised  in  fee  of  one  half ;  and  George  Townsend  and  Sarah  Townsend,  who  had 
equitable  interests  in  that  half,  all  joined  in  demising,  according  to  their  seve-[571]-ral 
and  respective  existing  estates,  rights,  and  interests  in  the  tenements,  to  the  defen- 
dant and  others,  yielding  and  paying  certain  rents  to  Edward  Foley,  E.  M.  Foley, 
Sir  E.  Winnington,  J.  A.  Addenbrooke,  Mary  Whitby,  S.  Townsen(i,  G.  Townsend, 
and  W.  Townsend,  respectively,  and  to  their  respective  heirs  and  assigns,  according  to 
their  several  and  respective  estates,  rights,  and  interests  in  the  pi  emises  ;  and  the 
defendant  and  others  did  thereby  covenant  to  and  with  E.  Foley,  E.  M.  Foley,  &c., 
and  each  and  every  of  them,  their  and  each  and  eveiy  of  their  heirs,  executors,  adminis- 
trators, and  assigns,  in  manner  following.  And  the  declaration  proceeded  to  state  cove- 
nants to  repair  the  premises,  the  furnaces,  and  buildings,  and  to  surrender  in  good 
repair  to  the  lessors,  their  heirs  and  assigns  respectively,  at  the  end  of  the  term,  and 
to  work  the  mines  properly,  &c.  :  it  then  deduces  a  title  to  William  Townsend's  moiety 
to  the  plaintiff',  and  alleges  breaches. 

There  is  a  plea  stating  John  A.  Addenbrooke  to  be  the  survivor  of  all  the 
covenantees,  and  a  demurrer,  which  raises  the  question,  whether  the  covenants 
declared  upon  are  covenants  with  all  the  parties  demising,  or  are  or  may  be  treated 
as  several  covenants  with  the  legal  owners  of  each  undivided  part. 

On  the  argument  of  the  demurrer,  we  expressed  our  opinion  that  upon  the  face 
of  the  declaration  the  covenants  were  such  as  all  the  covenantees  must  have  jointly 
sued  upon,  for  the  name  of  no  one  covenantee  could  be  rejected.  There  must  be  some 
covenant  on  which  all  could  sue,  and  all  stated  in  the  declaration  were  of  the  same 
character.  If  they  related  to  the  separate  legal  interest  of  each  tenant  in  common, 
still  the  other  covenantees  must  join,  on  the  principle  of  the  case  of  Andenoii  v. 
Martindak  (1  East,  497).  But  it  was  suggested  that  the  lease  ought  to  [572]  have 
been  set  out  on  oyer,  and  if  it  had  been,  that  it  would  have  appeared  that  there  were 
other  covenants,  covenants  in  gross,  in  which  all  must  join,  and  then  the  covenants 
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running  with  the  hind,  those  dedared  upon,  might  be  construed  to  be  scvei:il  cove- 
nants with  each  legal  tenant  in  common  ;  and  the  case  stood  over  that  we  might 
be  furnished  with  a  copy  of  the  lease  On  this  being  done,  Mr.  Unthank  cited  several 
authorities,  which  he  contended  established  the  proposition,  that  the  covenants 
declared  upon  might  be  treated  as  several  covenants,  and  the  Court  took  time  to  look 
into  those  authorities. 

There  is  no  occasion  to  refer  to  the  cases  relating  to  the  rule  of  construction  as 
to  covenants  being  joint  or  several  according  to  the  interest  of  the  parties,  which  is 
perfectly  well  established.  In  the  case  of  Sordie  v.  Park  (12  M.  &  W.  1-1(>),  Lord 
Aliingcrand  myself,  on  referring  to  the  estal)lished  rule,  as  laid  down  by  Lord  Chief 
Justice  Gibbs  in  the  case  of  James  v.  Eiiuri/  ('2  Moore,  195),  approved  of  Mr.  Preston's 
qualification  and  explanation  of  it  in  his  edition  of  the  Touchstone,  1  66,  namely,  that, 
if  the  language  of  the  covenant  was  capable  of  being  so  construed,  it  was  to  be  taken 
to  be  joint  or  several,  according  to  the  interest  of  the  parties  to  it.  Mr.  Preston  adds, 
that  the  general  rule  proposed  by  Sir  Vicary  Gibbs,  and  to  be  found  in  several  books, 
would  establish  that  there  was  a  rule  of  law  too  powerful  to  be  controlled  by  any 
intention,  however  express ;  and  I  consider  such  qualification  to  be  perfectly  correct, 
and  at  variance  with  no  decided  case,  as  it  is  surely  as  competent  for  a  person,  by 
express  joint  words,  strong  enough  to  make  a  joint  covenant,  to  do  one  thing  for  the 
benefit  of  one  of  the  covenantees,  and  another  for  the  benefit  of  another,  as  it  is  to 
make  a  joint  demise  where  it  is  for  the  benefit  of  one.  I  mention  this,  because  the 
Court  of  Queen's  Bench,  in  the  case  of  Hopldnswi  v.  Lee  (6  Q.  B.  964),  have  supposed, 
that  Lord  Abinger  and  [573]  mvself  had  sanctioned  some  doctrine  at  variance  with 
the  case  of  Amhrsmi  v.  Mar/iniliile,  and  Slingsbi/s  cafe,  which  it  was  far  from  my  inten- 
tion, and  I  have  no  doubt  from  Lord  Abinger's,  to  do ;  it  being  fully  established,  I 
conceive,  by  those  cases,  that  one  and  the  same  covenant  cannot  be  made  both  joint 
and  several  with  the  covenantees.  It  may  be  fit  to  observe,  that  a  part  of  Mr.  Preston's 
explanation,  that,  by  express  words,  a  covenant  may  be  joint  and  several  with  the 
covenantors  or  covenantees,  notwithstanding  the  interests  are  several,  is  inaccurately 
expressed  :  it  is  true  only  of  covenantors,  and  the  case  cited  from  Salkeld,  p.  393, 
relates  to  them ;  probably  Mr.  Preston  intended  no  more,  and  I  never  meant  to  assent 
to  the  doctrine  that  the  same  covenant  might  be  made,  by  any  words,  however  strong, 
joint  and  several,  where  the  interest  was  joint ;  and  it  is  this  part,  I  apprehend,  of 
Mr.  Preston's  doctrine  to  which  the  Court  of  Queen's  Bench  objects  I  think  it  right 
to  give  this  explanation,  that  it  may  not  be  supposed  that  there  is  any  diti'erence  on 
this  point  with  the  Court  of  Queen's  Bench. 

We  have  looked,  since  the  argument,  into  the  lease  now  set  out  on  oyer,  and  into 
all  the  authorities  cited  for  the  plaintifl",  and  arc  still  of  opinion  that  he  cannot  recover 
upon  the  covenants  stated  in  the  declaration. 

It  is  impossible  to  strike  out  the  name  of  any  covenantee,  and  all  the  covenantees 
must  therefore  neces.sarily  sue  upon  some  covenant ;  and  there  appear  to  us  to  be  no 
covenants  in  the  lease  which  are  of  a  joint  nature,  if  those  declared  upon  are  not,  or 
which  would  be  in  gross,  if  the  persons  entitled  to  the  legal  estate  had  alone  demised  ; 
for  all  relate  to  and  affect  the  quality  of  the  subject  of  the  demise,  or  the  mode  of 
enjoying  it,  and  could  have  been  sued  upon  by  the  assignee  of  the  reversion  on  such 
a  lease,  before  breach.  The  covenant  relied  upon  as  l)eing  in  gross,  viz.  that  the 
lessors  should  be  at  liberty  to  use  the  ropes,  &c.  to  descend  into  the  mines,  is  a  special 
covenant,  relating  to  [574]  the  entry  to  view,  and  would,  we  think,  go  to  the  assignee 
of  the  reversion  on  sucii  lease.  If  all  the  covenantees  could  not  sue  on  the  covenants 
declaied  upon,  they  could  sue  upon  none.  All,  therefore,  in  their  lives,  and  after  the 
death  of  any,  the  survivors,  are  the  proper  jjlainlill's.  It  becomes,  therefore,  unneces- 
sary to  decide  whether  one  of  several  tenants  in  common,  lessors,  could  sue  on  a 
covenant  with  all  to  repair,  as  to  which  there  is  no  decisive  authority  either  way. 
That  all  could  sue  is  perfectly  clear :  Kikluin  v.  Bicckli/  (Sir  T.  Uavra.  80 ;  I  Keb.  565  ; 
1  Sid.  157  ;  1  Lev.  109). 

Our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 
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KussELL  V.  Ledsam  AND  OTHERS.  June  28,  1845. — Original  letters  patent,  for  a 
term  of  fourteen  years,  were  dated  on  the  26th  of  February,  1825,  and  renewed 
letters  patent  were  dated  on  the  26th  of  February,  1839: — Held,  that  the  day 
of  the  date  must  be  reckoned  inclusively,  and  that  the  former  term  expired  on 
the  25th  of  February,  1839,  and  consequently  the  renewed  letters  patent  were 
granted  after  the  original  letters  patent  had  expired. — Renewed  letters  patent, 
granted  under  5  &  6  AVill.  4,  c  S3,  s.  4,  are  not  void  if  dated  after  the  expiration 
of  the  term  for  which  the  original  letters  patent  were  granted,  but  may  be  granted 
by  the  Crown  after  the  expiration  of  that  term,  provided  the  preliminary  steps 
which  the  fourth  section  of  the  act  requires  to  be  taken  by  the  patentee  were 
complied  with  before  that  term  ended. — But  compliance  with  that  condition,  it 
being  introduced  in  the  fourth  section  in  the  form  of  a  proviso,  need  not  be 
averred  by  the  plaintitl'  in  his  declaration,  but  non-compliance  with  it  should  be 
pleaded  by  the  defendant. — Parties,  however,  who  use  the  invention  in  the 
interval  are  not  responsible. — Kenewed  letters  patent  were  granted  to  the  plaintiff 
"  upon  his  securing  to  C.  W.  (the  original  inventor)  an  annuity  of  £500,  so  long 
as  the  letters  patent  should  last :  " — Held,  that  the  meaning  of  this  condition  was, 
that  a  security  should  be  given  to  C.  W.  for  the  annuity,  but  that  whether  it 
was  given  before  or  after  the  letters  patent  was  immaterial ;  and  that  an  aver- 
ment, that  the  annuity  was  at  the  date  of  the  new  letters  patent  secured,  was 
supported  by  proof  of  a  deed  to  secure  the  annuity,  executed  before  the  new 
letters  patent  were  granted. — The  power  of  renewal  is  not  confined  to  grantees, 
but  extends  to  assignees,  of  letters  patent ;  and  such  renewed  letters  patent, 
granted  to  the  assignee,  are  good  by  the  stat.  5  &  6  Will.  4,  c.  83,  independently 
of  the  7  &  8  Vict  c.  69. 

[S.  C.  14  L.  J.  Ex.  353;  9  Jur.  557:  affirmed  16  M.  &  W.  633.  For  former  pro- 
ceedings see  11  M.  &  W.  647.  Followed,  Goldsmith's  Company  v.  West  Metropolitan 
Railway,  [1904]  1  K.  B.  5.     Applied,  English  v.  Cliff,  [1914]  2  Ch.  383.] 

Case  for  the  infringement  of  a  patent.  The  declaration  recited  Cornelius  White- 
house's  patent,  dated  the  26th  of  [575]  February,  1825,  for  "certain  improvements  in 
manufacturing  tubes  for  gas  and  other  purposes,"  for  the  term  of  fourteen  years  from 
the  date  thereof ;  it  then  stated  an  assignment  of  the  patent,  dated  the  9th  of  April, 
1825,  from  Whitehouse  to  the  plaintiff;  and  alleged  that  Whitehouse  duly  enrolled 
his  specification  (a)  within  the  space  of  six  months  next  after  the  date  of  the  letters 
patent.  It  then  alleged,  that,  after  the  passing  of  the  stat  5  &  6  Will  4,  c.  83,  and 
before  the  committing  of  the  grievances,  &c.,  and  during  the  said  term  of  fourteen  years, 
viz.  in  October,  1838,  he  the  plaintiff,  being  such  assignee  of  the  said  letters  patent, 
did  advertize  in  the  London  Gazette,  &e.,  (in  the  mode  required  by  stat.  5  &  6  Will.  4,  c.  83, 
s.  4,  setting  out  the  number  of  times,  newspapers,  &c.);  that  he  the  plaintiff  intended 
to  apply  to  her  Majesty  in  council  for  a  prolongation  of  his  said  term  of  the  sale, 
vending,  and  using  of  the  said  invention;  and  that  he  did,  within  the  said  term  of 
fourteen  }'ears,  petition  her  Majesty  in  council  for  a  prolongation  of  his  said  term, 
and  that  her  Majesty  referi'ed  the  consideration  of  the  petition  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  and  that  the  Judicial  Committee  reported  that  a  further 
extension  of  the  term  in  the  said  letters  patent,  not  exceeding  seven  years,  to  wit,  for 
six  years,  should  be  granted.  It  then  alleged,  that  thereupon,  and  before  the  com- 
mitting of  the  grievances,  &c.,  to  wit,  on  the  26th  day  of  February,  A.D.  1S39,  by 
letters  patent  under  the  Great  Seal  of  the  united  kingdom  of  Great  Britain  and  Ireland, 
the  date  whereof  is  the  day  and  year  last  aforesaid,  reciting  the  letters  patent  of  the 
26th  of  February,  1825,  and  that  the  plaintiff'  had  represented  to  her  Majesty  that 
the  interest  in  the  said  invention  and  patent  was  afterwards  purchased  by  him  for  a 
liberal  consideration,  and  thatassignmentsof  all  benefit  arising  therefrom  were  executed 
to  him  by  the  said  C.  [576]  Whitehouse,  and  that  he  had  prayed  her  Majesty  to  grant 
him  new  letters  patent  for  a  term  of  seven  years  after  the  expiration  of  the  term  of 
fourteen  years  :  And  also  reciting  that  the  Judicial  Committee  had,  in  pursuance  of  the 

(a)  This  specification  is  set  out  at  length  in  Russell  v.  Cowley,  1  C.  M.  &  R. 
865-868. 
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statute,  reported  to  her  Majesty  that  a  further  extension  of  the  term  in  the  said  letters 
patent,  not  exceeding  six  years  from  and  after  the  expiration  of  the  term  in  the 
original  letters  patent,  should  be  granted  to  the  plaintiff,  in  whom  the  legal  interest 
in  the  letters  patent  was  then  vested,  upon  his  seeming  to  the  said  C.  Whitehouse, 
the  original  inventor,  an  annuity  of  £500  sterling  per  annum,  so  long  as  the  said 
extension  of  the  said  letters  patent  should  last :  her  Majesty  did  thereby  grant  to 
the  plaintiff  her  royal  license  to  use,  exercise,  and  vend  the  said  invention,  for  and 
during  the  term  of  six  years,  to  be  computed  from  the  26th  day  of  February.  1839, 
being  the  day  of  the  expiration  of  the  first  term  of  fourteen  j'C'irs  granted  by  the 
said  letters  patent  therein  mentioned,  upon  his  (the  said  plaintiff's)  securing  to  the 
said  G.  Whitehouse,  the  original  inventor,  the  said  annuity  of  £500  sterling,  so  long 
as  the  said  letters  patent  should  last;  with  a  proviso  that,  if  the  plaintiff  should  not 
secure  to  Whitehouse  the  annuity  of  £500,  so  long  as  the  letters  patent  should  last, 
then,  upon  signification  or  declaration  thereof  to  be  made  by  her  Majesty,  her  heirs 
or  successors,  &c.,  the  said  letters  patent  should  forthwith  cease  and  determine  The 
declaration  then  averred,  tbat,  from  the  making  of  the  said  letters  patent  thence 
hitherto,  the  said  annuity  of  £500  had  been  duly  secured  to  Whitehouse,  according 
to  the  true  intent  and  meaning  of  the  said  new  letters  patent,  and  of  the  proviso 
therein  contained.     The  declaration  then  alleged  a  breach  in  the  usual  terms. 

Pleas,  first,  not  guilty  ;  secondly,  that  Whitehouse  was  not  the  first  and  true 
inventor  of  the  said  alleged  invention  and  improvements;  thirdly,  that  the  said 
invention  was  not  new ;  fourthly,  that  the  said  invention  and  improvements  were 
not  of  any  benefit  or  advantage  to  the  public  ;  [577]  fifthly,  a  special  plea  setting  out 
Whitehouse's  specification  verljatim,  and  then  alleging  that  it  was  obscure,  uncertain, 
contradictory,  unintelligible,  and  insufficient,  and  by  reason  thereof  the  letters  patent 
were  wholly  void  ;  sixthly,  that  the  specification  did  not  paiticularly  describe  and 
ascertjiiii  the  nature  of  the  invention,  and  in  what  maimer  the  same  was  to  be  performed 
iis  the  plaintift'had  alleged  ;  seventhlj',  that  the  letters  patent  in  the  declaration  secondly 
stilted  were  granted  after  the  expiration  of  the  said  term  of  fourteen  years  granted  by 
the  said  letters  patent  in  the  declaration  first  mentioned,  and  not  before  the  expiration 
of  the  same  term,  iii  manner  and  form  as  in  the  declaration  is  supposed  ;  eighthl}',  that 
the  report  of  the  Judicial  Committee,  and  the  letters  patent  granted  thereupon,  were 
procured  by  fraud,  covin,  and  misrepresentation  ;,  ninthly  that  the  said  annuity  of 
£500  had  not  been  duly  secured  to  the  said  C.  Whitehouse,  from  the  making  of 
the  letters  patent  secondly  mentioned,  according  to  the  intent  and  meaning  of  the 
same  letters,  and  of  the  proviso  in  that  behalf  therein  contained,  modo  et  forma; 
tenthly,  that  Whitehouse  did  not  assign  the  first  mentioned  letters  patent  to  the 
plaintiff,  modo  et  forma;  and,  lastly,  that  the  defendants  committed  the  said  several 
grievances  by  the  leave  and  license  of  the  plaintiff. 

The  replications  took  issue  on  the  first,  second,  sixth,  seventh,  ninth,  and  tenth 
pleas  :  to  the  third,  the  plaintiff  replied,  that  the  invention  was  new  ;  to  the  fouith, 
that  the  invention  and  improvements  were  of  benefit  to  the  public ;  to  the  fifth,  that 
the  specification  was  not  obscure,  &c.  ;  to  the  eighth,  that  the  re])ort  and  the  letters 
patent  were  not  obfaiined  by  fraud,  &c. ;  and  to  the  last  plea,  tic  injuria.  The  rejoinders 
took  issue  upon  these  replic;itions. 

The  cause  was  tried  before  Alderson,  B.,  in  part  at  the  Middlesex  Sittings  after 
Michaelmas  Term,  1S43,  and  was  concluded  at  the  sittings  after  Trinity  Term,  1844, 
when  the  jury  found  a  verdict  for  the  plaintiff,  leave  being  reserved  [578]  to  the 
defendants  to  move  to  enter  a  verdict  for  them  on  the  issues  raised  by  the  seventh 
and  ninth  pleas.  In  Michaelmas  Term,  1844,  a  rule  nisi  was  obtained  for  a  new  trial, 
on  the  ground  that  the  verdict  on  the  issues  raised  as  to  the  novelty  of  the  invention, 
and  its  infiingement  by  the  defendants,  was  against  the  evidence ;  also  to  enter  a 
verdict  for  the  defendants  on  the  issues  raised  Ijy  the  seventh  and  ninth  pleas  ;  and 
also  why  the  judgment  should  not  be  arrested,  on  the  ground  of  the  insulficiency  of 
the  declaration.  The  plaintilV  likewise  obtained  leave  to  move  for  judgment  non 
obstante  veredicto  on  the  seventh  plea,  in  case  the  Court  should  be  of  opinion  that 
the  verdict  ought  to  be  entered  foi'  the  defendant  on  that  plea. 

Against  the  above  rule  cause  was  shewn,  in  Trinity  Term  last  (May  Slst  and 
June  3rd),  by 

Jervis,  \Tontague  Smith,  and  Webster ;  and 

Kelly,  Watson,  Kotch,  and  J.  Henderson,  were  heard  in  support  of  the  rule ;  but 
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the  arguments  are  so  fully  stated  in  the  judgment  of  the  Court,  that  it  has  been 
thought  unnecessary  to  report  them  at  length. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  Several  questions  of  importance  arose  and  were  discussed  in  this  case, 
which  was  argued  during  the  last  term. 

It  was  an  action  for  the  infringement  of  a  patent,  in  which  the  plaintiff  had  a 
verdict,  subject  to  a  question  reserved  by  my  Brother  Alderson  on  the  seventh  and 
ninth  pleas. 

A  motion  for  a  new  trial  was  also  made,  on  the  ground  that  the  verdict  was 
against  evidence,  on  the  issues  on  the  novelty  and  on  the  infringement  of  the  patent. 

[579]  These  two  questions  are  of  much  importance,  and  were  very  fully  and  ably 
discussed.  We  have  considered  them,  and  are  of  opinion  that  the  invention  was  new, 
and  we  have  also  come  to  the  conclusion  that  the  defendant  has  been  guilty  of  an 
infringement. 

In  order  to  decide  whether  the  invention  was  new,  it  is  first  necessary  to  define 
what  the  nature  of  the  invention  was. 

In  the  case  of  Bussell  v.  Cmdep,  this  Court  had  already  decided  that  the  principle 
of  the  invention  was  the  welding  of  iron  pipes,  in  a  state  of  welding  heat,  without  a 
maundrell  or  internal  support,  and  with  circumferential  pressure  ;  and  that  the  absence 
of  a  maundrell  was  suificient  to  distinguish  the  plaintiffs  patent  from  James  and 
Jones's,(«)  in  which  a  maundrell  was  used,  whether  the  welding  of  the  skelp  or 
incomplete  pipe  was  performed  by  hammers,  or  by  a  pair  of  grooved  rollers,  both 
modes  being  made  use  of  under  that  patent.  On  the  trial  of  this  cause,  however,  a 
patent  granted  in  1824  to  Mr.  James  Russell  was  given  in  evidence  by  the  defendant. 
This  patent  was  for  welding  iron  pipes  in  a  similar  state  of  heat,  placed  in  a  semi- 
cylindrical  recess  in  an  anvil,  by  means  of  a  tilt-hammer  with  a  similar  recess,  and  by 
a  succession  of  blows  the  edges  were  beaten  together  with  or  without  a  maundrell. 
After  this  process,  the  pipe  was  passed  through  rollers,  and  met  a  cone-shaped  maun- 
drell, over  which  the  inside  of  the  tube  passed,  and  the  inside  was  thereby  rendered 
smooth  and  the  outside  was  finished.  This  patent,  it  was  contended,  was  for  circum- 
ferential pressure  and  without  a  maundrell,  and  therefore  was  the  same  in  principle 
as  the  plaintiff's,  and  consequently  the  latter  could  not  be  supported.  It  appears 
to  us,  however,  that  the  principle  of  the  two  inventions  is  not  the  same,  for  James 
Kussell's  does  not  [580]  operate  by  continuous  equal  circumferential  pressure,  as  the 
plaintiff's  does,  but  by  the  repetition  of  violent  contact  of  short  duration  ;  the  impact 
by  hollow  grooves  striking  on  each  other  does  not  become  equal  continuous  circum- 
ferential pressure,  until  the  close  of  the  operation.  It  does  not  cause  an  equal 
continuous  circumferential  pressure  throughout  the  whole  operation,  and  in  effect,  as 
was  well  observed  by  the  learned  counsel  for  the  plaintiff,  James  Russell's  invention 
ends  where  the  plaintiffs  begins. 

We  think,  theiefore,  that  the  jury  have  not  come  to  a  wrong  conclusion  on  the 
question  of  the  novelty  of  the  invention. 

But  then  it  is  said,  that,  in  order  to  carry  the  plaintiff's  invention  into  effect,  the 
drawing  the  pipe  through  a  fixed  hole,  and  that  of  a  conical  or  bell-mouthed  form,  is 
necessary  ;  and  it  is  an  essential  part  of  the  plaintiff's  patent ;  and  that  the  defen- 
dant has  not  infringed  it,  for  his  apparatus  does  not  move  the  pipe  through  a  fixed 
hole  ;  there  is  no  relative  motion  between  the  pipe  and  the  roller :  and  it  does  not 
draw  out  or  stretch  the  pipe.  It  is  on  this  part  of  the  case  that  some  of  us  have 
entertained  more  doubt  than  on  the  other ;  but,  after  much  consideration,  we  do  not 
see  reason  to  differ  in  opinion  with  the  jury,  and  think  that  the  defendant's  mode, 
though  it  is  an  improvement  in  some  respects  on  the  plaintiff's  patent,  is  in  others 
the  same,  and  is  an  infringement  of  it. 

In  order  to  carry  Whitehouse's  invention  into  effect,  it  is  clear  that  the  pipe  must 
be  moved  through  a  fixed  hole  ;  it  is  not  to  remain  stationary,  or  the  operation  of  con- 
tinuous circumferential  pressure  on  the  whole  tube  could  not  be  performed.  In  the 
specification,  the  mode  of  accomplishing  this  is  by  instruments  which  draw  ;  but  the 
invention,  it  is  expressly  stated,  is  not  confined  to  the  employment  of  the  precise 
apparatus  described,  but  the  principle  is  said  to  be  to  heat  the  tubes  of  iron,  to  pass 

((«)  This  specification  is  set  out  in  Russell  v,  Coiolcij,  1  C.  M.  &  R.  868-871. 
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them  ill  a  state  of  welding  heat  through  dies  or  holes,  and  [581]  so  unite  the  edges 
together ;  in  order  to  effect  which,  the  dies  or  holes  are  of  a  bell-mouthed  shape,  and 
thereby  the  joint  becomes  firmly  welded.  And  this  principle  the  defendant  seems 
to  us  to  have  infringed.  In  his  mode  of  operating,  the  skelp  or  unfinished  pipe  is 
received  into  an  irregular  conical  or  bell-shaped  space,  (not  that  in  the  guard,  but  one 
formed  by  the  rollers),  aud  passes  along  with  the  surface  of  the  rollers  to  a  hole 
formed  by  them  at  the  point  where  their  circumferences  are  in  contact,  and  this  hole 
is  of  fixed  or  definite  size,  and  always  in  the  same  place,  though  its  sides  arc  moving, 
and  are  continually  formed  of  a  different  material.  Through  this  bell-shaped  hole 
the  pipe  is  passed,  and  the  same  sort  of  pressure  in  the  orifice  of  the  bell-mouth,  and 
the  same  sort  of  pinch  at  the  narrowest  part,  take  place  as  in  the  plaintiff's  bell- 
mouthed  hole.  In  this  respect  it  is  the  .same  as  the  plaintift"s  patent — there  is 
continual  equal  or  circumferential  pressure,  without  amaundrell  ;  but  in  other  respects, 
do  doubt,  there  is  a  dift'erence,  and,  on  the  whole,  perhaps  an  improvement.  There 
may  not  be  the  same  injury  to  the  fibre  of  the  iron  as  by  the  drawing  process,  which 
weakens  and  attenuates  the  tube,  and  the  method  of  operating  is  more  convenient 
than  that  by  which  the  plaintiff' carries  his  principle  into  efi'ect.  But  if  the  process 
is,  as  we  think  it  is,  in  a  material  part  the  same,  the  defendant  has  been  guilty  of  an 
infiingement.     There  ought,  we  therefore  think,  to  be  no  new  trial. 

The  next  question  arises  on  a  point  reserved  at  the  trial,  on  the  evidence  in 
support  of  the  seventh  plea.  That  plea  was,  that  the  second  or  renewed  letters  patent 
were  granted  after  the  expiration  of  the  term  of  fourteen  years  granted  by  the  first 
letters  patent ;  the  replication  took  issue  on  that  allegation  ;  and  the  proof  was,  that 
the  original  letters  patent  were  dated  on  the  "ifith  February,  1825,  the  second  on  the 
•ifith  February,  18.39;  and  the  question  is,  whether  the  day  of  the  date  of  the  first 
letters  patent  was  inclusive  [582]  or  exclusive.  The  usual  course  in  recent  times  has 
been  to  construe  the  day  exclusively,  whenever  anything  was  to  be  done  in  a  certain 
time  after  a  given  event  or  date  ;  and  consequently  the  time  for  enrolling  a  specifica- 
tion within  the  six  months  given  bj^  the  proviso  is  reckoned  exclusively  of  the  day  of 
the  date  :  and  many  other  instances  are  collected  in  the  cases  of  JFebh  v.  Fairmaner 
(.3  M.  &  W.  47.3)  and  Ymmg  v.  Higgon  (6  M.  &  \V.  49).  But  in  this  case  the  question 
is  when  the  term  given  by  the  patent  commences ;  and  the  same  rule  would  apply 
as  to  the  commencement  of  a  terra,  which,  if  it  is  to  run  from  the  date  of  the  lease, 
includes  the  day  of  the  date.  It  was  asked  by  Mr.  Kelly,  whether,  if  there  had  been 
an  imitation  of  the  invention  on  the  day  the  patent  was  dated,  it  would  have  been  an 
infringement  of  it ;  and  we  have  no  doubt  that  the  answer  ought  to  be,  that  it  would  ; 
and  if  so,  the  day  of  the  date  would  be  included,  and  the  patent  would  expire  at  raid- 
night  on  the  25th  B^ebruary,  1839,  for  the  law  never  takes  notice  of  the  fraction  of  a 
day,  except  where  there  are  confiicting  rights  between  subjects.  We  are  therefore 
of  opinion,  that  the  verdict  on  the  issue  on  the  seventh  plea  raust  be  entered  for  the 
defendant,  pursuant  to  the  leave  reserved. 

The  plaintiff  then  avails  himself  of  the  liberty  given  to  move  for  judgment  non 
obstante  veredicto  on  this  plea;  on  the  ground  that,  under  the  5  it  6  Will.  4,  c.  83, 
s.  4,(()  [583]  renewed  letters  patent  are  not  void,  if  dated  after  the  expiration  of  the 

(c)  "Which  enacts  that,  "  if  any  person  who  now  hath  or  shall  hereafter  obtain  any 
letters  patent  as  aforesaid,  shall  advertise  in  the  London  Gozetti'  three  times,  and  in 
three  London  papers,  and  three  times  in  some  country  paper  ])ublishcd  in  the  town 
where  or  near  to  which  he  carries  on  any  manufacture  of  anything  made  according  to 
his  specification,  or  near  to  or  in  which  he  resides,  in  ca.se  he  carries  on  no  such 
manufacture,  orjpublished  in  the  county  where  he  carries  on  such  manufacture,  or  where 
he  lives,  in  case  there  shall  not  be  any  j)apcr  published  in  such  town,  that  he  intends 
to  apply  to  his  Majesty  in  Council  for  a  prolongation  of  his  term  of  sale,  using,  and 
vending  his  invention,  and  shall  petition  his  Majesty  in  Council  to  that  ellect,  it  sliall 
be  Lawful  for  any  person  to  enter  a  caveat  at  the  council  office  ;  and  if  his  Majesty 
shall  refer  the  consideration  of  such  petition  to  the  Judicial  Committee  of  the  i'rivy 
Council,  and  notice  shall  first  be  by  him  given  to  any  person  or  persons  who  shall 
have  entered  such  caveats,  the  petitioner  shall  be  heard  by  his  counsel  and  witnesses 
to  prove  his  case,  and  the  persons  entering  caveats  shall  likewise  be  heard  by  their 
counsel  and  witnesses  ;  whereupon,  and  iqion  hearing  and  inquiring  of  the  whole 
matter,  the  Judicial  Committee   may  report  to  his  Majesty  that  a  further  extension 
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former  term.     And  this  question  depends  on  the  construction  of  that  section,  which 
admits  of  some  doubt. 

The  use  of  the  terms  "  prolongation  "  and  "  extension  "  would  seem  to  indicate  one 
continuous  term,  without  an  interval.  On  the  other  hand,  the  remainder  of  the  clause 
appears  not  to  require  it.  It  enacts,  that  the  Judicial  Committee  may,  on  petition, 
consider  and  report  that  an  extension  should  take  place,  and  the  King  may  grant  new 
letters  patent,  for  a  term  not  exceeding  seven  years  after  the  expiration  of  the  first 
term  ;  and  then  follows  a  proviso,  "  that  no  such  extension  shall  be  granted  (that  is, 
by  the  Crown)  if  the  application  by  petition  shall  not  be  made  and  prosecuted  with 
effect  before  the  expiration  of  the  term."  The  "  prosecuting  with  effect,"  which  is  to 
warrant  the  Crown  to  grant,  means,  according  to  the  ordinary  construction  of  the 
sentence,  a  prosecuting  with  effect  prior  to  and  independent  of  that  grant,  and  not 
the  grant  itself ;  and  that  must  be,  the  obtaining  the  report  of  the  Judicial  Com- 
mittee, or  the  approbation  of  it  by  the  Crown ;  and  if  [584]  so,  there  is  no  necessity 
for  the  new  letters  patent  to  l)e  actually  issued,  before  the  expiration  of  the  old. 

It  is  said,  then,  may  the  Crown  grant  at  any  interval  after  the  end  of  the  term, 
so  that  the  new  term  does  not  exceed  seven  years  from  the  end  of  the  old  one  ?  And 
what  will  be  the  condition  of  persons  who  make  use  of  the  invention  between  the  end 
of  the  old  and  the  beginning  of  the  new  patent*? 

It  seems  to  us  that  there  is  no  limit  except  the  discretion  of  the  Crown,  and  it 
is  to  be  presumed  that  the  giant  will  not  be  made  after  a  long  interval,  at  least 
without  protecting  those  who  have  invested  their  capital  in  order  to  use  the  invention  ; 
and  such,  if  any,  who  have  done  so  before  the  expiration  of  the  first  patent,  have 
always  an  opportunity  of  being  heard  in  the  Judicial  Committee  against  the  petition 
for  an  extension. 

With  respect  to  those  persons  who  use  it  in  the  interval,  there  is  no  doubt  they 
are  not  responsible. 

The  conclusion  to  which  we  have  come  is,  that  the  legislature  did  not  intend 
to  restrict  the  Crown  as  to  the  actual  date  of  the  grant,  if  all  the  preliminaries  were 
completed  before  the  expiration  of  the  teim  ;  and  therefore  it  appears  to  us  that  the 
seventh  plea  is  bad.  The  defendant,  in  order  to  have  availed  himself  of  the  provi.so, 
should  have  pleaded  that  the  petition  was  not  prosecuted  with  effect  within  the  term 
of  the  first  patent;  and  compliance  with  this  condition,  which  is  introduced  in  the 
form  of  a  proviso,  need  not  be  averred  by  the  plaintift'  in  his  declaration,  but  the  non- 
compliance should  have  been  pleaded  by  the  defendant. 

The  next  question  is,  whether  the  issue  raised  by  the  traverse  on  the  ninth  plea 
ought  to  be  found  for  the  plaintiff;  and  we  think  it  ought. 

There  is  an  allegation  in  the  declaration,  that  her  Majesty  granted  the  new  letters 
patent  to  the  plaintiff  "  upon  his  seeming  to  Cornelius  Whitehouse,  the  original 
inven-[585]-tor,  an  aiuiuity  of  £500"  so  long  as  they  should  last ;  and  the  declaration 
contains  an  averment,  that,  from  the  making  of  the  new  letters  patent  hitherto,  the 
annuity  has  been  duly  secured  to  Cornelius  Whitehouse,  according  to  the  new  letters 
patent. 

It  appeared  on  the  trial,  that,  before  the  date  of  the  new  patent,  viz.  on  the  1st 
June,  1836,  the  plaintift"  and  Whitehouse,  by  indenture,  had  covenanted  that  White- 
house  should  petition  for  new  letters  patent,  and  should  assign  them  to  the  plaintiff; 
that  he  should  work  in  the  manufacture  of  tubes  for  Russell  and  his  partners,  and 
serve  them  in  their  trade  during  the  new  term,  and  give  them  the  benefit  of  all 
improvements  that  he  might  eftect  in  the  manufacture  of  tubes  according  to  the  inven- 
tion ;  and  the  plaintift'  did  thereby  covenant,  during  the  new  term,  to  pay  £300  per 
annum,  and  to  allow  Whitehouse  to  live  rent-free  in  a  house  of  his,  with  a  proviso  to 
deduct  a  sum  (not  mentioned)  for  every  day  he  might  be  absent,  or  not  work. 
Afterwards,  on  the  17th  December,  1838,  by  another  indenture,  reciting  the  petition 

of  the  term  in  the  said  letters  patent  should  be  granted,  not  exceeding  seven  years ; 
and  his  Majesty  is  hereby  authorized  and  empowered,  if  he  shall  think  fit,  to  grant 
new  letters  patent  for  the  said  invention  for  a  term  not  exceeding  seven  years  after 
the  expiration  of  the  first  term,  any  law,  custom,  or  usage  to  the  contrary  in  anywise 
notwithstanding  ;  provided,  that  no  such  extension  shall  be  granted,  if  the  application 
by  petition  shall  not  be  made  and  prosecuted  with  etl'ect  before  the  expiration  of  the 
term  originally  granted  in  such  letters  patent," 
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of  the  plaintiff  for  an  extension  of  the  patent,  and  that  the  petition  had  been  heard 
before  the  Judicial  Committee,  and  that  an  extension  of  the  patent  was  expected 
to  be  granted,  the  plaintiff  covenants  to  pay  £500  per  annum  instead  of  £300,  and 
to  exonerate  him  from  the  obligation  of  working  for  and  serving  the  plaintiff  during 
the  new  term,  or  otherwise,  and  stipulates  that  the  £500  annuity  shall  not  be  subject 
to  deduction. 

The  defendant  contended,  that  this  stipulation  to  secure  the  annuity  of  £500  was 
a  condition  precedent  to  the  validity  of  the  new  patent,  and  that  the  averment  in  the 
declaration  that  it  was  secured  was  not  proved,  for  two  reasons  :  1st,  because  the 
grant  of  that  annuity  was  not  executed  after  the  grant  of  the  new  letters  patent,  the 
condition  requiring  the  future  security  ;  and  indly,  beauise  the  new  grant  was  not 
an  absolute  one,  but  was  clogged  with  [586]  a  covenant,  on  the  part  of  Whitehouse, 
contained  in  the  deed  of  June,  1836,  to  give  the  bencKt  of  future  discoveries  during 
the  new  term,  and  therefore  was  not  to  receive  the  annuity  absolutely,  which  covenant 
was  not  released  by  the  new  deed,  although  the  covenant  to  work  and  serve  was. 

We  think  that  neither  of  these  objections  ought  to  prevail.  As  to  the  first,  we 
think  that  the  averment  in  the  declaration,  that  the  annuity  was  at  the  date  of  the 
new  letters  patent  secured,  is  clearly  proved  :  and  the  ol)jection  ought  to  be  in  arrest 
of  judgment,  that  the  declaration  was  insufficient,  as  it  did  not  aver  a  security  given 
for  the  first  time  subsequently  to  the  date  of  the  new  patent.  In  that  shape,  how- 
ever, we  think  the  objection  equally  unavailable,  because  the  meaning  of  the  condition 
is,  that  there  should  be  a  security  to  Whitehouse  for  the  annuity,  and  whether  given 
before  or  after  the  letters  patent  is  immaterial. 

With  respect  to  the  second  objection,  we  think  that  the  covenant  in  the  indenture 
of  June,  1836,  to  give  the  benefit  of  any  improvement,  is  only  incidental  to  the 
working  for  the  plaintiff  in  the  manufacturing  of  tubes  during  the  term,  and  is  part 
of  the  service  therein  stipulated  to  be  performed,  and,  consequently,  is  released  by 
the  second  indenture;  so  that,  under  the  two  indentures  together,  Whitehouse  has 
the  benefit  of  an  absolute  unconditional  covenant  to  pay  £500  a  year :  besides,  the 
second  indenture,  at  all  events,  contains  such  a  covenant,  and  this  appears  to  us 
sufficient,  though  a  part  of  the  covenant  in  the  first  continues  obligatory  on  White- 
house,  especially  as  it  must  be  taken  upon  the  evidence  that  Whitehou.se  was  satisfied 
with  the  security.  The  verdict,  therefore,  must  stand  for  the  plaintiff"  on  the  ninth 
issue. 

The  only  remaining  question  is,  whether  the  declaration  is  good  on  motion  in 
arrest  of  judgment. 

The  defendant  insists,  that,  under  the  stat.  5  &  6  Will.  4,  c.  83,  the  new  letters 
patent  caiuiot  be  granted  to  the  as-[587]-signee  of  the  original  letters-patent.  And 
the  objection,  if  it  be  one,  appears  on  the  record. 

This  depends  upon  the  construction  of  the  -Ith  section  of  that  act,  which  provides, 
that  if  any  person  who  now  hath,  or  shall  hereafter  obtain  any  letters-patent  as  afore- 
said, shall  advertise,  &c.,  and  petition,  the  Crown  may  grant  an  extension  of  the 
patent. 

The  words  "  as  aforesaid  "  may  mean  such  patent  as  aforesaid,  and  refer  to  the 
previous  description  of  the  patent  only,  such  as  "  a  patent  for  the  sole  making,  &c.  of 
a  new  invention;"  or  they  may  mean  to  refer  to  the  description  of  the  title  of  the 
penson  obtaining  the  patent,  as  grantee,  assignee,  or  otherwise.  On  the  former 
supposition,  the  plaintiff  would  be  entitled,  because  he  has,  at  the  time  of  the  act 
passing,  the  letters-patent.  But  it  is  urged,  if  this  construction  be  adopted,  the 
possessor,  as  assignee  of  a  patent  at  the  time  of  the  act  passing,  could  obtain  an 
extension,  and  the  possessor,  as  assignee  of  a  future  patent,  could  not,  which,  it  is 
.said,  is  unreasonable ;  and  therefore  it  is  urged  that  the  words  should  be  slightly 
altered,  and  the  enactment  read  as  if  it  had  provided  that  any  one  who  harl  then 
obtained,  or  thereafter  should  obtain,  letters-patent,  should  be  entitled  to  an  exten- 
sion ;  and  this  would  be  a  proper  construction,  and  necessary  to  make  the  enactment 
consistent,  if  the  first  supposition  is  adopted,  and  the  words  "as  aforesaid"  are  con- 
strued as  meaning  a  patent  for  a  new  invention  only  ;  but  if  we  act  on  the  second 
supposition,  and  hold  that  these  words  mean  to  bring  down  by  reference  the  words 
"as  grantee,  assignee,  or  otherwise,"  and  these  words  mean  to  include  the  assignee  of 
the  patent,  there  is  no  occasion  for  any  alteration  of  the  sentence — the  inconsistency 
is  oljviated  :  the  possessors,  by  assignment,  of  an  existing  and  of  a  future  patent  arc 
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both  on  the  same  footing,  and  both  entitled  to  petition  for  .a  prolongation  of  the  term  ; 
and  this  is  a  good  reason  for  [588]  adopting  a  construction  making  the  whole 
reasonable,  without  any  alteration  of  the  language  used. 

The  ordinary  sense  of  the  word  "  obtaining,"  which  alone  would  probably  be 
taken  to  mean  the  original  obtaining  from  the  Crown,  is,  we  think,  explained  by  the 
context  to  mean  the  becoming  possessed  of  it  either  Ijy  original  grant,  by  assignment, 
or  by  any  other  title.  We  feel  a  difficulty  in  adopting  the  explanation  of  these  words, 
"as  assignee,"  given  by  some  of  the  Judges  in  the  case  of  Spihhury  v.  Cloiigh  (2  G.  &  D. 
17  ;  2  Q.  B.  466),  who  suppose  that  they  are  meant  to  refer  to  an  assignee  of  a  foreign 
invention  who  obtains  a  patent  here  ;  for  the  assignee  is  distinguished  from  the 
grantee,  and  one  who  obtains  letters-patent  as  assignee,  as  distinguished  from  grantee, 
must  take  by  assignment  the  letter-s-pateut,  not  the  invention.  Besides,  the  importer, 
who  is  not  necessarily  the  assignee  of  a  foreign  invention,  and  very  seldom  is,  may 
have  letters-patent  granted  to  him.  The  act  is  certainly  penned  so  as  to  leave  the 
construction  open  to  doubt,  but  our  opinion  is,  that  the  power  of  renewal  is  not  con- 
fined to  grantee-s,  but  extends  to  assignees,  and  the  Legislature  may  reasonably  be 
supposed  to  have  intended  to  compensate  the  assignee  as  well  as  the  patentee  for 
labour  bestowed  and  capital  expended,  without  adequate  i-emuneration,  in  bringing 
a  useful  invention  to  perfection,  as  they  clearly  have  done  by  a  subsequent  statute. 

It  is  no  doubt  true  that  the  Legislature  have  by  that  statute,  7  &  8  Viet.  c.  69, 
s.  4,  expressly  extended  the  benefit  of  having  a  renewed  patent  to  an  assignee,  and 
expressly  confirraed  existing  titles,  with  an  exception  which  applies  to  the  present 
case,  (sect,  7) ;  but  this  leaves  the  present  case  as  it  stood  before,  and,  as  this 
provision  is  not  declaratory,  it  has  no  other  effect  than  that  of  rais-[589j-ing  a  surmise 
as  to  the  opinion  of  the  Legislature  as  to  the  construction  of  a  clause.  But  the 
province  of  the  Legislature  is  not  to  construe,  but  to  enact ;  and  their  opinion,  not 
expressed  in  the  form  of  law  as  a  declaratory  provision  would  be,  is  not  binding  on 
Courts,  vifhose  duty  is  to  expound  the  statutes  they  have  enacted.  A  strong  instance 
of  this  is  found  in  the  case  of  Dore  v.  Gmy  (2  T.  R.  365),  which  was  referred  to 
during  the  aigument.  This  clause  we  consider  to  have  been  introduced  for  the  sake 
of  removing  all  doubt  as  to  the  title  of  an  as.signee  to  the  renewed  patent,  leaving 
the  question  as  to  titles  then  in  litigation  exactly  as  it  stood  before. 

Our  opinion,  therefore,  is  that  the  judgment  ought  not  to  be  arrested,  and  that 
on  the  whole  the  plaintiff  is  entitled  to  succeed. 

Rule  accordingly. 


Phillipps  v.  Smith.  July  9,  1845.- — Le.ssee  for  years  cutting  down  willows,  and 
leaving  the  stools  or  butts,  from  which  they  will  shoot  afresh,  is  not  waste, 
unless  they  are  a  shelter  to  the  house,  or  a  support  to  the  bank  of  a  stream 
against  the  water. 

[S.  C.  15  L.  J.  Ex.  201.     Referred  to,  Dashicood  v.  Magniac,  [1891]  3  Ch.  306.] 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  against  the  defendant, 
who  had  been  his  tenant  from  year  to  year  of  a  farm  in  the  county  of  Leicester,  for 
managing  and  cultivating  it  contrary  to  the  course  of  good  husbandry,  and  in  a  bad 
and  untenant-like  manner.  The  defendant  pleaded  non  assumpsit,  and  also  that  he 
managed  and  cultivated  the  farm  in  a  good  and  tenant-like  manner  ;  on  which  issues 
were  joined. 

At  the  trial,  before  Maule,  J.,  at  the  last  Leicester  Assizes,  the  only  acts  proved 
against  the  defendant  were,  the  cutting  down,  for  the  purpose  of  sale,  of  a  number  of 
pollard  willow  trees,  of  considerable  size,  which  grew  on  the  side  of  a  brook,  but  were 
not  shewn  to  be  of  any  service  [590]  as  a  support  of  the  bank  against  the  water,  nor 
to  be  any  protection  to  the  farm-house ;  and  also  some  trivial  injuries  to  the  fences. 
The  willows  were  cut  down  close  to  the  ground,  leaving  the  stools  or  butts,  from 
which  fresh  shoots  grow  again.  It  was  contended  for  the  defendant,  that  such  cutting 
down  of  these  trees  was  not  a  breach  of  the  imijlied  agreement  to  cultivate  according 
to  good  husbandry  and  in  a  tenant-like  manner  :  for  the  plaintiff  it  was  answered, 
that  it  was  so,  inasmuch  as  this  amounted  to  positive  waste.  The  learned  Judge 
reserved  the  point,  and  the  jury  having  assessed  the  value  of  the  willows  cut  down 
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at  £64,  he  gave  the  defendant  leave  to  move  to  reduce  the  damages  (which  in  the 
whole  were  661.  -is.  6d.)  by  that  sura. 

In  Easter  Term,  Humfrey  moved  pursuant  to  the  leave  reserved,  and  having 
cited  the  Year  Book,  12  Hen.  8,  1  b.((/)  as  an  authority  that  the  cutting  down  of 
these  willow  trees  was  not  waste,  obtained  a  rule  nisi,  against  which,  on  a  former 
day  of  the  present  sittings  (June  1 9), 

Whitehurst  (with  whom  were  Ilill  and  Willraore)  shewed  cause.  The  question 
here  is  not  whether  the  cutting  of  these  willows  was  waste  or  not,  but  whether  it  was 
managing  the  farm  in  a  good  and  tenant-like  manner.  [Parke,  B.  No  custom  of  the 
country  is  alleged  ;  what,  then,  is  untenant-like  management  but  waste  ?  There  can 
be  no  obligation  on  the  tenant,  except  to  farm  according  to  the  custom  of  the  country 
or  special  agreement — both  of  which  are  excluded  here.^or  according  to  the  common 
law.]  Then  the  plaintitf  will  contend  that  the  cutting  of  these  trees  was  destruction 
of  the  inheritance,  and  so  waste  at  common  law.  The  common  law  must  be  founded 
[591]  on  reason.  Kow,  in  flat  and  marshy  districts,  the  only  timber  for  the  use  of  the 
farm,  for  house-bote,  &c.,  may  be  willows,  which  are  most  valuable  for  that  purpose ; 
and  can  a  tenant  not  merely  take  their  toppings,  but  wholly  destioy  them,  without 
being  guilty  of  waste  1  [Parke,  B.  It  is  laid  down  in  Co.  Litt.  53  a.,  that  "  waste 
properly  is  in  timber  trees  (viz.  oak,  ash,  and  elm,  and  these  be  timber  in  all  places), 
either  by  cutting  of  them  down,  or  topping  of  them,  or  doing  any  act  whereby  the 
timber  may  decay.  Also,  in  countries  where  timber  is  scant,  and  beeches  or  the  like 
are  converted  to  buildings  for  the  habitation  of  man,  or  the  like,  they  are  all  accounted 
timber:"  and  that  "cutting  down  of  willows,  beech,  birch,  ash,  ma])le,  or  the  like, 
standing  in  the  defence  and  safeguard  of  the  house,  is  destruction."]  At  common 
law,  the  tenant  cannot  use  the  stocks  of  trees  except  for  the  purposes  of  the  farm ; 
if  lie  sells  or  otherwise  uses  them,  it  is  waste.  The  authorities  on  this  subject  are 
collected  in  Vin.  Abr.,  Waste  (E.).  It  is  thei'c  said,  "Of  whitethorns  waste  may 
be  made  by  cutting  down;"  citing  46  Edw.  3,  17,  and  9  Hen.  6,  67.  "If  a  termor 
cuts  down  underwood  of  hazel,  willows,  maple,  or  oak,  which  is  seasonable,  it  is  not 
waste  :  M.  II  Jac.  b."  Again,  "  Waste  ma}'  be  committed  by  cutting  down  of  certain 
pear-trees:  7  Hen.  6,  38.  So  it  may  be  committed  in  cutting  down  certain  apple- 
trees  :  7  Hen.  6,  38."  In  Bro.  Abr.,  Waste,  pi.  44,  it  is  also  said  to  have  been  agreed 
that  cutting  down  whitethorns  was  waste.  So,  in  Dyer,  35  b.,  n.  33,  it  is  said,  that 
eradicating  or  unseasonably  cutting  them  is  waste.  So,  in  Cro.  Jac.  126,  pi.  15, 
"Stul>bing  up  a  whitethorn  hedge,  or  felling  timber,  or  any  kind  of  trees  standing  for 
the  safeguard  of  the  house  or  cattle,  is  destruction."  It  seems,  therefore,  from  these 
authorities,  that  if  the  tenant  destroys  the  tree  so  as  to  prevent  the  crop,  that  is  waste 
as  to  other  than  timber  trees.  Lessee  may  cut  a  hedge,  but  may  not  grub  it  up :  so 
he  might  lop  or  cut  these  trees,  but  he  could  not  destio\'  [592]  them  to  the  bottom. 
The  passage  from  the  Year  Book,  12  Hen.  8,  mentioned  on  moving  for  this  rule,  was 
a  mere  obiter  dictum  of  Brudncl,  J.,  and  no  authority  is  cited  ;  and  whether  he  refers 
to  mere  pruning,  or  cutting  down  altogether,  docs  not  appear.  [IJolfe,  B.  A  hedge 
may  stand  on  a  diH'eient  footing;  because  it  is  important  as  marking  the  boundaiics 
of  the  land.]  This  was  not  a  cutting  as  a  crop,  or  for  the  use  of  the  farm,  but  for 
sale,  and  amounted,  according  to  the  authorities,  to  waste  at  the  common  law. 

Humfrey  and  Macaulay,  contri.  This  was  not  waste.  Every  exposition  given  in 
Co.  Litt.  53  a.,  of  what  is  waste,  excludes  this.  When  it  is  sai(l  that  "  cutting  down 
of  willows,  &c.,  standing  in  the  defence  and  safeguard  of  the  house,  is  destruction," 
that  is  cxclusio  alterius.  Nor  is  there  any  authority  which  says  that  the  more  cutting 
down  of  trees,  not  timber  trees,  is  waste.  'I'hus  in  Cro.  Jac.  127,  the  case  is  thus:  — 
"  Note,  it  was  held  Ijy  all  the  Court,  that  eradicating  of  whitethorns  is  waste ;  but 
succidendo  [i.e.  felling]  et  vendendo  is  no  waste,  unless  it  be  laid  that  they  grew  in 
pasture  for  defence  of  cattle,  and  were  of  the  greatness  of  timber."  In  Com.  Dig., 
Biens,  (H.),  the  rule  of  law  is  st;ited  to  be,  that  "lessee  for  life  or  years  has  only  a 
special  interest  and  property  in  the  fruit  and  shade  of  timber-trees,  so  long  as  they 
are  ainiexed  to  the  land  ;  and  he  has  a  general  property  in  hedges,  bushes,  trees,  Ac, 
which  are  not  timber ;    and  therefore,  if  the  les.see  cuts  down  hedges  or  trees  not 

(a)  "  IJnc  si  le  lessee  doit  reparer  c,  donq  c  seroit  wast,  coo  willows  ne  sont  wast, 
si  sont  cressilts  in  ascu  lieu  ;  mes  si  sont  in  view  d'un  manoir  p'  dcfcndr  lo  vet,  ou 
sot  in  un  banc  pur  sustener  le  banc,  dOq  sot  wast." 
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timber,  the  lessee  shall  have  them."  That  rule  is  adopted  by  Tindal,  C.  J.,  in  Berriman 
V.  Peacock  (9  Bingh.  384),  where  he  says,  that,  "  according  to  the  old  authorities,  the 
general  property  in  trees  [i.e.  timber  trees]  is  in  the  landlord,  and  the  general  property 
in  bushes  is  in  the  tenant;  although,  if  he  exceeds  his  right,  [593]  as  by  grubbing  up 
or  destroying  fences,  he  may  be  liable  to  an  action  of  waste."  The  tenant  undoubtedly 
cannot  eradicate  a  tree  not  timber,  because  that  is  necessarily  a  damage  to  the  inherit- 
ance ;  but  the  cutting  down  of  trees  which  spring  again  from  the  stools,  like  willows, 
is  not  so.  [Rolfe,  B.  In  the  case  of  a  fir  tree,  I  should  say  the  cutting  it  down  to 
the  ground  would  be  waste,  because  it  will  not  grow  again.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  The  only  point  upon  which  the  Court  reserved  its  judgment  in 
this  case  was,  whether  the  cutting  down  of  the  willow  trees,  in  respect  of  which  the 
jury  have  assessed  the  damages  at  £64,  amounted  to  waste  at  the  common  law.  And, 
upon  full  consideration,  we  think  it  did  not ;  and  that  the  verdict  found  by  the  jury 
should  be  reduced  to  the  sum  of  21.  4s.  6d.,  according  to  the  reservation  of  the 
leained  Judge. 

These  willow  trees  were  of  considerable  size,  and  were  standing  by  the  side  of  a 
brook,  but  were  not  serviceable  either  as  a  defence  oi-  support  of  the  bank  against  the 
water,  nor  were  they  standing  so  as  to  be  a  protection  to  the  house  demised. 

The  principle  upon  which  waste  depends  is  well  stated  in  the  case  of  Lord  Dancy 
v.  Aslcwith  (Hob.  234),  thus  : — "  It  is  generally  true  that  the  lessee  hath  no  power  to 
change  the  nature  of  the  thing  demised  ;  he  cannot  turn  meadow  into  arable,  nor  stub 
a  wood  to  make  it  pasture,  nor  dry  up  an  ancient  pool  or  piscary,  nor  suffer  ground  to 
be  surrounded,  nor  destroy  the  pale  of  park,  for  then  it  ceaseth  to  be  a  park  ;  nor  he 
may  not  destroy  the  stock  or  breed  of  anything,  because  it  disherits  and  takes  away 
the  perpetuity  of  succession,  as  villains,  fish,  deei',  young  spring  of  woods,  or  [594] 
the  like."  Thus,  the  destruction  of  germens,  or  young  plants  destined  to  become 
trees,  Co.  Litt.  43,  which  destroys  the  future  timber,  is  waste  ;  the  cutting  of  apple- 
trees  in  a  garden  or  orchard,  or  the  cutting  down  a  hedge  of  thorns,  Co.  Litt.  53  a., 
which  changes  the  nature  of  the  thing  demised ;  or  the  eradicating  or  unseasonable 
cutting  of  whitethorns,  Vin.  Abr.,  Waste,  (E.),  which  destroys  the  future  growth, 
are  all  acts  of  waste.  On  the  other  hand,  those  acts  are  not  waste  which,  as 
Richardson,  C.  J.,  in  Barrett  v.  Barrett  (Hetley,  3.5),  says,  are  not  prejudicial  to  the 
inheritance,  as,  in  that  case,  the  cutting  of  sallows,  maples,  beeches,  and  thorns,  there 
alleged  to  be  of  the  age  of  thirty-three  years,  but  which  were  not  timber  either  by 
general  law  or  particular  local  custom.  So,  likewise,  cutting  even  of  oaks  or  ashes, 
where  they  are  of  seasonable  wood,  i.e.  where  they  are  cut  usually  as  undervirood,  and 
in  due  course  are  to  grow  up  again  from  the  stumps,  is  not  waste.  Now  if  we  apply 
the  principles  to  be  extracted  fiom  all  these  authorities  to  the  present  case,  we  have 
no  difficulty  in  saying  that  the  cutting  of  these  willows  does  not  amount  to  waste. 
They  are  not  timber  trees,  and  when  cut  down  they  are  not,  so  far  as  appears  by  the 
evidence,  destroyed,  but  grow  up  again  from  their  stumps,  and  produce  again  their 
ordinary  and  usual  profit  by  such  growth  ;  therefore  neither  is  the  thing  demised 
destroyed,  nor  is  the  thing  demised  changed  as  to  the  inheritance,  for  profit  remains, 
as  before,  derivable  from  the  reproduction  of  the  wood  from  the  stump  of  the  willow 
cut  down.  Nor  are  the  trees  in  such  a  situation  as  to  make  the  cutting  of  them 
waste,  by  reason  of  what  is  called  collateral  respect ;  as  where  trees  not  timber  are 
situated  so  as  to  be  useful  for  protection  of  a  house,  Co.  Litt.  53,  and  so  become,  as 
it  were,  a  part  of  the  house;  as  in  Hob.  219,  willows  growing  within  the  site  of  the 
house.  Nor  are  they  willows  within  view  of  the  manor-house,  which  defend  it  from 
the  wind,  [595]  or  in  a  bank  to  sustain  the  bank,  12  H.  8,  1  ;  or  like  whitethorns  used 
for  the  like  purpose,  or  where  they  stand  in  a  field  depastured,  and  are  used  for  the 
shade  of  the  beasts  depasturing,  and  so  are  intended  permanently  to  remain  in  that 
particulai'  form,  for  the  advantage  of  those  to  whom  the  inheritance  may  thereafter  come. 

We  therefore  think  that  the  cutting  of  them  by  the  defendant  was  not  an  act  of 
waste  at  the  common  law  ;  and  as  he  is  not  liable,  either  by  agreement  or  by  the 
custom  of  the  ccuntry,  for  having  cut  them,  we  think  the  verdict  should  be  reduced, 
and  the  lule  made  absolute  for  that  purpose. 

Rule  absolute. 
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MiDGLEY  r.  Richardson.  July  9,  1845.— An  .ict  of  Parliament  for  inclo.?ing  the 
moors  and  commons  within  the  manor  of  Lanchester,  in  the  county  of  Durham, 
contained  a  saving  of  all  the  seignoral  rights  of  the  Bishop  of  Durham  as  lord  of 
the  manor,  and  also  provided,  that  the  bishop  and  his  successors,  and  their  lessees 
and  assigns,  should  at  all  times  thereafter  work  and  enjoy  all  mines  and  quarries 
lying  under  the  said  moors  and  commons,  together  with  all  convenient  and 
necessary  ways  and  way-leaves  over  the  same,  and  full  and  free  liberty  of  making 
and  using  ariy  new  roads  or  wagon  ways  over  the  same,  and  for  that  purpose  to 
remove  obstructions,  &c.,  and  of  winning  and  working  the  said  mines  and  quarries 
belonging  to  the  see  and  bishopric  of  Durham,  wheresoever  the  same  should  be, 
and  of  leading  and  carrying  away  all  the  coals,  minerals,  &c.  to  be  gotten  thereout, 
or  out  of  any  other  lands  and  grounds  whatsoever,  &c.  : — Held,  that  this  clause 
entitled  the  bishop  to  cany  over  the  lands  inclosed  under  the  act,  not  only  coals 
and  minerals  got  within  or  under  those  lands,  but  also  those  got  out  of  any  other 
mines  belonging  to  the  see  of  Durham  ;  but  not  to  carry  coals,  &c.  got  out  of 
other  mines  worked  by  the  bishop,  but  not  belonging  to  the  see. — Held,  also,  that 
an  allegation,  that  a  certain  colliery  was  within  and  parcel  of  the  manor,  was  not 
a  sutiieient  allegation  that  it  was  a  colliery  belonging  to  the  see. 

[S.  C.  15  L.  J.  Ex.  257.] 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiff,  in  the  chapelry  of 
Medolmsley,  in  the  parish  of  Lanchester,  in  the  county  of  Durham,  digging  and  making 
excavations  therein,  erecting  an  embankment  and  constructing  a  railway  thereon,  and 
building  thereon  an  engine-house,  and  placing  therein  a  steam-engine  and  working  the 
same,  &c.  Second  count,  for  breaking  and  entering  two  other  closes  of  the  plaintiff, 
situate  as  aforesaid,  one  of  them  being  culled  the  "Pontop  and  South  Shields  Kail- 
[596]-way,"  and  with  the  wheels  of  steam-engines,  carts,  wagons,  &c.,  subverting  and 
damaging  the  soil  thereof,  &c. 

Plea,  that  the  said  several  closes  of  the  plaintiff,  in  which  &c.,  in  the  declaration 
mentioned,  were  and  are  part  and  parcel  of  the  moors  and  commons  within  and  parcel 
of  the  parish  and  manor  of  Lanchester,  in  the  county  palatine  of  Durham,  mentioned 
in  a  certain  act  of  Parliament  made  and  passed  in  the  reign  of  his  late  Majesty  King 
George  the  Third,  intituled  "  An  act  for  dividing  and  inclosing  certain  manors, 
commons,  and  tracts  of  waste  land  within  the  parish  and  manor  of  Lanchester,  in  the 
county  palatine  of  Durham,"  and  by  the  said  act  of  Parliament  directed  to  be  divided, 
set  out,  and  allotted,  as  in  the  said  act  is  mentioned.  And  the  defendant  further 
says,  that,  before  and  at  the  making  and  passing  of  the  said  act,  the  Lord  Bishop  of 
Durham  for  the  time  being  had  been  and  was,  in  right  of  his  church  and  see  of  Durham, 
lord  of  the  manor  of  Lanchester  aforesaid,  and  as  such  lord  of  the  said  manor,  before 
and  at  the  making  and  passing  of  the  said  act,  was  seised  as  of  fee  of  and  in  the  said 
moors  and  commons,  and  of  and  in  the  mines,  minerals,  and  quarries  lying  and  being 
within  or  under  the  said  moors  and  commons.  And  the  defendant  further  says,  that 
after  the  making  and  passing  of  the  said  act,  and  after  the  said  moors  and  commons 
had  been  divided,  allotted,  and  inclosed  in  pursuance  and  by  virtue  of  the  said  act, 
and  also  before  and  at  the  said  several  times  when  Sic,  in  the  declaration  mentioned, 
the  said  Right  Rev.  Father  in  God,  Edward  Lord  Bishop  of  Durham,  iti  light  of  his 
church  and  see  of  Durham,  was  and  still  is  lord  of  the  manor  of  Lanchester  aforesaid, 
and,  as  such  lord  of  the  said  manor,  at  the  said  several  times  when  &c.,  was  and  still 
is  seised  as  of  fee  of  and  in  the  said  mines,  minerals,  and  quarries  lying  and  being 
within  or  under  the  said  moors  or  commons.  And  the  defendant  further  says,  that, 
before  and  at  the  making  and  passing  of  the  said  act,  the  Lord  Bishop  [597]  of  Dmhani 
for  the  time  then  being  such  lord  of  the  said  manor,  and  seised  as  aforesaid,  was  entitled, 
for  himself,  his  lessee  and  lessees,  and  assigns,  and  the  said  Father  in  God,  Edward 
Lord  Bishop  of  Durham,  before  and  at  the  said  several  times  when  &c.,  then  being 
such  lord  of  the  said  manor,  and  seised  as  aforesaid,  was,  under  and  by  virtue  of  the 
said  act  of  Parliament,  lawfully  entitled,  for  himself,  and  his  lessee  and  lessees,  and 
assigns,  from  time  to  time  and  at  all  times,  to  have,  hold,  work,  and  enjoy  all  the  said 
mines,  minerals,  and  quarries,  of  what  nature  or  kind  soever,  being  within  or  under 
the  .said  moors  and  commons,  together  with  all  convenient  and  necessary  ways  and 
way-leaves  in,  through,  over,  and  along  the  said  moors  and  commons,  or  any  part 
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thereof,  and  full  and  free  liberty,  at  all  times,  of  making,  laying,  repairing,  and  using 
any  new  road  or  roads,  wagon-waj'  or  wagon-ways,  or  any  other  way  or  ways  whatso- 
ever, in,  through,  over,  and  along  the  same,  or  any  part  thereof ;  and  for  that  purpose 
to  take  away  and  remove  any  hedges,  fences,  trees,  partitions,  or  other  obstructions 
made  foi'  dividing  the  said  moors  or  commons,  or  otherwise,  or  which  should  be  sta,nding 
or  growing  thereon ;  and  to  do  every  other  act  which  should  be  necessary  to  be  done 
for  the  purpose  aforesaid,  and  of  searching  for,  draining,  mining,  and  working  the  said 
mines  and  quarries,  and  also  all  other  mines  and  quarries  belonging  to  the  said  see 
and  bishopric  of  Dui'ham,  wheresoever  the  same  were  or  might  be,  by  any  ways  or 
means  then  in  use,  or  thereafter  to  be  invented ;  and  also  of  leading  and  carrying 
away  all  and  every  the  coals,  lead,  minerals,  stones,  the  manure  bred  at  the  said  mines, 
and  other  things  to  be  gotten  thereout,  or  out  of  any  other  lands  or  grounds  whatso- 
ever ;  and  also  of  leading  and  carrying  all  iron,  wood,  materials,  and  things  unto  the 
said  mines  and  quarries  needful,  necessary,  or  proper  for  the  draining,  winning,  working, 
and  use  of  the  same  respectively,  and  of  making  pits,  shafts,  pit-rooms,  [598]  heap- 
rooms,  drifts,  levels,  watercourses,  and  drains,  and  of  erecting  and  using  tire-engines 
and  other  engines,  and  other  buildings,  workshops,  hay-yards  and  raff-yards,  pitrooms, 
heap-rooms,  and  all  and  every  other  necessary  and  convenient  works,  buildings, 
erections,  liberties,  powers,  and  authorities,  either  then  in  use  or  thereafter  to  be 
invented,  and  that  without  paying  any  damages  or  making  any  satisfaction  for  so 
doing.  And  the  defendant  further  says,  that,  after  the  making  and  passing  of  the 
said  act  of  Parliament,  and  before  and  at  the  said  several  times  when  &c.,  he  the 
defendant,  as  the  servant  and  by  the  license  and  command  of  the  said  Edward  Lord 
Bishop  of  Durham,  was  about  to  carry  and  convey  large  quantities  of  coals  and  minerals 
from  certain  lands  and  grounds  called  "The  Derwent  Colliery,"  situate,  lying,  and 
being  within  and  pai'cel  of  the  said  manor,  to  a  certain  railway  Qfilled  the  "  Pontop 
and  South  Shields  liailway,"  and  along  the  last-mentioned  railway  to  a  certain  port  or 
place  at  South  Shields,  the  said  coals  and  minerals  being  coals  and  minerals  then  gotten 
out  of  the  said  lands  and  grounds  called  the  Derwent  Colliery,  and  within  the  afore- 
said manoi' ;  and  thereupon,  for  the  so  carrying  and  conveying  the  said  coals  and 
minerals  from  the  said  lands  and  grounds  called  the  Derwent  Collieiy  to  the  said  Pontop 
and  South  Shields  Railway  as  aforesaid,  it  became  and  was  convenient  and  necessary  to 
construct  a  railway  across  the  said  closes  in  which  il'c,  of  the  plaintiff,  and  also  to  con- 
struct upon  the  said  closes  in  which  &:c.  a  certain  engine  house,  with  a  steam-engine 
placed  therein  for  the  drawing  and  impelling  wains,  carts,  wagons,  and  carriages  upon 
and  along  the  said  railway  :  whereupon,  for  the  so  cai'rying  and  conveying  the  said  coals 
and  minerals  from  the  said  lands  and  grounds  called  the  Derwent  Colliery  to  the  said 
Pontop  and  South  Shields  Railway  as  aforesaid,  he  the  defendant,  as  the  servant  of  the 
said  Edward  Lord  Bishop  of  Durham,  and  l)y  his  license  and  command,  did,  at  the  said 
times  [599]  when  &c.,  in  the  declaration  mentioned,  construct  a  railway  across  the  said 
closes  in  which  &c.,  of  the  plaintiff;  and  also  did  at  those  times  construct  an  engine- 
house,  and  place  a  fixed  steam-engine  therein  for  the  drawing  and  impelling  wains, 
carts,  wagons,  and  carriages  upon  and  along  the  said  railway  :  and  he  the  defendant, 
as  the  servant  of  the  said  P]dward  Lord  Bishop  of  Durham,  and  by  his  command,  did, 
at  the  same  time  when  &c.,  carry  and  convey  the  said  coals  and  minerals  in  certain 
wains,  carts,  wagons,  and  carriages,  from  the  said  lands  and  grounds  called  the 
Derwent  Colliery,  upon  and  along  the  said  railway  to  the  said  Pontop  and  vSouth 
Shields  Railway  ;  and,  for  the  drawing  and  impelling  the  said  wains,  carts,  waggons, 
and  carriages  loaded  with  the  said  coals  and  minerals  as  aforesaid  upon  and  along 
the  said  railway  constructed  by  the  defendant  as  aforesaid,  he  the  defendant,  as  the 
sei'vant  of  the  said  Edward  Lord  Bishop  of  Durham,  and  by  his  license  and  command, 
then  used  the  said  fixed  steam-engine,  and  also  certain  locomotive  steam-engines,  the 
aforesaid  construction  of  the  said  railway  and  engine-house,  and  the  aforesaid  con- 
struction and  placing  the  said  fixed  steam-engine  therein,  and  the  said  use  of  the  said 
locomotive  steam-engines,  wains,  carts,  wagons,  and  carriages,  then  and  there  being 
reasonable,  convenient,  necessary,  and  proper  modes  and  means  of  and  for  the  said 
carrying  and  conveying  the  said  coals  and  minerals  from  the  said  lands  and  grounds 
called  the  Derwent  Colliery  to  the  said  Pontop  and  South  Shields  Railway  ;  and  in  so 
constructing  the  said  railway  and  engine-house,  and  constructing  and  placing  therein 
the  said  fixed  steam-engine,  and  carrying  and  conveying  the  said  coals  and  minerals 
in  the  said  wains,  carts,  wagons,  and  other  carriages,  as  in  this  plea  aforesaid,  he  the 
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defen(lant,  as  the  servant  of  the  said  Edward  liOrd  Bishop  of  Durham,  and  by  his 
license  and  command,  unavoidably  committed  the  said  several  trespasses  in  the 
declaration  mentioned  in  the  said  several  [600]  closes  of  the  plaintitl'  in  which  &c.,  as 
the  defendant  lawfully  might  for  the  cause  in  this  plea  alleged,  the  defendant,  on  the 
occjision  in  this  plea  mentioned,  doing  no  unnecessary  damage  to  the  plaintift'  or  his 
said  closes  in  which  &c      Verification. 

General  demurrer,  and  joinder  in  demurrer. 

The  points  stated  in  the  margin  were  as  follows  : — "  One  of  the  matters  of  the  law 
intended  to  be  argued  on  this  demurrer  is,  that  the  plea  does  not  shew  that  the  coals 
and  minerals  gotten  out  of  the  lands  and  grounds  called  the  Derwent  Colliery  were 
coals  or  minerals  lying  within  or  under  the  moors  or  commons  within  the  parish  and 
manor  of  Lanchester,  or  were  won  or  worked  from  any  mines  or  quarries  belonging 
to  the  bishopric  of  Durham. 

"The  defendant  will  contend,  on  the  argument  of  this  demurrer,  that,  by  the 
inelosure  act  mentioned  in  the  said  plea,  the  ancient  rights  of  the  see  of  Durham  are 
preserved  to  the  bishop,  and  that  the  way-leaves  and  rights  of  carrying  coals,  &c., 
reserved  or  given  by  the  act  to  the  bishop,  are  not  restricted  to  coals,  &c.  belonging 
to  the  bishop,  or  worked  under  the  moors  and  commons  to  be  inclosed,  or  under  lands 
of  the  see,  but  confer  on  the  bishop  the  right  of  carrying  and  of  authorizing  the  carry- 
ing over  the  inclosed  lands  coals,  &c.  wherever  gotten,  more  especially  coals,  &c.  gotten 
within  the  manor  of  Lanchester." 

The  case  was  argued  at  the  sittings  in  banc  after  last  Easter  Term  (May  13),  by 
AVatson  for  the  plaintiff,  and  Unthank  for  the  defendant.  The  Durham  and  Snnderhmd 
Bailu-a;/  Company  v.  Walker  {■!  Q.  B.  940;  2  G.  &  D.  326)  and  Greafhead  v.  Morley 
(3  Man.  &  G.  139;  3  Scott,  N.  R.  538)  were  cited,  and  the  former  case  was  strongly 
relied  on  for  the  plaintiff  The  facts  and  arguments  suffieientlj'  appear  from  the 
judgment,  which  wa.s  now  delivered  by 

[601]  KoLKE,  B.  The  question  in  this  case  arose  on  a  demurrer  to  a  plea.  The 
action  was  an  action  of  trespass  qu.  cl.  freg.,  for  entering  on  the  land  of  the  plaintiff, 
and  there  making  a  railway  and  erecting  an  engine-house.  The  defendant  justified 
as  the  servant  and  by  license  of  the  Bishop  of  Durham.  The  plea  states,  that  the  land 
of  the  plaintiff  on  which  the  trespass  was  committed  is  part  of  the  lands  constituting 
the  moors  and  commons  of  the  manor  of  Lanchester,  in  the  county  of  Dinham,  which 
were  inclosed  in  the  year  1773,  under  an  act  of  Parliament  passed  in  that  year.  The 
plea  then  avers,  that  the  Bishop  of  Durham  is  seised  in  fee  of  that  manor,  and  that 
the  present  bishop,  being  so  seised,  was,  at  the  time  of  the  trespasses,  entitled,  by 
virtue  of  the  said  act,  for  himself,  his  lessees  and  assigns,  to  work  all  mines  and 
quarries  under  the  said  moors,  with  all  convenient  ways  and  way-leaves  over  the  same, 
and  for  that  purpose  to  remove  hedges  and  obstructions  ;  and  that  he  had  also  the 
right  of  conveying  over  the  lands  all  coal  and  minerals  gotten  out  of  any  mines 
belonging  to  the  see  of  l)urham,  or  out  of  any  other  lands  or  grounds  whatever,  and 
the  right  of  erecting  theicon  engine-houses  and  other  necessary  works  and  buildings. 
The  plea  then  states,  that  the  defendant,  as  the  servant  and  by  the  command  of  the 
bishop,  was  about  to  convey  largo  quantities  of  coal  from  certain  lands  called  the 
Derwent  Colliery,  situate  within  and  being  parcel  of  the  said  manor,  to  South  Shields, 
being  coals  gotten  from  the  said  colliery  ;  and  that,  for  the  conveying  thereof,  it 
became  necessary  to  construct  the  railway  and  make  the  engine-house  in  question 
over  and  upon  the  said  lands  of  the  plaintiff;  and  that  the  defendant  accordingly  did 
make  such  railway  and  erect  such  engine-house,  as  the  servant  and  by  the  command 
of  the  bishop. 

To  this  plea  there  is  a  general  (Icnnirror  ;  and  the  (juestion  is,  whether  the  plea 
sufliciently  shews  a  right  in  the  1)islii)p  to  authorize  the  trespass  complained  of ;  i.e.  to 
au-[602]-thorize  the  making  of  a  railway  ovei"  the  inclosed  lands,  formerly  moors,  for 
the  purpose  of  conveying  along  it  coals  gotten  from  a  mine  averreri  to  be  within  and 
parcel  of  the  manor  of  Lanchester,  but  not  otherwise  appearing  to  belong  to  the  see 
of  Durham. 

The  nature  and  extent  of  the  i)ishop's  right  over  the  inclosed  lands,  formeily 
moors,  must  be  ascerUiined  from  the  inelosure  act,  and  it  is  to  be  collected  mainly 
from  the  clause  at  page  43  of  the  printed  copy,  handed  up  to  us  at  the  time  of  the 
argument.  That  elau.se  begins  by  saving  to  the  bishop,  in  the  most  ample  terms,  all 
seignoral  and  other  rights  in  and  over  the  moors  ami  commons  to  be  inclosed,  and 
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then  proceeds  as  follows  : — [His  Lordship  read  the  clanse.(a)]  It  must  be  admitted, 
that  there  is  [603]  some  difficulty  in  satisfactorily  extracting  from  this  mass  of  words 
the  precise  meaning  of  the  Legislature,  as  to  the  ex-[604]-tent  of  the  powers  intended 
to  be  reserved  to  or  conferred  on  the  bishop.  On  the  part  of  the  plaintiff  it  was 
argued,  [605]  that  no  right  was  meant  to  be  given  to  the  bishop  beyond  that  of  work- 

(a)  The  following  are  the  clauses  of  the  act  referred  to  in  the  judgment : — 
(P.  43.)    "And  be  it  further  enacted,  that  nothing  in  this  act  contained  shall  be 
construed  or  adjudged  to  defeat,  lessen,  or  prejudice  the  right,  title,  or  interest  of  the 
said  Lord  Bishop  of  Durham,  as  lord  of  the  said  manor  of  Lanchester,  or  his  successors, 
or  his  or  their  lessees  or  assigns,  or  any  of  them,  of,  in,  or  to   the  seigniory  and 
royalties  incident  and  belonging  to  the  said  manor,  but  that  the  lord   of  the  said 
manor  for  the  time  being,  and  his  lessee  and  lessees  and  assigns,  shall  and  may,  from 
time  to  time  and  at  all  times  for  ever  hereafter,  hold  and  enjoy  all  courts,  perquisites 
and  profits  of  courts,  rents,  services,  waifes,  estrays,  and  all  royalties,  jurisdictions, 
matters,  and  things  whatsoever  to  the  said  manor,  or  to  the  lord  thereof  for  the  time 
being,  incident,   belonging,    or   appertaining,    other   than   and  except  such  common 
right  as  could  or  might  be    claimed  by  him  or  them  as  owner  or    owners    of    the 
soil  and  inheritance  of  the  said  moors  or  commons,  in  as  full,  ample,  and  beneficial 
a  manner,  to  all  intents  and  purposes,  as  he  or  they  could  or  might  have  held  or 
enjoyed  the  same  if  this  act  had  not  been  made  ;  and  also,  that  the  said  Lord  Bishop 
of  Durham,  and  his  successors,  and  his  and  their  lessee  or  lessees  and  assigns,  shall 
and  may,  from  time  to  time  and  at  all  times  hereaftei',  have,  hold,  work,  and  enjoy 
all   mines,  minerals,  and  quarries,  of  what  nature  or  kind  soever,  lying  and  being 
within  or  under  the  said  moors  or  commons  intended  to  be  divided  and  allotted  as 
aforesaid,  together  with  all  convenient  and  necessary  waj-s  and  way-leaves  in,  through, 
over,  and  along  the  said  moors  and  commons,  or  any  part  thereof,  not  only  before, 
but  also  at  all  times  after  the  same  shall  be  divided  in  pursuance  and  by  virtue  of 
this  act,  and  full  and  free  liberty,  at  all  times  hereafter,  of  making,  laying,  repairing, 
and  using  any  new  road  or  roads,  wagon-way  or  wagon-ways,  or  any  other  waj'^  or 
ways  whatsoever  in,  through,  over  and  along  the  same,  or  any  part  thereof,  and  for 
that  purpose  to  take  away  and  remove  any  hedges,  fences,  trees,  plantations,  or  other 
obstructions  which  shall  be  made  for  dividing  the  said  moors  or  commons,  or  otherwise, 
or  which  shall  be  standing  or  growing  thereon,  for  the  purposes  aforesaid  ;  and  of 
searching  for,  draining,  winning,  and  working  the  said  mines  and  quarries  belonging 
to  the  see  and  bishopric  of  Durham,  wheresoever  the  same  are  or  be,  by  any  way  or 
means  now  in  use,  or  hereafter  to  be  invented  ;  and  also  of  leading  and  carrying  away 
all  and  every  the  coals,  lead,  minerals,  stones,  the  manure  lired  at  the  said  mines,  and 
other  things  to  be  gotten  thereout,  or  out  of  any  other  lands  or  grounds  whatsoever  ; 
and  also  of  leading  and  carrying  all  iron,  wood,  materials,  and  things  unto  the  said 
mines  and  quarries,  needful,  necessary,  or  proper  for  the  draining,  winning,  working, 
and  use  of  the  same  respectively,  and  of  the  making  pits,  shafts,  pit-rooms,  heap-rooms, 
drifts,  levels,  watercourses,  and  drains,  and  of  using  as  heretofore  all  those  buildings, 
workshops  for  smiths  and  wrights,  hay-yards,  or  raff'-yards  already  erected,  for  the 
purpose  of  working  the  coal-mines  under  the  said  moors  or  commons,  and  of  erecting 
and  using  fire-engines  and  other  engines,  and  other  buildings,  workshops,  hay-yards  and 
rafi-yards,  pit-rooms,  heap-rooms,  and  all  and  every  other  necessaiy  and  convenient 
works,  buildings,  erections,  liberties,  powers,  and  authoiities,  either  now  in  use  or 
hereafter   to   be   invented ;   together   also    with    full    and    free    liberty,    power,    and 
authority,  from  time  to  time  and  at  all  times,  at  his  and  their  will  and  pleasure,  to 
remove  and  take  away  from  off  the  said  moors  or  commons,  and  convertto  their  own 
use  and  uses,  all  and  every  the  rails,  sleepers,  iron,  timber,  and  other  materials  of  the 
said  wagon-ways  and  other  ways,  pits,  shafts,  fire-engines,  and  other  engines,  shops, 
and  other  works,  buildings,  and  erections  whatsoever,  already  laid,  placed,  built,  or 
erected,  or  hereafter  to  be  laid,  placed,  built,  or  erected  as  aforesaid,  as  fully  and 
freel}^  as  he  or  they  might  or  could  have  had,  held,  used,  and  enjoyed  the  same  in 
case  this  act  had  not  been  made,  and  that  without  paying  any  damages  or  making 
satisfaction  for  so  doing." 

(P.  47.)  "And  whereas  great  inconvenience  may  happen,  and  damage  be  done  to 
particular  persons,  by  reason  of  searching  for,  winning,  and  working  the  said  mines 
and  quarries  within  and  under  their  respective  allotments,  not  only  the  more  improv- 
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ing  the  mines  under  the  moors,  iind  niakini;  ati<l  iisini,'  the  necessary  ways  for  that 
purpose  ;  and  reliance  was  placed  on  the  case  of  The  Darltam  and  SmuUrland  UaUwaij 
Compani/  v.  IValker,  where,  on  a  somewhat  similar  question,  the  construction  now 
contended  for  by  the  plaintift'  was  adopted  l)y  the  Court  of  Queen's  Bench.  But  that 
case  does  not  appear  to  us  to  warrant  the  interpretation  which  we  are  asked  to  put  on 

able  parts  of  the  said  moors  or  commons,  but  also  of  the  less  improvable  parts  thereof, 
after  the  same  may  be  accepted  and  inclosed  by  virtue  of  this  act,  as  hereinafter  is 
directed  and  provided,  by  the  said  Lord  Bishop  of  Durham  and  his  successors,  and  his 
and  their  lessee  and  lessees  and  assigns,  without  paying  any  damages  or  making  any 
satisfaction  for  so  doing;  for  remedy  whereof  be  it  enacted,  that  when  and  so  often  as 
any  person  or  persons  shall  sutler  or  sustain  any  loss  or  damage  in  his,  her,  or  their 
respective  allotment  or  allotments,  by  the  searching  for,  winning,  or  working  of  the 
said  mines  and  (juanies  therein,  or  the  leading  or  carrying  away  the  coals,  lead, 
minerals,  stones,  or  other  things  to  be  gotten  thereout,  or  out  of  any  other  mines  or 
quarries  belonging  to  the  said  Lord  Bishop  of  Durham  and  his  successors,  or  by  the 
making,  laying,  lepairing,  or  using  of  wagon-ways  and  other  ways,  or  by  making 
drifts,  levels,  or  watercourses,  or  erecting  or  using  fire-engines  or  other  engines,  or 
making  or  using  pit-rooms  or  heap-rooms,  or  using  any  of  the  other  of  the  powers  or 
liberties  reserved  to  and  for  the  said  Lord  Bishop  and  his  successors,  and  his  and  their 
lessee  and  lessees  and  assigns,  as  aforesaid,  such  person  or  persons  so  damnified,  upon 
making  such  complaint,  shall  receive  such  .satisfaction  for  such  damage  as  hercin.ifter 
is  directed  in  that  behalf.  And  for  that  and  other  purposes  be  it  enacted,  that  the 
said  last-mentioned  allotment  or  parcel  of  ground,  dii-ected  to  be  set  out  to  the  said 
justices  as  aforesaid,  shall,  from  and  immediately  after  the  execution  of  the  .s;iid  com- 
missioners' general  award,  be,  and  be  deemed  to  be  vested  in,  and  enure  to  the  use  of 
the  .said  justices  of  the  peace  and  their  successors  for  the  time  being,  for  ever,  to,  for, 
and  upon  the  several  trusts,  intent.s,  and  purposes  hereinafter  mentioned,  expressed, 
and  declared  of  and  concerning  the  same ;  (that  is  to  say),  upon  trust  that  the  .said 
justices,  assembled  at  any  of  their  general  (juarter  sessions  of  the  peace  to  be  holden 
for  the  said  count_v,  or  at  any  adjournments  thereof,  or  any  two  or  more  of  them,  shall 
or  may,  and  they  are  hereby  required  from  time  to  time,  by  indenture  of  lease  or 
otherwise,  as  they  shall  think  Ht,  to  let  or  demise  all  or  any  pait  of  the  said  premises 
to  any  person  or  persons,  for  any  term  or  number  of  years  not  exceeding  twenty-one 
years  from  the  making  of  such  lease  or  demise,  for  the  best  and  most  approved  yearly 
rent  or  rents  that  can  be  i-easonably  had  or  obtained  for  the  same,  [and  upon  further 
trusts  therein  mentioned] ;  and,  after  deducting  all  necessary  charges  and  expenses 
attending  the  execution  of  the  said  tinsts,  from  and  out  of  the  net  clear  rents  and 
profits  of  the  said  premises,  the  residue  or  clear  balance  thereof  shall  from  time  to 
time  be  paiil,  applied,  and  disposed  of  in  manner  following;  (that  is  to  say),  upon  the 
coni])laiiit  and  application  of  any  person  or  poisons  so  to  lie  damnified  by  the  working 
of  mines  or  quariies,  or  any  other  of  the  liberties  or  privileges  concerning  the  same 
hereinliefore  mentioned,  (which  complaint  and  application  may  be  made  in  person,  or 
by  agent,  counsel,  or  attorney),  to  the  said  justices  of  the  peace,  at  their  sessions  or 
adjournments,  (notice  in  writing  of  such  intended  complaint  being  affixed  upon  the 
most  usual  door  of  the  parish  church  of  Lanchestcr,  and  of  the  chapels  of  Medomsley, 
Edchester,  and  Satley  aforesaid,  respectively,  on  some  Sunday  morning  before  Divine 
service,  at  least  eight  days  preceding  such  complaint),  such  justices  shall  and  they 
are  hereby  required  and  empowered  to  examine  and  in(|uire  into  such  complaint  or 
complaints  in  a  summary  way,  cither  by  examination  of  the  party  or  paities,  or  his, 
her,  or  their  witnesses  upon  oath,  (which  oath  the  .said  justices,  or  any  one  of  them,  is 
and  aie  I'equired  and  empowered  to  administer),  or  by  such  other  evidence  and  jiroofs, 
ways  and  means,  as  to  them  shall  seem  leciuisito  and  expedient  in  that  behalf,  and 
finally  to  settle,  ascertain,  and  determine  the  damages  sustained  by  the  person  or 
persons  so  complaining  as  aforesaid  ;  and  thereupon  the  said  justices,  or  any  two  or 
more  of  them,  shall,  and  they  are  hereby  ie(iuired  to  order  and  direct  their  said 
steward,  clerk,  agent,  and  receivei',  forthwith,  upon  demand,  to  pay  the  same,  togctlier 
with  reasonable  charges  on  account  of  making  and  prosecuting  sucli  complaint,  (to  bo 
also  fixed  and  settled  by  the  said  justices),  unto  the  person  or  persons  so  complaining, 
his,  her,  or  their  agent  or  attorney,  or  to  such  other  penson  or  poisons  as  the  said 
justices  shall  direct  and  appoint  to  receive  the  .same,"  &c. 

Jix.  Div.  IX.— 20* 
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tbis  clause.     Tbat  deei.sion  was  founded  altogether  on  the  language  and  context  of  the 

deed  which  was  there  in  question,  and  cannot  help  us  in  the  construction  of  this  act. 

Here  the  lord  was,  by  the  inclosure,  except  so  far  as  he  is  protected  by  the  clause 

in  question,  deprived  of  all  rights  on  the  moors  to  be  inclosed,  amounting  to  from 

twelve  to  twenty  thousand  acres,  without  getting  any  allotment  to  himself,  or  other 

conipensa-[606]-tion,  except  an  annual  quit-rent  of  4s.  per  acre  ;   so  that  it  is  not 

um-easonable  to  suppose  that  he  should  have  stipulated  for,  and  that  the  Legislature 

should   have   truaranteed  to  him,  ritrhts  of  makinir  and  usiny  ways  and  other  case- 
rn _        '        o  _  o  o  J 

ments  over  the  lands  to  be  inclosed,  extending  beyond  those  necessaiy  for  working 
the  mines  under  the  lands  to  be  inclosed  ;  more  especially  considering  the  strong 
probability,  that,  at  the  time  when  the  act  passed,  the  bishop  was,  in  fact,  exercising 
such  rights  for  the  convenience  of  all  his  mines,  wherever  situate.  And  it  seems  to  us 
impossible  to  put  on  this  clause  the  narrow  construction  contended  for  bj'  the  plaintiff, 
without  shutting  out  of  it  the  words  "  and  also  of  all  other  mines  and  quarries  belong- 
ing to  the  see  and  bishopric  of  Durham,  wheresoever  the  same  are  or  be."  There 
other  mines  and  quarries  are  put  in  expiess  opposition  to  the  mines  and  quarries 
under  the  moors  to  be  inclosed,  and  must,  according  to  the  plain  meaning  of  the  words, 
include  all  other  mines  belonging  to  the  see. 

We  should  hardly  have  thought  that  this  could  have  admitted  of  any  reasonable 
doubt,  even  if  the  matter  had  rested  exclusively  on  the  clause  to  which  we  have 
referred  ;  but  the  subsequent  clause,  (p.  4.5),  to  which  oui'  attention  was  pointed, 
makes  the  matter  still  clearer.  The  act  contains  a  provision,  that  a  portion  of  the 
lands  to  be  inclosed,  amounting  to  500  acres,  should  be  allotted  to  and  vested  in 
certain  trustees ;  and  the  trust  is  declared  (p.  4.5)  to  be,  that,  when  and  as  often  as 
any  person  shall  suft'er  damage  in  his  allotment  of  the  moors,  by  the  digging  of  coals 
therein,  or  by  carrying  away  of  minerals  to  be  gotten  thereout,  or  out  of  any  other 
mines  or  quarries  belonging  to  the  Bishop  of  Durham,  or  by  making  ways,  or  erecting 
engines,  or  using  any  other  of  the  privileges  reserved  to  the  bishop,  then  the  trustees 
shall  indemnify  such  person  in  the  manner  provided  by  the  act.  The  indemnity  is 
provided,  not  only  against  injuries  resulting  from  working  the  [607]  mines  under  the 
moors,  but  also  against  all  loss  or  damage  sustained  in  any  allotment  by  reason  of  the 
carrying  coal  gotten  from  any  other  mines  of  the  bishop,  or  by  the  making  ways,  or 
erecting  engines,  or  using  the  other  powers  reserved  to  the  bishop  ;  which  must  mean 
making  ways,  or  erecting  engines,  or  using  any  of  the  other  powers,  for  the  purpose 
of  working  any  of  the  mines  of  the  bishop,  or  carrying  the  coal  from  any  such  mines. 
An  indemnity  being  thus  provided  against  injuries  arising  from  making  wa3's  for 
carriage  of  coals  from  other  mines,  it  follows,  as  a  necessary  consequence,  that  such 
carrying  of  coals  from  other  mines  was  one  of  the  privileges  intended  to  be  conferred 
on,  or  rather  reserved  to,  the  bishop  by  the  prior'  clause.  If  there  was  no  right  to 
carry  such  coal  over  the  inclosed  lands,  it  would  have  been  unnecessary  to  provide  an 
indemnity.  On  the  part  of  the  plaintiff,  indeed,  it  was  contended,  that  the  other 
mines  intended  by  the  act  were  such  mines  only  as  should  (though  situate  beyond  the 
inclosed  moors)  be  worked  by  means  of  shafts  and  pits  sunk  within  them.  For  this 
restriction,  however,  we  can  discover  no  grounds  in  the  language  of  the  act,  or  in  the 
probable  motives  of  the  1  legislature,  which  certainly  seem  to  have  been  to  secure  to 
the  bishop  the  same  right  of  carrying  the  produce  of  his  mines  over  the  moors  in  their 
inclosed  state,  as  he  had  exercised  previously  to  the  passing  of  the  act. 

But,  with  respect  to  coals  gotten  from  other  mines,  not  belonging  to  the  see,  we 
do  not  think  there  are  sufficient  words  in  the  clause  (p.  43)  to  give  the  bishop,  or  his 
assigns,  the  right  of  carrying  them  over  the  commons,  and  laying  waggon-ways  for 
that  purpose.  It  is  true,  that  the  words  "other  lands  and  grounds  whatsoever"  occur 
in  the  clause,  but  this,  we  think,  must  have  been  for  the  purpose  of  extending  the 
bishop's  right  to  lands  and  grounds  other  than  mines,  so  as  to  include  quarries,  chalk- 
pits, marl-pits,  and  the  like,  not  strictly  coming  under  the  description  of  mines.  The 
Legislature  could  not  have  in-[608]-tended  to  give  the  power  of  conveying  coals  gotten 
from  the  mines  of  strangers,  first,  because  there  is  no  corresponding  power  of  going  to 
such  mines  for  the  purpose  of  working  them  ;  and,  secondly  and  mainly,  because  no 
compen.sation  is  provided  (p.  47)  for  any  injury  arising  from  the  carriage  of  coal  from 
the  mines  of  strangers;  the  compensation  being  expressly  confined  to  cases  of  injury 
arising  from  the  working  of  any  mines  or  quarries  of  the  sec,  or  the  using  of  any 
liberties  or  privileges  concerning  the  same.     And  it  is  unreasonable  to  suppose  that 
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the  Legislature  meant  to  give  powers  whereby  damage  might  accrue  to  the  occiipiei-, 
for  which  he  was  not  to  receive  any  compensation,  either  from  the  Ijishop  or  from  the 
fund  provided  hy  the  act. 

We  are  therefore  of  opinion  that  the  right  of  the  bishop  extends  to  the  pioduee  of 
all  his  own  mines,  but  not  to  that  of  the  mines  of  others  ;  and  the  only  question 
therefore  is,  whether  the  plea  sufficiently  avers  that  the  Derwent  Colliery,  from  which 
the  coal  in  (juestion  was  to  be  conveyed,  was  a  mine  behmging  to  the  sec.  The  aver- 
ment, that  the  lands  were  parcel  of  the  manor,  is  equivalent  to  an  averment  that  they 
were  parcel  of  the  demesnes.  But  they  might  be  part  of  the  demesnes  which  were 
copyhold,  and  the  mines  might  by  the  custom  belong  to  the  copyhold  tenant ;  and,  as 
the  plea  is  to  be  taken  most  strongly  against  the  party  pleading,  we  think  the  mines 
are  not  sutHciently  alleged  to  belong  to  the  see,  and  consequently  our  judgment  must 
be  for  the  plaintitl'.  But  the  defendant  may,  if  the  facts  warrant  it,  have  liberty  to 
amend,  by  stating  distinctly  that  the  Derwent  Colliery  is  parcel  of  the  possessions  of 
the  see  of  Durham. 

Leave  to  amend  accordingly  ;  otherwise 

Judgment  for  the  plaintifl'. 

[609]  WicGiNS  AND  Jameson  v.  John.ston.  July  9,  1845. — The  defendant 
chartered  a  vessel  for  a  voj'age  from  IjOndon  to  Bombay,  at  which  port  she  was 
addressed  to  U.  &  Co.,  the  defendant's  agents  there  ;  and  by  another  chaiter-party 
of  the  same  date,  it  was  agreed  that  the  ship  should,  after  discharging  her  cargo 
at  Bombay,  take  in  a  homeward  cargo,  for  which  the  defendant  agreed  to  pay 
freight,  as  to  one-half  the  cargo,  at  £3  per  ton,  and  as  to  the  rest,  at  the  current 
rate  of  freight  when  the  ship  should  be  loading.  In  this  latter  charter-party 
there  was  also  a  stipulation,  that  the  master  of  the  vessel  (who  was  a  part  owner) 
and  (t.  &  Co.,  the  agents  at  Bombay,  wei'e  at  liberty  to  make  such  alterations  in 
the  charter-party  as  they  might  mutually  think  proper,  without  prejudice  to  that 
agreement.  Soon  after  the  arrival  of  the  ship  at  Bombay,  the  master  and  (J.  & 
Co.  entered  into  a  written  agreement  (which  was  indorsed  on  the  second  charter- 
party)  that  the  ship  might  proceed  to  Aden  with  government  coals  and  stores 
(her  outward  cargo),  and  return  to  Bombay  with  all  possible  despatch,  without 
prejudice  to  the  charter-party.  She  accordingly,  in  the  month  of  February, 
sailed  to  Aden,  and  there  discharged  hei'  caigo,  and  returned  to  Bombay,  where 
she  arrived  in  Ma}\  The  owners  received  a  large  sum  as  freight  for  this  voyage 
to  Aden  : — Held,  that  the  defendant  was  bound  by  the  alteration  made  in  the 
charter-party  by  G.  &  Co.,  permitting  the  voyage  to  Aden,  which  was  within  the 
scope  of  the  authority  given  to  them  by  the  stipulation  above  mentioned  ;  and 
therefore  that  he  was  bound  to  pay  the  charter  rate  of  £.3  per  ton  for  half  the 
cargo,  although  that  exceeded  the  current  rate  of  freight  at  the  time  of  the 
loading,  and  although  the  alteration  might  be  piejudicial  to  his  interests  ;  and 
that  he  was  not  entitled  to  have  the  freight  earned  by  the  owners  on  the  voyage 
to  Aden  brought  into  the  account. 

[S.  C.  15  L.  J.  E.x.  202.] 

This  was  an  action  of  assumpsit,  stated  in  the  particulars  of  demand  to  be  brought 
to  recover  9G31.  lis.  4d.,  balance  of  freight  per  shi])  "Harmony,"  due  from  the 
defendant  to  the  plaiutift's. 

The  declaration  stated,  that  the  defendant  was  indebted  to  the  plaintills  in  £3000, 
for  freight  and  reward  due  and  payable  from  the  defendant  to  the  ])liintills  for  mikI 
in  respect  of  the  carriage  and  conveyance  of  divers  goods,  merchandizes,  and  chattels, 
by  the  plaintills  before  that  time  carried  and  conveyed  for  the  defendant,  and  at  his 
request,  in  and  on  board  of  a  certain  ship  or  vessel,  from  divers  jxtrts  and  places  to 
divers  othei'  ports  and  places,  and  there,  to  wit,  at  the  last-mentioned  ports  and  places, 
delivered  by  the  plaintiff's  for  the  flefendant,  at  his  re(iuest,  and  in  £3000  for  money 
due  from  the  defendant  to  the  plaintiff's  on  an  account  stated  between  them  ;  and 
that  the  defendant  promised  to  pay  the  said  sums  on  request ;  and  concluded  with  the 
usual  breach. 

The  defendant  pleaded  to  the  whole  of  the  declaration,  that  he  did  not  promise  as 
alleged  ;  and  further  pleaded,  as  to  7011.  4s.  9d.,  parcel  of  the  sum  of  £3000  in  the 
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first  count  of  the  declaration  mentioned,  payment  to  the  plaintiffs  and  acceptance  by 
them  of  the  sum  of  7011.  is.  9d.  in  satisfaction. 

The  plaintiffs  joined  issue  on  the  first  plea,  and  tra-[610]-versed  the  second,  on 
which  the  defendant  has  joined  issue. 

By  the  consent  of  the  parties,  and  by  the  order  of  Alderson,  B.,  the  following  case 
has  been  stated  for  the  opinion  of  the  Court  since  issue  was  joined  : — 

On  the  1st  day  of  August,  1842,  the  plaintiffs  (by  Mr.  Wiggins,  their  agent  men- 
tioned in  the  following  charter-parties)  and  the  defendant  entered  into  and  signed  the 
two  charter-parties,  of  which  the  following  are  copies  : — 

"London,  1st  August,  1842.  It  is  this  day  mutually  agreed  between  Mr.  Wiggins, 
for  the  owners  of  the  good  ship  or  vessel  called  the  '  Harmony,'  of  the  measurement 
of  830  tons  or  thereabouts,  now  in  the  port  of  Liverpool,  and  Mr.  liobert  Johnston, 
merchant,  that  the  said  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,  shall  with  all  possible  despatch  proceed  direct  to  Clyde,  to  be  loaded 
at  Greenock,  free  of  lighterage  to  the  ship,  and  theie  load,  in  the  usual  and  customary 
manner,  in  regular  turn,  at  any  one  of  the  collieries  freighters  may  name,  a  full  and 
complete  cargo  of  coals,  not  less  than  750  nor  more  than  1000  tons,  which  said 
freighter  binds  himself  to  ship,  with  liberty  to  take  any  light  freight  which  may  otter, 
not  exceeding  what  she  can  reasonably  stow  and  carry  over  and  above  her  tackle, 
apparel,  provisions,  and  furniture,  and,  being  so  loaded,  .shall  therewith  proceed  to 
Bombay,  to  sail  in  fifteen  days  after  the  coals  are  on  board,  or  so  near  thereunto  as 
she  may  safely  get,  and  deliver  the  same  into  craft  which  will  be  sent  alongside  for 
that  purpose  :  notice  to  be  given  to.  the  agents  of  the  vessel  being  ready  to  discharge, 
(the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  during  the  said  voyage  always  mutually 
excepted) :  the  freight  to  be  paid  at  and  after  the  rate  of  20s.  per  ton  of  20  cwt.  on 
the  quantity  delivered  in  full ;  and  such  freight  is  to  be  paid,  say  one-third  by  [611] 
bill  at  two  months  from  the  final  sailing  of  the  vessel  from  her  last  port  in  Great 
Britain,  or  in  cash  under  discount,  the  same  to  be  returned  if  the  vessel  be  lost,  the 
freighter  having  power  to  insure  the  amount  and  deduct  it  from  the  first  payment  of 
freight ;  and  the  remainder  in  rupees  to  the  master,  at  the  exchange  of  2s.  2d.  per 
rupee,  on  right  delivery  of  the  cai-go.  The  vessel  to  take  turn  to  delivery  as  customary, 
not  less  than  twenty-one  tons  per  day.  If  the  vessel  return  to  London,  she  is  to  be 
addressed  to  and  reported  at  the  Custom-house  by  Henry  and  Calvert  Toulmin,  of 
No.  8  George-yard,  Lombard-street,  to  whom  the  commission  on  this  charter-party  is 
due,  ship  lost  or  not  lost.  Penalty  for  non-performance  of  this  contract,  £1000.  The 
vessel  to  be  addressed  to  freighter's  agents  at  Bombay." 

"  London,  1st  August,  1842.  It  is  this  day  mutually  agreed  between  Mr.  Wiggins, 
for  the  owner  of  the  good  ship  or  vessel  called  the  '  Harmony,'  of  the  measurement  of 
830  tons  or  thereabouts,  now  at  Liverpool,  and  Mr.  Eobert  Johnston,  of  London, 
merchant,  that  the  said  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,  shall  with  all  convenient  speed  sail  and  proceed  to  Bombay  with  coals 
from  Clyde,  or  so  near  thereunto  as  she  may  safely  get,  and  there  load  from  the 
factors  of  the  said  merchant  a  full  and  complete  cargo  of  cotton,  or  other  legal 
merchandize,  not  exceeding  what  she  can  reasonably  stow  and  carry  over  and  above 
her  tackle,  apparel,  provisions,  and  furniture,  and,  being  so  loaded,  shall  therewith 
proceed  to  London,  Liverpool,  or  Clyde,  as  may  be  determined  at  Bombay — if  London, 
in  any  dock  the  said  freighter  may  apjjoint,  or  so  near  thereunto  as  she  may  safely 
get — and  deliver  the  same  on  being  paid  freight  at  and  after  the  rate  of  £3  per  ton 
for  half  of  the  cargo;  the  remainder  of  the  cargo  to  be  procured  at  the  current  rate  of 
freight  at  the  time  the  ship  be  loading ;  upon  which  freighter's  agents  are  to  be  [612] 
paid  by  the  owners  the  usual  commission  for  procuring  the  same,  and  the  tonnage  of 
the  whole  to  be  computed  according  to  the  new  schedule  of  tonnage  now  in  use  at 
Bombay,  (the  act  of  God,  the  Queen's  enemies,  tire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind  soever, 
during  the  said  voyage,  always  excepted) :  the  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo,  in  cash,  two  months  after  the  report  of  the  ship  inwards  at 
the  Custom-house,  or  under  discount :  eighty  running  days  are  to  be  allowed  the  said 
merchant  (if  the  ship  is  not  sooner  despatched)  for  loading  the  said  ship  at  Bombay,  to 
commence  from  the  period  of  the  vessel  being  ready  to  load,  the  master  giving 
freighter's  agents  written  notice  to  that  effect,  and  ten  days  on  demurrage  over  and 
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above  the  said  laying  days,  at  £10  per  day  :  the  vessel  to  be  consigned  to  Henry  and 
Culvert  Toulmin  on  her  return  to  London,  with  whom  the  original  charter-party  is 
deposited.  Penalty  for  non-performance  of  this  agreement,  £3500.  The  master  to 
sign  bills  of  lading  for  half  of  the  cargo,  at  any  rate  of  freight  not  less  than  the  current 
rates,  without  prejudice  to  the  charter-party,  and  for  the  remaining  half  at  the  current 
rates  of  freight  at  which  the  cargo  is  procurable.  It  is  also  further  understood  and 
agreed,  that  the  master  of  the  vessel,  and  the  agents  at  Bombay,  are  at  liberty  to 
make  such  alterations  in  this  charter-party  as  they  may  mutually  think  proper,  without 
prejudice  to  this  agreement." 

The  above  charters  were  both  made  and  entered  into  at  the  same  time,  and  in 
pursuance  of  them  the  vessel  sailed  from  Oreenock  with  coals  for  Bombay,  in  Septem- 
ber, l!<42,  addressed  (on  the  nomination  of  the  defendant)  to  Messrs.  Grey  <t  Co.,  at 
Bombay,  as  the  agents  of  the  defendant,  and  arrived  at  Bombay  on  the  31st  January, 
1843.  Meantime,  namely,  on  the  6th  December,  1842,  in  London,  the  defendant 
entered  into  an  agreement  in  writing  [613]  with  Messrs.  Grey,  Coles,  &  Co.,  who 
carried  on  business  under  that  name  in  London,  and  under  the  said  firm  of  Grey  & 
Co.  at  Bombay,  as  merchants,  of  which  the  following  is  a  copy  :— 

Dec.  6th,  1842.  Messrs.  Grey,  Coles,  &  Co.,  London.  "It  is  this  day  mutually 
agreed  between  Messrs.  Grey,  Coles,  &  Co.,  London,  and  Robert  Johnston,  charterer 
of  the  ship  '  Harmony,'  bound  from  the  Clyde  to  Bombay,  that  the  said  ship  shall  be 
addressed  at  Bombay  to  Messrs.  Grey  &  Co.  ;  in  consideration  thereof  the  said  Messrs. 
Grey  &  Co.  hereby  engage  to  furnish  her  with  a  full  and  complete  cargo  of  legal 
merchandize  for  London,  Liverpool,  or  the  Clyde,  at  the  current  rates  of  freight ; 
and  the  said  Robert  Johnston  hereby  agrees  to  allow  unto  the  said  Messrs.  Grey 
&  Co.,  of  Bombay,  a  commission  of  £5,  say  £5  per  cent,  upon  amount  of  freight  the 
ship  may  make.  The  cargo  to  be  furnished  within  eighty  days  from  the  date  she  is 
ready  to  receive  it,  or  Messrs.  Grey,  Coles,  &  Co.  to  pay  demurrage  according  to 
Mr.  J.'s  charter-party  with  the  owners  annexed." 

(Signed)        "  Grey  &  Co.,  London. 
"  R.  Johnston,  London." 

A  copy  of  the  charter-party  secondly  above  set  forth  was  annexed  to  this 
agreement. 

Such  agreement  was  entered  into  without  the  knowledge  of  the  plaintiff's,  nor  was 
any  notice  thereof  given  to  them.  Messrs.  Grey  &  Co.  had  not  any  authority  or 
instructions  to  enter  into  the  agreement  hereinafter  mentioned  for  the  intermediate 
voyage  to  Aden,  except  so  far  as  such  authority  or  instructions  were  conferred  by  or 
contained  in,  or  maj'  reasonably  be  inferred  from,  the  charter-party  secondly  above 
mentioned,  and  the  agreement  of  the  6th  of  December,  1842,  and  the  facts  and  other 
documents  stated  in  this  case,  or  any  of  them. 

[614]  Shortly  after  the  arrival  of  the  vessel  at  Bombay,  namely,  on  the  13th  of 
February,  1843,  the  said  Messrs.  Grey  &  Co.,  being  such  agents  as  aforesaid  for  the 
defendant  at  Bombay,  and  the  plaintiff'  James  Jameson,  the  master  of  the  vessel, 
agreed,  that,  before  loading  her  homeward  cargo,  the  said  vessel  might  proceed  on  an 
intermediate  voyage  to  Aden,  and  the  following  memorandum  was  accordingly  indorsed 
on  the  charter-party  secotidly  above  set  forth,  and  signed  by  the  said  Messrs.  Grey 
&  Co.  and  the  plaintiff' James  Jameson  respectively: — "It  is  hereby  agreed  that  the 
ship  '  Harmony '  may  proceed  to  Aden  with  the  government  coals  and  stores,  &c., 
and  return  to  Bombay  with  all  possible  despatch,  without  prejudice  to  charter-party, 
as  per  annexed  copy."  In  pursuance  of  this  agreement  the  plaintiirs  entered  into  a 
charter-party  with  the  East  India  Company,  for  the  ship  to  proceed  to  Aden  with  the 
government  coals  and  stores  (being  the  cargo  laden  at  Greenock  as  aforesaid),  and 
return  to  Bombay  as  agreed  upon  as  above  mentioned  ;  and  in  pursuance  of  this 
charter,  the  ship  sailed  with  the  cargo  last  above  mentioned,  from  Bombay,  on  the 
16th  of  February,  for  Aden,  and  after  discharging  there,  returned  with  all  possible 
despatch  to  Bombay,  which  she  reached  on  the  11th  of  May,  1843.  The  freight 
earned  by  the  voyage  under  the  said  charter  with  the  Fast  India  Company  was  .£1100, 
which  the  plaintiff's  received  of  the  East  India  Company. 

Messrs.  (irey  iVs  Co.,  at  Bombay,  by  letter  written  at  that  place  on  the  2Sth  of 
February,  1843,  communicated  to  Messrs.  H.  and  G.  Toulmin,  in  London,  thoy  being 
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the  ship-brokers  of  the  defendant  in  London,  the  fact  of  their  having  made  the  above 
alteration  in  the  second  charter,  and  arrangement  for  the  vessel  to  make  the  inter- 
mediate voyage  to  Aden  and  back.  This  letter  reached  Messrs.  Toulmin  in  London 
in  April,  and  by  the  next  mail  they,  by  the  defendant's  authority,  wrote  and  sent  to 
Messrs.  Grey  &  [615]  Co.  a  letter,  dated  1st  of  May,  184.3,  of  which  the  following 
is  a  copy  : — 

[The  case  then  set  out  this  letter,  which  expressed  the  defendant's  disapprobation 
of  the  arrangement  for  the  voyage  to  Aden,  and  his  belief  that  it  was  detrimental  to 
his  interests,  but  contained  no  express  affirmance  or  repudiation  of  it.] 

This  letter  reached  Grey  &  Co.,  at  Bombay,  in  the  middle  of  June,  1843.  This 
period,  including  the  months  of  March,  April,  and  May,  is  usually  the  best  period  of 
the  year  for  procuring  cargoes  and  high  rates  of  freight  from  Bombay  to  parts  in 
Great  Britain ;  and  the  period  from  the  beginning  of  June  to  the  end  of  July,  being 
the  rainy  season,  is  usually  in  each  year  a  bad  time  for  procuring  cargoes  or  good 
rates  of  freight  from  Bombay  to  the  said  ports. 

The  rates  of  freight  from  Bombay  to  ports  in  Great  Britain  were  higher  when  the 
"  Harmony  "  first  arrived  at  Bombay,  as  aforesaid,  than  when  Messrs.  Grey  &  Co. 
procured  her  a  cargo  for  London,  as  hereinafter  mentioned. 

In  the  ordinary  course  of  things,  a  ship  sailing  in  the  middle  of  February  from 
Bombay  would  jjerform  the  voyage  to  Aden,  discharge  there,  and  return  to  and  reach 
Bombay  by  the  middle  of  May,  and  before  the  commencement  of  the  rainy  season ; 
and  the  time  of  performing  such  a  voyage  was  generally  known  to  merchants  and 
ship-owners  when  the  above  charter-parties  were  entered  into. 

A  ship  at  Bombay  is  sometimes  unable,  or  it  is  found  difficult,  to  procure  a  cargo 
or  good  rates  of  freight  for  London,  Liverpool,  or  the  Clyde,  when  a  cargo  or  good 
rate  of  freight  for  some  other  port  in  Great  Britain,  or  in  Holland,  may  be  obtained  ; 
and  this  fact  was  generally  known  to  merchants  and  ship-owners  when  the  above 
charter-parties  were  entered  into. 

Shortly  after  the  vessel's  return  to  Bombay,  the  said  Messi-s.  Grey  &  Co.  proceeded 
to  procure  a  cargo  for  [616]  her,  and  obtained  one,  amounting  to  1110  tons,  for 
London,  at  rates  averaging  2.5s.  4d.  per  ton,  which  were  the  then  current  rates  of 
freight.  With  this  cargo  she  .sailed  from  Bombay  on  the  31st  of  July,  1843,  and 
reached  London  on  the  11th  of  November,  1843,  where  her  cargo  was  duly  delivered  ; 
and  the  plaintiff's  received  the  freight  arising  from  this  home  voyage,  amounting  to 
14021.  9s.  6d.,  of  one-half  of  the  amount  of  vrhich,  namely  7011.  4s.  9d.,  the  defendant 
is  to  be  at  liberty  to  avail  himself  under  the  plea  of  payment :  but  the  plaintifl:s  claim 
of  the  defendant  the  difference  between  the  said  sum  of  7011.  4s.  9d.,  being  the 
amount  of  the  current  rates  of  freight  on  half  the  cargo,  and  16641.  16s.,  being  the 
chartered  rate  of  £3  per  ton  on  half  the  cargo,  which  difference  amounts  to  9631.  lis.  3d., 
and  is  the  sum  for  which  this  action  is  brought. 

It  is  agreed  that  the  Court  may  draw  such  inferences  from  the  facts  above  stated 
as  a  jury  would  be  warranted  in  doing. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defendant  is  bound  by 
the  said  alteration  made  in  the  said  charter-party  by  the  said  Messrs.  Grey  &  Co.  and 
the  plaintiff  James  Jameson ;  and  if  so,  whether  the  defendant  is  entitled  to  be 
allowed  for  the  said  freight  produced  by  the  voyage  to  Aden  and  back,  or  any  and 
what  part  thereof. 

If  the  Court  shall  be  of  opinion  that  the  defendant  is  bound  by  the  alteration, 
then  the  defendant  agrees  that  a  judgment  shall  be  entered  against  him,  by  confession, 
for  9631.  lis.  3d.,  or  so  much  thereof  as  the  Court  may  adjudge  to  be  recoverable, 
(subject  to  such  deduction,  if  any,  as  the  Court  may  think  him  entitled  to  in  respect 
of  the  freight  of  the  intermediate  voyage),  besides  costs,  immediately  after  the  decision 
of  this  case,  or  otherwise  as  the  Court  ma}'  think  fit ;  but  if  the  Court  shall  be  of 
opinion  that  the  defendant  is  not  so  liound,  then  the  plaintiffs  agree  [617]  that  a 
judgment  shall  and  may  be  entered  against  them  of  nolle  prosequi  immediately  after 
the  decision  of  this  case,  or  otherwise  as  the  Court  may  think  fit. 

The  case  was  argued  in  last  Trinity  Term  (May  28th)  by 

CromptoD,  for  the  plaintiffs.  The  defendant  is  bound  by  the  alteration  made 
in  the  charter-party  by  Grey  &  Co.,  who  were  his  agents  at  Bombay  ;  and  he  ha.s, 
therefore,  no  claim  for  an  allowance  in  respect  of  the  freight  produced  by  the  voyage 
to  Aden.     The  terms  of  the  second  charter-party,  by    which    the    master   and  the 
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agents  at  Bombay  were  at  liberty  to  make  such  alterations  in  it  as  they  might 
mutualh'  think  propei-,  cleaily  authorized  that  which  was  done  hy  Grey  &  Co.  ; 
and  the  subsequent  correspondents  amounts  in  ett'ect  to  an  adoption  of  their  act  by 
the  defendant.  In  Galloway  v.  Jackson  (3  Man.  &  G.  DGO  ;  3  Scott,  N.  K.  753), 
the  plaintiff  sued  for  a  demurrage  upon  a  charter-party,  by  which  the  ship  was  to  be 
allowed  forty-four  running  days  for  loading  at  Cardiff  and  unloading  at  Alexandria, 
to  commence  on  the  IGth  of  December,  1834  ;  and  the  declaration  averred,  that  the 
ship,  then  being  at  Pembroke,  by  and  with  the  consent  of  the  plaintiHs  and  defendant, 
and  at  the  request  of  the  defendant,  remained  at  Pembroke  for  the  purpose  of 
receiving  coals,  part  of  her  cargo  for  the  voj'age,  in  lieu  of  loading  such  coals  at 
Cardiff;  and  that  she  was,  without  any  default  or  neglect  of  the  plaintiffs,  detained 
for  that  purpose  at  Pembroke  until  the  17th  of  December,  1834.  The  defendant 
pleaded,  that  he  did  not  consent  and  request  that  the  ship  might  remain  at 
Pembroke,  as  alleged  in  the  declaration  ;  and  upon  issue  taken  on  this  plea,  the 
jury  found  that  the  defendant  had  consented  to  the  new  arrangement,  but  that  the 
plaintiffs  and  not  the  defendants  made  the  request.  It  was  held,  that  consent 
only  was  material,  and  that  the  verdict  so  found  upon  that  issue  was  a  [618] 
verdict  for  the  plaintiffs.  So,  here,  the  defendant  is  clearly  bound  by  his  consent 
given  through  his  agents  expressly  authorized  for  that  purpose.  [He  cited  also 
Ulipsham  v.  Fertue  (.5  Q.  B.  26.5).] 

Peacock,  contra.  The  alteration  made  in  this  charter-party  is  in  fact  a 
new  contract,  and  therefore  justice  requires  that  the  defendant  should  only  pay 
according  to  the  current  rate  of  freight  which  would  have  been  earned  by  the 
vessel  at  that  time.  If  the  agents  had  no  authority  (as  they  certainly  had  not) 
to  enter  into  a  new  charter-party,  the  owner  is  not  bound  by  such  an  agreement. 
The  questions  are,  first,  whether  the  alteration  was  authorized  ;  secondly,  whether 
there  correspondence  shews  a  ratification  of  it  by  the  defendant.  [Pollock,  C.  B.  I 
think  nothing  turns  upon  the  correspondence  ;  the  defendant's  letter  neither  adopts 
nor  rejects  it.]  The  only  (piestion  therefore  is,  whether  the  agents  at  Bombay  had 
authority,  on  behalf  of  the  owners,  to  enter  into  an  intermediate  contract  of  charter- 
party  with  the  government  there.  The  case  of  Hex  v.  I'eto  (1  Y.  &  J.  37)  is  an 
important  authority  for  the  principles  there  laid  down  by  the  Court.  The  question 
there  was,  how  far  an  obligor,  who  bound  himself  to  perform  certain  works  accord- 
ing to  a  specification  and  drawings,  with  power  for  the  obligee,  by  his  surve^'or,  to 
direct  additions  or  omissions,  was  bound  by  oiders  given  by  the  surveyor  to  vaiy  and 
deviate  extensively  from  the  original  plan.  Alexander,  C.  B.,  there  says  (p,  53),  "  Is 
it  possible  that  this  clause  was  intended  to  give  to  the  suiveyor — a  person  who 
ought  to  be  in  general  but  an  overlooker  of  the  owner,  to  see  that  the  work  is  actually 
performed — a  power  to  vary  the  whole  scheme  of  the  building  ;  or,  if  it  were  so 
intended,  that  it  could  have  been  expressed  in  such  language  1  In  sound  construction, 
it  should  be  limited  to  that  to  which  the  coii-[619]-ilition  has  confined  it,  namely,  to 
such  extra  works  as  may  be  done,  or  something  which  is  omitted  ;  but  it  cannot  refer 
to  the  substitution  of  one  thing  for  another."  Ihe  .same  principle  a])plies  here.  This 
is  not  adding  to  the  contract,  Ijut  altering  the  scheme  of  it  altogether.  It  matters 
not  that  Grey  >t  Co.  might  think  this  alteration  was  for  the  benefit  of  the  freighter  ; 
the  question  is,  whether,  under  this  stipulation,  they  had  the  power  to  direct  it. 
Could  they  have  sent  the  vessel  home,  and  let  her  come  out  again  a  year  afterwards? 
The  meaning  of  this  clause  clearly  was  only  to  authorize  them  to  make  some  small 
addition  to  or  deviation  from  the  homeward  voyage,  such  as  that  the  shij)  might 
call  at  intermediate  ports,  but  not  to  empower  them  to  enter  into  an  intermediate 
contiact,  which  must  endure  for  months,  even  though  that  contract  might  possil>ly  be 
beneficial  to  the  freighter.  This  alteration  clearly  wouldiiave  avoided  a  policy  of  insurance 
on  the  ship  as  being  a  deviation  :  it  is  a  change  of  the  whole  scheme  of  the  contract. 
[Pollock,  C.  B.  Might  not  the  agents  have  bargained  for  a  greater  number  of  lay 
days  at  a  stipulated  price?]  No  doubt;  but  there  it  remains  the  .same  contract. 
[Pollock,  C.  B.  Then  it  is  not  the  same  contract  if  they  say,  "  We  see  we  shall  not 
want  the  ship  for  a  certain  time,  and,  instead  of  her  lying  idle,  you  shall  use  her  for 
a  short  intermediate  vo\age?"  If  that  voyage  were  of  an  unreasonable  extent  or 
duration,  as  to  the  North  Pole,  it  would  be  a  different  csise  ;  but  this  is  merely  post- 
poning the  commencement  of  the  charter-party  until  after  the  performance  of  a  short 
intermediate   voyage.]     It  comes  back  to  the  same  question,   whether  it  is    not  a 
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different  voyage  from  that  stipulated  for  by  the  charter-party.  [Pollock,  C.  B.  No  ; 
it  is  merely  postponing  the  commencement  of  the  second  charter-parly,  and  allowing 
the  owners  to  use  the  ship  in  the  meantime.  No  doubt  it  would  discharge  a  policy  of 
insurance  ;  as  to  that  it  is  a  different  voyage  ;  but  as  to  the  charter-party,  it  is  a  mere 
postponement  of  [620]  the  voyage.  Could  not  the  agents  have  altered  the  terminus 
ad  quem,  and  added  a  port  of  destination  T\  The  defendant  contends  they  could  not. 
The  question  is  not  whether  the  agents  have  acted  to  the  best  of  their  discretion  ; 
but  what  is  the  discretion  vested  in  them.  Here,  however,  probably,  the  altei'ation 
was  injurious  to  the  defendant,  because  the  intermediate  voyage  was  dui'ing  the 
period  when  high  freights  were  obtainable  at  Bombay.  At  all  events,  the  freight 
earned  by  the  voyage  to  Aden  ought  to  be  brought  into  account  between  the  plaintiffs 
and  the  defendant. 

Crompton,  in  reply.  It  is  no  test  of  the  present  question,  whether  an  insurance 
would  ha\'e  been  avoided  by  this  alteration  ;  because  the  agents  clearly  have  power  to 
make  some  alterations  in  the  charter-party  ;  for  instance,  to  introduce  an  intermediate 
port ;  but  that  would  equally  vitiate  an  insurance  on  this  charter-party.  A  mere 
postponement  of  the  voyage  would  be  on  alteration  of  the  charter-party  which  would 
render  a  new  stamp  necessary.  But  if  the  agents  are  at  liberty  to  postpone  the 
voyage,  surely  they  have  also  authority  to  agree  to  the  employment  of  the  ship  on 
another  voyage  in  the  meantime.  Could  they  not  have  allowed  the  owner  to  use  her 
as  a  hulk  in  a  river  for  some  days'?  The  terms  of  the  contract  are  to  be  construed 
rather  against  the  freighter,  because  he  is  the  party  speaking.  Rex  v.  Peto  is  quite 
distinguishable ;  there  the  authority  given  to  the  surveyor  was  merely  to  make 
omissions  in,  or  additions  to,  the  building  contracted  for.  Each  case  must  stand  upon 
its  own  particular  circumstances  ;  and  in  the  case  of  a  mercantile  agency  abroad  such 
as  this,  the  Court  will  give  it  as  wide  scope  as  is  consistent  with  a  reasonable  construc- 
tion of  the  contract.  The  agents  have  power,  being  on  the  spot,  to  make  arrange- 
ments as  to  the  homeward  voyage.  Is  not  this  in  fact  the  homeward  voyage,  and 
would  not  a  jury  so  find  1 

Cur.  adv.  vult. 

[621]  The  judgment  of  the  Court  was  now  delivered  by 

ROLFE,  B.  The  question  in  this  ease  turns  on  the  construction  of  a  clause  con- 
tained in  a  charter-party.  The  plaintiffs  were  owners  of  the  ship  "  Harmony,"  of  which 
the  plaintiff' Jameson  was  also  the  master.  The  plaintiffs,  on  the  1st  day  of  August, 
1842,  entered  into  a  charter-party  with  the  defendant,  whereby  they  agreed  to  charter 
the  ship  to  him  for  a  voyage  to  Bombay,  at  which  port  she  was  to  be  addressed  to  the 
defendant's  agents.  On  the  same  day  they  also  entered  into  another  charter-party 
with  him,  whereby  they  agreed  that  the  ship  should,  after  discharging  her  cargo  at 
Bombay,  take  in  a  homeward  cargo,  for  which  the  defendant  agreed  to  pa}'  freight, 
as  to  one-half  the  cargo,  at  £3  per  ton,  and  as  to  the  rest,  at  the  current  rate  of  freight 
when  the  ship  should  be  loading.  At  the  end  of  this  second  charter-party  is  the 
following  clause  : — "It  is  also  further  understood  and  agreed,  that  the  master  of  the 
vessel,  and  the  agents  at  Bombay,  are  at  liberty  to  make  such  alterations  in 
this  charter-party  as  they  may  mutually  think  proper,  without  prejudice  to  this 
agreement." 

The  ship  sailed  from  Gi'eat  Britain  pursuant  to  the  first  charter-party,  and  reached 
Bombay  on  the  31st  of  January,  1843,  and,  on  the  nomination  of  the  defendant,  she 
was  addressed  to  Messrs.  Grey  &  Co.  as  his  agents  there.  Soon  after  her  arrival,  the 
plaintiff  Jameson  (the  master),  and  Messrs.  Grey  and  Co.,  as  agents  of  the  defendant, 
entered  into  a  written  agreement,  which  was  indorsed  on  the  second  charter-party, 
and  whereby  they  agreed  that  the  ship  might  proceed  to  Aden  with  the  government 
coals  and  stores,  and  return  to  Bombay  with  all  dispatch,  without  prejudice  to  the 
charter-party. 

In  pursuance  of  this  arrangement,  the  ship  sailed  to  Aden,  and  there  discharged 
her  coals,  &c.,  and  returned  to  Bombay,  where  she  arrived  on  the  11th  of  May.  The 
owners  received  above  £1100  as  freight  for  this  voyage  to  [622]  Aden.  On  the 
return  of  the  ship  to  Bombay,  the  defendant's  agents  procured  her  a  cargo  at  the  rate 
of  11.  5s.  4d.  per  ton,  being  the  then  current  rate  of  freight.  With  this  cargo  she 
sailed  from  Bombay,  and  reached  London  on  the  11th  of  November,  1843.  The 
plaintiffs  received  the  whole  of  the  freight  (£1402);  and  this  action  was  brought  to 
recover,  as  to  one-half  of  the  freight,  the  difference  between  the  charter-rate  of  £3 
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per  ton  and  the  sum  actually  received,  namely  £701  ;  and  it  w;is  agreed  that  the 
ditt'erence  amounts  to  9631.  lis.  3d. 

The  point  therefore  is,  whether  the  plaintiffs  are  entitled  to  claim  from  the  defen- 
dant the  charter-rate  of  £3  per  ton  ;  and  that  depends  on  the  question,  whether  the 
voyage  from  Bombay  to  London  was  the  voyage  in  respect  of  which  the  defendant, 
by  his  contract,  agreed  to  pay  freight  at  that  rate.  The  defendant  contends  that  it 
was  not,  for  that,  by  the  two  contracts  taken  together,  the  ship  was  to  proceed  to 
Bombay,  and  then,  after  discharging  the  cargo,  return  forthwith  to  London  ;  whereas, 
after  her  arrival  at  Bombay,  the  plaintiff  Jameson  and  the  defendant's  agents  agreed, 
for  the  exclusive  profit  of  the  owners,  to  allow  the  ship  to  make  a  new  voyage,  inter- 
mediate between  her  \  oyage  out  and  her  voyage  home,  whereby  the  defendant  con- 
tends that  his  obligation  under  the  charter-party  was  at  an  end.  But  it  must  be 
observed,  that  the  charter-party  contained  an  express  clause  enabling  the  plaintiff 
Jameson  and  the  defendant's  agents  at  Bombay  to  make  any  alteration  in  the  charter- 
party  which  they  might  deem  expedient ;  and  we  think  this  clearly  authorized  the 
defendant's  agents  to  accede  to  the  proposed  voyage  to  Aden.  It  was  said  by  the 
defendant's  counsel,  that  the  meaning  of  the  clause  was  merely  to  enable  the  parties 
to  make  further  stipulations  at  Bombay  as  to  the  homeward  voyage,  to  authorize  the 
touching  at  other  ports,  and  to  make  trifling  changes  of  that  nature.  But  we  are 
unable  to  fix  any  limits  as  to  the  extent  of  authorit}'  given — certain!}'  none  that  can 
enable  us  to  say  [623]  that  what  was  done  was  beyond  the  scope  of  the  authority.  Several 
facts  are  st;ited  in  the  case,  strongly  tending  to  shew  that  the  delay  occasioned  by  the 
voyage  to  Aden  was  likely  to  cause,  and  that  it  did  in  fact  cause,  great  injury  to  the 
defendant's  interest.  This  may  give  him  a  good  ground  of  action  against  his  agents, 
but  cannot  at  all  shew  that  the  agents  had  not  authority  to  take  the  course  they  did 
take.  They  hafl  authority  to  make  any  alterations  in  the  charter-party  which  they 
should  think  proper.  They  did  think  proper  to  alter  it,  by  stipulating,  that,  instead 
of  unloading  at  Bombay,  and  there  forthwith  taking  in  a  homeward  cargo,  the  ship 
should  go  and  discharge  at  Aden,  and  then  return  to  Bombay  for  her  cargo.  This 
was  to  be  done  expressly  without  prejudice  to  the  charter-party,  which  means,  was 
to  be  done  without  affecting  the  charter-party,  otherwise  than  b}'  interposing  the  inter- 
mediate voyage  to  Aden.  Under  these  circumstances,  it  appears  to  us  clear  that  the 
obligation  of  the  defendant  to  pay  the  £3  per  ton  remained  unaffected.  It  was  con- 
tended, that,  at  all  events,  the  freight  earned  by  the  voyage  to  Aden  ought  to  be 
brought  into  account ;  but  we  see  no  ground  whatever  for  this.  The  meaning  of  the 
parties  obviously  was,  that  the  owners  should  have  the  vessel  for  theii'  own  benefit  on 
the  interposed  voyage.  This  it  was  which  formed  the  subject  of  complaint  on  the 
part  of  the  defendant :  and  the  ca.se  states,  that,  as  soon  as  the  new  agreement  was 
entered  into  at  Bombay,  the  plaintiffs  entered  into  a  charter-party  with  the  Indian 
Government  for  the  voyage  to  Aden.  If  the  defendant  had  been  intended  to 
participate  in  any  way  in  the  benefit  of  this  voyage,  it  would  have  been  so  stipulated. 
Nothing  of  the  sort  appe;irs ;  and  we  aie  therefore  of  opinion  that  he  can  have  no 
abatement  on  this  account. 

The  result  is,  that  the  plaintiffs  will  be  entitled  to  our  judgment  for  the  full  amount 
of  9631.  lis.  3d.,  for  which  the  action  is  brought. 

Judgment  for  the  plaintiffs. 


[624]  Piper  and  Otiikks  r.  Cn.vppF.i.i..  July  9,  li>+5.— The  Plumbers'  Company  of 
London  were  incorporated  by  a  charter  of  James  I.,  and  empowered  thereby  to  make 
bye-laws.  They  made  a  bye-law,  that  the  master  and  wardens  might  aill,  choose, 
elect,  anil  admit  into  the  livery  of  the  company  such  person  free  of  the  art  or 
mystery  of  plumbing  as  they  should  think  fit ;  and  that  every  person  so  chosen 
should,  immediately  upon  notice  thereof,  prepare  himself  to  serve  the  same  place 
at  the  then  next  meeting  of  the  master  and  wardens,  in  such  seemly  and  decent 
manner  as  formerly  had  been  used  ;  and  that  every  person,  so  called  and  chosen 
into  the  same  livery,  and  accepting  the  same,  should  use,  wear,  and  keep  the 
same  livery,  according  to  the  usage  and  warning  given  him  for  that  purpose  ;  and 
that  the  same  person,  so  calle<l  and  chosen  into  the  same  livery,  and  accepting  the 
.same,  should  bring  in  and  pay  at  the  next  meeting,  unto  the  master  and  wardens, 
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to  the  use,  maintenance,  and  relief  of  the  company,  and  to  the  officers  of  the 
company,  for  entering  the  same,  and  for  the  wai'ning  given,  such  fees  as  formerly 
had  been  paid  in  like  cases;  "and  which  of  them  soever,  so  called  and  chosen 
into  the  same  livery,  refuseth  to  pay  the  said  fees,  oi'  what  person  or  persons,  so 
called  and  chosen  to  be  of  the  same  livery,  and  refuseth  the  same,  shall  forfeit 
and  pay  to  the  master  and  wardens  for  the  time  being,  for  every  such  default, 
the  sum  of  £5,  or  less  at  the  discretion  and  pleasure  of  the  master  and  wardens, 
so  it  be  not  less  than  40s." — In  a  declaration  in  debt  on  this  bye-law,  against  a 
person  who  had  been  elected  into  the  company,  and  taken  the  oath  to  obey  the 
bye-laws  : — Held,  first,  that  the  bye-law  was  not  bad  for  uncertainty  in  the  amount 
of  the  penalty  : — Secondly,  that  the  declaration  was  not  bad  for  not  shewing  that 
the  company  was  a  company  that  had  a  livery,  a  livery  being  mentioned  in  the 
charter  and  bye-law  : — Thirdly,  that  it  was  not  bad  for  not  shewing  that  the  defen- 
dant was  a  freeman  of  the  city  of  London  ;  for  that  the  Court  could  not  take 
notice  that  none  but  freemen  of  the  city  were  admissible  into  the  livery  of  a 
company,  unless  it  had  been  certified  to  the  Court  by  the  Recorder  of  London  : 
— Fourthly,  that  the  master  and  wardens  alone  might  sue  for  the  penalty,  though 
it  was  reserved  to  the  use  of  the  company  generally. — The  breach  alleged  in  the 
declai-ation  was,  that  the  defendant,  although  requested,  and  although  a  reason- 
able time  had  elapsed,  and  although  he  was  and  continued  such  freeman,  did  not 
nor  would  attend  or  serve  the  said  place  to  which  he  had  been  so  chosen,  and  did 
not  nor  would  attend  and  serve  the  said  place  at  the  next  meeting,  or  at  any 
subsequent  meeting  of  the  master  and  wardens,  but  therein  made  default,  and 
refused  to  prepare  himself  to  serve  the  said  place : — Held,  that  the  breach  was 
well  assigned ;  for  that  one  refusal,  to  which  by  the  bye-law  the  penalty  was 
attached,  was  the  refusal  to  prepare  to  serve,  and  to  serve  at  the  next  court. 

[S.  C.  9  Jur.  601.] 

Debt  on  a  bye-law,  by  the  master  and  wardens  of  the  Plumbers'  Company  of 
London.  The  declaration  set  out  a  charter  of  the  9th  Jac.  1  ;  by  which,  after  reciting 
that  the  Company  of  the  Plumbers  of  London  was,  and  for  a  long  time  had  been,  an 
ancient  company,  his  Majesty  had  willed,  ordained,  constituted,  and  declared,  and 
thereby  did  will,  ordain,  &c.  all  and  .singular  the  freemen  of  the  Company  of  Plumbers 
of  London,  a  body  corporate  and  politic,  by  the  name  of  "The  Master,  Wardens,  and 
Commonalty  of  the  Freemen  of  the  Mystery  of  Plumbing  of  the  City  of  London."  It 
then  set  forth  the  privileges  thereby  granted  to  them  ;  and,  amongst  others,  that  they 
and  their  successors,  by  the  name  of  "The  Master,  Wardens,  and  Commonaltj'  of  the 
Freemen  of  the  Mystery  of  Plumbing  [625]  of  the  City  of  London,"  should  be  persons 
capable  of  purchasing  and  holding  lands,  &c.  to  them  and  their  successors  in  fee  ;  and 
that  it  should  be  lawful  for  them  to  have,  retain,  and  appoint  a  council-house  or  hall 
within  the  said  city  of  London  ;  and  that  the  same  master,  wardens,  and  commonalty, 
&c.  for  the  time  being,  and  their  successors,  or  six  of  them  at  the  least,  (of  whom  the 
said  master  and  wardens  should  be  three,  or  the  master  and  one  of  the  wardens  should 
be  two),  should  and  might  call  and  hold  within  the  same  council-house  or  hall,  a 
certain  court  or  convocation  of  the  same  master,  wardens,  and  commonalty,  &c.,  and 
in  the  same  court  or  convocation  they  should  and  might  be  able  to  treat,  confer, 
consult,  advise,  and  determine  respecting  the  statutes,  articles,  and  ordinances  touch- 
ing and  concerning  the  aforesaid  master,  wardens,  and  commonalty,  and  the  good  rule, 
state,  and  government  of  the  same,  according  to  their  sound  discretion.  And  further, 
that  the  aforesaid  master,  wardens,  and  commonalty  of  the  freemen  of  the  mystery  of 
plumbing  aforesaid  for  the  time  being,  or  six  of  them,  (of  whom  the  master  and 
wardens  for  the  time  being  should  be  three,  or  the  master  and  one  of  the  wardens 
should  be  two),  assembled  thereto  upon  public  summons  thereof  to  be  made,  should 
and  might  have  full  and  absolute  power  and  authority  to  frame,  constitute,  ordain, 
and  make,  from  time  to  time,  whatsoever  reasonable  laws  and  statutes,  ordinances, 
decrees,  and  constitutions  in  writing,  which  to  them,  or  six  of  them  at  the  least,  (of 
whom  the  said  master  and  wardens  should  be  three,  or  the  master  and  one  of  the 
wardens  aforesaid  should  be  two),  should  seem  good,  wholesome,  useful,  honest,  and 
necessary,  according  to  their  sound  discretion-s,  for  the  good  rule  and  governance  of 
the  aforesaid  master,  wardens,  and  commonalty  of    the  fi-eemen  of  the  mystery  of 
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plumbing  aforesaid,  and  of  all  other  persons  the  aforesaid  art  or  mystery  of  plumbing 
for  the  time  being  exercising,  using,  or  in  a,ny  manner  occu-[626j-pying  within  his 
said  late  Majesty's  city  of  London,  in  the  suburbs  and  precincts  of  the  same,  and 
within  seven  miles  of  the  same  city,  and  for  the  declaring  in  what  manner  and  order 
the  same  master,  wardens,  and  commonalty  of  the  mystery  aforesaid,  and  all  and 
singular  other  persons  for  the  time  being  using,  exercising,  or  occupying  the  same  art 
or  mysterj-  within  the  said  city  of  London,  the  suburbs  and  precincts  of  the  same, 
and  within  seven  miles  of  the  same  city,  should  demean,  bear,  and  use  themselves  in 
their  otiices,  mystery,  and  arts,  for  the  more  abundant  public  good  and  common  weal  of 
the  same  master,  wardens,  and  commonalty  of  the  mystery  aforesaid,  and  other  things 
and  causes  whatsoever  touching  or  in  anywise  concerning  the  art  or  mystery  aforesaid  ; 
and  that  the  said  master,  wardens,  and  commonalty  of  the  m  vstery  aforesaid  for  the  time 
being,  or  six  of  them  at  least,  (of  whom  his  said  late  Majesty  thereby  willed  always 
that  the  master  and  wardens  of  the  mystery  aforesaid  for  the  time  being,  should  be  three, 
or  the  m;ister  and  one  of  the  wardens  aforesaid  should  be  two),  so  often  as  they  should 
make,  frame,  ordain,  or  est;iblish  such  laws,  rights,  statutes,  institutions,  ordinances, 
and  constitutions  in  the  form  aforesaid,  should  and  might  be  liable  to  make,  limit,  and 
provide  such  and  the  like  pains,  punishments,  and  penalties,  by  corporal  imprisonments 
or  by  fines  and  amerciaments,  or  by  either  of  them,  against  and  upon  all  delinquents 
against  such  laws,  rights,  stiitutes,  institutions,  and  ordinances,  or  any  or  either  of 
them,  and  which  to  the  same  master,  wardens,  and  commonalty  of  the  mystery  afore- 
said for  the  time  being,  or  six  of  them  at  least,  (of  whom  his  said  late  Majesty  thereby 
willed  always  that  the  master  and  wardens  of  the  mystery  aforesaid  for  the  time  being 
should  be  three,  or  the  master  and  one  of  the  wardens  aforesaid  should  be  two),  should 
seem  most  necessary,  proper,  and  requisite  for  the  observance  of  the  same  laws, 
ordinances,  and  constitutions  :  and  that  the  same  master,  [627]  wardens,  and  com- 
monalty of  the  freemen  of  the  mystery  of  plumbing  aforesaid  for  the  time  being,  or 
six  of  them  at  least,  (of  whom  his  said  late  Majesty  thereby  willed  always  that  the 
master  and  wardens  for  the  time  being  should  be  three,  or  the  master  and  one  of  the 
wardens  aforesaid  should  be  two),  should  and  might  be  able  to  have  and  levy  the 
same  fines  and  amerciaments,  to  the  use  of  the  aforesaid  master,  wardens,  and 
commonalty  of  the  art  or  mystery  aforesaid,  and  their  successors,  without  impediment 
of  his  said  late  Majesty,  his  heirs  or  successors,  without  any  account  or  any  other 
thing  therefor  to  be  rendered  or  paid  to  his  said  late  Majesty,  his  heirs  or  successors  :  all 
and  singular  which  rights,  ordinances,  laws,  statutes,  and  constitutions,  so  as  aforesaid 
to  be  made,  his  said  late  Majesty  thereby  willed  to  be  observed,  under  the  pains  in 
the  same  contained. 

The  declaration  then  stated  the  nomination  and  appointment  by  the  Crown  of 
persons  who  were  to  be  the  first  masters  and  wardens,  and  the  mode  of  election 
annually  of  the  future  master  and  wardens,  who  should  serve  for  one  whole  year,  ;ind 
until  others  should  be  elected.  And  the  charter  proceeded,  that,  in  c:ise  of  the  death 
or  removal  for  bad  conduct  of  the  master  or  wardens  within  the  year,  then  it  should 
be  lawful  for  such  and  so  many  of  the  same  master  and  wardens  of  the  mystery 
aforesaid  for  the  time  being,  and  such  persons  as  before  should  have  been  masters  or 
wardens  of  the  mystery  aforesaid,  and  at  that  time  living,  and  such  person  or  persons 
of  the  livery  (a)  of  the  mystery  aforesaid  for  the  time  being  as  should  be  present,  or 
the  major  part  of  the  same,  (of  whom  the  m;uster  or  either  of  the  wardens  for  the 
time  being  should  be  one),  at  a  convenient  time,  at  their  ple;vsure,  after  the  death  or 
removal  of  the  same  master  or  wardens,  or  either  of  them,  t«  elect,  nominate,  prefer, 
and  [628]  swear  one  other  person  to  the  ottice  of  master,  and  one  other,  or  two  others, 
to  the  ollice  of  warden  or  wardens  of  the  mystery  aforesaid,  according  to  the  ordinances 
and  provisions  in  those  presents  above  declared  and  expressed. 

The  declaration,  after  setting  out  the  charter,  proceeded  to  allege,  that  the  said 
freemen  of  the  Company  of  the  Plumbers  of  London  accepted  the  same,  and,  by 
virtue  of  the  .said  letters  patent  and  of  such  acceptance,  became  and  were,  and  from 
thence  contiiuially  had  been  and  still  were,  a  body  corporate  and  politic,  in  deed,  fact, 
and  name,  by  the  name  of  "  The  Master,  Wardens,  and  Commonalty  of  the  freemen 
of  the  Mystery  of  Plumbing  of  the  City  of  London,"  and  by  the  same  name  have 
succession  for  ever.     It  then  alleged  the  acceptance  of  oHice  by  the  persons  who  had 

(a)  This  is  the  only  place  where  this  word  occurs  in  the  charter. 
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been  appointed  the  master  and  wardens  ;  and  that,  during  the  first  year,  whilst  they 
continued  to  be  such  master  and  wardens,  a  court  or  convocation  was  summoned  and 
held  within  the  council-house  of  the  master,  wardens,  and  commonalty  of  the  freemen 
aforesaid,  consisting  of  &c.,  according  to  the  provisions  in  the  charter,  for  the  purpose 
of  treating,  consulting,  advising,  and  determining  respecting  the  statutes,  articles, 
and  ordinances  touching  and  concerning  the  aforesaid  master,  wardens,  and  commonalty 
of  the  freemen  aforesaid,  and  the  good  rule,  state,  and  government  of  the  same ;  and 
that  afterwards,  and  before  the  expiration  of  the  said  year  of  office,  to  wit, 
on  the  1st  of  October  in  the  year  aforesaid,  and  according  to  and  in  pursuance 
of  such  calling  and  public  summoning  as  aforesaid,  the  said  master,  wardens,  and 
commonalty  of  the  freemen  aforesaid,  consisting  &c.,  came  to  the  said  council-house 
within  the  said  city,  and  then  and  there  met,  and  then  and  there  held  a  certain 
court  or  convocation  for  the  purposes  and  objects  aforesaid,  and  did  then  and 
there  treat,  consult,  &c.,  respecting  the  statutes,  ai'ticles,  and  ordinances  touching 
[629]  and  concerning  the  aforesaid  master,  wardens,  and  commonalty  of  the  freemen 
aforesaid,  and  the  good  rule  and  government  of  the  same.  And  the  plaintifTs  further 
say,  that  the  said  master,  wardens,  and  commonalty,  being  so  convoked  and  assembled 
&c.,  did,  in  pursuance  and  by  virtue  of  the  said  letters  patent,  and  there,  at  and  in 
such  court  and  meeting  as  last  aforesaid,  constitute,  ordain,  and  make  in  writing  certain 
reasonable  statutes  &c.  touching  and  concerning  the  aforesaid  master,  wardens,  and 
commonalty  of  the  freemen  aforesaid,  and  the  good  rule  and  government  of  the  same, 
according  to  their  sound  discretion,  and  being  in  fact  good,  wholesome,  useful,  and 
necessary  for  the  rule  and  government  of  the  aforesaid  corporation,  and  being  reason- 
able and  proper,  and  not  repugnant  or  contrary  to  law  :  and  that  the  said  statutes 
were  exhibited  before  the  Lord  Chancellor,  the  Lord  Treasurer,  the  Chief  Justice  of 
the  King's  Bench,  and  the  Chief  Justice  of  the  Common  Pleas,  to  be  by  them  examined 
and  approved,  corrected  and  amended ;  and  the  said  statutes  and  ordinances  were 
then  and  there,  to  wit,  &c.,  read,  and  all  and  every  of  them  examined,  corrected, 
reformed,  approved  of,  and  allowed  by  the  said  Lord  Chancellor,  &c.  And  the 
plaintiffs  further  say,  that,  amongst  other  the  said  statutes  and  ordinances  so  made 
and  ordained  and  exhibited  in  manner  and  form  aforesaid,  and  so  examined,  corrected, 
and  reformed,  approved  of,  and  allowed  according  to  the  statute  in  such  case  made 
and  provided  as  aforesaid,  was  and  is  a  certain  statute  or  ordinance  for  swearing 
the  freemen  of  the  said  corporation,  that  is  to  say,  the  statute  or  ordinance  following  : 
that  when  any  person  shall  be  made  free  or  admitted  of  the  said  company  of  the  said 
art  or  mystery,  that  then  and  immediately,  in  the  presence  of  the  master  and  wardens 
for  the  time  being  in  the  common  hall  of  the  said  company,  the  said  person  so  to  be 
made  free  or  admitted  shall  take  his  corporal  oath  upon  a  book  before  the  master  and 
waidens  for  the  [630]  time  being,  or  some  of  them,  in  their  common  hall,  in  such 
manner  and  form  as  by  the  oath  or  oaths  hereafter  appointed  for  that  purpose  is 
expressed,  to  be  obedient  to,  and  to  observe  and  keep  all  the  good  and  lawful 
ordinances,  rules,  and  statutes  made  for  the  governance  and  political  guiding  of  the 
fellowship,  and  further  as  in  the  said  oath  or  oaths  is  more  at  large  mentioned  ;  and 
if  an}'  person  so  to  be  made  free  or  admitted  do  refuse  or  delay  to  take  the  same  oath, 
that  then  he  shall  forfeit  and  pay  to  the  same  master  and  wardens,  at  every  time  so 
refusing  or  delaying,  40s.,  to  the  use  of  the  same  fellowship,  or  more  or  less,  after  the 
discretion  of  the  master  and  wardens  for  the  time  being ;  and  further,  to  be  rejected, 
refused,  and  put  off  from  being  of  the  same  company  or  fellowship,  and  shall  be 
reputed  as  a  mere  stranger  or  foreigner  amongst  the  said  company.  And  the  plaintiffs 
further  say,  that,  amongst  other  the  said  statutes  and  ordinances  so  made  and  ordained 
and  exhibited  in  manneiand  form  aforesaid,  and  so  examined,  corrected,  and  reformed, 
approved  of,  and  allowed  according  to  the  statute  in  such  case  made  and  provided  as 
aforesaid,  was  and  is  a  certain  other  statute  or  ordinance,  that  is  to  say,  for  the 
choosing  the  livery  of  the  said  corporation,  and  which  said  statute  or  ordinance  was 
and  is  in  the  words  and  to  the  effect  following,  that  is  to  say,  that  at  all  times  here- 
after the  master  and  wardeus,  and  such  as  have  been  master  or  wardens  of  the  company 
of  the  said  art  or  mystery  of  plumbing,  or  the  greater  part  of  them  for  the  time  being, 
whereof  the  master  and  one  of  the  wardens  to  be  two,  as  they  shall  need  and  find 
cause,  shall  and  may  from  time  to  time  call,  choose,  elect,  and  admit  into  the  livery 
or  clothing  of  the  said  company,  such  person  or  persons  free  of  the  said  art  or  mystery, 
as  they  shall  think  tit,  meet,  and  able  thereunto ;  and  that  every  person  and  persons 
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that  shall  be  so  in  form  aforesaid  called  or  chosen  into  the  said  livery  or  clothing, 
shall,  immediately  upon  notice  or  knowledge  [631]  thereof  given  by  the  said  master 
and  wardens,  or  any  of  them,  or  by  their  beadle  or  other  officer  for  the  time  being, 
prepare  himself  to  serve  the  same  place  at  the  then  next  meeting  of  the  said  niivster 
and  wardens,  in  such  seemlj'  and  decent  manner,  and  in  such  sort  as  formerly  by  such 
persons  of  that  place  and  sort  hath  been  used ;  and  moreover,  that  every  person  so 
called  or  chosen  into  the  same  livery  or  clothing,  and  accepting  the  same  upon  him, 
shall  use,  wear,  and  keep  the  same  livery  or  clothing  according  to  the  usage  or  custom 
amongst  the  same  fellowship  used,  and  also  according  unto  warning  or  summonses  given 
unto  him  from  the  master  and  wardens  for  the  time  being  for  that  purpose  ;  and  further, 
also,  the  siime  person  and  persons,  so  called  and  chosen  into  the  said  livery  or  clothing 
as  aforesaid,  and  accepting  the  same,  shall  severally  bring  in  and  pay  at  the  said  next 
meeting,  unto  the  said  master  and  wardens  for  the  time  being,  to  the  use,  maintenance, 
and  relief  of  the  company  of  the  said  art  and   mystery,  and  to  the  officers  of  the 
said  company,  for  entering  the  same  into  their  books  of  remembrance  and  for  the 
warning  given,  such  fees  and  duties  ;is  formerly  in  the  said  company  or  fellowship 
hath  been  paid  in  like  cases  ;  and  which  of  them  soever,  so  called  and  chosen  into  the 
same  livery  or  clothing,  refuseth  to  pav  the  said  fees  or  duties,  or  an}'  of  them,  or 
what  person  or  peraons  called  and  chosen  to  be  of  or  in  the  same  livery  or  clothing, 
and  refuseth  the  same,  shall  forfeit  and  pay  to  the  same  master  and  wardens  for  the 
time  being,  for  every  such  default,  to  such  uses  as  aforesaid,  the  sum  of  £5  of  lawful 
mone}'  of  England,  (or  less,  at  the  pleasure  and  discretion  of  the  said  master  and 
wardens  for  the  time  being,  so  it  be  not  under  40s.): — as  by  the  said  statutes  and 
ordinances  so  made  and  ordained  and  exhibited  in  manner  and  form  aforesaid,  and  so 
examined,  corrected,  and  reformed,  approved  of,  and  allowed  according  to  the  st;itute 
in  such  case  made  and  provided  as  aforesaid,  amongst  other  things  more  fully  and  at 
large  [632]  appear ;  and  which  said  statutes  have  always,  fiom  the  time  of  such  allow- 
ance, been  and  still  are  in  full  force  ;  of  all  which  said  several  premises,  the  defendant, 
after  and  before  the  calling  and  electing,  and  neglect  and  refusal  by  him,  as  thereinafter 
mentioned,  to  wit,  &c.,  had  notice.     The  declaration  then  alleged,  that,  before  the 
calling  and  electing  of  the  defendant  into  the  livery  of  the  company,  he  the  defendant 
became  and  was  a  freeman  of  the  company,  and  as  such  freeman  had  taken  the  oath 
required  in  that  behalf.     It  then  alleged,  that  whilst  he  continued  to  be  such  freeman, 
a  council  was  held,  and  the  defendant  was  duly  elected  into  the  livery  or  clothing  of 
the  corporation,  of  which  he  h;id  due  notice,  and  was  then  and  there  required  to  prepare 
himself  to  serve  the  same  place  to  which  he  had  been  so  called,  chosen,  and  elected,  at 
the  ihen  next  meeting  of  the  said  master  and  wardens  of  the  said  corporation  ;  and 
the  defendant  was  then  also  warned,  that,  in  default  thereof,  he  the  defendant  would 
be  fined  and  adjudged  to  forfeit  and  pay  to  the  master  and  wardens  for  the  time  being 
of  the  said  corporation,  the  sum  of  £5.    The  declaration  then  alleged  as  a  breach,  that 
the  defendant,  although  well  knowing  the  premises  aforesaid,  and  although  often  after- 
wards requested  so  to  do,  and  although  a  reasonable  time  elapsed  for  that  purpose,  and 
although  the  defendant  was  and  continued  such  freeman  as  aforesaid,  did  not  nor  would 
prepare  himself  to  serve  the  said  place  to  which  he  had  been  so  duly  called,  chosen, 
and  elected  in  manner  and  form  aforesaid,  and  did  not  nor  would  attend  or  serve  the 
place  aforesaid  at  the  then  next  meeting,  to  wit,  at  the  time  and  place  iu  that  behalf 
aforesaid,  or  at  any  subsequent  meeting  of  the  said  master  and  wardens  of  the  said 
corporation  ;  and  the  defendant  therein  made  default,  and  then  wholly  neglected  and 
refused,  and  hath  always  hitherto  neglected  and  refused  to  prepare  himself  to  serve 
the  same  place,  to  which  he  was  so  duly  called,  chosen,  and  elected  in  manner  and  form 
[633J  aforesaid,  although,  after  a  reasonable  time  hiid  elapsed  from  the  giving  of  the 
said  notice,  a  court  was  held  at  the  council-house,  the  same  being  the  next  meeting 
after  the  defendant's  election,  and  according  to  the  notice  so  given,  and  they  were 
ready  and  willing  to  receive  the  defendant  into  the  said  livery  or  clothing  of  the 
corporation,  c\:c.,  and  although  a   reasonable  time  for  the  defendant's   preparing  to 
serve  the  same  place  had  then  elapsed  :    and  that  afterwards,  to  wit,  on  &c.,  at  a 
certain  court  of  the  master,  wardens,  and  commonalty  aforesaid,  and  consisting  of 
&c.,  duly  held  at  the  said  council-house  within  the  said  city,  it  was  jwljudged  and 
directed  by  the  said  last-mentioned  court,  that  the  defendant  should  be,  and  he  the 
defendant  w;is  then  and   there,  in   pursuance  of  and  by  virtue  of  the  said  letters 
patent,  and  of  the  said  statute  or  ordinance,  lined  and  adjudged  by  such  court  to 
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pay  to  the  master  and  wardens  for  the  time  being,  for  and  on  account  of  his  said 
defanlt  in  preparing  himself  to  serve,  and  refusal  to  prepare  himself  to  serve  as  afoi'e- 
said,  to  the  use,  maintenance,  and  relief  of  the  said  company,  the  sum  of  £5 ;  and  it 
was  then  and  there  the  will  and  pleasure  of  the  said  master  and  waidens  for  the  time 
being,  and  they  the  said  master  and  wardens  then  and  there  declared  it  to  be  their 
said  will  and  pleasure,  that  the  defendant  should  pay  the  said  sum  accordingly  ;  which 
said  sum  of  £5,  so  adjudged,  willed,  and  declared  to  be  paid  by  the  defendant  as 
aforesaid,  had  always  hitherto  remained  and  still  remains  unmitigated,  undiminished, 
unforgiven,  and  unpardoned,  and  in  full  force,  of  which  the  defendant  afterwards  &c. 
had  due  notice.  The  declaration  then  alleged,  that,  at  the  time  of  the  defendant's 
being  so  elected  into  the  livery  of  the  corporation,  and  at  the  time  of  his  being  so 
fined,  the  plaintiff  Piper  was  and  still  is  master,  and  the  other  plaintifl's  were  and  still 
are  wardens,  of  the  said  mystery  and  of  the  said  corporation  ;  and  that  the  master 
and  wardens,  to  whom  the  said  sum  of  £5  was  ad-[634]-judged  to  be  paid,  were  and 
are  freemen  of  the  said  art  or  mystery  ;  of  all  which  the  defendant  had  notice,  and 
was  requested  by  the  proper  officer  to  pay  to  the  plaintiffs  the  said  sum  of  £5 :  but 
he  hath  not  paid  the  same. 

General  demurrer,  and  joinder  in  demurrer. 

The  following  was  the  defendant's  point,  marked  in  the  margin  of  the  demurrer 
book  : — "  The  defendant  will  contend  (among  other  things),  that  the  bye-law  secondly 
above  set  forth  is  illegal  and  void,  for  the  following  reasons  ;  viz.,  that  the  corporation 
had  no  power,  under  the  circumstances,  to  make  the  said  penalty  payable,  or  to 
delegate  the  right  of  action  for  the  same  to  the  master  and  wardens ;  and  also  that 
the  amount  thereof  ought  to  have  been  fixed,  and  not  left  to  the  discretion  of  the 
master  and  wardens." 

The  case  was  argued  in  Easter  Term  last  (May  5th  and  6th)  by 

Lush,  in  support  of  the  demurrer.  First,  it  does  not  appear  that  this  is  a  company 
which  has  a  livery,  and  therefore  this  bye-law  was  bad.  Again,  the  bye-law  does  not 
give  the  master  and  wardens  authority  to  sue,  but  only  to  levy  the  tines  and  amercia- 
ments. In  2'hc  FeUmakers'  Company  v.  Davis  (1  Bos.  &  Pull.  98),  it  was  held  that  the 
master,  wardens,  and  commonalty  of  a  company  could  not  sue  for  a  penalty  forfeited 
to  the  master  and  wardens,  to  the  use  of  the  master,  wardens,  and  company  :  but  here 
the  penalty  is,  by  the  bye-law,  to  go  to  the  use,  maintenance,  and  relief  of  the 
company,  and  to  its  officers  for  entering  the  same.  It  has  undoubtedly  been  held, 
that  the  Chamberlain  of  London  may  sue  ;  but  that  was  on  the  ground  that  the 
penalty,  when  recovered,  was  to  be  held  by  him  as  treasurer.  It  is  not,  however, 
averred  here,  that  the  company  were  entitled  to  a  liver}' ;  and  they  could  only  be  so 
entitled  by  prescription,  or  upon  its  being  granted  to  them  by  the  court  of  alder-[635]- 
men  (PuUen's  Customs  of  London,  81).  The  Crown  could  not  thus  grant  it.  In  the 
case  of  The  MuMei-  and  JFardcns  of  the  Socicti/  of  Innholder.s  v.  GlcdhUl  (1  Sayer,  274),  it 
was  held,  that  a  declaration  on  a  bye-law  compelling  a  person  to  accept  the  livery  of 
a  company  must  shew  that  the  company  had  a  livery.  There  Ryder,  C.  J.,  says,  "It 
has  been  said,  that  in  divers  acts  of  Parliament,  the  livery  of  many  companies  in 
London  is  mentioned  as  a  thing  well  known  ;  but  it  is  very  certain  that  some  com- 
panies in  London  have  no  livery  ;  and  the  Court  cannot  intend  that  the  Company  of 
Innholders  is  one  of  the  companies  which  has  a  livery."  Foster,  J.,  concurred  with 
Ryder,  C.  J.,  and  Denison,  J.,  in  the  above  opinion  ;  and  he  added,  that  the  declara- 
tion was,  in  his  opinion,  bad  on  another  account;  namely,  "that  it  is  therein  only 
alleged  that  the  defendant  is  a  freeman  of  a  company,  whereas  it  ought  to  have  been 
alleged  that  the  defendant  is  a  freeman  of  the  city  of  London  ;  because  any  person 
who  keeps  an  inn  within  the  distance  of  three  miles  from  the  city  of  London,  may, 
by  the  charter  of  this  company,  be  a  freeman  of  the  company,  although  he  be  not  a 
freeman  of  the  city  of  London."  What  is  there  added  by  Foster,  J.,  forms  anothei- 
ground  of  objection  in  the  present  case.  In  The  Master,  lic.,  of  the  Vintners'  Coinjmni/ 
V.  Passey  (I  Burr.  235),  it  is  said  that  the  right  to  have  a  livery  must  be  founded 
either  on  charter  or  custom."  The  word  "charter"  there  is  evidently  a  mistake,  and 
is  put  instead  of  pi'escription.  That  case  was  recognised  in  The  I'oulters'  Company  v. 
Phillips  (6  Bing.  N.  C.  314;  8  Scott,  593).  There  the  objection  to  the  bye-law  was, 
that  it  was  too  general :  and  Tindal,  C.  J ,  there  says,  "  The  objection  taken  to  the 
legalitv  of  this  bye-law  is  this,  that  it  empowers  the  company  to  call  into  the  livery 
and  clothing  of  the  company  members  of  the   company  not  being  freemen   of  the 
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t'it\'  of  London  ;  wlieieus  by  law  such  persons  only  as  are  freemen  of  the  [636] 
city  of  London,  as  well  as  freemen  of  the  company,  are  qualitied  to  be  called  into  the 
livery  or  clothing  of  the  company."  Now  here  the  only  place  where  the  word 
"  livery  "  is  used  in  this  charter  is  that  where  it  gives  the  right  to  elect  a  master  or 
warden,  on  the  occasion  of  the  death  of  a  master  or  warden  during  his  year  of  office. 
The  declaration  does  strife  the  making  of  the  l)ye-laws,  but  says  nothing  as  to  the 
livery,  until  it  comes  to  the  bye-law  in  question.  But  that  is  not  at  all  equivalent  to 
an  allegation  that  the  company  are  entitled  to  a  liverj^,  and  there  is  in  this  declara- 
tion not  a  single  averment  upon  which  that  fact  could  be  traversed.  The  allegations 
in  the  case  of  The  Innhnldera'  Society  v.  Gledhill  are  equally  strong,  with  the  exception 
that  the  charter  is  not  set  out,  and  it  does  not  appear  whether  the  livery  was  mentioned 
therein  or  not. 

The  next  objection  is,  that  it  does  not  appear  that  the  defendant  was  a  freeman  of 
the  city  of  London.  In  The  Innholdcrs  Society  v.  Gledhill  two  of  the  Judges  (Foster 
and  Wilraot,  Js.,)  held,  that  it  ought  to  have  been  alleged  in  the  declaration,  that  the 
defendant  was  a  freeman  of  the  city  of  London.  And  in  the  case  of  The  PouUers 
Vomjmmj  v.  PhUlips,  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  Court,  says 
(6  Biiig.  N.  C.  .322),  "  It  was  agreed  hy  both  the  learned  counsel  who  argued  the  case, 
that  before  a  person  can  be  admitted  a  liveryman  of  any  of  the  companies,  he  must 
be  a  freeman  of  the  city  of  London  ;  and  as  the  incorporation  of  this  company  extends 
to  and  includes  all  persons  from  time  to  time  using  the  trade  of  poulters  within  the 
city  of  London  and  liberties  thereof,  or  within  seven  miles  of  the  .same  city,  it  follows 
that  there  maj-  be  many  of  the  freemen  of  the  company  who  are  not  fi-eemen  of  the 
city  of  London.  If,  therefore,  this  bye-law  is  to  be  construed  strictly  by  the  letter, 
and  to  be  held  to  give  the  master,  wardens,  and  assistants  the  power  of  calling  into 
the  livery  [637J  of  the  company  all  such  persons,  being  freemen  of  the  company,  as 
they  should  think  fit,  it  would  extend  to  such  persons  who,  by  the  law  and  custom  of 
the  citv,  could  not  be  of  the  livery  of  the  company,  by  reason  of  their  not  being  fiee 
of  the  city  ;  and,  consequently,  such  bye-law  must  be  held  to  be  void,  upon  the 
authority  of  the  opinions  of  FQst^r,  J.,  and  Wilmot,  J.,  on  this  same  precise  point, 
taken  in  The  Itinholilers:'  Societij  v.  Gledhill." 

Another  objection  is,  that  the  bye-law  itself  is  bad.  But,  first,  the  l)reach  of  it 
alleged  in  the  declaration  is  insufficient,  as  it  does  not  shew  that  the  defendant  has 
rendered  himself  liable  to  the  penalty.  It  merely  alleges  that  "  he  did  not  nor  would 
propose  himself  to  serve  the  said  place,  and  did  not  nor  would  attend  or  serve  the 
place  aforesaid  at  the  then  next  meeting ; "  but  the  mere  non-attendance  does  not 
render  him  lial)lo  to  the  penalty,  for  no  penalty  is  given  by  the  bye-law  for  non- 
attendance  at  the  next  meeting.  The  Court  caiuiot  say  that  mere  non-attendance  at 
the  meeting  is  equivalent  to  a  refusal  to  serve.  He  might  have  been  ill,  or  otherwise 
prevented  from  attending.  It  caiuiot  be  equivalent  to  an  allegation  that  he  refused 
the  office ;  and  it  is  necessary  foi'  the  plaintitt's,  in  a  case  of  this  sort,  to  bring  the 
party  strictly  within  the  penalty  imposed.  It  is  indeed  afterwards  added — "or  at 
any  subsequent  meeting  ;"  but  then  the  declaration  does  not  aver  that  the  defendant 
had  notice  of  any  sub.sequent  meeting. 

Then  the  bye-law  is  bad,  for  uncertainty  as  to  the  amount  of  the  penalty.  It  says, 
that  every  person  refusing  the  office  shall  forfeit  and  pay  the  sum  of  £."),  "or  less,  at 
the  iliscretion  of  the  master  and  wardens  for  the  time  being,  so  it  be  not  under  40s." 
But  a  penalty  of  this  nature  must  be  a  certain  definite  sum  ;  and  it  is  contrary  to  the 
law,  and  to  the  charter,  to  leave  it  to  the  discietion  of  others  as  to  what  the  amount 
shall  be:  IToo<l  v.  Scad  (BridgmaTi  Kep.  1.39).  [638]  In  that  case  the  penalty  was  — 
"  under  pain  of  forfeiting  to  the  master  and  wardens  for  the  time  being,  for  every 
offence,  such  sum  (not  exceeding  40s.)  as  shall  bo  assessed  by  the  master,  wardens,  ami 
assistants,  or  the  greater  part  of  them  ;"  and  it  was  held  ill,  because  no  certain  penalty 
was  set  down,  but  left  to  the  discretion  of  the  .society,  which  is  stated  to  be  against 
the  course  of  all  laws ;  for  when  a  law  is  made,  it  is  necessary  that  the  penalty  thereof 
should  be  known,  to  the  end  men  might  not  ofiend."  [Pollock,  C.  B.  There  the 
ambiguity  was  between  40s.  and  ucjthing  ;  here  it  is  between  40s.  and  £-5.  I  rather 
think  they  do  appear  Vjy  the  declaration  to  have  exerci-sed  their  discretion  that  the 
penalty  shall  be  £h.  The  bye-law  alleges  that  the  penalty  is  to  be  "£5  or  less,  at  the 
pleasure  and  discretion  of  the  master  and  wardens  for  the  time  being,  so  it  be  not 
under  40s.  ;  "  and  I  observe  the  declaration  alleges,  that  it  was  adjudged  by  the  Court 
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that  the  defendant  should  pay  the  sum  of  £5.  How  does  it  appear  that  they  did  not 
exercise  their  discretion  as  to  the  amount  of  the  penalty  ?]  That  falls  under  another 
head  of  objection.  They  do  not  appear  here  to  have  exercised  any  judgment  at  all, 
so  that,  even  if  the  bye-law  be  good,  they  have  not  pursued  it. 

The  next  objection  is,  that  the  master  and  wardens  have  not  power  to  sue  for  this 
penalty.  It  is  not  necessary  now  to  argue  whether  it  is  competent  to  a  corporate 
body  to  order  the  penalty  to  be  paid  to  one  of  their  body,  and  to  sue  for  the  penalty 
to  the  use  of  the  corporate  body  at  large  ;  assuming  that  to  be  so,  here  is  a  charter 
limiting  the  maimer  in  which  the  bye-law  is  to  be  made,  and  therefore  the  common- 
law  power  is  taken  away.  Here  the  chaiter  does  direct  who  shall  have  the  tines,  for 
it  provides,  "  that  the  same  master,  wardens,  and  commonalty  of  the  freemen  of  the 
m3'stery  of  plumbing  for  the  time  being,  or  six  of  them  at  least,  (of  whom,  iVc),  should 
and  might  be  able  to  levy  the  same  fines  and  amerciaments,  to  the  use  of  the  aforesaid 
master,  wardens,  and  commonalty  of  the  art  or  [639]  mystery  afoiesaid  and  their 
successors,"  so  that  there  is  a  direction  that  the  fines  should  be  levied,  not  by  one  or 
two,  but  by  the  whole  body  to  the  use  of  the  whole  body.  But  the  bye-law  gives  the 
power  of  levying  to  the  master  and  wardens  for  the  time  being  alone,  and  so  is  void ; 
or  if  not,  then  it  gives  it  to  the  whole  body  ;  and  then  these  plaintiffs,  being  the 
master  and  wardens  only,  cannot  sue.  The  penalty  is  then  to  be  paid  to  such  uses  as 
aforesaid  ;  that  is,  to  the  use,  maintenance,  and  relief  of  the  company,  and  to  the 
otfieers  of  the  company.  But  a  corporation  has  no  power  to  give  a  benefit  to  strangers  ; 
Glares  v.  Colbi/  (9  Ad.  &  Ell.  35G  ;  1  P.  &  D.  23-5) ;  and,  from  aught  that  appears  here, 
the  whole  sum  might  go  to  the  officers  not  being  members  of  the  corporate  body. 

Another  objection  is,  that  it  does  not  appear  that  the  Court  sat  at  the  time  of  this 
order  being  made. 

Bovill,  contra.  The  declaration  is  good.  It  has  been  assumed  on  the  other  side 
that  the  Court  take  notice  of  facts  not  before  the  Couit ;  and  one  thing  has  been 
entirely  overlooked,  namely,  that  the  company  is  stated  in  the  charter  of  James  the 
First  to  have  been  " an  ancient  company,'  and  the  charter  refers  to  the  liveryman  as 
a  person  then  known.  It  begins  by  reciting,  "  that  at  the  humble  petition  of  his  beloved 
subjects,  the  freeman  of  the  company  of  the  plumbers  of  London,  which  said  company 
was  and  for  a  long  time  had  been  an  ancient  company,"  &c.  And  in  speaking  of  the 
filling  up  of  vacancies  in  the  offices  of  master  or  wardens  during  the  year,  on  death 
&c.,  "  that  it  should  be  lawful  for  such  and  so  many  of  the  same  master  and  wardens 
of  the  myster}'  aforesaid  for  the  time  being,  and  such  persons  as  should  have  been 
masters  or  wardens  of  the  mystery  aforesaid,  and  at  that  time  living,  and  such  person 
or  persons  of  the  livery  of  the  mystery  aforesaid  for  the  time  being  as  should  be  present, 
or  the  major  part  of  the  same,  &c.,  to  elect)inother  or  [640]  other  persons  to  the  office  of 
master  or  wardens,  to  execute  those  offices  for  the  remainder  of  the  year."  The  declara- 
tion then  goes  on,  at  the  conclusion  of  the  charter,  to  aver,  that  it  was  accepted  by  the 
freemen  of  the  company,  and  that,  by  virtue  of  the  letters  patent  and  of  such  acceptance, 
the  said  freemen  of  the  company  of  plumbers  became  and  were  a  body  corporate ;  and 
it  then  alleges,  that  they  proceeded  to  make  bye-laws,  one  of  which  was,  that  when 
any  person  should  be  made  free  of  the  company,  he  should  take  an  oath  to  obey  them  ; 
and  it  shews,  that,  after  this  bye-law  was  made,  the  defendant  became  and  was  and 
still  is  a  freeman  of  the  company,  and  that  he  had  taken  the  oath  required  of  him  in 
that  behalf.  And  the  question  first  arises,  whether,  after  he  has  so  become  a  member 
of  the  company,  and  taken  the  oath  of  office,  it  is  competent  to  the  defendant  to  raise 
such  an  objection  as  that  the  company  had  no  power  to  make  and  enforce  the  bye-law 
in  question. 

This  doctrine  is  not  new ;  it  is  noticed  in  the  case  of  The  London  Tohacm-pipe-makers 
V.  JVoodivffe  (7  B.  &  Cr.  S52),  where  it  is  said,  that,  "  though  the  charter  be  inadequate 
to  bind  all  the  tobacco-pipe-makers  in  the  kingdom,  it  may  be  and  is  competent  to 
bind  such  of  them  as  think  fit  to  become  members  of  the  company."  That  shews  that 
the  Courts  have  considered  a  party  who  becomes  a  member  of  such  a  company  estopped 
from  making  objections  of  this  nature.  The  same  doctrine  is  laid  down  in  King  v. 
Clerk  (1  Salk.  349),  where  it  was  resolved  that  the  Court  of  King's  Bench  takes  notice 
of  a  liveryman,  and  the  nature  of  his  office,  and  that  "  he  who  comes  into  a  company 
agrees  to  incident  charges  and  duties."  The  Innlwlders'  Society  v.  Ghdhill  (Sayer,  274) 
has  been  cited  as  in  point  for  the  defendant,  but  it  is  not  mentioned  in  the  case  that 
liverymen  existed  in  that  company.     Besides  which,  that  decision  has  been  virtually 
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[641]  uveiTuled  1)3' that  of  7'/((J  Vintners'  Company  w.  I'a^xei/ (I  Burr.  235).  The  next 
objection  liere  is,  that  it  does  not  appear  that  the  defendant  was  a  freeman  of  the  city 
of  London.  It  may  be,  however,  that  the  court  of  aldermen  have  the  power  to  make 
him  a  freeman  of  the  city  ;  and  besides,  how  is  the  Court  to  know  that  this  is  necessary, 
unless  it  be  certified  to  "them  in  due  form  by  the  Recorder?  That  is  the  only  mode  by 
which  the  Courts  can  regularly  be  informed  of  the  customs  of  the  city  of  London. 
'I'he  case  of  Th'-  Poulleis'  Company  v.  Phillips  (G  Bing.  N.  C.  314;  8  Scott,  593)  has 
been  relied  upon  ;  but  there  the  Chief  Justice  only  says,  "  It  has  been  agreed  by  both 
the  learned  counsel,  that  l)efore  a  person  can  be  admitted  to  be  a  liveryman  of  any  of  the 
companies,  he  must  be  a  freeman  of  the  city  of  London."  That  only  shews  that  the 
counsel  thought  it  necessary,  not  that  the  Court  decided  it  to  be  so.  The  case  of  The 
Finlner.s  Company  v.  Fassey  is  a  distinct  authority  that  the  right  to  have  a  livery  may 
be  founded  either  on  charter  or  custom. 

Then  the  next  objection  is,  that  no  suliicient  breach  of  the  bye-law  is  assigned. 
The  bye-law  provides,  that  every  person  that  shall  be  called  or  chosen  into  the  livery 
or  clothing,  shall,  immediately  upon  notice  or  knowledge  thereof  given  by  the  master 
and  wardens,  or  any  of  them,  or  by  their  I)eadle  or  other  officer  for  the  time  being, 
prepare  himself  to  serve  the  same  place  at  the  then  next  meeting  of  the  master  and 
wardens  ;  and  it  provides,  that  every  person  so  chosen  to  the  livery,  and  accepting 
the  same,  shall,  at  the  next  meeting,  pay  such  fees  as  formerly  had  been  paid  in  like 
cases.     And  the  declaration   states,  that   the  defendant  Ijecame   a    freeman    of    the 
company,  and  that  he  had  taken  the  oath  required  ;  and  that  he  was  duly  elected  and 
chosen  into  the  livery  or  clothing  of  the  company,  of  which  he  had  due  notice  and 
knowledge  according  to  the  statutes  oi'  ordinances,  and  was  then,  l>y  notice  [642]  in 
writing,  required  to  prepare  himself  to  servo  the  place  to  which  he  had  been  so  called 
and  chosen,  at  the  next   meeting  of  the  master   and  wardens,  and  that  in   default 
thereof  he  would  be  fined.     It  then  states,  that,  although  he  was  often  afterwards 
re(|uestcd  so  to  do,  and  although  a  reasonal)lc  time  had  elapsed,  the  defendant  did  not 
nor  would  prepare  himself  to  serve  the  said  place,  and  did  not  nor  would  attend  or 
serve  the  place  at  the  then  next  meeting,  or  at  any  subsequent  meeting  of  the  master 
and  wardens  ;  and  the  defendant  therein  made  default,  and  then  wholly  neglected 
and  refused,  and  hath  always  hitherto  neglected  and  refused,  to  prepare  himself  to 
serve  the  same  place.     The  bye-law  therefore  provides  that  he  is  to  prepare  himself 
to  serve  at  the  next  meeting  ;  the  obligation  to  serve  is  immediate  ;  the  moment  he 
has  notice  of  his  election  he  is  to  prepare  himself,  and  in  case  he  refuses,  he  is  to 
forfeit  and  pay  to  the  master  and  wardens,  for  every  such  default,  the  sum  of  £5. 
Pollock,  C.    15      What    is    a    default?]     A    refusal    to   prepare    himself    to   serve. 
Pollock,  C.  B.     Where  does  the  bye  law  shew  any  fine  for  refusing  to  prepare  him- 
self to  serve  the  olKce?     There  is  a  wide  distinction  between  the  default  of  a  per.son 
who  has  accepted  the  otlice,  and  of  one  who  has  not  accepted  it.     A  man  who  has 
accepted  an  office  knows  that  he  is  to  perform  the  duties  of  it.]     We  are  here  dealing 
with  a  party  who  is  a  member  of  the  company,  and  who  knows  what  he  is  to  do  upon 
lieing  elected  to  an  office.     He  knows  he  is  to  prepare  himself  to  come  to  the  next 
meeting.     [Alderson,  B.     There  are  two  matters  which  he  is  to  do ;  he  is  to  prepare 
himself  to  serve  the  place,  and  if  he  accepts  it,  he  is  to  pay  the  usual  fees.     And  then 
it  says,  as  to  the  j)enalty,  "  and  which  of  them  soever,  so  called  and  chosen  into  the 
same  livery  or  clothing,  refuseth  to  pay  the  said  fees  or  duties,  or  any  of  them,  or 
what  person  or  persons  called  and  chosen  to  be  of  or  in   tiie  same  livery  oi'  clotiiing, 
and  lefuseth  the  same,  shall  forfeit  and  [643]  pay  to  the  same  master  and  wardens  for 
the  time  being,   for  every  such  default,  to  such  uses  as  aforesaid,  the  sum  of   £5." 
That  is,  either  for  not  paying  the  fees,  or  for  not  preparing  himself  to  serve.]     He  is 
required  to  do  something  immediately  on  receiving  the  notice,  viz.,  to  prcjiare  himself 
to  serve,  and  that  at  the  next  meeting.     The  penalty  is  for  the  non-performance  of 
that  wiiich  is  enjoined  before,  viz.,  the  preparing  himself  to  serve.     The  oidy  duty 
imposed  is,  the  preparing  himself  to  serve  at  the  next  meeting,  and  there  is  no  pro- 
vision that  he  shall  actually  accept  the  office. 

Next,  as  to  the  validity  of  the  bye-law.  The  authority  cited,  of  IVood  v.  Scaii,  is 
in  truth  no  more  than  the  argument  of  counsel.  The  other  objection  there  taken  was 
clearly  a  good  one,  and  it  does  not  appear  on  what  ground  the  judgment  [)roceeded. 
In  the  case  of  Thn  MaM<'r  and  Company  of  Framnvork-knilJcrs  v.  (fircn  (Ld.  Ivaym.  113) 
there  was  a  similar  l)ye-law,  imposing  a  penalty   of  .£10,  "or  such  less  sum  as  the 
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master  and  wardens  should  judge  fitting,"  and  no  objection  was  taken  to  it  on  this 
ground.  All  that  the  Court  have  to  consider  is,  whether  it  be  reasonable  :  Com.  Dig., 
Bye-law,  (B.  1)  ;  and  surely  it  is  so,  when  looked  at  with  reference  to  the  course  of 
legislation  in  modern  acts  of  Parliament,  in  which  penalties  limited  as  to  their 
maximum,  but  variable  below  that  amount  at  the  discretion  of  justices  and  others, 
are  constantly  imposed.  This  is  no  more  than  a  penalty  of  £5  with  a  power  of  mitiga- 
tion, which  is  in  no  respect  unreasonable.  Nothing  can  be  more  uncertain  in  amount 
than  the  price  of  a  dinner  ;  yet  a  bye-law  that  a  person  elected  to  an  office  shall  give 
a  dinner,  if  it  be  for  the  benefit  of  the  corporation,  is  good  :  Scriveners'  Company  v. 
Brookinri  (2  G.  &  D.  419  ;  3  Q,.  B.  95)  ;  Com.  Dig.,  Bye-law  (B.  4). 

With  respect  to  the  objection,  that  the  penalty  is  re-[644]-served  to  the  use  of 
the  corporation  generally,  and  cannot  be  sued  for  by  the  master  and  wardens,  it  is 
impossible,  after  the  judgment  of  the  Coui-t  of  Queen's  Bench  in  Graves  v.  Colhi/  (9  Ad. 
&  Ell.  356  ;  1  P.  &  D.  235),  that  that  objection  can  be  sustained.  [Parke,  B.,  referred 
also  to  fFood  v.  The  Mayor  and  Commonalty  of  London  (1  Salk.  399) ;  and  Lush  there- 
upon abandoned  this  objection.] 

Lastly,  the  adjudication  of  the  penalty  is  sufficient.  The  discretion,  for  aught  that 
appear.s,  is  exercised  by  inflicting  the  highest  amount ;  although  it  is  not  necessary  to 
shew  that,  for  the  imposition  of  the  penalty  mentioned  in  the  b3fe-law  is  in  itself 
sutlicient,  and  binds  the  defendant  to  the  pavment  of  the  whole  sum.  If  the  penalty 
was  reduced  by  the  discretion  of  the  company,  it  is  for  the  defendant  to  shew  that. 
[Pollock,  C.  B.  It  is  not  that  the  party  offending  shall  pay  such  sum,  between  40s. 
and  £5,  as  they  in  their  discretion  shall  think  fit  ;  but  that  he  shall  pay  £5,  or  less,  if 
the  master  and  wardens  in  their  discretion  shall  think  fit.]  Yes,  and  prima  facie, 
therefore,  the  penalty  is  the  whole  £5. 

Lush,  in  reply.  As  to  the  first  point,  the  case  of  Tlie  Innholders'  Society  v.  Gledhill 
which  was  the  deliberate  judgment  of  the  full  Court,  on  general  demurrer,  is  a  direct 
authority  for  the  defendant,  and  is  not  shaken  by  anj'  subseipient  decision.  It  was 
not  denied  to  be  law  in  The  Vintners'  Comimny  v.  Passcy,  and  it  was  expressly  recog- 
ni.sed  in  The  FouJters'  Company  v.  I'hiUipa.  'The  mention  of  a  livery  in  the  charter  is 
not  equivalent  to  an  averment  that  the  company  has  a  livery.  [Pollock,  C.  B.  Why 
should  there  be  an  averment  that  there  is  a  livery,  when  the  defendant  himself  has 
sworn  to  obey  the  bye-laws,  which  mention  the  existence  of  a  livery  ?]  His  oath  is 
only  to  observe  such  bye-laws  as  are  valid  and  reason-[645]-able.  [Pollock,  C.  B. 
For  the  purpose  of  this  branch  of  the  argument,  we  suppose  the  bye-law  valid.]  If  it 
be  a  livery,  but  without  any  corpoiate  character  or  privilege,  then  the  bye-law  is  bad, 
as  imposing  a  charge  without  any  benefit.  [Pollock,  C.  B.  It  may  be  inferred,  from 
the  report  of  The  Innholders'  Society  v.  Gledhill,  that  the  Eecorder  had  at  some  previous 
time  certified  that  a  freeman  must  be  also  a  liveryman.]  That  that  is  so  appears  also 
from  a  public  statute,  11  Geo.  1,  c,  18,  which  is  still  in  force  for  all  purposes,  except 
as  to  the  election  of  members  of  Parliament,  and  of  which  the  Court  will  take  notice. 

Secondly,  as  to  the  breach.  There  is  no  allegation  here  that  the  defendant  refused 
to  accept  the  office.  The  bye-law  provides  for  two  contingencies  only, — acceptance,  or 
refusal  to  accept.  The  first  part  of  it  describes  the  duties  of  the  liveryman  on  accept- 
ance of  the  office  ;  and  there  is  no  penalty  imposed  upon  one  who,  having  accepted  it, 
neglects  to  prepare  himself  for  the  next  meeting :  it  is  assumed  that  he  will  do  so. 
Then  comes  the  penal  part  of  the  bye-law,  that  "which  of  them  soever,  so  called  and 
chosen  into  the  said  livery,  refuseth  to  pay  the  said  fees  and  duties  ;  or  what  person 
or  persons,  so  called  and  chosen  to  lie  of  or  in  the  same  livery,  and  refuseth  the  same, 
shall  forfeit  and  pay,"  &c.  It  is  said  on  the  other  side,  that  the  words  "  and  refuseth 
the  same  "  apply  to  the  refu.sal  to  prepare  himself  to  serve  at  the  next  meeting ;  if  so, 
there  is  no  penalty  at  all  on  the  refusal  to  take  upon  himself  the  office  altogether, 
which  is  the  main  object  of  the  bye-law.  But,  at  all  events,  the  "preparing  himself" 
implies  a  previous  acceptance  of  the  office ;  and  it  is  not  averred  here  that  the 
defendant  did  accept  it,  nor  that  he  refused  to  accept  it,  and  so  became  liable  to  the 
penalty.  That  part  of  the  penalty  which  is  imposed  on  the  non-payment  of  the  fees 
may  well  include  a  penalty  for  not  coming  to  serve  at  the  meeting,  because  the  staying 
away  would  be  a  virtual  refusal  to  paj'  the  fees. 

[646]  Lastly,  as  to  the  adjudication.  The  whole  court,  not  the  master  and  wardens 
only,  exercise  the  discretion  in  adjudicating ;  whereas  the  master  and  wardens  alone 
afterwards  assess  the  penalty.    That  is  not  in  conformity  with  the  charter.    [Parke,  B. 
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The  bye-law  does  not  require  any  adjudication  of  the  whole  court ;  that  averment, 
therefore,  is  surplusage.]  Then  the  master  and  wardens  should  shew  that  they 
exercised  a  discretion  upon  the  matter,  not  merely  will  and  pleasure. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

P.^RKE,  B.  This  case  was  argued  in  Easter  Term  last,  before  my  Lord  Chief 
Baron,  and  my  Brothers  Aldersou  and  Kolfe,  and  mj'self.  The  questions  arose  on  a 
demurrer  to  a  declaration  in  debt,  on  a  bye-law  of  the  Plumbers'  Company. 

The  bye-law  provides,  that  the  master  and  wardens,  Ac.  may  call,  choose,  elect, 
and  admit  into  the  livery  or  clothing  of  the  company  such  person  free  of  the  art  or 
mysterv  of  plumbing,  as  they  should  think  fit,  meet,  and  aljle  ;  and  that  every  person 
so  called  should,  immediately  upon  notice  thereof  given  by  the  master  and  wardens, 
or  any  of  them,  or  by  their  beadle  or  other  ofhcer,  prepare  him.self  to  serve  the  same 
place  at  the  next  meeting  of  the  master  and  wardens,  in  such  .seemly  and  decent 
manner  as  formerly  had  been  used ;  and  that  every  person  so  called  or  chosen  into 
the  same  livery  or  clothing,  and  accepting  the  same  upon  him,  should  use,  wear,  and 
keep  the  same  livery  or  clothing,  according  to  the  usage  amongst  the  same  fellowship, 
and  according  to  warning  given  him  for  that  purpose ;  and  further,  that  the  same 
person  so  called  and  chosen  into  the  said  livery,  and  accepting  the  same,  should  bring 
in  and  pay  at  the  next  meeting,  unto  the  master  and  wardens,  to  the  use,  maintenance, 
and  relief  of  [647]  the  company,  and  to  the  otKcers  of  the  company  for  entering  the 
same  into  their  books  of  remembrance,  and  for  the  warning  given,  such  fees  and  duties 
as  formerly  in  the  said  company  had  been  paid  in  like  eases  :  and  which  of  them 
soever,  so  called  and  chosen  into  the  same  livery,  refuseth  to  pay  the  said  fees  or 
duties,  or  any  of  them,  or  what  person  or  persons  so  c.iUed  and  chosen  to  be  of  or  in 
the  same  livery,  and  refuseth  the  same,  shall  forfeit  and  pay  to  the  same  master  and 
wardens  for  the  time  being,  for  every  such  default,  to  such  uses  as  aforesaid,  the  sum 
of  £5,  or  less  at  the  pleasure  and  discretion  of  the  master  and  wardens,  so  it  be  not 
less  than  40s. 

And  the  declaration  avers,  that  the  defendant  was  a  freeman  of  the  art  and 
mystery,  and  of  the  company,  (but  not  of  the  city  of  London),  and  was  duly  elected ; 
and  assigns,  as  a  breach  of  the  bye-law,  that  the  defendant,  although  often  requested, 
and  although  a  reasonable  time  had  elapsed,  and  although  the  defendant  was  and 
continued  such  freeman,  did  not  nor  would  prepare  himself  to  serve  the  said  place 
to  which  ho  had  been  so  duly  chosen  and  elected,  and  did  not  nor  would  attend  or 
serve  the  said  place  at  the  next  meeting,  or  at  any  subsequent  meeting  of  the  master 
and  wardens  of  the  said  corporation  ;  and  the  defendant  therein  made  default,  and 
refused  to  prepare  himself  to  serve  the  same  place. 

The  declaration  then  states,  that  the  defendant  was  adjudged  to  be  fined  £5,  the 
master  and  waidens  having  declared  it  to  be  their  will  and  i)leasure  that  that  sum 
should  be  paid  ;  and  then  states  the  non-payment  thereof  by  the  defendant. 

On  the  part  of  the  defendant,  several  objections  were  taken  :  1st,  That  the  bye- 
law  was  bad,  because  it  did  not  appear  that  the  Plumbers'  Company  w;is  a  company 
that  had  a  livery. 

2iid,  That  it  was  bad,  because  the  penalty  wiis  not  certain  but  arbitrary. 

[648]  3rd,  That  the  defendant  was  not  admissible  into  the  livery,  because  none 
but  ficemcn  of  the  city  were  admissible,  and  there  was  no  averment  that  the  defendant 
was  a  freeman  of  the  city. 

4th,  That  the  Ijreach  was  defectively  assigned,  inasmuch  as  there  was  no  proper 
averment  that  the  defendant  had  refused  .so  as  to  be  liable  to  the  penalty. 

W'c  think  that  none  of  the  objections  ought  to  prevail. 

The  first  was  grounded  on  the  authority  of  the  case  of  The  Innlutldcrs  Soridij  v. 
GledhUl  (Saj'er,  -74),  in  which  the  Court  held,  that,  as  it  was  not  alleged  that  the 
company  had  a  livery,  the  Court  could  not  notice  it.  For  the  plaintiflf  it  was  said, 
that  this  case  had  been  overruled  in  th.-it  of  The  riulucr.s'  Cuiiijhvii/  v.  I'assei/  (1  Ld. 
Kenyon  Kep.  500  ;  1  Burr.  235) ;  but  this  statement  is  not  correct.  The  point  was 
mentioned  in  that  case  by  the  defendant's  counsel,  and  that  of  V'/c  [nnhohlcrs'  SociHij 
V.  Gkilhill  was  cited  ;  but  there  the  tlefcndant's  own  plea  admitted  the  fact  that  the 
company  was  entitled  to  a  livery,  and  he  therefore  could  not  Uike  the  objection.  But 
we  think  that  the  present  cfvse  is  distinguishaltle  ;  because,  by  the  eliarler  set  out  in 
the  declaration,  the  king  evidently  contemplated  that  there  should  lie  a  livery  in  the 
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company  for  some  purposes,  and  persons  wearing  it ;  because  he  directs  that  the 
persons  of  the  livery  of  the  company  should  have  a  voice  in  the  election  of  warden. 
And  we  cannot  construe  the  bye-law  to  be  unreasonable,  and  illegal  and  void,  which 
is  to  carry  into  effect  the  charter,  and  to  secure  the  completion  of  the  body  which  the 
Crown  intends  to  exist. 

The  second  objection  was,  that  the  penalty  was  arbitrary,  whereas  it  ought  to  be 
certain,  not  varying  at  the  will  and  pleasure  of  the  persons  who  were  to  receive  it. 

The  only  case  which  we  have  been  able  to  find  bearing  on  this  question,  is  that 
cited  on  the  argument  for  the  [649]  plaintiff,  viz.  IFood  v.  Searl  (Bridgm.  139),  in 
which  the  penalty  was  such  sum  as  the  master,  wardens,  &c.,  should  assess,  not  exceed- 
ing 40s. ;  but  this  case  is  no  authority  either  way,  for  the  bye-law  was  held  to  be 
bad,  and  it  might  have  been  so  held  upon  other  objections,  or  upon  this.  In  the 
absence  of  any  other  authority  to  the  contrary,  we  do  not  see  any  objection  to  this 
mode  of  fi.xing  the  penalty.  It  is  a  certain  penalty  of  £5,  with  a  power  of  mitigation 
not  below  £2  ;  and  we  do  not  think  this  is  unreasonable.  We  therefore  think  the 
second  objection  ought  not  to  prevail.  The  third  is,  that  there  is  no  averment  that 
the  defendant  was  a  freeman  of  the  city  ;  and  it  is  said  to  be  recognised  law,  that  no 
one  can  be  admitted  of  the  livery  of  a  company  who  is  not  free  of  the  city.  It  has 
been  held,  that  the  Court  of  King's  Bench  will  take  notice  of  the  nature  of  a  livery- 
man's office;  King  V.  Clerk  (I  Salk.  349);  and  Mr.  Justice  Denison  appears  to  have 
acted  upon  that  authority  in  the  case  in  Sayer,  275,  in  giving  his  opinion  that  the 
declaration  ought  to  have  contained  the  averment  that  the  defendant  was  a  freeman 
of  the  city.  In  the  case  of  The  Wardens  of  the  Company  of  Leather-Sellers  v.  Beacon 
(T.  Jones,  149),  the  custom  of  the  city  was  pleaded,  that  one  must  be  a  freeman  of 
the  city  to  be  admitted  to  the  livery  of  the  company,  and  the  traverse  of  the  custom 
concluded  with  a  verification ;  and  rightly,  because  the  Court  said  the  custom  must 
be  proved  by  the  Recorder  ore  tenus  ;  and  it  is  not  improbable  that,  between  the  date 
of  that  case,  in  which  the  Court  did  not  take  notice  of  the  custom  (33  Car.  2),  and 
that  in  Salkeld  (8  W.  3),  in  which  it  did,  the  custom  was  so  certified  to  the  King's 
Bench  ;  and  where  once  there  has  been  a  certificate  by  the  Recorder  to  a  Court,  that 
Court  always  afterwaids  takes  notice  of  the  custom  :  per  Lord  Mansfield  in  Blucquiere 
V.  Hatvkiiis  (Doug.  380).  But  there  is  no  authority  that  one  Court  can  [650]  take 
notice  of  such  a  record  in  another.  The  Court  of  Common  Pleas,  it  is  true,  having 
heard  the  admission  of  the  custom  from  the  counsel  on  both  sides,  adopted  it ;  but  it 
did  not  in  any  way  affect  the  propriety  of  the  judgment,  which  was  quite  correct, 
whether  such  was  the  custom  or  not:  PouUcrs'  Company  v.  Phillips  (6  Bing.  321). 
This  case,  therefore,  is  no  authority  upon  this  point.  We  think,  therefore,  that  this 
objection  ought  not  to  prevail ;  first,  because  we  are  not  called  upon  to  presume  that 
the  livery  mentioned  in  the  charter  is  a  livery  entitling  to  vote  on  city  elections, 
with  its  incidents ;  it  is  enough  that  it  is  prima  facie  legal  for  some  purposes  :  and 
secondly,  because,  if  this  term  "  livery  "  means  a  city  liveiy,  this  Court  cannot  take 
notice  of  the  custom  of  the  city  with  respect  to  livery,  for  it  does  not  appear  that  it 
had  ever  been  certified  to  this  Court  in  the  mode  in  which  the  city  charters  direct 
that  it  should  ;  viz.  ore  tenus  by  the  Recorder. 

The  last  objection  is  as  to  the  form  of  the  breach.  We  are  satisfied  that  one 
refusal  to  which  the  penalty  is  attached,  is  the  refusal  to  prepare  to  serve,  and  to  serve 
at  the  next  court:  and  consequently  the  breach  is  well  assigned. 

Therefore  our  judgment  must  be  for  the  plaintifl'. 

Judgment  for  the  plaintiff. 


[651]    In  the  Exchequer  Chamber. 
(In  Error  on  a  Bill  of  Exceptions  from  the  Court  of  Exchequer.) 

Ormrod  p.  Huth  and  Others.  June  18  and  19,  1845. — Where  cotton  was  sold  by 
sample,  upon  a  representation  that  the  bulk  corresponded  with  the  sample,  but 
no  warranty  was  taken  by  the  purchaser,  and  the  bulk  of  the  cotton  turned  out 
to  be  of  inferior  quality,  and  to  have  been  falsely  packed,  though  not  by  the 
seller : — Held,  that  an  action  on  the  case  for  a  false  and  fraudulent  representation 
was  not  maintainable,  without  shewing  that  such  representation  was  false  to  the 
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knowledge  of  the  seller,  or  that  he  acted  friiudiilently  or  against  good  faith  in 
making  it. 

[8.  C.  U  L.  J.  Ex.  366.  Discussed,  Moi-ley  v.  Atknlmoiujh,  1849,  3  Ex.  500.  Dis- 
tinguished, Oshorn  V.  Hart,  1871,  23  L.  T.  853.  Referred  to,  Dklcson  v.  Renter's 
Tdeqruph  Company,  1877,  2  C.  P.  D.  68  :  affirmed  3  C.  P.  D.  1  ;  JoUffe  v.  Baker, 
1883,  11  Q.  B.  D.  270.] 

Case  for  a  false  representation.  The  declaration  stated,  that  the  plaintiff,  to  wit, 
on  &c.,  at  the  request  of  the  defendants,  bai'gained  with  the  defendants  to  buy  of 
them  divers,  to  wit,  142  bales  of  cotton  of  them  the  defendants,  and  for  a  certain 
price,  to  wit,  the  price  or  sum  of  16461.  15s.  ;  and  the  defendants  then,  during  such 
bargaining,  falsely,  fraudulently,  and  deceitfully  exhibited  to  the  plaintiff  divers,  to 
wit,  142  parcels  of  cotton,  and  falsely,  fraudulently,  and  deceitfully  represented  and 
held  out  to  the  plaintiff,  and  induced  the  plaintiff  to  believe,  that  the  same  parcels 
were  samples  of  the  said  cotton  so  liargaincd  for,  and  were  fair  samples  thereof,  and 
that  the  said  cotton  was  equal  to  and  of  the  same  description  with,  and  of  equal  and 
like  quality  with  the  said  parcels  so  exhibited  as  aforesaid  ;  and  thereupon  the  plaintiff', 
heretofore,  to  wit,  on  the  same  day  and  year,  confiding  in  and  relying  upon  the  said 
parcels  so  exhibited,  and  the  said  representations  and  inducements  of  the  defendants 
so  made  as  aforesaid,  at  the  request  of  the  defendants,  was  induced  to  buy  and  did 
buy  the  said  cotton  of  the  defendants,  at  and  for  the  said  large  price  or  sum  of,  to 
wit,  16461.  15s.,  and  afterwards,  to  wit,  on  the  same  day  and  year,  paid  to  the  defen- 
dants the  same  sum  of  [652]  money  for  the  same ;  whereas,  in  truth  and  in  fact,  at 
the  times  of  the  said  bargaining  and  sale  by  the  defendants,  the  said  parcels  of  cotton 
were  not  fair  samples,  nor  were  they  samples  of  the  said  cotton  so  bargained  for,  nor 
was  the  said  cotton  equal  to  and  of  the  same  description  with,  and  of  equal  and  like 
quality  with  the  said  parcels,  but  of  inferior  and  much  worse  dcsciiption  and  quality, 
and  of  much  less  value.  And  the  plaintiff' in  fact  says,  that  the  defendants,  by  means 
of  the  premises,  on  the  day  and  year  aforesaid,  falsely  and  fraudulently  deceived  the 
plaintiff  in  the  sale  of  the  said  cotton  as  aforesaid,  by  means  whereof  iVc. 

Pleas,  first,  not  guilty  ;  secondly,  that  the  plaintiff'  was  not  induced  to  buy,  nor 
did  he  buy  the  said  cotton  or  any  part  thereof,  modo  et  forma. 
The  replication  took  issue  upon  both  pleas. 

At  the  trial,  before  Coltman,  J.,  at  the  Liverpool  Spring  Assizes  1843,  it  appeared 
that  the  plaintiff,  a  cotton-spinner,  had,  through  a  broker,  bought  several  bales  of 
cotton  from  the  defendants,  who  were  merchants  at  Liverpool.  The  usual  method 
of  purchasing  cotton  is  by  brokers.  The  selling  broker  always  has  samples  by  which 
he  sells.  Lispection  from  the  bulk  is  quite  unusual  in  purchases  of  cotton.  The 
samples  are  drawn  from  a  slit  in  the  bale  ;  and  if  any  part  of  the  bale  proves  to  be 
of  an  inferior  quality  to  that  found  at  the  slit,  it  is  said  to  be  falsely  packed,  and  is 
unmerchantable  on  that  .account.  It  is  usual  for  the  buying  broker  to  ha\'e  samples 
drawn  by  his  own  people  from  the  bale,  whicii  redrawn  samples  he  comjiares  with 
those  by  which  he  has  bought.  In  the  present  case,  forty-five  of  the  bales  which 
were  purchased  by  the  plaintiff  were  found  to  be  falsely  packed.  Cotton  is  packed  in 
layers,  so  that  the  edges  are  visible  only  at  the  top  and  bottom,  and  along  the  narrow 
side.  From  the  way  in  which  the  cotton  is  packed,  you  can  only  take  the  sample 
from  the  long  narrow  side.  In  this  case  there  were  two,  three,  or  more  layers  of 
[653]  good  cotton  like  the  sample  ;  but  in  the  inner  part  the  cotton  was  bad  :  in 
some  instances  there  was  not  more  than  one  layer  of  good,  and  the  rest  bad. 
A  witness  stated  that  this  must  have  been  done  by  design,  and  that  the  bales  must 
have  been  falsely  packed  when  purchased  ;  but  tliere  was  no  evidence  to  shew  that 
the  defendants  were  cognisant  of  the  fraud.  It  was  proved  that  the  cotton  had  come 
straight  from  the  ship  to  the  defendants'  warehouse,  and  they  were  the  consignees  ; 
but  whether  they  were  the  consignees  on  their  own  accotnit  or  for  others  did  not 
appear.  Upon  this  evidence,  the  defendants'  coiuisel  insisted  that  there  was  no  case  to 
go  to  the  jury  on  which  they  could  find  for  the  plaintiff  on  the  first  issue,  inasmuch  as 
neither  the  defendants  nor  their  l)rokers  were  proved  to  have  had  any  knowledge 
of  the  alleged  misrepresentation  being  false,  or  of  the  false  jiacking,  or  to  have  acted 
in  any  respect  against  good  faith  or  with  any  fraudulent  purpose.  The  plaintiff"s 
counsel,  on  the  other  hand,  maintained,  that  the  delivery  of  sani|)les  not  correspond- 
ing with  the  bulk,   was  a  false  respresontation  of  the  ([uality  of  the  cotton,   which 
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must  be  considered  in  point  of  law  as  fraudulent,  as  being  the  statement  of  a  fact 
wbich  the  party  making  it  did  not  know  to  be  true,  and  which  in  fact  was  not  true, 
and  which  induced  the  buyer  to  make  the  purchase.  The  learned  Judge  directed  the 
jury,  that,  unless  they  could  see  grounds  for  inferring  that  the  defendants  or  their 
brokers  were  acquainted  with  the  fraud  that  had  been  practised  in  the  packing,  or 
had  acted  in  the  transaction  against  good  faith  or  with  some  fraudulent  purpose,  the 
defendants  were  entitled  to  the  verdict  on  the  first  issue  :  whereupon  the  plaintiff's 
counsel  excepted  to  the  direction  of  the  learned  Judge,  and  insisted  that  proof  of  the 
defendants  or  their  brokers  being  acquainted  with  the  fraud  that  had  been  practised 
in  the  packing,  or  of  their  having  acted  against  good  faith,  or  with  some  fraudulent 
purpose,  was  not  necessary  to  be  given  by  him  on  that  issue,  and  tendered  [654]  a 
bill  of  exceptions  accordingly.  The  jury  found  a  verdict  for  the  defendants  on  the 
first  issue,  and  were  discharged  by  consent  as  to  the  other  issues. 
A  writ  of  error  having  been  brought,  the  case  was  now  ai-gued  by 
Cowling,  for  the  plaintiff  in  error.  The  plaintiff  is  entitled  to  succeed  on  this 
issue,  although  he  is  not  able  to  prove  that  the  defendants  acted  fraudulently  or  with 
knowledge  that  the  representation  was  untrue,  if  it  turned  out  in  fact  to  be  untrue.  The 
plaintiff  was  induced  to  purchase  by  the  appearance  of  the  samples,  and  by  the  under- 
standing that  the  cotton  in  the  bales  corresponded  with  the  samples  ;  and  if  it  does  not 
correspond,  he  is  entitled  to  succeed,  although  he  is  not  able  to  bring  home  to  the 
defendants  a  knowledge  of  the  fraud.  If,  during  a  negotiation  for  a  sale  of  goods,  the 
vendor  makes  a  representation,  to  induce  the  purchaser  to  complete  the  contract,  of 
something  which  he  does  not  know  to  be  true,  and  which  turns  out  to  be  false,  a  jury 
would  be  wan-anted  in  finding  a  verdict  for  the  purchaser,  although  he  caiuiot  shew 
that  the  vendor  knew  it  to  lie  untrue.  It  is  not  necessary  to  say  that  they  must  find 
for  the  plaintiff;  it  is  sufficient,  in  the  present  case,  if  they  might  have  done  so.  If 
the  vendor  mis-states  a  fact,  and  by  that  mis-statement  induces  the  purchaser  to  make 
the  contract,  he  is  liable  for  it,  whether  he  knew  it  to  be  untrue  or  not.  There  is 
here  every  ingredient  necessary  to  support  an  action.  There  is  a  wrong  done,  a 
damnum,  and  also  an  injuria ;  for  the  defendants  have  stated  that  which  was  not 
true,  although  they  might  not  know  it  to  be  untrue.  It  is  as  much  a  legal  fraud  for 
a  party  to  make  a  statement  which  he  does  not  know  to  be  true,  as  if  he  made 
a  statement  which  he  knew  to  be  untrue,  if  it  turns  out  to  be  so.  In  Bex  v. 
Mawhey  (6  T.  R.  637),  Lawrence,  [655]  J.,  says, — "  Where  a  man  swears  to  a 
particular  fact,  without  knowing  at  the  time  whether  the  fact  be  true  or  false, 
it  is  as  much  perjury  as  if  he  knew  the  fact  to  be  false,  and  equally  indictable." 
So  here,  the  defendants  are  equally  liable  if  they  make  a  statement  that  the  cotton 
in  the  bulk  was  the  same  as  the  sample,  and  it  turns  out  ^to  be  otherwise,  whether 
they  knew  it  to  be  so  or  not.  Policies  of  insurance  are  vitiated  by  any  false 
representation,  though  made  in  ignorance  of  its  being  false :  Gormn  v.  Siveeting 
(2  Saund.  200  b.,  note  1,  where  the  cases  are  collected).  Carter  v.  Boehm  (3  Burr.  1905), 
Hodc/aoii  V.  Richardson  (\  W.  Black,  463).  The  rule  applicable  to  insurances  applies 
equally  to  other  contracts.  The  law  looks  not  to  the  motives  of  actions,  but  to  the 
general  result  of  what  the  parties  do.  The  case  of  libel  is  analogous.  In  Chalmers 
V.  Payne  (2  C.  M.  &  E.  157),  Lord  Abinger,  C.  B.,  says,  "Where  a  publication  is 
injurious  on  the  face  of  it,  it  is  a  wrong  from  which  malice  will  be  inferred,  and  which 
makes  it  actionable,  whether  any  injury  was  intended  or  not.  That  is  a  principle 
which  is  not  confined  to  libel  only,  but  is  a  general  principle  applicable  to  other  cases." 
The  same  doctrine  is  laid  down  in  nearly  the  same  words  in  Fisher  v.  Clement  (10  B. 
&  Cr.  472).  There  is,  however,  a  motive  in  the  vendor  of  goods,  to  induce  the  vendee 
to  complete  the  contract ;  and  if  a  party  is  influenced  by  a  statement  of  the  vendor 
to  complete  a  contract,  and  that  statement  turns  out  to  be  false  or  untrue,  he  is 
liable.  It  is  no  answer  to  say,  that  it  cannot  be  shewn  that  the  party  had  an  improper 
motive  ;  it  is  sufficient  that  such  a  motive  might  exist,  if  the  lesult  to  the  plaintiff'  be 
the  same.  It  may  be,  and  geneially  is,  impossible  to  prove  actual  knowledge.  In 
I'awson  v.  Watson  (2  Cowp.  788),  Loid  Mansfield,  C.  J.,  says,  "It  is  equally  false  for 
a  man  to  undertake  to  say  that  which  he  knows  nothing  at  all  of,  as  to  say  that  is 
true  which  he  knows  is  not  true."  So  here,  it  [656]  is  not  necessary  to  shew  that 
the  party  knew  the  statement  to  be  false — it  is  enough  to  shew  that  it  is  false,  and 
leave  him  to  explain  how  he  came  to  make  the  statement.  In  Cooper  v.  Gardener 
(Carth.  90),  which  was  case  for  falsely  affirming  that  the  goods  were  his  own  when 
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they  were  the  goods  of  another,  it  was  held  that  the  declaration  was  good,  without  saying 
sciens  they  were  the  goods  of  another.  That  was  a  case  where  there  was  no  fraud, 
and  where  the  party  did  not  know  that  he  was  niakini^  a  false  statement ;  and  yet  it 
was  held  that  the  action  lay.  Grose,  J.,  appears  to  have  had  this  case  in  his  mind, 
iu  delivering  his  judgment  in  rashi/  v.  Freeman  (3  T.  R.  54).  In  Schneider  v.  Ueaih 
(3  Camp.  508),  Sir  James  Mansfield,  C.  J.,  says,  "  It  signifies  nothing  whether  a  man 
represents  a  thing  to  be  diflferent  from  what  he  knows  it  to  be,  or  whether  he  makes 
a  representation  which  he  does  not  know  at  the  time  to  be  true  or  false,  if,  in  point  of 
fact,  it  turns  out  to  be  false."  And  in  Snwut  v.  llbery  {\Q  M.  &  W.  9,  10),  Alderson,  B., 
in  delivering  the  judgment  of  the  Court,  says,  "  It  is  a  wrong  to  state  as  true  what 
the  individual  making  such  statement  does  not  know  to  be  true,  even  though  he  does 
not  know  it  to  be  false,  but  believes,  without  sufticient  grounds,  that  the  statement 
will  ultimately  turn  out  to  be  correct.  And  if  that  wrong  produces  an  injury  to  a 
third  person,  who  is  wholly  ignorant  of  the  grounds  on  which  such  belief  of  the 
supposed  agent  is  founded,  and  who  has  relied  on  the  correctness  of  his  assertion,  it  is 
equally  just  that  he  who  makes  such  assertion  should  be  personally  liable  for  its  con- 
sequences." [He  also  cited  Adamson  v.  Jarvis  (4  Bing.  66),  Burrowes  v.  Lock  (10  Ves. 
470),  FtiUer  v.  irUsmi  (3  Q.  B.  58),  Cornfoot  v.  Fowke  (6  M.  &  W.  358),  Collim  v. 
Evans  (13  Law  J.  Rep.  Q.  B.  180),  Railton  v.  Mutllwws  (10  CI.  &  Fin.  934).]  In 
Moens  V.  Heijwoiih  (10  M.  &  W.  155),  Lord  [657]  Abinger,  C.  B.,  says,  "  The  fraud, 
which  vitiates  a  contract  and  gives  the  party  a  right  to  leeover,  does  not  in  all  eases 
necessarily  imply  moral  turpitude.  There  may  be  a  misrepresentation  as  to  the  facts 
stated  in  the  contr.ict,  all  the  circumstances  iu  which  the  party  may  believe  to  be 
true."  Parke,  B.,  undoubtedly  says  (10  M.  &  W.  157),  "To  give  a  right  of  action 
for  that  representation,  it  was,  I  think,  essential  to  prove,  that,  by  words  or  acts  of 
the  defendants  or  their  agents,  it  was  made  falsely,  and  for  the  improper  purpose  of 
inducing  the  plaintifl's  to  purchase  the  goods;"  but  the  most  that  can  be  said  of  that 
is,  that  it  is  the  opinion  of  one  judge  against  another,  to  shew  that  a  bare  aSirmation, 
without  a  warranty,  is  no  cause  of  action.  [Tindal,  C.  J.,  referred  to  Chandehr  v. 
Lopiis  (Cro.  Jac.  4).]  In  a  note  upon  that  case,  in  Selw,  Nisi  Prius,  648  (9th  ed.), 
Mr.  Selwyn  appears  to  have  thought  that  the  aUirmation  there  mentioned  was  made 
long  prior  to  the  contract,  and  was  not  connected  with  it.  And  in  that  case 
Anderson,  J.,  was  of  the  contrary  opinion,  and  held  that  the  deceit  in  selling  the  stone 
for  a  bezoar  stone,  when  it  was  not,  was  a  cause  of  action. 

Crompton,  for  the  defendant  in  error.  In  all  cases  of  the  sale  of  chattels,  the  rule 
of  caveat  emptor  applies,  so  far  as  relates  to  the  condition  or  quality  of  the  goods, 
except  theie  be  a  warranty,  or  fraud  in  the  seller.  And  there  is  no  distinction  between 
legal  and  moral  fraud  in  cases  of  this  kind.  In  Clmwiehr  v.  Ijipu^i,  the  defendant  sold 
to  the  plaiutitl'  a  stone,  which  he  aftirmed  to  be  a  bezoar  stone,  when  it  was  not;  and 
it  was  held  that  the  bare  affirmation  that  it  was  a  bezoar  stone,  without  warranting 
it  to  be  so,  was  no  cause  of  action.  It  is  also  there  said,  th.-it  "although  he  knew  it 
to  be  no  bezoar  stone,  it  is  not  material."  That,  as  Mr.  Smith  observes,  [658]  in  his 
Leading  Cases  (p.  77),  has  often  been  denied  ;  but  it  was  not  necessary  to  the  decision 
of  the  ease,  the  main  doctrine  of  which  has  never  been  disputed.  The  main  decision 
there  was,  that  the  plaintiff  must  either  declare  upon  a  contract,  or,  if  he  declare  in 
tort  for  a  misrepresentation,  he  must  aver  a  scienter.  In  Build  v.  Fairmmii'r  (8  Bing. 
52),  Tindal,  C.  J.,  points  out  the  distinction  between  a  warranty  and  a  representation. 
He  says,  "Whatever  a  party  warrants,  he  is  bound  to  make  good  to  the  letter  of  the 
warranty,  whether  the  quality  warranted  be  material  or  not;  it  is  only  necessary  for 
the  buyer  to  shew  that  the  article  is  not  according  to  the  wai-ranty  :  whereas,  if  an 
.article  be  sold  by  description  merely,  and  the  buyer  afterwards  discovers  a  latent 
defect,  he  must  go  further,  allege  the  scienter,  and  shew  that  the  description  was  false 
within  the  knowledge  of  the  seller."  And  after  stating  tiiat,  in  I'arkinson  v.  Lee 
(2  East,  313),  upon  a  sale  of  hops  by  sample,  with  a  warranty  that  the  l)ulk  of  the 
commodity  answered  the  sample,  although  a  fair  merchantable  price  was  given,  it  was 
held  liiat  the  seller  was  not  responsible  for  a  latent  defect  unknown  to  him,  but 
arising  from  the  fniud  of  the  growei'  from  whom  he  puichased  ;  he  adds,  "A  party 
who  makes  a  simple  representation  stands,  therefore,  in  a  very  difierent  situation  from 
a  party  who  gives  a  warranty."  The  present  is  simply  the  ease  of  a  representation, 
and  therefore  an  action  is  not  maintainable  without  a  scienter.  The  c;ise  of  Mei/er  v. 
Evcflh  (4  Camp.  -2)  turned  entirely  on  its  being  a  deceitful  representation,  and  was 
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not  a  sale  by  sample.  In  Freeman  v.  Baker  (5  B.  &  Ad.  797),  Parke,  J.,  says,  "The 
question  of  deceit  was  disposed  of  by  the  jury,  when  they  found  that  the  defect  in 
the  ship  was  unknown  to  the  defendants.  PulkiU  v.  JValter  (3  B^  &  Ad  114)  only 
decides,  that  if  a  person  states  what  he  knows  to  be  untrue,  and  induces  [659]  another 
to  act  upon  it  to  his  prejudice,  a  fraud  in  law  is  committed."  And  Patteson,  J.,  says, 
"  The  decision  in  Polhill  v.  Walter  is  put  distinctly  and  pointedly  on  the  ground,  that 
the  party  knew  the  representation  he  made  to  be  false  ; "  and  I,ord  Tenterden  particu- 
lai'ly  guards  against  any  other  construction,  by  saying,  "  If  the  defendant  had  had 
good  reason  to  believe  his  representation  to  be  true,  he  would  have  incurred  no 
lial)ility  ;  for  lie  would  have  made  no  statement  which  he  knew  to  be  false  :  a  case 
very  diflerent  from  the  present."  Dohell  v.  Stevens  (3  B.  &  Cr.  623)  and  Lysney  v. 
Selhy  (2  Ld.  Rayni.  1118)  also  shew  that  knowledge  of  the  fraud  is  a  necessary 
ingredient  in  an  action  for  a  false  representation.  Sjmn(/ivdl  v.  Allen  (2  East,  448,  n.  ; 
Aleyn,  91),  again,  shews  that  the  scienter  or  fraud  is  the  gist  of  the  action,  where 
thei'e  is  no  warranty ;  and  that  case  was  cited  as  law  by  Littledale,  J.,  in  Early  v. 
Garrett  (9  B.  &  Cr.  932).  IVilliomson  v.  Allison  (2  East,  446),  where  it  was  held  that 
the  scienter  need  not  be  proved,  was  a  case  of  express  warranty  ;  but  that  case  also 
shews  that,  in  cases  of  mere  misrepresentation,  the  allegation  of  a  scienter  must  be 
made  and  proved.  Where  there  is  a  sale  by  sample,  and  there  is  no  warranty  or 
fraud,  the  seller  is  not  liable  for  an  unknown  defect  in  the  goods  sold :  Parkinson  v. 
Lee  (2  East,  313),  Southern  v.  Howe  (2  Roll.  Rep.  5),  Pasley  v.  Freeman  (3  T.  R.  51), 
Jendtvine  v.  Skide  (2  Esp.  572),  Cornfoot  v.  Fowke,  per  Rolfe,  B.  :  Com.  Dig.,  "Action 
on  the  Case,"  (A.  8,  11),  (E.  4).  The  opinion  of  a  majority  of  the  Judges  of  the 
Court  of  Exchequer,  in  Moeris  v.  Heyworth,  is  in  favour  of  the  view  contended  for  by 
the  defendant.  The  opinion  of  Lord  Abinger,  C.  B.,  seems  to  have  been  formed  from 
his  considering  this  case  as  governed  by  the  same  rule  applicable  to  cases  of  policies 
of  insurance,  which  have  always  been  considered  as  con-[660]-tracts  uberrimie  fidei. 
There  is,  however,  a  distinction  between  other  representations  and  representations  of 
that  nature.  Fuller  v.  Wilson  is  not  the  case  of  a  representation  as  to  the  condition 
of  goods  sold.  Collins  v.  Evans  was  the  case  of  a  mandatum,  and  the  defendant  was 
held  not  liable  in  the  absence  of  knowledge  or  fraud  :  it  is  therefore  a  strong  authority 
in  favour  of  the  defendants.  In  Taylm-  v.  Asliton  (11  M.  &  W.  413),  Parke,  B.,  said, 
in  the  course  of  the  argument,  "I  adhere  to  the  doctrine,  that  an  action  for  deceit 
will  not  lie  without  moral  fraud  ;  and  Lord  Denman,  in  the  case  last  cited  (Fuller  v. 
Wilson),  seems  to  admit  that  to  be  so.  If  the  party  bona  fide  believes  the  representa- 
tion he  made  to  be  true,  though  he  may  not  know  it,  it  is  not  actionable."  And,  in 
delivering  the  judgment  of  the  Court,  the  same  learned  Judge  says  (p.  414),  "It  was 
contended  by  Mr.  Knowles  that  it  was  not  necessary  moral  fraud  should  be  committed, 
in  order  to  render  these  persons  liable  ;  for  that  if  they  made  statements  for  their  own 
benefit,  which  were  calculated  to  induce  another  to  take  a  particulai-  step,  and  if  he 
did  take  that  step  to  his  prejudice  in  consequence  of  such  statements,  and  such  state- 
ments were  false,  the  defendants  were  responsible,  though  they  had  not  been  guilty  of 
any  moral  fraud.  .  .  .  From  this  proposition  we  entirely  dissent ;  because  we  are  of 
opinion,  that,  independently  of  any  contract  between  the  parties,  no  one  can  be  made 
responsible  for  a  representation  of  this  kind,  unless  it  be  fraudulently  made."  The 
argument  on  the  other  side  would  go  to  the  extent  of  abolishing  altogether  the  use 
of  the  scienter  in  pleading ;  for  if  it  be  well  founded,  there  could  be  no  case  in  which 
a  scienter  would  be  necessary.  Smoiit  v.  Ilhery  was  not  a  case  of  sale,  but  of  agency, 
and  is  founded  upon  a  doctrine  first  promulgated  in  some  cases  in  the  American  courts. 
Alderson,  B.,  was  a  party  to  all  those  judgments  which  have  been  cited  from  the 
Exchequer ;  and  he  never  [661]  supposed  that  in  Sinout  v.  Ilhery  he  was  altering  the 
law  he  had  before  declared.  The  law  has  said,  that  if  a  party  means  to  protect  him- 
self from  hidden  defects,  he  must  take  a  warranty,  and  he  is  not  protected  otherwise, 
unless  he  can  make  out  fraud.  There  is  no  hardship  in  supporting  the  ruling  of  the 
learned  Judge,  since  a  vendee  may  always  protect  himself  by  requiring  a  warranty. 
The  direction  of  the  learned  Judge,  therefore,  was  pei'fectly  correct,  and  was  the  only 
ruling  he  could  properly  have  given. 

Cowling,  in  reply.  A  distinction  has  been  endeavoured  to  be  drawn  as  to  manda- 
tories, and  some  such  distinction  has  no  doubt  been  taken  by  Mr.  Justice  Story  ;  but 
his  remarks  on  this  subject  were  not  meant  to  be  universal,  that  it  was  in  no  ca.se 
necessary  to  shew  actual  knowledge  of  the  falsehood  of  the  assertion.     [He  referred 
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to  Story's  Equity  Juiisprudence,  ss.  193, 195etseq.,  where  the  authorities  are  collected.] 
The  question,  according  to  the  argument  on  the  other  side,  only  comes  to  this— what 
is  fraud  ?  There  is  nodoubt  as  to  the  rule  of  caveat  emptor  ;  but  if  a  party  is  misled 
by  the  statement  of  the  vendor,  and  thrown  off  his  guard  by  it,  that  rule  ceases  to 
be  applicable.  The  question  comes  back  to  what  is  recognised  as  fraud  in  law.  No 
doubt,  if  a  purchaser  can  prove  actual  fraud  in  the  sale,  it  is  then  quite  clear  that  the 
vendor  is  liable.  It  is  not  meant  to  be  said  that  every  statement  that  a  vendor  makes, 
and  which  turns  out  to  be  wrong,  is  necessarily  actionable ;  but  where  a  statement  is 
made  which  is  material  to  the  contract,  and  it  turns  out  to  be  untrue,  and  the  vendee 
is  inevitably  misled  by  it,  the  vendor  is  liable  for  it.  If  the  result  to  the  person 
injured  is  the  same,  the  law  considers  it  the  same  as  if  the  motive  had  been  fraudulent. 
The  tendency  of  actions  alone  is  material ;  for  instance,  a  man  is  liable  in  trespass  for 
an  involuntary  damage  to  another.  It  is  not  contended  that  in  all  cases  a  scienter 
is  superfiuousj  [662]  but  only  that  in  cases  of  contract,  where  there  ought  to  be  perfect 
fair  dealing  between  the  parties,  it  is  unnecessary.  Wherever  there  is  neither  a  repre- 
sentation nor  a  warranty,  there  a  scienter  must  be  alleged  and  proved  :  Selwyn's  Ni.si 
Prius,  p.  637.  No  answer  has  been  given  as  to  the  inconvenience  which  it  was  urged 
would  arise  in  adopting  the  test  of  actual  knowledge,  and  the  difficulty  of  proving  it. 
All  that  the  plaintifl'  below  could  be  called  upon  to  shew  was,  the  existence  of  the 
misrepresentation  of  a  material  fact.  [Coltman,  J.  Mr.  Crompton  and  you  do  not 
agree  upon  the  meaning  of  "  exhibiting'the  samples;"  he  says  it  only  means  that  they 
are  fairly  drawn  from  the  bulk,  but  you  say  the  meaning  must  be  that  the  bulk 
corresponded  with  the  samples.]  It  must  be  taken  upon  the  bill  of  exceptions  that 
there  was  a  misrepresentation,  and  the  Judge  assumes  it  to  be  so.  [Maule,  J.  The 
utmost  that  you  can  argue  is,  that  it  was  a  prima  facie  case  of  fraud,  and  therefore 
there  was  a  point  for  the  jury  as  to  the  fraud.]  It  is  a  prima  facie  case  of  legal,  not 
of  moral  fraud.  The  proposition  now  advanced  is  consistent  with  all  the  authorities 
which  have  been  cited.  There  is  no  reason  why  policies  of  insurance,  to  which  this 
doctrine  is  admitted  to  apply,  should  be  construed  differently  from  other  contracts. 
Chanddor  v.  Lopus  is  a  case  of  little  or  no  authority ;  and  if  it  proves  anything  it 
proves  too  much.  It  is  impossible  to  say  how  much  of  it  is  law,  and  one  part  of  it 
clearly  is  not.  [Tindal,  C.  J.  It  has  been  only  overruled  as  to  that  part  where  it  is 
said  that  knowledge  was  immaterial.]  Paslo/v.  Freeman,  and  that  class  of  cases,  were 
not  cases  of  dealing  between  the  parties  for  the  sale  and  purchase  of  goods ;  they  are 
cases  of  agency,  in  which  it  is  not  disputed  that  a  scienter  and  moral  fraud  must  be 
proved.  [Tindal,  C.  J.  It  would  be  strange  if  there  were  not  an  analogy  between 
cases  of  dealing  and  other  cases  of  representation.  The  only  difference  is,  that  the 
one  is  stronger  for  the  jury  to  find  fraud  in  [663]  than  the  other.]  In  Ihidd  v. 
Fairmauer,  the  representation  was  of  a  trifling  matter,  which  could  not  have  influenced 
the  party  in  making  the  contract.  But  where  the  representation  is  of  a  matter 
material  to  induce  the  party  to  purchase  the  goods,  it  is  equivalent  for  this  purpose 
to  a  warranty.  Freeman  v.  Baker  was  the  case  of  the  sale  of  a  ship  with  all  faults, 
which  would  have  the  effect  of  patting  the  purchaser  on  his  guard.  In  all  such  cases 
the  rule  of  caveat  emptor  applies.  In  Lysney  v.  Sclhy,  Lord  Holt,  although  he  uses 
the  word  false,  does  not  say  false  to  his  knowledge  ;  and  Powell,  J.,  takes  the  same 
view  ;  and  they  both  say  there  was  no  fraud.  In  Springwell  v.  Allen,  there  was  neither 
warranty  nor  representation.  In  Williammn  v.  Allison,  there  was  an  express  warranty, 
and  the  scienter  was  not  necessary.  In  Taylor  v.  AshUm,  there  was  no  dealing  between 
the  parties,  and  there  the  representation  was  made  before,  and  not  at,  the  time  of  the 
contiact.  Looking  at  all  the  cases  together,  the  authorities  are  strong  in  favour  of 
the  plaintiff. 

The  judgment  of  the  Court  was  pronounced  by 

Tindal,  G.  J.     We  think  the  direction  of  the  learned  Judge  was  perfectly  correct. 

The  action  is  brought  for  a  false  and  fraudulent  representation,  alleged  to  have 
been  made  by  the  defendants,  on  the  sale  of  certain  cotton  to  the  plaintifls,  that  the 
cotton  was  of  the  same  description,  and  of  equal  and  like  ijuality,  with  the  sample  by 
them  exhibited,  whereas  in  fact  it  was  not:  the  action  not  being  brought  upon  an 
express  warranty,  nor  any  express  allegation  being  laid  in  the  declaration,  that  the 
defendants  knew  at  the  time  that  the  bulk  of  the  cotton  did  not  equal  in  description 
or  quality  the  sample  which  had  been  so  exhibited. 

Upon  the  trial,  the  learned  Judge  directed  the  jury,  that,  unless  they  could  infer 

Ex.  Div.  IX.— 21 
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that  the  defendants  or  their  brokers  [664]  were  acquainted  with  the  fraud  that  had 
been  practised  in  the  packing,  or  had  acted  in  the  transaction  against  good  faith,  or 
with  some  fraudulent  purpose,  the  defendants  were  entitled  to  the  verdict ;  and  we 
think  this  the  proper  direction. 

The  rule  which  is  to  be  derived  from  all  the  cases  appears  to  us  to  be,  that  where, 
upon  the  sale  of  goods,  the  purchaser  is  satisfied  without  requiring  a  warranty  (which 
is  a  matter  for  his  own  consideration),  he  cannot  recover  upon  a  mere  representation 
of  the  quality  by  the  seller,  unless  he  can  shew  that  the  representation  was  bottomed 
in  fraud.  If,  indeed,  the  representation  was  false  to  the  knowledge  of  the  party 
making  it,  this  would  in  general  be  conclusive  evidence  of  fraud  ;  but  if  the  representa- 
tion was  honestly  made,  and  believed  at  the  time  to  be  true  by  the  party  making  it, 
though  not  true  in  point  of  fact,  we  think  this  does  not  amount  to  fraud  in  law,  but 
that  the  rule  of  caveat  emptor  applies,  and  the  representation  itself  does  not  furnish 
a  ground  of  action.  And  although  the  cases  may,  in  appearance,  raise  some  difference 
as  to  the  effect  of  a  false  assertion  or  representation  of  title  in  the  seller,  it  will  be 
found,  on  examination,  that  in  each  of  those  cases  there  was  either  an  assertion  of  title 
embodied  in  the  contract,  or  a  representation  of  title  which  was  false  to  the  knowledge 
of  the  seller. 

The  rule  we  have  drawn  from  the  cases  appears  to  us  to  be  supported  so  clearly 
by  the  early,  as  well  as  the  more  recent  decisions,  that  we  think  it  unnecessary  to 
bring  them  forward  in  review  ;  but  satisfy  ourselves  with  saying,  that  the  exception 
must  be  di.sallowed,  and  the  judgment  of  the  Court  of  Exchequer  affirmed. 

Judgment  affirmed. 


[665]    In  the  House  of  Lords. 
(In  Error  from  the  Court  of  Exchequer  Chamber.) 

Hatfield  v.  Phillips  and  Other.s.  July  1,  1845. — A.,  residing  abroad,  being  the 
owner  of  goods,  consigned  them  by  a  bill  of  lading,  making  them  deliverable  in 
London  to  the  consignee  or  his  assigns  ;  and  having  indorsed  the  bill  of  lading  in 
blank,  transmitted  it  to  his  factor,  with  instructions  to  receive  and  sell  the  goods. 
The  factor  received  the  goods,  entered  them  in  his  own  name  at  the  Custom-house, 
and  obtained,  without  the  privity  or  express  consent  of  the  owner,  a  dock-warrant 
in  his  own  name,  it  being  the  usage  at  the  docks  to  give  such  document  to  the 
person  in  whose  name  they  are  entered,  and  pledged  such  dock-wai-rant  for 
advances  beyond  the  charges  for  which  the  factor  had  a  lien  : — Held,  that,  under 
these  circumstances,  the  factor  was  not  intrusted  with  a  dock-warrant,  within  the 
meaning  of  the  stat.  6  Geo.  4,  c.  94,  s.  2. — A  party  intrusted  with  the  bill  of 
lading  for  the  purpose  of  selling  the  goods  mentioned  in  it,  is  not,  in  consequence 
of  being  so  intrusted,  to  be  considered  as  intrusted  with  the  dock-warrant,  not- 
withstanding that  his  possession  of  the  bill  of  lading,  and  of  the  goods  under  it, 
enables  him  to  obtain  the  dock-warrant. 

[S.  C.  12  CI.  &  F.  343;  8  E.  R.  1440  (with  note).] 

The  Court  of  Exchequer  Chamber  having  held  that  the  direction  and  charge  of 
Lord  Abinger,  C.  B.,  in  this  case,  was  correct,  and  aflirmed  the  judgment  of  the  Court 
of  Exchequer  (see  9  M.  &  W.  647),  a  writ  of  error  to  the  House  of  Lords  was  brought 
by  the  plaintiff  below  (the  defendant  in  the  original  suit),  which  was  argued  on  the 
16th  and  21st  of  February,  and  the  24th  and  30th  of  June  last,  by 

Kelly,  Wortley,  and  Sir  J.  Bay  ley,  for  the  plaintiff  in  error.  (6)  The  question  in 
this  case  is,  whether  the  plaintiffs,  the  consignors  of  a  cargo  of  tobacco,  by  intrusting 
Warwick  &  Clagett  with  it  for  the  purpose  of  sale,  must  not  be  taken  to  have  intrusted 
them  with  the  clock-warrants,  and  with  all  other  documents  which  the  possession  of 
the  bills  of  lading  enabled  them  to  obtain  in  the  course  of  business.  The  consignors 
sent  the  goods  to  this  country  for  the  purpose  of  sale.  [The  Lord  Chancel-[666J-lor. 
Is  not  the  question  this  :  whether  the  delivery  of  the  bill  of  lading  is  not  evidence  of 

(b)  See  12  CI.  &  Fin.  343,  where  the  facts  are  fully  stated,  and  the  arguments 
given  more  in  detail. 
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an  intrusting  with  the  clock- warrants  1]  It  is  rather  more.  The  consignment  being 
for  the  purpose  of  sale,  and  such  sale  only  being  to  be  effected  by  a  dock-warrant  or 
delivery  order,  the  question  is,  whether  the'  intrusting  with  the  bill  of  lading  was  not 
an  intiusting  for  the  purpose  of  an  absolute  disposal  of  the  goods.  The  eailiest  case 
on  this  subject  is  that  of  Palerson  v.  Task  (2  Str.  1178),  which  will  be  relied  upon  by 
the  defendants.  There  it  was  held  by  Lee,  C.  J.,  that,  though  a  factor  has  power  to 
sell,  and  thereby  bind  his  principal,  yet  he  cannot  bind  or  affect  the  property  of  the 
goods  by  pledging  them  as  a  security'  for  his  own  debt,  though  there  is  the  formality 
of  a  bill  of  parcels  and  a  receipt.  But  it  does  not  appear  from  that  case,  whether  the 
goods  had  been  consigned  to  the  factor  for  sale  or  for  pledge,  or  with  what  authority ; 
and  without  knowing  that,  it  is  impossible  to  say  whether  the  case  has  any  application 
or  not.  And  the  decision  in  that  ease,  which  was  undoubtedly  followed  by  others, 
was  considered  so  contrary  to  the  usage  of  trade,  and  to  commercial  practice,  that  it 
met  with  great  disapprobation  in  the  mercantile  world,  and  the  Legislature  at  length 
altered  the  law  by  the  6  Geo.  4,  c.  94 ;  and,  by  the  ind  section  of  that  act  it  was 
enacted,  "That  any  person  or  persons  intrusted  with  and  in  possession  of  an}'  bill  of 
lading,  India  warrant,  dock-warrant,  warehouse-keepei''s  certificate,  wharlinger's 
certificate,  warrant,  or  order  for  delivery  of  goods,  shall  be  deemed  and  taken  to  be 
the  true  owner  or  owners  of  the  goods,  wares,  and  merchandize  described  and  men- 
tioned in  the  said  several  documents  heieinbefore  stated  respectively,  or  either  of 
them,  so  far  as  to  give  validity  to  any  contract  or  agreement  thereafter  to  be  made  or 
entered  into  by  such  person  or  persons  so  intrusted  and  in  possession  as  aforesaid, 
with  any  person  or  persons,  body  or  bodies  politic  or  [667]  corporate,  for  the  sale  or 
disposition  of  the  said  goods,  wares,  and  merchandize,  or  any  part  thereof,  or  for  the 
deposit  or  pledge  thereof,  or  any  part  thereof,  as  a  security  for  any  money  or  negotiable 
instrument  or  instruments  advanced  or  given  by  such  person  or  peisons,  body  or 
bodies  politic  or  corporate,  upon  the  faith  of  such  several  documents,  or  either  of  them." 
Now,  a  person  who,  by  the  act  of  the  consignor,  acquires  an  absolute  power  of  dispo.sing 
of  the  goods,  and  of  the  documents  representing  them,  may  surely'  be  fairly  said  to  be 
intrusted  with  the  documents  and  the  goods.  To  hold  that  the  factor  is  not  intrusted 
by  the  owner,  would  be  to  defeat  the  object  of  the  statute,  and  to  enable  the  owner 
of  the  goods,  oi'  the  factor,  or  both,  by  colluding  together,  to  commit  frauds  upon  the 
persons  whom  the  1  legislature  meant  to  protect.  [The  Lord  Chancellor.  The  factors 
had  instructions  to  sell :  could  they  do  so  without  obtaining  a  dock-warrant  or  a 
delivery  order?]  No;  they  must  have  either  the  one  or  the  other,  according  to  the 
usual  course  of  trade.  [The  Lord  Chancellor.  You  say,  where  a  party  gives  general 
instructions  to  sell,  he  thereby  authorizes  the  factor  to  do  everything  that  is  necessary 
for  that  purpose.  Could  the  factor  at  once  get  the  dock-warrant  or  the  delivery  order  • 
and,  if  he  did  so,  might  he  pledge  it?]  He  might;  and  theiefore  this  case  is  clearly 
within  the  statute.  It  was  thereby  intended  that  the  lender  of  money  on  such  security 
as  this  should  not  lie  bound  to  inquire  whether  a  person  who  had  possession  of  the 
goods,  or  the  dock-warrants,  was  as  against  all  the  world  entitled  to  the  possession  of 
them.  [The  liord  Chancellor.  You  say  the  statute  says  to  the  owner  of  the  goods, 
"If  you  intrust  a  person  with  them,  you  must  take  the  conse(|Uences  of  it."  But 
suppose  the  owner  sends  a  bill  of  lading,  with  instructions  to  the  factor  not  to  sell  the 
goods  for  si.x  months;  he  would  have  authority  to  get  the  goods,  but  would  not  have 
the  right  to  dispose  of  them.  I  do  not  [668]  think  he  is  intrusted,  merely  because 
he  has  the  power  to  do  what  the  owners  have  ordered  him  not  to  do.]  The  authority 
to  sell  and  the  power  to  sell  must  not  be  confounded,  at  least  where  the  interests  of 
third  parties  are  to  I)e  afleotcd.  The  factors  were  here  intrusted  with  the  power,  for, 
upon  receipt  of  the  bill  of  lading,  they  had  absolute  power  over  the  goods.  Third 
parties  were  not  bound  to  inquire  whether  they  weie  authorized  to  exercise  that 
power.  [The  Lord  Chancellor.  But,  as  is  well  argued  by  Mr.  Cromjjton,  iu  riiiUips 
V.  Ihdh  (G  M.  &  W.  587,  588),  "  A  mere  enabling  is  not  an  intrusting.  .Supjxi.se  I  give 
a  man  the  key  of  my  bureau,  in  order  to  go  and  bring  out  of  it  particular  papers,  and 
he  takes  out  of  it  other  papers;  can  it  be  .said  that  I  inti'ust  him  willi  the  lattei', 
because,  by  giving  him  the  key,  I  enabled  him  to  obtain  themT']  That  i.s  not  ijuite 
applicable  to  the  present  case.  Where  a  foreign  consignor  sends  goods  with  a  bill  of 
lading  and  insti'uctions  to  sell,  there  is  an  implied  autiiority  to  do  all  that  is  necessary 
for  that  purpose,  and  the  consignee  must  lie  considered  as  intrusted  with  the  "oods 
because,  without  being  so  intrusted,  he  could  not  carry  into  eflect  the  orders  of  his 
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principal.  The  Legislature  so  considered  it,  and,  for  the  protection  of  third  parties, 
intended  to  put  pledges  of  the  symbols  of  goods  on  the  same  footing  with  pledges  of 
the  goods  themselves  ;  and  whenever  a  factor  is  intrusted  with  the  bill  of  lading,  and 
with  the  symbols  of  the  goods,  he  is  equally  intrusted  with  the  goods  themselves.  The 
framers  of  the  statute  well  knew  that  the  goods  themselves  were  never  pledged,  but 
only  the  instruments  that  were  the  symbols  of  them  ;  and  the  statute,  therefore,  only 
uses  words  which  indicate  a  dealing  with  the  goods  by  means  of  the  instruments 
which  are  the  symbols  of  the  goods.  The  very  character  of  factor  implies  that  he  is 
intrusted  with  the  goods :  Mace  v.  Cadell  (Cowper,  232),  Martin  v.  Coles  (1  M.  &  Selw. 
140).  Mr.  Bell,  in  his  Commentaries  [669]  on  the  Laws  of  Scotland  (vol.  1,  pp.  195, 
385),  shews  that  a  factor  is  distinguished  from  a  broker,  by  being  intrusted  with  goods 
as  if  they  were  his  own.  [They  also  cited  Crawshay  v.  Thornton  (2  Mylne  tfe  Cr.  1), 
Stodart  v.  Dunken  (2  Camp.  344),  Hawcs  v.  Watson  (2  B.  &  Cr.  540),  and  Pickering  v. 
Busk  (15  East,  38).]  If  it  be  established  that  the  goods  themselves  are  intrusted  to 
the  factor,  he  has  cleai'ly  the  right  to  pledge  the  documents  which  represent  them. 
And  where  the  factor  becomes  entitled  to  the  documents  which  represent  the  goods, 
and  it  becomes  his  duty  to  create  those  documents,  it  cannot  be  said  that  he  is  not 
intrusted  with  the  documents  themselves  when  he  obtains  them.  So  here,  Warwick 
&  Clagett  must  be  considered  as  intrusted  with  the  dock-warrants,  which  they  were 
entitled  and  indeed  bound  to  call  into  existence,  for  the  very  purpose  of  dealing  with 
the  goods  in  the  manner  directed  by  their  principal.  They  were  at  least  entitled  to 
pledge  the  goods  to  the  amount  which  they  had  advanced  for  freight  and  other 
charges,  for  which  it  is  perfectly  clear  they  had  a  lien ;  and  they  had  therefore  a  legal 
right  to  a  dock-warrant  in  respect  of  their  lien  on  the  goods. 

The  document  and  the  creation  of  it  being,  therefore,  lawful,  the  secret  intention 
of  the  factor  to  abuse  that  legal  right  cannot,  as  to  a  third  party,  render  his  creation 
of  that  document  unlawful. 

Jervis,  Crompton,  and  Waddington,  for  the  defendants  in  error,  were  not  called 
upon  to  address  the  House. 

The  Lord  Chancellor.  We  have  advised  with  the  learned  Judges  upon  this 
subject,  and  do  not  think  it  necessary  to  hear  the  counsel  on  the  part  of  the  defendants 
in  error.  Their  Lordships  are  now,  I  believe,  prepared  to  favour  us  with  their  view 
of  the  case.  The  question  to  be  [670]  submitted  to  the  Judges  is  in  these  terms : — 
"  A.,  residing  abroad,  being  the  owner  of  goods,  consigned  them  by  a  bill  of  lading, 
making  them  deliverable  in  London  to  the  consignee  or  his  assigns,  and  having 
indorsed  the  bill  of  lading  in  blank,  transmitted  it  to  his  factor,  with  instructions  to 
receive  and  sell  the  goods.  The  factor  receives  the  goods,  enters  them  in  his  own 
name  at  the  Custom-house,  and  obtains,  without  the  privity  or  express  consent  of  the 
owner,  (by  reason  of  the  goods  being  entered  in  his  own  name  at  the  Custom-house), 
a  dock-warrant  in  his  own  name,  it  being  the  usage  at  the  docks  to  give  such  document 
to  the  person  in  whose  name  they  are  entered,  and  pledges  such  dock-warrant  for 
advances  beyond  the  chai'ges  for  which  the  factor  has  a  lien.  Is  it  a  consequence  of 
law,  under  these  circumstances,  that  the  factor  was  intrusted  with  the  dock-warrant, 
within  the  meaning  of  the  act  of  Parliament,  6  Geo.  4,  c.  94,  s.  2*?" 

TiNDAL,  C.  J.,  delivered  the  opinion  of  the  Judges.  I  am  requested  by  my 
Brethren  to  state  our  opinion  upon  the  question  now  put  by  your  Lordships  to  be, 
that,  under  the  circumstances  supposed  by  that  question,  it  is  not  a  consequence  of 
law  that  the  factor  was  intrusted  with  the  dock-warrant,  within  the  meaning  of  the 
act  of  Parliament,  6  Geo.  4,  c.  94,  s.  2  ;  for  we  consider  the  proper  interpretation  of 
that  section  to  require,  that  there  should  be  not  only  a  possession  bj'  the  factor  of  the 
document  upon  which  the  advance  is  made,  but  an  actual  intrusting  of  him  with  such 
document  by  the  owner  of  the  goods,  or  a  possession  under  such  circumstances  as  that 
an  actual  intrusting  may  be  inferred  therefrom.  We  think  the  act  intended,  that, 
where  the  owner  of  the  goods  did  not  deliver  or  cause  to  be  delivered  to  the  factor 
the  document  in  question,  but,  on  the  contrary,  the  factor  obtained  it  for  himself,  it 
should  appear  that  he  obtained  the  possession  of  it  under  circumstances  which  shew 
the  owner  of  the  [671]  goods  intended  him  to  have  such  possession,  or  that  it  should 
appear  that  the  owner  had  the  opportunity,  if  he  had  thought  proper  to  exercise  it, 
of  giving  notice  to  the  world  upon  the  face  of  the  document,  or  otherwise,  that  he 
did  intend  to  allow  it  to  be  parted  with  in  any  other  manner  than  for  his  own  use.  The 
statute  enables  the  factor  to  pledge  the  goods  to  the  extent  of  his  own  lien  or  interest, 


14M.  &W.672.  HATFIELD   r.  PHILLIPS  645 

but  he  cannot  give  a  greater  interest  than  he  has  himself,  except  liy  the  production 
of  a  (locunient,  and  he  cannot  do  that  unless  he  is  intrusted  with  that  document  by 
the  owner.  The  circumstances  supposed  by  your  Lordships'  question  appear  to  us  to 
furnish  no  other  conclusion,  than  that  the  owner  of  the  goods,  by  transmitting  the 
bill  of  lading  indorsed  in  blank  to  the  factor,  enabled  him  in  the  usual  course  to  obtain 
the  possession  of  the  goods  ;  but  they  furnish  no  conclusion  of  law  in  determining  the 
question  whether  the  factor  was  intrusted  with  the  dock-warrant,  which  he  obtained 
by  means  of  having  procured  the  goods  to  be  warehoused  in  his  own  name. 

The  Lord  Chancelloii.  I  entirely  agree  with  the  opinion  which  has  been  so 
well  expressed  l>y  the  learned  Lord  Chief  Justice.  Messrs.  Warwick  &  Clagett  were 
the  consignees  of  the  goods  ;  they  were  intrusted  with  the  bill  of  lading,  and,  as 
intrusted  with  the  bill  of  lading,  they  were  also  intrusted  with  the  possession  of  the 
goods,  and  had  all  the  rights  incident  to  that  possession,  the  right  to  pledge  the 
goods  to  the  extent  of  any  lien  they  had  upon  them  being  one.  The  Legislature  has 
drawn  a  distinction  between  persons  intrusted  with  the  possession  of  goods,  and 
persons  intrusted  with  those  documents  which  are  mentioned  in  the  act, — documents 
which,  among  merchants,  are  considered  as  evidence  of  title,  and  pass  by  indorsement 
from  one  person  to  another.  The  Legislature  intended  to  draw  a  distinction  between 
the  two ;  and  if  we  were  to  hold  that  a  person  intrusted  with  the  possession  of  goods, 
or  with  the  bill  of  [672]  lading  which  enabled  him  to  get  possession  of  them,  was,  as 
a  matter  of  course,  to  be  considered  as  intrusted  with  the  dock-warrant  or  other 
instrument  mentioned  in  the  act  of  Parliament,  there  would  be  an  end  of  this  dis- 
tinction. I  therefore  think  that  the  opinion  of  the  learned  Judges  is  correct,  viz.  that 
the  party  intrusted  with  the  bill  of  lading  for  the  purpose  of  sale  is  not,  in  conse- 
(juence  of  being  so  intrusted,  to  be  considered  as  intrusted  with  the  dock-warrant, 
notwithstanding  that  his  possession  of  the  bill  of  lading,  and  of  the  goods  under  it, 
enables  him  to  obtain  the  dock-warrant.  I  am  therefoi'e  of  opinion,  that  the  summing 
up  of  the  learned  Judge  in  this  respect  was  correct,  and  that  the  exceptions  caimot 
be  maintained  ;  and  I  propose  that  your  Lordships'  judgment  shall  be  given  for  the 
defendants  in  error. 

Lord  BRorGn.4M.  My  Lords,  that  is  the  opinion  which  I  entirely,  throughout 
the  arguments,  both  now  and  upon  the  former  occasion,  arrived  at  in  considering  this 
case.  We  heard  part  of  the  arguments  in  the  absence  of  my  noble  and  learned  friend 
on  the  woolsack,  and  we  thought  there  was  a  disposition,  and  in  fact  a  necessity,  on 
the  part  of  the  plaintifr  in  error,  to  contest  the  opinion  of  almost  all  the  learned 
Judges  who  had  given  their  opinions  upon  the  subject,  and  that  it  was  necessary, 
therefore,  to  hear  it  argued  over  again,  and  that  we  should  delay  the  further  con- 
sideration of  the  question,  and  have  it  argued  in  the  presence  of  the  learned  Judges. 
I  have  come  to  no  dili'ei'cnt  opinion  now  from  that  which  I  entertained  formerly  ;  in 
fact,  the  reasons  given  1)y  my  noble  and  leai'ned  friend,  following  the  opinion  of  the 
learned  Judges,  so  succinctly  stated  by  the  Lord  Chief  Justice  of  the  Common  I'leas, 
appear  to  be  perfectly  satisfactory,  and  to  take  the  proper  distinction.  I  am  therefore 
of  opinion,  with  my  noble  and  learned  fi'iend,  that  your  Lordships  would  do  well  to 
give  judgment  for  the  defendants  in  error. 
Judgment  athrmed. 

[673]    Memoranda. 

Sir  William  Webb  FoUutt,  her  Majesty's  Attorney-General,  died  in  Trinity 
Vacation  (Saturday,  June  28). 

Sir  Frederick  Thesiger,  her  Majesty's  Solicitor-General,  succeeded  to  the  oflBcc  of 
Attorney-General ;  and 

Fitzroy  Kelly,  Esq.,  one  of  her  Majesty's  Counsel,  was  appointed  her  Majesty's 
Solicitor-General,  and  subsequently  received  tlie  honour  of  Knighthood. 

In  this  V^acation,  Mr.  Serjt.  Shoe  received  a  patent  of  precedence,  entitling  him  to 
rank  next  after  William  Page  Wood,  Esq.,  Q.  C.  :  Montagu  Chambers,  of  jjincoln's 
Inn,  Esq.,  was  appointed  one  of  her  Majesty's  Counsel,  to  rank  next  after  Mr.  Serjt. 
Shee ;  and  Robert  Allen,  of  Gray's  Inn,  Esq.,  was  called  to  the  decree  of  the  coif,  and 
gave  rings  with  the  motto  "  Ilic,  per  tot  casus." 
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[674]    Eeports   of   Cases  Argued   and   Determined   in   the  Court.s  of 
Exchequer  and  Exchequer  Chamber,  Michaelmas  Term,  9  Victoria. 

Lockhart  v.  Barnard.  Nov.  3,  1845. — A  hand-bill  relating  to  a  stolen  parcel 
offered  a  reward  of  £100  to  "whoever  should  give  such  information  as  should 
lead  to  the  early  apprehension  of  the  guilty  parties  :" — Held,  that  the  information 
must  be  given,  not  in  mere  conversation,  but  with  a  view  to  its  being  acted  on, 
either  to  the  person  offering  the  leward  or  to  his  agent,  or  to  some  person  having 
authority  by  law  to  apprehend  the  criminal.  And  where  the  communication  was 
first  made  by  the  plaintiff  to  C.  in  conversation,  but  the  information  was  after- 
wards communicated  to  a  constable  jointly  by  the  plaintiff  and  C,  it  was  held 
that  they  both  ought  to  have  joined  in  the  action. 

[S.  C.  15  L.  J.  Ex.  1 ;  9  Jur.  929.] 

Assumpsit.  The  declaration  stated,  that  heretofore,  to  wit,  on  &c.,  the  defendant 
caused  to  be  printed  and  published  a  certain  advertisement,  stating  that  a  certain 
parcel,  directed  to  Messrs.  Sir  Charles  Price  &  Co.,  bankers,  King  William  Sti'eot, 
London,  containing  certain  bank  notes,  together  with  sundry  bills  of  exchange,  specially 
indorsed,  payable  to  the  order  of  the  said  Sir  Charles  Price  &  Co.,  had  been  lost  or 
stolen  in  London  on  the  afternoon  of  Monday  the  25th  then  instant ;  and  the 
defendant  did  thereby  promise,  that  whoever  would  give  such  information  as  might 
lead  to  the  immediate  recovery  of  the  above  parcel  if  lost,  or  to  the  early  apprehension 
of  the  guilty  parties  if  stolen,  should  receive  a  reward  of  £100.  And  the  plaintiff 
saith,  that  the  .said  [675]  parcel  was  stolen,  and  that  he,  confiding  in  the  said  promise 
of  the  defendant,  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on 
&c.,  did  give  such  information  as  did  then  lead  to  the  early  apprehension  of  the  guilty 
party,  to  wit,  one  J.  Richards,  who  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  tried  and  convicted  as  such  guilty  party  as  aforesaid,  whereof  the  defendant 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  year  last 
aforesaid,  had  notice ;  whereby  and  by  reason  of  the  premises,  the  defendant  became 
and  was  liable  to  pay  the  said  sum  of  £100  to  the  plaintiff,  when  he  the  defendant 
should  be  thereunto  requested.  Breach,  the  non-payment  of  the  said  sum  of  £100,  or 
any  part  thereof. 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly,  that  the  plaintiff  did  not 
give  such  information  as  did  lead  to  the  early  apprehension  of  the  said  J.  R  in  the 
declaration  named,  modo  et  forma  ;  thirdly,  that  J.  R.  was  not  the  only  guilty  party, 
modo  et  forma. 

At  the  trial,  before  Alderson,  B.,  at  the  last  assizes  for  the  county  of  Bedford,  it 
appeared  that  this  action  was  brought  to  recover  a  reward  offered  by  the  defendant 
for  the  recovery  of  a  lost  parcel,  containing  bank  notes  and  bills  of  exchange,  sent 
from  Bedford  to  London  by  coach.  A  hand-bill  was  admitted  and  read,  which,  so  far 
as  it  related  to  this  case,  was  as  follows  : — "  £100  Reward.  Lost  or  stolen,  in  London, 
on  the  afternoon  of  Monday  the  25th  inst.,  a  parcel  directed  to  Messrs.  Sir  Charles 
Price  &  Co.,  bankers.  King  William  Street,  London,  containing  the  following  bank 
notes,  together  with  sundry  bills  of  exchange,  specially  indorsed  payable  to  the  order 
of  Messrs.  Sir  Charles  Piice  &  Co.,  payment  of  all  which  has  been  stopped."  [Here 
followed  a  list  of  the  notes.]  "Whoever  will  give  such  imformation  as  will  lead  to 
the  immediate  recovery  of  the  above  parcel,  with  its  contents  safe,  if  lost,  or  the  early 
apprehension  of  the  guilty  parties  if  stolen,  shall  receive  the  above  reward.  Measures 
are  [676]  taken  for  discovery,  if  the  above  notes  or  bills  are  attempted  to  be  fraudu- 
lently circulated.  27th  September,  1843."  It  was  proved,  that  Richards,  who 
was  afterwards  con\'icted  of  the  felony,  came  on  the  22nd  of  May,  1844,  to  the 
plaintiff's  shop,  and,  in  payment  for  three  pairs  of  stockings,  tendered  a  £10  bank 
note.  The  plaintiff  desired  him  to  write  his  name  on  the  note,  and  afterwards  gave 
him  the  change  for  it.  After  making  inquiries  as  to  the  address  which  Richards  had 
written  on  the  note,  the  plaintiff  suspected  it  to  be  a  forgery,  and  communicated  his 
suspicions  to  a  person  named  Cheshire,  who  thereupon  informed  the  plaintiff  that 
Richards  had  also  passed  notes  to  himself  and  others.  Having  afterwards  heard  of 
the  robbery,  the  plaintiff  and  Cheshire  related  the  .above  circumstances  to  several  of 
their  neighbours,  and  in  the  course  of  conversation,  the  plaintiff  proposed  to  go  for  a 
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constable  ;  but  a  groom  named  Robinson,  who  was  present,  said  he  had  better  go,  and 
accordingly  went  and  brought  back  the  constable,  who,  upon  the  information  he 
received,  was  enabled  to  find  out  and  apprehend  Richards.  The  plaintiff"  was  the  only 
person  who  could  identify  him  as  having  had  any  part  of  the  stolen  property  in  his 
possession.  Richards  was  afterwards  convicted  and  transported.  Two  objections 
were  made  on  behalf  of  the  defendant :  first,  that  the  communication  made  by  the 
plaiiitit}'  to  Cheshire  was  not  such  information  as  entitled  the  plaintifl  to  recover, 
it  not  having  been  made  either  to  the  party  offering  the  I'eward  or  an\'  agent  of  his, 
or  to  any  person  authorized  by  law  to  apprehend  the  criminal  ;  secondly,  that  the 
information  to  the  constable,  being  made  jointly  by  the  plaintiff  and  Cheshire,  was 
not  such  information  by  the  plaintifJ'  alone  as  led  to  the  apprehension  of  J.  R.,  and 
that  Cheshire  should  have  been  joined  in  the  action  as  a  co-plaintiff.  On  the  first 
issue,  the  learned  Judge  directed  the  jury  to  find  for  the  plaintiff,  which  they  accord- 
ingly did  ;  on  the  second,  he  desired  them  to  consider,  whether,  in  their  opinion,  the 
plaintiff  communicated  his  information  to  the  constable  in  [677]  the  first  instance ; 
and  if  they  thought  he  had  not,  then  whether  the  communication  to  Cheshire  was 
made  with  a  view  to  its  being  communicated  by  him  to  the  constable,  or  whether  it 
was  not  made  to  him  merely  with  a  view  to  further  inquiry,  and  that  both  afterwards 
gave  joint  information  to  the  constable.  The  jury  found,  that  the  information  given 
to  the  con.stable  by  Robinson,  and  which  led  to  the  apprehension  of  the  criminal,  was 
the  joint  information  of  the  plaintiff"  and  Cheshire.  The  second  issue  was  thereupon 
entered  for  the  defendant,  leave  being  reserved  to  the  plaintiff  to  move  to  enter  a 
verdict  for  himself,  if  the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
succeed  upon  the  finding  of  the  jury. 

Byles,  Serjt.,  now  moved  accordingly.  First,  the  information  given  by  the  plaintiff 
to  Cheshire  in  the  first  instance,  and  which  led  to  the  apprehension  of  the  felon,  was 
sufficient  information  within  the  meaning  of  this  advertisement.  It  is  sufficient  if  the 
information  be  given  to  the  defendant  or  to  his  agent,  or  to  a  peace  officer,  or  to  any 
other  person,  provided  it  actually  leads  to  the  apprehension  of  the  offender.  The  case 
of  Lancaster  v.  JVahh  (4  M.  &  W.  16}  is  the  leading  case  upon  this  subject.  There  it 
was  held,  that  the  only  person  entitled  to  the  reward  was  he  who  first  gave  informa- 
tion by  which  the  stolen  notes  were  traced  to  the  robbers,  so  as  to  ensure  their  con- 
viction, and  that  it  was  not  necessary  that  such  information  should  be  communicated 
to  the  party  robbed,  but  it  was  sufficient  if  it  was  given  to  a  person  authorized  to 
receive  it,  and  to  act  upon  it  in  the  apprehension  of  the  offenders,  as  to  a  constable. 
The  principle  of  that  case  is  applicable  to  the  present ;  for,  where  a  felony  has  been 
committed,  private  individuals  are  justified  in  apprehending  the  criminals  in  order  to 
bring  them  to  justice,  and  the  law  requires  that  they  should  do  so.  There  is  nothing 
[678]  there  to  shew  that  information  given  with  a  view  to  the  apprehension  of  the 
guilt}'  party,  though  to  a  third  person,  is  not  sufficient.  In  this  case,  the  person  who 
first  gave  the  information  in  conscqucTice  of  which  the  felon  was  brought  to  justice 
is  entitled  to  the  rewaid,  and  that  was  the  plaintiff.  If  it  were  otherwise,  the  real 
informer  might  be  deprived  of  his  reward  by  any  person  to  whom  he  accidentally 
mentioned  his  information  going  to  the  advertiser  and  giving  the  information  in  his 
own  name.  [Parke,  B.  You  say  it  is  sufficient  if  a  person  tells  the  matter  to  another, 
and  he  gives  the  information  to  a  constable.]  Yes,  if  he  does  it,  not  in  idle  conversa- 
tion, but  with  a  view  to  the  apprehension  of  the  felon.  It  was  held  in  U'iUiaim  v. 
C'arwardiiic  (4  B.  &  Ad.  621  ;  1  Nev.  &  M.  418)  that  it  made  no  difference  that  the 
plaintiff  was  led  to  inform,  not  by  the  proffered  reward,  but  by  other  motives  i  and 
so  it  can  make  no  difference  that  the  plaintiff  had  not  at  the  time  any  suspicion  of 
the  robbery.  Then,  secondly,  the  nonjoinder  of  Cheshire  is  immaterial.  There  was 
not  the  least  evidence  that  the  plaintitl"  knew  what  Cheshire  had  done;  and  it  was 
not  contended,  at  the  trial,  that  the  plaintiffs  communication  to  Cheshire  would  not 
have  been  sufficient  to  cause  the  apprehension  of  the  felon. 

Pollock,  C.  B.  I  am  of  opinion  that  the  direction  of  my  Brother  Alderson  was 
correct,  and  I  think  the  juiy  have  come  to  a  proper  verdict  on  the  second  issue.  The 
question  is,  what  is  the  meaning  of  the  expression  "such  information  as  may  lead  to 
the  early  apprehension  of  the  guilty  party."  In  the  case  of  Lannisler  v.  IVaJsh,  the 
words  were,  "  information  by  which  the  same  may  be  traced  ; "  and  it  was  there  decided, 
that  a  communication  to  a  constable,  whose  duty  it  is  to  search  for  the  offender,  was 
within  the  terms  of  the  hand-bill.     I  do  not  mean  to  say  that  there  might  not  bo 
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circumstances  under  which  [679]  the  doctrine  of  that  case  might  be  properly  extended 
to  other  persons  than  constables ;  but  I  think,  in  this  case,  it  ought  not  to  be  so 
extended.  Here  the  plaintiff  communicates  certain  information  to  Cheshire,  who,  in 
return  makes  a  communication  to  him  ;  and  then,  deeming  their  joint  knowledge 
sufficiently  important  to  call  for  further  inquiry,  they  jointly  communicate  it  to 
Kobinson  and  others,  and  he,  as  the  agent  of  both,  communicates  it  to  a  constable. 
I  therefore  think,  that  the  finding  of  the  jury,  that  the  information  which  led  to  the 
detection  of  the  felon  was  given,  not  by  Lockhart  alone,  but  by  him  jointly  with 
Cheshire,  ami  the  entry  of  the  verdict  upon  that  finding,  were  perfectly  right,  and 
that  no  rule  ought  to  be  granted. 

Parke,  B.  I  am  of  the  same  opinion.  According  to  the  true  construction  of  this 
advertisement,  the  information  must  be  given,  with  a  view  to  its  being  acted  on,  either 
to  the  person  ofJ'eiing  the  reward,  or  his  agent,  or  some  person  having  authority  by 
law  to  apprehend  the  criminal  ;  and  therefore  I  think  my  Brother  Alderson  was  correct 
in  leaving  to  the  jury  the  nature  of  the  first  |eommunication  from  the  plaintiff  to 
Cheshire,  viz.  whether  it  was  made  with  a  view  to  its  being  acted  on,  or  merely  iu 
the  course  of  conversation,  and  afterwards  communicated,  through  Robinson,  to  the 
constable  by  both  of  them.  Then,  assuming  that  the  information  was  communicated 
to  the  constable  jointly  by  the  plaintifi'  and  Cheshire,  ought  they  not  both  to  have 
joined  in  the  action"?  I  think  they  ought,  seeing  there  is  but  one  reward  offered  for 
certain  information,  and  that  both  of  them  concurred  in  giving  it.  The  second  issue 
was,  therefore,  rightly  found  for  the  defendant;  and,  indeed,  the  jury  would  have 
been  justified  in  finding  for  the  defendant  on  non  assumpsit ;  but,  there  being  no 
motion  before  us  as  to  that  issue,  it  is  unnecessary  to  give  any  opinion  on  it. 

[680]  Alderson,  B.  I  have  no  doubt  I  was  wrong  in  directing  the  jury  to  find 
for  the  plaintiff  on  non  assumpsit. 

EoLFE,  B.,  concurred. 

Kule  refused. 

Cock  v.  Gent  and  Others.  Nov.  3,  1845. — Where  a  cause  was  referred  by  a 
Judge's  order,  which  gave  no  express  power  to  direct  a  verdict  to  be  entered, 
but  the  arbitrators  awarded  a  verdict  to  be  entered  with  damages  and  costs,  the 
Court  discharged  a  rule  which  had  been  obtained  to  enforce  the  award  by  attach- 
ment, leaving  the  plaintiff  to  pursue  his  remedy  by  action. 

[S.  C.  3  D.  &  L.  271  ;  15  L.  J.  Ex.  33.] 

A  rule  had  been  obtained  by  the  plaintit)',  calling  upon  the  defendants  to  shew 
cause  why  an  attachment  should  not  issue  against  them  for  non-payment  of  381.  15s. 
pursuant  to  the  award,  rule  of  Court,  and  Master's  allocatur.     Against  that  rule 

Wordsworth  now  shewed  cause.  This  case  has  already  been  before  this  Court  on 
a  motion  to  set  aside  the  award  (13  M.  &  W.  36-t),  on  the  ground  that  the  arbitrators 
had  ordered  a  verdict  to  be  entered,  when  no  express  power  had  been  given  them 
to  do  so.  Jackson  v.  Clarke  (M'Clell.  &  Y.  200)  and  Donlan  v.  Breit  (2  Ad.  &  Ell. 
344)  were  then  cited,  but  Parke,  B.,  said  that  those  cases  only  shewed  "  that  an 
attachment  will  not  be  issued  in  such  a  case."  And,  after  saying  that  the  Court  ought 
not  to  set  aside  the  award  unless  they  were  clear  that  it  was  void,  he  added,  "  If  the 
plaintiff  seeks  to  enforce  it  by  action  or  attachment,  the  question  may  then  be  raised, 
whether  he  is  entitled  to  do  so."  The  plaintiff  has  now  set  himself  in  motion,  and 
moves  for  an  attachment  for  non-performance  of  the  award.  If  it  be  doubtful  whether 
the  award  is  good,  the  Court  will  not  decide  that  question  on  shewing  cause  against 
a  rule  for  an  attachment,  but  will  leave  the  party  to  his  remedy  by  action  to  enforce 
the  performance  of  it.  "The  award,  however,  it  is  submitted,  is  clearly  bad  for  direct- 
ing a  verdict  to  be  entered,  without  any  express  [681]  power  having  been  given  for 
that  purpose.  The  Court  will  therefore  not  enforce  it  by  attachment.  The  Court 
then  called  on 

Petersdojff  to  support  the  rule.  This  application  was  made  to  give  effect  to  a 
distinct  part  of  the  award  from  that  which  orders  the  verdict  to  be  entered.  The 
awai'd  orders  the  defendants  to  pay  the  costs,  and  the  plaintiff  is  now  seeking  to  give 
effect  to  that  part  of  it,  which  is  altogether  distinct  from  the  direction  to  enter  the 
verdict.     [Alderson,  B.     The  award  must  be  final  as  to  all  matters  referred.     Here 
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there  are  two,  the  cause  and  the  costs.  If  the  arbitrators  have  awarded  onl}'  as  to 
the  costs,  then  it  would  not  be  final,  as  the  award  would  not  have  determined  the 
action.  Pollock,  C.  B.  If  j'ou  are  obliged  to  resort  to  an  action  to  enforce  one  part 
of  it,  why  should  j'ou  not  bring  it  for  both  1  Alderson,  B.  If  that  action  is  deter- 
mined against  you,  then  it  will  shew  that  there  ought  to  be  no  attachment.  Parke,  B. 
The  arbitrators  had  power  to  decide  upon  the  action  and  the  costs  of  the  action,  and 
they  do  not  decide  the  action.  In  Hawhjard  v.  Grccnwood,{a)  where  the  arbiti'ator, 
having  no  power  to  do  so,  ordered  a  verdict  to  be  entered,  it  was  held  that  the  award 
was  bad  for  excess  of  authority,  and  that  that  portion  of  it  would  not  be  rejected  as 
redundant.  Coleridge,  J.,  there  says,  "  The  rule  as  to  striking  out  parts  as  surplusage 
applies  only  where  the  remainder  would  not  be  inconsistent  with  the  whole  award  if 
that  part  were  not  struck  out."] 

Pollock,  C.  B.  In  Jackson  v.  Clarke  the  arbitrator  awarded  as  follows : — "  I 
award  and  direct  that  a  verdict  in  this  cause  be  finally  entered  for  the  said  plaintiffs, 
with  [682]  2841.  12s.  damages."  And  it  was  expressly  decided,  that  the  award, 
being  comprised  in  one  sentence,  from  which  the  clause  containing  the  excess  of 
authority  could  not  be  struck  out  without  leaving  the  remainder  a  mere  caput 
mortuum,  could  not  be  divided.  And  in  Donlan  v.  Brdt,  it  was  decided  that  an  award 
of  the  entry  of  a  verdict  with  damages  was  not  tantamount  to  awarding  a  sum  of 
money.     I  am  of  opinion  that  this  rule  ought  to  be  discharged. 

Parke,  B.,  and  Alderson,  B.,  concurred. 

Rule  discharged,  with  costs. 

Doe  D.  Hull  *■.  Wood.  Nov.  5,  1845. — W.  H.,  being  tenant  from  year  to  year  to 
Lady  H.,  died,  leaving  his  widow  in  possession.  J.  H.  some  time  afterwards 
took  out  administration  to  the  deceased  ;  but  the  widow  continued  in  possession, 
paving  rent  to  Lady  H.,  with  the  knowledge  of  J.  H.,  who  never  oljjected  to 
such  payment,  or  made  any  demand  of  rent : — Held,  first,  that  there  was  no 
evidence  of  a  surrender  by  operation  of  law,  so  as  to  create  the  relation  of  land- 
lord and  tenant  between  Lady  H.  and  the  widow ;  secondly,  that  there  were  no 
circumstances  from  which  a  tenancy  from  year  to  year  to  the  administrator  could 
be  presumed. 

[S.  C.  15  L.  J.  Ex.  41  ;  9  Jur.  1060.] 

Ejectment  upon  a  demise  by  one  John  Hull,  dated  the  26th  of  February,  1845. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  hist  Surrey  Assizes,  it  appeared  that  the 
premises  in  question  were  formerly  occupied  by  one  William  Hull,  as  tenant  to  Lady 
Hotham,  under  a  lease  which  terminated  in  the  year  1831  ;  but  he  continued  in 
possession,  paying  rent  to  Lady  Hotham,  until  his  decease  in  August,  1842.  His 
widow  had  since  remained  in  possession,  paying  rent  to  Lady  Hotham  up  to  Christmas 
last.  Letteis  of  administration  were  granted  to  the  lessor  of  the  plaintift",  who  was 
the  father  of  William  Hull,  on  the  15th  of  March,  1844;  but  he  never  received  or 
demanded  any  rent  for  the  premises.  In  October,  1844,  the  deceased's  widow  married 
Henry  Wood,  the  defendant,  who  had  paid  rent  to  Lady  Hotham  since  his  marriage. 
The  demise  was  laid  on  the  26th  of  February,  [683]  1845,  two  days  after  a  demand 
of  possession  had  been  made.  It  was  proved  that  the  plaintiff  knew  the  rent  was 
\\a.\A  to  Lady  Hotham,  and  that  he  had  never  made  any  objection  to  such  payment, 
or  required  it  to  be  paid  to  himself. 

It  was  contended  for  the  defendant,  at  the  trial,  that  the  lessor  of  the  plaintiff 
had  not  made  out  any  title :  first,  because  the  evidence  shewed  that,  at  the  time  of 
the  demise,  there  was  no  term  in  existence,  and  nothing  to  shew  that  the  lessor  of  the 
plaintiff  had  any  interest  in  the  premises ;  secondly,  that  if  the  facts  established  any 
tenancy  at  all,  it  was  a  tenancj'  to  Lady  Hotham  ;  or,  even  assuming  that  they 
shewed  a  tenancy  to  the  administrator,  it  was  a  tenancy  from  year  to  year,  and  a  six 
months'  notice  to  quit  was  necessary.  The  learned  Judge  directed  the  jury  to  find 
for  the  plaintiff,  but  gave  leave  to  the  defendant  to  move  to  enter  a  nonsuit  on  the 
above  points. 

(o)  14  Law  J.  Rep.,  N.  S.,  Q.  B.,  236;  S.  C,  nom.  Ilawb/nrd  v.  Slocks,  2  Dowl. 
&  L.  936. 

Ex.  Div.  LX.— 21* 
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Montagu  Chambers  now  moved  accoidingly.  The  widow  of  William  Hull  having 
continued  in  possession,  and  paid  the  rent  to  Lady  Hothaiu,  with  the  privity  of  John 
Hull,  the  administrator,  it  must  be  inferred  that  she  became  tenant  to  Lady  Hotham 
with  his  consent,  and  that  tenancy  must  be  assumed  to  be  a  tenancy  from  year  to 
year.  If  that  be  so,  then  the  lessor  of  the  plaintift',  the  administratoi',  ceased  to  have 
any  interest  in  the  premises,  and  had  therefore  no  title  to  sue.  [Parke,  B.  The 
tenancy  from  year  to  year,  which  belonged  to  AYilliam,  passed  to  John  as  adminis- 
trator;  and  that  tenancy  was  never  determined,  either  by  surrender  or  otherwise.] 
The  circumstances  are  such  from  which  a  surrender  by  operation  of  law  may  be 
implied:  Thomas  v.  Cook  (2  B.  &  Aid.  119).  The  possession  was  lawful,  and  the 
administrator  never  demanded  the  rent;  and,  at  the  time  that  the  letters  of  adminis- 
tration were  taken  [684]  out,  a  two  years'  tenancy  by  the  widow  had  existed. 
[Rolfe,  B.  It  cannot  be  contended  that  the  administrator  loses  his  right,  because 
he  does  not  take  out  administration  for  eighteen  mouths  or  two  years.]  The  facts 
are  sufficient  to  imply  a  surrender  in  law.  [Parke,  B.  I  think  not.]  Then,  secondly, 
assuming  that  there  was  no  such  surrender,  and  that  the  relation  of  landlord  and 
tenant  between  Lady  Hotham  and  the  widow  did  not  exist,  the  payment  of  rent  to 
Lady  Hotham,  with  the  consent  of  the  administrator,  was  virtually  a  payment  to  him, 
and  might  create  a  tenancy  from  year  to  year  to  him.  [Parke,  6.  If  it  amounts  to 
anything,  it  is  that  of  a  mere  agreement  that  she  shall  pay  the  I'ent  to  Lady  Hotham  ; 
but  that  does  not  create  any  tenancy  to  him.  Here  the  plaintiff  proved  a  clear  prima 
facie  case,  as  there  was  a  tenancy  from  year  to  year,  which  passed  to  the  administrator. 
Then  you  say  there  was  evidence  of  something  which,  according  to  'Thomas  v.  Cook, 
amounts  to  a  surrender.  If  it  had  been  shewn  that  Lady  Hotham  had  accepted  the 
widow  as  tenant,  and  the  administrator  had  assented  to  it,  then  the  case  would  have 
been  brought  within  the  decision  in  'Thomas  v.  Cook.]  The  administrator's  having  a 
full  knowledge  that  the  widow  was  in  possession  and  paying  rent  to  Lady  Hotham, 
virtually  amounts  to  an  assent  to  her  doing  so,  so  as  to  make  her  tenant  to  him. 
There  ought  therefore  to  have  been  a  six  months'  notice  to  quit,  to  entitle  the  plaintiff 
to  recover:  Bight  d.  Flouvr  v.  Darby  (1  T.  K.  159).  [Parke,  B.  That  case  was  cited 
in  Richardson  v.  Langridge  (4  Taunt.  128),  and  commented  upon  by  the  Judges,  and 
particularly  by  Chambre,  J.,  who  "  denied  the  proposition,  that,  at  this  day,  there  is 
no  such  thing  as  a  tenancy  at  will ;  the  taking  of  the  dung  by  the  landlord  gave  the 
tenant  no  interest  in  the  premises.  Surely  the  distinction  has  been  a  thousand  times 
taken ;  a  mere  general  letting  is  a  letting  at  will :  if  [685]  the  lessor  accepts  yearly 
rent,  or  rent  measured  by  any  aliquot  part  of  a  year,  the  Courts  have  said  that  is 
evidence  of  a  taking  for  a  year."]  Here  a  quarterly  rent  was  paid.  [Parke,  B.  Not 
by  the  widow  to  the  lessor  of  the  plaintiff.] 

Pollock,  C.  B.  I  am  of  opinion  that  no  rule  ought  to  be  granted  in  this  case. 
This  is  an  ejectment  brought  by  the  administrator  of  William  Hull  against  John 
Wood ;  and  it  has  been  contended,  that,  from  the  circumstances  of  the  case,  it  must 
be  presumed  that  the  defendant  was  tenant  from  year  to  year  under  the  administrator, 
or  that  the  facts  proved  amount  to  a  surrender  or  an  assignment,  and  that  he  became 
tenant  to  Lady  Hotham.  The  facts  of  the  case  appear  to  be,  that  William  Hull,  who 
was  tenant  from  year  to  year,  died  in  August,  1842  ;  that  his  widow  continued  in 
possession  of  the  premise.?,  and  might,  if  she  had  thought  proper,  have  taken  out 
administration  to  her  husliand,  in  which  case  the  term  from  year  to  year  would  have 
vested  in  her.  She,  however,  remained  in  po.ssession  without  taking  out  administra- 
tion, and  continued  to  occupy  the  premises,  paying  rent  to  Lady  Hotham,  (who,  no 
doubt,  had  a  right  to  go  on  the  premises  and  demand  rent  of  any  person  she  found  in 
possession) ;  and,  having  married  the  defendant,  it  afterwards  appears  that,  on  the 
15th  of  March,  1844,  John  Hull  took  out  administration  to  the  deceased.  At  that 
time  it  seems  quite  clear  that  he  had  a  right  to  demand  possession  of  the  premises. 
The  term  might  be  a  valuable  one  or  it  might  not ;  but  the  principles  of  law  are  the 
same  in  the  one  case  as  in  the  other.  It  is  perfectly  clear,  that,  on  taking  out  adminis- 
tration, John  Hull  might  have  recovered  possession  of  these  pi-emises  for  the  benefit 
of  creditors,  or  any  other  legal  purpose  :  the  question  then  is,  has  he  done  anything 
since  to  divest  himself  of  that  right?  He  has  done  nothing,  but  simply  permitted 
matters  to  go  on  as  before :  and  are  we  [686]  or  the  jury  to  presume  from  that  an 
agreement  for  an  under-tenancy  from  j^ear  to  year  between  the  administrator  and  the 
occupier?     How  can  we  presume  such  a  tenancy  from  the  fact  that  the  rent  was  paid, 
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not  to  the  ;ulministrator,  but  to  the  owner  of  the  property,  Lady  Hotham?  I  think 
there  is  no  foundation  for  it.  The  only  les,'itiniate  presumption  appears  to  me  to  he, 
that  the  oeeupicr,  knowing  she  had  no  title  to  the  premises,  continued  therein,  paying 
rent  to  La^ly  Ilotham,  and  liable  at  any  time  to  be  required  to  give  up  possession. 

Pakke,  B.  I  am  entirely  of  the  same  opinion.  The  lessor  of  the  plaintifl"  has 
proved  a  tenancy  from  year  to  year  in  William  Hull,  the  decease  of  William  Hull,  and 
letters  of  administration  granted  to  himself  in  March,  18 14.  The  term  (for  a  tenancy 
from  year  to  year  is  a  term)  therefore  vests  in  him  until  there  is  some  legal  determina- 
tion of  it ;  and  thus  he  has  made  out  a  good  prima  facie  case,  because  the  onus  of  shewing 
a  legal  determination  of  the  term  rests  on  the  defendant.  In  this  case  I  think  there  was 
no  evidence  that  this  tenancy  from  year  to  year  had  been  determined  by  operation  of 
law,  as  suggested,  viz.  by  surrender,  according  to  the  authority  of  Tliomas  v.  i'ooli, 
either  by  the  administrator  allowing  the  widow  to  occupy  the  premises  under  Lady 
Hotham,  or  by  a  virtual  assignment  of  them.  In  order  to  make  out  that,  it  must  bo 
shewn  that  there  was  the  relation  of  landloid  and  tenant,  with  the  assent  of  the 
administrator,  between  Lad)'  Hotham  and  the  defendant.  But  it  is  further  contended, 
that  the  widow,  if  not  tenant  to  Lady  Hotham,  was  tenant  from  year  to  year  to  the 
administrator,  and  was  entitled  to  six  months'  notice  to  quit ;  but  there  is  no  evidence 
at  all  to  shew  an  agreement  for  a  tenancy  from  year  to  year  to  the  administrator :  it 
only  amounts  to  this, — that  he  allowed  her  to  pay  the  rent  for  him  to  the  head  land- 
lord instead  of  to  himself.  We  cannot  in-[687]-fer  a  tenancy  from  year  to  year  from 
a  simple  payment  by  the  occupier.  Bichanhon  v.  Laiujiidge  correctly  lays  down  the 
l.'iw  on  this  subject,  viz.  that  a  simple  permission  to  occupy  creates  a  tenancy  at  will, 
unless  there  are  circumstances  to  shew  an  intention  to  create  a  tenancy  from  year  to 
year;  as,  for  instance,  an  agreement  to  pay  rent  by  the  quarter,  or  some  other  aliquot 
part  of  a  year.     That  was  not  so  here,  and  I  think  there  should  be  no  rule. 

Aldek.son,  B.,  and  Kolfe,  B.,  concurred. 

liule  refused. 

Doe  d.  Hutchinson  v.  The  Manchester,  Bury,  and  Rossendale  Eailway. 
Nov.  6,  1845.— A  railway  act  gave  the  company  power  to  agree  with  the  owners 
of  lands  which  they  were  empowered  to  take  for  the  purposes  of  the  railway,  for 
the  absolute  purchase  of  their  interest  therein  ;  and  provided,  that  if  any  ditt'erence 
should  arise  between  them  as  to  the  value  of  the  lands,  or  the  compensation  to 
be  made  in  respect  of  them ;  or  if  by  reason  of  absence  the  owner  should  be 
prevented  from  treating ;  or  if  he  should  fail  to  disclose  or  prove  his  title  to  the 
lands,  &e.,  the  amount  of  compensation  should  be  settled  by  a  jury,  in  the  manner 
mentioned  in  the  act.  Another  clause  provided,  that  if  the  owner  of  any  lands, 
on  tender  of  the  purchase-money  or  compensation  agreed  for  or  awarded  to  be 
paid  ill  respect  thereof,  should  refuse  to  accept  it ;  or  if  he  should  fail  to  make 
out  a  title  to  the  lands  in  respect  whereof  such  purchase-money  or  compensation 
should  be  payable,  to  the  satisfaction  of  the  company  ;  or  if  he  should  be  gone 
out  of  the  kingdom,  or  could  not  be  found,  or  should  refuse  to  convey,  it  should 
be  lawful  for  the  company  to  deposit  the  ])urchaso-moiicy  or  compensation  payable 
in  respect  of  such  lands  in  the  Bank  of  Liiglaiid,  in  the  name  of  the  Accountant- 
General,  and  thereupon  all  the  interest  in  such  lands,  in  respect  whereof  such 
purchase-money  or  compensation  should  have  been  so  deposited,  should  vest 
ab.solutely  in  the  company  i^Held,  that  this  latter  clause  applied  prospectively 
to  the  period  after  the  purchase-money  was  agreed  upon,  or  the  amount  of 
compensation  was  settled  by  the  jury ;  and  therefore  that  the  company  could 
not,  immediately  upon  the  finding  of  the  jury,  pay  the  amount  awarded  l)y  them 
into  the  Court  of  Chancery,  and  take  possession  of  the  land,  but  must  tirst  call 
upon  the  owner  to  make  out  a  title  to  their  satisfaction,  although  before  the 
assessment  by  the  jury  he  had  failed  to  disclose  or  prove  his  title. 

[S.  C.  3  liailw.  Cas.  748 ;  15  L.  J.  Ex.  208 ;  9  Jur.  949.     For  further  proceedings 

see  15  M.  &  W.  314.] 

This  was  an  action  of  ejectment,  brought  by  the  plaintill'  to  recover  from  tho 
defendants  the  possession  of  certain  pieces  of  lan<l,  which  the  plaintill'  lield  by  a  lease 
for  years  under  the  Earl  of  Derl)y,  and  which  had  been  taken  by  the  defendants  for  tho 
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purposes  of  the  railway,  under  [688]  the  153rd  section  of  their  act  of  Parliament,  8  Vict, 
c.  lx.(aj  At  the  trial,  before  Cresswell.  J.,  at  the  last  assizes  at  [689]  Liverpool,  it 
appeared  that  the  company,  having  purchased  from  Lord  Derby  the  reversion  of  the 
l;inds  in  dispute,  sent  the  plaintiff  notice,  in  July  1844,  of  their  intention  to  treat 
with  him  for  his  interest  in  them  ;  and  in  the  November  following  they  made  him  an 
offer  of  £3500,  with  notice  of  their  intention  to  summon  a  jury  to  assess  the  amount 
of  compensation  to  which  he  was  entitled.  On  the  13th  January,  1845,  (the  plaintiff 
not  having  in  the  meantime  given  the  company  any  information  as  to  his  title  or 
interest,  nor  made  any  communication  to  them),  an  inquisition  was  held  accordingly, 
and  the  jur}^  made  their  assessment,  awarding  the  plaintiff  the  sum  of  £4000.  After 
the  delivery  of  their  verdict,  the  plaintiff's  attorney  said  to  the  defendants'  agent, 
"You  shall  never  construct  your  railway,  unless  you  come  to  some  ai'rangement 
satisfactory  to  Mr.  Hutchinson."  The  company,  however,  without  afterwards  calling 
upon  the  plaintiff  to  make  out  his  title  to  the  land,  paid  the  amount  of  the  compensa- 
tion-money into  the  Court  of  Chancery,  in  the  manner  directed  by  the  statute,  and 

(a)  By  sect.  136  of  this  act,  power  was  given  to  the  company  to  agree  with  the 
owners  of  the  lands  which  they  were  authorized  by  the  act  to  enter  into  and  take  for 
the  purposes  of  the  railway,  for  the  absolute  purchase,  for  a  consideration  in  money, 
of  any  such  lands,  or  such  parts  thereof  as  they  should  think  proper,  and  of  all  sub- 
sisting leases  therein,  and  all  rent-charges  and  incumbrances  affecting  such  lauds,  and 
all  commonable  and  other  rights  to  which  such  lands  might  be  subject,  and  all  other 
estates  or  interests  in  such  lands,  of  what  kind  soever. 

Sect.  153,  for  the  purpose  of  providing  for  the  payment  and  application  in  certain 
cases  of  the  purchase-money  or  compensation  to  be  paid  in  respect  of  anj'  lands  not 
belonging  to  parties  under  disability,  enacted,  "  that,  in  the  following  cases,  that  is 
to  say,  if  the  owner  of  any  such  lands,  or  of  any  interest  therein,  on  tender  of  the 
purchase-money  or  compensation  either  agreed  or  awarded  to  be  paid,  refuse  to  accept 
the  same  ;  or  if  any  such  person  fail  to  make  out  a  title  to  the  lands  in  respect  whereof 
such  purchase-money  or  compensation  should  be  payable,  or  to  the  interest  therein 
claimed  by  him,  to  the  satisfaction  of  the  company ;  or  if  such  owner  shall  be  gone 
out  of  the  kingdom,  or  cannot  be  found,  or  be  not  known,  or  shall  refuse  to  convey  or 
release  such  lands  as  directed  by  the  company,  it  shall  be  lawful  for  the  company  to 
deposit  the  purchase-money  or  compensation  payable  in  respect  of  such  lands,  or  any 
interest  therein,  in  the  Bank  of  England,  in  the  name  and  with  the  privity  of  the 
Accountant-General  of  the  Court  of  Chancery,  to  be  placed  to  his  account  therein,  to 
the  credit  of  the  parties  interested  in  such  lands,  &c. ;  and  thereupon  all  the  interest 
in  such  lands,  in  respect  whereof  such  purchase-money  or  compensation  shall  have 
been  deposited,  shall  vest  absolutely  in  the  said  company." 

Sect.  161  requires  the  company  to  give  notice  to  the  parties  interested,  in  manner 
therein  mentioned,  of  their  intention  to  treat  for  any  lands;  and  by  sect.  162,  the 
parties  are  to  state  their  claim  within  one  month  after  such  notice. 

Sect.  169  provides,  that  if  any  difference  shall  arise,  or  if  no  agreement  can  be 
come  to  between  the  company  and  the  owner  of  any  lands,  or  of  an_y  interest  in  such 
lands,  taken  or  required  for,  or  injuriously  affected  by,  the  execution  of  the  said 
railway,  &c.,  as  to  the  value  of  such  lands  or  any  interest  therein,  or  as  to  the  com- 
pensation to  be  made  in  respect  thereof ;  or  if,  by  reason  of  absence,  any  such  owner 
be  prevented  from  treating ;  or  if  any  such  owner  fail  to  disclose  or  prove  his  title  to 
any  such  lands,  or  any  interest  therein  ;  or  if,  b}'  reason  of  any  impediment  or  disability, 
any  such  owner  be  incapable  of  making  any  agreement,  conveyance,  or  release  necessary 
for  enabling  the  company  to  take  such  lands,  or  to  proceed  in  making  the  railway  or 
works,  &c. ;  or  if  any  such  difference  arise  as  to  the  amount  of  the  damage  occasioned 
to  any  lands  by  the  temporary  occupation  thereof  in  making  the  railway,  &c.,  or 
otherwise  in  the  execution  of  the  power  given  by  the  act,  and  for  which  any  party 
may  be  entitled  to  demand  compensation  according  to  the  provisions  of  this  act,  in  all 
such  cases  the  amount  of  the  compensation  to  be  paid  by  the  company  is  to  be  settled 
by  a  jury. 

By  sect.  166,  the  company  are  to  give  notice  of  their  intention  to  summon  a  jury, 
and  to  state  in  such  notice  how  much  they  are  willing  to  give  for  the  lands. 

By  sect.  223,  parties  claiming  compensation  for  lands  held  by  leases  may  be  required 
by  the  company  to  produce  the  leases,  &c. 
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began  to  construct  their  railway  over  the  land,  upon  which  the  plaintifl  brought  this 
ejectment.  Upon  tiiese  facts,  the  learned  Judge  stated  to  the  jury,  that,  in  order  to 
entitle  the  company  to  pay  the  compensation-money  into  the  Court  of  Chancery,  and 
tiike  possession  of  the  land,  they  were  bound  to  call  upon  [690]  the  lessor  of  the 
plaintiff,  after  the  assessment  of  the  compensation,  to  make  out  his  title  to  the  land  ; 
and  therefore  that  their  possession  was  wrongful,  and  the  plaintiff'  was  entitled  to 
recover.  A  verdict  was  accordingly  taken  for  the  plaintiff,  leave  being  icserved  to  the 
defendants  to  move  to  enter  the  verdict  for  them,  if  the  Court  should  be  of  the 
contraiy  opinion. 

Baines  now  moved  accordingly.  The  defendants  have  complied  with  the 
requisitions  of  the  act  of  Parliament.  Taking  all  its  enactments  together,  it 
suHicicntly  ajjpc.ars  that  there  has  been  such  a  failure  on  the  part  of  the  plaintiff  to 
make  out  a  title  to  the  land  as  entitled  the  company  to  pay  the  compensation-money 
into  court,  and  take  possession  of  the  land.  The  Legislature  appear  to  have  intended 
to  vest  a  complete  title  in  the  railway  compaTiy,  without  any  conveyance,  where  the 
owner  of  the  land  refuses  to  state  the  nature  of  his  rights.  Here  he  refused  to 
do  so  in  the  first  instance ;  and  the  declaration  of  his  attorne}'  at  the  time  of  the 
taking  of  the  inquisition  shewed  a  determination  to  persist  in  that  refusal. 
[Aldeison,  B.  The  words  of  the  153rd  section  are:  "If  any  such  person  fail  to 
make  a  title  to  the  lands  in  respect  whereof  such  purchase-money  or  compensation 
shall  be  payable."  No  purchase-money  or  compensation  was  payable  in  respect  of 
these  lands  until  after  January,  184:5.]  It  is  sufficient  that  they  are  the  same  lands  in 
respect  of  which  the  compensation  is  afterwai-ds  awarded.  [Pollock,  C.  B.  All  the 
provisions  of  the  153rd  section  have  reference  to  the  period  after  the  purchase-money 
is  agreed  for  or  assessed  by  the  jury.  Alderson,  B.  It  is  clear  that,  if  the  plaintitf 
were  out  of  the  country  at  the  time  mentioned  in  the  164th  section,  it  would  not 
dispense  with  yotu'  calling  upon  him,  under  sect.  153,  after  the  taking  of  the 
inquisition.  That  shews  that  the  two  sections  are  to  be  construed  distinctly  and 
separately,  with  respect  to  the  different  periods  of  [691]  time.]  It  is  submitted  that 
the  latter  section  is  a  key  to  the  former,  and  shews  what  is  the  failure  of  title  meant 
in  sect.  153.  The  company  having  commenced  their  works  on  this  land,  are  in  a 
difficult  and  embarrassing  position ;  and  if  a  rule  be  granted,  it  may  lead  to  some 
arrangement  between  the  parties. 

Pollock,  C.  B.  I  am  of  opinion  that  no  rule  ought  to  be  granted  in  this  ease. 
It  appears  to  me  that  the  language  of  the  153rd  section  of  the  act,  on  which  the 
question  turns,  is  perfectly  clear ;  and  we  certainly  ought  not,  merely  in  order  to  give 
parties  an  opportunity  of  coming  to  some  arrangement,  to  raise  doubts  in  the  minds  of 
others,  where  we  entertain  none  ourselves.  The  only  part  of  the  153rd  section  which 
is  applicable  to  the  question  before  us  is  that  which  enacts,  "  that  if  the  owner  of  any 
lands,  &c.  shall  fail  to  make  out  a  title  to  the  lands  in  respect  of  which  such  pui'chase- 
money  or  compensation  shall  be  payable,  or  to  the  interest  therein  claimed  by  him,  to 
the  satisfaction  of  the  company  ;  or  if  such  owner  cannot  be  found,  or  be  not  known, 
or  refuse  to  convey  or  release  such  land  as  directed  by  the  company,  it  shall  be  lawful 
for  the  company  to  deposit  the  purchase-money  or  compensation  payable  in  respect  of 
such  lands,  or  any  interest  therein,  in  the  Bank  of  England,  in  the  name  and  with  the 
privity  of  the  Accountant-General  of  the  Couit  of  Chancery."  Now,  the  various 
alternatives  mentioned  in  this  clause  appear  to  me  to  be  all  of  them  alternatives 
arising  after  the  assessment  of  the  damages,  and  after  the  compensation-money  has 
been  ascertained.  Indeed,  the  words  appear  to  me,  when  peifoclly  construed,  to  be 
as  plain  as  if  these  words  were  introduced—"  if  an^'  such  person  shall,  after  the  amount 
of  eomi)ensation-money  has  been  ascertained,  fail  to  make  out  a  title,'  &c.  ;  in  which 
case  it  clearly  would  be  the  duty  of  the  com|)aiiy,  after  the  amount  of  the  compensation- 
monej'  had  been  ascertained  by  the  verdict  of  the  jury,  to  call  [692]  upon  the  party 
to  make  out  a  title  to  the  land,  if  he  were  willing  to  accept  that  amount ;  on  his  failing 
to  do  which,  and  then  only,  they  would  be  entitled  to  pay  the  money  into  the  Court 
of  Chancery.  I  observe,  indeed,  that  the  clause  is  worded  very  favourably  to  the 
company  ;  for  the  provision  is,  "  if  ho  shall  fail  to  make  out  a  title  to  their  satisfaction." 
It  is  said  that  the  company  are  placed  in  a  difficulty,  in  consequence  of  their  having 
begun  to  construct  their  works  upon  this  land  :  but  they  need  never  have  placed 
themselves  in  that  position  ;  foi-  unless  there  had  been  some  feeling  of  hostility,  such 
as  that  which  displayed  itself  in  the  expressions  used  after  the  finding  of  the  jury, 
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why  did  not  the  company,  when  they  found  that  the  plaintiff  was  proceeding  with  an 
ejectment,  call  upon  him  to  make  out  a  good  title  1  Even  now  they  are  not  too  late 
to  do  so  ;  it  is  still  open  to  them,  indeed,  to  tender  the  amount  of  the  compensation 
assessed  by  the  jury,  and,  if  the  plaintifl'  refuses  to  accept  it,  to  pay  to  his  account  the 
money  which  is  already  in  Chancery.  I  agree  with  the  learned  counsel  that  this  case 
is  an  important  one,  for  it  is  in  substance  this  :  Is  a  railway  company,  or  any  other 
company,  entitled  to  say  to  a  person  whose  land  they  require,  "  Because  you  would 
not  render  us  any  assistance  before  we  went  before  the  compensation  jury,  we  will 
take  your  land  without  any  further  communication  1 "  And,  called  upon  as  we  are  to 
say  whether  the  title  of  this  company  was  perfect,  we  are  bound  to  say  that  it  was  not ; 
that  no  absolute  interest  has  yet  vested  in  them ;  and  therefore  that  the  lessor  of  the 
plaintifl'  was  entitled  to  recover  in  this  ejectment. 

Parke,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  true  construction 
of  the  1.53rd  section,  and  of  the  conditions  contained  in  it,  is,  that  the  pi'ovision 
empowering  the  company  to  pay  the  purchase  or  compensation-money  into  the  Court 
of  Chancery  is  prospective,  applying  [693]  to  the  case  where  the  party  fails  to  make 
out  his  title  to  the  land,  after  the  inquisition  has  been  executed,  and  the  money  has 
been  a.scertained  and  become  payable.  But  admitting,  for  argument's  sake,  that  it 
were  otherwise,  and  that  if  the  plaintiff  had  previously  refused  to  make  out  a  title, 
the  company  would  be  justified  in  taking  the  course  they  have  done,  still  the  facts 
before  us  do  not  support  their  case  ;  for  here  there  does  not  appear  to  have  been  any 
such  refusal  on  the  part  of  the  plaintiff  to  disclose  or  make  out  his  title.  The  company 
are  entitled,  by  the  164th  section,  to  proceed  to  an  inquisition  on  the  non-compliance 
by  the  parties  with  certain  conditions  ;  one  of  which  is,  if  the  owner  of  the  land  fail 
to  disclose  his  title,  or,  having  disclosed  it,  fail  to  prove  a  good  title,  that  is,  if  he 
cannot  make  it  out  to  the  satisfaction  of  the  company.  And  I  concur  with  the  Lord 
Chief  Baron,  that  the  153rd  section  is  to  be  construed  prospectively,  with  reference  to 
acts  to  be  done  after  the  inquisition  ;  and  there  is  this  very  good  reason  for  it,  that  a 
party  who  was  unable  in  the  first  instance  to  make  out  a  title  might  find  the  means  of 
doing  so  after  the  inquisition,  and  ought  to  have  the  means  aftbrded  him  of  remedying 
the  defect,  before  he  is  compelled  to  apply  to  the  Court  of  Chancery.  I  think, 
therefore,  that  the  ruling  of  my  Brother  Cresswell  was  perfectly  right,  and  that  there 
ought  to  be  no  rule. 

Alderson,  B.  I  am  of  the  same  opinion.  The  164th  section  of  the  act  no  doubt 
provides,  that  if  the  owner  of  lands  fail  to  disclose  or  prove  his  title,  the  company  may 
go  before  a  jury  to  assess  the  compensation  which  is  to  be  paid  to  him  for  them  :  for 
which  provision  there  is  this  obvious  reason,  that  the  failing  to  disclose  his  title 
prevents  any  ofter  from  being  .satisfactorily  made  to  him,  and  the  failing  to  prove  it 
prevents  any  valid  agreement  from  being  come  to ;  and  therefore  they  have  the  right, 
in  that  case,  of  resorting  to  the  compulsory  clause.  But  when  we  turn  to  [694]  the 
153rd  section,  and  see  what  it  requires  to  be  done  in  failure  of  making  out  a  good 
title,  it  is  obvious  that  the  party  ought  to  have  an  opportunity  afforded  him  to  remedy 
that  defect,  which  before  arose  from  his  inability  or  his  want  of  inclination  to  prove 
his  title.  He  is  then  in  a  very  difl"erent  situation,  after  the  decision  of  the  jury,  and 
ought  to  have  that  locus  poenitenti*  allowed  him  :  if,  after  all  that  information  has 
been  given  him,  and  this  change  of  circumstances  has  taken  place,  he  still  refuses  to 
proceed,  the  company  may  go  on  without  him.  Why  should  not  this  clause  be  so 
construed  ?  It  is  clear  that  some  of  its  words  are  to  be  construed  prospectively ;  as, 
for  instance,  the  case  of  the  owner  of  the  land  being  out  of  the  kingdom ;  for  it  is 
clear  that,  if  the  owner  were  abroad  at  the  time  of  the  first  offer,  but  in  the  way  when 
the  compensation  was  assessed,  the  company  would  have  no  right  at  once  to  pay  the 
money  into  Chancery.  It  must  therefore  be  future  as  to  that,  and  why  not  also  as  to 
the  other  cases,  when  we  thereby  give  the  best  effect  to  it,  in  favour  of  a  party  whose 
land  is  to  be  taken  from  him  compulsorily,  and  by  a  very  stringent  process  1  The 
statute  gives  this  company  power  to  take  a  man's  land  without  any  conveyance  at  all ; 
for  if  they  cannot  find  out  who  can  make  a  conveyance  to  them,  or  if  be  refuse  to 
convey,  or  if  he  fail  to  make  out  a  title,  they  may  pay  their  money  into  Chancery, 
and  the  land  is  at  once  vested  in  them  by  a  parliamentary  title.  But,  in  order  to 
enable  them  to  exercise  this  power,  they  must  follow  the  words  of  the  act  strictly, 
and  they  have  not  done  so  here.  This  clause  therefore  fails  them  as  a  defence ;  and 
the  consequence  is,  that  the  plaintiff  is  still  entitled  to  the  land. 
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KOLFE,  B.  I  am  clearly  of  the  same  opinion.  The  clear  object  of  this  act  was  to 
enable  parties  claiming  compensation  for  their  lands  to  make  out  a  good  title,  after 
they  should  have  ascertained  what  was  the  amount  of  com-[695]-pensation  they  were  to 
receive.  Here  an  offer  is  made  by  the  company,  which  the  plaintiff  treats  as  a  nullity  ; 
upon  which  the  company,  who  want  the  land  for  their  works,  apply  to  a  jury  to  assess 
the  compensation,  and  it  is  assessed  accordingl}'.  After  that  was  done,  they  were 
bound  to  call  upon  him  to  shew  his  title  ;  and  until  they  had  done  so,  thc\'  had  no 
right  to  take  possession  of  his  land,  and  pay  the  compensation-money  into  Chancery. 
Neither  the  letter  nor  the  spirit  of  the  act  ))ears  such  a  construction,  and  it  would  be 
most  unjust  if  it  did. 

Kule  refused. 


Atkinson  and  Others  v.  Smith.  Nov.  8,  184.5. — The  plaintiffs,  Messrs.  A.  &  Co. 
and  the  defendant,  cnteied  into  the  following  contract : — "  Bought  of  Messrs. 
A.  &  Co.,  about  thirty  packs  of  Cheviot  fleeces,  ewes  and  hogs  ;  and  agreed  to 
take  the  under-mentioned  noils  [coarse  woollen  clothsj ;  also  agreed  to  draw  for 
X250  on  account  at  three  months."  The  quantit^v  and  rjuality  of  the  noils  were 
then  specified  : — Held,  that  this  was  one  entire  contract,  and  that  A.  &  Co.  could 
not  sue  for  the  non-delivery  by  the  defendant  of  the  noils,  without  averring  the 
delivery  or  tender  to  the  defendant  of  the  fleeces. 

[S.  C.  15  L.  J.  Ex.  59.] 

Assumpsit.  The  declaration  stated,  that  heretofore,  to  wit,  on  the  22nd  of 
November,  184-1:,  it  was  agreed  between  the  plaintiff's  and  the  defendant,  that  the 
defendant  should  sell  to  the  plaintiffs,  and  the  plaintiti's  should  buy  of  the  defendant, 
a  large  (iuantity,  to  wit,  twent3'-four  packs  of  noils,  to  be  delivered  by  the  defendant 
to  the  plaintiffs  within  a  reasonable  time,  and  to  be  paid  for  on  delivery  thereof;  and 
thereupon,  in  consideration  of  the  premises,  &c.,  and  that  the  plaintiffs  had  promised 
to  defendant  to  accept  and  pay  for  the  same,  he  the  defendant  promised  the  plaintitT 
to  deliver  the  said  noils  in  a  reasonable  time.  Breach,  that,  although  the  defendant 
delivered  to  the  plaintiffs  part  of  the  said  noils,  yet  that  he  did  not  nor  would,  within 
a  reasonable  time,  deliver  the  residue  thereof.     Plea,  non  assumpsit. 

At  the  trial,  before  Rolfe,  B.,  at  the  last  York  Assizes,  it  [696]  appeared  that,  in 
November  1844-,  the  defendant's  agent  applied  to  the  plaintiffs  to  sell  to  the  defendant 
some  Cheviot  fleeces,  and  at  the  same  time  agreed,  on  his  part,  to  sell  to  the  plaintitt's 
a  quantity  of  coarse  woollen  cloths  called  "noils."  The  following  note  was  exchanged 
between  the  parties  : — 

"Bought  of  Messrs.  W.  F.  Atkinson  &  Co.  about  thirty  packs  of  Cheviot  fleeces, 
ewes  and  hogs,  and  agreed  to  take  the  under-mentioned  noils ;  also  agreed  to  draw  for 
£250  on  account,  at  three  months. 

"  1(5  packs  No.  5  noils,  at  lOJd. 
"S  packs  No.  4  noils,  at  r2d. 

"  S.  &  W.  Smith. 
"22nd  Nov.,  1844.  "P.  H.  Simp.son." 

It  appeared  that  the  plaintiffs  supplied  to  the  defendant  a  part  only  of  the  fleeces 
agreed  for ;  and  on  the  other  hand,  that  the  defendant  delivered  to  the  plaintiffs  part 
of  the  noils,  but,  on  their  rising  in  iirice,  refused  to  deliver  the  remainder;  on  which 
this  action  was  brought.  It  was  contended  for  the  defendant,  under  these  circum- 
stances, that  the  plaintiffs  could  not  recover,  for  that  they  were  bound,  the  whole 
being  one  contract,  to  have  averred  and  proved,  as  a  condition  precedent,  the  delivery 
or  tender  of  all  the  fleeces  to  the  defendant :  and  the  learned  Judge,  being  of  this  ojjinion, 
directed  a  nonsuit,  reserving  to  the  plaintitt's  leave  to  move  to  enter  a  verdict  for  £25, 
if  the  Court  should  think  that  the  agreements  of  the  parties  were  not  dependent 
agreements. 

Baines  now  moved  accordingly.  The  only  question  in  this  case  is,  whether  the 
agreements  of  the  plaintiffs  to  sell  the  fleeces,  and  to  take  the  noils,  are  dependent  or 
independent  agreements.  If  they  are  independent,  e.ich  paity  of  course  has  his 
remedy  against  the  other  for  the  non-per-[697]-formancc  of  either  of  them.     If  the 
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word  "  take  "  is  to  be  construed  to  mean  "  take  in  part  payment "  for  the  fleeces,  the 
ruling  of  the  learned  Judge  was  correct ;  but  it  would  rather  seem  to  mean  "  take  by 
way  of  purchase."  The  acts  and  conduct  of  the  parties  are  to  be  looked  at  in  aid  of 
the  construction  of  the  contract;  and  the  defendant's  refusal  to  deliver  the  remainder 
of  the  noils,  because  the  market  had  risen,  shews  that  he  considered  it  a  puichase  of 
the  noils.  [Alderson,  B.  Surely  it  is  all  one  contract.  The  one  sale  is  the  considera- 
tion for  the  other.  The  plaintiffs  should  have  declared  on  a  contract,  that,  in 
consideration  that  they  would  sell  wool,  the  defendant  would  deliver  noils  by  way  of 
part  payment,  and  give  a  cheque  for  £2.50  for  the  residue.  Parke,  B.  The  plaintiffs 
say,  "  We  will  sell  you  wool  at  such  a  price,  provided  you  will  sell  us  noils  at  such  a 
price."  They  are  not  independent  contracts,  but  the  whole  is  one  entire  contract ; 
and  if  the  plaintiffs  do  not  supply  the  fleeces,  the  defendant  is  not  bound  to  supply 
the  noils.  Even  if  the  word  "  take  "  means  to  take  by  way  of  purchase,  the  result  is 
the  same,  one  stipulation  being  dependent  on  the  other.] 
Per  Curiam. (ffi)     Rule  refused. 

[698]  Doe  d.  Sams  v.  Garlick.  Nov.  10,  1845. — A  testator,  after  charging  certain 
lands  with  an  annuity  to  his  wife  for  her  life,  and  giving  them  successively  to  several 
jjersons  for  life,  devised  them  as  follows: — "And,  from  and  after  &c.,  I  give  and 
devise  the  same  (but  subject  and  charged  as  aforesaid)  to  such  person  or  persons  as  at 
the  time  of  my  decease  shall  be  the  heir  or  heirs-at-law  of  William  Hull,  formerly  of 
Pisford,  Esq.,  who  was  formerly  the  owner  of  thesaid  messuages,  &c.,  and  who  devised 
the  same  to  my  first  wife  L\'dia,  and  which  estate  and  premises  descended  to  and 
became  vested  in  my  late  son,  W.  G.,  as  the  only  son  and  heir-at-law  of  my  said  late 
wife  L}'dia,  and  which  said  premises,  &c.  my  said  son  W.  G-.  devised  to  me  in  fee 
simple  : " — Held,  that  the  words  "such  person  or  persans  as  at  the  time  of  m3'decease 
shall  be  the  heir  or  heirs-at-laws  of  W.  H.,"  were  merely  a  designatio  personie  ;  and 
that  the  person  answering  that  description  took  an  estate  for  life  only  in  the  devised 
premises. — A  devise  of  an  indefinite  estate,  without  words  of  limitation,  prima 
facie  is  a  devise  for  life  only ;  and  a  previous  charge  on  the  estate,  without  any 
charge  on  the  devisee  in  respect  of  it,  will  not  enlaige  it  into  a  devise  of  an 
estate  in  fee. 

[S.  C.  15  L.  J.  Ex.  54.] 

Ejectment  for  lands,  houses,  &c.,  at  Pisford,  in  the  county  of  Northampton. 
The  facts  were,  by  consent  of  the  parties,  stated  for  the  opinion  of  the  Court, 
under  a  Judge's  order,  in  the  following  case  : — 

The  question  in  this  case  arises  under  the  will  of  Thomas  Garlick,  of  Toddington, 
in  Bedfordshire,  who  died  in  the  year  1824,  in  possession  of  the  estate  in  question, 
which  came  into  his  family  under  the  will  of  William  Hull  of  Pisford,  who  died  in 
1782.  William  Hull  of  Pisford  had  a  brother  named  Jonas,  and  a  sister  named 
Elizabeth,  who  married  one  Jonathan  Balls.  Jonas  Hull  had  a  son  and  heir,  named 
William,  afterwards  known  as  William  Hull  of  Fakenham,  who  was  the  heir-at-law  of 
his  uncle,  AVilliam  Hull  of  Pisford,  at  the  time  of  the  death  of  the  testator,  Thomas 
Garlick.  William  Hull  of  Fakenham  died  in  1840,  leaving  several  children,  of  whom 
the  lessor  of  the  plaintiff  became  the  sole  trustee.  Elizabeth  Balls,  the  sister  of 
William  Hull  of  Pisford,  had  a  daughter,  Lydia  Balls,  who  afterwards  became  the 
first  wife  of  the  testator,  Thomas  Garlick.  William  Hull  of  Pisford,  by  his  will,  of 
the  30th  of  July,  1776,  devised  the  Pisford  estate  to  his  niece,  Lydia  Balls,  (afterwards 
the  wife  of  Thomas  Garlick),  for  life,  with  I'emainder  to  her  first  and  other  sons  in 
tail,  with  other  remainders  over,  with  ultimate  remainder  to  his  own  right  heir. 
Thomas  Garlick,  of  Burnsley,  who  died  in  1793,  had,  among  other  children,  two  sons, 
the  elder  of  whom,  and  his  heir-at-law,  was  one  Anthony  Garlick,  of  Pogmore,  who 
died  in  1808;  and  the  younger  of  whom  was  the  testator,  [699]  Thomas  Gailick  of 
Toddington.  Anthony  Garlick  of  Pogmore  had  nine  children,  his  eldest  surviving 
son  and  heir  being  Anthony  Garlick  of  Greethara,  (the  testator's  nephew,  and  devisee 
for  life  of  the  Pisford  estate),  who  died  in  1840,  without  issue;  and  the  second 
surviving  son  of  Anthony  Garlick  of  Pogmore  was  another  Thomas  Garlick,  who  died 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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in  America  about  1835,  leaving  several  chiklren,  his  eldest  son  and  heirat-law  being 
William  Gailick,  the  defendant.  Thomas  Garliek  had  by  his  wife  Lydia  (the  first 
tenant  for  life  under  the  uncle's  will)  two  children,  namely,  William  Hull  Garliek, 
and  Edith,  after waids  the  wife  of  Matthew  Berry.  On  the  death  of  Lydia  (iarlick, 
her  son  entered  into  possession  of  the  estate,  of  which  he  suft'ered  a  recovery,  and 
afterwar(i.s,  by  his  will,  devised  the  same  to  his  father,  the  testator,  Thomas  Garliek 
of  Toddington,  who  thus  became  ownei'  of  the  estate  in  fee  simple  on  the  death  of  his 
son,  in  1^07.  Edith  Eeiry  had  but  two  children,  one  of  which  was  still-born,  and  the 
other  lived  but  a  few  hours. 

The  testator  Thomas  Garliek  died  in  the  year  1824,  having  by  his  will,  which 
bore  date  the  24th  May,  1821,  devised  as  follows: — "I  give  and  devise  all  my 
messuages,  &c.  to  the  use  of  the  said  John  Slade  and  David  Lee  Willis,  their 
executors  &c.,  during  the  natural  life  of  my  said  daughter,  Edith  Berry,  but  upon  the 
trusts  hereinafter  mentioned,  and  subject  and  chargealile  in  the  meantime  to  and  with 
the  payment  of  a  clear  annuity  or  yearly  sum  of  £100  unto  my  said  wife,  Elizabeth 
(iarlick  ;  and,  from  and  after  the  decease  of  my  said  daughter,  I  give  and  devise  all 
my  said  messuages,  cottages,  farms,  and  hereditaments  in  the  said  county  of 
Northampton,  subject  as  aforesaid,  unto  and  to  the  use  of  all  aiid  every  the  sons  and 
daughters  of  mj'  said  daughter,  Edith  Berry,  lawfully  to  be  begotten,  as  tenants  in 
common,  and  not  as  joint-tenants,  and  to  their  i-espective  heirs  and  assigns  for  ever ; 
and,  in  case  my  said  daughter  shall  have  Init  one  child,  then  I  give  and  devise  the 
same  messuages,  cottages,  farms,  lands,  tenements,  and  heredita-[700]-ments  in  the 
said  county  of  Northampton  (but  subject  and  charged  as  afoi-esaid)  unto  such  only 
child,  his  or  her  heirs  and  assigns,  for  ever  ;  and,  in  case  my  said  daughter  shall  have 
no  children,  then  I  give  and  devise  the  same  messuages,  subject  and  charged  as  afore- 
said, to  Anthony  Garliek  of  Greetham,  in  the  county  of  Lincoln,  farmer,  son  of  my 
late  brother,  Anthony  Garliek,  deceased,  and  his  assigns,  for  and  during  the  term  of 
his  natural  life  ;  and,  from  and  after  his  decease,  I  give  and  devise  the  same  (but 
subject  and  charged  as  aforesaid)  to  such  person  or  persons  who  at  the  time  of  my 
decease  shall  be  heir  or  heirs-at-law  of  William  Hull,  formerly  of  Pisford,  Esq., 
deceiised,  who  was  formerly  owner  of  the  said  messuages,  cottages,  farms,  lands, 
tenements,  and  hereditaments  at  Pisford  aforesaid,  and  who,  by  his  last  will  and 
testament,  devised  the  same  to  my  first  wife  Lydia,  formerly  Lydia  Balls,  spinster, 
who  was  the  mother  of  my  daughter,  Edith  Berry,  and  which  estate  and  premises 
descended  to  and  became  vested  in  my  late  son,  ^Villiam  Garliek,  as  the  only  son  and 
heir-at-law  of  my  said  late  wife  Lydia,  and  which  said  premises  he  my  said  son 
William  Garliek,  devised  to  me  in  fee  simple." 

On  the  death  of  Anthony  Garliek  of  Greetham,  in  1840,  William  Hull  of 
Fakenham  became  entitled  to  the  estate  in  question,  as  heir-at-law  of  William  Hull  of 
Pisford,  and  died  a  few  months  afterwards. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said  William  Hull,  of 
Fakenham,  under  the  devise  of  Tlumias  Garliek,  took  an  estate  in  fee,  or  for  his  own 
life  only.  If  the  Court  should  think  that  he  took  an  estate  in  fee,  judgment  is  to  be 
entered  for  the  plaintiff;  but  if  the  Court  should  be  of  opinion  that  he  look  an  estate 
for  life  only,  judgment  is  to  lie  entered  for  the  defendant. 

The  ca.se  was  argued  in  Hilary  Term  last,  (.Jan.  27),  by 

Chilton,  for  the  plaintiff.  It  is  impossible  to  doubt  that  the  intention  of  the 
testator  was  to  give  an  estate  in  fee  to  [701]  William  Hull  of  Fakenham;  the  only 
question  is,  whether  he  has  used  words  which  enable  the  Court  to  cany  that  intention 
into  effect.  The  rule  of  law  applicable  to  this  case  is  thus  stated  by  Sir  James  Wigram, 
in  his  work  on  the  Interpretilition  of  Wills  (Proposition  5): — "For  the  purpose  of 
determining  the  object  of  a  testator's  bounty,  or  the  subject  of  disposition,  or  the 
quantity  of  interest  intended  to  be  given  by  his  will,  a  Court  may  intpiire  into  every 
material  fact  relating  to  the  person  who  claims  to  be  interested  under  the  will,  and  to 
the  propert}'  which  is  claimed  on  the  subject  of  disposition,  and  to  the  circumstances 
of  the  testator,  and  of  his  family  and  affairs,  for  the  purpose  of  enabling  the  Court  to 
identify  the  person  or  thing  intended  li}'  the  testator,  or  to  determine  the  <(uantity  of 
interest  he  has  given  by  his  will."  In  Doc  v.  Allen  (.S  T.  It.  497),  Lord  Kenyon  cites 
and  concurs  in  the  observation  of  Lord  Mansfield  in  Jii;/hl  v.  Sidehollunii  (Dougl.  75!)), 
that,  "in  almost  every  case  where  by  law  a  general  devise  of  lands  is  reduced  to  an 
estate  for  law,  the  intention  of  the  testator  is  thwarted,  for  ordinary  people  do  not 


658  DOE   V.  GARLICK  14M.  &W.702. 

distinguish  between  real  and  personal  property."  So,  in  Bmcen  v.  Scowcroft  (2  Y.  & 
Coll.  6.54),  Alderson,  B.,  saj'.s,  that,  "in  nine  cases  out  of  ten,  as  to  personal  estate, 
the  construction  is  according  to  the  testator's  intention  ;  but  the  contrar}'  with  regard 
to  real  estate."  In  Smith  v.  Coffin  (2  H.  Bl.  444),  on  the  other  hand,  (which  is  adopted 
as  an  authority  in  JFilce  v.  TVilce  (7  Bing.  664)),  Buller,  J.,  says,  that  "  the  question 
must  always  be,  what  was  the  intention  of  the  testator ;  that  is  the  polar  star  by 
which  we  must  be  guided."  [Parke,  B.  These  difficulties  have  arisen  from  confound- 
ing the  testator's  intention  with  his  meaning.  Intention  may  mean  what  the  testator 
intended  to  have  done  ;  whereas  the  only  question,  in  the  construction  of  wills,  is  on  the 
meaning  of  the  [702]  words.]  In  this  case  it  is  clear,  that  if  the  words  had  been  "  to  the 
heir  or  heirs-at-law  of  "William  Hull,"  instead  of  "  to  such  person  or  persons  as  at  the  time 
of  my  decease  shall  be  the  heir  or  heirs-at-law  of  "William  Hull,"  that  would  have  been 
sufficient  to  carrj^  the  fee.  It  is  important,  also,  to  consider,  that  in  the  introductory 
clause  of  the  will  the  testator  shews  a  clear  intention  to  dispose  of  the  whole  of  his 
property  ;  for  he  says,  "As  to  my  estate,  both  real  and  personal,  I  dispose  thereof  in 
manner  following,"  indicating  plainly  his  intention  not  to  die  intestate  as  to  any  part : 
Ibbotsm  v.  Beckwith  (Cas.  temp.  Talbot,  1-57) ;  Cole  v.  Baivlinsan  (1  Salk.  234).  Further, 
he  appears  to  have  known  how  to  limit  an  estate  for  life  by  express  words,  when  he 
intended  to  give  no  more  :  e.g.  to  Anthony  Garlick,  who  would  be  his  heir-at-law  in 
failure  of  issue  of  his  daughter.  And,  with  respect  to  the  terms  of  this  particular 
devise,  Mr.  Powell  observes  (2  Powell  on  Devises,  595) :  "  It  seems,  according  to  the 
early  authorities,  that  a  devise  to  the  heir  of  a  person,  as  purchaser,  (the  ancestor 
taking  no  estate  of  freehold,)  vests  in  such  heir  an  estate  in  fee  simple,  without  any 
■words  of  limitation,  inasmuch  as  the  term  '  heir  '  includes  all  the  heirs  of  such  heir  : " 
for  which  he  cites  Durdant  v.  Burchet  (Skin.  205),  where  Pollexfen,  C.  J.,  assigns  as  the 
reason  for  this  opinion,  that  "'heir'  is  nomen  collectivum  ;  and  it  is  all  one  to  say 
'heirs  of  J.  S.,'  as  to  say  'heir  of  J.  S.,  and  heirs  of  that  heir,'  for  every  particular 
heir  is  in  the  loins  of  the  ancestor,  and  parcel  of  him."  [Alderson,  B.  It  does  not 
appear  here  that  the  ancestor  is  dead.  Parke,  B.  The  demise  here  is  to  the  person 
who  shall  fill  the  character  of  heir  of  William  Hull  at  the  testator's  death.  It  is  just 
the  same  as  if,  ha\nng  ascertained  who  he  is,  you  were  to  write  his  name  in  the  will.] 

Secondly,  this  devise  may  be  read  as  if  the  words  in  the  [703]  latter  clause  of  the 
will,  beginning  "  who  was  formerly  the  owner,"  down  to  the  words  "  devised  to  me," 
were  included  in  a  parenthesis  ;  and  then  there  is  an  absolute  devise  of  the  fee  simple. 

Lastly,  the  devise  being  indefinite,  and  the  lands  being  charged  with  an  annuity 
to  the  testator's  widow,  the  devise  ought  therefore  to  be  construed  to  give  an  estate 
in  fee.  Peppercorn  v.  Peacock  (3  Man.  &  G.  356;  3  Scott,  N.  R.  651)  is  strongly  in 
point  on  this  part  of  the  case,  and  appears  not  to  be  distinguishable.  Mr.  Jarman 
indeed  says  (2  Powell  on  Dev.  392),  that  "  it  is  well  settled,  that,  if  a  testator  merely 
direct  an  annuity  to  be  paid  out  of  his  lands,  without  saying  by  whom,  the  charge  is 
inoperative  to  affect  the  construction  of  the  devise  of  the  land  so  charged."  This 
opinion  of  the  learned  author  was  referred  to  and  considered  in  Peppercorn  v.  Peacock, 
where  a  devise  to  A.  of  lands,  "subject  to  the  yearly  payment  of  £150"  to  B.,  was 
held  to  pass  a  fee.  There  there  was  no  direction  to  pay,  nor  any  express  charge  on 
the  person  of  the  devisee.  Andrew  v.  Southouse  (5  T.  R.  292),  Doe  d.  Palmer  v.  Richards 
(3  T.  R.  356),  Doe  d.  Stevens  v.  SneUing  (5  East,  87),  and  G-ully  v.  Bishop  of  Exeter 
(4  Bing.  290 ;  12  Moore,  591)  are  also  authorities  in  support  of  this  view  of  the  case. 
[Parke,  B.  'The  ground  on  which  an  estate  for  life  is  enlarged  by  implication  to  an 
estate  in  fee,  is,  that  where  there  is  a  charge  on  the  person  of  the  devisee,  it  is  pre- 
sumed that  it  was  intended  that  he  should  recoup  himself,  for  which  purpose  he  is  to 
have  the  estate.  It  must  be  a  charge  on  the  person  in  respect  of  the  estate.  Here 
there  is  no  charge  on  the  person,  but  only  on  the  estate.  Alderson,  B.  If  the  testator 
means  the  devisee  to  pay,  of  course  he  must  have  the  estate  to  pay  it  out  of.  But 
here  the  estate  is  first  charged,  into  whosesoever  hands  it  may  come.  Pollock,  C.  B., 
referred  to  Doe  d.  Hanson  v.  Fyldes  (Cowp.  833).]  [704]  Mr.  Jarman  cites  as  authorities 
for  his  proposition  the  case  of  Denn  d.  Miller  v.  Moor  (5  T.  R.  558;  6  T.  R.  175; 
1  B.  &  P.  558;  2  Bos.  &  P.  247)  and  Fairfax  v.  Heron  (Prec.  in  Ch.  67).  In  the 
former  case,  there  were  no  words  charging  the  estate  in  the  hands  of  the  devisee.  In 
the  latter,  the  personal  estate  was  sufficient  to  pay  all  the  charges.  The  case  of  Doe 
d.  Clarke  v.  Clarke  (1  C.  &  M.  39)  has  been  cited  as  overruling  Gulhj  v.  Bishop  of  Exeter, 
but  such  is  not  the  case.     [Parke,  B.     The  reasons  for  the  decision  are  not  given  in 
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Peppercorn  v.  Peacock ;  probably  the  Court  thought  that  the  testator  meant  the  devisee 
to  p<ay,  whether  he  were  in  funds  or  not,  construing  the  words  "  subject  to  "  as  being 
that  the  devisee  is  subject  to  the  charge,  as  similar  words  were  construed  in  Andrew 
V.  Scmlliou.v.]  The  words  in  Andrew  v.  Soiithoiisc  were  "  charged  and  chargeable," 
which  can  hardly  be  applied  to  the  person  of  the  devisee.  [Alderson,  B.  How  can 
you  say  the  devise  is  enlarged  by  the  charge,  when  it  is  only  given  out  of  the  charged 
lands  ?  Where  the  devise  is  to  a  person,  if  he  will  subject  himself  to  a  charge,  I  can 
understand  how  that  may  enlarge  the  estate.  It  is  on  the  ground  of  an  understood 
condition  that  the  principle  rests.  But  this  is  an  unconditional  devise  of  the  estate, 
charged  with  the  annuitj'  in  whosesoever  hands  it  may  be.] 

The  case  was  adjourned,  that  the  Court  might  consider  whether  it  was  necessary 
to  hear  Crompton,  who  appeared  to  argue  for  the  defendant ;  and  now  without  calling 
upon  him,  the  Court  gave  judgment. 

Pollock,  C.  B.  The  question  in  this  ejectment  turns  upon  a  devise  in  the  will 
of  Thomas  Garlick.  [His  Lordship  read  the  material  parts  of  the  will,  and  proceeded  :] 
Unless  the  words  "in  fee  simple,"  at  the  close  of  the  de-[705]-vise,  can  be  considered 
as  applicable  to  the  estate  given  by  the  testator  to  "  the  person  or  persons  who  shall 
be  the  heir  or  heirs-at-law  of  William  Hull,"  the  case  is  that  of  a  devise  in  general 
terms,  without  any  words  of  limitation  at  all.  It  was  contended,  for  the  lessor  of  the 
plaintiflT,  that  those  words  might  be  applied,  as  words  of  limitation,  to  the  estate  given 
to  the  heir  or  heirs-at-law  of  William  Hull ;  and  if  by  any  reasonable  construction  we 
could  have  seen  that  they  were  meant  so  to  be  used,  we  should  have  had  no  reluctance 
in  giving  eftect  to  that  which  we  can  hardly  doubt  was  the  intention  of  the  testator, 
and  in  applying  these  words  in  order  to  carry  that  intention  into  effect.  But  it  seems 
to  me  to  be  perfectly  clear  that  a  parenthesis  ought  not  to  be  inserted  in  the  manner 
suggested  by  Mr.  Chilton  ;  but  that  the  words  at  the  close  of  the  devise,  "  in  fee 
simple,"  belong  entirely  to  the  description  of  the  estate  given  by  the  son,  William 
(iarlick,  to  his  father, — "which  he  devised  to  me  in  fee  simple."  The  case  is  one, 
therefore,  where  the  language  used  with  reference  to  the  immediate  devise  is  without 
any  words  of  limitation  whatever.  And  the  argument  of  Mr.  Chilton  was,  first,  that 
the  words  "  such  person  or  persons  as,  at  the  time  of  my  decease,  shall  be  the  heir  or 
heirs-at-law  of  William  Hull,"  imported  that  the  heir  or  heirs-at-law  of  William  Hull 
were  to  take  in  fee  simple.  But  it  appears  to  me  that  these  words  are  nothing  but  the 
designatio  persons ;  and  that,  as  soon  as  you  have  discovered  the  per.son  answering 
that  description,  you  are  to  insert  his  name,  and  then  read  the  devise  as  if  the  name 
had  been  there  originally. 

The  next  question  is,  whether  there  is  anything  in  this  devise  that  will  enalile  the 
Court  to  enlarge  the  estate  beyond  an  estate  for  the  life  of  the  devise.  Our  attention 
was  called  to  the  circumstance  that  this  is  a  devise  charged  with  and  subject  to  an 
annuity  for  life.  But  it  is  perfectly  established  that  a  charge  upon  the  estate,  and  not 
upon  the  person  of  the  devisee,  will  not  enlarge  the  estate  to  a  fee  simple.  [706]  The 
case  of  Gulli/  v.  The  Bishop  of  Ercter  was  relied  upon  in  the  argument ;  but  since  that 
decision  there  is  the  case  of  Doe  d.fCIarke  v.  Clarh',  decided  by  Lord  Lytidhurst  in  this 
court,  and  by  which  the  case  before  Lord  Chief  Justice  Best  must  be  considered  as 
overruled.  It  has  been  well  observed,  with  reference  to  these  cases,  by  the  editor  of 
a  very  learned  work,  Mr.  Jarman,  that  although,  undoubtedly,  there  are  two  cases 
which  may  be  adduced,  in  which  devises  seeming  to  belong  to  this  class  were  held  to 
carry  the  fee,  yet  one  of  these  cases  professedly  recognized,  although  it  actually 
departed  from,  the  principle  which  distinguishes  between  charges  on  the  land  merely, 
and  charges  on  the  devisee  in  respect  of  the  land  ;  and  the  other  case,  as  I  have  said, 
must  be  considered  as  overruled.  It  appears  most  distinctly  in  the  present  case,  that 
the  charge  is  upon  the  estiite,  and  therefore  the  devise  is  in  fact  a  devise  of  the  residue 
of  the  estate  after  the  satisfaction  of  that  charge.  There  are  no  words  by  which  the 
Court  cm  enlarge  the  estate,  according  to  any  ease  which  was  cited  at  the  time  of  the 
argument,  or  any  which  we  were  able  to  find  relating  to  the  subject.  It  was  pressed 
upon  us,  that  there  could  be  no  doubt  wiiatever  what  this  testator  intended  ;  and,  in 
order  to  satisfy  the  Court  that  he  intended  to  give  an  estate  in  fee  simple,  it  was 
suggested  that  he  had  himself  mentioned,  in  the  history  of  the  estate  coming  into  his 
family,  a  reason  for  giving  it  back  again  into  the  family  of  William  Hull.  But  it  is 
clear,  both  upon  authority  and  principle,  that  the  circumstance  of  the  a])paront  motive 
by  which  a  party  is  actuated,  cannot  be  used  to  enlarge  the  sense  of  his  words  beyond 
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the  legal  construction  which  is  to  be  put  upon  them  in  the  instrument.  And  I  quite 
agree  with  what  is  said  by  Mr.  Jarman,  that  if  no  one  of  these  matters  standing  alone 
could  enlarge  that  which  would  otherwise  be  an  estate  for  life  into  an  estate  in  fee, 
so  neither  can  two  or  more  of  them,  concurring  together  in  the  same  instrument. 
Mr.  Jarman  truly  remarks,  that  the  rule  of  con-[707]-struction  with  respect  to  this 
matter  is  entirely  technical,  and  that  in  many  instances  the  courts  of  law,  while  giving 
their  judgment  have  expressed  an  intimation  that  they  were  probably  deviating  from 
the  real  intention  of  the  testator.  But  the  object  of  all  these  rules  is  to  create 
certainty,  and  to  prevent  litigation  ;  to  enable  those  who  are  conversant  with  these 
subjects  to  give  such  advice  as  may  save  the  expense  of  litigation,  by  rendering  the 
law  certain,  and  not  liable  to  fluctuation  in  each  particular  case.  Acting  upon  these 
I'ules,  and  in  accordance  with  the  decided  cases,  it  appears  to  me  that  the  judgment 
of  the  Court,  on  the  present  occasion,  ought  to  be  for  the  defendant. 

Parke,  B.  I  agree  with  the  Lord  Chief  Baron,  that  the  defendant  is  entitled  to 
the  judgment  of  the  Court.  The  question  arises  on  the  will  of  the  testator  Thomas 
Garlick,  and  it  is  this — whether  William  Hull  of  Fakenham,  who  answered  the 
description  of  the  person  who  was  at  the  time  of  the  decease  of  the  testator  the  heir- 
at-law  of  William  Hull  formerly  of  Pisford,  took  under  that  will  an  estate  in  fee 
simple  or  for  life  only.  I  am  clearly  of  opinion  that  he  took  an  estate  for  life  only. 
The  devise  is — after  subjecting  the  estate  to  the  charge  of  an  annuity  in  favour  of  the 
wife  of  the  testator,  and  after  certain  life  estates — a  devise  of  the  lands  in  question, 
"subject  and  charged  as  aforesaid,"  that  is,  with  the  annuity,  "to  such  person  or 
persons  as  at  the  time  of  my  decease  shall  be  the  heir  or  heirs-at-law  of  William  Hull, 
formerly  of  Pisford  aforesaid."  Now  the  question  upon  this  part  of  the  will  simply 
is,  whether  or  not  there  is  anything  to  enlarge  this  indefinite  estate,  which  must 
prima  facie  l)e  considered  to  be  an  estate  for  life,  into  a  fee  simple.  Mr.  Chilton's 
main  argument  was,  that  it  was  enlarged  into  a  fee,  because  the  estate  was  charged 
with  an  annuity.  But  I  apprehend  that  the  rule  on  that  subject  is  settled  beyond  all 
question  :  it  is  laid  down  in  very  distinct  terms  by  Le  Blanc,  J.,  in  Due  d.  Stevens  v. 
[708]  SnelUncj,  and  has  been  recognized  ever  since.  Whether  it  has  in  all  cases  been 
fully  acted  on,  with  reference  to  wills,  is  certainly  a  matter  of  doubt ;  there  appear  to 
be  some  cases,  of  which  the  case  of  Gulhj  v.  The  Bishop  of  Exeter  is  one,  in  which  the 
Court,  while  professing  to  act  upon  the  rule  of  law,  had  perhaps  in  some  degree 
departed  from  it.  The  rule  itself,  however,  seems  to  be  manifestly  clear  and  settled 
beyond  all  doubt.  Le  Blanc,  J.,  states  it  in  the.se  terms: — "According  to  all  the 
determinations,  the  question  whether  the  devisee  takes  a  fee  or  not,  in  respect  of 
charges,"  (that  is,  where  there  is  a  devise  of  an  indefinite  estate),  "must  depend  on 
this,  whether  he  personally,  or  the  estate  given  to  him,  be  charged  with  the  payment 
of  debts."  It  is  the  same  with  respect  to  any  other  charge.  If  the  devisee  be 
personally  charged  with  payment  of  debts  or  legacies,  or  if  they  be  charged  upon  the 
quantum  of  estate  given  to  the  devisee,  he  must  take  the  fee  ;  because,  if  he  take  for 
life  only,  he  may  be  a  loser,  or  the  estate  may  be  insufficient.  Therefore  the  question 
in  all  the  cases  is,  whether  it  is  a  charge  upon  the  devisee  personally,  and  he  is  directed 
to  pay  it,  or  it  is  charged  upon  the  quantum  of  the  estate  given  to  him  personally,  in 
which  case  it  is  enlarged  by  the  operation  of  that  rule  of  law  into  a  fee  ;  or  whether 
be  merely  takes  an  estate  in  the  land  already  charged.  Now  I  think  it  is  clear 
beyond  all  question  in  this  case,  that  the  estate  itself — the  corpus  of  the  estate — is 
charged  with  this  annuity  before  it  comes  into  the  hands  of  the  devisee,  and  therefore 
that  this  charge  has  no  operation,  according  to  that  rule  of  law,  to  give  an  estate  in 
fee  to  the  heir-at-law  of  William  Hull  of  Pisford. 

But  Mr.  Chilton  contended,  that  under  the  woids  of  this  devise,  independently  of 
the  rule  of  law  to  which  I  have  adverted,  an  estate  in  fee  is  given  to  William  Hull  of 
Fakenham,  because  he  says  there  is  authority  that  a  devise  to  the  heirs  at-law  of  A. 
will  give  a  fee;  and  he  refers  to  certain  passages  in  Jarman  on  Wills,  and  to  Powell 
on  I)e-[709]-vises,  p.  595,  for  that  doctrine.  Admitting  that  to  be  so,  I  quite  agree 
that  the  obsei'vation  is  inapplicable  to  the  present  case,  because  this  is  manifestly  a 
devise  to  a  person  or  persons  who,  at  the  time  of  the  testator's  death,  shall  be  the  heir 
or  heirs-at-law.  Then  it  was  suggested  by  Mr.  Chilton,  (who  did  not,  however,  place 
much  reliance  on  that  argument),  thaSi  by  reading  the  last  sentence  in  a  parenthesis, 
and  treating  the  words  "in  fee  simple"  as  applicable  to  this  devise  of  the  estate  to 
William  Hull  of  Fakenham,  he  would  take  in  fee  simple.     That  I'eally  is  merely  a 
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question  of  grammatioal  construction  ;  and  I  own  it  appears  to  me  to  be  perfectly 
clear  that  this  hist  chiuse  is  a  mere  recital  of  the  estate  which  hail  previously  beeu 
given  to  the  testator  by  the  will  of  his  son  ;  which  "  became  vested  in  my  late  son, 
William  Garlick,  as  the  only  son  and  heir-at-law  of  my  said  wife  Lydia,  and  which 
premises  he  my  said  son,  William  Garlick,  devised  to  me  in  fee  simple."  It  seems  to 
me  to  be  quite  clear  that  this  is  merely  a  recital  of  the  estate  that  he  had,  and  that 
it  cannot  be  considered  that  he  intended  the  words  "  in  fee  simple  "  to  apply  to  the 
former  pait  of  the  will,  and  therefore  that  they  should  be  read  parenthetically. 

I  am,  therefore,  clearly  of  opinion,  upon  the  whole  case,  that  an  estate  for  life  only 
passed  to  William  Hull,  and  that  our  judgment  must  be  in  favour  of  the  defendant. 

Aldkrson,  B.  I  am  of  the  same  opinion.  All  that  the  testator  bequeaths  is  the 
estate  charged.  Now,  if  the  bequest  be  of  an  estate  charged,  the  authorities  which 
have  been  referred  to  by  the  Lord  Chief  Baion  and  my  Brother  Parke  shew  that  that 
of  itself  will  not  carry  the  fee.  Then  the  ne.xt  question  is,  to  whom  does  the  testator 
devise  the  estate  charged?  He  devises  it,  after  the  death  of  his  daughter,  who  died 
without  leaving  any  issue,  and  after  the  death  of  his  nephew,  to  whom  it  had  been 
given  for  [710]  life,  "  subject  as  aforesaid,"  that  is,  to  the  same  charges,  "  to  such 
person  or  persons  who  at  the  time  of  my  decease  shall  be  the  heir  or  heirs-at-law  of 
William  Hull,  formerly  of  Pisford."  Now,  undoubtedly,  if  the  bequest  had  been 
merely  "  to  the  heir  or  heirs-at-law  of  William  Hull,  formerly  of  Pisford,"  the 
authorities  to  which  we  were  referred  would  have  been  strong  to  shew  that  the  word 
heirs  would  not  only  designate  the  person  to  whom  the  estate  was  to  go,  but  would 
also  contain  a  limitation  to  them  in  fee  ;  being  to  be  construed  in  the  double  sense, 
according  to  the  rule  given  in  the  ease  in  Skinner,  205,  which  was  cited  in  the  course 
of  the  argument.  But  here  the  testator  speaks  of  the  person  who,  at  the  time  of  his 
decease,  shall  be  the  heir ;  the  word  "  heir "  being  merely  the  description  of  the 
individual,  and  not  extending  to  a  limitation  of  the  estate.  It  seems  to  me,  therefore, 
that  the  person  who  was  thus  designated  took  the  estate  without  any  words  of 
inheritance,  and  consequently  had  only  an  estate  for  life.  Then  the  only  remaining 
question  is,  whether  we  can  add  to  this  devise  the  concluding  words,  "  in  fee  simple." 
That  would  be  to  act  entirely  upon  the  supposed  idea  of  the  testator's  intention,  and 
for  that  purpose  to  do  very  great  violence  to  the  words :  and  I  think  it  would  be  very 
wrong  so  to  construe  these  words,  which  I  have  no  doubt  were  not  meant  in  that 
sense,  in  order  to  effectuate  a  supposed  intention  of  the  testator  with  respect  to 
another  part  of  the  will. 

Judgment  for  the  defendant. 

[711]  Mk.'^king  v.  Hellings.  Nov.  6,  1845.— The  plaintiff's  particulars,  in  an 
action  for  money  had  and  received,  stated,  that  the  action  was  brought  to  recover 
"the  sum  of  131.  6s.,  for  money  received  by  the  defendant  as  the  treasui-er  of  a 
club,  for  the  use  of  the  plaintiff  as  the  drawer  of  the  second  horse  in  the  Derby 
stakes,  according  to  the  rules  of  the  said  club.  The  defendant  pleaded,  that  the 
money  was  subscribed  to  an  illegal  lottery  ;  and  it  was  therefore  held,  that  the 
plaintiff  could  not  recover  the  131.  6s.  : — Held,  that  he  could  not,  under  these 
particulars,  recover  back  his  own  stake  of  £2. — (^tuici'e,  whether,  where  a  party 
claims,  as  winner,  the  whole  of  the  stakes  deposited  on  an  illegal  wager,  lie  can 
recover  l)ack  his  own  stake  as  money  received  to  his  use  by  the  stakeholder. 

[S.  C.  15  L.  J.  Hx.  168.     Keferred  to,  Hampden  v.  JFahh,  1876,  1  Q.  B.  D.  193  ; 
Ilardtckk  v.  Lane,  [1904]  1  K.  B.  204.] 

Assumpsit  for  money  had  and  received,  to  which  the  defendant  pleaded  non 
assumpsit,  an<l  also  two  special  pleas  setting  up  as  a  defence  (in  substance)  that  the 
money  claimed  in  the  action  was  received  by  the  defendant  upon  a  contract  for  an 
illegal  lottery,  contrary  to  the  stats.  10  &  11  Will.  3,  e.  17,  and  42  (tco.  3,  c.  119 
(see  .-lUfuit  V.  XuU,  1  C  B.  974).  At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings 
in  Middlesex  after  last  Trinity  Term,  it  appeared  that  the  action  was  brought  to 
recover  from  the  defendant,  who  was  the  treasurer  and  stakeholder  of  a  "  Oerby  sweep," 
or  lottery  on  the  result  of  the  Epsom  Derby  stakes,  1844,  the  sum  of  131.  6s.,  the 
amount  which,  by  the  rules  of  the  "  Swecj),"  was  to  be  jjaid  lo  the  person  who  should 
be  the  drawer  of  the  second  horse.     The  plaiutiti"  drew  a  horse  called  "  Ionian,"  which 
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actually  came  in  third  in  the  race ;  but  the  winner,  "  Running  Rein,"  was  subse- 
quently declared  by  the  stewards  to  be  disqualified,  as  being  four  instead  of  three 
years  old,  and  "  Ionian  "  thus  became  the  second  horse  in  the  race.  The  plaintiff',  by 
his  particulars,  claimed  "the  sum  of  131.  6s.,  for  money  received  by  the  defendant,  as 
the  treasurer  of  a  certain  club,  for  the  use  of  the  plaintift"  as  the  drawer  of  the  second 
horse  in  the  Derby  stakes,  according  to  the  rules  of  the  said  club."  The  Lord  Chief 
Baron  directed  a  verdict  for  the  defendant  on  the  second  and  third  issues,  on  the 
ground  that  this  was  an  illegal  lottery ;  but  it  was  contended  for  the  plaintiff',  that  he 
was  at  all  events  entitled  to  recover  back  his  own  stake,  which  was  £2.  His  Lordship 
thought  that  the  particulars  were  not  sufficient  for  that  purpose,  but  reserved  the 
point,  and  a  verdict  was  taken  for  the  defend-[712]-ant,  with  leave  to  the  plaintiff'  to 
move  to  enter  a  verdict  for  him  for  £2  on  the  first  issue. 

Humfrey  now  moved  accordingly.  The  plaintiff  was  entitled  to  recover  back  his 
own  subscription,  for  he  had  a  right  to  disaffirm  the  illegal  contract  at  any  time  : 
Haslelow  v.  Jackson  {S  B.  &  C.  221).  [Parke,  B.  That  is,  if  the  particulars  allow  him.] 
The  money  claimed  by  the  particulars  includes  the  plaintiff's  own  stake.  [Parke,  B. 
The  particulars  are  to  inform  the  defendant  what  the  plaintiff  is  going  for.  If  he  had 
said  that  he  sought  to  recover  the  £2,  the  defendant  would  probably  have  paid  it  into 
court.  Pollock,  C.  B.  No  sum  of  £2  is  mentioned  or  pointed  at  in  them.]  They 
give  the  defendant  notice  that  all  is  demanded  which  the  plaintiff'  can  legally  recover. 
[Parke,  B.  Davenpmi  v.  Davies  (I  M.  &  \V.  570)  is  precisely  in  point  against  you. 
There  the  particulars  stated  that  the  action  was  brought  to  recover  £13,  "viz.  £11 
deposited  by  the  plaintiff',  and  £2  by  one  Roberts,  in  the  hands  of  the  defendant  as  a 
stakeholder,  and  won  of  the  said  Roberts  by  the  plaintiff :  "  and  it  was  held  that  under 
these  particulars  the  plaintiff  could  not  recover  his  own  stake.  Alderson,  B.  Who 
could  conjecture  that  under  this  particular  the  plaintiif  was  going  for  his  own  stake  ?] 
So  it  might  have  been  said  in  Haslelow  v.  Jackson.  [Alderson,  B.  I  accede  to  the 
authority  of  that  case,  although  I  think  it  a  very  strong  decision.  It  does  not  con- 
vince me ;  it  overcomes  me.  Parke,  B.  It  is  difficult  to  say  the  party  can  recover 
back  his  own  stake,  unless  he  intimate  that  he  means  to  do  so.  Here,  however, 
the  case  is  quite  clear ;  the  plaintiff'  has  misled  the  defendant  by  the  form  of  his 
particulars.] 

Pollock,  C.  B.  There  will  be  no  rule.  The  plaintiff  is  [713]  precluded  by  the 
form  of  his  particulars.  With  respect  to  the  case  of  Hastelow  v.  Jackson,  I  forbear 
saying  anything  upon  it  at  present;  it  is  binding  upon  us  until  reviewed  in  a  Court 
of  error.  If  the  same  question  arose  before  me,  I  should  certainly  advise  a  bill  of 
exceptions. 

The  rest  of  the  Court  concurring. 

Rule  refused. 

Dickinson  v.  Makrow  and  Others.  Nov.  14,  1845. — The  plaintiff,  a  merchant  at 
Sunderland,  having  given  an  order  to  B.  &  Co.,  at  Dantzic,  for  a  cargo  of  wheat, 
wrote  to  request  that  B.  &  Co.  would  hold  it  at  the  disposal  of  the  defendants, 
merchants  of  Liverpool,  who  would  lodge  the  necessary  credits  for  the  remaining 
balance,  and  communicated  this  to  the  defendants.  A  few  days  afterwards,  and 
before  the  wheat  was  shipped  from  Dantzic,  the  plaintiff  wrote  to  the  defendants 
as  follows : — "  We  request  you  will  account  to  Mr.  J.  S.,  of  Newcastle,  for  the 
proceeds  of  the  wheat  we  have  consigned  to  you,  lying  at  Dantzic,  in  Messrs.  B.'s 
possession,  which  we  wrote  about  to  you  a  few  days  ago."  The  defendants 
assented  to  this  order,  and  informed  S.  (who  was  largely  indebted  to  them)  that 
they  held  the  wheat  to  his  account ;  and  on  its  arrival,  they  rendered  accounts 
of  the  sale  of  it  to  S.,  and  placed  the  balance  of  the  proceeds  to  the  credit  of  his 
account  with  them  : — Held,  that  the  plaintiff''s  order  to  account  to  S.  was  an  order 
transferring  the  proceeds  to  him,  and  not  a  mere  order  to  pay  to  him,  and  was 
not  revocable  after  the  defendants  had  acted  upon  it. 

Debt  for  money  had  and  received,  for  interest,  and  on  an  account  stated.  Pleas, 
non  assumpsit,  set-off,  and  payment ;  and  issues  thereon.  The  particulars  of  demand 
claimed  the  sum  of  10421.  17s.,  being  the  balance  due  to  the  plaintiff  of  the  proceeds 
of  300  lasts  of  wheat  sold  by  the  defendants  in  the  year  1844,  and  also  interest  on 
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such  biilanue,  at  the  rate  of  5  per  cent,  per  aninira,  from  the  21st  of  September,  1844. 
The  particulars  of  set-ott"  were  for  sums  paid  for  insurance,  freight,  itc.  ;  and  amongst 
them  was  the  following  item  : — "  Cash  transferred  to  Mr.  James  iScarth  bv  your  order, 
10421.  17s." 

At  the  trial,  before  Wightman,  J.,  at  the  last  spring  assizes  at  Liverpool,  it  appeared 
that  the  action  was  brought  by  the  plaintitf,  a  merchant  canying  on  business  at 
Sunderland  under  the  firm  of  John  Dickenson  A;  Co.,  to  re-[714]-cover  from  the 
defendants,  who  are  merchants  at  Liverpool,  carrying  on  business  there  under  the  firm 
of  "Peter  Marrow  &  Co."  the  sum  of  10421.  17s.,  with  interest  from  the  21st  of 
September,  1844,  being  the  balance  of  the  proceeds  of  300  lasts  of  wheat  consigned 
to  and  sold  by  the  defendants,  under  the  following  circumstances : — 

In  the  spring  of  1S44  the  plaintiti'  gave  an  order  to  Messrs.  Behrend  &  Co.  of 
Dantzic,  for  300  lasts  of  wheat.  On  the  9th  of  April,  the  plaintift",  acting  under  the 
advice  of  a  Mr.  James  Scarth,  a  merchant  at  Xewcastle-upou-Tyne,  wrote  to  Messrs. 
Behrend  &  Co.,  through  the  defendants,  as  follows: — 

"Sunderland,  April  9th,  1844. 

"Gentlemen, — We  request  j'ou  will  hold  at  the  disposal  of  Messrs.  Peter  Marrow 
&  Co.  of  Liverpool,  the  300  lasts  of  wheat  purchased  of  you  by  us,  and  those  friends 
will  lodge  the  necessary  credits  for  the  remaining  balance." 

On  the  11th  of  April,  the  defendants  wrote  to  the  plaintifl' as  follows: — 

"  Liverpool,  April  11th. 

"  Gentlemen, — Our  mutual  friend,  Mr.  James  Scarth  of  Newcastle,  has  handed  us 
your  letter  of  the  9th  inst.  to  Messrs.  Behrend  &  Co.  of  Dantzic,  authorizing  them  to 
transfer  to  us  300  lasts  of  wheat  held  by  them  to  your  order.  We  feel  much  obliged 
by  this  proof  of  your  confidence,  and  shall  be  most  happy  if  the  wheat  should  come 
to  a  good  market.  We  have  by  this  day's  post  transmitted  your  letter  to  Messrs. 
Behrend  &  Co.,  requesting  them  to  procure  freight  for  this  wheat  by  good  ships  to 
this  port,  on  the  best  possiijle  terms." 

A  few  days  after  the  receipt  of  this  letter,  Scarth  entered  into  an  agreement  with 
the  plaintiff  to  make  consignments  of  goods  to  the  latter  for  sale  on  his  account ;  and, 
in  order  to  put  Scarth  in  funds  or  in  credit  to  procure  consignments,  [715]  the 
plaintifl',  on  the  I7th  of  April,  gave  Scarth  a  letter  to  the  defendants,  which  he  trans- 
mitted to  them,  as  follows  : — 

"Sunderland,  April  17th,  1844. 

"  Dear  Sirs, — We  request  you  will  account  to  Mr.  J.  Scarth  for  the  proceeds  of 
the  wheat  we  have  consigned  to  you  lying  at  Dantzic  in  Messrs.  Behrend's  possession, 
which  we  wrote  to  you  about  a  few  days  ago.  As  soon  as  it  arrives,  you  will  please 
write  to  us." 

In  the  meantime,  on  the  13th  of  April,  Scarth  had  written  to  the  defendants  a 
letter,  (which  was  put  in  evidence  by  the  defendants),  in  which  he  stated,  "  It  is 
understood  that  I  have  a  lien  over  all  consignments  made  to  you  through  me,  and 
which  I  transfer  to  yon,  for  any  balance  on  any  of  them." 

On  the  19th  of  Apiil,  the  defendants  wrote  to  the  plaintifl'  as  follows: — "We  beg 
to  acknowledge  receipt  of  j-our  favour  dated  17th  inst.,  and,  in  compliance  with  your 
request,  will  hold  for  Mr.  James  Scarth's  account  the  proceeds  of  the  wheat  transferred 
to  us  on  your  account,  in  the  hands  of  Messrs.  Behrend  iV  Co.  We  will  advise  you 
so  soon  as  we  hear  that  the  freight  is  engaged,  and  also  on  the  arrival  of  the 
wheat  here." 

About  the  beginning  of  Ma}',  the  plaintiff  became  dissatisfied  with  Scarth's  non- 
fulfilment  of  his  engagements,  and  in  consequence  wrote  to  the  defendants,  on  the  4th 
of  May,  the  following  letter  : — 

"Sunderland,  May  4th,  1844. 

"  Dear  Sir, — We  wrote  you  some  short  time  ago,  from  Mr.  Scarth's  office,  a  letter 
in  which  we  fear  we  committed  a  mistake ;  but  not  having  a  copy  by  us,  we  write 
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from  memory.  The  intention  of  that  letter  was  to  remit  to  Mr.  Scarth  the  extra  sum 
you  advance  upon  consignments,  we  understood  30s.  per  quarter,  when  you  receive 
the  documents ;  and  we  believe  we  said  to  you  net  proceeds.  If  [716]  this  is  correct, 
please  observe  this,  that  the  net  proceeds  are  to  be  remitted  to  us,  and  all  other 
necessary  documents.  You  will  also  say,  by  return  of  post,  if  you  have  advanced 
any  money  to  Mr.  Scarth  upon  this  grain,  and  how  much ;  or,  when  you  do  so,  let 
us  know. 

"  So  soon  as  the  cargo  arrives,  please  to  write  us  immediately ;  but  should  you 
have  an  offer  ia  the  meantime,  leaving  us  a  small  profit,  be  sure  to  let  us  know." 

On  the  16th  of  May  the  defendants  wrote  to  the  plaintiff',  inclosing  a  statement  of 
the  charges  on  the  shipping  of  the  wheat  at  Dantzic,  and  advising  him  that  they  had 
effected  insurance  on  the  cargo,  &c.  ;  and  stating  also  that  they  had  received  his  letter 
of  the  4th  of  May,  a  copy  of  which  they  had  handed  to  Scarth,  with  a  request  that 
he  would  see  the  plaintiff  on  the  subject.  On  the  27th  of  May  the  plaintiff  wrote  to 
the  defendants,  as  follows  : — 

"  Dear  Sirs, — We  are  not  at  all  satisfied  with  your  answer  regarding  our  wheat. 
We  beg,  therefore,  a  distinct  answer  to  ours  of  the  4th  instant,  and  shall  hold  you 
liable  "for  any  irregularity  with  Mr.  Scarth.  You  will  do  nothing  without  our 
orders." 

On  the  29th  of  May  the  defendants  replied  as  follows  : — 

"  Gentlemen, — In  reply  to  your  favour  of  27th  instant,  we  beg  to  refer  you  to  our 
letter  of  the  19th  ultimo,  and  to  inform  you,  that,  having  signified  to  Mr.  James 
Scarth,  that,  in  compliance  with  your  order  of  transfer,  we  held  proceeds  of  the  Dantzic 
wheat  for  his  account,  and  having  since  acted  in  conformity,  we  do  not  see  how  at 
present  we  can  alter  our  position." 

The  wheat  arrived  at  Liverpool  from  Dantzic  on  the  4th  of  June,  and  was  sold  at 
different  periods  by  the  defendants,  and  account  sales  were  rendered  by  them  to 
Scarth  ;  the  net  proceeds  amounting  to  10421.  17s.,  which  the  de-[717]-fendants  placed 
to  the  credit  of  Scarth's  account  with  them  in  respect  of  other  transactions,  on  which 
he  owed  them,  during  the  whole  of  the  period  covered  by  the  above  correspondence, 
a  large  balance.  On  the  7th  of  June,  Scarth,  at  the  plaintiff's  request,  wrote  a  letter 
to  the  defendants,  to  the  following  effect: — "Messrs.  J.  Dickinson  &  Co.  having 
informed  me  that  you  wish  me  to  state  to  you  that  I  have  no  claim  on  them  for  the 
cargo  of  the  Dantzic  or  otherwise,  I  have  no  hesitation  in  doing  so,  more  especially 
as  it  will  unfortunately  have  to  be  the  reverse,  as  some  grain  which  should  have  been 
sent  to  them  has  not  come  forward.  I  shall  be  pleased  to  find  that  you  and  said 
friends  can  settle  matters  satisfactorih\"  To  this  letter  the  defendants  replied, 
refusing  to  recognize  this  disclaimer,  and  stating  that  they  considered  the  order  in 
his  (Scarth's)  favour  from  the  plaintiff",  upon  the  faith  of  which  they  had  acted,  as  a 
binding  transfer  of  the  property,  upon  which  they  had  a  security  for  their  general 
balance  of  account  with  him. 

Scartli  shortly  afterwards  became  wholly  insolvent ;  and  the  defendants  having 
refused  to  pa}'  over  to  the  plaintiff  the  net  proceeds  of  the  wheat,  on  the  ground  that 
the  plaintiff's  letter  of  the  17th  of  April  operated  as  a  binding  transfer  to  Scarth  of 
the  property  in  the  wherft,  and  entitled  them  to  hold  the  proceeds  as  a  security  for 
their  general  balance  of  account  with  him,  the  present  action  was  brought. 

The  same  ground  of  defence  was  set  up  on  behalf  of  the  defendants  at  the  trial. 
For  the  plaintiff' it  was  answered,  that  his  letter  of  the  17th  of  April  operated  only 
as  a  bare  authority  to  account  to  Scarth  for  the  proceeds  when  received,  which  was 
revocable,  and  was  in  fact  revoked  before  the  arrival  of  the  wheat  by  the  letters  of  the 
dth  and  27th  of  May.  The  learned  Judge  thought  that  the  transaction  amounted  to 
a  transfer  of  the  property  to  Scarth,  [718]  and  that  the  defendants  were  entitled  to 
a  verdict.  He  offered,  however,  to  leave  the  question  to  the  jury ;  but  this  not  being 
required  by  the  plaintiff's  counsel,  his  Lordship  directed  a  verdict  for  the  defendants 
on  the  first  issue,  with  liberty  to  the  plaintiff"  to  move  to  enter  a  verdict  for  him  for 
10421.  17s.  and  interest,  if  the  Court  should  be  of  opinion  that  the  authority  given 
by  the  letter  of  the  17th  of  April  was  revocable. 

In  Easter  Term,  AVatson  ol3tained  a  rule  nisi  accordingly ;  against  which 

Martin  (Crompton  with  him)  now  shewed  cause.  The  letter  of  the  17th  of  April 
operated,  not  as  a  simple  mandate  from  principal  to  agent,  revocable  at  any  time  until 
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executed,  as  was  contended  for  the  plaintiff,  but  as  a  transfer  to  the  defendants  of  the 
balance  of  the  proceeds  of  the  cargo,  to  be  held  bj'  them  against  Scarth's  debt.  There 
can  be  no  doubt  that,  if  A.  owes  B.  a  debt,  and  C.  transfers  property  of  his  to  B.  as 
a  security  for  A.'s  debt,  that  is  a  valid  transaction  in  law.  The  debt  between  A.  and 
B.  is  a  sufficient  consideration:  fl'alker  v.  Boftwn  (9  M.  &  W.  411).  This  is  in 
substance  the  same  transaction,  except  that  here  the  party  holding  the  goods  combines 
in  himself  the  character  of  creditor  and  of  the  person  who  receives  the  order.  The 
same  doctrine  is  laid  down  in  Bailei/  v.  Culrenrell  (8  B.  &  Cr.  448),  and  in  Hukhhison 
V.  Heyvorlh  (9  Ad.  &  Ell.  107  ;  IP.  &  D.  266),  where  all  the  authorities  are  referred 
to.  [Parke,  B.  The  only  question  is,  whether  this  is  a  simple  mandate  to  pay  to 
Scartb,  or  a  transfer  of  the  debt  :  if  it  be  the  latter,  the  debt  is  paid.  Why  should 
a  man  at  Sunderland  send  a  mandate  to  a  house  at  Liverpool,  to  pay  the  proceeds  to 
a  man  at  Newcastle  !  And  the  defendants'  answer  of  the  19th  of  April  [719]  informed 
the  plaintiff  that  they  understood  it  as  a  transfer  of  the  debt]  The  Court  then 
called  on 

AVatson  and  Tomlinson,  in  support  of  the  rule.  The  relation  of  principal  and  agent 
existed  between  the  plaintiff  at  Sunderland  and  the  defendants  at  Liverpool.  The 
defendants  were  to  receive  the  cargo,  and  transmit  the  proceeds  to  the  plaintiff. 
While  the  vessel  was  on  its  voyage,  this  oi-der  was  given,  which  the  plaintiff  contends 
was  not  a  transfer  of  the  proceeds  of  the  cargo,  which  had  not  then  arrived,  but  simply 
an  order  to  pay  them  to  ScArth,  (who  had  been  employed  as  the  plaintiff's  agent  to 
procure  the  cargo),  instead  of  to  the  plaintiff  himself.  It  is  clear  that  the  defendants 
considered  their  agency  as  conrinuing  notwithstanding ;  they  effected  insurance  and 
paid  the  charges,  and  .advised  the  plaintiff  of  their  ha\nng  done  so.  The  terms  of 
the  letter  do  not  import  a  transfer  of  the  proceeds :  the  plaintiff  does  not  tell  the 
.  defendants  to  hold  them  for  Scarth,  but  merely  to  account  to  him,  that  is,  to  pay 
over  the  proceeds  to  him,  instead  of  to  the  plaintiff. 

Pollock,  C.  B.  The  simple  question  is,  whether  this  was  an  equitable  assignment 
of  the  proceeds  of  the  cargo,  or  a  mere  order  to  pay  them  over  to  Scarth.  If  it  was 
a  mere  order  to  pay,  it  was  revoked  :  if  it  was  an  equitable  assignment,  the  revocation 
did  not  operate.  Upon  the  construction  of  the  letter  itself,  it  seems  to  me  that  it 
clearly  amounted  to  a  transfer  of  the  cargo  ;  and  the  letter  of  the  4th  of  May  shews 
as  clearly  that  the  plaintiff  so  understood  it,  for  he  admits  it  to  be  a  transfer  order  to 
a  certain  extent.     I  think  it  must  operate  to  the  whole  extent. 

Parke,  B.  I  am  entirely  of  the  same  opinion.  The  simple  question  is,  whether 
this  was  a  mere  order  to  pay,  or  what  has  lieen  called  a  transfer  order  :  and  I  think 
that,  on  the  letter  of  the  17th  of  April  itself,  and  particularly  when  [720]  coupled 
with  that  of  the  4th  of  May,  it  is  clear  that  it  was  an  order  transferring  the  debt.  It 
is  the  same  as  if  the  plaintiff  had  said,  "  We  have  assigned  the  cargo  to  Scarth,  and 
you  are  to  account  with  him  instead  of  with  us."  Then  the  question  is,  whether  this 
equitable  assignment  was  acted  upon,  and  the  defendants'  evidence  shewed  clearly 
that  it  was. 

Aldersox,  B.  I  am  of  the  same  opinion.  This  was,  no  doubt,  a  question  for  the 
jury,  if  Mr.  Watson  had  desired  that  they  should  pass  their  judgment  upon  it;  but 
thej-  could  not  hesitate  a  moment  about  it,  because  the  plaintiff  has  put  his  own 
construction  on  his  own  letter,  and  has  construed  it  so  as  to  give  a  verdict  to  the 
defendants. 

Rolfe,  B.,  concurred. 

Rule  discharged. 


In  re  Barber,  Gent.,  E.x  parte  the  Manchester  .\nd  Leed.s  Kailw.w 
Company,  and  the  Other  K.vte-Payers  of  the  Township  of  K.\strick. 
Nov.  18,  1845. — Semble,  that,  under  the  Attorneys  and  Solicitors  Act,  (6  &  7 
Vict.  c.  73,  s.  37),  all  the  common-law  courts  therein  mentioned  have  a  common 
jurisdiction  to  refer  for  taxation  an  attorney's  bill  for  business  done  in  any  of 
them. — Where  a  surveyor  of  highways  within  a  parish  employed  an  attorney  to 
conduct  an  indictment  for  an  obstruction  of  one  of  the  highways,  and  to  transact 
other  business,  and  paid  his  bill  out  of  the  monies  raised  by  the  highwa}'  rate — 
Held,  that  the  rate-payers  were  not  persons  "  liable  to  pay,"  withiu  the  meaning 


666  IN    RE   BARBER  14M.  &W.  721. 

of  the  stat.  6  &  7  Viet.  c.  73,  s.  38,  and  could  not,  therefore,  apply  for  a  reference 
of  the  bill  to  taxation. 

[S.  C.  3  D.  &  L.  244 ;  15  L.  J.  Ex.  9 ;  9  Jur.  976.] 

This  was  a  rule  calling  upon  Mr.  Barber,  an  attorney  of  this  court,  to  shew  cause 
why  his  bill  of  costs  should  not  be  referred  to  the  Master  for  taxation.  Mr.  Barber 
had  been  employed  by  the  survej'or  of  the  highways  of  the  township  of  Rastrick,  to 
prefer  and  conduct  an  indictment  for  an  obstruction  of  one  of  the  highways,  and  to 
transact  other  business,  (not  in  this  court),  his  charges  for  which  amounted  [721]  in 
the  whole  to  7iJ01.  8s.  4d.,  of  which  52.51.  14s.  8d.  had  been  paid  to  him.  The  present 
application  was  made  on  behalf  of  the  railway  compan}'  and  the  major  part  of  the 
other  rate  payers  of  the  township  of  Rastrick  ;  a  rate  having  been  made  therein,  under 
the  stat.  5  AVill.  4,  c.  50,  s.  27,  for  the  payment  (inter  alia)  of  the  bill  in  question.  A 
similar  application  had  been  first  made  to  Coleridge,  J.,  at  Chambers,  and  refused  on 
the  ground  that  the  rate-payers  were  not  persons  "  liable  to  pay  "  the  bill,  within  the 
meaning  of  the  stat.  6  &  7  Vict.  c.  73,  s.  38,  and  therefore  not  competent  to  make 
application  for  a  reference  of  the  bill  to  taxation. 

Martin  and  Addison  now  shewed  cause  against  the  rule.  There  are  two  answers 
to  this  application.  In  the  first  place,  this  Court  has  no  authority  to  refer  to  taxation 
an  attorney's  bill  for  business  done  on  the  Crown  side  of  the  Court  of  Queen's  Bench. 
That  question  depends  on  the  construction  of  the  37th  section  of  the  Attoineys  and 
Solicitors  Act,  (6  &  1  Vict  c.  73),  which  provides,  that  "it  shall  be  lawful,  in  case  the 
business  contained  in  such  bill,  or  any  part  thereof,  shall  have  been  transacted  in  the 
High  Court  of  Chancery,  or  in  any  other  Court  of  equity,  or  in  any  matter  of  bank- 
ruptcy or  lunacy,  or  in  case  no  part  of  such  business  shall  have  been  transacted  in  any 
Court  of  law  or  equity,  for  the  Lord  High  Chancellor  or  the  Master  of  the  Rolls ;  or, 
in  case  any  part  of  such  business  shall  have  been  transacted  in  any  other  Court,  for 
the  Courts  of  Queen's  Bench,  Common  Pleas,  Exchequer,  Court  of  Common  Pleas  at 
Lancaster,  or  Court  of  Pleas  at  Durham,  or  any  Judge  of  either  of  them,  and  they  are 
hereby  respectively  required  to  refer  such  bill,  on  the  demand  of  such  attorney  or 
solicitor,  executor,  administrator,  or  assignee,  thereupon  to  be  taxed  and  settled  by 
the  proper  officer  of  the  court  in  which  such  reference  shall  be  made."  The  word 
"  respectively  "  seems  to  shew  that  the  taxation  is  to  [722]  take  place  in  the  court  in 
which  the  business,  or  some  part  of  it,  was  done.  It  can  hardly  be  supposed  that  it 
was  intended,  for  instance,  to  give  the  Court  of  Pleas  at  Durham  power  to  tax  a  bill 
for  business  done  in  this  court.  [Parke,  B.  That  clause  is  founded  upon  the  23rd 
section  of  the  2  Geo.  2,  c.  23,  which  confined  the  power  of  taxation  to  the  Court  in 
which  the  greater  part  of  the  business  was  done.  In  practice,  however,  the  powei'  was 
exercised  by  the  Court  in  which  any  part  of  it  was  done.  Now  the  present  statute 
drops  those  words,  which  shews,  I  think,  that  the  Legislature  meant  to  give  a  common 
jurisdiction  to  all  the  Courts  therein  mentioned.]  It  may  only  mean  to  provide 
expressly  that  it  shall  not  be  necessary  to  inquire  into  the  amount  done  in  the  particular 
court. 

But,  secondly,  the  rate-payers  of  the  township  are  not  persons  entitled  to  apply 
for  a  taxation  of  this  bill.  The  38th  section  of  the  statute  enacts,  "  that  where  any 
person,  not  the  party  chargeable  with  any  such  bill  within  the  meaning  of  the  provisions 
hereinbefore  contained,  shall  be  lial)le  to  pay  or  shall  have  paid  such  bill,  either  to  the 
attorney  or  solicitor,  his  executor,  administrator,  or  assignee,  or  to  the  parties  charge- 
able with  such  bill  as  aforesaid,  it  shall  be  lawful  for  such  person,  his  executor,  adminis- 
trator, or  assignee,  to  make  such  application  for  a  reference  for  the  taxation  and  settle- 
ment of  such  bill  as  the  party  chargeable  therewith  might  himself  make ;  and  the 
same  reference  and  order  shall  be  made  thereupon,  and  the  same  course  pursued  in  all 
respects,  as  if  such  application  was  made  by  the  party  chargeable  with  such  bill  as 
aforesaid."  The  rate-payers  are  not  persons  "liable  to  pay"  the  bill,  within  the 
meaning  of  this  section.  The  surveyor  is  the  client  of  the  attorney,  and  they  levy  a 
rate  for  the  payment  of  it.  It  is  a  personal  contract  of  the  surveyor,  although  he  is, 
hy  the  concurrence  of  the  majority  of  the  rate-payers,  to  be  reimbursed  by  a  rate  levied 
on  the  whole  of  them.  [Rolfe,  B.  The  rate-payers  are  to  [723]  contribute  by  a  rate 
to  a  fund,  which,  in  the  hands  of  another  person,  is  to  be  applied  to  the  payment  of 
the  bill.]  Or  rather,  to  contribute  to  a  fund  for  his  reimbursement.  The  39th  section 
expressly  provides  for  the  case  of  a  cestui  que  trust,  thereby  excluding  other  cases, 
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such  as  the  present.  These  parties  are  liable  to  pay  the  rate,  but  not  to  pay  the 
attorney's  bill ;  and,  under  the  105th  section  of  the  Highway  Act,  (5  &  6  Will.  4,  c.  50), 
there  is  an  appeal  to  the  justices  in  sessions  against  the  allowance  of  the  surveyor's 
accounts,  so  that  there  is  an  adequate  check  against  improper  expenditure  of  this 
nature. 

Knowles  and  Hoggins,  in  support  of  the  rule,  were  desired  to  address  themselves 
to  the  latter  point.  The  rate-payers  are  persons  "liable  to  pay"  the  bill,  within  the 
meaning  of  the  38th  section.  The  object  of  this  act  undoubtedly  was  to  render  the 
taxation  of  attoniies'  bills  more  easy  and  general.  The  37th  section  gives  the  right 
of  applying  for  a  taxation  to  the  persons  chargeable  by  the  bill,  and  their  representsi- 
tives  and  assignees,  meaning  thereb}^  the  parties  legally  liable  to  pay  it.  Then  the 
38th  section,  for  the  protection  of  parties  not  directly  chargeable,  extends  the  same 
right  to  all  persons  who  shall  be  lialile  to  pay  or  shall  have  paid  the  bill ;  that  is, 
construing  the  clause  reasonably,  to  all  persons  who  are  ultimately  to  be  charged  for 
the  purpose  of  paying  it.  Here  the  rate-payers  are  bound  to  contribute  to  form  a  fund, 
out  of  which  the  party  legally  chargeable  is  to  pay  the  bill.  It  is  their  money  which 
pays  it,  and  they  are  the  persons  who  have  really  an  interest  in  the  taxation.  [Kolfe,  B. 
Is  each  of  them  to  tax  toties  quoties?]  No  ;  a  taxation  at  the  instance  of  one  would 
enure  for  the  benefit  of  all.  [Pollock,  C.  B.  Then  a  single  rate-payer  might,  by 
collusion,  procure  a  taxation  of  the  bill,  although  all  the  others  might  be  willing  to 
pay  it.]  On  the  other  hand,  there  may  be  collusion  between  the  surveyor  and  the 
at-[724]-torney,  to  the  great  prejudice  of  the  rate-payers.  A  mortgagor  has  been  held 
entitled  to  tax  a  bill  of  costs  supplied  to  his  mortgagee:  In  re  Carciv  (H  Law  J., 
N.  S.,  Chanc,  100.) 

Pollock,  C.  B.  I  think  this  rule  ought  to  be  discharged.  The  question,  whether 
this  bill  is  the  subject  of  taxation  in  this  Court,  does  not  necessarily  arise,  and  1  give 
no  opinion  upon  it.  But  it  is  contended  that,  under  the  3Sth  or  39th  section  of  this 
act  of  Parliament,  the  6  &  7  Vict.  c.  73,  a  taxation  of  this  bill  ought  to  be  directed. 
The  38th  section  is  in  these  terms : — [His  Lordship  read  it.]  The  case  of  In  re  Caretv, 
which  h;is  been  cited,  where  an  attorney's  bill  of  costs  was  taxed  on  the  application 
of  a  mortgagor,  shews  that  that  is  one  instance  (and  no  doubt  there  are  several  others) 
to  which  that  section  applies.  The  39th  section  applies  only  to  the  case  of  trustees 
and  their  cestuis  que  trust.  The  question,  therefore,  really  is,  whether  a  person,  who 
contributes  as  a  rate-payer  to  a  fund  out  of  which  an  attorney's  bill  is  to  be  paid,  is 
within  the  provisions  of  the  38th  section,  as  being  a  person  not  the  party  chargeable 
with  the  bill,  but  liable  to  pay  the  same  to  the  attorney  or  to  the  party  chargeable 
with  it.  It  appears  to  me,  that  such  a  case  cannot  be  said  to  be  within  either  the 
language  or  the  spirit  of  this  enactment.  It  is  certainly  not  within  the  words ;  for 
the  rate-payer  is  not  liable  to  pay  the  bill,  but  only  to  pay  a  rate  out  of  which  the  bill 
may  by  possibility  be  paid.  And  with  respect  to  the  spirit  of  the  act,  I  cannot  think 
that  it  could  have  been  intended  to  give  persons  who  have  only  such  a  species  of 
interest  in  the  payment  of  the  bill  as  this,  a  right  to  have  it  taxed,  in  the  absence 
of  any  special  provision  for  that  purpose,  and  of  any  mode  of  carrying  it  out.  In 
truth,  there  are  other  means  provirleil  by  law,  by  which  the  rate-payers  may  be 
protected  against  misconduct  in  the  [725]  persons  entrusted  with  the  administration 
of  the  affairs  of  the  parish  ;  namely,  by  a[)plication  to  the  magistrates,  who  have  to 
settle  and  allow  the  accounts  of  the  surveyors.  The  violation  of  their  duty  by  those 
whose  business  it  is  to  take  care  of  the  interests  of  the  rate-payers  is  not  to  be  presumed  ; 
but,  if  they  do  so  violate  their  duty,  their  default  cainiot  be  supplied  by  this  Court, 
where  the  act  of  Parliament  cont;iins  no  words  that  enable  it  to  do  so. 

For  these  reasons,  I  concur  in  the  view  of  this  case  which  was  taken  by  my  Brother 
Coleridge,  and  think  this  rule  ought  to  be  discharged. 

Parkk,  B.  I  entirely  agree  in  the  view  of  this  case  which  has  been  taken  by  the 
Lord  Chief  Baron.  It  is  not  necessary  on  the  present  occasion  to  say  whether  this 
Court  has  the  power,  under  the  37th  section  of  this  act,  to  order  a  taxation  of  this 
bill ;  though  I  am  strongly  of  opinion  that  it  has,  and  that  a  common  jurisdiction  is 
given  by  that  section  to  all  the  common-law  courts.  But,  upon  the  other  point,  I  think 
my  Brothel-  Coleridge  has  put  a  right  construction  on  the  38th  section.  This  is  a 
mixed  fund  in  the  hands  of  the  surveyor,  consisting  partly  of  the  contributions  of  the 
rate-payers  already  in  his  hands,  and  partly  of  the  rates  which  he  is  empowered  to 
make  under  the  5  &  6  Will.  4,  c.  50,  s.  27,  and  out  of  which  he  is  to  pay,  not  only  the 
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attorney's  bill,  but  also  other  expenses,  penalties,  and  forfeitures  which  may  be  payable 
out  of  it.  He  is,  however,  the  party  liable  to  the  attorney  for  his  bill,  and  the  rate- 
payers are  not  in  any  sense  persons  liable  to  pay  it,  within  the  meaning  of  sect.  38. 

Alderson,  B.  I  am  of  the  same  opinion.  I  think  a  rate-payer  is  not  one  of  those 
persons  who  either  has  paid  or  is  liable  to  pay  the  bill,  either  to  the  attorney  or  the 
surveyor.  That  he  is  not  liable  to  pay  the  attorney  is  too  clear  for  argument.  Neither 
is  he  liable  to  pay  it  to  the  [726]  surveyor,  until  it  has  been  allowed  in  his  accounts 
by  the  justices.  Nor  is  the  rate-payer  without  remedy  in  case  of  any  abuse  ;  for  it  is 
his  duty  to  apply  to  the  justices  when  the  surve3'or  is  passing  his  accounts,  and  if  a 
proper  case  be  made  out,  the  justices  will  no  doubt  discharge  their  duty,  and  call  upon 
the  surveyor  either  to  shew  that  he  has  taxed  the  attorney's  bill,  or  to  satisfy  them 
that  it  did  not  require  taxation.  No  difficulty  can  arise  if  the  magistrates  do  their 
duty,  and  we  will  not  presume  the  contrary. 

KOLFE,  B.  I  am  of  the  same  opinion.  It  struck  me  at  first  sight  that  this  Court 
had  no  authorit}'  to  order  the  taxation  of  a  bill  for  business  done  in  another  of  the 
common-law  courts ;  but,  upon  further  consideration,  and  after  hearing  what  has  been 
thrown  out  by  my  Brother  Parke,  I  am  disposed  to  concur  with  him  on  that  point. 
But  I  am  clearly  of  opinion  that  this  bill  cannot  be  taxed  on  the  application  of  these 
parties.  The  27th  section  of  the  5  &  6  Will.  4,  c.  50,  is  that  which  enables  the  surveyor 
to  make  a  rate,  which  is  the  fund  wherewith  he  is  to  discharge  his  duties.  Then  it 
is  said  that  the  rate-payers  are  interested  in  the  whole  of  this  fund.  But  how  is 
their  interest  provided  for?  By  the  44th  section,  which  provides  that,  "within 
fourteen  days  after  the  election  or  appointment  of  the  surveyor,  the  accounts  made  in 
writing,  and  signed  by  the  surveyor,  district  surveyor,  or  assistant  surveyor  for  the 
year  preceding,  of  all  monies  received  or  disbursed  by  virtue  of  this  act,  ending  on  the 
day  of  the  election  or  appointment  of  surveyor,  shall  be  made  up,  balanced,  and  laid 
before  the  parishioners  in  vestry  assembled,  who  may,  if  they  think  fit,  order  an 
abstract  thereof  to  be  printed  and  published  ;  and  within  one  calendar  month  after 
the  election  or  appointment  of  surveyor  as  herein  directed,  the  said  accounts  shall  be 
signed  by  the  surveyor,  &c.  for  the  year  preceding,  and  laid  before  the  justices  of  the 
peace  at  a  special  sessions  for  the  highways,  holden  at  the  place  [727]  nearest  to  the 
parish  or  district  for  which  such  surveyor  shall  have  been  appointed,  and  such  justices 
are  hereby  authorized  and  required  to  examine  him  as  to  the  truth  of  the  said 
accounts,  or  of  any  charge  contained  therein  :  provided  always,  that,  if  any  person 
chargeable  to  the  rate  authorized  to  be  made  by  this  act  as  any  complaint  against  such 
accounts,  or  the  application  of  the  monies  received  by  the  said  surveyor,  it  shall  be 
lawful  for  any  such  inhabitant  to  make  his  complaint  thereof  to  such  justices  at  the 
time  of  the  verification  of  such  accounts  as  aforesaid,  and  the  said  justices  are  hereby 
required  to  hear  such  complaint,  and,  if  they  shall  think  fit,  to  examine  such  surveyor 
upon  oath,  and  to  make  such  order  thereon  as  to  them  shall  seem  meet."  Now,  if 
a  proper  case  be  made  out,  shewing  that  the  surveyor  has  paid,  or  is  about  to  pay  an 
attorney's  bill  without  submitting  it  to  the  proper  taxation,  the  magistrates  might 
say  to  the  surveyor  that  they  would  not  pass  it  unless  it  were  taxed,  and  some  person 
were  present  on  the  part  of  the  rate-payers  to  see  that  justice  was  done.  That  course 
would  prevent  any  difficulty  ;  but  the  doctrine  contended  for  to-day  would  lead  to 
difficulties  insurmountable.  Besides  that  suggested  by  my  Brother  Parke,  that  this 
is  a  mixed  fund  in  the  hands  of  the  surveyor,  applicable  to  various  purposes,  it  is  also 
composed  partly  of  the  balance  of  the  preceding  year,  and,  for  aught  we  know,  that 
balance  might  be  sufliicient  for  the  payment  of  the  bill. 
Rule  discharged,  with  costs. 

[728]  Emery  v.  Eichard.s.  Nov.  18,  1845. — A  wager  of  less  than  £10  on  a  foot- 
race to  be  run  for  a  sum  under  £10,  before  the  stat.  8  &  9  Vict.  c.  108,  s.  18, 
was  legal  and  valid,  and  neither  of  the  betters  could  recover  back  his  stake  from 
the  stake-holder  before  the  determination  of  the  event. 

[S.  C.  15  L.  J.  Ex.  49.     Referred  to,  Hampden  v.  Walsh,  1876,  1  Q.  B.  D.  194.] 

Assumpsit  for  money  had  and  received.     Plea,  non  assumpsit. 
At  the  trial,  before  the  under-sherifi'  of  Staffordshire,  it  appeared  that  the  action 
was  brought  to  recover  from  the  defendant  the  sum  of  10s.,  being  the  stake  deposited 
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in  his  hands  by  the  plaintiff,  to  abide  the  event  of  a  wager  upon  a  foot-race  to  be  run 
for  the  sum  of  £o.  The  phiintifl"  had  demanded  back  his  stake  before  Ijringing  the 
action.  The  under-sheriff  ruled  that  the  race  was  an  illegal  game,  and  under  his 
direction  the  plaintiff  had  a  verdict  for  10s. 

Hance  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection, 

Martin  now  shewed  cause.  The  ruling  of  the  under-sheriff  was  correct,  for  this 
race  was  an  illegal  game  within  the  stat.  9  Ann.  c.  14,  s.  1.  The  effect  of  that  statute 
is  not  merely  to  avoid  securities  given  for  money  lost  at  gaming  or  betting  on  the 
games  therein  mentioned,  but  to  avoid  the  contract,  and  therefore  to  entitle  the  loser 
to  recover  back  the  money  lost  by  him  upon  such  games  :  and  its  operation  is  not 
confined  to  cases  where  the  sum  amounts  to  £10.  The  statute  was  hold,  in  Applcgarth 
V.  C'olki/  (10  M.  &  W.  723),  to  apply  to  all  the  games  mentioned  in  the  IG  Car.  2,  e.  7. 
He  cited  also  Baitinrk  v.  Connop  (5  Q.  B.  693). 

Hance,  contr.\.  Apphqarth  v.  C'olhi/  is  directly  in  point  for  the  defendant.  It 
was  there  held  that  the  1st  section  of  the  statute  of  Anne  did  not  applv,  unless  the 
gaming  was  on  credit ;  nor  the  2nd,  unless  to  excessive  or  fraudu-[729]-lent  gaming ; 
whereas  in  that  case  nobody  lost  the  sum  of  £10.  [Pollock,  C.  B.,  referred  to  Bate 
V.  Cariwrighl  (7  Price,  540).] 

Pollock,  C.  B.  The  rule  for  a  new  trial  must  be  absolute.  This  is  a  bet  on  a 
foot-race  for  a  sum  under  £10,  which  is  perfectly  legal.  If  so,  according  to  the 
decision  of  this  Court  in  Applegarth  v.  C'olhi/,  the  contract  is  valid,  and  the  phiintiff 
has  therefore  no  right  to  recover  back  his  stake,  but  must  wait  the  event.  In 
3I'AUsler  V.  Tladen  (2  Campb.  438),  it  was  held  that  an  action  lay  upon  a  wager  on 
a  horse-race,  if  neither  of  the  sums  betted  by  the  parties  amounted  to  £10,  the  race 
itself  being  run  for  a  sum  of  £50  and  upwards. 

Parke,  B.  I  am  of  the  same  opinion.  The  point  has  been  alread)'  decided  by 
the  case  of  Ajiplegarth  v.  Collcy.  This  is  not  gaming  on  ticket,  because  here  the  money 
was  parted  with,  nor  is  it  excessive  gaming  within  the  meaning  of  the  statute.  If  so, 
the  transaction  was  valid,  and  the  contract  binding ;  and  therefore  one  of  the  parties 
cannot  determine  it  by  a  simple  countermand,  without  the  consent  of  all  the  other 
parties  depositing. 

Aldekson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute  (see  now  the  st:it.  8  &  9  Vict.  c.  109,  s.  18). 


[730]  Phillips  v.  Warren.  Nov.  5,  1845. — A  rule  to  discharge  a  rule  absolute 
for  a  new  trial  on  payment  of  costs,  after  demand  aud  non-payment  of  the  costs, 
is,  in  this  court,  a  rule  nisi,  which  makes  itself  absolute  unless  cause  be  shewn 
against  it  within  the  time  limited. 

[S.  C.  3  D.  &  L.  301 ;  15  L.  J.  Ex.  3 ;  9  Jur.  930.] 

In  this  case  a  rule  for  a  new  trial  was  made  absolute,  in  Trinity  Vacation,  on 
payment  of  costs.  The  costs  were  taxed,  and  the  amount  thereof  demanded,  but  they 
had  not  yet  been  paid. 

Hugh  Hill  now  moved  to  discharge  the  rule  for  a  new  trial,  and  stated  that  the 
only  question  was  whether  the  Court  would  grant  the  rule  absolute  in  the  first 
instance.  In  Champwn  v.  Giijjiths  (1  Dowl.  P.  C,  N.  S.,  319),  upon  a  similar  applica- 
tion, Patteson,  J.,  granted  a  rule  absolute  in  the  first  instance,  observing,  that  if  there 
were  any  reason  for  reviving  or  re-opening  that  rule,  the  party  nn'glit  apply  to  the 
Court  f(jr  that  purpose.  There  was  no  direct  decision  upon  the  mattci-  in  this  court, 
but  probably  the  practice  of  the  Court  of  C^hicen's  Bench  wouhl  be  adopted. 

Per  Curiam.  The  better  way  will  be  for  you  to  take  a  rule  ni.si,  which  in  this 
Court  makes  itself  ab.solute  unless  cause  be  shown  against  it  within  the  time  limited 
by  the  rule. 

Rule  accordingly. 


670  IN    RE    WHALLEY  UM.  &W.731. 

[731]  In  RE  Whalley.  Nov.  17,  1845. — Semble,  that  personal  service,  even  of  a 
rule,  for  an  attachment,  may  be  dispensed  with  where  there  is  no  other  remedy, 
and  it  is  satisfactorily  shewn  that  the  party  knows  of  the  rule  and  is  evading 
service  of  it. 

[S.  C.  3  D.  &  L.  291  ;  15  L.  J.  Ex.  4 ;  9  Jur.  995.] 

A  rule  had  been  obtained,  calling  on  an  attorney  to  shew  cause  why  an  attach- 
ment should  not  issue  against  him  for  not  delivering  his  bill  of  costs  pursuant  to  a 
Judge's  order. 

Huddleston  now  moved  to  make  the  rule  absolute.  It  appeared  from  his  affidavit 
that  the  rule  had  not  been  personally  served,  but  facts  were  stated  from  which,  as 
he  contended,  it  appeared  that  the  attorney  knew  of  the  rule  having  been  obtained,  and 
was  keeping  out  of  the  way  to  avoid  service  of  it ;  and  it  was  ui'ged  that,  although 
the  Court  of  Common  Pleas,  in  Wilhinson  v.  Pennington  (5  Scott,  401  ;  6  Dowl.  P.  C. 
183),  and  the  Court  of  Queen's  Bench,  in  the  case  In  re  Pi/ne  (1  D.  &  L.  703),  had 
gone  so  far  as  to  say  that  they  would  not  dispense  with  personal  service  of  a  rule  for 
an  attachment,  e\'en  though  the  party  was  an  attorney  of  the  court,  the  cases  in  this 
Court  had  not  gone  to  that  length.  In  the  case  In  re  Barwick  (3  Dowl.  P.  C.  703), 
a  rule  was  made  absolute  against  an  e.xecutor  for  an  attachment  for  not  accounting 
pursuant  to  rule  of  court,  although  it  had  not  been  personally  served,  it  being  satis- 
factorily shewn  that  the  party  kept  out  of  the  way  to  avoid  service.  A  similar  course 
was  pursued  in  the  case  In  re  Feimell  (id.,  n.  (a)).  The  correct  principle  was  laid  down 
in  Bichmond  v.  Parkinson  (id.  703),  namely,  that  personal  service  would  not  be  dis- 
pensed with  where  there  was  any  other  remedy.  Now  in  this  case  the  only  remedy 
was  by  attachment. 

Parke,  B.  I  do  not  think  it  has  ever  been  expressly  [732]  laid  down,  that  under 
no  circumstances  will  the  Court  dispense  with  personal  service  of  such  a  rule.  Where 
there  is  no  other  remedy  for  the  recovery  of  a  debt  but  by  attachment,  and  the  Court 
is  satisfied  that  the  party  is  avoiding  service,  I  am  not  prepared  to  say  that  in  such  a 
case  the  Court  would  insist  on  personal  service. 

The  Court  then  desired  to  hear  the  affidavit,  which  stated  that  the  deponent  had 
called  at  the  attorney's  residence  to  serve  the  rule,  and  his  belief,  from  circumstances 
which  were  set  forth,  that  the  attorney  was  in  the  house  at  the  time  ;  but  it  did  not 
appear  that  he  had  been  seen  there.  The  deponent  subsequently  called  at  his  office, 
and  there  left  a  copy  of  the  rule  with  his  brother,  who  returned  it  the  next  day,  with 
an  intimation  that  he  declined  to  deliver  it,  and  that  the  service  must  be  effected  in 
the  regular  way. 

The  Court  thought  that  some  further  attempt  should  be  made  to  serve  the  party 
personally  ;  and,  it  appearing  that  this  rule  had  expired,  they  granted  a  fresh  rule  to 
shew  cause  ;  intimating  that,  on  any  future  application  to  the  Court,  what  had  already 
been  done  might  be  used  in  aid. (a) 

Rule  accordingly. 

[733]  Bartlett  ».  Benson.  Nov.  18,  1845. — In  an  action  by  the  indorsee  of  a  bill 
of  exchange  drawn  payable  to  the  defendant  or  his  order,  and  indorsed  by  the 
defendant  to  the  plaintiff,  the  defendant  pleaded,  that,  after  the  indorsement  by 
him  to  the  plaintiff,  and  before  the  bill  became  due,  the  plaintiff',  being  then  the 
holder,  indorsed  it  to  a  person  unknown,  who  presented  it  to  the  drawee  for 
acceptance  ;  that  the  drawee  refused  to  accept  it ;  and  that  the  defendant  had  no 
due  notice  of  the  dishonour  for  non-acceptance.  The  plaintiff  replied,  de  injuria  : 
— Held,  on  motion  to  enter  judgment  for  the  plaintiff,  notwithstanding  a  veidict 
for  the  defendant  on  that  issue,  that  the  plea  was  a  good  answer  to  the  declara- 
tion, inasmuch  as  it  displaced  the  only  title  of  the  plaintiff  alleged  therein,  viz. 
his  title  by  indorsement  from  the  defendant. 

[S.  C.  3  D.  &  L.  274 ;  15  L.  J.  Ex.  23.] 

Assumpsit  by  indorsee  against  indorser  of  a  bill  of  exchange.     The  declaration 

(a)  Personal  service  was  subsequently  effected,  so  that  any  further  application  to 
the  Court  became  unnecessary. 
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stated,  that  one  Tempest,  on  the  ■27th  day  of  February,  1840,  made  his  bill  of  exchange 
in  writing,  and  directed  the  same  to  Messrs.  Glyn  &  Co.,  and  thereby  required  them 
to  pay  to  the  order  of  the  defendant  £200  two  months  after  the  date  thereof ;  that 
the  defendant  indorsed  the  bill  to  the  plaintiff,  and  that  Messrs.  Glyn  &  Co.  did  not 
pay  the  bill,  although  it  was  duly  presented  to  them  for  payment,  of  which  the  defen- 
dant had  notice,  &c. 

The  defendant  pleaded,  first,  that  he  did  not  indorse  the  bill,  on  which  issue  was 
joined  ;  secondly,  that,  after  the  indorsing  of  the  said  bill  by  the  defendant  to  the 
plaintitF,  and  before  it  became  due,  to  wit,  on  &c.,  the  plaintiff,  then  being  the  holder 
and  owner  of  the  said  bill,  indorsed  the  same  to  some  person  unknown,  who  presented 
it  to  Messrs.  Glyn  &  Co.  for  acceptance ;  that  the  said  Messrs.  Gl^-n  &  Co.  refused  to 
accept  the  same  ;  and,  although  a  reasonable  time  for  the  defendant  to  have  had  notice 
of  the  said  presentment  and  dishonour  elapsed  after  the  .said  presentment  and  dis- 
honour in  this  plea  aforesaid,  and  before  the  defendant  had  and  received  the  notice  in 
the  declaration  mentiotied,  j'et  the  defendant  had  not  due  notice  of  the  said  present- 
ment and  dishonour.     Verification. 

The  third  plea  was  similar  to  the  second,  except  that  it   stated,  that  after  the 
plaintiff  had  indorsed  the  bill  to  some  person  unknown,  that  person  indorsed  it  to 
some  other  person  unknown,  who  presented  it  to  Glyn  &  Co.  for  acceptance,  &c. 
Replication  to  the  second  and  third  pleas,  de  injuria. 

At  the  trial,  before  Pollock,  B.,  at  the  sittings  in  Middlesex  after  last  Easter 
Term,  the  defendant  obtained  a  verdict  on  the  second  and  third  issues.  In  Trinity 
Term,  [734]  Byles,  Serjt.,  obtained  a  rule  calling  upon  the  defendant  to  shew 
cause  why  the  judgment  should  not  be  entered  for  the  plaintiff  non  obstante 
veredicto. 

Dundas  and  Addison  now  shewed  cause.  The  second  and  third  pleas  afford  a 
complete  answer  to  this  action.  The  plaintiff,  in  his  declaration,  relies  upon  his  title 
to  the  bill  by  indorsement  from  the  defendant.  Then  the  pleas  shew,  that,  after  that 
title  accrued  to  him,  and  before  the  bill  became  due,  the  plaintiff  had  indorsed  it  over 
to  another  person,  who,  while  he  was  the  holder,  presented  it  for  acceptance  to  the 
drawees,  and  that  acceptance  was  refused,  of  which  the  defendant  had  not  due  notice. 
According  to  the  authority  of  Itoscow  v.  Hardij  (12  E;ist,  434),  that  is  a  discharge  to 
the  defendant.  In  that  case,  the  holder  of  a  bill,  before  it  was  due,  having  tendered 
it  for  acceptance,  which  was  refused,  kept  it  till  due,  when  it  was  tendered  for  pay- 
ment and  refused,  and  then  immediately  returned  it  on  the  second  indorser,  who,  not 
knowing  of  the  laches,  took  up  the  bill ;  and  it  was  held,  that  bis  ignorance,  when  he 
paid  the  bill,  of  the  laches  of  the  former  holdei',  did  not  entitle  him  to  recover  against 
the  first  indorser,  who  set  up  that  laches  as  a  defence.  That  case  is  precisely  in  point 
for  the  defendant.  Where,  indeed,  a  party  first  takes  the  bill,  aftei-  such  laches,  from 
the  person  who  has  been  guilty  of  it,  without  notice  of  the  laches,  there  it  is  admitted 
that  prior  indorsees  are  not  discharged  as  against  the  party  so  taking  it:  O'Kiefev. 
Dunn  (G  Taunt.  305 ;  S.  C,  in  error,  5  M.  &  Selw.  282).  In  that  ease,  the  Court 
admitted  the  authority  of  Iloscow  v.  Hardy,  and  distinguished  it.  Holroyd,  J.,  says 
(5  M.  &  Selw.  290),  "  The  case  of  Boscmv  v.  Hardi/  differs  from  this,  because  there 
the  plaintiff  took  up  the  bill  of  his  own  wrong,  after  the  holder  by  his  laches  had  dis- 
charged the  drawee  and  prior  indorsers ;  and  therefore  it  [735]  was  properly  holdcn 
that  the  plaintiff  could  not  recover  against  a  prior  indoiser."  It  may  be  assumed, 
therefore,  that  the  Court  will  not  depart  from  the  decision  in  Iloscow  v.  Ilardi/.  Then 
the  question  comes  merely  to  this,  on  which  party  it  lay  to  aver  the  facts  which 
might  shew  the  present  plaintiff'  to  be  within  the  decision  in  O'Keife  v.  Dunn,  and  not 
within  that  in  Iloscow  v.  Ifardi/.  Now,  it  is  clear  the  declaration  is  founded  upon  the 
plaintiff's  original  title  as  indorsee  of  the  defendant,  and  that  the  plea  meets  that  title. 
Then  the  plaitititl'  must  shew  the  facts  which  take  him  out  of  the  predicament  which 
belongs  to  him  as  standing  on  his  oiiginal  title.  [Pollock,  C.  B.  You  .say  that  you 
aver  facts  which  bring  you  within  the  law  merchant,  and  tiiat  it  is  for  the  plaintiff 
to  take  you  out  of  it.  Parke,  B.  The  declaration  is  piima  facie  founded  on  the  title 
by  indorsement  from  the  defendant  to  the  plaintiff;  that  title  you  answer  hy  the  plea  ; 
and  if  tiie  plaintiff  sues  by  a  new  title,  subsequent  to  the  indorsement,  nnist  ho  not 
shew  it?  Your  argument  is,  that  a  new  title  is  not  to  be  presumed,  unless  it  bo 
averred.]  Y'es.  In  the  case  of  a  plea  of  infancy,  it  does  not  negative  the  ratification 
after  full  age,  or  the  fact  that  the  goods  were  necessaries;  those  matters  come  by  way 
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of  answer  from  the  plaintiff.  So,  a  plea  of  the  Statute  of  Limitations  does  not 
negative  the  fact  that  the  plaintiff  was  an  infant  or  bej'ond  sea,  but  leaves  it  to  the 
other  side  to  aver  it.  All  that  the  defendant  has  to  do  is  to  answer  the  plaintiff's 
case  as  laid  in  the  declaiation ;  and  if  the  plaintiff  has  anything  beyond  to  shew  that 
the  plea  is  not  a  good  defence,  he  must  reply  it.  It  may  be  said,  that  here  the 
defendant  sets  up  in  the  plea  a  different  title  from  that  stated  in  the  declaration  ; 
but  that  is  not  so,  for  it  must  be  assumed  that  the  bill  was  returned  to  the  plaintiff 
by  the  party  to  whom  he  had  indorsed  it,  either  before  or  after  the  dishonour,  and 
so  that  he  still  founds  his  claim  upon  his  original  title.  Again,  it  will  be  argued, 
that  notice  to  the  plaintiff  of  the  non-acceptance  [736]  should  have  been  averred  in 
the  plea ;  but  that  is  a  fact  immaterial  to  the  defendant :  if  he  had  no  notice,  he  is 
protected,  whether  the  plaintiff  had  it  or  not.  If  the  plaintiff  has  a  new  title, — as 
by  indorsement  from  the  party  guilty  of  the  laches  to  another  person  without  notice 
who  sued  the  plaintiff, — the  defendant  ought  to  have  an  opportunity  of  answering  it. 

Byles,  Serjt.,  and  D.  Power,  in  support  of  the  rule.  The  first  question  here  is, 
what  allegations  in  the  declaration  do  these  pleas  admit  1  They  admit  an  indoi'sement 
of  the  bill  by  the  plaintiff,  and  also  (by  necessary  inference)  a  re-indorsement  or 
re-delivery  of  it  to  him ;  and  they  do  not  state  whether  such  re-indorsement  or 
re-delivery  was  before  or  after  the  bill  became  due,  or  whether  it  was  with  or  without 
notice  of  the  non-acceptance.  They  admit  that  the  plaintiff  was  the  holder  at  the 
time  of  action  brought,  which  could  not  be  unless  the  bill  had  been  re-indorsed  or 
re  delivered  to  him  ;  and  so  they  admit  a  new  title  in  him  subsequent  to  the  original 
indorsement.  It  is  argued  on  the  other  side,  that  if,  in  the  interval  between  a  bill's 
going  out  of  the  hands  of  an  indorsee  and  coming  back  to  him,  it  has  been  dishonoured, 
it  lies  on  him  to  shew  the  circumstances  under  which  it  was  so  dishonoured.  But 
it  is  immaterial  to  the  plaintiff  whether  he  stands  upon  his  first  or  his  second  title  : 
if  upon  the  fiist,  he  is  clearly  entitled  to  recover ;  if  upon  the  second,  he  is  equally 
so  entitled,  unless  a  distinction  can  be  made  because  his  name  was  on  the  bill  before. 
Such  a  distinction  has  no  foundation  in  law.  If  the  re-tran.sfer  was  after  the  bill 
became  due,  or  with  notice,  it  is  for  the  defendant  to  shew  that ;  it  is  part  of  his 
defence  against  the  plaintiff's  claim  as  holder  :  Lewis  v.  Ladi/  Parke?-  (4  Ad.  &  Ell.  838  ; 
6  Nev.  &  M.  294).  [Pollock,  C.  B.  There  are  two  states  of  things  in  which  the 
plaintiff  would  not  be  entitled  to  recover ;  a  re-delivery  to  him  after  the  bill  was 
due,  or  with  notice  of  the  laches.  [737]  How  is  the  defendant  to  know  which  was 
the  facf?]  A  defendant  is  always  under  that  difficulty,  and  therefore  it  is  that 
several  pleas  are  allowed  under  such  circumstances.  The  same  observation  might  have 
been  applied  in  the  case  of  O'Keefe  v.  Dunn.  In  Parkin  v.  Moon  (7  C.  &  P.  408),  in 
an  action  by  indorsee  against  drawer,  the  defendant  pleaded  that  the  bill  was  drawn 
by  a  partner,  but  not  for  partnership  purposes,  and  was  indorsed  to  the  plaintifl"  after 
it  became  due.  Replication,  that  it  was  not  indorsed  after  it  became  due,  but  was 
indorsed  to  and  taken  by  the  plaintiff  before  it  became  due.  It  was  held  that,  on 
this  issue,  it  was  sufficient  for  the  plaintiff  to  put  in  the  bill,  and  not  necessary  for 
him  to  give  any  evidence  that  the  bill  was  indorsed  to  him  before  it  became  due. 
[Pollock,  C.  B.  Where  the  defendant  seeks  to  cut  down  the  effect  of  the  law 
merchant,  he  must  aver  everything  necessary  for  that  purpose  ;  not  so  where  he  relies 
upon  a  broad  defence  under  the  law  merchant.  Alderson,  B.  In  the  case  of  an 
accommodation  defence,  the  plea  must  shew  that  the  bill  was  made  for  the  accom- 
modation of  the  party,  and  also  that  it  passed  to  the  plaintiff  without  value,  or  after 
it  was  due,  &c.  That  is  in  order  to  answer  the  prima  facie  averment  of  indorsement 
in  the  declaration,  which  means  an  indorsement  bona  fide  and  for  value.  But  here 
the  plea  admits  that  whole  prima  facie  case,  and  answers  it.]  All  the  authorities 
shew,  that  as  soon  as  a  person  is  admitted  to  be  the  holder  of  a  bill,  the  party  who 
seeks  to  cut  down  his  title  must  shew  that  he  took  it  after  it  was  due,  or  with  notice  of 
some  fraud  or  laches,  and  that  whether  his  name  is  a  second  time  on  the  bill  or  not. 
It  is  clear  that  the  holder  does  not  acquire  a  fresh  right  of  action  on  the  non-payment 
of  the  bill,  after  non-acceptance  and  notice  thereof  :  Jl'hiteheacl  v.  IValker  (9  M.  &  W. 
506).  There  the  plea  contained  the  averment  which  the  plaintiff  contends  it  ought 
to  have  had  here ;  viz.  that  the  plaintiff  [738]  took  the  bill  with  notice  of  the  present- 
ment for  acceptance  and  dishonour.  The  ground  of  this  defence  is  personal  laches 
in  the  third  per'son  ;  and  the  defendant  ought,  therefore,  either  to  aver  knowledge 
in  the  plaintiff  of  that  laches,  or  circumstances  which  shew  that  he  ought  to  have 
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made  inquiry,  or  that  he  is  bound  bj'  the  equities  of  the  prior  holder :   Blesard  v.  llirst 
(5  Burr.  -2670),  Cripps  v.  Danes  (12  M.  &  W.  159). 

Pollock,  C.  B.  I  think  this  rule  ought  to  be  discharged.  The  only  difference 
between  the  second  and  third  pleas  is,  that  the  third  makes  mention  of  an  indorsement 
of  the  bill  by  the  unknown  person  to  whom  it  had  been  indorsed  by  the  plaintiff. 
The  second  plea  alleges,  that,  after  the  indorsement  of  the  bill  by  the  defendant  to 
the  plaintiff  in  the  declaration  mentioned,  and  before  it  became  due,  the  plaintiff, 
being  then  the  holder  of  the  bill,  indorsed  it  to  a  person  unknown,  who  presented  it 
to  the  drawees  for  acceptance,  and  that  acceptance  was  refused  ;  of  which  presentment 
and  dishonour  the  defendant  had  not  due  notice.  According  to  all  the  cases,  that 
is  prima  facie  an  answer  to  the  declaration.  It  may  or  may  not  be  that  the  plaintiff 
might  have  replied  something  which  would  have  answered  this  plea,  although  I  doubt 
whether  a  replication  of  that  which  has  been  called  his  second  title  would  not  be  a 
departure  from  the  declaration ;  but  it  is  enough  at  present  to  saj',  that  the  plea  is 
sufficient,  as  an  entire  answer  to  the  title  alleged  in  the  declaration.  It  is  said  it  must 
be  an  answer  in  omnibus.  That  is  so  in  the  case  of  accommodation  liills,  for  the 
reason  mentioned  by  my  Brother  Alderson,  because  the  law  presumes,  till  the  contrary 
is  shewn,  that  a  bill  is  negotiated  bona  fide  and  for  value.  But  here  the  same  con- 
sideration does  not  apply,  and  the  defendant  is  not  bound  to  exclude  every  possible 
state  of  circumstances  which  might  perhaps  entitle  the  plaintiff"  to  [739]  recover.  It 
is  enough  if  he  gives  a  sufficient  answer,  founded  on  the  law  merchant,  to  the  title  as 
stated  in  the  declaration  ;  and  it  is  not  necessarj'  for  him  to  set  forth  what  he  has  no 
means  of  knowing,  but  what  the  plaintiff"  does  know.  The  plaintiff"  knows  his  own 
title,  and  knows  by  what  means  he  proposes  to  get  rid  of  the  objection.  The  defen- 
dant b}'  his  pleas  gives  a  prima  facie  answer ;  and  if  there  exist  circumstances 
enabling  the  plaintiff'  to  recover  notwithstanding,  it  is  incumbent  upon  him  to 
aver  them. 

Parke,  B.  I  am  of  the  same  opinion.  Each  of  these  pleas  affords  a  good  defence 
to  the  declaration  ;  and  if  the  plaintiff  had  a  good  answer  to  that  defence,  he  ought 
to  have  replied  it.  The  plaintiff,  in  his  declaration,  insists  on  one  title  only, — by 
indorsement  from  the  defendant.  That  title  the  defendant  has  displaced  by  his  pleas  : 
and  if  the  plaintiff  stands  only  upon  that  original  title,  my  Brother  Byles  admits  that 
he  had  no  right  under  the  circumstances  to  take  the  bill  up,  and  that  he  cannot 
recover  against  the  defendant,  who  has  had  no  notice  of  the  dishonour,  for  non- 
acceptance.  It  seems  to  me  that  the  declaration  shews  one  title  only,  and  that  the 
ple:is  afford  a  prima  facie  answer  to  the  declaration,  by  putting  an  end  to  the  plaintiff's 
title  by  that  one  indorsement,  by  which  alone  he  claims  in  the  declaration.  The 
inference  is,  that  he  took  up  the  bill  after  it  became  due,  and  so  was  remitted  to  that 
original  title  which  alone  he  has  stated  in  his  declaration.  Whether  he  could  reply 
a  new  title  by  a  subsequent  inilorsement,  striking  out  all  the  intermediate  indorse- 
ments, without  being  guilty  of  a  departure  from  the  declaration,  I  am  not  prepared  to 
say,  but  I  doubt  whether  he  could  have  done  so  :  it  is  not,  however,  necessary  to  decide 
that  point. 

Alderson,  B.  I  am  of  the  same  opinion.  What  the  [740]  plaintiff  states  in 
his  declaration  is  this:  "I  am  the  holder  of  this  l)ill,  and  my  title  consists  in  the 
indorsement  of  it  by  the  defendant  to  me."  The  defendant  is  bound  to  answer  that 
title  in  omnibus.  Where  the  defendant  sets  up  as  a  defence  that  it  is  a  bill  which 
could  not  be  sued  upon  as  between  the  original  parties,  as  in  the  case  of  an  accommo- 
dation bill,  inasmuch  as  the  plaintiff  has  a  right  to  say  that  the  indorsement  to  him, 
stated  in  the  declaration,  is  to  be  taken  to  be  an  indorsement  bona  fide  and  for  value, 
not  merely  the  writing  of  the  indorsee's  name  upon  the  bill,  the  defendant  must  in  that 
case  go  on  and  shew  all  the  circumstances  which  establish  that  the  indor.sement  was 
not  bona  fide  and  for  value.  But  here  the  defendant  admits  the  averment  of  indorse- 
ment to  the  plaintiff'  in  its  fullest  sense  ;  namely,  that  the  bill  was  indorsed  by  him  to 
the  plaintiff  bona  fide  and  for  value,  l)ut  says  there  arc  subsequent  circumstances  which 
disable  the  plaintiff'  from  suing  him  upon  it;  namely,  that  the  plaintiff"  afterwards 
indorsed  it  to  an  unknown  person,  by  whom  it  was  presented  for  acceptance  and 
dishonoured,  of  which  no  notice  was  given  to  the  defendant.  That  is  a  good  answer 
to  the  declaration  ;  and  if  there  be  any  new  facts  sufficient  to  displace  that  answer, 
the\'  must  come  by  way  of  reply,  subject  to  the  doubt  whether  such  a  replication 
would  not  be  bad  for  departure  from  the  declaration,  and  whether  the  plaintiff  is  not 
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bound,  if  he  have  such  new  title,  to  state  it  in  his  declaration.  It  is  not  necessary  to 
determine  that  point,  but  I  have  a  strong  opinion  that  he  is. 

ROLFE,  B.  I  am  of  the  same  opinion,  that  the  pleas  afford  a  good  answer  to  the 
declaration.  And  I  very  much  doubt  whether  there  could  be  any  answer  at  all  to  the 
pleas  by  way  of  leplication  ;  that  is,  whether  the  plaintiff"  can  afterwards  set  up  another 
title,  derived  from  a  subse-[741]-quent  indorsement  to  him.  At  all  events,  we  cannot 
imagine  such  a  title  for  him.  I  think  the  pleas,  however,  are  perfectly  good,  and  that 
this  rule  must  be  discharged. 

Rule  discharged. 

Hart  v.  Prendergast.  Nov.  20,  184.5.— The  following  letter,  written  by  the  defen- 
dant to  a  clerk  of  the  plaintiff,  in  answer  to  an  application  for  payment  of  the 
debt — Held  not  sufficient  to  defeat  a  plea  of  the  Statute  of  Ijimitations  : — "I  will 
not  fail  to  meet  Mr.  H.  (the  plaintiff")  on  fair  terms,  and  have  now  a  hope  that 
before  perhaps  a  week  from  this  date  I  shall  have  it  in  my  power  to  pay  him, 
at  all  events,  a  portion  of  the  debt,  when  we  shall  settle  about  the  liquidation  of 
the  balance." 

[S.  C.  15  L  J.  Ex.  223.  Explained,  Sidwell  v.  Mason,  1857,  2  H.  &  N.  306.  Referred 
to,  Chasemore  v.  2'urner,  1875,  L.  R.  10  Q,.  B.  519;  Mowhray  v.  Appleby,  1899,  80 
]..  T.  805.] 

Debt  for  goods  sold  and  delivered.  Pleas,  nunquam  indebitatus,  and  the  Statute 
of  Limitations.  At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
Trinity  Term,  it  appeared  that  the  debt  was  contracted  above  six  years  before  action 
brought,  while  the  defendant  was  a  clerk  in  the  Excise  Ofliee.  In  order  to  take  the 
case  out  of  the  Statute  of  Limitations,  the  plaintiff"  gave  in  evidence  the  following 
letter,  written  by  the  defendant  in  answer  to  an  application  by  a  clerk  of  the  plaintiff' 
for  payment  of  the  debt : — 

"Jan.  8,  1841. 

"  Sir, — Having  no  longer  any  connexion  with  the  Excise,  I  only  this  day  received 
your  obliging  note  of  the  6th  instant,  which  will  account  for  any  apparent  remiss- 
ness on  my  part,  in  not  either  calling  on  you  or  earlier  replying.  I  assure  you  I 
will  not  fail  to  meet  Mr.  Hart  on  fair  terms,  and  have  now  a  hope  that  before 
perhaps  a  week  from  this  date  I  shall  have  it  in  my  power  to  pay  him,  at  all  events, 
a  portion  of  the  debt,  when  we  shall  settle  about  the  liquidation  of  the  balance." 

It  was  contended  for  the  defendant,  that  this  was  not  a  sufficient  acknowledgment 
to  satisfy  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14.  The  Lord  Chief  Baron  reserved  the 
point  for  the  opinion  of  the  Court,  and  a  verdict  was  found  for  the  plaintiff"  for  the 
amount  claimed,  the  defendant  having  [742]  leave  to  move  to  enter  a  verdict  for  him 
on  the  second  issue. 

On  a  former  day  in  this  term,  Lush  obtained  a  rule  nisi  accoi'dingly ;  against 
which 

Hugh  Hill  now  shewed  cause.  It  i.?  now  fully  established  that  the  construction  of 
documents  of  this  kind  is  for  the  Court,  and  not  for  the  jury :  and,  upon  an  examina- 
tion of  the  cases,  the  Court  will  find  that  acknowledgments  much  less  unequivocal 
than  is  contained  in  this  letter  have  been  held  sufficient  to  satisfy  the  statute.  The 
defendant  fully  admits  the  subsistence  of  the  debt,  and  no  condition  is  annexed  to 
that  admission.  In  Dahhs  v.  Humphries  (10  Bing.  446;  4  M.  &  Scott,  285),  the 
defendant  wrote  to  the  plaintiff"  thus: — "I  beg  to  say  I  cannot  comply  with  your 
request.  The  best  way  for  you  would  be  to  send  me  the  bill  you  hold,  and  draw 
another  for  the  balance  of  your  money,  301.  9s.  9d. : "  and  this  was  held  a  sufficient 
acknowledgment  that  that  sum  was  due  to  take  the  case  out  of  the  statute,  although 
certainly  no  promise  to  pay  was  contained  in  it.  In  Bird  v.  Gammon  (3  Bing.  N.  C. 
883;  5  Scott,  213),  the  acknowledgment  was  in  these  terms: — "I  wish  I  could 
comply  with  your  request,  for  I  am  very  wretched  on  account  of  your  account  not 
being  paid  :  there  is  a  prospect  of  an  abundant  harvest,  which  must  turn  into  a  goodly 
sum,  and  considerably  reduce  your  account;  if  it  does  not,  the  concern  must  be 
broken  up  to  meet  it :  my  hope  is,  that  out  of  the  present  harvest  you  will  be  paid." 
That  certainly  was  a  less  strong  case  than  the  present,  yet  there  the  document  was 
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held  sufficient  to  satisfy  the  statute.  [Parke,  B.  There  must  be  an  acknowledgment 
of  the  debt,  from  which  we  may  infer  a  promise  to  pay.  If  the  defendant  says  in 
writing,  "I  admit  the  debt,"  that  is  enough  ;  but  if  he  says,  "I  admit  the  debt,  but  I 
have  not  [743]  made  up  my  mind  how  or  by  what  means  to  pay,"  how  can  you  from 
that  infer  a  promise  to  pay  !]  The  same  observation  might  have  been  made,  and  was 
more  strongly  applicable,  in  Bird  v.  Gammon.  In  Dohson  v.  Mackcy  (8  Ad.  &  E.  225,  n. ; 
4  Nev.  &  M.  327),  the  letter  relied  on  was  as  follows,  and  was  held  sufficient: — 
"  I  can  never  be  happy  until  I  have  not  only  paid  you  everything,  but  all  to  whom  I 
owe  money.  .  .  .  Your  account  is  quite  correct,  and  oh  !  that  I  were  now  going  to 
inclose  you  the  amount  of  it !  "  There  can  be  no  doubt  that  this  document  contains  a 
distinct  admission  of  the  debt,  and  the  only  question  is  whether  the  other  words  of  it 
negative  the  inference  of  a  promise  to  pay  the  debt.  [Parke,  B.  No ;  whether  it 
implies  a  promise  to  pa}'  taken  altogether.  The  substance  of  it  is,  "  I  owe  you  the 
debt,  but  I  really  cannot  tell  when  or  how  I  am  to  pay  you,  and  I  refrain  from  making 
any  promise."]  Rather  that  he  admits  the  debt,  adding  that  he  thinks  he  shall  pay 
part  of  it  in  a  week. 

Lush,  contra.  The  present  case  difl'ers  from  some  of  those  which  have  been  cited. 
[Parke,  B.  This  evidence  is  to  prove  a  promise  to  paj'  on  request.  An  unconditional 
acknowledgment  is  good  evidence  for  that  purpose,  because  you  would  infer  from  it 
that  the  part}'  meant  to  pay  on  request.  But  if  he  annexes  any  qualification  or 
condition,  that  is  not  a  sufficient  acknowledgment,  without  proof  of  the  performance 
of  it.  The  principle  is  correctly  laid  down  in  Tanner  v.  Smart  (6  B.  &  C.  G03  ;  9  I).  &  R. 
549).]  And  also  in  Cripps  v.  Daris  (12  M.  &  W.  159).  The  questions  therefore  are, 
first,  does  this  letter  taken  altogether,  amount  to  a  promise  to  pay  I  secondly,  does 
it  support  the  promise  laid  in  the  declaration,  to  pay  on  request?  It  is,  at  most,  only 
the  expression  of  a  hope  that  in  a  week  he  shall  be  able  to  pay  ;  and  that  applies  [744] 
only  to  an  undefined  part  of  the  debt,  and  at  all  events  would  not  support  the  declara- 
tion for  the  whole.  As  to  the  residue,  he  says  merely  that  he  will  then  settle  about 
the  liquidation  of  the  balance.  No  evidence  was  given  of  the  defendant's  ability  to 
pay.  How,  then,  can  this  prove  a  promise  to  pay  on  request  I  Morrcll  v.  Frith 
(3  M.  &  W.  402)  is  an  express  authority  for  the  defendant.  There  the  letter  was 
as  follows  : — "  Since  the  receipt  of  your  letter,  and  indeed  for  some  time  previously, 
I  have  been  in  almost  daily  expectation  of  being  enabled  to  give  a  satisfactory  reply 
to  your  api)lication  respecting  the  demand  of  Messrs.  M.  against  me.  I  propose  being 
in  Oxford  to-morrow,  when  I  will  call  upon  you  on  the  matter."  This  was  held  not 
to  be  sufficient  to  defeat  a  plea  of  the  Statute  of  Limitations.  Parke,  B.,  says  upon 
it :  "  The  utmost  that  can  be  made  of  this  letter  is,  that  it  acknowledges  the  existence 
of  the  debt  mentioned  in  the  previous  letters,  but  that  the  defendant  does  not  mean 
to  express  any  promise  to  pay,  but  reserves  it  for  future  consideration."  The  same 
observation  is  applicable  here. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  I 
gave  no  opinion  upon  the  point  at  the  trial ;  but  when  the  cases  are  looked  at,  there 
are  some  which  furnish  very  strong  ground  for  this  a]jplication  ;  and  it  is  better 
to  adhere  to  the  principle  of  some  decision,  instead  of  reasoning  on  the  terms  of  the 
pat ticular  document  in  each  case.  Now  the  case  of  Tanmr  v.  Smart  hiys  down  the 
principle  very  clearly,  on  a  review  of  all  the  authorities ;  namely,  that,  "  under  the 
ordinary  issue  on  the  Statute  of  Limitations,  an  acknowledgment  is  only  evidence 
of  a  promi.se  to  pay  ;  and  unless  it  is  conformable  to  and  maint;iins  the  promises  in 
the  declaration,  although  it  may  shew  to  demonstration  that  the  debt  has  never  been 
paid,  and  [745]  is  still  subsisting,  it  has  no  eflect."  It  is  not  sufficient  that  the 
document  cont^iins  a  promise  by  the  defendant  to  pay  when  he  is  able,  or  by  bill, 
or  a  mere  expectation  that  he  shall  pay  at  some  future  time  :  it  should  contain  either 
an  unqualified  promise  to  pay, — that  is,  a  promise  to  pay  on  request, — or,  if  it  be 
a  conditional  piomiso,  or  a  promise  to  pay  on  the  arrival  of  a  certain  period,  the 
pcrfi)rmance  of  the  condition,  or  the  arrival  of  that  period,  should  be  proved  by  the 
plaintifi'.  The  only  (jnestion  in  the  present  case  is,  whether  this  letter  contains  a 
promise  to  pay  the  debt  on  request.  Now  certainly  it  does  not  in  terms  contain  such 
a  promise ;  all  that  the  writer  says  is,  that  "  he  will  not  fail  to  meet  the  plaintiflF  on 
fair  terms  " — what  those  "  terms  "  may  be  I  cannot  say  ;  and  that  "  he  has  now  a  hope 
that  before  perhaps  a  week  he  shall  have  it  in  his  power  to  pay  him,  at  all  events, 
a  portion  of  the  debt,  when  they  shall  settle  about  the  li(iuiilation  of  the  balance." 
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That  liquidation  might  be  by  his  then  asking  for  further  time,  with  or  without  security. 
What  are  the  terms  to  which  the  defendant  alludes  it  is  impossible  to  speculate ;  but 
there  is  no  promise  to  pay  the  whole  debt  at  all,  nor  to  pay  a  single  shilling  of  it  on 
request,  but  a  mere  expression  of  a  hope  that  he  may  be  able  to  pay  part,  and  then 
that  they  maj^  settle — in  what  manner  does  not  appear — as  to  the  liquidation  of  the 
balance.  I  am  of  opinion,  therefore,  that  this  letter  does  not  contain  a  sufficient 
acknowledgment  or  promise  to  satisfy  the  act  of  Parliament,  and  therefore  that  this 
rule  must  be  made  absolute. 

Parke,  B.  I  am  of  the  same  opinion.  There  is  no  doubt  of  the  principle  of  law 
applicable  to  these  cases,  since  the  decision  in  Tanner  v.  Smart;  namely,  that  the 
plaintiff  must  either  shew  an  unqualified  acknowledgment  of  the  debt,  or,  if  he  shew 
a  promise  to  pay  coupled  with  a  condition,  he  must  shew  performance  of  the  condition  ; 
so  as  [746]  in  either  case  to  fit  the  promise  laid  in  the  declaration,  which  is  a  promise 
to  pay  on  request.  The  case  of  Tanner  v.  Smart  put  an  end  to  a  series  of  decisions 
which  were  a  disgrace  to  the  law,  and  I  trust  we  shall  be  in  no  danger  of  falling  into 
the  same  course  again.  In  the  present  case  I  agree  with  the  Lord  Chief  Baron,  that, 
taking  the  whole  document  together,  it  contains  no  promise  to  pay  any  part  of  the 
debt  on  request,  but  a  mere  expression  of  the  defendant's  hope  that  in  a  week  he  may 
be  able  to  pay  a  part  of  it,  and  that  then  the  parties  may  be  able  to  make  some 
settlement  for  the  liquidation  of  the  balance. 

Alderson,  B.  I  am  of  the  same  opinion.  We  must  look  to  the  principle  of  the 
cases,  although  there  are  some  with  which  it  may  be  difficult  to  agree  upon  the 
particular  facts  ;  as  in  Gardner  v.  M'Mahon  (3  Q.  B.  561  ;  2  G.  &  D.  593).  Different 
minds  came  to  dift'erent  conclusions  of  fact  upon  such  documents.  But  the  principle 
is  clear,  that  the  plaintiff  must  prove  an  acknowledgment  conformable  to  the  promise 
laid  in  the  declaration,  viz.,  either  an  unconditional  acknowledgment,  from  which 
a  promi.se  to  pay  on  request  is  inferred,  or  an  acknowledgment  subject  to  a  condition 
which  has  been  performed,  and  which  then  becomes  absolute,  and  so  equally  maintains 
the  promise  laid  in  the  declaration.  This  document  contains  neither  the  one  nor 
the  other. 

ROLFE,  B.  I  am  of  the  same  opinion.  The  principle  is  said  to  be,  that  the 
document  must  contain  either  a  promise  to  pay  the  debt,  or  an  acknowledgment  from 
which  such  a  promise  is  to  be  inferred.  Perhaps  it  would  be  more  correct  to  say, 
that  it  must  in  all  cases  contain  a  promise  to  pay,  but  that  from  a  simple  acknowledg- 
ment the  law  implies  a  promise  ;  but  there  must,  in  all  cases,  be  a  promise,  in  order 
to  support  the  declaration. 

Rule  absolute. 

[747]  Williams  v.  Newton.  Nov.  20,  1845.— The  2nd  section  of  the  Pilot  Act, 
6  Geo.  4,  c.  125,  enacts,  that  all  vessels  sailing  as  well  up  and  down,  or  upon  the 
rivers  Thames  or  Medway,  &c.  between  Orfordness  and  London  Bridge,  to  the 
Downs,  &c.,  (except  as  thereinafter  provided),  shall  be  piloted  hy  pilots  licensed 
by  the  Trinity  House.  The  58th  section  imposes  penalties  on  masters  acting  as 
pilots,  after  a  licensed  pilot  has  oflered  to  take  charge  of  the  vessel.  Section  62 
provides,  "that  nothing  in  that  act  contained  shall  extend,  or  be  construed  to 
extend,  to  subject  to  any  penalty  the  master  or  mate  of  any  ship  or  vessel,  being 
the  owner  or  part  owner  of  such  ship  or  vessel,  and  residing  at  Dover,  Deal,  or 
the  Isle  of  Thanet,  for  conducting  or  piloting  such  his  own  ship  or  vessel  from 
any  of  the  places  aforesaid,  up  or  down  the  rivers  Thames  or  Medway,  or  into  or 
out  of  any  port  or  place  within  the  jurisdiction  of  the  Cinque  Ports  : " — Held, 
that  the  "places  aforesaid,"  in  this  section,  mean  Dover,  Deal,  and  the  Isle  of 
Thanet  ;  that,  therefore,  the  clause  exempts  from  penalties  such  masters  only  as 
navigate  their  vessels  from  Dover,  Deal,  or  the  Isle  of  Thanet;  and,  consequently, 
that  the  penalties  imposed  by  section  58  were  recoverable  from  a  master  piloting 
his  own  vessel  on  a  foreign  voyage  commencing  in  the  port  of  London,  although 
he  was  a  pait  owner,  and  resident  in  the  Isle  of  Thanet. 

[S.  C.  15  L.  J.  Ex.  IL] 

Debt  by  the  plaintiff,  as  secretary  of  the  Society  of  Licensed  Trinity-House  Pilots, 
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for  penalties  under  the  Pilot  Act,  6  Geo.  4,  c.  125,  s.  58.(rt)  The  declaration  stated, 
that  whereas  heictofore,  and  after  the  passing  the  said  act,  to  wit,  on  iVc,  a  certain 
vessel  called  the  "  Dart,"  of  divers,  to  wit,  242  tons  burthen,  and  drawing  divers,  to 
wit,  ten  feet  water,  and  of  which  said  vessel  the  defendant  was  then  master,  was 
navigating  and  passing  in  and  upon  a  certain  navigable  river  called  the  Thames, 
within  the  limits  of  the  jurisdiction  of  the  said  corporation,  that  is  to  sa}',  between 
London  Bridge  and  the  Downs,  to  wit  at  the  Lower  [748]  Pool  in  the  said  river  the  said 
vessel  being  then  navigating  and  passing  in  and  upon  the  said  river  on  a  certain  voyage, 
to  wit,  from  the  port  of  London  to  a  certain  other  place  beyond  the  Downs,  to  wit,  to 
the  island  of  Madeira,  in  the  Atlantic  sea.  And  the  plaintiff  further  says,  that  whilst 
the  said  vessel  was  so  navigating  and  passing  as  aforesaid,  within  the  limits  aforesaid, 
between  London  Bridge  and  the  Downs,  in  and  upon  the  .said  river,  to  wit,  on  the 
day  aforesaid,  one  Henry  Beer  Mumford,  at  the  time  of  the  ofler  hereinafter  mentioned 
to  have  been  made  by  the  said  Henry  Beer  Mumford  to  take  charge  of  the  said  vessel, 
being  a  pilot  under  the  jurisdiction  of  the  said  corporation,  was  duly  licensed  by  the 
said  corporation,  and  qualified  to  act  as  such  pilot,  and  to  have  taken  charge  of  such 
vessel  as  such  pilot,  within  the  limits  aforesaid,  in  which  the  said  vessel  then  was  ;  and 
the  plaintiff  avers,  that,  at  the  time  of  the  ofler  and  refusal  hereinafter  mentioned,  the 
said  vessel  was  not  in  charge  of  any  pilot  lieen.sed  to  act  within  the  said  limits  ;  of 
which  .said  several  premises  the  defendant,  at  the  time  of  the  making  of  the  offer 
hereinafter  mentioned,  to  wit,  on  the  day  aforesaid,  had  notice.  And  the  plaintiff 
avers,  that  afterwards,  and  within  twelve  calendar  months  next  before  the  commence- 
■  ment  of  this  suit,  to  wit,  on  the  day  aforesaid,  the  said  Henry  Beer  Mumford  then  and 
there  duly  tendered  himself  to  the  defendant  (he  the  defendant  being  and  acting  as 
master  of  the  said  vessel,  then  on  her  voyage  aforesaid)  to  take  charge  of  the  said 
vessel  as  pilot,  for  the  purpose  of  conducting  the  said  ship  within  the  said  limits  of 
her  said  voyage  ;  and  the  plaintiff  avers,  that,  at  the  time  of  the  said  offer,  the  license 
of  the  said  Henr}'  Beer  Mumford  as  such  pilot  as  aforesaid  had  been  duly  registered, 
according  to  the  statute  in  such  case  made  and  provided,  by  the  principal  officers  of 
the  Custom-house  of  the  place  at  which  the  said  Henry  Beer  Mumford  did  reside, 
to  wit,  at  the  Custom-house  in  the  city  of  London  ;  and  that  he  the  said  Henry  Beer 
Mumford,  [749]  at  the  time  of  such  offer,  had  his  licen.se  in  his  personal  custody, 
and  then  produced  the  same  to  the  defendant;  but  the  plaintiff  says,  that  the 
defendant  then  altogether  refused  to  allow  the  said  Henry  Beer  Mumford  to  take 
charge  of  the  said  vessel  as  such  pilot  as  aforesaid,  and  then  and  there,  after  the  said 
ofler  and  tender  ;is  aforesaid,  and  within  the  limits  aforesaid,  he  the  defendant,  not 
being  a  licensed  pilot  in  that  behalf,  acted  and  continued  to  act  as  a  pilot  on  board 
the  said  ship,  within  the  limits  aforesaid,  against  the  form  of  the  statute,  &c.  And 
the  plaintiff  avers,  that  the  sum  that  would  have  been  legally  demandablc  for 
the  pilotage  of  the  said  vessel  was  the  sum,  to  wit,  of  71.  17s.  3d.,  whereby 
and  by  virtue  of  the  stiitute  the  defendant  hath  forfeited  for  his  said  ofl'ence  a  large 
sum  of  money,  to  wit,  the  sum  of  151.  14s.  (id.,  being  double  the  amount  of  the  sum 
which  would  have  been  legally  demandal)!e  by  the  said  Henry  Beer  Mumford  for  the 
pilotage  of  the  said  vessel.  And  the  plaintiff  further  avers,  that  afterwards,  to  wit, 
on  the  day  aforesaid,  the  ease  hereinbefore  mentioned  was  a  case  in  which  pilots 
licensed  by  the  corporation  were  concerned,  and  that  thereupon,  to  wit,  on  the  day 
aforesaid,  the  said  corporation  did  think  it  proper  that  the  person  proceeding,  to  wit, 

(a)  Which  enacts,  "  That  every  master  of  any  vessel  who  shall  act  himself  as  a 
pilot,  or  shall  employ  or  continue  employed  as  a  pilot  any  unlicensed  person  acting 
out  of  the  limits  for  which  he  is  qualified,  or  beyond  the  extent  of  his  <|ualification, 
after  any  pilot,  licensed  and  qualified  to  act  within  the  limits  in  which  such  vessel 
shall  then  actually  be,  shall  have  offered  to  take  charge  of  such  vessel,  or  have  made 
a  signal  for  that  purpose,  shall  forfeit  for  every  such  oti'ence  double  the  sum  which 
would  have  been  legally  demandablc  for  the  pilotage  of  such  vessel,  and  shall  likewise 
forfeit  for  every  such  offence  an  additional  penalty  of  £5  for  every  fifty  tons  burden 
of  such  vessel,  if  the  corporation  of  the  Trinity  House,  as  to  cases  in  which  pilots 
licensed  by  or  under  the  said  corporation  shall  be  concerned,  or  the  said  lord  warden, 
or  his  lieutenant,  as  to  the  cases  in  which  tlio  Cin(|ue  Port  pilots  shall  be  concerned, 
shall  think  it  proper  that  the  person  prosecuting  should  be  at  liberty  to  proceed  for 
such  additional  penalty,  and  certify  the  same  in  writing." 
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the  plaintiff,  should  be  at  liberty  to  proceed  for  the  recovery  of  the  additional  penalty 
incurred  by  the  defendant  for  such  offence,  to  wit,  the  sum  of  £5  for  every  fifty  tons 
burthen  of  the  said  vessel ;  and  the  said  corporation  did  then,  to  wit,  on  the  day 
aforesaid,  certify  the  same  in  writing,  whereby  and  by  virtue  of  the  said  statute  the 
defendant  hath  forfeited  a  further  large  sum  of  money,  to  wit,  £20,  the  same  being 
the  amount  of  the  four  several  sums  of  £5  for  every  fifty  tons  burthen  of  the  said 
vessel ;  and  thereby  and  by  virtue  of  the  said  statute,  and  of  the  said  certificate  of 
the  said  corporation,  an  action  hath  accrued  to  the  plaintiff'  to  demand  and  have 
of  and  from  the  defendant  the  said  several  sums  of  151.  14s.  6d.,  and  £20, 
respectively,  &c. 

[750]  Plea,  not  guilty,  by  statute. 

The  cause  was  tried,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Trinity 
Term,  upon  the  following  admissions,  signed  by  the  attornies  in  the  cause ;  and  a 
verdict  was  taken  for  the  defendant,  subject  to  a  motion  to  entei'  a  verdict  for  the 
plaintill,  damages  3.51.  lis.  6d.,  if  the  Court  should  be  of  opinion  that  the  defendant 
was  not,  under  the  circumstances  stated  in  the  admissions,  exempt  from  taking  a  pilot 
at  the  time  when  he  offered  himself. 

"The  defendant  was  the  master  and  part  owner  of  the  brig  'Dart,'  of  and 
belonging  to  the  port  of  London,  in  the  pleadings  mentioned,  on  the  occasion  of  the 
voyage  hei'einafter  mentioned.  At  the  time  and  on  the  occasion  hereinafter  men- 
tioned, the  defendant  was  residing  at  and  in  the  Isle  of  Thanet.  The  '  Dart,'  on  the 
2nd  of  January,  1844,  sailed  from  the  London  Dock  down  the  river  Thames,  from 
London,  under  the  defendant's  command,  bound  for  the  island  of  Madeira.  Her 
burthen  was  242  tons,  and  she  drew  ten  feet  water.  She  had  not,  at  any  time  during 
the  voyage,  a  licensed  pilot  on  board,  or  any  pilot  but  the  defendant ;  and  she  was 
conducted  and  piloted  by  him  without  the  aid  or  assistance  of  any  licensed  pilot,  or 
other  person  or  persons  than  the  ordinary  crew  of  the  said  ship  or  vessel.  On  the 
said  2nd  of  January,  1844,  upon  her  leaving  the  London  dock  to  proceed  on  her 
voyage  out,  and  whilst  she  was  in  the  river  Thames,  and  before  she  reached  Grreenwich, 
Henry  Beer  Muniford,  a  licensed  pilot,  as  in  the  declaration  mentioned,  offered  to  the 
defendant,  who  was  then  acting  as  master,  to  take  charge  of  her  as  in  the  declaration 
mentioned.  His  license  had  been  registered  as  in  the  declaration  mentioned,  and  he 
then  had  it  in  his  custody,  and  produced  it  to  the  defendant.  The  defendant  refused 
to  allow  him  to  take  charge  of  the  vessel.  The  vessel  proceeded  on  her  voyage  to 
Madeira,  but  she  stopped  at  Gravesend,  where  she  brought  up  for  the  night,  and 
pursued  her  said  voyage  in  the  morning  ;  and  the  de-[751]-fendant  acted  and  continued 
to  act  as  pilot  for  the  purpose  of  the  voyage.  The  pilotage,  if  Mumford  had  acted  as 
pilot,  would  have  amounted  to  71.  17s.  3d. 

"The  pilot  has  leave  to  sue  under  the  authority  of  the  Trinity  House,  as  in  the 
declaration  mentioned. 

"  That  the  port  of  London  extends  as  far  as  Gravesend  ;  that  the  geographical 
positions  of  the  several  places,  &c.  above  named,  and  referred  to  in  the  statute  6  Geo.  4, 
c.  125,  may  be  taken  and  noticed  at  the  trial,  and  afterwards  on  the  motion,  from  any 
maps  or  charts  in  ordinarj'  use." 

On  a  former  day  in  this  term,  Jervis  moved  pursuant  to  the  leave  reserved  at  the 
trial,  and  obtained  a  rule  nisi  to  enter  the  verdict  for  the  plaintiff". 

Shee,  Serjt.,  and  Bovill  now  shewed  cause.  The  plaintiff"  is  not  entitled  to  recover 
these  penalties  under  the  58th  section  of  the  act,  for  the  defendant  is  exempt  under 
ss.  59  and  62.  The  59th  section  provides,  "  that  the  master  of  any  collier,  or  of  any 
vessel  trading  to  Norway,  or  to  the  Cattegat  or  Baltic,  or  round  the  North  Cape,  or 
into  the  White  Sea,  on  their  inward  or  outward  voyages,  or  of  any  constant  trader 
inwards  from  the  ports  between  Boulogne  inclusive  and  the  Baltic,  &c.  &c.,  or  of  any 
other  vessel  whatever,  whilst  the  same  is  within  the  limits  of  the  port  or  place  to  which 
she  belongs,  the  same  not  being  a  port  or  place  in  relation  to  which  particular  provision 
hath  heretofore  been  made  by  any  act  or  acts,  charter  or  charters,  for  appointment  of 
pilots,  may,  without  being  subject  to  any  of  the  penalties  by  this  act  imposed,  conduct 
or  pilot  his  own  vessel,  where  and  so  long  as  he  shall  pilot  the  same  without  the  assist- 
ance of  any  unlicensed  pilot,  or  other  person  or  persons  than  the  ordinary  crew."  And 
sect.  62  enacts,  "that  nothing  in  this  act  contained  shall  subject  to  any  penalty  the 
master  or  mate  of  any  vessel,  being  the  owner  or  a  part  owner  of  such  vessel,  and 
resid-[752]-ing  at  Dover,  Deal,  or  the  Isle  of  Thanet,  for  conducting  or  piloting  such 
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his  own  vessel  from  any  of  the  places  aforesaid  up  or  down  the  rivers  Thames  or 
Medway,  or  into  or  out  of  any  port  or  place  within  the  jurisdiction  of  the  Cinque 
Ports."  The  only  question,  therefore,  is,  whether  the  words  "from  any  of  the  places 
aforesaid"  refer  to  "Dover,  Deal,  or  the  Isle  of  Thanet."  The  plaintiff  will  say  that 
the  defendant  was  not  conducting  his  vessel  from  the  Isle  of  Thanet,  inasmuch  as  he 
was  conducting  her  down  the  Thames  from  London  Bridge  to  the  island  of  Madeira. 
Now,  if  these  words  be  held  to  a])ply  onlj'  to  Dover,  Deal,  and  the  Isle  of  Thanet,  the 
clause  must  be  read  as  exempting  a  vessel  going  "from  Dover  &c.  down  the  river 
Thames,"  wiiich  cannot  be.  [Parke,  li.  Why  not  I  He  may  go  up  the  river  first  and 
down  it  afterwards.  If  he  goes  up  the  river  from  the  Isle  of  Thanet,  he  is  not  liable, 
nor  if  afterwards  he  goes  down  to  Dover.]  It  would  rather  seem  that  the  word  "or" 
should  be  interposed,  thus — "  from  an\'  of  the  places  aforesaid,  or  up  or  down  the  rivers 
Thames  or  Medway,"  &c.  ;  otherwise  the  words  "from  any  of  the  places  aforesaid" 
are  mere  sur|jlusage,  because  the  words  at  the  end  of  the  clause,  "or  into  or  out  of 
any  port  or  place  within  the  jurisdiction  of  the  Cinque  Ports,"  are  more  extensive,  for 
the  jurisdiction  of  the  Cinque  Ports  extends  beyond  the  Isle  of  Thanet.  Besides,  the 
Isle  of  Thanet  is  rather  a  district  than  a  place.  The  "  places  aforesaid  "  should  therefore 
be  referred  to  the  places  previously  mentioned  in  the  2nd  and  14th  sections  of  the 
act.  The  L'nd  section  provides  for  the  conduct  of  vessels  by  licensed  pilots  "between 
Orfordness  and  London  Bridge,  as  also  from  London  Bridge  to  the  Downs,  and  from 
the  Downs  westward  as  far  as  the  Isle  of  Wight,  and  in  the  English  Channel,  from  the 
Isle  of  Wight  to  London  Bridge,"  ..."  except  as  hereinafter  provided ; "  which 
latter  words  are  also  in  the  14th  section;  and  they  seem  clearly  to  point  to  the 
subsequent  exemptions  in  favour  of  owners  [753]  of  vessels  residing  at  Dover,  Deal, 
or  the  Isle  of  Thanet.  The  object  of  the  legislature  was  to  prevent  ignorant  persons 
(which  these  can  hardly  be)  from  navigating  their  vessels  up  or  down  the  river  without 
a  licensed  pilot.  This  sfcitute  is  essentially  a  re  enactment  of  the  52  Geo.  3,  c.  39, 
which  was  a  consolidated  act,  relating  both  to  the  Trinity  House  and  the  Cinque  Port 
pilots,  as  to  which  there  were  previously  two  sets  of  statutes.  The  3  Geo.  1,  c.  13, 
relating  to  the  Cinque  Port  pilots,  contains,  in  sect.  2,  an  exception  in  favour  of  owners 
of  vessels  residing  at  Dover,  Deal,  or  the  Isle  of  Thanet,  conducting  their  own  vessels 
"  from  any  of  the  places  aforesaid  up  the  said  rivers."  There  these  words  clearly  apply 
to  Dover,  Deal,  or  the  Isle  of  Thanet,  no  other  places  having  been  previously  mentioned 
in  that  act.  Accordingly,  Lord  Tenterden  .so  states  the  exemption  in  the  first  three 
editions  of  his  work  on  Shipping,  which  were  published  before  the  passing  of  the 
52  Geo.  3,  c.  39.  Then  the  33rd  section  of  that  act,  which  corresponds  with  the  62nd 
of  the  present  act,  cout;iins  a  similar  exemption,  but  it  omits  the  words  "  from  any 
of  the  places  aforesaid,"  because  otherwise,  other  places  being  now  "  aforesaid,"  the 
privileges  of  the  Cinque  Port  pilots  would  have  been  extended  to  the  places  within 
the  jurisdiction  of  the  Trinity  House.  In  the  present  act,  those  words  are  reinserted, 
in  order,  as  it  would  seem,  to  meet  the  case  of  coming  up  to  London  Bridge  ;  but  they 
are  unnecessarily  inserted,  if  the  Legislature  meant  them  to  apply  only  to  Dover,  Deal, 
and  the  Isle  of  Thanet.  The  Legislature  clearly  intended  to  enlarge  the  privilege, 
giving  at  the  same  time  an  additional  security  for  the  safety  of  the  navigation,  by 
requiring  that  the  party  exempted  should  be  owner  as  well  as  master  of  the  vessel. 
But  if  the  construction  is  to  be  limited  as  contended  for  on  the  other  side,  how  little 
is  the  i)rivilege  extended  !  These  words  must,  therefore,  now  be  taken  to  refer  to  both 
sets  of  places  from  which  both  the  Trinity  [754]  House  and  the  Cinque  Ports  can 
license  pilots.  "  Dover,  Deal,  and  the  Isle  of  Thanet,"  arc  named  as  places  the 
residents  in  which  are  to  have  the  privilege,  not  as  indicating  the  limits  of  the  privilege. 
[Pollock,  C.  B.,  referred  to  llamiiwnd  v.  Tremaijiui.{a)]      But  further,  the  defendant  is 

(a)  Chitt.  Stat.  917,  n.     The  note  is  as  follows  :— 

"In  Hammond  v.  Tremayne,  tried  at  Maidstone,  before  Lord  Tenterden,  Thursday, 
Sth  of  August,  1 828,  in  an  action  of  debt  against  the  defendant,  the  master  of  a  vessel, 
for  not  taking  a  licensed  pilot  on  board,  according  to  6  Geo.  4,  c.  125,  ss.  19  and  58, 
whereby  defendant  forfeited  171.  19s.,  being  double  the  pilotage  that  would  have  been 
payalile,  and  £5  penalty,  the  vessel  being  under  the  burden  of  fifty  tons,  it  appeared 
that  the  vessel  was  navigated  by  the  defendant  from  a  foreign  port  up  the  Thames, 
and  not  from  Dover,  Deal,  or  the  Isle  of  Thanet  ;  but  defendant  oli'ered  to  prove  that 
he  resided  at  Deal,  and  claimed  the  benefit  of  exemption  of  the  G2nd  section,  insisting 
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also  exempt  under  sect.  59,  inasmuch  as  his  ship  was  within  the  limits  of  the  port  to 
which  she  belonged.  [Pollock,  C.  B.  Is  London  a  place  "  for  which  no  provision  has 
heretofore  been  made  by  any  act  or  charter  ^'J  None  was  made  by  any  former  act, 
but  only  by  this  act.  [Pollock,  C.  B.  According  to  that  construction,  every  master 
of  a  London  vessel  may  navigate  her  up  and  down  the  Thames  without  a  pilot  at  all. 
That  is  contrary  to  the  express  language  of  the  .58th  clause,  and  to  all  our  experience 
as  to  the  port  of  Loudon.]  The  proviso  can  only  apply  to  pre-existing  acts  and  charters. 
[Pollock,  C.  B.     Oh,  yes,  to  any  acts  ;  beside.s,  no  charters  are  repealed  by  this  act.] 

Jervis  and  Barstow,  contra.  This  case  depends  entirely  on  what  is  the  correct 
construction  of  sect.  62,  which  has  been  already  in  etiect  decided  by  the  authorities. 
In  Hammond  v.  Tremayne,  Lord  Tenterden,  a  Judge  most  familiar  with  [755]  this 
subject,  ruled  that  these  words,  "  from  any  of  the  places  aforesaid,"  had  reference  to 
their  immediate  antecedents  in  the  same  section,  viz.  Dover,  Deal,  and  the  Isle  of 
Thanet ;  and  the  same  interpretation  has  very  recently  been  put  upon  them  by  the 
Court  of  Queen's  Bench,  in  the  case  of  Feaka  v.  Screech  (14  Law  J.,  (N.  S.),  Q.  B.  317), 
in  which  the  earlier  statutes  were  referred  to.  The  party,  to  be  within  the  exemption, 
must  come  from  one  of  those  places  up  or  down  the  river,  or  from  one  of  those  places 
into  01'  out  of  a  port  or  place  within  the  jurisdiction  of  the  Cinque  Ports.  If  he  starts 
from  one  of  those  places,  and  goes  up  the  river,  he  may  go  down  again  without  a  pilot. 
The  argument  on  the  other  side  would  make  the  word  "  places  "  apply  to  a  great  extent 
of  the  sea.  If  the  former  acts  appear  to  conflict  with  the  plaintiff's  construction,  that 
is  rather  an  argument  against  the  defendant,  as  shewing  that  the  words  are  here 
designedly  used,  in  order  to  restrict  the  exemption  within  narrower  limits,  the 
attention  of  the  Legislature  having  been  directed  to  the  subject.  The  case  of  Feake 
V.  Screech  was  fully  argued,  and  is  a  direct  authority  for  the  plaintiff. 

Pollock,  C.  B.  It  appears  to  me  that  this  rule  ought  to  be  made  absolute. 
The  question  turns  mainly  on  the  construction  of  the  62nd  section  of  this  act 
(6  Geo.  4,  c.  125);  I  tliiiik  the  59th  section  has  no  bearing  on  the  point.  The 
question  is,  what  is  the  meaning  of  the  expression  in  the  62nd  section,  "places  afore- 
said?" Now  Lord  Tenterden,  in  the  ease  of  Hammond  v.  Trcmaijnc,  has  already  put 
a  construction  upon  those  words  ;  and  it  appears  that,  in  a  recent  case,  the  Court  of 
Queen's  Bench,  adopting  that  construction,  have  held  those  words  to  refer  to  the 
places  mentioned  in  the  same  section  ;  so  that  we  have  the  opinion  of  an  eminent 
Judge,  of  itself  entitled  to  great  respect,  especially  on  a  matter  relating  to  navigation, 
[756]  and  also  a  recent  confirmation  of  that  opinion  by  a  decision  of  the  full  Court 
of  Queen's  Bench.  But  apart  from  authority,  upon  the  history  of  this  act,  and  looking 
to  the  words  in  the  recital,  "  that  whereas  there  hath  been  time  oat  of  mind,  and  now 
is,  a  societ}'  of  pilots  of  the  Trinity  House  of  Dover,  Deal,  and  the  Isle  of  Thanet, 
who  have  had  the  pilotage  of  all  ships  from  the  said  places  up  the  river  Thames," 
where  it  is  clear  that  those  words  refer  to  Dover,  Deal,  and  the  Isle  of  Thanet,  I  have 
no  doubt  that,  by  the  expression  in  this  section,  "  places  aforesaid,"  the  legislature 
only  meant  to  include  Dover,  Deal,  and  the  Isle  of  Thanet.  If  so,  we  must  substitute 
them  for  the  expression  we  find,  "places  aforesaid,"  and  read  the  clause  thus: — 
"  That  nothing  in  this  act  shall  extend  to  subject  to  any  penalty  any  master  of  any 
vessel,  being  the  owner  or  part  owner  of  such  vessel,  and  residing  at  Dover,  Deal,  or 
the  Isle  of  Thanet,  for  conducting  or  piloting  such  his  own  vessel  on  any  voyage 
from  any  of  those  places  up  or  down  the  river  Thames,"  &c.  It  is  quite  clear, 
therefore,  that  the  exemption  in  the  62nd  section  does  not  extend  to  the  case  of  such 
person  piloting  his  own  vessel  on  a  foreign  voyage,  commencing  in  the  port  of 
London.  The  verdict  for  the  defendant  must  therefore  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff  for  351.  lis.  6d. 

Parke,  B.  I  agree  with  my  Lord  Chief  Baron  in  the  construction  of  this  clause 
of  the  act  of  Parliament.  In  that  construction  we  are  supported  by  the  opinion  of 
Lord  Tenterden,  and  by  the  recent  decision  of  the  Court  of  Queen's  Bench.  But, 
independently  of  authority,  it  seems  to  me  that  it  is  the  true  construction  of  this 

that,  if  the  master  of  a  ship  reside  at  either  of  those  places,  he  is  privileged  to  navigate 
a  vessel  up  or  down  the  Thames  from  any  part  whatever.  But  Lord  Tenterden  held, 
that  the  words  '  from  any  of  the  places  aforesaid '  could,  as  there  were  no  other  ante- 
cedents, relate  only  to  Dover,  Deal,  or  the  Isle  of  Thanet,  and  only  exempted  vessels 
navn'gating  from  one  of  those  places." 
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section  ;  and  the  reason  is  pretty  obvious,  on  looking  to  the  history  of  these  stiitutes. 
The  3  Geo.  1,  c.  13,  s.  2,  exempted  the  master  of  any  vessel,  or  part  owner,  residing 
at  Dover,  Deal,  or  the  Isle  of  Thanet,  from  penalties  for  piloting  his  own  vessel  from 
any  of  the  places  aforesaid  up  the  said  rivers.  Then  the  [757]  52  Geo.  3,  c.  39,  gave 
a  much  more  extended  privilege,  without  the  same  limit  that  existed  under  the 
3  Geo.  I.  But  afterwards,  the  legislature,  considering  that  they  had  given  therebj' 
too  extensive  a  privilege,  read  the  two  acts  together,  and  by  the  present  act  limited 
it  thus  : — "  viz.  "  to  masters  or  mates,  being  also  owners,  of  vessels  sailing  from  the 
places  aforesaid,  that  is,  Dover,  Deal,  or  the  Isle  of  Thanet,  up  or  down  the  rivers 
Thames  or  Medway,"  &c.  With  respect  to  the  meaning  of  the  words  "up  or  down," 
the  reasonable  construction  is,  that  the  owner  of  a  vessel  having  liberty  to  go  up  the 
river  from  those  places,  should  also  be  at  liberty  to  go  down  again  when  he  has  so 
gone  up.  As  to  the  subsequent  words,  "  or  into  or  out  of  an}'  port  or  place  within 
the  jurisdiction  of  the  Cinque  Ports,"  we  do  not  pronounce  any  opinion  whether 
they  are  limited  to  a  voj'age  from  Dover,  Deal,  or  the  Isle  of  Thanet,  or  not ;  it  is 
unnecessary  on  the  present  occasion  to  do  so,  although  I  have  a  strong  opinion  on  the 
subject.  But,  both  on  authority  and  on  the  just  construction  of  the  statute,  it  appears 
to  me  that  there  was  no  exemption  in  the  present  case,  and  therefore  that  this  rule 
must  be  made  absolute. 

KoLFE,  B.  I  am  of  the  same  opinion.  The  difficulty  arises  from  the  vague 
manner  in  which  the  Legislature  has  expressed  its  meaning;  and,  therefore,  when 
once  a  construction  has  been  put  upon  such  a  clause  by  a  judicial  decision,  that  ought 
of  itself  to  be  a  sufficient  authority  for  our  adopting  the  same  construction.  But  if 
I  had  now  for  the  first  time  to  put  a  construction  upon  this  clause,  I  should  say  that 
the  meaning  of  the  Legislature  is  not  difficult  to  discover;  viz.  that  from  Dover,  Deal 
and  the  Isle  of  Thanet, — taking  those  places  as  being,  for  this  purpose,  the  extremity 
of  the  river  Thames, — the  masters  of  vessels  residing  at  those  places  may  lawfully 
conduct  their  vessels  up  and  down  the  river  without  a  pilot. 

Rule  absolute. 

[758]  DiMMOCK  AND  OTHERS  v.  Sturla.  Nov.  20,  1845. — Assumpsit.  The 
declaration  stated,  that,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  sell  and  deliver  to  S.,  on  credit,  goods  of  the  price  to  an  extent 
not  exceeding  £10U,  the  defendant  promised  the  plaintiffs,  that,  if  S.  did  not 
pay  for  the  same,  she  would  do  so  on  receiving  three  months'  notice  requiring 
paj'ment.  At  the  trial,  the  following  guarantee  was  proved  : — "  In  consideration 
of  your  supplying  S.  with  goods  to  the  extent  of  £100,  I  undertake  to  pay  you 
for  the  same  if  he  does  not,  on  receiving  three  months'  notice." — Semble,  that 
there  was  no  variance  between  the  declaration  and  the  guarantee  proved  :  but, 
assuming  the  true  construction  of  the  guarantee  to  be  that  the  defendant  was 
not  to  be  liable  until  £100  worth  of  goods  had  been  supplied,  the  declaration 
might  be  amended  accordingly. 

[S.  C.  15  L.  J.  Ex.  65.] 

Assumpsit  on  a  guarantee.  The  declaration  stated,  that  heretofore,  to  wit,  on 
&c.,  in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendant,  would  sell 
and  deliver  and  supply  to  one  Henry  Sturla,  on  credit,  goods  of  the  price  to  an  extent 
not  exceeding  £100,  she  the  defendant  promised  the  plaintiffs,  that,  if  the  said  Henry 
Sturla  did  not  pay  the  same,  she  the  defendant  would  do  so,  upon  the  defendant's 
receiving  from  the  plaintiffs  three  months'  notice  requiring  payment  of  the  same. 
The  declaration  then  averred,  that  the  plaintiffs,  confiding  in  the  said  promise  of  the 
defendant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  did  sell  and  deliver  to 
and  supply  the  said  Henry  Sturla,  at  his  rei[uest,  with  divers  goods,  to  an  extent 
not  exceeding  £100,  to  wit,  to  an  extent  of  GSl.  5s.,  and  at  and  for  prices  of  less 
amount  than  £100,  to  wit,  of  the  price  of  the  said  sum  of  681.  5s.,  on  certain  credit 
then  agreed  upon  between  the  plaintiffs  and  the  said  Henry  Sturla;  and  although 
the  said  credit,  and  the  time  of  payment  of  the  said  price  of  the  said  goods  by  the 
said  Henry  Sturla  to  the  plaintiffs  had  elapsed  before  the  commencement  of  this  suit, 
and  although  the  said  Henry  Sturla  hath  paid  and  satisfied  to  the  plaintiffs  the  sum 
of  2G1.  10s.  lOd.,  parcel  of  the  said  price  of  the  said  goods,  yet  he  hath  not,  although 
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he  was  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  7th  day 
of  November,  1844,  requested  by  the  plaintiH's  so  to  do,  as  yet  paid  to  them  the 
residue  of  the  said  price  amounting  to  the  sum  of  411.  14s.  2d.,  or  any  part  thereof. 
Breach,  the  non-payment  by  the  defendant,  after  three  months'  notice  requiring  pay- 
ment thereof,  of  the  said  sum  of  411.  14s.  2d.,  or  any  part  thereof. 

[759]  The  defendant  pleaded  non  assumpsit,  and  other  pleas  which  it  is  not 
necessary  to  state. 

At  the  trial,  before  Pollock,  C.  B.,  the  following  guarantee,  signed  by  the 
defendant,  was  proved  on  the  part  of  the  plaintifts  : — 

"London,  Dec.  1,  1843. 

"C4entlemen, — In  consideration  of  your  supplying  Mr.  Henry  Sturla,  of  Seymour- 
street,  Eustonsquare,  with  goods  to  the  e.xtent  of  £100,  I  undertake  to  pay  you  for 
the  same,  if  he  does  not,  upon  leceiving  from  you  three  months'  notice. — Yours 
obediently,  "  Amey  Sturla. 

"To  Messrs.  T.  Dimmock,  Jun.  &  Co." 

Upon  this  undertaking,  the  plaintiffs  supplied  goods,  consisting  of  china,  earthen- 
ware, &c.,  from  time  to  time,  to  the  order  of  Henry  Sturla  (who  was  starting  in 
business  in  that  line),  to  the  amount  of  681.  5s.  in  the  whole.  In  the  beginning  of 
1844,  a  balance  of  411.,  14s.  2d.  was  due  from  him  ;  and  a  letter  from  the  plaintifts  to 
him,  dated  28th  January,  1844,  was  proved,  in  which  tbey  required  payment  of  this 
balance  before  they  forwarded  any  more  goods,  or  proceeded  with  any  orders  on  hand 
towards  completion.  No  goods  were  supplied  after  that  time.  In  April  following, 
Henry  Sturla  became  bankrupt.  It  was  proved  that  three  months'  notice,  requiring 
payment  of  the  balance,  had  been  given  to  the  defendant. 

Several  objections  were  taken  on  the  part  of  the  defendant.  First,  that  there 
was  a  variance  between  the  declaration  and  the  proof,  inasmuch  as  the  true  con- 
struction of  the  guarantee  was,  that  the  plaintiflFs  were  to  supply  goods  to  the  extent 
of  XlOO  at  the  least,  whereas  the  declaration  stated  it  to  be  an  agreement  to  supply 
goods  to  an  extent  not  exceeding  £100 ;  secondly,  that  the  three  months'  notice  to  be 
given  by  the  plaintifts  meant  a  notice  to  Henry  Sturla,  and  not  to  the  defendant ; 
and,  thirdly,  that  the  [760]  notice  given  to  the  defendant  did  not  correctly  state  the 
balance  then  due,  the  sum  mentioned  therein  being  371.  10s.  instead  of  411.  14s.  2d. 
The  Lord  Chief  Baron  reserved  the  points,  and  the  plaintift'  had  a  verdict  for  371.  10s., 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit ;  the  Court  to  have  power 
to  amend  the  declaration  so  as  to  cure  the  ftrst  objection,  if  it  were  amendable  in  that 
respect. 

On  a  former  day  in  this  term,  C.  Jones,  Serjt,  accordingly  moved  for  a  nonsuit 
or  new  trial,  and  a  rule  was  granted  on  the  ground  of  the  variance,  but  refused  on 
the  other  points. 

Knowles  now  shewed  cause.  The  true  construction  of  this  guarantee  is,  that  the 
plaintiffs  were  to  supply  goods  to  Henry  Sturla  to  an  extent  not  exceeding  £100,  for 
which  the  defendant  engaged  to  be  responsible.  If  so,  it  is  correctly  stated  in  the 
declaration,  and  the  objection  on  the  ground  of  variance  fails.  The  circumstatices  of 
the  case  shew  that  this  is  the  only  meaning  which  the  parties  could  have  intended  to 
put  upon  the  contract.  The  plaintiff's  did  not  refuse  to  supply  the  goods,  until  they 
had  notice  from  Henry  Sturla  that  he  intended  to  compound  with  his  creditors. 
Nothing  is  said  in  the  guarantee  as  to  the  delivery  of  all  the  goods  at  once,  and  that 
evidently  was  not  intended ;  but  the  defendant  meant  to  limit  her  liability  to  £100 
in  respect  of  the  successive  deliveries.  Suppose  the  plaintiff's  delivered  goods  to  the 
amount  of  £50  on  the  day  of  date  of  the  guarantee,  and  Henry  Sturla  then  became 
bankrupt ;  were  they  nevertheless  to  go  on  and  deliver  to  the  amount  of  £50  more  1 
[Parke,  B.  The  defendant  will  say  the  plaintiff's  were  to  supply  goods  to  the  extent 
of  £100,  if  Henry  Sturla  required  them  ;  atid  it  was  important  to  him  to  have  a  con- 
siderable stock,  and  therefore  the  guarantee  would  not  have  been  given,  unless  for  a 
supply  to  the  extent  of  £100.  Pollock,  C.  B.  It  must  surely  be  read  with  this 
limitation,  at  all  events,  that  the  supply  [761]  was  to  be  to  the  extent  of  £100  if  he 
should  reasonably  require  them  ;  and  that  the  defendant  promises  to  pay  for  the 
goods  so  supplied,  to  an  extent  not  exceeding  £100.  Parke,  B.  If  so,  the  declaration 
may  be  amended  to  suit  the  facts.] 


14M.  &W.762.  BRITTAIN    V.  LLOYD  683 

Charnock  (with  whom  was  C.  Jones,  Serjt.),  contra.  The  question  is,  whether 
the  words  "to  the  extent  of  £100"  were  intended  as  a  limit  of  the  defendant's 
liability,  or  as  fixing  £100  as  the  minimum  of  the  supply  of  goods.  The  plaintili's 
have  shaped  the  declaration  according  to  their  means  of  proof  at  the  trial,  without 
reference  to  the  terms  of  the  guarantee,  or  the  circumstances  under  which  it  was 
given.  If  they  had  framed  it  according  to  the  other  view  of  the  case,  they  must  have 
averred  that  they  were  ready  and  willing  to  supply  goods  to  the  extent  of  £100, 
which  averment  the  defendant  might  have  traversed.  It  is  clear  that  the  object 
of  the  guarantee  was,  that  Henry  Sturla  might  have  a  sufficient  stock  of  goods 
to  trade  with.  [Parke,  B.  My  doubt  is,  whether  it  is  not  implied  that  he 
requires  a  supply  to  the  extent  of  £100.  It  surely  must  have  that  qualification, 
where  the  purchase  is  to  he  by  a  third  party.  If  he  had  understood  the  contract  to 
be  such  ;is  you  now  contend  for,  would  he  not  have  demanded  the  remainder!]  He 
never  dispensed  with  the  further  supply,  and  it  was  of  no  use  to  demand  it,  after  the 
plaintifTs  positive  refusal  to  supply  any  more.  [He  referred  to  "Fell  on  Guaranties," 
p.  93.] 

Pollock,  C.  B.  There  may  be  some  doubt  as  to  the  true  construction  of  this 
guarantee,  which  was  framed  by  the  parties  themselves.  They  have  acted  upon  it, 
iiowever,  as  an  ordinary  guarantee  for  an  amount  not  exceeding  £100.  It  does  not 
appear  that  Henry  Sturla  ordered  more  than  about  £70  worth  of  goods ;  and  neither 
he  nor  the  defendant  ever  complained  that  more  were  not  supplied.  But  if  [762] 
that  be  not  the  true  construction  of  the  instrument,  it  must  at  all  events  be  read  with 
the  limitation  suggested  by  my  Brother  Parke,  and  then  the  declaration  would  have 
been  amendable  accordingly.  That  ametidment  I  should  have  made,  and  then  the 
defendant  would  have  been  entirely  without  defence.  But  as  there  was  some  doubt 
about  the  construction,  which  justified  the  defendant  in  coming  to  the  Court,  the  rule 
will  be  discharged  without  costs. 

Parke,  B.,  Alderson,  B.,  and  Eolfe,  B.,  concurred. 

Rule  discharged. 

Brittain  v.  Lloyd.  Nov.  21,  1845. — An  auctioneer,  who  paid  the  duties  on  a  sale 
of  lands  by  auction,  (where  the  lands  were  bought  in  at  the  sale,  and  the 
Commissioners  of  Elxcise  refused  to  remit  the  duties),  was  held  entitled  to  recover 
l)ack  the  amount  from  his  employer,  in  an  action  for  money  paid. — That  action 
is  maintainable  in  every  case  in  which  the  plaintifl"  has  paid  money  to  a  third 
party  at  the  request,  express  or  implied,  of  the  defendant,  with  an  undertaking, 
express  or  implied,  to  repay  it ;  and  it  is  not  necessary  that  the  defendant  should 
have  been  relieved  from  a  liability  by  the  payment. 

[S.  C.  15  L.  J.  Ex.  43.     Referred  to,  Mollett  v.  liobinson,  1872,  L.  K.  7  C.  P.  102.] 

This  was  an  action  of  assumpsit  for  money  paid  by  the  plaintifl',  an  auctioneer,  for 
the  use  of  the  defendant,  and  on  an  account  stated. 

The  defendant  pleaded  non  assimipsit,  on  which  issue  was  joined  ;  and  the  cause 
was  tried,  before  Tindal,  C.  J.,  at  the  Derljyshire  Spring  Assizes,  1844,  when  it  was 
agi'ced  that  a  verdict  should  be  found  for  the  plaintiff  for  1071.  3s.  9d.  damages,  the 
sum  claimed  by  the  plaintiff,  and  40s.  costs,  subject  to  the  opinion  of  this  Court  on  a 
special  case ;  the  Court  to  have  power  to  draw  all  inferences  from  the  facts  which 
a  jury  could  or  might  draw. 

The  defendant,  being  the  owner  of  a  freehold  estate,  consisting  of  a  farm-house, 
out-buildings,  and  lands,  situate  at  Woolow,  near  Buxton,  in  Derbyshire,  employed 
the  plaintiff,  who  long  before  and  at  tiie  time  of  the  auction  hereinafter  mentioned, 
and  ever  since,  has  been  an  auctioneer  duly  licensed,  to  sell  the  said  estate  by  an 
[763]  auction,  to  be  holden  at  the  Bull's  Head  Inn,  at  Fairfield,  near  Buxton  afore- 
said, on  the  25th  of  .January,  1843.  Previous  to  the  commencement,  and  on  the  day 
of  the  auction,  the  defendant  delivered  to  the  plaintiff  the  following  authority  to  bid 
for  her,  signed  by  herself  and  .John  Poundall : — "  To  Mr.  John  Brittain,  auctioneer, 
Green,  Fairfield.  Take  notice,  that  Mr.  John  Poundall  is  appointed  by  Mrs.  Charlotte 
IJoyd,  the  real  owner  of  the  estate  intended  to  be  by  you  [)ut  u])  to  sale  by  way  of 
auction,  at  the  Bull's  Head  Iini,  Fairfield,  on  the  25th  day  of  January  instant;  the 
said  Mr.  Poundall  being  actually  employed  by  the  vendor  of  such  estate  to  l)id  at  the 
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said  sale  for  the  use  and  behoof  of  the  said  Charlotte  Lloyd.  And  take  notice,  also, 
that  the  said  Mr.  John  Poundall  hath  agreed  and  doth  intend  accordingly  to  bid  at 
the  said  sale  for  the  use  and  behoof  of  the  said  Charlotte  Lloyd.  As  witness  the 
hands  of  the  said  Charlotte  l^loyd  and  John  Poundall,  the  2.5th  day  of  January,  1845. 
Charlotte  Lloyd,  John  Poundall.  Witness,  Samuel  Wood."  Which  notice,  duly 
signed  by  the  defendant  and  the  said  John  Poundall,  being  the  person  intended  to 
make  the  bidding,  was  duly  given  to  the  plaintiff'  before  the  commencement  of  the 
sale,  and  before  the  bidding  by  the  said  John  Poundall  hereinafter  mentioned. 

The  estate  was  put  up  for  sale  by  auction  by  the  plaintiff  on  the  said  25th  of 
January,  1843,  and  several  persons  attended  and  bid,  and  Poundall  attended  in  the 
sale-room  during  the  auction,  and  bid  as  hereinafter  mentioned.  The  estate  was  put 
up  for  sale  by  the  plaintift',  subject  to  the  following  (amongst  other)  conditions  of  sale, 
which  wei-e  prepared  by  the  plaintiff  in  the  course  of  his  employment  as  such  auctioneer, 
and  read  by  the  plaintiff  at  the  commencement  of  the  auction,  viz.: — "That  the 
highest  bidder  should  be  the  purchaser.  That  no  bidding  should  be  retracted.  That 
the  vendor  or  her  agent  should  have  the  right  of  bidding  once  for  the  property.  That 
a  de-[764]-posit  should  be  paid  on  the  fall  of  the  hammei',  as  also  the  whole  of  the 
auction-duty,  to  the  auctioneer  by  the  purchaser.  That  the  residue  of  the  purchase- 
money  should  be  paid  at  a  future  day,  when  the  estate  should  be  conveyed.  All 
fixtures,  articles  and  things,  timber  and  timber-like  tiees  growing  on  the  premises, 
down  to  and  including  those  of  the  value  of  Is.  each,  were  not  to  be  included  in  the 
purchase-money  of  the  premises,  but  to  be  paid  for  in  addition  to  such  purchase-money, 
at  a  fair  valuation,  at  the  time  of  completing  the  purchase." 

The  biddings  then  commenced,  the  defendant  being  in  a  room  in  the  inn  adjoining 
to  that  in  which  the  auction  was  held,  and  having  a  servant  in  attendance  in  the  room, 
to  give  her  information  respecting  the  biddings,  &c.  Among  the  bidders  were  the 
names  of  two  persons  of  the  name  of  Barker  and  Shaw,  the  latter  of  whom  ultimately 
became  the  purchaser  of  the  estate,  as  hereinafter  mentioned.  After  several  biddings, 
including  several  by  Shaw,  Barker  bid  £3150,  and  Shaw  shortly  afterwards  bid  £3300  : 
this  was  commutiicated  to  the  defendant  by  her  aforesaid  servant,  and  she  immediately 
sent  him  to  desire  Mr.  Barker  to  come  to  her  in  the  private  room,  and  there  was  a 
suspension  of  the  auction  for  a  few  minutes ;  Mr.  Barker  went  to  the  defendant,  who 
inquired  of  him  whether  he  was  bidding  for  any  one  in  the  room,  and  offered  to  let 
him  bid  a  time  or  two,  if  he  liked ;  and  stated  that  he  might  go  up  to  £3800,  and  he 
should  not  be  charged  with  the  auction  duty ;  and  that  if  he  bid  she  would  not  take 
any  advantage  of  it.  He  objected,  that  it  was  more  than  the  estate  was  worth ;  she 
then  requested  him  to  bid  for  her,  to  which  he  acceded,  and  I'eturned  to  the  auction-room, 
and  the  sale  was  resumed  by  Barker  bidding  33501.  for  the  defendant.  Shaw  then 
bid  £3400,  which  was  communicated  by  her  said  servant  to  the  defendant,  and  who 
was  immediately  sent  to  fetch  Shaw  to  the  defendant  out  of  the  auction-room.  Shaw 
was  taken  to  the  room  where  [765]  defendant  was,  when  she  asked  him  if  he  would 
give  her  the  auction  duty  over  his  last  bidding?  Shaw  replied,  he  did  not  know  what 
the  auction  duty  was,  but  he  would  wait  upon  her  the  following  day.  It  was  agreed  upon 
between  them  that  Shaw  would  wait  on  her  at  her  residence,  at  Woolow,  the  following 
day,  and  the  hour  of  two  o'clock  in  the  afternoon  was  fixed.  She  then  told  Poundall, 
in  Shaw's  presence,  to  go  and  bid  the  reserved  bidding,  which  he  did,  and  bought  in 
the  estate  at  £3800,  and  the  plaintiff"  knocked  down  the  estate  to  Poundall,  observing, 
that  all  the  parties  attending  the  sale  were  then  at  liberty,  according  to  the  usual 
practice,  to  liid  by  private  contract ;  but  Shaw  would,  according  to  the  usage,  have 
the  first  option.  Ihere  had  been  no  bidding  after  Shaw's,  of  £3400,  before  Poundall 
bid  the  reserved  bidding. 

The  next  morning,  Shaw  met  Poundall  (who  acted  for  the  defendant)  at  her 
residence  at  Woolow,  and  there  saw  the  defendant.  Poundall  and  Shaw  looked  over 
the  estate,  and  Poundall  named  £3550  or  £3560  for  the  estate,  including  timber, 
fixtures,  &c.,  which  were  estimated  in  a  lump  at  the  sum  of  £45  :  he  had  not  received 
any  previous  instructions  so  to  do.  Shaw  then  offered  £3500  for  the  estate,  and  £40 
for  the  fixtures,  &c.,  and  said,  if  he  could  not  have  it  at  that  price,  he  would  not  have 
it  at  all.  Poundall  then  consulted  the  defendant,  and  they  agreed  to  split  the 
difi'erence,  and  that  the  purchase-money  should  be  £3545.  The  bargain  was  made, 
according  to  the  testimony  of  Shaw,  without  any  reference  to  the  sale  by  auction  at  all. 

The  defendant  then  sent  for  the  plaintiff'  to  come  to  the  defendant's  house,  on  the 
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27th  of  January,  1843,  being  two  days  after  the  sale,  to  prepare  the  agreement  between 
the  defendant  and  Shaw  ;  and  the  plaintiff  and  Shaw,  on  the  27th  of  January,  1843, 
came  to  the  defendant's  house,  when  an  agreement,  to  which  the  plaintiff  was  an 
attest-[766]-ing  witness,  of  which  the  following  is  a  copy,  was  copied  by  the  defendant's 
dauglitcr,  at  the  request  of  plaintiff,  from  a  book  of  the  plaintiff's. 

"Memoiandum.  That  Mr.  William  Shaw  is  declared  the  highest  bidder  and 
purchaser  of  the  Woolow  estate,  situate  in  the  parish  of  Hope  and  township  of  Fair- 
held,  in  the  county  of  Derby,  at  the  sum  of  £3-54.5,  including  the  timber  plantations 
and  fixtures  on  the  premises ;  at  which  sum  the  said  Mr.  William  Shaw  doth  agree 
to  become  the  purchaser  thereof  accordingly,  and  doth  also  agree,  on  his  part,  to 
perform  the  before-written  conditions  of  sale ;  and,  in  consideration  thereof,  Charlotte 
Lloyd,  the  vendor,  doth  agree  to  sell  and  convey  the  said  estate  and  premises  unto 
the  said  Mr.  William  Shaw,  his  heirs  and  assigns,  or  as  he  or  they  shall  direct, 
according  to  the  said  before-written  conditions  of  sale.  And  it  is  also  agreed,  that 
the  sum  of  £350  shall  be  paid  as  a  deposit,  which  sum  is  to  be  considered  as  part  of 
the  purchase-money.     Dated  this  27th  daj'  of  January,  1843." 

(Signed)        "Charlotte  LLOvn. 
"William  Shaw. 

"JohnPoundalU 

"  liiehard  Shaw,  [-"Witnesses." 

"John  Brittain,   J 

There  are  no  other  conditions  than  those  set  out  in  the  early  part  of  this  case. 

In  March,  1843,  the  plaintiff  duly  made  the  return  of  the  sale  to  the  proper  officers 
of  Excise,  and  that  the  estate  was  bought  in  by  defendant  for  £3800,  and  duly  verified 
and  produced,  and  left,  as  required  by  the  act  of  Parliament,  the  notice  of  the  said 
appointment  of  Pouudall,  &c.  ;  and  also  verified  the  fairness  and  reality  of  the  trans- 
actions to  the  best  of  his  knowledge  and  belief,  and  did  all  other  acts  required  by  law 
by  him  to  be  done,  to  get  the  duty  on  the  said  auction  and  sale  allowed  and  [767] 
remitted  to  the  defendant ;  but  the  Commissioners  of  Excise  refused  to  allow  or  remit 
the  same. 

On  the  22nd  of  March,  1843,  the  plaintiff  had  an  interview  with  the  defendant, 
in  order  to  settle  his  account  against  the  defendant  for  the  sale  of  the  estate  herein- 
before mentioned,  and  also  for  another  sale  the  plainlitf  had  had  for  the  defendant. 
Some  unpleasantness  took  place  between  the  plaintiff  and  defendant,  in  consequence 
of  the  defendant  complaining  of  the  exorbitancy  of  the  plaintiff's  bill,  alleging  that 
the  plaintitt'  had  charged  her  too  much.  The  defendant  said  to  the  plaintiff,  '■  You 
had  thought  to  have  thrown  the  auction  duty  away  ;  but  I  would  not  let  you."  The 
plaintiff  told  the  defendant  that  he  had  not  yet  settled  the  sale  account  with  the 
Excise,  and  that  when  ho  did  settle  it,  if  the  auction  duty  was  demanded  of  him,  he 
should  demand  it  of  defendant ;  to  which  the  defendant  replied,  "  Then  you  must  get 
it,  and  take  it." 

Ultimately,  in  September,  1844,  the  Commissioners  of  Excise,  or  the  persons  duly 
authorised  in  that  behalf,  required  the  plaintiff  to  pay  the  said  auction  duty,  amounting 
to  1071.  3s.  9d.,  in  respect  of  the  said  sale  of  the  said  estate  above-mentioned,  being 
the  amount  of  duty  on  £3500,  and  formally  demanded  the  same  of  the  plaintifi',  which 
requisition  and  demand  was  duly  communicated  to  the  defendant  bj'  the  jilaintiff, 
and  she  was  required  to  pay  the  amount,  or  to  indemnify  the  plaintilf  against 
proceedings  for  the  recovery  of  the  duty,  which  was  refused  by  the  defendant. 
Correspondence  then  took  place  between  the  plaintiff  and  defendant,  and  the  defen- 
dant atid  the  Commissioners  of  Excise ;  and  ultimately  the  plaintilf  was  compelled 
by  the  Commissioners  of  Excise  to  pay  the  above  duty  of  1071.  3s.  9d.  to  the  Commis- 
sioners of  Excise,  of  which  payment  due  notice  was  given  to  the  defendant,  and  she 
was  required  to  pay  the  same  to  the  plaintiff,  but  which  she  refused  ;  and  this  action 
was  brought  to  recover  that  amount. 

[768]  The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled 
to  recover  the  amount  of  the  said  auction  duty. 

The  case  was  argued  on  the  1  7th  of  November,  by 

Whitehurst,  for  the  plaintiff.  The  plaintilf  is  clearly  entitled  to  recover.  The 
duty  imposed  on  sales  by  auction  by  the  stat.  19  Goo.  3,  c.  56,  is,  by  sect.  6,  made 
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payable  on  the  knocking  down  of  the  hammer,  and  is  thereby  declared  to  be  charge- 
able on  the  auctioneer ;  and  the  7th  section  empowers  the  auctioneer  to  recover  the 
same  by  action  of  debt  or  on  the  case,  against  his  employer  or  the  party  on  whose 
account  the  sale  was  made.  Then  comes  the  12th  section,  on  which  the  cjuestion  in 
this  case  mainly  depends,  which  enacts,  that,  where  owners  of  estates  bid  for  them- 
selves, or  employ  others  to  bid  for  them,  an  allowance  of  duties  is  to  be  made  to 
them,  provided  notice  be  given  to  the  auctioneer  thereof;  and  in  case  of  collusion  or 
inifair  practice,  the  allowance  is  not  to  be  made.  Now,  the  facts  of  this  case  shew 
clearly  that  this  was  not  such  a  transaction  as  was  contemplated  by  that  section,  and 
in  which  it  was  intended  to  give  the  vendor  relief ;  for  this  was  a  mere  covert  pro- 
ceeding by  the  vendor,  in  order  to  screen  her  from  the  payment  of  the  duty.  The 
plaintiff,  therefore,  having  paid  the  duties  under  these  circumstances,  is  entitled  to 
recover  back  the  amount  from  his  employer.  Moreover,  the  defendant  has  litigated 
this  matter  before  the  Commissioners  of  Excise,  who  are  the  parties  to  determine 
whether  a  fraud  was  committed  or  not,  and  they  having  decided  the  matter,  it  is  no 
longer  open  to  discussion. 

Humfrey,  contra.  This  action  for  money  paid  is  not  maintainable.(a)  The  auction 
duty  is  nowhere  made  [769]  chargeable  upon  the  vendor;  but,  on  the  contrary,  is 
expressly  charged  by  the  act  of  Parliament  upon  the  auctioneer.  The  defendant, 
therefore,  was  not  liable  to  the  Crown  for  the  auction  duty,  and  therefore  the  money 
paid  by  the  plaintiff  to  discharge  it  was  not  money  paid  to  the  use  of  the  defendant. 
The  question  has  always  been,  in  considering  whether  an  action  for  money  paid  could 
be  maintained,  whether  the  defendant  was  liable  to  the  payment,  and  whether  the 
plaintiff  has  been  compelled  to  pay  on  his  behalf.  Spencer  v.  Parry  (.3  Ad.  &  E.  3.31  ; 
4  Nev.  &  M.  770)  is  in  point.  There,  by  the  stipulations  of  a  lease,  the  tenant  was  to 
pay  the  land-tax,  which  he  left  unpaid  during  the  term  ;  it  was  paid  by  the  succeeding 
tenant,  to  whom  the  landlord  repaid  it:  and  it  was  held,  that,  inasmuch  as  the 
tenant's  liability  arose  only  from  the  special  agreement  between  him  and  the  landlord, 
the  latter  could  not  recover  back  from  him  the  amount  so  repaid,  in  an  action  for 
money  paid,  but  must  declare  on  the  special  agreement.  The  plaintiff's  counsel  there 
relied  on  the  cases  of  Brouii  v.  Hodgson  (4  Taunt.  189)  and  Daivson  v.  Linton  (5  B.  & 
Aid.  521) ;  but  Lord  Denman,  C.  J.,  in  delivering  the  judgment,  states  and  distinguishes 
those  cases,  and  lays  down  the  rule,  that  the  payment,  to  sustain  the  action,  must 
be  a  payment  which  relieves  the  defendant  from  some  liability.  His  Lordship  says, 
"  The  only  doubt  we  felt  in  the  course  of  the  argument  arose  from  the  cases  of  Brown 
v.  Hodgson  and  Daivson  v.  Linton,  which  seemed  nearly  to  resemble  the  present.  In 
the  former  ease,  the  plaintiff,  a  carrier,  having  by  mistake  delivered  A.'s  goods  to  B., 
who  made  them  his  own,  paid  A.  the  price,  and  was  afterwards  allowed  to  recover  it 
from  B.  as  money  paid  to  his  use.  But  this  was  in  fact  money  paid  to  his  use,  for 
it  was  in  discharge  of  his  debt  to  A.  ;  and  it  may  be  fairly  said  to  have  been  paid 
at  his  [770]  instance,  because  he  knew  that  the  plaintiff's  mistake,  in  delivering  the 
goods  to  him,  made  the  plaintiff  liable  to  pay  the  price  to  the  true  owner.  His  so 
receiving  the  goods  may  be  considered  as  equivalent  to  saying,  '  If  you  paj'  him,  as 
you  may  be  compelled  to  do,  for  the  goods,  I  will  reimburse  you.'  In  the  case  before 
us,  the  defendant  is  not  liable  to  pay  the  money  to  any  one  but  the  plaintiff",  and  that 
was  by  virtue  of  the  agreement.  In  Dawson  v.  Linton,  goods  of  the  plaintiff',  an  out- 
going tenant,  left  by  him  on  his  farm,  were  distrained  for  a  tax  made  payable  by  the 
tenant,  but  which  the  local  act  gave  him  power  to  deduct  from  his  rent.  The  plaintiff' 
paid  the  tax  to  redeem  his  goods,  and  the  Court  thought  that  money  paid  to  the 
landlord's  use,  because  the  landlord  was  ultimately  liable.  The  defence  was,  that  the 
money  was  paid  to  the  use  of  the  tenant  for  the  time  being,  who  was  primarily  liable. 
But  here  the  plaintift''s  payment  relieved  the  defendant  from  no  liability  but  what 
arose  from  the  contract  between  them.  The  tax  remained  due  by  his  default,  which 
would  give  a  remedy  on  the  agreement ;  but  it  was  paid  to  one  who  had  no  claim 
upon  her,  and  therefore  not  to  her  use."  Daivson  v.  Linton  (5  B.  &  Aid.  521)  is  the 
only  case  which  raises  any  doubt  on  this  point,  and  that  was  decided  on  its  special 
circumstances  ;  and  there  Abbott,  C.  J.,  says,  "  It  is  clear  that  this  tax  must  ultimately 
fall  on  the  landlord,  and  that  the  plaintiff  has  paid  his  money  in  discharge  of  it ;  he 

(a)  This  point  was  not  stated  for  argument,  and  had  not  been  adverted  to  by 
the  plaintiffs  counsel. 
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has  therefore  a  right  to  call  upon  the  landlord  to  repay  it  for  him."  In  Gi'isnell  v. 
Rohimon  (3  Bing.  N.  C.  10 ;  3  Scott,  ;?-29),  one  Peto  agreed  by  parol  to  grant  a  lease 
to  the  defendant  for  sixty  years ;  the  defendant  paid  part  of  the  consideration,  but 
Peto  died  before  the  contract  was  completed.  The  plaintitl's,  Peto's  executors,  then 
granted  the  lease,  which  recited  that  Peto's  agreement  had  lieen  treated  by  the  Court 
of  Chancery  as  void,  and  [771]  that  the  lease  was  granted  pursuant  to  a  proposal  of 
the  plaintiffs,  thereinafter  mentioned.  The  plaintiffs  having  paid  their  own  attorney 
his  charge  for  drawing  this  lease,  it  was  held  that  they  were  entitled  to  recover  them 
back  from  the  defendant  in  an  action  for  money  paid.  But  there  Tindal,  C.  J.,  says, 
"  In  order  to  recover  on  that  count,  the  plaintiffs  must  shew  an  express  or  implied 
assent  of  the  defendant  to  the  payment  of  the  money,  or  that  it  was  paid  on  compul- 
sion for  the  use  of  the  defendant.  .  .  .  The  money  was  paid  by  the  plaintiffs,  who 
were  liable  in  the  first  instance,  upon  an  implied  engagement  in  the  defendant  to 
repay  them,  because  he  was  ultimately  liable."  That  case  is  therefore  distinguishable 
as  well  from  Spencer  v.  Parry  (3  A.  &  E.  331)  as  from  the  present  case,  for  here,  as 
there,  the  defendant  is  not  in  any  way  liable  for  the  duty,  except  it  be  made  under 
special  agreement  with  the  plaintiff.  In  Lulhoch  v.  Trilie  (3  M.  &  W.  607),  Parke,  B., 
said  that  the  action  for  money  paid  could  not  be  sustained  in  that  case,  "  because  the 
payment  of  the  money  did  not  exonerate  the  defendant  from  an}'  liability  at  all." 

But,  further,  is  the  defendant  liable  to  the  plaintiff"  at  all  ?  The  auctioneer  must 
look  to  the  purchaser  for  the  duty,  and  has  no  right  to  charge  the  vendor  with  it. 
[Pollock,  C.  B.     The  defendant  is  clearly  liable  in  some  form  or  other.] 

Whitehurst,  in  reply.  The  defendant  is  liable  in  this  form  of  action,  for  she  was 
ultimately  liable  to  pay  this  money,  inasmuch  as  the  auctioneer,  b}'  the  7th  section  of 
the  act  of  Parliament,  is  entitled  to  recover  back  the  amount  from  her  as  his 
employer ;  and  it  makes  no  difference  that  she  was  not  liable  directly  to  the  Crown. 
In  effect  and  substance,  the  principal,  not  the  agent,  is  the  part}'  chargeable.  [Parke,  B. 
The  auctioneer  sued  the  vendor  for  [772]  money  paid  in  Cruso  v.  Crup  (3  East,  337), 
and  this  objection  was  never  taken.]  So  also  in  Capp  v.  Topham  (6  East,  392).  In 
Spencer  v.  Parr//,  the  payment  was  to  a  person  who  had  no  claim  whatever  on  the 
defendant,  and  therefore  not  to  his  use.  But  here,  the  defendant  being,  by  the  express 
terms  of  the  statute,  ultimately  liable,  the  law  implies  a  promise  on  her  part  to  repay 
the  party  primarily  lial)le,  and  therefore  gives  an  action  for  money  paid,  according  to 
the  doctrine  laid  down  in  Broimi  v.  Hudi/son  and  Dnw.fon  v.  Linton.  It  is  sufficient  that 
the  defendant  is  bound  in  law  to  reimburse  the  plaintiff';  it  is  not  necessary  that  there 
should  be  any  direct  liability  attiiching  to  the  defendant.  Money  paid  by  A.  on  the 
mere  request  of  B.,  may  clearly  be  recovered  back  on  the  count  for  money  paid  ;  and 
here  a  request  is  implied  by  law.  This  case,  therefoi'c,  in  no  degree  confiiuts  with  the 
decision  in  Spewxr  v.  Parry. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  case  w.is  argued  on  Monday  last.  It  was  an  action  by  an 
auctioneer  against  the  defendant,  his  employer,  for  the  duty  which  he  had  been 
obliged  to  pay  to  the  Crown  on  a  sale  of  her  estate  ;  and  the  form  of  action  was  for 
money  paifl.  The  Court  intimated  its  opinion,  that  it  was  clear  that  the  defendant 
was  liable,  but  took  time  to  consider  whether  this  was  the  proper  form  of  action. 

It  was  argued  by  Mr.  Humfrey,  that  this  form  of  action  could  not  be  maintained, 
unless  the  effect  of  the  payment  was  to  relieve  the  defendant  from  some  liability 
for  the  amount  to  the  party  to  whom  payment  was  made,  and  that  otherwise  it 
could  not  be  paid  for  the  defendant's  use  ;  and  he  relied  on  the  case  of  Spencer 
v.  Parry  (3  Adol.  &  Ell.  331)  as  an  au-[773]  thority  for  that  propo.sition  ;  and 
contended,  that,  as  the  defendant  in  this  case  was  not  made  liable  to  the  Crown 
by  the  act  of  Parliament,  the  money  was  paid  to  one  who  had  no  claim  upon  her, 
and  therefore  not  to  her  use. 

This  pro])osition,  however,  is  not  warranted  by  the  decision  of  Spencer  v.  Parry, 
though  some  expressions  in  the  report  of  the  judgment  give  a  countenance  to  the 
argument  of  the  learned  counsel ;  nor  can  the  proposition  lie  maintained  ;  for  it  is 
clear,  that,  if  one  requests  another  to  pay  money  for  him  to  a  stranger,  with  an 
express  or  implied  undertaking  to  repay  it,  the  amount,  wiicn  paid,  is  a  debt  due 
to  the  party  paying  from  him  at  whose  reijuest  it  is  paid,  and  may  be  recovered  on  a 
count  for  money  paid  ;  and  it  is  wholly  immaterial  wliether  the  money  is  ])aid  in 
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disehaTge  of  a  debt  due  to  the  stranger,  or  as  a  loan  or  gift  to  him  ;  on  which  two 
latter  suppositions  the  defendant  is  relieved  from  no  liability  by  the  payment.  The 
request  to  pay,  and  the  payment  according  to  it,  constitute  the  debt ;  and  whether 
the  request  be  direct,  as  where  the  party  is  expressly  desired  by  the  defendant  to 
pay,  or  indirect,  where  he  is  placed  by  him  under  a  liability  to  pay,  and  does  pay, 
makes  no  difference.  If  one  ask  another,  instead  of  paying  money  for  him,  to  lend 
him  his  acceptance  for  his  accommodation,  and  the  acceptor  is  obliged  to  pay  it,  the 
amount  is  money  paid  for  the  borrower,  although  the  borrower  be  no  party  to  the  bill, 
nor  in  any  way  liable  to  the  person  who  ultimately  receives  the  amount.  The  borrower, 
by  requesting  the  acceptor  to  assume  that  character  which  ultimately  obliges  him  to 
pay,  impliedly  requests  him  to  pay,  and  is  as  much  liable  to  repay,  as  he  would  be  on 
a  direct  request  to  pay  money  for  him  with  a  promise  to  repay  it.  In  every  case, 
therefore,  in  which  there  has  been  a  payment  of  money  by  a  plaintiff  to  a  third 
party,  at  the  request  of  the  defendant,  express  or  implied,  on  a  promise,  express  or 
implied,  to  repay  the  amount,  this  form  of  action  is  maintainable. 

[774]  In  the  case  of  Spencer  v.  Parry,  there  was  no  such  implied  request.  In  the 
case  of  Crrissell  v.  Eohmson,  referred  to  in  the  argument,  it  was  considered,  and  we 
think  rightly,  that  there  was  ;  and  the  Court  of  Queen's  Bench  thought  the  decision 
of  Broivn  v.  Hodgson  was  to  be  supported  on  the  same  ground.  We  have  now  to 
apply  this  doctrine  to  the  facts  of  the  present  case ;  and  we  all  think  that  the  plaintiff, 
having  been  placed  by  the  defendant  in  the  situation  of  being  obliged  to  pay  the 
auction  duty  to  the  Crown,  under  circumstances  in  which  the  defendant  was  bound  to 
repay  him,  may  be  considered  as  having  paid  money  to  the  Crown  at  her  request,  and 
consequently  may  maintain  this  action. 

Judgment  for  the  plaintiff. (ftl 

EwART  V.  Jones.  Nov.  17,  1845. — An  action  of  trespass  cannot  be  maintained 
against  a  creditor,  who,  without  malice,  sues  out  a  writ  of  ca.  sa.  upon  a  judgment 
regularly  obtained  by  him  against  his  debtor,  after  the  debtor's  discharge  under 
the  Irish  Insolvent  Debtors  Act,  3  &  i  Vict.  c.  107.  The  81st  and  82nd  sections 
of  that  statute  do  not  render  the  writ,  absolutely  illegal  and  void  ab  initio,  but 
only  give  the  debtor  a  remedy,  by  application  to  the  Court  or  a  judge  for  his 
discharge  out  of  custody. 

[S.  C.  3  D.  &  L.  252 ;  15  L.  J.  Ex.  189 ;  9  Jur.  1015.] 

Trespass  for  assault  and  false  imprisonment.  Plea,  justifying  under  a  judgment 
recovered  by  the  defendant  against  the  plaintiff  in  the  Court  of  Queen's  Bench,  upon 
which  a  writ  of  capias  ad  satisfaciendum  issued,  under  which  [775]  the  plaintiff  was 
taken  and  imprisoned  &c.,  as  in  the  declaration  mentioned,  quK  sunt  eadem,  &c. ; 
and  verification. 

Replication,  that,  after  the  recovering  by  the  now  defendant  against  the  now 
plaintiff  of  the  said  judgment  in  the  said  Court  of  our  lady  the  Queen,  before  the 
Queen  herself,  in  the  plea  mentioned,  and  before  the  said  time  when  &c.,  in  the 
declaration  mentioned,  to  wit,  on  &c.,  she  the  now  plaintifl'  was  a  prisoner  in  actual 
custody  within  the  walls  of  a  certain  prison  in  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  Ireland,  to  wit,  in  the  public  gaol  of  the  county  of 
Antrim  there,  upon  process  for  and  by  reason  of  a  certain  debt  and  costs,  at  the  suit 
of  one  John  Noddin  ;  and,  being  such  prisoner,  she  the  now  plaintiff  did,  within 
fourteen  days  next  after  the  commencement  of  the  said  actual  custody  of  her  the  now 
plaintiff,  to'wit,  on  the  day  and  year  last  aforesaid,  duly,  and  according  to  the  direction 

(a)  His  Lordship  afterwards  added, — "  I  will  take  this  opportunity  of  mentioning 
the  great  inconvenience  arising  from  the  point  not  being  stated  for  argument.  The 
learned  counsel  on  one  side  was  called  upon  to  argue,  and  the  Court  to  attend  to  the 
argument  of,  a  point,  of  the  intention  to  argue  which  not  the  slightest  intimation  had 
been  given  ;  otherwise'  it  could  hardly  have  escaped  the  research  of  counsel,  or  the 
attention  of  the  Court,  that  one  of  the  oldest  and  most  common  forms  of  action 
formerly,  when  bail  was  more  frequent  than  now,  was  an  action  for  money  paid,  to 
recover  the  expenses  the  bail  were  put  to,  although  it  is  clear  the  principal  never  was 
in  any  degree  li.i,ble  to  any  part  of  the  expense." 
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and  provisions  of  a  certain  statute  made  and  passed  in  the  year  of  our  Lord  1840, 
intituled,  "  An  Act  to  continue  and  amend  the  Laws  for  the  Relief  of  Insolvent 
Debtors  in  Ireland,"  apply  by  petition  in  a  summary  way  to  the  Court  for  the  Kelief 
of  Insolvent  Dclitors  in  Ireland  for  her  discharge  from  such  custody,  according  to  the 
provisions  of  the  said  act,  which  said  petition  was  then  duly  subscribed  by  her  the  now 
plaintitr,  and  contained  all  such  matters  and  things  as  are  required  by  the  said  act,  and 
w;is  forthwith,  to  wit,  on  the  day  and  year  last  aforesaid,  filed  in  the  said  court,  pursuant 
to  the  directions  in  the  said  act  contained.  And  the  plaintiff'  further  saj's,  that,  upon 
the  filing  by  her  of  the  said  petition,  and  before  the  said  time  when  &c.,  in  the 
declaration  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  Court,  by 
a  certain  order  then  made  by  the  said  Court,  in  pursuance  and  according  to  the  pro- 
visions of  the  said  act  of  Parliament,  ordered  that  all  the  real  and  personal  estate  and 
effects  of  the  now  plaintitt',  both  within  this  realm  and  abroad,  except  the  wearing- 
[776]-appaiel,  bedding,  and  other  necessaries  of  the  now  plaintift',  and  the  working- 
tools  and  implements  of  the  now  plaintift",  not  exceeding  in  the  whole  the  value  of 
£15,  and  all  the  future  estate,  right,  title,  interest,  and  trust  of  the  now  plaintift' in 
or  to  any  real  or  personal  estate  and  eftects,  within  the  realm  or  abroad,  which  the 
now  plaintift'  might  purchase,  or  which  might  revert,  descend,  or  be  devised  or 
be(|ueathed  or  come  to  her  before  she  should  become  entitled  to  her  final  discharge  in 
pursuance  of  the  said  act,  and  according  to  the  adjudication  to  be  thereafter  made  in 
that  behalf,  or  in  case  the  plaintifl'  should  obtain  her  full  discharge  from  custody 
without  any  adjudication  being  made  by  the  said  court,  then  before  the  now  plaintifT 
should  be  fnlly  discharged  from  custody,  and  all  debts  due  or  growing  due  to  the 
now  plaintift',  or  to  be  due  to  her  before  such  discharge  as  aforesaid,  should  be  vested 
in  one  James  Seott  Molloy,  who  was  then  the  provisional  assignee  of  the  said  Court ; 
which  said  order  was  then,  to  wit,  on  the  day  and  year  last  aforesaid,  duly  entered  of 
record  in  the  said  court,  as  by  the  said  order,  reference  being  thereunto  had,  will  more 
fully  appear ;  and  notice  of  the  said  order  was,  to  wit,  on  the  day  and  year  aforesaid, 
duly  published  according  to  the  directions  of  the  said  Court.  And  the  plaintifT 
further  says,  that,  after  the  making  of  the  said  vesting  order,  and  before  the  said  time 
when  itc,  to  wit,  on  itc,  and  within  the  space  of  fourteen  days  next  after  the  said 
vesting  order  had  l>een  so  made  as  aforesaid,  she  the  now  plaintift"  did  deliver  into  the 
said  Court  for  the  Kelief  of  Insolvent  Debtors  in  Ireland,  a  schedule  containing  a  full 
and  fair  description  of  the  now  plaintiff,  as  to  her  name,  trade,  and  profession,  together 
with  her  last  usual  place  of  abode,  and  the  place  where  she  had  resided  during  the 
time  her  debts  were  contracted,  and  also  a  full  and  true  description  of  all  del)ts  due 
or  growing  due  from  her  at  the  time  of  making  such  order,  and  of  all  and  every  person 
and  persons  to  whom  she  then  was  indebted,  [777]  or  who,  to  her  knowledge  or  belief, 
claimed  to  be  her  creditors,  together  with  the  nature  and  amount  of  such  debts 
respectivel}',  distinguishing  such  as  weie  admitted  from  such  as  were  disputed  by  her 
the  now  plaintift';  and  also  a  full,  true,  and  perfect  account  of  all  her  estate  and  eft'ects 
whatsoever,  and  containing  all  other  matters  and  things  which  in  and  by  the  .said 
statute  were  required  to  be  inserted  in  the  said  schedule.  And  the  [)laintift'  further 
says,  that  the  name  of  the  now  defendant  was  duly  inserted  in  the  said  sc-hcdule 
as  a  creditor  of  her  the  now  plaintiff,  together  with  a  full  and  true  description  of  the 
.said  judgment  recovered  by  the  said  now  defendant  against  her  the  now  plaintift' in 
the  said  court  of  our  lady  the  Queen,  before  the  t^ueen  herself,  in  the  said  plea  men- 
tioned, and  of  the  debt  and  sums  of  money  due  from  the  now  plaintift'  to  the  now 
defendant,  under  or  by  virtue  of  the  same  judgment;  and  that  the  said  schedule  was, 
to  wit,  on  the  day  and  year  last  aforesaid,  subscribed  by  the  now  plaintift",  and  forth- 
with tiled  in  the  said  couit,  together  with  all  books,  papers,  deeds  !i"d  writings  in 
any  way  relating  to  the  estate  or  eft'ects  of  the  now  plaintift',  in  iier  pos.session  or 
under  her  custody  or  control.  And  the  plaintitf  further  says,  that,  after  the  said 
scheilule  had  been  so  tiled  as  aforesaid,  the  said  Court  for  the  Kelief  of  Insolvent 
Debtors  in  Ireland  did  forthwith,  to  wit,  on  the  day  and  year  last  aforesaid,  ajipoiiit 
a  certain  time  within  four  calendar  months  from  the  date  of  such  appointment,  to 
wit,  on  &c.,  and  a  ceitain  place,  to  wit,  the  Court-house  at  Cairit-kfergus,  being  the 
assize  town  of  the  county  where  the  said  gaol  in  which  the  ])laintilf  was  so  confined 
as  aforesaid  is  situate,  to  be  the  time  and  place  for  the  plaintift'  to  be  brought  before 
William  Henry  Ciirran,  Esq.,  l)eing  one  of  the  commissioners  of  the  said  court,  to  be 
dealt  with  according  to  the  provisions  of  the  said  act;  aTid  that  the  said  Court  for 
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the  Eelief  of  Insolvent  Debtors  in  Ireland,  to  wit,  then,  caused  due  [778]  notice  of 
the  said  vesting  order  having  been  so  made  as  aforesaid,  and  of  the  said  schedule 
having  been  so  filed  by  the  now  plaintiff  as  aforesaid  in  the  said  court,  and  of  the 
said  time  and  place  so  as  aforesaid  appointed  for  the  now  plaintiff,  as  such  prisoner 
as  aforesaid,  to  be  brought  up  as  hereinbefore  mentioned  before  the  said  commissioner 
of  the  said  court,  to  be  given,  and  the  same  was  then  duly  given,  to  the  defendant 
by  the  means  appointed  by  the  said  court,  to  wit,  by  being  sent  by  post  to  the  now 
defendant,  directed  to  him  the  now  defendant,  at  his  then  residence,  and  was  also 
duly  given  to  the  said  detaining  creditor,  and  to  the  other  creditors  named  in  the 
said  schedule  of  the  said  now  plaintiff,  and  was  also,  to  wit,  then,  duly  inserted  in  the 
Dublin  Gazette,  and  in  divers,  to  wit,  two  other  newspapers,  by  the  order  of  the  said 
Court  for  the  Relief  of  Insolvent  Debtors  in  Ireland.  And  the  plaintiff'  further  says, 
that  afterwards,  and  at  a  reasonable  time  in  that  behalf  before  the  said  time  so  as 
aforesaid  appointed  for  the  now  plaintiff  to  be  brought  up  before  the  said  commissioner, 
to  wit,  on  &c.,  the  said  notice,  so  sent  by  post  to  the  now  defendant,  was  duly  received 
by  him  the  now  defendant ;  and  that  afterwards,  to  wit,  at  the  time  and  place  so  as 
aforesaid  appointed  in  that  behalf,  the  now  plaintiff,  as  such  prisoner  as  aforesaid,  was 
brought  up  for  her  examination  before  the  said  commissioner,  and  was  duly  examined 
by  the  said  commissioner,  and  duly  sworn  as  to  the  truth  of  the  said  schedule  ;  and 
the  now  plaintiff'  then  duly  executed  a  warrant  of  attorney  to  authorise  the  entering 
up  of  a  judgment  against  her  the  now  plaintiff'  in  one  of  the  superior  courts  at  Dublin, 
to  wit,  the  Court  of  Queen's  Bench  at  Dublin,  in  the  name  of  the  said  provisional 
assignee  of  the  said  Court  for  the  Relief  of  Insolvent  Debtors  in  Ireland,  for  the  amount 
of  debts  stated  in  the  said  schedule  of  the  said  now  plaintiff  to  be  due,  or  claimed  to  be 
due,  from  the  said  now  plaintiff;  and  that  afterwards,  and  before  the  said  time  when  &c., 
to  wit,  on  &c.,  by  a  certain  order  of  adjudication  then  made  by  the  said  Wil-[779]-liara 
Henry  Curran,  so  being  such  commissioner  as  aforesaid  under  and  by  virtue  of  the 
said  act,  upon  hearing  the  matters  of  the  schedule  of  the  plaintiff,  and  upon  examina- 
tion made  into  the  same,  and  upon  the  said  plaintiff  swearing  to  the  truth  of  the 
same,  and  executing  a  warrant  of  attorney,  in  pursuance  of  the  said  act,  it  was 
adjudged  and  ordered  that  the  said  now  plaintiff  should  be  discharged  from  custody, 
and  entitled  to  the  benefit  of  the  said  act  forthwith  as  to  the  several  debts  and  sums 
of  money  due  or  claimed  to  be  due  on  the  22nd  day  of  May,  1844,  being  the  time  of 
making  the  order  vesting  the  estate  and  eft'ects  of  the  now  plaintiff,  pursuant  to  the 
said  statute  in  that  behalf,  from  the  now  plaintiff  to  the  several  persons  named  in  the 
schedule  as  creditors,  or  claiming  to  be  creditors  for  the  same  respectively,  or  for 
which  such  persons  gave  credit  to  the  said  now  plaintiff  before  the  said  time  of  making 
such  vesting  order,  and  which  were  not  then  payable,  and  as  to  the  future  claims  of 
any  surety  or  bail  for  the  now  plaintiff,  named  in  the  schedule  so  made  as  aforesaid 
as  a  contingent  creditor  of  the  said  now  plaintiff,  and  as  to  the  claims  of  all  other 
persons  not  then  known  to  the  now  plaintiff,  who  might  be  indorsees  or  holders  of 
any  negotiable  security  set  forth  in  the  said  schedule  so  sworn  to  as  aforesaid.  And 
the  phiintift'  further  says,  that  she  was,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
before  the  said  time  when  &c.,  by  virtue  of  the  said  order  of  adjudication  of  the  said 
court  so  made  as  aforesaid,  discharged  out  of  the  said  custody  in  Ireland  aforesaid. 
And  the  plaintiff  further  says,  that  the  said  George  Harrison,  so  being  such  sheriff  as 
in  the  said  plea  mentioned,  took  and  arrested  the  now  plaintiff,  at  the  said  time  when, 
&c.,  in  the  said  declaration  mentioned,  as  in  the  said  plea  mentioned,  at  the  request 
and  by  the  direction  of  the  now  defendant,  after  she  the  now  plaintiff'  had  so  as  afore- 
said become  entitled  to  the  benefit  of  the  said  act  by  the  said  adjudication  with  respect 
to  the  said  debt,  [780]  damages,  costs,  and  charges  in  the  said  plea  mentioned,  and 
with  respect  to  the  said  judgment  for  the  same  debt,  damages,  costs,  and  charges,  in 
the  said  court  of  our  lady  the  Queen,  before  the  Queen  herself,  in  the  said  plea 
mentioned.  And  the  plaintiff  further  says,  that  afterwards,  and  during  the  time  that 
she  the  now  plaintiff  was  so  as  aforesaid  a  prisoner  in  the  custody  of  the  said  George 
Harrison  at  the  suit  of  the  now  defendant,  to  wit,  on  the  7th  day  of  August,  1844, 
by  a  certain  order  then  made  in  the  said  action,  at  the  suit  of  the  now  defendant 
against  the  now  plaintiff,  by  the  Honorable  Mr.  Justice  Maule,  then  being  a  justice 
of  the  court  of  our  lady  the'  Queen  at  Westminster,  and  entitled  to  act  as  a  judge  of 
the  said  Court  of  our  lady  the  Queen,  before  the  Queen  herself,  under  and  by  virtue 
of  the  statute  in  such  case  made  and  provided,  being  the  court  out  of  which  the  said 
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writ  of  capias  ad  satisfaciendum,  in  the  said  second  plea  mentioned,  issued,  it  was 
ordered,  upon  hearing  the  attornies  or  agents  on  the  part  of  the  now  defendant  and 
the  now  plaintiff,  and  upon  reading  the  affidavit  of  Cornwallis  Paley,  the  affidavit  of 
George  Sihson,  the  affidavit  of  the  now  plaintiff,  the  affidavit  of  William  Robinson, 
the  affidavit  of  William  Irving,  the  affidavit  of  Matthew  Matthews,  and  the  affidavit 
of  Daniel  M'Donnel,  that  the  now  plaintiff  should  be  discharged  out  of  the  custody 
of  the  sheriff  of  Cumberland  as  to  the  said  action,  she  having  previously  to  her  arrest 
been  discharged  under  the  provisions  of  the  said  first-mentioned  act  of  Parliament, 
as  to  the  judgment,  debt,  and  costs  in  the  said  action.  And  the  plaintiff  further  says, 
that  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  at  the  end  of  the 
said  two  months  in  the  said  declaration  mentioned,  she  the  now  plaintiff  was  <luly 
discharged  from  the  said  custody  of  the  said  George  Harrison,  by  virtue  of  the  said 
last-mentioned  order.     Verification. 

General  demurrer,  and  joinder. 

[781]  E.  V.  Williams,  in  support  of  the  demurrer.  The  question  intended  to  be 
raised  upon  this  demurrer  probably  was,  whether,  in  trespass  for  false  imprisonment, 
it  is  a  good  replication  to  a  plea  of  justification  under  a  ca.  sa.  issuing  out  of  one  of 
the  courts  at  Westminster,  that  the  plaintiff'  had  been  discharged  from  her  debts  b}' 
an  adjudication  of  the  Court  for  the  Relief  of  Insolvent  Debtors  in  Ireland.  But  it 
appears  to  be  unnecessary  to  discuss  that  point,  because  a  writ  of  ca.  sa.,  if  founded 
upon  an  existing  judgment,  is  at  all  events  a  sufficient  protection  to  those  who  act 
under  it :  and  therefore,  even  if  the  adjudication  had  been  by  the  Insolvent  Court  in 
England,  still  this  replication  would  be  no  answer  to  the  plea ;  for  the  defendant  was 
not  liable  to  be  sued  in  trespass  for  the  imprisonment  under  the  ca.  sa.,  until  it  was 
set  aside  for  irregularity.  He  might,  indeed,  have  been  liable  in  case,  if  he  were 
shewn  to  have  ve.\"atiously  abused  the  process  of  the  Court.  [Parke,  B.  The  Judge's 
order  set  forth  in  the  declaration  does  not  say  that  the  writ  is  irregular ;  it  merely 
directs  that  the  plaintiff  shall  be  discharged.]  It  certainly  cannot  be  said  that  the 
writ  has  been  set  aside,  or  is  not  a  subsisting  defence.  Taiiton  v.  Fisher  (2  Dougl.  67G) 
is  in  point  for  the  defendant.     The  Court  then  called  upon 

Martin,  contn^.  The  question  in  this  case  turns  on  the  construction  to  be  put 
upon  the  81st  and  82nd  sections  of  the  Irish  Insolvent  Debtors  Act,  3  &  4  Vict.  c.  107. 
The  81st  section  enacts,  "  That  no  person  who  shall  have  become  entitled  to  the 
benefit  of  this  act  by  any  such  adjudication  as  aforesaid,  shall,  at  any  time  thereafter, 
be  imprisoned  by  reason  of  the  judgment  so  as  aforesaid  entered  up  against  him  or 
her  according  to  this  act,  unless  by  the  special  order  of  this  court,  as  hereinbefore 
mentioned,  or  for  or  by  reason  of  any  debt  or  sum  of  money,  or  costs,  [782]  with 
respect  to  which  such  person  shall  have  become  so  entitled,  or  for  or  by  reason  of  any 
judgment,  decree,  or  order  for  payment  of  the  same  ;  but  that,  upon  every  such  arrest 
or  detainer  in  prison  upon  any  such  judgment  so  entered  up  as  aforesaid,  or  for  or  by 
reason  of  any  such  debt  or  sum  of  money,  or  costs,  or  judgment,  decree,  or  order  for 
payment  of  the  same,  it  shall  1)0  lawful  for  any  judge  of  the  couit  from  which  any 
writ  or  process  shall  have  issued  in  respect  thereof,  and  such  judge  is  hereby  required, 
upon  proof  made  to  his  satisfaction  that  the  cause  of  such  arrest  or  detainer  is  such  as 
liereinbefore  mentioned,  to  release  such  prisoner  from  custody,  unless  it  shall  appear 
to  such  judge,  upon  inquiry  that  such  adjudication  as  aforesaid  was  made  without 
due  notice,  where  notice  is  by  this  act  required,  being  given  to  or  acknowledged  by 
the  plaintiff  in  such  writ  or  process,  or  being  by  him  dispensed  with,  by  the  accept- 
ance of  a  dividend  under  this  act,  or  otherwise  ;  and  at  the  same  time,  if  such  judge 
shall  in  his  discretion  think  fit,  it  shall  be  lawful  for  him  to  order  such  plaintiff,  or 
any  person  or  persons  suing  out  siicli  writ  or  process,  to  y)ay  such  piisoner  the  costs 
which  he  shall  have  incurred  on  such  occasion,  or  so  much  thereof  as  to  such  judge 
shall  seem  just  and  rea.sonable  ;  such  prisoner,  in  case  of  his  or  her  having  been 
arrested  on  mesne  process  by  special  order  as  hereinbefore  mentioned,  causing  a 
common  appearance  to  bo  entered  for  him  in  such  action  or  suit."  The  82nd  section 
provides,  "That,  after  any  person  shall  have  become  entitled  to  the  boncHt  of  this 
act  by  any  such  adjudication  as  aforesaid,  no  writ  of  capias  ad  satisfaciendum,  fieri 
facias,  or  other  writ  of  execution  against  the  body,  goods,  or  chattels  of  such  prisoner, 
shall  issue  on  any  judgment  obtained  against  such  prisoner  for  any  debt  or  sum  of 
money  with  respect  to  which  such  person  shall  have  so  become  entitled,  nor  in  any 
action  upon  any  now  contract  or  security  for  payment  thereof,  e.Kcept  upon  the  judg- 
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ment  entered  up  [783]  against  such  prisoner  according  to  this  act,  and  by  special  order 
of  tlie  said  court  obtained  for  that  purpose,  as  hereinbefore  mentioned  ;  and  that,  if 
any  suit  or  action  shall  be  brought,  or  any  scire  facias  be  issued  against  any  such 
person,  his  heirs,  executors,  or  administrators,  for  any  such  debt  or  sum  of  money,  or 
upon  any  new  contract  or  security  for  payment  thereof,  or  upon  any  judgment 
obtained  against,  or  any  statute  or  recognisance  acknowledged  by,  such  person  for  the 
same,  except  as  aforesaid,  it  shall  be  lawful  for  such  person,  his  heirs,  executors,  or 
administrators,  to  plead  generally  that  such  person  was  duly  discharged  according  to 
this  act,  by  the  order  of  adjudication  made  in  that  behalf,  and  that  such  order  remains 
in  force,  without  pleading  any  matter  specially,  whereto  the  plaintiff  or  plaintiff's  shall 
or  may  reply  generally,  and  deny  the  matter  pleaded  as  aforesaid,  or  reply  any  other 
matter  or  thing  which  may  shew  the  defendant  or  defendants  not  to  be  entitled  to 
the  benefit  of  this  act,  or  that  such  person  was  not  duly  discharged  according  to  the 
provisions  thereof,  in  the  same  manner  as  the  plaintiff  or  plaintiffs  might  have  replied 
in  case  the  defendant  or  defendants  had  pleaded  this  act,  and  a  discharge  by  virtue 
thereof,  specially."  Now,  when  the  legislature  declares,  in  express  words,  that  "no 
writ  of  capias  ad  satisfaciendum  shall  issue"  &c.,  surely  the  issuing  of  such  a  writ, 
under  the  circumstances  contemplated  bj'  the  act,  is  an  illegal  act,  and  the  writ  so 
issued  altogether  void.  It  is  true  that  a  sheriff  may  justify  under  a  writ  of  ca.  sa., 
although  it  be  irregular  and  void  ;  but  that  is  because  he  is  the  officer  of  the  court, 
bound  to  obey  its  order :  IVhitworth  v.  Cliflon  (1  M.  &  Rob.  531),  Barker  v.  St.  Quintin 
(12  M.  &  W.  441)  But  the  plaintiff"  in  the  action  is  in  a  totally  different  position  ; 
he  sues  out  the  process  at  his  peril,  and  is  liable  in  trespass  if  [784]  the  writ  turn  out 
to  be  irregular  and  void  :  Parsons  v.  Loyd  (3  Wils.  341),  Barker  v.  Brahaiu  (id.  368). 
A  sheriff'  has  even  been  held  liable  in  trespass  for  the  arrest  of  a  person  having 
privilege  from  arrest :  Maijnay  v.  Burt  (5  Q.  B.  381  ;  1  Dav.  &  Mer.  652).  [Parke,  B. 
The  question  is,  how  far  the  arrest  is  rendered  illegal  by  the  statute  :  is  it  rendered 
absolutely  illegal  and  void  from  the  beginning,  or  is  it  merely  that  the  party,  if 
arrested  under  the  act,  shall  have  his  remedy  by  application  to  a  judge  for  his  dis- 
charge ?]  Surely  the  legislature,  when  they  provide  the  means  of  relief  from  the 
immediate  pressure  of  the  imprisonment,  are  not  to  be  intended  thereby  to  have 
deprived  the  party  of  his  legal  remedy  for  the  wrong  done  him  by  that  imprisonment. 
If  so,  he  must  be  equally  remediless  in  the  case  where  his  goods  are  taken  in  execution 
after  his  discharge  under  the  act ;  yet  in  that  case  no  summary  relief  is  given. 

E.  V.  Williams,  in  reply.  The  provision  in  the  commencement  of  the  82nd  section 
appears  to  have  been  intended  to  meet  the  case  of  a  judgment  recovered  in  respect  of 
a  debt  or  sum  of  money  mentioned  in  the  schedule,  and  not  that  of  a  ca.  sa.  issued  on 
a  judgment  entered  in  the  schedule.  That  provision  was  introduced  into  the  Insolvent 
Acts  in  consequence  of  the  decision  of  the  Court  of  Common  Pleas  in  Sweenie  v. 
Sharp  (4  Bing.  37  ;  12  Moore,  163). 

Pollock,  C.  B  I  am  of  opinion  that  our  judgment  must  be  for  the  defendant. 
The  plaintiff'  sues  in  an  action  of  trespass  for  false  imprisonment,  which  the  defendant 
justifies  under  a  ca.  sa.,  issued  at  his  suit  against  the  plaintiff',  to  which  the  plaintiff 
replies  her  discharge  under  the  Insolvent  Debtors  Act  in  Ireland,  the  3  &  4  Vict. 
c.  107,  ss.  81,  82  :  and  the  question  is,  whether  the  language  of  [785]  that  act  entitles 
her  to  maintain  this  action  of  trespass.  Now,  undoubteclly,  it  has  long  been  established, 
that  exemptions  from  arrest  will  not  entitle  parties  to  sue  in  trespass,  where  those 
exemptions  have  been  violated.  This  was  clearly  settled  in  the  case  of  Turlfon  v. 
Fisher  (2  Doug.  676).  Subsequently  to  that  case,  various  classes  of  persons  have 
become  entitled  to  exemptions  from  arrest  under  particular  statutes,  such  as  the 
Lords'  Act,  the  Bankrupt  Act,  &c.  ;  and  I  think  we  may  take  it  as  established  law, 
that,  as  far  back  as  the  5  Geo.  2,  c.  30,  the  language  of  which  is  not  so  strong  as  that 
of  the  act  now  before  us,  it  has  always  been  considered,  that  a  bankrupt  or  in.solvent 
debtor  must  take  the  benefit  of  his  exemption  by  an  appeal  to  the  court  or  a  judge, 
and  that  he  is  not  entitled  to  his  action  of  trespass  also.  There  is  also  the  recent  case 
of  Yearsley  v.  Heane  (ante,  322),  which  was  lately  decided  in  this  court,  and  in  which 
it  was  distinctly  held,  that  a  party  who  applied  to  a  commissioner  of  bankrupts,  under 
the  5  &  6  Vict.  c.  115,  and  obtained  an  interim  order,  which  protected  him  from 
arrest,  could  not  maintain  trespass  for  his  arrest  under  a  ca.  sa.  during  the  time  the 
order  was  in  force,  and  could  only  have  his  remedy  by  applying  to  a  court  of  competent 
jurisdiction  for  his  discharge.     In   the  cases   which   were  cited   by  Mr.    Martin,   of 
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Barker  v.  Braham  and  Parsons  v.  Lo)/d,  the  writ  w:is  alisoliitely  void  in  consequence  of 
matter  appaient  on  the  face  of  it,  and  within  the  knowledge  of  the  party  hy  whom  it 
was  sued  out.  In  the  present  case,  it  has  been  pressed  on  us  in  argument,  that  the 
issuing  of  a  writ  of  ca.  sa.,  under  the  present  circumstances,  is  expressly  and  in  terms 
prohibited  by  the  Irish  statute.  The  question,  however,  is,  not  whether  the  writ  is 
al)solutely  \oid,  but  in  what  wa}^  the  party  grieved  is  to  take  advantage  of  the 
irregularity,  or,  it  may  be,  the  illegality  of  issuing  it.  It  appears  to  me  that  the 
Insolvent  Debtors  Act  does  not  at  all  vary  the  general  [786]  rule  to  which  I  have 
referred ;  it  would  be  productive  of  great  inconvenience  and  great  mischief  if  a  party 
were  to  be  held  liable  in  an  action  of  trespass,  for  issuing  a  writ  under  circumstances 
where  he  had  no  notice  whatever  that  he  was  not  entitled  to  do  so ;  for  Mr.  Martin's 
argument  is,  that  a  creditor  wbo,  with  no  notice  of  a  discharge  obtained  behind  his 
back,  proceeds  to  avail  himself  of  a  judgment  which  he  has  regularly  obtained,  and 
issues  a  writ  accordingly,  is  liable  to  be  sued  in  trespass.  It  appears  to  me  that  the 
same  doctrine  holds  in  this  case  as  has  been  always  hitherto  recognised  under  the 
Insolvent  and  Bankrupt  Acts,  and  consequently  that  the  plaintift'  cannot  mainbiin  this 
action.  No  argument  can  be  founded  on  the  ground  of  any  supposed  hardship  in  the 
case ;  for,  so  far  back  as  Tarltou  v.  Fisher,  it  was  clearly  laid  down,  that  a  party  who, 
knowing  of  an  exemption  from  arrest,  maliciously  sues  out  a  writ,  is  liable  in  an  action 
on  the  case.  Here,  however,  the  question  is  whether  trespass  will  lie.  I  am  of 
opinion  that  it  will  not,  and  our  judgment,  therefore,  must  be  for  the  defendant. 

Pakke,  B.     I  am  entirely  of  the  same  opinion,  and  think  that  the  defendant  is 
entitled  to  our  judgment.     The  question  resolves  itself  into  this — what  is  the  true 
construction  of  the  statute  which  gives  this  discharge  to  insolvent  debtors  in  Ireland. 
And  that  turt'.s  upon  what  is  meant  by  the  provision  in  the  81st  section  of  that  act, 
which  says,  that  no  person  who  shall  have  become  entitled  to  the  benefit  of  that  act 
shall  be  imprisoned  X'c,  unless  by  the  special  order  of  the  court,  or  under  certain 
circumstances,    and   the  expression    used  in   the  82ud  section,   that   "no  capias  ad 
satisfaciendum  shall  issue"  against  him.     Does  the  legislature  mean,  that  a  ca.  sa. 
issued  under  such  circumstances  shall  be  absolutely  void,  and  so  much  waste  paper, 
and  that  the  arrest  of  the  person  after  his  discharge  under  that  act  shall  be  utterly 
illegal,  so  as  to  warrant  an  action  of  trespass  1     [787]  It  is  quite  clear  to  me  that  the 
legislature  intended  no  such  thing.     Look  at  the  words  of  the  Slst  section ;  all  that  it 
enacts  is,  that,  if  any  person  is  arrested  after  he  has  been  declared  entitled  to  the 
benefit  of  this  act,  it  shall  be  lawful  for  any  judge  of  the  court  from  which  the  process 
issues  to  release  him  from  custody,  &c.     The  language  of  the  S2ud  section,  which 
follows,  is  somewhat  difterent,  and  the  provisions  are  not,  perhaps,  very  correctly 
stated,  or  so  full}'  as  they  ought  to  have  been.     It  enacts,  that  "no  capias  ad  satis- 
faciendum shall  issue  "  against  the  party  so  dischai-ged  under  the  act.     Now  I  take  these 
words  to  mean,  that  a  plaintift'  who  has  a  suit  against  the  insolvent  ought  not  to  issue 
a  ca.  sa.  ;  not  that,  if  issued,  it  shall  be  absolutely  void.     I  agree  with  my  Lord  Cbief 
Baron,  that  such  a  construction  would  be  an  extreme  hardship,  and  ought  not  to  be 
adopted,  unless  we  are  constrained  to  do  so  by  express  words;  for  a  plaintift'  would 
thereby  be  rendered  liable  in  trespass,  although  he  might  never  have  known  of  the 
discharge,  and  had  ever  so  good  a  claim  against  the  insolvent.     The  subsequent  part 
of  the  Siind  section  extends  the  same  provisions  to  a  ca.  sa.  issued  in  any  fresh  action 
commenced  against  the  insolvent;  and  to  extend  the  plaintitfs  argument  to  a  ca.  sa. 
issued  in  a  fresh  action  would  be  so  absurd,  that  it  is  impossible  to  adopt  it,  for  it 
would  make  a  party  a  trespasser,  though  the  former  judgment  may  have  been  pleadeil, 
and  his  right  to  recover  aftirmed  by  the  House  of  Lords.     Even  if  the  provisions  of 
the  S'Jnd  section  stood  alone,  I  am  by  no  means  satisfied  that  its  declaration,  that  no 
ca.  sa.  shall  issue,  would  render  the  writ  null  and  void.     But,  taking  the  two  sections 
together,  the  construction  which  is  sought  to  be  put  on  this  statute,  that  it  renders 
the  writ  absolutely  void,  appears  to  me  to  be  quite  unwarranted,  and  its  consequences 
would  be  so  serious,  that  we  cannot  admit  it,  except  upon  the  plainest  words.     1  think 
the  legislature  only  meant,  that  the  thing  mentioned  in  the  82nd  section  was  not  to 
be  done,  and  [788]  that  the  party  aggrieved  should  have  his  remedy  by  an  audita 
querela,  or  an  application  to  the  Court,  which  is  a  substitute  for  it. 
Aldeuson,  B.,  and  Koi-KE,  B.,  concurred. 
Judgment  for  the  defendant. 
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Doe  d.  Gyde  v.  Koe.  liSiS. — Where  the  declaration  in  ejectment  was  intitled  of 
Trinity  Term,  9th  (instead  of  8th)  Vict.,  and  the  notice  had  no  date,  but  required 
the  tenant  to  appear  in  next  Michaelmas  Term  (1845),  and  a  regular  service  was 
efl'ected  before  that  Term,  the  Court  granted  a  rule  for  judgment. 

[S.  C.  3  D.  &  L.  309  ;  15  L.  J.  Ex.  8.] 

Woolrych  moved  for  judgment  against  the  casual  ejector.  The  declaration  was 
entitled  of  Trinity  Term,  9th  (instead  of  8th)  Victoria ;  the  notice  had  no  date,  but 
required  the  tenant  to  appear  in  next  Michaelmas  Term.  The  service  was  in  all 
respects  regular,  and  was  effected  before  the  commencement  of  this  Term.  He 
contended,  that  the  notice,  being  without  a  date,  was  good  from  the  delivery  of  it, 
and  so  that  the  proceedings  were  not  vitiated  by  the  mistake  in  the  declaration  ;  and 
cited  for  this  purpose  Doe  d.  IVoodroffe  v.  Roe  (5  Scott,  N.  K.  800 ;  4  Mann. 
&  G.  810. 

Per  Curiam  (Pollock,  C.  B.,  Alderson,  B.,  and  Eolfe,  B.).     Rule  granted.(c) 


[789]  Hale?'.  Oldroyd.  Nov.  19,  1845. — In  case  for  the  diversion  of  water,  the 
plaintiff  alleged  in  his  declaration  a  reversionary  interest  in  three  closes  of  land, 
to  wit,  three  ponds  filled  with  water,  one  pond  being  upon  each  of  the  said  closes, 
and  a  right  to  the  flow  of  the  water  into  the  said  closes,  for  supplying  the  said 
ponds  in  the  said  closes  with  water  for  the  water  of  cattle.  The  defendant 
traversed  the  right  to  the  flow  of  the  water  as  alleged. — It  appeared  in  evidence 
at  the  trial,  that  the  plaintift'  had  enjoyed  an  immemorial  right  to  the  flow  of 
this  water  into  an  ancient  pond  in  one  of  his  closes,  but  that,  about  thirty  years 
ago,  he  made  a  new  pond  in  each  of  the  three  closes,  and  turned  the  water  so  as 
to  supply  them,  and  thenceforth  disused  the  old  pond,  which  was  gradually  filled 
with  rubbish  and  overgrown  with  grass.  The  plaintiff's  right  in  respect  of  the 
three  ponds  having  been  defeated  by  proof  of  an  outstanding  life  estate, 
under  2  &  3  Will.  4,  c.  71,  s.  7 — Held,  that  he  was  entitled,  under  this 
declaration,  to  recover  in  respect  of  his  right  to  the  flow  of  water  to  the 
old  pond. 

[S.  C.  15  L.  J.  Ex.  4.     Referred  to,  Crossley  v.  Lightowler,  1866,  L.  K.  3  Eq.  293.J 

Case.  The  declaration  stated,  that,  before  and  at  the  time  of  the  committing  of 
the  grievances  by  the  defendant  as  thereinafter  mentioned,  divers,  to  wit,  three  closes 
of  land,  situate  &c.,  and  certain,  to  wit,  three  ponds  filled  with  water,  one  pond  thereof 
being  in  and  upon  each  of  the  said  closes  respectively,  were  in  the  possession  of  one 
J.  Bromley,  as  tenant  thereof  to  the  plaintiff,  the  reversion  thereof  being  in  the  plaintiff; 
and  that  a  certain  other  close,  adjoining  and  near  to  the  said  three  closes  of  the 
plaintiff,  was  in  the  possession  of  the  defendant.  It  then  stated,  that  the  several 
tenants  of  the  said  three  closes  were  and  are  entitled,  from  time  whereof  the  memory 
of  man  was  not  to  the  contrary  to  the  overflow  of  a  certain  stream  of  water,  from  the 
said  close  of  the  defendant  into  the  said  closes  of  the  plaintiff,  for  supplying  the  said 
ponds  in  the  said  closes  with  water  for  watering  the  cattle  of  the  said  tenants,  &c. 
The  declaration  then  alleged  a  diversion  of  the  water  of  the  said  stream  by  the 
defendant,  by  means  whereof  the  reversionary  estate  of  the  plaintiff  was  injured,  &c. 

Pleas,  first,  not  guilty ;  secoudl}',  a  traverse  of  the  right  of  the  tenant  to  the  over- 
flow of  the  water,  modo  et  forma.     Issues  thereon. 

At  the  trial,  before  Coltman,  J.,  at  the  last  York  Assizes,  the  following  facts 
appeared  in  evidence  : — 

The  defendant  was  the  owner  of  a  close  called  the  Well  Close,  on  the  east  side  of 
which  was  an  ancient  public  well,  this  close  being  separated  by  a  hedge  and  ditch 
from  the  three  closes  of  the  plaintiff.  The  water  from  this  well,  which  occasionally 
overflowed,  had,  from  time  immemorial,  [790]  run  down  to  the  ditch  and  fence,  and 
had  then  passed  through  the  fence  into  an  ancient  pond  in  one  of  the  plaintiff's  closes, 

(c)  See  Doe  d.  Greene  v.  Iioe,  8  Scott,  385 ;  Doe  d.  Crooks  v.  Roe,  6  Dowl.  P.  C.  1 84 ; 
Doe  d.  Saunders  v.  Roe,  12  M.  &  W.  556;  Doe  d.  Yeamans  v.  Roe,  2  D.  &  L.  23. 
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where  it  w;is  used  for  the  watering  of  cattle.  In  the  year  1811  or  1812,  one  John 
CoUinsoii,  the  then  occupier  of  the  Well  Close,  made  a  new  drain  from  the  well  to  the 
ditch,  whereby  he  diverted  the  stream  that  had  supplied  his  well,  and  brought  the 
water  from  the  east  to  the  west  end  of  the  Well  Close,  where  it  was  received  in  a 
cistern,  and  used  by  the  public.  Shortly  after  this,  the  then  occupier  of  the  plaintift"s 
three  closes  made  a  new  pond  in  each  of  them,  and  supplied  them  with  water  by  a 
cut  from  the  ditch  into  each  of  them.  The  ponds  so  supplied  were  used  by  the 
successive  tenants  of  the  plaintiti's  three  closes,  from  that  time  until  the  diversion 
complained  of,  being  more  than  twenty  and  less  than  forty  years.  After  the  making 
of  the  new  ponds,  the  plaintiff's  old  pond  was  disused,  and  was  gradually  filled  with 
rubbish  and  overgrown  with  grass.  In  1843,  the  defendant,  by  a  new  drain,  again 
turned  the  water  in  the  well  away  from  the  ditch  and  the  plaintiff's  three  ponds 
upon  which  this  action  was  brought.  Under  these  circumstances,  it  was  contended 
for  the  plaintiff,  that  he  had  acquired  a  title  to  the  How  of  water  into  his  three  new 
ponds  by  twenty  years'  enjoyment ;  but  that,  at  all  events,  he  had  established  a  right 
to  a  How  of  water  into  his  old  pond  by  immemorial  user.  The  defendant's  counsel 
contended,  that  the  three  new  ponds  were  alone  claimed  in  the  declarations,  and,  in 
answer  to  the  plaintitt''s  case  as  to  them,  gave  evidence  that  John  Collinson  was  devisee 
for  his  life  of  the  defendant's  close,  up  to  his  death  in  the  year  1826,  and,  therefore 
that,  under  the  exception  in  the  7th  section  of  the  Prescription  Act,  2  &  3  Will,  i, 
c.  71,  the  time  of  his  life  estate  being  excluded  from  the  computation,  no  right  was 
gained  by  the  plaintiff  under  that  statute.  The  learned  Judge,  however,  thought 
that,  under  the  terms  of  the  devise,  John  Collinson  was  tenant  in  tail  of  the  Well 
Close,  and,  the  jury  having  found  that  the  plaintiff  and  his  predecessors  had  used  the 
[791]  water  in  the  old  pond  from  time  immemorial,  he  directed  the  verdict  to  be 
entered  for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict 
foi'  him  as  to  the  right  to  the  overflow  to  the  three  new  ponds. 

On  a  former  day  in  this  term,  Martin  obtained  a  rule  nisi  accordingly ;  against 
which 

Baines,  Crompton,  and  Hoggins  now  shewed  cause,  and  contended,  first,  that  the 
plaintiff  was  entitled,  under  this  declaration,  to  shew  his  right,  by  reason  of  immemorial 
user,  to  have  the  flow  of  the  water  into  his  old  pond,  and  that  it  was  no  answer  to 
that  claim  of  right  to  say  that  the  pond  had  been  tilled  up  and  disused.  There  was 
no  proof  of  his  having  released  or  expressly  abandoned  his  claim  ;  and  this  declaration 
did  not  conUne  him  to  proof  of  his  title  to  the  flow  of  water  into  the  three  new  ponds. 
The  allegation  of  title  to  three  ponds  was  clearly  divisible.  Secondly,  they  argued 
that  John  Collinson  was  tenant  in  tail,  and  therefore  the  statute  did  not  prevent  a 
right  being  acquired  to  the  flow  of  water  into  the  three  new  ponds :  but  the  Court 
intimating  a  clear  opinion,  that,  under  the  terms  of  the  devise,  John  Collinson  was 
tenant  for  life  only,  this  point  was  given  up. 

Martin,  Tomlinson,  and  Hugh  Hill,  in  support  of  the  rule.  It  is  obvious  that  this 
declaration  has  been  framed  with  reference  to  the  plaintifl's  claim  to  the  three  new 
ponds,  and  that  it  is  adapted  to  that  claim  only.  They  were  filled  with  water  before 
the  commission  of  the  grievances  by  the  defendant ;  there  was  one  of  the  new  ponds 
in  each  close  ;  the  stream  then  supplied  those  ponds,  and  those  onl}',  with  water  ;  and 
they  were  the  thi-ee  ponds  which  became  wholly  dry  b}'  reason  of  the  diversion  of  the 
watei-.  In  all  these  particulars  the  declaration  is  adapted  only  to  the  thi'ee  new 
ponds,  and  in  none  of  them  to  the  old  pond,  the  u.se  of  which  had  been  abandonetl 
long  before  the  diversion,  and  which,  indeed,  could  no  longer  be  [792]  termed  a  pond. 
If  the  plaintitt' intended  to  rely  upon  hi.s  immemorial  right  to  the  floiv  of  water  to  the 
old  pond,  he  ought,  before  bringing  this  action,  to  have  done  some  act  to  indicate  his 
intention  of  resuming  his  right  to  it,  as  by  preparing  it  for  the  reception  of  water,  or 
at  least  to  have  given  notice  of  his  desire  to  have  the  flow  of  water  to  it  restored. 
Hut  it  is  plain  that  it  was  in  respect  of  the  three  new  ponds,  which  alone  were  of  any 
value  to  the  plaintiff",  that  this  action  w;us  brought,  and  that  the  verdict  would  ha\e 
been  taken,  if  the  statute  had  not  interfered  with  the  establishment  of  an  easement  in 
respect  of  them.  Suppose  the  plaintiff  had  declared  in  trespass  for  breaking  and 
entering  three  closes  of  pasture,  and,  the  title  being  put  in  issue,  he  had  given  some 
evidence  of  title  to  three  closes  of  ancient  unbroken  pasture,  which  the  defendant  met 
by  strouger  evidence  of  title  in  himself  or  another — would  the  plaintiff  then  have  been 
allowed  to  turn  round  and  entitle  himself  to  a  verdict,  by  proof  of  title  to  a  fourth 
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close,  whiL-h  had  formerly  been  pasture,  but  for  twenty  years  and  more  had  been  in 
tillage,  upon  a  pretence  that  hereafter  it  might  be  laid  down  in  grass  again  ?  The 
whole  of  this  declaration,  and  the  whole  conduct  of  the  cause,  shew  that  the  plaintiflf 
ought  to  be  limited  to  that  which  alone  was  his  leal  claim,  namely,  the  right  to  the 
water  for  the  use  of  his  thiee  existing  ponds.  [Parke,  B.,  referred  to  Ilower  v.  Hill 
(2  Bing.  N.  C.  339).] 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiflf  is  entitled  to  retain  his  verdict 
in  respect  of  the  old  pond,  and  that  the  verdict  should  be  entered  for  the  defendant 
as  to  two  ponds.  [His  Lordship  stated  the  pleadings  and  facts,  and  continued  :] 
The  plaintiff,  in  bringing  his  action  and  declaring  for  an  infringement  of  his  right 
to  a  flow  of  water  to  the  three  ponds,  meant,  no  doubt,  to  recover  in  respect  of  the 
three  new  ponds.  At  the  trial,  however,  he  was  met  by  an  objection  of  an  out- 
standing tenancy  for  life  in  the  [793]  part}'  from  whom  the  right  to  the  flow  of 
water  to  these  three  ponds  was  derived.  He  then  fell  back  upon  his  claim  to  recover 
in  respect  of  the  old  pond  ;  his  argument  being,  that  the  three  ponds  were  merely  a 
substitution  for  the  old  one,  and  that,  by  disusing  the  latter,  he  had  not  lost  his  legal 
right  to  it  altogether.  And  it  seems  to  me  that  he  is  right  in  this  argument,  and 
that,  having  been  defeated  as  to  the  three  ponds,  he  was  entitled  to  lesort  to  the 
other ;  and  that  it  is  no  objection  to  his  doing  so,  that  that  pond  was  not,  at  the  time 
of  the  diversion,  in  a  fit  state  to  be  actually  used  by  him.  The  verdict  will  therefore 
stand  as  to  one  pond,  and  the  rule  will  be  absolute  to  enter  a  verdict  for  the  defendant 
as  to  the  two  others. 

Parke,  B.  I  am  of  the  same  opinion.  The  use  of  the  old  pond  was  discontinued 
only  because  the  plaintiflf  obtained  the  same  or  a  greater  advantage  from  the  use  of 
the  three  new  ones.  He  did  not  thereby  abandon  his  right,  he  only  exercised  it  in  a 
different  spot ;  and  a  substitution  of  that  nature  is  not  an  abandonment.  He  has  a 
right,  therefore,  under  this  declaration,  to  recover  in  respect  of  the  old  pond.  The 
right  alleged  is  a  right  to  have  the  uninterrupted  flow  of  cei'tain  surplus  water  into  a 
pond ;  and  that  right  is  equally  proved,  whether  it  be  by  prescription  or  lost  grant, 
01'  under  Lord  Tenterden's  Act.  The  declaration  means  no  more  than  this,  that  the 
plaintiflf  has  a  right  to  the  overflow  of  water,  either  in  one  pond  or  in  three  ponds. 

Alderson,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  declaration  means  only  that  the 
plaintiff'  has  a  right  to  have  certain  land  covered  with  water' ;  and  no  abandonment 
of  that  right  has  been  proved.  If  the  plaintiflf  had  even  filled  up  the  pond,  that  would 
not  in  itself  amount  to  an  abandonmeirt,  although,  no  doubt,  it  would  be  evidence 
of  it. 

Eule  absolute  accordingly. 

[794]  Alsager  and  Others,  Assignees  of  Evans  and  Others,  Bankrupts  v.  The 
St.  Katherine's  Dock  Company.  Nov.  19,  1845. — A  charter-party  stipulated 
that  the  ship  should  proceed  from  London  to  Bombay,  and,  being  there  loaded, 
should  proceed  to  London,  and  dischar-ge  in  arry  dock  the  freighter's  might 
appoirrt,  and  deliver  her  car-go  "  on  being  paid  freight  at  and  after  the  rate  of  £4 
per  ton,"  &c.  By  a  subsequent  clause  it  was  stipulated,  that  the  freight  was  to 
be  paid  "on  unloading  and  right  deliver-y  of  the  cargo,  in  cash,  two  months  after 
the  vessel's  inward  report  at  the  Custom-house  :  " — Held,  that,  upon  the  construc- 
tion of  these  stipulations  taken  together,  the  freight  was  not  payable  until  two 
months  after  the  inwar-d  report;  and  the  shipowner  had  not,  after  the  car'go  was 
discharged  pui'suant  to  the  charter-party,  any  lien  thereon  for  the  fr'cight. 

[S.  C.  15  L.  J.  Ex.  34.     Referred  to,  Baiunwoll  Manufactur  v.  Gilchrist, 
[1891]  2  Q.  B.  310.] 

Assumpsit  to  recover  the  sum  of  18521.  6s.  8d.,  as  money  had  and  received  by  the 
defendants,  to  the  use  of  the  plaintiflfs.  An  inter'pleader  summons  havirrg  been  taken 
out  by  the  defendants,  the  following  case  was,  by  consent  of  the  parties,  ordered  to 
be  stated  for  the  opinion  of  this  Court : — 

The  plaintiff's  are  the  assignees  of  Messrs.  Evans,  Foster,  &  Langton,  bankrupts. 
On  the  23rd  of  August,  1841,  a  charter-party,  being  partly  printed  and  partly  wr'itten, 
was  entered  into  between  the  bankrupts  and  William  Mitcheson,  who  was  the  owner 
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of  the  ship  called  the  "East  London."  The  charter-party  was  to  the  following 
efl'eut : — "  That  it  was  agreed  between  William  Mitcheson,  owner  of  the  ship  called 
the  'East  London,' then  lying  in  the  river  Thames,  and  Messrs.  Evans,  Foster,  & 
Langton,  of  London,  merchants,  that  the  said  ship  shall  proceed  to  Bombay,  and  there 
load  from  the  factors  of  the  freighters  a  full  and  complete  cargo  of  legal  merchandize, 
and,  being  so  loaded,  shall  therewith  proceed  to  London,  and  discharge  in  any  dock 
freighters  may  appoint,  or  so  near  th-ereto  as  sh-e  may  safely  get  and  deliver  tJis  same,  mi 
lein<j  paid  freight  at  and  after  the  rate  of  £4  per  ton,  such  ton  to  be  computed  according 
to  the  new  schedule  of  toimage  now  in  use  in  Bombay,  and  those  goods  not  in  the 
schedule  to  be  computed  by  fifty  cubic  feet  measurement ;  sufficient  money  to  be 
advanced  the  master,  not  exceeding  £2.50,  free  of  interest  and  commission,  for  ordinary 
ship's  disbursements,  against  his  draft  upon  the  owners  for  the  same,  drawn  at  usance, 
{the  act  of  God,  tlie  Queen's  enemies,  anil  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  awl  navigations,  of  whatever  nature  and  kind  soever,  during  the  said  voyage, 
always  excepted)  the  freight  to  be  paid  on  [795]  unloading  and  right  delivery  of  the  cargo,  in 
cash,  two  months  after  the  vessel's  inward  report  at  the  Custom-house,  London,"  iS;c.((() 

Pursuant  to  the  terms  of  this  charter  party,  the  vessel  sailed  upon  her  intended 
voyage,  and,  having  arrived  in  safety  in  Bombay,  was  there,  during  the  months  of 
Julj-  and  August,  loaded  by  the  bankrupts  with  merchandize,  belonging  in  part  to 
themselves  and  in  part  to  general  shippers.  After  the  loading  and  sailing  of  the 
vessel,  and  previous  to  the  completion  of  the  homeward  voyage  and  the  arrival  of  the 
ship  ill  the  Thames,  Messrs.  Evans,  Foster,  &  Langton  committed  acts  of  bankruptcj' ; 
and  previous  to  such  completion  of  the  homeward  voyage,  namely,  on  the  24th  of 
October,  1842,  a  fiat  in  bankruptcy  was  issued  against  them,  under  which  the  plaintiH's 
were  appointed  assignees.  On  the  25th  of  Januar^v,  1843,  the  ship  arrived,  with  her 
cargo  on  board,  in  the  St.  Katherine's  Docks,  and  the  cargo  was  landed  in  the  said 
docks,  and  lodged  in  the  custody  of  the  defendants,  the  proprietors  of  the  docks, 
under  the  provisions  of  the  3  &  4  Will.  4,  c.  57,  s.  47.  The  ship  was  reported  at  the 
Custom-house  on  the  25th  of  January,  1843,  and  the  cargo  was  landed  and  lodged 
on  or  about  the  26th  of  January.  Notice  was  given  of  the  claim  of  the  freight,  both 
on  the  goods  of  the  bankrupt  and  of  the  general  shippers,  by  the  said  William  Mitcheson, 
the  owner  of  the  said  ship ;  and  the  plaintifls,  the  assignees  of  the  bankrupts,  also 
claimed,  in  due  form,  to  have  the  goods  belonging  to  the  bankrupts  delivered  to  them 
without  paying  freight  to  the  shipowner,  and  also  claimed  the  freight  due  from  the 
general  shippers,  amounting  to  1301.  19s.  lid.  Thesum  of  1.t211.  6s.  9d.  was  claimed 
by  the  owner  of  the  said  ship  for  the  freight  of  the  goods  shipped  by  the  bankru]jts 
on  their  own  account ;  and  [796]  that  sum  was  deposited  with  the  defendants,  under 
the  provisions  of  the  3  it  4  Will.  4,  c.  57,  s.  47,  by  the  plaintiffs,  under  protest,  in 
order  that  they  might  obtain  possession  of  the  goods  belonging  to  the  bankrupt's 
estate  ;  and  that  sum  remained  in  the  hands  of  the  said  company,  until  it  was  after- 
wards brought  into  court  for  the  use  of  the  parties  entitled  thereto. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs,  as  assignees 
of  the  .said  Messrs.  Evans,  Foster,  &  Langton,  are  entitled,  or  whether  the  said 
William  Mitcheson  is  entitled,  to  the  sums  of  15211.  6s.  9d.  and  1301.  19s.  I  Id.,  de|)osited 
with  the  defendants ;  and  the  said  sums  so  paid  into  court  are  to  be  paid  to  such  of 
the  said  parties  as  in  the  opinion  of  the  Court  are  entitled  to  the  same  ;  the  Court 
to  be  at  liberty,  if  they  shall  please,  to  draw  any  inference  as  to  the  matters  of  fact 
which  they  shall  think  a  jury  ought  to  have  drawn. 

Martin,  foi'  the  plaintiffs.  Upon  the  true  construction  of  this  charter-party,  the 
plaintilFs,  as  assignees  of  the  bankrupt  charterers,  are  entitled  to  the  possession  of  the 
goods  without  payment  of  the  freight.  The  general  rule  is,  that  the  right  to  freight 
arises  on  the  true  delivery  of  the  cargo ;  but  the  time  for  payment  of  it  is  a  matter  of 
contract  between  the  parties ;  and  here  they  have  expressly  postponed  the  time 
of  payment  until  the  expiration  of  two  months  after  the  inward  report.  There  are 
two  clauses  of  the  charter-party  on  which  the  (piestion  turns,  and  they  appear  to  bo 
somewhat  inconsistent  with  each  other.  The  fiist  is,  that  the  vessel  shall  deliver  her 
cargo  "on  being  paid  freight  at  and  after  the  rat«  of  .£4  per  ton  ;"  the  other,  that 
the  freight  is  "  to  be  paid  on  unloading  and  right  delivery  of  the  cargo,  in  cash,  two 
months  after  the  vessel's  inward  report  at  the  Custom-house.     The  latter  clause  was 

(a)  In  the  original,  the  words  iu  italics  were  printed ;  the  rest  was  written. 
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plainly  inserted  in  this  charter-party  for  the  very  purpose  of  fixing  the  time  of 
payment.  And  where  [797]  eft'ect  is  to  be  given  to  two  parts  of  such  an  agreement, 
which  are  apparently  inconsistent,  the  Court  will  look  at  the  written  part  of  the 
contract  as  expressing  the  intention  of  the  parties.  [Parke,  B.  That  rule  of  con- 
struction is  certainly  laid  down  by  Lord  Ellenborough  in  Eobertson  v.  French  (4  East, 
136).]  The  expressions  introduced  by  the  parties  in  the  particular  case  must  be  con- 
sidered as  conveying  their  real  intention. 

Jervis,  contra.  In  considering  this  question,  the  language  of  the  Warehousing 
Act,  3  &  4  Will.  4,  c.  57,  must  be  looked  at  in  conjunction  with  the  terras  of  the 
charter-party.  That  act  enacts,  by  s.  47,  that  goods  landed  in  docks,  and  lodged  in  the 
custody  of  the  proprietors  of  the  docks,  shall,  when  so  landed,  be  subject  to  such  and 
the  same  claim  of  freight  in  favour  of  the  masters  or  owners,  as  they  were  liable  to 
when  on  board  the  ship.  The  question  then  is,  whether  the  defendants  are  not 
entitled  to  a  lien  for  the  freight,  or  whether  that  lien  is  prevented  from  attaching  by 
the  agreement  that  payment  shall  be  made  in  cash  at  two  months  after  the  inward 
report.  Now  there  are  undoubtedly  cases  in  which  the  Courts,  in  construing  policies 
of  insurance  and  bills  of  lading,  which  are  mercantile  instruments  that  have  acquired 
a  settled  form,  have  given  greater  etTect  to  written  words  inserted  in  them,  than  to 
the  printed  part  of  the  instrument ;  but  no  such  rule  is  established  with  respect 
to  charter-parties,  in  which  the  Courts  endeavour,  if  possible,  to  give  eii'ect  to  all  the 
words  of  the  instrument :  Saville  v.  Campimi  (3  B.  &  Aid.  503).  Now  here  the 
meaning  of  the  first  clause  is  plain — that  the  vessel  is  to  deliver  the  cargo  "on  being 
paid  freight  for  the  same  ; "  that  is,  on  delivery.  Then  the  other  stipulation  is,  that 
"  freight  is  to  be  paid  on  unloading  and  right  delivery  of  the  cargo,  in  cash,  two 
months  after  the  vessel's  inward  report."  The  [798]  word  "delivery"  there  means 
delivery  free,  and  the  only  eflect  of  this  clause  is  to  fix  the  time  within  which  delivery 
shall  be  made.  On  the  other  side,  the  clause  is  read  as  if  the  payment  were  to  be 
made  two  months  after  delivery,  whereas  it  is  two  months  after  the  inward  report. 
The  owner  ought  not  to  be  deprived  of  his  right  to  the  payment  of  the  freight  when 
earned,  except  upon  the  clearest  declaration  of  an  intention  to  the  contrary.  [He 
cited  Stevenson  v.  Blakelock  (1  M.  &  Selw.  535)  and  Hutton  v.  Brafjg  (2  Marsh.  339).] 

Martin,  in  reply.  Looking  to  the  whole  of  this  contract,  and  particularly  to  the 
specific  stipulation  which  the  parties  have  themselves  inserted  in  it,  it  is  clear  this  is 
debitum  in  priesenti,  solvendum  in  futuro — a  debt  due  on  the  unloading  of  the  vessel, 
but  to  be  paid  at  a  future  day.  The  expression,  "  on  being  paid  freight,"  qualified, 
as  it  must  be,  by  the  subsequent  clause,  cannot  mean  that  the  payment  is  a  condition 
precedent  to  the  unloading,  but  only  that  the  freight  then  becomes  a  debt,  to  be  paid 
at  the  time  and  in  the  manner  afterwards  provided  for. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  the  judgment 
of  the  Court.  The  question  turns  upon  the  construction  to  be  given  to  this  charter- 
party.  Did  the  owner  intend  to  abandon  his  lien,  and  receive  payment  of  the  freight 
two  months  after  the  inward  repoit,  or  did  he  mean  to  retain  his  lien,  and  keep  his 
right  to  refuse  delivery  of  the  cargo  until  the  freight  w.is  paid  1  If  the  shipowner 
could  not  have  refused  to  deliver  the  goods,  provided  the  charterer  had  continued 
solvent,  he  cannot  maintain  that  claim  now.  It  has  been  contended  that  there  is  no 
difterence  in  the  construction  to  be  given  to  the  printed  and  the  written  words  of  an 
instrument  of  this  nature,  and  that  both  are  to  be  oon.sidered  of  equal  force.  I  cannot 
assent  to  that  argument.  I  have  always  under-[799]-stood,  that,  in  the  case  of 
policies  of  insurance  partly  printed  and  partly  written,  if  there  was  any  variance 
or  inconsistency  between  the  two  parts,  most  regard  \vas  to  be  paid  to  the  written 
part.  We  ought,  no  doubt,  if  possible,  to  give  effect  to  both.  Now  I  think  the  fair 
construction  of  the  whole  of  this  instrument  is,  that  the  shipowner  is  to  be  paid  at  a 
certain  rate,  and  at  a  certain  time,  namely,  £4  per  ton,  on  right  delivery  of  the  cargo, 
two  months  after  the  inward  report. 

Parke,  B.  The  question  in  this  case  turns  entirely  upon  the  construction  of  this 
charter-party.  I  give  no  opinion  as  to  the  different  weight  to  be  attributed  to  the 
written  or  printed  words  of  the  instrument ;  that  would  depend  upon  the  usage  of 
trade,  and  we  have  no  evidence  of  such  usage  in  this  special  case  ;  and  if  the  whole 
instrument  were  set  out  on  the  record,  there  would  be  no  distinction  between  the 
written  and  the  printed  words,  unless  a  statement  to  that  eff'ect  were  introduced.  I 
may  observe,  however,  that  policies  of  insurance  are  instruments  to  which  mercantile 
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usage  has  assigned  a  certain  meaning,  and  in  their  case  the  written  part  may  reasonably 
be  entitled  to  more  weight  than  the  printed.  I  come,  therefore,  to  consider  the 
language  of  this  charter-party  taken  altogether ;  on  which  the  question  is,  whether 
payment  of  the  freight  is  to  be  contemporaneous  with  the  delivery  of  the  goods,  or 
independent  of  it.  Now  the  terms  of  the  two  clauses  which  have  been  referred  to  are 
clearly  at  variance,  and  therefore  they  must  be  qualified  and  explained  to  some  extent. 
The  first  clause  is,  that  the  vessel  maj'  discharge  in  any  dock,  and  deliver  her  cargo 
"on  being  paid  freight"  at  £i  per  ton.  Prima  facie,  then,  the  deliver^'  and  payment 
of  freight  are  contemporaneous  acts.  But  then,  when  we  look  at  the  context,  and 
find  that  "  freight  is  to  be  paid  on  unloading  and  right  delivery  of  the  cargo,  two 
months  after  the  vessel's  inward  report,"  it  becomes  impossible  to  [800]  reconcile  the 
clauses,  and  therefore  the  expression,  "on  being  paid  freight,"  &e.,  must  be  qualified, 
and  must  be  read  as  if  it  had  been  "  on  payment  of  freight  as  hereinafter  mentioned." 
The  payment  of  freight  is  therefore  irrespective  of  the  delivery  of  the  goods,  as  the 
payment  is  not  to  take  place  until  two  months  after  the  inward  report.  The  prima 
facie  meaning  of  the  words  "on  unloading  and  right  delivery  of  the  cargo"  must  also 
be  qualified,  and  then  the  whole  is  made  consistent,  and  the  meaning  of  the  charter- 
part3'  is,  that  the  payment  of  freight  is  irrespective  of  the  delivery  of  the  goods.  No 
lien,  therefore,  existed  in  this  case,  and  the  plaintiffs  are  consequently  entitled  to  the 
judgment  of  the  Court. 

Aldersox,  B.,  and  Kolfe,  B.,  concurred. 

Judgment  for  the  plaintiff's. 


Slanky  v.  Sidney  and  Others.  Xov.  19,  184.5. — Tlic  Interpleader  Act,  1  &  2 
Will.  4,  c.  58,  s.  1,  does  not  apply  in  favour  of  a  party  who  is  sued  by  a  person 
from  whom  he  has  bought  goods,  for  the  price,  and  also  by  third  parties  for  the 
value  of  the  goods  in  trover. 

[S.  C.  3  D.  &  L.  250  ;  15  L.  J.  Ex.  72 ;  9  Jur.  995.] 

Atherton  moved,  on  behalf  of  the  defendants,  for  an  interpleader  rule,  under 
1  &  2  Will.  4,  c.  58,  s.  1.  It  appeare  1  from  the  afiidavits,  that  the  defendants  had 
agreed  for  the  pin-chase  of  seveial  chests  of  tea,  the  warrants  for  which  were  made 
out  in  the  plaintiffs  name.  Before  the  time  for  payment  arrived,  they  were  served 
with  a  notice  from  third  parties,  that  the  tea  warrants  belonged  to  and  had  been 
improperly  obtained  from  them,  and  requiring  the  defendants  not  to  pay  the  price  to 
the  plaintiff:  and  the  claimants  subsequently  brought  an  action  of  trover  against  the 
defendants  for  the  conversion  of  the  warrants.  The  plaintiU'  also  brought  this  action 
of  debt  for  the  price  of  the  tea.  The  defendants  were  ready  to  bring  the  money  into 
court;  and  it  was  submitted,  on  their  behalf,  that  [801]  they  ought  to  be  relieved 
under  the  Interpleader  Act  against  these  conflicting  claims.  [Pollock,  C.  B.,  referred 
to  Farr  v.  Il'ard  (2  M.  &  W.  844).  Martin,  amicus  Curia;,  mentioned  Crawshay  v. 
Thornton  (2  Myl.  &  Cr.  1).] 

Pollock,  C.  B.  I  think  there  is  no  ground  for  a  rule,  and  that  the  Interpleader 
Act  does  not  apply  to  such  a  case  as  this.  The  decision  of  this  Court  in  James  v. 
Piikluinl  {1  M.  &  \V.  216)  is  an  .luthority  in  point.  There  the  plaintifi'had  sold  to 
the  defendant  a  rick  of  hay,  which  was  claimed  by  the  administrator  of  a  deceased 
person  as  part  of  his  effects.  The  Court  granted  a  rule  ;  but,  upon  argument,  it  was 
decided  that  the  case  did  not  come  within  the  Interpleader  .\ct,  for  that  a  purchaser 
could  not  call  upon  his  vendor  to  interplead  with  a  third  party  ;  my  Brother  .Vlderson 
saying,  "  The  defendant  has  made  a  bargain  with  the  plaintifl",  and  he  must  perform 
it,  or  shew  good  cause  why  he  does  not." 

Parke,  B.  I  am  of  the  same  opinion.  How  can  it  be  said  that  the  defend.ant 
does  not  claim  "an  interest  in  the  suliject^matter  of  the  suitV  Besides,  the  parties 
cannot  interplead  here,  for  they  do  not  claim  the  same  thing ;  the  one  seeks  to  have 
the  benefit  of  a  coiitnict,  the  other  claims  the  value  of  the  chattel  which  is  the  subject- 
matter  of  it.  Tlie  plaintifl'  in  this  action  claims  the  p:icc  agreed  to  be  paid  for  the 
tea,  which  may  be  ten  times  its  real  value  ;  while  the  plaintili's  in  the  other  action  only 
claim  its  real  value,  in  the  shape  of  damages  for  its  conversion. 

Aldehson,  B.     The  Interpleader  Act  was  intended  :is  a  substitute  for  the  old 
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mode  of  obtaining  relief  by  bill  in  equity  :  now  it  is  perfectly  clear  there  would  have 
been  no  interpleader  iu  equity  in  such  a  case  as  this. 
Rule  refused. 


[802]  Gaskell  v.  Sefton  the  Younger.  Nov.  24,  1845. — The  term  "  possession- 
money  "  does  not  include  the  expense  of  the  keep  of  cattle  seized  by  the 
sheriff. 

[S.  C.  3  D.  &  L.  267 ;  15  L.  J.  Ex.  107  ;  9  Jur.  996.] 

Atkinson  had  obtained  a  rule,  calling  upon  one  Webster,  an  oiRcer  of  the  Sheritf 
of  Westmoreland,  to  shew  cause  why  he  should  not  refund  to  J.  Sefton  the  elder  the 
sum  of  3  guineas,  extorted  from  him  under  colour  of  a  writ  of  fieri  facias.  It  appeared 
from  the  affidavit,  that,  a  fieri  facias  having  issued  against  the  goods  of  the  defendant, 
Sefton  the  younger,  under  which  the  sheriff  seized  (amongst  other  things)  several 
horses,  Sefton  the  elder  made  a  claim  to  the  goods  seized,  whereupon  the  sheriff  applied 
for  relief  under  the  Interpleader  Act;  and,  on  the  27th  of  August,  Piatt,  B.,  made 
an  order  in  the  following  terms  : — "That,  upon  payment  of  £30  into  court  by  Sefton 
the  elder  within  fourteen  days  from  the  date  of  the  order,  or  upon  his  giving  security 
for  the  payment  of  the  same,  and  upon  payment  to  the  sheriff'  of  the  possession-money 
from  the  date  of  the  order,  the  sheriff  should  withdraw  from  possession  of  the  goods ; 
that  the  plaintiff'  should  pay  to  the  sheriff  the  possession-money  from  the  time  of  the 
seizure  of  the  goods  up  to  the  day  of  the  date  of  the  order ;  and  that  Sefton  the  elder 
should  pay  the  possession-money  from  the  day  of  the  date  of  the  order  until  the  said 
sum  of  £30  was  paid  by  him  into  court,  or  security  given  ;  and,  in  default  thereof,  the 
sheriff  to  be  at  liberty  to  sell  the  goods,  and  pay  the  proceeds  of  the  sale  into  court; 
and  that  a  feigned  issue  be  tried  at  the  next  assizes  for  Westmoreland,  between  Sefton 
the  elder  and  the  plaintiff"  in  the  original  action,  as  to  whether  the  goods,  when  seized, 
were  the  goods  of  the  claimant."  On  the  1st  of  September,  Sefton  the  elder  paid  £30 
into  couit  pursuant  to  the  order ;  but  the  sheriff's  officer  refused  to  give  up  possession 
of  the  goods,  unless  he  were  paid,  in  addition  to  the  possession-money,  the  sum  of 
three  guineas,  which  he  charged  for  the  [803]  keep  of  the  horses  from  the  27th  of 
August :  and  Sefton  accordingly  paid  this  sum  under  protest. 

S.  Temple  now  shewed  cause,  and  contended  that  the  officer  was  entitled  to  be 
reimbursed  the  necessary  expense  of  keeping  cattle  taken  in  execution.  [Pollock,  C.  B. 
The  Master  reports  that  he  should  have  allowed  this  sum  under  the  general  words  in 
the  Table  of  Fees  pursuant  to  the  1  Vict.  c.  55,  "  for  any  duty  not  herein  provided 
for."  Alderson,  B.  But  here  the  sheriff  has  wrongfully  taken  the  goods  of  a  third 
party  ;  how  can  he  have  a  claim  for  their  keep  :']  It  is  not  yet  determined  to  whom 
the  goods  belong.  [Alderson,  B.  He  has  no  right  except  under  the  order  which  he 
has  himself  obtained,  and  that  directs  him  to  deliver  up  the  goods  to  the  claimant  on 
payment  of  the  possession-money.]  The  question  is,  whether  he  has  not  a  lien  on  the 
horses  for  the  amount  of  their  keep. 

Atkinson,  in  support  of  the  rule.  The  question  really  is,  what  is  the  meaning 
of  "  possession-money  1 "  Now  that  term  has  acquired  a  certain  and  definite  meaning, 
applying  solely  to  the  expense  of  the  man  in  possession.  This  is  obvious  from  the 
items  allowed  in  respect  thereof  by  the  Table  of  Fees.  With  respect  to  the  allowance 
of  other  sums,  under  the  words  "for  any  duty  not  herein  provided  for,"  that  is  only 
"  upon  special  application  "  for  the  purpose  :  the  Master  has  no  authority  ex  mero 
motu  to  allow  such  expenses.  The  officer  can  have  no  right  to  claim  these  costs, 
except  be  be  entitled  to  them  under  the  Table  of  Fees,  or  under  the  Judge's  order. 
Until  the  sale  of  the  goods,  the  general  propert}^  in  them  remains  as  it  was  before, 
although  the  sheriff'  has  such  a  special  property  in  them  as  enables  him  to  maintain 
trespass  or  trover. 

Pollock,  C.  B.  The  Court  will  do  full  justice  between  the  parties  when  the 
feigned  issue  is  disposed  of;  in  the  [804]  meantime  the  question  is,  whether  the 
sheriff',  who  has  been  ordered  to  withdraw  from  the  possession  of  goods  on  payment 
to  him  of  "  possession-money,"  has  a  right  to  make  an  additional  charge  for  the  keep 
of  cattle.     I  think  he  has  not.     He  might  have  apphed  for  the  expense  of  keeping 
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these  horses  when  all  the  parties  were  before  the  Judge ;  and  then,  if  the  learned  Judge 
had  thought  it  ought  to  1)6  allowed,  he  would  have  made  an  order  accordingly. 

Aldekson,  B.,  and  Kolfk,  B.,  concurred. 

Kule  absolute,  with  costs. 

GiBBS  V.  Ralph.  Nov.  24,  1845. — Where,  upon  the  trial  of  a  cause,  a  juror  is  with- 
drawn by  consent  of  counsel,  if  the  plaintift"  afterwards  bring  another  action  for 
the  .same  cause,  the  Court  will  stay  the  proceedings. 

[S.  C.  15  L.  J.  E.v.  7.     Discussed,  Thomas  v.  E.uter  Fli/ing  Post  Company,  1887, 

18  Q.  B.  D.  825.] 

Shee,  Serjt.,  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the 
proceedings  in  this  action  should  not  be  stayed,  with  costs  to  be  paid  bj'  the  plaintiff, 
on  the  ground  that  it  was  brought  contrary  to  good  faith,  a  former  action  for  the  same 
cause  having  been  terminated  by  the  withdrawal  of  a  juror  at  the  trial.  It  was  stated 
in  the  affidavit  of  the  defendant's  attorney,  that  a  juror  was  withdrawn  by  the  consent 
of  the  counsel  on  each  side,  and  that  there  was  a  distinct  understanding  that  all  further 
proceedings  should  cease.  The  affidavit  of  the  plaintiff's  attorney,  on  the  other  hand, 
stated,  that  no  such  understanding  existed,  and  that  he  was  not  aware  that  the  with- 
drawal would  preclude  him  from  bringing  a  fresh  action^;  that  he  was  induced  to  consent 
to  the  withdrawal  in  consequence  of  the  absence  of  his  senior  counsel ;  and  that  the 
defendant's  attorney,  on  being  subsequently  informed  by  him  that  he  intended  to 
take  the  cause  to  trial  again,  expressed  no  surprise  thereat,  but  [805]  merely  recom- 
mended him  to  be  provided  with  a  better  witness.     Against  the  above  rule 

Horn  now  shewed  cause.  The  authorities  shew  that  the  withdrawal  of  a  juror 
is  no  bar  to  a  future  action  for  the  same  cause,  unless  it  be  clear  from  all  the  circum- 
stances of  the  case  that  both  the  parties  intended  it  should  have  that  effect :  Sanderson 
V.  Nestor  (Ry.  &  M.  402),  Moscati  v.  Lawson  (1  Harr.  &  Wol.  572).  Now  here  it  is 
plain,  from  the  statements  in  these  affidavits,  that  neither  of  the  attorneys  thought 
there  was  any  legal  impediment  in  the  way  of  bringing  a  second  action.  There  was 
no  understanding  that  the  withdrawal  of  a  juror  should  be  a  final  end  of  the  cause  ; 
each  attorney  had  his  own  reasons  for  withdrawing  the  ease  from  the  consideration  of 
that  particular  jury. 

Shee,  Serjt.,  contri,  was  stopped  by  the  Court. 

Pollock,  C.  B.  This  is  a  very  plain  case.  It  must  be  taken  as  a  positive  rule 
of  practice,  that,  when  the  parties  to  a  cause  agree  to  withdraw  a  juror,  that  puts  a 
final  end  to  the  litigation  between  them,  and  no  future  action  can  be  brought  for  the 
same  cause.  The  counsel  on  both  sides  were  of  course  aware  of  the  consequences  of 
that  proceeding,  and  the  understanding  of  the  attorneys  as  to  its  effect  is  quite 
immaterial.  All  that  the  case  of  Sanderson  v.  Nestor  decides  is,  that,  if  a  second  action 
be  brought  for  the  same  cause,  and  the  defendant,  instead  of  ap]ilying  to  the  Court  to 
stay  the  proceedings,  chooses  to  allow  the  action  to  proceed,  he  cannot  avail  himself 
of  the  withdrawal  of  a  juror  as  a  defence  at  the  trial. 

Aldekson,  B.  I  have  always  understood  it  to  be  perfectly  clear,  that  the  with- 
drawal of  a  juror  put  an  end  to  the  cause.  The  parties  are  in  the  hands  of  their 
counsel,  [806]  and  when,  by  the  concurrence  of  the  counsel,  that  course  is  adopted, 
the  parties  arc  bound  by  it. 

RoLFE,  B.,  concurred. 

Rule  absolute. 


In  ke  Stretton.  Nov.  25,  1845. — An  attorney,  on  being  retained  to  conduct  a 
cau.se,  gave  his  client,  the  plaintiff,  the  following  undertaking: — "Should  the 
damages  or  costs  not  be  recoverable  in  this  action,  I  shall  charge  you  costs  out  of 
purse  only."  The  plaintiil'  obtaineil  a  verdict,  with  damages  and  costs,  but  the 
defendant  obtiiincd  his  discharge  under  the  In.solvent  Debtors'  Act,  and  the 
plaintiff  only  received  a  dividend  of  about  7s.  in  the  poinid  on  the  amount  of  his 
judgment: — Held,  that  the  atlorncy  was  not,  under  these  circumstances,  limited 
by  his  undertaking  to  costs  out  of  pocket  only. — The  Mastci'  having  taxed  the 
attorney's  bill,  allowing  him  costs  out  of  pocket  only,  a  summons  was  taken  out 
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and  heard  befoie  a  Judge  at  chambers,  who  directed  the  taxation  to  be  as  for 
costs  out  of  pocket.  Subsequently  another  summons  to  review  the  taxation  was 
taken  out,  and  heard  before  the  same  Judge,  who  dismissed  it : — Held,  that  the 
attorney  had  a  right  to  appeal  from  this  decision  to  the  Court. 

[S.  C.  3  D.  &  L.  278 ;  15  L.  J.  Ex.  16.] 

This  was  a  rule,  obtained  by  Mr.  Stretton,  an  attorney,  calling  on  the  plaintiff  to 
shew  cause  why  the  Master  should  not  review  his  taxation  of  the  said  Stretton's  bill 
of  costs,  and  why  he  should  not  be  at  liberty  to  disallow  the  costs  of  taxation.  It 
appeared  that  Mr.  Stretton  had  been  retained  by  the  plaintiff",  Mr.  Chester,  to  conduct 
a  case  of  Chester  v.  Chapnan,  upon  the  following  undertaking : — 

"  Yourself  V.  Chapman. 

"  Sir, — Should  the  damages  or  costs  not  be  recoverable  in  this  action,  under  the 
circumstance  I  shall  charge  you  costs  out  of  purse  only. — Yours  obediently, 

"C.  M.  Stretton." 

The  plaintiff'  obtained  a  verdict  in  the  action,  with  £600  damages  ;  for  which  sum, 
together  with  911.  4s.  6d.  costs,  judgment  was  entered  up:  the  defendant  petitioned 
the  Insolvent  Debtors'  Court,  and  obtained  his  discharge,  and  a  dividend  of  2721.  3s.  4id. 
was  declared  to  be  due  to  the  plaintiff.  This  sum  was  considerably  more  than  the 
amount  of  the  attorney's  bill.  The  Master  taxed  Mr.  Stretton's  bill,  allowing  him 
costs  out  of  pocket  only,  but  gave  a  certificate,  with  the  view  to  taking  the  opinion  of 
a  Judge  at  chambers  as  to  the  cor-[807]-rectness  of  the  taxation.  A  summons  was 
accordingly  taken  out,  and  heard  before  Parke,  B.,  who  directed  the  taxation  to  be  as 
for  costs  out  of  pocket ;  the  plaintiff'  to  have  the  benefit  of  any  dividend  on  the  sum 
of  911.  4s.  6d.  On  the  10th  of  June,  Mr.  Stretton  took  out  another  summons  to 
review  the  taxation,  which  was  dismissed  by  Parke,  B.,  on  the  13th  of  June. 

Atkinson  shewed  cause.  First,  the  attorney  having  elected  to  appeal  to  Parke,  B., 
against  the  former  decision  of  the  same  learned  Judge,  he  is  precluded  from  a  further 
appeal  to  the  Court.  Thompson  v.  Becl-e  (4  Q.  B.  7.59 ;  1  Dav.  &  Mer.  49)  is  precisely 
in  point  to  that  effect.  Mr.  Stretton  was  at  liberty  to  appeal  against  the  order  of 
Parke,  B.,  either  to  the  Court  or  to  a  Judge ;  having  chosen  the  latter  course,  he  is 
bound  b}'  the  decision  of  the  Judge  thereon.  [Pollock,  C.  B.  There  has  been  no 
appeal  against  any  order  here  :  the  second  application  to  my  Brother  Parke  was  not 
by  way  of  appeal  from  his  former  decision.  Aklerson,  B.  The  case  you  refer  to  is 
quite  distinguishable ;  in  that  case  the  parties  had  put  the  Judge  in  the  place  of  the 
Court ;  but  the  general  rule  is,  that  parties  may  always  appeal  from  a  Judge  at 
chambers  to  the  Court,  unless  precluded  by  act  of  Parliament,  or  by  their  own  act. 
When  parties  come  before  me  at  chambers  to  ask  me  to  rescind  my  own  order,  I 
generally  ask  them  if  they  are  willing  that  my  decision  shall  be  final ;  if  they  agree, 
the  decision  is  of  course  binding  upon  them  :  but  nothing  of  that  kind  appears  to  have 
taken  place  here.]  Secondly,  the  damages  and  costs  could  not  be  said  to  have  been 
recoverable  in  this  case.  The  words  "  recoverable  in  this  action  "  mean  obtainable  in 
the  ordinary  course  of  the  cause ;  whereas  here  the  plaintiff  was  merely  entitled  to 
receive  a  dividend  on  the  amount  of  the  judgment.  [Pollock,  C.  B.  You  must  say, 
that,  if  the  dividend  had  been  19s.  lid.  in  the  pound,  the  attor-[808]-ney  would  still 
have  been  entitled  to  charge  costs  out  of  pocket  only.] 

Peacock,  contra.  In  the  first  place,  there  is  clearly  no  rule  of  practice  which 
prevents  a  partj^,  who  has  applied  to  a  Judge  at  chambers  to  rescind  a  former  order 
of  his  own,  from  appealing  to  the  Court.  If  any  such  rule  had  existed,  it  certainly 
would  have  been  applied  in  the  case  of  Thomas  v.  Evans  (9  M.  &  W.  829),  where  the 
Court  entertained  the  application,  and  disposed  of  it  on  a  different  ground.  But, 
further,  this  was  not  an  application  to  the  learned  Judge  to  rescind  his  own  order, 
but  to  review  the  taxation.     [He  was  then  stopped.] 

Pollock,  C.  B.  The  rule  must  be  absolute.  This  is  a  case  to  which  no  such  rule 
of  practice  is  applicable  as  is  contended  for  by  Mr.  Atkinson.  Then,  as  to  the  other 
part,  the  attorney  did  not  mean  to  guarantee  the  solvency  of  the  defendant,  but  merely 
that  of  the  suit. 

Alderson,  B.,  and  Eolfe,  B.,  concurred. 

Kule  absolute. 
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Perkins  v.  Adcock.  Nov.  2.5,  184.5. — Where  a  plaintiff  is  bankrupt  or  insolvent,  and 
has  assigned  the  debt  for  which  the  action  is  brought,  and  is  suing  for  the  benefit 
of  the  assignee,  the  Court  will  require  security  for  costs. 

[S.  C.  3  D.  &  L.  270;  15  L.  J.  7.  Explained,  CmveU  v.  Tai/lui;  1885,  31  Ch.  D.  38. 
Referred  to,  Denstmi  v.  Ashton,  1869,  L.  R.  4  Q.  B.  591  ;  Pwader  v.  Kaher  and 
Cmipany,  1906,  75  L.  J.  K.  B.  660;  tFhite  v.  Butt,  [1909]  1  K.  B.  53.] 

This  was  a  rule  calling  on  the  plaintiff  to  give  security  for  costs.  It  appeared 
from  the  affidavits  in  support  of  the  rule,  that  the  plaintiff  was  in  insolvent  circum- 
stances;  that  in  June  last  he  assigned  all  his  property,  debts,  and  effects,  including 
the  debt  for  which  this  action  was  brought,  to  two  trustees  for  the  benefit  of  the 
general  body  of  his  creditors  ;  that  in  July  his  attorney  wrote  a  letter  to  the  defendant, 
stating  that  such  assignment  had  [809]  been  made  by  deed,  and  demanding  payment 
of  the  debt  to  the  trustees,  and  threatening  proceedings  if  it  were  not  paid  to  them 
by  a  day  mentioned  ;  and  finally,  that  the  present  action  was  Ijrought  solely  and 
entirely  for  the  benefit  of  the  trustees.  The  plaintiff's  affidavit,  in  opposition  to  the 
rule,  stated,  that  the  deed  of  assignment  did  not  convey  all  his  property  to  the  trustees, 
but  that  furniture  and  effects  to  the  value  of  £200  had  been  expressly  excepted  out 
of  it;  that  he  had  obtained  a  release  from  his  creditors  ;  that  he  had  since  set  up  in 
business  for  himself,  and  made  some  property  ;  and  that  he  was  now  solvent,  and  able 
to  pay  the  defendant's  costs,  if  the  verdict  in  this  action  should  go  against  him  ;  and 
that  the  action  was  brought  with  his  knowledge  and  consent. 

Ogle  shewed  cause.  The  Court  will  not  compel  the  plaintiff  to  give  security  for 
costs,  unless  they  see  clearly  that  the  defendant  is  in  danger  of  not  obtaining  them  in 
the  ordinary  course.  Now  here  the  plaintiff'  shews  that  he  has  not  assigned  away  all 
his  property,  and  he  swears  that  he  is  solvent,  and  able  to  pay  the  costs,  if  the  defen- 
dant succeeds  in  the  action.  The  rule  is  thus  laid  down  in  Archbold's  Practice,  p.  1056 
(6th  edit.) : — "  The  Court  will  not  require  security  for  costs  merely  because  the  plaintiff 
is  insolvent,  even  in  a  qui  tam  action,  or  where  he  has  assigned  the  debt."  In  J\Iorgan 
V.  Evans  (7  Moore,  344),  the  Court  refused  to  compel  the  plaintiff  to  give  security  for 
costs,  although  it  appeared  that  he  was  insolvent,  and  that  an  action  was  brought  in 
his  name  for  the  benefit  of  another  person,  who  alone  was  beneficially  interested. 
U'^raij  V.  Brotvn  (6  Bing.  N.  C.  271  ;  8  Scott,  557)  and  Da;/  v.  Smith  (1  Dowl.  P.  C. 
460)  are  authorities  to  the  same  effect.  [Pollock,  C.  B.  In  Morgan  v.  Evans,  the 
Court  seem  to  have  considered  that  the  action  was  really  [810]  brought  for  the  benefit 
of  the  plaintiff.  Alderson,  B.  And  in  //'?««/  v.  Broiai,  the  judgment  proceeded  on 
the  ground  that  the  assignees  were  not  really  suing  ] 

P.  M'Mahon,  contra,  having  cited  Uearsey  v.  I'echdl  (7  Dowl.  P.  C.  437),  was 
stopped  by  the  Court. 

PoLlAif'K,  C.  B.  "We  think  the  rule  must  be  absolute.  I  apprehend  the  principle 
is,  that,  where  the  nominal  plaintitl'  is  bankrupt  or  insolvent,  or  has  assigned  the  deist, 
and  is  suing  for  the  benefit  of  the  assignee,  he  ought  to  give  security  for  the  costs. 

Aldkrson,  B.  In  none  of  the  cases  cited  by  Mr.  Ogle  w.us  the  plaintiff  shewn  to 
be  suing  for  the  benefit  of  his  assignee. 

Roi.FE,  B.,  concurred. 

Rule  absolute. 

End  of  Michaelmas  Term. 


[811]    Vacation  Sittings  after  Michaelmas  Term. 

RiGBY    AND  AnOTUKR   r.  THE   GrEAT  WESTERN    RAILWAY    COMPANY.      Dec.   1,  1845. 

— In  covenant,  the  declaration  alleged,  that  the  defendants.  The  Great  \\'estern 
R;ulway  Company,  demised  to  the  plaintiffs  certain  refreshment-rooms  at  Swindon 
for  ninety-nine  years,  at  the  annual  rent  of  Id.  ;  that  the  plaintiffs  covenanted 
(inter  alia)  to  keep  the  premises  in  repaii',  and  not  to  carry  on  there  any  other 
business  than  that  of  the  refreshment-rooms  ;  and  that  the  defendants  covenanted 
with  the  plaintiffs,  that,  in  case  the  Swindon  station  should  be  disused  as  the 
regular  and  general  place  of  stoppage  for  refreshment  of  passengers,  they  would 
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purchase  the  buildings  of  the  plaintiffs  on  the  terms  therein  mentioned ;  that  it 
was  by  the  said  indenture  declared  to  be  the  intention  of  the  defendants,  and  the 
understanding  of  the  plaintiff's,  that,  in  consequence  of  the  outlay  to  be  incurred 
by  the  plaintifis  in  erecting  the  refreshment-rooms,  the  defendants  should  give 
every  facility  to  the  plaintiff's  for  enabling  them  to  obtain  an  adequate  return  by 
the  profits  of  the  rooms  ;  and  that  all  trains  carrying  passengers,  not  goods  trains 
or  to  be  sent  express  for  special  purposes,  which  should  pass  the  Swindon  station, 
should,  save  in  case  of  emergency  or  unusual  delay  arising  from  accident,  stop 
there  for  refreshment  of  passengers  for  a  reasonable  period  of  about  ten  minutes  ; 
and  that  the  defendants  covenanted  with  the  plaintiff's  not  to  do  any  act  which 
should  have  an  effect  contrary  to  the  above  intention.  The  breach  alleged  was, 
that  the  defendants,  whilst  the  Swindon  station  was  used  as  the  regular  and 
general  place  of  stoppage  for  the  refreshment  of  passengers,  did  divers  acts  which 
had  an  eff'ect  and  were  contrary  to  the  intention  of  the  defendants  in  the  said 
indenture  ;  that  is  to  say,  they  caused  divers  trains  containing  passengers,  not 
being  trains  sent  express,  &c.,  to  pass  the  Swindon  station  without  stopping  there 
for  refreshment  of  the  passengers  for  a  reasonable  period  of  ten  minutes  ;  and  the 
defendants  caused  several  trains  to  stop,  and  the  same  did  stop,  at  Swindon,  for 
a  short  and  unreasonable  time,  to  wit,  for  one  minute  and  no  more,  the  said  period 
of  time  not  being  sufficient  to  enable  the  said  passengers  to  obtain  refreshment. 
— The  defendants  set  out  the  deed  on  oyer,  which  corresponded  with  the  state- 
ment of  it  in  the  declaration,  except  that  the  terms  of  the  covenant  declared  on 
were,  that  the  defendants  engaged  not  to  do  any  act  which  should  have  an  effect 
contrary  to  the  above  intention. — Held,  on  demurrer,  that  this  amounted  to  a 
covenant  on  the  part  of  the  Company  not  to  do  any  act  to  prevent  the  trains  from 
stopping  at  Swindon,  so  long  as  it  was  used  as  the  regular  refreshment  station ; 
and,  secondly,  that  a  good  breach  of  that  covenant  was  alleged  in  the  declaration. 

[S.  C.  4  Railw.  Cas.  190;  15  L.  J.  Ex.  60:  in  Equity,  2  Ph.  44;  41  E.  R.  858  (with 
note);  1  Coop.  C.  C.  3;  4  Eailw.  Cas.  175,  491 ;  10  Jur.  488.] 

Covenant.  The  declaration  stated,  that  heretofore,  to  wit,  on  &c.,  by  a  certain 
indenture  then  made  between  the  defendants  and  the  plaintiff's,  the  defendants  demised 
to  the  plaintifi's  certain  refreshment-rooms,  &c.,  situate  at  Swindon,  in  the  county  of 
Wilts,  for  ninety-nine  years,  at  [812]  the  annual  rent  of  Id. ;  that  the  plaintiff's  thereby 
covenanted  with  the  defendants  to  complete  the  said  refreshment-rooms,  and  that  the 
business  should  be  conducted  in  an  orderly  manner  ;  and  that  the  charges  to  passengers 
by  the  Great  Western  Railway  for  using  the  said  refreshment-rooms  should  be  fixed 
by  the  directors  of  the  said  company ;  that  the  plaintiff's  would  keep  the  premises  in 
repair,  and  not  carry  on  there  any  other  than  the  business  of  the  refreshment-rooms, 
and  would  insure  the  premises,  &c. ;  and  that  the  defendants  covenanted  with  the 
plaintiff's,  that,  in  case  the  Swindon  station  should  be  disused  as  the  regular  and 
general  place  of  stoppage  for  refreshment  of  passengers,  they  would  purchase  the 
buildings  of  the  plaintiff's  at  the  full  cost,  in  case  the  disuse  should  take  place  within 
five  years  from  the  date  of  the  lease,  but  if  afterwards,  then  at  a  fair  price,  to  be 
settled  by  arbitration.  The  declaration  then  alleged,  that  it  was  in  and  bj'  the  said 
indenture  declared  to  be  the  intention  of  the  defendants,  and  the  understanding  of  the 
plaintiff's,  that,  in  consequence  of  the  outlay  to  be  incurred  by  them  the  plaintiffs  in 
erecting  the  said  refreshment-rooms  at  Swindon,  &c.,  the  defendants  should  give  every 
facility  to  the  said  plaintiffs  for  enabling  them  to  obtain  an  adequate  return  by  means 
of  the  rents  and  profits  to  be  derived  from  the  said  refreshment-rooms  ;  and  that  all 
trains  carrying  passengers,  not  goods  trains  or  trains  to  be  sent  express  or  for  special 
purposes,  and  except  trains  not  under  the  control  of  the  said  defendants,  which  should 
pass  the  Swindon  station,  either  up  or  down,  should,  save  in  case  of  emergency  or 
unusual  delay  arising  from  accidents,  stop  there  for  refreshment  of  passengers  for 
a  reasonable  period  of  about  ten  minutes :  and  that  the  defendants  covenanted  with 
the  plaintiffs  not  to  do  any  act  which  should  have  an  eff'ect  contrary  to  the  above 
intention.  The  declaration  then  stated  general  performance  by  the  plaintiff's  of  their 
covenants,  &c.,  and  alleged  as  a  breach,  that  the  defendants,  [813]  whilst  the  said 
Swindon  station  continued  to  be  used  by  the  defendants  as  the  regular  and  general 
place  of  stoppage  for  the  refreshment  of  passengers,  to  wit,  on  &c.,  did  divers  acts 
which  had  an  effect  and  were  contrary  to  the  intention  of  the  defendants  in  the  said 
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indenture  ;  that  is  to  say,  that  the  defeudants,  on  divers  days  and  times  &c.,  caused 
divers  trains  containing  passengers,  not  being  trains  to  be  sent  express,  &c.,  to  pass 
the  Swindon  station,  without  stopping  there  for  the  refreshment  of  the  said  passengers 
for  a  reasonable  period  of  ten  minutes,  contrary  to  the  tenor  and  effect,  intent  and 
meaning  of  the  said  indenture  ;  and  the  defendants,  on  the  days  and  times  aforesaid, 
did  cause  several  trains  to  stop,  and  the  same  did  stop,  at  Swindon  for  a  short  and 
unreasonable  time,  to  wit,  for  the  space  of  one  minute,  and  no  more;  the  said  period 
of  time  not  being  sufficient  to  enable  the  said  passengers  to  obtain  any  refreshment 
from  the  said  refreshment-rooms,  contrary  &c. 

The  defendants  set  out  the  indenture  on  oyer,  which  corresponded  with  the  state- 
ment of  it  in  the  declaration  ;  except  that  it  appeared  that  the  terms  of  the  covenant 
declared  on  were,  that  the  defendants  therein'  engaged  not  to  do  any  act  which  should 
have  an  effect  contrary  to  the  above  intention,  &e.  The  defendants  then  demurred 
generally,  and  the  plaintiffs  joined  in  demurrer. 

The  point  stated  for  argument  by  the  defendants  was,  that  the  declaration  did  not 
disclose  the  breach  of  any  covenant  in  the  indenture,  and  was  therefore  insufficient 
in  law. 

Sir  T.  Wilde,  Serjt,  in  support  of  the  demurrer.  The  breach  in  this  declaration 
is  not  alleged  as  a  breach  of  an  express  covenant  to  stop  the  trains  for  refreshment  at 
Swindon,  but  as  a  breach  of  the  covenant  not  to  do  any  act  which  should  have  an 
effect  contrary  to  the  intention  of  the  parties  to  the  deed  ;  which  means  their  intention 
at  [814]  the  time  of  entering  into  the  covenant.  The  question  then  is,  what  was  this 
intention?  and  that  is  to  be  collected  from  all  the  terms  of  the  deed.  This  is  a  lease 
for  the  long  term  of  ninety-nine  years.  That  circumstance,  no  doubt,  will  not  vary 
the  obligations  of  the  parties  to  it,  but  it  is  strong  to  shew  that  they  must  have  con- 
templated variations  in  the  circumstances  and  necessities  of  the  railway  during  its 
continuance.  Every  other  part  of  the  deed  which  contains  mutual  covenants  is 
expressed  in  apt  terms  ;  but  in  this  clause  the  word  "  engage  "  alone  is  used.  Then 
the  indenture  contains  a  covenant,  that,  in  the  event  of  the  Swindon  station  being 
disused  as  a  place  of  stoppage  for  refreshment,  the  defendants  should  have  the  liberty 
of  purchasing  the  business  on  certain  terms.  The  entire  disuse  of  the  Swindon  station 
as  a  place  of  stoppage,  during  the  continuance  of  the  lease,  was,  therefore,  in  the  con- 
templation of  the  parties  ;  which  is  strongly  at  variance  with  the  supposition,  that  the 
defendants  intended  absolutely  to  bind  themselves  for  ninety-nine  years  by  a  covenant 
that  the  trains  should  stop  there.  The  continued  use  and  the  disuse  are  inconsistent. 
Again,  there  is  no  covenant  on  the  part  of  the  plaintiffs  to  provide  refreshments ;  nor 
is  there  any  averment  in  the  declaration  that  there  were  refreshments  provided,  or 
that  any  passengers  required  them.  No  doubt,,  the  word  "  engage  "  is  sufficient  in 
law  to  operate  as  a  covenant,  if  the  parties  so  intended  ;  but  the  question  here  is  as 
to  what  they  did  intend.  The  clause  seems  as  if  it  were  only  intended  to  secure  the 
then  existence  of  a  l)ona  tide  intention  to  stop  at  this  station.  The  intention  must 
be  the  intention  entertained  at  the  time,  which  does  not  necessarily  continue;  and 
this  breach  is  not  satisfied  by  shewing  that  that  intention  was  afterwards  departed 
from.  The  terms  of  the  deed  are  much  more  applicable  to  a  mere  engagement  that 
the  defendants  bona  fide  had  the  intention  at  the  time,  and  would  not  by  any  evasion 
defeat  it,  than  to  a  positive  engagement  to  do  [815]  the  act.  If  it  amounted  to  the 
latter,  why  did  not  the  plaintiff'  allege  'a  breach  generally  by  not  stopping?  If  the 
parties  leally  alter  their  intention,  by  reason  of  subsequent  circumstances  rendering 
it  inexpedient  to  cany  it  into  execution,  that  is  not  properly  doing  an  act  to  defeat 
their  intention.  The  abandonment  of  the  intention  is  a  totally  different  thing  from 
the  doing  an  act  contrary  to  the  intention,  which,  for  that  purpose,  is  supposed  to 
exist.  Further,  it  is  averred  in  the  declaration  that  the  trains  did  stop  "  for  a  short 
and  unreasonable  time,  to  wit,  for  the  space  of  one  minute."  That  would  have  been 
sufficient  time  to  a.scertain  whether  the  passengers  required  refreshment,  although  not 
a  convenient  time  in  which  to  procure  it;  and  if  they  did  not  require  it,  no  time  was 
necessary  to  enable  them  to  procure  it.  The  plaintiffs  must  shew  a  failure  of  the 
intention  to  enable  them  to  obtain  an  ;idequate  remuneration,  which  was  the  object 
of  the  deed.  The  exclusion  of  special  and  express  trains  tends  to  shew  that  the 
engagement  has  relation  to  the  convenience  of  travellers,  if  requiring  refreshments 
on  the  road. 

Watson,  contri,  was  stopped  by  the  Court. 
Ex.  Div.  IX.— 23 
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Parke,  B.  The  questions  in  this  case  are,  first,  whether  in  this  deed  there  is  a 
covenant  on  the  part  of  the  company  that  the  trains  shall  stop  at  the  Swindon  station  ; 
and,  secondly,  if  there  is,  whether  a  good  breach  of  that  covenant  is  assigned  in  the 
declaration.  I  am  of  opinion  that  there  is  a  covenant,  and  that  the  declaration  assigns 
a  good  breach  of  it.  With  respect  to  what  is  a  covenant  in  point  of  law.  Sir  Thomas 
Wilde  has  properly  admitted  that  no  particular  form  of  words  is  necessary  to  con- 
stitute a  covenant  ;  wherever  a  party  by  deed  obliges  himself  to  do  an  act,  that 
amounts  in  law  to  a  covenant.  Then  the  question  here  is,  whether  the  company  have 
by  this  deed  obliged  themselves  to  do  or  not  to  do  a  particular  thing,  [816]  and  what 
is  the  nature  and  amount  of  that  obligation.  The  deed  no  doubt  is,  in  this  part  of  it, 
inartificially  drawn.  It  is  declared  to  be  the  intention  of  the  defendants,  and  the 
understanding  of  the  plaintiffs,  that,  "  in  consequence  of  the  outlay  to  be  incurred  by 
them  in  erecting  the  refreshment-rooms  at  Swindon,  &c.,  the  defendants  should  give 
every  facility  to  the  plaintiffs  for  enabling  them  to  obtain  an  adequate  return  by 
means  of  the  rents  and  profits  to  be  derived  from  the  said  lefreshment-rooms  ;  and 
that  all  trains  carrying  passengers,  not  being  goods  trains  or  trains  to  be  sent  express 
or  for  special  purposes,  and  except  trains  not  under  the  control  of  the  defendants, 
which  should  pass  the  Swindon  station,  either  up  or  down,  should,  save  in  the  case  of 
emergency  or  unusual  delay  arising  from  accidents,  stop  there  for  the  refreshment  of 
passengers  for  a  reasonable  period  of  about  ten  minutes."  If  there  had  been  no  other 
words  than  these,  it  might  have  been  doubtful  whether  this  was  anything  more  than 
a  declaration  of  intention  on  the  part  of  the  company,  that  certain  things  should  be 
done  ;  although,  in  some  cases,  a  declaration  of  intention  is  quite  enough  to  create  a 
covenant :  there  are  cases  in  the  books  of  a  declaration  of  an  intention  to  levy  a  fine, 
which  is  said  to  amount  to  a  covenant  to  levy  a  fine.  But  this  particular  pait  of  the 
indenture  does  not  stop  here  ;  there  is  an  express  engagement  on  the  part  of  the 
company  to  do  something ;  they  "  engage  "  (which  has  the  same  force  as  the  word 
"  covenant ")  "  not  to  do  any  act  which  should  have  an  effect  contrary  to  the  above 
intention,"  that  is,  they  are  not  to  do  anything  which  shall  have  the  effect  of  causing 
the  trains  carrying  passengers  not  to  stop  at  Swindon  for  a  reasonable  period  for 
refreshment.  That  is  the  effect  of  this  covenant  taken  by  itself.  They  have  not  cove- 
nanted absolutely  that  all  the  trains  shall  stop  ;  if  they  had  made  an  absolute  engage- 
ment to  that  extent,  they  would  be  liable,  even  though  the  trains  did  not  stop  in 
consequence  of  any  [817]  act  of  third  persons,  or  of  their  own  servants,  although 
unintentionally,  carried  the  trains  by  without  stopping  ;  but  they  protect  themselves 
from  that  liability  by  these  words,  and  the  engagement  on  their  part  is,  that  they 
will  not  do  anything  to  cause  the  trains  not  to  stop  at  the  appointed  place,  and  wait 
there  a  reasonable  time.  But  it  is  said  that  this  construction  is  at  variance  with 
other  covenants  in  the  deed,  particularly  with  that  by  which  the  company  bind  them- 
selves, in  case  at  any  time  Swindon  should  cease  to  be  the  general  place  of  stoppage  for 
refreshment,  to  buy  out  the  plaintiffs  on  certain  terms;  and  there  is  at  first  sight  an 
apparent  incongruity  between  these  two  covenants  :  but  it  is  our  duty  so  to  construe 
this  indenture,  as,  if  possible,  to  give  effect  to  all  the  stipulations  in  it ;  and  I  think  we 
may  do  so  by  construing  the  covenant  in  question  to  be  a  covenant  not  to  j)revcnt  the 
stopping  of  the  trains  at  Swindon,  so  long  as  the  company  think  fit  to  continue  Swindon 
as  the  general  place  of  stoppage  for  refreshment.  The  covenant  does  not  oblige  the 
company  to  cause  all  the  trains,  or  any  particular  trains,  to  stop  there,  if  they  have 
determined  that  Swindon  shall  cease  to  be  the  place  of  stoppage  ;  but,  so  long  as  they 
make  that  the  general  place  of  stoppage  for  refreshment,  they  are  obliged  to  do  nothing 
which  may  prevent  the  stopping  of  every  train  there,  except  those  which  come  within 
the  particular  exceptions  specified  in  the  deed.  By  thus  construing  the  covenant,  we 
make  both  parts  of  the  deed  consistent.  Then,  in  order  to  allege  a  proper  breach  of 
this  covenant,  it  should  be  shewn  in  the  declaration  that  the  act  of  the  company  in 
stopping  the  trains  took  place  while  Swindon  was  continued  as  the  general  place  of 
refreshment,  and  that  is  expressly  averred.  But  then,  it  is  said,  there  is  no  good 
breach,  unless  it  is  shewn  that  there  were  passengers  in  the  trains  who  required 
refreshments.  But  I  think  it  cannot  be  said  that  this  is  a  covenant  only  to  stop  in 
case  the  passengers  require  refreshment,  and  give  notice  of  it ;  that  [818]  would  be  a 
very  inconvenient  arrangement.  It  seems  to  me  that  the  covenant  is  an  absolute 
covenant  that  the  trains  shall  stop  for  ten  minutes,  to  enable  the  passengers  to 
obtain  refreshment,  if  they  choose  to  have  it ;    and,  therefore,  that  a  good  breach 
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of   that  covenant   has   been  assigned.     The   plaintiffs  are  therefore  entitled  to  our 
judgment. 

Alderson,  B.  I  am  of  the  same  opinion  ;  and,  as  the  case  has  been  so  fully  gone 
into  by  my  Brother  Parke,  I  shall  add  only  a  few  words.  I  think  the  intention  of 
the  covenant  was,  that  the  great  bulk  of  the  trains  should  stop,  so  long  as  Swindon 
continued  to  be  the  general  place  of  stoppage  ;  and  that  they  were  not  merely  to  stop 
for  the  purpose  of  ascertaining  whether  the  passengers  required  refreshments,  or  on 
those  occasions  only  when  the  passengers  expressed  their  desire  to  stop.  I  think  the 
meaning  of  the  covenant  is,  that  the  defendants  have  undert.vken  to  stop  the  trains, 
with  a  view  to  tender  to  the  passengers  the  temptation  of  the  plaintiti's  refreshments. 
'I'hen,  with  regard  to  the  disuser,  that  is  provided  for  by  the  previous  clause.  So  soon 
as  the  company  disused  Swindon  as  the  general  place  of  refreshment,  they  would  be 
liable,  under  their  covenant  with  the  plaintiffs,  either  to  buy  them  out  at  what  they 
had  expended,  if  that  event  took  place  before  five  years,  or,  if  not,  by  making  a  reason- 
able compensation. 

KoLFE,  B.  I  am  of  the  same  opinion.  With  regard  to  the  argument,  that  the 
|)arties  ought  not  to  be  bound  to  have  the  trains  stopped  in  the  event  of  their  buying 
up  the  interest  of  the  plaintiffs  in  the  Swindon  stiition,  I  think  my  Brother  Parke  has 
explained  that  by  shewing,  that,  by  construing  the  clauses  together,  a  qualified  meaning 
is  to  be  given  to  this  covenant.  But,  even  if  it  could  not  be  construed  consistently 
with  the  previous  provision,  the  [819]  parties  have  here  entered  into  an  absolute 
covenant ;  and  though  they  did  not  contemplate  the  inconvenience  that  might  arise 
from  a  change  of  circumstances,  they  must  be  bound  by  that  covenant. 

Plait,  B.  I  think,  when  the  parties  use  the  word  "intention,"  they  must  be 
understood  to  have  entered  into  a  covenant,  the  effect  of  which  is,  that  all  trains 
carrying  passengers,  with  certain  exceptions,  shall  stop  at  Swindon  for  the  refreshment 
of  p;issengers  "for  the  reasonable  time  of  ten  minutes  ;"  and  then,  where  the  company 
go  on  to  engage  "  not  to  do  any  act  which  shall  have  an  effect  contrary  to  the  above 
intention,"  that  is,  contrary  to  the  meaning  of  the  covenant,  it  must  be  considered 
that  to  compel  the  trains,  or  any  of  them,  to  pass  by  the  stjition  after  that,  is  doing 
an  act  contrary  to  the  meaning  of  the  covenant.  I  think  the  part  of  the  deed  I  have 
alluded  to  has  been  introduced  to  meet  an  intermediate  case  between  the  entire 
disuser  of  the  place  as  a  general  refreshment-room,  and  a  partial  infringement  of  the 
use  of  it.  Anything  that  would  amount  to  a  total  disuser  is  provided  for  by  the 
previous  clause,  and  would  enable  the  plaintiffs  to  demand  the  value  of  the  buildings, 
&c. ;  but  anything  short  of  that  was  intended,  as  it  seems  to  me,  to  be  met  by  this 
covenant.  I  therefore  think  there  is  an  intelligible  engagement  on  the  part  of  the 
company,  that  it  has  been  infringed,  and  that  the  breach  of  it  is  properly  stated  upon 
the  record. 

Judgment  for  the  plaintiffs. 

[820]  WEP.r.  AND  Wife,  Executrix  of  JervLs,  Deceased  v.  Cowdell.  Dec.  2,  184-5. 
— ^In  assumpsit,  the  first  count  of  the  declaration  alleged  that  F.  w.is  indebted 
to  the  plaintiff,  as  executrix,  in  £3.'50,  secured  on  mortgage  ;  that  the  plaintiff, 
as  executrix,  had  commenced  proceedings  at  law  against  F.,  which  were  pending, 
and  had  been  put  to  divers  costs  in  such  proceedings,  iVc.  :  and  thereupon,  in 
consideration  of  the  premises,  and  that  the  plaintiffs  would  stay  the  proceedings 
against  F.  for  twenty-one  daj'S,  the  defendant  undertook  and  promised  the 
plaintiff,  that,  within  the  twenty-one  days,  he  would  pay  the  £3.50,  and  the 
plaintiir's  costs.  Averment,  that  the  plaintiff  did  stay  the  proceedings  accordingly, 
and  breach  in  non-payment  by  the  defendant  to  the  plaintiffs  of  the  mortgage- 
mone}'  and  costs.  The  second  count  was  upon  an  account  stated  with  the  plaintiff 
as  executrix  -.  —  Held,  a  misjoinder. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
of  the  making  of  the  promise  by  the  defendant  thereinafter  mentioned,  one  Joseph 
Freeman  was  indebted  to  the  plaintiffs,  George  Webb  and  Maria  his  wife,  as  such 
executrix  as  aforesaid,  in  £300,  and  interest  thereon,  making  together  £350,  which 
monies  were  then  secured  by  a  mortg.ige  of  certain  property.  And  whereas  the 
plaintifi's,  (ieorge  Webb  and  Maria  his  wife,  as  such  executrix,  had  then,  for  the 
recovery  of  the  said  mouies  and  interest,  commenced  certain  proceedings  at  law  against 
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the  said  Joseph  Freeman,  and  which  proceedings  were  then  pending  ;  and  the  plaintiffs, 
George  Webb  and  Maria  his  wife,  as  such  executrix  as  aforesaid,  had  then  incurred 
and  been  put  to  divers  costs,  &c.  in  and  about  such  proceedings,  and  in  and  about 
endeavouring  to  eifect  a  sale  of  the  property  comprised  in  the  said  mortgage,  under 
certain  poweis  of  sale  therein  contained,  and  in  investigating  the  title  of  the  said 
property  in  reference  thereto ;  and  thereupon,  heretofore,  to  wit,  on  &c.,  in  considera- 
tion of  the  premises,  and  that  the  plaintiffs,  at  the  request  of  the  defendant,  would 
stay  the  said  proceedings  so  commenced  against  the  said  Joseph  Freeman  for  twenty- 
one  days  from  the  day  and  year  last  aforesaid,  and  would,  during  that  period,  forbear 
and  give  time  to  the  said  Joseph  Freeman  for  the  payment  of  the  said  sum  of  £300 
and  interest,  he  the  defendant  then  undertook  and  promised  the  plaintiffs,  that,  within 
the  said  period  of  twenty-one  days,  he  would  pay  or  cause  to  be  paid  to  the  plaintiffs 
the  said  sum  of  £300,  together  with  interest  thereon  up  [821]  to  the  day  of  payment, 
and  also  all  costs,  &c.  which  the  plaintiff's  had  at  any  time  theretofore  incurred,  or 
which  they  might  thereafter  incur  or  be  put  unto  by  reason  or  on  account  of  or 
relating  to  the  matters  aforesaid,  and  of  the  said  undertaking  of  the  defendant.  The 
count  then  averred,  that  the  plaintiffs  did  stay  the  proceedings  accordingly  for  twenty- 
one  days,  and  alleged  as  a  breach  the  non-payment  by  the  defendant  to  the  plaintiffs 
of  the  £300  and  interest,  and  the  costs,  charges,  and  expenses,  incurred  by  the 
plaintiff's  in  and  about  the  said  proceedings  so  commenced  by  them  as  aforesaid,  &c., 
and  which  costs,  &c.  the  plaintiff's  aver  amount  to  a  large  sum,  to  wit,  £100. 

The  second  count  stated,  that  the  defendant  was  indebted  to  the  said  George 
Webb  and  Maria  his  wife,  as  such  executrix  as  aforesaid,  in  £.500,  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiffs,  George  Webb  and  Maria  his  wife,  as 
such  executrix  as  aforesaid,  on  an  account  then  stated  between  them,  and  alleged  a 
promise  to  pay  to  the  plaintiff's,  George  Webb  and  his  wife,  as  executrix. 

Special  demurrer,  on  the  grounds  (inter  alia),  1st,  of  a  misjoinder  of  counts,  the 
first  count  being  on  a  promise  made  by  the  defendant  to  the  plaintiffs  in  their  personal 
character,  and  the  last  count  on  a  promise  made  to  them  in  their  representative 
character ;  2ndly,  for  not  shewing  that  the  defendant  had  any  notice  of  the  several 
matters  which  are  involved  in  the  consideration  of  the  promise  therein  contained, 
under  the  terms  "  the  premises."     Joinder  in  demurrer. 

6.  T.  White,  in  support  of  the  demurrer,  having  cited  Henshall  v.  Roberts  (5  East, 
150),  was  stopped  by  the  Court,  who  called  upon 

Watson  to  support  the  declaration.  The  rule  established  by  the  case  of  CoweJl  v. 
Watts  (6  East,  405)  is,  that,  if  the  money  [822]  claimed  in  the  action  would,  when 
recovered,  be  assets,  a  count  by  an  executor,  though  founded  upon  a  cause  of  action 
arising  after  the  death  of  the  testator,  may  be  joined  with  a  count  on  an  account 
stated  with  him  as  executor.  [Parke,  B.  But  then  you  must  state  it  to  be  due  to 
the  plaintiff's  as  executor.]  This  count  clearlj'  shews  that  the  money  was  due  to  the 
plaintiffs  as  part  of  the  estate  of  the  wife's  testator.  [Parke,  B.  Still  the  promise 
must  be  laid  to  be  made  to  her  as  executrix.]  That  particular  form  of  words  cannot 
be  essential,  if  it  substantially  appears  that  the  claim  was  in  the  plaintift"s  represen- 
tative character:  Dowse  v.  Co.rc  (3  Bing.  20;  10  Moore,  272).  [Parke,  B.  How  can 
we  tell  that  this  is  not  a  positive  promise  to  the  plaintiff's  in  their  own  right,  which 
it  might  be  ?]  But  still  the  fruits  of  it  would  be  assets.  [Parke,  B.  If  they  take 
an  engagement  to  themselves  in  their  own  capacity,  that  will  not  be  assets.  Besides, 
they  cannot  recover  for  the  expenses  without  notice  of  the  amount,  because  that  lies 
within  their  own  knowledge.     You  had  better  amend.] 

Watson  then  elected  to  amend  on  payment  of  costs ;  otherwise 

Judgment  for  the  defendant. 

Dresser,  Public  Officer,  <S:c.  v.  Stansfield.  Dec.  4,  1845. — The  plea  of  "no  award" 
means  no  valid  award.  Therefore,  a  special  plea,  to  debt  on  an  award,  which 
shewed  that  the  arbitrator  had  not  awarded  on  all  the  issues  in  the  cause  referred 
to  him,  was  held  bad  on  special  demurrer,  as  being  an  argumentative  denial  of 
its  being  a  valid  award. 

[S.  C.  15  L.  J.  Ex.  274.] 

Debt  on  an  awaid.  The  first  count  of  the  declaration,  after  setting  forth  the  title 
of  the  plaintiff  as  one  of  the  public  officers  of  the  Yorkshire  District  Banking  Company, 
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stated,  that  an  action  had  been  commenced  in  the  Court  of  [823]  Exchequer,  wherein 
the  plaintift',  as  such  public  officer,  was  plaintitl",  and  the  now  defendant  was  defendant, 
for  the  recovery  of  certain  monies  alleged  to  be  due  from  the  defendant  to  the  link- 
ing company,  upon  three  promissory  notes  alleged  to  have  been  made  l\v  the  defen- 
dant, in  which  said  action  the  plaintiff  duly  declared,  and,  by  the  first  three  counts  of 
the  declaration,  charged  the  now  defendant  ;is  the  maker  of  three  several  promissory 
notes,  for  the  payment  of  £40,  £40,  and  4t)l.  4s.  Gd. :  and,  the  defendant  having 
pleaded  thereto,  certain  issues  were  joined  thereon.  The  declaration  then  set  forth 
an  order  of  Cresswell,  J.,  dated  22nd  August,  1844,  referring  the  said  cause  and 
all  matters  in  difierence  between  the  parties,  to  the  arbitration  of  one  J.  Sangster. 
It  then  alleged,  that  there  were  not  any  matters  in  difference  between  the  parties, 
except  those  in  the  cause  ;  and  that,  on  the  22nd  October,  1844,  Sangster  made  and 
published  his  awai-d  in  writing  of  and  concerning  the  said  premises,  and  did  thereby 
award,  order,  and  direct,  that  the  defendant  was  the  maker  of  the  three  several 
promissory  notes  mentioned  and  set  forth  in  the  three  first  counts  of  the  declaration  ; 
and  that  there  was  then  due  and  owing  from  the  defendant  to  the  plaintiff',  in  respect 
of  the  said  throe  promissory  notes,  the  sum  of  G(il.  4s.  (Jd. ;  and  that  the  defendant 
should  pay  to  the  plaintiff"  the  said  sura  of  (iOl.  4s.  6d.  on  the  1st  November  then  next ; 
and  that  one  moiety  of  the  costs  of  the  reference  and  awai-d  should  be  paid  by  the 
plaintifi",  and  the  other  moietj'  thereof  by  the  defendant ;  of  all  which  said  award  the 
defend.int  afterwards,  to  wit,  on  X'C,  had  notice.  The  declaration  then  stated,  that 
the  order  was  made  a  rule  of  court,  and  that  the  costs  of  the  action  were  taxed  at 
431.  16s.  6(1.,  of  which  the  defendant  had  notice;  and  alleged  as  a  breach  the  non- 
payment of  the  sums  of  661.  4s.  6d.,  and  431.  16s.  6d.,  or  either  of  them,  or  any  part 
thereof. 

There  were  also  counts  for  money  lent,  and  on  an  account  stated. 

[824]  Third  plea,  to  the  fii-st  count :  That  the  plaintiff  duly  declared  in  the  said 
action,  .is  in  the  first  count  of  the  declaration  mentioned,  and  that  the  declaration  in  the 
said  former  action  cont<iiued  not  oulj'  the  three  counts  above  in  the  first  count  of  the 
declaration  in  this  action  mentioned  as  charging  the  defendant  as  the  maker  of  the 
said  three  promissory  notes,  but  also  a  fourth  and  last  count,  in  which  the  plaintiff 
charged  the  defendant  as  having  been  indebted  to  the  s;ud  company  in  £200  for 
money  found  to  be  due  from  the  defendant  to  the  said  company  on  an  account  slated 
between  the  defendant  and  the  said  company,  and  with  having  promised  to  pay  the 
said  sum  of  £200  to  the  said  banking  company,  and  with  not  having  paid  the  said 
sum  of  £200  or  any  part  thereof.  That,  after  the  plaintiff'  had  so  declared  in  the 
s<iid  former  action,  to  wit,  on  the  20th  day  of  July,  1844,  ho  the  defendant  pleaded  to 
the  first  count  of  the  declaration  in  the  said  former  action,  first,  that  he  the  defendant 
did  not  make  the  note  in  the  said  first  count  of  the  declaration  in  the  said  former 
action  mentioned  ;  and  to  the  second  count  of  the  declaration  in  the  said  former  action, 
first,  that  he  the  defendant  did  not  make  the  note  in  the  second  count  of  the  declara- 
tion in  the  said  former  action  mentioned  ;  and  to  the  third  count  of  the  declaration 
in  the  said  former  action,  first,  that  he  the  defendant  did  not  make  the  note  in  the 
said  third  count  of  the  declaration  in  the  said  former  action  mentioned  ;  concluding 
the  said  three  ple;is  respectively  by  therein  stating  respectively,  that  the  said  defen- 
dant put  himself  thereof  upon  the  country.  That,  to  the  first,  second,  and  third 
counts  of  the  declaration  in  the  said  former  action,  the  defendant  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  pleaded  a  second  plea,  therein  and  thereby  alleging,  that, 
before  the  said  promissory  notes  in  the  said  first,  second,  and  third  counts  of  the 
declaration  in  the  said  former  action  mentioned  respectivel}'  became  iluc  and  payable, 
and  after  the  making  of  the  said  notes  respectively,  and  after  the  making  of  the  [825] 
three  several  indorsements  of  the  said  three  notes  in  the  said  first,  second,  and  third 
counts  of  the  declaration  in  the  said  action  mentioned,  the  defendant  paid  to  the  said 
banking  company,  and  the  said  banking  companj'  accepted  and  receiveil  of  and  from 
the  defendant,  divers  sums  of  money,  amounting  to  a  large  sum,  to  wit,  £100,  in  full 
discharge  of  all  the  defendant's  liabilities  to  the  said  banking  eomijany  to  pay  to  the 
said  banking  company  the  sai<l  notes  respectively,  and  every  part  of  the  amount  of 
them,  or  any  or  either  of  them,  as  the  maker  and  indorser  thereof,  when  they  should 
respectively  become  due,  and  of  the  defendant's  promises  respectively  to  the  said 
company  to  p;vy  the  same,  and  every  part  of  the  amount  thereof ;  and  that,  after  the 
time  of  the  said  payment  and  acceptance,  no  fresh  liability  accrued  to  the  defendant, 
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whereby  the  defendant  became  liable  to  pay  the  said  notes,  or  any  or  either  of  them, 
or  any  part  of  the  amount  of  them,  or  either  of  them.     That,  to  the  said  last  count 
of  the  said  declaration  in  the  said  former  action,  the  said  defendant  then,  to  wit,  on 
the  day  and  year  last  aforesaid,  pleaded,  lirst,  that  he  did  not  promise  in  manner  and 
form  as  the  plaintiff' in  his  said  last  count  of  the  declaration  in  the  said  former  action 
alleged  ;  and  then  concluded  the  said  last-mentioned  plea  by  therein  stating  that  he 
put  himself  upon  the  country.     And  to  the  last  coinit  in  the  declaration  in  the  said 
former  action,  the  defendant  then,  to  wit,  on  the  day  and  year  last  aforesaid,  pleaded 
a  second  plea,  therein  and  thereby  alleging,  that,  after  the  accruing  of  the  said  cause 
of  action  in  the  said  last  count  of  the  declaration  mentioned,  and  before  the  commence- 
ment of  the  said  former  action,  the  defendant  paid  to  the  said  banking  company,  and 
the  said  banking  company  then  accepted  and  received  from  the  defendant,  divers  sums 
of  money,  amounting  to  a  larger  sum,  to  wit,  to  the  amount  of  the  monies  in  the  last 
count  of  the  declaration  in  the  said  former  action  mentioned,  in  full  satisfaction  and 
discharge  of  the  said  cause  of  action  in  [826]  the  last  count  of  the  declaration  in  the 
said  former  action  mentioned,  and  also  of  all  damages  sustained  by  the  said  banking 
company  by  reason  thereof.     And  the  plaintiff  afterwaids,  to  wit,  on  the  2-tth  day  of 
July,  1844,  joined  issue  on  the  said  four  pleas  whereof  the  defendant  had  so  put  himself 
upon  the  country  as  aforesaid  ;  and  to  the  said  second  plea  pleaded  by  the  defendant 
to  the  tir.st,  second,  and  third  counts  of  the  declaration  in  the  said  former  action,  the 
plaintiff  then,  to  wit,  on  the  day  and  year  last  aforesaid,  replied,  stating  in  his  said 
replication  thereto,  that  the  defendant  did  not  pay  to  the  said  banking  company,  nor 
did  the  said  banking  company  accept  or  receive  of  or  from  the  defendant,  the  said 
monies  in  that  last-mentioned  plea  mentioned,  in  such  discharge  as  therein  mentioned, 
in  manner  and  form  as  the  defendant  had  in  that  behalf  alleged,  concluding  the  said 
replication  by  therein  stating  that  the  plaintiff  prayed  that  the  same  might  be  inquired 
of  by  the  country.     That  the  plaintiff  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
joined  issue  on  the  said   first  plea  to  the  last  count  of  the  declaration  in  the  said 
foi'mei'  action.     That  the  plaintiff  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
replied  to  the  said  second  plea  to  the  said  last  count  of  the  declaration  in  the  said 
former  action,  stating  in  his  said  replication  thereto  that  the  defendant  did  not  pay 
to  the  said  banking  company,  nor  did  they  accept  or  receive  from  the  defendant,  the 
said  monies  in  that  last-mentioned  plea  mentioned,  in  such  satisfaction  or  (iischarge 
as  therein  alleged  ;  concluding  the  last^mentioned  replication  by  stating  that  he  (the 
plaintiff)  prayed  that  the  same  might  be  inquired  of  by  the  conntiy.     That  the  defen- 
dant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  joined  issue  on  the  said 
two    replications    which    the    plaintiff  had    so   prayed    might    be    inquired   of    by 
the  country  as  aforesaid.     And  the  defendant  further  says,  that  the  said  issues  so 
joined  as  in  this  plea  aforesaid,  were  so  joined  before  the  making  of  the  [827]  said 
order  by  the  said  Sir  Cresswell  Cresswell,  and  were  issues  mentioned  in  the  declaration 
in  this  cause  as  having  been  joined  in  the  said  former  action  ;  all  which  said  issues 
were,  at  the  time  of  the  making  of  the  said  order,  and  from  thence  until  and  at  the 
time  of  the  making  of  the  said  award,  existing  issues  in  the  said  former  action,  and 
undetermined,  and  matters  in  difference  in  the  said  cause  between  the  now  plaintiff 
and  the  now  defendant ;  and  that,  save  as  in  the  declaration  is  above  alleged,  the  said 
John  Sangster  did  not,  by  the  .said  supposed  award,  arbitrament,  final  end  and  deter- 
mination, award  or  matter  or  thing  whatsoever.     And  the  defendant  says  that  the 
said  supposed  award  was  and  is  void.     Verification. 

Special  demurrer,  assigning  for  causes,  1st,  that  the  plea  is  an  argumentative 
traverse,  either  of  the  averment  in  the  declaration  that  the  said  J.  Sangster  made  his 
award  of  and  concerning  the  premises,  or  of  the  averment  that  there  were  not  any 
other  matters  in  difl'erence  between  the  parties,  except  the  matters  in  difference 
in  the  cause  ;  Sndly,  that  the  plea  attempts  to  raise  an  issue  of  fact  on  matter  of  law  ; 
and,  3rdly,  that,  admitting  the  facts  alleged  in  the  plea  to  be  true,  it  is  not  a  sufficient 
answer  to  the  action.     Joinder  in  demurrer. 

Hugh  Hill,  in  support  of  the  demurrer.  This  plea  is  in  effect  an  argumentative 
and  circuitous  plea  of  nul  agard.  The  facts  stated  in  it  would  be  admissible  in 
evidence  under  that  plea,  and  would  invalidate  the  award  :  Gishorne  v.  Hnrt  (5  M.  & 
W.  50).  Parke,  B.,  there  says,  "The  issue  is,  whether  there  is  a  valid  award  of  and 
concerning  the  matter  referred.  The  plea  of  '  no  award  '  means  '  no  award  according 
to  the  submission,'  as  was  said  by  Bayley,  J.,  in  Fisher  v.  Pimbley  (11  Ea.st,  193).     It 
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means  no  valid  award."  Here  the  declaration  distinctly  avers  that  Sangster  made 
and  [828]  published  his  award  of  and  concerning  the  premises  referred  to  hira.  That 
means  a  complete  award,  including  everything  referred,  though  not  specifically 
noticed  in  the  award.  In  Muiitz\.  Foster  {6  Man.  &  G.  734;  7  Scott,  X.  R.  471), 
a  plea  to  a  declaration  in  case  for  infringement  of  a  patent,  that  the  plaintiff  caused 
to  be  inroUed  in  Chancery,  within  six  calendar  months  after  the  date  of  the  letters- 
patent,  a  certain  instrument  in  writing  in  the  words  and  to  the  effect  following ; 
(setting  it  out  in  h;cc  verba) ;  and  that  the  plaintiff  caused  to  be  inrolled  in  Chancer)', 
within  six  calendar  months  &c.,  no  instrument  in  writing  other  than  and  except  the 
said  instrument  in  writing  thereinbefore  set  forth,  whereby  the  letters-patent  ceased 
and  determined,  and  became  of  no  force  and  effect,  was  held  bad,  on  the  ground  that 
it  amounted  to  an  argumentative  traverse  of  the  inrolment,  alleged  in  the  declaration, 
of  a  specification,  in  compliance  with  the  proviso  in  the  letters-patent.  HicJces  v. 
C'rackndl  (3  M.  &  W   72)  is  also  an  authority  for  the  plaintiff. 

Watson,  contra.  The  plea  is  good.  The  case  differs  from  that  of  Fisher  v.  Pimhley, 
because  there  the  award  was  bad  on  the  face  of  it.  Here  the  reference  is,  "of  and 
concerning  the  said  premises  ; "  that  is,  the  three  promissory  notes.  That  does  not 
shew  that  those  were  the  only  matters  in  difference  in  the  cause.  [Parke,  B.  There 
is  one  matter  in  difference  in  the  cause  which  the  arbitrator  has  not  disposed  of  ;  and 
the  question  is,  whether  that  may  be  taken  advantage  of  under  the  plea  of  no  award, 
or  whether  the  defendant  must  plead  it  specially.]  To  this  declaration  he  must. 
If  the  cause  had  gone  to  trial,  the  plaintiff  would  have  succeeded  on  the  plea  of  no 
award,  by  merely  proving  the  rule  of  reference  and  the  award.  [Parke,  B.  Xo 
doubt,  as  we  held  in  Gishorne  v.  Hart,  that  would  be  a  prima  facie  case,  but  it  may  be 
[829]  answered.]  An  error  of  this  nature  in  an  award  has  always  been  pleaded 
specially.  Thus,  in  MilcheU  v.  Slareletj  (16  East,  58),  to  debt  on  bond  conditioned  to 
perform  an  award  under  a  reference  of  all  matters  in  difference  between  the  parties, 
a  plea  shewing  that  there  was  a  matter  in  difi'erence  on  which  the  arbitrator  had  not 
awarded,  was  held  good.  [Alderson,  B.  There  was  a  prima  facie  case  by  the  bond, 
which  the  defendant  was  to  answer  by  shewing  an  award  which  was  invalid.  Parke,  B. 
The  objection  there  came  from  the  party  who  stated  the  award.  That  case  is  certainly 
no  authority  for  you.]  The  facts  were  pleaded  specially  in  Gkhorne  v.  Harf,  and  also 
in  Diifkicurlh  v.  Harrison  (4  M.  &  W.  432).  [Alderson,  B.  There  was  no  demurrer 
on  that  ground  in  either  of  those  cases.]  The  defendant  here  confesses  an  award  in 
fact,  and  avoids  it  by  shewing  that  the  arbitrator  has  omitted  to  award  on  a  matter 
in  difference.  It  would  be  very  inconvenient  that  such  a  defence  should  not  be 
pleaded,  for  then  the  objection  is  for  the  first  time  sprung  upon  the  plaintiff  at  the 
trial  without  notice,  although  he  has  an  award  perfectly  good  on  the  face  of  it.  All 
that  was  decided  in  Fisher  v.  Pi/nhley  was,  that  a  plea  of  no  award  meant  no  valid 
award  on  the  face  of  it :  and  Ilickes  v.  Crackncll  and  Munis  v.  FoMer  go  to  the  same 
extent  onlj'. 

But,  secondly,  this  declaration  is  bad,  for  it  does  not  shew  a  sufficient  award. 
The  arbitrator  has  not  disposed  of  the  several  issues  in  the  cause.  [Alderson,  B.  If 
there  were  no  issues  except  upon  the  counts  on  the  promissory  notes,  all  are  disposed 
of.  Having  nothing  but  the  declaration,  are  we  not,  on  general  demurrer,  to  infer 
that  there  were  no  other  issues?]  The  plaintiff' ought  to  shew  what  were  the  issues, 
iti  order  to  shew  that  they  are  all  disposed  of.  [Parke,  B.  It  is  not  necessary  to 
dispose  of  each  issue  specifically,  if  the  arbitrator  uses  words  which  shew  that  all  [830] 
arc  disposed  of ;  as  a  "  general  verdict "  for  the  plaintift"  means  a  verdict  on  all  the  issues. 

Hill  was  not  called  upon  to  reply. 

Paukk,  B.  There  can  be  no  doubt  that  the  declaration  is  good  on  general 
demurrer.  Then  the  plea  is  bad,  as  being  an  argumentative  denial  of  the  award. 
The  award  is  alleged  to  have  been  made  of  and  concerning  the  premises  referred,  that 
is,  the  cause,  which  means  the  issues  in  the  cause.  It  being  alleged  th;it  there  were 
no  matters  in  difference  between  the  parties  except  those  in  the  cause,  then,  in  order 
to  make  the  award  good  and  valid,  it  must  be  made  on  all  the  matters  in  difference, 
that  is,  on  all  the  issues  in  the  cause.  Therefore,  a  plea,  that  there  was  no  award, 
that  is,  no  valid  award,  suttlcientlv  rai.ses  this  objection.  To  make  this  plea  good, 
it  ought,  at  all  events,  to  have  concluded  with  a  traverse,  and  so  that  there  was  no 
award  of  and  concerning  the  premises.  The  case  is  substantially  decided  bv  Gkhome 
V.  Hart. 
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Alderson,  B.,  Kolfe,  B.,  and  Platt,  B.  concurred. 
Judgment  for  the  plaintiflF. 

[831]  Steele  r.  Harmer,  Benham,  and  Laxton.  Dec.  5,  1845. — Assumpsit  on 
a  bill  of  exchange,  drawn  by  W.  on,  and  accepted  by,  the  defendants,  payable  to 
the  order  of  W.  six  months  after  date,  and  indorsed  by  W.  to  the  plaintiff. — One 
of  the  defendants  (H.)  let  judgment  go  by  default :  the  other  defendants  pleaded, 
that,  after  they  accepted  the  bill,  and  before  it  became  due,  and  before  it  was 
indorsed  to  the  plaintiff  as  in  the  declaration  mentioned,  W.  waived  the  accept- 
ance of  the  bill,  and  exonerated  and  discharged  the  defendants  from  the  same, 
and  from  the  payment  of  the  bill ;  and  that  no  person  ever  gave  or  received  any 
consideration  for  the  said  indorsement.  Another  plea  differed  from  the  above 
only  in  stating,  as  the  concluding  averment,  that  the  bill  was  indorsed  to  the 
plaintiff  after  it  became  due :  Held,  on  special  demurrer,  that  these  pleas  were 
iaad,  for  not  shewing  that  W.  was  the  holder  of  the  bill  at  the  time  of  the  alleged 
waiver  by  him. — Another  plea  stated,  that,  after  the  making  and  accepting  of  the 
bill,  and  before  it  became  due,  it  was  delivered,  so  accepted  by  the  defendants,  to 
W. ;  and  that,  while  W.  was  the  holder  and  payee,  and  before  it  became  due,  W. 
indorsed  it  to  the  defendant  H.,  and  delivered  it  so  indorsed  to  H.,  with  the 
intention  of  divesting  himself,  and  whereby  he  did  divest  himself,  of  all  right, 
title,  and  interest  in  and  to  the  bill,  and  of  the  right  of  suing  thereon,  and  of 
indorsing  the  same  again  ;  that  the  bill  was  so  indorsed  to  H.  for  a  valuable  con- 
sideration ;  that  H.  continued  to  be  the  holder  of  the  bill  from  the  time  of  the 
said  indorsement  thereof  to  him  by  W.,  until  it  was  delivered  by  H.  to  the 
plaintiff;  that  the  indorsement  in  the  declaration  mentioned  consists  merely  of 
the  last-mentioned  delivery  by  H.  to  the  plaintiff  of  the  bill,  so  indorsed  by  W., 
and  that  it  never  was  indorsed  by  W.  otherwise  than  in  this  plea  mentioned  ; 
and  that,  when  it  was  so  delivered  by  H.  to  the  plaintiff,  he  had  notice  and  know- 
ledge of  all  the  matters  in  this  plea  mentioned.  There  were  other  pleas,  which 
differed  from  the  above  only  in  stating  (instead  of  the  allegation  of  notice)  that 
there  was  no  consideration  for  the  delivery  of  the  bill  to  the  plaintiff,  and  that 
it  was  delivered  to  him  after  it  became  due  :  Held,  on  special  demurrer,  that 
these  pleas  were  bad,  as  amounting  to  an  argumentative  traverse  of  the  indorse- 
ment to  the  plaintiff. — The  directors  of  a  company  incorporated  by  act  of  Parliament 
for  making  a  cemetery,  being  empowered  thereby  to  make  contracts  and  bai'gains 
touching  the  undertaking,  and  to  do  and  transact  all  other  matters  which  shall 
be  requisite  to  be  done  and  transacted  for  the  direction  and  management  of  the 
affairs  of  the  company,  are  not  thereby  authorised  to  raise  money  for  the  purposes 
of  the  undertaking,  by  accepting  or  indorsing  bills  of  exchange. 

[S.  C.  15  L.  J.  Ex.  217.     See  p.  136,  ante.] 

Assumpsit  on  a  bill  of  exchange,  dated  3rd  of  December,  1839,  drawn  by  William 
Wood  upon  and  accepted  by  the  defendants,  for  payment  to  the  oi'der  of  the  said 
William  Wood,  six  months  after  date,  of  £400,  value  received  in  final  settlement  of 
accounts  to  that  date ;  and  indorsed  by  William  Wood  to  the  plaintiff'.  There  was 
also  a  count  on  an  account  stated. 

The  defendants  Benham  and  Laxton  (the  defendant  Harmer  having  let  judgment 
go  by  default)  pleaded  to  the  first  count,  among  other  things,  as  follows  : — 

Fourth  plea :  That,  after  the  defendants  had  accepted  the  said  bill,  and  before  it 
became  due,  and  before  it  was  so  indorsed  to  the  plaintiff  as  in  the  declaration  men- 
tioned, to  wit,  on  the  day  and  year  in  the  declaration  mentioned  as  the  day  and  year 
when  the  said  bill  was  ac-[832]-cepted  by  the  defendants,  the  said  William  Wood 
waived  the  said  acceptance  of  the  said  bill,  and  exonerated  and  discharged  the  defen- 
dants from  the  same,  and  from  the  payment  of  the  .said  bill ;  and  that  no  person  ever 
gave  or  received  any  consideration  for  the  said  indorsement. 

Fifth  plea :  Same  as  the  fouith,  but  alleging  that  the  bill  was  indorsed  to  the 
plaintiff'  after  it  became  due. 

Seventh  plea  :  That,  at  the  said  respective  times  when  the  said  bill  was  respectively 
made  and  directed  to,  and  accepted  by,  the  defendants,  the  defendants  were  the 
directors  of  the  Gravcsend  and  Milton  Cemetery  Company,  being  the  company  men- 
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tioned  in  the  act  of  Parliament  made  and  passed  in  the  tirst  year  of  the  reign  of  her 
Majesty  Queen  Victoria,  which  is  intitled  "  An  Act  for  establishing  a  general  Cemetery 
in  the  parish  of  Gravesend,  in  the  county  of  Kent ; "  that,  at  the  said  time  when  the 
said  bill  was  directed  to  the  defendants,  it  was  directed  to  them  as  and  by  the  style 
of  the  directors  of  the  said  company  ;  and  that,  at  the  said  time  when  the  said  bill 
was  accepted  by  the  defendants,  it  was  accepted  by  them  by  the  style  of  the  directors 
of  the  said  company  ;  and  that,  at  the  said  time  when  the  said  bill  was  accepted  by 
the  defendants,  it  was  accepted  by  them  as  such  directors  of  the  said  company,  pur- 
suant to  the  said  act,  on  behalf  of  the  said  company,  and  for  and  on  account  of  a  debt 
then  due  and  pa}'able  from  the  said  company  to  the  said  William  Wood  ;  which  debt, 
after  the  passing  of  the  said  act,  and  before  the  making  and  accepting  of  the  said  bill, 
to  wit,  on  the  1st  day  of  January,  1839,  had  been  contracted  by  the  said  company 
with  the  said  William  Wood,  under  and  by  virtue  of  the  powers  of  the  said  act ;  of 
all  which  premises  the  said  William  Wood  always  had  notice,  and  of  all  which  premises 
in  this  plea  mentioned  the  plaintitt",  before  and  at  the  said  time  of  the  said  indorse- 
ment of  the  said  bill  to  the  plaintitl'  by  the  said  William  Wood,  had  notice  and 
knowledge.     Veritic;ition. 

[833]  The  eighth  and  ninth  pleas  were  similar  to  the  seventh,  except  that,  instead 
of  alleging  notice  to  the  plaintiff,  the  former  alleged  that  no  person  gave  or  received 
an}-  consideration  for  the  indorsement  by  Wood  ;  and  the  latter,  that  the  bill  was 
indorsed  by  Wood  to  the  plaintiff  after  it  became  due. 

Tenth  plea  :  That,  after  the  making  and  accepting  of  the  said  bill,  and  before  the 
said  bill  became  due,  to  wit,  on  the  day  and  year  in  the  said  first  count  mentioned  as 
the  day  and  year  when  the  said  bill  was  accepted,  the  same  was  delivered,  so  accepted 
by  the  defendants,  to  the  said  William  Wood ;  and  the  defendants  say,  that,  after  the 
said  bill  was  so  accepted  and  so  delivered  as  aforesaid,  and  while  the  said  William 
Wood  was  the  holder  and  payee  thereof,  and  before  the  said  bill  became  due,  to  wit, 
on  the  day  and  year  last  aforesaid,  the  said  William  Wood  indoised  the  said  bill  to 
the  defendant  James  Harmer,  and  then  delivered  the  said  bill  so  indorsed  to  the  said 
James  Harmer,  with  the  intention  of  divesting  himself  the  said  William  Wood,  and 
whereby  the  said  William  Wood  did  divest  himself  the  said  William  Wood,  of  all 
right,  title,  and  interest  of,  in,  and  to  the  said  bill,  and  of  the  right  of  suing  thereon 
when  the  same  should  Ijecome  due,  and  of  indorsing  the  same  again.  And  the  defen- 
dants further  say,  that,  when  the  said  bill  was  so  indorsed  to  the  said  James  Harmer, 
it  was  indorsed  for  a  good  and  valuable  consideration  then  therefore  paid  by  the  .said 
James  Harmer  to  the  said  William  Wood  in  that  behalf,  to  wit,  the  sum  of  £3S0. 
And  the  defendants  say,  that  the  said  James  Harmer  continued  to  be  and  was  the 
holder  and  possessor  of  and  the  person  entitled  to  the  said  bill,  always  from  the  time 
of  the  said  indorsement  thereof  by  the  said  William  Wood  until  the  same  bill  was 
afterwards,  to  wit,  on  the  1st  day  of  January,  1845,  delivered  by  the  said  James 
Harmer  to  the  plaintiff'.  And  the  defendants  say,  that  the  indorsement  in  the  declara- 
tion mentioned  consists  merely  [834]  of  the  last-mentioned  delivery  by  the  said  James 
Harmer  to  the  plaintiff  of  the  said  bill  so  indorsed  by  the  said  William  Wood,  and 
that  the  said  bill  was  never  indorsed  by  the  said  William  Wood  otherwise  than  as  in 
this  plea  mentioned  :  and  that,  before  and  at  the  said  time  when  the  said  bill  was  so 
delivered  to  the  plaiiititr  by  the  said  James  Harmer,  the  plaintiff  had  notice  and 
knowledge  of  all  the  facts,  matters,  and  things  in  this  plea  mentioned.     Verification. 

The  eleventh  plea  dili'ered  from  the  tenth  only  in  stating  (instead  of  the  allegation 
of  notice)  that  no  person  ever  gave  or  received  any  consideration  for  the  said  delivery 
of  the  bill  to  the  plaintiff  so  indorsed  as  aforesaid. 

The  twelfth  plea  was  also  similar  to  the  tenth,  except  that  it  alleged  that  the  bill 
was  delivered  so  indorsed  by  Harmer  to  the  plaintiff  after  it  had  become  due  and 
payable,  to  wit,  on  &c. 

The  plaintiff  demurred  specially  to  all  the  above. pleas.  The  causes  of  demurrer 
stated  as  to  the  fourth  and  fifth  pleas  were  (in  subst;ince),  that  it  was  not  alleged  in 
them,  that  Wood,  at  the  time  he  waived  the  acceptance  of  the  bill,  and  exonerated 
and  discharged  the  defendants  from  the  payment  thereof,  as  in  those  pleas  mentioned, 
was  the  holder  of  the  bill,  or  was  otherwise  so  situated  as  to  make  such  waiver,  &c. 
of  any  force  or  effect ;  it  being  perfectly  consistent  with  the  pleas,  that,  at  the  lime 
of  such  waiver,  &c.,  Wood  had  parted  with  the  posses.sion  of  and  all  control  over  the 
bill,  by  indorsing,  delivering,  or  assigning  it  to  some  person  other  than  the  plaiirtiff,  or 

Ex.  Div.  IX.— 23* 
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Otherwise,  That  it  was  not  specitically  stated  in  the  pleas  how  or  in  what  way  Wood 
waived  the  acceptance,  &c. ;  and  if  it  was  meant  that  such  waiver,  &c.  was  effected 
by  some  contract  or  agreement,  then,  inasmuch  as  the  bill  was,  upon  the  face  of  the 
first  count,  an  inland  bill  of  exchange,  the  acceptance  whereof  was  required  to  be  in 
writing,  such  contract  or  agreement,  in  order  to  have  effected  such  waiver,  [835]  &c., 
ought  to  and  necessarily  must  have  been  a  contract  or  agreement  in  writing,  and 
should  have  been  alleged  in  the  pleas  to  be  such. 

The  causes  of  demurrer  as  to  the  seventh,  eighth,  and  ninth  pleas,  were,  that  the 
defendants  had  not,  either  as  directors  of  the  company  mentioned  in  those  pleas,  or 
in  the  capacity  of  directors  thereof,  any  I'ight,  title,  or  authority,  under  the  statute 
therein  mentioned,  to  accept  the  said  bill  for  the  purposes  and  in  the  manner  in  the 
pleas  mentioned  ;  and  that  the  said  pleas  professed  to  be  pleas  in  confession  and 
avoidance,  but  in  fact  amounted  to  and  were  pleas  in  denial  of  the  acceptance  of  the 
bill,  and  should  therefore  have  concluded  to  the  country,  and  not  with  a  verification,  &c. 

The  causes  of  demun-er  as  to  the  tenth,  eleventh,  and  twelvth  pleas,  were,  that  the 
allegation  in  those  pleas,  that  Wood  indorsed  and  delivered  the  bill  to  the  defendant 
Harmer,  with  the  intention  of  divesting  himself,  and  whereby  he  divested  himself, 
of  all  right,  title,  and  interest  of,  in,  and  to  the  bill,  &c.,  is  mere  surplusage,  immaterial, 
and  insensible,  and  is  a  mere  inference  of  law,  viz.  that  which  arises  from  the  fact 
of  an  indorsement  in  blank.  That  these  pleas  furnished  no  answer  to  the  declaration, 
inasmuch  as  it  was  not  alleged  in  them  that  the  bill  was  accepted  by  the  defendants 
without  consideration,  or  that  Wood  was  the  drawer,  payee,  and  holder  thereof  without 
consideration ;  and,  even  assuming  that  the  defendant  Harmer  could  not  have  sued 
the  acceptors  on  the  bill  as  the  indorsee  of  Wood,  yet  the  mere  fact  of  the  bill  having 
passed  through  the  hands  of  the  defendant  Harmer  for  a  good  consideration  is  whollj' 
immaterial,  and  is  in  no  way  a  discharge  of  the  liability  of  the  defendants  to  be  sued 
thereon  by  the  plaintiff  as  the  indorsee  of  Wood,  or  to  paying  him  (the  plaintiff)  the 
full  amount  of  the  bill ;  and  that  the  pleas  profess  to  bo  pleas  in  confession  and 
avoidance,  but  in  fact  amount  to  and  are  pleas  in  denial  of  the  [836]  indorsement 
of  the  bill  in  the  first  count  mentioned,  and  should  theiefore  have  concluded  to  the 
country,  and  not  with  a  verification,  &e. 

Joinder  in  demurrer. 

Martin  argued  in  support  of  the  demurrers  (Dec.  2).  Three  points  arise  in  this 
case : — First,  with  respect  to  the  fouith  and  fifth  pleas,  they  are  manifestly  bad,  for 
want  of  an  avei'ment,  that,  at  the  time  of  the  alleged  waiver  of  the  defendants' 
liability  by  Wood,  the  payee,  he  was  the  holder  of  the  bill.  Besides,  it  is  impossible 
to  understand  what  is  a  "  waiver,  exoneration,  and  discharge  "  of  the  acceptance  of 
a  bill  of  exchange.  [Parke,  B.  It  is  quite  consistent  with  the  pleas,  that  Wood  may 
have  indorsed  the  bill  in  blank,  and  that  it  may  have  passed  through  twenty  hands 
before  it  got  to  the  plaintiff',  and  that  the  alleged  waiver  was  during  that  time.  To 
make  it  good  for  anything,  he  must  be  the  holder  of  the  bill  at  the  time.] 

Secondly,  the  seventh,  eighth,  and  ninth  pleas  are  bad  in  substance.  They  are 
founded  upon  the  supposition,  that  the  defendants,  as  directors  of  the  Gravesend 
Cemetery  Company,  w-ere  empowered  by  the  act  of  Parliament  by  which  it  was  incor- 
porated (I  &  2  Vict.  c.  XXXV.)  to  accept  bills  for  the  payment  of  debts  incurred  by 
the  company.  That  question  depends  upon  the  46th  and  47th  sections  of  the  act. 
The  46th  defines  the  duties  and  powers  of  the  directors,  and  empowers  them  "  to  do 
all  acts  whatever  which  the  said  company  are  hy  this  act  authoi'ized  to  do  (except 
as  hereinafter  mentioned)  for  the  management  and  direction  of  the  affairs  of  the  said 
company  ;  and  for  that  purpose  "  to  purchase  lands,  &c.  for  the  purposes  of  the  act, 
to  appoint  and  displace  officers,  &c.,  and  "  to  make  contracts  and  bargains  touching 
the  said  undertaking,  and  to  regulate  the  mode  of  interment  in  the  said  cemetery, 
and  the  disposition  of  catacombs,  vaults,  and  graves,  and  of  the  sums  to  be  paid  for 
the  purchase  of  the  exclusive  right  of  interment  therein,  or  for  the  right  or  privilege 
of  making  [837]  or  erecting  vaults  and  graves,  and  of  being  interred  therein,  and  of 
the  sums  to  be  paid  for  single  interments,  and  for  the  privilege  of  placing  monuments 
or  tablets  in  the  said  chapel  or  chapels,  or  in  any  other  part  of  the  said  cemetery,  and 
to  do  and  transact  all  other  matters  and  things  which  shall  be  requisite  to  be  done 
and  transacted  for  the  direction  and  management  of  the  affairs  of  the  said  company 
and  the  said  directors."  Then  sect.  47  enacts,  that  none  of  the  directors  shall,  by- 
reason  or  on  account  of  his  being  party  to,  or  making,  signing,  or  executing,  in  his 


UM.  &W.  838.  STEELE    V.   HARMER  715 

capacity  of  director,  any  contract  or  other  instrument  for  and  on  behalf  of  the  company, 
or  otherwise  lawfully  executing  any  of  the  powers  and  authorities  given  to  the  directors 
hy  that  act,  be  liable  to  be  sued,  prosecuted,  or  impleaded,  either  collectively  or 
individually,  &c.  ;  but  in  every  such  case,  any  person  making  any  claim  or  demand 
upon  the  company,  or  upon  an^^  directors  thereof,  by  virtue  of  any  such  contract  or 
instrument,  or  other  lawful  act,  may  sue  the  company  in  like  manner  as  if  such  contract, 
instiument,  or  other  act  had  been  entered  into  and  executed  and  done  under  the 
common  seal  of  the  company.  Now  it  is  clear  from  these  sections  taken  together, 
that  it  is  only  where  the  contract  or  instrument  received  would  have  been  valid,  if 
made  or  executed  by  the  company  under  its  common  seal,  that  the  directors  can 
discharge  themselves  from  individual  liability  under  sect.  47.  And  there  is  nothing 
in  the  act  enabling  the  companj-  to  raise  money  by  accepting  bills,  although  they  may, 
by  sect.  34,  raise  mone\'  on  the  credit  of  the  undertaking  by  mortgage ;  nor  is  it 
incidental  to  the  constitution  or  necessary  to  the  existence  of  such  a  company,  that 
it  should  have  power  to  bind  the  members  by  drawing  or  accepting  bills  :  it  is  not 
so  alleged,  and  the  Court  will  not  presume  it:  Dickinson  v.  Valpi/  (10  B.  &  C.  128). 
The  words  "  contracts  and  bargains  touching  the  said  un-[838]-dertaking,"  in  sect.  46, 
may  be  relied  upon  b}'  the  defendants  ;  but  they  cannot  mean  contracts  by  the  accept- 
ance of  bills,  but  contracts  for  the  erection  of  buildings,  the  employment  of  woikmen, 
and  other  matters  necessary  to  the  carrying  of  the  undertaking  into  etiect.  [Alderson,  B. 
The  limited  power  of  the  directors,  by  sect.  46,  is,  "to  do  all  acts  whatever  which  the 
said  company  are  by  this  act  authorized  to  do  for  the  management  and  directioti  of  the 
aflairs  of  the  company,"  and  for  that  purpose  to  do  the  other  acts  afterwards  specified.] 
But,  further,  the  acceptance  of  a  bill  of  exchange  by  such  a  corporation,  within  the 
distance  of  sixty-five  miles  from  London,  would  be  invalid,  as  being  a  violation  of  the 
privileges  of  the  Bank  of  England,  under  the  53  Geo.  3,  c.  155,  and  3  &  4  Will.  4, 
c.  98:  Broughton  v.  Manrheder  Water-works  Company  (3  B.  &  Aid.  1).  The  directors, 
when  they  seek  to  cast  off  a  liability  which  prima  facie  is  upon  themselves,  must  shew 
that  it  is  such  a  bill  as  would  bind  the  corporate  body  in  all  respects.  And  in  Slark 
v.  ?'/(«  Highijafc  Archway  Company  (5  Taunt.  792),  the  Court  of  Common  Pleas  seemed 
to  think,  that,  unless  express  authority  was  given  by  the  act  establishing  the  company 
to  make  bills  or  notes  eo  nomine,  a  corporation  could  not  bind  itself  except  by  deed. 

Lastly,  the  tenth  and  following  pleas  are  also  bad  in  substance.  The  question 
raised  by  them  is,  what  is  the  effect  of  the  indorsement  to  and  discounting  of  a  bill 
by  one  of  the  acceptors.  That  is  an  important  point,  on  which  there  is  no  direct 
authority.  It  must  therefore  be  considered  what  is  the  nature  of  the  contract  entered 
into  by  a  bill  of  exchange,  and  what  by  law  operates  to  extinguish  the  liability  upon 
it.  Now  the  contract  of  the  acceptor  is  to  pay  the  bill,  when  due,  to  any  holder  by 
a.  general  indorsement,  provided  no  previous  holder  has  released  his  liability.  No 
doubt,  .so  long  as  the  defendant  Harmer  held  this  bill,  [839]  no  action  could  be  main- 
tained upon  it  against  the  acceptors,  because  the  plaintilt'  and  defendant  must  be 
dillerent  persons  ;  but  it  does  not  therefore  follow  that  the  negotiable  character  of  the 
bill  is  thereby  annihilated,  and  cannot  be  revived  in  the  hands  of  another  person. 
Uichard.s  v.  UirhartU  (2  B.  &  Adol.  447)  was  a  stronger  case  than  the  present.  There 
a  married  woman,  being  an  administratrix,  leceived  money  in  that  character,  and  lent 
it  to  her  husband,  and  took  in  return  for  it  the  joint  and  several  promissory  note  of 
her  husband  and  two  other  persons,  payable  to  her  vriih  interest ;  and  it  was  held, 
that,  after  the  husband's  death,  the  wife  might  sue  upon  it  against  either  of  the  other 
makers.  [Parke,  B.  We  had  this  question  before  this  Court  .some  years  ago  and 
held  that  the  only  difficulty  was  the  technical  one,  which  arose  from  the  circumstance 
of  the  same  party  being  plaintiti'and  defendant ;  but  that,  as  soon  as  that  was  removed 
by  the  indorsement  of  the  bill  to  another  person,  no  objection  remained  {Morley  v. 
Culvervell,  7  M.  &  W.  174).]  The  acceptor  cannot  buy  the  bill  and  become  the  holder 
in  a  different  right,  and  thereby  extinguish  the  liability  upon  it.  Even  if  the  circum- 
stances amount  to  a  covenant  not  to  sue  Ilarmer  on  the  bill,  that  is  no  bar  to  the 
action  as  to  the  other  parties  liable  as  acceptors. 

These  pleas  are  also  bad,  on  the  ground  that  they  amount  to  an  argumentative 
traverse  of  the  indorsement  to  the  plaintitl':  Marston  v.  Allen  (8  M.  &  W.  494). 

Jervis,  contri,.  First,  as  to  the  sufhciency  of  the  fourth  and  tifth  pleas.  Taking 
the  declaration  and  the  pleas  together,  it  is  sufficiently  alleged  that  Wood  was  the 
holder  of  the  bill  at  the  time  of  the  waiver  of  liability  by  him.     The  declaration  states, 
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that  Wood  drew  the  bill  upon  the  defendants,  and  that  they  accepted  it  payable  to 
his  order,  [840]  and  that  he  indorsed  it  to  the  plaintiff.  Then  the  pleas  allege,  that, 
after  the  acceptance  and  before  it  was  so  indorsed  to  the  plaintiff',  Wood  waived  the 
acceptance,  &c.  Therefore  the  alleged  waiver  was  before  any  person  had  acquired  a 
title  by  transfer  from  the  payee.  [Parke,  B.  The  allegation  in  the  declaration  might 
be  proved  by  Wood's  indorsing  in  blank,  and  the  bill's  passing  through  ten  different 
hands  :  the  indorsement  to  the  plaintiff' is  not  complete  until  it  is  in  his  hands.  Wood 
may  have  parted  with  the  bill  long  before.]  He  indorses  as  soon  as  he  puts  his  name 
on  the  back  of  it.  [Parke,  B.  But  the  plea  does  not  say  that  the  waiver  by  him  was 
before  he  put  his  name  on  the  back,  but  before  the  indorsement  to  the  plaintiff",  i.e. 
before  the  plaintiff'  had  a  title  by  indorsement.  It  is  quite  clear  this  is  a  good  objection 
to  the  pleas.] 

Secondly,  as  to  the  construction  of  the  .statute.  It  authorizes  the  company,  by 
ss.  6-S,  to  make  a  cemetery,  and  build  chapels  and  other  works  therein.  Then  the 
46th  section,  for  these  purposes,  gives  the  directors  certain  specific  powers,  which  are 
followed  by  a  general  authority  to  make  "  contracts  and  bargains  touching  the  said 
undertaking."  Now  it  is  admitted  that  the  debt  in  respect  of  which  this  bill  was 
given  was  a  "  contract  or  bargain  "  within  the  act.  Then,  suppose  it  had  contained  a 
stipulation  for  payment  at  a  specified  future  day,  would  it  not  have  been  good  1  Now 
a  bill  of  exchange  is  only  a  contract  of  that  description.  And  here  it  is  clear  that  the 
word  "contract"  means  something  beyond  an  ordinar}'  simple  contract  relating  to  the 
construction  of  the  works,  for  sect.  47  uses  the  words  ''  contract  or  instrument."  Then 
the  pleas  state  that  this  bill  was  accepted  by  the  defendants  as  directors,  pursuant  to 
the  act,  on  behalf  of  the  company,  and  for  and  on  account  of  a  debt  due  from  the 
company  to  Wood,  which  had  been  contracted  by  the  company  under  the  powers  of 
the  act ;  of  all  which  the  plaintiff'  had  notice.  With  respect  to  the  case  of  Dickinson 
V.  Valyy,  it  is  no  doubt  true  that  such  a  company  cannot  [841]  borrow  money  on  bills  ; 
but  that  is  not  the  question  here.  [Parke,  B,  Surely  the  act  never  intended  that 
they  should  negotiate  bills.  The  word  "  instrument,"  in  section  47,  may  apply  to 
something  which  does  not  amount  to  a  contract,  as  a  power  of  attorney  to  enter  upon 
lands.]  There  seems  no  reason  why  so  narrow  a  construction  should  be  put  upon  it ; 
but,  at  all  events,  the  word  "  contract "  will  include  a  contract  by  bill  of  exchange. 
[Parke,  B.  But  then  we  must  look  to  the  whole  purview  of  the  act.  It  is  quite 
foreign  to  the  purposes  of  such  a  company  to  give  bills  of  exchange.  Looking  at  the 
whole  act,  it  seems  quite  clear  that  the  legislature  never  intended  to  give  a  power  to 
negotiate  bills  :  it  is  wholly  unnecessary  to  the  constitution  of  the  company.  Therefore, 
if  the  directors  choose  to  accept  a  bill,  it  is  their  own  afi'air.] 

Lastly,  the  tenth  and  following  pleas  aff'orded  a  good  answer  to  the  action.  They 
amount  to  this,  that,  befoie  breach,  one  of  the  joint  contractors  paid  the  value  of  the 
contract.  In  llichanU  v.  Bichards,  the  remedy  was  only  suspended  ;  the  right  of  action 
continued  in  the  wife,  until  reduced  into  possesion  by  the  husband.  Freaklcy  v.  Fox 
(9  B.  &  C.  130;  4  Man.  &  Ry.  18)  is  an  authority  for  the  defendants.  It  was  there 
held,  that,  where  the  payee  and  holder  of  a  promissory  note  appoints  the  maker  his 
executor,  the  debt  is  thereby  discharged,  and  no  action  can  be  maintained  upon  the 
note,  even  by  a  person  to  whom  the  executor  has  indorsed  it.  In  Wankford  v.  Jl'ankford 
(1  Salk.  299),  and  Chedham  v.  IFard  (1  Bos.  &  P.  630),  there  cited,  the  appointment 
by  the  obligee  of  a  bond  of  the  obligor  as  his  executor,  was  in  like  manner  held  to  be 
a  discharge  or  release  of  the  debt.  [Eolfe,  B.  In  Freakle//  v.  Fox,  the  delit  was  due 
upon  the  note  when  the  maker  obtained  possession  of  it  as  executor.  Parke,  B.  This 
is  a  purchase  of  the  bill  by  Harmer  before  it  is  due.]  Suppose  it  an  accommodation 
bill,  and  that  all  [842]  the  three  co-makers  discounted  it  before  it  became  due,  could 
they  afterwards  have  re-issued  it?  No,  for  it  is  thereby  satisfied  as  to  them.  Then 
the  discounting  by  Harmer  is  the  same  as  by  all  the  three.  The  question  is  not, 
whether  it  is  payment  of  the  bill,  properly  so  called,  but  whether  afterwards  they  can 
re-negotiate  it.  This  is  in  truth  a  discharge  or  waiver  of  the  performance  of  the 
contract  before  breach,  and  is  no  more  than  an  expanded  statement  of  the  defence 
contained  in  the  fourth  and  fifth  special  pleas  of  the  waiver  by  the  payee.  It  is  like 
the  case  of  King  v.  GillcH  (7  M.  &  W.  55),  where  a  plea  to  a  declaration  in  assumpsit, 
founded  on  mutual  promises  to  marry  within  a  reasonable  time,  that  after  the  promise, 
and  before  any  breach  thereof,  the  plaintiff'  absolved,  exonerated,  and  discharged  the 
defendant  from  his  promise,  and  the  performance  thereof,  was  held  good.     [Parke,  B. 
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Your  plea  would  be  bad,  unless  it  admits  that  a  primS,  facie  title  passed  from  Harmer 
to  the  plaintifT.  We  must  therefore  assume  Harmer  to  have  acquired  the  property  in 
the  bill  by  payment  or  purchase,  and  afterwards  transferred  it  to  the  plaintiff  by 
indorsement,  as  a  trustee  for  him.  If  so,  is  there  any  objection  to  that  trustee  suing? 
In  FreaMcy  v.  Fux  (9  B.  &  C.  130),  the  bill  was  paid  as  much  as  it  could  be,  because  it 
was  payable  on  demand,  and  therefore  came  into  the  hands  of  the  defendant  as  executor 
after  it  wiisdue.]  Then  the  twelfth  plea,  at  all  events,  raises  the  same  defence,  because 
it  alleges  that  the  indorsement  by  Harmer  to  the  plaintiff  was  after  the  bill  became  due, 
and  therefore  that  Harmer  held  it  till  after  its  maturity.  It  was  then  satisfied,  and  so 
the  case  is  within  Freaklq/  v.  Fax:  he  cannot  demand  pa3'ment  of  himself,  and  there- 
fore he  pays  it  by  the  mere  fact  of  his  holding  it  until  it  is  due.  He  cannot  then 
elect  whether  that  shall  opeiate  as  payment  or  not. 

Martin,  in  reply,  was  desired  by  the  Court  to  confine  [843]  himself  to  the  question 
on  the  twelfth  plea.  That  plea  really  amounts  to  no  more  than  the  others.  In 
Freaklei/  v.  Fv.r,  the  debtor  was  appointed  the  executor  of  the  creditor  ;  that  is  an  utter 
extinction  of  the  debt,  like  a  release  under  seal,  not  merely  of  the  legal  remedy  for 
the  debt :  Williams  on  Executors,  1035.  But  the  debt  of  the  acceptor  of  a  bill  of 
exchange  is  a  debt  transferable  by  the  delivery  of  the  bill,  until  actual  payment  or 
extinguishment  of  the  debt.  [Parke,  B.  The  difticultj'  is,  how  it  could  have  been 
paid  more  ;  because,  when  it  became  due,  Harmer  was  himself  both  creditor  and  debtor 
for  the  whole  amount.]  The  plea  is  not  founded  on  the  defence  of  payment,  and  the 
Court  will  not  infer  the  fact. 

Parke,  B.  We  have  already  intimated  the  grounds  upon  which  we  consider  that 
all  the  pleas  are  bad  except  the  last  three  :  as  to  those  pleas,  we  will  take  a  few  days 
to  consider. 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  judgment.  This  was  an  action  upon  a  bill  of  exchange 
accepted  by  Harmer  and  the  other  defendants,  and  there  were  several  pleas.  The 
Court  have  alreadj'  given  their  opinion  that  the  fourth,  fifth,  seventh,  eighth,  and 
ninth  pleas  were  bad,  for  the  reasons  which  were  assigned  at  the  time  of  the 
argument ;  but  the  Court  reserved  its  opinion  upon  the  tenth,  eleventh,  and 
twelfth  plciis. 

The  tenth  and  eleventh  pleas  in  substance  state,  that  Wood,  who  was  the  payee  of 
the  bill  accepted  by  Harmer  and  the  other  defendants,  indorsed  over  the  bill  to 
Harmer  :  that  Harmer  paid  a  valuable  consideration  for  it,  and  afterwards  it  was 
indorsed  over  to  the  plaintiff,  without  value  in  the  one  plea,  with  notice  in  the  other. 
Upon  those  ple;is  the  Court  have  already  intimated  a  strong  opinion,  that,  in  point  of 
substance,  they  are  no  answer  to  the  action  ;  but  [844]  it  is  unnecessar}'  to  give  a 
final  and  conclusive  opinion  on  the  point.  There  is  some  doubt  about  the  effect  of  the 
twelfth  plea,  which  states  that  the  bill,  when  due,  was  in  the  hands  of  Harmer,  as 
indorsee  of  Wood,  being  himself  one  of  the  persons  liable  to  pa}'  as  acceptor,  and 
therefore,  it  was  argued,  it  could  not  be  afterwards  transferred.  As  to  that  point,  the 
Court  feel  a  very  considerable  doubt ;  but  it  is  unnecessary  to  give  any  opinion  upon 
it,  because  there  is  one  objection  pointed  out  by  the  special  demurrer,  common  to  all 
the  three  lost  pleas,  which  is,  that  they  are  an  argumentative  traverse  of  the  indorse- 
ment, and  do  not  confess  and  avoid  it.  Now  these  three  pleas  all  of  them  state,  that, 
after  the  making  and  accepting  of  the  bill,  and  before  it  became  due,  the  same  was 
delivered,  so  accepted  by  the  defendants,  to  Wood,  who  was  the  payee  ;  and  that, 
after  the  bill  was  so  accepted  and  delivered  as  aforesaid,  and  while  Wood  was  holder 
and  payee,  then  that  before  the  bill  became  due.  Wood  indorsed  the  bill  to  Harmer. 
It  does  not  say  that  he  indorsed  the  bill  in  blank,  so  that  it  could  be  afterwards 
transferred  to  any  bodv,  but  simply  that  he  indorsed  it  to  Harmer  ;  and  then  the  plea 
goes  on  to  state,  that  he  did  so  with  the  intention  to  divest  himself  of  all  title  to  the 
bill,  and  that  Harmer  afterwards  delivered  the  bill  to  the  plaintill'.  There  is  no 
admission  of  any  title  in  the  plaintitf,  unless  the  bill  was  previously  indorsed  in 
blank  ;  and  therefore  it  is  only  an  admission  that  the  plaintiff  was  owner  of  the  bill 
by  delivery,  and  not  by  indorsement ;  and  consequently,  the  plea,  strictly  construed 
(and  it  must  be  strictly  construed  against  the  defendants),  amounts,  not  to  a  confes- 
sion and  avoidance,  but  to  an  argumentative  denial  of  the  indorsement.  That  objec- 
tion, l)eing  pointed  out  by  the  special  demurrer,  must  prevail ;  and  we  hold,  upon  this 
ground,  that   all  these  pleas  are  bad.     The   pleas  ought  to  have  concluded  with  a 
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traverse  of  the  indorsement,  or  should  have  confessed  and  avoided,  by  stating  that  the 
bill  was  indorsed  to  Harmer  in  blank,  so  that  he  by  simple  delivery  could  transfer  it 
to  the  plaintiff,  [845]  and  so  that  the  plaintiff  might  then  allege  the  bill  to  have  been 
indorsed  by  Wood  to  him.  This  objection  to  the  three  last  pleas  is  fatal,  and  it 
becomes  unnecessary,  therefore,  to  give  any  opinion  whether  the  twelfth  plea  is  in 
substance  good  or  not. 

Judgment  for  the  plaintiff. 

DiETRiCHSEN  V.  GiUBiLEi  Dec.  4,  1845.— Declaration  in  assumpsit  stated,  that  the 
defendant  had  become  and  was  tenant  to  the  plaintiff  of  certain  rooms,  on  the 
terms  that  the  defendant  should  not  allow  any  nails  to  be  driven  into  the  walls, 
and  that  if  any  damage  should  arise  from  so  doing,  he  would  pay  the  costs  of 
repairing  the  same  on  vacating  the  apartments ;  and  that,  in  consideration 
thereof,  the  defendant  promised  the  plaintiff  to  use  the  rooms  in  a  tenantlike 
manner,  and  not  to  allow  any  nails  to  be  driven  into  the  walls,  &c.  &c.  The 
declaration  then  averred,  that  the  defendant  quitted  possession  of  the  rooms,  and 
alleged  as  a  breach,  that  he  did  not  use  the  looms  in  a  tenantlike  manner,  but, 
on  the  contrary  thereof,  pulled  down  bells  and  broke  chimney-pieces  and  stoves, 
and  drove  nails  into  the  walls  ;  and  although  the  costs  of  repairing  the  injuries 
of  the  walls  amounted  to  £150,  he  had  not  paid  that  sum,  or  any  part  thereof,  to 
the  plaintiiT: — Held,  on  general  demurrer,  that  this  declaration  shewed  a 
sufficient  consideration  for  the  defendant's  promise,  by  alleging  that  he  had 
become  tenant  on  the  terms  of  the  special  agreement,  and  that  it  was  not  neces- 
sary to  allege  that  he  became  tenant  to  the  plaintiff  at  his  the  plaintiff's  request. 
Secondly,  that  the  breach  was  sufficient,  although  it  was  not  alleged  that  the 
bells,  stoves,  &c.,  were  the  property  of  the  plaintiff.  Thirdly,  that  there  was  no 
variance  between  the  promise  and  the  breach,  by  reason  of  the  promise  being  that 
the  defendant  should  pay  the  costs  of  the  repairs  generally,  and  the  breach  that 
he  did  not  pay  them  to  the  plaintiff — A  plea  to  this  count  stated,  that,  after 
the  making  of  the  promise,  so  far  as  related  to  the  driving  of  the  nails,  the 
defendant  paid  the  costs  of  repairing  the  injuries  occasioned  thereby  : — Held  bad, 
as  answering  only  a  part  of  the  count. — Another  count  of  the  declaration  was 
framed  upon  a  promise,  that,  in  consideration  of  the  plaintiff  permitting  a  brass 
plate  to  be  fixed  on  the  outer  door  of  the  house,  the  defendant  would  cause  a  new 
outer  door  to  be  made  and  fi.xed  up  in  the  entrance  of  the  house  on  the  expira- 
tion of  the  tenancy.  To  this  count  the  defendant  pleaded,  that  he  was  ready 
and  willing,  and  tendered  and  offered  to  the  plaintiff  to  cause  a  new  door  to  be 
made,  &c.,  which  offer  the  plaintiff  refused  to  accept,  and  prevented  the  defen- 
dant from  causing  it  to  be  made  and  fixed  up,  and  refused  to  allow  him  to  enter 
into  the  house  for  that  purpose  :  and  the  plaintiff  wholly  declined  and  disavowed, 
and  discharged  the  defendant  from  carrying  the  said  agreement  and  promise  into 
effect : — Held  bad  for  duplicity. 

[S.  C.  3  D.  &  L.  292 ;  15  L.  J.  Ex.  73.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  whereas  the  defendant 
had  become  and  was  tenant  to  the  plaintiff  of  certain  rooms,  on  the  terms  that  the 
defendant  .should  not  allow  any  nails  to  be  driven  into  the  walls,  and  that  if  any 
damage  should  arise  from  so  doing,  the  defendant  should  pay  the  costs  of  repairing 
the  same  on  vacating  the  apartments ;  and  that,  in  consideration  thereof,  the  defen- 
dant then  promised  the  plaintiff'  to  use  the  rooms  in  a  tenantlike  manner,  and  not  to 
allow  any  nails  to  be  driven  as  aforesaid  ;  and  that  if  any  damage  should  arise  there- 
from, the  defendant  would  pay  the  costs  of  repairing  [846]  all  injuries  occasioned 
thereby.  The  declaration  then  averred,  that  the  defendant  quitted  possession  of  the 
said  rooms,  and  alleged  as  a  breach,  that  he  did  not  use  the  said  rooms  in  a  tenant-like 
manner,  but  on  the  contrary  thereof,  pulled  down  divers  bells,  and  broke  and 
destroyed  divers  chimney-pieces  and  stoves,  and  drove  nails  into  the  walls ;  and 
although  the  costs  of  repairing  the  injuries  of,  and  thereby  occasioned  to,  the  walls 
amounted  to  a  large  sum  of  money,  to  wit,  £150,  yet  the  defendant  had  not  paid  the 
said  sum  of  £150,  or  any  part  thereof,  to  the  plaintiff. 

The  second  count  stated,  that,  in  consideration  of  the  plaintiff  permitting  a  certain 
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brass  plate  to  be  fixed  to  the  outer  door  of  the  house,  aud  to  remain  there  during 
the  tenancy,  the  defendant  promised  the  phiintift"  to  cause  a  new  outer  door  to  be 
made  and  fixed  up  in  the  entrance  of  the  dwelling-house  at  the  expiration  of  the 
tenancy ;  that  although  the  brass  plate  was  fixed,  and  remained  upon  the  door  during 
the  tenanc_y,  yet  the  defendant  did  not  nor  would  at  any  time  cause  a  new  door  to  be 
made  and  fixed  up  in  the  said  dwelling-house. 

Plea  to  the  first  count:  "  And  for  a  further  plea  in  this  behalf  to  the  said  first 
count,  the  defendant  says,  that,  after  the  making  of  the  promise  in  the  said  first  count 
mentioned,  so  far  as  relates  to  the  driving  of  the  said  nails  in  that  count  mentioned, 
he  the  defendant  paid  the  costs  of  repairing  the  injuries  occasioned  by  the  driving  of 
the  nails,"  >V;c.,  concluding  to  the  country. 

Plea  to  the  second  count :  "  That,  before  the  commencement  of  this  suit,  to  wit, 
on  &c.,  the  defendant  was  ready  and  willing,  and  then  tendered  and  oilered  to  the 
plaintiff,  to  cause  a  new  door  to  be  made  and  fixed  up  in  the  entrance  of  the  said 
messuage  or  dwelling-house,  to  accept  which  said  offer  the  plaintift"  did  then  wholly 
refuse,  and  did  then  wholly  forbid  and  prevent  the  defendant  from  causing  the  said 
door  to  be  so  made  and  fixed  up  as  aforesaid,  and  hath  since  and  doth  still  wholly 
refuse  to  allow  the  defendant  to  enter  into  and  upon  the  said  messuage  [847]  or 
dwelling-house  for  the  purpose  of  causing  the  said  door  to  be  so  made  and  fixed  up  as 
aforesaid.  And  the  plaintift,  to  wit,  on  &c.,  wholly  declined  and  disavowed,  and  dis- 
charged the  defendant  from  the  carrying  the  said  agreement  and  promise  in  the  said 
second  count  mentioned  into  execution,  for  which  reason,  and  no  other,  the  defendant 
did  not,  upon  or  before  the  expiration  of  the  said  tenancy,  nor  hath  he  at  any  time 
since,  hitherto  caused  such  new  door  to  be  made  and  fixed  up  in  the  said  entrance  of 
the  said  messuage  or  dwelling-house,  according  to  the  tenor  aud  effect,  true  intent  and 
meaning,  of  his  promise  in  that  behalf."     Verification. 

Special  demurrer  to  the  plea  to  the  first  count,  assigning  for  cause,  that  it  professes 
to  answer  the  whole  of  the  first  count,  but  in  fact  answers  a  part  only,  namely,  that 
which  relates  to  the  driving  the  nails  into  the  walls. 

Special  demurrer  to  the  plea  to  the  second  count,  assigning  for  cause,  that  the 
plea  is  multifarious  and  double,  in  this,  that  it  first  alleges  that  the  plaintiff  prevented 
the  defendant  from  performing  the  agreement  ;  and  secondly,  that  the  plaintiff  dis- 
charged the  defendant  from  the  performance  of  it. 

Joinder  in  demurrer. 

Buvill,  in  support  of  the  demurrers.  The  third  plea  is  bad  in  form.  It  professes 
to  answer  the  whole  of  the  first  count,  whereas  in  fact  it  is  an  answer  only  to  that 
part  which  relates  to  the  driving  of  the  nails  into  the  wall.  That  is  a  fatal  defect: 
I'ldiuy  V.  Swann  (2  M.  &  W.  72),  Hwjhes  v.  Pool  (6  Man.  &  G.  271  ;  6  Scott,  N.  R. 
959),  Banatt  v.  Galdard  (I  Dowl.  P.  C,  N.  S.,  874). 

The  sixth  plea  is  also  bad,  as  eont^iining  two  distinct  answers  to  the  second  count 
of  the  declaration  :  first,  that  the  defendant  was  ready  and  willing,  and  tendered  and 
ordered  to  plaintift",  to  cause  the  new  door  to  be  made,  which  the  plaintift'  prevented 
him  from  doing;  and  secondly,  [848]  that  the  plaintift'  discharged  the  defendant  from 
the  carrying  of  his  agreement  and  prouiise  into  execution.  The  latter  would  of  itself 
have  been  an  answer :  Kiiuj  v.  Gillull  (7  M.  &  W.  55). 

Ball,  contra.  The  third  plea  is  in  substance  an  answer  to  the  whole  of  the  first 
count;  for  the  residue  of  the  count,  which  is  not  expressly  answered,  relates  to  the 
pulling  down  of  the  bells,  and  destroying  the  chimney-pieces  and  stoves  ;  and  it  is 
not  alleged  that  those  articles  were  the  property  of  the  plaintift'.  The  plaintift'  is  not 
entitled  to  damages  in  respect  of  goods  which  are  not  alleged  to  be  his  pro])erty  : 
J'ritchard  v.  Lang  (9  M.  &  W.  666  ;  1  Dowl.,  N.  S.,  883).  But,  further,  this  destruction 
of  the  property  is  mere  matter  of  aggravation,  and  so  not  traversable.  [Parke,  B. 
The  breach  is,  that  the  defendant  did  not  use  the  premises  in  a  tenan^like  manner, 
but,  on  the  contrary  thereof,  pulled  down  divers  bells,  and  broke  and  destrojxd 
chimney-pieces  and  stoves,  and  drove  nails  into  the  walls.  That  is  quite  a  sufficient 
averment ;  it  docs  not  signify  to  whom  they  belonged.] 

But  the  first  count  of  the  declaration  is  defective  in  substance,  by  reason  of  a 
variance  between  the  promise  and  the  breach.  The  promise  is,  generally,  that  the 
defendant  will  pay  the  costs  of  the  repairs ;  whereas  the  breach  is,  that  he  did  not 
pay  tlie  costs  of  the  repairs  to  the  plaintiflT.  It  is  consistent  with  the  promise, 
as   alleged,   that   the   defendant   may   have  been    bound    to    pay   the   costs   of    the 
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repairs  directly  to  the  persons  who  did  the  work.  The  breach  ought  to  be  assigned 
in  the  words  of  the  contract,  or  in  words  which  are  co-extensive  with  it  in  import 
and  effect :  1  Chitty  on  Pleading,  341  (7th  edit.).  Furthei',  there  is  no  direct  allegation 
that  the  walls  have  been  repaired  at  all.  Again,  the  declaration  is  defective,  in  not 
averring  that  the  defendant  became  tenant  at  the  request  of  the  plaintiff.  Many 
cases  exist  where  a  man  [849]  may  be  tenant,  without  being  liable  as  stated  in  this 
declaration.  It  may  be  that  the  plaintiff  was  assignee  of  the  reversion,  and  that  no 
new  contract  of  tenancy  had  been  created  between  him  and  the  defendant.  On  this 
point  he  referred  to  Chownes  v.  Brnmi  (14  Law  J.,  N.  S.,  Exeh.,  216). 

Lastly,  the  sixth  plea  is  a  good  answer  to  the  second  coinit.  It  is  framed 
according  to  the  precedent  in  Chitty's  Pleading,  vol.  3,  p.  198  (7th  edit.). 

Bovill,  in  reply.  The  declaration  is  good.  It  shows  a  good  consideration  for  the 
defendant's  promise,  by  alleging  that  he  had  become  and  was  tenant  on  the  terms  of 
the  special  agi'eement,  and  it  was  unnecessary  to  state  that  he  became  tenant  at  the 
plaintifl's  request.  [Parke,  B.  Would  the  averment,  that  the  defendant  had  become 
and  was  tenant,  be  supported  by  proof  that  the  plaintiff  was  assignee  of  the  reversion  ? 
Can  the  assignee  of  any  reversion  on  a  parol  lease  take  advantage  of  the  agreement, 
and  bring  an  action  of  assumpsit  against  the  tenant?]  There  the  party  does  not 
become  tenant,  unless  a  new  tenancy  be  created  between  the  parties ;  but  here  the 
declaration  states  that  the  defendant  had  become  and  was  tenant  on  the  terras  of  the 
agreement,  and  he  is,  therefore,  bound  to  perform  them  :  RkhmUon  v.  Gifford  (1  Ad. 
&  Ell.  52).  [Parke,  B.,  referred  to  Brown  v.  Crump  (1  Marsh.  .567).]  There  it  was 
sought  to  engraft  a  special  contract  on  the  mere  relation  of  landlord  and  tenant. 
Granger  v.  Collins  (6  M.  &  W.  458)  is  to  the  same  effect. 

Parke,  B.  On  consideration,  I  think  that  the  declaration  is  .sufficient,  at  all 
events  on  general  demurrer.  With  respect  to  the  objection,  that  there  is  no  allegation 
that  the  defendant  became  tenant  to  the  plaintiff'  at  the  request  of  the  plaintiff",  I 
think  such  an  allegation  was  not  necessary  in  this  case  ;  for,  under  a  traverse  of  the 
[850]  averment  that  the  defendant  became  tenant  on  the  terms  alleged  in  the 
declaration,  the  plaintiff  would  be  bound  to  prove  that  the  defendant  entered  into 
the  agreement  therein  stated.  The  case  is  distinguishable  from  those  in  which 
nothing  is  stated  as  the  consideration  for  the  promises,  besides  the  mere  relation  of 
landlord  and  tenant.  That  relation,  in  strictness,  only  creates  an  obligation  not  to 
commit  waste.  Thus,  in  Broum  v.  Crump  (1  Marsh.  567),  where  the  declaration  stated, 
that,  in  consideration  that  the  defendant  had  become  tenant  to  the  plaintiff  of  a  farm, 
the  defendant  undeitook  to  make  a  certain  quantity  of  fallow,  and  to  spend  £60  worth 
of  manure  thereon  every  year,  the  (-^ourt  of  Common  Pleas  held  the  declaration  bad 
on  general  demurrer.  But  here  it  is  stated  that  the  defendant  became  tenant  on  the 
terms  that  he  should  not  drive  nails  into  the  walls,  and  that  he  should  use  the  premises 
in  a  tenant-like  manner;  and  that  imports  the  allegation  that  there  was  an  original 
contract  between  the  parties  to  that  effect. 

With  respect  to  the  pleas,  the  plea  to  the  first  count  is  clearly  bad,  for  it  is  pleaded 
to  the  whole  count,  and  answers  but  a  part  of  it.  The  other  plea  is  also  bad  for 
duplicity  ;  it  attempts  to  set  up  a  double  answer.  Besides,  there  is  no  offer  to  perform 
the  contract  at  the  time  when  the  defendant  was  bound  to  perform  it,  namely,  at  the 
end  of  the  term ;  it  is  consistent  with  every  allegation  in  the  plea  that  the  offer  was 
made  at  the  beginning  of  the  term.  Then  the  breach  alleged  in  the  first  count  is 
sufficient,  for  it  must  be  inferred  that  the  chimney-pieces,  and  othei'  articles  said  to 
have  been  damaged,  were  fixtures,  and  so  belonged  to  the  plaintiff.  The  second  breach 
is  also  well  assigned,  because  the  contract  between  the  parties  is  not  that  the  defendant 
should  repair  the  damage  done  by  di'iving  the  nails  into  the  walls,  but  that  he  should 
pay  the  costs  of  the  repairs;  which  must  mean  that  he  is  to  pay  the  costs  to  the 
landlord,  who  is  to  employ  the  workman  to  do  the  repairs. 

[851]  The  defendant  may  amend  on  payment  of  costs,  otherwi.se  there  must  be 
judgment  for  the  plaintiff". 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Leave  to  amend  on  payment  of  costs  ;  otherwise 

Judgment  for  the  plaintiff". 
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YoRSTON  r.  Fether.  Dec.  5,  1845. — In  an  action  of  debt  for  goods  .sold,  money 
lent,  Ac,  the  defendant  pleaded,  that,  after  the  accruing  of  the  cause  of  action 
and  before  the  commencement  of  the  suit,  the  plaintiff  had  petitioned  the  Court 
for  the  Relief  of  Insolvent  Debtors,  under  I  &  2  Vict.  c.  110,  and  that,  by  virtue 
of  an  order  of  that  Court,  all  his  rights  and  property  had,  before  the  commence- 
ment of  the  suit,  become  vested  in  the  provisional  assignee.  Keplication,  that, 
after  the  vesting  order  was  made,  the  plaintiff's  petition  was  dismissed  by  the 
said  Court,  and  he  was  discharged  from  custody  without  taking  the  benefit  of 
the  act: — Held,  that  the  replication  was  bad,  inasmuch  as  the  dismissal  of  the 
petition  must  be  taken  to  have  been  since  the  action  was  commenced,  and  could 
not  give  any  title  to  sue,  when  none  existed  at  the  time  the  action  was  brought. 

[S.  C.  3  D.  &  L.  297  ;  15  L.  J.  E.\-.  31  ;  9  Jur.  1040.] 

Debt  for  goods  sold  and  delivered,  money  lent,  &c. 

Plea,  that,  after  the  making  of  the  contracts,  and  after  the  accruing  of  the  causes 
of  action  in  the  declaration  mentioned,  and  before  the  commencement  of  the  suit,  to 
wit,  on  itc,  the  plaintiff"  had  petitioned  the  Court  for  the  Kelief  of  Insolvent  Debtors, 
under  the  1  &  2  Vict.  c.  110;  and  that  the  usual  vesting  order  had  been  made  by  that 
Court  on  the  da}'  and  year  aforesaid,  to  vest  in  the  provisional  assignee  of  insolvent 
debtors  in  England  all  the  real  and  personal  estate  and  effects  of  the  plaintiff,  &c., 
and  all  the  future  right,  title,  interest,  and  trust  of  the  plaintiff' to  any  real  or  personal 
estate,  &c.,  which  the  plaintiff  might  purchase,  or  which  might  revert,  descend,  be 
devised  or  bequeathed  to  him,  before  he  should  become  entitled  to  his  final  discharge 
in  pursuance  of  the  said  act,  according  to  the  adjudication  made  in  that  behalf ;  or, 
in  case  the  plaintiff"  should  obtain  his  full  discharge  from  custody  without  any  adjudi- 
cation being  made  by  the  said  Court,  then  before  the  plaintift"  should  be  so  fully 
discharged  from  custody,  and  all  debts  due  or  growing  due  to  the  plaintift",  or  to  be 
due  to  him  before  such  discharge  as  aforesaid  ;  by  virtue  of  which  order,  and  of  the 
statute,  the  debts  and  [852]  sums  of  money  in  the  declaration  mentioned,  then  and 
before  the  commencement  of  this  suit,  liecame  and  were  vested  in  the  said  provisional 
assignee  ;  which  said  vesting  order  still  remains  in  full  force  and  effect,  &c. 

Replication,  that,  after  the  making  of  the  vesting  order  in  the  plea  mentioned, 
to  wit,  on  the  30th  of  June,  1845,  it  was  duly  ordered  by  the  said  Court  for  the 
Relief  of  Insolvent  Debtors,  that  the  said  petition  of  the  plaintiff"  in  the  plea  mentioned 
should  l)e  dismissed,  the  plaintiff  having  been  discharged  from  custody  without  taking 
the  benefit  of  the  said  act,  and  the  said  petition  was  thereby  then  dismissed  by  the 
said  Court :  and  that  the  said  provisional  assignee  had  not  received,  nor  the  defendant 
paid  to  him,  the  debt  and  monies  in  the  declaration  mentioned  and  demanded,  or  any 
of  them,  or  any  part  thereof,  &c. 

Special  demurrer  and  joinder  in  demurrer. 

^^'illes,  in  support  of  the  demurrer.  The  replication  is  bad,  for  it  is  consistent 
with  it  that  the  order  of  the  Court  of  Insolvent  Debtors  for  the  dismissal  of  the 
petition  was  made  after  plea  pleaded,  as,  since  the  new  rules,  facts  alleged  in  pleading 
caiuiot  be  taken  to  have  existed  until  just  before  the  time  of  plea  pleaded  :  Tucker  v. 
Wehsky  (10  M.  &  W.  371),  Allen  v.  Ilupkins  (13  M.  &  W.  94).  The  plaintiff  is 
therefore  not  entitled  to  recover,  for  he  must  have  had  a  cause  of  action  at  the  time  of 
the  suing  out  of  the  writ :  Com.  Dig.  "Action  "  (E  ). 

F.  V.  Lee,  contra.  The  question  in  this  case  turns  on  the  construction  of  the 
37th  section  of  the  1  <fe  2  Vict.  c.  110,  which  enacts,  that,  "upon  filing  his  petition 
by  a  prisoner,  or  the  filing  of  such  petition  by  his  creditor,  and  the  evidence  in 
support  thereof,  as  the  case  may  be,  it  shall  be  lawful  for  the  Court  for  the  Relief  of 
Insolvent  Debtors,  and  such  Court  is  hereby  authorised  and  recjuired,  to  ordci'  that 
all  the  [853]  real  and  personal  estate  and  effects  of  such  prisoner,  both  within  this 
realm  and  abroad,  except  the  weaving  apparel,  bedding,  and  other  such  necessaries 
of  such  person  and  his  family,  and  the  working  tools  and  implements  of  such  prisoner 
not  exceeding  in  the  whole  the  value  of  £20,  and  all  the  future  estate,  right,  title, 
interest,  and  trust  of  such  prisoner  in  or  to  any  real  and  personal  estate  and  eflects, 
within  this  realm  or  abroad,  which  such  prisoner  ma}'  purchase,  or  which  may  revert, 
descend,  be  devised  or  bequeathed,  or  come  to  him  before  he  shall  become  entitled 
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to  his  final  discharge  in  pursuance  of  this  act,  according  to  the  adjudication  made  in 
that  behalf,  or,  in  case  such  prisoner  shall  obtain  his  full  discharge  from  custody 
without  any  adjudication  being  made  by  the  said  Court,  then  before  such  prisoner 
shall  be  so  fully  discharged  from  custody  ;  and  all  debts  due  or  growing  due  to  such 
prisoner,  or  to  be  due  to  him  or  her  before  such  discharge  as  aforesaid,  shall  be  vested 
in  the  provisional  assignee  for  the  time  being  of  the  estates  and  effects  of  insolvent 
debtors  in  England,  and  such  order  shall  be  entered  of  record  in  the  same  court,  and 
such  notice  thereof  shall  be  published  as  the  said  court  shall  direct ;  and  such  order 
when  so  made,  shall,  without  any  conveyance  or  assignment,  vest  all  the  real  and 
personal  estate  and  effects  of  such  prisoner,  and  all  such  future  real  and  personal 
estate  and  effects  as  aforesaid,  of  every  nature  and  kind  whatsoever,  and  all  such 
debts  as  aforesaid,  in  the  said  provisional  assignee  :  Provided  always,  that,  in  case 
the  petition  of  any  such  prisoner  shall  be  dismissed  by  the  said  Court,  such  vesting 
order  made  in  pursuance  of  such  petition  shall,  from  and  after  such  dismission,  be 
null  and  void  to  all  intents  and  purposes  :  Provided  also,  that,  in  case  any  such 
vesting  order  as  aforesaid  shall  become  null  and  void  by  the  dismission  of  the  prisoner's 
petition,  all  the  acts  theretofore  done  by  the  said  provisional  assignee,  or  any  person  or 
persons  acting  [854]  under  his  authority,  according  to  the  provisions  of  this  act,  shall 
be  good  and  valid."  By  that  section,  a  vesting  order  obtained  by  an  insolvent  is 
rendered  null  and  void  to  all  intents  and  purposes ;  and,  as  a  consequence  of  the 
dismissal  of  the  petition,  all  parties  must  be  remitted  to  the  rights  which  they  had 
prior  to  the  vesting  order  being  made.  The  intermediate  acts  of  the  provisional 
assignee  are  protected  by  the  subsequent  words  of  that  section. 

Parke,  B.  Independently  of  the  proviso  in  the  37th  section  of  this  act,  it  is 
quite  plain  the  plaintiff  could  have  no  right  to  maintain  this  action.  Then,  does  that 
proviso  give  him  the  right?  We  must  take  it,  that  at  the  time  the  plaintiff  com- 
menced this  suit  he  had  no  cause  of  action,  and  that  in  the  interval  between  that 
time  and  the  dismissal  of  the  petition,  the  defendant  had  a  good  answer  to  the 
plaintiff's  claim  ;  and  if  the  statute  gives  him  a  title  to  maintain  the  action  now,  he 
having  had  none  when  he  sued  out  the  writ,  it  does  that  which  is  unknown  to  the 
law  in  any  other  case.  That,  however,  is  not  so  ;  the  words  in  the  37th  section,  "  in 
case  the  petition  of  any  prisoner  shall  be  dismissed,  the  vesting  order  made  in  pur- 
suance of  it  shall,  from  and  after  such  dismission,  be  null  and  void  to  all  intents  and 
purposes,"  can  only  mean  that  it  shall  be  null  and  void  from  the  time  it  is  declared 
so  by  the  Insolvent  Debtors  Court.  In  the  case  of  an  administration,  a  man  cannot 
sue  out  a  writ  as  administrator,  until  he  has  obtained  his  letteis  of  administration, 
although,  when  he  has  obtained  them,  all  tortious  acts  done  to  the  deceased's  property 
relate  back  to  the  time  of  his  death,  so  as  to  enable  the  administrator  to  sue  for  them. 
Our  judgment  must  be  for  the  defendant. 

Alderson,  B.  The  defendant  had  a  good  defence  when  the  action  was  brought 
and  at  the  time  the  plea  was  [855]  pleaded.  How  can  an  act  done  by  others  subse- 
quently take  away  that  defence?  The  act  may  be  used  as  a  shield,  but  not  as 
a  sword. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendant. 


SuTCLiFFE  V.  Brooke.(u)  1845. — Debt.  The  declaration  stated,  that  an  action  had 
been  brought  by  the  plaintiff,  as  assignee  of  an  insolvent,  to  recover  £1000  due 
to  the  insolvent ;  that  all  matters  in  difl'erence  in  the  action  and  between  the 
parties  were  referred  to  arbitration,  and  thereupon,  in  consideration  of  the  plaintiff 
then  agreeing  to  perform  the  award  on  his  behalf,  the  defendant  agreed  to  perform 
the  award  on  his  behalf  ;  that  the  arbitrator  awarded  that  the  plaintiff  was  entitled 
to  recover  from  the  defendant  the  sura  of  3721.  3s.,  and  stated,  that,  in  finding 
that  sum  to  be  due  to  the  plaintiff,  he  had  allowed  for  all  and  singular  the  sums 
which  were  ever  paid  to  the  insolvent  before  he  became  such  insolvent.  The 
declaration  then  averred  that  the  defendant  had  not  paid  the  sum  awarded  : — 
Held,  that  the  averment  of  mutual  promises   made  it  an  action  of  debt  on  a 

(a)  This  case  was  decided  in  Michaelmas  Term  (Nov.  19). 
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promise  to  perform  the  award  when  made,  and  not  an   action  of  debt  on  the 
award  itself ;  and  that  the  declaration  was  therefore  bad. 

[S.  C.  .3  D.  &  L.  302;  15  L.  J.  Ex.  118;  9  Jur.  1112.] 

This  was  an  action  of  debt  brought  by  the  plaintiff,  as  assignee  of  one  Jonas 
Ingram,  who  had  been  discharged  as  an  insolvent  debtor  under  the  statute  1  &  2  Vict. 
c.  110.  The  declaration  stated,  that  an  action  by  the  now  plaintiff,  as  such  assignee, 
had  been  brought  to  recover  XIOOO,  due  to  the  in.solvent ;  that,  after  issue  joined,  all 
matters  in  difference  in  the  action  and  between  the  parties  were,  by  a  judge's  order 
and  consent,  referred  to  arbitration,  so  as  the  arbitrator  should  make  his  award  on  or 
before  the  1st  of  November  then  next.  The  declaration  then  alleged,  that  "there- 
upon, in  consideration  of  the  plaintiff'  then  agreeing,  at  the  request  of  the  defendant, 
to  abide  by,  perform,  and  fulfil  the  award,  so  to  be  made  as  aforesaid  on  his  the 
plaintiff's  behalf,  the  defendant  then  agreed  with  the  plaintiff"  to  abide  by,  perform, 
and  fulfil  the  same  on  his  the  defendant's  behalf ; "  that  the  arbitrator  afterwards 
made  his  award,  and  did  thereby  find  that  the  plaintiff,  as  such  assignee,  was  entitled 
to  recover  from  the  defendant  the  sum  of  3721.  3s.,  which  sura  he  then  ordered  to  be 
paid  by  the  defendant  to  the  plain-[856]-tiff".  And  the  said  arbitrator  thereby  declared, 
that,  in  finding  the  said  sum  of  3721.  3s.  to  be  due  to  the  plaintiff",  he  had  allowed  to 
the  defendant,  and  given  credit  to  him  for,  all  and  singular  the  sum  and  sums  which 
were  ever  jiaid  by  the  defendant  to  Jonas  Ingram,  before  he  became  such  in.5olvent 
debtor.  The  arbitrator  also  ordered  the  defendant  to  pay  the  costs  of  the  reference 
and  award.  The  declaration  then  alleged,  that  ihe  costs  of  the  plaintiff"  were  taxed 
at  2801.  15s.,  of  which  the  defendant  had  notice,  and  was  afterwards  requested  to  pay 
the  sums  of  3721.  3s.  and  2801.  15s.,  which  he  refused  to  do. 

Special  demurrer  and  joinder  in  demurrer. 

Atherton,  in  su])port  of  the  demurrer.  First,  this  is  not  an  action  of  debt  upon 
the  award,  but  on  mutual  promises  to  abide  by  the  award,  which  necessarily  refers  to 
a  time  prior  to  the  award  ;  and  an  action  of  debt  under  such  circumstances  is  quite 
without  precedent :  no  such  form  of  action  is  to  be  found.  In  Watson  on  Awards, 
p.  281,  it  is  said,  "There  are  three  forms  of  remedy  for  enforcing  the  payment  of 
money  due  on  an  award  :  1st,  an  action  of  debt  on  the  bond  given  for  the  performance 
of  the  award  ;  2n(lly,  an  action  of  debt  on  the  awaid  itself ;  and,  3rdly,  an  action  of 
covenant  or  assum])sit  on  mutual  promises  to  abide  by  an  award."  That  doctrine  is 
supported  by  tlie  ])recedents : — Hansard's  Entries,  13,  81);  Kastall's  Entries,  153,  15G; 
Liber  riacitandi,  19,  107,  116;  1  Wentw.  Plead.  90,  100;  2  Chit.  Plead.,  "Debt  on 
Awards,"  298;  lladsdcn  v.  llairidgc  (2  Sauiid.  61,  n.  2);  Brownlow's  Entries,  41, 
80  ;  and  Coke's  Entries,  3.  The  current  of  authorities  is  unvarying,  from  the  cuml)ious 
Rastall  to  the  more  concise  Watson.  An  action  of  debt  on  mutual  promises  to  perform 
an  award  is  contrary  to  all  principle.  It  is  maintainable  on  a  contract  by  parol,  only 
where  that  contract  is  to  pay  a  sum  [857]  certain  :  Bac.  Abr.  "  Debt,"  A.,  pi.  1  ;  Com. 
Dig.  "Debt  "(A.),  1.  The  opinion  expressed  by  Lord  Loughborough  in  Rudder  v. 
Price  (1  H.  HI.  555)  shews  the  cogency  of  ])recedents  in  determining  questions  of  this 
kind.  It  was  there  held,  that  debt  would  not  lie  for  instalments  due  on  a  promissory 
note;  and  his  lordship  says,  "I  cannot,  indeed,  devise  a  substantial  leason  why  a 
promise  to  pay  money  not  performed  does  not  become  a  debt,  and  why  it  should  not 
be  recoverable,  eo  nomine,  as  a  debt.  But  the  authorities  are  too  strong  to  be  resisted. 
Though  the  law  has  been  altered  with  respect  to  actions  of  assumpsit,  no  alteration 
has  taken  place  as  to  actions  of  debt.  The  note  in  question  is  for  the  payment  of  a 
sum  certain  at  different  times,  must  be  considered  as  a  debt  for  the  amount  of  that 
sum,  and,  being  so  considered,  no  action  of  debt  can  be  maintained  upon  it  till  all 
the  days  of  payment  are  passed."  In  this  case,  the  promise  alleged  necessarily  refers 
to  some  time  prior  to  the  award  ;  and  the  contract  is  to  abide  by  the  awaid,  and  not 
to  pay  a  sura  of  money  certain.  It  is  not  an  action  on  the  award  at  all.  Besides,  the 
arliitrator  may  have  ordered  the  peiformanco  of  sonic  collateral  act :  iis  to  build  a 
wall,  the  breach  of  which  sounds  in  daraages  :  Com.  Dig.  "Arbitrament"  (I.),  2.  It 
may  perhaps  be  said,  that  this  is  debt  on  the  award,  and  the  statement  of  mutual 
promises  is  superfluous  ;  but  at  all  events  it  is  uncertain  whether  this  is  an  action  of 
debt  upon  the  award,  or  on  the  submission  to  arbitration,  and  that  is  pointed  out  as 
a  cau.se  of  special  demurrer.  Secondly,  as  this  is  a  submission  to  arbitration  of  the 
affairs  of  an  insolvent,  it  ought  to  have  been  averred,  pursuant  to  1  &  2  Vict.  c.   110, 
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s.  51,  that  the  submission  was  with  the  consent  of  the  major  part  in  value  of  the 
creditors. 

Cowling,  contra.  As  to  the  objection  that  no  authority  to  refer  is  shewn  in  the 
declaration,  the  answer  is,  that  [858]  the  defendant,  by  entering  into  the  reference, 
is  estopped  from  saying  that  the  plaintiff  had  no  authority  to  refer;  In  re  Warner 
(2  Dowl.  &  L.  148).  Besides,  the  51st  section  of  1  &  2  Vict.  c.  110,  resembles  in  its 
tbrms  the  24th  section  of  the  former  Insolvent  Act,  7  Geo.  4,  c.  57,  which  has  been 
held  to  be  directory  only.  [Pollock,  C.  B.  It  is  here  not  necessary  to  say  that  the 
clause  is  directory  only.  The  true  answer  to  the  objection  is,  that,  although  the 
assignee  may  be  responsible  to  the  creditors  for  referring  without  authority,  still  he 
is  equally  responsible  to  the  othei'  party  to  the  suit,  in  respect  of  his  agreement 
to  refer.] 

Then  as  to  the  principal  point.  It  is  admitted  that  this  is  an  action  of  del)t  founded 
on  the  submission,  but  it  is  coupled  with  an  award,  and  where  it  is  so  debt  is  maintain- 
able :  2  Chitt}''  on  Pleading,  298,  65,  last  edition.  The  action  is  really  founded  on 
the  submission  under  the  judge's  ordei',  and  the  insertion  of  mutual  promises  is  merely 
superfluous,  and  makes  no  ditt'erence.  When  an  arbitrator  awards  that  a  party  shall 
pay  a  sum  of  money,  debt  lies  ;  .so,  if  there  be  an  agreement  to  pay  a  sum  of  money, 
and  the  arbitrator  afterwards  award  it,  surely  debt  is  maintainable. 

Pollock,  C.  B.  I  think  this  is  a  vicious  declaration.  The  introduction  of  the 
averment  of  mutual  promises  makes  it  an  action  of  debt  to  perform  an  award  when 
made,  and  not  an  action  of  debt  on  the  award  itself.     The  plaintiff  had  better  amend. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  accordingly. 

[859]  Earl  of  Rosse  v.  Wainman.  Dec.  5,  1845. — Certain  waste  lands  in  the 
manor  of  Shipley,  to  the  soil  of  which,  and  everything  constituting  the  soil,  the 
lord  of  the  manor  was  entitled,  were,  by  an  Inclosure  Act,  55  Geo.  3,  c.  xviii. 
(which  recited  the  lord's  title),  taken  away  from  the  lord  and  allotted  to 
commoners,  except  as  saved  by  the  32nd  clause.  That  clause  reserved  to  the 
lord  all  mines  and  minerals,  of  what  nature  or  kind  soever,  lying  and  being 
within  or  under  the  said  commons  and  waste  grounds,  in  as  full,  ample,  and 
beneficial  a  manner,  to  all  intents  and  purposes,  as  he  could  or  might  have  held 
and  enjoyed  the  same  in  case  the  said  act  had  not  been  made  ;  and  enacted,  that 
he  shoulci  and  might  at  all  times  thereafter  have,  hold,  win,  work,  and  enjoy 
exclusively  all  mines  and  minerals,  of  what  nature  or  kind  soevei',  within  and 
under  the  said  commons  and  waste  grounds,  with  full  liberty  of  digging,  sinking, 
searching  for,  winning,  and  working  the  said  mines  and  minerals,  and  carrying 
away  the  lead  ore,  lead,  coals,  iron-stone  and  fossils,  to  be  gotten  thereout : 
provided  that  the  lord,  in  the  searching  for  and  working  the  said  mines  and 
minerals,  should  keep  the  first  layer  or  stratum  of  earth  separate  and  apart  by 
itself,  without  mixing  the  same  with  the  lower  strata.  The  33rd  section  pro- 
vided for  reimbursement  to  the  owners  of  allotments,  for  injury  done  by  searching 
for  or  working  the  mines  and  minerals : — Held,  that  the  reservation  clause  must 
be  construed  with  reference  to  the  title  of  the  lord  to  the  whole  of  the  soil ; 
and,  inasmuch  as  the  object  of  the  act  was  to  give  to  the  commoners  the  surface 
for  cultivation,  and  leave  in  the  lord  what  it  did  not  take  away  for  that  purpose, 
the  word  "minerals"  must  be  understood,  not  in  its  general  sense,  signifying 
substances  containing  metals,  but  in  its  proper  sense,  as  including  all  fossil  bodies 
or  matters  dug  out  of  mines,  that  is,  quarries  or  places  where  anything  is  dug ; 
and  this  notwithstanding  the  provision  in  the  latter  part  of  the  clause,  authorising 
the  carrj'ing  away  the  "lead  ore,  lead,  coal,  iron-stone,  and  fossils,"  as  fossils  may 
apply  to  stones  dug  in  quarries :  therefore,  that  the  clause  reserved  to  the  lord 
the  right  to  the  stratum  of  stone  in  the  inclosed  lands. 

[S.  C.  15  L.  J.  Ex.  67  :  affirmed  1848,  2  Ex.  800.  Followed,  Mickkthwait  v.  Winter, 
1851,  6  Ex.  644;  Jamieson  v.  Nmih  British  Railway,  1868,  6  Scot.  L.  R.  188. 
Distinguished,  Brmcn  v.  Chadwick,  1857,  7  Ir.  C.  L.  R.  101.  Discussed,  Darvill  v. 
Roper,  1855,  3  Drew.  294;  Midlnnd  Baihcaii  Company  x.  Haunchwood  Brick  and  Tile 
Conijjany,  1882,  20  Ch.  D.  555.     Explained,  Lord  Provost  of  Glasgow  v.  Faric,  1888, 
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13  A.  C.  657.  Referred  to,  Athrney-Geiwal  {Isle  of  Man)  v.  Mylchreest,  1879, 
4  A.  C.  305;  Attorney-General  v.  IFelsh  Granite  Company,  l^t^T,  35  \V.  R.  619; 
Earl  of  Jersey  v.  Neiiih  Union,  1889,  22  Q.  B.  D.  563;  North  Hriliah  Railway  v. 
Budhili  Coal  and  Sandstone  Company,  [1910]  A.  C.  133.] 

Trover,  charging  the  defendant  with  the  conversion  of  fossils,  stones,  flagstones, 
and  other  minerals,  to  which  the  defendant  pleaded  not  guilty,  and  a  denial  of  the 
plaintiti"'s  property. 

Issue  having  been  joined,  a  cii.se  was  stated  by  consent  of  the  parties  for  the  opinion 
of  this  Court,  as  follows  : — 

For  many  3^ears  previous  to  and  at  the  time  of  the  passing  of  the  act  of  Parliament 
hereinafter  next  mentioned,  the  Reverend  Cyril  Jackson,  D.D.,  was  seised  in  fee  of 
the  manor  of  Shipley,  in  the  county  of  York. 

By  an  act  of  Parliament  passed  in  the  55th  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  intituled  "  An  Act  for  inclosing  Lauds  within  the  Manor 
and  Township  of  Shipley,  in  the  Parish  of  Bradford,  in  the  West  Riding  of  the  county 
of  York,"  after  reciting,  that  there  were,  within  the  manor  and  township  of  Shipley, 
in  the  parish  of  Bradford,  in  the  \Vest  Riding  of  the  county  of  York,  several  commons 
or  parcels  of  waste  ground  called  [860]  High  Bank  and  Low  Moor,  and  several  other 
parcels  of  waste  ground,  containing  in  the  whole,  by  estimation,  2S0  acres,  or  there- 
abouts ;  and  also  reciting,  that  the  Reverend  Cyril  Jackson,  D.D.,  was  lord  of  the 
manor  of  Shipley,  and  as  such  was  owner  of  the  soil  of  the  said  commons  and  waste 
grounds,  and  entitled  to  all  mines  and  minerals  within  and  under  the  said  commons 
and  waste  grounds ;  and  reciting,  that  the  said  Cyril  Jackson,  and  several  other 
persons,  were  owners  and  proprietors  of  estates  within  the  manor  and  township  of 
Shipley  aforesaid,  and  in  respect  thereof  were  entitled  to  right  of  common  and  other 
rights  and  interests  i?i  and  upon  the  said  commons  and  waste  grounds ;  it  was 
(amongst  other  things)  enacted,  that  the  commissioner  appointed  for  carrying  the 
said  act  into  execution  should,  after  setting  out  and  appointing  the  public  carriage 
roads  and  highways  through  and  over  the  .said  commons  and  waste  grounds  intended 
to  be  divided,  allotted,  and  inclosed  as  aforesaid,  set  out,  allot,  and  award  unto  and 
for  the  said  Cyril  Jackson,  as  lord  of  the  said  manor,  and  to  such  person  or  persons 
as  should  then  be  entitled  to  the  said  manor,  his,  her,  or  their  heirs  and  assigns, 
such  part  anfl  paixel  of  the  residue  and  remainder  of  the  said  commons  and  waste 
grounds  as  should,  in  the  judgment  of  the  said  commissioner,  l)e  equal  in  value  to  one 
full  sixteenth  part  of  the  said  residue  of  the  said  commons  and  waste  grounds,  in 
lieu  of,  and  as  a  full  recompense  for,  all  such  right  and  interest  in  and  to  the  soil  of 
the  said  commons  and  waste  grounds  as  was  not  thereinafter  expressly  saved  and 
reserved. 

And  it  was  further  enacted,  that  the  said  commissioner  should,  in  the  next  place, 
set  out  such  part  or  parts  of  the  said  commons  and  waste  grounds  as  he  should 
think  propel-,  not  exceeding  two  acres  in  the  whole,  to  be  used  and  enjoyed  by  the 
respective  proprietors  of  land  within  the  said  manor  and  township  of  Shipley  for  the 
purposes  of  coni-[861]-raon  watering  places  for  cattle,  and  getting  stones  and  other 
minerals  for  erecting  and  repairing  Ituildiugs,  biidges,  walls,  fences,  and  other  works, 
and  for  the  reparation  of  public  and  private  roads  within  the  said  manor  and 
township. 

And  it  was  further  enacted,  that  the  said  commissioner  for  the  time  being  should 
set  out,  assign,  and  allot  the  residue  of  the  said  commons  and  waste  grounds  unto 
and  amongst  the  said  Cyril  Jack.son  and  the  said  several  other  persons  entitled  to 
right  of  common  or  other  rights  and  interests  in  and  upon  the  said  commons  and 
waste  grounds,  their  respective  heirs,  executors,  administrators,  and  assigns,  according 
to  the  value  of  the  messuages,  cottages,  mills,  old  inclosed  lands,  tenements,  and 
hereditaments  in  respect  whereof  they  were  so  respectively  entitled  to  such  right  of 
common  as  aforesaid,  and  according  to  the  value  of  such  other  rights  or  interests  as 
aforesaid. 

And  it  was  thereby  further  provided  and  enacted,  that  nothing  therein  contained 
should  extend  or  be  construed  to  extend  to  defeat,  lessen,  or  prejudice  the  right,  title, 
or  interest  of  the  said  Cyril  Jackson,  or  any  future  lord  or  lords,  lady  or  ladies  of 
the  manor  of  Shipley  aforesaid,  in  or  to  the  seigniories  and  royalties  incident  or 
belonging  to  the  said  manor  of  Shipley,  but  that  the  said  Cyril  Jackson,  and  such 
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other  person  or  persons  as  aforesaid,  should  and  might  from  time  to  time  for  ever 
thereafter  hold  and  enjoy  all  rents  and  services,  courts,  perquisites,  and  profits  of 
courts,  goods  and  chattels  of  felons  and  fugitives,  felons  of  themselves,  persons  out- 
lawed and  put  in  exigent,  deodands,  waifs,  estrays,  forfeitures,  and  all  other  juris- 
dictions whatsoever  in  and  upon  the  said  commons  and  waste  grounds,  thereby  directed 
to  be  divided  and  inclosed  as  aforesaid,  and  all  mines  and  minerals,  of  what  nature 
or  kind  soever,  lying  and  being  within  or  under  the  said  commons  and  waste  grounds, 
in  as  full,  ample,  and  beneficial  a  [862]  manner,  to  all  intents  and  purposes,  as  they 
could  or  might  respectively  have  held  and  enjoyed  the  same  in  case  the  said  act  had 
not  been  made  :  and  that  the  said  Cyril  Jackson,  and  such  other  person  or  persons  as 
aforesaid,  should  and  might,  from  time  to  time  and  at  all  times  thereafter,  have,  hold, 
win,  work,  and  enjoy  exclusively  all  mines  and  minerals,  of  what  nature  or  kind 
soever,  within  and  under  the  said  commons  and  waste  grounds,  and  within  and  under 
every  part  thereof,  together  with  all  convenient  and  necessary  ways,  and  full  liberty 
of  laying,  making,  and  repairing  waggon  ways  and  other  ways  in,  through,  over,  and 
along  the  said  commons  and  waste  grounds,  or  any  part  thereof,  and  with  full  and 
free  liberty,  power,  aiid  authority  of  digging,  sinking,  seaiching  for,  winning,  and 
working  the  said  mines  and  minerals,  and  leading  and  carrying  away  the  lead  ore, 
lead,  coals,  iron-stone,  and  fossils  to  be  gotten  thereout,  and  of  making  pits,  shafts, 
and  pumps,  pit-rooms,  drifts,  levels,  and  watercourses,  and  of  repairing,  amending, 
and  upholding  the  same,  and  of  erecting,  building,  and  using  houses,  kilns,  fire-engines 
and  other  engines,  mills,  and  other  erections  and  buildings,  and  of  altering,  changing, 
pulling,  and  carrying  away  the  same  or  all  or  any  of  the  materials  thereof  at  their 
free  will  and  pleasure,  and  to  do,  execute,  and  peiform  all  such  othei'  works,  matters, 
and  things,  either  then  in  use  or  thereafter  to  be  invented,  as  should  or  might  be 
necessary  or  convenient  for  the  full  and  complete  working,  use,  and  enjoyment  of  the 
said  mines  and  minerals  thereby  reserved,  in  as  full,  ample,  and  beneficial  a  manner, 
to  all  intents  and  purposes,  as  they  might  or  cotild  have  done  in  case  the  said  act  had 
not  been  made,  without  any  interruption,  disturbance,  claim,  or  demand  whatsoever : 
provided  nevertheless,  that  the  said  Cyril  Jackson,  his  heirs  and  assigns,  and  his  and 
their  tenants  and  lessees,  should,  and  they  were  thereby  required,  in  the  searching  for 
and  working  the  said  mines  [863]  and  minerals,  to  keep  the  first  layer  or  stratum  of 
earth  separate  and  apart  by  itself,  without  mixing  the  same  with  the  lower  stratum. 

And  it  was  thereby  further  enacted,  that  all  and  every  such  damage  and  injury  as 
should  or  might  be  occasioned  in  any  allotment  or  allotments  which  should  be  set  out 
under  that  act,  by  means  of  the  searching  for  or  working  the  aforesaid  mines  and 
minerals,  or  any  of  them,  or  on  account  of  any  works,  buildings,  or  concerns  relating 
thereto,  upon  or  within  the  said  allotments,  should  be  reimbursed  to  the  owner  and 
owners,  occupier  and  occupiers  of  the  same  allotments  respectively,  and  should  be 
borne  and  paid  by  the  several  owners  of  the  allotments  to  be  made  in  pursuance  of 
the  said  act. 

The  commissioner  appointed  by  the  said  act  of  Parliament,  in  due  manner,  on  the 
30th  of  May,  1825,  made  his  award,  and  did  thereby,  amongst  other  things,  allot  and 
award  unto  the  heirs  or  devisees  of  William  Wainman,  Esq.,  in  lieu  of  his  rights 
in  the  commons  or  waste  lands  of  the  manor  of  Shipley,  as  owner  of  certain  freehold 
laud  within  the  said  manor,  four  several  allotments  or  inclosures  of  land. 

By  indenture  of  lease  and  release,  dated  the  28th  and  29th  of  February,  1820,  the 
said  manor  of  Shipley,  with  the  manorial  rights  thereto  belonging,  by  the  desci'iption 
of  all  that  the  manor  or  lordship  of  Shipley,  with  the  rights,  members,  and  appurten- 
ances thereof,  situate,  lying,  and  being  in  the  parish  of  Bradford  afore.said,  and  also  all 
and  every  the  mines  and  minerals,  of  what  nature  or  kind  soever,  lying  and  being 
within  or  under  all  and  every  the  lands  and  grounds  theretofore  divided  and  inclosed 
under  or  by  virtue  of  the  said  act  of  Parliament,  with  all  such  liberties,  privileges, 
powers,  and  authoi'ities  of  digging,  sinking,  searching  for,  winning,  working,  and 
enjoying,  taking  and  carrying  away  the  said  mines  and  minerals  as  were  reserved, 
granted,  and  limited  in  and  by  the  said  act,  [864]  unto  the  said  Cyril  Jackson,  or  any 
future  lord  or  lady  of  the  .said  manor,  were,  together  with  a  considerable  estate  in  the 
same  township,  conveyed  and  assured  by  the  devisees  in  trust  of  the  said  Cyril  Jackson, 
unto  John  VVilmer  Field,  late  of  Heaton,  in  the  county  of  York,  Esq.,  deceased,  and 
his  heirs  and  assigns. 

The  said  manor  and  estate  continued  vested  in  the  said  John  William  Field  down 
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to  the  year  1 837,  when  he  died  intestate,  leaving  two  daughters  (of  whom  Mary, 
Countess  of  Rosse,  the  wife  of  the  piaintift',  is  one)  his  co-heiresses-at-law  him  surviving  ; 
and,  by  virtue  of  certain  settlements  since  executed,  the  said  manor  and  estate  of 
Shipley,  before  the  taking  of  the  stone  by  the  defendant's  authority,  as  hereinafter 
mentioned,  became  and  were,  and  now  are  legally  vested  in  the  plaintiff,  as  tenant  for 
life  thereof,  without  impeachment  of  waste. 

Heneath  the  common  lands  inclosed  under  the  provisions  of  the  liefore-mentioned 
act  of  Parliament  are  several  valuable  beds  of  coal  and  iron-stone,  and  nearer  the 
surface  there  is  also  in  some  places  the  stone  common  in  the  district. 

The  defendant,  before  the  taking  of  the  stone  heieinafter  mentioned,  became  seised 
of  a  life  estate  in  the  said  pieces  of  land  so  allotted  by  the  award  of  the  said  com- 
missioner to  the  heirs  or  devisees  of  the  said  William  Wainman,  as  aforesaid,  subject 
to  the  provisions  of  the  said  act. 

The  defendant,  having  ascertained  that  there  was  some  fit  stone  for  building  under  one 
of  the  said  allotments  to  which  he  is  entitled  for  life  as  aforesaid  agreed  to  sell  such  stone 
to  Messrs.  Nathan  Atkinson,  William  Hill,  Thomas  Hillary,  David  Hillary,  and  George 
Hillary,  all  of  Bradford  afore.said,  stone  merchants,  who  forthwith  commenced  getting  it, 
and  by^the  authority  of  the  defendant,  previously  to  the  commencement  of  this  action, 
raised,  severed,  took  and  carried  away  296  superficial  square  yards  of  the  said  stone,  the 
same  being  of  the  value  of  441.  8s.  The  plain-[865]-titt'  claimed  from  the  defendant, 
that,  as  lord  of  the  said  manor,  he  was  entitled  to  the  said  stone  so  found  and  raised 
in  the  said  allotment ;  but  the  defendant  denied  that  the  plaintiff  had  such  right ; 
whereupon  the  plaintiff  caused  this  action  to  be  brought. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintill'  is  entitled  to 
the  said  stone  so  gotten  and  raised  under  the  said  allotment.  If  the  Court  shall  be  of 
that  opinion,  then  the  ])arties  consent  that  judgment  shall  be  entered  for  the  plaintiff 
by  confession,  for  441.  8s.  damages  ;  but  if  the  Court  shall  lie  of  the  contrary 
opinion,  then  the  parties  consent  that  judgment  of  nolle  prosequi  shall  be  entered  for 
the  defendant,  but  with  liberty  to  either  party  to  take  the  case  down  to  the 
trial,  for  the  purpose  of  turning  it  into  a  special  verdict.  Copies  of  the  Inclosure 
Act,  and  of  the  award  of  the  commissioner,  accompany  this  case,  and  form  part  of  it. 

The  point  marked  for  argument  on  the  part  of  the  plaintiff'  was,  that  he  contended 
he  was  entitled  to  the  stone  in  question  as  lord  of  the  manor  of  Shipley,  according  to 
the  true  construction  of  the  Shipley  Inclosure  Act,  and  especially  of  the  reservation 
therein  contained  to  the  lord  of  all  mines  and  minerals  under  the  several  allotments 
to  be  set  out  under  the  provisions  of  the  act. 

The  case  was  argued  (Nov.  17  and  19)  by 

Hugh  Hill,  for  the  [)laintil}'.  The  question  hei-e  depends  on  the  constructiou  to  be 
put  on  the  meaning  of  the  words  "  mines  and  minerals,  of  what  nature  or  kind  soever," 
contained  in  the  clause  of  reservation  in  the  3"Jnd  section  of  the  Shipley  Inclosure 
Act.  That  section  enacts,  "that  nothing  herein  contained  shall  extend,  or  l)e  con- 
strued to  extend,  to  defeat,  les.sen,  or  prejudice  the  right,  title,  or  interest  of  the  s.iid 
C^'ril  Jackson,  or  any  future  lord  or  lords,  l.-idy  or  ladies  of  the  manoi-  of  Shipley 
aforesaifi,  in  or  to  the  seigniories  and  royalties  incident  or  belonging  to  the  said  manor 
[866]  of  Shi|)ley,  but  that  the  said  Cyril  Jackson,  and  such  other  ])erson  or  persons 
as  aforesaid,  shall  and  may,  from  time  to  time  for  ever  hereinafter  hold  and  enjoy  all 
rents,  services,  courts,  perquisites,  and  profits  of  courts,  goods  and  chattels  of  felons 
and  fugitives,  felons  of  themselves,  persons  outlawed  and  put  in  exigent,  deodands, 
waifs,  estrays,  forfeitures,  and  all  other  jurisdictions  whatsoever,  in  and  upon  the  said 
commons  and  waste  grounds  hereby  directed  to  be  divided  and  inclosed  as  aforesaid, 
and  all  mines  and  minerals,  of  what  nature  or  kind  soever,  lying  and  being  within  or 
under  the  said  commons  and  waste  groiuids,  in  as  full,  am|)le,  and  beneficial  a  maimer, 
to  all  intents  and  purposes,  as  they  could  or  might  respectively  have  held  and  enjoyed 
the  same,  in  case  this  act  had  not  been  made;  and  that  the  said  Cyril  Jackson,  and 
such  other  person  or  yjcrsons  as  aforesaid,  shall  and  may,  from  time  to  time  and  at  all 
times  hereafter,  have,  hold,  win,  work,  and  enjoy  exclusively  all  mines  and  minerals, 
of  what  nature  or  kind  soever,  within  and  under  the  said  commons  and  waste  grounds, 
and  within  and  under  ever)'  [)art  thereof,  together  with  all  convenient  and  necessary 
ways,  and  full  liberty  of  laying,  making,  and  repairing  waggon  ways  and  other  ways 
in,  through,  over,  and  along  the  said  commons  and  waste  grounds,  or  any  part  thereof, 
and  with  full  and  free  liberty,  power,  and  authority,  of  digging,  sinking,  sean-hing  for, 
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winning,  and  working  the  said  mines  and  minerals,  and  leading  and  carr3nng  away 
the  lead  ore,  lead,  coals,  iron-stone  and  fossils,  to  be  gotten  thereout,  and  of  making 
pits,  shafts  and  pumps,  pit-rooms,  drifts,  levels,  and  watercourses,  and  of  repairing, 
amending,  and  upholding  the  same,  and  of  erecting,  building,  and  using  houses,  kilns, 
fire-engines,  and  other  engines,  mills,  and  other  erections  and  buildings,  and  of 
altering,  changing,  pulling  down,  and  carrying  away  the  same,  or  all  or  any  of  the 
materials  thereof,  at  their  free  will  and  pleasure,  and  to  do,  execute,  and  perform  all 
such  other  works,  acts,  matters,  and  things,  either  now  in  use  [867]  or  hereafter  to 
be  invented,  as  shall  or  ma}'  be  necessar}'  or  convenient  for  the  full  and  complete 
working,  use,  and  enjoyment  of  the  said  mines  and  minerals  heieby  reserved,  in  as 
full,  ample,  and  beneficial  a  manner,  to  all  intents  and  purposes,  as  they  might  or 
could  have  done  in  case  this  act  had  not  been  made,  without  any  interruption,  dis- 
turbance, claim,  or  demand  whatsoever  :  provided  nevertheless,  that  the  said  Cyril 
Jackson,  his  heirs  and  assigns,  and  his  and  their  tenants  and  lessees,  shall,  and  they 
are  hereby  required,  in  the  searching  for  and  working  the  said  mines  and  minerals,  to 
keep  the  first  layer  or  stratum  of  eaith  separate  and  apart  by  itself,  without  mixing 
the  same  with  the  lower  strata."  In  construing  the  words  "mines  and  minerals"  in 
that  clause,  the  Court  will  look  to  the  whole  act,  and  to  the  circumstances  under 
which  and  the  purposes  for  which  it  was  made.  The  act  begins  by  reciting  that  the 
lord  of  the  manor  of  Shipley  is  the  owner  of  the  soil  of  the  commons  and  waste  grounds, 
and  entitled  to  all  mines  and  minerals  under  them  ;  and  the  onlj'  object  of  the  legis- 
lature, in  inclosing  these  commons,  was  the  cultivation  of  the  soil,  and  it  was  not 
intended  to  deprive  the  lord  of  anything  beyond  the  surface  for  that  purpose.  The 
concluding  part  of  the  32nd  section,  which  requires  the  lord  and  his  lessees,  in  the 
exercise  of  the  rights  reserved  to  them,  to  keep  separate  the  first  layer  or  stratum  of 
earth,  without  mixing  the  same  with  the  lower  strata,  shews  that  it  was  the  surface 
only  that  was  intended  to  be  taken  away  from  the  lord. 

This  view  of  the  case  is  supported  by  the  33rd  section,  which  provides,  that  all 
damage  occasioned  by  the  working  of  the  mines  shall  be  reimbursed  to  the  owners  and 
occupiers  of  the  allotments.  The  word  "  minerals  "  must  be  understood  to  mean,  not 
only  metallic  substances,  l.iut  all  fossil  matter  obtained  from  mines  or  pits  ;  and  in  the 
32nd  clause,  the  word  "  fossils  "  is  expresslj'  used,  and  that  would  surely  include  stone. 
The  definition  of  "  mines,  minerals,"  [868]  &c.,  in  Tomlins'  Law  Dictionary,  is  "quarries 
or  places  where  any  thing  is  digged."  Dr  Johnson  defines  a  mine  to  be  "a  place  or 
cavern  in  the  earth  which  contains  metals  or  minerals  : "  and  he  defines  a  mineral  to 
be  a  "fossile  body  ;  matter  dug  out  of  mines  :  all  metals  are  minerals,  but  all  minerals 
are  not  metals."  He  defines  stone  thus  :  "  Stones  are  bodies  insipid,  hard,  not  ductile 
or  malleable,  nor  soluble  in  water."  [Alderson,  B.  The  18th  section  provides,  that 
the  commissioner  shall  set  out  such  parts  of  the  commons  as  he  shall  think  fit,  not 
exceeding  two  acres,  to  be  used  and  enjoyed  by  the  proprietors  of  land,  for  the 
purposes  of  common  watering-places  for  cattle,  and  getting  stones  and  other  minerals 
for  ei'ecting  and  repairing  buildings,  &c.,  and  for  the  reparation  of  the  public  roads.] 
That  shews  that  the  stones  would  otherwise  be  vested  in  the  lord,  or  there  would 
have  been  no  necessity  for  excepting  them  out  of  the  act. 

Cowling,  contra.  Stones  are  not  included  within  the  terms  "mines  and  minerals" 
in  the  32nd  section.  The  object  of  the  act  was,  that  the  waste  lands  should  be 
inclosed  :  the  lord  should  have  the  mines  only  in  the  strict  sense  of  the  word.  By  the 
17th  section,  the  commissioner  is  to  set  out  such  parts  of  the  waste  as  shall  be  equal 
in  value  to  one-sixteenth  part  of  it,  as  a  recompense  for  all  such  right  and  interest  as 
was  not  thereinafter  expressly  reserved.  With  respect  to  the  18th  section,  the  word 
"  minerals "  is  there  clearly  used  by  mistake  for  materials,  the  only  object  of  that 
section  being  to  provide  materials  for  erecting  and  repairing  buildings,  walls,  fences, 
&c.,  and  the  public  roads.  The  stratum  of  stone  in  question  lies  near  the  surface,  and 
would  be  known  of  at  the  time  the  act  was  made,  and,  therefore,  if  intended  to  be 
reserved,  would  have  been  so  by  the  term  "  stone."  A  mine  is  a  subterraneous  working, 
and  claj',  if  got  low  in  the  earth,  [869]  may  be  called  a  mine,  but  not  if  near  the 
surface :  Bex  v.  Bretkll  (3  B.  &  Ad.  424).  A  reservation  of  this  stone  would  be 
contrary  to  the  spirit  of  the  act,  the  object  of  whicn  was  to  promote  the  improvement 
of  the  land.  There  is  no  such  reservation  in  the  General  Inclosure  Act ;  and  the  14th 
and  10th  sections  of  that  act  will  be  found  to  be  at  variance  with  it.  This  reservation 
must  be  construed  strictly  against  the   lord:    the  words  are,   "mines  and  minerals 
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'within  and  under'  the  waste."  Whether  or  not  a  place  is  a  mine,  depends  on  the 
mode  of  working  it,  and  it  must  be  subterraneous :  Rex,  v.  iJunxford  (2  Ad.  &  El.  5(5.5) 
and  Rer,  v.  Scdijelei/  (2  E.  &  Ad.  65).  [Parke,  B.  Is  the  lord's  right  to  a  mineral  to 
depend  on  the  mode  of  working  it  ?]  A  mineral  is  something  which  comes  out  of  a 
mine.  All  stone  is  part  of  the  mineral  kingdom,  and  if  the  lord's  construction  of  this 
reservation  is  right,  he  might  take  gravel  and  clay.  The  word  "fossils,"  in  the  32nd 
section,  must  be  construed  with  reference  to  the  foregoing  words,  viz.  "  lead  ore, 
lead,  coal,  iron-stone;"  it  is  used  as  ejusdem  generis.  In  the  18th  section  stone  is 
expressly  mentioned,  and  power  given  to  the  proprietors  of  land  to  get  stone ;  but 
that  is  virtually  repealed  by  the  32nd  section,  if  it  be  construed  as  the  other  side 
contend  it  should  be.  In  Toumkij  v.  Gibson  (2  T.  R.  701),  the  words  "rent,  and  all 
other  royalties  and  manorial  jurisdictions  whatever,"  were  held  not  to  include  mines. 

Hugh  Hill,  in  reply.  The  word  "  stones,"  being  coupled  with  the  words  "  other 
minerals,"  in  the  ISth  section  of  the  act,  tends  strongly  to  shew  that  the  framers  of 
the  act  meant  to  include  them  in  the  latter  term ;  and  there  can  be  no  question,  that 
the  words  "mines  and  minerals"  are  sufficient  to  include  stone,  if  the  Legislature 
intended  that  [870]  they  should  do  so.  In  Rex  v.  Sedi/eleij  (2  B.  &  Ad.  65),  limestone 
was  held  to  be  a  mineral  when  it  was  worked  by  sinking  shafts  perpendicularly  down 
to  the  stratum.  But  what  ought  to  determine  this  question  in  favour  of  the  plaintiff 
is,  the  clause  at  the  end  of  the  32nd  section,  which  requires  the  lord,  in  the  searching 
for  and  working  the  mines,  to  "  keep  the  first  layer  of  earth  separate  and  apart "  by 
itself,  without  mixing  the  same  with  the  lower  strata,  which  shews  that  he  was  to  be 
entitled  to  all  below  the  first  layer. 

Cur.  adv.  vult. 

Pauke,  B.  The  question  in  this  case  is,  whether  the  plaintiff.  Lord  Rosse,  is 
entitled  to  the  stratum  of  stone  under  the  allotments  of  the  waste  of  the  manor  of 
Shipley,  inclosed  by  virtue  of  the  act  of  55  Geo.  3,  c.  IS. 

Lord  Rosse  is  the  assignee  of  I)r.  Cyril  Jackson,  who  was  lord  at  the  time  of  the 
inclosure,  and  has  all  the  rights  reserved  to  him  by  the  Inclosure  Act. 

What  these  rights  are  depends  upon  the  construction  of  the  act,  which  is  not  very 
clearly  expressed,  and  is  open  to  much  doubt ;  but  the  result  of  our  consideration  of 
the  whole  of  its  provisions  is,  that,  in  our  opinion,  the  right  to  the  stratum  of  stone 
was  reserved  to  the  lord,  and  consequently  the  plaintiff  is  entitled  to  recover. 

It  is  clear  from  the  recital,  that,  before  the  passing  of  the  act,  the  lord  was  entitled 
to  the  soil  of  the  waste,  and  to  everything  constituting  that  soil,  including  every 
stratum  of  stone ;  and  the  question  is,  how  much  of  this  right  is  taken  away  and 
transferred  under  the  Inclosure  Act  to  those  to  whom  allotments  are  made  1 

All  is  taken  away  except  that  which  is  reserved  by  the  saving  clause  (the  32nd), 
which  is  to  be  construed  with  reference  to  the  original  title  of  the  lord  to  the  whole 
of  the  soil.  That  section  provides,  that  nothing  in  the  act  [871]  contained  is  to  be 
construed  to  extend  to  defeat,  lessen,  or  prejudice  the  right,  title,  or  interest  of  Cyril 
Jackson,  or  any  future  lord  or  lords  of  the  manor  of  Shipley  aforesaid,  in  or  to  the 
seigniories  and  royalties  belonging  to  the  said  manor  of  Shipley,  but  that  Dr.  Jackson 
may  from  time  to  time  enjoy  all  rents,  services,  courts,  Sic,  and  all  mines  and  minerals, 
of  what  nature  or  kind  soever,  lying  and  being  within  or  under  the  said  commons  and 
waste  ground.s,  in  as  full,  ample,  and  beneficial  a  manner,  to  all  intents  and  purposes, 
as  they  could  or  might  respectively  have  held  and  enjoyed  the  same  in  case  this  act 
had  not  been  made.  Then  it  goes  on  to  make  a  provision  for  the  working  of  the 
mines  and  minerals :  "  And  that  the  .said  Cyril  Jackson,  and  such  other  person  or 
persons  as  aforesaid,  shall  and  may,  from  time  to  time  and  at  all  times  thereafter,  have, 
hold,  win,  work,  and  enjoy  exclusively  all  mines  and  minerals,  of  what  nature  or  kind 
soever,  within  and  under  the  said  commons  and  waste  grounds,  and  within  and  under 
every  part  thereof,  together  with  all  convenient  and  nccessarj'  ways,  and  full  liberty 
of  laying,  working,  and  repairing  waggon  ways  and  other  ways  in,  through,  over,  and 
along  the  said  commons  and  wa.ste  groiuuls,  or  any  part  thereof,  with  full  and  free 
liberty,  power,  and  authority  of  digging,  sinking,  searching  for,  winning  and  working 
the  said  mines  and  minerals,  and  leading  and  carrying  away  the  lead  ore  and  coal, 
iron-stone,  and  fossils,  to  be  gotten  thereout,  and  of  making  pits,  shafts,  and  pumps, 
X'C,  and  of  erecting,  building,  and  using  houses,  kilns,  fire-engines,  .ami  otlicr  engines, 
&c.  at  their  free  will  and  pleasure,  and  to  do,  execute,  and  perform  all  such  other 
works,  acts,  matters,  and  things,  either  now  in  use  or  thereafter  to  be  invented,  as 
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shall  or  may  be  necessary  or  convenient  for  the  full  and  complete  working,  use,  and 
enjo^'ment  of  the  said  mines  and  minerals  thereby  reserved,  in  as  full,  ample,  and 
beneficial  a  manner,  to  all  intents  and  purposes,  as  [872]  they  might  or  could  have 
done  in  case  this  act  had  not  been  made,  without  any  interruption,  disturbance,  claim, 
or  demand  whatsoever :  Provided,  nevertheless,  that  the  said  Cyril  Jackson,  his  heirs 
and  assigns,  and  his  and  their  tenants  and  lessees,  shall,  and  they  are  hereby  required, 
in  the  searching  for  and  working  the  said  mines  and  minerals,  to  keep  the  first  layer 
or  stratum  of  earth  separate  and  apart  by  itself,  without  mixing  the  same  with  the 
lower  strata." 

The  term  "  minerals,"  here  used,  though  more  frequently  applied  to  substances 
containing  metals,  in  its  proper  sense  includes  all  fossil  bodies  or  matters  dug  out  of 
mines  ;  and  Dr.  Johnson  says,  that  "all  metals  are  minerals,  but  all  minerals  are  not 
metals;"  and  mines,  according  to  Jacob's  Law  Dictionary,  are  "quarries  or  places 
where  anything  is  digged  ;"  and  in  the  Year  Book,  17th  Edw.  3,  e.  7,  "  minera;  de 
pierre  "  and  "de  charbon  "  are  spoken  of.  Beds  of  stone,  which  may  be  dug  by  winning 
or  quarrying,  are  therefore  properly  minerals,  and  so  we  think  they  must  be  held  to 
be  in  the  clause  in  question,  bearing  in  mind  that  the  object  of  the  act  was  to  give  the 
surface  for  cultivation  to  the  commoners,  and  to  leave  in  the  lord  what  it  did  not  take 
away  for  that  purpose ;  and  this  construction  is  greatly  favoured  by  the  last  clause, 
which  provides  that  the  surface  soil,  "the  first  layer  or  stratum  of  earth,  is  to  be  kept 
separate,  without  mixing  with  the  lower  sti'ata ; "  a  provision  which  clearly  indicates 
that  the  removal  of  the  surface  .soil  to  a  great  extent  may  take  place,  and  be  subse- 
quently restored,  so  that  the  getting  strata  of  stone  hy  quarrj'ing  must  have  been 
contemplated. 

It  must,  however,  be  admitted,  that  the  provision  authorising  the  working  of  mines 
and  minerals,  and  leading  and  carrying  away  the  lead  ore,  lead,  coals,  iron-stone,  and 
fossils,  leads  to  the  supposition  that  the  legislature  intended  to  reserve  metallic 
minerals  only,  and  creates  much  doubt  about  the  true  construction  of  the  word  in  this  act. 
But  [873]  the  word  "fossils,"  in  a  strict  sense,  may  apply  to  stones  dug  or  quarried  ; 
at  any  rate,  we  do  not  think  that  this  provision  so  clearly  indicates  the  intention  of 
the  legisl.ature  to  limit  the  proper  meaning  of  the  word,  as  to  call  upon  us  to  do  so. 

We  place  no  reliance  on  the  word  "  minerals  "  being  connected  with  stone  in  the 
18th  section,  and  treated  as  ejusdem  generis,  as  the  word  is  probably  introduced  by 
mistake  for  the  word  "materials." 

We  ai'e,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

Judgment  for  the  plaintiff. 

Bradley  v.  B.4RDSLEy  and  Another.  Dec.  4,  1845. — Debt  by  the  payee  against 
the  makers  of  a  promissory  Tiote,  dated  the  15th  of  April,  1843,  for  the  payment 
of  1451.  4s.,  on  or  before  the  15th  of  April,  1845.  Plea,  that,  by  the  said  note, 
at  the  time  of  the  making,  the  defendants  promised  to  pay  the  sum  therein 
mentioned,  without  specifying  any  time  for  the  payment ;  that,  after  the  note 
was  made  and  issued,  and  was  complete  and  delivered  to  the  plaintifl',  the  note 
was,  by  the  defendants'  consent,  but  without  the  same  being  re  stamped,  altered 
by  the  plaintift'  in  a  material  part,  by  making  the  same  to  be  payable  on  or  before 
the  I'lth  of  April,  1845,  and  by  the  insertion  of  the  words  "and  to  be  paid  on  or 
before  the  15th  of  April,  1845."  Replication,  that,  before  and  at  the  time  of 
making,  issuing,  completing,  and  delivering  the  note  to  the  plaintiff,  and  before 
the  said  alteration  was  made,  it  was  meant  and  intended  by  the  plaintiff  and  the 
defendants  that  the  note  should  be  payable  on  or  before  the  15th  of  April,  1845, 
and  that  the  words  so  inserted  in  the  note  should  be  inserted  therein,  but  by  the 
mistake  of  the  plaintiff  and  the  defendants  the  note  was  made  and  issued,  and 
was  complete  and  delivered  to  the  plaintiff,  without  specifying  any  time  of 
payment ;  that  the  alteration  was  made  with  the  intent  and  purpose  of  correcting 
the  mistake,  and  making  the  note  payable,  according  to  the  intention  of  the 
plaintitf  and  the  defendants,  within  a  reasonable  time,  and  before  negotiation. 
Rejoinder,  that,  before  and  at  the  time  of  the  making,  issuing,  and  completing  of 
the  note,  and  before  the  alteration,  it  was  not  intended  by  the  plaintiff  and  the 
defendants  that  the  note  should  be  made  payable  on  or  before  the  15th  of  April, 
1845. — Held,  on  special  demurrer,  first,  that  the  rejoinder  was  bad,  as  taking  too 
large  a  traverse,  by  putting  in  issue  the  meaning  of  the  parties  before  as  well  as 
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at  the  time  of  making  the  note ;  secondly,  that  the  plea  was  no  answer  to  the 
declaration,  inasmuch  as  the  Stamp  Laws  anthorise  the  stampinj;  of  certain  kinds 
of  notes  before  the  trial,  and  the  plea  did  not  shew  that  this  was  not  one  of  those 
cases. — Senihle,  that  the  replication  was  had,  in  not  shewing  that  the  promissory 
note  was  not  originally  binding  upon  the  parties  before  the  alteration. 

[S.  C.  3  I).  &  L.  476 ;  15  L.  J.  Ex.  115.] 

Debt  b)'  the  payee  agaitist  the  makers  of  a  promissory  note,  made  on  the  1 5th  of 
April,  liS43,  for  the  payment  of  1151.  4s.,  on  or  before  the  15th  of  April,  18t5. 

[874]  Plea,  that,  by  the  said  note,  at  the  time  the  same  was  made  and  signed  by 
the  defendants,  to  wit,  on  the  15th  of  April,  1S43,  the  defendants  promised  to  pay 
the  said  sum  of  money  therein  mentioned,  without  thereby  specifying  any  time  for 
the  payment  thereof,  and  the  defendants  did  not  thereby  then  promise  to  pay  the 
said  sum  on  or  before  the  said  15th  of  April,  1845,  as  in  the  said  first  count 
mentioned,  or  at  or  within  an}'  other  day  or  time  whatsoever  ;  that  after  the  note  was 
made  and  issued,  and  was  complete  and  delivered  to  the  plaintiff,  and  not  before,  to 
wit,  on  the  said  15th  of  April,  1843,  the  note  was,  by  the  consent  of  them  the 
defendants,  but  without  the  same  being  re-stamped,  altered  by  the  plaintift'  in  a 
certain  material  part,  that  is  to  say,  by  making  and  expressing  the  same  to  be  payable 
on  or  befoie  the  15th  of  April,  1845,  and  by  the  insertion  in  the  said  note  of  the 
words  "and  to  be  paid  on  or  before  the  15th  of  April,  1845,"  which  words,  before 
such  alteration,  were  not  inserted  or  contained  in  the  said  note.     Verification. 

Keplication,  that,  before  and  at  the  time  of  making  and  issuing,  and  completing 
and  delivering  of  the  note  to  the  plaintiff,  and  before  the  said  alteration  was  made, 
it  was  meant  and  intended  by  the  plaintift  and  the  defendants  that  the  note  should 
be  payable  on  or  before  the  15th  of  April,  1845,  and  that  the  said  words  .so  inserted 
in  the  note  should  be  inserted  therein  ;  but  by  the  mistake  of  the  plaintift'  and  the 
defendants  the  note  was  made  and  issued,  and  was  complete  and  delivered  to  the 
plaintift',  without  thereby  specifving  any  time  for  the  payment  of  the  said  sum  of 
money  ;  that  the  alteration  was  made  with  the  intent  and  for  the  purpose  of  correcting 
the  saifl  mistake  and  making  the  note  payal)le  and  in  form  according  to  the  said 
meaning  and  intention  of  the  plaintift' and  the  defendants,  anil  with  their  consent,  and 
within  a  reasonable  time  after  the  making  of  the  note,  and  before  the  same  had  been 
negotiated  by  the  plaintifl'.      Verification. 

[875]  Rejoinder,  that,  before  and  at  the  time  of  the  making  and  issuing,  and 
completing  and  delivering  of  the  note  to  the  plaintift",  and  before  the  said  alteration 
was  made,  it  was  not  meant  or  intended  by  the  plaintitl' and  the  defendants  that  the 
note  shoidd  be  made  payable  on  or  before  the  saifl  15th  of  Apiil,  1845,  or  that  the 
said  words  so  inserted  and  added  in  and  to  the  said  note  should  be  inserted  or  added 
modo  et  forma,  i*ljc.  :  concluding  to  the  country. 

Special  demurrer,  assigning  for  cau.ses  (inter  .alia),  that  the  rejoinder  was  bad,  in 
putting  in  issue  immaterial  matter,  by  traversing  that  it  was  meant  or  intended,  before 
the  completing,  issuing,  and  delivering  the  said  note,  that  it  should  be  made  payable 
as  alleged  in  the  replication.     Joinder  in  demurrer. 

Willes,  in  support  of  the  demurrer.  First,  the  rejoinder  is  clearly  bad.  (Parke,  B. 
Yes ;  the  intention  of  the  patties  before  the  m.iking  of  the  note  is  immaterial :  the 
question  is,  what  was  their  intention  at  the  time  of  making  it!]  Then,  secondly,  the 
plea  is  bad.  It  is  not  a  good  plea  at  common  law,  and  can  only  be  made  good  by 
importing  into  it  the  Stamp  Laws.  Two  points  arise  upon  this  head  :  first,  whether, 
supposing  the  acts  are  pleadable,  the  defendant  has  introduced  sutBcient  facts  to  apply 
them  to  this  case  ;  secondly,  whether  the  Stamp  Acts  are  pleadable  or  not.  The  plea 
says,  that,  after  the  note  was  issued  and  was  complete,  it  was,  by  the  defendants' 
consent,  but  without  the  same  being  re-stamped,  altered  by  the  plaintift'  in  a  material 
part,  &c.  But  it  is  not  specific  enough  to  sa}'  "re-stamped;"  that  is  an  ambiguous 
word  :  itshould  have  siid  "stamped  or  marked  with  the  |)aymentof  duty  "  [Pai-kc,  B. 
You  arc  now  upon  general  demurrer.]  Yes  ;  but  there  must  be  some  allegation  on 
which  issue  can  be  taken,  otherwise  the  pleading  is  bid  on  general  demurrer.  But 
after  the  alteration  this  note  could  not  be  restampcd.  [876]  When  a  st.impefl  paper 
is  once  used,  it  cannot  be  stamped  again.  [Parke,  H.  Reject  the  words  "without 
the  same  being  restampcd  "  as  unnecessary  :  what  do  you  say  to  it  then  !)  Secondly, 
supposing  those  woi-ds  to  mean  "  marked  with  the  payment  of  duty  ;  "  the  Stamp  Acts 
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are  not  pleadable,  unless  in  cases  where  they  make  the  unstamped  instrument  void. 
In  La:arus  v.  Cawie  (3  Q.  B.  459  ;  2  Gale  &  D.  487),  it  was  held,  that  inasmuch  as  the 
55  Geo.  3,  c.  184,  s.  19,  expressly  prohibited  the  re-issuing  of  a  bill  of  exchange  which 
had  been  paid,  and  inflicted  a  penalty  on  any  person  doing  it,  the  defence  was  available 
by  plea.  But,  in  this  case,  there  was  nothing  illegal  in  the  issuing  of  the  note  after 
the  alteration.  The  only  effect  of  the  stamp  laws  is,  that  a  promissory  note  unstamped 
cannot  be  given  in  evidence.     There  is  nothing  illegal  in  the  contract  itself. 

Cowling,  contrk.  The  plea  is  good,  for  the  Stamp  Acts  may  be  pleaded.  This  is 
clear  from  the  19th  section  of  31  Geo.  3,  c.  25,  which  enacts,  "that  no  bill  of  exchange 
or  promissory  note,  &c.  shall  be  pleaded  or  given  in  evidence,"  unless  it  be  stamped. 
The  meaning  of  that  section  is,  that  the  plaintiff  has  no  right  of  action  upon  an 
unstamped  note ;  and  if  so,  the  defendants  may  plead  that  matter.  They  may  either 
deny  the  existence  of  the  note,  and  object  to  its  reception  in  evidence,  or  plead  that 
it  is  not  duly  stamped  or  marked  with  the  payment  of  duty.  This  point  was  not 
decided  in  Lazarus  v.  C'cnvie.  There  the  plea  to  a  declaration  on  a  bill  of  exchange  by 
indorsee  against  acceptor  was,  that  the  acceptance  was  for  the  accommodation  of  the 
drawer,  and  without  consideration  ;  that,  before  the  indorsement  to  the  plaintiff,  the 
drawer  negotiated  the  bill  for  his  own  use,  and  paid  it  when  due,  whereupon  it  was 
re-delivered  to  him ;  and,  after  it  was  due,  the  drawer  indorsed  it  to  the  plaintiff 
without  its  being  re-stamped,  or  payment  of  any  duty  in  respect  of  the  re-[877]-issuiug  ; 
of  which  the  plaintiff  had  notice.  Lord  Denman,  C.  J.,  says,  in  conclusion,  "It  is 
said,  however,  that  the  Stamp  Acts  do  not  make  a  bill  without  a  stamp  void,  but  only 
forbid  its  being  received  in  evidence.  That  may  be  so  in  some  cases ;  but  the  19th 
section  of  stat.  55  Geo.  3,  c.  184,  expressly  prohibits  the  re-issuing  a  bill  of  exchange 
which  has  been  paid,  and  inflicts  a  penalty  of  £50  on  any  person  doing  it.  A  bill 
issued  contrary  to  such  prohibition  is  certainly  void.  We  think,  upon  the  whole,  that 
the  facts  may  be  so  pleaded."  The  Court  do  not  there  decide  the  general  question, 
whether  the  Stamp  Acts  may  be  pleaded,  but  they  certainly  intimate  that  they  may. 
Such  a  plea  might  be  bad  upon  special  demurrer,  but  it  is,  at  all  events,  good  on 
general  demurrer.  What  meaning  can  the  Court  give,  after  the  other  party  has 
pleaded  over,  to  the  word  "  complete  "  befoie  the  alteration,  but  that  it  was  properly 
stamped  before  such  alteration  ?  The  plea,  by  the  word  "  re-stamped,"  must  mean  that 
no  new  stamp  was  imposed,  after  the  alteration,  to  make  it  a  good  note :  the  plea  is 
therefore  good.  Then  the  replication  is  bad  for  not  shewing,  as  it  ought  to  have  done, 
that  the  note  was  only  inchoate,  and  not  binding  until  after  the  alteration  ;  because, 
if  it  was  a  complete  and  available  instrument,  it  could  not  have  been  altered  without 
a  new  stamp  :  Dmones  v.  Richardson  (5  B.  &  Aid.  674) ;  Bathe  v.  Tayloi-  (15  East,  412) ; 
Jones  V.  Jones  (1  C.  &  M.  721);  Kershaw  v.  Cox  (2  Esp.  246);  Byrom  v.  Thomjxson 
(11  Ad.  &  Ell.  31  ;  3  P.  &  D.  71,  863).  [Parke,  B.  The  question  is,  whether  the 
replication  is  equivalent  to  an  averment  that  the  note,  in  its  original  state,  was  not 
binding  on  the  parties.] 

The  Court  then  called  upon 

Willes.  The  plea  ought  to  have  shewn  that  the  note  [878]  was  given  under  such 
circumstances,  that  it  could  not  be  made  valid  by  being  stamped.  There  is  nothing 
to  shew  that  it  could  not  have  been  so  stamped  in  the  present  case.  It  may  have 
fallen  within  the  cases  provided  for  by  the  3rd  section  of  37  Geo.  3,  c.  136,  which 
enables  the  commissioners  to  stamp  instruments,  which,  under  peculiar  circumstances, 
have  been  omitted  to  be  stamped.  Or,  again,  the  note,  if  not  within  the  3rd  section, 
may  possibly  admit  of  being  stamped  within  the  provisions  of  the  5th  section,  as 
having  borne  a  stamp  of  equal  or  superior  value,  although  of  a  different  denomination. 
[He  also  referred  to  the  stat.  5  &  6  Will.  &  M.  c.  21.] 

The  Court  then  called  upon 

Cowling  to  support  the  plea.  It  is  suggested  on  the  other  side,  that  this  promissory 
note  may  have  been  stamped  originally  with  an  agreement  stamp,  in  which  case  it  is 
said  it  might  have  been  re-stamped  ;  but  that  can  hardly  be  the  case,  as  the  note  could 
not  then  be  said  to  be  "complete."  [Parke,  B.  The  word  "complete"  cannot  be 
taken  to  include  the  stamping.  If  the  Stamp  Laws  can  be  pleaded  in  bar  of  an  action, 
it  can  only  be  in  cases  where  the  instrument  cannot  be  made  good  by  being  stamped 
before  the  trial.  The  question,  then,  is,  whether  the  plea  is  good  in  substance.  The 
defendant  is  bound  to  plead  a  plea  good  in  omnibus.]  If  the  fact  were  as  alleged  by 
the  plaintiff,  it  ought  to  have  been  replied. 


14M.  &W.  879.    THE  GRANTHAM  CANAL  COMPANY  V.   HALL         733 

Parke,  B.  I  am  of  opinion  that  the  rejoinrler  is  bad,  because  it  takes  too  large 
a  traverse  ;  for  it  ought  not  to  have  put  in  issue  the  intention  of  the  parties  "before" 
as  well  as  "  at "  the  time  of  making  and  issuing  the  note.  I  think,  also,  that  the 
replication  ought  to  have  shewn  that  the  original  instrument  w.as  not  binding  upon 
the  parties,  and  was  not  complete  before  the  alteration.  But  upon  [879]  this  point, 
it  is  unnecessary  to  give  any  opinion,  because  the  plea  is  bad.  The  instrument  might 
have  been  st<iraped  in  its  altered  form.  The  only  allegation  is,  that  the  instrument 
was  not  re-stamped  ;  but  it  might,  for  aught  that  appears  in  the  plea,  be  stamped 
before  the  trial ;  and,  that  being  the  case,  the  plea  aftbrds  no  answer  to  the  declaration 
The  plea  ought  at  least  to  have  shewn,  although  it  would  not  have  been  good  even 
then,  that  the  note  had  not  beeii  stamped  at  the  time  of  plea  pleaded.  I  am  of  opinion, 
therefore,  that  the  plaintifl'  is  entitled  to  judgment,  on  the  ground  of  the  insufficiency 
of  the  plea. 

Alderson,  B.  I  agree  in  thinking  that  the  plea  is  bad.  If  an  alteration  in  a 
promissory  note  makes  it  bad,  unless  it  be  subsequently  stamped,  it  ought  to  have 
been  alleged  in  the  plea  that  it  was  not  so  stamped  before  the  trial.  If  the  law  were, 
that  no  promissory  note  could  be  enforced  unless  it  were  stamped  at  the  time  of 
making  it,  the  plea  would  aft'ord  a  good  answer  to  the  declaration.  But,  inasmuch  as 
the  note  in  this  case  may,  for  aught  that  appears,  be  made  good  by  being  stamped 
subsequently  to  the  alteration,  it  is  no  answer  to  say,  that,  after  the  note  was  made, 
it  was  altered  without  being  re-stamped.  With  respect  to  the  replication,  I  am  not 
satisfied  that  the  plaintiff  has  made  a  good  answer  to  the  plea.  The  rejoinder  is 
clearly  bad,  for  taking  too  large  a  traverse. 

RoLFE,  B.  I  also  think  that  the  plea  is  bad,  The  statute,  which  says  that  an 
unstamped  instrument  shall  not  "be  pleaded  or  given  in  evidence,"  did  not  intend  to 
make  those  facts  an  answer,  which  in  reality  were  no  aiiswei'  at  all.  The  plea  ought 
to  have  shut  out  every  defence  of  that  nature,  and  have  shown,  that,  under  no 
circumstances,  could  the  note  in  this  case  have  been  made  available. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[880]    In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

The  Company  of  Proprietors  of  the  Grantham  Canal  Navigation  v.  Hall. 
Dec.  I,  1845. — A  canal  act  empowered  the  company  of  proprietors  to  take,  for 
tonnage  upon  all  coals,  stones,  timber,  corn,  ifcc,  and  other  goods,  wares,  and 
commodities  whatsoever,  which  should  be  navigated  or  conveyed  upon  the  canal, 
such  rates  and  duties  as  they  should  think  fit,  not  exceeding  the  sum  of  '2hd.  for 
every  ton,  on  entering  into  or  passing  out  of  the  canal  at  its  junction  with  the 
river  Trent;  and  also,  not  exceeding  the  sum  of  Ud.  per  mile  for  every  ton  of 
coal,  stone,  timber,  corn,  &c.,  and  other  goods,  wares,  and  commodities,  except 
all  dung,  soil,  marl,  ashes,  and  other  manure,  (other  th.ui  lime,  which  should 
pay  half  the  said  tolls),  and  except  gravel,  stone,  or  other  materials  for  mending 
the  roads,  which  should  pass  toll  free,  which  should  be  navigated  or  conveyed 
upon  the  canal.  A  subsequent  section  provided,  that  no  boat  or  vessel  should 
pass  through  any  lock  to  be  made  under  the  act,  without  the  consent  of  the 
company  of  proprietors,  unless  such  boat  or  vessel  should  pay  a  duty  or  rate 
equal  to  what  would  be  paid  by  a  vessel  loaded  with  a  burthen  of  thirty  tons, 
unless  waste  water  should  be  running  over  the  regulating  weir  of  such  lock,  or 
unless  such  vessel  should  be  returning  after  having  passed  on  the  canal  with  a 
greater  burthen  than  thirty  tons  : — Held,  that  a  boat  laden  with  a  burthen  of 
manure,  though  greater  than  thirty  tons,  was  entitled  to  navigate  the  canal,  and 
to  pass  at  any  time  through  the  locks,  without  payment  of  any  toll  whatever. 

[S.  C.  15  L.  J.  Ex.  63.] 

The  above  case  having  been  turned  into  a  special  verdict,(a)    pursuant  to  the 

{a)  See  1.5  M.  <v.  W.  114,  where  the  facts  of  the  case  and  the  clauses  of  the  act  of 
Parliamout  are  fully  stated. 
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leave  reserved  in  the  Court  below,  a  writ  of  error  was  afterwards  brought,  and  was 
now  argued  (h)  by 

Hill,  for  the  plaintifl  in  error.  The  judgment  of  the  Court  below  proceeded  on 
the  ambiguity  in  the  toll  clauses,  and  that  they  ought  to  operate  and  be  construed 
against  the  company  in  favour  of  the  public.  That  rule  does  not  apply  to  a  case  like 
the  present,  or,  if  it  does,  it  is  incorrectly  expressed.  The  correct  rule  is,  that  the 
act  is  to  be  construed  favourably  for  the  public.  Now  the  provision  in  the  96th 
section,  that  no  boat  or  barge  whatever  shall  pass  through  the  locks,  except  it  has 
before  passed  with  a  burden  of  thirty  tons,  or  on  payment  of  a  toll  equal  to  what 
would  be  paid  by  a  vessel  of  thirty  tons  burden,  unless  waste  water  is  running  over 
the  weir,  is  [881]  in  fact  a  provision  for  the  benefit  of  the  public,  so  as  to  ensure  there 
being  sufficient  water  in  the  canal  to  render  it  available  at  all  times  to  the  public  :  it 
imposes  a  tax  upon  those  who  use  the  canal  when  there  is  a  deficiency  of  water,  for 
the  general  benefit.  It  seems  monstrous  to  say,  that  those  who  are  entitled  to  pass 
toll-free  should  use  the  water  without  restriction,  when  others  are  precluded  from 
doing  so.  In  all  the  cases  cited  in  the  Court  below,  the  toll-payer  was  the  public,  and 
easing  him  eased  the  public  also.  The  interest  of  the  persons  claiming  to  use  the 
canal  and  the  public  was  the  same  ;  but  here  the  proposition  on  the  other  side  would 
lead  to  this  absurdity,  that  persons  who  pay  highly  for  the  use  of  the  canal  at  all 
times  would  be  checked  from  passing  along  the  canal  when  there  was  a  deficiency  of 
water,  but  that  no  check  is  to  be  imposed  on  the  carriage  of  manure  by  private 
persons,  the  proprietors  of  land  along  the  canal.  The  82nd  section,  which  gives  the 
right  to  carry  manure  toll-free  in  winter,  shews  that  it  was  only  intended  to  give  this 
privilege  at  a  time  when  it  was  probable  there  would  be  plenty  of  water  in  the  canal. 
The  effect  of  that  section  is,  first,  to  impose  a  gross  tonnage  of  2^d.  on  all  goods,  &c. 
entering  into  or  passing  out  of  the  canal  at  its  junction  with  the  Trent,  and  then  to 
give  a  mileage  toll  of  lAd.  per  ton  ;  the  result  of  which  is,  that  2-kl.  per  ton  is  to  be 
paid  for  all  goods  whatever,  and  the  mileage  toll  foi-  all  goods  except  those  which  are 
to  be  carried  toll  free.  It  may  be  questionable  whether  dung,  soil,  &c.,  are  to  pass  toll- 
free  under  any  circumstances,  like  gravel  for  the  use  of  the  public  roads,  or  lime,  on 
payment  of  half  tolls ;  but  at  all  events,  they  cannot  pass  toll-free  when  there  is  no 
waste  water  running  over  the  weir,  for  in  that  case  all  cargoes  whatever  are  to  pay 
full  toll.  If  the  82nd  and  96th  sections  are  construed  together,  they  will  be  found  to 
produce  this  effect.  The  owner  of  the  boat  in  question  thought,  no  doubt,  he  had  a 
right  to  bring  it  laden  with  manui'e  toll  free,  and  also  to  go  liack  toll  free  ;  but,  under 
the  96th  section,  he  was  liable  to  a  charge  as  for  [882]  a  boat  of  thirty  tons.  The 
cargo  was  "  manure  or  other  goods ; "  the  clause  applies  to  all  boats  whatever,  and 
suspends  all  privileges. 

Hugh  Hill,  for  the  defendant  in  error,  cited  Barrett  v.  The  Stockton  and  Darlington 
Railway  Company  (2  Man.  &  G.  134 ;  2  Scott,  N.  E.  337),  and  The  Leeds  and  Liverpool 
Canal  Company  v.  Hustler  (1  B.  &  C.  424 ;  2  D.  &  E.  556) ;  and  was  then  stopped  by 
the  Court. 

TiNDAL,  C.  J.  The  Court  are  unanimously  of  opinion  that  the  judgment  ought 
to  be  aflfirmed.  The  question,  in  substance,  turns  upon  the  82nd  section  of  the 
company's  act,  giving  a  toll  on  commodities  carried  along  the  canal.  The  first  words 
of  that  section  are :  "  That  it  shall  be  lawful  for  the  said  company  of  proprietors  to 
take  for  their  own  use  and  behoof,  for  tonnage  upon  all  coals,  stones,  timber,  corn, 
grain,  malt,  meal,  flour,  and  other  goods,  wai-es,  merchandize,  and  commodities  what- 
soever, which  shall  be  navigated,  carried,  or  conveyed  upon  or  through  the  said 
intended  canal  and  collateral  cut,  such  rates  and  duties  as  the  said  company  of 
proprietors  shall  think  fit,  not  exceeding  the  sum  of  2-id.  for  every  ton,  on  entering 
into  or  passing  out  of  the  said  intended  canal,  at  its  junction  with  the  river  Trent, 
and  also  not  exceeding  the  sum  of  l^d.  a  mile  for  every  ton  of  coal,  stone,  timber, 
corn,  grain,  malt,  meal,  flour,  and  other  goods,  wares,  merchandize,  and  commodities." 
Supposing  these  words  had  stood  alone,  there  could  have  been  no  doubt  that  there 
would  be  a  duty  payable  in  this  particular  instance,  both  on  entering  the  canal,  and 
also  a  mileage  toll.  But  then  follows  the  exception  ;  and  we  must  see  whether  that 
does  not  exclude  the  above  supposition.     The  exception  is,   "except  all  dung,  soil, 

(b)  Before  Tindal,  C.  J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J.,  Wightman,  J.,  and 
Cresswell,  J. 
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marl,  ashes,  aud  other  manure,  (other  than  lime,  which  shall  pay  half  the  said  [883] 
tolls),  and  except  gravel,  stone,  and  other  materials  for  mending  the  roiids,  which 
are  by  that  section  admitted  to  pass  toll-free,"  that  is,  free  from  both  the  gross  toll 
and  the  mileage  toll.  It  seems,  therefore,  that,  under  the  82nd  section,  manure  is 
to  pass  toll  free  ;  probably  it  was  thought  that  the  benefit  which  would  accrue  to 
agriculture  by  this  provision  was  a  sufficient  reason  for  its  enactment.  Then  comes 
sect.  9G,  upwn  which  the  companj'  found  their  argument  in  favour  of  this  claim.  They 
say  the  efJect  of  that  section  is,  that  no  boat  or  barge  whatever,  with  a  lading  of  less 
than  thirty  tons,  shall  pass  through  the  entrance  lock,  except  on  payment  of  a  toiuiage 
duty  equal  to  what  would  be  paid  b}'  a  vessel  laden  with  thirty  tons,  unless  waste 
water  is  running  over  the  weir.  It  seems  to  us,  however,  that  the  proper  construction 
of  this  section  is,  that  it  applies  to  vessels  laden  with  a  cargo  of  less  than  thirty  tons, 
such  as  would  pay  toll,  and  that  the  effect  of  that  section  is  merely  to  enlarge  the  tolls 
given  by  the  82nd  section  :  for  example,  suppose  a  boat  laden  with  a  ton  of  butter 
and  cheese,  or  other  toll-paying  commodities,  then  it  must  pay  a  toll  equivalent  to  a 
burden  of  thirty  tons,  in  order  to  pass  the  lock  ;  but  if  it  contains  manure  or  other 
exempted  cargo,  it  is  entitled  to  p;iss  toll  free,  whatever  be  its  tonnage.  For  these 
reasons,  we  are  of  opinion  that  the  judgment  of  the  Court  below  ought  to  be 
affirmed. 

Judgment  affirmed. 

[884]    Memorandum. 

In  this  Vacfition,  Edwin  Sandys  Bain,  of  the  Middle  Temple,  Esq.,  and  Charles 
Wilkins,  of  Gray's  Inn,  Esq.,  were  called  to  the  degree  of  the  Coif,  and  gave  ring-s, 
the  former  with  the  motto  "A  Deo  et  Regina,"  the  latter  with  the  motto  "  Xon  quo 
sed  quoraodo." 

End  of  Michaelmas  Vacation. 
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[1]    Reports  of  Cases  Argued  and  Determined  in  the  Courts  of  Exchequer 
AND  Exchequer  Chamber,  Hilary  Term,  9  Victoria. 

In  re  Boothroyd.  Jan.  13,  1846. — The  stat.  17  Geo.  3,  c.  56,  is  repealed,  so  far 
as  relates  to  the  distribution  of  the  penalties  imposed  thereby,  hy  the  58  Geo.  3, 
e.  51,  notwithstanding  the  erroneous  recital  in  the  latter. act  of  the  13th  instead 
of  the  17th  Geo.  3. — A  conviction  under  the  17  Geo.  3,  c.  56,  s.  10,  for  being  in 
possession  of  materials  suspected  to  be  purloined  or  embezzled,  purported  to  be 
made  upon  the  information  on  oath  of  the  informer  and  other  witnesses,  and 
concluded  by  directing  that  the  penalty  should  be  paid,  applied,  and  distributed, 
as  the  law  directs,  according  to  the  form  and  direction  of  the  statute  in  such  case 
made  and  provided  : — Held,  first,  that,  as  the  application  of  the  penalty  was  fixed 
by  the  statute,  and  the  justices  had  no  discretion  therein,  the  conviction  was 
sufficient  in  directing  it  to  be  paid,  &c.  as  the  law  directs. — Secondly,  that  the 
conviction  need  not  state  the  ownership  or  value  of  the  materials,  nor  the  defen- 
dant's knowledge  of  their  having  been  purloined  or  embezzled  ;  nor  that  the 
informer  or  witnesses  were  sworn  in  the  presence  of  the  accused ;  nor  that  the 
accused  had  not,  when  before  the  justices,  applied,  under  the  12th  section  of  the 
act,  for  time  to  produce  the  parties  from  whom  he  had  the  goods. — Thirdly,  that 
it  was  sufficient  if  the  conviction  followed  in  substance  the  form  given  by  the 
statute  ;  and  that  it  was  no  objection  to  it,  that  it  stated  the  information  to  have 
been  on  the  oath  of  the  informer  and  other  witnesses,  (for  the  purpose  of  excluding 
the  informer  from  any  share  in  the  penalty) ;  or  that  the  conviction  purported  to 
have  taken  place  in  a  township ;  or  that  the  information  on  which  the  search- 
warrant  was  granted  stated  only  that  the  informer  had  cause  to  suspect,  &c. — 
Qusere,  whether  the  validity  of  a  conviction,  where  the  right  to  remove  it  by 
certiorari  is  taken  away  by  statute,  can  be  questioned  on  motion  for  a  habeas 
corpus,  the  commitment  not  being  before  the  Court. 

[S.  C.  15  L.  J.  Ex.  170;  10  Jur.  117.] 

John  Boothroyd  was  summarily  convicted,  before  two  justices  of  the  peace  for  the 
West  Riding  of  Yorkshire,  under  the  stat.  17  Geo.  3,  c.  56,  for  having  in  his  possession 
[21  materials  used  in  the  woollen  and  worsted  manufacture,  suspected  to  have  been 
purloined  or  embezzled.     The  conviction  was  in  the  following  terms  : — 

"West  Riding  of  Yorkshire,  to  wit.  Be  it  remembered,  that,  on  the  17th  day  of 
September,  in  the  year  of  our  Lord  18-15,  at  Holmtirth,  in  the  township  of  Wooldale, 
in  the  parish  of  Kirburton,  in  the  West  Riding  of  the  county  of  York,  (the  township 
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of  Wooklule  then,  and  thence  bitherto,  and  still  heiiig  a  township  having  separate 
overseers  of  the  poor  of  the  said  township,  and  the  inhabitants  of  the  said  township 
then,  and  thence  hitherto,  and  still  maintaining  the  poor  of  the  said  township  sopaiately 
and  apart  from  the  said  parish  at  large),  John  Boothroyd,  of  Honley,  in  the  said  riding, 
clothier,  was  convicted  before  us,  John  Harpin,  Esq.,  and  Joseph  Charlesworth,  Esq., 
two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  riding,  upon  the  informa- 
tion upon  oath  of  John  Earnshaw,  of  Newtown,  in  the  township  of  Upper  Thong,  in 
the  said  riding,  inspector,  a  credible  pei'son,  the  informer  in  this  behalf,  (which  said 
information  was  made  by  the  said  John  Earnshaw  as  aforesaid,  heretofore,  to  wit,  on 
the  15th  day  of  September,  in  the  year  of  our  Lord  1845,  and  in  the  riding  aforesaid, 
to  the  said  John  Harpin  and  Joseph  Charlesworth,  then  and  still  being  two  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  I'iding),  and  upon  evidence  upon 
the  oaths  of  certain  persons,  of  whom  the  said  informer  was  one,  to  wit,  of  the  said 
John  Earnshaw,  and  [here  the  conviction  set  out  the  names  and  description  of  the 
other  witnesses],  credible  witnesses,  (which  said  evidence  was  so  given  as  aforesaid  on 
the  day  and  year  first  above  mentioned,  at  Holmtirth  aforesaid,  before  us  the  said 
John  Harpin  and  Joseph  Charlesworth,  so  being  such  justices  as  aforesaid,  in  the 
presence  and  hearing  of  the  said  John  Boothroyd,  of  a  misdemeanour ;  for  that  he  the 
said  John  Boothroyd  had,  on  the  15th  day  of  September,  in  the  year  of  our  Lord  1845, 
[3]  in  his  possession,  in  his  dwelling-house,  situate  in  the  township  of  Honley,  in  the 
parish  of  Almondbury,  in  the  said  riding,  (the  said  township  of  Honley  then,  and 
thence  hitherto,  and  still  being  a  township  having  separate  overseers  of  the  poor  of 
the  said  township  of  Honley,  and  the  inhabitants  of  the  said  township  of  Honley  then, 
and  thence  hitherto,  and  still  maintaining  the  poor  of  the  said  township  of  Honley 
separately  and  apart  from  the  said  parish  of  Almondbury  at  lai'ge),  certain  materials 
used  in  the  woollen  and  worsted  manufacture,  to  wit,  l-'iO  lbs.  weight  of  woollen  caps 
and  woollen  waste,  then  and  there  suspected  to  be  purloined  or  embezzled,  and  then 
and  there  found  in  the  dwelling-house  of  the  said  John  Boothroyd,  and  in  the  possession 
of  the  said  John  Boothroyd.     And  the  said  materials  having  been  so  found  as  afore- 
said, the  said  John  Boothroyd,  having  been  duly  brought  before  us  the  said  John 
Harpin  and  Joseph  Charlesworth,  so  being  such  justices  as  aforesaid,  on  the  said  17th 
day  of  September,  in  the  year  of  our  Lord  1845,  at  the  said  township  of  Wooldale,  in 
the  parish  of  Kirburton  aforesaid,  in  the  riding  aforesaid,  he  the  said  John  Boothroyd 
did  not  then,  or  at  any  other  time,  give  an  account,  to  the  satisfaction  of  us  the  said 
justices,  how  he  came  by  the  said  materials,  nor  did  he  the  said  John  Boothroyd  then, 
or  at  any  other  time,  produce  before  us  the  said  justices  the  party  or  parties,  or  any 
person  or  persons  duly  entitled  to  dispose  of  the  same  materials,  or  of  whom  he  bought 
or  received  the  same  ;  but  though  then  and  there  i-ecpiired  by  us  the  said  justices, 
then  and  there  wholly  neglected  and  refused  so  to  do,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  ;  whereby  and  by  force  of  the  said  statute  the 
.said  John   Boothroyd  is  to  be  deemed  and    adjudged  guilty   of  a    misdemeanour. 
Whereupon  we  the  said  justices,  so  being  such  justices  as  aforesaid,  do  adjudge  the 
said  John  Boothroyd  to  be  guilty  of  the  said  misdemeanour,  and  that  he  hath  forfeited 
for  his  said  offence  the  sum  of  £20  of  lawful  money  of  Gi-eat  [4]  Britain,  to  lie  paid, 
applied,  and  distributed  as  the  law  directs,  accoixling  to  the  form  and  directions  of  the 
statute  in  such  case  made  and  provided  :  and  if  the  same  be  not  paid,  and  if  no 
sufficient  distress  shall  be  found  whereon  to  levy  the  said  penalty  and  forfeiture  of 
£20,  then  we  the  said  justices  do  adjudge  that  the  .said  John  Boothroyd  be  committed 
to  the  House  of  Correction  at  Wakefield,  in  and  for  the  said  riding,  without  bail  or 
mainprize,  foi'  the  space  of  one  month,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided.     Given  under  oui'  hands  and  seals,  the  day  and  year  first 
above  written.  "John  Hahi'IN  (i..  s.). 

"Jo.SKl'II  Cu.vKLE.swoirni  (l.  s.)." 

This  conviction  was  founded  on  the  following  information: — "The  information 
and  complaint  of  John  Earnshaw,  of  Newtown,  in  the  township  of  Upper  Thong,  in 
the  said  riding,  taken  upon  oath  before  us,  two  of  her  Majesty's  justices  of  the  peace 
acting  in  and  for  the  said  riding,  on  the  15th  day  of  September,  in  the  year  of  our 
Lord  1845,  who  saith,  that  he  hath  cause  to  susjicct,  and  verily  believes,  that  a 
quantity  of  purloined  and  embezzled  materials  used  in  the  worsted,  woollen  cloth, 
mohair,  or  silk  manufacture,  arc  concealed   in   the  dwcUing-liouse,  out-housc,  yard, 

Ex.  Div.  IX.— 24 


738  IN    RR    BOOTHROYD  15M.&W.5. 

garden,  or  other  place  or  places  in  the  possession  or  occupation  of  John  Boothroyd,  of 
Honley,  in  the  said  riding,  mamifacturer.  He  therefore  prays  our  warrant  to  search 
the  said  premises  for  the  said  materials  ;  and  if  on  such  search  the  same  shall  be  found, 
that  they  may  be  disposed  of,  and  the  guilty  party  dealt  with,  according  to  law. 

"John  Earnshaw. 

,,0  I.  e  r John  Harpin, 

"Sworn  before  us, | j^^^pj^  charlesworth." 

Boothroyd  appealed,  under  the  20th  section  of  the  above  statute,  to  the  Quarter 
Sessions,  when  the  conviction  was  [5]  confirmed,  and,  in  default  of  payment  of  the 
penalty,  he  was  committed  for  a  month  to  the  House  of  Correction  at  Wakefield. 

Pashley  now  moved,  on  an  affidavit  setting  forth  the  above  facts,  for  a  writ  of 
habeas  corpus  to  the  keeper  of  the  House  of  Correction,  commanding  hira  to  bring  up 
the  body  of  the  said  John  Boothroyd,  in  order  that  he  might  be  discharged.  The 
commitment  in  this  case  is  not  before  the  Court ;  but  the  conviction  on  which  it  is 
founded  is  shewn  to  the  Court,  and  it  is  defective  in  several  material  particular.?. 
The  right  to  remove  the  conviction  by  certiorari  is  taken  away  by  the  22nd  section  of 
the  17  Geo.  3,  c.  56  ;  but  it  is  nevertheless  competent  to  the  party  convicted  to  apply 
for  a  habeas  corpus,  and  on  that  motion  to  shew  the  defects  of  the  conviction  :  hi  re 
Reynolds  (1  Dowl.  &  L.  846). 

First,  then,  this  conviction  is  bad,  for  not  containing  a  sufficient  adjudication  of 
the  mode  in  which  the  penalty  shall  be  applied.  It  merely  directs,  that  it  shall  be 
"paid,  applied,  and  distributed  as  the  law  directs,  according  to  the  foi-m  of  the 
statute  in  such  case  made  and  provided."  The  question  depends  upon  the  efTect 
which  the  suksequent  statute,  the  58  Geo.  3,  c.  51,  had  upon  the  17  Geo.  3,  c.  56,  as 
to  the  application  of  the  penalties  given  by  the  latter  statute.  The  17  Geo.  3,  c.  56, 
s.  14,  directs,  that  one  moiety  of  the  penalty  shall  be  paid  to  the  informer,  and  the 
other  moiety  "to  and  amongst  the  poor  of  the  parish,  town,  and  place  where  such 
conviction  shall  be,  or  to  such  public  charity  or  charities  as  the  justices  convicting 
shall  appoint."  Then,  by  the  58  Geo.  3,  c.  51,  various  acts  are  recited  and  repealed 
or  amended,  and  amongst  them,  "An  act  passed  in  the  thirteenth  year  of  his  present 
Majesty,  intitled"  &c.,  [setting  out  a  title  identical  with  that  of  the  17  Geo.  3,  c.  56], 
so  far  as  I'elates  to  the  payment  of  forfeitures  ;  and  [6]  enacts,  that  the  penalties  shall 
be  applied,  one  moiety  to  the  informer,  and  the  other  to  the  churchwardens  and 
overseei-s  of  the  poor  of  the  parish  in  which  the  oftence  was  committed.  There 
was,  however,  an  act  of  the  13th  of  Geo.  3,  relating  to  this  subject-matter,  viz.  the 
13  Geo.  3,  c.  68,  empowering  magistrates  to  settle  and  regulate  the  wages  of  persons 
employed  in  the  silk  manufacture  within  their  respective  jurisdictions,  to  which  the 
repeal  may  be  applied.  And  the  mere  title  of  an  act  is  immaterial :  Chance  v.  Adams 
(1  Ld.  Raym.  77),  Bryant  v.  JVitliers  (2  M.  &  Selw.  123).  It  is  true,  that  "17  Geo.  3  " 
is  printed  in  the  margin  opposite  to  the  words  "  thirteenth  year  of  his  present  Majesty," 
but  the  notes  in  the  margin  are  no  part  of  the  statute.  [Alderson,  B.  Surely  the 
title  shews,  with  greater  cei'tainty  than  the  date,  the  statute  to  which  reference  is 
made.]  It  appears  to  have  been  taken  for  granted,  in  Davis  v.  Nest  (6  C.  &  P.  167), 
that  a  conviction  under  the  1 7  Geo.  3,  c.  56,  giving  a  portion  of  the  penalty  to  a 
charity,  was  still  valid.  This  question  was  expressly  raised  in  the  case  of  Beg.  v. 
li'ikock,  in  the  Court  of  Queen's  Bench,  not  yet  reported. ((Z)  In  Beg.  v.  Barret 
(1  Salk.  383),  a  conviction  for  deer  stealing,  whereb}'  the  penalty  was  adjudged  to  be 
paid  "according  to  the  form  of  the  statute,"  without  directing  in  terms  that  one  half 
should  go  to  the  poor,  and  the  other  half  to  the  party  aggrieved,  was  hold  good  ;  but 
that  was  before  the  passing  of  the  Gilbert  Act  and  of  the  Poor-law  Amendment  Act. 
[Alderson,  B.  Can  that  possibly  make  any  difference  ?  Can  the  fact  of  the  law  being 
more  or  less  complicated  affect  the  question'!]  But,  further,  this  conviction  purports 
to  have  taken  place  in  a  township  maintaining  its  own  poor,  whereas  the  statute 
directs  that  the  penalty  shall  go  to  the  poor  of  the  parish.  [7]  If  the  township  be 
extra-parochial,  the  informer  would  be  entitled  to  the  whole  penalty  :  Bex  v.  ll'yatt 
(2  Ld.  Raym.  1478),  Bex  v.  Priest  (6  T.  R.  538).  [Alderson,  B.  It  seems  to  me  that 
it  is  sufficient  to  say  that  it  is  to  be  paid  "  as  the  law  directs ; "  and  that  for  this 

(d)  Since  reported,  7  Q.  B.  317,  and  expressly  deciding  that"  the  17  Geo.  3,  c.  56, 
is  repealed  by  the  58  Geo.  3,  c.  51,  as  to  the  application  of  the  penalty. 
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purpose  "  township  "  and  "  parish  "  are  on  the  same  footing  The  17  Geo.  3,  e.  56,  s.  18, 
enacts,  that  any  inhabitant  of  any  parish,  township,  or  place  where  the  offence  was 
committed,  shall  be  a  competent  witness,  that  is,  notwithstanding  his  being  interested 
as  entitled  to  the  penalty.] 

Secondly,  the  conviction  does  not  follow  the  form  given  by  the  schednle  of  the 
17  Geo.  3,  c.  56,  and  therefore  it  ought  to  be  complete  in  all  respects,  and  to  state, 
with  the  same  certainty  as  in  an  indictment,  everything  necessary  to  constitute  the 
offence  charged.  Now  this  conviction  does  not  .state  to  whom  the  goods  belonged,  or 
that  the  owner  was  unknown  ;  nor  the  value  of  the  goods,  or  that  they  were  of  any 
value  ;  nor  that  the  party  h;ul  them  in  his  possession  with  the  knowledge  that  they 
were  purloined  or  embezzled.  It  has  been  held  necessary  to  allege  the  value  of,  and 
profMjrty  in,  the  goods,  as  well  in  an  indictment  foi-  false  pretences  as  for  larceny  ; 
Bex  V.  Norton  (8  G.  &  P.  196),  L'vg.  v.  Martin  (8  Ad.  &  E.  481);  and  also  that  the 
defendant  knew  of  the  falsehood  of  the  pretence  :  Hex  v.  Henderson  (2  Mood.  C.  C.  1 92). 
Neither  does  the  conviction  state  that  the  informer  or  the  witnesses  were  sworn  in 
the  presence  of  the  defendant,  which  is  essential  to  give  him  an  opportunity  of  cross- 
examination,  or  examination  on  the  voir  dire,  so  as  to  shew  that  their  testimony  was 
inadmissible.  Again,  the  conviction  states  that  the  justices  proceeded  on  the  informa- 
tion of  the  informer  and  other  witnesses,  whereas  the  statute  gives  them  power  to 
proceed  only  upon  complaint.  Lastly,  for  aught  that  is  stated,  the  defendant  may 
have  requested  the  justices,  under  the  12th  section  of  the  act,  to  put  off  the  hearing, 
in  order  [8]  to  give  him  a  reasonable  time  to  produce  the  persons  entitled  to  dispose 
of  the  materials.  The  conviction  ought  to  have  negatived  such  request.  [Pollock,  C.  B. 
That  is  b)'  way  of  proviso,  and  should  come  by  way  of  defence] 

There  is  also  an  objection  to  this  conviction,  not  of  form  but  of  substance.  The 
17  Geo  3,  e.  56,  s.  10,  requires  that  the  justices  shall  proceed  "upon  complaint  made 
to  them  on  oath,  that  there  is  cause  to  suspect  that  any  such  materials  are  concealed 
in  any  dwelling-house,"  &c.  But  here  no  such  complaint  was  made,  but  only  that  the 
informer  stated  that  he  had  cause  to  suspect  that  purloined  and  embezzled  materials 
were  concealed  in  the  dwelling-house  of  Lioothroyd. 

Lastly,  the  information  or  complaint  does  not  shew  the  offence  to  have  been 
committed  within  the  jurisdiction  of  the  justices,  which  is  necessary,  according  to 
In  re  Clark  {2  Q.  B.  619). 

Pollock,  C.  B.  As  this  case  relates  to  the  liberty  of  the  subject,  it  was  right 
that  it  should  be  heard  to  the  fullest  extent,  in  order  that  redress  may  he  afforded,  in 
case  it  should  turn  out  that  the  liberty  of  the  subject  has  been  improperly  interfered 
with.  The  application,  however,  so  far  as  my  experience  goes,  is  a  novel  one.  I  am 
not  aware  of  any  instance  of  a  conviction  of  this  nature  being  brought  up,  where  the 
commitment  under  which  the  party  is  imprisoned  has  not  been  brought  before  the 
Court,  and  where  the  jurisdiction  and  conduct  of  the  committing  justices  have  been 
sought  to  be  impeached  merely  by  an  adidavit  made  on  behalf  of  the  party  com- 
plaining. The  objections  made  to  the  proceedings  in  this  case,  and  in  rcsijeet  of 
which  it  is  contended  that  a  writ  of  habeas  coipus  ought  to  issue,  are  founded  on 
a  conviction,  the  commitment  under  which  is  not  before  us.  It  is  suggested,  that, 
if  the  commitment  were  liefore  us,  it  would  probably  be  found  to  be  objectionable,  on 
[9]  groinids  which  have  not  been  stated  ;  but  it  is  urged,  that,  a.ssuming  the  commit- 
ment founded  on  this  conviction  to  be  good  in  itself,  the  party  is  entitled  to  his 
discharge,  if  the  conviction  is  bad.  If  that  be  so,  then  every  Court  and  every  Judge 
who  has  power  to  issue  a  habeas  corpus,  is  a  Court  of  appeal  from  every  conviction 
by  justices  of  the  peace  all  over  the  kingdom.  That  would  undoubtedly  be  the  effect 
of  granting  this  application,  and  I  see  no  escape  from  that  consequence;  so  that,  if 
any  of  the  objections  made  in  this  case  had  been  well  founded,  and  we  had  granted 
the  writ,  we  could  not  have  jjrevented  the  same  course  being  taken  in  any  case,  even 
though  the  right  to  remove  by  certiorari  may  have  been  expressly  taken  away  by  the 
statute.  I  have  therefore  some  doubt  whether  wo  ought  to  have  heard  this  case  to 
the  extent  we  have  done.  I  am,  however,  of  opinion  that  this  conviction  is  jierfectly 
good.  One  objection  which  has  been  urged  is  with  respect  to  the  application  of  the 
penalty  :  it  is  contended  that  the  penalty  is  not  necessarily  to  go  to  the  poor  of  the 
parish,  injismuch  as  the  17  Geo.  3,  c.  56,  is  not  in  this  particular  altered  by  the  58 
Geo.  3,  c.  51.  Now  the  58  (Jeo.  3,  c.  51,  recites  certain  statutes,  with  the  view  merely 
to  shew  the  particular  subjects  and  enactments  to  which  its  provisions  arc  intended 
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to  apply  :  it  then  introduces  certain  new  provisions,  whereby  all  previous  provisions 
inconsistent  therewith  must  be  considered  as  repealed.  Now,  among  the  .acts  recited 
in  the  58  Geo.  3,  c.  51,  there  is  one  which  is  mentioned  as  having  passed  in  the 
thirteenth  year  of  the  reign  of  King  George  the  Third,  the  title  of  which  is  set  out, 
and  which  is  identical  with  the  title  of  the  17  Geo.  3,  c.  56.  It  is  said,  however, 
that  we  cannot  consider  the  58  Geo.  3,  c.  51,  as  operating  at  all  on  the  17  Geo.  3, 
c.  56,  as  that  is  not  among  the  recited  acts.  But  the  title  of  the  statute  intended  to 
be  aftected  is  distinctly  stated,  and,  there  being  no  other  statute  but  the  17  Geo.  3, 
0.  56,  so  intitled,  and  no  statute  of  the  13  Geo.  3  which  could  be  affected  by  the 
58  Geo.  3,  c.  51,  [10]  I  think  it  must  be  read  as  referring  to  the  17  Geo.  3,  c.  56, 
and  the  statement  of  time  treated  as  a  mistake,  and  as  surplusage.  And  if  we  hold, 
as  I  think  we  are  bound  to  do,  that  the  58  Geo.  3,  c.  51,  does  operate  on  the  17  Geo.  3, 
c.  56,  then  it  is  evident  that  the  very  object  of  the  later  statute  was  to  avoid  the 
difficulties  which  had  arisen  as  to  the  exercise  of  a  discretionary  power  in  justices 
respecting  penalties  imposed  by  the  earlier  statutes;  and,  apparently  with  a  view  to 
obviate  the  vei'V  objection  now  made,  it  is  provided  that  half  of  the  penalty  shall 
go  to  the  informer,  and  half  to  the  poor  of  the  parish,  &c.  ;  and  if  the  informer  bo 
a  witness,  then  the  whole  is  to  go  to  the  poor.  This  objection,  therefore,  is,  as  it 
appears  to  me,  altogether  without  foundation.  With  respect  to  the  further  objection 
founded  on  the  supposition  that  the  17  Geo.  3,  c.  56,  is  not,  as  to  the  application 
of  the  penalties,  aftected  by  the  58  Geo.  3,  c.  51,  viz.  that  the  conviction  improperly 
directs  the  penalty  to  be  paid  "as  the  law  directs,"  I  think  the  true  rule  is,  that, 
where  the  justices  are  to  exercise  a  discretion,  they  must  shew  on  the  face  of  the 
conviction  that  they  have  done  so ;  but  if  no  discretion  is  vested  in  them,  then  it  is 
sufficient  for  the  conviction  to  state  that  the  penalty  is  to  go  as  the  law  directs.  It 
is  said  that  difficulties  may  ari.se  from  the  circumstance  that  this  particular  place  was 
not  a  parish  maintaining  its  own  poor,  but  a  township  within  a  parish.  The  justices, 
however,  have  nothing  to  do  with  that,  nor  are  they  called  upon  to  decide  more  points 
of  law  than  come  properly  before  them.  The  case  in  which  it  was  held,  that,  in 
extra-parochial  places,  the  informer  was  entitled  to  the  whole  of  the  penalty,  whether 
correctly  decided  or  not,  does  not  apply  here,  because,  under  another  part  of  this 
statute,  the  penalty  is  either  to  go  to  the  poor  of  the  township  or  of  the  parish  at 
large  ;  and  in  either  case  the  offender  is  to  pay  the  amount. 

Another  objection  is,  that  the  conviction  does  not  follow  the  form  prescribed  by 
.the  act.  No  doubt  it  is  an  esta-[ll]-blished  rule,  that,  if  a  conviction  is  drawn  up 
in  the  ordinary  mode,  as  at  common  law,  and  not  according  to  the  form  given  by  the 
statute,  it  must  be  complete  in  every  respect.  If  the  statutable  form  is  adopted,  it 
is  sntiicient  to  comply  with  it  as  it  stands.  It  is  said  that  this  conviction  purports 
to  be  made  on  the  information  of  the  informer,  who  was  examined  on  oath.  It  is, 
however,  sufficient  if  the  form  given  in  the  statute  be  followed  substantially  :  it  need 
not  be  followed  verbally.  Now,  if  the  informer  is  examined  as  a  witness,  he  is  not 
entitled  to  any  part  of  the  penalty,  but  the  whole  of  it  goes  to  the  poor ;  so  that  it 
is  necessary  to  state  in  the  conviction  that  there  was  an  informer,  and  that  he  was 
examined.  That  is  done  here  :  the  conviction  does  not  state  too  much,  bnt  only 
enough  to  give  effect  to  the  adjudication  according  to  law. 

Another  objection  is,  that  this  conviction  is  founded  on  an  information  laid  before 
the  magistrates,  which  was  a  bad  one.  That,  however,  is  not  so.  The  affidavit,  it 
is  true,  distinctly  states  that  the  conviction  took  place  on  the  information  set  out 
therein  ;  but  that  is  a  mistake,  for  it  is  plain  that  the  information  set  out  in  the 
affidavit  is  not  that  on  which  the  conviction  proceeded,  but  that  under  which  the 
search  was  made,  and  under  which  the  defendant,  and  the  articles  found  in  his  house, 
were  brought  before  the  justices ;  and  the  defendant's  not  giving  any  satisfactory 
account  of  his  possession  thereof,  was  the  offence  of  which  he  was  convicted. 

A  further  objection  is,  that  the  conviction  does  not  state  to  whom  the  goods 
belonged,  or  their  value.  It  does  state  all  that  is  necessary  to  identify  them  ;  and 
there  is  nothing  in  the  act  from  which  it  can  be  inferred  that  it  is  necessary  to  state 
the  ownership  or  value.  The  offence  is  the  same,  whoever  may  be  the  owner  of  the 
goods.  I  also  think  that  any  statement  of  the  value  is  unnecessary  :  it  is  enough  if 
the  conviction  shews  that  they  were  of  the  kind  spoken  of  in  the  [12]  statute.  This 
conviction  is  therefore  perfeetlj'  good,  and  no  rule  ought  to  be  granted. 

Parke,  B.     I  am  of  the  same  opinion  as  my  Lord  Chief  Baron  on  all  the  points. 
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If  this  conviction  had  turned  out  to  be  b;ul,  I  should  h:ive  wished  for  time  to  consider 
whether,  on  that  ground,  this  party  would  be  entitled  to  a  habeas  corpus.  The 
conviction  is,  however,  peifectly  good  ;  and  therefore  any  opinion  on  that  point  is 
unnecessary.  I  do  not  mean  to  say  that  we  should,  in  such  a  case  as  this,  interfere 
in  that  way  ;  I  give  no  opinion  at  all  on  the  point. 

The  first  objection  made  to  this  conviction  is,  that  it  awards  a  penalty,  and  leaves 
it  to  be  applied  and  distributed  as  the  law  directs  ;  and  it  is  contended  that  this 
is  insufficient,  inasmuch  as  the  17  Geo.  3,  c.  56,  gives  to  the  convicting  justices  a 
discretion  as  to  the  application  of  the  penalty.  Now  that  depends  on  the  effect  of 
the  58  Geo.  3,  c.  51  ;  and  I  think  it  is  perfectly  clear  that  that  statute  repeals  the 
17  Geo.  3,  c.  56.  The  words  "the  thirteenth"  of  the  King  were  no  doubt  introduced 
by  mistake  into  the  preamble  of  the  58  Geo.  3,  c.  51,  instead  of  "the  seventeenth" 
of  the  King ;  and  that  objection  is  therefore  of  no  value.  No  difficulty  arises  in  con- 
sequence of  the  fact  that  this  might  be  a  township  maintaining  its  own  poor,  because 
the  lyth  clause  of  the  17  Geo.  3,  c.  56,  shews  that  the  word  "parish"  must  be  read 
"parish  or  township  maintaining  its  own  poor,"  and,  therefore,  includes  a  quasi  parish, 
or  township,  maintaining  its  own  poor. 

The  next  objection  is  to  the  want  of  sufficient  certainty  in  this  conviction  ;  and 
it  is  said  that  a  conviction  should  be  as  certain  as  an  indictment ;  but  the  reasoning 
applicable  to  the  case  of  an  indictment  does  not  apply  here.  It  is  argued,  that  the 
property  in  the  materials  ought  to  be  shewn  ;  and  a  case  tried  before  my  Brother 
Alderson  was  cited,  where  it  was  held,  that,  in  an  indictment  [13]  for  olitainiug  goods 
by  false  pretences,  the  value  of  the  goods  must  be  stated.  But  upon  such  an  indict- 
ment the  party  may  be  convicted,  although  the  facts  proved  amount  to  larceny ;  and 
therefore  it  is  neces.sary  there  to  state  the  value.  In  this  case  the  value  is  immaterial. 
It  matters  not  to  whom  the  goods  belong,  because  the  offence  consists  in  the  suspected 
party  failing  to  give  the  justices  a  satisfactory  account  of  how  he  became  possessed 
of  them.  That  objection,  therefore,  cainiot  prevail.  It  is  next  objected,  that  the 
conviction  does  not  follow  the  statutable  form,  and  that,  at  common  law,  and  indepen- 
dently of  the  statutable  provision,  it  is  not  a  good  conviction  :  and  it  is  said  to 
be  bad,  because  it  does  not  allege  the  witnesses  to  have  been  examined  upon  oath, 
administered  in  the  presence  of  the  accused  party.  But  the  .statute  does  not  require 
that  the  precise  form  of  the  conviction  it  gives  should  be  followed  ;  such  alterations 
as  aie  necessary  in  the  particular  case  may  be  made.  In  the  present  case,  the  informer 
was  examined  as  a  witness,  and  as  that  was  a  circumstance  which  affected  the  applica- 
tion of  the  penalty,  it  became  necessary  to  state  it,  in  order  to  shew  the  ground  of 
the  alteration.     Enough  is  stated  to  support  this  conviction. 

The  last  objection  is,  that  the  whole  proceeding  was  coram  non  judice,  on  the 
ground  of  an  alleged  defect  in  the  jurisdiction  of  the  magistrates.  That,  however, 
has  not  been  brought  before  us,  for  the  affidavit  speaks  only  of  the  evidence  on  which 
the  search-warrant  was  obtained.  I  am  therefore  of  opinion,  that  this  conviction  is 
good. 

Alijerson,  B.  I  have  considerable  doubt  whether  we  could  question  the  validity 
of  a  conviction  on  such  an  ap[)lication  as  this.  Much  would  depend  on  the  form  in 
which  the  commitment  shoidd  come  up,  which  would  be  the  more  correct  mode  of 
trying  the  legality  of  the  custody.  Suppose  that  the  commitment  stated  generally, 
that  the  party  was  convicted  for  having  in  his  possession  embezzled  [14]  materials, 
without  setting  out  the  conviction  itself ;  1  doubt  whether,  as  the  certiorari  is  taken 
away,  we  could  question  that  conviction  on  affidavits.  I  do  not  wish  it  to  be  drawn 
into  a  precedent,  that  the  validity  of  a  conviction  may  be  discussed  before  us  on  an 
application  like  this  :  I  give  no  opinion  upon  that  point.  Justices  will  now  heai'  the 
opinion  of  this  Court,  that  the  mention  made  in  the  58  (ieo.  3,  c.  56,  of  the  13  Creo.  3, 
is  a  mere  error,  and  that  the  reading  clause  in  the  former  must  be  construed  by  the 
express  words  of  the  title  of  the  act.  I  entirely  concur  with  my  Lord  and  my  Brother 
I'arke  in  what  they  have  said  as  to  the  other  oljjections.  Under  this  statute,  a  party 
can  only  be  convicted  upon  the  suspected  materials  l)eing  brought  before  the  justices, 
which  aie  to  be  disposed  of  by  them,  or  i-estored  to  the  accused  party  if  lie  can  prove 
his  title  to  thcni,  so  that  no  questioti  can  afterwards  arise  aljout  them  ;  and  it  is  there- 
fore urniccessary  to  identify  them,  or  state  their  quantity  or  value.  I  am  inclined  to 
think  it  would  be  enough  to  state  that  the  party  was  brought  before  the  justices  with 
materials  found  in  his  possession  of  the  species  mentioned  in  the  statute. 
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Platt,  B.  It  seems  to  me  to  be  idle  to  consider  the  propriety  of  keeping  a  man 
in  custody,  until  we  see  the  commitment  under  which  he  is  detained  ;  at  any  rate,  it 
would  certainly  be  most  convenient,  in  all  cases  of  this  kind,  to  produce  before  the 
Court,  either  the  commitment,  or  an  attested  copy  of  it.  Here,  however,  it  is  to  be 
assumed  that  the  commitment  is  good  in  all  respects  ;  and  the  first  question  is,  whether 
the  17  Geo.  3,  c.  56,  is,  as  respects  the  application  of  the  penalties,  repealed  by  the 
58  Geo.  .3,  e.  51.  Now  there  is  amply  sufficient  in  that  statute  to  convince  any  one 
that  the  intention  of  the  legislature  was  to  repeal  the  17  Geo.  .3,  and  not  the  1  -3  Geo.  3. 
It  is  clear  that  the  word  "  thirteenth  "  was  inserted  by  mistake  merely.  With  respect 
to  the  other  points,  if  any  one  of  [15]  them  could  be  maintained  here,  to  what  purpose 
would  the  legislature  have  taken  awav  the  certiorari  1  The  ettect  would  be  to  raise, 
in  the  form  of  an  application  for  a  habeas  corpus,  every  possible  objection  which  might 
formerly  have  been  raised  on  certiorari.  As  to  the  value  of  the  goods,  I  think  that 
need  not  be  stated,  because,  be  the  value  what  it  may,  the  penalty  is  the  same.  It 
would  be  otherwise  in  a  case  in  which  treble  the  value  of  the  goods  was  sought  to  be 
recovered,  as  frequently  occurs  in  revenue  cases  in  this  Court.  Then  as  to  the  point 
made  about  the  ownership  of  the  goods.  The  very  section  on  which  this  conviction 
is  founded,  (the  lOth  section),  after  reciting,  "  that  whereas  it  frequently  happens  that 
materials  used  in  the  manufactures  before  mentioned  are  found  or  known  to  be  con- 
cealed in  the  possession  of  persons  who  have  received  the  same  knowing  them  to  be 
purloined  or  embezzled,  &c.,  and  that  the  discovery  and  conviction  of  the  purloiners 
or  embezzlers,  buyers  or  receivers,  of  such  materials  is  full  of  ditficulty,  from  the  close 
and  clandestine  manner  in  which  the  offence  is  committed,  and  there  is  still  greater 
difficulty  in  proving  whose  property  such  materials  are,"  expressly  gives  the  justices 
power  to  convict,  "  although  no  proof  shall  be  given  to  whom  such  materials  shall 
belong ;  "  so  that  it  would  be  mere  idle  surplusage  to  state  the  ownership.  It  is  said 
that  it  does  not  appear  that  the  witnesses  were  sworn  in  the  presence  of  the  person 
charged  ;  but  we  assume  that  everything  was  correctly  done.  It  is  objected,  also,  that 
the  information  does  not  state  the  place  where  the  offence  was  committed  :  but  we 
must  take  the  commitment  to  be  perfect,  and  the  subject-matter  of  the  conviction 
within  the  jurisdiction  of  the  justices,  and  then  the  conviction  is  good  in  omnibus. 

Motion  refused. 

Pashley  then  mentioned  that  there  were  several  reported  cases,  in  which  the  Court 
had  allowed  the  legality  of  an  im-[16]-prisonment  to  be  discussed  on  an  application  for 
a  writ  of  habeas  corpus,  although  the  certiorari  had  been  taken  away  by  statute  ;  and 
referred  to  Ilex  v.  Chaney  (6  Dowl.  P.  C.  -81),  In  re  FlekJur  (1  Dowl.  &  L.  726),  and 
Reff.  v.  Martin  (2  Q.  B.  1037)  : — of  which  cases  the  Court  took  a  note. 

Goodyear  v.  Simpson  and  OTHERS.(a)  1846. — A  number  of  coach-proprietors, 
who  horsed  a  coach,  were  in  the  habit  of  having  monthly  accounts  made  out, 
containing  the  names  of  proprietors,  the  amount  of  the  receipts  and  disbursements, 
the  number  of  miles  worked  by  each,  and  the  proportion  of  the  earnings  to  which 
each  was  entitled.  These  accounts  were  made  out  by  the  clerk  of  one  of  the 
proprietors,  partly  from  materials  furnished  by  them,  and  partly  from  the  way- 
bills ;  and  the  practice  was,  for  the  clerk  to  send  to  each  proprietor  a  copy  of  the 
monthly  account,  shewing  the  amount  which  each  had  to  receive  or  pay,  and  the 
proprietor  or  proprietors  from  or  to  whom  he  was  to  receive  or  pay  such  amount : 
— Held,  that  this  account  was  not  an  award,  and  was  admissible  in  evidence 
without  a  stamp. 

[S.  C.  15  L.  J.  Ex.  191.     Discussed,  Mathcsm  v.  Ross,  1849,  2  H.  L.  Cas.  286.] 

Debt  for  work  and  materials,  goods  sold  and  delivered,  money  paid,  and  on  an 
account  stated.     Plea,  never  indebted. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  Trinity  Term,  1845, 
the  following  facts  appeared  in  evidence  : — The  action  was  brought  to  recover  from  the 
defendants,  who  were  innkeepers  and  coach-proprietors,  the  sum  of  1101.  14s.  9d.,  for 
the  supply  of  horses  by  the  plaintiff  for  the  defendants'  coach  for  one  stage,  from 

(a)  Decided  in  Michaelmas  Term,  1845  (Nov.  4). 
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February  to  October  1840,  at  the  rate  of  thirty  guineas  a  month.  It  appeared  that 
the  practice  was  for  an  account  to  be  made  out  by  the  defendants  at  the  close  of  each 
month,  called  the  "monthly  account,"  which  contained  the  names  of  the  parties  con- 
cerned in  working  the  coach,  the  amount  of  the  receipts  and  disbursements,  the  number 
of  miles  worked  by  each,  and  the  proportion  of  the  earnings  to  which  each  was  entitled. 
This  account  was  made  out  by  a  Mr.  Carpenter,  [17]  the  clerk  to  one  of  the  defen- 
dants, partly  from  the  way-bills,  and  partly  from  materials  furnished  to  him  by  the 
defendants.  After  it  was  so  made  up,  a  cop\'  was  sent  by  the  clerk  to  each  proprietor, 
accompanied  by  a  short  abstract,  stating  the  account  of  each  with  the  company  in 
respect  of  his  share  of  the  receipts,  disbursements,  and  earnings,  and  shewing  the 
balance  which  each  was  entitled  to  receive  or  had  to  pay,  accordingly  as  his  disburse- 
ments and  share  of  mileage  exceeded  or  fell  short  of  the  sums  received  bj'  him  :  and 
by  the  terms  of  the  account,  each  proprietor  was  to  receive  or  pay  the  difference  from 
or  to  one  or  more  of  the  other  proprietors,  so  as  to  adjust  the  shares  of  all.  Upon 
the  plaintifr's  counsel  tendering  one  of  these  monthly  accounts  in  evidence,  to  shew 
that  the  sum  of  .311.  10s.,  alleged  to  be  due  to  the  plaintiff,  had  been  charged  against 
each  of  the  defend.mts,  it  was  objected  for  the  defendant  that  the  document  amounted 
to  an  award,  and  was  not  admissible  without  a  stamp.  The  Lord  Chief  Baron  received 
the  evidence,  and  the  plaintiff  obtained  a  verdict,  damages  1101.  14s  9d.  ;  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Crowder  now  moved  accordingly.  This  document  amounted  to  an  award,  and, 
being  unstimped,  was  not  receivable  in  evidence.  C'arr  v.  Smith  {o  Q.  B.  128)  is  in 
point.  There,  the  proprietors  of  a  stage-coach  made  an  arrangement  that  each  of 
them  should  horse  the  coach  for  certain  stages,  and  should  receive  the  payments  and 
make  the  necessary  disbursements  ;  and  it  was  their  practice  that  one  or  more  of  the 
partners,  evciy  month,  made  up  and  sent  round  to  all  the  others  a  written  account, 
derived  from  the  way-bill.-;,  shewing  the  receipts  and  disbursements  of  each  proprietor; 
the  net  share  of  the  profits,  if  any,  due  to  each  ;  and  the  proprietors  by  and  to  whom 
the  ascertained  shares  were  to  be  [18]  paid  :  and  the  payments  were  m.ade  accordingly. 
There  the  Court  ajjpe.irs  to  have  considered  that  such  a  document  amounted  to  an 
award,  and  required  a  stamp  as  such.  [Pollock,  C.  B.  The  clerk  who  made  out  this 
account  was  the  common  servant  of  all  the  parties.]  He  was  the  private  clerk  of  one  of 
them,  employed  by  all  to  adjust  and  finally  settle  the  account  between  them,  in  the 
same  seii.se  as  an  arbitrator  is  employed  by  the  parties  to  the  reference.  [Pollock,  C.  B. 
I  thought  this  was  no  more  an  award  than  would  be  the  settlement  of  the  accounts 
of  a  firm,  at  the  end  of  the  year,  by  a  clerk,  who  assigned  the  due  share  of  the  profits 
to  each  of  the  partners.  Parke,  B.  Before  it  can  be  contended  that  these  accounts 
required  a  stamp  as  an  award,  it  must  be  shewn  by  evidence  aliunde  that  the  parties 
agreed  to  be  bound  by  them.]  There  was  sufficient  evidence  of  such  an  agreement. 
In  Jel'b  V.  M'Kient'm  (Moo.  &  M.  340),  the  condition  of  a  bond  was  for  A.  M.'s  due 
discharge  of  the  duties  of  clerk  to  the  plaintiffs,  to  be  ascertained  by  the  in.spcction 
of  his  accounts  by  J.  S.,  and  the  amount  so  ascertained  was  to  be  lii|ui<latcd  damages. 
It  was  held,  that  a  p.iper  in  J.  S.'s  handwriting,  in  which  he  had  aseei  tained  the 
amount  of  the  deficiency  in  A.  M.'s  .iccounts,  required  a  stamp  as  an  award. 

Pollock,  C.  B.  1  think  there  should  be  no  rule  on  this  point.  I  think  this 
document  is  not  to  be  considered  as  an  award  :  it  is  a  mere  adjustment  of  accounts, 
liable  to  be  corrected,  having  no  binding  authority,  but  acquiesced  in  from  time  to 
time,  because  the  ;vccounts  are  found  to  be  correct.  My  Brother  Alderson  has  dis- 
covered, indeed,  that  an  error  in  one  of  the  accounts  has  been  corrected  in  a  subsequent 
account.  Jebb  v.  M'Kieiwin  is  not  in  point.  There  the  matter  in  dispute  was  referred 
to  the  decision  of  a  third  party,  which  wa.s  intended  to  be  binding,  and  therefore  [19] 
amounted  to  an  award.  Here  the  person  making  out  the  accounts  was  the  common 
servant  of  all  the  parties  in  doing  so,  and  his  settlement  was  merely  an  adjustment 
of  the  accounts,  and  nothing  like  an  award. 

Pakkk,  B.  The  account  does  not  on  the  face  of  it  purport  to  be  an  award,  and 
therefore  it  must  be  shewn  to  be  so  by  extrinsic  evidence  ;  but  there  was  no  evidence 
of  this  being  an  instrument  which  was  intended  to  bind  the  parties  as  an  award.  In 
Can-  V.  Siiiilh,  the  judgment  of  the  Court  is  in  the  alternative  ;  all  that  is  said  is,  in 
efl'ect,  that  theie  was  no  satisfactory  evidence  of  the  document's  amounting  to  an 
award,  but  that  if  there  were,  it  would  require  a  stamp. 

Aldekson,  B.     There  is  nothing  to  shew  this  document  to  be  an  award  ;  it  was 
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only  intended  as  a  convenient  statement,  to  shew  the  general  state  of  the  accounts, 
and  what  parties  were  to  receive  payment,  and  from  whom.  If  it  were  an  award,  it 
would  be  a  most  preposterous  one  ;  for  if  a  balance  is  due  to  the  plaintiff,  it  is  to  be 
received  from  six  people,  so  that  it  might  be  necessary  to  bring  six  actions. 

KoLFE,  B.,  concurred. 

Kule  refused. 

[20]  Pyle  v.  Partridge  and  Others.  Jan.  14,  1846.— The  following  document 
was  given  in  evidence  by  a  defendant  in  replevin,  in  support  of  his  right  to  distrain 
as  bailiff  of  J.  "\V. : — "I,  J.  W.,  of  &c.,  having,  on  the  7th  of  October,  1 843,  borrowed 
from  J.  P.  [the  defendant]  £300,  did  then  pledge  with  him  certain  title-deeds  of 
houses  in  T.,  in  order  to  secure  to  him  £300  with  interest.  I  did  then  authorize 
J.  P.  to  receive  the  rents  of  the  said  houses  daring  my  right  and  interest  therein  ; 
and  I  hereby  confirm  and  make  valid  all  acts,  distresses,  &c.,  particularly  a 
distress  on  W.  P.,  [the  plaintiff'],  tenant  of  one  of  the  said  houses,  by  the  said 
J.  P.,  and  other  proceedings  made  or  taken,  or  to  be  made  or  taken,  by  the  said 
J.  P.,  to  the  end  that  the  rents  and  profits  of  the  said  houses  may  be  received 
and  taken  by  the  said  J.  P.  during  all  my  estate  and  interest.  (Signed)  J.  W." 
• — Held,  that  this  document  did  not  require  a  stamp,  either  as  an  agreement 
accompanied  with  a  deposit  of  title-deeds  for  making  a  mortgage,  or  as  an 
authority  to  distrain,  or  as  an  agreement. 

[S.  C.  15  L.  J.  Ex.  129.] 

Replevin.  The  defendants  made  cognizance  as  bailiffs  of  John  Ware,  to  whom 
they  alleged  that  the  plaintiff  was  tenant.  The  pleas  in  bar  denied  that  the  defendants 
were  bailiff's  of  Ware,  and  that  the  plaintiff  was  his  tenant.     Issues  thereon. 

At  the  trial,  before  Erie,  J.,  at  the  last  Devonshire  assizes,  the  defendants  tendered 
in  evidence  the  following  document,  dated  in  February,  1843,  and  signed  by  John 
Ware : — "  I,  John  Ware,  of  the  city  of  Bristol,  but  late  of  Tiverton,  in  the  county  of 
Devon,  farmer,  one  of  the  executors  of  John  Ware,  late  of  Tiverton  aforesaid,  gent., 
deceased,  having,  on  the  7th  day  of  October,  1840,  borrowed  from  Mr.  James  Partridge, 
of  Tiveiton,  the  sum  of  £300,  did  then  pledge  with  the  said  James  Partridge  certain 
title-deeds  of  dwelling-houses  in  Tiverton  aforesaid,  held  by  me  for  my  own  benefit 
under  my  late  father  John  Ware's  will,  during  my  life,  in  order  to  secure  to  the  said 
James  Partridge  the  said  sum  of  £300,  with  interest  thereon.  I  the  said  John  Ware 
did  then  authorize  the  said  James  Partridge  to  receive,  recover,  and  take  the  rents  of 
my  said  dwelling-houses  in  Tiverton  aforesaid,  during  my  right  and  interest  therein, 
as  well  in  my  own  right  as  acting  executor  of  my  said  late  father  John  Ware, 
deceased.  And  I  hereby  confirm,  and  allow  to  be  good  and  valid,  all  acts,  distresses, 
(and  particularly  a  distress  taken  upon  William  Pyle,  tenant  of  one  of  the  said 
dwelling-houses),  matters,  and  things  had,  made,  and  taken  by  the  said  James 
Partridge,  and  hereafter  [21]  to  be  had,  made,  and  taken  by  him,  in  the  care, 
management,  and  recovering  of  the  rents  and  profits  of  the  said  dwelling-houses  and 
premises  in  Tiverton,  comprised  in  the  said  title-deeds  pledged  by  me  to  him  as 
aforesaid.  And,  as  such  executor  as  aforesaid,  I  ratify  and  confirm  all  acts,  distresses, 
and  other  proceedings  made,  done,  or  taken,  and  to  be  made,  done,  or  taken  by  the 
said  James  Partridge,  on  the  premises,  to  the  end  that  the  rents  and  profits  of  the 
said  dwelling-houses  and  premises  may  be  received,  recovered,  or  taken  by  the  said 
James  Partridge  during  all  my  estate  and  interest  therein." 

This  instrument  was  objected  to  by  the  plaintifl''s  counsel,  as  being  unstamped. 
They  contended  that  it  required  a  stamp,  either  on  the  ground  of  its  being  a  mortgage 
to  the  defendant  Partridge ;  or  as  a  letter  of  procuration  or  power  of  attorney  to 
Partridge  to  distrain ;  or,  lastly,  as  an  agreement  to  levy  a  distress.  The  learned 
Judge  overruled  the  objection,  and  admitted  the  document  in  evidence ;  and,  the 
jury  having  found  a  verdict  for  the  defendants,  he  gave  the  plaintiff'  leave  to  move 
to  enter  a  verdict  for  him,  with  41.  4s.  damages,  if  the  Court  should  think  the  document 
required  a  stamp. 

Cockburn,  in  Michaelmas  Term,  moved  for  and  obtained  a  rule  nisi,  pursuant  to 
the  leave  reserved,  citing  Wrench  v.  Lord  (3  Bing.  N.  C.  672)  and  Begiiia  v.  Kelk 
(12  Ad  &  E.  559). 
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Crowder  and  Greenwood  now  shewed  cause.  This  document  was  admissible  in 
evidence  without  a  stamp.  First,  it  did  not  amount  to  a  mortgage.  The  case  of 
Wrench  v.  Lml  does  not  apply.  The  actual  decision  in  that  case  mereh'  was,  that  the 
document  amounted  to  no  more  than  a  consent  on  the  part  of  the  churchwardens  for 
the  time  being.  [Parke,  B.  This  is  not  an  "agreement,  contract,  or  bond,  accom- 
panied with  a  deposit  of  title-deeds,  for  making  a  [22]  mortgage,"  within  the  words 
of  the  Stamp  Act,  5-5  Geo.  3,  c.  184,  Sched.  part  1,  tit.  Mortgage;  liecause  here  the 
deeds  were  deposited  three  years  before.]  Secondly,  the  document  is  not  a  letter  of 
procuration,  or  power  of  attorney.  Ilegina  v.  Kclk  is  quite  distinguishable  :  that  was 
the  case  of  a  letter  of  procuration  to  vote  as  a  proxy.  [The\'  were  then  stopped  by 
the  Court.] 

Montague  Smith  (with  whom  was  Cockburn),  in  support  of  the  rule.  This  instru- 
ment amounts  to  an  agreement  pledging  or  charging  land,  within  the  meaning  of  the 
Stamp  Act,  55  Geo.  3,  c.  184,  Sched.,  part  1,  tit.  Mortgage;  the  words  of  which  aie, 
"  also  any  agreement,  contract,  or  bond,  accompanied  with  a  deposit  of  title-deeds, 
for  makiiig  a  mortgage  &c.  of  any  lands,  estates,  or  property  comprised  in  such  title- 
deeds,  or  for  pledging  or  charging  the  same  as  a  security."  It  explains  and  is 
founded  upon  the  deposit  of  the  title-deeds,  and  may  be  considered  as  accompanying 
it;  and  it  contains  an  agreement  for  thereafter  pledging  the  profits  of  the  lands  as  a 
securit}'  for  the  repayment  of  the  money  borrowed.  Again,  it  is  evidence  of  what  the 
parties  have  agreed  shall  be  the  security  for  the  loan,  and  is  enforceable  in  equity  ; 
it  therefore  ought  to  have  had  an  agreement  stamp :  Hill  v.  Ransom  (6  Scott, 
N.  H.  571). 

Pollock,  C.  B.  I  think  this  rule  must  be  discharged.  This  document  is  a  mere 
ratification  or  recognition  of  the  distress,  and  of  the  authorit}^  of  the  defendant 
Partridge  to  distrain,  reciting  his  authority,  and  giving  a  reason  for  it,  viz.  the 
previous  loan  of  money  by  him.  It  ma}'  be  that,  from  the  terms  of  that  lecital,  a 
court  of  equity  would  give  efi'ect  to  the  instrument  by  way  of  equitable  moitgage  ; 
but,  in  terms,  it  is  no  more  than  a  ratification  of  an  authority  to  distrain,  and  the 
stamp  does  not  ap])ly  to  such  an  instrument. 

[23]  F.\i{KK,  IJ.  I  also  think  that  this  document  does  not  fall  within  the  Stamp 
Act.  The  clause  i-eferred  to  only  applies  to  cases  where  the  agreement  is  accompanied 
with  a  deposit  of  title-deeds.  That  was  not  the  case  here,  for  the  deeds  had  been 
deposited  long  before  the  execution  of  this  instrument;  and  no  fraud  has  been 
suggested. 

Platt,  B.,  concurred. 

Rule  discharged. 

SiBREE  V.  Tkipp.  Jan.  15,  16,  1846.— The  plaintiff  deposited  with  the  defendant 
the  sum  of  £500  for  the  puipose  of  a  speculation  in  foreign  stock,  and  the 
defendant  signed  the  following  memorandum: — "Bristol,  August  14,  1843. 
Memorandum.  Mr.  S.  has  this  day  deposited  with  me  £500,  on  the  sale  of 
£10,300,  31.  per  Cent.  Spanish,  to  be  returned  on  demand  :"  Held,  that  this  was 
not  a  promissory  note,  and  did  not  require  a  stamp  as  such. — To  an  action  for 
£1000  money  had  and  received,  and  £1000  due  on  an  account  stated,  the  defen- 
dant pleaded,  as  to  £500,  parcel  of  the  sum  in  those  two  counts  mentioned,  that 
the  account  was  stated  of  and  concerning  the  said  sum  of  £500,  parcel  &c.,  in  the 
first  count  mentioned,  and  no  other ;  that,  after  the  said  causes  of  action  arose, 
the  plaintiff  commenced,  in  the  Tolzey  Court  of  Bristol,  an  action  of  debt  for  the 
recovery  of  the  said  sums  of  £500  and  £500 ;  that  the  defendant  disputed  the 
said  supposed  debt,  and  denied  that  he  owed  or  was  liable  to  pay  it,  or  that  the 
plaintill'  could  recover  it;  and  thereupon,  to  terminate  the  said  dispute  and 
ditlerence,  and  the  claim  and  demand  of  the  pl.untill'  in  the  .said  action,  and 
finally  to  determine  the  same,  the  plaintifl'  and  defendant  agreed  that  the  said 
action  should  be  settled  by  the  defendant  making  and  delivering  to  the  plainlilT 
three  promi.ssory  notes,  for  payment  to  the  plainlitl",  or  order,  of  the  sums  of  £1'J5, 
£125,  and  £50,  and  that  the  plaintiff  should  accept  and  receive  the  same  in 
satisfaction  and  discharge  of  the  .said  sums  of  £500  and  £500,  and  all  damages 
and  costs,  and  that  the  plaintifi"  should  discontinue  the  .said  action.  Averment, 
that  the  defendant  made  and  delivered  to  the  plaintiff  the  said  three  promissory 
Ex.  Div.  IX.— 24* 
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notes,  and  that  the  plaintiff  accepted  the  same  in  full  satisfaction  and  discharge 
of  the  said  sums  of  £500  and  £500,  and  the  damages  and  costs,  &c.  The 
replication  denied  the  making  of  the  agreement  stated  in  the  plea. — The  defen- 
dant proved,  in  support  of  this  plea,  that  the  plaintiff  had  sued  him  in  the  Tolzey 
Court  for  the  £500,  when  it  was  agreed  between  them  that  the  defendant  should 
give,  in  settlement  of  the  action,  three  promissory  notes,  two  for  £125  each,  and 
one  for  £50,  payable  to  the  plaintiff  or  his  order,  which  he  did  ;  and  the  following 
memorandum  was  then  endorsed  by  the  plaintiff's  attorney  on  the  writ  served 
in  that  action  : — "This  action  is  settled  by  the  defendant  giving  three  promissory 
notes,  viz.  one  at  three  months,  £125;  one  at  four  months,  £125;  and  one  at 
twelve  months,  £50;  upon  payment  of  which,  I  undertake  to  deliver  to 
F.  S.,  Esq.,  [the  defendant's  attorney],  the  several  papers  in  my  possession  in 
reference  to  this  action.  J.  P.  H."  The  defendant  paid  the  two  notes  for  £125 
each  when  due,  but  refused  payment  of  the  note  for  £50  : — Held,  first,  that  the 
above  plea  was  a  good  answer  to  the  action  in  point  of  law  ;  for  that  the 
acceptance  of  a  negotiable  security  may  be  in  law  a  satisfaction  of  a  debt  of  a 
greater  amount. — Secondly,  that  the  plea  was  pi'oved  by  the  giving  of  the 
promissory  notes  in  pursuance  of  the  agreement,  and  that  it  was  not  necessary 
to  shew  that  they  were  all  paid  at  maturity. 

[S.  C.  15  L.  J.  Ex.  318.  Followed,  Goddard  v.  O'Brien,  1882,  9  Q.  B.  D.  37. 
Explained,  Foakcs  v.  Beer,  1884,  9  A.  C.  605.  Referred  to,  Bidder  v.  Bridges,  1887, 
37  Ch.  D.  414.] 

Assumpsit.  The  first  count  was  upon  a  promissory  note  for  £50 ;  the  second  and 
third  counts  were  for  money  [24]  had  and  received,  and  on  an  account  stated,  the 
sum  laid  in  each  of  them  being  £1000. 

The  defendant  pleaded  (with  non  assumpsit  and  other  pleas),  fifthly,  as  to  the 
sum  of  £500,  parcel  of  the  sum  in  the  second  and  last  counts  mentioned,  that  the 
account  stated  in  the  last  count  was  stated  of  and  concerning  the  said  sum  of  £500, 
parcel  &c.,  in  the  said  second  count  mentioned,  and  no  other  ;  that,  after  the  said 
cau.ses  of  action  as  aforesaid  arose,  the  plaintiff  commenced,  in  the  Tolzey  Court  of 
Bristol,  an  action  of  debt  against  the  defendant,  for  the  recovery  of  the  said  sums  of 
£500  and  £500  ;  that  the  defendant  disputed  the  said  supposed  debt,  and  denied 
that  he  owed  or  was  liable  to  pay  the  same,  or  that  the  plaintiff  could  recover  it ;  and 
thereupon,  to  terminate  the  said  dispute  and  difference,  and  the  claim  and  demand  of 
the  plaintiff'  in  the  said  debt  and  action,  and  finally  to  determine  the  said  action,  the 
plaintiff"  and  defendant  agreed  that  the  said  action  should  be  settled  by  the  defendant 
making  and  delivering  to  the  plaintiff  three  promissory  notes  in  writing,  by  which 
the  defendant  should  promise  to  pay  to  the  plaintiff,  or  order,  the  sums  of  £125,  £125, 
and  £50  respectively,  and  that  the  plaintiff  should  accept  and  receive  the  same  in 
full  satisfaction  and  discharge  of  the  said  sums  of  £500  and  £500,  and  all  damages 
and  costs,  and  that  the  plaintiff  should  discontinue  the  said  action.  Averment,  that 
the  defendant  made  and  delivered  to  the  plaintiff  the  said  three  promissor}'  notes, 
and  that  the  plaintiff  accepted  the  same  in  full  satisfaction  and  discharge  of  the  .said 
sums  of  £500and  £500,  and  the  damages  and  costs,  &c.     Verificatiou. 

Replication,  that  no  such  agreement  was  ever  made  modo  et  forma,  &c. ;  on  which 
issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Trinity  Term, 
it  appeared  that  this  action  was  brought  to  recover  the  sum  of  £50  due  upon  a 
promissory  note,  and  also  the  sum  of  £500,  which  had,  in  August,  1843,  been 
deposited  by  the  plaintiff  with  the  defendant  for  [25]  the  purpose  of  a  speculation  in 
Spanish  stock.  At  the  time  of  the  deposit,  the  following  memorandum  was  given  by 
the  defendant  to  the  plaintiff : 

"Bristol,  August  14th,  1843. 

"  Memorandum.  Mr.  Sibree  has  this  day  deposited  with  me  £500,  on  the  sale  of 
£10,300,  31.  per  cent.  Spanish,  to  be  returned  on  demand. 

"  James  T.  Tripp." 

On  this  document  being  tendered  in  evidence,  stamped  with  an  agreement  stamp, 
it  was  objected  for  the  defendant  that  it  amounted  to  a  promissory  note,  and  required 
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a  stiunp  aucordiiij^ly.     The  Lord  Chief  Baioii  ovenuleil  the  objection,  and  received 
the  paper  in  eviflence. 

The  defendant  then  proved,  in  support  of  his  plea,  that  an  action  had  been  brought 
against  him  by  the  plaintiff  in  the  Tolzey  Court  at  Bristol,  for  the  recovery  of  the 
sum  of  £500 ;  when  it  was  agreed  between  them  that  the  defendant  should  give,  in 
settlement  of  the  action,  three  promissory  notes,  two  for  £125  each,  and  the  third 
for  £50,  payable  to  the  plaintiff  or  his  order,  which  he  accordingly  did  ;  and  the 
following  agreement  was  thereupon  indorsed  by  Mr.  Hinton,  the  plaintiff's  attorney, 
upon  the  process  served  on  the  defendant : — • 

"  This  action  is  settled  by  the  defendant  giving  three  promissory  notes,  viz.  one 
at  three  months,  £125  ;  one  at  four  months,  £125;  and  one  at  twelve  months,  £50  : 
upon  payment  of  which  .several  promissoiy  notes,  I  undertake  to  deliver  to  Foskett 
Savery,  Esq.,  [the  defendant's  attorney]  the  several  papers  and  letters  in  my  posses- 
sion in  reference  to  this  action.  "J.  P.  HlNTON. 

"January  6th,  1844." 

The  two  promissory  notes  for  £125  each  were  paid  when  due;  but  the  third,  for 
£50,  was  refused  payment  by  the  defendant,  on  the  ground  of  its  not  having  been 
indorsed.     The  present  action  was  thereupon  brought. 

Upon  these  facts,  it  was  contended,  on  behalf  of  the  plain-[26]-tiff,  that  the  fifth 
plea  was  not  proved  ;  for  that,  in  order  to  support  that  plea,  it  was  necessary  to  prove, 
not  only  that  the  notes  were  given  in  satisfaction  of  the  debt,  but  also  that  they  had 
been  paid.  The  Lord  Chief  Baron  was  of  opinion  that  the  plea  was  proved,  and 
accordingly  directed  a  verdict  for  the  defendant  on  that  issue,  giving  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  him  for  £200.     hi  Michaelmas  Term  last. 

Butt  obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be  entered  for  the 
plaintiff  accordingly,  or  why  there  should  not  be  judgment  for  the  plaintiff  notwith- 
standing the  verdict  on  the  above  issue. 

Jervis  and  Hoggins  now  shewed  cause.  This  plea  is  a  good  answer  to  the  action, 
and  was  fully  proved  at  the  trial.  The  proof  was,  that  the  former  action  was  settled 
by  giving  the  three  promissory  notes ;  and  it  was  not  necessary,  in  order  to  prove 
the  plea,  and  to  establish  a  good  defence  to  this  action,  to  shew  that  they  were  paid 
at  maturity.  The  plaintiff,  by  that  agreement,  got  certain  negotiable  securities  for 
his  debt ;  if  they  were  not  duly  paid,  he  had  the  right  to  sue  upon  them.  Suppose 
any  of  the  notes  to  have  been  negotiated  by  the  plaintifi",  and  not  paid  by  the  defen- 
dant to  the  holder  at  maturity  :  would  the  plaintiff  be  entitled  to  maintain  the 
present  action,  and  the  holder  of  the  note  at  the  same  time  have  a  right  to  sue  the 
defendant  upon  it  as  maker  1  If  the  plaintiff  meant  to  make  the  settlement  of  his 
claim  dependent  upon  the  payment  of  the  promissory  notes,  he  ought  to  have  worded 
the  agreement  accordingly,  and  said  "by  the  defendant  giving  and  paying,"  &c. ; 
whereas  he  states  that  the  action  is  settled  by  the  giving  of  the  notes.  It  is  true 
that  it  is  only  on  payment  of  the  notes  that  the  papers  in  the  cause  are  to  be  delivered 
up ;  but  that  may  well  have  been  in  order  to  preserve  evidence  of  the  consideration 
for  the  notes,  in  case  it  became  necessary  to  enforce  them. 

But,  secondly,  the  document  given  in  evidence  by  the  [27]  plaintiff  amounted  to 
a  promissory  note,  and  required  a  stamp  accordingly.  On  this  point  they  cited 
Bwoh  V.  Elkins  (2  M.  &  W.  74),  Jl'aitliinan  v.  Ekee  (1  Carr.  &  K.  35),  Shenloii  v. 
James  (id.  1:?7),  and  EUif  v.  Mami  (7  Dowl.  P.  C.  598). 

Butt  and  Taprell,  in  su[iport  of  the  rule.  First,  as  to  the  stamp.  It  is  not  every 
agreement  for  the  repayment  of  a  sum  of  money  that  amounts  to  a  proniissoiy  note. 
This  is  merely  a  memorandum  of  acknowledgment  of  the  deposit  of  money,  with  an 
agreement  to  restore  the  sum  deposited  :  it  is  not  the  ease  of  a  loan  of  money. 
Melanotle  v.  Tcasdale  (13  M.  &  W.  216)  is  an  authority  against  this  objection. 
[Parke,  B.  I  am  disposed  to  think  that  this  paper  imports  a  return  in  specie  of  the 
thing  deposited,  in  which  case  it  certainly  is  not  a  piomissory  note  ;  but  then  there 
wouki  be  a  question  whether  an  action  for  money  had  and  received  would  lie.  How- 
ever, it  will  be  better  first  to  consider  the  other  point  in  the  case.] 

Secondly,  the  agreement  proved  by  the  defendant  docs  not  support  the  plea.  The 
reasonable  meaning  of  that  agreement  is,  that  it  is  not  to  o[)eratc  in  satisfaction  of 
the  debt,  unless  the  notes  are  duly  paid  :   Maillard  v.  Duke  uf  Aryi/ll  (6  Man.  &  (.}.  40  ■ 
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6  Scott,  N.  K.  938) ;  .and,  the  notes  having  been  paid  in  part  only,  the  plaintiff  has 
a  light  to  sue  for  the  residue  of  the  money.  The  notes  were  not  taken  in  absolute 
satisfaction,  but  only  conditionally  upon  their  being  all  paid  when  due.  This  is  shewn 
by  the  provision  for  retaining  the  original  .securities  and  vouchers  until  payment  of 
the  notes.  In  Sard  v.  Rhodes  (1  M.  &  W.  153),  the  defendant  pleaded,  in  answer  to 
a  declaration  by  the  indorsee  of  a  bill  of  exchange  for  £43  against  him  as  the  acceptor, 
that  the  drawer  made  his  promissory  note  for  £44,  and  delivered  it  to  the  plaintiff 
in  full  satis[28]-faction  and  dischai'ge  of  the  bill  sued  on.  The  plaintiff  replied,  that 
the  note  for  £44  was  not  paid  when  due,  and  still  remained  unpaid.  It  was  held 
that  the  plea  was  good,  and  the  replication  bad  ;  but  that  was  on  the  ground  that 
the  note  was  alleged  in  the  plea,  and  admitted  by  the  replication,  to  have  been  given 
in  satisfaction  and  discharge  of  the  bill ;  and  Parke,  B.,  .says, — "  If  it  had  been  averred 
that  the  promissory  note  was  given  for  and  on  account  of  the  bill,  it  might  have  been 
different."  A  bill  given  merely  to  take  up  a  former  bill  or  note,  or  in  lieu  thereof, 
and  not  paid  when  due,  unless  the  jury  find  it  to  have  been  given  in  satisfaction,  does 
not  affect  the  remedy  on  the  original  bill  or  note  :  Goldslade  v.  CoUerell  (2  M.  &.  W. 
20) ;  see  Ex  parte  BarUctt  (7  Ves.  597),  Luinleij  v.  Musgrave  (4  Bing.  N.  C.  9).  And 
the  settlement  of  the  action  does  not  at  all  import  the  extinguishment  of  the  original 
cause  of  action,  but  only  the  suspension  of  the  remedy  :  Walters  v.  Smith  (2  B.  &  Add. 
889),  Field  v.  llobins  (S  Ad.  &  E.  90). 

Lastly,  this  plea  is  substantially  bad,  and  the  plaintiff  is  therefore  entitled  to 
judgment  uon  obstante  veredicto.  The  plea  confesses  a  debt,  and  seeks  to  avoid  it 
by  an  alleged  accord  and  satisfaction  ;  but  in  truth  it  is  a  mere  plea  of  a  promise  to 
pay  a  smaller  sum  of  money  in  satisfaction  of  a  larger,  which,  according  to  all  the 
authorities,  is  no  answer  to  the  declaration.  If  it  had  been  a  gift  of  a  chattel  in 
satisfaction,  that  would  have  been  different.  It  is  true  the  plea  states  the  debt  to 
have  been  disputed  on  the  former  occasion,  but  that  cannot  destroy  the  efi'ect  of  the 
present  admission  of  it.  To  make  the  plea  a  good  answer,  it  ought  to  have  averred 
that  there  was  an  alleged  debt,  or  a  mere  disputed  claim ;  as  it  stands,  the  averment 
of  the  debt  being  disputed  is  idle  and  immaterial.  On  this  part  of  the  case,  they 
cited  Com.  Dig.,  "Action  on  the  Case,"  (F.  8);  Cumber  [29]  v.  JFune  (1  Stra.  426), 
Heathcote,  v.  Crookshanks  (2  T.  R.  24),  Fitdi  v.  Sutton  (5  East,  230),  Greenwood  v.  Ledhitter 
(12  Price,  123),  Thomas  v.  Eeathorn  (2  B.  &  C.  477),  Down  v.  Hutcher  (10  Ad.  &  E.  121), 
and  Xewhall  v.  Holt  (6  M.  &  W.  662). 

Pollock,  C.  B.  The  motion  of  Mr.  Butt  in  this  case  was  to  enter  a  verdict  for 
the  plaintiff  on  the  issue  joined  on  the  fifth  plea,  or  for  judgment,  notwithstanding 
the  verdict  found  for  the  defendant  on  that  issue.  With  respect  to  the  first  part  of 
the  motion,  it  involves  these  two  points  :  first,  whether  the  plaintiff's  case  was  made 
out  by  the  memorandum  proved  in  evidence ;  and,  secondly,  if  it  was,  whether  the 
answer  given  by  the  defendant  was  available  to  put  an  end  to  the  plaintiff's  right  of 
action.  If  the  paper  proved  by  the  plaintiff  amounted  to  a  promissory  note,  the  issue 
ought  to  remain  as  found  for  the  defendant.  On  consideration  of  the  authorities 
cited,  it  appears  to  me  that  the  memorandum  did  not  amount  to  a  promissory  note. 
It  is  difficult  to  lay  down  a  rule  which  shall  be  applicable  to  all  cases ;  but  it  seems  to 
me  that  a  promissory'  note,  whether  referred  to  in  the  statute  of  Ainie  or  in  the  text- 
books, means  something  which  the  parties  intend  to  be  a  promissory  note.  We  cannot 
suppose  that  the  legislature  intended  to  prevent  parties  from  making  written  contracts 
relating  to  the  payment  of  money,  other  than  bills  and  notes ;  and  this  appears  to  me 
to  be  merely  an  instrument  recording  the  agreement  of  the  parties  in  respect  of  a 
certain  deposit  of  money,  the  consideration  of  which  is  stated  in  the  memorandum 
itself,  and  to  be  rather  an  agreement  than  a  promissory  note. 

The  second  question  is,  whether  the  agreement  proved  by  the  defendant  put  an 
end  to  this  action.  [His  Lordship  read  the  agreement,  and  the  fifth  plea.]  The  only 
question  [30]  now  is,  whether,  as  matter  of  evidence,  this  plea  was  sustained  in  proof; 
and  that  turns  on  the  true  construction  of  this  indorsement  upon  the  writ  in  the 
Tolzey  Court  of  Bristol.  We  are  to  put  the  best  construction  upon  it  that  we  can, 
and  to  see  whether  the  intention  of  the  parties  was,  that  the  action  should  cease,  and 
the  debt  should  be  extinguished ;  or  whether  the  plaintiff  reserved  to  himself  the 
right,  in  case  the  promissory  notes  were  not  paid  when  due,  of  suing  on  the  original 
consideration.  It  appears  to  me  that  the  proper  construction  is,  that  the  parties 
intended  that  the  action  should  be  settled,  and  that  plaintiff  should  have  a  lien  on  the 
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papers,  in  order  to  give  the  ilefenrlant  a  greater  reason  for  promptness  of  payment ; 
but  that  the  notes  were  given  in  satisfaction  of  the  debt,  and  that  the  giving  of  the 
notes  alone  constituted  that  satisfaction.  The  words  of  the  agreement  seem  to  import, 
that,  on  the  giving  of  the  notes,  the  plaintiff  was  to  look  to  them  as  constituting  his 
remed}-,  and  the  defendant  to  them  as  constituting  his  liability.  If  it  were  other- 
wise, then,  on  the  slightest  laches  as  to  one  of  the  notes,  though  all  the  others  were 
paid  when  due,  and  that  one  the  day  after,  the  whole  arrangement  would  be  void. 
On  this  point,  therefore,  as  matter  of  evidence,  I  am  of  opinion  that  the  plea 
was  proved. 

The  other  part  of  the  rule  is  to  enter  judgment  for  the  plaintiff  non  obstante 
veredicto,  on  the  ground  that  the  giving  of  these  notes  could  not  in  point  of  law  be  a 
satisfaction  of  a  liquidated  claim  for  a  larger  amount.  If  the  case  of  Cumber  v.  Wane 
were  law,  and  a  binding  authority  upon  us,  undoubtedly  we  could  not  come  to  a 
conclusion  in  favour  of  the  defendant.  That  case  was  one  of  assumpsit  for  £1.5,  to 
which  the  defendant  pleaded  that  he  gave  the  plaintiff  a  promissory  note  for  £a  in 
satisfaction,  and  that  the  plaintiff  received  it  in  satisfaction  :  and  it  was  held,  on  writ 
of  error,  after  judgment  for  the  plaintiff,  that  the  plea  was  ill.  It  does  not  appear 
from  the  report,  whether  the  note  was  payable  presently,  or  whether  it  was  negotiable 
or  not.  The  [31]  facts  are  not  sufficientlj'  stated  to  make  it  a  binding  authority. 
Pratt,  C.  J.,  says,  in  delivering  the  judgment  of  the  Court,  "  As  the  plaintiff  had  a 
good  cause  of  action,  it  can  only  be  extinguished  bv  a  satisfaction  he  agreed  to  accept ; 
and  it  is  not  his  agreement  alone  that  is  sufficient,  but  it  must  appear  to  the  Court  to 
be  a  re;isonable  satisfaction  ;  or  at  least  the  contrar}'  must  not  appear,  as  it  does  in 
this  case.  If  £5  be,  as  is  admitted,  no  satisfaction  for  £15,  whv  is  a  simple  contract  to 
pay  £5  a  satisfaction  for  another  simple  contract  of  three  times  the  value  1  In  the 
case  of  a  bond,  another  has  never  been  allowed  to  be  pleaded  in  satisfaction,  without  a 
bettering  of  the  plaintiffs  case,  as  by  shortening  the  time  of  payment."  From  the 
latter  part  of  the  judgment  I  must,  with  every  respect  for  the  great  authority  of  that 
learned  Judge,  express  my  dissent.  Undoubtedly  at  that  time  it  was  not  law  ;  for  in 
Pinnel's  case  (5  Rep.  117)  it  was  laid  down  as  clear  matter  of  law,  that,  in  the  case  of  a 
bond  for  £500,  due  on  the  first  of  January,  if  the  obligee  accepted  £100  in  satisfaction 
the  day  before,  he  was  at  liberty  to  do  .so ;  and  the  Court  never  inquired  whether  the 
satisfaction  was  reasonable  ;  they  left  it  to  the  agreement  of  the  parties.  However,  it 
does  not  appear,  in  the  case  of  Cumhcr  v.  Wane,  that  the  promissory  note  was 
negotiable,  and  therefore  that  the  plaintiff  had  an)'  benefit  from  it.  The  marginal 
note  of  that  case — "  Giving  a  note  for  £5  cannot  be  pleaded  as  a  satisfaction  for  £15  " 
— was  expressly  denied  to  be  law  by  Lord  Ellenborough,  in  argument  in  Henfhcole  v. 
Crookshanks,  and  Buller,  J.,  referred  to  a  case  of  Hardc.aMc  v.  Howard,  in  which  it  had 
been  so  denied  to  be  law.  But  whether  the  case  of  Cumber  v.  JFane  have  been  over- 
ruled or  not,  it  appears  to  me  that  it  cannot  be  sustained  as  an  authority  that  the 
acceptance  of  a  negotiable  security  maj'  not  be  a  satisfaction  of  a  claim  to  a  larger 
amount.  Sard  v.  llhodes  is  a  distinct  authority  that  the  acceptance  of  a  negotiable 
security  may  be  pleaded  in  satisfaction  of  a  simple  [32]  contract  debt  for  a  like 
amount :  and  the  onl\'  question  is  whether  the  same  doctrine  is  applicable  where  the 
claim  was  for  a  larger  amount.  I  think  it  is.  It  is  admitted,  that  if  there  had  been 
an  acceptance  of  a  chattel  in  satisfaction  of  the  debt,  the  Court  would  not  examine 
whether  that  .satisfaction  was  a  rea.sonable  one,  but  merely  whether  the  parties  came 
to  that  agreement ;  and  the  accepUincc  of  a  negotiable  security  appears  to  me  to  be  of 
the  same  nature.  Again,  if  a  claim  is  bona  tide  dis[)utable,  Lonf/ridye  v.  DorriUe  (5  B. 
&  Aid.  117)  is  an  authority  to  shew  that  the  party  may  be  barred  by  the  acceptance 
of  a  much  less  sum  in  satisfaction  of  it.  Here  the  demand  is  app.arently  for  a  liquidated 
amount ;  but  under  the  count  for  money  had  and  received,  that  amount  may  be  very 
disputable  :  and  the  plea  avers,  that  in  the  former  action  the  defendant  disputed  the 
said  supposed  debt,  and  denied  that  he  owed  or  was  liable  to  pay  it,  and  thereupon, 
to  terminate  the  dispute  and  difference  i^c,  the  plaintiff  and  defendant  agreed  that 
the  action  should  be  settled  by  the  giving  of  the  promissory  notes.  If  so,  that  was  an 
admission  by  the  plaintiff  that  the  claim  was  so  far  disputable  as  to  justify  him  in 
coming  to  such  an  agreement,  l^pon  the  whole,  I  am  of  opinion  that  this  plea  is  a 
good  answer  to  the  action,  and  that  it  was  proved  at  the  trial,  and  therefore  that  this 
rule  ought  to  he  discharged. 

Pakke,  B.     I  am  also  of  opinion  that  this  rule  ought  to  be  discharged.     The  fii-st 
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question  is,  whether  this  plea  was  proved.  [His  Lordship  read  it.]  The  issue  upon 
that  is,  that  no  such  agreement  was  made  as  is  mentioned  in  the  plea ;  that  is,  no 
agreement  to  give  and  accept  these  promissory  notes  in  satisfaction  of  the  debt.  The 
Lord  Chief  Baron  decided  at  the  trial  that  the  plea  was  proved,  reserving  for  the 
opinion  of  the  Court  the  question  on  the  construction  of  the  agreement.  When  Mr. 
Butt  moved  for  [33]  this  rule,  I  certainly  was  strongly  impressed  with  the  idea  that 
this  agreement  amounted  only  to  a  suspension  of  the  remedy,  and  not  to  a  satisfaction 
of  the  debt ;  but  after  hearing  the  present  argument,  and  on  full  consideration  of  the 
case,  I  Live  come  to  the  .same  conclusion  as'my  Lord  Chief  Baron,  that  the  parties 
meant  it  to  be  a  final  extinguishment  of  the  debt.  The  agreement  is  in  these  terms  : 
[His  Lordship  read  it.]  As  to  the  first  part  of  it  I  have  no  doubt :  it  is  a  settlement 
not  only  of  the  action,  but  of  the  claim.  The  settlement  of  an  action  prima  facie 
means  the  settlement  of  the  cause  of  action.  And  unless  the  notes  were  to  be  substi- 
tuted as  the  remedy,  the  agreement  would  be  of  this  extraordinary  nature,  that,  if 
any  one  of  them  were  not  paid  at  maturity,  the  whole  debt  would  become  due.  The 
reasonable  construction  therefore  is,  that  it  was  to  be  an  absolute  settlement  of  the 
debt,  and  that  the  only  future  liability  should  be  upon  these  notes.  Then  comes  the 
second  part  of  the  agreement,  on  which  my  doubt  arose  ;  namely,  that,  upon  payment 
of  the  several  promissory  notes,  the  plaintiff  undertook  to  deliver  up  the  papers  and 
letters  in  his  possession  in  reference  to  the  action.  But  I  think  that  may  well  be 
explained  in  the  manner  in  which  Mr.  Jervis  explained  it,  that  it  would  be  desirable 
to  keep  some  evidence  of  the  original  consideration,  in  case  the  notes  were  not  paid. 
Upon  the  whole  instrument,  therefore,  it  appears  to  me  that  the  real  meaning  of  the 
parties  was,  to  put  an  end  to  the  action,  and  for  the  larger  sum  claimed  in  it  to 
substitute  a  smaller,  secured  by  three  promissory  notes. 

The  next  question  is,  whether,  if  proved  in  fact,  this  is  a  good  plea  in  law  ;  and 
I  am  of  opinion  that  it  is.  I  will  consider  it  in  the  way  proposed  by  Mr.  Butt, 
striking  out  the  averments  as  to  its  being  a  disputed  debt.  It  is  clear,  if  the  claim 
be  a  liquidated  and  ascertained  sum,  payment  of  part  cannot  be  satisfaction  of  the 
whole,  although  it  may,  under  certain  circumstances,  be  evidence  of  a  gift  of  the 
remainder.  But  the  gift  of  a  thing  of  uncertain  value  may  be  a  satisfaction  [34] 
of  any  sum  due  on  a  simple  contract.  If  the  contract  be  by  bond  or  covenant,  it  can 
be  determined  only  by  something  of  an  equal  or  higher  nature;  but  upon  a  mere 
simple  contract,  it  is  clear  that  the  debtor  may  give  anything  of  inferior  value  in 
satisfaction  of  the  sum  due,  provided  it  be  not  part  of  the  sum  itself.  Littleton  thus 
lays  it  down  (s.  344) : — "Also,  in  case  of  feoffment  in  mortgage,  if  the  feoffor  payeth 
to  the  feoffee  a  horse,  or  a  cup  of  silver,  or  a  ring  of  gold,  or  any  such  thing,  in  full 
satisfaction  of  the  money,  and  the  other  reeeiveth  it,  this  is  good  enough,  and  as 
strong  as  if  he  had  received  the  sum  of  money,  though  the  horse  or  other  thing  were 
not  of  the  twentieth  part  of  the  value  of  the  sum  of  money,  because  that  the  other 
hath  accepted  it  in  full  satisfaction."  The  same  doctrine  is  laid  down  in  Pinners 
case.  It  is  clear,  if  the  creditor  had  the  money  itself,  he  might  buy  with  it  a  thing  of 
however  inferior  value,  and  that  contract  would  be  good  :  so,  he  may  accept  the  same 
thing  in  satisfaction  of  the  whole  sum,  and  that  contract  is  good.  In  the  case  of  a 
bond  or  contract  under  seal,  it  is  different.  "The  obligor  or  feoffor,  cannot,  at  the 
time  appointed,  pay  a  lesser  sum  in  satisfaction  of  the  Avhole,  because  it  is  apparent 
that  a  lesser  sum  of  money  cannot  be  a  satisfation  of  a  greater :  but  if  the  obligee  or 
feoffee  do  at  the  day  receive  part,  and  thereof  make  an  acquittance  under  his  seal 
in  full  satisfaction  of  the  whole,  it  is  sufficient,  by  reason  the  deed  amounteth  to  an 
accquittance  of  the  whole"  (Co.  Lift.  212  b.).  Eodem  ligamine  quo  ligatum  est  dissol- 
vitur.  Again,  a  sum  of  money  payable  at  a  different  time  is  a  good  satisfaction  of  a 
larger  sum  payable  at  a  future  day  :  Com.  Dig.,  Accord  (B.  2).  In  the  present  case 
(supposing  it  a  liquidated  demand),  the  satisfaction  is  by  giving  a  different  thing,  not 
part  of  the  sum  itself,  having  different  properties.  It  may  be  of  equal  value,  but  that 
we  cannot  enter  into  :  it  is  sufficient  that  the  parties  have  so  agreed.  The  case  of 
AniJreio  [35]  v.  Boughey  (Dyer,  75  a.)  is  an  authority  in  support  of  this  view.  There 
the  declaration  was  for  delivering  373  lbs.  of  bad  wax,  upon  an  assumpsit  for  400  lbs. 
of  good  and  merchantable  wax,  stating  half  the  price  to  have  been  paid  in  hand,  the 
rest  to  be  paid  upon  a  day  agreed  on.  To  this  the  defendant  pleaded,  that,  before 
the  time  appointed  for  the  delivery  of  the  residue  of  the  wax,  "  the  plaintiff  and 
defendant  did  agree,  that  if  the  defendant  would  deliver  immediately  to  the  plaintiff 
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one  cake  of  wax  weighing  20  lbs.,  the  plaintiff  would  accept  that  in  recompense,  as 
well  for  the  aforesaid  373  lbs.  as  for  the  residue  which  was  to  be  delivered  ;  and 
pleaded  this  executed  in  certain,  with  the  acceptance  by  the  plaintiff  accordingly:" 
and  this  plea  was  held  a  good  answer.  The  Court  say,  that  "  the  bar  seemed  good 
enough,  for  the  effect  and  substance  of  the  action  is,  that  the  defendant  hath  not 
performed  his  bargain,  scil.,  with  good  and  merchantable  wax,  according  to  his  under- 
taking ;  but  that  it  was  corrupted  and  mixed  as  above,  and  deceitful  ;  for  which  the 
plaintiff  has  received  satisfaction  and  recompense  by  the  cake,  and  his  own  acceptance, 
although  it  were  not  of  one  hundredth  part  of  the  value  of  his  loss,  yet  by  his  own 
accord  and  agreement  this  injury  is  dispensed  with  ;  and  in  all  actions  in  which 
nothing  but  amends  is  to  be  recovered  in  damages,  there  a  concord  carried  into 
execution  is  a  good  plea  "  It  seems  to  me  that  this  reasoning  applies  to  the  present 
plea,  because  here  a  different  thing,  of  uncertain  value,  is  delivered  in  satisfaction 
of  the  debt. 

The  eases  of  Cumber  v.  IVane  and  Thomas  v.  Heaihorn  have  been  refeired  to.  The 
reasoning  of  Pratt,  C.  J.,  in  the  former  case  is  certainly  not  correct ;  for  we  cannot 
inquire  into  the  reasonableness  of  the  satisfaction.  But  there  it  did  not  appear  that 
the  note  was  a  negotiable  one ;  and  the  point  now  before  the  Court  was  not  made. 
In  Thomas  v.  Heathorn,  it  does  not  appear  to  have  been  a  case  of  accord  [36]  and 
satisfaction  :  although  the  bill  accepted  bv  the  defendant  was  a  negotiable  securitj', 
it  does  not  appear  that  it  was  given  by  way  of  accord  and  satisfaction. 

As  to  the  other  question,  whether  the  statement  in  this  plea,  that  it  was  a  disputed 
debt,  makes  the  plea  a  good  answer,  I  think  that  is  very  doubtful,  because  it  does  not 
state  that  it  was  disputable  on  fair  and  reasonable  grounds.  This  question  was  con- 
sidered in  the  case  of  WUkinmi  v.  Btiers  (1  Ad.  &  E.  106  :  3  Nev.  &  M.  853),  in  which 
it  was  held,  that,  where  an  action  has  been  commenced  for  an  unliquidated  demand, 
payment  by  the  defendant  of  an  agreed  sum  in  discharge  of  such  demand,  was  a  good 
consideration  for  a  promise  by  the  plaintiff  to  stay  proceedings  and  pay  his  own  costs. 
Littledale,  J.,  there  went  further  than  the  rest  of  the  Court,  and  expressed  his  opinion, 
that,  even  in  the  case  of  a  liquidated  demand,  the  same  promise,  made  in  consideration 
of  the  pa3'ment  of  such  sum,  might  be  enforced  in  an  action  of  assumpsit,  where  the 
agreement  was  such  that  the  Court  would  stay  proceedings  if  the  plaintiff  attempted 
to  go  on.  He  referred  to  a  case  of  Reynolds  v.  Pi/nhcwe  (Cro.  Eliz.  429),  where  a 
declaration  in  assumpsit, — "that  whereas  the  defendant  had  recovered  £5  against  the 
plaintiff,  in  consideration  of  £4  given  him  by  the  plaintiff,  the  defendant  assumed  to 
acknowledge  satisfaction  of  that  judgment  before  such  a  day,  and  that  he  had  not 
done  it," — was  held  good,  on  the  ground  that  it  was  a  benefit  to  the  defendant  to  have 
the  money  without  suit  or  charge.  On  the  authority  of  that  ease,  Littledale,  J.,  Iield, 
that  if  there  was  a  dispute  as  to  a  liquidated  debt,  the  payment  and  acceptance  of  a 
smallei'  sum  might  be  a  good  satisfaction.  The  rest  of  the  Court,  however,  did  not 
go  upon  that  ground,  and  therefore  I  do  not  rest  my  judgment  upon  this  point.  But, 
for  the  reasons  I  have  alreadv  stated,  I  think  this  plea  is  good,  and  that  there  ought 
not  to  be  judgment  for  the  plaintiff  non  obstante  veredicto. 

[37]  With  respect  to  the  question  as  to  the  stamp,  it  is  unnecessary  to  express  any 
opinion  upon  it ;  but  I  think  this  document  did  not  require  a  stamp  except  as  an 
agreement.  This  is  not  a  contract  to  pay  money,  but  a  deposit  of  money,  and  the 
identical  money  is  to  be  returned. 

Al.UEKSON,  B.  As  to  the  question  relating  to  the  stamp,  we  must  look  at  it  as  it 
arises  on  the  face  of  the  instrument  itself,  and  I  think  it  bears  the  construction  ])ut 
upon  it  by  my  brother  Parke.  Then  as  to  the  main  points  in  the  case,  I  agree  in 
thinking  that  here  the  original  debt  was  discharged  merely  by  the  giving  of  the 
promissory  notes,  and  that  the  j)laintiff  was  remitted  to  his  only  remaining  remedy, 
namely,  upon  those  notes,  and  had  lost  his  original  right  of  suing  upon  the  original 
memorandum.  If  we  did  not  put  this  construction  upon  the  agreement,  we  should 
certainly  do  great  injustice,  l>eeause,  by  the  non-payment  of  any  one  of  the  notes  on 
the  very  day  it  became  payable,  the  whole  money  would  become  due.  That  is  so 
strong  a  circumstance  as  makes  one  hesitate  to  come  to  such  a  conclusion  ;  and  the 
literal  meaning  of  the  agreement  does  not  require  us  to  do  so ;  for  the  latter  words  of 
it  may  very  well  be  consistent  with  the  construction  we  put  upon  it ;  the  papers  being 
retained,  in  order,  if  anj'  doubt  arose  as  to  the  sufhcicncy  of  the  consideration  when 
the  notes  were  put  in  suit,  to  shew  its  nature,  in  order  to  enforce  them  with  greater 
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certainty.  I  think,  therefore,  that  the  plea  is  proved.  Then  the  next  question  is,  is 
the  plea  a  good  one  ?  I  consider  this  as  a  liquidated  demand.  Then  is  there  a  good 
answer  to  if?  The  suggested  answer  is,  that  the  defendant  gave  certain  promissory 
notes  of  a  smaller  amount,  and  the  plaintiff  accepted  them  in  satisfaction  and  discharge 
of  that  demand.  It  is  undoubtedly  true,  that  payment  of  a  portion  of  a  liquidated 
demand,  in  the  same  manner  as  the  whole  liquidated  demand  ought  to  be  paid,  is 
payment  only  in  part;  because  it  is  not  one  bargain,  but  two;  namely,  payment  of 
part,  and  an  agreement,  [38]  without  consideration,  to  give  up  the  residue.  The 
Courts  might  very  well  have  held  the  contrary,  and  have  left  the  matter  to  the  agree- 
ment of  the  parties  ;  but  undoubtedly  the  law  is  so  settled.  But  if  you  substitute  for 
a  sum  of  money  a  piece  of  paper,  or  a  stick  of  sealing-wax,  it  is  different,  and  the 
bargain  may  be  carried  out  in  its  full  integrity.  A  man  may  give  in  satisfaction  of  a 
debt  of  £100,  a  horse  of  the  value  of  five  pounds,  but  not  five  pounds.  Again,  if  the 
time  or  place  of  payment  be  different,  the  one  sum  may  be  a  satisfaction  of  the  other. 
Let  us,  then,  apply  these  principles  to  the  present  case.  If  for  money  you  give  a 
negotiable  security,  you  pay  it  in  a  different  way.  The  security  may  be  worth  more 
or  less  :  it  is  of  uncertain  value.  That  is  a  case  falling  within  the  rule  of  law  I  have 
referred  to.  But  here  there  is  the  further  circumstance,  that  the  payment  was  in 
discharge  of  a  debt  then  under  litigation,  by  means  of  a  negotiable  security,  which 
takes  away  that  litigation.     On  these  grounds,  I  am  of  opinion  that  this  plea  is  good. 

Platt,  B.  I  am  of  the  same  opinion.  With  respect  to  the  objection,  that  this 
document  was  inadmissible  for  want  of  a  stamp,  I  think  we  must  look  to  the  instrument 
only  in  determining  that  question  ;  and  it  seems  to  me  quite  clear,  on  the  face  of  the 
instrument  itself,  that  it  is  an  agreement  to  return  a  deposit  of  money  in  a  particular 
event.  It  is,  therefore,  not  a  promissory  note.  With  respect  to  the  other  points,  I 
agree  with  the  rest  of  the  Court,  for  the  reasons  which  they  have  stated,  that  the 
fifth  plea  is  a  good  answer  to  the  action  in  point  of  law,  and  that  it  was  proved  in 
point  of  fact. 

Eule  discharged. 


[39]  Frith  v.  Rotherham.  Jan.  16,  1846. — A  bond  conditioned  for  the  payment 
to  bankers  of  all  such  sums  of  money,  not  exceeding  in  the  whole  £1000,  which 
from  time  to  time  should  be  and  remain  due  from  the  obligor  to  the  bankers  on 
the  balance  of  his  account  current,  together  with  such  interest  and  commission  as 
should  be  due  to  the  .said  bankers,  and  all  customary  and  incidental  charges  for 
stamps,  &c.,  requires  a  stamp  only  on  the  principal  sum  of  £1000. 

[S.  C.  15  L.  J.  Ex.  133;  10  Jur.  208.     Referred  to,  Lord  Suffidd  v.  Inland 
Bevemte  Commissioners,  [1908]  1  K.  B.  890.] 

Debt  on  bond,  in  the  penalty  of  £2000.  The  condition  of  the  bond  (after  reciting 
that  the  Chesterfield  and  North  Derbyshire  Banking  Company  had,  on  the  application 
of  the  defendant,  agreed  to  open  an  account  with  him,  on  his  securing  the  several  sums 
of  money  which  might  from  time  to  time  become  due  on  the  balance  of  his  account  to 
the  said  Company,  &c.)  was  declared  to  be,  that,  if  the  defendant  did  or  should  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  trustees  of  the  said  Company,  or  the 
survivor  of  them,  &c.,  to  the  use  of  the  said  Company,  either  alone  or  conjointly  with 
any  other  person  who  might  or  should  at  any  future  time  constitute  the  firm  of  the 
said  Company,  all  and  every  such  sum  and  sums  of  money,  not  exceeding  in  the  whole 
the  sum  of  £1000,  which  from  time  to  time  should  be  and  remain  duo  and  owing  from 
the  defendant  to  the  said  Company,  either  alone,  or  conjointly  &c.,  on  the  l)alance  of 
his  account  current  with  the  said  Company  or  such  other  persons  &c.,  with  respect  to 
monies  advanced  by  them  to  him  the  defendant,  together  with  such  interest  and 
commission  as  should  be  due  to  the  said  Banking  Company  for  the  time  being,  or  such 
other  persons  &c.,  and  all  customary  and  incidental  charges  for  stamps,  &c.,  the  bond 
should  be  void,  &c.     The  defendant  pleaded  non  est  factum. 

The  bond  bore  a  stamp  of  £6,  being  the  ad-valorem  duty  on  £1000.  At  the  trial, 
before  Kolfe,  B.,  at  the  last  Liverpool  assizes,  it  was  contended  for  the  defendant  that 
the  stamp  was  insufficient,  and  that,  by  reason  of  the  stipulation  for  payment  of 
interest  and  commission,  and  charges  for  stamps,  it  ought  to  have  been  impressed 


MM.  &W.40.  FRITH    V.  ROTHERHAM  753 

with  a  stamp  of  £25.  The  learned  Judf^e  reserved  the  jjoiTit,  and  the  plaintill'  had  a 
verdiet,  damages  lIOll.  Is.  Id.;  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit. 

[40]  Martin  now  moved  accordingly.  The  point  in  this  case  depends  upon  the 
construction  of  the  Stamp  Act,  55  Geo.  3,  c.  184,  Sched.  pt.  1,  tit.  "Bond,"  clause  2, 
which  is  as  follows  :—"  Bond,  &c.,  given  as  a  security  for  the  repayment  of  any  sum 
or  sums  of  money  to  be  thereafter  lent,  advanced,  or  paid,  or  which  may  become  due 
upon  an  account  current,  together  with  any  sum  already  advanced  or  due,  or  without, 
as  the  case  ma}'  be  : — Where  the  total  amount  of  the  money  secured,  or  to  be  ultimately 
recoverable  thereupon,  shall  Ije  uncertain  and  without  any  limit,  £2ij  :  and  where  the 
money  secured,  or  to  be  ultimately  recoverable  thereupon,  shall  lie  limited  to  a  certain 
sum,  the  same  dut\'  as  on  a  bond  for  such  limited  sura."  Here  the  whole  amount 
secured,  and  recoverable  by  the  obligees,  is  composed  of  the  principal  sum  of  £1000, 
and  of  the  sums  which  may  become  due  for  interest  or  commission,  and  for  charges 
on  stamps,  which  latter  are  uncertain  and  without  any  limit.  It  was  decided  in  Scott 
V.  AUaopp  (2  Price,  20),  and  is  now  a  settled  doctrine,  that  the  proper  amount  of  stamp 
duty,  in  the  case  of  a  bond,  depends,  not  upon  the  amount  of  the  penalty,  but  upon 
the  nature  of  the  condition,  and  the  amount  secured  by  and  recoverable  upon  the 
bond.  And  here  the  amount  secured  by  and  recoverable  upon  the  bond  is  altogether 
unlimited.  Dickson  v.  Cass  (1  B.  &  Adol.  Si.S),  is  expressly  in  point.  There,  a  bond 
was  given  in  a  penalty  of  £2000,  the  condition  of  which,  after  reciting  that  A.  &  B. 
had  opened  an  account  with  D.,  E.,  F.,  &  G.,  as  bankers,  and  that  the  latter  had  agreed 
to  discount  bills,  and  pay  in  advance  for  A.  Si  B.  any  sum  not  exceeding  £1000,  was, 
that  A.  &  B.,  and  C.  should  satisfy  and  pay  the  bankers  all  such  sums  as  they  should 
aflvance  on  account  of  the  accepting  or  paying  any  bills  itc,  together  with  such  lawful 
charges  and  allowances  for  advancing  and  paying  such  bills  as  were  usually  ciuirged  by 
bankers  in  such  cases,  and  interest :  and  it  was  held,  that  this,  being  a  [41]  bond  to 
secure  not  only  £1000,  but  a  further  sum  for  the  bankers'  charges  for  commission,  &c., 
required  a  £25  stamp.  [Parke,  B.  That  case  is  undoubtedly  an  authority  for  you, 
unless  it  is  to  be  considered  as  overruled.  I  concurred  in  the  judgment  given  in  that 
case,  but  with  some  hesitation  ;  and  after  the  decision  in  Doe  d.  Merceron  v.  Bragg 
(8  Ad.  &  E.  620  ;  3  N.  &  P.  644),  I  began  to  think  our  judgment  was  erroneous.]  It 
has  never  been  expressly  oveiruled.  All  the  cases  which  have  subsequently  occurred 
were  cited  in  Iknh r  v.  Siiuirk  (7  M.  &  \V.  590),  hut  they  relate  to  mortgage  deeds, 
which  often  contain  mere  collateral  stipulations  for  other  things  than  the  payment  of 
money.  Baidvcrs'  commission  is  purely  money.  [Parke,  B.  In  order  to  require  the 
larger  stamp,  it  must  he  secured  as  money  by  the  condition.]  A  banker's  commission 
is  an  understood  and  definite  charge,  and  the  payment  of  it  clearly  was  part  of  the 
consideration  for  the  taking  of  the  bond.  [Parke,  B.  How  is  this  commission  "  money 
thereafter  advanced,  lent,  or  paid,  or  due  upon  an  account  current?"  It  is  a  lemunera- 
tion  for  labour.  Nothing  is  due  on  the  account  current  beyond  the  £1000.  The 
Stamp  Act  docs  not  apply  to  anything  which  is  merely  a  remuneration  for  labour,  but 
only  to  money  advanced,  lent,  or  paid,  or  due  on  an  account  current.  Here  all  the 
money  that  is  to  be  advanced,  lent,  or  paid,  or  to  become  due  on  the  account  current, 
is  limited  by  the  £1000.  It  has  already  been  decided  that  the  interest  is  not  to  be 
taken  into  consideration  in  estimating  the  stamp  duty.]  That  was  upon  the  other 
words  of  the  act,  "definite  and  certain  sum  of  money." 

Pollock,  C.  B.  I  entertain  no  doulit  whatever  upon  the  point  which  is  raised  in 
this  ca.se.  It  is  a  clear  principle,  that  the  subject  is  not  to  be  charged  with  any  such 
duties  unless  Uie  legislatuie  has  manifested  its  intention  to  impose  them  by  clear  and 
express  words.  And  the  meaning  of  [42]  that  part  of  the  Stamp  Act  to  which 
Mr.  Martin  was  referred  appears  to  mo  to  be  plain.  I  think  its  clear  meaning  is,  that 
an  ad-valorem  duty  is  to  be  chaiged  upon  the  money  secured,  as  limited  not  to  exceed 
a  certain  sum  ;  and  referring  back  to  the  heading  of  the  clause,  the  bond  is  to  l)e  one 
"  given  as  a  security  foi'  the  repayment  of  any  sura  or  suras  of  money  to  be  thereafter 
lent,  advanced,  or  paid,  or  which  may  become  due  upon  an  account  current,  together 
with  any  sum  already  advanced  or  due,  or  without,  as  the  case  m.iy  be."  Those  are 
the  words  by  which  the  bond  to  be  taxed  is  described  in  the  schedule  ;  and  according 
iis  its  amount  is  limited  or  unlimited,  the  stamp  duty  is  to  be  estimateil.  In  the 
present  case,  special  care  h.as  been  taken  to  give  a  limitj  of  .£1000,  as  the  sum  which 
is  to  be  secured  by  the  bond.     It  is  true,  imleeil,  that  further  on  in  tlie  condition,  after 
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the  clause,  imposing  that  limit  of  £1000,  (which  we  all  know  would  include  interest 
and  commission),  there  is  a  further  provision,  that  the  security  of  the  bond  is  for  that 
sum  of  £1000,  together  with  interest  and  commission.  Whether  that  clause  was 
inserted  merely  to  exclude  the  notion  that  commission  and  interest  should  not  be 
charged,  and  to  give  the  bank  by  express  terms  the  right  to  recover  them  as  well  as 
all  the  other  items  of  their  account  current,  I  do  not  know.  I  think  it  is  extremely 
probable  that  these  woi'ds,  if  they  come  to  be  examined,  mean  nothing  more  than  that, 
on  making  up  the  account  current,  interest  and  commission  were  to  be  included  in  the 
account.  But  I  am  perfectly  prepared  to  go  along  with  the  opinion  thi-own  out  by  my 
Brother  Parke,  that  the  case  of  Dickson  v.  Cass  was  not  well  decided,  and  has  been 
substantially  overruled,  as  to  this  point,  by  subsequent  cases,  although  not  expressly 
mentioned.  There  were  three  points  decided  in  Dickson  v.  Cass,  and  I  am  now  only 
speaking  of  that  for  which  it  has  been  cited,  namely,  the  first  point.  I  think  it  quite 
right  to  say,  that,  having  thus  to  deal  with  an  apparently  recognised  decision  in  point, 
of  the  whole  Court  of  Queen's  Bench,  if  there  were  any  real  doubt  whatever  on  [43] 
my  mind  upon  the  point,  I  should  be  disposed  to  grant  a  rule,  in  order  to  have  it 
further  discussed  ;  but  as,  on  the  best  consideration  which  I  can  give  to  the  subject, 
it  appears  to  me  that  if  we  were  to  do  so,  we  should,  when  the  case  came  on  for 
argument,  call  on  Mr.  Martin  to  support  his  rule  ;  and  as  he  has  already  urged  eveiy- 
thing  that  could  be  urged  in  favour  of  the  proposition  for  which  he  is  contending,  it 
would  be  a  mere  useless  consumption  of  the  time  of  the  Court  to  grant  a  rule.  In  my 
opinion,  therefore,  the  view  of  my  Brother  Parke,  which  he  has  expressed  to-day,  and 
which  diflfers  from  that  adopted  by  him,  as  he  says  with  reluctance,  in  Dickson  v.  Cuss, 
is  the  correct  one  ;  and  that  case  must  consequently  be  considered  as  overruled.  If  so, 
this  bond  is  sufficiently  stamped,  and  there  is  no  occasion  for  any  fuilher  time  to  be 
consumed  in  the  discussion  of  the  point. 

Parke,  B.  I  am  entirely  of  the  same  opinion  with  my  Lord  Chief  Baron,  and 
think  there  ought  to  be  no  rule.  If  there  had  been  no  decided  cases  on  the  construc- 
tion of  this  statute,  I  should  have  considered  it  clear  that  the  present  bond  was  one 
which  only  required  the  ad-valorem  stamp,  and  not  the  higher  duty  imposed  by  the 
other  clause  of  the  schedule  which  has  been  referred  to.  For,  look  what  the  duty  is 
imposed  on ;  "  every  bond  given  as  a  security  for  the  payment  of  any  definite  and 
certain  sum  of  monev,"&c.  : — the  tax  is  regulated  by  the  amount  of  the  money  secured 
by  the  bond,  and  not  by  the  amount  of  the  penalty,  whether  it  be  a  "definite  and 
certain  sum,"  or  "money  to  be  thereafter  lent,  advanced,  or  paid,  or  which  may  become 
due  on  an  account  current,"  I'tc.  We  come,  therefore,  to  the  first  question  ;  is  the 
bond  in  this  case  a  bond  for  the  payment  of  a  definite  and  certain  sum  of  money  1  or 
is  it  a  bond  within  the  meaning  of  the  subsequent  clause,  "given  as  a  security  for  the 
repayment  of  any  sum  and  sums  of  money  lent,  advanced,  or  paid,  or  which  may  become 
due  on  an  account  [44]  current,  together  with  any  sum  already  advanced  or  due,  or 
without,  as  the  ease  may  be,  where  the  total  amount  of  the  money  secured  or  to 
be  ultimately  recoverable  thereupon  shall  be  uncertain  and  without  any  limit,"  on 
which  the  schedule  imposes  a  duty  of  £2.5 ;  whereas,  where  the  money  secured  or 
to  be  ultimately  recoverable  thereupon  shall  be  limited  not  to  exceed  a  given  sum, 
the  same  duty  only  is  charged  as  for  a  bond  for  such  limited  sum.  In  the  condition 
of  the  bond  in  this  case,  there  is  a  limit  to  the  sum  lent,  advanced,  paid,  or  due  on  an 
account  current,  which  the  bond  was  given  to  secure,  and  consequently,  if  the  con- 
dition contained  that  clause  alone,  the  duty  should  be  for  that  limited  amount ;  and 
here  the  bond  bears  a  stamp  exceeding  that  amount.  The  question  then  is,  does  this 
bond  become  liable  to  the  higher  duty,  in  consequence  of  any  other  circumstances 
coimected  with  it?  It  is  argued  that  it  does,  because  it  not  only  secures  money  to  be 
lent,  advanced,  or  paid,  or  which  may  remain  due  on  the  balance  of  the  account  current, 
but  stipulates  for  something  else  to  be  paid,  namely  interest  and  commission,  which  is 
not  money  advanced,  lent,  or  paid,  or  which  necessarily  becomes  due  on  an  account 
current.  Now,  supposing  the  bond  to  have  been  given  for  the  principal  and  interest 
only,  it  has  been  held  by  this  Couit,  in  the  case  of  Barker  v.  Smark,  that  interest  is 
not  money  lent,  advanced,  or  paid,  within  the  meaning  of  this  part  of  the  Stamp  Act ; 
and  consequently  that,  where  a  bond  is  given  to  secure  a  sum  of  money  with  interest, 
the  stamp  is  regulated  solely  by  the  amount  of  the  principal  sum  ;  and  the  only 
question  remaining  is,  does  the  addition  of  the  right  to  charge  commission  make  any 
difference'?     But  how  can  it  be  said  that  commission  comes  under  any  of  the  heads  in 
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respect  of  which  the  sclicdule  imposes  the  fixed  duty?  It  is  not  "nione^'  lent,"  it  is 
not  "money  advanced,"  it  is  not  "money  paid,"  it  is  not  "money  due  on  an  account 
current:"  it  is  a  remuneration  for  work  and  labour:  and  theie  is  no  clause  in  the 
statute  which  imposes  an  additional  stamp  on  a  bond  [45]  given  to  secure  such 
remuneration.  If,  therefore,  the  point  in  this  case  were  res  integra,  I  should  certainly 
say  that  this  bond  was  not  liable  to  any  stamp  duty  beyond  £6  :  and  the  question 
before  us  is  reduced  to  this,  has  the  authority  of  decided  cases  put  a  ditTcrent  con- 
struction on  the  statute?  It  must  be  admitted  that  the  case  of  Dirhon  v.  Cass,  in 
which  I  myself  concurred  with  considerable  reluctance,  is  an  authority  against  the 
view  which  we  are  now  disposed  to  adopt ;  but  I  very  early  repented  of  my  con- 
currence in  that  judgment,  and  am  now  satisfied  that  it  was  erroneous.  Let  us  look 
to  the  course  of  the  decisions  since  that  of  Dickson  v.  Cass.  The  first  is  Dne  d. 
Scruton  V.  Snaith  (8  Bing.  1-16  ;  1_M.  &  Scott,  230),  which  was  decided  on  the  analogous 
clause  in  the  Stamp  Act,  relating  to  mortgages ;  and  it  was  there  held,  that  a  mort- 
gage deed  for  £3000,  with  a  power  of  sale  to  secure  the  principal  and  all  expenses, 
with  interest,  was  sufficiently  stamped  with  a  £9  stamp,  and  did  not  require  the  £2.5 
stamp  imposed  by  that  schedule  on  every  mortgage  given  as  secuiity  for  the  repay- 
ment of  a  sum  uncertain  and  unlimited  in  amount.  It  is  true  that  the  Court  distin- 
guished Dichion  v.  Cass  from  the  case  before  them ;  but  it  is  clear  that  they  did  not 
approve  of  that  decision.  That  case  was  followed  by  Doe  d.  Jarman  v.  Larder  (3  Bing. 
N.  C.  92;  3  Scott, -407).  There  a  term  of  years,  determinable  on  lives,  was  mort- 
gaged to  secure  a  sum  of  £130,  with  a  power  to  the  mortgagee  to  pay  £70  for  a 
renewal,  in  case  a  life  should  drop ;  and  it  was  held  that  the  deed  was  sufficiently 
stamped  with  a  £2  stamp,  notwithstanding  there  was  a  covenant  by  the  mortgagor 
to  procure  a  renewal,  without  anj'  limit  to  the  sum  to  be  paid  by  him  for  that  purpose. 
The  Court,  in  giving  judgment,  said,  that  a  stamp  on  a  mortgage  within  the  meaning 
of  the  act  was  a  stamp  on  a  security  in  the  name  of  a  mortgagor,  and  not  merely  on 
any  covenant ;  and  that  a  £2-5  stamp  was,  therefore,  not  necessary  in  that  case,  [46] 
because  no  more  than  £70  was  to  be  advanced  by  the  mortgagor  after  the  first  advance, 
and  for  anything  which  the  mortgagor  might  fail  to  paj',  the  mortgagee's  only  remedy 
was  on  the  covenant ;  on  the  premises  mortgaged  he  had,  in  respect  of  such  failure, 
no  security  at  all.  That  case  is  not  precisely  in  point,  but  it  shews  an  endeavour 
made  by  the  Court  to  get  out  of  the  doctrine  of  Dickson  v.  Cass.  Since  then  there  has 
been  the  case  of  I'addon  v.  Bartkti  (2  Ad.  &  E.  9  ;  4  N.  &  M.  1),  where  premises  were 
mortgaged  to  trustees  with  power  to  sell,  to  secure  the  sum  of  £1137,  with  interest: 
the  deed  then  contained  a  clause,  empowering  the  trustees,  out  of  the  proceeds  of  the 
sale,  to  pay  and  discharge  the  costs  and  expenses  to  be  incurred  in  the  execution  and 
due  perfoimance  of  the  trusts  reposed  in  them,  and  also  a  reasonable  sum  of  money 
by  way  of  satisfaction  for  their  trouble.  Now  there  was  a  case,  where,  in  addition  to 
the  principal,  a  further  sum  was  secured  by  way  of  remuneration  to  the  trustees  ;  but 
the  Court,  on  that  objection  being  taken,  very  shortly  disposed  of  it,  by  saying  that 
it  lay  on  those  who  made  the  objection  to  shew  that  a  reasonable  satisfaction  to  the 
trustees  would  raise  the  whole  amount  above  £2000  ;  and  although  they  distinguished 
the  case  from  Dickson  v.  Cas.i,  I  can  only  say  that  they  seemed  very  desirous  to  get 
out  of  it.  We  now  come  to  Doe  d.  Merceron  v.  Bragij  (8  Ad.  &  E.  620 ;  3  N.  Sc  P. 
644),  which  is  the  latest  case  on  the  subject,  and  where  Lord  Denman,  with  the  rest 
of  the  Court  of  Queen's  Bench,  virtually  overruled  the  authority  of  Dickson  v.  Ca.^s. 
After  all  the  previous  cases  had  been  cited,  and  the  Court  had  taken  time  to  consider, 
Lord  Denman  said,  "  The  objection  here  was,  that  the  mortgage  deed  was  stamped 
only  to  the  extent  of  the  sura  advanced,  and  did  not  cover  the  amount  of  taxes  and 
rates  which  might  be  charged  on  the  prenii.ses,  and  which  the  mortgagor  covenanted 
to  pay,  and  until  payment  of  [47]  which  the  proviso  for  redemption  was  not  to 
openite.  This  amount  is  tiul}' said  to  be  uncertain  and  without  limit;  and  hence 
the  £2.5  stamp  is  iirgued  to  be  nccessar}',  instead  of  the  ad-valorem  sUimp.  The 
answer  is,  that  to  the  amount  of  these  taxes  and  rates  the  mortgagee  is  at  all  events 
entitled  ;  that  he  required  no  stipulation  in  respect  of  them  ;  and  that  the  stamp  is 
regulated  by  the  amount  advanced,  or  agreed  to  be  advanced."  The  principle  laid 
down  in  that  decision  I  tdce  to  be  the  true  one ;  that  the  stamp  should  be  determined 
by  the  amount  of  the  sum  agreed  to  be  secured,  and  not  by  any  collateral  stipulations 
which  may  be  contiiined  in  the  deed.  If,  therefore,  the  question  before  us  were  res 
integra,  the  construction  of  this  statute  ought  to  bo  a.s  I  have  stated ;  and,  looking 
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at  all  the  authorities,  I  think  that  the  last  of  them  has  put  the  matter  on  its  true 
ground,  and  consequently  there  ought  to  be  no  rule  in  this  case. 

Alderson,  B.  I  am  of  the  same  opinion.  The  words  of  the  Stamp  Act  are,  "  as 
security  for  the  repayment  of  any  sum  or  sums  of  money  to  be  thereafter  lent, 
advanced,  or  paid,  or  which  may  become  due  upon  an  account  current,  &c.,  where  the 
total  amount  of  money  secured  shall  be  uncertain  and  without  limit."  Now  "the 
total  amount  of  money  "  means  the  amount  secured  as  money.  Here  the  amount  of 
money  secured  is  expressly  limited  by  the  bond.  The  obligee  may  no  doubt  also 
recover  interest  and  commission  ;  but  they  are  not  mentioned  in  the  statute ;  the 
amount  which  is  to  regulate  the  stamp  excludes  them.  Unless  they  were  clearly 
included,  the  subject  ought  not  to  be  taxed  in  respect  of  them  ;  but  they  are  expressly 
excluded.  Commission  is  a  compensation  for  labour,  and  is  not  money  advanced,  lent, 
paid,  or  due  on  an  account  current. 

Platt,  B.  I  quite  concur  in  the  interpretation  put  by  the  rest  of  the  Court  upon 
the  statute.  It  is  remarkable  [48]  that  the  words  are,  "  bond  given  for  repayment 
of  money."  The  word  "  repayment "  cannot  apply  to  commission  or  to  interest :  the 
only  mode,  therefore,  of  construing  the  clause,  according  to  the  ordinary  interpreta- 
tion of  words,  is  to  confine  it  to  the  principal  sum  which  is  intended  to  be  secured, 
and  which  alone  is  to  be  repaid. 

Rule  refused. 


Sanders,  Executrix  r.  John  James  Coward.  Jan.  19,  1846. — Debt  on  bond. 
The  defendant,  after  craving  oyer  of  the  bond  and  condition,  which  was  for 
payment  of  money  pursuant  to  the  covenant  in  an  indenture  of  even  date  with 
the  bond,  and  for  performance  of  the  covenants  &c.  contained  therein  on  the  part 
of  the  obligors,  pleaded  that  no  cause  of  action  in  respect  of  the  said  writing 
obligatory,  by  reason  of  any  breach  of  the  said  condition,  or  of  the  covenants 
&c.  in  the  said  indenture  contained,  had  accrued  at  any  time  within  twenty  years 
next  before  the  commencement  of  the  suit. — Held,  that  the  plea  was  bad,  first, 
for  not  setting  out  the  indenture,  as  it  might  contain  impossible  covenants,  in 
which  case  the  bond  would  be  single,  and  the  plea  to  the  breaches  only  would  be 
bad ;  secondly,  in  not  properly  confessing  a  breach  of  the  condition. — Semble, 
the  proper  form  of  plea  would  have  been,  to  set  out  the  indenture ;  to  aver 
performance  of  all  that  was  performed  within  twenty  years ;  to  admit  the 
breaches  beyond  twenty  years ;  and  to  those  breaches  to  plead  the  Statute  of 
Limitations. 

[S.  C.  3  D.  &  L.  281  ;  1.5  L.  J.  Ex.  97  ;  10  Jur.  186.     Referred  to,  Humphries  v. 
Humphries,  [1910]  2  K.  B.  534.] 

Debt  on  bond  by  the  plaintiff,  as  executrix  of  E.  L.  Sanders,  the  surviving  obligee. 

The  defendant  craved  oyer  of  the  bond,  and  of  the  condition,  which  was  as 
follovFS : — 

"The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  John  James 
Coward,  his  heirs,  executors,  or  administrators,  do  and  shall  well  and  truly  pay  or 
cause  to  be  paid  unto  the  .ibove-named  E.  L.  Sanders  and  C.  R.  Sanders,  their 
executors,  &c.,  the  sum  of  £670,  with  interest  &c.,  on  the  first  day  of  February  next, 
according  to  and  in  full  performance  and  discharge  of  the  covenant  or  condition  men- 
tioned in  an  indenture  beaiing  even  date  with  these  presents,  made  or  mentioned  to 
be  made  between  the  said  J.  Coward  of  the  first  part,  the  said  J.  J.  Coward  of  the 
second  part,  S.  Dingle  of  the  third  part,  and  the  said  E.  L.  Sanders  and  C.  R.  Sanders 
of  the  fourth  part ;  and  do  also  well  and  ti'uly  observe,  perform  fulfil,  and  keep  all 
and  singular  the  covenants,  grants,  articles,  conditions,  and  [49]  agreements  whatso- 
ever, which  on  their  parts  and  behalves  are  or  ought  to  be  observed,  performed, 
fulfilled,  and  kept,  comprised  and  mentioned  in  the  said  recited  indenture,  and  that 
in  all  things  according  to  the  true  intent  and  meaning  thereof  and  of  the  parties  to 
the  same,  then  this  obligation  is  to  be  void,  or  else  to  remain  in  full  force  and  virtue." 

The  defendant  then  pleaded,  "that  no  cause  of  action  in  respect  of  the  said  writing 
obligator}',  by  reason  of  any  breach  of  the  condition  of  the  said  writing  obligatory, 
or  of  the  said  covenants,  grants,  articles,  conditions  and  agreements,  or  any  or  either 


15M.&W.50.  SANDERS    V.   COWARD  757 

of  them,  in  the  said  indenture,  in  the  said  condition  mentioned,  contained,  has  accrued 
at  any  time  within  twenty  years  next  before  the  commencement  of  this  suit." 

Special  demurrer,  assigning  for  causes,  (inter  alia),  that  the  plea  is  not  good  as 
a  plea  by  way  of  confession  and  avoidance,  nor  by  way  of  denial  of  the  alleged  cause 
of  action,  and  that  it  is  consistent  with  the  terms  of  it  that  it  should  be  talscn  as  a 
denial  that  a  cause  of  action  ever  arose.     Joinder  in  demurrer. 
In  the  sittings  after  last  Michaelmas  Term  (Dec.  1), 

Montague  Smith  argued  in  support  of  the  demurrer.  This  plea  is  framed  upon 
the  Stat.  3  &  i  Will.  4,  c.  -12,  s.  3,  vi-hich  limits  the  time  of  bringing  actions  of  debt 
on  a  bond  or  other  specialty  to  twenty  years  "  after  the  cause  of  such  actions  or  suits  :  " 
and  it  is  a  bad  plea,  for  not  confessing  a  cause  of  action.  It  is  consistent  with  all  the 
st^itements  in  the  plea,  that  no  breach  of  the  bond  whatever  had  at  any  time  been 
committed.  The  proper  form  of  plea  would  have  been,  to  have  confessed  one  or  more 
breaches,  and  then  to  have  alleged  that  they  took  place  more  than  twenty  years  before 
the  commencement  of  the  suit.  The  plea,  as  it  stands,  subjects  the  plaintiff  to  great 
difficulty  and  embarrassment  as  to  the  mode  of  replying.  For  example,  the  .5th  section 
of  the  3  &  4  Will.  4,  c.  42,  makes  an  acknowledgment  in  [50]  writing  within  the 
twenty  years  an  answer  to  the  plea  of  the  statute  of  limitations.  How  is  the  plaintiff 
to  repl\'  such  acknowledgment  to  this  plea,  which  does  not  admit  any  breach  of  the 
condition  at  all?  It  is  plain  that  the  plea  woidd  be  proved  in  its  terms  by  evidence 
of  general  performance.  In  substance  it  is  the  same  as  the  plea  which  the  Court  have 
already,  in  this  case,  held  to  be  insufficient  (Sajiders  v.  C'oimrd,  13  M.  &  \V.  65). 
JVehh  V.  James  (S  M.  &  W.  645)  is  an  authoiity  to  shew  that  the  statute  of  Will.  3, 
does  not  authorise  any  double  pleading,  except  the  multiplication  of  such  breaches 
as  could  properh"  have  been  assigned  at  common  law.  If  therefore  the  plaintiff  have 
several  answers  to  the  statute,  as  to  different  breaches,  he  cannot  reply  them  all. 
The  defendant  should  have  set  out  the  breaches,  and  averred  performance  as  to  those 
which  he  alleges  he  has  performed,  and  pleaded  the  statute  of  limitations  as  to  the 
residue. 

Secondly,  the  plea  is  bad  in  substance,  for  not  setting  out  the  indenture.  It  may 
be  that  the  deed  contained  conditions  or  covenants  which  were  impossible  at  the  time 
of  making  the  bond,  in  which  case  the  bond  would  be  single  :  Com.  Dig.,  Condition 
(D.  1).  The  defendant  is  bound  to  get  rid  of  the  whole  obligation  contained  in  the 
condition  :  AMiee  v.  I'idduck  (I  M.  &  W.  564). 

Watson,  conti'ii.  Since  the  statute  of  8  &  9  Will.  3,  the  pleadings  in  an  action 
of  debt  on  bond  are  altogether  anomalous.  According  to  the  former  decision  of  the 
Court  in  this  case,  the  cause  of  action,  in  debt  on  bond,  is  not  the  original  forfeiture 
of  the  bond,  Ijut  anj'  breach  of  the  condition.  It  is  said  that  this  plea  does  not  confess 
and  avoid.  But  the  answer  is,  that  this  plea  of  the  statute  of  limitations  is  not  a  plea 
in  confession  and  avoidance,  but  a  statutable  defence,  of  the  same  nature  as  the  plea 
of  non  assumpsit  infra  sex  [51]  annos ;  which  puts  it  upon  the  plaintiff'  to  prove  two 
things,  first,  that  there  was  a  cause  of  action,  and  secondly,  that  it  accrued  within  the 
six  years.  It  is  different  from  the  plea  of  actio  non  accrevit  infra  sex  annos. 
[Alderson,  B.  Non  assumpsit  infra  sex  annos  ceitainly  caiuiot  be  considered  as  a  plea 
in  confession  and  avoidance,  because  it  is  proved  by  non  assumpsit.  Parke,  B  And 
it  need  not  conclude  with  a  verification  {Bodenluim  v.  Hill,  7  M.  &  \V.  274).]  Here, 
therefore,  the  defendant  in  effect  says  by  his  plea,  that  there  is  no  cause  of  action  l)y 
any  breach  within  twenty  years,  and  puts  the  plaintiff  to  prove  the  affirmative  of  the 
whole  of  that  proposition.  The  only  diffieultv  arises  from  the  anomaly  of  the  pleadings 
in  debt  on  bond,  in  which  case  only  it  is  not  necessary  to  allege  a  breach  in  the  declara- 
tion. If  the  defendant  had  confessed  a  breach  of  the  condition,  and  said  it  was  not 
within  the  twenty  years,  that  would  not  have  been  enough  ;  he  must  have  gone  on 
to  say  there  was  no  other  breach  within  twenty  years.  Suppose  theie  had  been  fifty 
breaches,  all  be^'ond  the  twenty  years  ;  the  defendant  must  plead  according  to  the 
truth  ;  and  how  is  he  to  know  which  breach  the  plaintiff  is  going  for  !  What  difficulty 
is  there  in  the  plaintiff's  replying,  that  the  cause  of  action,  by  reason  of  the  breaches 
of  which  he  complains,  did  accrue  within  twenty  years,  and  then  suggesting  those 
breaches  on  the  roll!  [Rolfe,  B.  Suppose  he  is  going  for  a  breach  which  accrued 
be^'uiid  the  twenty  years,  but  seeks  to  take  it  out  of  the  statute  by  an  acknowledgment 
within  the  twenty  years.]  He  may  reply  that;  the  stat.  3  it  4  Will.  4,  c.  42,  s.  5, 
expressly  enables  him  to  do  so.     [Alderson,  B.     But  suppose  he  is  going  for  three 
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breaches,  all  above  twenty  years  olil,  but  he  relies,  as  to  each  of  them,  on  some  specialty 
to  defeat  the  statute;  how  is  he  to  reply  so  as  to  have  the  benefit  of  all  three? 
Suppose,  as  to  one,  the  statute  is  prevented  from  applying  by  the  plaintiff  having  been 
under  disability,  and  as  to  the  [52]  others  by  an  acknowledgment  in  writing, — he 
cannot  reply  both  :  but  if  you  set  out  the  breaches  in  your  plea,  and  aver  performance 
as  to  those  which  you  say  you  have  performed,  and  the  statute  of  limitations  as  to  the 
residue,  the  plaintiff  is  relieved  from  this  difficulty.]  It  may  be  just  the  same  in 
a  case  of  goods  sold  :  they  may  have  been  sold  and  delivered  in  different  years ;  but 
the  plaintiff  must  distribute  them  in  his  replication,  and  sa}-,  as  to  the  first,  I  was  non 
compos ;  as  to  the  second,  I  was  beyond  seas ;  as  to  the  third,  I  have  an  acknowledg- 
ment in  writing.  The  plaintiff  must  make  a  special  replication  of  the  breaches,  and 
state  as  to  each  of  them  his  answer  to  the  statute.  If  each  successive  breach  is  a  cause 
of  action,  as  this  Court  has  already  said,  that  consequence  seems  to  follow.  If  it  lies 
on  the  defendant  to  plead  to  all  the  breaches,  it  will  lead  to  infinite  prolixity  of 
pleading ;  for  he  must  answer  every  imaginable  breach.  What  breach  the  plaintiff 
is  proceeding  for  is  purely  in  his  knowledge,  and  it  is  for  him  to  allege  it.  Nay,  the 
condition  may  be  for  the  performance  of  acts  by  a  third  party,  of  whose  breaches  of 
the  condition  the  defendant  cannot  be  informed. 

But  if  it  is  necessary  that  the  defendant  should  confess  and  avoid,  this  plea  suffi- 
ciently does  so.  "  Confession  and  avoidance "  merely  means  that  the  party  must 
confess  the  previous  pleading,  and  avoid  it  by  some  statutable  or  common-law  defence. 
The  defendant  docs  so  here.  He  confesses  his  execution  of  a  money  bond,  which  is 
all  that  the  plaintiff"  alleges,  and  shews  a  complete  avoidance  of  the  action  founded 
upon  it.  The  plaintiff's  argument  is,  that  the  defendant  is  to  confess  something  not 
alleged,  or  not  within  his  knowledge.  This  plea  is  in  conformity  with  all  pleas  of  the 
Statute  of  Limitations  since  the  statute  of  James  1,  and  casts  no  more  difficulty  on  the 
plaintiff  than  other  pleas  of  the  same  kind.  [Parke,  B.  What  do  you  say  to  the 
other  objection,  that  the  indenture  is  not  set  out?]  It  is  the  deed  of  the  defendant 
in  the  hands  of  the  plaintiff',  and  [53]  the  defendant  has  not  the  means  of  stating  it. 
[Parke,  B.  In  a  plea  of  performance,  you  must  set  out  the  indenture,  or  excuse 
yourself  from  doing  so  by  stating  that  there  were  no  negative  or  alternative  covenants 
in  it :  Earl  of  Kerry  v.  Baxter  (4  East,'340).]  Before  he  can  do  so,  the  defendant  must 
have  the  deed.  [Parke,  B.  He  is  a  party  to  it.  Alderson,  B.  The  Court  would 
order  it  to  be  produced  to  him,  if  there  were  only  one  part  of  it.]  At  all  events,  this 
is  only  matter  of  special  demurrer,  and  there  is  no  demurrer  on  this  ground. 
[Alderson,  B.  The  objection  is,  that  it  might  appear  to  be  a  single  bond  if  the 
indenture  were  set  out :  that  is  matter  of  substance.  If  yon  say  it  is  a  bond  subject 
to  a  condition,  you  must  set  it  out  to  shew  that ;  because,  if  the  condition  be 
impossible,  it  becomes  a  single  bond.  Parke,  B.  The  reason  given  in  the  cases  for 
setting  it  out  applies  to  a  plea  of  performance  ;  because,  until  it  is  set  out,  it  does  not 
appear  but  that  there  may  be  negative  or  disjunctive  covenants,  to  which  ease  a  plea 
of  performance  does  not  apply.  The  question  is,  does  the  same  necessity  exist  where 
you  confess  the  bond,  and  excuse  its  non-performance?  It  is  said  that  it  does,  in 
order  to  shew  that  it  is  not  a  single  bond.]  The  reason  for  so  pleading  does  not  apply 
where  the  defendant  says  that  no  cause  of  action  by  reason  of  any  breach,  whether 
by  doing  or  omitting  anything,  accrued  within  twenty  years.  The  Court  will  not 
intend  that  there  might  have  been  something  impossible  to  be  performed,  and  so  that 
the  bond  is  single.  If  it  be  so,  it  is  for  the  plaintiff  to  set  forth  the  indenture,  and 
aver  the  fact. 

Montague  Smith,  in  reply.  The  plea  of  the  Statute  of  Limitations  is  clearly  a 
plea  in  confession  and  avoidance.  No  doubt,  on  a  plea  of  non  assumpsit  infra  sex 
annos,  it  lies  on  the  plaintiff  to  prove  a  promise,  and  that  within  the  six  [54]  years ; 
but  this  arises  from  the  very  nature  of  things,  because  the  one  proposition  is  involved 
in  the  other ;  but,  if  it  ends  in  an  acknowledgment,  the  plaintiff  does  not  prove  the 
original  promise.  A  plea  that  the  supposed  debt,  "if  any  such  there  be,"  did  not 
accrue  within  six  years,  was  held  bad,  as  not  containing  a  sufficient  confession  : 
Margetts  v.  Bays  (4  Ad.  &  E.  489  ;  6  N.  &  M.  228).  Suppose  a  declaration  on  a 
promissory  note,  and  a  plea  of  the  Statute  of  Limitations,  would  it  be  necessary  to 
prove  the  signature  of  the  defendant  to  the  note?  It  is  said  on  the  other  side  that 
the  breaches  of  the  bond  lie  in  the  plaintiff''s  knowledge ;  but  that  is  not  so  in  the 
case  of  a  condition,  the  performance  of  which  is  to  defeat  the  bond  ;  the  defendant 
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must  shew  performauce,  or  an  excuse  for  nou-performance,  good  in  oiunibiis.  In 
principle,  there  is  no  greater  tlithculty  in  this  than  in  any  other  case  of  excuse :  the 
defendant  must  eijually  go  through  every  condition  which  he  has  reason  to  believe 
the  plaintiff  means  to  complain  that  he  has  broken:  Meredith  w.  Alleifii  {\  Salk.  138; 
Carth.  116),  U'ehb  v.  Jumes  (8  M.  &  W.  645  ;  see  2  Saund.  107  h.,  n.  (3).  The  defen- 
dant has  contracted  to  pay  money  unless  he  does  such  and  such  things  ;  then  it  lies 
on  him  to  get  rid  of  that  obligation,  and  to  shew  that  he  has  done  all  those  things, 
or  excuse  himself  for  not  having  done  them.  The  ordinary  rule  of  pleading  is  no 
doubt  reversed  in  the  case  of  debt  on  bond  ;  that  is  an  anomaly,  but  it  is  so  established. 
The  defendant  must  allege  his  excuse  as  to  each  breach,  and  then  the  plaintitl'  is  put 
under  no  ditficuly  in  replying.  On  the  other  hand,  there  is  no  difficulty  upon  the 
defendant,  other  than  that  which  he  incurs  by  entering  into  such  a  contract.  Suppose, 
under  this  plea,  the  defendant  proved  that  there  never  was  any  breach  of  the  condition, 
he  would  say  he  had  a  right  to  succeed  upon  it.  [I'aikc,  B.  Yes,  that  is  the  real 
objection  ;  the  plea  would  be  proved  by  proof  of  general  performance.] 

[55]  Secondly,  no  answer  has  been  given  to  the  objection  that  the  deed  is  not  set 
out.  The  defendant  cannot  shew  the  excuse,  without  shewing  what  he  had  to  per- 
form. [Alderson,  B.  Suppose  there  were  a  plea  of  performance  of  all  except  condi- 
tions A.,  B.,  and  C.  :  and  as  to  those,  that  the  breach  of  them  was  beyond  twenty  years, 
— which  j'ou  admit  would  be  a  good  plea, — how  would  you  reply  2j  The  plaintiti'  would 
have  a  right  to  answer  each.  [Parke,  B.  i^o ;  he  must  deny  one,  and  suggest  the 
others  :   Jt'ehh  v.  Jamcs.'\ 

But,  further,  the  defendant  has  not  pleaded  to  the  obligatory  part  of  the  bond  at 
all ;  because  everything  as  to  the  breaches  may  be  mere  surplusage,  and  totally  beside 
the  cause  of  action. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke.  B.  This  case  was  argued  before  my  Brothers  Alderson,  Rolfe,  Piatt,  and 
myself,  at  the  sittings  after  the  last  term.  [Ilis  Lordship  stated  the  pleadings,  and 
continued: — ]  There  had  been  a  plea  to  the  same  declaration,  and  a  special  demurrer 
to  it,  which  came  before  the  Court  in  Trinity  Term,  in  the  year  18-44,  and  the  Court 
held  the  plea  to  be  bad  for  uncertainty^  but  gave  the  defendant  leave  to  amend.  The 
amended  plea  being  now  demurred  to  specially,  two  objections  were  taken  to  it :  one, 
that  the  plea  ought  to  have  set  out  the  indenture  at  length  ;  the  other,  that  the  plea, 
that  no  action  accrued  by  reason  of  a  breach  of  the  condition  within  twentj'  years, 
was  bad  in  form,  as  not  being  good  bj'  way  of  confession  and  avoidance,  or  denial. 

The  first  of  these  objections,  which  was  not  the  principal  one,  insisted  upon  by 
Mr.  Montague  Smith,  ought,  we  think,  to  prevail.  It  is  perfectly  settled  (a)  that  the 
in-[56]-denture  ought  to  be  set  out,  where  performance  is  pleaded,  because  it  might 
contain  negative  or  alternative  covenants,  or,  as  Lord  Coke  says  (Co.  Litt.  303  !>.), 
a  covenant  for  something  to  be  done  of  record;  in  all  which  three  cases,  performance 
must  be  pleaded  specially.  Where,  however,  performance  is  not  pleaded,  but  non- 
performance excused,  the  same  reason  does  not  apply  ;  but  then  it  is  insisted  that  the 
indenture  ought  to  be  set  out,  that  the  Court  may  see  that  it  contains  covenants,  all 
of  which  were,  at  the  time  of  the  making  of  the  bond,  capable  of  being  performed  ; 
for  if  any  one  was  impossible,  the  bond  would  be  single,  and  if  so,  the  plea,  which 
relates  to  the  breaches  only,  is  bad.  And  we  think  that  this  is  a  good  reason  for 
requiring  the  indenture  to  be  set  out ;  and  it  should  be  so  done,  if  the  defendant 
amends,  as  we  propose  to  give  him  liberty  to  do. 

The  next  and  principal  objection  was  to  the  form  of  the  plea,  which  states  that 
no  cause  of  action  by  reason  of  any  breach  of  the  condition  of  the  writing  obligatory, 
or  of  the  covenants  in  the  indenture,  has  accrued  at  any  time  within  twenty  years 
next  before  the  commencement  of  the  suit.     We  think  this  plea  is  bad  in  form. 

In  construing  the  third  section  of  the  3  &  4  Will.  4,  c.  42,  it  seems  to  us  that  the 
limitation  in  an  action  on  bond,  of  "  twenty  years  from  the  cause  of  action  or  suit," 
is  not  to  be  confined  to  twenty  years  from  the  first  breach  of  a  condition  to  do  various 
thing.s,  any  more  than  it  would  be  confined  to  that  period  from  the  first  breach  of  a 
covenant  to  do  various  things,  in  an  action  of  covenant.  Although,  on  the  first  breach 
of  the  condition  of  a  bond,  the  obligee  may  sue  the  obligor,  and  have  judgment  under 

(a)  Earl  of  Ktrrij  v.  iJaxtcr,  4  East,  340  ;  Alleyu,  72  ;  1  Sid.  42.5. 
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the  statute  of  8  &  9  W.  3,  c.  11,  as  a  security  of  a  higher  nature  for  future  breaches, 
he  is  not  bound  to  pursue  that  course.  He  may  waive  the  right  of  action  on  the 
bond,  in  respect  of  the  first  breach,  or  any  number  of  breaches,  and  be  contented 
[57]  with  the  specialty  security  only  for  future  breaches,  and  sue  afterwards  on  a 
subsequent  forfeiture,  and  assign  that  for  a  breach.  If  it  were  not  so,  the  incon- 
venience would  be  considerable,  and  the  value  of  a  security  by  bond  diminished ; 
and  it  is  to  be  observed,  that  the  limitation  in  the  statute  is  not  from  the  cause  of 
action  first  accrued  on  the  bond,  but  generally  from  the  cause  of  action ;  and  this 
construction  leaves  the  obligee  much  in  the  same  situation  as  before  the  act,  except 
that  the  statute  gives  to  the  lapse  of  time  the  effect  of  an  absolute  bar  to  the  remedy, 
instead  of  its  being  used  as  evidence  of  payment  or  performance  of  the  condition,  as 
it  would  have  been  before.  If  before  the  statute  there  had  been  a  bond  for  the  pay- 
ment of  twenty  annual  instalments,  the  lapse  of  twenty  years  from  the  time  fi.ved  for 
the  payment  of  each  instalment  would  have  been  good  evidence  to  raise  a  presump- 
tion of  the  due  payment  of  each  instalment ;  but  the  right  to  recover  the  instalments 
due  within  twenty  years  would  be  unaffected. 

The  supposition,  therefore,  on  which  the  plea  is  framed,  viz.  that,  to  constitute  a 
bar  under  the  statute,  every  breach  of  the  condition  ought  to  be  shewn  to  have  been 
bej'ond  twenty  years,  not  the  first  only,  is  correct.  But  we  think  the  plea  is  bad  in 
form.  It  is  not  clear  whether  its  meaning  is,  that  every  condition  or  covenant  was  to 
be  performed,  and  was  broken  more  than  twenty  years  ago ;  or  that,  for  the  last 
twenty  years,  every  condition  and  covenant  has  been  duly  performed  ;  and  if  the 
latter  is  the  meaning,  it  is  an  incorrect  form  of  pleading.  For  the  bond  binds  in  the 
first  instance,  and  the  defendant  must  exonerate  himself  by  pleading  performance,  if 
he  means  to  insist  that  the  bond  has  not  been  forfeited  :  he  cannot  be  allowed  to  say 
there  has  been  no  breach  of  the  bond  generally,  and  throw  it  on  the  plaintiff  to  prove 
there  has  been  a  breach  ;  but  he  must  shew  by  proper  affirmative  pleading  that  the 
condition  has  been  duly  performed  ;  and  this  circumstance  makes  a  dift'eience  in  the 
form  of  a  plea  of  the  new  Statute  of  Limita-[58]  tions  to  an  action  in  the  old  form  on 
a  bond  with  a  condition,  and  to  an  action  of  covenant,  setting  forth,  as  it  must  do,  the 
breaches  which  the  plaintiff  insists  upon ;  as  to  which  there  would  be  no  difficulty  in 
pleading,  in  the  ordinary  form,  that  the  causes  of  action  in  the  declaration  mentioned 
did  not  accrue  within  twenty  years ;  nor  vvould  there  probablj'  be  any  in  adopting  a 
similar  plea  in  the  case  of  an  action  on  a  bond,  stating  the  breaches  in  the  declaration. 

AYe  think,  therefore,  that  the  plea  cannot  be  supported,  and  our  judgment  must 
be  for  the  plaintilF:  but  the  defendant  may  have  liberty  to  amend  on  the  usual  terms. 

What  the  form  of  amendment  should  be  must  depend  upon  the  nature  of  the 
co\enants  and  the  facts ;  but  the  defendant's  counsel  will  consider  whether  the  plea, 
which  set  out  the  indenture,  should  aver  performance  of  all  that  was  performed  within 
twenty  years,  and  admit  the  bleaches  beyond  that  time,  and  to  those  breaches  plead 
the  )Statute  of  Limitations. 

Leave  to  the  defendant  to  amend  on  payment  of  costs ;  otherwise 

Judgment  for  the  plaintiff. 

[59]  Welch  r.  Vickery.  Jan.  21,  1846. — No  notice  of  taxation  is  necessary, 
where  the  plaintitt  appears  for  the  defendant  sec.  stat. ;  although  the  defendant's 
attorney  afterwards  takes  out  and  serves  a  summons  for  time  to  plead.  Such 
summons  is  not  tantamount  to  an  appearance,  within  the  rule  of  Hilary  Term, 

4  Will.  4,  s.  17. 

Cole  moved  to  set  aside  the  taxation  of  the  plaintiff's  costs,  and  for  a  retaxation  of 
such  costs,  no  notice  of  taxation  having  been  given  to  the  defendant  or  his  attorney, 
pursuant  to  the  rule  of  Trinity  Term,  1  AVill.  4,  s  12.  The  plaintiff  had  appeared  for 
the  defendant  sec.  stat. ;  after  which,  the  defendant's  attorney  had  taken  the  declara- 
tion out  of  the  oflice,  and  obtained  and  served  two  summonses  for  time  to  plead.  The  rule 
of  Hilary  Term,  4  Will.  4,  s.  17,  renders  a  notice  of  taxation  unnecessary,  in  any  case 
where  the  defendant  has  not  appeared  in  person  or  by  his  attorney  or  guardian  not- 
withstanding the  former  rule:  Pope  v.  Maim  (2  M.  &  W.  881),  Bolton  v.  Manning 
(5  Dowl.  P.  C.  769),  Burch  v.  Pointer  (3  M.  &  W.  310).  But  it  is  submitted,  that  the 
taking  out  and  serving  a  summons  for  time  to  plead  by  the  defendant's  attorney  was 
tantamount  to  an  appearance,  within  the  principle  of  Lhyd  v.  Ki:nt  (.3  Dowl.  P.  C.  127). 
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Parke,  B.  In  that  case  a  judge's  order  was  drawn  up  upon  hearing  both  sides, — 
but  here  a  mere  summons  has  been  taken  out,  and  served  by  the  defendant's  attorney. 
That  is  not  tantamount  to  an  appearance.  No  order  for  time  was  obtained.  Besides 
which,  there  appears  no  reason  why  a  summons  for  time  taken  out  by  the  defendant's 
attorney  should  have  any  greater  etfect  with  reference  to  the  rule  of  Hilary  Term, 
4  Will.  4,  s.  17,  than  a  summons  taken  out  by  the  defendant  himself:  Pope  v.  Mann. 

Per  Curiam.     Rule  refused. 

[60]  The  Attorney-General  v.  Bovet.  Jan.  23,  18-i6. — In  an  information  by 
the  Attorney-General  for  penalties  for  a  breach  of  the  revenue  laws,  this  Court 
has  no  juiisdictiou,  on  motion  by  the  defendant,  either  at  common  law  or  by 
statute,  to  direct  a  commission  to  issue  for  the  examination  of  witnesses  abroad  ; 
nor  will  it  st;iy  the  proceedings  until  the  Attorney-General  consents  to  the  issuing 
of  such  commission. 

[S.  C.  3  D.  &  L.  492  ;  15  L.  J.  Ex.  155.] 

This  was  an  information  filed  by  her  Majesty's  Attorney-General  against  Charles 
Bovet,  to  recover  penalties  amounting  to  9221.  17s.  6d.,  for  causing  to  be  entered  for 
drawback  a  quantity  of  wine  alleged  to  be  of  less  value  than  the  amount  of  such  draw- 
back. The  defendant  pleaded  not  guilty,  on  which  issue  was  joined  ;  and  notice  of 
trial  having  been  given, 

Greenwood,  in  Michaelmas  Term  last,  moved,  on  the  part  of  the  defendant,  for  a 
rule  calling  upon  the  Attorney-General  to  shew  cause  why  a  commission  should  not 
issue  for  the  examination  of  one  Louis  Clerc  as  a  witness  for  the  defendant.  The 
motion  was  founded  on  an  affidavit  made  by  a  clerk  of  the  defendant's  attorneys, 
which  stated,  "  that  Louis  Clerc,  of  Fleurier,  in  the  canton  of  Neufchatel,  in  Switzerland, 
is  a  material  and  necessary  witness  for  the  said  C.  Bovet  on  this  information,  as  this 
deponent  is  advised  and  verily  believes  ;  and  that  the  said  C  Bovet  cannot  safely 
proceed  to  the  trial  of  the  said  information  without  the  evidence  of  the  said  L.  Clerc ; 
and  further,  that  he  is  advised,  and  verily  believes,  that  the  said  C.  Bovet  will  be  able 
to  prove,  on  the  trial  of  this  information,  by  the  evidence  of  the  said  L.  Clerc,  if  a  writ 
of  commission  for  the  examination  of  the  said  L.  Clerc,  at  Fleurier  as  aforesaid,  be 
permitted  to  issue,  by  whom  the  said  quantity  of  wine,  to  which  this  information 
relates,  was  caused  to  lie  entered  for  drawback,  and  conclusively  to  establish  that  the 
same  was  not  caused  to  be  entei'ed  for  drawback  by  the  said  C.  Bovet,  as  alleged  in 
this  information."  The  affidavit  then  stated,  that  L.  Clerc  was  not  likely  to  return  to 
this  countiy  until  after  the  trial ;  that  there  was  no  intention  to  create  delay  ;  and 
that  the  defendant  had  a  good  defence  to  the  information  on  the  merits. 

[61]  At  the  suggestion  of  the  Court,  the  Attorney-General  consented  to  a  rule  l)eing 
granted,  to  shew  cause  "  why  a  commission  should  not  be  issued  out  of  and  under  the 
seal  of  this  Court,  for  the  examination  upon  interrogatories,  of  L.  Clerc,  of  i\;c.,  a 
material  and  neces.sary  witness  on  the  defendant's  behalf,  and  why  such  examination, 
when  so  taken,  should  not  be  read  as  evidence  on  the  trial  of  this  cause." 

The  Attorney-General,  the  Solicitor-Goneral,  .Jervis,  and  J.  Wilde,  now  shewed 
cause.  This  application  cannot  be  sustained.  Jt  is  founded  upon  the  ])rovisions  of 
the  stilt.  1  Will.  4,  c.  22,  which,  by  the  first  section,  extcTids  the  enactments  of  the 
13  Geo.  3,  c.  fi.'J,  relating  to  the  examination  of  witnesses  in  India,  to  all  the  foreign 
possessions  of  the  Crown,  and  "to  all  actions  depending  in  any  of  his  Majesty's  courts 
of  law  at  Westminster,  in  what  place  or  country  soever  the  cause  of  action  may  have 
arisen,  and  whether  the  same  may  have  arisen  within  the  jurisdiction  of  the  court  to 
the  judges  whereof  the  writ  or  commission  may  be  directed,  or  elsewhere,  when  it 
shall  appear  that  the  examination  of  witnesses  under  a  writ  or  commission  issued  in 
pursuance  of  the  authority  hereby  given  will  bo  necessary  or  coiulucive  to  the  due 
administration  of  justice  in  the  matter  wherein  such  writ  shall  be  applied  for."  On 
moving  for  this  lule,  the  case  of  Tlie.  Atloni,etj-(ieneinl.  v.  LaraijiUij  (2  Price,  lOfi,  172) 
was  cited,  the  circumstances  of  which  were  as  follows  : — It  was  a  question  that  arose 
out  of  the  seizure,, by  the  officers  of  the  customs,  of  a  ship  called  the  "San  .Juan 
Baptista,"  charged  with  having  been  found  armed  for  resistance,  contrary  to  the 
stiitute,  whilst  belonging  wholly  or  in  part  to  a  British  subject,  ami  with  various  other 
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breaches  of  the  navigation  laws,  some  of  which  were  laid  to  have  been  committed 
previously,  and  others  subsequently,  to  the  alleged  transfer  of  her  to  the  foreign  subject, 
who  was  the  [62]  claimant  under  a  purchase  from  the  late  British  owner.  On  the 
information  being  filed,  an  application  was  made  by  the  defendant  for  a  commission 
to  examine  witnesses  at  Corunna  The  act  of  Parliament  under  consideration  in  that 
case  was  the  Navigation  Act,  13  &  14  Car.  2,  c.  11,  which  provided,  "that  in  case  the 
seizure  or  information  shall  be  made  upon  any  clause  or  thing  contained  in  the  late 
act,  intitled,  'An  Act  for  encouraging  and  increasing  of  shipping  and  navigation,' 
then  the  defendant  or  defendants  should,  on  bis  or  their  request,  have  a  commission 
out  of  the  High  Court  of  Chancery  to  examine  witnesses  beyond  the  seas  &c."  Cause 
being  shewn  against  the  rule,  it  was  held,  "  that  it  would  be  departing  from  the  common 
u.sage  of  the  Court  to  grant  the  application  ; "  and  the  Court  said,  "  Such  motions 
might  in  future  be  made  in  every  case,  on  a  suggestion  that  material  witnesses  resided 
abroad.  .  .  .  The  Crown  has  in  all  cases  a  right  to  a  viva  voce  examination  of  the 
defendant's  witnesses.  There  is,  indeed,  a  case  in  Bunbury  {Jenkins  v.  Larwood, 
Bunb.  13  ;  post,  p.  63)  of  a  commission  having  been  granted  by  this  Court,  but  that 
was  made  on  the  Navigation  Act."  The  rule  was  therefore  discharged,  and  the  defen- 
dant then  filed  a  bill  on  the  equity  side  of  this  Court  against  the  Attorney-General; 
and  upon  that  bill,  and  upon  the  terms  of  the  Navigation  Act,  he  moved  for  and 
obtained  a  commission  to  examine  witnesses  at  Corunna.  Now,  whether  the  equity 
JLiiisdiction  of  this  Court  in  matters  of  revenue  is  still  in  existence  or  not,  is  a  question 
of  much  difficulty  and  importance,  which  is  at  present  under  the  consideration  of  the 
Court,  and  which  it  is  unnecessary  to  enter  upon  on  this  occasion,  because  this  is  not 
the  case  of  a  bill  filed.  All  the  cases  cited  in  Laragoitij  v.  The  Attorney-General,  in 
which  commissions  for  the  examination  of  witnesses  had  been  directed,  were  cases 
where  bills  were  filed  ;  and  many  of  them  were  cases  under  the  navigation  laws,  in 
which,  by  the  express  provision  of  the  13  &  14  Car.  2,  c.  I!,  the  party  was  en-[63]- 
titled  to  a  commission.  But  this  is  an  application  which  must  be  grounded,  if  at  all, 
upon  the  stat.  1  Will.  4,  e.  22  ;  and  that  being  so,  the  ease  of  Ileiiiua  v.  Wood  (7  M. 
&  W.  571)  is  a  direct  authority  against  it.  It  was  there  expressly  held,  that  in  an 
action  at  the  suit  of  the  Crown,  the  Court  has  no  power,  under  the  1  Will.  4,  c.  22,  at 
the  defendant's  instance,  to  direct  a  commission  for  the  examination  of  witnesses. 
Parke,  B.,  says — "  There  are  no  fewer  than  four  decided  objections  to  this  application, 
on  the  face  of  the  act  of  parliament.  In  the  first  place,  upon  the  preamble,  so  much 
only  of  the  13  Geo.  3,  as  relates  to  actions  is  incorporated  in  the  act;  secondly,  even 
supposing  that  the  clause  relating  to  indictments  and  informations  is  imported  into  it, 
that  only  gives  a  mandamus  ;  thirdly,  they  must  be  indictments  or  informations  for 
misdemeanours  or  offences  committed  abroad  ;  and  fourthly,  the  clause  applies  only 
to  indictments  and  informations  exhibited  in  the  King's  Bench."  There  is  another 
case  which  probably  will  be  relied  on  for  the  defendant,  that  of  Jcnicins  q.  t.  v.  Larwood 
(Bunb  13).  That  was  an  application  under  the  Navigation  Act,  and  it  was  argued  in 
support  of  it,  that,  inasmuch  as  a  commission  was  by  that  act  to  issue  out  of  the  Court 
of  Chancery,  this  Court  would,  by  analogy,  have  the  same  power,  by  reason  of  its 
equitable  jurisdiction,  on  the  same  principle  as  where  by  statute  analogous  powers 
were  held  to  be  granted  to  different  courts  of  like  jurisdiction,  although  one 
court  only  was  named.  In  that  case.  Bury,  C.  B.,  and  Price,  B.,  thought  that 
the  commission  should  go,  not  under  the  statute,  but  by  virtue  of  the  original 
jurisdiction.  Fortescue  Aland,  B.,  thought  it  might  go  even  upon  the  statute; 
Montague,  B.,  was  of  a  contrary  opinion  on  both  points.  But  with  respect  to  that 
case,  it  is  enough  to  say  that  it  occurred  under  the  old  practice  of  this  Court,  when 
all  proceedings  were  instituted  by  qui  tarn.  In  truth,  it  was  a  suit  between  subject 
and  subject,  the  party  suing,  by  leave  of  the  Attorney-General,  by  qui  [64]  tarn. 
Moreover,  that  case  was  cited,  and  not  acted  upon,  in  The  Attorney-General  v.  Laragoity. 
Even  were  there  no  other  objection,  the  Crown,  not  being  expressly  named,  would 
not  be  bound  by  this  act  of  Parliament,  although  it  might  take  advantage  of  it  if  it 
thought  proper.  But  it  is  sufficient  to  say  that  the  case  of  Regina  v.  IFood  is  a  direct 
and  recent  decision  of  the  Court  against  this  application. (a) 

(a)  In  the  course  of  his  argument,  Jervis  referred  to  two  MS.  cases,  which  he  had 
taken  from  the  Registrar's  book,  and  written  out  in  the  mai'gin  of  the  case  of  Attorney- 
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Greenwood,  in  support  of  the  rule.  The  argument  on  the  other  side  has  proceeded 
altogether  on  the  supposition  that  this  appliwition  rest^  solely  upon  the  stat.  1  Will.  4, 
c.  2:2,  but  that  is  not  so;  it  is  rather  founded  upon  the  general  jurisdiction  of  the 
Court,  at  the  common  law,  to  grant  such  relief,  which  jurisdiction  has  been  exercised 
in  several  cases.  The  proposition  advanced  on  the  part  of  the  Crown  is,  that  the 
Crown  may  have  a  commission  to  examine  witnesses  in  Switzerland  in  support  of  this 
information  for  penalties,  but  that  the  defendant  cannot,  without  the  consent  of  the 
Crown,  obtain  the  same  means  of  defending  himself  against  it.  That  is  a  proposition 
of  an  extraordinary  nature,  and  in  support  of  which  no  conclusive  authority  h;is  been 
cited.  On  the  contrary,  it  is  submitted,  that  when,  at  the  instance  of  the  Attorney- 
General,  this  Court  at  length  decided,  that,  upon  motion,  the  Crown  might  have 
an  order  for  the  examination  of  witnesses  on  interrogatories,  it  in  truth  decided  in 
favour  of  the  present  application.  In  the  case  of  The  Attorney-General  v.  ReiUy  (13  M. 
&  W.  676),  which  was  an  informa  [65]-tion  for  a  breach  of  the  revenue  laws,  the  Court, 
on  motion  by  the  Attorney-General,  granted  a  rule  for  the  examination  of  a  witness 
in  this  country  before  the  Queen's  Remembrancer.  It  cannot  be  contended  that  there 
is  any  distinction  between  the  case  of  an  examination  on  interrogatories  in  this 
country,  and  an  examination  under  a  commission  abroad  ;  or  that,  if  the  Court  has  a 
jurisdiction  to  order  an  examination  before  the  Kemem])rancer,  it  has  not  authority  to 
direct  the  same  examination  by  any  other  person.  Unless,  therefore,  a  distinction  can 
be  drawn  between  an  application  by  motion  on  behalf  of  the  Crown,  and  an  applica- 
tion by  motion  on  the  part  of  a  defendant,  the  case  of  The  Altorncii-Gencrat  v.  ReiUij 
really  is  decisive  of  the  present  question.  The  arguments  advanced  on  the  part  of  the 
Crown  in  the  different  cases  have  not  been  very  consistent  with  each  other.  In  Begina 
V.  Wood,  it  was  argued  that  the  proceeding  was  a  ci\  il  and  not  a  criminal  one,  and 
that  the  only  cour.se,  in  order  to  obtain  a  commission,  was  to  file  a  bill.  In  Tlie 
Aitorneij-General  v.  Jteilli/,  the  counsel  for  the  Crown  founded  their  argument  upon  the 
existence  of  a  peculiar  equitable  jurisdiction  in  this  Court,  arising  from  the  right  of 
the  Crown  to  collect  its  revenues,  which  might  be  exercised  on  motion.  Now,  again, 
it  is  argued,  as  in  Itec/ma  v.  Wood,  that  the  application  must  be  by  liill.  [Parke,  B. 
The  Attorney-General  says  the  application  may  be  by  motion  on  the  part  of  the 
Crown,  for  the  collection  of  its  revenues ;  but  he  says  that  this  reason  does  not  apply 
to  a  defendant.]  The  object  of  the  application  is  the  production  of  evidence  before 
the  jury,  which  cannot  be  obtained  by  other  means ;  and  surely  no  distinction  can 
exist  in  this  respect  between  the  case  of  the  Crown  and  of  the  defendant.  In  the  case 
of  The  Attorncij-Gencral  v.  Larwjuity,  when  the  original  application  by  motion  was 
refused,  no  authorities  were  brought  before  the  Court,  except  the  case  in  Bunbury ; 
but  afterwards,  when  the  application  w;vs  made  upon  bill  filed,  the  Court  directed  an 
inquiry  to  be  made  for  precedents,  and  a  [66]  great  luimber  of  them,  from  the  year 
1699  downwards,  were  brought  before  the  Court.(a)  One  of  them  is  the  case  of  Butts 
V.  Hart  (2  Price,  18-f),  in  which  the  commission  was  granted,  and,  as  it  would  appear, 
on  motion  ;  and  there  is  no  intimation  whatever  that  any  resort  was  had  to  the 
equitable  jurisdiction  of  the  Court.  On  the  authorities  thus  collected  and  biought 
before  them,  the  Court,  in  the  case  of  Lararjoity  v.  The  Altorncy-Gcnerul,  acted,  and  allowed 
the  commission  to  issue.  It  has  been  suggested  that  that  decision  proceeded  upon 
the  terms  of  the  Navigation  Act ;  but  that  could  not  be  so,  because  that  act  extends 
only  to  the  Court  of  Chancery.  [Parke,  B.  It  may  have  been  thought  that  the 
equity  side  of  this  Court  was  included,  the  words  "  liigli  Court  of  Chancery"  being 
used  only  as  an  instance.]  The  judgment  of  the  Court  appears  to  have  proceeded 
expressly  upon  the  ground  of  its  general  common-law  jurisdiction.  The  authority  of 
this  Court,  it  is  there  said,  to  grant  commissions  in  such  cases,  "  falls  in  with  the 
general  jurisdiction  which  belongs  to  it,  of  aiding  by  such  means  defendants  at  law. 

General  v.  Laragoity,  at  the  time  of  the  discussion  in  Begina  v.  Wood.  One  was  a  case 
in  the  year  1816,  in  which  a  commission  was  granted  in  equity,  on  a  bill  filed  for  that 
purpose  ;  the  other  was  Bex  v.  Arthur,  in  which  a  commission  was  granted,  an<l  witnesses 
were  examined  under  it  before  the  Keraembrancer,  but  the  depositions,  when  tendered 
in  evidence,  were  objected  to  and  rejected,  on  the  ground  that  the  Court  had  no  such 
jurisdiction. 

{a)  See  them  collected,  2  Price,  178,  et  seq. 
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in  cases  where  justice  and  necessity  require  it."  In  Jenkins  v.  Larwood,  again,  the 
commission  was  granted  on  motion,  and  so  it  was  understood  in  The  Attorney-General 
V.  Rcdlji,  where  Parke,  B.,  says, — "The  commission  in  the  case  of  Jenkins  v.  Larwood 
seems  to  have  issued  from  this  Court  as  a  court  of  revenue,  and  not  as  a  court  of 
equity,  because  it  was  on  motion."  There  are,  no  doubt,  cases  of  prerogative,  where 
the  Crown  has  peculiar  rights  superior  to  those  of  the  subject,  but  it  is  submitted  that 
this  is  not  among  them.  In  truth,  this  case  may  in  one  sense  be  considered  as  one 
between  subject  and  subject,  for  the  informer  is  entitled  to  half  the  penalty  in  case 
of  conviction.  At  all  events,  the  defendant  contend.s  that  the  Court  has  the  same 
authority,  in  respect  to  the  examination  of  witnesses,  in  a  [67]  matter  between  the 
Crown  and  the  subject,  as  between  subject  and  subject, — an  authority  not  founded 
upon  any  particular  statute,  but  in  the  inherent  jurisdiction  of  the  Court,  which  is 
necessary  for  the  fair  and  equal  administration  of  justice. 

The  Attorney-Geneial,  in  reply.  It  is  certainly  of  importance  that  this  question 
should  be  settled,  and  the  extent  of  the  authority  of  the  Court  should  be  full}'  ascer- 
tained and  established  by  a  deliberate  decision.  There  can  be  no  doubt  that  the  cases 
of  Regina  v.  Wood  and  The  Attorneij-General  v.  Laragoitij  are  express  authorities  against 
such  an  application  as  this,  if  those  decisions  are  to  be  adhered  to :  and  it  is  obvious, 
that,  if  such  applications  are  allowed  to  prevail,  the  proceedings  of  the  Crown  will  in 
effect  be  stopped  and  paralysed  in  every  information  for  breaches  of  the  revenue  laws. 
Much  has  been  said  of  the  "general  common-law  juiisdiction  "  of  this  Court:  but,  in 
truth,  as  a  Court  of  common  law,  this  Court  has  inherently  no  greater  authority  to 
issue  a  commission  for  the  examination  of  witnesses,  than  the  other  Courts  of  common 
law  in  Westminster  Hall ;  and  if  they,  in  common  with  this  Court,  had  possessed  such 
a  jurisdiction,  it  is  obvious  that  it  would  have  been  wholly  unnecessary  and  superfluous 
to  confer  it  upon  them  by  statute.  If,  therefore,  this  Court  has  power,  independently 
of  the  statute,  so  to  act,  it  must  be  by  reason  of  its  equitable  jurisdiction  ;  and  with 
respect  to  that,  it  is  sufficient  to  say,  that  if  the  equitable  jurisdiction  of  the  Court  in 
matters  of  revenue  still  I'cmains  to  it,  the  proper  course  has  not  been  taken  here  to 
call  for  the  exercise  of  it.  With  respect  to  the  cases  referred  to  in  Larayoiiy  v.  The 
Attorney-General,  they  are  ail  cases,  either  upon  the  Navigatioti  Act,  or  of  application 
by  bill.  [Parke,  B.  There  is  the  case  of  Idle  v.  JVesthorne  (2  Price,  180),  where  the 
trial  was  postponed  on  payment  [68]  of  costs,  and  the  plaintiff'  to  be  at  liberty  to 
examine  his  witnesses,  giving  the  defendant  a  note  of  them.]  That  case  is  said  to 
have  occurred  on  the  19th  of  June,  1724,  and  therefore  certainly  might  have  been  in 
term ;  if  not,  it  would  clearly  have  been  a  proceeding  by  bill.  [Alderson,  B.  The 
Court,  in  those  days,  sat  three  daj's  in  equity  in  term.]  It  does  not  at  all  appear 
from  the  report,  in  what  way  the  matter  came  before  the  Court,  or  how  the  pro- 
ceedings arose.  [Parke,  B.  In  another  of  those  cases,  Longwan,,  q.  t.  v.  Kemhle 
(2  Piice,  181),  this  oi'der  is  .said  to  have  been  made: — "Ordered,  a  commission  ret. 
sine  delatione,  and  the  trial  put  off  till  the  sittings  after  next  teim  ;  and  that  the 
defendant  have  a  writ  of  delivery,  by  consent,  on  giving  the  usual  security."]  The 
consent  mentioned  in  that  order  may  have  had  reference  to  the  whole  matter :  at  all 
events,  the  report  does  not  shew  what  was  the  nature  of  the  proceeding,  and  at  that 
time  of  day  the  proceedings  in  equity  were  by  qui  tam.  With  respect  to  the  case  of 
The  Atturney-General  v.  Reilly,  it  is  really  no  authority  at  all  for  the  defendant.  There 
the  Lord  Chief  Baron,  in  granting  the  application,  says, — "  We  at  present  pronounce 
no  rule  as  to  the  result  of  the  examination  at  the  trial.  It  appears  to  us  that  the 
question  is  not  to  be  disposed  of  on  motion.  The  officers  of  the  Crown  are  to  have 
the  power  of  examining  the  witness,  and  the  defendant  will  be  at  liberty  to  except  to 
the  reception  of  that  evidence,  in  the  same  way  as  he  would  be  allowed  to  do  at  the 
trial.  The  rule,  theiefore,  will  be  absolute  so  far  as  relates  to  the  examination." 
[Parke,  B.  Before  the  late  statute,  it  appears  to  have  been  the  pi-actice  to  stay  the 
proceedings,  unless  the  plaintiff  would  consent  to  the  examination  of  the  witnesses  on 
interrogatories.]  But  it  is  clear  that  the  Courts  had  no  authority,  at  common  law,  to 
direct  a  commission  to  issue  foi'  the  examination  of  witnesses  abroad.  [Parke,  B.  No, 
unless  by  consent ;  but  they  used  [69]  all  the  powers  they  had  in  favour  of  the 
defendant,  unless  the  plaintiff  would  consent.  That  may  explain  the  cases  which 
appear  to  have  occurred  on  motion.]  It  is  for  this  defendant  to  establish  that  the 
Court  has  a  jurisdiction,  either  by  common  law  or  by  statute,  to  issue  a  commission 
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to  examine  witnesses  out  of  its  jiirisdietioii,  or  else  that  its  equitable  jurisdiction  still 
subsists,  and  that  by  virtue  of  that  jurisdiction  he  has  a  right  to  this  relief  on  motion. 
No  authority  can  be  adduced  in  favour  of  either  of  these  propositions,  and  therefore 
it  is  hoped,  for  the  sake  of  preventing  the  Crown  from  being  impeded  in  cases  of  this 
nature,  where  it  is  suing  for  the  benefit  of  the  public,  that  the  present  application  will 
be  refused.  [Parke,  B.  With  respect  to  the  case  of  Thr.  Attorney-General  v.  Reilly, 
that  w;is  decided  as  it  was,  merely  because,  if  we  had  decided  it  against  the  Crown, 
there  was  no  appeal ;  whereas,  if  it  were  decided  in  favour  of  the  Crown,  the  witnesses 
might  be  examined  on  interrogatories,  on  the  ground  that  it  was  part  of  the  ancient 
jurisdiction  of  the  Court  that  an  examination  might  take  place  on  interrogatories 
before  an  officer  of  the  Court ;  and  whether  that  was  part  of  the  ancient  jurisdiction 
not  t^iken  away  by  the  Act  of  Parliament,  might  afterwards  be  decided  by  a  court 
of  error.] 

Mosley,  amicus  curiffi,  referred  to  a  passage  in  Bracton,  (f.  107),  where  the  doctrine 
was  stated,  that,  unless  the  Courts  have  power  to  compel  parties  to  comply  with  their 
orders,  they  have  no  jurisdiction  : — "Oportet  et  ille  qui  judical,  ad  hoc  quod  rata  sint 
judicia,  habeat  jurisdictionem  ordinariam  vel  delegatam,  et  non  sufficit  quod  juris- 
dictionen  habeat,  nisi  habeat  coertionem  ;  quod  si  judicium  suum  execution!  demandai'e 
non  posset,  sic  essent  judicia  delusoria."  And  again,  "  Sunt  enim  causie  spirituales, 
in  quibus  judex  secularis  non  habet  cognitionem  nee  executionem,  cum  non  habeat 
coertionem."] 

[70]  Pollock,  C.  B.  This  is  an  application  in  a  case  in  which  the  Attorney- 
General,  on  the  part  of  the  Crown,  has  filed  an  information  against  the  defendant  for 
penalties.  No  direct  authority  has  been  cited  by  the  defendant  in  support  of  the 
application,  although,  if  the  Court  had  the  power  to  grant  it,  there  would  scarcely 
have  been  an  instance  in  which  such  an  application  would  not  have  been  made  to  the 
Court,  to  exercise  its  discretion  on  behalf  of  a  defendant.  It  may  be  a  very  proper 
jurisdiction  for  the  Court  to  possess ;  but  if  so,  it  must  be  conferred  upon  the  Court 
by  the  legislature.  There  is  no  case  which  authorises  the  Court  so  to  act.  All  the 
cases  in  which  the  Court  appears  so  to  have  interfered,  have  been  either  where  bills 
have  been  filed  on  the  equity  side  of  the  court,  or  where  there  has  been  a  consent. 
In  the  present  case,  where  the  Attorney-General  is  suing  on  the  part  of  the  Crown, 
I  am  clearly  of  opinion  that  the  defendant  has  no  right  to  stop  the  Crown  from  going 
on  with  the  suit,  until  the  Crown  shall  have  consented  to  something  which  the  Court 
has  not  the  power  to  grant.  In  the  case  of  CalUand  v.  Vaughan  (1  Bos.  &  P.  210), 
the  Court  of  Common  Pleas  declined  to  interfere  to  put  ofl'  a  trial,  or  use  any  indirect 
means  to  compel  a  party  to  consent  to  a  commission  for  the  examination  of  a  witness 
in  Scotland.  The  Couit  seemed  to  think  that  the  plaintiff  was  entitled  to  stand  upon 
the  rights  which  belonged  to  him  as  a  suitor  in  the  Court :  and  Lord  Chief  Justice 
Eyre  is  there  reported  to  have  said: — "The  plaintiff  thinks  fit  to  sUmd  upon  his 
rights ;  he  refuses  to  consent,  and  we  are  called  upon  for  a  decision.  The  question 
then  is,  whether  the  Court  should,  under  the  circumstances  of  this  case,  give  the 
defendant  till  next  term  to  enable  him  to  apply  to  a  Court  of  equity."  But  the  Court 
refused  to  interfere,  even  between  subject  and  subject,  to  put  otf  the  trial,  in  order 
to  compel  the  party  to  consent;  which,  in  other  words,  is  nothing  more  than  this — 
[71]  "  VVe  will  not  u.se  a  power  which  we  have,  for  the  purpose  of  indirectly  exercising 
a  power  which  we  have  not ; "  and  that,  as  it  appears  to  me,  was  a  most  proper  and 
correct  decision.  A  fortiori,  in  a  case  where  the  Crown  is  concerned, ^in  a  matter 
of  revenue, — it  would  be  extremely  improper  to  use  any  of  the  authority  which 
undoubtedly  belongs  to  the  Court,  for  the  purpose  of  indirectly  coercing  and  com- 
pelling the  Attorney-General  to  take  a  course  which  we  have  not  the  power  to  order 
him  to  t<ike  directlv.  With  respect  to  the  common-law  jurisdiction  of  the  Court  to 
exercise  this  power,  I  have  no  doubt  that  the  jurisdiction  does  not  exist.  I  believe 
it  will  be  found  to  be  true,  almost  without  exception,  that  the  common  law  of  England 
takes  no  notice  of  any  other  country,  any  other  law,  or  any  other  usage  than  our 
own.  It  recognises,  indeed,  the  residence  of  foreigners  among  us,  but  it  t;ikes  no 
notice,  apparently,  of  the  law  or  the  usages  of  any  other  country,  and  nearly  the 
whole  of  the  common  law  seems  to  have  been  framed  and  established,  as  if  there  had 
been  no  other  countiy  in  the  world  but  England  itself.  I  apprehend,  therefore,  that 
we  have  no  common-law  jurisdiction  to  send  a  commission  into  a  foreign  country, 
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there  to  examine  witnesses,  nor  any  power  there  to  administer  an  oath,  the  common 
law  not  recognising  the  authority  of  anybody  out  of  this  country  to  administer  one. 
Upon  that  point  I  feel,  upon  principle,  no  doubt  whatever.  But  the  refusal  of  the 
rule  may,  with  perfect  safet}',  be  put  upon  this  ground, — that  there  reallj'  is  no  authority 
whatever  to  be  found  in  the  books  for  the  exercise  of  this  power  on  the  part  of  the 
Court,  and  it  is  of  such  a  description,  that  if  it  had  belonged  to  the  Court,  the  instances 
in  which  the  application  would  have  been  made,  and  the  practice  established,  would 
have  been  so  numerous,  and  the  circumstances  under  which  such  a  commission  would 
issue  would  have  been  so  settled,  that  long  ago,  with  reference  to  the  issuing  of  such 
a  commission,  it  would  have  been  a  branch  of  the  law  in  this  Court,  established  by 
a  multiplicity  [72]  of  decisions.  Upon  these  grounds,  both  upon  principle  and  upon 
authority,  I  am  quite  satisfied  that  we  do  not  possess  this  jurisdiction,  unless  by  its 
being  on  the  equity  side  of  the  court.  Whether  that  equitable  jurisdiction  in  matters 
of  revenue  still  exists  or  not,  is  at  this  moment  the  subject  of  consideration  in  the 
Court;  but  with  reference  to  the  present  application,  that  question  does  not  arise. 
I  am  of  opinion,  therefore,  that  the  rule  should  be  discharged. 

Parke,  B.  1  am  of  the  same  opinion.  With  respect  to  the  right  under  the 
statute,  it  is  perfectly  clear,  since  the  case  of  Regina  v.  Wood,  that  the  defendant  has 
no  such  right,  and  the  motion  certainly  cannot  be  sustained  upon  the  ground  that  the 
statute  gives  him  any.  The  only  question  is,  then,  whether  he  has  any  by  the 
common-law  jurisdiction  of  this  Court.  Whether  he  has  any  by  the  equitable  jurisdiction, 
is  a  matter  upon  which  I  pronounce  no  opinion,  because,  whether  a  bill  would  lie  for 
the  purpose  of  examining  a  witness  for  the  defendant  is  a  point  which  is  not  yet 
settled  ;  but  I  am  on  the  present  occasion  to  ask  myself  the  question,  whether,  at 
common  law,  the  Court  has  such  a  jurisdiction  as  it  is  now  asked  to  exercise.  There 
is  no  doubt  that  Loixl  Mansfield  in  his  time  went  consideraHe  lengths  to  give  a 
defendant  the  same  relief  in  a  court  of  law,  which  he  would  have  upon  a  bill  filed  : 
he  went  so  far  as  this,  in  a  case  mentioned  by  himself  in  Mostyn  v.  Fahrigas  (Cowp.  174), 
"  of  a  criminal  prosecution  of  a  woman  who  had  received  a  pension  as  an  ofliicer  s 
widow,  and  it  was  charged  in  the  indictment  that  she  never  was  married  to  him. 
She  alleged  a  marriage  in  Scotland,  but  that  she  could  not  compel  her  witnesses  to 
come  up  to  give  evidence.  The  Court  obliged  the  prosecutor  to  consent  that  the 
witnesses  might  be  examined  before  any  of  the  judges  of  the  Court  of  Session  or  any 
of  the  barons  of  the  Court  of  Exchequer  in  [73]  Scotland,  and  that  the  depositions 
so  taken  should  be  read  at  the  trial :  and  they  declared  that  tliey  would  have  put  off 
the  trial  of  the  indictment  from  time  to  time,  for  ever,  unless  the  prosecutor  had  so 
consented."  That  certainly  was  going  a  great  length, — to  an  extent,  unquestionably, 
which  has  not  been  followed  in  modern  times.  I  quite  concur  in  the  observations 
which  my  1-ord  has  made  upon  the  case  in  the  Common  Pleas,  where  that  Court  refused 
to  do  indirectly  what  they  had  no  power  to  do  directly,  viz.  to  put  off'  the  trial  of  a 
cause  in  order  to  compel  the  plaintiff  to  consent  to  the  examination  of  witnesses  under 
a  commission.  Now,  that  being  so,  let  us  see  whether  there  are  any  precedents  of 
such  a  proceeding  as  this  in  this  Court.  The  case  of  Laragoity  v.  The  Aliorney-General 
is  a  case  directly  in  point,  because  this  Court,  upon  motion  applicable  to  their  common- 
law  jurisdiction,  refused  to  interfere.  It  has  been  observed  with  respect  to  that  case, 
that  several  authorities  were  cited  upon  the  argument  on  the  equity  side  of  the  Court, 
and  that  if  they  had  beeu  brought  before  the  Court  at  the  time  of  the  motion  on  the 
common-law  side,  the  Court  would  probably  have  granted  the  application.  Now,  I 
have  looked  through  those  precedents,  and  there  appear  to  be  only  two  which  give  a 
colour  of  support  to  such  an  application.  Taking  the  majority  of  them,  they  are  cases 
in  which  a  bill  has  been  filed  ;  but  there  are  two  in  which  it  does  not  appear  upon  the 
order  that  a  bill  had  been  filed.  Whether  those  two  proceeded  upon  the  ground  that 
the  plaintitT,  or  the  Crown  on  behalf  of  the  plaintiff,  consented,  does  not  distinctly 
appear.  It  may  have  been  a  matter  perfectly  agreeable  to  the  Crown  that  such  a 
commission  should  issue,  and  there  certainly  is  not  a  single  case  of  anj'  interference 
on  the  part  of  this  Court  to  stay  the  proceedings  on  the  part  of  the  prosecutor,  where 
the  Crown  or  the  prosecutor  was  unwilling  to  consent.  If  that  be  so,  there  is  no 
authority  in  support  of  this  application  ;  and  I  think  the  application  ought  to  be  dis- 
missed, without  considering  whether  [74]  this  would  be  a  fit  case  for  the  Court  to 
interfere,  if  a  bill  in  equity  had  been  filed. 
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Aldekson,  B.  I  am  of  the  same  opinion.  I  do  not  think  wc  have  any  jui-isdiction 
by  the  common  law.  No  authority  has  been  cited  to  induce  me  to  come  to  that  con- 
clusion. One  ma}'  very  well  understand  all  the  cases  mentioned  in  Laragoiiy  v.  The 
Attorney-Genera} ;  my  belief  is,  that  they  were  all  on  the  equity  side ;  they  were  all 
cited  in  an  equity  case,  and  every  one  of  them  may  have  been  such  ;  though,  from 
the  short  way  in  which  they  are  reported,  one  is  not  quite  certain  what  they  were. 
The  greater  part  of  them  were  certainly  upon  bills  filed  ;  and  with  respect  to  the  two 
in  which  that  does  not  appear,  if  they  were  upon  the  common-law  side,  they  are  simplj- 
applications  on  the  part  of  the  defendant  to  put  oil'  the  trial,  and  then  the  Court,  upon 
his  making  that  application,  refused  it,  as  well  they  might,  unless  he  would  consent 
to  a  commission  issuing  for  the  purpose  of  the  examination  of  witnesses  by  the  other 
side.  But  there  there  is  a  common-law  jurisdiction, — there  is  the  "coercion"  which 
the  learned  gentleman  has  referred  to,  as  well  as  the  power  of  directing  the  thing  to 
be  done.  I  apprehend  the  "  coercion  "  spoken  of  by  Bracton  is  simply  a  coercion 
where  the  party  is  before  the'Court.  If  the  one  party  who  applies,  and  the  other 
party  who  is  against  the  rule  shewing  cause,  are  both  subject  to  the  coercion  of  the 
Court,  the  Court  have  that  coercion  which  gives  them  jurisdiction.  It  does  not  at  all 
.apply  to  witnesses  who  are  the  subject  of  a  commission,  because  nobody  can  doubt,  if 
two  English  subjects  suing  in  this  Court  have  a  commission  issued  for  the  examination 
of  witnesses  in  China,  that  will  not  give  the  Court  coercion  over  the  Chinese  parties ; 
the  coercion  exists  only  over  the  two  contending  parties  before  them.  This,  I  appre- 
hend, is  the  explanation  of  the  difficulty  which  is  suggested  to  the  Court  by  the 
passage  cited  from  Bracton.  And  with  respect  to  the  cases,  it  ajopears  to  me,  [75] 
I  confess,  that  they  afford  such  reasons  as  satisfy  me  that  we  have  no  such  jurisdiction 
as  that  which  is  now  claimed. 

Platt,  B.  I  agree  entirely  in  all  the  observations  of  my  learned  Brothers,  and 
will  onl}'  add  one  or  two  words.  In  the  case  of  Regina  v.  Wood,  it  is  remarkaljle  that 
the  learned  counsel  based  the  whole  of  his  argument  upon  two  statutes,  namely,  the 
13  Geo.  3,  and  the  1  Will.  4,  never  dreaming  that  there  was  an  original  jurisdiction 
in  this  Court,  to  which  he  might  have  referred,  and  might  have  sa\ed  himself  the 
trouble  of  founding  an  argument  upon  those  statutes.  'Ihat  likewise  is  the  ground 
upon  which  the  Court  proceeded,  and  we  can  hardly  suppose,  if  any  such  jurisiliction 
as  this  had  ever  been  exercised,  that  the  defendant  should  not  have  been  able  to  have 
cited  something  to  the  Court,  for  the  purpose  of  guiding  them  to  that  conclusion. 
But  there  is  an  absence  of  all  such  precedents.  With  respect  to  the  passage  cited 
from  Bracton,  it  appears  to  me  that  the  power  of  "  coercion  "  cannot  be  taken  so 
extensively  as  it  is  sought  to  be  applied  ;  for  let  us  see  whether  it  is  true  that  the  Court 
has  a  power  of  coercion  co-extensive  with  its  jurisdiction.  The  Court  has  power  to 
direct  the  examination  of  witnesses  abroad,  under  the  statute  of  1  Will.  4.  Has  it 
the  power  of  compelling  the  witnesses  to  attend  ?  Certainly  not.  So,  until  the  late 
act,  although  the  Court  hafl  power  to  refer  cases,  they  had  no  power  of  compelling 
witnesses  to  appear  before  the  arbitrator.  Therefore  it  does  seem  that  that  passage 
must  be  taken  with  some  consideraltle  limitation,  in  order  to  its  being  applied  to  any 
case  that  may  be  brought  before  the  Court.  It  seems  to  me,  I  own,  to  be  clear  that 
the  Court  has  no  such  jurisdiction  as  that  which  is  contended  for ;  and  that  being  the 
case,  this  application  cannot  be  maintained. 

Rule  discharged. 


[76]  lIiGOiNS  r.  Ede  and  Another.  Jan.  24,  1846.— In  an  action  by  an  engineer 
against  the  committee  of  a  Railway  Company  for  making  the  survey,  i^'c,  the 
particulars  of  demand  merely  claimed  certain  aggregate  sums  in  respect  of  the 
survey  of  a  stated  numl)er  of  miles,  and  for  tavern  and  tiavelling  expenses, 
assisting  the  solicitor  with  books  of  reference,  engraving  plates  of  plans,  printer's 
account,  &c.     The  Court  refused  to  order  fuller  particulars. 

[S.  C.  3  D.  &  L.  470  ;  15  L.  J.  Ex.  77  ;  10  Jur.  70.] 

Assumpsit  for  work  and  labour  and  materials,  money  paid,  etc.,  brought  afainst 
the  defendants  as  provisional  committee-men  of  the  Derby,  Uttoxeter,  and  Stiiflord 
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Eaihvay  Company.     The  following  particulars  of  demand  were  delivered  with  the 
declaration  : — 

"  Eiggins  v.  Ede  and  Illidge. 
"  This  action  is  brought  to  recover  the  amount  of  the  following  items  of  account : — 

"1845.  June.  A  preliminary  survey  of  the  Derby, 
Uttoxeter,  and  StaflFord  Railway,  including  the  examina- 
tion of  the  country,  taking  the  trial  sections,  attending 
public  meetings  at  Uttoxeter,  attending  committees  and 
other  meetings,  tavern,  and  other  travelling  expenses       .        £343     0     0 

November  4.     The  survey  of  36i  miles        .  .  .        1,460     0     0 

The  survey  of  the  Burton  branch  ;  also  the  alternative  line 
B.,  from  Finden  ;  also  alternative  line  C,  to  Baswick ; 
also  alternative  line  D.,  to  Grand  Junction  Railway ; 
lOi  miles  in  all     .  .  .  .  .  .  630     0     0 

November  7  to  3U.  Time  and  expenses  of  surveyors,  and 
as.sisting  the  solicitor  with  books  of  reference,  both  in 
the  country  and  in  London 

Engraving  33  plates  of  plans 

Paid  for  copper  plates  .... 

Printer's  account       ..... 


"Above  are  the  particulars  of  the  plaintiff's  demand  in  this  action,"  &c. 

[77]  The  defendants  afterwards  took  out  a  summons  for  further  and  better 
particulars,  which  was  heard  before  Alderson,  B.,  who  declined  to  make  any  order. 

James  now  moved  for  a  rule  nisi  for  the  same  purpose,  on  an  affidavit  of  the 
defendants'  attorney,  that  they  had  not  seen  any  of  the  work  done,  nor  seen  any  of 
the  books  of  reference,  and  unless  fuller  paiticulars  were  delivered,  they  could  not 
prepare  their  defence,  nor  ascertain  the  amount  that  it  might  be  expedient  for  them 
to  pay  into  Court.  He  urged  that  the  bill  of  particulars  gave  no  definite  informa- 
tion whatever  ;  that  it  did  not  state  what  time  was  expended  on  the  survey,  who 
were  employed  upon  it,  or  the  rate  of  charge  per  mile  ;  nor  how  many  books  of 
reference  were  delivered,  or  at  what  time,  or  what  was  the  n.ature  of  them. 

Pollock,  C.  B.  I  think  there  is  no  ground  for  this  application.  The  work  done 
in  this  case  embraces  a  great  number  of  items,  and  the  case  is  like  that  of  an  action 
for  goods  sold  and  delivered,  where  the  particulars  state  generally  that  the  action  is 
brought  for  goods  sold  at  certain  dates.  It  is  said  the  plaintiff  ought  to  state  how 
much  he  charges  per  mile  for  the  survey  ;  but  there  might  be  great  difficulty  in  making 
out  a  bill  of  particulars  of  that  kind,  because  the  trouble  of  making  the  survey  may 
vary  very  much  in  different  places.  With  respect  to  the  books  of  reference,  the 
provisional  committee-men  of  a  railway  must  know  very  well  what  is  their  nature, 
and  that  the  standing  orders  of  the  Houses  of  Parliament  require  them  to  be  deposited 
■with  the  clerk  of  the  peace  and  parish  clerks  for  inspection.  If  the  defendants  can 
amend  their  case,  the}'  may  apply  on  fresh  affidavits  at  chambers  ;  but,  at  present,  I 
think  there  ought  to  be  no  rule. 

Parke,  B.  I  am  of  the  same  opinion.  The  plaintiff  has  furnished  a  general 
account  of  the  nature  of  this  demand,  [78]  which  is  quite  sufficient.  He  states  that 
he  claims  in  respect  of  a  survey  made  for  this  line  of  railwaj',  and  gives  the  number 
of  miles  surveyed.  With  respect  to  the  books  of  reference,  the  defendants,  to  whom 
they  were  supplied,  must  be  taken,  prima  facie,  to  know  the  nature  of  them,  and  the 
number  that  was  required. 

Platt,  B.,  concurred. 

Rule  refused. 
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Rennik  and  Another  v.  Beresford  and  Others.  Jan.  27,  1846. — In  .an  action 
by  an  engineer  against  the  committee  of  a  railway  company,  for  making  the 
survc}',  &c.,  the  particulars  of  demand  claimed  an  aggregate  sum  for  surveying 
and  levelling  the  line,  making  trial  sections,  finding  surveyors,  levellers,  and 
engineers,  meeting  and  arranging  with  the  solicitors,  assisting  at  the  reference, 
superintending  the  engravings,  &c.  &g.,  including  tavern  bills,  travelling  charges, 
oftice  expenses,  &c.  &c., — so  many  miles,  at  a  certain  sum  per  mile.  The  Court 
refused  to  order  fuller  particulars,  or  to  compel  the  plaintiff' to  distinguish  between 
his  own  personal  charges  and  those  of  the  surveyors  &c.  emploj'ed  by  him,  or  to 
particularise  the  sums  actually  expended  by  him. 

[S.  C.  3  D.  &  L.  461 ;  15  L.  J.  Ex.  78 ;  10  Jur.  76] 

Assumpsit  for  work  and  labour  and  materials,  money  paid,  &c.,  brought  against 
the  defendants,  as  members  of  the  managing  committee  of  the  Leeds  and  Carlisle 
Railway  Company.  The  following  particulars  of  demand  were  delivered  with  the 
declaration  : — 

"  Between  Sir  George  Rennie  and  Sir  John  Rennie,  Plaintiffs,  and  W.  Beresford, 
J.  Clay,  R.  Dutton,  and  J.  Underwood,  Defendants. 

"  This  action  is  brought  to  recover  the  sum  of  £6855,  the  balance  of  the  under- 
mentioned account,  delivered  by  the  plaintiffs  to  the  defendants  in  the  month  of 
December  last,  with  interest  thereon,  at  the  rate  of  £5  per  cent,  per  annum,  from  the 
1 0th  of  January  instant,  until  payment. 

[79]  "  Leeds  and  Carlisle  Railway  Company,  to  Messrs.  George  and  John  Rennie. 

"1845.  Between  the  18th  September  and  30th  November : 
— To  preliminary  survey  and  examination  of  the  country 
between  Leeds  and  Carlisle,  in  order  to  determine  the 
best  line,  including  travelling  charges  and  assistance         .        £250     0     0 

1845.  Between  27th  September  and  30th  November: — To 
personally  examining  the  country  between  Leeds  and 
Carlisle,  making  sundry  trial  sections,  laying  out  the  main 
line,  finding  surveyors,  levellers,  and  engineers,  superin- 
tending the  same,  meeting  the  solicitors,  arranging  with 
them,  and  assisting  at  the  •reference,  taking  all  the  cross 
sections  of  the  roads,  and  making  the  proposed  alterations 
therein,  getting  out  the  finished  plans  and  sections, 
furnishing  the  solicitors  with  tracings  to  take  their  refer- 
ence, meeting  solicitors,  and  puttingnumbers  on  the  plans 
to  correspond  with  the  reference,  laying  out  all  the 
gradients  and  curves  on  the  plans  and  sections,  super- 
intending the  engravings,  and  furnishing  the  engraver 
from  time  to  time  with  the  requisite  plans  and  sections, 
correcting  the  proofs,  sundry  meetings  with  the  chairman 
and  committee  of  selves  and  assistants,  and  generally 
directing  and  superintending  all  the  different  departments 
of  surveying,  levelling,  engineering,  and  engraving,  &c., 
including  tavern  bills,  travelling  charges,  and  oilice 
expenses   .......        8,980     0     0 

To  laying  out,  surveying,  and  levelling,  be-[80]-tween  Bram- 
holt  Tuiniel,  on  the  Leeds  and  Thirsk  liailway,  passing 
by  Otley  towards  Bolton,  according  to  the  original  inten- 
tion of  the  committee,  ten  miles  at  £55     .  .  .  550     0     0 

To  surveying,  levelling,  and  laying  out  an  alteration  in  the 
line  near  Bolton,  to  avoid  the  opposition  of  the  Duke  of 
Devonshire,  four  miles,  at  £55       ....  220     0     0 


Carry  forward,         .  .  .   £10,000     0    0 

Ex.  D IV.  IX.— 25 
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Brought  forward,         .  .  .    £10,000     0     0 

To  surveying,  levelling,  and  laying  out  a  deviation  of  the 
line  between  Kettlewell  and  Thwaites  Bridge,  in  order  to 
adopt  the  atmospheric  principle,  by  order  of  the  board, 
sixteen  miles,  at  £55         .....  880     0     0 

To  ditto,  ditto,  another  deviation  to  avoid  the  second  tunnel 
at  Bambridge,  including  all  the  necessary  documents  fit 
for  deposit,  furnishing  solicitors  and  engravers  with  plans, 
ifcc,  completed  in  the  same  manner  as  the  main  line,  six 
miles,  at  £105       ...... 

To  Mr.  Arrowsmith  the  engraver's  bill 

By  cash  on  account,  at  vai'ious  times 


"Interest  on  £6855,  from  the  10th  day  of  January,  1845,  at  £5  per  cent,  per 
annum,  until  payment. 

"Above  are  the  particulars  of  the  plaintift''s  demand  in  this  action,  and  for  the 
recovery  whereof  the  plaintiffs  will  avail  themselves  of  the  whole  or  any  part  of  the 
declaration.     Dated  this  7th  day  of  Januarj',  1846." 

A  summons  was  afterwards  taken  out  by  the  defendants  for  further  and  better 
particulars,  which  was  heard  before  [81]  Alderson,  B.,  at  chambers,  when  his  Lordship 
directed  that  the  plaintiffs  should  furnish  further  particulars  of  the  sums  of  money 
alleged  to  have  been  paid  by  them  to  the  defendants'  use,  but  refused  the  general  order 
applied  for.  Further  particulars  of  the  payments  were  accordingly  furnished ;  but, 
the  defendants  being  dissatisfied  with  the  limited  nature  of  the  order, 

Montague  Smith  now  moved  for  a  rule  calling  upon  the  plaintiffs  to  shew  cause 
why  they  should  not  furnish  further  and  better  particulars  of  their  demand.  These 
particulars  aie  not  a  sufficient  compliance  with  the  rule  of  court.  The  case  of  a 
survej'or  or  engineer  employed  by  a  railway  company  cannot  differ,  in  this  respect, 
from  that  of  any  ordinary  person  who  expends  his  labour  and  money  for  another. 
[Alderson,  B.  The  particulars  of  a  man's  claim  must  necessarily  vary,  according  to 
the  mode  in  which  he  deals,  and  the  manner  of  keeping  the  accounts  in  the  particular 
business  he  is  engaged  in.  You  cannot  expect  a  surveyor  to  tell  you  the  number  and 
extent  of  all  the  fields  he  has  measured,  or  the  exact  number  of  times  he  has  set  up 
his  theodolite.  The  object  of  particulars  is  to  control  the  generality  of  the  declaration  ; 
and  surely  these  particulars  sufficiently  shew  you  of  what  the  plaintiffs'  claim  consists.] 
The  second  item  charges  one  gross  sum  of  nearly  £9000  for  surveying,  travelling 
charges,  and  other  expenses,  vA'ithout  stating  either  the  time  occupied  Ijy,  or  the 
number  of  persons  employed  upon  the  work,  or  shewing  how  much  of  the  charge  is 
for  the  plaintiffs'  own  skill,  labour,  and  time,  and  how  much  of  it  for  those  of  their 
assistants  :  nay,  the  monies  paid  out  of  pocket  are  not  even  distinguished.  The 
object  of  the  bill  of  particulars  is  to  give  the  defendants  information  of  what  the 
plaintiffs  intend  to  go  for  at  the  trial,  so  that  they  may  ascertain  whether  there  is 
any  part  of  the  demand  in  respect  of  which  they  ought  to  pay  money  into  court. 
The  purpose  of  the  present  application  is  to  obtain  [82]  such  information  as  may 
enable  the  defendants  to  decide  whether  they  shall  propose  a  reference  of  the  cause 
to  aibitration.  [Alderson,  B.  You  cannot  want  such  minute  particulars  for  that 
purpose.  If  you  are  not  satisfied  with  the  plaintiffs'  charges,  you  can  get  another 
engineer  to  go  over  the  line,  and  tender  or  pay  into  court  what  sum  he  considers 
reasonable.]  That  would  merely  be  to  incur  the  expense  of  two  engineers  instead  of 
one.  [Pollock,  C.  B.  If  the  particulars  were  for  making  a  survey,  so  many  miles, 
at  so  much  per  mile,  would  that  do?]  No  ;  the  plaintiff's  ought  to  distinguish  between 
their  own  time  and  expenses,  and  the  time  and  expenses  of  others.  Their  own 
personal  charges  as  the  engineers  of  the  railway  ought  to  be  separated  from  all  other 
charges.  [He  then  read  a  letter  from  the  plaintiffs'  attorneys  to  the  defendants' 
attorneys,  dated  14th  January,  1846,  as  shewing  that  the  plaintiffs  had  in  their  posses- 
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sion  full  accounts  of  the  items  of  their  charges,  Init  declined  to  communicate  them 
without  an  understanding  that  the  defendants  would  pa}'  the  amount.] 

Sir  John  Bayley,  for  the  plaintiti's  (who  had  been  served  with  notice  of  the  motion), 
appeared  to  shew  cause  in  the  first  instance,  but  was  not  called  upon. 

Pollock,  C.  B.  This  is  an  appeal  against  a  discretionary  order  made  by  my 
Brother  Alderson  at  chambers.  I  think  the  discretion  exercised  by  him  was  quite 
right,  and  that  no  rule  ought  to  be  granted.  The  true  distinction  is  between  the 
explanation  of  a  charge  and  the  charge  itself.  If  the  matters  stated  in  this  bill  of 
particulars  were  in  themselves  the  distinct  subject  of  a  charge,  for  example,  such  as 
stationer}',  travelling  expenses,  &c.,  then  there  ought  to  be  some  further  particulars 
of  them ;  but  that  is  not  so,  for  the  matters  inserted  here  are  only  the  explanation  of 
a  charge  already  made.  In  refusing  this  application,  we  do  not  propose  to  lay  down, 
in  the  case  of  an  engineer,  [83]  any  rule  different  from  those  which  are  usually  acted 
on  in  similar  cases, — in  the  case,  for  instance,  of  a  builder,  or  of  a  coachmaker.  If 
a  coachmaker  charge  £300  for  building  a  carriage,  he  need  not  shew,  in  his  particulars 
of  demand,  the  different  items  of  which  that  charge  consists,  by  specifying  so  much 
for  the  wheels,  so  much  for  painting,  and  so  much  for  a  certain  number  of  men 
employed.  So,  in  the  case  of  a  surveyor,  if  he  gives  such  information  as  will  enable 
the  defendant  to  see  what  sum,  if  any,  he  ought  to  pay  into  court,  and  for  what 
amount,  if  any,  he  ought  to  defend  the  action,  we  will  not  compel  him  to  detail  the 
various  items  of  which  his  charge  is  made  up.  Mr.  Smith  .says,  he  should  not  be 
satisfied  with  a  particular  which  stated  how  much  pei'  mile  was  charged  for  the 
survey ;  but  it  seems  to  me  that  such  a  particular  would  be  perfectly  satisfactory, 
for  then  the  only  question  for  the  jury  would  be,  whether  the  charge  so  made  was  a 
reasonable  one.  Now,  these  particulars  state  the  terminus  a  quo  anci  the  terminus  ad 
quern,  so  that  the  number  of  miles  charged  for  is  at  once  ascertained  ;  and  any 
engineer,  by  taking  the  distance,  and  looking  at  the  map,  would  be  able  to  say 
whether  the  charge  was  reasonable  or  not.  If  the  learned  Judge's  order  for 
further  particulars  of  the  sums  paid  has  not  been  sufficiently  complied  with,  the 
proper  course  is  to  go  before  him  again,  and  represent  to  him  wherein  it  has  not 
been  duly  obeyed. 

Alderson,  B.  The  rule  is,  that  a  defendant  is  entitled  to  such  particulars  of 
the  plaintiff's  demand  as  will  give  him  that  information  which  a  reasonable  man  would 
require  respecting  the  matters  against  which  he  has  to  defend  himself ;  and  the 
question  is,  whether  these  particulars  do  not  give  every  reasonable  information.  The 
law  requires  the  delivery  of  a  bill  of  particulars,  in  order  to  control  the  generality  of 
the  declaration  ;  but,  in  nine  cases  out  of  ten,  paiticulars  are  really  applied  for  at 
chambeis  with  the  view  [84]  to  entrap  the  plaintiff,  by  confining  him  within  certain 
limits  at  Nisi  Prius.  We  ought  to  take  care  that  plaintifl's  are  not  by  these  means 
limited  too  closely.  In  the  present  case,  it  would  be  most  unreasonable  not  to  allow 
the  plaiutifis  to  tell  in  general  terms  what  they  are  going  for,  and  prove  their  demand 
by  general  evidence  before  the  jury.  No  doubt,  the  defendants  were  entitled  to 
know  how  much  of  the  demand  was  for  money  paid. 

KoLFE,  B.,  concurred. 

Rule  refused. 

Sir  John  Bayley  applied  for  the  plaintifl's'  costs  of  appearing  to  show  cause. 

Montague  Smith  cited  Fitch  v.  Greai  (2  Dowl.  P.  C.  439),  L'ead  v.  Speer  (5  Dowl. 
P.  C.  330),  and  B(;ibie  v.  Gnndlle  (3  Dowl.  P.  C  502),  as  authorities  that  a  party 
who  shews  cause  in  the  first  instance,  though  he  succeeds,  is  not  entitled  to  costs. 

Per  Curiam.  No  doubt  that  is  the  general  rule  ;  but,  in  the  cases  cited,  the  rule, 
if  granted,  would  not  have  operated  as  a  stay  of  proceedings,  and  therefore  the 
opposite  party  could  not  have  been  prejudiced  by  not  appearing  to  shew  cause  in  the 
first  instance.  Here  the  rule,  if  granted,  would  have  occasioned  delay,  and  would 
have  prevented  the  plaintiffs  from  going  to  trial  at  the  next  sittings,  and  so  far  would 
have  prejudiced  them.  We  think,  therefore,  we  must  hoNl  them  entitled  to  the  costs 
of  coming  here,  which  will  be  plaintitis'  costs  in  the  cause. 

[85]  Hart  v.  Mills.  Jan.  28,  184C.— The  defendant  ordered  of  the  plaintiff  two 
dozen  of  port  and  two  dozen  of  sherry,  with  the  understanding,  that,  if  it  were 
not  approved,  he  should  return  it.     The  (jlaintiff  sent  him  foin-  dozen  of  port 
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and  four  dozen  of  sherry.  The  defendant  was  not  satisfied  with  its  quality,  and 
returned  the  whole,  except  one  bottle  of  the  port  and  one  dozen  of  the  sherry, 
with  a  letter  to  the  plaintiff,  iu  which  he  stated  that  his  order  was  for  two  dozen 
of  each  kind  of  wine  ;  that  he  should  not  have  refused  to  keep  the  four  dozen 
if  the  quality  had  suited  him,  but  that,  as  it  did  not,  he  returned  the  four  dozen 
of  port  minus  one  bottle,  which  he  had  tasted,  and  three  dozen  of  the  sherry  : — • 
Held,  that  the  defendant  was  liable  only  for  the  price  of  the  wine  he  actually  kept. 

[S.  C.  15  L.  J.  Ex.  200.     Distinguished,  Levy  v.  Ch-een,  1857,  8  El.  &  Bl.  573 : 
affirmed  1859,  1  El.  &  El.  969.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea,  except  as  to 
the  sum  of  21.  17s.,  parcel  &c.,  nunquam  indebitatus;  as  to  that  sum,  payment  into 
court.  At  the  trial,  before  the  Secondary  of  London,  it  appeared  that  the  action  was 
brought  to  recover  the  sum  of  171.  14s.,  on  the  following  account : — 

"  To  four  dozen  old  port,  at  40s.  per  dozen 
Four  dozen  pale  sherry,  at  40s.  per  dozen 
Bottles,  28s. ;  hampers,  6s.     . 


£8 

0 

0 

8 

0 

0 

1 

14 

0 

£17 

14 

0" 

It  appeared  in  evidence  that  the  defendant  had  ordered  of  the  plaintiff  two  dozen 
of  port  and  two  dozen  of  sherry,  with  the  understanding,  that,  if  it  were  not  approved 
by  him,  he  should  return  it.  On  the  following  day,  when  it  was  delivered,  the 
defendant  accordingly,  not  being  satisfied  with  its  quality,  returned  the  whole,  except 
one  bottle  of  the  port  and  one  dozen  of  the  sherry,  and  sent  with  it  the  following 
letter  to  the  plaintiff: — 

"  Gentlemen, — My  order  to  Mr.  John  Simmons  (the  plaintiff's  traveller)  was  for 
two  dozen  of  each,  and  not  four :  however,  I  should  not  have  been  particular  about 
keeping  the  four  dozen,  if  the  quality  had  suited  me.  I  beg  leave  to  return  you  the 
four  dozen  of  port,  minus  one  bottle,  which  I  lasted  ;  as  also  three  dozen  of  the  sherry, 
as  they  neither  suit  my  palate.  I  will  call  on  you  some  day  next  week,  and  choose 
for  myself  the  remainder  of  the  order." 

The  plaintiff's  witnesses  stated  that  the  wine  was  "good  [86]  sound  wine."  Upon 
these  facts,  the  Secondary  left  the  case  to  the  jury,  who  found  a  verdict  for  the 
plaintiff,  damages  11.  3s  beyond  the  sum  paid  into  court ;  and  leave  was  reserved  to 
the  plaintiff  to  move  to  increase  the  damages  by  the  sum  of  £4,  his  counsel  contending 
that  the  defendant  was  liable  for  two  dozen  of  each  kind  of  wine. 

Burnie  having  obtained  a  rule  accordingly, 

Wordsworth  now  shewed  cause.  The  defendant's  order  was  for  two  dozen  of  each 
kind  of  wine,  with  the  express  understanding,  that,  if  it  was  not  such  as  he  approved 
of,  he  might  return  it.  That  order  was  not  complied  with  by  the  plaintiff,  who 
supplied  four  dozen  of  each  kind.  The  defendant  was  therefore  at  liberty  to  refuse 
the  whole  if  he  chose,  and  was  bound  to  pay  only  for  so  much  as  he  actually  kept, 
viz.  one  dozen  of  the  sherry  and  one  bottle  of  the  port,  the  price  of  which  has  been 
more  than  satisfied  by  the  money  paid  into  court,  and  the  damages  recovered.  The 
jury  appear  to  have  acted  on  the  ground  that  the  defendant  ought  to  have  taken  the 
rest  of  the  sherry,  of  which  he  retained  one  dozen.  The  case  of  Champion  v.  Slmi 
(1  Campb.  53)  is  an  authority  to  shew,  that,  if  a  person  orders  several  articles  from 
a  tradesman  at  the  same  time,  although  at  distinct  prices,  he  may  consider  the  whole 
as  forming  one  order,  and  is  not  bound  to  accept  or  pay  for  any  particular  article, 
unless  the  rest  are  furnished  according  to  the  contract.  [He  referred  also  to  Coleman 
v.  Gibson  (1  M.  &  Eob.  168)  and  EUlott  v.  Thomas  (3  M.  &  W.  170).] 

Burnie,  contra.  This  was  an  entire  contract,  which  was  fulfilled  by  delivery, 
and  the  defendant  could  not  repudiate  it  as  to  part.  He  does  not  absolutely  reject  it. 
[Alderson,  B.  [87]  How  do  you  get  over  the  difficulty,  that  you  have  not  complied 
with  your  contract?  The  defendant  orders  two  dozen  of  each  wine,  and  you  send 
four  fthen  he  had  a  right  to  send  back  all ;  he  sends  back  part :  what  is  it  but  a  new 
contract  as  to  the  part  he  keeps  ?  If  you  had  sent  only  two  dozen  of  each  wine,  you 
would  be  right;  but  what  right  have  you  to  make  him  select  any  two  dozen  fi'om  the 
four'?]     He  affirms  the  contract  as  to  the  whole  by  the  letter.     [Alderson,  B.     No; 
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thai  is  a  new  contract.     The  jiuy  ought  in  truth  to  have  found  a  verdict  for  tlie 
defendant,  for  the  money  paid  into  court  covered  the  whole  demand  for  which  the 
defendant  was  liable.     At  present,  you  have  been  paid  £4  for  thirteen  bottles  of  wine] 
Per  Curiam,  (a)     Rule  discharged. 

[88]  Bevixs  v.  Hulme.  Jan.  19,  1846. — A  declaration  in  assumpsit  stated,  that 
the  defendant  was  an  attorney,  and  that,  in  consideration  that  the  plaintirt" 
would  retain  him  as  such  attorney  to  conduct  an  action  of  tort  at  the  suit  of  B. 
against  L.,  the  defendant  promised  to  fulfil  his  duty  as  such  attorney,  in  and 
about  prosecuting  the  said  action,  and  recovering  damages ;  that  the  defendant 
did,  under  the  said  retainer,  commence  an  action  against  L.,  in  which  judgment 
was  recovered  against  him  for  £bG  ;  that  the  defendant  afterwards,  as  such 
attorney  as  aforesaid,  for  obtaining  satisfaction  of  the  said  damages,  sued  out 
a  fi.  fa.  against  L.,  to  which  the  sherifl'  returned  that  he  had  levied  £9,  part  of 
the  damages,  and  nulla  bona  as  to  the  residue  ;  that  the  defendant,  as  such 
attorney  as  aforesaid,  for  obtaining  .satisfaction  of  the  said  residue,  issued  a  ca.  sa., 
under  which  L.  was  imprisoned,  and  paid  the  residue  of  the  damages  to  the 
gaoler,  who  paid  the  same  to  the  defendant,  as  such  attorney  as  aforesaid ;  and 
that,  before  he  received  the  same,  he  sent,  as  such  attorney  as  aforesaid,  to  the 
gaoler  a  discharge  of  L.  out  of  custody,  by  virtue  whereof  he  was  discharged. 
Breach,  that,  although  the  defendant  received  the  said  damages,  and  the  plaintiff 
paid  to  him,  as  such  attorney  as  aforesaid,  his  costs  of  prosecuting  the  said  action, 
he  did  not  pay  over  to  B.  or  the  plaintiff  the  residue  of  the  said  damages. — 
Held,  that  this  declaration  was  bad,  on  special  demurrer,  for  not  shewing 
distinctly  that  the  money  was  received  by  the  defendant,  under  his  original 
retainer  by  the  plaintiff  in  the  action  against  L. 

[S.  C.  3  D.  &  L.  309,  722 ;  15  L.  J.  Ex.  226.] 

Assumpsit.  The  declaration  stated,  that,  before  and  at  the  time  of  the  making 
of  the  promise  hereinafter  mentioned,  the  defendant  and  one  W.  Andrew  were  in 
partnership  as  attornies,  and  thereupon  heretofore,  to  wit,  on  &c.,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant  and  his  said  partner  W.  Andrew,  would 
retain  and  employ  them,  as  such  attornies  as  aforesaid,  to  prosecute  and  conduct  a 
certain  action  by  and  at  the  suit  of  one  John  Bevins,  the  father  of  the  now  plaintiff, 
against  one  S.  Lowe,  to  recover  damages  for  injury  sustained  by  the  said  ,lohn  Bevins 
by  reason  of  the  said  S.  Lowe  having  before  then  negligently  driven  a  certain  gig  upon, 
against,  and  over  the  said  J.  Bevins,  for  certain  reasonable  fees  and  reward  to  be 
therefor  paid  by  the  plaintiff  to  the  defendant  and  his  said  partner,  they  the  defendant 
and  his  said  partner,  then  and  long  before  the  commencement  of  this  suit,  to  wit, 
on  iVc,  promised  the  plaintitf  to  observe,  perform,  and  fulfil  their  duty  as  such 
attornies  in  and  about  prosecuting  the  said  action  for  the  plaintiff',  and  in  and  about 
recovering  damages  for  the  said  injury,  and  in  relation  thereto,  and  to  do  their  duty 
as  such  attornies  as  aforesaid  in  and  about  the  premises ;  that,  in  pursuance  and  part 
performance  of  the  said  promises,  the  defendant  and  his  partner  did,  under  the  said 
retainer  of  the  now  plaintiff,  afterwards,  to  wit,  on  iV:c.,  commence  an  action  on  the 
c;ise  [89]  against  the  said  S.  Lowe  at  the  suit  of  the  said  J.  Bevins,  in  her  Majesty's 
Court  of  Common  Pleas  at  Westminster,  to  recover  damages  for  the  said  injury  so 
sustained  by  the  said  J.  Bevins  as  aforesaid  ;  and  such  proceedings  were  thereupon 
had  and  taken  by  the  said  defendant  and  his  said  partner,  under  the  said  retainer  of 
the  now  plaintitf  in  the  said  action,  that  afterwards,  to  wit,  on  the  19th  May,  .v  U. 
ly41,  by  the  consideration  and  judgment  of  the  said  Court,  the  said  J.  Bevins  recovered 
against  the  said  8.  Lowe  -561.  l.iJs.,  which  were  adjudged  to  the  said  J.  Bevins  in  and 
by  the  said  Court  for  his  damages  by  him  sustained,  as  well  on  occasion  of  the  said 
grievance  so  complained  of  by  him  as  aforesaid,  as  for  his  costs  and  damages  by  the 
said  J.  Bevins  about  his  suit  in  that  behalf  expended,  whereof  the  said  S.  Lowe  was 
convicted,  &c.  And  the  plaintitf  fuithcr  says,  that  afterwards,  to  wit,  on  itc,  the 
defendant  and  his  said  partner,  as  such  attornies  as  aforesaid,  for  obtaining  satisfaction 
of  the  said  damages  so  recovered  as  aforesaid  by  the  said  J.  Bevins,  sued  and  prosecuted 

(a)  Pollock,  C.  B.,  Alderson,  B.  Kolfe,  B.,  and  Piatt,  B. 
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out  of  the  said  court  of  our  said  lady  the  Queen  at  Westminster  as  aforesaid,  a  certain 
writ,  called  a  writ  of  fieri  facias,  directed  to  the  chancellor  of  the  county  palatine  of 
Lancaster,  whereby  our  said  lady  the  t^ueen  commanded  the  said  chancellor,  that, 
by  her  Majesty's  writ  under  the  seal  of  the  said  countj^  palatine  to  be  duly  made,  and 
to  be  directed  to  the  sheriff  of  the  same  county,  the  said  chancellor  should  command 
the  said  sheriff,  that,  of  the  goods  and  chattels  of  the  said  S.  Lowe  in  his  the  said 
sheriff's  bailiwick,  he  should  cause  to  be  made  the  said  sum  so  recovered  by  the  said 
J.  Bevins  as  afoiesaid,  for  his  damages  aforesaid,  to  wit,  561.  15s.,  together  with  the 
interest  on  the  said  last-mentioned  sum,  at  the  rate  of  £4  per  cent,  per  annum  from 
a  certain  day,  to  wit,  on  &c.  ;  by  virtue  of  and  in  obedience  to  which  said  writ  the 
said  chancellor  did  afterwards,  to  wit,  on  &c.,  by  her  Majesty's  writ,  under  the  seal 
of  the  said  county  palatine,  duly  made  and  directed  to  the  sheriff  of  the  said  county 
[90]  of  Lancaster,  command  the  said  sheriff  to  do  all  things  as  by  the  said  writ  so 
directed  to  the  said  chancellor  as  aforesaid,  he  was  commanded  to  command  the  said 
sheriff';  to  which  said  writ  of  fieri  facias,  so  directed  as  aforesaid,  he  the  said  sheriff 
afterwards,  to  wit,  on  &c.,  returned  to  the  justices  of  the  said  court  of  our  said  lady 
the  Queen  at  Westminster,  that,  by  virtue  of  the  said  writ,  he  the  said  sheriff  had 
caused  to  be  made  of  the  goods  and  chattels  of  the  said  S.  Lowe  within  his  the  said 
sheriff's  bailiwick  a  certain  sum,  to  wit,  91.  4s.   2Jd.,  part  of  the  said  damages  so 
recovered  as  aforesaid,  and  that  the  said  S.  Lowe  had  not  any  more  goods  or  chattels 
in  his  the  said  sheriff's  bailiwick  whereof  he  could  levy  the  residue  of  the  said  damages, 
or  any  part  thereof.     That  thereupon  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  &c.,  the  defendant  and  the  said  W.  Andrew,  as  such  attornies 
as  aforesaid,  for  obtaining  satisfaction  of  the  said  residue  of   the  said  damages  so 
recovered  as  aforesaid,  sued  and  prosecuted  out  of  the  said  Court  of  our  said  lady  the 
Queen  at  Westminster  aforesaiil  a  certain  other  writ  of  our  said  lady  the  Queen,  called 
a  capias  ad  satisfaciendum,  directed  to  the  chancellor  of  the  said  county  palatine  of 
Lancaster,  whereby  our  said  lady  the  Queen  commanded  the  said  chancellor,  that, 
by  the  writ  of  our  .said  lady  the  Queen,  under  the  seal  of  the  said  county  palatine  to 
be  duly  made,  and  to  be  directed  to  the  sheriff  of  the  said  county,  the  said  chancellor 
should  command  the  said  sheriff  to  take  the  said  S.  Lowe,  if  he  should  be  found  in 
his  the  said  sherift"s  bailiwick,  and  keep  him  safely,  so  that  the  said  chancellor  might 
have  the  .said  S.  Lowe's  body  before  the  said  justices  at  Westminster  immediately 
after  the  execution  of  the  said  last-mentioned  writ,  to  satisfy  the  said  J.  Bevins  for  • 
the  residue  of  the  said  damages  and  interest  aforesaid,  to  wit,  471.  10s.  9^d. ;  by  virtue 
of  and  in  obedience  to  which  said  last-mentioned  writ,  the  said  chancellor  afterwards 
to  wit,  on  &c.,  by  her  Majesty's  writ,  under  the  seal  of  the  said  [91]  county  palatine, 
duly  made  and  directed  to  the  sheriff  of  the  said  county  of  Lancaster,  did  command 
the  said  sheriff  to  take  the  said  S.  Lowe,  and  do  all  things  as  by  the  said  writ,  so 
directed  to  him  as  aforesaid,  the  said  chancellor  was  commanded  to  command  the  said 
sheriff';  and  the  said  writ  was,  afterwards,  and  before  the  delivery  thereof  to  the  said 
sheriff,  duly  indorsed  with  an  indorsement,  directing  the  said  sheriff  to  take  the  said 
S.  Lowe  to  satisfy  the  said  damages,  to  wit,  471.  10s.  9id.,  and  a  certain  sum,  to  wit, 
31.  10s.,  for  the  costs  of  the  said  writ,  besides  sheriff's  poundage  and  lawful  expenses ; 
and  the  said  writ  was  afterwards,  and  before  the  commencement  of  this  suit,  to  wit, 
on  &c.,  delivered  by  the  defendant  and  his  said  partner  to  the  said  sheriff,  so  indorsed 
as  aforesaid,  to  be  executed  in  due  form  of  law  ;  and  the  said  sheriff  afterwards,  to 
wit,  on  &c.,  in  obedience  to  and  by  virtue  of  the  said  writ,  took  and  arrested  the  said 
S.  Lowe  by  his  body,  and  detained  and  had  him  in  his  custody,  under  the  said  writ, 
for  the  said  residue  of  the  said  damages  and  interest  aforesaid  ;    and  afterwards,  to 
wit,  on  &c.,  the  said  S.  Lowe  was,  under  and  by  virtue  of  the  said  writ,  imprisoned 
and  detained  in  prison  in  a  certain  gaol,  to  wit,  Lancaster  Castle  ;    that  the  said 
S.  Lowe,  so  being  in  custody,  afterwards,  to  wit,  on  &c.,  paid  the  remainder  of  the  said 
residue  of  the  said  damages  and  interest  for  which  he  was  so  detained  in  custody  as 
aforesaid,  to  wit,  571.  Os.   9Jd.,  to  the  governor  of  the  said  gaol,  to  wit,  one  James 
Hanbrow,  who  afterwards,  and  long  before  the  commencement  of  this  suit,  to  wit,  on 
&c.,  paid  the  same  to  the  defendant  and  the  said  W.  Andrew,  as  such  attornies  as 
aforesaid,  and  the  defendant  and  the  said  W.  Andrew,  as  such  attornies  as  aforesaid, 
then,  and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  had,  took,  accepted, 
and  received  the  same  ;    that  the  defendant  and  the  said  W.  Andrew,  before  they  so 
accepted  and  received  the  said  residue  of  the  said  damages,  interest,  costs,  and  expenses. 
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to  wit,  571.  Os.  9Ad.,  wrote  ;ui(l  sent,  as  such  attoniies  as  aforesaid,  [92]  to  the  gaoler 
ill  whose  custody  the  said  S.  Lowe  then  was,  to  wit,  the  governor  of  the  said  gaol, 
a  discharge  of  the  said  S.  Lowe  out  of  the  said  custody  ;  1)y  virtue  of  which  said  dis- 
charge the  said  S.  Lowe  was  afterwards,  and  before  the  payment  of  the  residue  of  the 
said  damages,  interest,  costs,  and  charges  to  the  defendant  and  the  said  W.  Andrew, 
as  such  attornies  as  aforesaid,  and  long  before  the  commencement  of  this  suit,  to  wit, 
on  &c.,  released  and  discharged  from  the  said  custody.  Nevertheless  the  plaintiff  saith, 
that,  although  tlie  defendant  and  the  said  W.  Andrew,  as  such  attornies  as  aforesaid, 
so  had,  took,  accepted,  and  received  the  said  residue  of  the  said  damages,  interest, 
costs,  and  charges  as  aforesaid  ;  and  although  the  now  plaintifl",  before  they  had,  took, 
accepted,  and  received  the  same  as  aforesaid,  to  wit,  on  &c.,  duly  paid  them  the  defen- 
dant and  the  said  \X.  Andrew,  as  such  attornies  as  aforesaid,  their  costs  and  charges 
of  prosecuting  the  said  action  against  the  said  S.  Lowe,  amounting  to  a  large  sum,  to 
wit,  the  sum  of  321.  9s.  5d.,  yet  the  defendant  and  the  said  W.  Andrew  have  not,  nor 
has  either  of  them,  paid  to  the  plaintitl,  or  to  the  said  J.  Bevins,  or  to  any  other 
person,  the  .said  sum  so  accepted  and  received  by  them  as  aforesaid,  as  and  for  the 
said  residue  of  tlie  said  damages  and  interest,  costs  and  charges  as  aforesaid  ;  nor  have 
the  defendant  and  the  said  W.  Andrew,  or  either  of  them,  accounted  to  or  with  the 
plaintiff,  or  the  said  J.  Bevins,  or  anj'  other  person,  for  the  said  last-mentioned  money, 
or  any  part  thereof. 

Special  demurrer,  assigning  for  causes,  (amongst  others),  that  the  declaration  did 
not  shew  any  breach  of  promise,  inasmuch  as  the  retainer  of  the  defendant  and  his 
partner  terminated  with  the  judgment;  and  that  it  did  not  appear  that  the  plaintiff 
had  any  authority  from  J.  Bevins,  or  was  entitled  to  recover  the  said  damages  and 
costs.     Joinder  in  demurrer. 

The  case  was  argued  in  last  Michaelmas  Term  (November  10)  by 

[93]  Crompton,  iti  support  of  the  demurrer.  This  declaration  is  bad.  The  breach 
of  duty  alleged  in  it  is  not  within  the  terms  of  the  promise  alleged.  The  retainer  of 
the  defendant  is  to  prosecute  an  action  to  recover  damages  for  an  injury  done  to  the 
plaintiff,  and  was  at  an  end  before  the  breach  of  duty  complained  of,  viz.  the  not 
paying  over  to  the  plaintiff  the  damages  recovered  in  the  action.  The  declaration 
itself  shews,  that  the  defendant  did  prosecute  the  suit  to  judgment  and  execution  ; 
that  damages  were  recovered ;  and  that  the  defendant  in  that  action  was  taken  in 
execution  on  a  ca.  sa.,  at  the  plaintiff's  suit.  Besides,  the  retainer  could  only  exist 
for  a  year  and  a  day  after  the  judgment,  within  which  period  only  an  attorney  has 
power  to  sue  out  execution  :  Tidd's  Prac.  93,  (9th  edit.) ;  Savon/  v.  Chapman  (11  Ad.  & 
E.  829 ;  3  P.  &  I).  601).  The  declaration  should  therefore  have  shewn  that  the 
execution  was  issued  within  the  time  limited  by  law.  In  Tippiwj  v.  Johnson  (2  Bos.  ife 
P.  2.^7),  where  an  application  made  was  to  set  aside  a  judgment,  on  the  ground  of  its 
being  sued  out  by  a  ditferent  attorney  from  the  one. who  had  been  the  original  attorney 
in  the  cause.  Heath,  J.,  said,  that  "it  appeared,  by  several  cases  collected  in  KoUe's 
Abr.  (1  lioll.  .\br.  291),  that  the  authoi'ity  of  an  attorney  determines  with  the  judg- 
ment, and  therefore  no  order  to  change  the  attorney  was  necessary."  A  promise, 
therefore,  by  the  attorney  to  his  client,  in  relation  to  judgment  in  the  action,  does  not 
necessarily  apply  to  the  execution,  or  the  proceeds  of  it.  The  substantial  duty  alleged 
in  this  dcclaiation  is  to  recover  the  damages,  and  that  has  been  performed. 

Secondly,  the  declaration  does  not  shew  that  the  plaintiff  had  any  authority  from 
J.  Bevins  to  receive  the  money  ;  and  therefore,  if  the  defendant  had  paid  it  over  to 
the  plaintiff,  he  would  have  remained  li.iblc  to  Bevins.  The  plaintiff  cainiot  maintain 
the  action,  unless  he  siiews  that  he  [94]  had  some  interest  in  the  money.  [On  this 
point,  he  cited  Jlobson  v.  Ealon  (I  T.  K.  02)  and  Slanhnj  v.  Jonea  (7  Bing.  .^(59).] 

Prideaux,  contr:\.  A  retainer  to  an  attorney  to  prosecute  a  suit  authorises  him  to 
conduct  it  to  final  judgment,  and  to  levy  execution:  Brackcnhmy  v.  PcU  (12  East, 
y'^S) :  and  an  execution  levied  on  a  judgment  above  a  year  old  is  not  void,  but  voidable 
only  :  llhnchnuv/  v.  limi  (4  Q.  B.  707  ;  3  (i.  &  1).  613).  [Parke,  B.  This  declaration 
does  not  shew  distinctly  that  the  defendant  sued  out  the  process  on  the  ni-iginal 
retainer :  the  words  "  as  such  attorney  "  are  ambiguous,  and  may  mean  an  attorney 
either  under  the  former  retainer  or  under  a  new  retainer.]  The  attorney  in  the  cause 
is  the  party  entitled  to  receive  the  fruits  of  the  execution  :  Crozkr  v.  I'iUiuij  (4  B.  & 
Cr.  26;  6  D.  &  R.  129).  The  declaration  alleges,  "that  the  plaintiff  paid  to  the 
defendant  and  Andrew,  as  such  attornies  as  aforesaid,  their  costs  of  prosecuting  the 
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action  against  Lowe  : "  that  must  mean  costs  which  accrued  upon  the  retainer  before 
mentioned.  The  Court  will  not  presume  against  the  plaintiff',  that  there  was  any  new 
retainer.  [Parke,  B.  Lawence  v.  Harrison  (Styles,  426)  appears  to  be  an  authority 
in  your  favour.  There  Holt,  C.  J.,  says,  "  The  only  question  is,  whether  the  warrant 
of  attorney  be  determined  by  the  judgment  given  in  the  suit  wherein  he  was  retained  ; 
and  I  conceive  that  it  is  not,  for  the  suit  is  not  determined ;  for  the  attorney,  after 
the  judgment,  may  be  called  upon  to  say  why  there  should  not  be  execution  made  out 
against  his  client,  and  he  is  trusted  to  defend  his  client  as  far  as  he  can  from  the 
execution."]  Ti])piiuj  v.  Johnson  decides  no  more  than  that  the  plaintitf,  after  final 
judgment,  may  change  his  attorney  without  an  order  of  the  Court :  and  Savory  v. 
Chapman  is  an  authority  only  that  the  plaintiff"s  attorney  has  no  power  to  authorise 
the  dischaige  of  the  defendant  out  of  the  custody  of  the  marshal  on  pay-[95]-ment 
of  the  deljt,  so  as  to  excuse  an  escape,  without  an  express  authority  from  the  plaintifT 
being  shewn. 

Crompton  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  This  case  was  argued  before  my  Lord  Chief  Baron,  my  Brothers 
Alderson  and  Piatt,  and  myself,  in  the  course  of  the  last  term. 

The  question  is,  whether  the  declaration  is  bad,  for  any  of  the  causes  assigned  in 
the  special  demurrer. 

The  action  is  on  a  special  contract  between  the  defendant  and  one  Andrew,  who 
are  stated  to  be  in  partnership  as  attornies,  and  the  plaintiff";  and  it  is  averred,  that, 
in  consideration,  &c.  [His  Lordship  here  read  the  declaration.]  To  this  declaration 
there  is  a  demui'rer,  assigning  several  causes ;  but  the  material  one  is,  that  it  is  not 
alleged  that  the  defendant  and  Andrew,  in  receiving  the  money,  acted  on  the  retainer 
of  the  plaintiff.  Though  the  declaration  would,  we  think,  have  been  good  after 
pleading  over,  or  on  general  demurrer,  it  seems  to  us  that  it  is  bad  for  the  cause 
assigned.  The  contract  declared  upon  is  that  made  in  consideration  of  the  original 
retainer,  by  the  plaintiff',  of  the  defendant  and  Andrew  to  prosecute  a  suit  in  the  name 
of  another  person,  for  reward  to  be  paid  by  the  plaintiff';  and  the  defendant  and 
Andrew's  promise  is  to  perform  and  fulfil  their  duty  as  attornies,  in  prosecuting  the 
action  for  the  plaintiff',  and  in  and  about  recovering  damages,  and  in  relation  thereto : 
and  the  breach  meant  to  be  assigned  is,  the  non-payment  of  the  damages  after  the 
receipt  thereof.  Now,  what  was  the  duty,  in  this  respect,  of  the  defendant  and 
Andrew,  as  attornies  in  that  suit,  arising  out  of  the  original  retainer  by  the  plaintiff''? 
It  was,  that,  if  they  received  the  damages  as  attornies  in  that  suit  under  that  retainer, 
they  would  pay  [96]  them  over,  whether  to  the  plaintiff  in  the  present  suit,  or  the 
nominal  plaintiff  in  that  which  they  brought,  does  not  appear,  but  to  one  or  the  other  : 
it  certainly,  however,  was  not  a  duty  ffowing  out  of  the  original  retainer,  to  pay  any 
money  received  at  any  time  by  them,  though  as  attornies.  Is  there,  then,  a  sufficiently 
certain  allegation,  that  the  money  which  they  refused  to  pay  over  to  the  present 
plaintiff'  or  the  nominal  plaintiff'  was  money  which  was  received  b}^  them  as  attornies 
in  that  action  under  that  retainer?  It  appears  to  us  that  there  was  not ;  for,  though 
we  agree  that  the  original  retainer  is  to  be  presumed,  prima  facie,  to  continue  as  long 
as  by  law  it  might,  as  argued  by  Mr.  Prideaux  on  the  authority  of  Lord  EUenborough's 
dictum  in  Brackenhiiry  v.  Pell  (12  East,  588),  and  although  we  think  he  was  right  in 
contending  that  the  original  retainer  was  not  determined  by  the  judgment,  but  con- 
tinued afterwards,  so  as  to  warrant  the  attorney  in  issuing  execution  within  a  year 
and  a  day,  or  afterwards,  in  continuation  of  a  former  writ  of  execution  issued  within 
that  time,  and  also  to  warrant  his  receiving  the  damages  without  a  writ  of  execution, 
the  weight  of  prior  authorities  {h)  being  against  the  decision  of  Heath,  J.,  in  Tipping 
v.  Johnson  (2  Bos.  &  P.  257),  yet  it  seems  to  us  that  the  averment  of  the  receipt  of 
the  money  is  bad  for  uncertainty.  It  is  stated,  that  the  defendant  in  the  original 
action,  being  in  custody  on  a  ca.  sa.,  paid  a  sum,  being  the  amount  of  the  residue  of 
the  damages,  not  to  the  sheriff",  but  to  the  governor  of  the  gaol,  who  paid  it  to  the 
defendant  and  Mr.  Andrew,  "as  such  attornies  as  aforesaid."  This  expression  is 
ambiguous  :  it  may  mean  as  attornies  for  the  plaintiff'  in  that  suit,  and  under  the 

{b)  Styles,  426,  Lawrence  v.  Harrison;  Roll.  Abr.,  "Attorney,"  (M.),  4,  5 ;  2  Inst. 
378  ;  Lamb  v.  JVillianw,  1  Salk.  89. 
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uiiginal  retainer,  or  it  inaj^  mean  (as  the  same  expression  certainly  does,  in  the 
allegation  of  the  special  contract  itself)  simply  as  attoriiies,  or  attornies  in  eopartner- 
ship.  In  the  latter  case,  the  averment  would  be  clearly  [97]  insuHicient,  and  the 
non-payment  to  the  plainlift"  would  be  no  breach  of  the  contract  declared  upon  ;  and 
the  rule  of  construction  is,  that  the  words  arc  to  be  taken  most  strongly  against  the 
party  pleading.  After  pleading  over,  the  allegation  would  be  good,  for  then  it  would 
be  luiderstood  in  that  sense  which  would  require  an  answer;  so  also  on  general 
demurrer ;  but  as  the  objection  is  pointed  out  on  special  demurrer,  it  seems  to  us  that 
it  ought  to  prevail. 

Judgment  for  the  defendant. 

The  Attorney-General  v.  H.vllett.  Jan.  23,  1846. — An  action  of  trespass  qu.  cl. 
freg.  was  brought  in  the  Court  of  Common  Pleas,  to  which  the  defendant  pleaded 
pleas  alleging  that  the  locus  in  quo  was  within  the  limits  of  the  forest  of  Waltham, 
that  the  Queen  was  seised  in  fee,  in  right  of  her  Crown,  of  the  forest,  and  justifying 
the  trespasses  as  the  servant  and  by  command  of  the  Queen.  This  Court  (after 
a  two  days'  notice  to,  and  hearing  counsel  on  behalf  of,  the  plaintiH';  ordered  the 
cause  to  be  removed  into  the  ottice  of  Pleas  of  the  Exchequer,  by  a  rule  absolute 
in  the  first  instance,  on  the  allegation  of  the  Attorney-lJeneral  that  the  profit  of 
the  Crown  came  in  question  in  the  cause ;  the  plaintiff  being  put  in  the  same 
state  of  forwardness  as  he  was  in  the  Court  of  Common  Pleas. 

[S.  C.  3  D.  &  L.  685;  15  L.  J.  Ex.  246.  Applied,  Attorney-General  v.  Barker,  1872, 
L.  R.  7  Ex.  183  ;  Lord  Stanley  of  Alderley  v.  Wild,  [1900J  1  Q.  B.  256.  See  further, 
16  M.  &  W.  569;  1  Ex.  211.] 

The  Attorney-General,  on  the  part  of  the  Crown,  moved  to  remove  into  the  Office 
of  Pleas  of  this  Court  the  proceedings  in  a  cause  of  HaUett  v.  Figne,  which  had  been 
commenced  in  the  Court  of  Common  Pleas.  He  did  not  move  on  affidavit,  but  applied 
for  the  order  to  remove  the  cause,  as  a  matter  of  right,  upon  his  own  allegation,  that 
the  profit  of  the  Crown  came  in  question  in  it.  According  to  the  statement  of  the 
learned  Attorney-General,  the  circumstances  were  as  follows  : — 

The  cause  of  Ilallett  v.  I'igne  was  an  ordinary  action  of  trespass  quare  clausum 
fregit.  The  defendant  (who  was  not  an  officer  of  the  Crown)  pleaded  to  the  action, 
first,  that  the  Chief  Justice  in  Eyre  had  granted  to  him  the  defendant  a  license  to 
hunt,  shoot,  iV.'c.  in  the  forest  of  Waltham,  in  the  county  of  Essex;  that  the  locus 
in  quo  was  within  the  limits  of  the  forest ;  that  certain  fences  set  up  by  the  plaintiff 
interfered  with  the  defendant's  rights  therein,  and  that  he  committed  the  alleged 
trespasses  for  the  purpose  of  removing  those  fences,  &c.  The  second  was  [98]  a  plea 
of  liberum  tencmentum  in  her  Majesty,  and  stated,  that  the  defendant,  as  her  Majesty's 
servant,  and  by  her  command,  entered  &c.  and  pulled  down  the  fences  :  the  replication 
to  this  plea  traversed  the  title  of  her  Majesty,  and  an  issue  was  joined  thereon.  The 
fouith  plea  was,  that  the  locus  in  quo  was  within  the  limits  of  the  forest  of  Waltham  ; 
that  her  Majesty  was  seised  in  fee,  in  right  of  her  Crown,  of  and  in  the  said  furest; 
and  that,  the  locus  in  quo  being  wrongfully  inclosed  and  fenced  in,  the  defendant,  as 
the  servant  of  her  Majesty,  and  by  her  command,  entered  and  [)ulled  down  the  fences, 
&c.  To  this  plea  the  defendant  replied,  that  the  close  in  which  i^c.  was  not  the  close, 
soil,  and  freehold  of  our  lady  the  Queen.  There  were  also  new  assignments,  and  the 
defendant  was  under  terms  to  plead  issuably  thereto,  and  to  take  short  notice  of  tiial 
for  the  next  assizes  for  the  county  of  Essex.  In  last  term,  an  information  of  intru- 
sion was  tiled  against  the  plaintill'  in  that  action,  Hallett,  for  an  encroachment  upou 
the  royal  forest  of  Waltham  ;  and  the  trespass  which  was  the  subject  of  the  action 
was  one  allegeil  to  have  been  committed  by  the  defendant  Vigne  in  abating  that 
encroachment. 

A  two  days'  notice  of  this  motion  having  been  given  to  the  plaintiff  Hallett, 

Montagu  Chambers  and  Willes  appeared  on  his  part  to  oppose  the  application. 
The  prerogative  of  the  Crown  does  not  apply  to  this  case,  for  this  is  not  an  action  in 
which  the  title  or  profit  of  the  Crown  comes  in  (juestion,  so  as  to  furnish  any  ground 
for  the  interposition  of  this  Court.  This  is  an  ordinary  action  of  trespass  qu.  cl.  freg., 
Itctween  subject  and  subject,  in  no  way  relating  to  the  (.^Jueen's  revenue.  Nor  is 
it  like  the  case  of  an  ejectment  against  the  Crown,  in  which,  no  doubt,  the  Court 

Ex.  Div.  i.\-.— 25* 


778  THE    ATTORNEY -GENERAL    V.  HALLETT  15  M.  &  W.  99- 

(supposing  that  its  equity  jiuisdiction  in  matters  of  revenue  still  exists)  would  grant 
an  injunction  to  stay  the  proceed-[99]-ings.  But  the  Court  will  not  interfere  with 
the  right  of  the  subject  to  sue  in  another  court,  unless  there  are  precedents  for  such 
a  course ;  and  there  is  no  precedent  for  removing  into  this  court  the  proceedings  in 
an  action  between  subject  and  subject,  merely  because,  on  a  collateral  issue  raised 
by  the  defendant,  the  title  of  the  Crown  is  set  up  as  a  defence  to  the  action.  In  order 
to  sustain  the  application,  the  Attorney-General  is  bound  to  shew  a  general  prerogative 
in  the  Crown  to  have  the  proceedings  taken  in  this  Court,  whenever  the  title  of  the 
Crown  to  land  incidentally  comes  in  issue  between  subject  and  subject.  It  is  sub- 
mitted, further,  that  this  Court  has  no  peculiar  jurisdiction  in  matters  relating  simply 
to  the  title  of  the  Crown  to  land,  though  it  is  otherwise  as  to  matters  of  revenue. 
But,  at  all  events,  the  prerogative  does  not  extend  to  such  a  case  as  this.  It  is  an 
extraordinary  doctrine,  that  when  a  party  brings  an  action  for  breaking  and  entering 
a  close  of  which  he  is  possessed,  and  after  he  has  proceeded,  perhaps,  up  to  the  very 
point  of  trial,  without  the  least  intimation  that  the  opposite  party  derives  any  right 
or  authority  fi-om  the  Crown,  he  may  be  stopped  by  an  allegation  of  some  secret  title 
in  the  Crown,  and  told  that  he  ought  to  have  sued  in  the  Exchequer.  [Pollock,  C.  B. 
No,  he  may  sue  in  any  court  he  pleases ;  but  as  soon  as  the  Crown  in  fact  asserts  its 
title,  and  interposes  to  make  itself  a  party  in  the  cause,  the  case  assumes  a  new  aspect, 
and  the  Crown  has  a  right  to  say  the  cause  shall  be  tiied  in  this  court.]  The  interests 
of  the  Crown  may  be  equally  protected,  by  the  Attorney-CTeneral's  demanding  a  trial 
at  bar  in  the  court  in  which  the  cause  is  depending.  [Piatt,  B.  You  contend,  that, 
this  being  an  ordinary  action  of  trespass  between  subject  and  subject,  the  prerogative 
of  the  Crown  does  not  apply  :  but  there  are  authorities  strongly  against  you  upon 
that.  There  is  the  case  of  Lamb  v.  Gunman  (Parker,  143),  which  was  an  action  of 
tres-[100]-pass,  brought  by  the  plaintiff  in  the  Court  of  King's  Bench,  for  taking  a 
quantity  of  wine,  alleged  to  be  the  property  of  the  plaintiff.  The  defendant  justified, 
as  servant  of  the  Duke  of  Cleveland,  the  taking  of  two  tuns  of  wine,  for  duties  of 
piisage,  under  a  grant  from  King  Charles  II.  to  the  duke's  father ;  and  that  cause  was 
removed  into  this  court.  Again,  in  Hardres's  Reports,  (p.  176),  there  is  this  case: — 
"  Hammond  was  outlawed  at  the  suit  of  another  person,  and  lands  in  his  possession 
were  extended.  A  third  person,  that  claimed  a  title  to  those  lands,  brought  an  action 
of  ejectment  for  them,  and  pleaded  to  the  inquisition  ;  and  an  injunction  was  prayed 
for  the  King  to  stay  proceedings  at  law,  and  it  was  denied  ;  because,  although  a 
person  outlawed  cannot,  after  extent,  prevent  or  avoid  the  king's  title  by  any  aliena- 
tion, as  appears  by  the  10  Hen.  7,  yet  the  outlawry  gives  no  such  privilege  to  the 
possession  of  a  disseisor,  but  that  the  disseisee  may  enter  and  bring  his  ejectment ; 
for  by  the  outlawry  the  king  has  a  title  only  to  the  profits,  and  no  interest  in  the 
land.  But  it  was  ordered,  that  the  plea  to  the  inquisition  should  be  tried  first,  and 
that  the  ejectment  should  be  brought  in  this  Court,  because  the  king's  revenue  was 
concerned."]  Those  cases  are  distinguishable  from  the  present.  The  latter  was  a 
case  where  there  had  been  process  on  a  judgment  of  outlawry  ;  there  was  a  writ  of 
capias  utlagatum,  and  an  inquisition  thereon,  which  was  traversed  by  a  person  who 
claimed  title  to  the  lands  which  by  the  inquisition  were  found  to  be  the  lands  of  the 
outlaw.  That  traverse  was  the  proper  mode  of  trying  whether  the  band  of  the  Crown 
should  or  should  not  be  amoved  from  the  lands  ;  so  that  the  result  of  that  travei'se,  and 
equally  so  of  the  ejectment,  directly  afiected  the  interest  of  the  Crown.  [Piatt,  B.  By 
the  pleadings  in  this  case,  there  is  a  direct  question  of  the  Crown's  title  :  is  not  that 
enough !]  "The  finding  of  the  issue  one  way  or  other  will  not  afl'ect  the  interest  of  the 
Crown;  it  will  be  binding  only  as  between  the  parties,  and  will  be  no  estoppel  as  against 
[101]  the  Crown,  so  as  to  afl'ect  its  title.  In  truth,  the  real  question  on  these 
pleadings  is,  not  whether  the  locus  in  quo  is  part  of  the  soil  and  freehold  of  her 
Majesty,  but  simply  whether  the  limits  of  the  forest  extend  over  the  land  on  which 
these  fences  were  made.  There  is  no  question  raised  as  to  the  title  to  the  soil  and 
freehold  of  the  forest ;  and  the  defendant  is  a  mere  licensee  under  a  forest  license, 
and  not  the  officer  and  servant  of  the  Crown.  [Alderson,  B.  The  issue  on  the  fourth 
plea  brings  directly  in  question  the  title  of  the  Crown  ;  and  if  there  be  any  one  issue 
upon  which  the  Crown  may  interfere  at  the  trial  of  the  cause,  that  is  enough  to 
warrant  the  application  to  have  the  cause  tried  in  this  court]  But  the  question 
raised  by  the  plea  is  not  one  which  will  be  disputed  by  the  Crown  ;  because  it  is  not 
pretended  that  the  Crown  claims  the  plaintiff's  land,  but  only  claims  that  it  is  within 
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the  regards  of  the  forest,  which  is  a  question  not  at  all  raised  by  the  plea.  On  this 
ground,  therefore,  the  profit  of  the  Crown  does  not  appear  to  come  in  question  in  the 
action,  and  so  the  prerogative  of  the  Crown  does  not  apply.  In  Catvlhornc  v.  Campbell 
(1  Anstr.  205,  n.),  which  is  the  leading  case  on  this  subject.  Eyre,  C.  B.,  states  the 
prerogative  as  applying  "  where  the  matter  of  suit  in  another  Court  touches  the  profit 
of  the  king;"  and  says  that  then,  on  the  prayer  of  the  Attorney-General,  the  action 
is  to  be  removed.  And  he  then  refers  in  the  following  terms  to  the  case  of  Lamh  v. 
Gunman: — "That  was  an  action  between  the  Duke  of  Cleveland  s  bailiff  and  some 
other  persons  of  the  town  of  Kye,  upon  a  demand  of  prisage  of  wine ;  and  there  was 
an  issue  joined  upon  this  question,  whether  the  town  of  Kye  was  entitled  to  be 
exempted  from  this  claim  of  prisage.  The  king  had  a  reversionary  interest  in  the 
prisage,  because  it  was  granted  to  the  Duke  of  Cleveland  in  tail :  and  in  respect  of 
this  interest,  it  was  held  that  the  king  had  a  right  to  desire  that  that  cause  might  be 
removed  into  the  Court  of  [102]  Exchequer ;  and  the  cause  was  accordingly 
removed."  [Parke,  B.  I  am  quite  at  a  loss  to  see  how  you  distinguish  that  case  from 
the  present :  it  seems  to  me  to  be  exactly  in  point.]  That  was  an  action  brought 
against  a  revenue  officer,  and  the  question  in  it  related  directly  to  a  branch  of  the 
king's  revenue.  [Parke,  B.  Surely,  whether  particular  land  is  within  the  regards 
of  the  forest  of  Waltham,  touches  the  Queen's  profit.  Whether  the  right  of  the 
Queen  extends  over  the  locus  in  quo,  is  within  the  issue  in  this  cause ;  and  surely  it 
is  of  great  importance,  as  regards  the  revenue,  whether  the  forest  extends  over  one 
acre  or  five  thousand  ;  of  just  as  much  as  the  question  in  the  case  of  Lamb  v.  Gunman, 
namely,  whether  the  right  to  the  prisage  of  wine,  which  existed  over  the  kingdom 
generally,  extended  to  the  port  of  Kye.  I  do  not  see  how  you  can  draw  any 
distinction  between  that  case  and  the  present.]  The  distinction  is,  that  that  was  a 
question  relating  to  the  duties  of  revenue,  and  not  to  the  title  to  land.  [Alderson,  B. 
Lord  Coke,  in  the  4th  Inst.,  c.  11,  p.  112,  speaking  of  the  profit  of  the  king,  says— 
"This  profit  is  either  immediate  or  mediate  ;  immediate,  as  of  lands,  rents,  franchises, 
hereditaments,  debts,  duties,  accounts,  goods,  chattels,  and  other  profits  and  benefits 
whatsoever  due  to  the  king ;  mediate,  as,  first,  the  privilege  of  the  officers  and 
ministeis  of  the  Court;  for  two  things  do  principally  support  the  jurisdiction  of  a 
Court,  nameh',  the  just  preservation  of  the  dignity  of  it,  and  the  due  attendance  of 
the  officers  and  ministers  of  the  same,  to  sue  and  be  sued  in  this  Court."  The  only 
difference,  therefore,  between  the  privilege  of  the  officer  and  the  profit  of  the  king  is, 
that  the  one  is  called  the  immediate  and  the  other  the  mediate  jurisdiction.]  The 
defendant  in  this  case  is  no  officer  of  the  Crown.  [Alderson,  B.  The  rule  which  is 
laid  down  is,  that  all  questions  touching  the  profit  of  the  Crown  are  to  be  tried  in 
this  Court.  Here  the  question  is  raised,  whether  the  locus  in  quo  is  within  the  limits 
of  the  forest  of  Waltham.  Can  it  be  doubted  that  that  is  a  matter  [103]  touching 
the  piofit  of  the  Crown  1  Where  an  action  is  brought,  in  which  the  conduct  of  an 
officer  of  the  Crown  is  brought  into  question,  the  matter,  though  in  dispute  in  another 
Court,  is  brought  here,  because  it  is  a  matter  which,  mediately,  touches  the  profit  of 
the  Crown,  as  regarding  the  due  sustentation  and  support  of  its  officers.  The  cases 
of  officers,  according  to  Lord  Coke,  are  in  truth  cases  touching  the  profit  of  the  king ; 
and  it  really  seems  impossible  to  distinguish  those  cases  from  the  present.]  In  Bac. 
Abr.,  Prerogative,  (E.  7),  where  the  cases  are  collected,  it  is  said — "Where  the  king's 
revenue  is  conceiiied  in  the  event  of  a  cause,  it  shall  be  removed  from  any  other 
Court  where  the  action  is  brought,  into  the  Oliicc  of  Pleas  of  the  Exchequer;"  and  the 
case  of  Lamb  v.  Gunman  is  then  set  forth,  in  the  terms  already  referred  to.  And  it 
will  be  found  that  all  the  cases  theie  stated  were  actions  referring  directly  to  the 
ordinary  revenue  of  the  Crown,  in  the  shape  of  monies,  duties,  or  customs  ;  but  there 
is  nothing  to  shew  that  the  prerogative  applies  to  cases  in  which  the  title  of  the 
Crown  to  land  comes  in  question  upon  a  mere  collateral  issue  between  subject  and 
subject. 

But  secondly,  there  should  at  all  events  have  been  a  rule  to  shew  ciiuse.  The 
Attorney-Gcntralw  Kingston  (6  M.  &  W.  163)  is  a  precedent  for  such  a  course.  It  will 
be  said  that  here  the  plaintiff  has  had  notice  of  the  application  ;  but  it  is  not  such  a 
notice  as  would  enable  him  to  come  properly  prepared  to  resist  it ;  it  ought  at  least 
to  have  been  a  four  days'  notice,  according  to  the  practice.  The  object  of  the  notice 
is,  that  the  part}'  may  be  heard  upon  it,  which  ought  to  be  upon  a  reasonable  notice. 
[Pollock,  C.  B.     You  are  no  doubt  entitled  to  be  heard  ;  the  only  (jucstion  is,  whether 
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the  notice  is  to  be  ca  two  clays'  or  a  four  days'  notice.  Upon  looking  into  my  Brother 
Manning's  book  (Mann.  Exch.  Pr.  190),  I  find  that  four  days'  notice  was  usually 
given  ;  but  the  authority  there  referred  to  is  an  Anonymous  ca^c  in  Anstruther,  where 
all  [104]  that  is  said  is  "  upon  notice,"  not  mentioning  any  time.  The  Queen's 
Remembrancer,  however,  certifies  to  us  that  the  practice  is  two  days'  notice — one 
clear  day  ;  and  that  notice  you  have  had.] 

If,  then,  the  Court  determines  to  interpose  to  remove  the  action  in  this  case,  the 
question  will  be  on  what  terms.  According  to  the  case  in  Anstruther,  the  rule  should 
call  on  the  defendant  to  appear  to  accept  a  declaration,  and  to  put  the  plaintiff  in  the 
same  state  of  forwardness  in  this  as  he  was  in  the  other  Court.  The  plaintiff  will  be 
obliged  to  give  up  his  proceeding  in  the  Common  Pleas,  and  must  sue  out  a  fresh 
writ  of  summons  in  this  Court,  in  order  to  commence  the  action  in  conformity  with 
the  requirements  of  the  stat.  1  &  2  Vict.  c.  110;  and  then  he  must  deliver  his 
declaration,  and  have  the  pleas  delivei'ed  to  him,  and  the  replication  and  new  assign- 
ments must  be  delivered  to  the  defendant  The  rule,  theiefore,  ought  to  be  in  more 
special  terms  than  before  the  statute  of  Victoria,  when  the  practice  was  more  loose. 
[The  Attorney-General  suggested,  that  no  terms  ought  to  be  engrafted  on  the  rule ; 
Ijut  that,  if  the  Court  would  state  the  practice,  it  would  be  pursued.  Pollock,  C.  B. 
The  plaintift'  ought  ceitainly  to  be  placed  in  the  same  state  of  forwaidness.  There 
must  be  a  writ,  otherwise  no  writ  of  error  will  lie.  Parke,  B.  The  plaintiff  must 
commence  de  novo,  and  by  the  statute  he  can  only  commence  by  writ,  to  which  the 
defendant  must  appeal',  and  the  same  pleadings  are  to  be  considered  as  the  pleadings 
consequent  upon  that  writ.] 

The  Attorney-General,  the  Solicitor-General,  Jervis,  and  W.  F.  Pollock,  appeared 
for  the  Crown,  but  were  not  called  upon  to  argue. 

Pollock,  C.  B.  There  is  no  doubt  whatever  in  the  mind  of  the  Court,  that  in 
this  case  the  rule  must  be  made  absolute  as  prayed.  There  has  been  some  mis- 
apprehension, during  the  discussion,  as  to  the  nature  of  this  proceeding.  [105] 
It  is  an  application  on  the  part  of  the  Crown,  to  remove  into  this  Court  an  action 
commenced  in  the  Common  Pleas.  Now  it  appears  to  have  been  the  practice  of  the 
Court,  (a  practice  from  which  we  shall  not  depart,  either  now  or  on  any  other 
occasion),  that  such  an  application  should  be  made  on  notice  to  the  other  party ;  but 
the  proceeding  in  this  Court  is  not  by  a  rule  to  shew  cause ;  it  is  an  application  for  a 
rule  absolute  in  the  first  instance,  only  giving  notice  to  the  other  side,  in  order  that 
they  may  come  in  and  be  heard.  Accordingly',  the  Court  have  heard,  at  considerable 
length  (I  do  not  say  at  a  greater  length  than  the  importance  of  the  case  required), 
every  thing  that  could  be  urged  to  induce  the  Court  to  refuse  this  rule.  It  is  said, 
that  this  is  an  application  which  the  Court  ought  not  to  entertain  at  all :  and 
Mr.  Willes  also  contended,  for  some  time,  that  the  defendant  was  entitled  to  be  heard. 
Now,  if  bv  that  it  was  meant  that  there  ought  to  be  a  rule  to  shew  cause,  and  that  he 
should  be  heard,  in  the  ordinary  way,  by  affidavits,  and  by  shewing  cause,  I  think 
Mr.  "Willes  was  not  well  founded  in  that  proposition  :  but  if  his  meaning  was,  that  the 
party  ought  to  be  heard,  inasmuch  as  notice  had  been  given  with  the  view  to  his 
being  heard,  then  I  think  he  was  perfectly  right ;  and  this  being  an  application  in  a 
case  in  which  the  Crown  does  not  appear  to  be  interested  as  a  party  to  the  record,  but 
where  the  Crown  interposes  to  take  up  the  case  of  the  defendant,  the  defendant  is 
really  brought  here  on  the  part  of  the  Crown,  and  is  in  Court  for  the  purpose  of 
obeying  the  directions  of  the  Court.  With  respect  to  the  substance  and  the  merits  of 
the  case,  I  cannot  distinguish  this  case  in  any  way  from  those  which  have  been 
referred  to  during  the  argument.  If  an  act  has  been  done  by  any  person  on  behalf 
of  the  Crown,  and  that  is  made  the  subject  of  an  action  of  trespass,  it  is  a  matter  of 
course  that  the  action  should  be  moved  into  this  Court,  at  the  instance  of  the  Crown, 
by  rule  absolute  in  the  first  instance.  Then  the  parties  may  be  heard,  no  doubt,  in 
the  [106]  same  way  that  a  party  may  be  heard  to  shew  cause  against  a  rule  for  an 
attachment,  when  the  contempt  is  perfectly  clear ;  but  I  apprehend,  that,  where  an 
action  of  trespass  is  brought  against  a  Queen's  officer,  and  it  is  proposed,  on  the  part 
of  the  law-officers  of  the  Crown,  to  remove  it  into  this  Court,  their  right  to  do  so  is 
now  so  well  established,  that  I  should  little  expect  such  an  application  to  be  resisted. 
It  is,  in  truth,  a  proceeding  as  little  disputable  as  any  ordinary  motion  which  is 
founded  on  the  well-known,  established,  and  daily  occurring  practice  of  the  Court.  It  is 
said,  however,  that  this  is  an  action  between  subject  and  subject,  respecting  a  matter 
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which  relates  to  hiiKl,  and  not  to  a  mere  question  of  revenue ;  but  I  think  that  is  at 
once  answered  b\'  the  practice.  The  action  of  ejectment  is  |)riiua  facie  an  action  merely 
between  subject  and  subject,  and  relates  to  land,  3'et  the  prerogative  of  the  Crown  applies 
to  that ;  and  if  the  interest  of  the  Crown  is  concerned,  an  action  of  ejectment  may  be 
removed  into  this  Court.  It  may  be  said,  however,  that  that  does  not  amount  to  an 
authority,  because  the  action  does  not  go  on  ;  the  reason  of  that  is,  that,  in  this  Court, 
an  action  of  ejectment  will  not  lie  against  the  Crown.  The  party  must  proceed  by  a 
petition  of  right.  In  an  action  of  ejectment,  we  remove  it,  although  we  thereby 
actually  e.xtinguish  the  action  ;  and  therefore  that  is  i-ather  an  a  fortiori  argument  for 
removing  this  cause,  which  is  sought  to  be  removed  for  the  express  purpose  of  going 
on  with  it.  But  I  refer  to  that  only,  as  an  authority  for  saying  that  the  prerogative 
of  the  Crown  applies  not  only  to  matters  of  revenue,  ordinai'ily  so  called,  but  also  to  a 
case  where  land  is  the  matter  in  dispute.  Then  it  is  said  that  this  action  does  not 
relate  to  the  profits  of  the  Crown, — that  it  does  not  touch  the  profits  of  the  Crown. 
Mr.  AVilles  took  a  verj^  subtle  distinction,  founded  upon  the  pleadings,  viz.,  that  the 
title  of  the  Crown  is  admittc<l  to  the  forest,  but  the  dispute  is  whether  this  is  part 
of  the  forest  or  not.  If  the  contention  be  whether  the  forest  actually  includes  within 
its  bounds  [107]  a  certain  tract  of  country,  it  matters  not  whether  it  is  one  acre  or 
five  hundred — surely  no  one  can  say  that  the  profit  of  the  Crown  is  not  touched, 
when  we  have  an  inquiry  arising  out  of  the  pleadings,  admitting  the  title  of  the  Ci'own 
to  the  forest,  but  denying  that  the  right  of  the  Crown  exists  over  the  locus  in  quo, 
because  it  is  not  part  of  the  forest  where  the  right  does  exist ;  and,  as  has  been 
suggested  by  my  Brother  Parke,  if  this  is  a  question  of  boundary,  the  Crown  is 
materially  interested,  although  this  is  a  suit  between  party  and  party ;  for  this  might 
become  evidence  hereafter  against  the  Crown,  as  to  what  are  the  bounds  of  the  forest 
in  question,  this  being  a  right  of  a  public  nature.  The  general  practice  of  the  Court, 
then,  being  well  established  in  cases  of  revenue,  where  the  interest  of  the  Ci'own  is 
concerned,  and  being  also  well  established  in  cases  of  land,  by  the  course  pursued  in 
the  case  of  an  action  of  ejectment,  what  is  there  to  prevent  the  application  of  the  same 
rule  to  the  present  case?  Does  this  case  touch  the  profit  of  the  Crown  ?  It  seems  to 
mo  that  it  does.  Does  the  title  of  the  Crown  come  in  question  ?  Why,  it  comes 
immediately  in  (luestion,  as  in  the  case  referred  to  by  my  i>rother  Parke^and  which 
appears  to  me  to  be  directly  in  point.  Then  it  is  said  we  ought  to  impose  certain 
terms.  I  think  the  Attorney-General  is  properly  cautious  in  not  permitting  it  (as  far 
as  he  is  able  to  prevent  it)  to  be  supposed  that  this  rule  is  made  absolute  with  any 
new  terms.  The  rule  is,  however,  to  be  made  absolute  with  this  understanding,  that 
the  plaintifT  is  to  be  placed,  with  reference  to  the  proceedings  in  this  Court,  in  a 
situation  exactly  the  same  in  point  of  advancement  as  he  was  in  the  Common  Pleas. 
The  mode  in  which  that  is  to  be  done,  I  own  I  should  have  thought  would  lalher  be 
a  mattei'  to  be  settled  by  the  parties,  or  by  the  oHieer  of  the  Court ;  but  I  think  that, 
without  any  express  direction  of  the  Couit,  it  carries  with  it  a  writ,  if  a  writ  be 
necessary  ;  it  carries  every  thing  that  is  necessary  to  put  the  plaintifi'  in  a  position  as 
favourable,  and  as  far  [108]  advanced,  and  as  safe  as  he  was  in  the  other  Court. 
I  believe  I  have  now  adverted  to  all  the  points  that  have  been  made  ;  and  it  appears 
to  me  to  be  perfectly  clear,  that  the  Crown  is  entitled,  Iti  the  ordinary  way,  to  take 
from  the  jurisdiction  of  the  Common  Pleas  the  action  that  has  been  commenced  there, 
and  place  it  in  this  Court,  in  the  same  state  of  advancement  as  it  was  in  the  other 
Court.  For  these  reasons,  I  am  of  opinion  that  the  rule  must  be  granted  in  the 
maimer  piayed  by  the  Attorney -General. 

Parkk,  B.  I  entirely  agree  with  my  Lord  Chief  Baron  ;  and  he  has  gone  so  fully 
into  the  case,  that  I  think  it  quite  unnecessary  to  add  anything  to  what  has  fallen 
from  him. 

Aldeii.sijn,  B.  I  am  (piito  of  the  same  opinion.  This  is  a  matter  that  clearly 
touches  the  profit  of  the  Crown  ;  and  really  the  whole  arises  out  of  this,  that  in 
ancient  times  it  was,  for  the  convenience  of  all  parties,  agreed  that  the  Court  of 
(Queen's  Bench  should  have  certain  peculiar  jurisdictions,  the  Common  Ple.is  certain 
other  jjcculiar  jurisdictions,  and  the  Court  of  Exchequer  certain  others.  Among  the 
last,  belonging  to  the  Court  of  Exchequer,  was  assigned  the  jurisdiction  in  all  those 
cases  which  touched  the  profit  of  the  king  ;  and  in  order  to  bring  them  here,  this 
process  must  be  adopted.  It  is  not  in  truth  any  claim  of  prerogative  adverse  to 
the  subject,  because  it  belongs  to  the  Crown.     You  cannot  indict  a  person  in  the 
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Exchequer  or  in  tbe  Common  Pleas,  nor  can  you  bring  a  quare  impedit  in  the  Court 
of  Queen's  Bench,  or  in  the  Exchequer,  unless  the  king  himself  be  personally 
concerned  :  but  the  subject  is  as  well  oflf  in  the  one  Court  as  in  the  other. 

Platt,  B.  It  appears  to  rae  to  be  clear  from  the  pleadings  in  this  case,  that  the 
motion  of  the  Attorney-General  ought  to  be  successful.  We  find  upon  the  pleadings, 
on  the  [109]  fourth  plea,  a  direct  assertion  on  the  part  of  the  defendant  of  the  right  of 
the  Crown,  and  a  justification  by  him,  under  that  right,  of  the  acts  which  he  is  called 
upon  to  answer.  To  that  it  is  replied,  that  the  Queen  has  not  the  soil  or  freehold  ; 
does  that  raise  no  question  of  right  in  the  Crown?  Surely  it  raises  a  question  of 
right,  in  the  first  place,  whether  the  locus  in  quo  is  a  parcel  of  the  forest,  and  secondly, 
whether  the  Queen  has  the  fee  of  that  parcel  of  the  forest.  It  seems  to  me  that  it 
plainly  raises  a  question  of  the  right  of  the  Crown  ;  and  it  is  idle  to  talk  of  that  not 
coming  within  the  word  "  profit "  ;  for  what  is  the  use  of  lands,  except  by  reason  of 
the  profit  which  is  derived  from  them  1  If  the  land  be  taken  away,  indirectly  the 
profits  of  the  Crown  are  taken  away.  It  is  a  matter  relating  to  the  revenue  of  the 
Crown,  for  the  profit  of  the  Crown  is  undoubtedly  in  question.  It  has  been  said, 
that  in  cases  of  ejectment  the  Crown  has  not  been  allowed  to  carry  on  the  proceedings 
in  this  Court.  Is  there  not  a  very  plain  answer  to  that,  viz.  that  it  is  the  prerogative 
of  the  Crown  not  to  be  sued  by  writ  1  and  it  would  be  one  of  the  most  absurd  pro- 
ceedings in  the  world  for  the  Crown  to  command  itself.  It  is  the  prerogative  of  the 
Crown  not  to  be  sued  by  writ,  and  therefore  another  proceeding  is  adopted,  called  a 
petition  of  right,  upon  which,  if  it  is  successful,  the  direction  of  the  Crown  is  "  that 
right  shall  be  done."  HammmuVs  case  appears  to  me  directly  in  point.  There  an 
outlawry  had  taken  place,  and  an  inquisition  issued  ;  the  party  under  that  inquisition 
held  the  land,  and  the  party  disseised  brought  ejectment,  and  also  traversed  the 
inquisition,  which  he  had  the  right  to  do,  and  then,  upon  application  to  this  Court, 
that  proceeding  was  allowed  to  go  on,  and  the  ejectment,  which  was  inter  partes, 
between  the  disseisee  and  disseisor,  was  directed  to  be  removed  into  this  Court ; 
shewing  that  the  cases  alluded  to  in  the  note  in  Anstruther  are  not  applicable  only  to 
the  case  where  the  tenant  of  the  Queen  is  the  party  in  possession.  If  the  Queen 
herself  is  in  possession,  no  subject  can  main-[110]-tain  ejectment  against  her ;  the 
only  moder  of  proceeding  is  by  petition  of  right.  If  the  subject  is  in  possession, 
claiming  a  right  under  the  Crown,  then  the  ejectment  may  be  maintained  ;  but,  at 
the  suggestion  of  the  Attorney-General  the  proceeding  would  be  brought  into  this 
Court. 

Rule  absolute. 

Fetch  v.  Tutin.  Jan.  27,  28,  1846. — The  tenant  for  years  of  a  farm,  being  indebted 
to  his  landlord,  assigned  to  him,  by  deed,  all  his  household  goods,  live  stock, 
hay,  and  corn,  as  well  in  stock  as  then  growing  upon  the  farm,  utensils  and 
implements  of  husbandry,  and  also  all  his  tenant-right  and  interest  yet  to  come 
and  unexpired  in  and  to  the  farm  and  premises  :  to  hold  the  said  goods,  cattle, 
chattels,  tenant-right,  eff'ects,  and  things  to  the  landlord,  in  trust  to  sell,  and 
thereout  to  pay  the  debt,  and  to  paj'  over  the  surplus  to  the  tenant :  and  the 
tenant  thereby  granted  to  the  landlord  license  and  authority  at  any  time  to 
enter  upon  the  farm,  and  take,  carrj'  away,  and  sell  the  goods,  &c.  thereby 
assigned  : — Held,  that  under  this  assignment  the  tenant's  interest  in  crops  grown 
in  future  years  of  the  term  passed  to  the  landlord. 

[S.  C.  15  L.  J.  Ex.  280.] 

This  was  an  action  on  the  case,  for  rescuing  out  of  the  custody  of  the  law  certain 
growing  crops,  belonging  to  one  Samuel  Pape,  which  had  been  taken  in  execution 
under  a  fi.  fa.  issued  upon  a  judgment  recovered  by  the  plaintiff"  against  Pape.  The 
defendant  pleaded,  that  the  said  growing  crops,  in  the  declaration  alleged  to  have 
been  seised,  were  not  the  growing  crops  of  the  said  Samuel  Pape  :  on  which  issue 
was  joined. 

At  the  trial,  before  Rolfe,  B.,  at  the  last  assizes  at  York,  the  following  facts 
appeared  in  evidence  : — 

In  the  month  of  July,  1843,  a  bill  of  sale  was  executed  by  the  said  Samuel  Pape 
to  the  defendant,  (who  was  his  landlord  of  the  farm  therein  mentioned),  in  the  follow- 
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ing  terms: — "This  indenture,  made  the  8th  day  of  July,  a.d.  1843,  between  Samuel 
Pape,  of  Ellerbeck,  in  the  county  of  York,  farmer,  of  the  one  part,  and  John  Tutin, 
of  Northallerton,  in  the  said  county,  mercer,  of  the  other  part ;  Whereas  the  said 
Samuel  Pape  is  indebted  to  the  said  John  Tutin  in  the  sum  of  £610,  secured  to  be 
paid  to  the  [111]  said  John  Tutin  or  his  order,  on  demand,  with  interest  for  the  same 
after  the  rate  of  51.  for  £100  for  a  year,  by  the  promissory'  note  of  the  said  Samuel 
Pape,  bearing  even  date  with  these  presents  :  And  whereas  the  said  S.  Pape,  lieing 
desirous  to  discharge  the  said  sum  of  £640,  so  due  and  owing  to  the  said  John  Tutin 
as  aforesaid,  hath  proposed  and  agreed  to  make  such  an  assignment  to  the  said  John 
Tutin  as  is  hereinafter  mentioned :  Now  this  indenture  witnesseth,  that,  for  the  con- 
siderations aforesaid,  and  also  for  and  in  consideration  of  the  sum  of  10s.  of  lawful 
British  money  by  the  said  John  Tutin  to  the  said  Samuel  Pape  in  hand  well  and  truly 
paid  at  or  before  the  sealing  and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  he  the  said  Samuel  Pape  hath  granted,  bargained,  sold, 
delivered,  assigned,  set  over,  and  confirmed,  and  by  these  presents  doth  grant, 
bargain,  sell,  deliver,  assign,  set  over,  and  confirm  unto  the  said  John  Tutin,  his 
executors,  administrators,  and  assignees,  all  the  household  goods  and  furniture,  beds, 
bedding,  plate,  linen,  china,  household  utensils  and  implements  of  household,  and  all 
the  horses,  cows,  heifers,  sheep,  pigs,  and  other  cattle,  and  all  the  hay,  corn,  and  grain, 
as  well  in  stock  and  in  the  barn  and  granary  as  now  standing,  growing,  and  being 
upon  the  farm  and  premises  of  him  the  said  Samuel  Pape,  situate  in  the  township  of 
Ellerbeck  aforesaid,  or  elsewhere  in  the  said  count}'  of  York,  and  all  the  carts, 
wagons,  gears,  and  husbandry  and  dairy  utensils,  goods  and  chattels  of  him  the  said 
S.  Pape,  in  and  about  his  dwelling-house  and  farm,  situate  and  being  at  Ellerbeck 
aforesaid  ;  and  also  all  the  tenant-right  and  interest  yet  to  come  and  unexpired  of 
him  the  said  S.  Pape,  of,  in,  and  to  the  said  farm  and  premises  :  to  have  and  to  hold 
the  said  goods,  cattle,  chattels,  tenant-right,  eflects  and  things  hereinbefore  men- 
tioned, and  intended  to  be  hereby  assigned  unto  the  said  John  Tutin,  his  executors, 
administrators,  or  as.signs,  to  the  intent  that  he  [112]  and  they  do  and  shall,  as  soon 
as  conveniently  may  be,  absolutely  sell  or  dispose  of  the  same,  and  every  part  thereof, 
either  by  public  auction  or  private  contract,  and  in  such  manner  as  he  or  they  shall 
think  expedient,  and  do  and  shall,  by  and  out  of  the  money  arising  by  such  sale,  pay 
and  satisfy  the  sum  of  71.  14s.,  the  expenses  of  preparing  these  presents,  and  all  the 
costs,  damages,  and  expenses  which  he  or  they  shall  expend,  or  be  subject  or  liable 
to,  on  account  or  in  respect  of  the  said  sale,  or  otherwise  relating  to  or  concerning  the 
execution  of  the  trust  in  him  and  them  reposed,  and  after  paying,  satisfying,  and 
discharging  such  costs,  damages,  and  expenses  as  aforesaid,  do  and  shall  in  the  first 
place  retain  and  satisfy  him  the  said  John  Tutin,  his  executors,  administrators,  and 
a.ssigns  the  said  sum  of  £640  so  due  and  owing  to  him  the  said  John  Tutin  from  the 
said  S.  Pape  as  aforesaid,  with  the  interest  attending  the  same,  and  do  and  shall  pny 
the  ultimate  residue  or  surplus  of  the  said  trust-monies  (if  any)  unto  the  said  S.  Pape, 
his  executors,  administrators,  and  assigns.  And  the  said  S.  Pape  doth  give  a^d  g?-ant 
unto  the  said  John  Tutin,  his  executors  and  admiin'strators,  agents,  servants,  and 
assigns,  full  power,  license,  and  authority,  now  or  at  any  time  hereafter,  to  enter  into 
and  upon  the  .said  dwelling-house,  farm,  and  premises  now  in  the  occupation  of  him 
the  said  S.  Pape,  and  to  take,  seize,  sell,  and  carry  away  the  said  goods,  cattle, 
chattel.s,  effects,  and  things,  hereby  assigned,  and  for  that  purpose  to  break  open  any 
lock  or  bolt  belonging  to  him  the  said  S.  Pape  to  come  at  the  same,  and  to  remove 
and  carry  away  the  said  goods,  chattels,  effects,  and  things,  or  to  continue  the  same 
there,  until  the  same  shall  have  been  sold,  at  his  or  their  will  and  pleasure.  And  the 
said  S.  Pape  hath  put  the  said  John  Tutin  in  possession  of  the  same  goods,  cattle, 
chattels,  effects,  and  things,  by  delivering  unto  him  a  key  in  the  name  and  seisin  of 
the  whole  at  the  time  of  the  sealing  and  delivery  of  these  presents.     In  witness,  &c. 

[113]  The  principal  question  in  the  cause  arose  on  the  construction  of  this  deed, 
viz.,  whether  growing  crops,  not  sown  at  the  time  of  its  execution,  passed  undt^r  it  to 
the  defendant.  The  learned  Judge  thought  at  the  trial  that  they  did  not,  and  under 
his  direction  the  plaintifV  recovered  a  verdict  for  £100,  the  value  of  the  growing  crops 
seized  ;  reserving  leave  to  the  defendant  to  move  to  enter  the  verdict  for  him,  or  to 
reduce  the  damages  to  a  nonnnal  sum. 

In  last  Michaelmas  Term,  Martin  obtained  a  rule  nisi  accordingly  ;  against  which 
Watson  and  Hugh  Hill  now  shewed  cause.     Upon  a  reasonable  construction  of  tho 
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whole  of  this  deed,  the  intention  of  the  jDarties  appears  to  have  been  to  pass  a  limited 
interest  onl_v ;  and  if  so,  the  general  words  relied  upon  on  the  other  side  will  not  be 
construed  so  as  to  enlarge  that  limited  interest.  In  Ringer  v.  Cann  (3  M.  &  W.  347), 
Lord  Abinger  so  states  the  rule  : — "  I  think  the  distinction  in  all  these  cases  is,  whether 
the  object  of  the  parties  was  to  pass  a  limited  interest  or  not ;  if  it  was,  then  the  rule 
is,  that  we  are  not  to  construe  general  words  so  as  to  enlarge  that  limited  interest." 
If  it  had  been  the  intention  to  pass  the  term,  or  future  crops  upon  the  land,  surely 
more  specific  and  stringent  words  would  have  been  employed  than  the  words  "tenant- 
right  and  interest  yet  to  come  and  unexpired."  Look  at  the  situation  of  these 
parties — tenant  and  landlord  ;  the  landloid  cannot  be  supposed  to  have  been  taking 
an  assignment  of  the  whole  term,  and  so  destroj'ing  his  right  to  distrain.  And,  if 
it  were  so,  why  is  it  that  the  landlord  never  took  any  possession  of  the  land  1 
[Pollock,  C.  B.  You  saj'  that  the  tenant  assigned  thereby  everything  that  could  be 
assigned,  except  the  lease  ?]  Yes ;  whatever  was  the  subject-matter  of  valuation  at 
that  time,  as  between  an  incoming  and  outgoing  tenant,  e.g.  the  right  to  cut  furze  or 
underwood.  The  [114]  object  was  merely  to  assign  existing  things,  and  thereby  to 
pay  off  the  debt.  Accordingly,  the  trust  for  sale,  and  the  license  to  enter  for  that 
purpose,  are  immediate  :  and  such  a  license  is  altogether  inconsistent  with  the  supposi- 
tion of  the  land  itself  having  passed.  The  reasonable  construction,  therefore,  of  these 
words  is,  that  they  were  meant  to  include  all  that  was  capable  of  being  realised  which 
was  upon  the  land,  ejusdem  generis  with  growing  crops. 

Then,  if  the  interest  in  the  land  does  not  pass,  these  words  certainly  would  not 
pass  a  future  crop  ;  for,  first,  no  words  are  sufficient  to  pass  a  subsequently  acquired 
chattel :  Lnnn  v.  Thotnton  (1  C.  B.  379).  It  was  expressly  decided  in  that  case,  that 
a  deed  of  bargain  and  sale  could  not  pass  the  property  in  goods  which  did  not  belong 
to  the  grantor  at  the  time  of  sale ;  at  all  events,  unless  there  were  some  new  act  done 
by  the  grantor  after  he  acquired  the  pi'operty,  indicating  his  intention  that  it  should 
pass.  But,  secondly,  if  future  crops  can  pass  by  such  a  deed,  these  words  are  not 
sufficient  to  pass  them.  If  the  pai'ties  intended  to  pass  the  crops  to  be  grown  in 
future  years,  would  they  have  specifically  mentioned  the  crops  then  growing  upon  the 
farm  '?  The  rule  of  construction  applies,  that  expressio  unius  est  exclusio  alterius, — 
jhe  particular  enumeration  of  certain  things  excludes  the  application  of  mere  general 
words  to  other  things  of  the  same  nature:  Uarc.  v.  Horton  (5  B.  &  Adol.  715),  Doe  d. 
Meijrick  v.  Meyrkk  (2  C.  &  J.  223),  North  v.  Bisho})  of  Ely  (cited  1  Bulstr.  100), 
EaioUns  v.  Jennings  {\'i  Ves.  38),  Moselei/  v.  Moiieiix  {\0  M.  &  W.  533) :  per  Alderson,  B., 
in  Doe  d.  Sjnhbury  v.  Burdett  (9  Ad.  &'E.  953  ;  1  P.  &  D.  682).  The  parties  having, 
in  the  previous  part  of  the  instrument,  minutely  specified  all  the  different  classes  of 
household  goods,  farming  implements,  cattle,  crops  then  housed  and  growing,  could 
never  have  meant,  by  the  vague  and  general  words,  "all  the  tenant-right  and  interest 
yet  to  [115]  come  and  unexpired,"  to  convey  crops  to  be  sown  and  grown  in  future 
years.  These  words  ought  therefore  to  be  understood  as  meaning  merely  the  right 
which  the  tenant  then  had  in  the  matters  before  mentioned. 

Dundas  and  Addison  (with  whom  was  Martin),  in  support  of  the  rule.  The 
question  is,  what  was  the  intention  of  the  parties  to  this  bill  of  sale,  as  it  is  to  be 
collected  from  the  terms  of  the  deed  itself.  Clearly  it  was  to  assure  to  the  landlord 
everything  which  the  tenant  had  as  tenant,  both  that  which  was  then  visiljle  upon  the 
land,  and  that  which  could  be  upon  it  afterwards  during  the  term — everything  in 
esse,  everything  in  posse.  The  visible  property  is,  as  was  natural,  enumerated  first, 
and  the  potential  property  afterwaids.  Otherwise,  what  sense  is  to  be  given  to  the 
words  "yet  to  come  and  unexpired?"  These  words  must  have  some  meaning,  and 
must  have  reference  to  something  in  futuro.  It  is  said,  however,  that  subsequently 
acquired  chattels  could  not  pass  under  the  deed;  but  that  is  not  so:  the  authorities 
shew,  that,  where  there  is  a  foundation  for  an  interest  in  futuro,  that  interest  may 
pass  by  such  a  deed.  The  case  of  Grantham  v.  Hawleij  (Hob.  132)  is  decisive  on  this 
point.  It  was  there  held,  that  a  party  who  has  the  interest  in  the  laud  "  may  grant 
all  fruits  that  may  arise  upon  it  after,  and  the  property  shall  pass  as  soon  as  the  fruits 
are  extant:  as,  (21  Hen.  6,  A.)  a  parson  may  grant  all  the  tithe  wool  he  shall  h.ave  in 
such  a  year,  yet  perhaps  he  shall  have  none."  The  principle  of  that  decision  is 
precisely  applicable  here.  This  party  had  the  potential  interest  which  the  tenant  of 
land  has  in  a  way-going  crop,  which  becomes  an  interest  in  actual  possession  when  the 
crop  is  grown.    The  cases  cited  on  the  other  side  are  distinguishable.     Lunnv.  Thornton 
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turned  r.ilher  on  the  point  of  subsequent  ratification  than  on  the  grant  of  future 
property  ;  and  that  case  recognises  [116]  and  proceeds  on  the  authority  of  Chanlliam 
V.  Uaivlcy.  Hare  v.  Horion  was  a  case  depending  altogether  on  the  intention  to  be 
inferred  from  the  words  of  the  particular  instrument.  The  same  observation  is 
applicable  to  the  other  cases.  [Pollock,  C.  B.  Your  distinction  seems  to  be  this  :  the 
party  cannot  grant  the  next  year's  wool  of  sheep  he  has  not  got,  but  he  may  grant 
the  next  year's  wool  of  the  sheep  he  has  got.]  Yes ;  it  must  be  a  grant  of  property 
of  which  he  has  either  actual  or  potential  possession,  as  stated  in  Grantham  v.  llauiey. 
It  is  said  that  the  words  of  the  habendum  in  this  case,  "goods,  cattle,  tenant-right, 
effects,  and  things  hereinbefore  mentioned,"  may  all  be  referred  to  the  visible  property 
previously  enumerated;  but  it  is  observable,  that  the  words  "effects  and  things"  are 
not  found  in  the  previous  enumeration.  The  words  of  the  habendum,  in  truth,  are 
meant  to  include  everything  before  mentioned,  whatever,  according  to  the  true  inter- 
pretation of  the  instrument,  that  may  be.  [They  referred  also  to  Shep.  Touch.,  ch.  5, 
p.  76,  and  I\aco<:k  v.  Funis  (2  Brod.  &  B.  362).] 

Pollock,  C.  B.  I  think  the  rule  ought  to  be  absolute.  It  is  only  necessary  to 
examine  this  instrument  throughout,  to  see  that  the  future  crops  must  fall  within  the 
meaning  of  the  words  "  tenant-right  yet  to  come  and  unexpired,"  which  signify  all 
that  the  tenant  would  have  a  right,  as  such,  to  collect  during  the  term,  but  for  the 
terms  of  the  instrument. 

Alder.son,  B.  I  am  of  the  same  opinion.  It  is  impossible  to  give  effect  to  the 
whole  deed  without  holding  that  the  "  tenant-right "  includes  the  way-going  crop. 
As  to  the  question,  whether  it  may  pass  by  such  deed,  the  ease  cited  from  Hobart  is 
quite  decisive. 

RoLFE,  B.,  concurred. 

Kule  absolute  to  enter  a  verdict  for  the  defendant. 

[117J  Alder  and  Another,  Assignees  of  John  Birkhill,  a  Bankrupt  r.  Keighley. 
Jan.  28,  1846. — B  ,  being  indebted  to  the  defendant  in  the  sum  of  £.iOO  for  the 
price  of  goods  sold  to  him,  and  being  pressed  for  part  payment  of  the  debt, 
handed  to  the  defendant  a  bill  of  exchange,  drawn  by  himself,  for  £600,  which 
the  defendant  agreed  to  discount,  on  the  terms  of  letaining  to  his  own  use  the 
sum  of  £100  and  the  discount,  and  paying  over  the  difference  to  B.  :  he,  however, 
retained  the  bill,  and  paid  no  part  of  the  proceeds  over  to  B.  B.  shortly  after- 
wards became  bankrupt: — Held,  that  his  assignees  were  entitled  to  recover  from 
the  defendant  the  full  amount  of  the  bill,  minu.?  the  £100,  and  such  discount  as 
the  jury  should  (ind  to  be  receivable  by  the  defendant. 

[S.  C.  15  L.  J.  Ex.  100.] 

Assumpsit.  The  declaration  stated,  that,  heretofore,  and  before  the  said  John 
Biikliill  became  a  bankrupt,  to  wit,  on  &c.,  in  consideration  that  the  said  John 
Birkliill  would  indorse  antl  deliver  to  the  defcnd.int  a  certain  bill  of  exchange  for  the 
sura  of  £600,  drawn  by  tlie  .said  John  Biikhill,  the  defendant  promised  the  said  Joini 
Birkhill  to  discount  the  said  bill,  he  the  defendant  retaining  to  himself  the  sum  of 
£100.     Breach,  that  the  defendant  did  not  discount  the  bill,  itc.     Plea,  noii  assumpsit. 

At  the  trial,  before  liolfe,  B  ,  at  the  last  York  Assizes,  the  following  facts  were 
deposed  to  by  the  bankrupt,  Birkhill : — Before  his  baidcruptcy,  he  was  indebted  to 
the  defendant  in  the  sum  of  £oOO  for  a  quantity  of  peas  sold  to  him,  and,  being 
pressed  by  the  defendant  for  payment  of  £100,  in  part  discharge  of  the  debt,  produced 
a  bill  drawn  by  him  upon  one  Jackson  for  the  sum  of  £600,  which  the  defendant 
agreed  to  discount,  on  the  terms  of  retaining  to  his  own  use  the  sum  of  £100  and  the 
discount,  and  paying  over  the  difference  to  Birkhill.  The  defendant,  however, 
retiiined  the  l)ill,  and  paid  no  part  of  the  differeni'c  to  Birkhill.  Birkhill  a  short 
time  afterwards  Itccame  bankrupt,  and  the  plaintiffs  were  a])pointed  his  assignees, 
and  l)rought  the  present  action  to  recover  from  the  defendant  the  amount  of  the  bill 
of  exchange,  minus  the  £100  agreed  to  be  retained,  together  with  the  discount.  The 
defendant  gave  some  evidence  to  shew  that  the  bill  had  been  accejjted  for  the 
accommodation  of  Birkhill.  The  learned  Judge,  in  summing  up,  directed  the  jury, 
that  if  Birkhill  was  to  be  believed,  the  assignees,  who  stood  in  the  same  situation  as 
the  ^bankrupt,  if  solvent,  would  have  stood  in,  were  entitled  to  recover  the  £600, 
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minus  the  £100  and  [118]  the  discount.  The  jury  found  a  verdict  for  the  plaintiffs, 
damages  £49-5,  and  the  learned  Judge  reserved  leave  to  the  defendant  to  move  to 
reduce  the  damages  to  Is. 

In  Michaelmas  Term  last,  Baines  obtained  a  rule  nisi  accordingly,  or  for  a  new 
trial,  on  the  ground  of  misdirection  ;  against  which 

Martin  and  Arohbold  now  shewed  cause.  The  ruling  of  the  learned  Judge  was 
perfectly  correct.  The  assignees  of  this  bankrupt  stood  precisely  in  the  same  con- 
dition in  which  the  bankrupt  himself  stood  at  the  moment  of  the  breach  of  contract. 
Now  it  is  clear,  that,  if  he  had  continued  solvent,  he  would  have  been  entitled  to 
recover  the  whole  amount  of  the  bill.  Hill  v.  Smith  (12  M.  &  W.  618)  is  expressly 
in  point  to  that  effect.  [Pollock,  C.  B.  It  is  as  if  a  man  bad  agreed  to  buy  and  pay 
for  a  lottery  ticket  at  a  certain  price,  and  then,  when  it  turned  up  a  blank,  were  to 
say  that  the  seller  was  entitled  only  to  nominal  damages.]  Yes  :  it  does  not  lie  in 
the  mouth  of  the  defendant  to  say  that  he  will  not  pay  according  to  his  contract, 
merely  because  a  bankruptcy  has  intervened.  His  liability  cannot  be  affected  by 
subsequent  circumstances,  which  might  or  might  not  have  happened  if  the  contract 
had  been  performed.  [Alderson,  B.  If  the  defendant  had  agreed  to  buy  a  horse, 
and  give  £500  for  it,  though  the  seller  became  bankrupt,  must  he  not  pay  it?  It  is 
the  same  here,  where  he  buys  a  bill  of  exchange.]  Key  v.  Flint  (S  Taunt.  21)  and 
Buchanan  v.  Findlay  (9  B.  &  C.  738)  are  also  authorities  against  this  application. 

Baines  and  J.  Henderson,  contr;\  It  is  not  meant  to  be  argued  that  the  jury 
might  not  in  this  case  give  the  whole  sum  of  £.500  by  way  of  damages,  but  that  the 
learned  Judge  was  wrong  in  telling  them,  that,  in  point  of  law,  that  sum  was  the 
measure  of  the  damages.  It  was  a  question  for  them  to  [119]  -say,  if  they  believed 
the  evidence  of  the  bankrupt,  what  amount  of  damages  they  would  give.  The  case 
of  //'///  v.  Smith  is  quite  distinguishable.  There  a  sum  was  paid  over  to  the  defendants 
in  ca.sh,  to  be  applied  in  a  particular  way,  and  was  misapplied  by  them.  This  is  the 
case  of  a  chattel,  whose  true  value  the  jury  are  to  estimate  upon  all  the  facts.  The 
transaction  is  not  to  be  viewed  as  a  sale,  but  rather  as  a  tortious  obtaining  of  a  bill 
of  exchange,  which  is  the  subject  of  trover.  In  such  a  case,  its  real  value  must  con- 
stitute the  true  measure  of  damages.  The  contract  found  by  the  jury  does  not  import 
a  liability  to  liquidated  damages.  It  is  not  a  contract  to  pay  a  definite  sum  of  money, 
but  merely  to  discount  a  bill  of  exchange,  i.e.  to  pay  over  the  amount  of  the  bill, 
subject  to  some  uncertain  deduction  for  discount.  The  Court  cannot  presume,  as 
matter  of  law,  what  that  would  amount  to ;  the  law  now  imposes  no  limitation  upon 
it.  [Eolfe,  B.  All  that  I  told  the  jury  was,  that  the  plaintiffs  were  entitled  to 
recover  the  whole  sum  which  the  defendant  undertook  to  pay  over  to  Birkhill ;  i.e. 
the  amount  of  the  bill,  less  the  £100  and  the  discount ;  which  they  found  to  be  £495.] 

Pollock,  C.  B.  I  think  this  rule  ought  to  be  discharged.  With  respect  to  the 
alleged  misdirection,  it  was  no  more  than  this,  that  the  learned  Judge  directed  the 
jury,  that,  if  they  believed  the  witness,  and  found  the  contract  to  be  as  alleged  in  the 
declaration,  the  plaintiff  was  entitled  to  recover  the  amount  of  the  bill,  less  the  £100 
and  the  discount,  leaving  it  to  them  to  settle  the  question  as  to  the  amount  of  discount. 
The  jury  acted  upon  the  principle  of  £5  per  cent,  being  the  proper  amount,  and  found 
a  verdict  for  £495.  If  this  had  been  an  action  of  trover  for  the  bill,  no  doubt  it 
would  have  been  altogether  a  question  for  the  jury  as  to  the  amount  of  damages. 
So,  also,  if  it  had  been  an  accommodation  bill,  or  the  bankrupt's  own  bill.  But  this 
is  not  a  ease  of  trover,  but  of  breach  of  contract.  The  defendant,  according  to  the 
finding  of  the  jury,  promised  to  deliver  to  [120]  the  bankrupt  the  amount  of  the  bill, 
minus  £100  and  the  discount.  The  bankrupt  would  have  to  receive  that  sum,  and 
his  assignees  are  entitled  to  recover  the  same  amount  which  he  would  have  been 
entitled  to  receive,  if  he  had  continued  solvent,  by  reason  of  the  breach  of  contract. 
There  is  no  substantial  distinction  between  this  case  and  that  of  Hill  v.  Smith ;  the 
question  is,  what  was  the  contract,  and  was  it  broken  by  the  defendant?  No  doubt, 
all  questions  of  damages  are,  strictly  speaking,  for  the  jurj' ;  and,  however  clear  and 
plain  may  be  the  rule  of  law  on  which  the  damages  are  to  be  found,  the  act  of  finding 
is  for  them.  But  there  are  certain  established  rules  according  to  which  they  ought 
to  find ;  and  here  there  is  a  clear  rule — that  the  amount  which  would  have  been 
received  if  the  contract  had  been  kept,  is  the  measure  of  damages  if  the  contract  is 
broken.     I  think,  therefore,  there  was  no  misdirection  in  this  case. 

Alderson,  B.     I  am  of  the  same  opinion,  that  there  was  no  misdirection.    .The 
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learned  Judge  told  the  jury,  that  the  amount  of  money  which  the  defendant  had 
agreed  to  pay  to  Birkhill,  was  the  amount  that  was  to  be  paid  by  him  as  damages. 
I  think  that  was  a  perfectly  correct  direction  ;  and  with  that  direction  he  left  the 
case  to  the  jury,  upon  the  credit  they  gave  to  Birkhill,  upon  whose  evidence  the 
discount  to  be  paid  certainly  was  the  ordinary  discount  of  £5  per  cent.  The  jurv  did 
believe  Birkhill,  and,  that  being  so,  the  verdict  is  perfectly  right. 

KoLKE,  B.  I  am  of  the  same  opinion.  Mr.  Henderson  seems  to  suppose  that  the 
jury  decided  nothing  as  to  the  amount  of  damages.  That  is  a  mistake.  They  gave 
no  opinion  upon  the  principle  of  law  laid  down  by  me,  but  I  certainly  never  meant 
to  withdraw  from  them  the  question  as  to  the  amount  of  the  discount:  but,  supposing 
Birkhill  to  be  believed,  all  parties  seemed  to  assume  that  the  discount  was  to  be  the 
ordinarj'  discount  of  £5  per  cent. 

Eule  discharged. 


[121]  Young  v.  Smith.  Jan.  26,  1846.— The  26th  section  of  the  Joint-Stock 
Registration  Act,  7  &  8  Vict.  c.  110,  which  prohibits  the  sale  of  shares,  before 
complete  registration,  in  any  joint-stock  company  formed  after  the  1st  November, 
1844,  does  not  apply  to  railway  companies  requiring  an  act  of  Parliament. 

[S.  C.  15  L.  J.  Ex.  81 ;  10  Jur.  52.] 

Assumpsit  for  work  and  labour,  money  lent,  money  paid,  and  on  an  account  stated. 

Plea,  that,  after  the  passing  of  a  certain  act  of  Parliament  made  and  passed  &c., 
intituled  "  An  Act  for  the  Registration,  Incorporation,  and  Regulation  of  Joint-stock 
Companies"  (7  &  8  Vict.  c.  110),  and  after  the  1st  day  of  November,  A.D.  1844,  to 
wit,  on  ifec,  the  plaintifl"  for  and  on  behalf  of  the  defendant,  bought,  sold,  and  disposed 
of  divers,  to  wit,  5000  shares  in  the  capital  stock  and  funds  of  certain  joint-stock 
companies,  the  formation  of  which  said  joint-stock  companies  respectively  was  com- 
menced after  the  1st  day  of  November,  A.D.  1844,  to  wit,  of  a  certain  joint-stock 
company  called  "The  Churnet  Valley  Railwa}*  Company,"  &c.,  [setting  out  the  titles 
of  several  other  railway  companies].  And  the  defendant  further  saith,  that  the  said 
work  in  the  first  count  mentioned  to  have  been  done  by  the  plaintifl"  for  the  defendant 
was  and  is  work  done  by  the  plaintiff  in,  about,  and  in  respect  of  the  buying,  selling, 
disposing  by  sale,  for  and  on  account  of  the  defendant  as  aforesaid,  of  the  said  shares 
in  the  said  several  joint-stock  companies  respectively.  [The  like  averment  as  to  the 
counts  for  money  lent,  money  paid,  and  on  an  account  stated.]  And  the  defendant 
further  saith,  that,  at  the  time  of  the  buying,  selling,  and  disposing  by  sale  of  the 
said  shares  in  the  said  joint-stock  companies  respectively  as  aforesaid,  the  said  joints 
stock  companies  respectively  had  not,  nor  had  any  of  them,  been  completely  registered, 
nor  had  they  or  any  of  them,  nor  anj'  person  for  them  or  on  their  behalf,  obtained 
a  certificate  of  complete  registration,  according  to  the  provisions  of  the  said  act. 
Verification. 

To  this  j)lca  there  was  a  replication,  which  was  specially  demurred  to  on  several 
grounds ;  but,  both  parties  being  desirous  of  obtaining  the  opinion  of  the  Court  on 
the  question  [122]  raised  by  the  plea,  viz  whether  the  26th  section  of  the  stat.  7  it  8 
Vict.  c.  110,  applied  to  railway  companies,  it  was  agreed  between  them  that  the  points 
of  form  arising  upon  the  replication  should  not  be  discussed. 

The  case  was  argued  by 

Jervis,  in  support  of  the  plea.  The  question  to  be  decided  in  this  case  is 
undoubtedly  one  of  great  importance,  and  one  upon  which  it  is  understood  that  the 
opinions  of  the  profession  are  divided  ;  namely,  whether  the  26th  section  of  the  Joint- 
stock  Registration  Act,  (7  &  8  Vict.  c.  110),  renders  illegal  the  sale  of  shares  in  a 
railway  company  which  was  formed  after  the  1st  chiy  of  November,  1844,  and  where 
the  authority  of  Parliament  is  required  for  the  execution  of  the  railway.  Clearly, 
the  words  of  the  26th  section,  prohibiting  suliscribers  and  shareholders  "  in  any  joint- 
stock  company,"  the  formation  of  which  shall  be  commenced  after  the  1st  of  November, 
1844,  from  disposing  of  their  shares  before  the  company  shall  have  obtaine<l  a  certificate 
of  complete  registration,  are  large  enough,  if  read  by  themselves,  to  include  railway 
companies  ;  but  the  question  certainly  is,  whether,  reading  the  26th  in  conjunction  with 
the  previous  sections  of  the  act,  particularly  the  2nd,  the  proper  conclusion  is,  that 
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railway  companies  are  exempted  out  of  the  operation  of  sect.  26.(«)  The  proviso  at 
the  end  of  the  [123]  2nd  section  says,  that  "except  as  hereinafter  specially  pi'ovided," 
the  act  shall  not  apply  to  any  company  for  exe-[124]-cuting  (inter  alia)  any  railway 
which  cannot  be  carried  into  execution  without  the  authority  of  Parliament.     The 

(a)  Sect.  2  enacts,  "  That  the  act  shall  apply  to  every  joint-stock  company  as  here- 
inafter defined,  established  in  any  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  except  Scotland,  or  established  in  Scotland,  and  having  an  office  or  place  of 
business  in  any  other  part  of  the  United  Kingdom  for  any  commercial  purpose,  or  for 
any  purpose  of  profit,  or  for  the  purpose  of  assurance  or  insurance,  (except  banking  com- 
panies, schools,  and  .scientific  and  literary  institutions,  and  also  friendly  societies,  loan 
societies,  and  benefit  building  societies  respectively,  duly  certified  and  inrolled  under 
the  statutes  in  force  respecting  such  societies,  other  than  such  friendly  societies  as 
grant  assurances  on  lives,  to  the  extent  hereinafter  specified) ;  and  that  the  term 
'  joint-stock  company '  shall  comprehend  every  partnership  whereof  the  capital  is 
divided,  or  agreed  to  be  divided,  into  shares,  and  so  as  to  be  transferable  without  the 
express  consent  of  all  the  copartners,  and  also  every  assurance  company  or  association 
for  the  purpose  of  assurance  or  insurance  on  lives,  or  against  any  contingency  involving 
the  duration  of  human  life,  or  against  the  risk  of  loss  or  damage  by  fire,  or  by  storm 
or  other  casualty,  or  against  the  risk  of  loss  or  damage  to  ships  at  sea  or  on  voyage, 
or  to  their  cargoes,  or  for  granting  or  purchasing  annuities  on  lives,  and  also  every 
institution  inrolled  under  any  of  the  acts  of  Parliament  relating  to  friendly  societies, 
which  institutions  shall  make  assurances  on  lives,  or  against  any  contingency  involving 
the  duration  of  human  life  to  an  extent  upon  one  life,  or  for  any  one  person,  to  an 
amount  exceeding  £200,  whether  such  companies,  societies,  or  institutions  shall  be 
joint-stock  companies  or  mutual  assurance  societies,  or  both  ;  and  also  every  partner- 
ship which  at  its  formation,  or  by  subsequent  admission,  (except  any  admission 
subsequent  on  devolution,  or  other  act  in  law),  shall  consist  of  more  than  twenty-five 
members ;  and  that,  except  where  the  provisions  of  this  act  are  expressly  applied  to 
partnerships  existing  before  the  said  1st  day  of  November,  it  shall  be  held  to  apply 
only  to  partnerships  the  formation  of  which  shall  be  commenced  after  that  date  : 
Pi'ovided  nevertheless,  that,  except  as  hereinafter  specially  provided,  this  act  shall  not 
extend  to  any  company  for  executing  any  bridge,  road,  cut,  canal,  reservoir,  aqueduct, 
waterwork,  navigation,  tunnel,  archway,  railway,  pier,  port,  harbour,  ferry,  or  dock, 
which  cannot  be  carried  into  execution  without  obtaining  the  authority  of  Parliament ; 
Provided  also,  that,  except  as  hereinafter  specially  provided,  this  act  shall  not  extend 
to  any  company  incorporated,  or  w-hich  may  be  hereafter  incorporated,  by  statute  or 
charter,  nor  to  any  company  authorised,  or  which  may  be  hereafter  authorised,  by 
statute  or  letters  patent  to  sue  and  be  sued  in  the  name  of  some  officer  or  person." 

Sect.  25  enacts,  "  That,  on  the  complete  registration  of  any  company  being  certified 
by  the  registrar  of  joint-stock  companies,  such  company,  and  the  then  shareholders 
therein,  and  all  the  succeeding  shareholders,  whilst  shareholders,  shall  be  and  are 
hereby  incorporated,  as  from  the  date  of  such  certificate,  by  the  name  of  the  company 
as  set  forth  in  the  deed  of  settlement,  and  for  the  purpose  of  carrying  on  the  trade  or 
business  for  which  the  companj'  was  formed,  but  only  according  to  the  provisions  of 
this  act  and  of  such  deed  as  aforesaid  ;  and  for  the  purpose  of  suing  and  being  sued, 
and  of  taking  and  enjoying  the  pi'opcrty  and  effects  of  the  said  company  ;  and  thereupon 
any  covenants  or  engagements  entered  into  by  any  of  the  shareholders,  or  other 
persons,  with  any  trustee,  on  the  behalf  of  the  company,  at  any  time  before  the  com- 
plete registration  thereof,  may  be  proceeded  on  by  the  said  company,  and  enforced  in 
all  respects  as  if  they  had  been  made  or  entered  into  with  the  said  company  after  the 
incorporation  thereof;  and  such  company  shall  continue  so  incorporated  until  it  shall 
be  dissolved,  and  all  its  affairs  wound  up,  but  so  as  not  in  anywise  to  restrict  the 
liability  of  any  of  the  shareholders  of  the  company  under  any  judgment,  decree,  or 
Older  for  the  payment  of  money  w-hich  shall  be  obtained  against  such  company,  or 
any  of  the  members  thereof,  in  any  action  or  suit  prosecuted  by  or  against  such 
company  in  any  court  of  law  or  equity,  but  ever^^  such  shareliolder  shall,  in  respect 
of  such  monies,  subject  as  after  mentioned,  be  and  continue  liable  as  he  would  have 
been  if  the  said  company  had  not  been  incorporated ;  and  thereupon  it  shall  be  lawful 
for  the  said  companj',  and  they  are  hereby  empowered,  as  follows,  (that  is  to  say), 
1st,  to  use  the  registered  name  of  the  company,  adding  thereto  "  fiegistered " ;  and 
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true  [125]  exposition  of  the  two  enactments  taken  together  would  seem  to  be,  tliat 
the  sale  of  shares  in  provisionally  registered  rail-[126]-ways  is  forbidden.  The  worils 
"  except  as  hereinafter  provided,"  can  hardly  mean  that  railways,  &c.  must  thereafter 
[127]  be  specially  named  ;  and  in  substance,  and  according  to  the  reasonable  con- 
also,  2ndly,  to  have  a  common  seal  (with  power  to  break,  alter,  and  change  the  same 
from  time  to  time),  but  on  which  must  be  inscribed  the  name  of  the  company  ;  and 
also,  3rilly,  to  sue  and  be  sued  bv  their  I'egistered  name,  in  respect  of  any  irlaim  by  or 
upon  the  company,  upon  or  by  an\'  person,  whether  a  memlier  of  the  company  or  not,  so 
long  as  an\'  such  claim  may  remain  unsatisfied  ;  and  also,  -tthly,  to  enter  into  contracts 
for  the  execution  of  the  works,  and  for  the  supply  of  the  stores,  or  for  any  other 
necessary  purpose  of  the  compan\'  ;  and  also,  5thly,  to  purchase  and  hold  lands, 
tenements,  and  hereditaments  in  the  name  of  the  said  company,  or  of  the  trustees  or 
trustee  thereof,  for  the  purpose  of  occupying  the  same  as  a  place  or  places  of  l)usiness 
of  the  said  company,  and  also  (but  nevertheless  with  a  license  general  or  special  for 
that  purpose,  to  be  granted  by  the  committee  of  the  Privy  Council  for  Trade  first  had 
and  obtained)  such  other  lands,  tenements,  and  hereditaments  as  the  nature  of  the 
business  of  the  company  may  require  ;  and  also,  (ithly,  to  issue  certificates  of  shares ; 
and  also,  Tlhly,  to  receive  instalments  from  subscribers  in  respect  of  the  amount  of 
any  shares  not  paid  up;  and  also,  8thly,  to  borrow  or  raise  monej'  within  the  limita- 
tions piescribed  by  any  special  authority  ;  and  also,  9thly,  to  declare  dividends  out 
of  the  profits  of  the  concern  ;  and  also,  lOthly,  to  hold  general  meetings  periodical!}', 
and  extraordinary  meetings,  upon  being  duly  summoned  for  that  purpose  ;  and  also, 
llthlj',  to  make  from  time  to  time,  at  some  general  meeting  of  shareholders  specially 
summoned  for  the  purpose,  bye-laws  for  the  regulation  of  the  shareholders,  members, 
directors,  and  officers  of  the  company,  such  bye-laws  not  being  repugnant  to  or 
inconsistent  with  the  provisions  of  this  act,  or  of  the  deed  of  settlement  of  the 
company  ;  and  also,  12thlj%  to  perform  all  other  acts  necessary  for  carrying  into  effect 
the  purposes  of  such  company,  and  in  all  respects  as  other  partnerships  are  entitled 
to  do:  and  the  said  company  are  hereby  empowered  and  required,  l.Sthly,  to  appoint 
from  time  to  time,  for  the  conduct  and  superintendence  of  the  execution  of  the  afi'airs 
of  the  company,  a  luimljer  of  directors,  not  less  than  three,  foi'  a  period  not  greater 
than  five  3'ears,  with  or  without  eligibility  to  be  re-elected  at  the  cxpiiatiou  of  the 
term,  as  may  be  prescribed  by  any  deed  of  settlement  or  bj'  law  ;  and  also,  1 -Ithly,  to 
appoint  and  remove  one  or  more  auditors,  and  such  other  officers  as  the  deed  of 
settlement  under  which  the  company  shall  be  constituted  may  authorise;  subject, 
ueveitheless,  with  respect  to  all  such  powers  and  privileges,  to  the  provisions  of  this 
act,  and  subject,  also,  to  the  provisions  of  the  deed  of  settlement  of  the  company,  or 
any  other  special  authority :  Provided  always,  with  regard  to  any  company  for 
executing  any  bridge,  road,  cut,  canal,  reservoir,  aqueduct,  waterwork,  navigation, 
tunnel,  archway,  railway,  pier,  port,  harlwur,  ferry,  or  dock,  which  cannot  be  carried 
into  execution  without  obtaining  the  authority  of  Parliament,  that,  on  the  complete 
registration  of  any  such  company,  and  before  such  company  shall  have  obtained  its 
act  of  incorporation,  or  other  act,  whereby  the  authority  of  Parliament  shall  be 
granted  for  executing  such  work,  it  shall  not  be  lawful  for  any  such  company,  or  the 
directoi's  or  officers  thereof,  to  exercise  the  hereinbefore  mentioned  power  to  enter  into 
contracts,  otherwise  thati  conditionally  upon  obtaining  such  act,  or  to  exercise  the 
power  to  purchase  and  hold  lands  as  aforesaid,  or  to  exercise  the  powei-  to  receive 
instalments  from  shareholders  beyond  the  sum  or  percentage  necessary  to  be  deposited 
in  compliance  with  the  Standing  Ordeis  of  either  Mouse  of  Parliament,  or  such 
other  sum  as  may  be  reijuisite  for  obtaining  the  act  of  incorporation,  or  other  act,  for 
granting  the  authority  of  Parliament  to  execute  such  work,  or  to  exercise  the  power 
to  borrow  money  as  aforesaid,  or  to  exercise  the  power  to  declare  dividends  as  afore- 
said ;  and,  subject  to  these  last-mentioned  exceptions,  all  the  powers  by  this  enactment 
hereinbefore  given  to  any  company  completely  registered,  except  the  general  power 
to  perform  all  acts  necessary  for  carrying  on  the  business  of  the  company,  may  be 
exercised  as  fully  by  any  such  company  so  completely  registered  as  by  an)'  otlier 
company  so  completely  registered  :  Provided  always,  that  it  shall  be  lawful  for  any 
such  company  to  pei'form  all  acts  which  may  be  necessary  for  obtaining  an  act  of 
incorpoi'ation,  or  other  act  for  obtaining  the  authority  of  Parliament  to  execute  its 
works  as  aforesaid,  anything  herein  contained  to  the  contrary  notwithstanding;  and 
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struction  of  the  26th  section,  they  are  "  specially  provided  for  "  by  that  section.  All 
the  sections  from  the  23rd  to  the  2Gth  inclusive  are  comprehendeil  under  the  general 
marginal  words  in  italics — "  Powers  and  privileges  of  companies  ; "  which  is  not  the 
mere  marginal  note  of  the  framer  or  editor  of  the  act,  but  part  of  the  act  itself,  and  a 
legislative  exposition  of  its  meaning  and  extent.  Now  the  23rd  and  24th  sections 
seem  clearly  to  apply  to  railways,  in  common  with  other  joint-stock  companies, 
although  railways  are  not  expressly  named  therein  ;  which  shews  that,  as  has  been 
observed,  the  words  "  hereinafter  specially  provided  for  "  do  not  mean  that  they  must 
be  provided  for  by  name,  but  only  that  provisions  applicable  to  them,  in  common 
with  other  uudertaking.s,  shall  be  found  in  the  subsequent  clauses  of  the  act.  If  so, 
there  seems  no  sufficient  reason  for  holding  that  the  unqualified  words  of  the  26th 
section  are  not  also  to  include  railway  companies.  It  may  be  said,  that  the  mention 
of  " a  certificate  of  complete  legistration,"  in  that  section,  shews  that  railways  were 
not  meant  to  be  comprehended  in  it,  because  complete  registration  would  be  useless 
to  railway  companies,  if  they  had  obtained  an  act  of  Parliament ;  but  that  considera- 
tion alone  can  hardly  be  deemed  sufficient  to  limit  the  previous  geneial  words  of  the 
clause  to  mere  joint-stock  trading  companies ;  and  certainly  the  object  of  the  act  of 
Parliament,  which  was  to  place  a  [128]  check  upon  wild  and  ruinous  speculation,  by 
pre\'enting  the  sale  of  shares  in  mere  visionary  projects,  applies  at  least  as  much  to 
railway  companies  as  to  others. 

Martin,  contra.  The  true  construction  of  the  26th  section  is,  that  it  applies  only 
to  cases  where  the  authority  of  Parliament  is  not  required  for  carrjnng  into  effect  the 
objects  of  a  joint-stock  company  ;  and  the  proviso  in  sect.  2  therefore  clearly  operates 
upon  sect.  26.  By  the  4th  and  7th  sections,  all  joint-stock  companies  are  required  to 
be  provisionally  registered  in  the  first  instance,  and  also  to  be  completely  registered 

that,  upon  obtaining  such  act  of  incorporation,  or  other  such  act  as  aforesaid,  or  at 
the  time  of  the  coming  into  operation  of  such  act,  as  shall  be  thereby  appointed,  all 
the  powers  which  any  such  company  shall  obtain  by  virtue  of  this  act,  and  all  the 
provisions  and  regulations  of  this  act  which  shall  apply  to  such  company,  shall  cease 
and  determine,  except  so  far  as  shall  be  otherwise  provided  by  such  act  of  incorpora- 
tion, or  other  such  act  as  aforesaid." 

Sect.  26  enacts,  "  That  no  shareholder  of  any  joint-stock  company  completely 
registered  under  this  act  shall  be  entitled  to  receive  any  dividends  or  profits,  or  be 
entitled  to  the  remedies  or  powers  hereby  given  to  shareholders,  until  ho  shall 
have  executed  the  deed  of  settlement  of  the  said  company,  or  some  deed  referring 
thereto,  and  also  have  paid  up  all  instalments  or  calls  due  from  him,  and  shall  have 
been  registered  in  the  registry  office  aforesaid  ;  and,  further,  that  it  shall  be  lawful  for 
every  shareholder,  who  shall  have  signed  such  deed,  and  paid  up  such  instalments  or 
calls,  and  shall  have  been  registered,  and  he  is  hereby  entitled,  to  be  present  at  all 
general  meetings  of  the  company,  and  also  to  take  part  in  the  discussions  thereat,  and 
also  to  vote  in  the  determination  of  any  question  thereat,  and  that  either  in  person  or 
by  proxy,  unless  the  deed  of  settlement  shall  preclude  shareholders  from  voting  by 
proxy,  and  also  to  vote  in  the  choice  of  directors,  and  of  every  auditor  to  be  elected 
by  the  shareholders,  subject,  nevertheless,  to  the  provisions  of  this  act,  and  of  the 
deed  of  settlement  of  the  company,  or  other  special  authority,  so  far  as  such 
provisions  shall  either  regulate  or  restrict  the  exercise  of  such  powers,  but  not  so  as 
to  deprive  such  shareholders  thereof;  and,  further,  with  regard  to  subscribers,  and 
every  person  entitled  or  claiming  to  be  entitled  to  any  share  in  any  joint-stock  company 
the  formation  of  which  shall  be  commenced  after  the  1st  day  of  November,  1844,  that, 
until  such  joint>stock  company  shall  have  obtained  a  certificate  of  complete  registration, 
and  until  any  such  subscriber  or  person  shall  have  been  duly  registered  as  a  shareholder 
in  the  said  registry  office,  it  shall  not  be  lawful  for  such  person  to  dispose,  by  sale  or 
mortgage,  of  such  share  or  of  any  interest  therein ;  and  that  every  conti-act  for,  or 
sale  or  disposal  of  such  share  or  interest  shall  be  void ;  and  that  every  person 
entering  into  such  contract  shall  forfeit  a  sum  not  exceeding  101. ;  and  that,  for  better 
protecting  purchasers,  it  shall  be  the  duty  of  the  directors  of  the  company,  by  whom 
certificates  of  shares  are  issued,  to  state  on  every  such  certificate  the  date  of  the  first 
complete  registration  of  the  company,  as  before  provided ;  and  that  if  any  such 
director  or  otiicer  knowingly  make  a  false  statement  in  that  respect,  then  he  shall  be 
liable  to  the  pains  and  penalties  of  a  misdemeanour." 
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before  they  have  power  to  act  for  all  purposes.  But,  by  sect.  9,  railway  companies 
which  require  the  sanction  of  Parliament  to  the  execution  of  their  works  are  enabled 
to  obtain  all  the  benefits  of  complete  regi-stration,  by  depositing  their  plans  and  sections 
at  the  times  and  in  the  manner  prescribed  by  the  act.  Complete  registration,  iu  truth, 
is  necessary  onl\'  in  cases  where  the  company  is  to  be  formed  and  to  carry  on  its 
operations  without  the  aid  of  Parliament,  and  has  no  application  to  companies  which, 
as  iu  the  case  of  railways,  must  go  to  the  Parliament  iu  order  to  carry  their  objects 
into  execution.  When  they  have  passed  that  ordeal,  and  obtained  their  act  of 
Parliament,  complete  registration  becomes  useless  and  unnecessary,  because  thence- 
forth they  are  governed  and  regulated  by  the  provisions  of  their  act.  It  follows,  that, 
inasmuch  as  the  prohibition  of  the  26th  section  is  in  terms  applied  to  companies 
which  require  a  certificate  of  complete  registration,  it  cannot  apply  to  railwaj's,  to 
which  a  certificate  of  complete  registration  is  unnecessary.  [Alderson,  B.  It  seems 
to  be  plain  that  the  2.5th  and  26th  sections  do  not  apply  to  the  same  description  of 
companj'.  The  25th  section  says,  that,  with  respect  to  companies  obtaining  an  act  of 
Parliament,  all  the  provisions  of  the  act  shall  thereupon  cease.  Then  the  26th  section 
provides,  that,  until  the  company  shall  have  obtained  a  certificate  of  complete 
registration,  no  subscriber  &c.  [129]  shall  dispose  of  his  shares.  The  result  appears 
to  be,  that  while  the  25th  section  declares  that  the  companies  therein  mentioned  are 
to  be  governed  by  their  own  acts,  the  26th  sa}^s,  in  effect,  that  they  are  to  be  subject 
to  the  prohibition  of  this  act.  That  is  an  inconsistency  which  seems  to  shew  clearly 
that  the  two  sections  refer  to  difl^erent  descriptions  of  companies.]  And  that  the 
latter  section  does  not  apply  to  raihvaj'  companies.  Moreover,  as  the  clause  imposes 
penalties  for  the  infringement  of  its  provisions,  it  ought  to  receive  a  strict  construction. 

Jervis  was  heard  in  reply. 

Pollock,  C.  B.  The  plea  to  this  action  for  work  and  labour  is  substantially  this, 
that  the  work  was  done  after  the  passing  of  the  7  &  S  Vict.  c.  110,  and  that  it  was 
done  in  respect  of  the  sale  of  shares  in  a  joint-stock  company,  the  formation  of  which 
was  commenced  after  the  1st  of  November,  1844,  and  which  at  the  time  of  the  work 
done  was  not  completely  registered  in  the  mode  pointed  out  by  that  statute.  The 
question  is,  whether  this  plea  is  good  or  not.  Mr.  Martin  contends,  that,  comparing 
the  2nd  section  of  the  statute  with  the  26th  section,  and  applying  the  strict  rules  of 
legal  construction,  the  provision  of  the  26th  section,  which  renders  void  all  contracts 
for  the  sale  of  shares  in  joint-stock  companies  formed  since  the  1st  of  November, 
1844,  unless  the  company  shall  have  obtained  a  certificate  of  complete  registration, 
and  subjects  to  a  penalty  all  parties  entering  into  such  contracts,  does  not  apply  to 
a  joint-stock  company  which  has  for  its  object  the  construction  of  a  railway,  which 
cannot  be  carried  into  effect  without  the  aid  of  an  act  of  Parliament.  And  he  also 
contends,  that  not  only  is  this  the  true  construction  of  those  sections,  but  that  such 
was  the  meaning  of  the  legislature  when  they  passed  the  statute.  I  think  he  has 
made  out  both  those  propositions ;  and  that,  on  the  true  construction  of  the  26th 
section,  the  case  of  the  [130]  sale  of  .shares  of  a  railway  company,  under  the  circum- 
stances stated,  is  not  within  the  penal  clause  of  that  section.  The  2nd  section  of  the 
stiitute  expressly  enacts,  that  the  act  "  shall  not,  except  ;vs  thereinafter  specially 
provided,  extend  to  any  company  for  executing  any  bridge,  road,  cut,  canal,  reservoir, 
aqueduct,  water-work,  navigation,  tunnel,  archway,  railway,  pier,  port,  harbour,  ferry, 
or  dock,  which  cannot  be  carried  into  execution  without  obtaining  the  authority  of 
Pailiament.  The  statute,  therefore,  does  not  extend  at  all  to  any  company  created 
for  any  of  those  purposes,  except  so  far  as  such  are  in  the  statute  specially  provided 
for.  Now,  in  the  26th  section,  there  is  no  special  provision  with  reference  to  companies 
for  executing  railways;  and  I  think  we  must  consider,  that  in  general  the  formation 
of  a  railway  is  a  matter  which  requires  the  assistance  of  Parliament;  and,  conse- 
quently, if  this  railway  had  been  one  of  that  particular  species  which  do  not  require 
the  authority  of  Parliament  for  their  completion,'  it  ought  to  have  appeared  so  by  the 
plea.  The  act  speaks  generally  of  companies  formed  for  the  purpose  of  executing 
railways,  and  we  must  take  it  that  the  proposed  railway  companies  there  spoken  of, 
were  companies  for  the  purpose  of  making  lailways  which  could  not  be  carried  into 
effect  without  the  consent  of  Parliament.  Then  the  2nd  section  having  expressly 
provided  that  the  act  shall  not  extend  to  any  railway  company  such  as  I  have 
described,  the  26th  section  renders  void  all  contracts  for  the  sale  of  shares  in  joint- 
stock   companies   not   completely  registered,   which    were   formed   after  the   1st  of 
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November,  1844,  and  exposes  the  contracting  parties  to  a  penalty,  in  these  words: 
"  And  farther,  with  regard  to  subscribers,  and  every  person  entitled  to  any  share  in 
an}'  joint-stock  company,  the  formation  of  which  shall  have  commenced  after  the 
1st  of  November,  1844,  that  until  such  joint-stock  company  shall  have  obtained  a 
certificate  of  complete  registration,  ami  until  any  such  subscriber  or  person  shall  have 
been  duly  registered  as  a  shareholder  in  the  said  registry  office,  it  shall  not  [131] 
be  lawful  for  such  person  to  dispose  by  sale  or  mortgage  of  such  share,  or  of  any 
interest  therein."  Then  the  question  is,  whether,  notwith-standing  that  there  is  no 
special  provision  extending  this  clause  to  any  railway  company,  we  are  so  to  extend 
it  by  implication.  I  think  we  are  not;  and  that  if  the  meaning  of  the  legislature 
were  doubtful,  we  could  not,  comparing  these  two  sections  together,  and  pronouncing 
GUI'  judgment  upon  the  legal  efl'cct  of  the  language  used  in  them,  hold  that  parties 
making  such  a  contract  as  that  Viefoi'c  us  were  liable  to  the  penalties  inflicted  by  the 
■26th  section.  But  it  is  very  satisfactory  to  be  able  to  discover  in  this  act  of  Parlia- 
ment other  sections  which  shew  that  such  is,  in  all  probability,  the  meaning  of  the 
legislature  ;  because  I  must  say  that  I  think  we  are  bound,  as  much  as  we  can,  to 
give  effect  to  what  is  discovered  to  be  the  intention  of  the  legislature ;  and  instead 
of  giving  effect  to  doubts,  when  the  language  may  be  obscure,  I  think  we  are  bound, 
whenever  we  see  the  meaning  and  intention  of  the  legislature,  so  to  construe  the 
language  as  to  give  effect  to  the  intention,  if  that  intention  be  sufficiently  plain.  It 
is,  therefoi-e,  satisfactory  to  discover,  that  the  legal  efl'ect  of  the  26th  section,  as 
controlled  by  the  2nd  section,  is  the  meaning  intended  by  the  legislature  itself  to 
be  put  on  the  clauses  in  discussion.  In  the  first  place,  the  argument  of  Mr.  Jervis 
rendered  it  parti}'  imperative  on  him  to  shew,  that  a  certificate  of  complete  registra- 
tion was  necessary  for  a  railway  company  of  this  nature.  Now,  if  it  should  turn  out 
that  the  provisions  in  the  statute  which  required  a  complete  registration  of  joint-stock 
companies,  do  not  apply  to  such  a  company  as  that  now  before  us,  it  would  be  a  strong 
reason  to  think  that  the  legislature  did  not  mean  that  the  26th  section  should  extend 
to  such  a  company ;  for  if  the  provision,  that,  until  a  joint-stock  company  shall  obtain 
a  certificate  of  complete  registration,  shares  shall  not  be  disposed  of,  and  contracts  for 
them  shall  be  void,  was  intended  to  be  applicable  to  railway  companies  such  [132] 
as  this,  such  companies  would,  of  course,  both  be  bound  to  register  provisionally  in 
the  first  instance,  and  aftei'wards  obtain  a  complete  registration.  But  it  is  clear  that 
this  is  not  so,  foi'  the  act  expressly  gives  them  the  power  to  obtain  a  provisional 
registration,  which  by  the  23rd  section  is  to  continue  in  force  for  twelve  months,  and 
enables  them  during  that  time  to  assume  the  name  of  the  company,  to  open  subscription 
lists,  allot  shares,  and  receive  sums  of  money,  both  by  way  of  deposit  as  earnest,  as 
also  for  the  purpose  of  enabling  them  to  comply  with  the  standing  orders  of  the  House 
of  Commons,  and  to  perform  such  other  acts  only  as  are  necessary  for  constituting 
the  company,  or  for  obtaining  letters  patent,  or  a  charter,  or  an  act  of  Parliament. 
This,  as  it  appears  to  me,  leaves  it  open  to  the  promoters  of  such  a  company  to 
constitute  it  without  the  aid  of  an  act  of  Parliament,  but  for  particular  purposes  only ; 
and  what  they  may  do  while  in  this  state,  as  well  as  what  they  may  do  by  complete 
registration,  and  without  the  assistance  of  Parliament,  is  pointed  out  in  the  25th 
section  ;  but  under  the  23rd  section  they  may  be  provisionally  registered  and  get  an 
act  of  Parliament,  without  any  complete  registration  at  all ;  and  the  25th  section 
provides,  that  upon  obtaining  an  act  of  incorporation,  &c.,  all  the  powers  which  they 
obtain  by  virtue  of  this  act,  that  is  to  say,  either  by  provisional  or  complete  registi'a- 
tion,  and  all  the  provisions  and  regulations  of  this  act,  shall  cease  and  determine. 
It  seems  to  me,  therefore,  that  the  25th  section  expressly  exempts  parliamentary 
joint-stock  companies  from  the  operation  of  this  act,  so  soon  as  they  shall  appear  to 
have  obtained  a  complete  registration,  and  aftei'  an  act  of  Parliament ;  and  I  am  of 
opinion,  also,  that  if  such  a  compajiy,  without  being  completely  registered,  obtain 
an  act  of  Parliament,  it  does  not  come  within  this  act  at  all.  I  think,  therefore,  that 
this  plea  is  bad,  and  discloses  no  defence  to  the  action,  and  consequently  our  judgment 
must  be  for  the  plaintiff. 

[133]  Aldek.son,  B.  I  agree  with  the  Lord  Chief  Baron  in  thinking  that  the  case 
is  not  within  the  26th  section.  That  section  provides,  that,  "  until  such  joint-stock 
company  "  (which  expression,  by  reference  to  the  beginning  of  the  section,  means 
"any  joint-stock  company  completely  registered  under  this  act,")  "shall  have  obtained 
a  certificate  of  complete  registration,  and  until  any  such  shareholder  or  person  shall 
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have  been  diih'  registered  as  a  shareholder  in  the  said  registry  office,  it  shall  not  be 
lawful  for  such  person  to  dispose  by  sale  or  mortgage  of  such  share,  or  any  interest 
therein,  and  that  every  contract  for  the  sale  oi'  disposal  of  such  share  or  interest  shall 
be  void  ;  "  and  it  then  subjects  to  a  penalty  every  person  entering  into  such  a  contract. 
The  first  question  then  is,  what  is  the  meaning  of  the  words  "joint-stock  company" 
as  used  in  the  26th  section  ?  Prima  facie,  they  must  be  taivcn  to  include  any  joint- 
stock  company  of  the  nature  intended  to  be  legislated  for  in  the  act,  for  the  words  are, 
"any  joint  stock  company."  Now  we  must  look  at  the  interpretation  clause  to  dis- 
cover the  intention  of  the  legislature  in  using  those  words  :  and  this  will  be  found  in 
the  2nd  section,  which  describes  what  the  words  "any  joint-stock  company"  mean  in 
the  statute  generallj' ;  that  is  to  say,  "  any  partnership  w'hereof  the  capital  is  divided, 
or  agreed  to  be  divided  into  shares,  and  so  as  to  be  transferable  without  the  express 
consent  of  all  parties :  "  they  also  include  "  every  assurance  company  for  the  purpose 
of  assurance  on  lives,  or  against  any  contingency  involving  human  life,  against  the 
risk  of  loss  or  damage  by  fire,  or  by  storm  or  other  casualty,  or  against  risk  of  loss  or 
damage  to  ships  at  sea  or  on  voyages,  or  to  their  cargoes,  or  for  granting  or  for  pur- 
chasing annuities  on  lives,"  &c.  The  section  further  includes  "every  partnership, 
which  at  the  formation,  or  by  subsequent  admission,  (except  an  admission  consequent 
on  devolution  or  other  act  in  law),  shall  consist  of  more  than  twentj'-five  members." 
Those  are  the  classes  of  joint-stock  companies  to  which  the  statute  prima  [134]  facie 
applies,  according  to  the  interpretation  clause;  but  that  clause  contains  a  proviso,  that 
the  act  shall  not  extend  to  "any  company  for  executing  any  bridge,  road,  cut,  canal, 
reservoir,  aqueduct,  waterworks,  navigation,  tunnel,  archwaj',  railway,  pier,  port, 
harbour,  feriy,  or  dock,  which  cannot  be  carried  into  execution  without  obtaining  the 
authority  of  Parliament."  Then  we  have  got  thus  far,  that  the  expression  "joint-stock 
company  "  does  apply  to  all  joint-stock  companies  previously  described  in  this  section, 
but  not  to  such  as  are  for  the  purpose  of  making  or  carrying  on  a  railway,  which 
recjuires  the  authority  of  Parliament  for  its  completion.  However,  even  on  this  proviso 
is  engrafted  an  exception,  that  is  to  say,  that  the  act  is  not  to  extend  to  the  cases  just 
enumerated,  "  except  as  hereinafter  specially  provided."  Therefore,  the  whole  conclu- 
sion on  this  point,  to  be  drawn  from  the  2nd  section,  is,  that  the  statute  applies  to  all 
joint-stock  companies,  except  railway  companies  (with  some  others  mentioned)  when 
they  require  the  assistance  of  Parliament,  and  to  them  when  specially  provided  for  in 
the  present  act.  That  is  the  true  construction  of  the  interpretation  clause,  which 
raises  the  only  real  difficulty  in  this  case.  How,  then,  are  we  to  interpret  the  words 
"  joint>stock  company,"  as  used  in  the  26th  section  ?  We  must,  unless  railway  com- 
panies are  specially  mentioned  in  that  clause,  read  joint-stock  companies  as  meaning 
joint-stock  companies  such  as  are  defined  to  be  within  the  meaning  of  those  words  in 
the  2iid  section,  and  which  have  obtained  complete  registration  under  the  act,  and 
which  the  legislature  says,  in  this  section,  shall  not  transfer  their  shares  until  such 
complete  registration.  It  is  clear,  therefore,  that  this  railwaj'  company  is  not  within 
the  expression  "  joint-stock  company  "  in  this  section,  seeing  that  it  is  a  company  for 
executing  a  railway,  and  is  not  specially  mentioned  in  the  clause,  and  therefore  not 
within  the  act.  Such  is  the  true  and  proper  exposition  of  the  26lh  section,  when 
taken  together  with  the  interpretation  [135]  clause.  Then  is  there  anything  in  the 
other  parts  of  the  statute  inconsistent  with  this  view  !  I  see  none,  and  I  do  not  thiidc 
that  a  company  of  this  nature  was  intended  to  be  included  in  the  26th  section  ;  for  I 
should  conjectuie  from  the  statute,  that  the  intention  of  the  legislature  was  to  make 
certain  provisions  for  railway  companies  and  others,  until  the  2-5th  section,  in  which  it 
is  finally  provided,  that  railway  companies,  i^-c,  having  obtained  the  authority  of  au 
act  of  Parliament,  shall  be  bound  by  that;  and  after  that  section,  the  legislature 
proceeds  to  make  regulations  for  the  transfer  of  shares  of  joint-stock  companies  of  a 
different  description  ;  for  in  all  the  clauses  of  the  statute  subsequent  to  the  25th,  there 
is  no  reference  made  to  railway  or  other  companies  which  are  excepted  out  of  the 
interpretation  clause.  I  therefore  think,  that  the  object  of  the  legislature  was  to  make 
certain  general  provisions,  down  to  the  2ijth  section,  and  thenceforth  further  special 
provisions  for  the  companies  not  specially  provided  for  before.  The  2Gtli  section, 
therefore,  does  not  apply  to  a  railway  company,  which  requires  the  authority  of  an 
act  of  Parliament,  and  has  not  got  one  ;  and  ttiis  plea  is  consequently  bad,  inasmuch 
as  the  contract  between  the  parties  was  for  the  transfer  of  shares  in  a  railway  company, 
which  was  excepted  from  the  operation  of  the  statute. 
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PIjATT,  B.  I  am  of  the  same  opinion.  The  26th  section,  being  of  a  penal  nature, 
requires  a  strict  construction  :  but  it  is  plain  to  me  that  the  legislature  only  contem- 
plated the  case  of  a  company  which  required  complete  registration.  Now,  generally 
speaking,  in  the  case  of  a  railroad,  complete  registration  is  not  necessary.  The  23nl 
section  empowers  companies  which  have  provisionallj'  registered  to  act  for  a  period  of 
twelve  months  under  such  provisional  registration,  the  object  apparently  being  to  give 
them  an  opportunity  of  applying  to  Parliament,  and  the  period  of  twelve  months 
being  considered  sufficient  for  that  purpose.  I  agree  with  [136]  Mr  Martin  in  his 
construction  of  the  2nd  and  3rd  sections.  The  words  in  the  2nd  section,  "  except  as 
hereinafter  specially  provided,"  only  apply  to  those  cases  where  we  find  a  special 
provision  ;  and  none  such  is  to  be  found  in  the  26th  section.  In  the  3rd  section,  the 
word  "  company  "  is  to  mean  "  any  joint  stock  company,  or  other  institution,"  as  before 
defined.  That  means  all  companies  except  railways,  &c.,  unless  such  railways  &c.,  are 
specially  provided  for  in  the  26th  section :  else  they  are  not  included  within  it.  It  is 
clear  to  me  that  the  26th  section  does  not  apply  to  any  companies  which  require  an 
act  of  Parliament  before  they  can  execute  their  works.  The  jjlea  is  therefore  bad, 
and  there  must  be 

Judgment  for  the  plaintiff. 

Shaw  v.  HoLLAND.(fl)  Feb.  10,  1846. — The  Leeds  and  Bradford  Railway  Company 
was  incorporated  by  act  of  Parliament  before  the  1st  of  November,  1844.  After 
that  day,  the  Company  resolved  to  undertake  the  formation  of  an  extension 
line  of  railway  from  the  Leeds  and  Bradford  Railway  at  Shipley,  to  Colne.  A 
parliamentary  contract  was  duly  entered  into  accordingly,  which  recited,  "that 
it  had  been  deemed  expedient  that  a  railway  should  be  m.'ide  by  the  Leeds  and 
Bradford  Railway  Company  from  Shipley  to  Colne,  in  extension  of  and  uniting 
with  the  parliamentary  line  of  the  Leeds  and  Bradford  Railway."  An  act  of 
Parliament  was  accordingly  obtained,  intitled,  "  An  Act  of  Parliament  to  enable 
the  Leeds  and  Biadford  Railway  Company  to  make  a  Branch  from  Shipley  to 
Colne."  The  shares  in  this  line  were  allotted  and  otl'ered  to  the  shareholders  in 
the  Leeds  and  Bradford  line  ;  but  there  were,  at  the  time  of  the  passing  of  the 
act,  shareholders  in  the  extension  line  who  were  not  shareholders  in  the  Leeds 
and  Bradford  line  : — Held,  that  the  shareholders  in  the  Shipley  and  Colne  Rail- 
way did  not  constitute  a  company,  the  formation  of  which  was  commenced  after 
the  1st  day  of  November,  1844,  within  the  meaning  of  the  stat.  7  &  8  Vict, 
c.  110,  s.  2. — In  an  action  for  the  non-delivery  of  shares  on  a  given  day,  pursuant 
to  contract,  the  proper  measure  of  damages  is  the  difl'erence  between  the  contract 
price  and  the  market  price  on  the  day  when  the  contract  was  broken. 

[S.  C.  15  L.  J.  Ex.  87  ;  10  Jur.  100.] 

In  this  case,  which  was  tried  Ijefore  Rolfe,  B.,  at  the  Summer  Assizes  at  York, 
1845,  a  rule  had  been  obtained,  calling  upon  the  defendant  to  shew  cause  why  the 
verdict  found  on  the  issues  raised  on  the  3rd  and  4th  pleas  should  [137]  not  be  set 
aside,  and  a  verdict  entei'ed  thereon  for  the  plaintiff,  unless  the  parties  agreed  to  a 
special  case  being  stated  for  the  opinion  of  this  Court.  The  parties  thereupon  agreed 
to  the  following  case. 

This  action  is  brought  by  the  purchaser  upon  a  contract  for  the  sale  of  fifty  "  New 
Bradford  Extension "  shares.  The  defendant,  by  his  first  two  pleas,  denied  the 
making  of  the  contract,  and  the  readiness  and  willingness  of  the  plaintiff  to  perform 
it.  The  third  plea  was  as  follows: — "And  for  a  further  plea  in  this  behalf,  the 
defendant  says,  that  the  said  company  or  partnership  undertaking  in  the  declaration 
mentioned  was,  before  and  at  the  time  of  the  making  of  the  said  contract  in  the 
declaration  mentioned,  and  from  thence  hitherto,  a  joint-stock  company,  within  the 
meaning  of,  and  answering  to  the  definition  in  that  behalf  given  in  and  by  a  certain 
statute  passed,  &c.,  [7  &  8  Vict.  e.  110] ;  and  that  the  formation  of  the  said  company 
was  commenced  after  the  1st  day  of  November,  A.D.  1844,  to  wit,  on  the  6th  day  of 
November,  A.D.  1844.     And  the  defendant  says,  that  the  said  contract  in  the  declara- 

(«)  This  case  was  decided  in  Hilary  Vacation  (Feb.  10),  but  it  is  inserted  here  aa 
referring  to  the  same  subject  as  the  preceding  case. 
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tioD  mentioned  was  and  is  a  contract  for  the  sale  liy  the  defendant  to  the  plaintiff  of 
certain  shares  in  the  said  company,  to  which  said  shares  he  the  defendant,  at  tlie  time 
of  the  making  of  the  said  contract,  claimed  to  be  entitled.  And  the  defendant  further 
says,  that  the  said  compan}'  had  not,  before  or  at  the  time  of  the  making  of  the  said 
contract,  obtained  a  certificate  of  complete  registration,  according  to  the  provisions  of 
the  said  act  in  that  behalf  made":  concluding  with  a  verification.  And  the  fourth 
plea  was  as  follows  : — "And  for  a  further  plea  in  this  behalf,  the  defendant  says,  that 
the  said  company  or  partnership  undertaking  in  the  declaration  mentioned  was,  before 
and  at  the  time  of  the  making  of  the  said  contract  in  the  declaration  mentioned,  and 
from  thence  hitherto,  a  joint-stock  company,  within  the  meaning  of  and  answering  to 
the  definition  in  that  behalf  given  in  and  by  the  said  statute  in  the  said  plea  mentioned, 
and  that  the  formation  of  the  said  [138]  company  was  commenced  after  the  1st  day 
of  November,  A.h.  1S44,  to  wit,  on  i^c.  And  the  defendant  says,  that  the  said  con- 
tract in  the  declaration  mentioned  was  and  is  a  contract  for  the  sale  by  the  defendant 
to  the  plaintiff  of  certain  shares  in  the  said  company,  to  which  said  shares  he  the 
defendant,  at  the  time  of  the  making  of  the  said  contract,  claimed  to  be  entitled. 
And  the  defendant  further  says,  that  he  the  defendant  had  not,  before  or  at  the  time 
of  the  making  of  the  said  contract,  been  duh'  registered  as  a  member  of  the  said 
company  in  the  registr}'  office  by  the  said  statute  provided  for  the  registration  of 
joint-stock  companies,  according  to  the  provisions  of  the  said  statute  in  that  behalf 
made."     Verification.     Issue  was  taken  by  repljang  de  injuria  to  each  of  these  pleas. 

The  cause  was  tried  before  Rolfe,  B.,  at  the  York  Summer  Assizes,  1845,  and  the 
jury  returned  a  verdict  for  the  plaintiff  on  the  first  and  second  issues,  and  for  the 
defendant,  by  the  direction  of  the  learned  Judge,  on  the  third  and  fourth  issues,  with 
an  assessment  of  the  damages  at  £615,  subject  to  the  opinion  of  the  Court  as  to  the 
finding  on  the  third  and  fourth  issues,  and  as  to  the  amount  of  damages. 

The  following  was  the  note  or  contract  made  by  the  broker : — 

"3rd  February,  1845. 
"Sold  to  Mr.  Joseph  Shaw,  on  account,  fifty  shares  in  the  New  Bradford  Railway  ; 
to  be  paid  on  or  before  the  30th  of  March,  at  141.  12s.  6d.  per  share,  net." 

The  shares  in  question  were  scrip  for  shares  in  a  projected  line  of  railway  from 
Shipley  to  Colnc,  called  "The  Leeds  and  Bradford  Extension  Railway,"  and  were 
issued  by  the  parties  and  under  the  circumstances  hereinafter  stated. 

The  Leeds  and  Bradford  Railway  Company  is  constituted  by  the  stat.  7  &  8  Vict, 
c.  59,  and  is  thereby  authorised  to  make  a  railway  from  Leeds  to  Bradford.  On  the 
15th  of  July,  1844,  at  a  meeting  of  the  directors  of  that  compan_v,  it  was  resolved 
that  an  advertisement  should  be  [139]  inserted  in  the  papers,  stating  that  the 
engineer  had  l)een  instructed  to  make  a  survey  from  Keighley  to  Shipton,  and  that 
Mr.  Martin  should  be  engaged  to  survey  the  line  from  Shipley  to  Keighley.  An 
advertisement  w;is  inserted  in  the  newspapers  in  compliance  with  this  resolution.  At 
a  meeting  of  the  directors  of  that  company,  held  on  the  lith  of  August,  1844,  a 
deputation  of  ])ersons  interested  in  this  extension  line  waited  upon  the  directors,  when 
the  directors  of  that  company  resolved  that  an  account  of  the  traffic  should  be  taken 
.between  Shipley  and  Shipton;  and  Mr.  Murgatroyd  undertook  to  engage  some  person 
for  that  purpose.  It  was  also  resolved,  that  Mr.  Martin's  tender  should  be  accepted 
for  surveying  the  line  from  Shipley  to  Shipton.  At  a  meeting  held  on  the  •26th  of 
August,  1844,  a  deputation  from  the  town  of  Ilaworth  attended,  who  expressed  a  wish 
that  a  branch  railway  shouM  be  made  from  Haworth  to  join  this  line  at  Keighley  ; 
when  they  were  informed  that  this  company  would  propose  to  obtain  power  in  the 
next  session  of  Parliament  to  make  it.  At  a  general  meeting  of  the  company,  held  on 
the  28th  of  August,  1844,  the  directors  presented  a  report  to  the  meeting,  the  following 
passage  from  which  has  reference  to  the  proposed  line  :  "  The  directors  pledged  the 
company,  when  in  committee,  to  extend  the  line  from  Shipley  to  Keighley  ;  and 
further  considerations  have  induced  them  to  decide  on  going  forward  to  Shipton  and 
Haworth.  These  extensions  cannot  fail  to  be  remunerative  to  the  company,  as  well 
iis  advantageous  to  the  districts  through  which  they  pass  ;  and  it  is  hoped  they  will 
facilitate  a  junction  with  the  Lancashire  railways.  Some  other  railways  are  under 
consideration,  particularly  to  Halifax,  and  down  the  Cleckheaton  Valley,  and  will  be 
brought  before  the  shareholders  at  a  future  opportunity." 
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At  a  meeting  of  the  directors,  held  on  the  9th  of  September,  1844,  Messrs.  Martin 
and  Fox  attended  with  plans  and  sections  of  the  extension  line  from  Shipley  to  Shipton 
and  Haworth,  and  it  was  resolved  that  a  cheque  for  £200  [140]  be  paid  to  them  ou 
account.  At  a  meeting  of  the  directors,  held  on  the  4th  of  November,  1844,  it  was 
resolved,  "that  a  special  general  meeting  should  be  called  on  Wednesday,  the  28th 
November  then  instant,  for  the  purpose  of  considering  the  expediency  of,  and,  if 
thought  fit,  sanctioning  an  application  to  Parliament  in  the  ensuing  session,  for  an  act 
for  enabling  the  said  company  to  make  a  railway  from  Shipley,  in  the  West  Riding 
of  the  county  of  York,  to  Colne,  in  the  county  palatine  of  Lancaster,  with  a  branch 
from  Keighley  to  Haworth,  in  the  said  West  Riding ;  and  also  for  the  purpose  of 
considering  in  what  manner  the  necessary  capital  for  the  construction  of  the  said 
proposed  line  and  bi'anch  should  be  raised."  A  special  general  meeting  of  the  company 
was  accordingly  held  on  the  28th  of  November,  1844,  in  pursuance  of  the  above  resolu- 
tion, at  which  the  following  resolutions  were  come  to: — "First,  that  it  is  expedient 
that  this  company  should  undertake  the  formation  of  an  extension  line  of  railway  from 
the  Leeds  and  Bradford  Railway  at  Shipley,  to  Colne,  with  a  branch  to  Haworth  ;  that 
the  directors  of  the  company  be,  and  they  are  hereby  authorised  to  take  all  proceedings 
that  they  may  consider  desirable,  with  a  view  of  applying  to  Parliament  in  the  next 
session  for  an  act  authorising  the  construction  of  the  above  railways,  or  any  pai't  of 
them.  Secondly,  that,  in  order  to  raise  funds  for  the  purposes  aforesaid,  an  additional 
capital  of  £500,000  be  raised,  by  the  creation  of  8000  shares  at  £50  each,  and  8000 
shares  of  121.  10s.  each,  and  that  such  shares  be  offered  in  the  first  place  to  the  pro- 
prietors who  shall  be  registered  in  the  books  of  the  company  on  the  30th  of  November 
instant,  in  the  proportions  of  one  £50  and  one  121.  10s.  share  for  every  £50  share, 
and  that  a  deposit  of  £5  per  cent,  be  paid  thereon  to  the  bankers,  Messrs.  B.  and  Co., 
Leeds,  or  to  the  Bradford  Banking  Company,  on  or  before  the  21st  of  December  then 
next."  On  the  6th  of  November,  the  Leeds  and  Bradford  Company  advertised  in 
the  Leeds  Intelligencer  and  Mercurij  notice  of  the  [141]  intended  application  to  Parlia- 
ment for  an  act  to  make  a  railway  from  Shipley  to  Colne,  with  a  branch  to  Keighley ; 
and  on  the  16th  of  November  they  advertised  in  the  same  papers  notice  of  the  intended 
application  to  Parliament,  for  an  act  to  extend  it  by  a  branch  from  Keighley  to 
Haworth.  The  shares  mentioned  in  the  above  resolutions  were  accordingly  issued, 
and  were  all  offered  and  allotted  to  shareholders  in  the  Leeds  and  Bradford  Railway 
Company,  and  came  out  at  a  premium.  There  were  shareholders  in  the  extension 
line  when  the  act  authorising  it  was  passed,  not  shareholders  in  the  original  line  of 
the  Leeds  and  Bradford.  The  contract  in  the  present  case  was  for  the  sale  of  fifty 
shares  in  the  proposed  extension  line.  There  was  no  provisional  registration  of  any 
company  for  making  the  extension  line.  A  parliamentary  contract,  dated  and  signed 
on  the  2nd  of  January,  1845,  was  entered  into  as  required  by  the  standing  orders  of 
Pailiament,  a  copy  of  which,  signed  by  the  attornies  on  both  sides,  may  be  referred 
to,  and  made  part  of  this  case.  Keighley  is  on  the  line  of  railway  from  Bradford  to 
Colne,  for  which  aj^plication  was  made  to  Parliament,  in  pursuance  of  the  above 
resolutions,  and  for  which  an  act  was  obtained,  which  received  the  roj^al  assent  on  the 
30th  of  June,  1845.  The  Leeds  and  Bradford  Company  obtained  their  act  for  their 
line  on  the  14th  of  July,  1844.  No  certificate  of  complete  registration  had  been 
obtained  by  any  company  or  persons  for  making  the  said  railway  at  the  time  of  the 
making  of  the  contract  in  question  in  this  cause,  nor  had  the  defendant  been  registered 
as  a  shareholder  in  any  company  for  the  shares  in  question. 

The  foregoing  are  the  agreed  facts  in  the  cause.  A  question  also  arises  as  to  the 
amount  of  damages.  The  jury  assessed  the  damages  at  £675,  but  leave  was  reserved 
to  move  to  reduce  them  to  £450.  It  was  proved,  that,  ou  the  10th  of  March,  1845, 
the  piice  was  such  as  to  make  a  difference  upon  the  fifty  shares,  amounting  to  £450. 
On  [142]  the  3rd  of  March,  1845,  the  plaintiff  caused  the  following  letter  to  be  wi'itten 
to  the  defendant's  brokers  : — 

"  Huddersfield,  March  3rd,  1845. 

"Gentlemen, — I  beg  to  give  you  notice,  that  I  am  prepared  to  take  up  the  fifty 
new  Bradfords  I  purchased  of  you  on  the  3rd  of  February  last ;  and  if  those  scrips 
are  not  delivered  to  me  on  or  before  the  10th  instant,  I  shall  buy  them  in  against  you, 
and  debit  you  with  the  difl'erence. — Yours  respectfully, 

"Joseph  Shaw." 
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The  learned  Judge  told  the  jury  that  he  did  not  consider  the  damages  limited  by 
the  price  within  the  time  specified  by  that  letter,  and  that  the  question  of  damages 
was  for  them  ;  and  that  they  were  as  near  as  thej'  could  to  place  the  plaintiff  in  the 
position  he  would  have  been  in  if  the  defendant  had  performed  his  contract.  They 
returned  a  verdict  for  £675  ;  but  the  verdict  was  to  be  reduced  to  £4.50,  if  the  Court 
should  be  of  opinion  that  that  sum  was  in  point  of  law  the  proper  measure  of  damages, 
and  that  the  learned  Judge  ought  to  have  so  directed  the  jury. 

Cleasby,  for  the  plaintiff,  in  the  first  place  relied  upon  the  decision  in  Young  v. 
Smith  ;  but,  it  being  intimated  by  the  Court  that  they  should  not  hear  the  question 
in  that  case  re-argued  in  this  court,  and  that  the  only  way  of  impeaching  that  decision 
was  by  writ  of  error,  and  therefore  the  only  question  which  ought  now  to  be  disposed 
of  was,  whether  this  was  a  company  formed  after  the  1st  of  November,  1844;  he 
proceeded  to  argue,  that  this  was  not  a  company  the  formation  of  which  was  com- 
menced after  the  1st  of  November,  1844  ;  for  that  the  shares  and  shareholders  in  the 
Shipley  and  Colne  line  were  not  shares  and  shareholders  in  a  new  line,  but  in  an 
extension  of  the  Leeds  and  Bradford  line ;  the  Shipley  and  Colne  line  being  to  be 
constructed,  not  by  [143]  a  newly-formed  company,  but  by  the  Leeds  and  Bradford 
companj' ;  and  the  only  reason  for  going  to  Parliament  again  being  for  the  purpose  of 
obtaining  power  to  create  new  shares,  and  thereby  to  raise  money  for  making  an 
extension  of  the  original  line.  This  view  of  the  case  was  confirmed  by  the  language 
of  the  parliamentary  contract,  and  by  the  provisions  of  the  act  itself.  The  former 
recited,  that  "  it  had  been  deemed  expedient  that  a  railway  should  be  made  by  the 
Leeds  and  Bradford  Kailway  Company  from  Shipley  to  Colne,  in  extension  of  and 
uniting  with  the  parliamentary  line  of  the  Leeds  and  Bradford  Railwa)'."  The  title 
of  the  act  was — "An  Act  to  enable  the  Leeds  and  Bradford  Railway  Company  to 
make  a  Branch  from  Shipley  to  Colne,  with  a  Branch  to  Haworth  ; "  and  the  3rd 
section  enacted,  "  that  it  should  be  lawful  for  the  said  company  " — that  is,  the  Leeds 
and  Bradford  Railway  Company — "  to  raise,  by  creating  new  shares,  in  addition  to 
the  sum  of  money  which  they  are  authorised  to  raise  by  virtue  of  the  said  recited  act, 
any  further  sum  of  money,  not  e.xceeding  in  the  whole  the  sum  of  £.300,000."  And 
the  4th  section  provided,  "  that  the  capital  so  to  be  raised  by  the  creation  of  new 
shares  should  be  considered  as  part  of  the  general  capital  of  the  said  company,  and 
should  be  subject  to  the  same  provisions  in  all  respects,  whether  with  reference  to  the 
payment  of  calls,  or  the  forfeiture  of  shares  on  non-payment  of  calls,  or  otherwise,  as 
if  it  had  been  part  of  the  oiiginal  capital,  except  as  to  the  nominal  amount  or  value 
of  such  shares,  and  the  proportionate  dividends  thereon  respectively,  and  except,  also, 
as  to  any  special  advantages  in  favour  of,  or  other  regulations  in  relation  to,  such 
shares,  which  may  be  resolved  on  by  any  general  or  special  general  meeting  of  the 
said  company,  and  except  as  to  the  amount  and  time  of  making  and  of  payment  of 
calls  on  such  new  shares,  which  the  directors  of  the  said  company  shall  i\x  from  time 
to  time,  as  they  shall  think  tit."  By  the  -5th  section,  if  the  old  shares  .are  at  a  premium, 
the  new  shares  were  to  be  offered  to  the  original  shareholders.  [144]  This  therefore, 
was  in  reality  nothing  more  than  the  introduction  of  new  members,  for  the  puipose  of 
the  extension  line,  into  the  Leeds  and  Bradford  Company,  and  not  the  formation  of  a 
new  joint-stock  company. 

Secondly,  with  respect  to  the  amount  of  damages,  he  urged  that  the  period  from 
the  10th  of  Maich,  when  the  contract  was  broken,  to  the  30th,  the  day  on  which 
others  were  bought  in  by  the  plaintiff  against  the  defendant,  could  not  be  considered 
an  unreasonable  time  for  the  purchaser  to  take  to  make  up  his  mind  as  to  the  re- 
purchase;  and  cited  Stewart  v.  Cauty  (8  M.  &  W.  IGO),  where  it  was  held,  that,  in  an 
action  foi-  the  non-acceptance  of  railway  shares,  the  proper  measure  of  damages  was 
the  difference  between  the  price  of  the  shares  on  the  day  when  they  ought  to 
have  been  accepted,  and  on  the  day  when  they  were  re-sold,  such  re-sale  being 
within  a  reasonahle  time.  [Parke,  B.  In  the  present  sUite  of  things,  we  all  know 
very  well  that  half  a  day  might  be  a  reasonable  time  to  allow  for  the  purchase  of 
shares.] 

Knowles,  contrJi,  argued  that  the  Leeds  and  Bradford  and  the  Shipley  and  Colne 
Railway  were  essentially  different  uudeitakiugs  ;  diflering  in  their  names,  in  the 
number  of  their  constituent  members,  and  in  the  value  of  their  shares  :  that  the  stat. 
8  &  9  Vict.  c.  38,  and  the  resolution  of  the  directors  of  the  4th  of  November,  1814, 
both  spoke  of  the  Shipley  and  Colne  as  a  now  line  of  railway  :  that,  further,  there 
were  provisions  in  tho  Leeds  and  Bradford  Eailway  Act  (the  7  &  8  Vict.  c.  59),  which 
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could  not  be  applied  to  the  other  line,  e.g.  those  which  inflicted  penalties  on  persons 
obstructing  the  railway  or  works.  Even  if  the  names  and  capital  of  the  companies 
were  the  same,  that  would  not  make  them  identical  where  their  objects  were 
different,  and  to  be  carried  into  effect  by  different,  means  and  in  different  places. 

[145]  Parke  B.  In  this  case  no  question  arises  on  the  construction  of  the  26th 
section  of  the  7  &  8  Vict.  c.  110.  If  the  decision  of  this  Court  upon  that  section,  in 
the  case  of  Young  v.  Smith,  is  to  be  questioned,  it  must  be  in  a  court  of  error.  The 
only  question  here  is,  whether  this  is  the  case  of  a  new  company,  formed  after  the 
1st  day  of  November,  1844  ;  and  I  think  it  is  quite  clear  that  it  is  not.  The  8  &  9 
Vict.  c.  xxxviii.,  was  not  intended,  and  does  not  purport,  to  incorporate  a  new 
company ;  it  only  extends  the  powers  of  an  existing  corporation,  by  enabling  them  to 
do  what  they  had  not  power  to  do  before,  namely,  to  construct  an  extension  line  of 
railway,  and  for  that  purpose  to  raise  capital  by  the  creation  of  new  shares,  instead 
of  by  mortgage,  or  in  some  other  way.  It  is  said  that  the  Shipley  and  Colne  line 
was  to  be  constructed  for  a  different  object,  and  not  to  benefit  the  shareholders  in  the 
Leeds  and  Bradford  Company.  But,  although  that  company  is  incorporated  by  the 
first  act,  the  right  to  the  profits  is  the  right  of  the  individuals,  who  from  time 
to  time  compose  the  company  :  the  corporation  is  seised  of  the  corporate  property,  and 
the  individuals  have  their  share  of  the  profits  or  .loss  ,of  the  undertakings.  The 
company  remains  the  same,  though  the  undertakings  are  different. 

AVith  respect  to  the  amount  of  damages,  I  was  at  first  disposed  to  think  that  this 
was  like  the  case  of  an  action  for  not  replacing  stock,  in  which  the  measure  of  damages 
is  the  diffei-ence  of  price  on  the  day  on  which  it  ought  to  have  been  replaced,  and  on 
the  daj'  of  the  trial ;  but,  upon  consideration,  I  think  it  more  resembles  the  case  of  an 
action  for  the  non-delivery  of  goods.  In  the  case  of  Gainsford  v.  Carrol  (2  B.  &  C.  624), 
which  was  an  action  for  not  delivering  goods  on  a  given  day,  the  Court  held,  that  it 
was  not  like  the  case  of  a  loan  of  stock,  where  the  borrower  holds  in  his  hands  the 
money  of  the  lender,  and  thereby  prevents  him  from  using  it  altogether ;  for  that  the 
plaintiff,  having  his  money  in  his  [146]  possession,  might  purchase  the  like  goods 
the  very  day  after  the  contract  was  broken ;  and  therefore  that  the  true  measure  of 
damages  was  the  diffei'ence  between  the  price  agreed  upon  and  the  market  price  of 
the  goods  at  the  time  the  contract  was  broken.  Here  the  plaintiff  had  his  money  in  his 
own  possession,  and  might  have  gone  into  the  market  and  bought  other  shares  as  soon 
as  the  contract  was  broken.  The  question  therefore  is,  when  it  was  broken.  Now 
the  plaintiff,  hy  his  letter  of  the  .3rd  of  March,  gave  the  defendant  until  the  10th 
of  March  to  deliver  the  shares  ;  and  he  is  not,  therefore,  entitled  to  calculate  the 
damages  with  reference  to  any  amount  the  shares  might  have  sold  for  subsequently 
to  the  10th. 

Our  judgment,  therefore,  will  be,  to  direct  that  the  verdict  on  the  3rd  and 
4th  pleas  be  entered  for  the  plaintiff,  and  that  the  damages  be  reduced  from  £675 
to  £450. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  accordingly. 

Regina  v.  The  Sheriff  of  Middlesex,  in  a  Cause  of  Rogers  v.  Taylor. 
Jan.  30,  1846. — The  plaintiff  recovered  judgment  against  the  defendant  for  £61, 
and  a  ca.  sa.  issued,  indorsed  to  levy  that  sum,  together  with  costs,  &c.  The 
sheriff  having  disobeyed  a  rule  of  Court  to  fjring  in  the  bodj',  an  attachment 
issued  against  him,  which  was  set  aside  on  payment  of  costs,  and  on  perfecting 
special  bail.  These  terms  not  being  complied  w-ith,  owing  to  a  mistake  of  the 
sheriff's  officer,  a  habeas  corpus  issued  to  the  coroner  to  bring  up  the  body  of  the 
sheriff.  The  sheriff  thereupon  took  out  a  summons  to  shew  cause  why,  upon  his 
complying  with  the  previous  rule,  and  paying  the  costs  of  the  habea.s,  all  further 
proceedings  under  it  should  not  be  stayed.  Before  this  summons  became 
returnable,  the  under-sheriff"  paid  over  to  the  plaintiff's  attorney  the  full  amount 
of  the  penalty  of  the  bail-bond,  and  the  costs.  The  Court  made  absolute  a  rule 
upon  the  plaintiff  to  refund  to  the  sheriff  the  surplus  beyond  the  £61  and  costs. 

[S.  C.  3  D.  &  L.  472  ;  15  L.  J.  Ex.  93.] 

Jervis  had  obtained  a  rule,  calling  upon  the  plaintiff'  to  shew  cause  why  he  should 
not  refund  the   amount  paid  to  him  by  the  sheriff  of   Middlesex,  after  deducting 
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therefrom  the  amount  of  the  debt  and  costs.  It  appeared  from  the  affidavits,  that,  in 
May  last,  the  plaiiitift'  commenced  an  action  against  the  defendant,  to  recover  the  sum 
of  611.  Is.,  which  proceeded  to  judgment,  and  a  ca.  sa.  issued  thereon  [147]  against 
the  defendant,  directed  to  the  Sherifi'  of  Middlesex,  and  indorsed  to  levy  611.  Is., 
together  with  the  costs,  &c.  The  sheriff  having  disobeyed  a  rule  of  court  to  bring  in 
the  bod}^  an  attachment  issued  against  him,  which  was  set  aside  in  last  Michaelmas 
Term,  on  payment  of  costs,  and  on  perfecting  special  bail.  These  terms  not  having  been 
complied  with,  owing  to  a  mistake  of  the  sherifi''s  officer,  on  the  ISth  of  November  a 
writ  of  habeas  corpus  issued  to  the  coroner,  directing  him  to  bring  up  the  body  of  the 
sheriff.  The  sheriff  thereupon  took  out  a  summons,  calling  upon  the  plaintiff  to  shew 
cause  wh}',  upon  the  sheriff's  complying  with  the  previous  rule  and  paying  the  costs 
of  the  habeas  corpus,  all  further  proceedings  under  the  writ  should  not  be  stayed. 
Before  this  summons  became  returnable,  the  under-sheriff  paid  over  to  the  plaintiff's 
attorney  the  sum  of  1221.  10s.,  being  the  amount  of  the  penalty  in  the  bail-bond, 
with  costs. 

Montagu  Chambers  shewed  cause.  The  plaintiff  is  entitled,  under  the  circum- 
stances, to  retain  the  whole  sum  paid  over  by  the  sheriff,  and  is  not  limited  to  the 
sum  indorsed  on  the  ca.  sa.  The  practice  is  thus  stated  in  Archbold's  Practice,  571 
(7th  cd.) : — "  When  the  proceedings  are  against  the  sheriff,  the  Court  will  not  in  general 
relieve  him,  if  it  appear  that  he  has  been  guilty  of  a  breach  of  duty,  as  by  letting  the 
defendant  out  of  custody  without  taking  from  him  such  a  bail-bond  as  is  required  by 
the  statute."  And  again,  "If  the  attachment  be  not  set  aside,  the  sheriff  can  be 
discharged  from  it  only  on  payment  of  the  whole  debt  and  costs  in  the  original  action, 
to  the  extent  of  the  penalty  of  the  bail-bond,  (and  not  merely  the  sum  sworn  to  and 
costs),  and  also  the  costs  of  the  attachment,"  &c.  [Pollock,  C.  B.  This  is  not  an 
application  to  set  aside  an  attachment,  but  to  get  back  a  part  of  the  sura  that  the 
sheiiff  has  paid  over  to  the  plaintiff.]  But,  the  sheriff  having  been  guilty  of  this 
[148]  misconduct,  and  having  paid  the  money  over  with  knowledge  of  all  the  facts, 
he  ought  not  to  have  it  refunded. 

Jervis  was  not  called  upon  to  argue  in  support  of  the  rule. 

Pollock,  C.  B.  It  seems  to  me  that  the  plaintiff  cannot  be  entitled  to  retain 
more  than  the  sum  indorsed  upon  the  writ  and  the  costs,  and  that  he  must  refund 
the  rest  to  the  sheriff.  The  sum  paid  over  by  the  sheriff  to  the  plaintiff  is  not  in  the 
nature  of  a  penalty  for  misconduct.  It  is  his  duty  to  place  the  plaintifl'  iti  the  same 
situation  as  if  special  bail  had  been  put  in  and  perfected  regularly  ;  and  he  does  so 
by  paying  him  the  amount  of  the  sum  indorsed  upon  the  writ.  The  rule  must  be 
absolute. 

Pakkk,  B.  I  am  of  tlie  same  opinion.  The  sheiiff  is  to  put  the  plaintifl'  in  the 
same  condition  as  if  he  had  done  his  duty  in  the  first  instance,  and  had  put  in  and 
perfected  bail.  The  defendant  in  the  action  would  l)e  entitled  to  his  dischai'ge  on 
payment  of  the  sum  indorsed  on  the  writ,  with  XIO  for  costs.  The  rule  of  H.  T., 
2  Will.  4,  s.  21,  says,  that  "bail  shall  be  liable  to  the  sum  sworn  to  by  the  affidavit 
of  debt,  and  the  costs  of  suit,  not  exceeding  in  the  whole  the  amount  of  their 
recognizance."  Now  the  sheriff's  liability  to  the  plaintiff  is  for  not  putting  in  bail ; 
he  is  therefore  to  be  responsible  to  the  same  extent  as  the  bail  would  be,  that  is,  in 
the  amount  of  the  debt  and  costs. 

Aldki;son,  B.,  and  Platt,  B.,  concurred. 

Kule  ab.solute. 


[149]  Bketon  v.  Jupp.  Jan.  30,  1846. — The  plaintifl',  lieing  under  a  peremptory 
undertaking  to  go  to  trial  on  the  10th  of  January,  obtained  a  side-bar  rule  to 
discontinue  on  payment  of  costs,  the  plaintiff  undertaking  to  pay  the  said  costs, 
and  consenting  to  judgment  of  non  ])ros.  if  not  paid  in  four  days.  On  the  10th 
of  January  the  plaintiff's  attorney  obtained  and  served  on  the  defendant's 
attorney,  an  appointment  for  taxation,  at  eleven  o'clock  on  the  12th,  at  which 
time  the  defendant's  attorney  attended  before  the  Master,  but  protested  against 
the  rule  to  discontiinie  as  being  irregular,  and  declined  to  bring  in  his  costs  to 
be  tiixed  ;  and  on  the  same  day  he  obtained  .i  ride  absolute  for  judgment  as  in 
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case  of  a  nonsuit: — Held,  that  this  judgment  was  regular. — A  rule  to  discontinue 
is  not  a  stay  of  proceedings. 

[S.  C.  3  D.  &  L.  474;  15  L.  J.  Ex.  120.] 

Hawkins  had  obtained  a  rule  calling  upon  the  defendant  to  shew  cause  why  a  rule 
absolute  for  judgment  as  in  case  of  a  nonsuit,  and  the  judgment  signed  thereupon, 
should  not  be  set  aside.  The  affidavits  disclosed  the  following  facts  : — The  plaintiff, 
being  under  a  pei'emptory  undertaking  to  go  to  trial  on  the  10th  of  January,  obtained 
the  following  side-bar  rule  to  discontinue,  pursuant  to  the  rule  of  H.  T.,  2  Will.  4, 
s.  106  : — "It  is  ordered,  that,  upon  payment  of  costs,  to  be  taxed  by  the  Master,  this 
action  be  discontinued,  the  plaintiff  heieby  undertaking  to  pay  the  said  costs,  and 
also  hereby  consenting,  that,  if  the  said  costs  are  not  paid  within  four  days  from  the 
Master's  allocatur,  the  defendant  shall  be  at  liberty  to  sign  judgment  of  non  pros." 
On  the  10th  of  January,  the  plaintiti's  attorney  obtained,  and  served  on  the  defen- 
dant's attorney,  an  appointment  for  taxation,  at  eleven  o'clock  on  the  12th.  On  that 
day,  the  defendant's  attorney  attended  before  the  Mastei',  but  protested  against  the 
rule  as  being  irregular,  and  declined  to  bring  in  his  costs  to  be  taxed  ;  and  on  the 
same  day  the  rule  absolute  was  obtained  for  judgment  as  in  case  of  a  nonsuit,  and 
judgment  was  signed  the  following  day. 

Bramwell  appeared  to  shew  cause ;  but  when  he  had  stated  the  facts,  the  Court 
called  upon 

Hawkins  to  support  the  rule.  The  defendant  was  irregular  in  applying  for  judg- 
ment as  in  case  of  a  nonsuit  after  he  had  been  served  with  a  rule  to  discontinue  : 
Cuoper  [150]  v.  Hollmoay  (1  Hodges,  76),  Tiling  v.  Hodgson  (13  M.  &  W.  638).  The 
judgment  of  discontinuance  would  have  related  back  to  the  date  of  the  rule  :  BrmuU 
V.  Peacock  (1  B.  &  Or.  649).  At  all  events,  the  service  of  the  rule  to  discontinue 
operated  as  a  stay  of  proceedings.  [Pollock,  C.  B.  Have  you  any  authority  for  that 
position  ?]  No  express  authority  has  been  found,  but  it  is  reasonable  that  it  should 
be  so  treated. 

Per  Curiam. (c?)  This  rule  must  be  discharged.  The  defendant  was  entitled  to 
his  judgment  as  in  case  of  a  nonsuit,  and  was  not  bound  to  accept  instead  of  it  the 
mere  undertaking  of  the  plaintiff  to  pay  the  costs.  As  to  the  other  point,  the  Master 
informs  us,  that  service  of  a  rule  to  discontinue  is  not  of  itself  any  stay  of  proceedings. 

Rule  discharged,  with  costs. 


[151]  Sims  v.  Prosser.  Jan.  30,  1846. — Where  the  writ  of  summons  described  the 
defendant  as  "Frederick  C.  Piosser,"  an  affidavit  sworn  by  him  in  support  of  a 
rule  for  setting  aside  the  judgment  for  irregularity,  the  title  of  which  described 
him  as  "Fredeiick  Coulston  Prosser"  (his  real  name),  was  held  irregular. 

[S.  C.  15  L.  J.  Ex.  199.] 

Gray  having  obtained  a  rule  to  shew  cause  why  the  judgment  and  fi.  fa.  in  this 
cause  should  not  be  set  aside  for  irregularity. 

Ball,  on  shewing  cause,  objected  that  the  affidavits  (of  the  defendant  and  others) 
on  which  the  rule  had  been  moved  for,  were  wrongly  intitled.  The  writ  of  summons 
described  the  cause  as  Henry  Sims  v.  Frederich  C.  Prosser,  whereas  the  affidavits  were 
intitled,  Henry  Sims  v.  Frederick  Coulston  Prosser.  In  Regina  v.  The  Sheriff  of  Surrey 
(8  Dowl.  P.  C.  510),  where  an  action  had  been  brought  against  a  defendant  by  the 
initial  of  his  christian  name,  "  W.,"and  proceeded  to  execution  so  intitled,  it  was  held, 
that  an  affidavit,  in  support  of  the  application  against  the  sheriff  for  not  returning  the 
fi.  fa.,  which  described  the  defendant  by  his  christian  name  of  "  William,"  could  not 
be  read.     Shrimptmi  v.  Carter  (3  Dowl.  P.  C  648)  is  an  authority  to  the  same  effect. 

Gray,  contra.  The  affidavits  are  correctly  intitled.  There  is  no  doulit,  from  the 
affidavit  made  by  the  defendant,  that  his  real  name  is  Frederick  Coulston  Prosser,  and 
that  he  is  the  party  whose  goods  have  been  seized.  There  can  be  no  reason,  therefore, 
why  the  affidavit  should  not  be  made  in  his  true  name,  although  the  stat.  3  &  4  Will. 
0.  42,  enables  the  plaintiff,  in  the  writ  and  declaration,  to  use  his  initial  only. 

{d)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Eolfe,  B. 
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Per  Curiam. (c)     The  affidavits  are  not  properly  intitled  in  the  cause.     The  rule  will 
be  absolute  without  costs,  the  defendant  undertaking  not  to  bring  any  action. 
Rule  absolute  accordingly. 


[152]  Dixon  v.  Oliphant.  Jan.  30,  1846. — A  rule  for  an  attachment  for  non-pay- 
ment of  costs  pursuant  to  the  Master's  allocatur  and  rule  of  court,  was  refused, 
on  the  ground  of  a  defect  in  the  service  of  the  power  of  attorney.  A  proper 
service  was  afterwards  effected,  and  a  fresh  demand  of  the  costs  was  made,  and 
payment  again  refused  : — Held,  that  a  fresh  rule  might  then  be  obtained  for 
the  attachment. 

[S.  C.  3  D.  &  L.  485;  15  L.  J.  Ex.  106.] 

This  was  a  rule  for  an  attachment  against  the  plaintiff,  for  non-payment  of  costs 
pursuant  to  a  rule  of  court  and  the  Master's  allocatur  thereon.  The  defendant  had 
previously  made  the  same  application  early  in  this  term,  when  it  was  refused,  on  the 
ground  of  a  defect  in  the  service  of  the  power  of  attorney  ;  but  leave  was  given  him 
to  make  a  fresh  application  when  a  better  service  should  have  been  effected.  The 
present  rule  was  accordingly  obtained  on  an  affidavit  of  a  proper  service  of  the  power 
of  attorney,  and  of  a  fresh  demand  of  the  costs,  and  refusal  to  pay  them. 

Pearson  shewed  cause,  and  contended  that  a  party  could  not,  after  a  motion  of 
this  kind  has  been  made  and  refused,  renew  that  motion  on  amended  materials  : 
Levi  V.  Cayle  (2  Dowl.  P.  C.  (N.  S.)  933),  Ex  park  Hasleham  (1  Dowl.  P.  C. 
(N.  S.)  792). 

Oliphant,  contra,  was  stopped  by  the  Court. 

Per  Curiam. (c)  There  is  no  weight  in  this  objection.  In  the  cases  cited,  the 
same  questions  were  brought  before  the  Court  on  amended  materials  ;.but  here  there 
has  been  a  fresh  demand  of  the  costs,  and  a  fresh  contempt,  after  a  proper  service  of 
the  power  of  attorney  has  been  effected.  The  defendant  proceeds  upon  new  matter, 
and  does  not  bring  into  question  the  former  decision  of  the  Court. 

The  case  accordingly  proceeded  on  the  merits,  and  the  rule  was  made  absolute. 


[153]  Brooke  v.  Spong  and  Otiier.s.  Jan.  19,  184G. — The  defendants  in  replevin 
having  avowed  for  rent  in  arrear,  the  plaintiff  pleaded  in  bar,  that,  before  the 
defendants  had  anything  in  the  premises,  K.  F.  was  seised  in  fee,  and  by  his  will 
gave  to  his  wife  an  annuity  (with  power  of  distress),  issuing  out  of  the  premises, 
for  her  life,  if  she  should  so  long  continue  his  widow,  and  should  not  live  with 
Jiny  other  man,  except  a  father  or  brother  or  brothers.  The  plea  then  alleged 
the  death  of  R.  F.  without  altering  his  will,  wherebj'  his  widow  became  seised  of 
the  annuity,  and  eontimied  so  seised  until  the  plaintiff,  in  order  to  avoid  a  distress 
for  arrears  of  the  annuity,  paid  her  the  rent  mentioned  in  the  avowry  : — Held, 
that  the  condition  annexed  by  the  will  to  the  gift  of  the  annuity  was  a  condition 
subsequent ;  and  therefore  it  was  not  necessary  that  the  plea  in  bar  should  aver 
the  continuance  of  the  widowhood,  ifec. 

[S.  C.  15  L.  J.  P:x.  94.] 

Replevin.  The  defendants  avowed  and  made  cognizance  for  121.  10s.,  being 
twenty-six  weeks'  rent,  ending  the  7th  March,  1844,  for  a  dwelling  house  held  by  the 
plaintiff  as  tenant  to  the  defendants,  William  Spong  and  William  Spong  the  younger, 
under  a  demise  theretofore  made  by  them  to  the  plaintiff,  at  the  weekly  rent 
of  9s.  7?,d. 

Plea  in  Itar,  that,  before  the  demise  in  the  avowry  and  cognizance  mentioned,  and 
before  the  defendants,  \\'illiam  Spong  and  William  Spong  the  younger,  had  any  thing 
in  the  .said  dwelling-house,  to  wit,  on  the  14th  .lanuary,  1837,  one  Robert  Fearnley 
was  seised  in  his  demesne  as  of  fee  in  the  said  dwelling-house  in  which,  ifec.  ;  and  the 
said  Robert  Fearnley,  being  so  seised  as  aforesaid,  afterwards,  and  before  the  1st 
January,  1838,  to  wit,  on  the  14th  January,  1837,  duly  made  and  published  his  last 

(c)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
Ex.  Div.  IX.— 26 
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will  and  testament,  &c.,  and  thereby  gave  and  devised  unto  Sally  Fearnle3',  then  being 
his  wife,  and  to  her  assigns,  for  her  natural  life,  in  case  the  said  Sally  should  so  long 
continue  his  the  said  Robert  Fearnley's  widow,  and  not  live  with  any  other  man 
except  a  father,  or  brother  or  brothers,  one  annuity  or  yearly  rent-charge  or  sum  of 
£25  per  annum,  to  be  issuing  and  payable  out  of  the  said  dwelling-house  (amongst 
other  hereditaments),  and  to  be  paid  to  the  said  Sally  half-yearly,  the  first  payment 
ther'eof  to  be  made  at  the  end  of  six  months  to  be  computed  from  his  the  said  Kobert 
Fearnley's  decease.  The  plea  then  stated,  that  the  will  gave  powers  of  entry  and 
distress  in  case  of  non-payment  of  the  annuity  ;  and  alleged  the  death  of  Robert 
Fearnle)^  on  the  20th  January,  1837,  without  altering  his  will;  whereupon  and 
whereby  the  .said  Sally  became  seised  as  of  freehold  of  the  [154]  said  annuity  or 
yearly  rent-charge  or  sum  of  £25  per  annum,  issuing  and  payable  as  aforesaid,  for 
and  during  the  term  of  her  natural  life,  in  case  she  should  so  long  continue  the  said 
testator's  widow,  and  not  live  with  any  other  man,  except  a  father  or  brother  or 
brothers,  and  payable  half-yearly,  &c.,  and  continued  so  seised  until  the  time  of  the 
making  of  the  payment  hereinafter  mentioned.  And  the  plaintift'  further  says,  that, 
before  the  said  time  when  &c.,  and  during  the  life  of  the  said  Sally,  to  wit,  on  the 
26th  July,  18-13,  121.  10s.,  being  half  of  the  said  annuity,  became  due  to  the  said  Sally 
for  the  half-year  ending  the  day  and  year  last  aforesaid,  and  continued  due  and  in 
arrear  to  the  .said  Sally  until  the  plaintitt'  made  the  payment  hereinafter  mentioned. 
And  thereupon  afterwards,  while  the  said  last-mentioned  sum  was  so  due  and  in  arrear 
to  the  said  Sally  and  after  all  the  rent  in  the  avowry  and  cognizance  mentioned  had 
become  due,  and  before  the  said  time  when  &c.,  to  wit,  on  the  8th  March,  1844,  she 
the  said  Sally  gave  notice  of  the  said  several  premises  to  the  plaintiff',  then  being 
tenant  of  the  .said  dwelling-house  in  which,  &c.,  and  required  him  to  pay  to  her  the 
said  sum  of  121.  10s.  in  the  said  avowry  and  cognizance  mentioned,  in  payment  and 
discharge  of  the  said  sum  of  121.  10s.,  so  then  due  and  in  arrear  to  her  as  aforesaid, 
and  demanded  payment  thereof  from  the  plaintiff;  wherefore  the  plaintiff,  in 
order  to  prevent  certain  goods  of  him  the  plaintiff,  then  being  in  and  upon  the  said 
dwelling-house,  from  being  distrained  by  the  said  Sally  for  the  .said  sum  of  121.  10s., 
so  then  due  and  in  arreai-  to  her  as  aforesaid,  after  all  the  said  arrears  in  the  said 
avowry  mentioned  had  accrued  due  as  therein  mentioned,  and  before  the  said  time 
when  &c.,  to  wit,  on  the  Sth  day  of  March,  1844,  paid  to  the  said  Sally  the  said 
arrears  for  which  the  said  distress  was  made,  as  in  the  avowry  and  cognizance 
mentioned,  in  payment  of  the  said  sum  of  121.  10s.,  so  then  due  and  in  arrear  to  the 
said  Sally  as  aforesaid.  And  so  the  plaintiff  says,  that  nothing  of  the  said  121.  10s.  of 
the  rent  in  the  said  avowiy  and  cognizance  mentioned,  was  in  arrear  [155]  to  the 
defendants,  William  Spong  and  William  Spong  the  younger,  in  manner  and  form,  &c. 
Verification,  and  prayer  of  judgment. 

Special  demurrer,  assigning  for  causes,  that  it  does  not  sufficiently  appear  upon 
the  face  of  the  plea  that  the  said  Sally  was  entitled  to  receive  the  half  of  the  said 
annuity,  or  any  part  thereof,  under  the  said  will  of  the  said  Robert  Fearnley,  or 
that  the  plaintiff  was  justified  in  paying  her  the  same  as  in  the  plea  mentioned,  or 
that  such  payment  was  other  than  a  voluntary  one  ;  inasmuch  as  it  is  not  averred  or 
sufliciently  stated  in  the  plea,  that,  at  the  time  when  the  said  half  of  the  said  annuity 
became  due,  or  at  the  time  of  the  payment  thereof  by  the  plaintiff'  to  the  said  Sally, 
she  was,  or  that  she  had  continued  to  be  from  the  death  of  the  testator  Robert 
Fearnley,  up  to  such  times  respectively,  the  widow  of  the  said  Robert  Fearnley ;  or 
that  she  had  not  at  or  during  such  time  lived  with  any  other  man  except  a  father  or 
brother  or  brothers  ;  in  any  or  either  of  which  cases  the  said  annuity  would  not, 
according  to  the  provisions  of  the  said  will,  have  become  due  anil  payable  to  the  said 
Sally.  And  that  it  is  not  alleged  in  the  plea  that  the  plaintiff'  paid  the  said  half 
of  the  said  annuity  with  the  consent  of  the  defendants,  whose  tenant  the  plaintiff 
was,  or  that  they  assented  to  such  payment.  And  that  the  said  plea  amounts  to  a 
plea  of  riens  in  arrere.     Joinder  in  demurrer. 

The  case  was  argued  at  the  sittings  in  banc  after  last  Michaelmas  Term 
(December  4),  by 

Robinson,  in  support  of  the  demurrer.  This  plea  in  bar  is  bad,  at  least  on  special 
demurrer,  for  want  of  an  averment  that  the  wife  of  the  testator  continued  his  widow, 
and  did  not  live  with  any  other  man  except  a  father  or  brother  or  brothers.  Dayrell 
v.  Hoare  (12  Ad.  &  E.  356;  4  P.  &  D.  114)  and  Fryer  v.  Coomh  (11  Ad.  &  E.  403; 


15M.  &W.156.  BROOKE    V.   SPONG  803 

4  P.  &  D.  120)  [156]  are  distinct  authorities  to  she"-,  that,  where  a  party  justifies  in 
a  right  which  he  claims  under  the  estate  of  a  tenant  for  life,  he  is  bound  to  allege 
the  continuance  of  the  life.  The  same  doctrine  applies  to  this  case.  In  the  Doctrina 
Placitandi,  p.  ",)0,  there  is  a  passage  precisel,v  in  point : — "Estate  for  life  was  granted  to 
a  feme  sole,  quamdiu  vi.xerit  sola  ;  in  claiming  this  estate,  she  ought  in  pleading  to  shew 
performance  of  the  condition,  namely,  that  she  was  sole,  according  to  the  condition.' 
Co.  Litt.  42  a.,  and  214  b.,  and  the  case  of  Fnthury  v.  Tredlian  (Dyer,  142  b  ),  are  also 
authorities  to  the  same  eflect.  The  argument  on  the  other  side  no  doubt  will  be,  that 
this  is  the  grant  of  an  absolute  estate,  defeasible  only  by  matter  subsequent ;  but 
the  authorities  referred  to  shew  that  it  is  not  so,  but  that  it  is  a  conditional 
limitation  only.  It  is  like  the  case  of  a  lease  for  years,  if  A.  shall  so  long  live,  in 
which  case  the  continuance  of  the  life  ought  to  be  averred ;  Ingram  v.  Tothill 
(2  Mod.  93).  [Parke,  B.  f/^g'/i/(«Z'«  co-se  (7  Rep.  9)  is  an  authority  against  you.]  The 
doctrine  there  stated  is  applicable  only  to  the  case  of  an  estate  which  has  vested  ; 
and  there  the  averment  which  it  was  said  ought  to  have  been  made,  viz  ,  an  averment 
of  the  exercise  of  the  office  for  the  support  of  which  the  annuity  was  given,  clearly 
referi'ed  to  matter  subsequent.  [Parke,  B.  In  JVynne  v.  IVi/nne  (2  Man.  &  Gr.  8  ; 
2  Scott,  N.  R.  278),  where  a  rent-charge  was  devised  to  A.,  so  long  as  her  conduct 
and  behaviour  should  be  discreet,  and  meet  with  the  approbation  of  J.  S.,  the  Court 
of  Common  Pleas  were  of  opinion  that  the  discreetness  of  her  conduct  and  behaviour, 
and  the  approbation  of  J.  S.,  were  conditions  subsequent,  compliance  with  which  need 
not  be  averred  in  a  plea  alleging  the  continuance  of  the  rent-charge.]  There  was  no 
direct  decision  in  that  case;  the  plaintift'  elected  to  amend.  How  can  it  be  assumed 
here  that  the  widow  ever  began  to  live  with  a  father  or  a  brother?  The  authorities 
on  this  subject  are  collected  in  the  notes  to  Thurshy  v.  Plant  (2  Saund.  230  b.). 

[157]  Addison,  contra.  In  this  case  the  annuity  vested  in  the  widow  immediately 
on  the  death  of  the  testator ;  and  therefore  the  words  which  are  relied  upon  on  the 
other  side  amount  to  no  more  than  a  condition  subsequent.  That  being  so,  according 
to  the  rules  of  pleading,  the  continuance  of  the  widowhood,  &c.  need  not  be  averred 
by  the  plaintifi';  if  there  has  been  a  breach  of  the  condition,  that  should  come  by  way 
of  answer  from  the  defendant.  Pulbury  v.  Trerilian  is  no  authority  against  this  view 
of  the  case  ;  the  present  point  was  not  determined  :  it  apears  that  the  averment,  that 
the  widow  (to  whom  the  lands  were  devised  dum  sola,)  continued  sole,  was  introduced 
upon  the  record  by  consent.  In  the  passage  cited  from  Co.  Litt.  214  b.,  the  only 
question  considered  is,  whether  the  estate  was  defeated  in  fact,  not  whether  an 
averment  of  the  continuance  of  the  estate  was  necessary  in  pleading.  On  the  other 
band,  Ughtied's  ca-'<e,  and  Wynne  v.  IKynne,  are  direct  authorities  in  favour  of  the 
plaintiff.  And  in  Com.  Dig.  Pleader  (C.  57),  it  is  said,  "  Where  an  estate  or  interest 
passes  or  vests  immediately,  and  is  to  be  defeated  by  a  condition  subsequent  or 
matter  ex  post  facto,  be  it  in  the  affirmative  or  negative,  or  to  be  performed  by  the 
plaintifl'  or  the  defendant  or  any  other,  performance  of  that  matter  need  not  be 
averred."  ...  "  If  a  grant  be  of  an  annuity  to  A.  till  he  be  advanced  to  a  benefice, 
A.,  in  annuity,  need  not  say  that  he  is  not  3'et  advanced  :  7  Co.  10  a.  b."  [He  then 
proceeded  to  argue  the  point  as  to  the  plea  amounting  to  riens  in  arrere,  and  cited 
Co.  Litt.  303,  and  Cecil  v.  Harris  (Cro.  Eliz.  140).] 

Robinson  wiis  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[158]  P.\KKE,  B.  The  question  on  this  case  arises  on  a  special  demurrer  to  a  plea 
in  bar.  The  avowry  is  for  rent  of  a  dwelling-house,  121.  10s.,  due  to  the  defendants. 
The  plea  in  I)ar  is,  that,  prior  to  the  demise  in  the  avowry  mentioned,  and  before  the 
defendants  had  anything  in  the  dwelling-house,  one  Fearnley  was  seised  in  fee,  and 
l)y  will,  duly  executed,  gave  to  his  wife,  Sally  Fearnley,  during  the  term  of  her 
natural  life,  in  case  she  should  so  long  continue  his  widow,  and  not  live  with  an\' 
other  man,  except  a  father  or  brother  or  brothers,  a  rent-charge  of  2.')1.  per  anrnim, 
issuing  out  of  the  dwelling-house,  payable  half-yearly,  the  first  payment  to  l)e  made 
at  the  end  of  six  months  after  his  decease,  with  power  of  entry  and  distress.  The 
plea  then  avers  that  Fearnley  died  seised,  leaving  his  wife  surviving :  that  she  con- 
tiiuied  seised  until  the  time  of  payment;  that  half  a  year's  ainiuity  was  in  arrear  to 
her;  that  the  plaintiff,  to  prevent  his  goods  being  distrained,  paid  the  amount  to  her, 
and  so  nothing  of  the  rent  distrained  for  was  in  arrear.     To  this  plea  in  bar  there  is 
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a  special  demurrer,  assigning  for  cause  (inter  alia),  that  the  right  of  the  wife  did  not 
sufficiently  appear. 

On  consideration  of  the  arguments  and  authorities,  we  are  of  opinion  that  the 
objection  ought  not  to  prevail.  It  is  no  doubt  an  established  rule,  that  one  who  derives 
a  title  or  excuse  under  another  who  has  a  particular  estate,  must  shew  the  continuance 
of  that  estate  (1  Wms.  Saund.  235,  n.  8);  and  the  question  is,  whether  this  plea  in 
bar  does  so  sufficiently.  We  think  it  does.  That  the  life  of  the  annuitant  continued 
is  expressly  averred  ;  but  it  was  argued  by  Mr.  Kobinson,  that  it  must  be  alleged  also 
that  she  continued  sole,  and  resided  as  required  by  the  will.  We  are  of  opinion  that 
this  objection  ought  not  to  prevail.  We  do  not  rest  the  answer  to  the  objection,  on 
the  ground  that  there  is  an  averment  of  the  performance  of  the  condition  by  necessary 
implication ;  because,  although  it  is  stated  that  the  wife  [159]  continued  seised  till 
the  time  of  payment,  which  certainly  would  be  a  sufficient  averment  of  the  continuance 
of  the  estate  on  general  demurrer ;  Dyer,  304  b.  Scainter  v.  Johnson  (Sir  Thos.  Jones, 
227) ;  it  is  doubtful  whether  it  would  be  good  on  special  demurrer  :  see  Lord  Hale's 
opinion  in  Harlow  v.  Bradnox,  as  reported  in  3  Keble,  151.  But  the  reason  why  we 
think  the  objection  untenable  is,  that,  upon  the  weight  of  authority,  the  condition  is 
a  condition  subsequent,  in  defeasance  of  the  estate  in  the  annuity,  and  not  a  condition 
precedent ;  and  the  breach  of  such  condition  ought  to  be  shewn  on  the  other  side. 
There  is  no  doubt  a  position,  cited  from  a  book  of  great  authority,  the  Dootrina 
Placitandi,(i)  that,  where  an  estate  for  life  is  granted  to  a  feme  sole  quamdiu  vixerit 
sola,  in  claiming  the  estate,  she  ought  to  shew  performance  of  the  condition,  that  she 
was  sole ;  but  there  are  many  authorities  to  the  contrary  :  and  it  is  laid  down  as  clear 
law  in  Ughired's  case  (7  Kep.  9  b.),  and  in  Plowden,  33,  in  the  case  of  CoUhwst  v.  Bejushin, 
that  when  the  condition  is  subsequent  to  the  estate,  and  goes  in  defeasance  of  it,  it 
shall  be  pleaded  by  him  who  will  take  benefit  by  the  defeasance ;  as  if  an  annuity  be 
granted  to  one  until  he  shall  be  promoted  to  a  benefice,  he  shall  have  a  writ  of  ainiuity, 
without  shewing  that  he  is  not  advanced,  for  this  goes  in  defeasance  of  the  annuity, 
and  ought  to  be  shewn  by  him  who  will  benefit  by  the  defeasance ;  and  accordingly  it 
was  decided  in  that  case,  by  the  majority  of  the  Judges,  that  where  an  estate  for  the 
term  of  life  was  granted  to  the  defendant,  if  he  would  inhabit  and  reside  daring  the 
term,  that  was  a  condition  subsequent  to  the  estate,  and  in  defeasance  of  it ;  and  no 
averment  of  the  performance  of  the  condition  was  necessary  by  the  party  pleading 
the  estate  for  life.  The  case  of  IFynne  v.  Jf'ynne  (2  Man.  &  Gr.  8)  is  to  the  same 
effect;  and,  on  the  authority  of  [160]  these  cases,  we  must  hold  that  the  estate  for 
life  did  vest  on  the  testator's  death,  and  was  liable  to  be  defeated  by  the  widow's 
marriage,  or  her  residence  in  the  manner  prohibited  in  the  will ;  and  consequently 
that  the  plea  in  bar  is  good. 

Judgment  for  the  plaintiff'. 

Doe  d.  the  Marquis  of  Bute  v.  Guest,  Bart.  Jan.  21,  1846. — A.  agreed  to  let, 
and  B.  to  take  a  piece  of  land,  with  liberty  to  build  thereon  such  warehouses, 
glasshouses,  kilns,  houses  for  workmen  and  other  erections  necessary  for  carrying 
on  the  business  of  a  glass  manufactory,  as  he  should  think  fit,  for  sixty-one  years, 
at  a  certain  rent ;  and  B.  agreed  to  pay  the  rent,  to  build  in  a  substantial  manner, 
and  not  to  use  the  premises  for  any  other  purpose  than  a  glass  manufactory 
during  the  term.  A  lease  and  counterpart  to  be  executed  in  conformity  with 
the  agreement,  in  which  should  be  inserted  all  usual  covenants  : — Held,  that  this 
agreement  did  not  warrant  the  insertion  in  the  lease  of  an  affirmative  covenant 
by  the  lessee,  that  he  would  carry  on  the  business  of  a  glass  manufactory  on  the 
demised  premises  during  the  term. 

This  action  was  brought  to  recover  back  from  the  defendant  the  land  and  premises 
mentioned  in  the  following  agreement : — 

"  Memorandum  of  an  agreement  made  the  24th  day  of  June,  1824,  between  David 
Stewart,  of  Great  liussell-street,  in  the  county  of  Middlesex,  the  agent  for  and  on 

(ft)  The  opinion  of  Lord  G.  J.  Willes,  2  Wils,  88,  was,  that  there  was  more  law  and 
learning  in  it  than  in  any  book  he  knew. 
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the  beh.ilf  of  the  Most  Honounible  John  Criuhtoii  Stewart,  Marquis  of  Bute  and  Earl 
of  Dumfries,  of  the  one  part,  and  Josiah  John  Guest,  of  Dowlais,  in  the  county  of 
Glamorgan,  ironmaster,  and  William  Jones,  of  Cardiff,  in  the  same  county,  miller,  of 
the  other  part,  as  follows : — 

"  Lord  Bute  agrees  to  grant  to  Messrs.  Guest  and  Jones,  who  agree  to  take  of  his 
lordship,  all  that  piece  or  parcel  of  land  on  the  east  side  of  and  fronting  the  towiug- 
path  of  the  Cardiff  Canal,  and  part  of  the  Cardiff  moors,  in  the  parish  of  St.  Mary, 
Cardiff,  in  the  said  count}'  of  Glamorgan,  containing  in  front,  next  the  said  towing- 
path,  and  at  the  back  or  east  part,  300  feet,  and  being  in  depth  on  the  north  and 
south  side  thereof  436  feet,  the  same  being  400  feet  from  the  north  side  of  Sir 
William  Smith's  coal-yard  there  ;  with  [161]  full  power  and  liberty  to  build  thereon  such 
and  so  many  warehouses,  glasshouses,  stonehouses,  kilns,  dwelling-houses  for  workmen, 
not  exceeding  five  to  each  cone,  and  other  erections  necessary  for  the  purpose  of  carry- 
ing on  a  glass  manufactory,  as  they  shall  think  fit ;  to  hold  from  this  day,  for  the  term 
of  sixty-one  years,  at  the  clear  yearly  rent  of  311.  10s.,  to  be  paid  quarterly,  the  first 
quarterly  payment  to  be  made  on  the  29th  day  of  September  next.  Messrs.  Guest  & 
Jones  agree  to  pay  the  rent  free  from  all  taxes,  rates,  and  deductions  whatsoever; 
they  further  agree  not  to  use  the  premises  for  any  other  purpose  than  a  glass  manu- 
factoiy  during  the  term  ;  they  also  agree,  at  their  own  cost,  to  execute  all  the  buildings 
and  works  erected  on  the  premises  in  a  good,  substantial,  and  workmanlike  manner, 
having  power  from  time  to  time  to  alter  the  buildings  for  the  purposes  of  the  trade  ; 
the  buildings  so  altered,  or  as  originally  erected,  so  to  be  kept  and  delivered  up  by 
Messrs.  Guest  and  Jones,  in  good  and  sufficient  repair.  Lord  Bute  to  have  power  to 
resume  the  possession  of  such  part  of  the  premises  as  he  may  require  for  any  improve- 
ment he  may  wish  to  make,  either  for  the  enlarging  the  canal,  or  otherwise  for  the 
improvement  or  renewal  of  it,  giving  Messrs.  Guest  and  Jones  a  quantity  of  land  equal 
to  that  resumed,  adjoining  on  the  east  side  of  the  said  piece  or  parcel  of  ground  hereby 
agreed  to  be  let,  and  of  equal  width,  and  paying  them  such  a  sum  for  the  improve- 
ments they  may  have  made  as  arbitrators  mutually  chosen,  or  their  umpire,  shall 
award.  A  lease  and  counterpart  to  be  entered  into  in  conformity  with  this  agreement, 
wherein  shall  be  in.serted  all  usual  covenants,  clauses,  and  provisoes.  This  agreement 
is  enteied  into  subject  to  Lord  Bute's  approbation.  As  witness  the  hands  of  the 
parties. 

"  Signed  by  the  said  David 


Stewart  and  Wm.  Jones, 
in  the  presence  of  Wm. 
Biell. 


Bute. 


"D.  Stewart, 

"  For  Guest  and  Self, 

"  Wm.  Jones." 


[162]  Shortly  after  the  execution  of  this  agreement,  it  was  arranged  that  the 
defendant  should  be  the  sole  lessee,  and  he  accordingly  took  possession  under  the 
agreement. 

The  ejectment  was  brought  upon  an  alleged  breach  of  the  agreement  on  the  part 
of  the  defendant.  It  was  subsequently  agieed  upon  to  refer  the  action,  and  the 
following  order  of  reference  was  drawn  up.  [The  case  then  set  out  an  order  of  reference 
made  in  the  cause,  whereby  it  was  ordered  that  all  further  proceedings  in  the  action 
should  be  stayed,  and  that  it  should  be  referred  to  a  conveyancer,  being  a  barrister, 
and  to  be  named  l)y  the  Solicitor-General  for  the  time  being,  to  settle  the  terms  of  the 
lease  to  be  granted  by  Lord  Bute  to  the  defendant,  under  the  terms  of  the  above- 
mentioned  agreement ;  and  that  Lord  Bute  should  execute  such  lease  so  to  be  settled, 
and  that  the  defendant  should  accept  it,  and  execute  a  counterpart  thereof,  and  give 
to  Lord  Bute  his  personal  indemnity  against  any  claim  of  the  said  William  Jones,  or 
any  person  or  persons  claiming  under  him.]  Application  was  made  to  the  Solicitor- 
General  for  the  time  being  to   appoint  a  barrister  to  settle  the  terras  of  the  lease 

mentioned  in  the  above  order  ;  and  Mr.  was  chosen  by  the  Solicitor  General 

for  that  purpose.     The  following  is  a  copy  of  the  lease  approved  of  by  Mr.  , 

as  the  form  in  which  it  is  his  intention  to  award  that  the  lease  should  be  executed : — 

[The  case  then  set  out  the  draft  lease,  in  which  was  contained  the  following 
covenant  on  the  part  of  the  defendant: — ] 

"Anil  furtlier,  that  he  the  said  Sir  J.  J.  Guest,  his  executors,  administrators,  and 
assigns,  shall  and  will  at  all  times  during  the  said  term  [of  sixty-one  years]  hereby 
granted,  use,  exercise,  and  carry  on,  or  cause  and  procure  to  be  used,  exercised,  and 
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carried  on,  in  and  upon  the  said  demised  premises,  the  trade  and  business  of  a  glass 
manufactory,  and  shall  not  nor  will  at  any  time  during  the  said  term  use  the  said 
premises  or  any  part  thereof,  or  permit  or  suffer  the  [163]  same  or  any  part  thereof 
to  be  used,  for  any  other  purpose  than  a  glass  manufactory,  without  first  obtaining 
the  license  or  consent  in  writing  of  the  said  Marquis  of  Bute,  his  heirs  or  assigns, 
under  his  or  their  hand  or  hands."  There  was  also  a  proviso  for  re  entry  by  the 
lessor,  his  heirs  and  assigns,  in  case  (amongst  other  things)  the  said  Sir  J.  J.  G-uest, 
his  executors,  administrators,  or  assigns,  should  not  at  all  times  during  the  said  term, 
use,  exercise,  and  carry  on,  or  cause  or  procure  to  be  used,  exercised,  and  carried  on 
on  and  upon  the  demised  premises,  the  trade  and  business  of  a  glass  manufactory. 

The  defendant  contends,  that  the  covenant  contained  in  the  lease,  binding  him  to 
carry  on  during  the  tei'm  the  business  of  a  glass  manufactory,  is  improper,  and  ought 
not  to  be  inserted  in  the  lease.  The  question  for  the  opinion  of  the  Court  is,  whether 
the  proposed  covenant,  binding  the  defendant  to  carry  on  the  trade  during  the  term, 
is  to  form  part  of  the  lease  or  not. 

If  the  Court  should  decide  the  above  question  in  the  affirmative,  the  covenant  is 
to  stand.  If  in  the  negative,  the  lease  is  to  be  remitted  back  to  the  arbitrator  for 
re-consideration,  (a) 

W.  P.  Wood,  for  the  lessor  of  the  plaintiff,  argued  that  the  intention  of  the  parties, 
to  be  collected  from  the  whole  of  their  agreement,  was,  that  the  lessee  should  be  bound 
to  build  upon  the  demised  premises  erections  suitable  for  a  glass  manufactory,  and  to 
use  them  for  that  purpose  during  [164]  the  term  :  and  that  the  rule  of  equity  was, 
that,  if  such  an  intention  could  be  reasonably  inferred  from  the  whole  instrument 
taken  together,  although  it  was  not  stated  in  express  terms,  the  Court  would  give 
effect  to  it,  by  requiring  the  introduction  into  the  lease,  to  be  executed  in  pursuance 
of  the  agreement,  a  covenant  to  that  effect.  He  cited  and  referred  to  the  following 
authorities  ■.—Fenner  v.  Hepburn  (2  Y.  &  C.  Ch.  C.  159),  IFebb  v.  Plmuner  (2  B.  &  Aid. 
746),  Earl  of  Shrewsbury  v.  Gould,  (id.  487),  Duke  of  St.  Albans  v.  Ellis  (16  East,  3.52), 
Sampson  v.  Easterbij  (9  B.  &  C.  505),  Saltoun  v.  Houston  (1  Bing.  433). 

Crompton,  for  the  defendant,  was  stopped  by  the  Court. 

Pollock,  C.  B.  The  question  is,  whether,  on  the  agreement  between  these  parties, 
we  are  to  infer  that  it  was  the  intention  of  both  parties  that  Sir  John  Guest  should 
enter  into  this  covenant,  and  be  bound  thereby.  Mr.  Wood's  argument  consists  of 
two  parts :  First,  that,  although  this  intention  is  not  expressed  in  terms,  still,  if  it  is 
to  be  collected  from  the  whole  instrument  that  such  was  the  intention  of  the  parties, 
a  Court  of  equity  will  carry  it  into  effect ;  and  the  cases  he  has  cited  abundantly 
support  that  proposition.  But  the  other  bianch  of  his  argument  is  also  to  be  established  ; 
namely,  that  it  can  be  collected  that  such  was  the  intention  of  these  parties  ;  and,  in 
my  opinion,  no  sufficient  argument  has  been  advanced  to  .shew  that  such  was  their 
intention.  I  do  not  see  anything  to  shew  that  Sir  John  Guest  had  any  intention  so 
to  bind  himself,  or  that  Lord  Bute  had  any  reason  so  to  expect.  The  parties  expected 
that  the  trade  of  a  glass  manufactory  would  be  carried  on  upon  the  premises,  because 
they  thought,  no  doubt,  that  trade  would  be  profitable  ;  but  they  never  intended  that 
the  les-[165]-sees  should  be  bound  to  carry  it  on  at  all  events,  during  this  long  term, 
at  any  loss.  Looking  at  the  agreement  set  out  in  the  case,  there  is  nothing  to  lead 
me  to  suppose  that  there  was  any  such  intention  as  would  be  effectuated  by  this 
covenant.     I  think,  therefore,  that  it  ought  not  to  stand. 

Parke,  B.  I  am  of  the  same  opinion.  Nothing  is  to  be  introduced' into  the  lease 
as  matter  of  covenant,  beyond  the  precise  stipulations  contained  in  the  memorandum 
of  agreement,  unless  we  can  make  out  clearly  that  the  parties  intended  something 
more  than  they  have  expressed  thereby.  I  cannot  see  that  they  did.  No  doubt, 
both  of  them  expected  that  the  trade  would  be  carried  on — that  it  would  be  a  profit- 
able business ;  and  both  parties  intended  it  should  be  ;  but  not  that  the  lessees  should 
be  bound  to  carry  it  on  for  the  whole  term  of  sixty-one  years,  under  all  circumstances. 

(a)  The  defendant  had  obtained  a  rule  to  shew  cause  why  he  should  not  have  leave 
to  revoke  his  submission,  and  why,  if  necessary,  the  order  of  reference  and  the  appoint- 
ment of  the  arbitrator  should  not  be  set  aside.  On  the  discussion  of  that  rule,  it  was 
agreed  between  the  parties  that  it  should  be  enlarged,  and  that  a  special  case  should 
be  stated  for  the  opinion  of  the  Court,  on  the  question  whether  the  above  covenant 
was  a  proper  one  to  be  inserted  in  the  lease. 
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No  more,  therefore,  is  to  be  put  into  the  lease  than  the  actual  terms  of  the  agreement. 
Then  nothing  turns  on  the  practice  of  conveyancers,  bec<iuse  it  is  admitted  this  is  an 
unusual  case. 

Flatt,  B.  It  seems  to  me  that  the  arbitrator  has  misconstrued  the  meaning  of 
the  parties.  All  the  cases  which  have  been  cited  only  establish  the  well-known 
principle,  that  the  intention  of  the  parties  is  to  be  collected  from  the  whole  of  the 
instrument.  And  the  question  here  is,  no  doubt,  what  was  the  meaning  of  these 
parties,  as  they  have  expressed  it  in  the  agreement — looking  at  the  whole  document 
to  aseertiiin  it.  [His  Lordship  read  the  agreement.]  I  do  not  see  that  it  dirt'ers  from 
the  case  of  any  ordinary  le;ise  which  may  be  granted  of  a  dwelling-house,  with  an 
agreement  by  the  lessee  to  repair,  and  not  to  carry  on  a  particular  trade  on  the 
premises.  Must  he  necessarily  dwell  in  it,  and  use  it  as  a  dwelling-house  during  the 
term  ?  Surely  he  maj'  shut  it  up  if  he  pleases  :  but  the  security  to  the  landlord  is, 
that  the  tenant  must  pay  the  rent,  and  therefore  that  it  is  [166]  his  interest  so  to  use 
it.  The  landlord  may  indeed  limit  that  use :  and  so  here,  the  landlord  reckons  on 
its  being  the  interest  of  the  lessees  to  use  the  premises  as  a  glass  manufactory,  and 
limits  the  use  of  them  to  that  purpose  :  nothing  more.  If  the  covenant  which  is  now 
suggested  was  meant  to  be  part  of  the  terras  of  the  agreement,  why  was  it  not 
expressly  stated  I  Surely  so  important  a  stipulation  would  have  been  expressed  in 
terms.  We  ought  not,  therefore,  to  extend  the  agreement  beyond  its  ordinary 
meaning,  merely  on  a  speculation  that  such  was  the  intention  or  the  expectation  of  the 
parties.  Lord  Bute  has  not  exacted  an  agreement  to  that  effect  from  the  defendant, 
and  therefore  he  cannot  be  so  bound. 

The  case  was  accordingly  referred  back  to  the  arbitrator  for  re-consideration. 

DiiAi'ER  t'.  Crofts  and  Bartlktt.  Jan.  24,  1846. — Where  there  is  a  demise  to  A. 
and  H.  for  a  term,  and  B.  holds  over  after  the  expiration  of  the  term,  without 
A.'s  assent,  A.  is  not  liable  for  rent  becoming  due  during  such  holding  over. 

[S.  C.  15  L.  J.  Ex.  92.] 

Assumpsit  for  use  and  occupation  of  a  messuage,  cottage,  &c.  The  defendant 
Crofts  pleaded  non-assumpsit,  and  payment ;  the  defendant  Bartlett  suffered  judgment 
by  default. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Somersetshire  assizes,  it  appeared  that 
the  plaintiff  had  let  the  premises  to  the  two  defendants  b}^  a  written  agreement,  for 
three  years,  from  Ladyday,  1840,  to  Lady-day,  1843.  The  defendant  Bartlett  alone 
actually  occupied  the  premises,  and  paid  the  rent  :  and,  after  the  expiration  of  the 
three  years,  he  held  over  down  to  the  year  1845.  There  was  no  evidence  of  any  assent 
of  Crofts  to  this  holding  over;  and  the  only  evidence  offered  to  shew  his  knowledge 
of  it  was  the  following  letter,  which  was  written  and  sent  to  him  by  the  plaintiff's 
attorney,  on  the  2nd  of  March,  1844: — 

[167]  "Sir, — I  beg  to  call  on  you  for  payment  of  431.  \'is.,  remaining  due  from 
you  and  Mr.  Theophilus  Bartlett  for  rent  of  Mr.  Draper's  premises,  up  to  Christmas 
last,  and  I  hope  to  receive  it  next  Thuisday.  — I  am,  &e." 

The  defendant  returned  no  answer  to  this  letter ;  and  its  reception  in  evidence 
was  objected  to  on  his  part,  on  the  ground  that  it  furnished  no  evidence  against 
him.  The  learned  Judge,  however,  received  it.  It  was  objected  also,  that  without 
some  proof  of  assent  by  the  defendant  to  the  holding  over  by  his  co-tenant,  he  could 
not  be  made  liable  for  the  payment  of  rent  which  accrued  ilue  after  the  expiration 
of  the  original  term  ;  and  Chrixtij  v.  TuHcrcd  (9  M.  &  W.  438)  and  Tanrred  v.  t'lirvitij 
(12  M.  &  W.  316)  were  cited.  The  learned  Judge  declined  to  nonsuit,  and  left  it 
to  the  jur)'  to  .say  whether  the  defendant  Crofts  had  assented  to  Bartlett's  holding 
over  the  premises.  The  jury  found  that  he  did,  and  the  plaintiff  had  a  verdict, 
damages  291.  9s. 

Gieenwood,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
grounds,  first,  that  the  letter  had  been  improperly  admitted  ;  and  secondly,  that  the 
verdict  was  not  warranted  by  the  evidence. 

Butt  and  Phinii  now  shewed  cause.  There  is  no  ground  for  saying  that  a  letter 
of  this  nature,  being  shewn  to  have  come  to  the  hanils  of  the  defendant,  is  not 
admissible  in  evidence  against  him.     [I'arkc,  H.     Supposing  it  to  be  so,  I  can  see  no 
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evidence  sufficient  to  render  the  defendant  liable.  There  is  nothing  to  shew  that  he 
assented  to  the  holding  over  by  his  co-tenant,  Bartlett ;  and  then,  if  Christy  v.  Tancred 
be  law,  it  is  clear  that  one  tenant  cannot  bind  his  co-tenant  merely  by  holding  over.] 
That  case  has  been  [168]  doubted,  and  has  been  reviewed  in  the  Court  of  error. 
[Parke,  B.  The  Court  of  Exchequer  Chamber  awarded  a  venire  de  novo,  on  the 
ground  that  the  facts  were  not  sufficiently  stated  on  the  face  of  the  special  case,  to 
raise  the  question  for  their  decision.  If  they  had  thought  that  one  joint-tenant  or 
tenant  in  common  could  bind  his  companion  hy  holding  over  without  his  consent, 
they  would  not  have  directed  a  venire  de  novo,  in  order  to  have  the  fact  of  assent  or 
the  contrary  found  by  the  jury.  The  case  in  error  is,  therefore,  in  efl'ect,  a  decision 
in  support  of  the  law  as  laid  down  by  this  Court  in  Christy  v.  Tancred.^  The  letter, 
coupled  with  the  other  evidence  in  the  case,  was  some  proof  of  the  defendant's  assent, 
which  the  learned  Judge  was  right  in  submitting  to  the  jury. 

Greenwood,  in  support  of  the  rule,  was  stopped  by  the  Court, 

Pollock,  C.  B.  The  rule  must  be  absolute  for  setting  aside  this  verdict,  on  the 
ground  of  its  being  entirely  unwarranted  by  the  evidence.  There  is  nothing  at  all 
from  which  the  jury  were  warranted  in  inferring  that  the  defendant  Crofts  was  liable 
to  pay  for  the  use  of  the  premises  after  Lady -day,  IS-IS. 

Parke,  B.  1  am  of  the  same  opinion.  This  was  a  verdict  without  any  reasonable 
evidence  to  support  it.  With  respect  to  the  letter,  it  seems  to  me  that  Crofts,  who 
stood  at  that  time  in  the  situation  of  a  mere  stranger,  was  not  bound  to  retui'n  any 
answer  to  the  demand  for  rent.  Whether  it  was  strictly  admissible  or  not,  it  is  hardly 
neces.sary  to  say.  There  was  a  difi'erence  between  the  late  Lord  Aliinger  and  the  other 
members  of  the  Court  on  this  very  point.  The  Lord  Chief  Baron  thought  that  a  letter 
such  as  this  was  not  admissible  at  all ;  others,  that  it  was  admissil)le,  but  not  worth 
anything  when  admitted.  [169]  My  own  opinion  is,  that  no  attention  at  all  need  be 
paid  to  a  letter  asking  for  money  which  the  party  does  not  owe :  it  is  a  different  case 
if  he  is  bound  by  circumstances,  oi'  by  his  situation,  to  return  an  answer.  I  think, 
therefore,  not  that  such  evidence  is  absolutely  inadmissible,  but  that  it  is  worth  very 
little  when  admitted.  The  rule  will  therefore  be  absolute,  on  the  ground  that  the 
verdict  was  not  supported  by  the  evidence  in  the  case. 

Platt,  B.,  concurred. 

Rule  absolute. 

The  Attorney-General  v.  Briant.  Jan.  26,  1846. — Li  an  information  by  the 
Attorney-General  for  a  breach  of  the  revenue  laws,  a  witness  for  the  Crown  cannot 
be  asked,  in  cross-examination,  "  Did  you  give  the  information '?  " — For  the  rule 
of  public  policy,  which  protects  a  witness  from  being  asked  such  questions  as 
would  disclose  the  informer,  if  he  be  a  third  person,  equally  applies  to  questions 
which  would  disclose  whether  the  witness  is  himself  the  informer. 

[S.  C.  15  L.  J.  Ex.  265.     Followed,  Marks  v.  Beyfus,  1890,  25  Q.  B.  D.  494.] 

This  was  an  information  filed  by  the  Attorney-General  against  the  defendant,  a 

paper  manufacturer,  to  I'ecover  penalties  under  the  Excise  Acts,  for  sending  out  paper 

-  without  entering    the  true  amounts  in   the   book  delivered  to  the  Excise,  and    for 

removing  paper  from  his  mill  without  proper  wrappers,  and  without  its  being  duly 

labelled.     Plea,  Not  guilty. 

At  the  t'ial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after  Michaelmas 
Term,  1844,  a  witness  who  was  called  on  the  part  of  the  Crown  was  asked,  in  cross- 
examination,  this  question,  "  Did  you  give  the  information  1 "  The  question  was 
objected  to  by  the  counsel  for  the  Crown,  and,  after  argument,  was  disallowed  by  the 
Lord  Chief  Baron. 

In  Hilary  Term,  1845,  Montagu  Chambers,  for  the  defendant,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  evidence  objected  to  had  been  improperly 
rejected. 

The  Attorney-General,  the  Solicitor-General,  Jervis,  and  J.  Wilde  shewed  cause  in 
last  Michaelmas  Term  (Xov.  21).  [170]  The  question  which  the  Court  is  called  upon 
to  decide  in  this  case  is  one  which  involves  a  principle  of  considerable  importance; 
namely,  whether  the  rule  of  policy  which  has  long  prevailed,  and  which  operates  as 
a  protection  to  the  channels  of  communication  to  the  agents  of  the  government,  extends 
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also  to  protect  a  witness  from  answering  questions,  the  tendency  of  which  is  to  elicit 
that  he  was  himself  the  source  of  the  information  given  to  the  government,  and  on 
which  it  has  acted  in  instituting  penal  proceedings.  The  manner  in  which  the  point 
was  put  on  moving  for  this  rule  was  this  :  that  the  right  which  the  defendant  has  to 
test  the  credit  of  a  witness  for  the  Crown — to  ascertain,  by  inquiry  into  his  motives 
and  actions,  whether  he  is  the  witness  of  truth, — is  a  right  which  ought  to  prevail 
over  the  right  of  the  government  to  prevent  the  discovery  of  the  channels  of  their 
information.  But  the  answer  to  that  argument  appears  to  be,  that  where  a  rule  of 
evidence,  whose  object  is  to  protect  the  public,  comes  into  conflict  with  one  designed 
for  individual  benefit  or  protection  only,  the  latter  must  give  way  before  the  public 
good.  It  is  clear  that  the  right  of  a  party  to  a  suit,  to  inquire  into  the  credit  of  an 
adverse  witness,  is  not  a  principle  of  so  ruling  and  paramount  a  nature  as  that  every 
other  rule  of  evidence  must  bend  to  it.  The  case  of  a  confidential  communication  by 
a  client  to  his  attorney  is  an  instance  where  it  is  made  subordinate  to  another  principle, 
which  prevails  for  the  public  good.  And  therefore,  a  fortiori,  in  cases  of  treason  and 
other  state  prosecutions,  in  which  the  public  good  is  involved  far  more  extcn.sively,  the 
public  principle  ought,  when  they  come  into  competition,  to  prevail  over  the  private 
one.  It  is  said,  however,  that  the  rule  of  protection  in  these  cases,  which  is  admitted 
to  exist,  applies  only  to  protect  the  channels  of  communication  to  the  government ; 
and  so  that,  although  it  is  conceded  that  a  witness  could  not  be  asked  whether  H.  B. 
gave  him  the  information,  A.  B.  himself  may,  with  the  view  of  discrediting  his 
testimony,  be  asked  [171]  the  question,  whether  he  gave  the  information.  But  the 
one  (juestion  is  just  as  much  within  the  prohibition  arising  from  public  policy  as  the 
other ;  and  if  it  were  not  so,  the  rule  would  be  utterly  useless,  because  each  witness 
in  turn  might  be  subjected  to  the  .same  inquiry,  until  the  informer  was  at  length  dis- 
covered. Eyre,  C.  J.,  thus  lays  down  the  rule  in  Hardy's  case  (24  St.  Tr.  816) :  "  My 
apprehension  is,  that  among  those  questions  which  are  not  permitted  to  be  asked,  are 
all  those  questions  which  tend  to  the  discovery  of  the  channels  by  whom  the  disclosure 
was  made  to  the  otiicers  of  justice  ;  that  it  is,  upon  the  general  piinciple  of  the  con- 
venience of  public  justice,  not  to  be  disclosed  ;  that  all  persons  in  that  situation  are 
I)rotected  from  the  discovery."  BuUer,  J.,  adopts  the  .same  principle  He  says 
(id.  .S18),  "My  Lord  Chief  Justice  and  my  Lord  Chief  Baron  both  say,  the  principle 
is,  that  the  discovery  is  necessary  for  the  purpose  of  obtaining  public  justice  ;  and  if 
j'ou  call  for  the  name  of  the  informer  in  such  cases,  no  man  will  make  a  discovery, 
and  public  justice  will  be  defeated."  In  Phillipps  on  Evidence,  vol.  1,  p  177,  (9th  edit.), 
the  rule  is  thus  stated  :  "  The  discovcr^'of  truth  in  inquiries  necessary  for  the  adminis- 
tration of  criminal  justice,  and  also  where  the  rights  of  private  individuals  are  concerned, 
is  an  object  which,  however  desirable  in  itself,  may  nevertheless  lie  counterbalanced 
b}'  mischiefs  arising  from  disclosures  which  would  be  prejudicial  to  public  interests  : 
hence  the  danger  of  such  disclosures  has  been  deemed  in  particular  instances  an 
ade(juate  gi'ound  for  the  rejection  of  evidence.  It  will  not  be  allowed  to  examine 
witnesses  in  criminal  prosecutions  as  to  information  given  by  them  to  government 
for  the  discovery  of  otl'cndcrs  against  the  law  :  the  names  of  persons  who  are  the 
channels  by  which  detection  is  made  are  not  to  be  disclosed.  This  is  not  the  privilege 
of  the  witness,  but  may  bo  justly  called  a  puiilic  privilege,  on  [172]  account  of  its 
importance  to  the  public.  It  is  observed  by  courts  of  justice  on  a  princi[)lc  of  public 
policy,  and  from  regard  to  public  interests." 

It  appears,  then,  from  these  authorities,  that  the  communication  which  the  law 
intends  to  protect  is,  any  communication  by  any  person,  which,  if  it  became  generally 
known,  might  cx[)osc  him  to  vengeance  or  to  ignominy.  The  object  of  the  rule,  and 
the  terms  in  which  it  has  been  promulgated  in  the  authorities  referred  to,  equally  apply 
to  protect  the  witness  who  himself  originallj'  gave  the  infoi  ination  on  wiiii-h  the  govern- 
ment has  acted.  It  is  obvious  that  the  answer  which  it  was  sought  to  obtain  from  the 
witness  in  this  case  would  have  directly  disclosed  "  the  channel  by  whom  the  disclosure 
was  made  to  the  ollicers  of  justice,"  an<l  would  so  have  defeated  altogether  the  oi)ject 
of  the  law.  To  ask  a  witness,  "Arc  you  the  informer  I"  is,  in  etlect,  to  ask  who  is. 
The  iuvaria1)le  course  of  this  Court,  in  revenue  cases,  has  liecn  to  exclude  all  questions 
tending  to  di.sclose  who  was  the  informci'.  It  has  become  a  rule  of  evidence,  established 
by  long  practice  and  tacit  consent.  The  same,  in  truth,  may  be  said  of  all  which  is 
considered  legal  evidence  on  trials  before  juries.  In  lieriina  v.  Hi/h'  (i)  M.  A.'  W.  227), 
Lord  Abinger,  C.  B.,  says,  "The  notion  of  legal  evidence,  on  trials  before  juries,  iu 

Ex.  Div.  IX.— 2G* 
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our  law,  is  the  effect  of  long  practice  and  usage,  the  decisions  of  judges,  and  the  practice 
of  Nisi  Prius,  which  has  grown  into  a  system,  and  forms  part,  and  a  very  important 
part,  of  the  law  of  the  land."  And  Parke,  B.,  says,  "  The  rules  of  evidence,  as 
applicable  to  trials  between  party  and  party,  and  criminal  trials,  have  been  the  result 
of  practice,  established,  not  by  the  law  of  the  land,  but  the  Judges,  seeing  that  the 
species  of  evidence  given  in  cases  between  party  and  party,  and  between  the  prosecutor 
and  the  accused,  was  much  more  lax  than  in  the  present  day,  have  prescribed  certain 
rules,  which  have  been  adhered  to."  [173]  [Parke,  B.  In  JTaUon's  case  (32  St.  Tr.  98), 
the  question  was  allowed,  "  Did  you  give  the  information  to  a  magistrate  or  to  a 
private  person  1 "]  That  was  under  peculiar  circumstances.  The  witness  was  called, 
and  was  put  forward  Ijy  the  Crown  as  being  in  fact  the  person  who  had  supplied  the 
information  :  the  Crown,  therefore,  in  the  first  instance,  waived  the  public  privilege. 
Then  he  was  asked  this  question  (id.  100) :  "  Having  taken  this  note  on  the  2nd  of 
December,  to  whom  did  you  give  the  copy,  when  you  had  transcribed  it  from  your 
note?"  Answer: — "I  gave  it  to  Mr.  Beckett"  (the  Under-Secretary  of  State).  To 
this  there  was  no  objection  on  the  part  of  the  Crown ;  but  Lord  EUenborough 
interposed,  and  said,  "  I  doubt  very  much  whether  these  particulars  relative  to  the 
proceedings  of  government  should  be  inquired  into."  Mr.  Wetherell  then  said, 
"  I  am  aware,  that,  in  Rex  v.  Hardy  and  Rer,  v.  Home,  the  Court,  on  the  grounds  of 
public  policy,  would  not  permit  the  name  of  an  informer  to  be  disclosed.  No  question 
was  made  but  that  the  name  of  a  magistrate  or  accredited  person  might  be  asked  ; 
and  the  Court  drew  a  distinction  between  protecting  the  name  of  a  third  person,  and 
that  of  a  minister  or  servant  of  the  public."  Upon  which  Abbott,  C.  J.,  observed, 
"Unless  I  am  very  much  mistaken,  the  Court  held,  in  Rex  v.  Hardy,  that,  whether 
the  witness  had  given  information  to  a  member  of  government,  or  to  some  other 
person,  with  a  view  that  such  person  should  make  the  communication  to  government, 
in  neither  case  could  the  witness  be  compelled  to  disclose  the  name  of  the  individual 
to  whom  he  had  given  the  information."  And  Lord  EUenborough  adds,  "There  will 
be  no  safety  in  communicating  the  most  important  intelligence  to  government,  if  such 
matters  are  not  kept  secret,  and  if  the  channels  of  communication  are  to  be  I'evealed. 
They  have  hitherto  been  held  sacred ;  and  I  see  no  reason  for  departing  from  the 
rules  which  have  on  former  occasions  [174]  been  adopted."  The  actual  informant 
may  be  the  only  witness ;  is  he  then  to  lose  all  protection  1  Suppose  he  may  be 
asked  this  question,  and  he  answers  it  in  the  negative ;  and  another  witness  is  then 
called,  who  is  asked,  with  a  view  to  contradict  the  former  witness,  "Did  he  tell  you 
this?"  It  is  admitted  that  this  is  an  objectionable  question  ;  so  that  you  can  neither 
contradict  nor  confirm  the  former  witness.  Surel}',  therefore,  the  question  upon 
which  the  supposed  contradiction  is  to  be  founded  equally  cannot  be  asked.  It  was 
stated  at  the  trial  of  this  cause,  that  Lord  Eldon,  when  Attorney-General,  had 
admitted,  in  Hardy's  case,  that  this  question  might  be  put.  The  passage  on  which 
this  inference  is  founded  is  the  following  (24  St.  Tr.  815): — "In  the  Court  of 
Exchequer,  it  unquestionably  happens  every  day,  that  a  witness  says,  I  received  an 
information  that  there  were  run  goods  at  such  a  place  ;  I  went  there  and  found  them. 
There  it  is  impossible  to  deny  that  the  reasoning  is  just,  which  says  that  the  credit 
of  a  witness  may  be  tried  by  asking  him,  '  Whom  did  you  receive  the  information 
from  ? — where  1 — under  what  circumstunces  I ' "  But  he  proceeds,  "  And  if  the  man  were 
bound  to  answer  to  those  questions,  and  he  had  spoken  falsely  with  respect  to  the 
when  and  the  where  he  had  received  it,  or  under  what  circumstances,  if  it  rested 
upon  his  evidence,  when  you  had  falsified  it  with  respect  to  the  preceding  particulars, 
you  could  not  believe  him  as  to  the  subsequent  particulars,  and  the  defendant  must 
be  acquitted.  Nobody  will  deny  but  that  it  is  a  hard  case  ;  but  it  has  become  a  settled 
rule,  because  private  mischief  gives  way  to  public  convenience;  and  it  is  a  hardship 
which  occurs  in  particular  cases,  in  consequence  of  the  necessities  of  public  justice." 
It  is  obvious,  upon  the  whole  of  this  passage,  that  Lord  Eldon  never  meant  to  admit 
that  the  question  might  be  put;  and  his  words,  "the  reasoning  is  just,"  must  be 
interpreted  as  meaning  "  the  reasoning  appears  to  be  just."  There  [175]  is  no  case 
in  which  such  a  question  as  this  has  been  allowed  to  be  put  after  objection  ;  and  if 
in  any  case  it  appears  to  have  been  put  and  answered  without  objection,  it  was  when 
the  Crown  itself  made  the  disclosure  in  the  first  instance,  by  putting  forward  the 
witness  as  the  avowed  informer.  It  is  not  disputed,  that,  prima  facie,  a  question 
which  tends  to  disciedit  an  adverse  witness  is  admissible ;  but  if  it  be  a  violation. 


15M.&W.176.  THE    ATTORNEY-GENERAL    r.  BRIANT  811 

either  of  the  continence  between  the  client  and  the  attoi-ne)',  or  of  the  rule  of  public 
polic\,  it  becomes  inadmissible  :  and  the  authorities  and  reasons  which  have  been 
adduced  shew  that  the  rule  of  public  policy  applies  to  this  case,  and  that  this  question 
was  properly  disallowed. 

Chambers,  contn\.     Tlie  defendant  contends,  that,  according  to  the  general  rules 

of  evidence  as  established  in  trials  by  jury,  he  was  entitled  to  have  this  question  put, 

and  that  no  established  exception  upon  those  rules  exists  to  prevent  it.     Keliance  has 

been  placed  upon  the  supposed  course  of  practice  in  this  Court.     But  in  a  very  recent 

revenue  case,  the  question  was  asked  of   a  witness,  (one   Burnby,  a  Customhouse 

officer),  without  objection,  whether  he  was  the  informer.     [Kolfe,  B.     That  was  in  the 

case  of  Eefjina  v.  Candy  and  Dean,  which  was  tried  before  me.     The  principle  was 

rather  followed  than   violated  by  asking  that  question  of  Burnby  ;   because  it  was 

perfectly  clear,  and  admitted,  that  he  was  the  informer ;  and  it  went  to  exclude  the 

notion  of  anybody  else  being  an  informer.]     The  very  fact  of  his  being  "  put  forward  " 

as  the  informer  goes  far  to  shew  that  the  supposed  rule  of  public  policy  does  not 

apply  ;  for  surely  every  accused  person  has  a  right  to  the  cross-examination  of  every 

person  who  is  put  forward  to  depose  against  him.     That  right  is  well  stated  in  Mr. 

Starkie's  Treatise  on  Evidence,  vol.  1,  p.  160,  (2nd  edit.)  :  "The  power  and  opportunity 

to  cross-examine,  it  will  be  recollected,  is  one  of  the  principal  tests  which  the  law  has 

devised  for  the  ascertainment  of  truth  ;  and  this  is  certainly  [176]  a  most  etiicacious 

test.     By  this  means,  the  situation  of  the  witness  with  respect  to  the  parties  and  the 

subject  of  litigation,  his  interest,  his  motives,  his  inclination  and  prejudices,  his  means 

of  obtaining  a  correct  and  certain  knowledge  of  the  facts  to  which  he  bears  testimony, 

the  manner  in  which  he  has  used  those  means,  his  powers  of  disceining  facts  in  the 

first  instance,  and  his  capacity  for  retaining  and  describing  them,  are  fully  investigated 

and   ascertained,  and    submitted   to   the   consideration    of   the   jury,    who    have   an 

opportunity  of  observing  the  manner  and  demeanor  of  the  witness ;   circumstances 

which  are  often  of  as  high  importance  as  the  answers  themselves.     It  is  not  easy  for 

a  witness,  who  is  subjected  to  this  test,  to  impose  upon  the   Court;   for,  however 

aitful  the  fabrication  of  the  falsehood  may  be,  it  cannot  embrace  all  the  circumstances 

to  which  the  cross-examination  may  be  extended.     The  fraud,  therefore,  is  open  to 

detection  for  want  of  consistency  between  that  which  has  been  invented,  and  that 

which  the  witness  must  either  represent  according  to  the  truth,  for  want  of  previous 

preparation,  or  misrepresent  according  to  his  own  immediate  invention.     In  the  latter 

case,  the  imposition  must  obviously  be  very  liable  to  detection  ;  so  difficult  is  it  to 

invent  extemporaneousl}',  and  with  a  rapidity  equal  to  that  with  which  a  series  of 

questions  is  proposed  in  the  face  of  a  court  of  justice,  and  in  the  hearing  of  a  listening 

multitude,  a  fiction  consistent  with  itself  and  the  other  evidence  in  the  case."     It  is 

plain,  that  a  person  who  comes  into  a  court  of  justice  to  give  evidence,  stands  in 

a  very  difterent  position  so  far  as  regards  himself,  his  character,  and   his  connexion 

with  the  circumstances  of  the  case,  from  a  third  person  not  put  forward  as  a  witness. 

The  accused  person  is  entitled  to  sift  his  evidence  in  every  way,  and  to  put  to  him 

questions  which  may  be  irrelevant  to  the  point  in  issue,  otherwise  than  as  they  tend  to 

shew  that  he  is  not  the  witness  of  truth.     Lord  Hale,  in  his  Histuiy  of  the  Common  Law, 

(p.  145),  thus  remarks  upon  the  excellence  of  trial  by  jury: — "The  ex  [177]-ccllcncy 

of  this  open  course  of  evidence  to  the  jury,  in  the  presence  of  the  judge,  jurors,  parties, 

and  counsel,  and  even  of  the  adverse  witnesses,  appears  in  these  pai'ticulars : — First, 

that  it  is  openly,  and  not  in  private  before  a  commis.sioner  or  two  and  a  couple  of 

clerks,  where  oftentimes  witnesses  will  deliver  that  which  they  would  be  ashamed  to 

testif)'  publicly.     Secondly,  that  it  is  ore  tenus  personally,  and  not  in  writing,  wherein 

oftentimes,  yea,  too  often,  a  crafty  clerk,  commissioner,  or  examiner,  will  make  a  witness 

speak  wh.d  he  tiuly  never  meant,  by  dressing  of  it  up  in  his  own  tei'ms,  phrases,  aTid 

expressions  ;  whereas,  on  the  other  hand,  many  times  the  very  maimer  of  a  witness's 

delivering  his  testimony  will  give  a  jjrobable  indication  whether  the  witness  speaks 

truly  or  falsely  ;  and  by  this  means,  also,  he  has  opportunity  to  correct,  amend,  or 

explain  his  testimony  upon  further  questioning  with  him,  which  he  can  never  have 

after  a  deposition  is  set  down  in  writing.     Thirdly,  that,  by  this  course  of  personal 

and  open  examination,  there  is  0])portunity  for  all  persons  concerned,  viz.  the  judge, 

or  any  of  the  jury,  or  parties,  or  their  counsel  or  attornies,  to  propound  occasional 

questions,  which  beats  and  boults  out  the  truth  much  better  than  when  the  witness 

only  delivers  a  formal  series  of  his  knowledge  without  being  interrogated  ;  and,  on  the 
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other  side,  prefatory,  limited,  and  formal  interrogatories  in  wi'iting  preclude  this  way 
of  occasional  interrogations,  and  the  best  method  of  searching  and  sifting  out  the  truth 
is  choked  and  suppressed.  Fourthly,  also,  by  this  personal  appearance  and  testimony 
of  witnesses,  there  is  opportunity  of  confronting  the  adverse  witnesses,  of  observing 
the  contradiction  of  witnesses,  sometimes  of  the  same  side;  and  by  this  means  great 
opportunities  are  gained  for  the  true  and  clear  discovery  of  the  truth.  Fifthly,  and 
further,  the  very  quality,  courage,  age,  condition,  education,  and  place  of  commorance 
of  witnesses,  is  by  this  means  plainly  and  evidently  set  forth  to  the  court  and  the 
jury ;  whereby  the  judge  and  the  jurois  may  have  a  full  information  of  them,  and  the 
jurors,  as  [178]  they  see  cause,  may  give  the  more  or  less  credit  to  their  testimony ; 
for  the  jurors  are  not  only  judges  of  the  fact,  but  many  times  of  the  truth  of  evidence ; 
and  if  there  be  just  cause  to  disbelieve  what  a  witness  swears,  they  are  not  bound  to 
give  their  verdict  according  to  the  evidence  or  testimony  of  that  witness ;  and  they 
may  sometimes  give  credit  to  one  witness,  though  opposed  by  more  than  one.  And, 
indeed,  it  is  one  of  the  excellencies  of  this  trial,  above  the  trial  by  witnesses,  that 
although  the  jury  ought  to  give  a  great  regard  to  witnesses  and  their  testimony,  yet 
they  are  not  always  bonnd  by  it,  but  may,  either  upon  reasonable  circumstances 
inducing  a  blemish  upon  their  credibility,  though  otherwise  in  themselves,  in  strictness 
of  law,  they  are  to  be  heard,  pronounce  a  verdict  contrary  to  such  testimonies,  the 
truth  whereof  they  have  just  cause  to  suspect,  and  may  and  do  often  pronounce  their 
verdict  upon  one  single  testimonj',  which  thing  the  civil  law  admits  of."  Not  less 
important  doctrines,  with  respect  to  the  trial  by  jury,  were  laid  down  by  Vanghan,  C.  J., 
in  BusheU's  case  ( Vaugh.  1 4 3).  He  says,  "  If  the  meaning  of  these  words,  '  finding  against 
the  direction  of  the  Court  in  a  matter  of  law,'  be  that,  if  the  Judge,  having  heard  the 
evidence  given  in  Court  (for  he  knows  no  other),  shall  toll  the  jury  upon  this  evidence 
the  law  is  for  the  plaintiflf',  or  for  the  defendant,  and  you  are,  under  the  pain  of  fine 
and  imprisonment,  to  find  accordingly,  then  the  jury  ought  of  duty  .so  to  do.  Every 
man  sees  that  the  jury  is  but  a  trouble.some  delay,  great  ohai'ge,  and  of  no  use  in 
determining  right  or  wrong;  and  therefore  the  trials  by  them  maj' be  better  abolished 
than  continued  ;  which  were  a  strange  new-found  conclusion,  after  a  trial  so  celebrated 
for  so  many  hundreds  of  years.  For,  if  the  Judge,  from  the  evidence,  shall  by  his  own 
judgment  first  resolve  upon  any  trial  what  the  fact  is,  and,  so  knowing  the  fact,  shall 
then  resolve  what  the  law  is,  and  order  the  jury  penally  to  find  accordingly,  what 
either  ne-[179]-cessary  or  convenient  use  can  be  fancied  of  juries,  or  to  continue  trials 
by  them  at  alH"  These  observations  may  be  applied  in  the  present  case  to  the  officers 
of  the  Crown ;  for  if  the  rule  contended  for  on  the  behalf  of  the  Crown  is  to  prevail  in 
all  public  prosecutions,  the  trial  b}'  jury  may  as  well  be  dispensed  with,  and  the  whole 
matter  determined  by  a  preliminary  incjuiry  on  affidavits  only,  as  in  the  case  of  Eegina 
V.  Rtjle.  It  cannot  be  denied,  that  a  general  right  exists,  that  the  jury  shall  see  and 
hear  the  witness,  and  determine,  from  his  evidence  on  all  the  matters  inquired  into  in 
the  case,  how  far  his  testimony  is  to  be  relied  upon  ;  and  that  right  cannot  be  set  aside 
but  b}'  an  overwhelming  public  benefit,  which  ought  to  exclude  it.  Tlie  exceptions 
which  have  been  introduced  as  limitations  of  that  general  right,  rest  upon  intelligible 
principles  necessary  to  the  due  administration  of  justice.  Thu.s,  in  the  case  of  attorne}' 
and  client,  it  is  obvious  that  justice  could  not  be  administered,  requiring,  as  it  does, 
the  assistance  of  attorneys  and  counsel,  unless  their  professional  communications  with 
the  client  were  strictly  privileged.  So  also,  with  respect  to  the  rule  which  protects  a 
witness  from  criminating  himself :  that  rests  upon  a  fundamental  principle  of  our  law, 
which  I'evolts  at  the  idea  of  a  man's  being  compelled  to  give  evidence  to  charge  himself 
with  crime.  But  these  exceptions  are  limited  to  the  occasions  which  require  them, 
for  the  due  administration  of  justice ;  and  when,  as  in  The  Duchess  of  Kinejstons  case 
(20  St.  Ti'.  3.55),  it  was  attempted  to  extend  the  protection,  which  the  law  affords  to 
confidential  communications  to  an  attorney,  to  the  case  of  a  sui-geon,  or,  as  in  Rex  v. 
Gilham  (lly.  &  M.,  C.  C.  K  19S),  to  the  case  of  a  clergyman,  the  courts  refused  so  to 
enlarge  the  rule.  Nor  has  the  exception,  which  it  is  now  sought  to  introduce,  been 
sanctioned  by  any  long  course  of  decisions.  The  question  has  never  even  been  discussed 
in  banc ;  but  there  are  authorities  at  Nisi  Prius  in  [180]  favoin-  of  the  view  taken  by 
the  defendant.  In  lie.r  v.  Blackmail  (1  Esp.  95),  Lord  Kenyon  allowed  a  witness  to  be 
asked  in  cross-examination,  in  effect,  the  question,  "Are  j^ou  the  informer?"  in  order 
to  establish  the  fact,  that  he  was  an  interested  witness.  [Pollock,  C.  B.  It  does  not 
appear  that  that  was  a  prosecution  by  a  government  officer.]     In  Rex  v.  Cole  (id.  169), 
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the  same  leaiiied  Judge  ruled,  that  the  fact  of  a  witness  being  put  forward  as  the 
infonnur  in  tlie  case  was  one  which  went  to  his  credit.  [Alderson,  B.  The  ease  before 
us  is  not  that  of  a  public  informer]  He  is  the  informer,  in  the  sense  of  being  the 
party  who  gave  the  infoimation  ;  and  none  of  the  cases  cited  on  the  other  side  decide 
that  a  witness  cannot  be  asked  whether  he  is  the  informer.  No  doubt  the  ([uestion 
cannot  be  put  with  respect  to  persons  who  are  not  before  the  Court.  Public  justice 
does  not  require  the  disclosure  of  the  names  of  third  persons ;  and  in  such  cases,  public 
officers,  who  are  bomid  to  protect  the  interests  of  the  State,  are  entitled  to  the 
protection  which  the  rule  of  law  throws  round  them.  On  a  careful  examination  of 
the  cases  which  have  been  referred  to,  it  will  be  found  that  they  do  not  sanction  the 
general  proposition  stated  in  Phillips  on  Evidence,  and  do  not  support  the  e.xtended 
right  of  inquiry  claimed  by  the  officers  of  the  Crown.  In  Ilardi/'s  case,  this  question 
was  put  to  a  witness  (24  St.  Tr.  751):  "How  came  you  to  go  there?"  [to  the 
seditious  meetings].  He  replied,  "  I  was  sent  by  a  gentleman."  He  was  asked, 
"By  whom?"  This  question  was  objected  to,  and  Eyre,  C.  J.,  said,  "He  has  said 
what  is  proper  and  material  for  the  purpose.  ...  I  do  not  think  it  is  proper  : "  and 
the  question  objected  to  was  withdrawn.  Another  witness  was  afterwards  asked, 
without  objection,  whether  he  gave  the  information  to  a  magistrate ;  which  he 
answered  in  the  negative.  The  next  question  was  (id.  809):  "Then  to  whom 
[181]  was  it?"  This  was  objected  toby  the  Attorney-General,  who  said,  he  could 
not  see  what  it  had  to  do  with  the  justice  of  the  case.  Eyre,  C.  J.,  said,  "  It  is 
perfectly  right  that  all  opportunities  should  be  given  to  discuss  the  truth  of  the 
evidence  given  against  a  prisoner  ;  but  there  is  a  rule  which  has  universally  obtained, 
on  account  of  its  importance  to  the  public  for  the  detection  of  crimes,  that  those 
persons  who  are  the  channel  by  means  of  which  that  detection  is  made,  should  not  be 
unnecessarily  disclosed.  If  it  can  be  made  appear  that  really  and  truly  it  is  neces- 
sary, for  the  investigation  of  the  truth  of  the  case,  that  the  name  of  the  person  should 
be  disclosed,  I  should  be  very  unwilling  to  stop  it."  All,  therefore,  which  was  really 
ruled  in  that  case  was,  that  the  names  of  third  parties  should  not  be  unnecessarily 
disclosed.  Besides,  the  doctrine  there  laid  down  must  be  taken  with  reference  to  the 
case  itself — a  trial  for  treason,  the  highest  crime  against  the  State,  in  which,  for  the 
very  safety  of  the  State,  disclosures  of  guilt  may  be  held  to  be  peculiarly  privileged. 
In  ordinary  criminal  cases,  nothing  is  moie  common  than  to  ask  a  witness  whether  he 
gave  information  to  the  police.  [Pollock,  C.  B.  In  ordinary  prosecutions,  the  name 
of  the  Sovereign  is  used  ;  but  it  may  be  used  by  anj-  prosecutor ;  and  probably  the 
rule  does  not  apply  at  all  in  such  cases  ;  but  there  maj'  be  reasons  of  sUite  policy 
whenever  the  government  is  directly  concerned,  and  then  the  rule  applies,  whatever 
be  the  ottence.]  And  yet  it  appears  that  this  very  supposed  public  policy  is  continually 
set  at  nought  by  the  Crown  itself,  when  they  avowedly  "put  forward"  a  witness  as 
the  informer,  therel)y  subjecting  him  to  the  peril  which  they  suggest  as  likely  to 
arise,  and  shewing  that  there  is  in  fact  no  such  overwhelming  public  policy  as  should 
break  in  upon  the  ordinary  right  of  the  subject.  In  li'atsons  oikc,  the  witness  referred 
to  was  not  put  forward  as  an  informer,  but  as  a  witness  present  at  the  meeting,  as  an 
ordinary  short-hand  writer  might  have  been  ;  and  the  inquiiy,  which  was  stopped  by 
tlie  Court,  was,  [182]  as  to  something  which  had  taken  place  between  him  and  a 
member  of  the  government — an  inquiry  into  the  channels  of  communication  properly 
so  called.  The  present  case,  therefore,  is  opposed  to  no  direct  authority,  an<l  falls 
within  the  general  right  of  an  accused  person,  to  cross-examine,  as  to  his  own  motives 
and  means  of  knowledge,  a  witness  produced  against  him.  To  extend  the  e.Kceptions 
to  this  right  further  than  they  have  been  established  by  express  decision,  will  greatly 
limit  the  means  of  defence  of  the  accused,  and  will  be  in  conti'avention  of  the  general 
practice  both  in  criminal  and  civil  trials.  The  inquiry  now  objected  to  may  be,  and 
in  this  instance  was,  of  the  \cry  essence  of  the  case. 

The  Attorney-General,  in  reply.  It  is  quite  a  mistake  to  suppose  that  the  privilege 
insisted  on  in  this  case  is  one  peculiarly  applicable  to  trials  for  high  crimes  against 
the  State.  It  had  its  origin  in  the  course  of  proceedings  in  revenue  prosecutions  in 
this  Court,  and  was  transferred  to  the  other  class  of  cases.  In  Home  v.  Ikiiiuick 
(2  Brod.  i\j  B.  1G2),  Dallas,  C.  J.,  says,  "For  reasons  of  public  policy,  persons  are  not 
to  be  asked  the  names  of  those  from  whom  they  receive  information  as  to  frauds  on 
the  reveinie.  In  all  the  trials  for  high  lioason  of  late  years,  the  same  course  has  been 
a<Iopted."     In  many  cases,  of  course,  it  may  be  alt^jgether  immaterial  whether  the 
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name  of  the  informer  be  disclosed  or  not,  and  the  objection  may  not  be  taken  ;  but 
if  it  is  taken,  and  rested  on  the  ground  of  public  policy,  the  Judge  is  to  decide  whether 
that  principle  is  applicable  or  not.  And  surely  the  reason  of  the  rule  is  to  protect  the 
communication  altogether  ;  and  the  same  policy  which  applies  to  prevent  the  disclosure 
of  the  name  of  a  third  person,  is  no  less  applicable  to  the  case  of  information  given 
by  the  witness  himself.  It  cannot  make  any  difTerence  as  to  the  principle,  whether 
you  call  it  the  source  or  the  channel.  In  the  cases  cited  from  Espinasse,  the  [183] 
witness  was  put  forward  as  the  informer.  But  in  a  subsequent  case  before  Lord 
Kenyon,  of  Bex  v.  J  Jeers  (6  Esp.  12.5),  which  was  an  information  for  obstructing  a 
custom-house  officer,  his  Lordship  said,  "The  defendant's  counsel  have  no  right,  nor 
shall  they  be  permitted,  to  inquire  the  name  of  the  person  who  gave  the  information 
of  the  smuggled  goods."  That  ruling  goes  the  whole  length  which  is  contended  for 
in  the  present  case. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Pollock,  C.  B.     This  was  a  motion  for  a  new  trial,  in  the  case  of  an  information 
by  the  Attorney-General  against  the  defendant  for  a  breach  of  the  revenue  laws,  and 
the  ground  of  the  application  for  a  new  trial  was  the  rejection  of  evidence.     A  witness 
called  on  the  part  of  the  Crown  was  asked,  in  cross-examination,  whether  he  gave  the 
information.     The  Attorney-General  objected  to  the  question,  and,  upon  argument 
before  me,  I  decided  that  the  question  ought  not  to  be  put.     If  the  question  should 
have  been  allowed,  the  rule  for  a  new  trial  ought  to  be  made  absolute :  if  not,  the 
rule  ought  to  be  discharged.     The  case  was  argued  in  last  Michaelmas  Term.     On 
the  part  of  the  Crown,  Hardy's  case  and  Watsan's  case  were  cited.     liegina  v.  Byle  was 
also  cited  as  an  instance  where  the  ordinary  rules  of  evidence  did  not  apply  to  a 
revenue  case.     It  was  contended,  on  the  part  of  the  Crown,  that  the  rule  was  general, 
and  that  it  was  founded  upon  public  policy  ;  and  that  if  a  question  tended  to  disclose 
the  source  of  information  on  which  the  executive  government  had  acted,  it  could  not 
be  put.     For  the  defendant  it  was  contended,  that  the  right  of  the  subject,  to  dis- 
credit a  witness  by  cross-examination,  was  universal ;  and  the  object  of  the  question 
being  to  discredit  the  witness,  that  it  was  [184]  taken  out  of  the  rule.     Lord  Hale's 
History  of  the  Common  Law  was  referred  to,  and  several  cases  were  cited,  but  none 
directly  in  point.     In  Hardy's  case,  John  Groves,  a  witness  for  the  Crown,  being  asked 
by  whom  he  was  sent  to  attend  certain  meetings,  the  question  was  objected  to,  on 
the  ground,  that  the  channels  of  information  could  not  be  inquired  into.     The  Attorney- 
General,  afterwards  Lord  Eldon,  stated,   that  the  Court  of   Exchequer  would   not 
permit  the  question  to  be  asked.     The  Court  ruled  that  it  was  not  proper  to  ask  the 
question,  and  it  was  not  asked.     Subsequently,  in  the  same  trial,  (page  811),  the 
point  arose  again  ;  it  was  on  the  cross-examination  of  a  witness  of  the  name  of  George 
Lynam  ;  this  question  was  put  avowedly  to  try  or  sift  the  credit  of  the  witness,  namely, 
who  was  the  person  to  whom  the  witness  communicated  certain  facts.     Lord  Chief 
Justice  Eyre  held,  that  although,  in  ordinary  cases,  such  a  question  could  be  pnt,  yet 
if  it  involved  the  disclosure  of  the  channels  of  communication  with  the  government, 
it  could  not  be  put ;  and  he  decided  that  such  was  the  rule,  referring  to  the  question 
asked  of  the  witness  Groves,  already  mentioned.     Ijord  Chief  Baron  Macdonald,  Mr. 
Baron  Hotham,  Mr.  Justice  Buller,  and  Mr.  Justice  Grose,  all  gave  judgments,  and 
on  all  hands  it  was  agreed,  that  the  informer,  in  the  case  of  a  public  prosecution, 
should  not  be  disclosed.     AH  the  judges  so  decided,  and  the  counsel  on  both  sides 
admitted  that  such  was  the  law.     In  IVatson's  case,  the  same  point  arose.     Hardy's  case 
was  cited,  and  Lord  Ellenborough  and  Mr.  Justice  Abbott,  afterwards  Lord  Tenterden, 
ruled  accordingly.     It  has  been,  however,  contended  for  the  defendant,  that,  admitting 
that  a  witness  cannot  be  asked  who  was  the  informer,  the  informer  being  a  third 
person,  yet  he  may  be  asked  whether  he  was  himself  the  informer,  and  gave  the 
information.     On  the  part  of  the  Crown  it  was  replied,  that  such  a  question,  addressed 
to  each  witness  in  turn,  might  be  the  means  of  discovering  the  informer ;  and  that, 
if  the  principle  and  object  of  the  rule  was  to  prevent  the  informer  [185]  from  being 
discovered,  the  question  cannot  any  more  be  put  directly  to  the  witness,  whether  he 
himself  was  the  informer,  than  whether  a  third  person  was.     It  was  alleged,  and, 
as  far  as  we  can  learn  or  have  had  any  ex[)erience,  it  was  correctly  alleged,  that  the 
practice  of  this  Court  has  been  in  accordance  with  this  rule.     There  is  no  direct 
authority  either  way ;  but  the  rule  clearly  established  and  acted  on  is  this,  that,  in 
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;i  public  prosecution,  a  witness  cannot  be  asked  such  questions  as  will  disclose  the 
informer,  if  he  be  a  third  person.  This  has  been  a  settled  rule  for  fifty  years,  and 
although  it  may  seem  hard  in  a  particular  case,  private  mischief  must  give  way  to 
public  convenience.  This  is  the  ground  on  which  the  decision  took  place  in  IIardi/'.i 
ease  and  in  H'atson's  case :  and  wc  think  the  principle  of  the  rule  applies  to  the  case 
where  a  witness  is  asked  if  he  himself  is  the  informer,  and  therefore  tliat  the  question 
could  not  be  asked.     The  rule  must  be  discharged. 

Ai,I)f:rson,  B.,  added: — When  the  question  was  before  the  Court  in  Hanli/s  case, 
liOid  Eldon  cited  the  course  of  the  P]xchequer  as  the  authority  upon  which  that  rule 
was  laid  down;  and  I  find  that  in  Plowden  (p.  320  a.)  it  is  laid  down,  "that  if  a 
question  arises  touching  the  king's  revenue,  or  what  thing  belongs  to  the  king,  which 
brings  revenue  to  him,  and  what  not,  and  what  is  the  law  touching  the  same  and 
what  not,  the  records  of  the  Exchequer  are  the  most  effectual  rule  as  to  the  law 
thereon."  Then  he  gives  several  instances  in  which  those  records  have  been  referred 
to  : — "  For  the  usage  in  any  one  court,  in  a  matter  whereof  it  has  proper  conu.sance, 
ought  to  be  affirmed  for  law  in  all  courts  ;  and  the  records  of  such  court  are  patterns 
whereby  the  whole  realm  may  know  the  law  in  such  cases."  Therefore,  it  having 
been  the  usage  in  the  Exchequer  to  disallow  the  question  objected  to,  Lord  Eldou 
transferred  such  usage  to  a  criminal  court  in  a  similar  case. 

Rule  discharged. 

[186]  Geeves  v.  Gorton.  Jan.  20,  1846. — An  arbitrator,  to  whom  a  cause  is 
referred  with  all  the  powers  of  a  judge  at  Nisi  Prius,  cannot  give  a  certificate  for 
the  costs  of  a  special  jury,  after  he  has  made  and  published  his  award  without 
providing  for  them  therein. — A  special  jury  cause,  of  which  the  venue  was  in 
Middlesex,  not  having  come  on  for  trial  at  the  sittings  for  which  it  was  set  down, 
the  parties  signed  a  consent  that  the  record  should  be  altered  by  changing  the 
venue  to  London,  and  consented  thereby  to  all  necessary  alterations  consequent 
on  such  change  of  venue  being  made  in  the  record,  and  that  jury  process  should 
be  issued,  &c.  as  if  the  cause  had  been  regularly  set  down  for  the  sittings  in 
London  ;  and  that  the  rule  for  a  special  jury  should  be  amended  by  directing  it 
to  the  sheriffs  of  London,  and  a  special  jury  should  be  thereupon  summoned  by 
the  sherill's  of  London  ;  and  that  all  the  costs  of  and  occasioned  by  that  arrange- 
ment should  be  costs  in  the  cause,  and  abide  the  event.  The  cause  came  on  for 
trial  at  the  sittings  in  London,  and  was  then  referred  to  an  arbitrator,  who 
decided  it  in  favour  of  the  defendant: — Held,  that,  under  the  above  agreement, 
the  defendant  was  entitled  to  the  costs  of  the  special  jury  summoned  by  him  in 
London,  as  costs  in  the  cause,  without  any  certificate  for  a  special  jury. 

[S.  C.  3  I).  &  L.  481  ;  15  L.  J.  E.x.  169  ;  10  Jur.  272.] 

Webster  moved  for  a  rule  to  shew  cause  why  the  Master  should  not  review  his 
taxation  of  the  ])laintifl's  costs  in  this  cause.  The  following  facts  appeared  from 
the  affidavits  : — The  cause  was  set  down  for  trial  as  a  special  jury  cause  at  the 
Middlesex  sittings  after  last  Trinity  Term.  It  did  not  come  on  for  trial  at  those 
sittings,  and  the  parties  subsequetitly  consented  to  a  Judge's  order  to  try  in  London, 
and  a  consent  was  drawn  up  in  the  following  terms: — "We  consent  to  the  record 
in  this  cause  being  altered  by  changing  the  venue  from  Middlesex  to  London,  and  to 
the  same  being  now  entered  in  the  London  list  of  causes,  with  a  view  to  the  cause 
being  tried,  if  possible,  during  the  present  sittings  in  London  ;  and  we  consent  to  all 
necessary  alterations  consequent  on  such  change  of  venue  being  made  in  the  record, 
and  that  jury  process  shall  l)c  issued,  returned,  and  annexed  to  the  record,  as  if 
the  cause  had  been  regularly  set  down,  and  the  record  duly  passed  for  the  present 
sittings  in  London  ;  and  that  the  rule  for  a  special  jury  shall  be  amended,  by 
directing  the  same  to  the  sheriffs  of  London  instead  of  to  the  sheriff  of  Middlesex  : 
and  that  a  special  jury  shall  be  thereupon  summoned  b}'  the  sheriffs  of  London  ; 
and  that,  in  the  event  of  such  special  jury  not  being  summoned  by  either  party, 
then  the  cause  shall  be  tried  by  a  common  jur}'  of  London,  as  if  no  rule  for  a 
special  jury  h:id  been  obtained  in  the  action:  and  until  the  cause  sh.'ill  be  tried, 
it  shall  ^keep  its  place  in  the  Middlesex  cause-list  as  at  present  entered  ;  that, 
in  the  event  of   the  cause  not    being    tried   during    the    present  sittings  in  [187J 
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London,  the  record  and  jury  process  shall  be  altered  and  re-sealed,  so  that  the  cause 
shall  be  brought  on  for  trial  in  Middlesex  in  due  course.  And  we  further  consent, 
that  all  the  costs  of  and  occasioned  by  this  arrangement  shall  be  costs  in  the  cause, 
and  abide  the  event." 

AVebster.  The  defendant  claims  these  costs  on  two  grounds  :  first,  that  they  are 
given  to  him  by  the  certificate  of  the  arbitrator  ;  secondly,  that  he  is  entitled  to  them 
under  the  agreement  made  between  the  parties.  It  is  objected,  as  to  the  first  ground, 
that  the  certificate  is  inoperative,  not  having  been  given  "immediately  after  the 
verdict,"  within  the  meaning  of  the  stat.  6  Geo.  i,  c.  50,  s.  34  ;  but  that  means  no 
more  than  that  it  shall  be  given  within  a  reasonable  time ;  Christie  v.  lUchanlsan 
(10  M.  &  W.  688) ;  and  it  can  hardly  be  said  that  that  rule  has  not  been  satisfied  in 
this  case.  [He  cited  JVaggett  v.  Shaw  (3  Campb.  316),  Fage  v.  Fearce  (8  M.  &  W.  677), 
Thompson  v.  Gibson  (id.  281).]  And  the  arbitrator  bad  authority  to  certify  for  a 
special  jury,  although  the  time  for  making  his  award  had  elapsed.  He  did  not  thereby 
alter  the  award.  [Parke,  B.  How  could  the  arbitiator  certify  for  a  special  jury  after 
he  had  made  and  published  his  award '?  He  must  make  his  award  once  for  all.  The 
defendant  might  have  requested  him,  before  the  making  of  the  award,  to  include  in  it 
a  certificate  for  a  special  jury.]  Then,  at  all  events,  the  defendant  is  entitled  to  these 
costs  under  the  agreement,  for  they  certainly  were  "  costs  occasioned  by  that  arrange- 
ment," which,  by  the  agreement,  were  to  be  costs  in  the  cause,  and  were  to  abide  the 
event. 

A  rule  having  been  granted, 

E.  V.  Williams  shewed  cause  in  the  first  instance.  The  defendant  is  not  entitled 
to  these  costs.  The  reasonable  [188]  construction  of  the  agreement  is,  that  neither 
party  was  to  have  them  unless  he  obtained  a  certificate  for  the  special  jury.  The 
effect  of  this  arrangement  was  to  place  the  parties  in  the  same  condition  as  if  the 
cause  had  been  made  a  remanet  by  consent.  The  consequence  is,  that,  in  default  of 
a  proper  certificate,  the  defendant  is  not  entitled  to  the  costs  of  the  special  jury. 

Pollock,  C.  B.  I  think  the  rule  ought  to  be  absolute.  The  question  turns  on 
the  proper  construction  of  this  agreement.  It  is  clear,  I  think,  that  the  defendant 
did  not  intend  to  put  in  hazard  the  costs  he  should  incur  in  pursuance  of  it,  and  to 
make  them  depend  on  the  certificate  of  the  Judge.  The  meaning  of  the  parties  was, 
that  all  the  costs  were  to  be  costs  in  the  cause,  and  to  abide  the  event  of  the  cause, 
not  the  certificate  of  the  Judge. 

Parke,  B.  I  am  of  the  same  opinion.  The  meaning  of  this  agreement  was,  that 
all  the  costs  which  should  be  occasioned  by  the  change  of  venue,  and  by  the 
summoning  of  the  special  jury,  and  otherwise  in  consequence  of  the  arrangement, 
were  to  be  determined  by  the  event,  that  is,  the  event  of  the  cause.  Mr.  Williams's 
argument  is,  that  these  costs  are  to  be  divided,  and  the  costs  of  the  special  jury  are 
to  abide  the  event  of  a  certificate  for  a  special  jury  ;  whilst  all  the  others,  namely,  the 
costs  of  the  change  of  venue,  of  altering  and  re-entering  the  record,  &c.,  were  to  abide 
the  event  of  the  cause :  but  such  is  not  the  fair  meaning  of  the  agreement. 

Platt,  B.  In  this  case,  certain  costs  had  been  thrown  away ;  and  it  was  a 
reasonable  agreement,  that  the  further  costs  to  be  incurred  in  consequence  should  fall 
upon  the  losing  party. 

Rule  absolute,  without  costs. 

[189]  Caines  v.  Smith.  Jan.  26,  1847. — Declaration  in  assumpsit  for  breach  of 
promise  of  marriage  stated,  that  the  defendant  promised  the  plaintiff  to  marry 
her ;  that  the  plaintift'  remained  and  still  is  sole  and  unmarried,  and,  during  all 
the  time  aforesaid,  was  ready  and  willing  to  marry  the  defendant,  of  whicli  he 
always  had  notice  ;  yet  the  defendant  disregarded  his  promise,  and  wrongfully 
married  another  woman. — Plea,  that  the  defendant  was  not,  at  any  time  before 
the  commencement  of  the  suit,  requested  by  the  plaintiff'  to  marry  her  : — Held, 
first,  that  the  plea  was  bad  on  special  demurrer;  secondly,  that  the  declaration  was 
good  on  general  demurrer,  without  an  averment  of  the  lapse  of  a  reasonable  time. 

[S.  C.  3  D.  &  L.  462 ;  15  L.  J.  Ex.  106.] 

Assumpsit.  The  declaration  stated,  that  the  defendant  promised  the  plaintiff  to 
marry  her;    that  the  plaintiff  remained  and  still  is  sole  and   unmarried,  and   was. 
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dining  ;ill  Llie  time  aforesaid,  ready  to  marry  the  defendant ;  whereof  the  defendant 
always  liad  notice  :  yet  the  defendant  disregarded  his  said  jjromise,  and  afterwards, 
to  wit,  on  &c.,  wrongfully  and  injuriously  married  a  certain  other  woman. 

Plea,  that  the  defendant  was  not,  at  any  time  before  the  commencement  of  the 
suit,  requested  by  the  plaintiff  to  many  her.     Verification. 

Special  demurrer,  on  the  ground  that  the  plea  traversed  matter  not  alleged  in  or 
implied  by  the  declaiation,  and  raised  an  immaterial  issue.     Joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer.  The  plaintitf'  was  under  no  obligation  to 
request  the  defendant  to  do  that  which  he  had  put  it  out  of  his  power  to  do,  by 
marrying  another  woman.  The  point  was  decided  a  few  days  ago  by  the  Court  of 
Queen's  Bench,  in  Short  v.  Stone  (8  Q.  B.  358). 

The  Court  called  on 

Hawkins,  contr;\.  The  plea  perhaps  cannot  be  supported;  but  the  declaration  is 
bad  in  substance.  The  averment,  that  the  defendant  had  married  another  woman, 
without  an  allegation  of  the  lapse  of  a  reasonable  time  for  the  performance  of  his 
agieemcnt  with  the  plaintiff,  does  not  shew  a  breach  of  the  express  promise  stated  in 
the  declaration.  The  defendant's  wife  may  die  before  the  lapse  of  the  reasonable 
time,  and  he  may  still  be  able  to  perform  his  con-[190]-tract  with  the  plaintiff.  The 
declaration  does  not  even  aver  that  his  wife  is  still  alive.  "A  covenant  shall  not  be 
broken,  if  a  man  does  an  act  which  by  consequence  may  be  a  breach,  if  the  breach 
does  not  actually  follow  :  "  Com.  Dig.  "  Covenant ''  (E.  3). 

Pollock,  C.  B.  Our  judgment  must  be  for  the  plaintiff.  If  a  man  were  under 
a  contract  to  deliver  certain  goods  to  another,  and  he  had  put  it  out  of  his  power  to 
do  so  by  destroying  them,  it  could  not  be  necessary  to  request  him  to  deliver  them. 
We  ought  to  put  a  reasonable  construction  on  this  declaration,  and,  doing  so,  a  breach 
of  contract  is  substantially  alleged  ;  and  as  the  defendant  has  pleaded  over,  and  the 
question  arises  as  upon  general  demurrer  only,  I  think  the  plaintiff  isentitled  to  judgment. 

ALDKHSdiN,  B.  I  am  of  the  same  opinion.  Why  should  we  presume  that  the 
wife  will  die  before  the  lapse  of  a  reasonable  time,  or  in  the  lifetime  of  her  husband! 
We  ought  rather  to  presume  the  continuance  of  the  present  state  of  things;  and 
while  that  continues,  it  is  clear  that  the  defendant  is  disaliled  from  performing 
his  contract. 

Plait,  B.,  concurred. 

Judgment  for  the  plaintiff". 

[191]  BiiowN  V.  Jones  and  Otfiers.  Jan.  26,  1846.— In  trespass  for  assault  and 
false  impiisonmenl,  the  defendant  justified  under  a  judgment  and  wiit  of  ca.  sa. 
issued  at  his  suit  against  the  plaintiff. —  Replication,  that  the  judgment  was  not 
a  judgment  signed  in  any  action,  but  under  colour  of  a  document  purporting  to 
be  a  warrant  of  attorney  ;  that,  after  the  issuing  of  the  ca.  sa ,  a  judge  ordered 
the  judgment  and  writ  to  be  set  aside ;  that  the  order  was  afteiwaids,  to  wit, 
on  &c.,  made  a  rule  of  court;  and  that  the  judgment  and  writ  were  so  set  aside 
on  the  ground  that  the  warrant  of  attorney  was  never  delivered  aa  a  complete 
authority  to  do  the  acts  therein  specified,  but  as  an  escrow,  to  take  ell'cct  in  a 
certain  event,  which  never  happened,  and  was  to  be  kept  by  the  plaintili'in  his 
own  possession  till  such  event  should  happen  ;  and  that  the  defendant,  b_v  an 
improper  and  fraudulent  contrivance,  obtained  and  kept  possession  of  it  against 
the  plaintiff's  will  ;  that  the  judgment  was  signed  under  colour  of  the  said  docu- 
ment, and  the  ca.  sa.  issued  thereon,  without  the  pl.iintifV's  consent. — Held,  on 
demurrer,  that  the  replication  was  good  :  1st,  that  it  was  not  neccssaiy  it  should 
shew  that  the  judgment  was  set  aside  for  irregularity,  inasmuch  as  it  sufliciently 
shewed  that  it  was  set  aside  as  having  been  signed  against  good  faith  ;  2ndly, 
that  it  was  not  necessary  to  state  that  the  judge's  order  was  made  a  rule  of  court 
befoie  the  commencement  of  this  suit,  inasmuch  as  a  judge  at  chambers  had 
authority  to  set  aside  the  judgment  and  writ;  and  3rdly,  that  this  was  not  a  case 
in  which  the  plaintifl  ought  to  have  replied  nul  tiel  record. 

[S.  C.  3  D.  &  L.  678;  15  L.  J.  Ex.  210.] 

Trespass  for  assault  and  false  imprisonment.  Plea  (in  substance),  that  the  defen- 
dant Jones  recovered  against  the  plaintiff,  in  the  Court  of  Queen's  Bench,  the  sum  of 
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£150  for  damages  and  costs;  and  that  the  other  defendants,  as  the  attorneys  of  the 
defendant  Jones,  issued  a  non  omittas  capias  ad  satisfaciendum  against  the  plaintiff, 
directed  to  the  sheriff  of  Bristol,  under  which  said  writ  the  said  sherift'  arrested  the 
plaintiff,  &c.,  which  are  the  same  trespasses  whereof  the  plaintiff  has  complained,  &c. 

Replication,  that  the  said  judgment  in  the  plea  mentioned  was  not  a  judgment 
signed  in  any  action,  but  under  colour  of  a  certain  document  purporting  to  be  a 
warrant  of  attorney :  that,  after  the  issuing  of  the  said  writ  of  non  omittas  testatum 
ca.  sa.,  and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  by  a  certain  order 
of  the  Hon.  Mr.  Baron  Piatt,  it  was  ordered  that  the  said  judgment  in  the  plea 
mentioned,  and  the  said  writ  of  ca.  sa.,  should  be  set  aside,  and  the  same  were  thereby 
set  aside ;  which  said  order  was  afterwards,  to  wit,  on  the  9th  day  of  October,  A.D. 
1845,  ordered  to  be,  and  the  same  was  made  a  rule  of  this  Court:  and  that  the  said 
judgment  and  writ  were  so  set  aside  as  aforesaid,  on  the  ground  that  the  said  docu- 
ment, though  purporting  to  be  a  warrant  of  attorney  was  never  delivered  to  the 
attorneys  named  therein  as  a  complete  authority  to  them  to  do  or  suffer  any  of  the 
acts  therein  specified,  but  was  merely  delivered  by  the  plaintiff  as  an  escrow,  to  take 
effect  in  a  certain  event,  which  event  never  happened,  and  [192]  was  to  be  kept  by 
the  plaintiff  in  his  own  possession  till  such  event  should  happen  ;  and  that  the  defen- 
dant, by  an  improper  and  fraudulent  contrivance,  obtained  and  kept  possession  of 
the  same  without  the  consent  and  against  the  will  of  the  plaintiff:  that  the  said  judg- 
ment was  signed  under  colour  of  the  said  document,  and  the  said  writ  of  ca.  sa.  was 
issued  on  such  judgment,  without  the  consent  of  the  plaintiff.     Verification. 

Special  demurrer,  and  joinder  in  demurrer. 

Pearson,  in  support  of  the  demurrer.  This  replication  is  bad,  for  it  shews  on  the 
face  of  it  that  the  Judge  had  no  authority  to  make  the  order  for  setting  aside  the  judg- 
ment. The  ground  on  which  he  set  it  aside  appears  to  have  been,  that  the  warrant  of 
attorney  was  an  escrow  ;  but  the  facts  stated  in  the  replication  shew  that  it  was  not 
inasmuch  as  it  is  stated  that  it  was  to  be  kept  by  the  plaintiff  in  his  own  possession 
till  the  event  should  happen  :  Com.  Dig.  "Fait"  (A.  3).  If  the  replication  had  shewn 
that  the  judgment  was  set  aside  for  irregularity,  that  would  have  been  an  answer  to 
the  plea ;  but  as  the  reasons  for  the  Judge's  order  are  stated,  and  they  appear  on  the 
face  of  the  replication  to  be  erroneous,  the  order  itself  cannot  be  sustained,  and  the 
writ  and  judgment  therefore  remain  in  force.  It  is  like  the  case  of  an  award  :  if  an 
arbitrator  makes  an  award  which  is  good  on  the  face  of  it,  the  Court  will  not  inquire 
into  the  grounds  of  his  finding,  whether  of  fact  or  of  law  ;  but  it  is  otherwise  if  it 
be  shewn,  on  the  face  of  his  award,  that  he  has  made  a  mistake  in  law.  [Alderson,  B. 
In  Frentice  v.  Harrisan  (4  Q.  B.  852  ;  1  Dav.  &  M.  50),  the  replication  to  a  similar 
plea  alleged  that  the  writ  was  set  aside  by  order  of  a  judge,  and  it  was  held  bad  for 
not  alleging  that  it  was  set  aside  for  irregularity ;  for  the  Court  said  there  were  cases 
in  which  it  might  have  been  set  aside  as  erroneous,  and  in  that  case  the  defendants 
could  not  be  liable.  But  here  that  cannot  be  supposed,  because  the  Court  can  [193] 
see,  on  the  face  of  the  replication,  that  the  writ  was  set  aside  either  for  irregularity 
or  for  want  of  good  faith.  Pollock,  C.  B.  The  ground  seems  to  have  been,  that  the 
learned  judge  thought  the  judgment  was  obtained  against  good  faith,  and  contrary 
to  the  agreement  of  the  parties.] 

Secondly,  the  replication  is  bad,  for  not  shewing  that  the  order  was  made  a  rule 
of  Court  before  the  commencement  of  the  suit :  Tucker  v.  Webster  (10  M.  &  W.  371). 
That  is  a  material  and  traversable  averment,  and  ought  to  have  been  introduced ; 
it  was  so  in  Prentice  v.  Harrison  and  in  C'odringfon  v.  Lloyd  (8  Ad.  &  Ell.  449). 

Lastly,  the  proper  course  for  the  plaintiff  was  to  have  replied  nul  tiel  record. 

Gray,  contrL  First,  it  was  not  necessary,  in  this  case,  for  the  replication  to  state 
that  the  writ  was  set  aside  for  irregularity  ;  for  here  it  is  sufficiently  shewn  to  have 
been  set  aside,  not  for  error,  but  as  having  been  obtained  against  good  faith.  Frentice 
V.  Harrison  is  therefore  distinguishable;  but  Painkin  v.  De  Medina  (1  C.  B.  183)  is  in 
point  for  the  defendants.  Secondly,  it  was  unnecessary  to  state  that  the  order  was 
made  a  rule  of  Court;  for  the  judge  had  authority,  by  the  stats.  1  Will.  4,  c.  80, 
and  1  &  2  Vict.  c.  45,  to  make  such  an  order  at  chambers.  If  it  were  otherwise,  a 
person  wrongfully  imprisoned  under  such  circumstances  might  be  kept  in  prison 
throughout  the  long  vacation.  Thirdly,  the  objection,  that  the  plaintiff  ought  to 
have  replied  nul  tiel  record,  is  of  no  weight :  he  was  only  bound  to  shew  that  the 
writ  of  execution  was  set  aside :  Rankin  v.  De  Medina.     Non  constat  that  there  was 
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any  record  of  the  c;i.  sa.  [Alderson,  B.  Suppose  the  judgment  was  set  aside  by 
consent,  on  the  terms  of  no  action  being  brought ;  that  would  not  be  within  a  replica- 
tion of  nul  tiel  record.  Pollock,  C.  B.  [194]  There  may  be  cases  in  which  the  real 
question  could  not  be  tried  upon  an  issue  in  nul  tiel  record.]  [He  cit<3d  Fafsons  v. 
IJotjd  (3  Wils.  341),  and  was  then  stopped;  and 
Per  Curiam. (i)     Judgment  for  the  plaintiff. 

Abeott  r.  Richards.  Jan.  27,  1846 — A  judge's  order,  made  under  the  Gth  section 
of  the  Interpleader  Act,  directed  that  the  goods  .should  be  sold  by  the  sheriflf, 
and  the  money  paid  into  court  to  abide  the  event  of  an  issue  to  be  tried  between 
the  claimant  and  the  execution  creditor.  The  issue  was  tried,  and  a  verdict 
found  for  the  claimant,  who  thereupon  brought  an  action  of  trespass  against  the 
sheriff,  for  breaking  and  entering  his  dwelling-house,  and  seizing  his  goods  and 
converting  them  to  his  own  use.  The  Court  made  absolute  a  rule  for  striking 
out  so  much  of  the  declaration  as  charged  the  seizure  and  conversion  of  the 
goods. — And  serable,  (per  Alderson,  B.,  and  Kolfe,  B.),  the  proceedings  ought  in 
such  a  case  to  be  stayed  altogether. 

[S.  C.  3  D.  &  L.  487 ;  1.5  L.  J.  Ex.  330.     Referred  to,  Cramer  v.  Matthews, 
1881,  7  Q.  B.  D.  432.] 

In  this  case,  the  defendant  the  sheriff  of  Staffordshire,  ha\'ing  taken  in  execution 
certain  goods  under  a  fieri  facias,  to  which  the  plaintiff  set  up  a  claim,  the  sheriff 
applied  to  a  judge  at  chambers  for  relief  under  the  Interpleader  Act;  and  an  order 
was  made  that  the  goods  should  be  sold,  and  the  proceeds  paid  into  court,  to  abide 
the  event  of  an  issue  between  the  claimant  and  the  execution  creditor.  On  the  trial 
of  the  issue,  a  verdict  was  found  for  the  claimant,  who  then  commenced  this  action 
against  the  sherifi'.  The  declaration  was  delivered  on  the  20th  November.  It 
charged  the  defendant  with  breaking  and  entering  the  plaintifl"s  dwelling-house,  and 
seizing  and  taking  his  goods  and  converting  them  to  his  own  use.  On  the  28th,  the 
defendant  obtained  an  order  for  ten  days'  time  to  plead  ;  and,  on  the  8th  December, 
a  further  order  for  ten  days  more.  On  the  1 1th  of  December,  a  summons  was  taken  out 
before  Piatt,  B.,  to  stay  the  proceedings,  which  was  referred  by  the  learned  Judge 
to  the  Court,  the  plaintifi'  having  till  the  fifth  day  of  this  term  to  make  the  application. 

[195]  In  the  commencement  of  this  term.  Gray  accordingly  moved  for  a  rule  to 
shew  cause  why  the  proceedings  in  the  action  should  not  be  stayed  :  the  Court, 
however,  only  granted  him  a  rule  to  shew  cause  why  so  much  of  the  declaration  as 
charged  the  defendant  with  seizing  and  taking  the  plaintift"s  goods,  and  converting 
them  to  his  own  use,  should  not  be  struck  out.     Against  this  rule 

Ilumfrey  and  Hance  now  shewed  cause.  First,  this  application  is  too  late.  It  has 
univer.^ally  been  laid  down,  that  the  sheriff  must  come  to  the  Court  promptly  for 
relief  of  any  kind  ;  and  here  he  has  taken  steps  in  the  cause  which  have  put  the 
])laintiff  to  expense,  and  occasioned  delay.  [Pollock,  C.  B.  This  is  not  a  question 
of  irregularity  :  it  is  never  too  late  to  stay  proceedings,  where  manifest  injustice  would 
be  done  by  letting  them  go  on.  Besides,  where  tiie  sheriff  obt-ains  an  order  under  the 
Interpleader  Act,  the  Court  may  give  effect  to  it  any  time.  Alderson,  B.  The  only 
question  is,  whether  the  Couit  ought  to  allow  the  plaintifi'  to  go  against  the  sherifi'  for 
the  acts  which  were  done  by  him  under  the  interpleader  rule.]  The  .ludge  not  having, 
l>y  his  order,  restrained  the  plaintiff  from  bringing  an  action,  the  Court  will  not  now 
stiiy  the  proceedings.  The  Court  can  exercise  their  jurisdiction  under  the  act,  only 
whcie  an  adverse  claim  is  made  :  if,  theicfore,  they  hold  that  the  plaintiff  ought  to  be 
thus  limited,  the  consequence  will  be,  that  the  party  will  always  lie  by  and  bring 
an  action.  There  may  have  been  special  damage  arising  from  the  mere  act  of  seizure, 
or  the  goods  may  have  sold  for  much  less  than  their  value. 

(Jray,  contra,  was  not  called  upon. 

PoLT.ocK,  C.  B.  I  think  the  rule  ought  to  be  made  absolute  on  payment  of  costs. 
1  find  no  suggestion  in  the  affidavits  of  any  special  damage  ;  and  the  suppo.sed  hardship 
on  the  party,  of  having  his  goods  seized,  and  sold,  perhaps,  [196]  for  less  than  tiieir 
value,  and  receiving  only  the  proceeds  of  the  sale,  is  a  matter  which  might  and  ought 

(6)  Pollock,  C.  B.,  Alderson,  B.,  and  Piatt,  B. 
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to  be  brought  before  the  Judge  at  the  time  of  the  making  of  the  order.  Here, 
nothing  of  that  nature  appears  to  have  been  stated  to  him.  There  may,  perhaps,  be 
some  doubt  as  to  the  extent  of  the  Judge's  authority  under  the  act :  my  impression 
is,  that  he  has  a  right  to  do  all  that  is  just,  propei-,  and  equitable  under  the  circum- 
stances. Here  we  must  presume  that  he  did  so.  It  would  therefore  be  very  unjust 
to  make  the  sheriff  responsible  for  what  he  did  under  the  order  of  the  Judge.  There 
is  nothing  in  the  affidavits  to  shew  that  any  question  was  intended  to  be  raised  before 
him,  except  the  title  to  the  goods.  I  think,  however,  we  cannot  protect  the  sheriff 
as  to  the  trespass  charged  by  breaking  and  entering  the  house ;  but,  the  goods  having 
been  sold  under  the  authority  and  direction  of  the  Judge,  and  the  plaintiff  having 
already  received  the  proceeds  of  the  sale,  which  we  must  suppose  to  be  the  value  of 
them,  it  would  be  an  opprobiium  to  the  law  to  allow  him  then  to  bring  an  action  for 
supposed  special  damage,  and  get  damages  over  again  for  so  disposing  of  them. 

Alderson,  B.  I  am  of  the  same  opinion.  The  Interpleader  Act  begins  by 
providing,  in  the  1st  section,  for  the  mode  of  relief  for  ordinary  persons  who  desire 
to  interplead.  In  these  cases,  the  party  comes  into  Court,  and  states  an  affidavit  that 
he  claims  no  interest  in  the  subject-matter  of  the  action,  and  "  is  ready  to  bring  into 
Court,  or  to  pay  or-  dispose  of,  the  subject-matter  of  the  action,  in  such  manner  as  the 
Court  or  any  judge  thereof  may  order  and  direct;"  and  upon  that  the  Court  or  the 
judge  is  to  make  such  order  therein,  as  to  costs  and  all  other  matters,  as  may  appear 
to  be  just  and  reasonable.  Then  the  6th  section  points  out  what  is  to  be  done  in  the 
case  of  sheriffs — namely,  the  same  thing  :  the  Court  may,  upon  application  of  the  sheriff, 
"exercise,  for  the  adjustment  of  such  claims,  [197]  and  the  relief  and  protection  of 
the  sheriff,  all  or  any  of  the  powers  and  authorities  hereinbefore  contained,  according 
to  the  circumstances  of  the  case."  The  Court  or  judge,  therefore,  has  a  jurisdiction 
over  the  subject-matter  brought  into  Court,  which  in  tliis  case  consisted  of  the  goods 
seized,  and  has  power  to  dispose  of  them  in  such  manner  as,  according  to  all  the 
circumstances  of  the  case,  shall  appear  to  be  just  and  reasonable.  The  sheriff  holds 
them  at  the  disei'etion  of  the  Court  or  judge,  who  is  to  make  such  order  with  respect 
to  them  as  he  shall  think  just  and  reasonable.  Then,  when  the  Court  or  the  judge, 
having  a  discretion  so  to  do,  orders  the  sheriff  to  sell  the  goods,  it  would  be  monstrous 
if  he  were  afterwards  to  be  held  responsible  in  an  action  for  selling  them  under  that 
order.  It  would  be  doing  a  grievous  injustice  to  the  officer  of  the  Court;  and  that  is 
all  that  we  now  intend  to  prohibit  the  plaintiff  from  doing  If  any  special  damage 
was  really  sustained  by  the  seizure  and  sale,  that  should  have  been  brought  under  the 
notice  of  the  learned  Judge  at  the  time. 

EoLFE,  B.  I  am  of  the  same  opinion.  My  only  doubt  is,  whether  the  rule  goes 
far  enough  ;  for  I  doubt  whether  the  Legislature  intended  that  there  should  be  any 
interpleader  at  all,  except  where  the  interpleader  disposes  of  everything :  and  if  the 
Judge  sees  that  there  really  is  a  question  which  will  not  be  disposed  of  by  determining 
the  title  to  the  goods,  I  think  he  should  not  interfere  at  all.  There  is  no  analogy  for 
allowing  the  party  to  split  his  claim  into  two  parts  ;  first,  the  title  to  the  goods,  and 
secondl}',  a  claim  for  damages :  therefore  I  should  say,  that,  in  such  a  case,  the  Judge 
has  no  jurisdiction  under  the  statute ;  and  there  is  no  absurdity  in  that.  The  Legis- 
lature meant  to  protect  the  sheriff  as  far  as  they  could  ;  and  there  is  no  absurdity  in 
saying  that  there  may  be  cases  of  adverse  claims  to  which  the  act  does  not  apply,  and 
over  which  the  Judge  cannot  adjudicate.  But  that,  after  an  interpleader  rule  [198] 
has  been  disposed  of,  and  an  order  made,  and  an  issue  tried,  the  party  should  be 
allowed  to  have  another  action  against  the  sheriff  in  respect  of  his  seizure  of  the  .same 
goods,  would  l)e  monstrous.  I  have  therefore  no  difficulty  in  concurring  to  the  extent 
of  this  rule ;  the  only  objection  with  me  is,  that  it  does  not  go  far  enough. 

Alderson,  B.  I  must  say  I  concur  with  my  Brother  Kolfe,  and  think  the  rule 
does  not  go  far  enough. 

Rule  absolute. 

Proudfoot  and  Another  r.  Boyle.  Jan.  27,  1846. — Three  causes  were  referred 
to  arbitration,  in  one  of  which  the  infant  sued  by  his  next  friend ;  the  other  two 
being  actions  in  which  he  was  the  substantial,  though  not  the  nominal  plaintiff. 
The  costs  of  the  causes  were  to  abide  the  event,  and  the  costs  of  the  reference 
and  award  weie  to  be  in  the  discretion  of  the  arbitrator.     The  arbitrator  decided 


15M.  &W.  199.  PROUDFOOT    V.    BOYLE  821 

all  the  causes  in  favour  of  the  dcfenrlant,  and  ordered  tliat  the  infant  should  pay 
all  the  costs  of  the  reference  and  award  : — Held,  that  this  was  no  excess  of 
authority. 

[S.  C.  3  D.  &  L.  524.] 

This  was  an  action  of  covenant  on  a  deed  of  apprenticeship,  and,  upon  its  coming 
on  for  trial,  it  was  referred  h_v  order  of  Nisi  Prius,  together  with  two  other  actions 
against  the  same  defendant,  in  one  of  which  the  apprentice,  an  infant,  sued  by  his 
mother  and  ne.vt  friend.  The  infant  was  a  party  to  two  of  the  actions,  bat  not  to  the 
third  ;  but  he  was  the  substantial  plaintiff'  in  all.  The  costs  of  the  causes  were,  by 
the  order,  to  abide  the  event  of  the  award,  and  the  costs  of  the  reference  and  award 
were  to  be  in  the  discretion  of  the  arbitrator,  who  was  to  certify  by  and  to  whom  the 
same  should  be  paid.  There  was  also  a  clause  empowering  the  Court  to  remit  the 
matter  back  to  the  arbitrator,  in  case  of  any  invalidity  in  the  award.  The  arbitrator, 
by  his  award,  oidered  that  a  verdict  should  be  entered  in  this  cause  for  the  defendant ; 
that  the  other  two  actions  should  cease,  and  be  no  further  prosecuted ;  and  that  the 
infant  should  pay  the  costs  of  the  reference  and  award. 

[199]  Hunifrey  had  obtained  a  rule  to  shew  cause  why  this  award  should  not  be 
set  aside,  on  the  grounds,  first,  that  the  arbitrator  had  exceeded  his  authorit}^  in 
ordering  an  infant  to  pay  costs ;  and  secondly,  that  the  award  was  not  final,  inasmuch 
as  the  costs  of  the  whole  i-eference  were  ordered  to  be  paid  by  a  person  who  was  not 
a  pai'ty  to  all  causes  referred. 

]jush  now  shewed  cause.  It  is  no  ground  of  objection  to  this  award,  that  the 
party  against  whom  it  is  made  is  an  infant.  A  submission  to  arbitration  by  an  infant 
is,  no  doubt,  voidable  ;  that  is,  he  may,  if  he  choose,  set  it  aside,  until  ratification  by 
him  after  full  age.  But  here  he  does  not  apply  to  set  aside  the  award  on  that  ground, 
but  only  says  that  it  was  an  excess  of  authority  to  order  him  to  paj'  costs.  He 
therefore  admits  himself  to  be  a  competent  part}'  to  the  reference ;  and,  being  so,  the 
arbitrator  clearly  had  authority  over  him  in  respect  to  the  costs. 

Secondly,  there  is  nothing  to  limit  the  power  of  the  arlntrator  over  any  of  the 
parties  to  the  reference,  in  respect  of  the  several  causes.  He  may  select  any  of  the 
parties  he  pleases  for  this  purpose  ;  and  he  has  selected  the  partj'  who  was  the  sub- 
stantial plaintill'in  all  the  actions.  Surely  all  the  parties  to  this  submission  might 
agree  that  any  one  of  them  should  be  made  to  pay  the  costs  of  all.  [Pollock,  C.  B. 
If  the  arbitrator  thought  the  whole  of  the  proceedings  were  substantially  his,  he  might 
well  throw  upon  him  the  costs  of  the  whole  reference.]  It  will  be  said  there  is  no 
sufficient  finding  on  this  point,  because  the  arbitrator  makes  the  costs  payable  by  a 
party  against  whom  they  cannot  be  enforced.  But  be  cannot  complain  of  that;  it  is 
to  the  defendant's  loss,  if  at  all.  The  infant's  proper  time  for  objecting  as  to  this 
matter,  is  when  the  defendant  seeks  to  enforce  the  costs  against  him. 

Hnmfrey,  contra.  The  submission  must  receive  a  rea-[200]-soiiablc  construction, 
namely,  that  the  costs  of  the  reference  are  to  be  in  the  discretion  of  the  arbitrator  as 
to  each  cause,  as  if  each  had  been  referred  separately.  [Pollock,  C.  B.  ^Vhy  then 
arc  all  the  actions  blended  together  in  one  refei-ence ''.  Suppose  the  two  actions  to 
which  the  infant  is  a  party  to  have  been  improperly  brought  l)y  his  mother  and  uncle 
in  his  name,  why  should  not  the  arbiti'ator  make  them  pay  all  the  costs  of  all  the 
actions  '  Aldorson,  B.  The  costs  of  the  reference  and  award  must  bo  one  joint  matter  : 
"  the  costs  of  the  reference  "  means  the  costs  of  the  whole  m.atter  referred  ;  and  all 
the  parties  are  to  be  subject  to  the  arbitrator's  discretion  as  to  them.  If  we  are  to 
say  that  the  costs  of  the  reference  of  cause  A.  are  to  be  paid  by  B.,  of  cause  C.  by  I)., 
and  .so  on,  how  is  the  Master  to  ascertain  them?]  The  arbitrator  should  ascertain 
the  whole  amount  himself,  and  order  certain  proportions,  at  his  discretion,  to  be  paid 
by  each.     [Alderson,  B.     It  is  impossible  he  can  ascertain  the  propoi-tions  accurately.] 

Secondly,  the  order  for  payment  of  costs  by  the  infant  is  altogether  inoperative. 
There  is  no  power  to  enforce  it :  he  may  relieve  himself  from  them  at  any  time. 
|.\ldcrson,  H.  I.ct  him  do  so;  but  why  should  we  set  the  award  aside  for  that?] 
The  arbitrator  has  directed  a  person  to  pay  who  is  not  li.able  to  pay,  and  who  may  at 
anv  time  revoke  the  submission.  If  he  had  not  so  directed,  how  can  it  be  certainly 
said,  that  he  would  not  have  ordered  the  other  plaintitts  to  pay  these  costs?  The 
award,  therefore,  is  not  final,  by  reason  of  the  cfists  being  ordered  so  to  be  paid,  for 
the  arliitrator  has,  in  effect,  not  adjudicated  by  whom  the  costs  shall  be  paid  at  all 
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events,  by  parties  bound  to  pay  them.  It  is  as  if  he  had  ordered  them  to  be  paid  by 
a  stranger. 

Pollock,  C.  B.  On  the  face  of  the  award,  it  is  perfectly  good  ;  and,  at  all  events, 
we  ought  not  to  interfere  to  set  it  aside  on  this  giound.  If  we  had  any  doubt,  we 
should  [201]  send  it  back  to  the  arbitrator  to  be  amended  ;  but  I  think  it  is  right  in 
all  respects. 

Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Rule  discharged,  with  costs. 

PiERPOiNT  V.  Brewer.     Jan.  31,  1846. — Shares  in  a  railway  company  in  actual 
operation  are  property  in  respect  of  which  bail  may  justify. 

[S.  C.  3  D.  &  L.  487 ;   15  L.  J.  Ex.  81.] 

This  cause  having  been  removed  into  this  Court  by  certiorari  fiom  the  Lord 
Mayor's  Court, 

J.  Henderson  appeared  to  justify  bail  under  the  recognizance.  The  qualification 
of  one  of  the  bail  consisted  of  shares  in  certain  railway  companies  in  actual  operation 
under  their  acts  of  Parliament. 

Morris  objected  to  the  bail,  urging  that  railway  shares  were,  at  best,  but  a  Huctuating 
property,  which  might  prove  to  be  of  no  value  at  all. 

Alderson,  B.  Surely  they  are  property.  Money  itself  is  of  a  fluctuating  nature, 
as  shifting  from  one  person  to  another. 

Per  Curiam.     Bail  allowed. 


[202]    Vacation  Sittings  after  Hilary  Term. 

Leonard  v.  Baker.  Feb.  6,  1846. — Under  the  Insolvent  Debtors  Act,  1  &  2  Vict. 
c.  110,  s.  75,  the  prisoner  is  discharged  only  as  to  the  particular  debts  and  sums 
of  money  mentioned  in  his  schedule  to  be  due  from  him  to  the  creditors  named 
therein,  and  not  generally  as  to  all  his  debts  then  due  to  such  creditors. 

[S.  C.  15  L.  J.  Ex.  177  ;  10  Jur.  226.] 

Assumpsit  by  payee  against  maker  of  two  several  promissory  notes ;  the  first  for 
£76,  dated  26th  August,  1839,  payable  two  months  after  date  :  the  second  for  £50, 
dated  7th  March,  1840,  payable  two  months  aftei'  date. 

The  defendant  pleaded  (inter  alia),  that,  after  the  making  of  the  promises,  &c., 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  14th  of  November,  1840,  by 
a  certain  order  and  adjudication  of  the  Court  for  the  Relief  of  Insolvent  Debtors,  he, 
the  defendant,  then  being  an  insolvent  debtor,  and  in  prison,  was,  according  to  a  certain 
act  of  Parliament,  &c.,  [1  &  2  Vict.  c.  110],  ordered  to  be  discharged  from  custody,  and 
declared  to  be  entitled  to  the  benefit  of  the  said  act,  as  to  the  several  debts  and  sums 
of  money  due  or  claimed  to  be  due  from  the  defendant  on  the  15th  day  of  September, 
A.D.  1840,  being  the  time  of  making  the  order  vesting  the  estate  and  efi'ects  of  the 
defendant,  etc.,  to  the  several  persons  named  in  his  schedule  as  creditors,  including 
the  plaintiff:  that  the  several  debts  and  sums  of  money  in  the  declaration  mentioned 
were  due  from  the  defendant  to  the  plaintitt'  before  and  on  the  said  15th  day  of 
September,  1840 ;  and  that  the  plaintiff,  at  the  time  of  the  said  adjudication,  was,  and 
still  is,  one  of  the  persons  named  in  the  defendant's  said  schedule  as  a  creditor  of  the 
defendant;  and  that  he,  the  defendant,  was  duly  discharged  according  to  the  said 
order  and  adjudication,  and  thereby  became  entitled  to  the  benefit  of  the  said  act,  &c. 
Verification. 

[203]  Replication,  that  the  defendant  was  not  by  the  said  order  and  adjudication 
adjudged  or  ordered  to  be  dischaiged,  according  to  the  said  statute,  as  to  the  said 
several  debts  and  sums  of  money  in  the  said  plea  mentioned,  &c.  :  and  issue  thereon. 

At  the  trial,  before  Erie,  J.,  at  the  last  assizes  at  Bristol,  it  appeared  that  the 
defendant  had  inserted  the  name  of  the  plaintiff  in  his  schedule  filed  by  him  in  the 
Insolvent  Debtors  Court,  as  a  creditor  for  "two  sums  of  £100  and  £106  ;  "  but  the 
schedule  made  no  mention  of  the  promissory  notes  on  which  this  action  was  brought. 
The  learned  Judge  thought  that  the  defendant  was  not,  under  these  circumstances, 
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discharged  from  liability  as  to  the  two  promissory  notes,  and  directed  a  verdict  for 
the  plaintirt'  as  to  the  two  first  counts  of  the  declaratiou,  reserving  leave  to  the  defen- 
dant to  move  to  enter  the  verdict  thereon  for  him. 

In  last  Michaelmas  Term,  Kinghike,  Serjt.,  moved  pursuant  to  the  leave  reserved, 
and  obtained  a  rule  to  shew  cause  ;  against  which, 

Barstow  (with  whom  was  Crowder)  now  shewed  cause.  In  this  case  the  verdict 
has  been  found  for  the  plaintiff  for  a  totally  distinct  and  separate  debt  from  that 
named  in  the  defendant's  schedule  in  connection  with  the  plaintiff  as  a  creditor;  and 
it  is  submitted  that  the  defendant  was  not,  by  his  discharge  under  the  Insolvent 
Debtors  Act  under  such  circumstances,  discharged  from  liability  as  to  the  cause  of 
action  arising  upon  these  promissory  notes.  There  appears  to  be  some  difference  upon 
this  point  between  the  decisions  of  this  Court  and  of  the  Court  of  Common  Pleas. 
In  the  case  of  Tyers  v.  Stunt  (7  Scott,  349),  the  latter  Court  ex-[204]-pressly  decided, 
that  an  insolvent  debtor,  who  owes  two  distinct  debts  to  the  same  person,  and  inserts 
one  of  them  only  in  his  schedule,  is  not  discharged  as  to  the  other.  In  Davis  v.  Lhtfcl 
(2  Jurist,  349),  on  the  other  hand,  this  Court  appears  to  have  been  of  opinion,  that 
in  such  case  the  effect  of  the  discharge  was  to  release  him  from  being  sued  by  the 
particular  creditor  as  to  either  of  such  debts.  That  case,  however,  does  not  seem  to 
be  one  of  ver}'  great  authority.  It  was  argued  on  the  last  day  of  term  [E.  T.  1838] ; 
and  Lord  .\binger,  C.  B.,  said,  that  the  Court  were  not  then  prepared  to  decide  the 
question  ;  Init  that,  as  the  party's  libertj'  was  in  question,  he  would  give  judgment 
at  chambers  :  and  in  the  following  term,  his  Lordship  stated  that  he  had  given  judg- 
ment accordinglj',  and  that  the  defendant  had  been  discharged  ;  assigning,  as  the 
reason  for  his  opinion,  that  "  it  was  in  the  power  of  the  creditor,  when  served  with 
notice  of  the  insolvent's  intention  to  apply  for  his  discharge  under  the  Insolvent  Act, 
to  make  an  application  to  the  Court  under  the  35th  section  of  the  7  Geo.  4,  c.  57,  to 
have  the  omitted  debt  inserted  in  the  schedule;"  and  that,  not  having  done  so,  he 
could  not  afterwards  arrest  the  insolvent.  It  is  to  be  observed,  that  all  which  the 
Couit,  at  the  most,  decided  in  that  case,  was,  that  they  would  not  detain  the  defen- 
dant in  custody  :  the  question  did  not  there  arise  on  plea.  But  the  case  of  Tijer  v. 
Stunt  is  a  more  recent  decision  of  the  full  Court  of  Common  Pleas,  directly  in  point. 
[Parke,  B.,  referred  to  Hoyles  v.  Bhre  (14  M.  &  W.  387).]  That  case  is  certainly  no 
authority  for  the  defendant.  [Parke,  B.  No ;  it  is  rather  in  your  favour  ;  for,  if  the 
creditor's  being  named  in  the  schedule  is  enough,  whatever  be  the  amount  of  the  debt, 
all  the  discussion  in  that  case  was  idle.] 

Kinglake,  Serjt.,  contra.  Upon  the  true  construction  of  [205]  this  act  of  Parlia- 
ment, this  was  a  good  discharge  of  the  defendant  as  to  the  debt  for  which  this  action 
was  brought,  being  a  debt  due  to  a  creditor  named  in  his  schedule.  The  language  of 
the  Stat.  1  &  2  Vict.  c.  110,  is  important,  as  contiasted  with  that  of  the  former  acts. 
The  75th  section  empowers  the  Court  or  commissioner,  &c.,  to  adjudge  that  the 
prisoner  shall  be  discharged  from  custody,  and  entitled  to  the  benefit  of  the  act,  "as 
to  the  several  debts  and  sums  of  money  due,  or  claimed  to  be  due,  at  the  time  of 
making  such  vesting  order  as  aforesaid,  from  such  prisoner  to  the  several  persons 
named  in  his  schedule  as  creditors,  or  claiming  to  be  creditors,  for  the  same  respectively." 
[Parke,  B.  That  is,  for  the  same  several  debts  respectively.]  The  machinery  of  the 
act  is  directed  to  the  purpose,  on  the  one  hand,  of  bringing  together  all  the  funds  of 
an  insolvent  debtor;  and  on  the  other,  of  collecting  together  all  his  creditors,  for  the 
distribution  of  such  funds  amongst  them.  For  this  purpose  twofold  means  are  pre- 
scribed :  first,  the  filing  of  the  schedule,  containing  the  insolvent's  own  statement  of 
his  liabilities,  which  is  the  foundation  of  the  Court's  power  over  his  property  ;  secondlv, 
the  notice  required  (by  the  71st  section)  to  be  given  to  all  the  scheduled  creditors 
whose  debts  amount  to  £5,  of  the  making  of  the  vesting  order,  and  the  tiling  of  the 
schedule.  All  this  is  preliminary  to  the  proof  of  debts  by  the  creditors.  Now,  wdiat 
can  be  the  object  of  such  a  notice,  if  the  schedule  is  to  be  taken  as  true  as  against  the 
insolvent?  The  62nd  section,  also,  empowers  the  Court  to  examine  into  disputed 
claims  to  debts  tendered  to  be  proved,  or  debts  mentioned  in  the  sciiedule,  and  shews 
that  there  are  to  be  two  classes  of  creditors  entitled  to  distribution,  viz.  those  whose 
claims  are  admitted  in  the  schedule,  atid  those  who  have  afterwards  come  in  and 
proved.  [Parke,  B.  The  difficulty  is  to  see  how,  upon  your  construction  of  the 
statute,  the  93i-d  section  was  wanting.]  That  section  gives  the  crcditoi-,  in  Ciuses 
where,  without  culpable  negligence,  or  fraud,  or  evil  inten-[206]-tion  on  the  part  of 
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the  prisoner,  the  debt  is  specified  in  the  schedule  at  an  amount  which  is  not  exactly 
its  actual  amount,  the  benefit  of  all  the  provisions  of  the  act  in  respect  to  the  actual 
amount  of  the  debt.  [Parke,  B.  But  it  also  gives  the  prisoner  a  title,  in  the  same 
cases,  to  all  the  benefit  of  the  act ;  he  is  first  named.]  But  for  that  section  the 
dividend  would  be  confined  to  the  debt  inserted  in  the  schedule.  These  enactments 
vary  considerabl}'  from  those  of  the  foimer  acts  ;  and  in  Taylor  v.  Buchanan  (4  B.  & 
C.  419),  the  judgment  of  the  Court,  that  the  effect  of  the  discharge  was  to  relieve  the 
insolvent  only  to  the  extent  of  the  specific  debts  described  in  the  schedule,  proceeded 
expressly  upon  the  absence,  in  the  stat.  1  Geo.  4,  c.  119,  on  which  that  case  was 
decided,  of  any  clause  enabling  creditors  to  come  in  and  prove  for  their  debts,  though 
they  were  not  inserted  in  the  schedule.  [Parke,  B.  The  creditors  cannot  come  in 
and  prove  without  an  order  of  the  Court.  Sect.  62  says,  that  the  dividends  shall  be 
made  amongst  the  creditors  whose  debts  shall  be  admitted  in  the  schedule,  and  those 
who  shall  prove  their  debts  "in  pursuance  of  any  order  of  the  Court  to  be  made  in 
that  behalf ; "  it  is  not,  therefore,  optional  with  the  creditors  to  come  in  and  prove 
their  debts,  but  they  must  wait  for  an  order  of  the  Court]  The  case  of  Daiin  v. 
Lloijd  was  ver}^  fully  argued,  and  must  be  taken  to  have  been  decided  upon  consulta- 
tion by  the  whole  Court;  whereas  in  Tijers  v.  Stunt  there  was  no  argument  at  all. 

Parke,  B.  We  are  all  of  opinion  that  the  decision  of  the  Court  of  Common  Pleas, 
in  the  case  of  Tyers  v.  Stunt,  was  correct,  and  that  the  decision  in  Dtivis  v.  Lloyd 
cannot  be  supported.  The  question  turns  upon  the  7.5th  section  of  the  statute,  the 
meaning  of  which,  according  to  its  ordinary  grammatical  interpretation,  certainly  is, 
that  the  insol-[207]-vent  is  discharged  as  to  those  debts  or  sums  of  money  only  which 
are  specified  in  his  schedule.  Then  the  question  is,  whether  Avords  are  to  be  found  in 
any  other  section,  which  should  induce  us  to  put  a  different  interpretation  on  the 
7.5th  section.  My  Brother  Kinglake  has  failed  to  satisfy  me  that  there  are.  With 
respect  to  the  6'2nd  section,  the  right  thereby  given  to  creditors  to  come  in  and  pi-ove 
their  debts  is  not  optional  with  them,  but  depends  upon  the  order  of  the  Court.  And 
the  93rd  section  is  very  strong  to  shew  that  the  legislature  meant  what  they  have 
said  in  sect.  75,  just  as  they  have  said  it;  for  unless  this  meaning  be  given  to  it,  the 
introduction  of  the  piovisions  of  the  9.3id  section  was  wholly  unnecessary.  I  am 
therefore  of  opinion,  that  the  decision  in  Tycrs  v.  Stunt  was  right,  and  that  we  ought 
to  abide  by  that  decision. 

ROLFE,  B.  I  am  of  the  same  opinion.  The  fair  and  reasonable  construction  of 
the  75th  section  is,  that  the  prisoner  is  to  be  discharged  as  to  the  debts  mentioned  in 
his  schedule  to  be  due  to  the  creditors  therein  named  ;  that  is  the  construction  put 
upon  it  by  the  Court  of  Common  Pleas  ;  their  decision  is  quite  consistent  with  justice, 
and  I  think  we  ought  to  abide  by  it. 

Platt,  B.,  concurred. 

Rule  discharged. 

[208]  \\'iLr)ERS  AND  Others  v.  Stevens.  Feb.  11,  1846. — Assumpsit  by  indorsees 
against  indorser  of  a  bill  of  exchange,  drawn  hy  W.  &  Co.  on  H.,  indorsed  by 
W.  &  Co.  to  the  defendant,  and  by  the  defendant  to  the  plaintifl^. — Plea,  that 
W.  &  Co.  are  the  plaintiff's,  and  no  other  persons  ;  that  the  plaintiff's  and  no  other 
persons  are  the  makers  of  the  bill,  and  the  persons  to  whose  order  it  was  payable, 
and  the  persons  who  indorsed  to  the  defendant,  and  who  are  liable  to  him  as 
such  iudorsers,  in  the  event  of  payment  of  the  bill  by  him. — Replication,  that,  at 
the  time  of  the  drawing  of  the  bill,  H.  was  indebted  to  the  plaintiffs  in  the 
amount  of  the  bill,  and  thereupon  it  was  agreed  between  the  plaintiff's  and  H., 
that,  in  consideration  that  H.  would  procure  the  defendant  to  indorse  and  become 
surety  as  indorsee  to  the  plaintiff's  of  the  liill,  they  would  give  time  to  H.  for 
payment  of  the  debt :  that  the  plaintifTs,  in  pursuance  of  this  agreement,  drew 
and  indorsed  the  bill  as  in  the  declaration  mentioned,  and  the  defendant,  foi'  the 
accommodation  of  H.,  indorsed  it  to  the  plaintiff's,  with  the  intent  of  thereby 
becoming  surety  as  indorser  to  the  plaintiff's  of  the  bill ;  that  H.,  in  further 
pursuance  of  the  agreement,  delivered  the  bill  so  indorsed  to  the  plaintiff's,  and 
the  plaintiff's  gave  time  to  H  ,  and  that  no  part  of  the  said  debt  has  been  paid  to 
them  : — Held,  fiist,  that  the  facts  disclosed  in  the  re|ilication  shewed  a  sufficient 
title  in  the  plaintiff's  to  sue  the  defendant  on  his  indorsement  to  them,  notwith- 
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Standing  their  previous  indorsement  to  him.  Secondly,  that  the  replication 
shewed  a  sufficient  consideration  for  the  defendant's  promise  to  pay  the  plaintiti's 
the  amount  of  the  bill.  And  thirdly,  that  it  was  not  a  departure  from  the 
declaration. 

[S.  C.  15  L.  J.  Ex.  108.     Discussed,  Wilkinson  v.  Umoin,  1881,  7  Q.  B.  D.  638.] 

Assumpsit  by  the  indorsees  against  the  indorser  of  a  bill  of  exchange.  The  declara- 
tion stateil,  that  T.  &  H.  Wilders  it  Co.,  on  &c ,  made  their  bill  of  exchange  for 
401.  12s.,  payable  to  their  order,  and  directed  the  same  to  one  J.  Heigham,  &c.  ;  that 
Wilders  &  Co.  indorsed  the  same  to  defendant,  and  the  defendant  then  indorsed  the 
same  to  the  plaintiffs.  The  declaration  then  averred  presentment  to  and  nonpayment 
by  Heigham,  in  the  usual  terms. 

Plea,  that  the  said  T.  &  H.  Wilders  &  Co.  are  the  plaintiffs,  and  no  other  persons ; 
that  the  plaintiti's  and  no  other  persons  are  the  makers  of  the  said  bill  and  the  persons 
to  whose  order  the  same  was  payable,  and  the  persons  who  indorsed  the  same  to  the 
defendant,  and  who  are  liable  to  the  defendant  as  such  indorsers,  in  the  event  of 
payment  of  the  same  by  him.     Verification. 

Replication,  that,  before  and  at  the  time  of  the  drawing  and  making  of  the  said 
bill  by  the  plaintiffs,  and  the  indorsement  thereof  by  the  defendant,  as  in  the  declara- 
tion mentioned,  Heigham  was  indebted  to  the  plaintiff's  in  the  sum  of  401.  12s.,  and 
thereupon  it  was  agreed  between  the  plaintiff's  and  Heigham,  that,  in  consideration 
that  Heigham  would  procure  the  defendant  to  indorse,  and  become  surety  as  indorser 
to  the  plaintiffs  of  the  said  bill,  the  plaintiffs  should  give  time  to  Heigham  for  the 
payment  of  the  said  debt  of  401.  12s. ;  that  the  plaintiff's,  thereupon  afterwards,  [209] 
in  pursuance  and  performance  of  the  said  agreement,  drew  and  indorsed  the  said  bill 
as  in  the  declaration  mentioned,  and  that  the  defendant,  for  the  accommodation  of 
Heigham,  indorsed  the  same  to  the  plaintiffs,  with  the  intent  of  thereby  becoming 
surety  as  indorser  to  the  plaintiffs  of  the  said  bill ;  that  Heigham,  after  the  said 
indorsement  by  the  defendant,  in  further  performance  of  the  said  agreement,  delivered 
the  said  bill  so  indorsed  by  the  defendant  to  the  plaintiff's ;  that  the  plaintiffs,  in  per- 
formance of  the  said  agreement,  gave  time  to  Heigham  for  payment  of  the  said  debt, 
and  that  no  part  thereof  has  been  paid  to  the  plaintiffs.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  replication  admits  the  indorsement 
by  the  plaintiffs  to  the  defendant,  as  in  the  plea  mentioned,  and  that  the  plaintiff's  were 
liable  to  the  defendant  thereon,  and  their  promise  thereby  to  pay  him  the  amount  of 
the  bill,  if  the  drawee  did  not ;  and  that  it  is  inconsistent  with  such  promise  and 
indorsement  of  the  plaintiffs,  and  is  a  circuity  of  action,  for  the  defendant  to  be  liable 
to  them  upon  his  indorsement,  though  made  under  the  circumstances  stated  in  the 
replication  ;  and  that,  as  the  defendant  is  not  by  the  replication  alleged  to  have  been 
a  partj'  to  the  agreement  between  the  plaintiffs  and  Heigham,  such  agreement  could 
form  no  consideration  for  the  defendant's  indorsement  to  the  plaintiffs.  .Joinder  in 
demurrer. 

Petersdorff,  in  support  of  the  demurrer.  This  replication  is  no  answer  to  the  plea. 
A  party  who  has  indorsed  a  bill  of  exchange  to  another,  and  has  become  liable  as 
such  indorser,  cainiot,  on  having  the  bill  re-indorsed  to  him  by  the  other,  bring  an 
action  against  him  on  such  indorsement.  The  reason  of  this  rule  is  thus  stated  in 
Byles  on  Bills  of  Exchange,  p.  114  : — "If  a  bill  be  re-indorsed  to  a  previous  indorser, 
he  has  no  remedy  against  the  intermediate  parties,  for  they  would  have  their  remedy 
over  against  him,  and  the  [210]  result  of  the  actions  would  be  to  place  the  parties  in 
precisely  the  same  situation  as  before  any  action  at  all."  On  this  ground  it  was  held, 
that,  where  C.  made  a  promissory  note  to  A.,  who  indorsed  it  to  B.,  by  whom  it  was 
re-indorsed  to  .\.,  A.  could  not  recover  on  the  note  against  B.  :  BLshoji  v.  Uai/wanl 
(4  T.  K.  470).  [Parke,  B.  Lord  Kenyon  there  says  that  there  might  be  circum- 
stances, which,  if  disclosed  on  the  record,  might  entitle  the  plaintill'  to  recover;  the 
question  is,  whether  the  replication  here  does  not  disclose  such  circumstances.] 
Admitting,  however,  that  the  defendant  might  Ijc  liable  upon  a  dcclaiation  properly 
framed,  tin's  replication  is  bad  for  departure  ;  for  it  does  not  support  the  declaration, 
but  introduces  facts  inconsistent  with  it.  Further,  the  facts  stated  in  the  replication 
shew  no  sufficient  consideration  for  the  defendant's  promise  ;  for  no  consideration  is 
shewn  to  have  existed  between  the  defendant  and  Heigham,  to  whose  agreement  with  the 
plaintiff  the  defendant  is  not  alleged  to  have  been  a  party.     The  objection  arising  from 
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the  circuity  of  action,  theiefore,  remains  and  prevents  the  plaintiffs  from  recovering 
on  the  bill  against  the  defendants  by  reason  of  his  indorsement  to  them. 

Barstow,  contra.  The  objection  arising  from  the  circuity  of  action  is  removed  by 
the  facts  disclosed  in  the  replication,  which  rebut  the  presumption  raised  by  the  plea 
as  to  the  defendant  have  a  counter  right  of  action  against  the  plaintiffs  ;  the  defendant 
may,  under  the  circumstances  stated  on  these  pleadings,  be  treated  as  a  new  drawer 
of  the  bill  :  Pennii  v.  Innes  (1  C.  M.  &  E.  439):  and  if  he  wei'e  to  sue  the  plaintiffs 
upon  the  bill,  the  facts  stated  in  the  replication  would  be  an  answer  to  the  action.  In 
Mr.  Justice  Story's  book  on  Promissory  Notes,  pp.  479,  598,  the  principle  is  stated, 
that  the  acts  of  parties  to  negotiable  instruments  ought  to  be  so  interpreted  as  to  carry 
their  intentions  into  effect.  [211]  Again,  as  to  the  supposed  want  of  consideration, 
liidout  V.  Brkfow  (1  C.  &  J.  231)  is  an  authority  to  shew  that  a  promissory  note  is 
binding,  although  it  purports  on  the  face  of  it  to  be  given  for  the  debt  of  another. 
The  facts  here  alleged  bring  the  case  within  the  same  principle.  Nor  is  the  objection 
as  to  the  supposed  departure  of  any  weight ;  for  the  replication  supports  the  declara- 
tion, by  shewing  facts  which  entitle  the  plaintiffs  to  sue  the  defendant  upon  the  bill, 
notwithstanding  their  previous  indorsement  to  him.  Besides,  this  objection  is  not 
pointed  out  by  the  demurrer.     [He  was  then  stopped.] 

Parke,  B.  I  think  Mr.  Barstow  has  given  a  satisfactory  answer  to  the  objections 
taken  in  this  case  on  behalf  of  the  defendant.  If  the  replication  is  a  departure  from 
the  declaration,  that  ought  to  have  been  pointed  out  as  a  cause  of  special  demuri'er. 
With  respect  to  the  main  objection,  although  the  old  authorities  are  in  some  degree  to 
the  contrary,  the  modern  decisions  have  settled  the  law  in  conformity  with  the  view 
taken  on  behalf  of  the  plaintiffs.  The  declaration  shews  a  title  to  sue  the  defendant 
upon  his  indorsement ;  and  the  replication  states  circumstances  sufficient  to  negative 
any  right  in  him  to  sue  the  plaintiffs  upon  their  indorsement  to  him.  Then  there  is 
a  sufficient  statement  of  consideration  ;  for  the  agreement  of  the  plaintiff"  to  give  time 
to  Heigham  is  a  sufficient  consideration  for  the  defendant's  promise  to  pay  the  note, 
by  way  of  guarantee  for  him.  The  objection,  therefore,  as  to  the  circuity  of  action 
being  removed,  inasmuch  as  the  defendant  could  not  sue  the  plaintiffs,  the  case  is 
brought  within  those  .special  circumstances,  which  it  was  said  by  the  Court,  in  Buhop 
V.  Hayimril,  may  exist,  and  which  entitle  the  plaintiffs  to  recover  against  the  defendant. 
Upon  this  state  of  the  pleadings,  therefore,  it  seems  to  me  that  the  plaintiffs  are 
entitled  to  our  judgment. 

[212]  Alderson,  B.  I  am  of  the  same  opinion.  The  replication  negatives  the 
objection  founded  on  circuity  of  action,  which  is  the  only  objection  to  the  plaintiffs 
right  to  recover  in  this  action. 

EoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

Turner  v.  Ford.  Feb.  11,  1846. — The  plaintiff'  lent  a  piano-forte  to  W.,  in  whose 
hands  it  was  seized  under  a  distre-ss  for  rent.  While  the  landlord's  bailiff  remained 
in  possession  by  W.'s  consent,  a  fieri  facias  against  W.,  at  the  suit  of  another 
creditor,  was  put  into  the  premises,  and  the  officer  seized  the  piano  forte,  and 
removed  it  to  the  premises  of  the  defendant,  an  auctioneer,  for  sale  : — Held,  that 
the  plaintiff  (after  demand  and  refusal  to  deliver  it)  was  entitled  to  recover  it  from 
the  defendant  in  trover. 

[S.  C.  15  L.  J.  Ex.  215.] 

Trover  for  a  piano-forte.  Pleas  :  not  guilty,  and  not  possessed  ;  on  which  issues 
were  joined. 

At  the  trial,  before  Eolfe,  B.,  at  the  sittings  in  Middlese.x  in  Hilary  Term,  the 
following  facts  appeared  in  evidence  : — The  piano-forte  in  question  was  the  plaintiff's 
property,  and  was  lent  by  him  to  a  person  of  the  name  of  Wyon,  in  whose  possession, 
in  September  1845,  it  was  seized  h^'  his  landlord  under  a  distress  for  rent.  The  land- 
lord remained  in  possession  of  the  goods,  with  Wyon's  consent,  till  the  15th  of  October  ; 
on  that  day  an  execution  was  put  into  the  premises  at  the  suit  of  one  Linton,  under 
which  the  officer  seized  the  piano-forte,  and  removed  it  to  the  premises  of  the  defen- 
dant, an  auctioneer,  for  sale ;  and  the  defendant  afterwards  refused  to  deliver  it  to 
the  plaintiff,  and  sold  it  under  the  directions  of  the  sherifl''s  officer. 
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Upon  these  facts,  it  was  contended  at  the  trial,  on  behalf  of  the  defendant,  that 
the  plaintifl'  had  no  right  of  action  ;  for  that  the  chattel  being,  at  the  time  of  the 
alleged  conversion,  in  the  custody  of  the  law,  the  right  of  possession  was  then  in  the 
landlord,  and  not  of  the  plaintiff,  and  the  former  only  could  sue  for  it  in  trover.  The 
learned  Judge  reserved  the  point,  and  directed  a  verdict  [213]  for  the  plaintiff,  giving 
leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

F.  \'.  Lee  having  obtained  a  rule  accordingly, 

Humfrey  and  J.  Brown  now  shewed  cause.  The  plaintiff  is  entitled  to  recover 
in  this  action  ;  for  his  property  in  the  piano  was  not  devested  by  the  distress,  at 
le;ist  not  so  as  to  prevent  his  maintaining  an  action  of  trover  against  the  defendant, 
who  is  a  mere  stranger.  It  will  be  said,  that  if  this  action  can  be  maintained,  the 
defendant  will  be  twice  vexed,  beciuise  he  would  be  liable  to  another  action  at  the 
suit  of  the  landlord  ;  but  that  is  not  so.  [Parke,  B.  The  landlord's  remedy  is  by 
an  action  against  the  sheriff's  officer  for  pound-breach.]  In  Rexx.  C'o/fon  (Parker,  1:21), 
the  law  on  this  subject  is  thus  stated  :  "  The  distrainor  neither  gains  a  general  nor 
a  special  property,  nor  even  the  possession  in  the  cattle  or  things  distrained.  He 
cannot  maintain  trover  or  trespass ;  for  they  are  in  the  custody  of  the  law  by  the 
act  of  the  distrainor,  and  not  by  the  act  of  the  party  distrained  upon."  In  Selwyn's 
Nisi  Prius,  1843  (9th  edit),  a"  case  is  cited  (from  "Serjeant  Hill's  MSS.),  Monaix  v. 
Gorcham,  in  which  Probyn,  C.  B.,  is  said  to  have  ruled,  that  a  landlord  who  has 
distrained  goods  cannot  maintain  trover  for  them.  U'ilhraham  v.  Snow  (2  Saund.  47  a.), 
is  an  authority  to  the  same  effect.  [Parke,  B.  You  say  the  plaintiff  retains  his  right 
of  property  in  the  goods,  although  they  are  in  the  custody  of  the  law  ;  and  that,  as 
soon  as  they  come  out  of  that  custody,  he  may  maintain  trover  for  them,  and  the 
defendant  has  no  defence  on  the  ground  that,  at  a  prior  time,  they  were  in  the 
custody  of  the  law.]  Yes.  A  sheriff,  no  doubt,  may  maintain  trover  against  such  as 
take  chattels  out  of  his  possession  ;  but  the  same  reason  does  not  apply  to  the  case 
of  a  landluid,  who  is  not,  like  the  sheriff,  answerable  to  the  owner  of  the  chattels  if 
they  escape,  or  [214]  are  wrongfully  taken  from  him:  J'aspor  v.  Edwards  {\ 2  Mod. 
658).  The  only  remedy  for  the  landlord  is  by  an  action  against  the  sheriff's  officer 
for  pound-breach.  But,  further,  here  the  custody  of  the  law  was  completely  at  an 
end  before  the  conversion  by  the  defendant:  Knoides  v.  Blake  (5  Bing.  501),  lUrh  v. 
JFooIlei/  (7  Bing.  651).  The  following  authorities  were  also  referred  to  in  the  course 
of  the  argument:  Giles  v.  Grocer  (9  Bnig.  128;  1  M.  &  Scott,  197  ;  i  CI.  c\:  Fin.  72  ; 
1  Bli.  (N.  S.)  277),  n^hitki/  v.  liohert.i  (M'Clel.  &  Y.  107),  IVUliaim  v.  Price  (3  B.  & 
Adol.  695),  IVilsmi  v.  Barker  (4  B.  &  Adol.  614),  Wilson  v.  Tummon  (6  Man.  &  G.  236  ; 
6  Scott,  N.  R.  894). 

F.  V.  Lee,  contrk  The  real  question  in  this  Ciise  is,  whether  a  party  who  distrains 
goods  for  rent  can,  during  the  time  that  he  is  entitled  to  hold  them,  maintain  trover 
against  a  party  who  converts  them.  The  landlord  in  this  case  had  at  least  a  lien  on 
this  chattel,  and  a  right  of  possession,  together  with  a  power  of  sale,  the  five  days 
having  elapsed  within  which  there  could  be  a  replevin.  Now,  if  he  could  sue  in 
trover,  the  plaintiff  could  not ;  for  there  could  not  be  two  concurrent  rights  of 
property  in  the  same  chattel  in  both  of  them.  It  must  however  be  admitted,  that 
the  case  cited  from  Selw.  N.  P.,  and  that  of  Rex  v.  Uoltm,  appear  to  be  at  variance 
with  this  view  of  the  case,  and,  if  they  are  held  to  be  law,  seem  to  be  decisive  of 
the  point. 

Pakke,  B.  I  am  of  opinion  that  the  plaintiff'  is  entitled  to  maintain  this  action 
of  trover.  The  conversion  in  this  case  took  place  after  the  custody  of  the  hiw  was  at 
an  end,  and  at  a  period  when  the  right  of  property  was  certainly  in  the  plaintiff. 
The  present  defendant  was  no  party  to  the  [215]  pound-breach,  and  the  case,  there- 
fore, stjinds  clear  of  the  question,  whether  an  action  of  trover  lies  against  the  defen- 
dant for  an  act  for  which  the  distrainor  could  also  have  brought  an  action  against  him. 
It  is  unnecessary,  therefore,  to  consider  that  question  on  the  present  occasion  :  but 
I  am  inclined  to  thiiik,  that,  if  the  act  of  conversion  had  amounted  to  pound  breach, 
the  defendant  would  have  been  liable  in  damages  to  the  landlord,  and  al.so  to  the 
owner  of  the  property  for  damages  for  the  conversion.  It  might  1)C  ditlicult  in  such 
a  c;i.se  to  ascertain  the  damages  ;  but  they  would  not  exceed,  in  the  whole,  the  value 
of  the  chattels  distrained,  it  is  unnecessary,  however,  to  give  any  opinion  upon  this 
point,  because  here  the  conversion  took  place  after  the  landlord's  right  of  action, 
whatever  it  w;is,  had  ceased,  no  fresh  pursuit  having  been  made. 
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Alderson,  B.  I  am  of  the  same  opinion.  Where  goods  that  have  been  distrained 
are  in  the  possession  of  a  third  party,  under  such  circumstances  that  the  landlord 
cannot  recover  them,  the  right  of  possession  attaches  to  the  right  of  property,  and  the 
real  owner  may  maintain  trover  for  them. 

KoLFE,  B.,  concurred. 

Platt,  B.  In  this  case  it  is  clear  that  the  impounding  was  at  an  end  ;  the  landlord 
might  have  an  action  for  pound-breach  against  the  sheriff's  officer,  but  his  remedy  to 
recover  the  goods  was  gone.  Then  how  can  the  defendant  justify  his  possession  of 
them  as  against  the  plaintiff ?— quo  jure?— that  of  the  landlord,  or  the  sheriff? 
Certainly  not  of  the  landlord,  for  he  was  not  his  bailiff  ;  nor  of  the  sheriff,  because 
the  sheriff'  cannot  take  one  man's  goods  for  another  man.  The  property,  and  the 
right  of  possession,  were  both  in  the  plaintiff,  and  he  is  therefore  entitled  to  recover 
in  this  action. 

Rule  discharged. 

[216]  l^OAD  AND  Another  v.  Green  and  Others,  Assignees  of  Bannister,  a 
Bankrupt.  Feb.  21,  1846. — A.  bought  goods  from  B.  with  the  fraudulent  inten- 
tion of  never  paying  for  them,  and  kept  them  until  his  bankruptcy  : — Held,  that 
they  did  not  pass  to  A.'s  assignees  under  the  fiat,  as  having  been  in  his  possession, 
order,  and  disposition  as  the  reputed  owner  thereof,  with  the  consent  of  the  true 
owner. 

[S.  C.  15  L.  J.  Ex.  113;  10  Jur.  163.  Discussed,  Belcher  v.  Bellamy,  1848,  2  Ex.  310. 
JVhite  V.  Ganlen,  1851,  10  C.  B.  919.  Followed,  Stevenson  v.  Neiimham,  1853, 
13  C.  B.  285.  Distinguished,  Smith  v.  Hudson,  1865,  6  B.  &  S.  431  ;  Ex  parte 
Whitaker ;  In  re  Shackleton,  1875,  L.  R.  10  Ch.  Ap.  447,  n.  Referred  to,  Reynolds 
V.  Bou'ky,  1667,  L.  R.  2  Q.  B.  474  ;  8  B.  &  S.  406  ;  Butter  v.  Everett,  [1895]  2  Ch. 
880;  In  re  WiUiam  Watson  and  Company,  [1904]  2  K.  B.  753.] 

Tiover  for  handkerchiefs,  silk,  muslin,  &c.  Pleas  :  first,  not  guilty  ;  secondly,  a 
denial  of  the  plaintiffs'  property  in  the  goods.  At  the  trial,  before  Pollock,  C.  B.,  at 
the  London  Sittings  after  last  Trinity  Term,  it  appeared  that  the  goods  in  question 
were  bought  by  the  bankrupt.  Bannister,  on  the  1st  of  July,  1845,  from  the  plaintiffs, 
and  the  jury  found  that  he  bought  them  with  the  fraudulent  intention  of  not  paying 
for  them.  They  were  delivered  to  him  on  the  4th  of  July ;  and  on  a  subsequent  day, 
while  they  were  still  on  his  premises,  they  were  taken  possession  of  by  the  defendants, 
who  were  his  assignees  under  a  fiat  in  bankruptcy  issued  on  the  8th  of  July. (a)  It 
was  contended  for  the  plaintiffs,  that,  under  these  circumstances,  the  assignees  acquired 
no  property  in  the  goods :  for  the  defendants  it  was  insisted,  that  they  were  in  the 
order  and  disposition  of  the  bankrupt,  and  therefore  passed  to  them  as  his  assignees. 
A  verdict  was  entered  for  the  plaintiffs,  damages  1071.  6s.  6d.,  leave  being  reserved 
to  the  defendants  to  move  to  enter  a  nonsuit,  or  a  verdict  for  them.  In  last 
Michaelmas  Term,  Humfrey  obtained  a  rule  accordingly  ;  against  which 

Martin  and  Wordswoith  shewed  cause  in  Hilary  'Term  (Jan.  14).  The  question 
in  this  case  is,  whether,  where  goods  are  fraudulently  obtained  by  a  party  under  a 
pretended  contract  of  sale,  and  remain  in  his  possession  down  to  his  bankruptcy, 
they  are  to  be  considered  as  being  in  his  [217]  "possession,  order,  or  disposition, 
by  the  consent  and  permission  of  the  true  owner,"  within  the  meaning  of  the  72nd 
section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16.  Before  this  section  can  apply,  there 
must  be  a  real  owner  of  the  goods,  who  permits  the  bankrupt  to  have  the  possession 
of  them,  knowing  himself  to  be  the  real  owner.  Here  the  plaintiffs  were  at  liberty  to 
affirm  or  disaffirm  the  sale  to  Bainiister,  at  their  option,  by  reason  of  the  fraud  ;  and 
it  was  not  until  they  elected  to  treat  the  contract  as  void,  that  they  could,  properly 
speaking,  be  said  to  be  the  real  owners  of  the  goods.  There  was  no  true  owner  and 
apparent  owner  within  the  meaning  of  the  statute  until  after  the  bankruptcy,  when 
the  vendors  intervened,  and  sought  to  avoid  the  contract.     But,  even  if  this  view  of 

(a)  The  precise  date  of  the  act  of  bankruptcy  did  not  appear  in  evidence  at  the 
trial.  It  was  assumed  on  the  argument,  that  it  was  subsequent  to  the  sale  and 
delivery  of  the  goods  to  Bannister;  but  it  was  then  stated  that  in  fact  it  took  place 
on  the  23rd  of  June. 
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the  case  be  inconect,  it  is  obvious  that  there  could  be  no  consent  and  permission  to 
the  bankrupt  being  the  reputed  owner  ;  for  consent  must  mean  consent  with  knowledge 
of  all  the  circumstances — knowledge  that  the  part^^  consenting  is  the  real  owner ;  and 
that  cannot  apply  to  a  case  where  the  transaction  is  fraudulent  altogether  on  the  part 
of  the  buyer.  Could  Bannister  have  pleaded  leave  and  license  to  an  action  of  trover 
by  the  plaintiffs?  Clearly  not.  [Piatt,  B.  It  is  a  penalty  upon  the  consenting 
party.]  Yes;  upon  him  who  enables  the  other  to  obtain  a  false  credit  by  means  of 
the  possession  of  the  goods.  [Aldeisoii,  B.  How  can  a  man  peimit,  who  does  not 
know  that  he  has  a  right  to  refuse  ?  He  supposes  he  has  parted  with  the  property  in 
the  goods :  if  he  has,  he  has  no  right  to  refuse  the  possession  ;  therefore  the  supposed 
consent  is  under  circumstances  in  which,  if  they  were  true,  he  had  no  right  to  refuse.] 
The  only  consent,  in  truth,  w;is  to  the  bankrupt's  holding  the  goods  as  real  owner. 

The  cases  of  Miller  v.  De  Metz  (1  M.  &  Rob.  479),  Ex  parte  C'arlmv  (2  Mont.  &  Ayr. 
39),  Earl  of  Brutol  v.  Wihmore  (\  B.  &  C.  514),  and  Ferguson  v.  Carr>iig[21S']-im 
(9  B.  &  C.  59),  are  authorities  for  the  plaintifls.  [Parke,  B.,  referred  to  Noble  v. 
Adams  (7  Taunt.  54).]  There  it  is  distinctly  laid  down,  that  a  sale  of  goods  obtained 
by  fraud  cannot  change  the  property.  The  case  of  Mihrard  v.  Forbes  (4  Esp.  171), 
which  may  be  cited  on  the  other  side,  proceeded  on  the  ground  that  the  propertj'  in 
the  goods  was  changed.  The  same  observation  applies  to  Ilaswell  v.  Hunt  (cited  5  T.  E. 
231).  In  Sinrluir  v.  Stevenson  (2  Bing.  514;  10  Moore,  46),  fraud  was  expressly 
negatived  by  the  jury  :  there  are,  however,  expressions  in  the  judgment  of  Best,  C.  J., 
in  that  ease,  which  appear  to  go  to  the  extent  that,  even  if  fraud  had  been  proved, 
the  goods  would  be  in  the  order  and  disposition  of  the  buyer,  and  pass  to  his  assignees 
on  his  bankruptcy,  within  the  stat.  21  Jac.  1  :  but  those  dicta  cannot  be  supported 
consistently  with  the  other  authorities. 

Humfrey  and  Aspland,  contra.  This  case  is  within  the  72nd  section.  All  the 
terms  of  that  enactment  are  satisfied  by  the  facts  which  appear  in  this  case.  The 
bankrupt,  at  the  time  of  his  bankruptcy,  clearly  had  the  goods  in  his  possession, 
order,  and  disposition,  as  reputed  owner :  the  plaintifls  were  the  true  owners,  the  sale 
being  altogether  void  by  reason  of  the  fraud  ;  and  there  can  be  no  doubt  as  to  the 
fact  of  their  consent  to  the  possession  of  the  goods  bj"^  the  bankrupt,  which  is  all  the 
statute  requires.  It  says  nothing  about  consent  to  the  means  whereby  the  possession 
was  obtained.  Any  other  construction  would  do  violence  to  the  language  of  the  act. 
Everything  whereby  the  trader  obt;uned  fictitious  credit,  is  meant  to  be  within  the 
power  of  disposition  of  the  assignees.  The  consent  is  not  necessary  to  the  reputed 
ownership,  but  only  to  the  possession.  No  question  of  property  arises ;  it  is  enough 
if  there  be  a  consent  to  the  [219]  goods  being  in  fact,  manually,  in  the  posscs.sion, 
order,  and  disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy.  It  may  be 
observed,  moreover,  that  mere  fraud,  not  amounting  to  felony,  does  not  for  all  purposes 
vitiate  the  transaction.  In  Parker  v.  Patrick  (5  T.  R.  215),  it  was  held,  that  where 
goods  are  obtained  by  fraud,  and  pawned  to  a  third  party,  without  notice,  and  the 
original  owner  prosecutes  the  fraudulent  person  to  conviction,  and  gets  possession  of 
the  goods,  the  pawnee  may  recover  them  back  in  trover :  and  a  distinction  was  taken 
between  a  case  of  fraud  and  that  of  felony,  in  which,  by  the  stat.  21  Hen.  8,  c.  11,  the 
owner  of  the  thing  stolen,  in  case  he  prosecuted  the  ofl'ondcr  to  conviction,  was  entitled 
to  restitution.  The  ruling  in  the  case  of  Sheppard  v.  Shoolbred  (Carr.  &  Mar.  61) 
seems  to  go  as  far  as  Parker  v.  Patrick.  [Parke,  B.  The  ease  of  Parker  v.  Patrick  has 
been  doubted  ;  but  I  think  it  may  be  supported  on  the  ground,  that  the  transaction 
is  not  absolutely  void,  except  at  the  option  of  the  seller:  he  may  elect  to  treat  it  as 
a  contract,  and  he  must  do  the  contrary  before  the  buyer  has  acted  as  if  it  were  such, 
and  resold  the  goods  to  a  third  party.  Wricjht  v.  Lawes  (4  Esp.  82)  is  another 
authority  to  the  same  effect.]  In  Milivard  v.  Forbex,  Lord  EUenborough  says: — 
"  There  was  a  contract,  and  the  defendant  let  the  bankrupt  have  them  on  sale,  and 
with  a  view  to  obtain  payment."  That  is  equally  true  here.  In  Sinclair  v.  Stevenson. 
it  is  true  that  fraud  was  negatived  by  the  jury  ;  but  the  judgment  eontirras  the  view 
now  presented  to  the  Court,  of  the  operation  of  the  word  "consent"  in  the  statute. 
Best,  C.  J.,  says  : — "  If  a  person  purchase  a  house  and  the  utensils  of  a  trade,  knowing 
that  he  is  not  able  to  pay  for  them,  if  possession  be  delivered  to  him,  does  not  the 
property  in  those  utensils  pass  to  him,  and  will  they  not  become  the  property  of  his 
assignees  in  case  of  his  bankruptcy !     At  all  events,  wlien  the  possession  of  goods  h.is 
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been  acquired  under  such  [220J  circumstances,  and  the  bankrupt  has  kept  that  posses- 
sion for  three  or  four  months,  and  appeared  as  the  visible  owner,  they  will  pass  to  his 
assignees  under  the  statute  of  James."  It  is  plain  that  the  Lord  Chief  Justice  thought 
that  mere  possession,  with  the  consent  of  the  true  owner,  was  sutticient.  Haswell  v. 
Hunt  confirms  the  same  construction.  BuUer,  J.,  says,  that  "  Lord  C.  J.  Eyre  held, 
that  the  sale  was  made  complete  by  the  act  of  the  plaintiffs,  who,  by  delivery  of  the 
goods  without  demand  of  the  money,  vested  the  property  in  Lacey  (the  bankrupt)  by 
theii'  own  assent,  as  a  complete  sale  ab  initio,  without  ready  money."  There  the 
sellers  never  intended  that  the  bankrupt  should  have  the  goods  as  reputed  owner,  but 
as  real  owner,  by  \'irtue  of  the  sale. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  argued  before  my  Lord  Chief  Baron,  and  my  Brothers 
Alderson  and  Piatt,  and  myself,  during  the  last  term.  It  was  an  action  of  trover 
against  the  defendants,  assignees  of  a  bankrupt,  to  recover  goods  obtained  by  him  by 
a  fraudulent  purchase  from  the  plaintiffs,  without  intent  to  pay  for  them,  and  which, 
therefore,  the  plaintifts  had  a  right  to  recover  from  the  bankrupt  himself,  by  avoiding 
the  contract  on  the  ground  of  fraud,  on  the  principle  of  the  case  of  iVoWe  v.  Adams 
(7  Taunt.  54),  and  others.  The  purchase  took  place  on  the  1st  of  July,  the  delivery 
of  the  goods  to  the  bankrupt  on  the  4th,  and  the  fiat  under  which  the  defendants 
were  chosen  assignees  issued  on  the  8th.  The  petitioning  creditor's  debt  was  con- 
tracted on  the  4th  of  June,  and  there  was  an  act  of  Ijankruptcy  on  the  2.3rd  of  June. 
The  assignees  took  possession  of  the  goods,  and,  having  refused  to  deliver  them  up  to 
the  plaintiffs,  they  brought  this  action. 

[221]  If  the  act  of  bankruptcy  is  taken  to  be  on  the  23rd  of  June,  no  further 
question  could  arise ;  for  the  defence  of  the  assignees  rests  on  the  ground  that  they 
were  entitled  to  the  goods  as  having  been  in  the  possession  of  the  bankrupt  as  apparent 
owner,  with  the  consent  of  the  true  owner,  under  the  72nd  section  of  the  6  Geo.  4,  c.  1  fi. 
But,  to  come  within  that  section,  the  goods  must  have  been  in  the  bankrupt's  posses- 
sion at  the  time  he  became  bankiupt ;  that  is,  at  the  time  of  the  act  of  bankruptcy  ; 
and  if  they  do  not  come  to  his  possession  until  afteiwards,  the  statute  does  not  apply  : 
Li/on  V.  IVcldon  (2  Bing.  244). 

If,  however,  our  decision  were  to  proceed  upon  this  ground,  and  we  were  of 
opinion,  that,  if  the  act  of  bankruptcy  was  subsequent  to  the  delivery,  the  assignees 
would  have  been  entitled,  we  should  perhaps  have  yielded  to  the  request  of  the 
defendants'  counsel,  and  have  given  a  rule  for  a  new  trial  on  payment  of  costs,  as  at 
the  trial  he  had  not  had  his  attention  sufficiently  called  to  the  alleged  act  of  bank- 
ruptcy on  the  23rd  of  June. 

Our  opinion,  however,  is,  that,  assuming  the  act  of  bankruptcy  to  have  been  after 
the  4th  of  July,  the  assignees  are  not  entitled.  As  the  goods  were  obtained  by  a 
fraudulent  purchase,  the  plaintiffs  had  a  right  to  disaffirm  it,  to  revest  the  property 
in  them,  and  recover  their  value  in  an  action  of  trover  against  the  bankrupt ;  and  as 
the  assignees  take,  by  virtue  of  the  assignment,  such  interest  only  as  the  bankrupt 
has,  the  plaintiffs  had  a  right  to  recover  the  value  of  the  goods  in  the  hands  of  the 
assignees,  in  the  same  form  of  action,  on  a  conversion  by  them,  unless  they  were 
entitled  to  those  goods  under  the  72nd  section. 

The  question  then  is,  whether  this  is  a  case  of  apparent  ownership  at  the  time  of 
the  bankruptcy,  with  the  consent  of  the  true  owner,  within  the  meaning  of  the 
repealed  act,  21  Jae.  1,  and  the  existing  act,  6  Geo.  4,  c.  16,  s.  72,  which  [222] 
re-enacts  it.  We  think  it  was  not.  None  of  the  cases  cited  and  relied  on,  on  behalf 
of  the  defendants,  decide  that  where  goods  are  obtained  by  fraud,  before  the  act  of 
bankruptcy,  and  are  in  the  bankrupt's  possession  at  that  time,  they  pass  to  the 
assignees,  under  the  clause  relating  to  apparent  ownership.  In  Mihmrd  v.  Fffrbes 
(4  Esp.  171),  Lord  EUenborough's  judgment  proceeded  on  the  ground,  that  the 
property  actually  passed  to  the  bankrupt  by  the  sale,  under  the  circumstances  of  that 
case.  In  Sinclair  v.  Stercvson  (2  Bing.  517),  the  jury  negatived  fraud  ;  and  they  also 
found  (incorrectly  it  would  seem)  the  tran.saction  to  be  usurious  ;  and,  though  the 
Chief  Justice,  Lord  Wynford,  appears  to  have  expressed  an  opinion,  that,  if  goods 
were  obtained  by  fraud,  and  left  in  the  bankrupt's  possession  by  the  true  owner  for 
a  long  time  before  the  act  of  bankruptcy,  the  assignees  would  be  entitled,  on  the 
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giound  of  apparent  ownership  ;  that  opinion  was  extra-judicial,  and  the  Court  did 
not  decide  the  case  on  that  ground.  The  third  case  cited  was  Ilaswell  v.  Hunt 
(5  T.  K.  231  a.),  which  was  decided  on  the  ground  that  the  property  actually  passed 
to  the  bankrupt,  and  not  on  that  of  apparent  ownership. 

Not  being  bound,  therefore,  by  decision,  we  must  consider  whether  this  case  is 
within  the  principle  of  the  21  Jac.  1.  The  meaning  of  this  statute  is  well  explained 
by  Lord  Kcdesdale,  in  Joi/  v.  Campbell  (1  Sch.  &  Lefroy,  336),  in  construing  the 
analogous  Irish  Act.  His  Lordship  says,  that  "  it  refers  to  chattels,  where  the 
posses.sion,  order,  and  disposition  is  in  a  person  who  is  not  the  ownei',  to  whom  they 
do  not  properly  belong,  who  ought  not  to  have  them,  but  whom  the  owner  permits, 
unconseientiously,  as  the  act  supposes,  to  have  such  order  and  disposition."  "The 
object  was  to  prevent  deceit  by  a  trader  from  the  visible  possession  of  property  to 
which  he  Wtis  not  entitled  ;  but  in  the  construction  of  the  [223]  act,  the  nature  of 
the  possession  has  always  been  considered,  and  the  words  have  been  construed  to 
mean — possession  of  the  goods  of  another,  with  the  consent  of  the  true  owner." 

In  order,  therefore,  to  bring  the  case  within  the  statute,  there  must  be  a  real 
owner,  distinct  from  an  apparent  owner,  and  the  real  owner  must  consent  to  the 
apparent  ownership  as  such  ;  but  in  this  case  the  plaintift's  never  did  consent  to  the 
apparent  ownership  as  such  ;  they  never  contemplated  the  permitting  the  bankrupt 
to  obtain  a  credit  by  means  of  the  possession  and  apparent  ownership  of  property 
which  really  did  not  belong  to  him.  They  intended  to  part  with  the  property  itself, 
and  to  divest  themselves  altogether  of  all  right  to  it ;  and  although,  in  consequence 
of  the  bankrupt's  fraud  upon  them,  they  had  a  right  to  annul  the  contract,  and  be 
again  the  real  owners,  that  right  they  did  not  exercise  until  after  the  bankruptcy  ; 
and  consequently  at  the  time  of  the  act  of  bankruptcy,  (upon  which  the  title  of 
assignees  depends),  the  bankrupt  was  not  apparent  owner  but  real  owner,  and  the 
statute  does  not  apply. 

It  is  to  be  understood  that  these  observations  are  not  meant  to  affect  that  class 
of  cases  in  which  the  real  owner  gives,  not  the  possession  only,  but  an  interest  to  the 
bankrupt,  as  where  he  leases  the  goods,  under  such  circumstances  as  that  the  posses- 
sion will  necessarily,  according  to  the  habits  of  society,  carry  with  it  the  repute  of 
absolute  ownership.  These  cases  proceed  upon  the  principle  that  the  true  owner  does 
consent  to  an  apparent  ownership  in  the  bankrupt  contrary  to  the  truth,  because 
that  is  the  natural  result  of  the  consent  which  he  gives. 

Whether  or  not  this  peculiar  case  would  have  fallen  within  the  statute,  if  the 
plaintiffs  had  discovered  the  fraud  long  before  the  act  of  bankruptcy,  and  omitted,  for 
an  unreasonable  time  before  that  period,  to  avail  themselves  of  the  right  to  rescind 
the  contract,  is  no  question  in  the  present  case  ;  for  the  act  of  bankruptcy  followed 
the  sale  and  delivery  within  a  short  time. 

[224]  It  may  be  on  that  ground  that  the  opinion  of  Lord  Wynford  proceeded  in 
the  case  above  referred  to 

Our  judgment  must  therefore  be  for  the  plaintiffs,  and  the  rule  must  be  discharged. 

Rule  discharged. 


Sturgeon  v.  Wingfield.  Feb.  11,  184G. — In  1742  a  farm  was  demised  by  the 
Broderers'  Company  to  F.  for  100  years,  with  a  covenant  for  perpetual  renewal. 
In  1827,  the  residue  of  this  term  had  become  vested  in  B.,  who  in  that  year 
assigned  it  by  way  of  raoitgage,  with  a  proviso  for  redemption.  On  the  22nd 
May,  1828,  II.  demised  the  same  farm  for  twenty-one  years  to  the  plaintitl'.  On 
the  12th  January,  1836,  the  mortgagees  and  H.  surrendered  the  premises  to  the 
Broderers'  Company.  On  the  13th  January,  1836,  the  company  demised  them 
to  II.  for  100  years ;  and  shoitly  afterwards  the  unexpired  residue  of  that  term, 
and  all  the  estate  and  interest  of  H.  in  the  premises,  were  assigneil  to  the 
defendant. — In  an  action  by  the  plaintiff  against  the  defendant,  on  a  covenant 
in  the  lease  from  II.  to  the  plaintiff,  to  keep  down  the  rabbits  on  the  farm,  the 
defendant  pleaded,  1st,  that  II.  did  not  demise  to  the  jilaintiff;  2nd,  that  the 
reversion  on  that  lease  did  not  vest  in  the  defendant: — Held,  that  both  these 
issues  ought  to  be  entered  for  the  plaintiff;  for  that  the  lease,  l)eing  l)y  deed, 
was  a  good  demise  bj'  way  of  estoppel,  and  a  reversion  in   11.   l)y  estoppel  was 
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thereby  created,  which  prima  facie  was  a  reversion  in  fee,  and  therefore  was  not 
surrendered  to  the  Broderers'  Company,  but  passed  from  H.  to  the  defendant. 

[S.  C.  15  L.  J.  Ex.  212.] 

This  was  an  action  of  covenant,  charging  the  defendant  as  the  assignee  of  the 
estate  of  J.  H.  Hogarth,  the  lessor  of  a  certain  leasehold  farm,  with  breach  of  covenant, 
in  preserving,  and  not  using  his  best  endeavours  to  destroy,  the  rabbits  upon  the 
estate  in  question.  The  declaration  stated,  that  on  the  22iid  of  May,  1S28,  by  a 
certain  indenture  of  lease,  sealed,  &c.,  made  between  the  Rev.  John  Henry  Hogarth 
of  the  one  part,  and  the  plaintiff  of  the  other,  the  said  J.  H.  Hogarth  demised  to  the 
plaintift'  a  certain  messuage  and  lands  in  Essex,  for  twenty-one  years ;  that  J.  H. 
Hogai'th  did,  for  himself,  his  heirs  and  assigns,  covenant,  that  the  rabbits  on  the  said 
farm  were  not  to  be  preserved,  but  that  he  and  they  would  use  their  best  endeavours 
to  kill  and  keep  down  the  rabbits  on  the  said  lands  :  that  the  plaintiff  entered,  and 
was  possessed  thereof  for  the  said  term  so  demised,  the  reversion  thereof  belonging 
to  the  said  John  Henry  Hogarth,  and  that  the  reversion,  during  the  continuance  of 
the  said  demise  and  term,  to  wit,  on  the  1st  of  January,  1835,  by  assignment  thereof 
came  to  and  legally  vested  in  the  defendant.  [225]  Breach,  that  the  defendant  did 
not  use  his  best  endeavours  to  kill,  destroy,  and  keep  down  the  rabbits  on  the  said 
lands.  The  defendant  pleaded,  amongst  other  pleas,  first,  that  the  said  J.  H.  Hogarth 
did  not  demise  to  the  plaintiff;  secondly,  that  the  reversion  mentioned  in  the  declara- 
tion never  legally  vested  in  the  defendant. 

The  cause  came  on  for  trial  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after 
Trinity  Term,  1845,  when  a  verdict  was  found  for  the  plaintiff  for  the  damages  in  the 
declaration,  subject  to  the  opinion  of  this  Court  upon  the  following  special  case,  and 
to  a  reference  as  to  the  amount  of  damages,  if  the  decision  of  the  Court  should  be  in 
favour  of  the  plaintiff. 

On  the  22nd  of  May,  1835,  the  indenture  of  lease  in  the  declaration  mentioned, 
being  of  a  farm  at  Stifford,  in  Essex,  for  twenty-one  years  from  the  21:th  of  June  then 
last  past,  at  a  yearly  rent  of  2211.  7s.  6d.,  was  duly  executed  bj'  the  lessor,  the  Eev. 
John  Henrj'  Hogarth,  in  the  declaration  mentioned,  and  by  the  plaintiff,  the  lessee. 
The  plaintiff  entered  into  possession  of  and  still  holds  the  farm  under  the  lease,  and  he 
paid  the  rent  reserved  to  the  lessor  Hogarth,  up  to  Christmas,  1835;  and  from  that 
period  he  has  continued  to  pay  to  the  defendant  rent  under  the  lease,  and  the  defen- 
dant has  treated  the  plaintiff  as  his  tenant  of  the  farm  in  question.  J"'or  several  years 
past,  the  plaintiff'  has  complained  that  the  rabbits  on  the  farm  have  not  been  kept 
down,  and  that,  in  consequence,  his  crops  have  been  very  much  damaged,  and  much 
correspondence  has  taken  place  between  the  plaintiff  and  defendant  as  to  the  amount 
of  damage. 

[The  case  then  set  forth  two  letters  from  the  defendant  to  the  plaintiff,  in  which 
the  former  expressed  his  willingness,  on  certain  terms,  to  make  compensation  for  the 
injury  done  by  the  rabbits.] 

The  farm  in  question  was,  by  an  indenture  made  and  dated  the  12th  of  May,  1742, 
demised  by  the  keepers  or  wardens  and  society  of  the  art  or  m^-stery  of  the  Broderers 
[226]  of  the  city  of  London,  to  Samuel  Foster,  for  the  term  of  100  years  from  Michael- 
mas, 1741,  with  a  covenant  for  perpetual  renewal.  On  the  25th  of  August,  1827,  the 
residue  then  unexpired  of  that  term  became  vested  in  William  Bray,  who,  by  an  inden- 
ture made  and  dated  the  25th  of  August,  1827,  assigned  the  said  residue  of  the  said 
term,  the  same  being  then  vested  in  him,  to  Richard  Fleming,  Thomas  George  Vander 
Gucht,  James  Elmslie,  and  "William  Green,  by  way  of  mortgage,  to  secure  .50001.  and 
interest,  with  a  pioviso  for  redemption  on  payment  within  twelve  months.  After  the 
said  residue  of  the  said  term  had  become  thus  vested  in  the  said  Richard  Fleming, 
Thomas  George  Vander  Gucht,  James  Elmslie,  and  William  Green,  the  indenture  of 
lease  mentioned  in  the  declaration  was  made.  After  the  making  of  the  indenture 
of  lease  mentioned  in  the  declaration,  an  indenture,  dated  the  12th  of  January,  1836, 
was  that  day  made  between  the  said  R.  Fleming  and  the  said  James  Elmslie  of  the 
first  part,  the  said  Thomas  George  Vander  Gucht  and  (the  said  W.  Green  being  then 
dead)  the  said  John  Henry  Hogarth  of  the  second  part,  William  Wingfield  of  the  third 
part,  and  Richard  Baker  Wingfield  of  the  fourth  part,  and  the  said  keepers  or  wardens 
and  society  of  the  art  or  mystery  of  the  Broderers  of  the  city  of  London  of  the  fifth 
part ;  by  which  last-mentioned  indenture,  the  said  Richard  Fleming,  James  Elmslie, 
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and  John  Henry  Hogarth,  and  each  of  them,  purported  to  assign,  surrender,  and  yield 
up,  demise,  release,  and  quit  claim,  unto  the  said  keepers  or  wardens  and  society,  and 
their  successors  and  assigns,  the  said  farm,  with  the  appurtenances,  together  with 
certain  hereditaments  and  premises  therein  mentioned,  for  all  the  remainder  then  to 
come  and  unexpired,  trust,  possession,  property,  benefit  of  renewal,  claim,  and  demand 
whatsoever,  lioth  at  law  and  in  equity,  of  them  the  said  Kichard  Fleming,  James 
Elmslie,  and  John  Henry  Hogarth,  and  ever\'  of  them,  of,  in,  to,  or  out  of  the  said 
farm  and  appuitenances,  and  any  and  every  part  or  parcel  thereof,  and  also  the  cove- 
nant contained  in  the  said  inden-[227]-ture  in  the  declaration  mentioned  for  the 
renewal  or  regrant  of  the  lease  or  demise  of  the  said  farm,  and  all  and  every  other 
covenant  or  covenants,  if  any  then  existing,  in  or  in  respect  of  any  former  or  prior 
lease  of  the  said  term,  or  otherwise  howsoever,  to  the  intent  that  the  residue  then  to 
come  of  the  said  term  might  be  merged  and  extinguished  in  the  reversion  of  the  said 
farm,  and  that  the  said  covenant  or  covenants  for  renewal  might  be  absolutely  and  for 
ever  extinguished,  determined,  and  discharged.  After  the  making  of  this  indenture 
of  January  1 2th,  1836,  the  said  keepers  or  wardens  and  society  of  the  art  and  mj'stery 
of  Broderers  of  the  citj'  of  London,  by  an  indenture  made  and  dated  January  13th, 
1836,  demised  the  same  farm  to  the  said  John  Henry  Hogarth,  for  the  term  of  100 
years  from  Michaelmas,  183.5;  and  by  an  indenture,  made  and  dated  February  4th, 
1836,  the  unexpired  residue  of  the  said  term  became  and  was,  and  hence  hitherto  has 
been,  vested  in  the  defendant. 

The  leases,  indentures,  and  documents  mentioned  in  this  case,  and  also  the  pleadings 
in  the  action,  aie  to  form  part  of  the  case,  and  are  to  be  considered  as  embodied  in  it. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintift'is  entitled  to  a 
verdict  on  the  two  first  issues,  or  either  of  them.  If  on  both,  the  verdict  is  to  stand, 
and  the  amount  of  damages  to  be  referred  ;  and  if  only  on  one  of  those  issues,  or  on 
neither,  a  nonsuit  is  to  be  entered.  The  Court  is  to  be  at  liberty  to  draw  the  same 
conclusions  and  inferences  of  fact  as  a  jury  might  have  done. 

Cowling,  for  the  plaintitl'.  Two  questions  arise  in  this  case  :  first,  whether  Hogarth 
demised  to  the  plaintiff;  secondly,  whether  the  reversion  mentioned  in  the  declaration 
vested  in  the  defendant.  With  respect  to  the  first  point,  it  is  clear  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  Court ;  for  the  fact  of  a  demise  to  him  is  admitted 
on  the  face  of  this  case,  and  no  question  is  raised  as  to  the  nature  or  extent  of  Hogarth's 
interest.  [Parke,  B.  It  is  a  de-[228]-mise  by  deed,  and  therefore  clearly  operated 
by  way  of  estoppel.] 

Then,  secondly,  a  reversion  in  Hogarth  is  admitted  on  the  pleadings  ;  but  if  that 
were  not  so,  a  reversion  by  estoppel  would  be  created,  the  lease  of  18-18  being  under 
seal,  and  executed  by  Hogarth,  the  lessor :  tf'ebh  v.  Austin  (7  Man.  &  Gr.  701  ;  8  Scott, 
N.  R.  419),  GouMswarth  v.  Knu/hts  (11  M.  &  W.  337).  [Parke,  B.,  referred  also  to 
IVhittmi  v.  Peacock  (2  Bing.  N.  C.  411  ;  2  Scott,  630).]  The  only  remaining  question, 
then,  is,  whether  this  reversion  vested  in  the  defendant.  Now  it  must  be  taken,  there 
being  no  travcr.se  that  the  reversion  belonged  to  Hogarth,  that  it  continued  in  him  ; 
and  then  it  appears,  by  the  deed  of  February,  1836,  that  all  Hogarth's  interest,  whatever 
it  was,  passed  therebj^  to  the  defendant.  [Parke,  B.  The  reversion  must  certainly 
be  taken  to  continue  in  the  .same  partj^  until  the  contrary  is  shewn.  That  was  decided 
in  the  House  of  Lords,  in  the  case  of  The  Bishop  of  Mealh  v.  The  Marqui-a  of  JFinchesler 
(3  Bing.  X.  C.  411  ;  3  Scott,  561);  the  ces.ser  of  the  reversion  must  be  shewn  by 
aftirmative  pleading.  Here,  therefore,  the  defendant  ought  to  have  shewn  it.  Hogarth, 
no  doubt,  had  no  legal  reversion,  because  he  had  assigned  all  the  residue  of  the  term 
to  the  mortgagees  ;  but  there  is  a  reversion  by  estoppel,  which,  whatever  it  was,  was 
conveyed  to  the  defendant.] 

Peacock,  for  the  defendant.  Assuming  that  here  there  was  an  estate  by  estoppel 
in  respect  of  some  reversion,  the  plaintiff'  has  to  shew  that  the  particular  reversion 
mentioned  in  the  declaration  vested  in  the  defendant ;  and  this  has  not  been  ilone. 
I  Parke,  B.  There  is  but  one  reversion,  namely,  the  reversion  by  estoppel,  and  that 
has  passed  to  the  defendant.]  At  the  period  of  the  assignment  of  the  lease  by  Hogarth 
to  the  defendant,  he  had  no  reversion,  because  the  whole  of  the  oigiiial  term  of  }'ear3 
had  previously  vested  in  [229]  the  mortgagees.  Now  the  defendant  claims  under 
those  mortgagees,  ami  therefore  he  is  not  bound  by  the  estoppel  which  bound  Hogarth. 
[Parke,  B.  Taking  it  that  in  point  of  fact  Hogarth,  the  lessor,  had  no  interest  at  the  date 
of  his  lease  to  the  plaintiff,  there  was  an  estivte  by  estoppel,  which  estate  is  prira^  facie 
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a  reversion  in  fee.  Then,  in  February  1836,  he  makes  a  conveyance  to  the  defendant, 
which  passes  that  reversion  in  fee,  because  it  passes  "all  his  estate,  right,  title,  and 
interest ; "  and,  before  that  conveyance,  the  premises  were  demised  to  Hogarth  by  the 
Broderers'  Company,  so  that  the  estoppel  was  fed.]  Suppose  the  case  of  a  lessee  for 
twenty-one  years  granting  a  lease  of  the  same  premises  for  one  hundred  years,  with 
covenants  on  his  part ;  and  then,  without  any  knowledge  on  the  part  of  his  lessor  that 
the  lessee  had  granted  such  a  lease,  the  latter  conveyed  all  his  interest  to  the  former 
by  surrender  or  grant ;  would  it  not  be  competent  to  the  landlord  to  shew  that  the 
reversion  by  estoppel  did  not  come  to  him '?  Would  he  thereby  become  bound  by  all 
the  covenants  of  the  lease  for  one  hundred  years  1  [Parke,  B.  BaivUm'  caifc  (4  Rep.  53), 
which  is  cited  in  JFeale  v.  Loicer  (Pollexfen,  68),  is  an  authority  against  you.  There 
"Cartwright  made  a  lease  to  Warlow  for  six  years,  by  indenture,  of  a  house  in  which 
he  had  nothing,  and  afterwards  he  purchaseth  of  Rawlins  a  lease  of  the  said  hou.se 
for  twenty-one  years,  upon  condition  ;  then  Cartwright  re-demiseth  to  Rawlins  for 
ten  years.  Adjudged,  1st,  that  the  lease  to  Warlow  for  six  years  was  good  against 
Cartwright,  by  conclusion,  but  nothing  in  interest ;  2nd,  that,  as  soon  as  Cartwright 
had  purchased  his  lease  for  twenty-one  years,  Warlow's  interest  for  six  years  became 
a  lease  in  interest,  the  reversion  in  Cartwright;  3rd,  when  Cartwright  demised  to 
Rawlins  for  ten  years,  Rawlins  was  bound  by  the  estoppel,  and  took  only  a  future 
interest,  there  being  no  attornment."]  JFebh  v.  Russell  (2  B.  &  Aid.  746)  is  in  favour 
of  the  defendant.  There  moitgagor  and  mortgagee  jointly  made  a  lease,  in  [230] 
which  the  covenants  for  rent  and  repair  were  only  to  and  with  the  mortgagor  and  his 
assigns  ;  and  it  was  held  that  the  assignee  of  the  mortgagee  could  not  sue  upon  those 
covenants,  for  they  did  not  run  with  the  land,  being  collateral  to  the  mortgagee's 
interest  therein.  A  reversion  by  estoppel  must  have  the  same  legal  incidents  as  an 
actual  reversion  in  interest ;  but  here,  if  there  had  been  an  actual  reversion,  U'elih  v. 
Busst'll  shews  that  it  would  have  been  extinguished  by  the  surrender  ;  and  the  new 
reversion  gained  by  the  lease  to  Hogarth  from  the  Broderers'  Company,  would  not 
have  attached  to  it  the  rent  reserved  on  the  lease  to  the  plaintiff,  or  the  liabilities 
arising  out  of  it.  [Parke,  B.  Here  the  reversion  by  estoppel,  being  a  reversion  in 
fee,  never  was  surrendered  :  it  remained,  therefore,  (so  far  as  regarded  the  plaintiff) 
in  Hogarth,  until  he  assigned  it  to  the  defendant.  The  lease  to  the  plaintiB'  was  at 
first  good  by  way  of  estoppel  only  ;  but  when  Hogarth  took  from  the  Broderers' 
Company  for  one  hundred  years,  the  lease  to  the  plaintiff  became  a  lease  in  interest, 
and  the  reversion  upon  it  was  afterwards  assigned  to  the  defendant.] 

Parke,  B.  On  the  first  issue,  the  verdict  clearly  must  be  entered  for  the  plaintiff, 
that  there  was  such  a  demise  to  him  as  is  stated  in  the  declaration.  Then,  as  to  the 
second  point,  as  I  have  already  said,  all  the  reversion  of  Hogarth,  which  was  a  rever- 
sion by  estoppel,  passed  from  him  to  the  defendant.  This  estoppel  was  fed  by  the 
demise  for  one  hundred  }'ears  from  the  Broderers'  Company  to  Hogarth,  the  lessor, 
and  thereby  the  lease  from  him  to  the  plaintiff  became  good  in  point  of  interest.  That 
lease  for  100  years  was  afterwards  assigned  to  the  defendant,  and  therefore  the  second 
issue  also  ought  to  be  found  for  the  plaintifl". 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


[231]  Harrison  v.  Samuel  Ruscoe.  Feb.  21, 1846.— A  bill  of  exchange  was  drawn 
by  H.,  indorsed  by  him  to  B.,  and  by  B.  to  C,  in  whose  hands  it  was  dishonoured. 
C.'s  attorney  ga-\e  notice  of  dishonour  in  due  time  to  A.,  but  stated  therein,  by 
mistake,  that  he  was  diiected  by  B.  {from  whom  he  had  no  authority)  to  apply 
for  payment  of  the  bill : — Held,  that  the  notice  of  dishonour  was  sufficient, 
notwithstanding  this  misrepresentation,  the  only  effect  of  which  was  to  give  A. 
every  defence  against  C.  that  he  would  have  had  if  the  notice  had  really  been 
given  b}'  B. 

[S.  C.  15  L.  J.  Ex.  110  ;  10  Jur.  142.] 

Assumpsit  on  a  bill  of  exchange  for  2101.  10s.,  dated  21st  December,  1822,  drawn 
by  the  defendant  on,  and  accepted  by,  I^aniel  Ruscoe,  payable  to  the  order  of  the 
defendant  in  London  four  months  after  date,  indorsed  by  the  defendant  to  W.  H. 
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Vaughan,  and  by  him  to  the  plaintiti.     Plea,  that  the  defeiidant  had  not  due  notice 
of  the  non-payment  of  the  bill.     Issue  thereon. 

At  the  trial,  before  the  Recorder  of  Chester,  it  appeared,  that,  the  bill  having 
become  due  on  the  24:th  of  April,  1845,  and  being  dishonoured,  the  plaintiff's  attorney, 
a  Mr.  Roberts  of  Chester,  wrote  and  sent  to  the  defendant,  on  the  iGth,  the  following 
notice  of  dishonour  : — 

"Sir, — I  am  requested  by  Mr.  W.  H.  Vaughan,  of  this  city,  to  apply  to  you  for 
the  payment  of  the  amount  due  on  you  and  your  brother  Daniel  Ruscoe's  dishonoured 
bill  to  him  ;  and  as  Mr.  Vaughan  is  very  pressing  for  the  amount,  I  trust  you  will 
immediately  oblige  me  with  the  same,  together  with  my  charge  as  under. — I  am.  Sir, 
your  obedient  servant,  "  S.  J.  Roberts." 

Mr.  Roberts,  being  called  as  a  witness  for  the  plaintiff,  stated  that  he  had  no 
authority  from  Vaughan  to  give  any  notice  of  dishonour,  and  that  Vaughan's  name 
was  inserted  in  the  letter  by  a  clerk  of  his,  in  mistake,  instead  of  the  plaintiff's.  The 
bill  having  fallen  due  in  the  hands  of  a  banker  in  London,  a  notice  of  dishonour  given 
on  the  26th  of  April  would  be  good  either  for  the  plaintiff  or  for  Vaughan. 

It  was  contended  for  the  defendant,  first,  that,  under  these  circumstances,  the 
notice  of  dishonour,  being  given  in  [232]  the  name  of  Vaughan,  from  whom  Mr. 
Roberts  had  no  authority  to  give  it,  was  of  no  avail ;  and  secondly,  that  it  was  bad 
in  form,  as  it  improperly  described  the  bill  as  being  the  bill  of  the  defendant  and  his 
brother.  'I'he  learned  Recoider  thought  the  notice  was  good,  and  directed  a  verdict 
for  the  plaintiff  for  the  amount  of  the  bill  and  interest,  giving  the  defendant  leave  to 
move  to  enter  a  nonsuit. 

In  last  Michaelmas  Term,  Atkinson  obtained  a  rule  nisi  accordingly ;  (a)  against 
which 

Egerton  and  Unthank  shewed  cause  in  the  present  sittings  (Feb.  9).  This  notice 
of  dishonour  was  suthcient.  Chapman  v.  Keane  (3  Ad.  &  Ell.  193;  4  Nev.  &  M.  607) 
is  an  authority  to  shew,  that  it  is  enough  if  the  defendant  has  notice  of  dishonour 
from  any  of  the  parties  to  the  bill.  [Alderson,  B.  The  difficulty  here  is,  from  whom 
is  this  a  notice?  The  cases  would  be  parallel,  if  Vaughan  had  put  the  bill  into  the 
hands  of  the  attorney,  and  he  had  given  the  notice  in  the  name  of  the  ])laintiff.] 
The  cases  establish,  that  a  good  notice  of  dishonoui-  may  be  given  by  any  of  the 
parties  to  a  bill,  though  he  be  not  the  holder.  The  reason  is,  that  the  last  indorsee 
may  be  consideied  as  an  agent,  for  this  purpose,  for  all  the  previous  parties.  The 
plaintiff,  therefore,  was  for  this  pur])ose  the  agent  of  Vaughan,  and  might  give  a 
notice  that  would  enure  to  his  lienefit  ;  and  then,  as  it  is  a  good  notice  by  Vaughan, 
it  is  also  a  good  notice  for  the  plaintiff'.  Supposing  a  general  notice  of  dishonour  had 
been  given,  without  any  mention  of  Vaughan's  name,  that  would  certainly  have  been 
sufficient ;  and  the  mist;iken  mention  of  his  name  does  no  injury  to  the  defendant, 
and  can  make  no  difference  in  its  effect. 

Jervis  and  .Atkinson,  in  support  of  the  rule.  The  notice  [233]  of  dishonour,  in 
this  Ciise,  not  having  been  in  fact  authorised  by  Vaughan,  the  indorser,  cainiot  etmre 
to  his  benefit.  If  the  position  contended  for  on  the  other  side  be  correct,  that  each 
of  the  parties  to  the  bill  is,  for  this  purpose,  an  agent  for  all,  then,  as  each  indorser 
would  have  his  own  time  to  give  notice,  it  would  follow,  tliat,  if  there  were  twontj- 
indorsements  on  the  bill,  the  last  indorsee  might  lie  by  for  twenty  days,  and  then 
give  a  valid  notice  to  the  drawer.  But  the  answer  to  this  argument  is,  that  there  is 
no  privity  between  the  different  ])arties  to  a  bill  of  exchange;  on  the  contrary,  each 
of  them  holds  by  a  title  adverse  to  the  others.  Here,  however,  there  is  not  the  notice 
of  any  party  ;  not  of  the  plaintiff',  because  it  is  not  given  for  him  ;  not  of  Vaughan, 
because  it  is  not  authorised  by  him. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  This  case  was  argued  a  few  days  ago  before  my  Brothers  Alderson 
and  riatt,  and  myself,  at  the  present  sittings,  on  shewing  cause  against  a  rule  for 
entering  a  nonsuit,  upon  a  point  reserved  by  Mr.  Welsby,  the  Recorder  of  Chester. 
The  case  is  perfectly  novel,  there  being  no  decision  or  authority  in  point. 

(a)  The  objection  as  to  the  form  of  the  bill  was  given  up. 
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The  action  was  upon  a  bill  of  exchange  drawn  by  the  defendant,  payable  to  his 
order,  by  the  defendant  indorsed  to  W.  H.  Vaiighan,  and  by  W.  H.  Vaughan  to  the 
plaintiff.  The  defendant  pleaded  that  there  was  no  notice  of  dishonour.  The  bill 
was,  in  the  body  of  it,  made  payable  in  London  ;  it  became  due  on  the  24th  of  April. 
On  the  26th,  an  attorney  at  Chester,  who  acted  for  the  plaintiff,  gave  notice  of 
dishonour  to  the  defendant,  stating  in  his  letter,  that  he  was  requested  by  Vaughan 
to  desire  payment  of  the  defendant's  dishonoured  bill ;  but  he  swore  that  he  was  not 
authorised  by  Vaughan  to  give  that  [234]  notice,  and  that  he  gave  it  in  a  wrong  name 
by  mistake.  The  only  question  is,  whether  this  notice  was  sufficient ;  for  we  have 
already  intimated  our  opinion  that  the  notice  was  in  sufficient  time,  whether  it  be 
considered  as  given  by  the  plaintiff  or  Vaughan  ;  and  that  it  sufficiently  referred  to 
the  bill  in  question,  and  notified  its  due  presentment  and  non-payment. 

Since  the  case  of  Chapman  v.  Keane  (3  Ad.  &  E.  103),  it  must  be  considered  as 
perfectly  settled,  that  a  notice  of  dishonour  need  not  be  given  by  the  holder,  but  that 
he  may  avail  himself  of  notice,  given  in  due  time  by  any  party  to  the  bill.  The 
decision  in  that  case  is  referred  to  and  adopted  by  Chancellor  Kent  (Commentaries, 
vol.  3,  p.  108),  and  Mr.  Justice  Story  on  Bills  of  Exchange,  sect.  304.  The  former 
states  the  rule  to  be,  that  the  notice  may  be  given  by  any  one  who  is  a  party  to  the 
bill :  the  latter  states  it  more  fully,  and  says,  that  the  notice  will  be  sufficient, 
although  not  given  by  the  holder  or  his  agent,  if  it  comes  from  some  person  who  holds 
the  bill  when  it  is  dishonoured,  or  is  a  party  to  the  bill,  or  who  would,  on  the  same 
being  returned  to  him,  and  after  payment,  be  entitled  to  require  reimbursement 
thereof. 

The  notice,  by  the  terms  of  the  rule  as  laid  down  by  the  Court  of  Queen's  Bench, 
must  be  given  in  due  time  by  the  party  to  the  bill,  that  is,  in  due  time,  if  he  himself 
were  suing  ;  and,  consequently,  the  case  of  notice  by  a  party  who  had  himself  been 
already  discharged  by  the  laches  of  the  holder,  is  excluded.  So,  the  terms  of  the  rule 
as  laid  down  by  Mr.  Justice  Story  seem  to  exclude  the  case  of  a  party  to  the  bill, 
who  could  not  himself  sue  upon  it  on  paying  the  amount  of  the  bill ;  at  least  they 
must  be  so  understood,  otherwise  the  mischief  would  happen  which  was  pointed  out 
by  Mr.  Jervis,  that  there  might  be  a  bill  with  twenty  indorsements,  which  the  holder 
might  retain  twenty  days  after  its  dishonour,  and  then  recover  against  the  drawer 
[235]  on  a  notice  then  given  to  him  by  the  first  indorsee,  which  that  indorsee  himself 
could  not  do.  Such  a  notice  would  not  be  in  good  time  if  given  by  the  first  indorsee, 
and  would  therefore  be  bad,  and  not  support  an  action  by  the  last.  The  rule  equally 
excludes  the  case  of  notice  by  an  acceptor,  who  never  could  sue  himself  upon  the  bill 
after  taking  it  up;  and  the  instances  in  which  a  notice  by  an  acceptor  has  been  held 
good  at  Nisi  Prius  (1  Chit.  E.  227  ;  4  Campb.  87),  are  explained  by  Mr.  Justice  Bayley 
(Bay ley  on  Bills,  ed.  1830,  ch.  7,  s.  2,  p.  254,  &c.)  on  the  supposition,  that  in  these  the 
acceptor  had  a  special  authority  to  do  so.  But  in  the  present  case,  Vaughan,  in  whose 
name  the  notice  was  given,  was  not  discharged  by  the  laches  of  the  holder  at  the  time  it 
was  given,  and  a  notice  by  him  on  the  26th  would  have  been  in  sufficient  time  to  support 
an  action  by  him,  and,  consequently,  an  action  by  the  plaintiff.  There  is  therefore  no 
objection  to  the  notice  on  that  ground  ;  nor  would  there  have  been  any,  if  the  attorney 
had  omitted  to  state  on  whose  behalf  he  applied.  It  was  so  held  in  Jl'oodlhorpe  v.  Lawes 
(2  M.  &  W.  109),  and  had  been  previously  laid  down  in  Chancellor  Kent's  Com- 
mentaries, (vol.  3,  p.  108),  who  says,  that  any  agent  in  possession  of  the  bill  may  give 
the  notice,  and  it  need  not  state  at  whose  request  it  was  given,  nor  who  was  the  owner 
of  the  bill. 

It  remains,  therefore,  to  consider,  what  is  the  effect  of  giving  an  untrue  description 
of  the  party  on  whose  behalf  it  was  given.  This  point  has  never  been  decided  ;  for  in 
Chapman  v.  Keane,  the  only  case  which  bears  upon  it,  the  plaintifl"s  clerk,  who  gave 
the  notice,  must  have  been  authorised,  by  the  nature  of  his  employment,  to  give  it  on 
behalf  of  the  plaintiff,  as  he  was,  by  the  express  authority  of  the  holder,  to  give  it  for 
him  ;  and  the  notice  stated  no  untruth.  Here  there  is  an  untrue  statement,  but  made 
unintentionally,  and  by  mere  mistake. 

[236]  There  is,  no  doubt,  a  difference  between  the  two  cases,  where  a  notice  is 
given  by  an  authorised  pei'son,  without  stating  on  whose  behalf  it  is  given,  and  where 
untrue  information  is  afforded.  In  one  case,  the  party  is  put  on  inquiry,  if  he  thinks 
fit  to  make  it ;  in  the  other,  he  is  misinformed.  What,  then,  ought  to  be  the  result 
of  that  misinformation  1    It  is  to  be  recollected,  that,  whether  the  party  is  misled  or 
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not  ;»s  to  the  person  giving  the  notice,  the  great  object  of  a  notice  is  answered  by  the 
information  of  the  dishonour  of  the  bill,  and  the  jierson  to  whom  notice  is  given  is 
thereby  enabled  to  withdraw  his  effects  from,  or  take  his  remedy  against,  the  prior 
parties.  And  we  think  it  reasonable  to  hold,  that  the  misrepresentation  of  the  name 
of  the  person  on  whose  behalf  notice  is  given  ought  not  wholly  to  avoid  the  notice, 
but  only  to  place  the  party  giving  it  in  the  same  situation,  as  to  the  party  to  whom  it 
was  given,  as  if  the  representation  had  been  true  :  and,  therefore,  the  defendant  ought 
to  have  every  defence  against  the  plaintiti'  that  he  would  have  had  if  the  notice  had 
been  really  given  by  the  party  named  :  and  this  is  in  analogy  with  the  law  as  to 
contracts  with  factors  acting  for  concealed  principals,  and  similar  cases,  where  the 
contract  is  not  avoided  by  the  mis-statement,  but  the  other  party  has  all  the  equities 
against  the  real  ;is  he  would  have  had  against  the  apparent  contractor.  If,  therefore, 
in  the  piesent  instance,  the  notice  bj'  Vaughan  would  have  been  bad,  (as  it  would  have 
been  had  he  been  discharged  by  laches,  or  had  no  right  of  action  on  the  bill  against  the 
defendant  if  he  had  taken  it  up),  the  defendant  would  have  had  a  defence ;  if  good, 
<as  upon  the  evidence  it  appears  that  it  would  have  been,  the  defendant  has  not  been 
injured,  and  has  no  right  to  complain  of  the  misrepresentation. 

We  think,  therefore,  the  ruling  of  the  learned  Recorder  was  right,  and  the  rule 
ought  to  be  discharged. 

Rule  discharged. 

[237]  Ward  v.  Robins.  Feb.  21,  1846. — In  case,  the  declaration  stated,  that  the 
plaintiff  was  lawfully  possessed  of  a  mill,  and  by  re.tson  thereof  of  right  ought  to 
have  and  enjoy  the  benefit  of  the  water  of  a  watercourse  which  ran  and  flowed, 
by  means  of  a  weir  therein  erected  a  little  above  the  plaintiS's  mill,  being  kept 
at  a  certain  height,  unto  the  said  mill  of  the  plaintiff,  for  supplying  it  with  water 
for  the  working  thereof ;  and  complained,  that  the  defendant  wrongfully  pulled 
down  the  weir,  and  placed  and  kept  it  at  a  lower  height  than  it  ought  to  have 
been,  &c. — The  defendant  pleaded,  that,  before  and  at  the  times  when  &c.,  he 
was  the  occupier  of  a  certain  close  adjoining  to  the  watercourse,  and  that  he  and 
all  others  the  occupiers  for  the  time  being  of  the  said  close  for  twenty  years  next 
before  the  commencement  of  the  suit,  enjoyed,  as  of  right  and  without  interrup- 
tion, the  right  of  from  time  to  time,  as  occasion  required,  removing  a  part  of  the 
weir,  and  placing  and  keeping  it  at  a  lower  height  than  the  rest,  to  such  an  extent 
and  for  such  a  time  as  was  necessary  for  diverting  enough  of  the  water  to  irrigate 
the  said  close  ;  that,  at  the  times  when  &c.,  irrigation  was  necessary  for  the  close, 
wherefore  the  defendant  removed  the  said  part  of  the  weir,  and  placed  and  kept 
it  at  such  lower  height,  to  such  an  extent  and  for  such  a  time  as,  and  no  more  or 
longer  than,  was  necessary  for  diverting  the  water  for  the  irrigation  of  the  said 
close  :  qu<e  sunt  eadem,  Ac. — Held,  that  this  plea  was  good  ;  that  it  was  not  an 
argumentative  traverse  of  the  right  alleged  in  the  declaration,  inasmuch  as  it  set 
up  a  right  which,  under  the  stat.  2  &  3  Will.  4,  c.  71,  was  not  complete  until  the 
commencement  of  the  suit,  and  therefore  was  not  inconsistent  with  the  plaintiff's 
right  to  have  the  weir  at  a  greater  height  at  the  time  of  the  act  complained  of. 

[Referred  to,  Hollins  v.  Ferney,  1884,  13  Q.  B.  D.  306.] 

Case.  The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time  of 
the  committing  of  the  grievances  itc,  the  plaintiff  was,  and  from  thence  hitheito  has 
been,  and  still  is,  lawfully  possessed  of  a  certain  rolling-mill,  with  the  ap[)urtciiances, 
situate  S:c.,  and  by  reason  thereof  of  right  ought  to  have  ha<l  and  enjoyed,  and  still 
of  right  ought  to  have  and  enjoy,  the  benefit  and  advantage  of  the  water  of  a  certain 
stream  or  watercourse,  which  during  all  that  time  of  right  ought  to  have  run  and 
flowed,  and  until  the  diversion  hereinafter  mentioned  of  right  had  run  and  flowed, 
and  still  of  right  ought  to  run  and  flow,  by  means  of  a  certain  weir  therein  erected, 
a  little  above  the  said  mill  of  the  plaintiff,  l)eing  kept  at  a  certain  height,  unto  the 
said  mill  of  the  plaintiff,  for  the  supplying  the  same  with  water  for  the  working  thereof. 
Breach,  that  the  defendant,  on  itc,  wrongfully  &e.  pulled  down  the  said  weir,  and 
placed  and  fixed  the  same  at  a  much  lower  height  than  it  then  and  there  ought  to 
have  been  placed  and  fixed,  and  kept  and  continued  the  same  at  such  low  height  as 
aforesaid,  &c. 
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Plea,  that,  before  and  at  the  said  several  times  when  &c.,  the  defendant  was  the 
occupier  of  a  certain  close  called  iV:u.,  next  adjoining  to  the  said  watercourse  in  the 
declaration  mentioned,  and  that  the  defendant  and  all  other  [238]  the  occupiers  for 
the  time  being  of  the  said  close,  for  the  period  of  twenty  years  next  before  the  com- 
mencement of  this  suit,  enjoyed,  as  of  right  and  without  interruption,  the  right  of 
from  time  to  time,  as  occasion  required,  removing  a  part  of  the  said  weir,  and  placing 
and  fixing  the  same  at  a  lower  height  than  the  rest  of  the  said  weir,  and  of  keeping 
and  continuing  the  said  part  of  the  said  weir  at  such  low  height  as  aforesaid,  to  such 
an  extent  and  for  such  a  time  as  was  necessary  and  proper  for  the  purpose  of  diverting 
and  turning  away  a  reasonable  quantity  of  the  water  of  the  said  watercourse,  to 
irrigate  the  said  close,  and  of  thereby  irrigating  the  said  close,  for  the  more  beneficial 
enjoyment  thereof,  as  to  the  said  close  belonging  and  appertaining  :  and  the  defendant 
says,  that,  before  and  at  the  said  time  when  &c.,  irrigation  was  necessary  for  the  said 
close,  wherefore  the  defendant,  at  the  said  several  times  when  &:c.,  removed  the  said 
part  of  the  said  weir,  and  placed  and  fixed  the  same  at  such  lower  height,  to  such  an 
extent  and  for  such  a  time  as,  and  no  more  or  longer  than,  was  necessary  and  proper 
for  the  purpose  of  diverting  and  turning  away  a  reasonable  quantity  of  the  water  of 
the  said  watercourse,  to  irrigate  the  said  close,  and  did  then  thereby  irrigate  the  said 
close,  doing  no  more  than  was  necessary  and  proper  in  that  behalf,  and  doing  no 
unnecessary  damage  to  the  plaintiff,  as  he  lawfully  might  for  the  cause  aforesaid  ; 
quiE  sunt  eadem,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  plea  is  an  argumentative  denial 
of  so  much  of  that  part  of  the  declaration  to  which  it  is  pleaded,  as  alleges  the  plaintiff 
to  be  entitled,  as  therein  in  that  behalf  mentioned,  to  have  and  enjoy  the  benefit  and 
advantage  of  the  water  of  the  said  stream  ;  that  it  is  also  an  argumentative  denial  of 
so  much  of  that  part  of  the  declaration  to  which  it  is  pleaded,  as  alleges,  in  the 
manner  therein  mentioned,  that  the  water  of  the  said  stream  or  watercourse  of  right 
ought  to  have  run  and  [239]  flowed,  and  of  right  had  run  and  flowed,  by  means  of 
the  said  weir,  unto  the  said  mill :  that  the  plea  amounts  to  the  general  issue,  and  is 
an  argumentative  tiaverse  of  the  defendant's  having  been  guilty  of  the  grievances  as 
to  which  the  plea  is  pleaded.     Joinder  in  demurrer. 

The  case  was  argued  during  the  present  sittings  (Feb.  1 3),  by 
Peacock,  in  support  of  the  demurrer.  This  plea  is  bad.  It  is  an  indirect  denial, 
either  of  the  right  alleared  in  the  declaration,  or  of  the  wrongful  act.  If  the  defen- 
dant  has  a  right  to  lower  the  weir  for  the  purpo.se  alleged  in  the  plea,  it  amounts  to 
a  denial  of  the  plaintiff's  right  always  to  have  it  higher.  All  that  the  plaintiff 
complains  of  is,  that  the  defendant  put  the  weir  lower  than  he  the  plaintiff  had  a 
right  always  to  have  it.  The  defendant,  in  effect,  denies  the  plaintiff's  right  to  that 
extent;  or  else  he,  in  effect,  denies  the  breach  bv  wrongfully  lowering  the  weir. 
[Parke,  B.  The  case  of  Frankum  v.  Earl  of  Fahmnth  (2  Ad.  &  E.  4.52  ;  4  Nev.  &  M. 
3.30)  shews  that  not  guilty  only  puts  in  issue  the  actual  diversion  of  the  water  ;  this 
plea,  therefore,  does  not  amount  to  not  guilty ;  but  it  seems  to  be  an  argumentative 
denial  of  the  right  alleged  by  the  plaintiff  always  to  have  the  weir  kept  at  a  certain 
height.]  It  therefore  gives  no  colour  to  maintain  the  action.  The  Court  then 
called  upon 

Willes,  contra.  This  plea  is  good.  It  is  not  an  argumentative  denial  of  the  right 
alleged  in  the  declaration.  If  it  were,  it  should  conclude  with  a  traverse ;  but  this 
plea  could  not,  because  it  does  not  disclose  facts  necessarily  inconsistent  with  the 
declaration.  The  plea  is  founded  on  the  stat.  2  &  3  Will.  4,  c.  71,  the  5th  section  of 
which  renders  it  necessary  for  the  defendant,  who  relies  on  any  proviso,  exception, 
[240]  &c.,  or  on  any  other  cause  or  matter  of  fact  or  of  law,  not  inconsistent  with  the 
simple  fact  of  enjoyment  by  the  plaintiff,  to  plead  it  specially.  The  plea  may  be  true, 
if  any  proviso,  exception,  &c.  exist  not  inconsistent  with  the  general  right  claimed  by 
the  plaintiff".  [Parke,  B.  This  declaration  is  not  framed  under  Ijord  Tenterden's 
act,  but  at  common  law,  on  the  plaintiff's  possession  merely.  The  2  &  3  Will.  4, 
c.  71,  s.  .5,  does  not  apply  to  pleas  to  a  declaration  in  an  action  on  the  case  at  common 
law,  founded  on  the  possession  of  the  plaintiff':  it  leaves  the  pleadings  upon  such  a 
declaration  as  before.  Then  your  plea  amounts  to  this,  that  at  the  time  in  question  the 
weir  ought  not  to  be  at  the  height  claimed  by  the  plaintift',  because  of  the  defendant's 
prior  right.  That  cannot  be  true,  if  the  plaintiff  had  at  that  very  time  a  right  to  have 
it  at  that  height.]     The  plea  does  not  say  anything  as  to  what  was  the  right  of  the 
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defendant  "at  the  said  time  when  &c.,"  except  by  relation  to  the  twenty  years;  and 
it  would  depend  entirely  on  the  time  at  which  the  action  was  brought,  whether  any 
right  existed  under  the  statute.  [Parke,  B.  You  say  it  is  consistent  with  the 
plaintifl's  right  at  the  time  of  the  trespass,  that  the  defendant  had  then  an  inchoate 
right,  which  has  become  perfect  since,  by  the  completion  of  the  twenty  years.]  Yes ; 
in  analogy  to  the  decision  on  the  stat.  2  &  3  Vict.  c.  29, —  Unwin  v.  St.  Quintin  (11  M. 
&  W.  277).  [Parke,  B.  You  only  undertake  to  cover  twenty  years  at  the  coraraence- 
ment  of  the  suit;  therefore  it  must  have  been  less  at  the  time  of  the  trespass.]  The 
plea  therefore  gives  colour  to  the  plaintiff,  by  admitting  a  right  at  the  time  of  the 
trespass,  and  sets  up  a  defence  not  inconsistent  with  it,  by  the  perfecting  of  the 
defendant's  right  by  the  completion  of  the  twenty  years  at  the  time  of  action  brought. 

Peacock,  in  reply.  If  the  defendant  here  intended  to  give  [241]  colour,  he  ought 
to  have  done  so  expressly-  [Parke,  B.  Mr.  Willes  says  there  is  implied  colour 
given.]  The  plea  does  not  shew,  that,  at  the  time  of  the  wrongful  act,  no  complete 
right  had  accrued  to  the  defendant,  and  that  it  has  since  accrued  ;  because  the  enjoy- 
ment for  twenty  years  "next  before  the  commencement  of  the  suit"  may,  in  truth, 
have  been  an  enjoyment  for  a  much  longer  period.  To  make  the  plea  good,  on  the 
ground  on  which  the  defendant  now  relies,  it  should  have  shewn  that,  at  the  time  of 
the  wrongful  act,  nineteen  years  only  had  elapsed,  and  that  the  twenty  years  have 
since  been  completed.  There  is  nothing  here  to  shew  that  the  defendant  had  not 
enjoyed  the  right  for  twenty  years  at  the  period  of  the  trespass.  [Parke,  B.  The 
defendant  only  undertakes  to  shew  twenty  years'  enjoyment  continually  up  to  the 
commencement  of  the  suit ;  therefore  it  must  be  less  at  the  time  of  the  trespass.]  Not 
necessarily  ;  it  may  have  been  more.  [Parke,  B.  The  essence  of  the  defence  is,  that 
the  enjo_yment  has  continued  for  twenty  years  up  to  the  commencement  of  the  suit. 
The  act  of  Parliament  is  so  worded,  that  though  there  have  been  fifty  years'  enjoy- 
ment up  to  the  time  of  the  act  done,  that  is  no  defence,  unless  it  continues  up  to  the 
time  of  the  commencement  of  the  suit.  Then  this  plea  seems  to  admit  that  the 
plaintitr  had  a  right  at  the  time  of  the  trespass,  and  sets  up  that  the  defendant  had 
then  an  inchoate  right,  which  h.is  since  been  matured  by  twenty  years'  enjoyment  up 
to  the  commencement  of  the  suit,  and  so  that  he  is  in  the  condition  of  a  party  having 
a  title  by  non-existing  grant.  If  so,  it  seems  to  me  that  the  plea  does  give  colour. 
Rolfe,  B.  He  pleads  that  which  is  never  more  than  an  inchoate  right  until  the  action 
is  brought.]  Then  if  the  plea  gives  colour,  it  destroys  it  again  : — that  is  not  giving 
a  colour  to  bring  the  action.  [Parke,  B.  Is  it  not  enough  to  give  a  colour  of  title  to 
complain  of  the  tresp;iss?]  No  ;  the  colour  necessary  is  a  colourable  right  to  maintain 
the  [242]  action.  In  iJr.  Lei/Jield's  case  (10  Rep.  91  b.),  it  is  said,  that  "colour  as  a 
colour  ought  to  have  continuance,  although  it  wants  eflect ; "  and  that  "  it  ought  to 
be  such  a  colour,  that,  if  it  was  of  effect,  would  maintain  the  nature  of  the  action." 
[Parke,  B.  That  is,  it  must  have  continuance  down  to  the  time  of  the  trespass. 
IVrigld  v.  U'Uliaim  (1  M.  &  W.  77)  shews  that  the  periods  of  time  mentioned  in  the 
act  of  Parliament  cannot  be  construed  to  mean  twenty  or  forty  years  before  the  act 
complained  of.  Rolfe,  B.  The  act  is  legal  or  illegal,  according  to  the  result  of  what 
happens  afterwards ;  and  the  defendant  pleads  that  that  has  happened  afterwards 
which  has  made  it  legal.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakkk,  B.  We  who  heard  the  argument  in  this  case,  namely,  my  Brothers  Rolfe 
and  Piatt,  and  mjself,  have  considered  it,  and  are  of  opinion  that  the  plea  is  good. 
[flis  IiOnlshi|)  stated  the  pleadings,  and  continued  :— ]  We  come  to  the  conclusion 
that  the  plea  is  not  bad  as  an  argumentative  traverse,  which  is  the  ground  of  objection 
stated  in  the  special  demurrei-,  on  account  of  the  peculiar  nature  of  the  right  given  by 
Lord  Tenteiden's  act,  from  twenty  years'  enjoyment  by  the  occupier.  Such  enjoy- 
ment, in  order  to  give  a  right  under  that  statute,  must  be  up  to  the  time  of  the 
commencement  of  the  suit,  not  up  to  the  time  of  the  act  complained  of  ;  and,  consc- 
quentl}',  an  enjoyment  for  twenty  years  or  more  before  that  act  gives  only  what  may 
be  termed  an  inchoate  title,  which  may  become  complete  or  not  by  an  enjoyment 
subseiiuent,  according  as  that  enjoyment  is  or  is  not  continued  to  the  commencement 
of  the  suit.  This  apparent  absurdity,  arising  from  a  strict  construction  of  the  act, 
has  already  been  fully  considered  by  this  Court  in  the  [243]  case  of  ll'r'ujht  v.  Il'illiaim 
(1  M.  A;  \V.  77),  and  the  literal  interpretation  adhered  to,  the  Court  intimating  its 
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opinion  that  the  mischief  of  such  a  construction  was  rather  app.arent  than  real ;  and 
the  decision  in  that  case  was  fully  approved  of  and  anted  upon  by  the  Court  of 
Queen's  Bench,  in  the  case  of  Uichards  v.  Fry  (3  Nev.  &  P.  67).  The  plea,  therefore, 
which  states  an  inchoate  right  at  the  time  of  the  act  complained  of,  but  not  a  complete 
right  under  the  statute,  gives  an  implied  colour  of  title  to  the  plaintiff  at  the  time  of 
the  act  complained  of ;  it  confesses  his  right  at  that  time  to  have  the  weir  of  a  certain 
height,  but  avoids  that  right  by  shewing  that  the  defendant  was  then  in  such  a 
position,  as  that  by  matter  subsequent  he  had  then  a  right  to  pull  down  a  part  of  the 
weir.  Had  the  plea,  as  it  might  have  done  if  the  facts  warranted  it,  stated  a  com- 
plete right  in  the  defendant  to  reduce  the  height  of  the  weir  at  the  time  of  the  act 
complained  of,  by  non-existing  gi'ant,  or  prescription,  it  would  certainly  have  been  an 
argumentative  traverse,  as  being  inconsistent  with  the  plaintiff's  right  at  that  time  to 
have  the  weir  of  the  height  claimed,  and  would  have  been  bad  without  a  special 
traverse  of  the  plaintiff's  right.  But,  as  the  plea  is  founded  on  Lord  Tenterden's 
act  only,  no  title  under  that  act  can  be  absolutely  good  at  the  time  of  the  act  done, 
however  long  the  possession  might  have  been.  The  plea,  stating  a  title  under  that 
act  by  prior  and  subsequent  enjoyment  together,  is  not  inconsistent  with  the  plaintiff's 
alleged  right  at  the  time  ;  and  therefere  is  not  an  argumentative  traverse,  but  is  good 
by  way  of  confession  and  avoidance.  Our  judgment  is  for  the  defendant. 
Judgment  for  the  defendant. 

[244]  EiCHARD.s  V.  Easto.  Feb.  21,  1846.— The  Building  Act,  14  Geo.  3,  c.  78, 
was  an  act  "  of  a  local  and  personal  nature,"  and  therefore  the  power  given  by 
the  100th  section  of  that  act,  of  pleading  the  general  issue  and  giving  the  special 
matter  in  evidence,  was  taken  away  by  the  stat.  5  &  6  Viet.  c.  97,  s.  3. — The 
defence,  that  the  venue  in  an  action  against  a  person  for  an  act  done  in  pursuance 
of  the  Building  Act,  14  Geo.  3,  c.  78,  was  not  laid  in  Middlesex,  pursuant  to  the 
100th  section  of  that  act,  is  one  which  must  be  specially  pleaded,  and  cannot  be 
taken  advantage  of  under  not  guilty. 

[S.  C.  3  D.  &  L.  515 ;  15  L.  J.  Ex.  163  ;  10  Jur.  695.     Discussed,  FUliter  v.  Phippard, 
1847,  11  Q.  B.  347.     Applied,  Ec(/.  v.  London  County  Council,  [1893]  2  Q.  B.  454.] 

Trespass,  for  placing  bricks,  stones,  and  building  materials  upon  the  wall  and 
close  of  the  plaintiff.     Plea,  not  guilty,  by  statute. 

The  cause  came  on  for  trial  at  the  Kingston  Spring  Assizes,  1845,  when  the 
matter  was  referred  to  an  arbitrator,  with  power  to  state  any  points  of  law  for  the 
decision  of  this  Court. 

The  defence  relied  upon  was,  that  the  acts  complained  of  were  done  in  pursuance 
of  the  Building  Act,  14  Geo.  3,  c.  78.  The  arbitrator  found,  that  the  writ  of 
summons  was  issued  on  the  14th  of  June,  1844,  prior  to  the  passing  of  the  new 
Building  Act,  7  &  8  Vict.  c.  84  ;  and  that  the  venue  was  laid  in  Surrey.  The  houses 
of  the  plaintiff  and  the  defendant  adjoined  to  each  other,  being  separated  by  a  wall 
which  had  existed  for  several  years  ;  and  the  trespa.ss  consisted  in  the  defendant's 
having  made  an  addition  to  each  end  of  the  wall  by  building  upon  it.  The  defen- 
dant, at  the  time  of  such  addition,  bona  fide  believed  the  wall  to  be  a  pai'ty-wall,  and 
intended  to  comply  with  the  provisions  of  the  Building  Act.  The  arbitrator  found 
that  the  wall  was  not  within  the  city  of  London,  or  the  liberties  thereof,  but  was 
situate  within  the  county  of  Surrey,  and  within  the  district  over  which  the  provisions 
of  the  14  Geo.  3,  c.  78,  extended;  that  the  wall  upon  which  the  building  took  place 
was  not  a  party  fence  wall,  nor  a  wall  in  common  between  the  plaintiff  and  the 
defendant,  but  was  entirely  standing  on  the  land  of  the  plaintiff',  and  was  his  wall 
exclusively.  Before  the  commencement  of  the  action,  the  plaintiff'  gave  a  notice  of 
action  sufficient  to  satisfy  the  provisions  of  the  100th  section  of  the  Building  Act,  and 
commenced  his  action  within  three  calendar  months  after  the  trespass. 

The  questions  raised  for  the  opinion  of  this  Court  were,  first,  whether  the  stat. 
5  &  6  Vict.  c.  97,  s.  3,  or  the  7  &  8  [245]  Vict.  c.  84,  took  away  from  the  defendant 
the  power  of  pleading  not  guilty  by  statute,  under  the  stat.  14  Geo.  3,  e.  78  ;  secondly, 
supposing  the  Court  to  l)e  of  opinion  that  the  above  statutes  did  not  take  away  the 
power  of  pleading  not  guilty,  whether  the  defendant  was  entitled  to  the  protection  of 
the  14  Geo.  2,  c.  78,  by  pleading  not  guilty,  and  giving  the  special  matter  in  evidence, 
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although  the  wall  built  upou  by  the  defendant  was  not  a  party-wall,  or  party  fence 
wall,  and  under  such  plea  to  object  that  the  venue  was  improperly  laid  in  Surrey 
instead  of  Middlesex.  If  the  Court  should  think  that  the  above  statutes,  or  either  of 
them,  had  not  taken  away  from  the  defendant  the  power  of  pleading  not  guilty,  and 
giving  the  special  matter  in  evidence,  although  the  wall  was  not  a  party-wall  or  a 
party  fence  wall,  then  the  verdict  for  the  plaintitl'  was  to  be  set  aside,  and  a  verdict 
entered  for  the  defendant;  but  if  the  Court  should  think  that  the  above  statutes,  or 
either  of  ihem,  did  take  away  from  the  defendant  the  power  of  pleading  not  guilty 
by  statute,  or  that  he  was  not  entitled  to  the  benefit  of  pleading  the  general  issue, 
and  giving  the  special  matter  in  evidence,  in  consequence  of  the  wall  not  being  a 
party-wall  or  party  fence  wall,  then  the  next  question  was,  whether  the  defendant 
was  entitled  to  avail  himself  of  the  objection,  under  the  1-1  Geo.  3,  c.  78,  s.  lOU,  that 
the  venue  was  laid  in  Surrey  and  not  in  Middlesex.  If  the  Court  should  think,  that, 
upon  the  common  plea  of  not  guilty,  the  defendant  was  entitled  to  avail  himself  of 
the  objection  of  the  venue,  the  verdict  was  to  be  entered  for  the  defendant ;  but  if 
the  Court  should  think  that  the  defendant  was  not  able  to  avail  himself  of  the 
objection,  that  the  venue  was  laid  in  Surrey  and  not  in  Middlesex,  the  verdict 
for  the  plaintiff  was  to  stand,  and  the  damages  to  be  reduced  to  40s. 

The  case  was  argued  in  Hilary  Term.  (January  19),  by 

Unthank,  for  the  plaintiff.  First,  the  London  Building  Act,  14  Geo.  3,  c.  78,  is 
an  act  "of  a  local  and  personal  [246]  nature,"  and  therefore  the  power  of  pleading 
the  general  issue,  and  of  giving  the  special  matter  in  evidence,  which  is  given  by  the 
100th  section,  was  taken  away  by  the  stat.  5  &  6  Vict.  c.  97,  s.  3. (a)  The  distinction 
between  general  and  special  statutes  is  laid  down  by  Lord  Coke  in  Holland's  case 
(4  Kep.  76  a.): — "Nota,  reader,  the  rule  of  the  law  is,  that  of  general  statutes  the 
Judges  ought  to  take  notice,  although  they  be  not  pleaded ;  otherwise  of  special  or 
particular  statutes."  This  is  an  act  of  the  latter  description,  and  one  which,  without 
the  direction  of  the  Legislature,  the  Courts  will  not  take  notice  of.  It  is  not  the  less 
so  because  it  comprehends  an  extensive  district.  The  Central  Criminal  Court  Act, 
4  &  5  Vict.  c.  36,  and  the  Metropolitan  Police  Act,  2  &  3  Vict.  e.  47,  embrace  wide 
districts,  but  are  not  the  less  acts  of  a  local  and  personal  nature.  In  Cock  v.  Gent 
(12  M.  &  W.  234),  an  act  for  establishing  a  Court  of  Requests  for  Sandwich  and  its 
neighbourhood  was  held  to  be  a  public  local  and  personal  act,  within  the  5  &  6  Vict, 
c.  97,  s.  3.  [He  then  argued,  that  at  all  events,  the  14  Geo.  3  was  repealed  by  the 
new  Building  Act,  7  ife  8  Vict.  c.  84,  s.  1  ;  but  the  Court  intimated  a  clear  opinion 
that  that  act  was  not  retrospective  in  its  operation,  and  did  not  apply  to  actions 
previously  commenced.] 

Secondly,  the  statutory  general  issue  having  been  taken  away  by  the  .5  &  6  Vict. 
c.  97,  the  question,  whether  the  venue  ought  to  have  been  laid  in  Middlesex,  does  not 
arise  here,  for  such  defence  ought  to  have  been  specially  pleaded.  The  plaintiff 
proves  a  trespass  in  the  county  of  Surrey  :  what  answer  is  there  to  that,  under  the 
general  plea  of  not  guilty  1  In  Boyes  v.  Ileu-etson  (2  Bing.  N.  C.  575  ;  2  Scott,  831), 
which  was  a  local  [247]  action,  the  venue  was  laid  in  Middlesex,  though  the  lands 
lay  in  Surrey  ;  but  as  the  locality  did  not  appear  on  the  face  of  the  declaration,  and 
no  issue  w;is  raised  upon  it,  it  was  held  that  the  defendant  was  not  on  that  ground 
entitled  to  a  nonsuit.  Here  the  declaration  alleges  a  tiespass  in  Surrey,  and  a  trespass 
in  that  county  is  proved  by  the  evidence.  Suppose  the  objection  had  been,  not 
wiong  venue,  but  want  of  notice  of  action  :  could  the  defendant  have  availed  himself 
of  that  under  not  guilty  ?  He  ought  to  have  pleaded  specially,  that  the  act  was  not 
done  under  the  authority  of  the  Building  Act.  At  common  law,  all  that  would  be 
traversed  by  the  plea  of  not  guilty  would  be  the  fact  of  the  trespass,  and  the 
])laintiff's  title  to  the  close  in  which  Ac.  ;  under  the  New  Rules,  which  are  of  statutory 
force,  the  former  only.  The  defendant's  argument  must  go  to  the  extent,  that  tender 
of  amends  before  action  brought  could  have  been  given  in  evidence  on  this  record. 
Davcy  V.  U'anie  (14  M.  &  W.  199)  is  on  this  point  a  direct  authority  for  the  plaintiff. 
The  Court  then  called  on 

(a)  Which  repeals  all  clauses  and  provisions  in  any  act  or  acts  "commonly  called 
public  local  and  personal,  or  local  and  personal,  or  of  a  local  and  personal  nature," 
giving  power  to  plead  the  general  issue  only,  and  to  give  any  special  matter  in 
evidence  under  it. 

Ex.  Div.  i.\.— 27* 
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Martin,  contra.  First,  the  right  given  by  the  14  Geo.  3,  c.  78,  s.  100,  of  pleading 
the  general  issue,  and  giving  the  special  matter  in  evidence,  is  not  taken  away  by  the 
5  &  6  Viet.  c.  97,  s.  3,  for  the  former  statute  cannot  be  considered  a  local  and  personal 
act.  Holland's  case  is  not  in  point.  Lord  Coke  was  there  discussing  a  diti'erent  ques- 
tion ;  namely,  what  acts  the  judges  were  bound  to  take  notice  of,  and  what  not. 
There  is  now  no  such  distinction  as  between  "general"  and  "special"  statutes.  The 
nature  of  the  particular  act  must  be  taken  with  respect  to  its  parliamentary  meaning. 
This  statute  is  printed  and  classed  among  the  public  acts.  Probably  it  would  be  a 
special  statute  within  Lord  Coke's  doctrine,  but  it  is  not  therefore  a  local  and  personal 
act.  It  is  pultlished  in  the  body  of  the  statute-[248]-book,  numbered  with  the  Roman 
numerals,  and  preceded  and  followed  by  public  acts.  The  same  book  tells  you  what 
is  the  meaning  of  "acts  commonly  called  public  local  and  personal"  acts;  namely, 
local  and  personal  acts  printed  as  such,  and  having  a  clause  declaring  them  to  be  public 
acts,  i.e.  public,  so  as  to  be  taken  notice  of  without  being  specially  pleaded.  This 
clearly  is  not  an  act  commonly  called  a  public  local  and  personal  act.  The  following 
words  of  the  5  &  6  Vict.  c.  97,  "local  and  personal  acts,"  refer  to  such  acts  of  the 
same  nature  as  do  not  contain  that  clause  ;  and  the  words  "  acts  of  a  local  and  personal 
nature  "  are  used  in  a  still  more  limited  sense,  as  divorce  acts,  &c.  In  Cock  v.  Gent, 
Gurney,  B.,  says,  '•  The  statute  applies  to  acts  commonly  called  local  and  personal. 
This  is  printed  as  a  local  and  personal  act."  And  Lord  Abinger,  C.  B.,  says,  "If  the 
law  takes  no  notice  of  such  acts,  you  must  refer  to  the  parliamentary  meaning." 
[Parke,  B.  All  that  that  case  decided  was,  affirmatively,  that  a  Court  of  Requests 
Act,  printed  among  the  local  and  personal  acts,  was  within  the  repealing  clause  of  the 
5  &  6  Vict.  c.  97.]  If  this  be  a  local  and  pensonal  act,  so  is  the  Central  Criminal  Court 
Act,  which  really  outrages  every  principle  of  common  sense.  [Pollock,  C.  B.  The 
statute  as  to  the  vend  of  coals  in  London  is  printed  among  the  local  and  personal  acts. 
Whether  such  acts  are  printed  in  one  part  of  the  statute-book  or  another,  depends  on 
whether  certain  fees  are  taken  upon  them  or  not.  But  the  5  &  6  Vict.  c.  97,  intended 
to  go  beyond  those  commonly  called  local  and  personal  acts,  and  to  include  all  (whether 
passed  before  or  since  1797,  when  the  present  division  of  the  statutes  was  first  made) 
which  were  of  a  local  and  personal  nature.]  This  was  an  act  passed  for  the  benefit  of 
the  public  generally,  and  operates  on  a  very  great  extent  of  property  ;  and  the  inten- 
tion of  the  Legislature,  as  to  the  light  in  which  it  should  be  considered,  is  shewn  by 
the  concluding  section. 

Secondly,  the  fact,  that  the  venue  ought  to  have  been  laid  [249]  in  Middlesex, 
need  not  be  specially  pleaded  ;  for  this  is  a  matter  collateral  to  the  pleading,  and  to 
which,  by  the  express  words  of  the  statute,  the  Judge  is  to  give  efl'ect  at  the  trial. 
There  are  but  two  classes  of  pleas, — traverses,  and  pleas  in  confession  and  avoidance. 
A  defence  of  this  nature  would  fall  within  neither  class.  The  100th  section  says, 
that  "  every  such  action  or  suit,  the  cause  whereof  shall  arise  in  any  part  of  the  limits 
aforesaid  out  of  the  city  of  London,  shall  be  laid  and  tried  in  the  county  of  Middlesex, 
and  not  elsewhere."  That  is  a  provision  of  which  the  Judge  at  the  ti'ial  is  to  take 
notice,  and  to  which  he  is  to  give  effect.  The  Legislature  has  declared,  that  the  laying 
of  the  venue  in  any  other  county  shall  be  an  answer  to  the  action  :  and  it  is  the  duty 
of  the  Court  to  give  effect  to  that  declaration.  Who  is  to  judge  whether  due  notice 
of  action  has  been  given,  the  Court  or  the  jury  '?  Surely  the  former.  Boijer  v.  Huwetson 
is  no  authority  to  the  contrary  :  no  legislative  enactment  was  there  in  question. 

Unthank,  in  reply.  The  mere  circumstance  of  a  statute  being  printed  among  the 
public  acts  of  Parliament  does  not  go  to  prove  that  it  is  a  general  act.  The  stat. 
14  Geo.  3,  c.  52,  for  lighting  Grosvenor-square,  is  printed  among  the  public  general 
acts,  and  has  a  clause  declaring  it  to  be  a  public  act;  yet  it  surely  would  not  be  con- 
tended that  that  is  not  an  act  of  a  local  and  personal  nature.  Many  road  and  canal  acts, 
also,  are  to  be  found  printed  among  the  public  general  acts.  So,  also,  the  13  Geo.  3, 
c.  75,  for  enabling  certain  persons  to  dispose  of  some  houses  in  London  by  way  of 
lottery.  The  clause  declaring  it  to  be  a  public  act  has  no  effect  in  making  it  a  general 
act:  Brett  v.  Beaks  (Moo.  &  Mai.  421).  The  very  title  of  the  14  Geo.  3,  c.  78,  and 
many  of  the  clauses,  (e.g.  ss.  33  and  37),  shew  it  to  be  of  a  local  and  personal  nature. 
Then,  as  to  the  necessity  of  a  special  plea  as  to  the  [250]  venue,  it  is  incorrect  to  say 
that  every  special  plea  must  necessarily  be  in  confession  and  avoidance.  The  plea  of 
the  Statute  of  Limitations  is  an  instance  to  the  contrary  :  it  goes  to  the  remedy  only, 
not  to  the  right.     [Parke,  B.     So  also,  the  plea  that  an  attorney  has  not  delivered  a 
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signer!  bill.]  The  implied  confession  cont;iined  in  such  pleas  is  sufficient ;  as  in  this 
instance,  that  the  acts  were  done  under  the  authority  of  the  Building  Act.  The 
provision  of  the  108th  section,  that,  "if  any  such  action  or  suit  lie  laid  in  any  other 
county  or  place  then  as  aforesaid,  than  the  jury  shall  find  for  the  defendant  or  defen- 
dants therein,"  means,  that  the  Judge  shall  direct  the  jury  so  to  find,  when  the  defence 
is  pioperly  raised  by  plea.  [He  then  argued,  that  this  was  not  a  case  in  which  the 
defendant  could  be  said  to  have  acted  in  pursuance  of  the  Building  Act ;  that,  for  that 
purpose,  the  wall^in  question  must  be  shewn  to  be  a  party-wall ;  whereas  the  wall, 
which  was  the  sul>ject  of  the  trespass,  was  built  on  the  plaintifl"s  land,  and  belonged 
exclusively  to  him.  On  this  point,  he  cited  Edge  v.  I'arker  (8  B.  &  C.  697),  Knujht  v. 
Turquaml  (2  M.  &  W.  101),  Cook  v.  Leonard  (6  B.  &  C.  351),  and  Jones  v.  Gooday 
(9  M.  &  W.  736).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  [Having  stated  the  pleadings,  and  the  facts  set  forth  on  the  face  of 
the  award,  he  proceeded  : — ]  The  first  question  which  the  arbitrator  refers  to  us  is, 
whether  the  right  of  pleading  the  general  issue,  and  giving  the  special  matter  in 
evidence,  by  the  stat.  1-1  Geo.  3,  c.  78,  is  taken  away  by  the  stat.  5  &  6  Vict.  c.  97. 
We  who  heard  the  argument,  my  Lord  Chief  Baron,  my  Brother  Piatt,  and  myself, 
all  agree  that  the  right  was  taken  away. 

[251]  That  statute  provides,  in  section  3,  that  so  much  of  anj'  clause  or  provision 
in  any  act  or  acts  commonly  called  public  local  and  personal,  or  local  and  personal,  or 
in  any  acts  of  a  local  and  personal  nature,  whereby  any  party  or  parties  are  entitled  or 
permitted  to  plead  the  general  issue  only,  and  to  give  any  special  matter  in  evidence  with- 
out specially  pleading  the  same,  shall  be  repealed.  The  act  14  Geo.  3,  c.  78,  was  not  au 
act  commonly  called  public  local  and  personal,  for  that  designation  did  not  take  place 
till  long  after  the  statute  passed.  On  the  1st  May,  1797,  the  House  of  Lords  resolved 
that  the  King's  printer  should  class  the  general  statutes  and  special,  the  public  local, 
and  private,  in  separate  volumes;  and  on  the  8th  May,  1801,  there  was  a  resolution 
of  the  House  of  Commons,  agreed  to  by  the  House  of  Lords,  that  the  general  stiitutes, 
and  the  "  public  local  and  personal,"  in  each  session,  should  be  classed  in  separate 
volumes.  The  question,  however,  is,  whether  the  act  does  not  fall  under  the  descrip- 
tion of  an  act  of  a  local  and  personal  nature.  It  seems  singular  that  the  new  act, 
7  &  S  Vict.  c.  84,  should  not  be  classed  amongst  public  local  and  peisoual  acts,  for  it 
is  con  fined  in  its  operation  to  the  district  in  and  about  the  metropolis,  with  power  to 
her  Majesty  to  extend  its  limits.  How  this  has  happened  cannot  be  explained,  for 
it  is  clearly  of  a  local  and  personal  nature:  local,  as  being  contined  to  local  limits; 
personal,  as  aliccting  particular  descriptions  of  persons  only,  as  distinguished  from  all 
the  Queen's  subjects.  The  14  Geo.  3,  c.  78,  is  of  the  same  character  in  its  general 
scope ;  and  the  only  doubt  that  can  be  raised  as  to  its  being  of  a  local  and  personal 
character,  is,  that  it  is  not  of  a  local  and  personal  character  only  :  some  of  the  clauses 
affecting  all  the  Queen's  subjects,  as  the  84th  and  S6th,  relating  to  accidental  fires ; 
and  the  statute  is,  in  that  respect,  public.  If  the  defence  in  an  action  arose  out  of 
either  of  those  clauses,  it  would  probably  be  held  that  the  statutable  plea  was  not 
taken  awa}'.  But  the  defence  in  this  case  arises  under  that  part  of  the  [252]  act  which 
is  not  pulilic ;  in  all  other  respects  then,  so  far  as  it  relates  to  accidental  fires,  the  act 
falls  under  the  category  of  a  statute  of  a  local  and  personal  nature ;  and  we  therefore 
all  agree,  that  the  statutable  plea  of  the  general  issue,  whereby  to  give  the  special 
matter  in  evidence,  was  taken  away  in  this  case. 

The  only  remaining  question,  which,  according  to  the  finding  of  the  arbitrator, 
becomes  material,  is,  whether  the  non-compliance  with  the  requisites  of  the  sUit. 
14  Geo.  3,  c.  78,  could  be  given  in  evidence  on  the  ordinary  plea  of  not  guilty. 

Unless  the  privileges  are  meant  by  that  statute  to  be  avaihdile  to  the  defendant, 
and  a  good  defence  without  pleading,  or  independent  of  the  form  of  the  plea,  as  the 
want  of  an  apothecary's  certificate  has  been  held  to  be,  the  defendant  cannot  avail 
himself  of  that  defence  on  a  plea  of  not  guilty,  which  merely  denies  the  fact  of  a 
trespass  having  been  committed.  The  ease  referreil  to  by  Mr.  Martin  (see  6  T.  I\.  243, 
a  similar  clause  in  the  Shctheld  Act),  arising  on  the  acts  of  the  Court  of  Keciuests  for 
the  district  of  the  Peak,  was  of  the  same  character,  and  the  defence  was  independent 
of  the  form  of  the  plea.  We  think  the  meaning  of  the  clause  (the  lOOlh)  upon  which 
the  question  arises,  is,  that,  under  the  plea  of  not  guilty  given  by  the  statute,  the  non- 


844  HILLS    V.  SUGHRUE  15M.&W.253. 

compliance  with  the  terms  prescribed  should  be  a  defence,  but  not  generally,  whatever 
the  form  of  plea  might  be.  The  clause  is  as  follows :  [His  Lordship  read  it :  ] — 
"  The  defendant  may  plead  the  general  issue,  and  give  the  act  and  the  special  matter 
in  evidence  at  any  trial  to  be  had  thereupon  "  The  special  matter  which  the  defendant 
is  permitted  to  give  in  evidence  is  all  that  the  statute  makes  a  defence  ;  that  is,  either 
that  the  act  was  done  by  the  authority  of  the  statute,  when  the  defence  is  complete  ; 
or  that  it  was  done  in  pursuance  of  it  (in  the  sense  [253]  properly  given  by  the  decision 
to  those  words),  in  which  case  there  will  be  a  defence,  if  the  defendant  prove  that 
there  was  a  suflicient  tender  of  amends,  or  that  the  place  was  within  the  statutable 
limits,  and  the  venue  is  wrong  ;  or  unless  the  plaintift'  prove  that  the  action  was  com- 
menced in  due  time,  (which  will  prima  facie  appear  by  the  record),  or  that  he  gave  a 
notice  as  required  by  the  act.  We  think  none  of  these  defences  are  available,  except 
under  the  statutable  plea  of  not  guilty  ;  and  the  right  of  giving  evidence  of  the  special 
matter  under  that  plea  being  taken  away,  the  defendant  must  plead  such  matter 
specially,  in  order  to  avail  himself  of  it.  The  rule  must  therefore  be  discharged. 
Rule  discharged. 

Hills  and  Another  v.  Sughrue.  Feb.  13,  1846. — By  a  charter-party,  the  owner 
of  the  ship  agreed  that  she  should  proceed  direct  to  Ichaboe,  and  there  load  a 
full  and  complete  cargo  of  guano,  by  the  ship's  boats  and  tackle,  and  by  the  labour 
of  the  crew,  and  being  so  loaded,  should  proceed  therewith  to  Cork  or  Falmouth, 
&c.,  and  deliver  the  same,  on  being  paid  freight,  at  41.  15s.  per  ton,  restraint  of 
princes  and  rulers,  the  acts  of  God  and  the  Queen's  enemies,  fire,  and  perils 
of  navigation,  always  excepted.  Twenty-one  working  days  to  be  allowed  to  the 
charterei's,  if  the  ship  were  not  sooner  discharged,  at  the  port  of  unloading.  The 
charterers  to  ship  bags  and  other  materials  requisite  for  loading  the  ship,  and  to 
supply  the  stores  for  the  vessel,  at  cash  prices,  for  the  voyage,  and  to  deduct  the 
amount  from  the  balance  of  freight ;  but  in  the  event  of  the  vessel  being  lost, 
or  any  other  unforeseen  causes  preventing  the  completion  of  the  charterparty,  the 
owner  agreed  to  pay  the  charterers  the  amount  of  their  disbursements  for  such 
stores. — To  a  declaration  on  this  charterparty,  alleging  as  a  breach  of  it,  that  the 
defendant,  the  shipowner,  did  not  load  a  full  and  complete  cargo  of  guano  on 
board  the  ship  at  Ichaboe,  he  pleaded  a  plea,  which  stated,  in  substance,  that  he 
was  prevented  fi'om  doing  so  by  an  unforeseen  cause,  namelv,  that  on  the  arrival 
of  the  ship  at  Ichaboe,  and  within  a  reasonable  time  afterwards,  no  guano  was 
to  be  found  there  ;  and  that  he  had  paid  to  the  plaintiff's  the  amount  of  their 
disbursements  for  stores  for  the  vessel. — Held,  that  this  plea  was  bad  in  substance, 
for  that  the  fact  of  no  guano  being  to  be  found  was  not  such  an  ''unforeseen  cause 
preventing  the  completion  of  the  charterparty,"  as  entitled  the  defendant  to  pay 
the  amount  of  the  disbursements,  and  ti-eat  the  charterparty  as  at  an  end,  but 
that  he  was  nevertheless  bound  by  his  positive  contract  to  load  a  full  cargo. 

[Discussed,  Lord  Cliffwd  v.  Watts,  1870,  L.  E.  5  C.  P.  586.] 

Assumpsit.  The  declaration  stated,  that,  on  the  21st  September,  1844,  by  a  certain 
memorandum  in  writing  then  made  by  and  between  the  defendant,  therein  described 
[254]  as  owner  of  the  ship  called  the  "Seppings,"  ttc,  and  the  plaintiff's,  the  plaintiffs 
and  the  defendant  then  agreed  that  the  said  ship  should  proceed  direct  to  Ichaboe, 
one  of  the  guano  islands,  on  the  west-coast  of  Africa,  and  there  load  a  full  and  complete 
cargo  of  guano,  free  from  dirt  and  rubbish,  and  in  as  dry  a  state  as  practicable,  by  the 
ship's  boats  and  tackle,  and  by  the  labour  of  the  crew,  &c. ;  and  being  so  loaded,  should 
therewith  proceed  to  Cork  or  Falmouth  for  orders,  which  were  to  be  in  waiting  at  both 
ports,  whether  to  discharge  there  or  at  a  safe  port  in  the  United  Kingdom,  and  deliver 
the  same,  on  being  paid  freight,  at  the  rate  of  41.  15s.  sterling  per  ton;  and  which 
freight  the  plaintiff's  thereby  bound  themselves  to  pay  for  every  ton  of  guano  so 
delivered  at  the  poit  of  discharge,  restraint  of  princes  and  rulers,  the  acts  of  God  and 
the  Queen's  enemies,  fire,  and  all  and  every  the  dangers  and  accidents  of  the  seas,  &c., 
always  excepted ;  the  freight  to  be  paid,  one-thii-d  on  arrival  at  the  port  of  discharge, 
and  the  balance  by  one  approved  bill  on  London  at  three  months'  date,  or  in  cash, 
under  discount,  at  the  plaintiffs'  option.  Twenty-one  working  days  were  to  be  allowed 
the  plaintiff's,  if  the  ship  was  not  sooner  discharged  at  the  port  of  unloading,  and  ten 
days  on  demurrage,  over  and  above  the  said  laying  days,  at  £7  per  day.     The  plaintiffs 
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to  ship  hugs  and  other  materials  requisite  for  loading  the  ship;  the  vessel,  upon  her 
return,  if  in  London,  to  be  addressed  to  Messrs.  Cramond  &  Sehu3'ler.  The  cargo  to 
he  taken  from  alongside  the  vessel  at  the  expense  and  risk  of  the  plaintiffs,  and  the 
plaintiffs  to  supply  the  stores  for  the  said  vessel,  at  cash  prices,  for  the  voyage, 
and  deduct  the  amount  from  the  balance  of  freight;  but,  in  the  event  of  the  vessel 
lieing  lost,  or  any  other  unforeseen  cause  preventing  the  completion  of  this  charter- 
party,  the  defendant  thereby  agreed  to  pay  the  plaintifTs  the  amount  of  the  disburse- 
ments for  the  stores  supplied  by  him  to  the  ship.  The  declaration  set  forth  other 
stipulations  of  the  charterparty,  not  material  to  [255]  this  report ;  it  then  alleged 
mutual  promises,  and  averred  that  the  plaintitls  shipped  on  board  the  vessel  the  bags 
and  other  materials  requisite  for  loading  the  ship,  and  supplied  the  necessary  stores ; 
and  that,  although  the  defendant  was  not  prevented  b\^  restraint  of  princes,  &c.  &c., 
from  fulfilling  the  agreement  on  his  part,  and  although,  within  a  reasonable  time,  the 
plaintiffs'  said  orders,  directed  to  the  captain  at  Cork  and  Falmouth,  which  were  in 
waiting  at  both  ports  at  the  arrival  of  the  ship  at  Falmouth,  and  thereby  directed  that 
the  ship  should  proceed  to  London  to  dischai-ge  her  cargo,  and  although  the  plaintiffs 
were  always  ready  and  willing  to  take  such  cargo,  from  alongside  the  ves.sel  at  their 
own  expense  and  risk,  and  to  pay  freight  for  the  .same  according  to  the  said  indenture, 
<tc.,  of  which  proceeding  the  defendant  had  notice  ;  and,  although  the  said  ship  did, 
to  wit,  on  &c.,  proceed  direct  to  Ichaboe  afoiesaid,  and  arrived  there,  to  wit,  on  &c., 
and  although  a  reasonalile  time  for  her  to  load  the  cargo  in  the  said  memorandum 
mentioned  at  Ichaboe  aforesaid,  and  to  pi'oceed  therewith  to  Cork  or  Falmouth,  and 
thence  to  London,  elapsed  before  the  commencement  of  this  suit ;  yet  the  defendant 
has  disregarded  the  said  memorandum  and  his  promi.se,  in  this,  to  wit,  that  the  said 
ship  did  not,  at  Ichaboe  aforesaid,  load  a  full  and  complete  cargo  of  guano,  free  from  dirt 
and  rubbish,  &c.  &c.,  by  the  ship's  boats  and  tackle,  and  by  the  labour  of  the  crew, 
but,  on  the  contrary  thereof,  loaded  a  very  small  quantity,  to  wit,  twenty  tons  of 
guano,  and  no  more,  and  the  same  was  full  of  dirt  and  rubbish,  &c.  &c. 

The  defendant  pleaded,  that,  the  plaintiffs  having  supplied  the  stores  for  the  said 
vessel  at  cash  prices,  amounting  to  the  sum  of  1831.  15s.  for  the  said  voyage,  the  said 
ship  did,  aftei'  the  making  of  the  said  memorandum  or  charterparty,  to  wit,  on  &c., 
proceed  direct  to  Ichaboe  aforesaid,  and  ai'rived  there,  to  wit,  on  ito.  ;  and  that,  upon 
and  after  the  arrival  of  the  said  ship  at  Ichal)oe  aforesaid,  certain,  to  wit,  the  said 
unforeseen  causes  preventing  the  [256]  completion  of  the  said  memorandum  or  chai'ter- 
party,  mentioned  and  provided  therein,  arose,  that  is  to  say,  the  unforeseen  causes  as 
hereinafter  mentioned,  which  then  and  there,  and  afterwards,  wholly  prevented  the 
completion  of  the  said  memoiandum  or  charterparty  :  and  the  defendant  in  fact  says, 
that  upon  and  after  the  arrival  of  the  ship  at  Ichaboe  aforesaid,  and  within  a  reasonable 
time  and  with  all  reasonable  despatch  after  the  arrival  of  the  said  ship  at  Ichaboe 
aforesaid,  the  master  and  crew  of  the  said  ship,  to  wit,  Charles  Grant,  then  being  the 
master  of  the  said  ship,  and  one  William  Hall,  being  then  ('hicf  mate  of  the  same,  and 
eight  other  persons  of  the  crew  of  the  said  ship,  landed  at  L^haboe  aforesaid,  with  the 
ship's  boats  and  tackle,  for  the  purpose  of  procuiing  the  said  guano  in  the  .said  memo- 
randum or  charterparty  mentioned,  free  from  dirt  and  rubbish,  and  in  as  dry  a  state 
as  practicable,  wherewith  to  load  a  full  and  complete  cargo  in  and  on  board  the  said 
ship,  in  fulfilment  of  the  terms  and  conditions  of  the  said  memorandum  or  eharteiparty  ; 
yet  the  said  defendant  avers,  that  there  was  not,  at  the  time  the  said  pci'sons  so  landed 
on  the  said  island  for  the  purpose  aforesaid,  nor  within  a  reasonable  time  thereafter, 
any  guano  as  in  the  said  memorandum  or  charterparty  specified,  free  from  dirt  and 
rubljish,  to  l)e  had,  procured,  or  obtained,  wherewith  to  load  a  full  and  complete  caigo, 
or  any  part  thereof,  foi'  the  said  ship,  or  to  be  had  or  procured  in  or  upon  the  said 
island  :  whereupon,  and  by  reason  of  such  unforeseen  cause  as  aforesaid  preventing  the 
completion  of  the  said  memorandum  or  charterparty,  the  said  ship  afterwards,  to  wit, 
on  the  17th  d;iy  of  September,  184.5,  necessarily  and  unavoidably  returned  from 
Ichaboe  aforesaid,  without  a  full  and  complete  cargo  of  guano,  free  from  dirt  and 
rubbish,  as  in  the  said  memoi-andum  specified,  or  any  part  thereof:  and  thereupon 
afterwaids,  and  after  the  return  of  the  said  ship  from  Ichaboe  aforesaid  to  I'^ngland 
(the  plaintills  and  rlefendant  then  having  notice  of  the  premises  aforesaid),  the  defen- 
dant, to  wit,  [257]  on  X-(:.,  pursuant  to  the  terms  and  conditions  of  the  said  mcmor.andum 
or  charterparty,  paid  to  the  plaintiffs  the  said  amount  of  the  said  disbursements  in  the 
said  memorandum  or  charterparty  provided,  and  in  the  said  first  count  mentioned, 
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for  the  stores  so  supplied  by  them  to  the  said  ship,  as  in  the  first  count  of  the  declaration 
mentioned,  the  same  amounting  to  the  said  large  sum  of  money,  to  wit,  to  the  sum  of 
1831.  15s.,  according  to  the  terms  and  conditions  of  the  said  memorandum  or  charter- 
party  :  Wherefore  the  defendant  saith,  that  the  plaintiffs  ought  not  to  have  or  maintain 
their  aforesaid  action  thereof  against  the  defendant ;  and  this  the  defendant  is  ready 
to  verify,  &c. 

Special  demurrer,  as.signing  for  causes  (inter  alia),  that  the  plea  improperly  assumes 
that  the  stipulation  in  the  said  memorandum  contained,  providing  for  the  event  of  the 
said  vessel  being  lost,  or  any  other  unforeseen  causes  preventing  completion,  imports 
that  the  defendant  was  not  to  be  liable  for  the  breach  of  the  said  contract  to  load, 
proceed  with,  discharge,  and  deliver,  as  therein  mentioned,  such  cargo  of  guano  as 
aforesaid,  in  the  event  of  any  unforeseen  causes  preventing  the  defendant  from  per- 
forming such  contract ;  whereas  the  said  stipulation  imports  no  more  than  that,  in  the 
event  thereby  provided  for,  the  defendant  was  to  pay  to  the  plaintift's  the  amount  of 
theii'  disbursements  for  stores  supplied  by  them  to  the  ship  for  the  voyage  ;  and  that, 
though  the  plea  does  not  deny  in  any  way  either  the  contract  or  the  breach  of  contract 
above  alleged,  or  the  averment  in  the  declaration  that  the  defendant  was  not  prevented 
from  performance  by  restraint  of  princes,  &c.,  yet  the  defendant  attempts  to  deny  his 
liability  for  such  breach  ;  and  further,  that  the  inability  of  the  defendant,  by  reason 
of  the  matters  in  the  plea  mentioned,  to  perform  his  contract,  affords  no  defence  in 
law  to  the  plaintiffs'  claim  for  damages  for  the  non-performance  of  it,  &c.  &c. 
Joinder  in  demurrer. 

[258]  J.  Henderson,  in  support  of  the  demurrer.  This  charterparty  differs  in  an 
important  respect  from  all  those  upon  which  such  questions  have  arisen  in  reported 
cases.  In  all  of  them,  the  charterer  expressly  or  impliedly  stipulated  to  provide  a 
cargo,  and  was  bound  to  a  particular  number  of  days  for  loading.  Here  he  does  not 
contract  to  provide  any  cargo,  but  the  owner,  on  the  other  hand,  expressly  and 
unqualifiedly  contracts  to  load  a  full  and  complete  cargo.  [Parke,  B.  He  probably 
never  intended  so  to  contract,  but  onl}'  to  load  a  cargo  of  guano,  if  guano  were  found.] 
This  is  a  peculiar  case,  in  which  the  owner  might  reasonably  so  contract,  because 
nothing  more  was  necessary  than  the  mere  personal  labour  of  the  master  and  crew  : 
it  is  di-stinct  in  its  nature  from  any  other  cargo.  [He  cited  Blight  v.  Page  (3  Bos.  &  P. 
295,  n.),  and  Paramour  v.  Yardkn  (Plowd.  539).]       The  Court  called  on 

Hoggins,  contra.  First,  this  declaration  is  bad.  The  contract  mentioned  in  the 
charterparty  is  merely  a  contract  liy  the  owner  to  load  a  cargo  of  guano,  not  to  get 
and  load  it.  His  obligation  is  limited  to  the  loading  in  the  manner  pointed  out,  with 
ship's  tackle  and  crew  :  and  it  was  the  charterer's  duty  to  provide  the  cargo  for  that 
purpose.  The  owner's  contract  is  satisfied,  if,  with  his  crew,  he  loads  the  cargo  pro- 
vided by  the  charterer.  [Parke,  B.  In  that  case,  the  contract  would  have  been  to 
receive  and  load  the  cargo  received  from  the  charterer,  and  there  would  have  been  lay 
days  for  loading;  but  that  is  not  .so  here.  Rolfe,  B.  Who  was  to  get  the  cargo?] 
The  charterers'  factor  there.  [Parke,  B.  Is  a  factor  to  be  found  in  the  island  of 
Ichaboe?  Very  probably  the  defendant  meant  only  to  get  the  cargo,  if  it  was  to  be 
found  ;  but  he  has  not  said  so.  The  case  is  [259]  like  that  of  Tlie  Marquis  of  Bute  v. 
Thompson  (13  M.  &  AV.  487) ;  the  defendant  has  entered  into  a  positive  contract,  and 
he  must  perform  it.]  It  is  submitted,  that  this  is  no  more  than  the  ordinary  contract 
between  the  charterer  and  the  shipowner.  [Parke,  B.  No  ;  quite  otherwise :  the 
ordinary  contract  is  to  receive  the  cargo  from  the  agents  of  the  charterer,  with  lay 
days  for  loading.  There  is  no  doubt  as  to  this  part  of  the  case ;  the  defendant  has 
undertaken  to  load  the  cargo,  and  he  must  load  it.] 

Secondly,  the  case  mentioned  in  the  plea  is  specially  provided  for  by  the  charter- 
party,  when  it  stipulates,  that,  in  the  event  of  any  unforeseen  causes  preventing  the 
completion  of  the  charterparty,  the  defendant  shall  repay  the  plaintiffs  the  amount  of 
their  disbursements  for  the  ship's  stores  for  the  voyage.  [Parke,  B.  That  only  pro- 
vides for  the  repayment  of  the  disbursements  :  it  does  not  say,  that,  if  unforeseen 
causes  should  arise  to  prevent  the  getting  of  the  guano,  the  charterparty  shall  he  at  an 
end.]  It  must  reasonably  be  so  interpreted  ;  because  it  cannot  mean  that  the  owner  is 
to  be  at  all  the  expense  and  responsibility  of  the  voyage,  and  then  to  be  liable  for  not 
supplying  a  cargo  which  he  could  not  obtain.  The  return  of  disbursements  must  be 
applicable  to  that  case.  There  is  nothing  to  shew  that  the  owner  is  to  be  an  insurer 
of  a  full  cargo  of  guano.     The  "  other  unforeseen  causes  "  must  apply  to  such  a  case  as 
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this.  The  words  are — "preventing  the  completion  of  the  charterparty,"— not  "  the 
coniplutioii  of  the  voyage  :  "  the  parties,  therefore,  do  not  contemplate  merely  the  loss 
of  the  ship  on  the  voyage,  but  the  occurrence  of  events  which  may  defeat  the 
performance  of  the  undertaking.  It  being  mere  matter  of  speculation  whether  any 
guano  was  loft  on  the  island  of  Ichaboe,  the  parties  thus  provide  for  the  event  of 
there  being  none.  [Parke,  B.  You  say,  if  anything  oc-[260]-curs  to  prevent  the 
completion  of  the  chaiterparty.  the  advances  ai'e  to  be  repaid,  and  nothing  else  :  the 
other  side  say,  that  it  is  only  an  advance  of  payment  by  way  of  freight,  which,  if  no 
freight  becomes  payable,  is  to  be  I'epaid  ;  but  in  the  meantime  the  party  must  perform 
his  contract,  which  is  to  procure  and  load  a  full  cargo,  or  to  pay  damages  if  he  does 
not.  There  is  nothing  releasing  him  from  the  performance  of  his  positive  contract.] 
The  defendant  contends,  that  this  is  in  the  natui-e  of  a  defeasance  on  the  whole  agree- 
ment, which  is  an  agreement  between  these  paities  as  co-adventurers.  The  one  is  to 
receive  freight,  if  the  adventure  is  successful  ;  if  it  be  not,  the  other  is  to  receive  back 
his  stores,  and  the  adventure  is  at  an  end.  It  cannot  have  been  intended,  that  the 
one  should  get  a  profit  by  the  rise  of  the  market,  whereas  the  other  gets  nothing,  in 
one  event,  but  a  mere  remuneration  for  his  labour,  and  in  the  other  is  to  be  subject  to 
heavy  damages.  If  that  were  the  contract,  words  would  have  been  introduced 
guaranteeing  the  providing  of  guano  at  all  events.  The  reasonable  construction  is, 
that,  there  being  no  cargo  to  be  obtained  of  which  the  plaintitT  could  make  a  profit, 
the  defendant  puts  him  beyond  loss  by  the  return  of  his  advances. 

J.  Henderson,  in  reply,  was  stopped  by  the  Court. 

Parke,  B.  I  think  this  plea  is  bad  in  substance.  The  question  arises  entirely  on 
the  construction  of  this  charterparty.  The  first  part  of  it  provides,  that  the  ship,  of 
which  the  defendant  is  the  owner,  shall  proceed  direct  to  Ichaboe,  and  there  load  a 
full  and  complete  cargo  of  guano,  free  from  dirt  and  rubbish,  &c.,  by  the  ship's  Ijoats 
and  tackle,  and  the  laliour  of  the  crew,  and,  being  so  loaded,  shall  proceed  direct  to 
Cork  or  Falmouth,  &c.  Then  follows  a  provision  that  the  plaintifi's  shall  ship  bags  and 
other  materials  requisite  for  loading  the  ship,  and  shall  supply  the  stores  for  the  [261] 
vessel,  at  cash  prices,  for  the  voyage,  and  deduct  the  amount  from  the  balance  of 
freight;  and  then  a  clause  discharging  the  charterer  from  liability  in  the  event  of  the 
vessel  being  lost,  or  of  any  other  unforeseen  causes  preventing  the  completion  of  the 
charterparty  ;  but  there  is  no  provision  for  his  discharge  in  the  case  of  inability  to 
find  a  cargo  of  guano  ;  and  in  the  clause  providing  for  the  lay-days,  there  is  no 
mention  of  days  for  loading  the  cargo.  If  the  instrument  stopped  here,  there  could  be 
no  doubt  that  this  is  an  absolute  stipulation  to  provide  a  full  cargo  of  guano,  and, 
however  he  may  be  prevented  from  doing  so,  that  the  defendant  would  be  bound  by 
that  stipulation.  He  is  to  receive  freight  at  a  high  rate,  and  it  looks  very  much  like 
a  contract  for  supplying  guano  at  that  price.  But  then  Mr.  Hoggins  contends,  that, 
inasmuch  as  it  is  provided,  that  in  the  event  of  any  unforeseen  cause  preventing  the 
completion  of  the  charterparty,  the  defendant  is  to  pay  the  plaintiffs  the  amount  of 
the  disbursements  for  the  stores  supplied  by  them  to  the  ship,  and  as  it  could  not  be 
foreseen  that  guano  would  not  bo  found  at  Ichaboe  in  sufficient  quantity  to  load,  he  is, 
in  such  an  event,  discharged  from  liability  on  repayment  of  the  amount  of  such 
disbursements  ;  but,  on  fully  considering  that  clause,  from  which  alone  any  doubt 
could  arise,  it  appears  to  me  that  none  really  exists.  The  stipulation  of  the  plaintiffs 
is  in  reality  nothing  more  than  a  stipulation  to  pay  the  amount  of  the  necessary 
disbursements  for  stores  for  the  voyage,  in  advance  of  the  freight ;  then,  if  the  ship 
be  lost,  or  any  other  unforeseen  cause  arise  to  occasion  a  loss  of  the  freight,  the 
charterer  is  to  be  repaid  that  advance.  If  the  parties  meant  to  refer  to  any  other 
unforeseen  cause  which  might  prevent  the  loading  of  a  cargo,  they  would  have  .said  so  ; 
but  they  have  not;  they  have  only  said,  that  if  the  i)laiutiir  do  not  repay  himself  his 
advances  from  the  freight,  the  defendant  shall  repay  it.  But  if  the  defendant  do  Tiot 
perform  his  positive  contract,  by  loading  a  cargo,  he  is  to  be  answerable  in  damages, 
to  be  [262]  measured,  of  course,  by  the  market  price  of  the  guano  :  if  it  rises,  the 
damages  will  be  substantial ;  if  it  falls  below  the  freight,  thej'  will  be  nominal.  It  is 
a  positive  obligation  to  procure  Jind  load  a  cargo  ;  and  the  case  resembles  that  of  Thf 
Marquis  of  Huh  v.  Thomjiiion  (13  M.  &  W.  487),  where  there  was  an  absolute  covenant, 
by  a  lessee,  to  raise  a  certain  quantity  of  coals  in  each  year,  and  it  was  held  to 
be  no  answer  that  no  coals  were  to  be  got.  Our  judgment  will  therefore  be  for 
the  plaintiffs. 


848  SLATER   V.   DANGERFIET,D  15M.  &W.  263 

ROLFE,  B.  I  am  of  the  same  opinion.  The  exceptions  in  this  charterparty  are 
merely  the  ordinary  one  ;  restraint  of  princes  and  rulers,  the  Acts  of  God  and  the 
Queen's  enemies,  fire,  and  the  perils  of  navigation.  Then  there  is  a  minor  stipulation, 
that  the  plaintiff's  shall  supply  the  stoi'es  for  the  vessel,  at  cash  prices,  and  deduct  the 
amount  from  the  balance  of  fi'eight  ;  and  that,  in  ease  of  the  loss  of  the  vessel,  or  any 
other  unforeseen  event  preventing  the  completion  of  the  chartei'party,  the  defendant 
shall  repay  those  disbui'sements.  The  parties  contemplate  that  the  freight  may 
possibly  never  become  payable,  and  therefore  there  is  a  stipulation  for  the  repayment 
of  the  advances  by  the  defendant ;  but  this  clause  clearlj^  has  no  reference  to 
the  earlier  part  of  the  instrument,  wherein  the  defendant  has  positively  contracted 
to  load  a  full  cargo. 

Platt,  B.  The  contract  between  these  parties  is,  that  a  full  cargo  of  guano  shall 
be  loaded  on  board  the  ship  at  Ichaboe,  by  the  ship's  boats  and  tackle,  and  by  the 
labour  of  the  crew.  Upon  that  contract  certain  exceptions  are  engrafted,  within  none 
of  which  the  present  case  falls.  Then  we  are  to  read  the  subsequent  stipulation,  and 
see  whether  it  comes  within  that ;  and  I  am  of  opinion  that  it  does  not.  That 
stipulation  is,  that  the  plaintiff's  shall  supply  the  stores  [263]  necessary  for  the  voyage 
at  cash  prices,  and  deduct  the  amount  from  the  balance  of  freight ;  and,  on  the  other 
hand,  that  in  the  event  of  the  vessel  being  lost,  or  of  any  other  unforeseen  event 
preventing  the  completion  of  the  charterparty,  the  defendant  shall  repay  them  that 
amount.  It  is  clear,  as  my  Brother'  Parke  has  said,  that  this  payment  was  merelj'  a 
payment  beforehand  of  freight  to  be  earned  ;  and  all  the  repayment  is  of  the  amount 
not  earned  ;  but  it  leaves  all  the  other  engagements  of  the  charterparty  untouched  ; 
and  the  defendant,  therefore,  is  liable,  on  his  express  contract,  to  load  a  cargo,  and  is 
without  defence  to  this  action. 

Judgment  for  the  plaintiff. 

Edward  Slater  and  Maria  Ann,  his  Wife  v.  Dangerfield.  Feb.  21,  1846. — A 
testator  devised  lands  to  his  grandson,  G.  D.,  to  hold  the  same  unto  and  to  the 
use  of  the  said  G.  D.,  for  the  term  of  his  natural  life ;  and  from  his  decease,  unto 
and  to  the  use  of  all  and  every  the  lawful  issue  of  the  said  G.  D.,  their  heirs  and 
assigns  for  ever,  equally,  as  tenants  in  common  and  not  as  joint-tenants,  when 
and  as  he,  she,  or  they  should  attain  his,  her,  or  their  age  oi'  ages  of  twenty-one 
years.  And  the  testator  devised  all  the  residue  and  remainder  of  his  real  and 
personal  estate  and  effects,  whatsoever  and  wheresoever,  not  before  otherwise 
disposed  of,  to  his  daughter,  S.  D.,  absolutely,  for  her  own  sole  and  separate  use. 
— Held,  that,  in  the  above  devise,  issue  was  to  be  construed  "children,"  and 
therefore  G.  D.  took  an  estate  for  life  only,  with  remainder  to  his  children  as 
purchasers,  and  not  an  estate  tail ;  and  therefore  that,  on  his  death  without  issue, 
S.  D.  took  under  the  residuary  devise,  notwithstanding  a  deed  of  disentailer 
executed  by  G.  D.  in  his  lifetime  :  for  a  deed  of  disentailer,  executed  under  the 
3  &  4  Will.  4,  c.  74,  has  no  effect  in  barring  future  contingent  estates,  unless  the 
party  executing  it  was  in  fact  a  tenant  in  tail. 

[S.  C.  16  L.  J.  Ex.  139.] 

This  was  an  action  of  detinue  for  the  title-deeds  of  an  estate,  of  which  the 
declaration  alleged  that  the  plaintiffs  were  lawfully  possessed,  as  of  their  own  pro- 
perty, in  right  of  the  plaintifi"  Maria  Ann.  The  defendant  pleaded  non  detinet ; 
secondly,  that  the  plaintitt's,  in  right  of  the  said  Maria  Ann,  were  not  possessed  as  of 
their  own  property  [264]  of  the  deeds,  &c.  in  the  declaration  mentioned.  Issues 
thereon. 

By  consent  of  the  parties,  the  following  case  was  stated,  under  a  Judge's  order,  for 
the  opinion  of  this  Court : — 

Henry  Taylor,  of  Barking,  in  the  county  of  Essex,  carpenter,  being  seised  in  his 
demesne  as  of  fee  of  and  in  the  hereditaments,  for  the  deeds  and  writings  relating  to 
which  this  action  is  brought  (and  which  are  hereinafter  described  as  and  called,  "  the 
premises  in  question"),  on  the  21st  day  of  August,  1823,  duly  made,  signed,  and 
published  his  last  will  and  testament  in  writing,  bearing  date  the  same  day  and  year 
aforesaid,  and  thereby  (amongst  others  things)  gave  and  devised  the  premises  in  ques- 
tion in  the  words  following:  —  "Also,  I  give  and  devise  unto  my  grandson,  George 
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Dangerfield,  all  those  three  freehold  messuages  or  tenements  which  I  purchased  of 
James  llu«kiii:i  llayllar,  with  the  outhouses,  yards,  and  gardens  and  ajipurteiiatices 
thereto  belonging,  situate  in  the  High-street  of  Harking  aforesaid,  and  now  in  the 
occupation  of  William  Bowers,  John  Wallroiind,  and  William  Keed  ;  also  all  that 
freehold  piece  or  parcel  of  marsh  land  which  I  purchased  of  James  Sanders,  Esq., 
called  Little  Paradise  Marsh,  containing  by  estimation  four  acres  or  thereabouts, 
with  the  appurtenances  thereunto  belonging,  situate  in  Harking  aforesaid,  and  now 
in  the  occii])ation  of  James  Crow,  his  under-tenants  or  assigns  ;  "J'o  hold  the  same  unto 
and  to  the  use  of  my  grandson,  George  Dangertield,  for  and  during  the  term  of  his 
natural  life  :  And  from  and  immediately  after  his  decease,  I  do  give  and  devise  the 
same  unto  and  to  the  use  of  all  and  every  the  lawful  issue  of  my  said  grandson,  George 
Dangciticld,  their  heirs  and  assigns  for  ever,  e(|iudly,  as  tenants  in  common  and  not  as 
joint-tenants,  when  and  as  he,  she,  or  they  shall  attain  his,  her,  or  their  age  or  ages 
of  twenty-one  years."  And  in  the  said  will  was  also  contained  a  devise  and  bequest 
of  the  residue  and  remainder  of  the  real  and  personal  estate  of  the  said  testator,  in 
the  [265]  words  or  to  the  effect  following,  that  is  to  say  :  "  Also  I  give  and  bequeath 
all  my  stock  and  utensils  in  trade,  household  furniture,  plate,  linen,  and  china,  and 
all  other  my  real  and  personal  estate  iind  ellects  whatsoever  and  wheresoever,  not 
hereinbefore  by  me  otherwise  disposed  of,  unto  my  said  daughter,  the  wife  of  the  said 
J.imes  Dangertielii.  to  and  for  her  own  sole  and  separate  use,  benefit,  and  disposal, 
independent  of,  and  without  being  subject  or  liable  to,  the  debts,  control,  management, 
or  engagements  of  her  present  or  any  future  husband  she  may  marry,  in  manner  here- 
inbefore mentioned." 

The  said  Hein-y  Taylor,  after  the  making  of  the  .said  will,  died  seised  of  the  said 
premises  in  (juestion,  and  without  having  revoked  or  in  any  manner  altered  the  same 
will,  leaving  the  said  George  Dangerfield  and  Sarah  Dangerfield  respectively  him 
surviving,  and  also  leaving  his  grandson,  Henry  Wellington  Taylor,  his  heir-at-law, 
and  which  said  will  was  duly  proved  in  the  proper  ecclesiastical  court. 

The  said  George  Dangertield  entered  into  possession  of  the  premises  in  question, 
and  continued  possessed  thereof  until  the  month  of  July,  1824,  when  he  departed 
this  life  without  having  had  any  issue.  The  said  George  Dangerfield,  on  the  16th  day 
of  January,  1844,  by  an  indenture  of  disentailer,  duly  executed  by  the  said  George 
Dangerfield,  P^liza,  his  wife,  and  the  said  Henry  Wellington  Taylor,  conveyed  the 
premises  in  question  to  the  said  Henry  Wellington  Taylor  and  his  heirs,  to  the  uses, 
on  the  trusts,  and  for  the  purposes  in  that  indenture  mentioned. 

The  said  Sarah  Dangerfield,  the  residuaiy  devisee,  departed  this  life  in  the  month 
of  May,  1837,  intestate,  leaving  Henry  Dangerfield,  her  eldest  son  and  heir-at-law. 

The  said  Henry  D.uigcrfield,  on  the  l.'Jth  day  of  February,  I8.is,  duly  made  and 
published  his  last  will  and  testament  in  writing,  bearing  date  on  the  same  day  and  the 
year  last  aforesaid,  in  the  words  or  to  the  cilect  following,  that  is  to  say,  "  First,  I 
direct  that  all  my  just  debts,  funeial  e.x-[266]-penses,  and  testamentary  charges,  be 
fully  paid  and  settled.  After  which  I  bequeath  the  whole  of  my  propeity,  of  whatever 
description,  unto  my  wife  Maria  Ann  Dangerfield,  for  her  sole  use  and  benefit,  namely, 
ni}'  household  furniture,  my  ready  money,  my  funded  property,  my  interest  in  the 
house  and  shop  I  occupy,  my  lauded  property,  also  my  plate,  and  any  kind  of 
property  I  may  die  possessed  of,  for  her  sole  use  and  benefit ;  and  I  also  appoint  my 
said  wife  Maria  Ann  Dangerfield  my  sole  executrix." 

The  said  Henry  Dangcrlield,  after  the  making  of  his  said  will,  namely,  on  the  lOth 
day  of  April,  18.'J'.J,  departed  this  life  without  h.iviug  revoked  or  in  any  manner  .altered 
the  same,  leaving  the  said  M.aria  Ann  Dangerfield  his  widow  him  surviving  ;  and  the 
said  will  was,  soon  after  the  decease  of  the  said  testator,  duly  proved  in  the  pioper 
ecclesiastical  court. 

The  said  Maria  Ann  Dangerfield,  after  the  decease  of  her  .said  husband,  namely,  on 
the  20th  day  of  .lanuary,  1844,  intermarried  with  and  became  the  wife  of  the  plaintifi', 
Edvvaid  Slater,  and  is  one  of  the  plaintifi's.  The  defendant  is,  and  was  befoi'C  and  at 
the  commencement  of  this  action,  in  the  possession  of  the  deeds  and  writings  foi'  which 
this  action  is  brought,  and  has  refused  to  deliver  them  up  to  the  plaintiUs,  or  to 
eithei'  of  them,  or  to  any  one  on  their  or  either  of  their  behalves,  although  he  h.is  had 
due  notice  of  the  intermarriage  of  the  plaintifi's,  and  although  the  said  deeds  and 
writings  have  been,  before  this  action  brought,  and  since  the  intermarriage  of  the 
plaintitts,  duly  demanded  of  him. 
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Copies  of  the  said  wills  of  the  said  Henry  Taylor  and  Henry  Dangerfield  respec- 
tively, and  also  a  copy  of  the  said  indenture  of  disentailer,  and  also  a  copy  of  the 
issues  in  this  cause,  are  contained  in  the  appendix  to  this  case,  and  are  for  all  ptirposes 
to  be  considered  as  constituting  a  part  of  this  case,  and  by  the  Court,  counsel,  and  all 
parties,  to  be  used  and  referred  to  accordingly. 

[267]  The  questions  for  the  opinion  of  the  Court  are : — 

1st,  Whether  the  said  George  Dangertield  took  merely  an  estate  for  life  in  the 
premises  in  question,  under  and  by  virtue  of  the  will  of  the  said  Henry  Taylor? 

2nd,  Whether,  in  the  events  which  happened,  the  said  Sarah  Dangerfield  took  an 
estate  in  fee-simple,  expectant  on  the  decease  of  the  said  George  Dangerfield  in  the 
premises  in  question,  under  and  by  virtue  of  the  said  will  ? 

If  the  Court  should  be  of  opinion,  that,  under  and  by  virtue  of  the  said  will,  the 
said  George  Dangerfield  took  merely  an  estate  for  life,  and  that  the  said  Sarah 
Dangerfield  took  an  estate  in  fee-simple  in  remainder  in  the  premises  in  question,  and 
that  the  said  estate  was  not  defeated  by  the  deed  of  disentailer,  then  the  defendant 
agrees  that  judgment  shall  be  entered  generally  for  the  plaintiflFs,  by  confession  of  the 
defendant,  in  respect  of  all  the  deeds,  &c.,  mentioned  in  the  declaration,  damages 
£3000,  (to  be  reduced  to  one  shilling  upon  the  delivering  up  of  the  said  deeds,  &c.) : 
but  if  the  Court  shall  be  of  opinion  that  the  said  George  Dangerfield  took  a  greater 
estate,  or  that  the  said  Sarah  Dangerfield  did  not  take  an  estate  in  fee-simple  in 
remainder  in  the  premises  in  question,  under  or  by  virtue  of  the  said  will  of  the 
said  Henry  Taylor,  or  that  the  same  was  defeated  by  the  said  deed  of  disentailer, 
then  the  said  plaintitJ's  agree  that  a  judgment  shall  be  entered  against  the  plaintift's  of 
nolle  prosequi ;  such  judgment  in  either  case  to  be  entered  immediately  after  the 
decision  of  this  cause,  or  otherwise  as  the  Court  may  think  fit. 

The  case  was  argued  at  the  sittings  after  Trinity  Term,  1845  (June  28),  hy 

Smirke,  for  the  plaintirts  :  who  argued  that  the  word  "issue,"  in  this  will,  was 
used  by  the  testator  as  being  synonymous  with  "children";  that  he  appeared  in 
various  parts  of  the  will  to  use  the  two  words  indifl'erently,  having,  [268]  in  three 
out  of  eleven  devises  to  grandchildren  and  their  descendants,  used  the  word 
"  children  "  only,  in  others  the  word  "  issue  "  only,  in  others  both  words  ;  while  the 
concluding  proviso,  which  overrode  them  all,  appeared  to  shew  that  he  had  the  same 
disposing  intention  as  to  all ;  that,  in  the  direction  to  his  executors  to  apply  the  rents 
for  the  maintenance  of  the  issue  of  his  grandchildren,  it  was  clear  he  could  not  mean 
their  issue  generally,  that  is,  all  their  descendants.  That  there  was  no  inflexible  rule 
of  law  to  prevent  this  construction  prevailing,  and  the  word  "  issue  "  being  interpieted 
to  mean  "children,"  where  upon  the  whole  will  such  appeared  to  be  the  intention  of 
the  testator.  He  contended,  therefore,  that  George  Dangerfield  took  for  life  only,  and 
that  on  his  death  without  issue,  the  residuary  devise  took  eff'ect.  He  cited  and 
commented  on  the  following  authorities  : — Festing  v.  Allen  (12  M.  &  W.  279),  Doe  d. 
Hills  V.  Hopkinson  (5  Q.  B.  223),  Merest  v.  Jamns  (1  Brod.  &  B.  484),  Lees  v.  Moseley 
(1  Y.  &  C.  589),  and  Greemoood  v.  Rothvell  (5  Man.  &  G.  628). 

Secondly,  he  contended,  that  the  words  of  the  residuary  devise  carried  all  the  real 
estate  which  remained  undisposed  of  by  the  devise  to  (George  Dangerfield  and  his 
children,  &c.,  to  Sarah  Dangerfield,  and  by  his  death  without  issue,  her  estate  became 
an  indefeasible  estate  in  fee.  And,  lastly,  that  the  deed  of  disentailer  executed  by 
George  Dangerfield  had  no  operation  to  defeat  that  estate,  for  that,  under  the  stat. 
3  &  4  Will.  4,  c.  74,  s.  3,  it  had  the  effect  of  a  recovery  at  common  law  only  when 
made  by  a  tenant  in  tail,  which,  for  this  part  of  the  argument,  he  was  assumed 
not  to  be. 

Bovill,  contra,  urged,  that  there  was  no  such  expressed  [269]  intention  in  the  will, 
to  use  the  word  "  issue  "  as  a  word  of  purchase,  as  the  Court  could  give  effect  to  con- 
sistently with  the  rules  of  law,  which  considered  it  as  a  word  of  limitation  :  that,  in 
some  eases,  the  words  "  children,"  and  "  son,"  had  even  been  held  to  be  words  of 
limitation,  as  in  liohinson  v.  Robinson  (1  Burr.  38),  Broadhurst  v.  Morris  (2  B.  &  Adol.  1), 
Mellish  V.  Mellish  (2  B.  &  C.  250),  and  Doe  d.  Garrod  v.  Garrod  (2  B.  &  Adol.  87) ;  but 
that,  according  to  all  the  authorities,  "  issue  "  was  prima  facie  to  be  read  as  a  word  of 
limitation,  and  as  nomen  collectivum,  indicating  descendants  of  every  degree,  and 
being  equivalent  to  "  heirs  of  the  body  " :  Doe  v.  Applin  (4  T.  R.  82),  Denn  v.  Purkey 
(5  T.  R.  299),  Doe  d.  Cock  v.  Cooper  (1  East,  229),  Mogq  v.  Mor/f/  (1  Meriv.  654),  King 
V.  Burchall  (1  Eden,  C.  C.  424  ;  4  T.  R.  296,  n.  (d)),  Tate  v.  Clark  (]    Beav.  100),  Jesson 
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V.  JFrujht  (2  Bligh,  P.  C.  1),  Doe  d.  AtUnson  v.  Fcailinstonc  (1  B.  &  Adol.  944).  He 
uigetl,  that  a  consideration  of  the  other  parts  of  the  will  aided  this  construction  :  first, 
there  were  no  children  in  existence  at  the  time  of  making  the  will  ;  secondly,  there 
was  no  devise  over  on  failuie  of  issue  ;  and,  upon  the  whole  context,  the  words  went 
to  shew  that  the  testator  meant  to  designate  a  class  through  which  the  descent  was  to 
pass  ;  and  that  this  construction  avoided  all  the  difficulty  which  arose  fi'ora  having  an 
indeKnitc  class  of  parties  to  take  under  the  devise.  That  there  were  many  cases 
shewing  that  the  words  of  division,  "  as  tenants  in  common,"  would  not  prevent  an 
estate  tail  from  being  acquired:  Jenson  v.  JVright,  Doe  d.  Cock  v.  Cooper,  Kinr/  v. 
Burchall,  Derm  v.  Puclceii,  Bennett  v.  Earl  of  TanlcervUh  (19  Ves.  170). 

Secondly,  he  contended  that  the  residuary  devise  passed  an  estate  for  life  only,  and 
not  a  fee  ;  the  words  "  all  other  ray  real  and  personal  estate,"  &c.,  being  a  designation 
of  the  [270  property,  not  of  the  interest :  and  cited  Doe  d.  Hurrell  v.  Hurrell  (5  B.  & 
Aid.  1?S),  and  Doe  d.  Lean  v.  Lean  (1  Q.  B.  229  ;  4  P.  &  D.  662). 

Thirdly,  that  even  if  George  Dangerfield  took  an  estate  for  life  only,  the  estates  in 
his  children  were  contingent  estates,  and  the  estate  would  in  the  mean  time  vest  in 
the  heir-at-law  ;  and  the  deed  of  disentailer  had  the  same  effect  as  a  fineorrecovery  would 
formerly  have  had,  in  divesting  the  contingent  estates,  and  creating  a  tortious  fee. 

Smirke,  in  reply,  relied  on  Lees  v.  Moseley  and  Greenwood  v.  Rolhwell.{c) 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  was  an  action  for  the  title  deeds  of  an  estate  at  Barking,  and  the 
only  question  is,  whether  the  plaintiffs  are  the  parties  entitled  to  the  land  to  which 
the  deeds  relate. 

The  question  arises  under  the  will  of  Henry  Taylor,  which  bears  date  the  21st 
August,  1823,  and  which,  so  far  as  it  is  material  to  set  it  out,  is  as  follows  : — '■  Also 
I  give  and  devise  unto  my  grandson,  George  Dangerfield,  all  those  three  freehold 
messuages  or  tenements  which  I  purchased  of  James  Hawkins  Hayllar,  with  the  out- 
house.s,  yards,  and  gardens,  and  appurtenances  thereto  belonging,  situate  in  the  High 
Street  of  Barking,  aforesaid,  and  now  in  the  occupation  of  William  Bowers,  John 
Wallroud,  and  William  Kecd  ;  and  also  all  that  freehold  piece  or  parcel  of  marsh  land, 
which  I  purchased  of  James  Sanders,  esquire,  called  Little  Paradise  Marsh,  containing, 
by  e.stim.'i.tion,  four  acres  or  thcre-[271]-abouts,  with  the  appurtenances  thereunto 
lielonging,  situate  in  Barking  aforesaid,  and  now  in  the  occupation  of  his  undertenants 
or  assigns  :  to  hold  the  same  unto  and  to  the  use  of  my  said  grandson  George  Danger- 
field,  for  and  during  the  term  of  his  natural  life;  and  from  and  immediately  after 
his  decease,  I  do  give  and  devise  the  same  unto  and  to  the  use  of  all  and  every  the 
lawful  issue  of  my  said  grandson  George  Dangerfiekl,  their  heirs  and  assigns  for  ever, 
equally,  as  tenants  in  common,  and  not  as  joint  tenants,  when  and  as  he,  she,  or  they, 
shall  attain  his,  her,  or  their  age  of  twentj'-one  years."  In  the  said  will  was  also 
contained  a  devise  and  bequest  of  the  residue  and  lemainder  of  the  real  and  personal 
estate  of  the  .said  testator  to  the  effect  following  (that  is  to  say) : — "  Also  I  give  and 
bequeath  all  my  stock  and  utensils  in  trade,  household  furniture,  pl.ate,  linen,  and 
china,  and  all  other  my  real  and  personal  estate  and  effects  whatsoevei'  and  whereso- 
ever, not  hereinbefore  by  me  otherwise  disposed  of,  unto  mj'  said  daiighter,  Sarah,  the 
wife  of  the  s.aid  James  Dangerfield,  to  and  foi'  her  sole  and  separate  use  and  benefit 
and  dispo.sal,  independent  of  and  without  being  subject  or  lialtle  to  the  debts,  control, 
management,  or  engagements  of  her  present  or  any  other  future  husband  she  may 
marry,  in  manner  hereinafter  mentioned." 

Henry  Taylor  died  seised  soon  after  the  date  of  his  will,  and,  on  his  death,  George 
Dangerfield  the  devisee  entered,  and  being  seised,  he,  on  the  18th  of  January,  1844, 
by  an  indenture  of  disentailer,  conveyed  the  property  in  question  to  certain  uses, 
under  which  the  defendants,  claiming  title  to  the  lands,  obtained  possession  of  the 
deeds  in  question. 

In  July,  1844,  George  Dangerfield  died,  never  having  had  any  issue.  Sar.ah 
Dangerfield,  the  residuary  devisee,  died  in  18.37  ;  and  all  her  right  to  the  lands  in 
question  under  the  residuaiy  devise  has  become  vested  in  the  plaintiffs. 

This  action  is  brought  for  the  conversion  by  the  defendant  of  the  deeds  in  question  ; 

(c)  The  arguments  and  authorities  in  this  ease  are  so  fully  stated  in  the  judgment, 
that  it  has  been  thought  unnecessary  to  report  the  argument  in  greater  detail. 
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and  it  is  admitted  that  a  veidict  shall  be  entered  for  the  plaintiffs,  if,  under  the  cireum- 
[272]-stances,  they  are  entitled  to  the  lands  devised  b}'  George  Dangerfield. 

The  point,  therefore,  to  be  decided,  is,  what  estate  George  Dangerfield  took.  If 
he  took  an  estate  tail,  then,  by  the  deed  of  disentailer,  the  rights  of  all  persons  in 
remainder,  including  the  plaintiffs,  who  claim  under  Sarah  Dangerfield,  the  residuary 
devisee,  have  been  barred,  and  the  present  action  cannot  be  sustained  ;  but  if  he  took 
for  life  only,  with  remainder  to  his  children  as  purchasers,  then,  as  he  never  had  any 
issue,  on  his  death,  the  plaintifts,  as  claiming  under  the  residuary  devisee,  became 
entitled  in  possession,  and  will  be  entitled  to  recover  in  this  action. 

The  question,  therefore,  is  one  of  those  which  are  of  very  frequent  occurrence, 
namely,  whether  the  word  "  issue  "  is  to  be  treated  as  a  word  of  limitation  or  a  word 
of  purchase.  The  general  rule  in  such  cases  is  clear  and  well  established.  The  word 
"  issue,"  in  a  will,  prima  facie,  means  the  same  thing  as  heirs  of  the  body,  and  is  to  be 
construed  as  a  word  of  limitation  ;  l)ut  this  prima  facie  construction  will  give  way, 
if  there  be  on  the  face  of  the  will  sufficient  to  shew  that  the  word  was  intended  to 
have  a  less  extended  meaning  and  to  be  applied  only  to  children,  or  to  descendants  of 
a  particular  class  or  at  a  particular  time. 

Though,  however,  the  rule  thus  stated  is  perfectly  simple,  vet  its  application  is 
often  very  difficult.  The  real  question  in  each  particular  case  is,  what  are  the  circum- 
stances which  are  to  be  considered  sufficient  to  indicate  that  the  word  has  been  used 
in  a  restricted  sense.  Indeed,  the  rule  itself  is  one  not  more  applicable  to  the  word 
"  issue,"  than  it  is  to  the  words  ''  heirs  of  the  body,"  or  indeed  to  any  other  words  which 
can  be  suggested.  In  all  cases,  the  piima  facie  import  of  words  used  by  a  testator  is 
liable  to  be  controlled  or  modified  liy  the  context. 

When  it  was  once  established  that  a  devise  to  a  man  and  his  issue,  means  the  same 
thing  as  a  devise  to  him  and  the  heirs  of  his  body,  it  might  have  appeared  reasonable 
to  hold  [273]  that  all  the  rules  of  construction  applicable  to  the  latter  words  were 
applicable  to  the  former  also  ;  con.sideriug  the  great  importance  of  abiding  by  general 
rules  in  the  interpretation  of  wills,  with  the  view  of  attaining  as  much  certainty  and 
uniformity  of  decision  as  the  subject  admits  of.  But  the  Courts  have  been  less 
reluctant  to  narrow  the  prima  facie  meaning  of  the  word  "issue,"  than  of  the  words 
"heirs  of  the  body,"  and  have  done  so  in  some  cases,  so  nearly  resembling  the  present, 
and  so  incapable  of  being  distinguished  from  it  on  any  satisfactory  ground,  that  we, 
without  deciding  what  the  construction  would  have  been,  if  the  words  "  heirs  of  the 
body  "  had  been  used,  feel  ourselves  bound  to  take  the  same  course,  and  to  hold  that 
the  grandson,  George  Dangerfield,  took  an  estate  for  life. 

I'he  case  of  Greenwood  v.  Rothicell  (.5  Man.  &  G.  628)  is  precisely  in  point.  That 
was  a  devise  to  J.  G.  for  his  life,  and  after  his  decease  to  all  and  every  the  issue  of  his 
body,  as  tenants  in  common,  and  the  heirs  of  such  issue.  Under  this  devise  the  Court 
of  Common  Pleas  decided  that  J.  G.  took  an  estate  for  life  only.  That  case  is  a 
distinct  authority  for  holding,  that,  where  there  is  a  devise  to  one  for  life,  with 
remainder  to  his  issue  as  tenants  in  common,  with  a  limitation  to  the  heirs  general 
of  the  issue,  the  issue  take  as  purchasers  in  fee.  It  would  be  impossible  for  us  to 
decide  in  the  case  before  us  that  the  grandson  took  an  estate  tail,  without  at  the  same 
time  overruling  the  case  of  Gh'eenwood  v.  BothtceU.  All  the  circumstances  there 
indicating  that  the  word  issue  was  used  as  a  word  of  purchase,  and  not  of  limitation, 
occur  also  in  the  case  before  us,  with  the  further  circumstance,  that  in  the  present 
case  the  parties  to  take  under  the  description  of  issue,  are  only  to  take  when  and  as 
they  attain  the  age  of  twentyone  years,  which  brings  the  case  very  closely  within  the 
principle  of  Merest  v.  James  (1  Brod.  &  B.  484),  where  a  gift  over,  in  [274]  case  of  the 
issue  dying  under  twenty-one,  was  of  itself  held  sufficient  to  shew  that  the  word  issue 
was  used  in  its  limited,  and  not  its  general  sense.  Whether  the  decision  in  that  case 
was  quite  satisfactory,  is  not  now  the  question,  but  it  would  be  a  strong  thing,  where, 
as  in  the  present  case,  we  find,  as  well  the  qualification  which  in  Greemmod  v.  Rothicell 
was  sufficient  to  induce  the  Court  to  treat  the  word  issue  as  a  word  of  purchase,  as 
also  the  circumstances  which  in  Merest  v.  James  were  considered  to  have  the  same 
effect,  to  hold  that  both  those  cases  are  to  be  disregarded,  and  that,  acting  on  the 
same  supposed  rule  of  law,  the  more  extended  and  legitimate  meaning  of  the  word 
issue  must  be  adhered  to. 

But  it  is  not  merely  these  two  cases  which  we  should  have  to  encounter,  in  deciding 
that  the  grandson  took  an  estate  tail.     Such  a  decision  would  be  iu  direct  opposition 
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to  the  case  of  Lees  v.  MoseJeij  (1  Y.  &  C.  589),  in  this  court.  That  was  a  devise  to 
H.  J.  for  life,  with  remainder  to  his  hiwful  issue,  and  their  respective  heirs,  in  such 
shares  as  H.  J.  should  appoint ;  but  in  case  H.  J.  should  not  marry  and  have  issue 
who  should  attain  twenty-one,  then  to  testator's  son  and  his  heirs.  The  Court,  after 
great  delilieration,  held  issue  there  to  be  a  word  of  purchase,  and  that  H.  J.  took  for 
life  only.  The  decision  proceeded  on  the  ground,  that  the  issue  were  intende<l,  in 
default  of  appointment,  to  take  as  tenants  in  common,  and  to  take  an  estate  in  fee, 
but  only  in  the  event  of  their  attaining  twenty-one ;  and  those  circumstances  were 
held  sutticient  to  shew,  that  issue  was  used  in  its  restricted  and  not  its  prima  facie 
general  meaning  of  descendants  extending  through  all  time.  This  case  appears  to  us 
as  not  merely  to  be  decisive  of  the  present,  but  to  go  beyond  it ;  for  in  that  case  there 
was  what  is  not  found  here,  namely,  a  devise  over;  a  circumstance  which  has,  in 
several  cases,  been  mainly  and  even  exclusively  relied  on,  as  the  ground  for  [275] 
deciding  the  word  issue  to  have  been  used  in  its  extended  sense,  and  as  a  word  of 
limitation.  This  was  certainly  the  main  ground  on  which  the  cases  of  Doe  v.  Applin 
(■4  T.  K.  82)  and  Doe  v.  Cooper  (1  East,  229),  relied  on  by  the  defendant,  proceeded. 
The  Court,  in  those  and  similar  eases,  construed  the  devise  over  in  default  of  issue, 
as  clearl)'  meaning  a  devise  on  a  general  failure  of  issue  ;  and,  proceeding  on  that 
construction  of  the  devise  o\'er,  it  was  a  very  natural  corollary,  that  the  original  devise 
to  the  issue  must  have  been  also  intended  to  embrace  all  issues,  so  as  to  make  the 
objects  of  the  devise  co-extensive  with  those  on  failure  of  whom  the  devise  over  was 
to  take  efi'ect :  and  this  might  fairly  justify  the  Court  in  disregarding  circumstances, 
which,  but  for  the  devise  over,  would  have  had  the  efi'ect  of  narrowing  the  prima 
facie  meaning  of  the  word  "issue." 

All  the  other  cases  relied  on  by  the  defendant  will,  on  examination,  be  found  either 
to  have  turned  on  the  words  heirs  of  the  body,  and  not  the  word  issue,  or  else  to 
have  wanted  some  of  the  circumstiiuces,  which,  in  Merest  v.  James,  Lees  v.  Moseley,  and 
Greenwood  v.  liotliu-ell,  were  held  to  make  the  word  "issue"  a  word  of  purchase,  and 
not  a  word  of  limitation. 

Upon  these  authorities  we  feel  ourselves  bound  to  hold,  that  the  grandson,  George 
Dangerfield,  took  for  life  only,  and  that,  on  his  death,  without  having  had  issue,  the 
residuary  devise  took  effect. 

It  may  be  right  to  advert  to  one  matter  contended  for  in  the  argument  at  the  bar, 
namely,  that  in  this  case  there  was  in  fact  a  devise  over,  inasmuch  as  the  residuary 
clause  would  carry  all  the  interest  not  previously  given  to  the  issue  ;  but  this  is  founded 
altogether  in  fallacy.  The  gift  over,  in  the  eases  where  that  has  been  relied  on,  has 
always  been  a  gift  over  e.\pressly  in  default  of  issue,  and  its  importance,  in  helping 
the  Court  to  come  to  a  decision,  has  de-[276]-pended  entirely  on  the  circumstance 
that  it  has  been  to  take  effect  only  on  a  general  failure  of  issue.  Whether  the  language 
has  always  been  such  as  fairly  to  warrant  the  Court  in  saying  that  the  devise  over  was 
to  take  etl'eet  only  on  a  general  failure  of  issue,  and  so,  reasoning  backwards,  to  infer 
that  in  the  original  devise  the  word  issue  meant  issue  extended  through  all  generations, 
may  be  matter  of  doubt ;  but  it  is  quite  clear  that  the  tenor  of  the  reasoning  on  which, 
in  these  cases,  the  Judges  have  proceeded,  cannot  be  applied  to  a  general  residuary 
devise  of  all  not  previously  disposed  of.  It  can  make  no  difference  whether  the 
interests  in  real  estate  undisposed  of  are  to  be  carried  b}'  the  law  to  the  heir,  or  are 
disposed  of  by  the  testator  to  the  devisee. 

It  remains  only  to  advert  to  a  point  rather  suggested  than  seriously  argued,  that, 
even  taking  George  Dangerfield  to  have  been  tenant  for  life  only,  yet  that  the  deed 
of  disentailer  had  the  same  effect  as  a  tine  or  recovery  would  formerly  have  had,  in 
divesting  the  subseiiuent  contingent  estates,  and  so  creating  a  tortious  fee.  Hut  the 
answer  given  by  the  plaintill's  counsel  was  conclusive.  The  deed  would  have  had  no 
such  operation  at  common  law,  and  its  effect  under  the  statute  depends  entirely  on 
its  having  been  executed  by  a  tenant  in  tail  ;  and  as  we  are  of  opinion  that  George 
iJangcrKeld  was  not  tenant  in  tail,  his  deed  can  have  no  statutable  operation. 

Wo  are  therefore  of  opinion,  that,  for  the  reasons  we  have  already  stated,  George 
Dangerfield  took  an  estate  for  the  term  of  his  life  only;  and  that,  on  his  death, 
without  having  had  any  issue,  the  plaintiff's,  claiming  under  the  residuary  devise, 
became  entitled  to  the  lands  in  riuestion,  and  consequently  that  they  arc  entitled  to 
our  judgment  in  tiiis  action. 

Judgment  for  the  plaintiffs. 
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[277]  EsDAiLE,  Public  Officer  of  the  London  and  Westminster  Bank  v.  Maclean. 
1846. — A  declaration,  commencing  and  concluding  in  the  form  of  a  declaration 
in  debt,  contained  counts  on  bills  of  exchange  by  indorsee  against  indorser,  in 
the  form  given  by  the  rule  of  T.  T.,  1  Will.  4,  and  also  indebitatus  counts  in 
debt: — Held,  not  a  misjoinder. — A  declaration  in  debt  by  the  p\iblic  officer  of 
a  banking  company  described  the  paintiff  as  "  one  of  the  registered  public  officers 
for  the  time  being  of  &c.,  who  now  sues  as  such  public  officer  as  aforesaid,"  &c. 
and  stated  that  the  defendant  had  by  the  writ  been  summoned  to  answer  the 
plaintiff  as  such  public  officer : — Held,  on  special  demurrer,  that  it  sufficiently 
shewed  the  plaintiff  to  have  been  the  public  officer  at  the  time  of  the  commence- 
ment of  the  action. — The  declaration  recited  the  stat.  7  Geo.  4,  c.  46,  as  "an  act 
of  Parliament  made  and  passed  in  the  7th  year  of  the  reign  &c.,  for  (amongst 
other  things)  the  better  regulating  co-partnerships  of  bankers  in  England." — Held, 
a  sufficient  recital  of  the  act. — In  a  declaration  on  a  bill  of  exchange  it  is  informal 
to  describe  any  of  the  parties  to  the  bill  by  the  intitials  only  of  his  christian 
name,  without  shewing  that  he  is  so  described  in  the  bill  itself. — In  a  declaration 
containing  several  counts  on  different  bills  of  exchange,  each  count,  after  describ- 
ing the  bill,  referred  to  it  as  "  the  said  "  bill  of  exchange  : — Held,  sufficiently 
certain,  even  on  special  demurrer ;  for  that  the  words  "  the  said  "  ought  to  be 
referred  to  the  last  antecedent. 

[S.  C.  16  L.  J.  Ex.  71.] 

The  declaration  stated,  in  its  commencement,  that  the  plaintiff,  "  one  of  the 
registered  public  officers  for  the  time  being  of  and  for  certain  persons  united  in 
co-partnership,  and  carrying  on  the  trade  and  business  of  bankers  in  England,  in  and 
by  the  name,  style,  and  firm  of  the  London  and  Westminster  Bank,  who  now  sues  as 
such  public  officer  as  aforesaid,  for  and  on  behalf  of  the  said  banking  company,  under 
and  by  virtue  of  a  certain  act  of  Parliament  made  and  passed  in  the  seventh  3'ear  of 
the  reign  of  his  Majesty  King  Geo.  4  for  (amongst  other  things)  the  better  regulating 
co-partnerships  of  certain  bankers  in  England  ;  and  of  a  certain  other  act  of  Parliament 
made  and  passed  in  the  eighth  year  of  the  reign  of  her  Majesty  Queen  Victoria, 
intituled  'An  Act  to  regulate  Joint  Stock  Banks  in  England,'  by  K.  K.,  his  attorney, 
complains  of  the  defendant,  who  has  been  summoned  to  answer  the  plaintiff,  as  such 
public  officer  as  aforesaid,  in  an  action  of  debt,  &c. ;  and  the  plaintiff  demands  of  and 
from  the  defendant,  the  sum  of  £8950,  which  he  owes  to  and  unjustly  detains  from 
him,"  &c. 

The  declaration  contained  eight  counts,  in  the  form  given  by  the  rule  of  Trinity 
Term,  1  Will.  4,  on  bills  of  exchange  for  different  sums,  amounting  in  the  whole  to 
£3950,  drawn  by  the  defendant,  payable  to  his  order,  and  indorsed  by  him  to  the 
London  and  Westminster  Bank.  One  of  these  counts  (the  5th)  stated  the  bill  to  be 
drawn  upon  "one  W.  Watson."  And  each  of  these  counts,  after  its  first  descrip-[278]- 
tion  of  the  particular  bill  of  exchange  mentioned  therein,  referred  to  it  as  "  the  said 
bill  of  exchange." 

The  declaration  then  stated,  that  the  defendant  was  indebted  to  the  said  bank  in 
£5000,  for  money  paid,  money  lent,  work  and  labour,  commission,  interest,  and  on  an 
account  stated  ;  and  it  concluded  in  the  usual  form  of  a  declaration  in  debt. 

Special  demurrer,  on  these  gi'ounds  :  That  there  is  a  misjoinder  of  the  forms  of 
action,  all  the  counts  except  the  last  being  framed  as  in  an  action  on  promises,  and 
it  being  stated  in  all  those  counts  that  the  defendant  promised  to  pay  the  several  bills 
of  exchange  therein  mentioned,  and  yet  the  last  count  is  framed  in  debt,  with  the 
ordinary  and  usual  form  of  a  conclusion  for  a  count  in  debt,  and  counts  in  debt  cannot 
be  joined  in  the  same  declaration  with  counts  on  promises  :  That  there  is  no  breach 
of  the  several  promises  mentioned  in  the  counts  relating  to  the  bills  of  exchange,  and 
it  is  nowhere  stated  in  the  declaration,  that  the  defendant  disregarded  any  of  those 
promises  :  That  the  action  is  in  debt,  and  the  defendant  has  been  summoned  to  answer 
the  plaintiff'  in  that  form  of  action,  and  yet  several  counts  are  inserted  in  the  declara- 
tion, having  the  ordinary  and  usual  conclusion  of  counts  on  promises :  That  no  legal 
mode  or  right  by  which  the  plaintiff  could  sue  the  defendant  by  virtue  of  being  public 
officer  of  the  Banking  Company  is  stated  or  shewn  in  the  declaiation,  inasmuch  as  it 
is  not  stated  or  shewn  therein,  that  he  was  such  public  officer  at  the  time  of  the 
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commencement  of  this  suit;  and  the  expression,  that  he  is  such  public  oHiuer  "for  the 
time  being,"  is  vague  and  uncertiiin,  and  may  refer  to  any  time  whatever  from  the 
beginning  of  the  world  :  That  it  is  not  stated  that  the  plaintiff  was  such  public  officer, 
or  that  the  said  persons  were  united  in  copaitnership  as  bankers,  at  the  time  when  the 
several  Ijills  of  exchange  were  indorsed  by  the  defendant,  or  when  the  said  contracts 
in  the  last  count  mentioned  were  entered  into  by  him,  or  that  thej'  continued  [279] 
in  copartnership  up  to  the  time  of  the  commencement  of  the  suit,  or  that  they  carried 
on  in  such  copartnership  the  trade  and  business  of  bankers  :  That  the  title  of  the 
firstrmentioned  act  of  Parliament  under  which  the  plaintiff  professes  to  derive  authority 
for  suing  is  incorrectly  recited,  inasmuch  as  it  is  not  stated  what  the  other  things  are 
for  which  the  said  act  of  Parliament  was  made  :  That  the  said  plaintiti'  cannot  sue  by 
virtue  of  both  the  said  acts  recited,  and  he  should  have  elected  under  which  he  intends 
to  sue,  and  stated  his  right  in  the  declaration  accordingly :  That  a  person  can  only 
sue  as  a  public  officer  of  a  banking  company  under  the  last-mentioned  act  of  Parliament, 
where  the  banking  company  have  complied  with  the  provisions  of  such  act,  that  is  to 
say,  where  they  have  delivered  to  the  Commissioners  of  Stamps  and  Taxes  the  accounts 
and  returns  required  by  the  said  act  and  the  act  therein  mentioned  ;  and  3'et  it  is  not 
stated  in  the  said  declaration  that  the  said  London  and  Westminster  Bank  have 
complied  with  those  provisions  or  any  of  them  :  That  there  are  divers  blanks  in  the 
said  declaration,  inasmuch  as  it  is  stated  in  the  fifth  count,  that  the  defendant  directed 
the  said  bill  therein  mentioned  to  one  W.  Watson  ;  and  it  is  not  stated  what  the  said 
\V.  Watson's  christian  name  is,  nor  whether  the  plaintift'  used  any  diligence  or  made 
any  inquiries  to  find  it  out,  or  that  it  was  unknown  to  him  :  That  it  is  uncertain  which 
of  the  said  bills  in  the  said  second,  third,  fourth,  fifth,  sixth,  seventh,  and  eight  counts 
respectively  mentioned,  the  defendant  indorsed,  inasmuch  as  it  is  stated  in  each  of  those 
counts  that  he  indorsed  "  the  said  "  bill,  and  it  is  uncertain  which  of  the  said  bills  in 
the  first  eight  counts  of  the  said  declaration  respectively  mentioned  is  meant,  inasmuch 
as  no  less  than  eight  bills  are  named  in  the  said  declaration,  and  the  words  "  said  bill  " 
may  refer  to  any  of  them  :  That  the  cause  of  action  in  the  ninth  count  is  stated 
absurdly,  inasmuch  as  a  bank,  being  an  inanimate  object,  cannot  provide  work  and 
labour,  or  forbear  money,  [280]  or  state  an  account,  though  a  banking  company  may 
do  so.  That  the  said  action  ought  to  be  stated  to  accrue  to  the  London  and  West> 
minster  Bank,  or  to  the  said  Company,  and  not  to  the  plaintifi':  That  no  contract  on 
which  the  defendant  is  liable  is  stated  in  the  said  last  count,  inasmuch  as  it  is  stated 
therein  that  the  said  money  therein  mentioned  was  to  be  paid  to  the  said  bank,  instead 
of  to  the  said  banking  company. 
Joinder  in  demurrer. 

Prideaux,  in  support  of  the  demurrer.  First,  this  ileclaration  does  not  sufficiently 
shew  that  the  plaintiti  was  the  registered  public  officer  of  the  banking  company  at  the 
time  of  the  commencement  of  the  action.  In  M'Inlyre  v.  Miller  (13  AL  &  W.  725), 
the  declaration  was  in  the  same  form  as  the  present.  Upon  a  motion  to  quash  a  writ 
of  crroi'  as  frivolous,  which  had  been  sued  out  upon  this  objection  together  with 
another,  Parke,  B,  intimated  an  opinion,  during  the  argument,  that  this  was  no 
suHicient  ground  of  error;  Ijut  the  point  was  not  directly  decided.  Here  the  question 
arises  on  special  demui-rer.  The  words  "  for  the  time  being"  may  have  relation  to 
the  time  of  the  delivery  of  the  declaration,  or  indeed  to  any  other  time.  [L'arke,  B. 
The  declaration  states  also,  that  the  defendant  has  been  summoned  to  answer  the 
plaiutiH'  "as  such  public  oHicer.'J 

The  second  objection  is,  that  one  of  the  statutes  on  which  the  plaintili's  title  to  sue 
is  founded,  is  not  correctly  recited  in  the  declaration.  The  stat.  7  Geo.  4,  c.  46,  is 
stated  to  be  an  act  for,  amongst  other  things,  regulating  co-paitnerships  of  bankers  in 
England.  That  is  stating  only  a  part  of  the  title  of  the  act.  [Parke,  B.  It  does  not 
state  it  to  be  the  title  of  the  act.] 

The  next  objection  is  as  to  the  misjoinder  of  counts  in  debt  and  in  assumpsit. 
All  the  counts  on  the  bills  of  ex-[281]-change  aie  counts  in  assumpsit.  They  all 
state  a  promise  to  pay  on  the  part  of  the  defendant,  which  is  an  essential  part  of  a 
count  in  assumpsit ;  whereas,  in  debt,  a  promise  is  never  alleged  :  Kastall's  Lntries, 
f.  176  ;  Ccrbelt  v.  I'ackiwjtmi  (6  B.  &  C.  L'GS),  Lai  v.  IVelch  (2  Ld.  Kavm.  1516  ;  2  Str. 
793),  hilmn-  v.  SUirdey  (Vl  Mod.  517),  Brill  v.  iXeek  (3  B.  A  Aid."  20iS).  The  last 
case  extremely  resembles  the  present.  There  a  count,  stating  that  the  defendant  was 
indebted  to  the  plaintifi  for  work  and  laljoui',  and,  being  indebted,  undertook  and 
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promised  to  pay  &c.,  Avhereby  an  action  had  accrued  e^'c,  was  held  not  to  be  a  good 
count  in  debt,  and  therefore  not  capable  of  being  joined  in  a  declaration  with  counts 
in  debt.  Dalton  v.  Smith  (1  Smith,  G18),  there  cited,  is  to  the  same  effect.  The  other 
side  will  probably  rely  on  Cloves  v.  ll'illiavis  (3  Bing.  N.  C.  868;  3  Scott,  68),  and 
CumjjtoH  V.  Tat/lor  (4  M.  &  W.  138),  where  it  was  held,  that  a  count  by  payee  against 
acceptor  of  a  bill  of  exchange,  in  the  form  given  by  the  rule  of  T.  T.,  1  Will,  i,  was 
held  to  be  well  joined  with  indebitatus  counts  in  debt.  In  Donaldson  v.  Thompson 
(6  M.  &  W.  316),  it  was  held,  that,  in  an  action  by  indorsee  against  maker  of  a 
promissory  note,  it  was  unnecessary  to  allege  any  promise,  "  as  the  promise  is  always 
implied  by  law."  And  in  Smith  v.  Cox  (11  M.  &  W.  475),  it  was  expressly  decided, 
that,  in  an  action  by  indorsee  against  drawer  of  a  bill  of  exchange,  it  is  necessary  to 
allege  a  promise  to  pay  ;  the  Court  saying,  that  "  unless  a  promise  be  alleged  in 
declarations  on  bills  of  exchange,  there  will  be  nothing  to  distinguish  the  action  of 
assumpsit  from  that  of  debt;"  and  that,  "from  aught  that  appears,  there  being  no 
promise  alleged,  there  might  be  a  misjoinder  of  counts  on  the  record."  That  case 
appears  to  be  a  decisive  authority  for  the  defendant  upon  this  point.  [Alderson,  B. 
That  case  only  decides,  that  where  a  promise  is  not  alleged,  [282]  it  is  not  a  good 
count  in  assumpsit ;  but  the  difficulty  here  is,  supposing  this  to  have  been  an  action 
for  goods  sold,  how  is  the  defendant  to  know  whether  he  should  plead  uon  assumpsit 
or  nunquam  indebitatus ']  In  this  case  he  cannot  plead  either  of  those  pleas  to  the 
whole  declaration  ;  but  the  principle  is  just  the  same.  [Parke,  B.  Cloves  v.  irUliams 
was  on  general  demurrer ;  however,  we  no  doubt  relied  upon  that  case  in  Comptun  v. 
Taylor,  where  the  point  arose  on  special  demurrer.]  Those  cases  appear  to  have  been 
decided  from  the  Court  having  attributed  too  much  weight  to  the  verbal  language 
used  in  the  forms  of  the  counts  on  bills  of  exchange,  given  in  the  rule  of  T.  T., 
1  Will.  4.  Alderson,  B.,  observed,  in  Compton  v.  Taylor,  that  "the  forms  given  in  the 
rules,  which  apply  to  both  assumpsit  and  debt,  make  no  difference  in  the  cases :  .  .  . 
one  form  is  given  for  both,  and  this  is  that  form."  But  it  is  to  be  observed,  that  the 
rule  itself  speaks  of  the  schedule  of  forms  as  being  drawn  up  as  applicable  to  actions 
of  assumpsit  only  ;  and  goes  on  to  say,  that  "  if  any  declaration  in  debt  for  similar 
causes  of  action,  and  for  which  the  action  of  assumpsit  would  lie,"  shall  exceed  the 
length  of  those  forms,  no  costs  of  the  excess  shall  be  allowed  to  the  plaintiff;  and 
Umith  V.  Cox  shews,  that  the  intention  of  the  rule  was  not  to  create  any  confusion 
between  the  two  forms  of  action.  It  is  very  important  to  a  defendant,  in  an  action 
on  a  bill  or  note,  whether  it  is  debt  or  assumpsit,  because  in  the  former  case  execution 
would  go  against  him  on  the  judgment,  without  any  intermediate  proceeding  ;  whereas 
in  the  latter  there  is  a  rule  to  compute.  Again,  the  form  of  the  plea  of  payment  into 
Court  is  different.  [Parke,  B.  The  question  is,  whether  the  general  conclusion  is  not 
sufficient  to  shew  that  there  are  counts  in  debt.]  In  Brill  v.  Neele,  each  of  the  counts 
concluded  by  stating  that  an  action  had  accrued,  &c.  The  defendant  has  a  right  to 
know  with  certainty,  from  the  declaration,  vvhich  is  the  form  of  action.  [Parke,  B. 
It  is  not  pointed  out  by  the  demurrer  that  it  is  ambiguous  whether  [283]  it  is  in  debt 
or  assumpsit ;  the  only  objection  is  that  of  misjoinder.  Alderson,  B.  The  objection 
of  uncertainty  is  not  taken.]  The  defendant  has  a  right,  if  these  counts  bear  a  double 
aspect,  to  assume  against  the  plaintiff  that  they  are  counts  in  assumpsit. 

There  is  also  a  formal  objection  to  the  fifth  count.  The  count  states  the  acceptor 
as  being  one  W.  Watson.  It  ought  to  have  shewn  what  was  his  Christian  name,  or 
that  he  was  designated  in  the  bill  of  exchange  as  W.  Watson  :  Appelmans  v.  Blanche 
(14  M.  &  W.  154),  Ceal  v.  Cockhurn  (7  Scott,  N.  K.  413).  The  party  pleading  must 
either  set  out  the  name  at  full  length,  or  bring  himself  within  the  exception  in  the 
statute. 

Another  objection  of  form  exists  to  all  the  counts  on  this  bill  of  exchange,  except 
the  first ;  namely,  that  they  do  not  state  that  the  particular  bill  mentioned  in  each 
count  was  indorsed  to  the  Banking  Company.  They  only  speak  of  the  "  said  bill  ;  " 
which  may  i-efer  to  that  mentioned  in  the  first  count.  They  ought  to  have  described 
it  as  the  last-mentioned  bill.  [Alderson,  B.  Does  not  the  word  "  said "  refer  to 
the  last  antecedent?]  Ashfou  v.  Bretitl  (14  M.  &  W.  106)  is  a  case  which  illustrates 
the  strictness  with  which  the  Court  looks  at  the  term  "  last  aforesaid,"  or  words 
of  like  import. 

Butt,  contra.  The  case  just  cited  is  quite  distinguishable  from  the  present. 
There  it  was  altogether  uncertain   which  parcel  of  goods  was  referred   to  as  "  last 
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aforesaid."  But  the  word  "said"  always  prima  facie  refers  to  tiie  last  antecedent, 
until  something  is  shewn  to  render  a  dill'erent  constiuction  necessary.  Each  count 
here  constitutes  a  separate  cause  of  action ;  and  it  will  not  be  assumed  that  any  of 
the  counts  has  reference  to  the  preceding  ones.  As  [284]  to  this  point,  he  cited  Rex 
V.  Wright  (1  Ad.  &  E.  434)  ;  Finch's  Discourse  of  Law,  b.  1,  ch.  3,  there  cited. 

.Secontlly,  as  to  the  objection  to  the  5th  count.  It  is  the  invariable  course  of 
pleading,  since  the  stat  3  &  4  Will.  4,  c.  42,  so  to  describe  the  parties  to  a  bill  or 
note.  [Parke,  B.  You  ought  to  say,  "therein  described  as  \V.  Watson"  You 
cannot  depart  from  the  rule  of  the  common  law,  without  shewing  that  such  is  the 
designation  of  the  party  in  the  bill :  otherwise  you  may,  in  every  case,  describe  a 
party  by  his  initials.]  The  real  name  of  the  party  may  be  wholly  unknown. 
[Alderson,  B.  Y^ou  need  only  say  that  he  is  "  therein  described  "  as  W.  Watson. 
Parke,  B.  It  does  not  follow,  because  you  allege  that  the  defendant  directed  the 
bill  to  \V.  Watson,  that  he  was  so  described  on  the  face  of  the  bill.]  How  can  the 
Court  intend  that  the  real  name  is  not  W.  merely  1  [Parke,  B.  You  have  no  right 
under  the  statute  to  designate  a  party  by  his  initials,  unless  he  is  so  designated  in 
the  instrument ;  then  you  ought  to  shew  that  he  was  so  designated.]  He  cited  Walker 
V.  Parkins  (2  D.  &  L.  982),  and  Liiu/sai/  v.  U'cUs  (3  Bing.  N.  C.  777). 

As  to  the  objection  to  the  statement  of  the  plaintiff's  title  as  public  officer,  he  cited 
Owen  V.  Waters  (2  M.  &  W.  91).     And, 

Per  Curiam.  Y'ou  may  amend,  if  you  think  fit,  on  payment  of  costs,  by  striking 
out  the  5th  count :  as  to  the  other  counts  of  the  declaration. 

Judgment  for  the  plaintiff. 

[285]  LiLLYWiiiTE  V.  Devereux.  Feb.  21,  1846. — A.,  being  himself  yearly  tenant 
of  a  house  to  B.,  underlet  the  house  and  furniture  at  a  weekly  rent  to  C.  A. 
being  desirous  of  getting  rid  of  his  tenancy  at  the  end  of  the  current  year, 
offered  to  sell  the  furniture  to  C.  for  £50 ;  which  C.  thought  too  much,  but 
verbally  agreed  to  have  it  valued,  and  to  pay  so  much  as  it  should  be  found 
worth,  on  B.'s  agreeing  to  accept  him  as  his  tenant  instead  of  A.  The  furniture 
was  valued  at  £80,  which  C.  refused  to  give,  but  then  oft'ered  the  £50.  Before 
the  expiration  of  the  year,  an  agent  of  A.  took  the  key  out  of  the  door  and  gave 
it  to  C,  telling  him  that  he  must  settle  with  A.  himself  about  the  furniture.  B. 
refused  to  accept  C.  as  his  tenant,  and  he  continued  to  occupy  the  house  and  use 
the  fuiniturc  as  before,  but  continually  giving  notice  to  A.  to  take  away  the 
furniture,  which  he  refused  to  do;  and  after  the  lapse  of  three  months,  C.  sent  it 
to  a  broker's : — Held,  that,  upon  these  facts,  there  was  no  evidence  to  go  to  the 
jury  of  an  acceptance  by  C.  of  the  furniture,  under  a  contract  of  sale,  to  satisfy 
the  Statute  of  Frauds. 

This  was  an  action  brought  against  the  defendant  as  executrix  in  her  own  wrong 
of  James  Edward  Devereux,  deceased.  The  declaration  contained,  amongst  others,  a 
count  for  the  use  and  occupation  of  a  dwelling-house,  and  also  a  count  for  goods  sold 
and  delivered  to  tlie  deceased  in  his  lifetime,  and  promises  by  him.  Nothing  turned 
on  the  other  two  counts.  At  the  trial,  before  Tindal,  C.  J.,  at  the  last  Assizes  for 
Surrey,  it  appeared  that  the  defendant  was  the  daughter  of  the  deceased,  and  had 
intermeddled  with  his  properly  after  his  cleeeaso.  It  was  proved  in  evidence,  that  the 
house  had  been  let  furrrislied  b}' the  plaintiff  to  the  deceased,  at  11.  5s  per  week. 
About  the  middle  of  December,  1845,  the  plaintiff,  who  was  himself  a  tenant  to  a 
Wra.  Kent,  was  desirous  of  getting  rid  of  that  tenancy  from  the  25th  of  the  month, 
the  end  of  the  current  year  of  his  holding,  and  offered  to  sell  the  furnitui'e  of  the 
house  to  the  deceased  for  £50.  This  the  deceased  thought  too  much,  but  ver-bally 
agreed  to  have  the  goods  valued,  and  pay  as  much  as  they  should  be  found  worth, 
Mr.  Kent  agr-eeing  to  accept  the  deceased  as  tenant  fr'oni  that  day.  (Jn  the  14th,  a 
valuer'  of  the  name  of  Piggott  was  sent  for',  with  the  appr-oliation  of  both  parties,  who 
valued  the  goods  at  £80.  This  the  defendant  I'cfused  to  give,  but  offered  to  give  the 
amount,  £50,  at  which  the  plaintiff  had  before  offered  to  sell  them.  On  Christmas 
eve,  one  KUand,  the  br-othei-irr-law  of  the  plaintiff',  took  the  key  out  of  the  street  door 
of  the  house  and  gave  it  to  the  defendairt — the  deceased  being  at  that  time  very  ill — 
with  a  view  of  giving  np  the  house  to  the  deceased,  that  a  new  holding  shoirld   be 
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commenced  after  that  [286]  period  under  Kent.  On  that  occasion  the  defendant  said, 
after  she  received  the  key,  "  How  about  the  furniture  ? "  to  which  EUand  replied, 
"You  must  settle  about  that  with  Wm.  Lillywhite  (the  plaintiff).  Kent  refused  to 
receive  the  deceased  as  his  tenant,  and  he  continued  to  occupy  the  house  and 
furniture  <is  before,  giving  to  the  plaintiff,  however,  continually  notice  to  take  away 
the  furniture,  which  he  refused  to  do;  and  ultimately,  about  the  17th  of  March 
following,  it  was  removed  by  the  deceased  to  a  broker's  near,  and  notice  thereof  was 
given  to  the  plaintiff.  Soon  afterwards,  the  dece;vsed  removed  to  another  house  with 
his  daughter.  The  action  was  brought  to  recover  the  rent  up  to  this  period,  and  also 
the  price  of  the  furniture.  The  Lord  Chief  Justice  directed  the  jury,  first,  that  there 
was  no  evidence  of  any  change  in  the  terms  of  the  tenancy,  as  the  intended  holding 
under  Kent  bad  gone  off,  and  without  the  consent  of  the  plaintiff  to  letting  the  house 
at  a  lower  rent  than  the  U.  5s.  per  week;  and,  secondly,  that  it  w;is  for  the  jury  to 
say,  whether,  by  continuing  in  possession  after  the  valuation,  the  deceased  did  not 
accept  and  take  possession  of  the  furniture  at  the  valued  price.  The  jury  found  a 
vei-dict  on  both  counts,  damages  £92. 

In  last  Michaelmas  Term,  Montagu  Chambers  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  contending  that  there  was  no  evidence  of  any  delivery 
or  acceptance  of  the  furniture,  within  the  Statute  of  Frauds. 

Dowling,  Serjt.,  now  shewed  cause.  It  w;vs  altogether  a  question  for  the  jury  to 
determine  whether  there  had  been  a  sufficient  acceptance  of  the  goods  to  satisfy  the 
Statute  of  Frjiuds.  And  there  w;is  in  this  ciise  evidence  of  the  acceptance  to  go  to 
the  jury.  It  was  pi-oved  that  the  deceased  hud  bargained  for  this  furniture;  that  it 
had  been  valued  for  him  to  take,  and  that  he  afterwards  continued  to  use  it.  Even 
where  goods  have  remained  in  the  possession  of  the  vendor,  that  has  not  been  con- 
sidered of  itself  sufficient  to  [287]  prevent  the  statute  from  being  satisfied,  if  this  was 
at  the  instance  of  the  vendee:  Elmore  v.  Stone  (1  Taunt.  -toS),  Edan  v.  Dudfield 
(1  Q.  B.  302;  4  P.  &  D.  656).  The  deceased  never  did  any  act  to  repudiate  the 
goods,  and  mere  words  will  not  do  for  that  purpose.  How  otherwise  could  he  have 
accepted  them  I  [Piatt,  B.  Wherever  the  supposed  vendee  exercises  a  dominion  over 
the  thing  supposed  to  be  sold,  it  is  not  for  the  jury  to  say  whether  they  will  refer  it 
to  the  sale  or  not  ?]     The  Court  then  called  on 

Chambers  and  Fortescue,  in  support  of  the  rule.  It  is  quite  impossible  that  the 
ruling  of  the  learned  judge  can  be  right  on  both  points.  He  first  tells  the  jury  there 
is  no  evidence  of  any  change  in  the  terms  of  the  tenancy,  the  intended  arrangement 
with  Kent  having  gone  ofi  :  and  he  then  leaves  it  to  the  jury  to  s;>y,  whether,  notwith- 
standing the  oecup;»tion  by  the  deceased  was  to  be  of  the  same  nature  and  at  the  same 
rent  as  before,  the  fact  of  his  using  the  furniture  w;is  not  evidence  of  his  acceptance 
of  it  under  the  assumed  sale.  Now,  the  original  tenancy  was  of  a  house  and  furniture  ; 
and  although  the  rent  issues  out  of  the  realty,  yet  it  is  considered  that  the  realty  is 
so  far  improved  by  the  furnishing,  as  to  make  the  eviction  of  the  furniture  occasion  a 
suspension  of  the  rent.  How,  therefore,  c;in  such  use  of  such  furniture  be  any  evidence 
whatever  of  the  possession  as  owner  1  Is  not,  on  the  contrary,  the  demand  and  pay- 
ment of  rent  for  it  clear  and  conclusive  evidence  to  the  contrary  ?  There  is  no  evidence 
whatever  of  any  intention  of  the  parties  that  the  dece;ised  should  thereafter  hold  from 
the  plaintiff"  on  the  terms  on  which  he  was  to  have  held  of  Kent,  if  the  arrangement 
bad  not  gone  off.  The  ceremony  of  the  delivery  of  the  key  w;is  with  reference  to  a 
holding  under  Kent, — a  giving  up  possession  to  the  deceased  as  his  agent  and  tenant, 
— which  Kent  refused  to  recognise;  and  the  plaintiff conse-[288]-quently  continued 
Kent's  tenant.  In  like  maimer  the  verbal  arrangement  respecting  the  furniture  had 
reference  to  the  intended  holding  umler  Kent.  Now,  it  is  not  pretended  that  there 
was  any  note  in  writing  to  satisfy  the  statute,  and  it  is  admitted  that  the  deceased, 
in  words,  always  repudiated  the  purchjvse.  Then,  if  there  w;is  a  delivery  and  accept- 
ance, when  was  it  ?  Not,  confessedly,  at  the  time  the  valuation  wiis  made  known,  for 
at  that  time  the  plaintiff  had  only  a  reversionary  right  to  sell,  and  rent  was  paid  and 
accepted  up  to  Christmas  following,  as  for  both  house  and  furniture.  Was  it  then 
when  the  ceremony  of  the  delivery  of  the  key  took  place !  Certainly  not ;  because, 
at  that  time,  the  present  defendant  is  proved  to  have  said  to  EUand,  "  How  about  the 
furniture  ? "  to  which  he  replied,  "  You  must  settle  with  Lillywhite  (the  plaintiff) 
about  that ; "  and  it  could  not  be  afterwards,  because,  as  the  jury  have  found,  jiccord- 
ing  to  the  opinion  of  the  Chief  Justice,  and  as  the  fact  was,  the  occupation  was  on 
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the  same  terms  as  before.  There  have,  indeed,  been  many  wuses  in  wliieh  a  con- 
stiuetive  or  symbolical  delivery  has  been  held  siiHicient :  but  in  every  one  some  act 
h;is  been  done  l>y  the  party  held  lialile — some  change  in  the  stnto  of  circunistancos 
has  occurred,  indicative  of  an  intention  to  accept.  In  0/iaplhi  v.  liotierx  (1  East,  192), 
a  stack  of  hay,  standing  on  the  plaintitl'.s  premises,  was  solil ;  the  defetid.mt  had  it  cut, 
and  took  away  jwrt :  here  was  an  .act  done  by  the  parties,  and  it  was  held  .sullicient. 
So,  in  llohde  v.  Thirailix  (G  B.  &  C.  .'Ji^J^),  there  was  a  sale  of  sugar  in  bulk,  twenty 
hogsheads,  to  be  tilleii  by  vendors:  four  were  filled  and  delivered,  the  rest  tilled  up, 
and  notice  given  to  vendees,  who  said  the\'  would  send  for  them.  So  in  lluiiij  v. 
Mintit  (11  Kast,  210),  certain  turpentine  casks  were  tilled  up,  with  others,  by  the 
direction  of  the  buyers,  and  it  was  held,  the  goods  being  bulky,  to  make  a  complete 
transfer  of  property  to  the  buyers.  Many  other  cases  to  the  .same  elVect  might  be 
cited,  but  in  every  [289]  one  of  them  there  hiis  been  some  act  done,  some  change  of 
circumstances  or  dealing  with  the  property,  indicative  of  a  change  of  ownership.  Hero 
is  a  total  absence  of  any  such  evidence  :  the  parties  were  landlord  and  tenant  of  house 
and  furniture  up  to  ("hristnnis;  they  remained  .so  after  Chiistmas  ;  they  held  the 
furniture  as  tenants  before,  and  their  possession  of  it  after  was  consistent  with  the 
same  holding.  Even  in  the  case  which  h.us  pcrh.ips  gone  further  than  any  other  upon 
this  subject,  Kihin  v.  Ihuljield,  there  was  some  evidence  ;  for  there  the  defendant  sold 
the  goods  again,  and  rendered  ;i  debtor 'and  creditor  account,  the  goods  being  at  the 
time  in  his  possession  ;  and  this  was  held  sullicient  evidence  of  acceptance  to  go  to 
the  jury. 

Hut  though  it  is  generally  true,  that  whether  there  is  .my  evidence  is  a  question  for 
the  judge,  but  the  cHect  of  the  evidence  a  tpiestion  for  the  jury,  there  are  man}-  eases  to 
shew  that  evidence,  to  bind  a  party,  must  be  of  a  clear  anil  decisive  character  ;  and  slight 
circumstances,  though  r.aising  a  suspicion  of  intention,  are  not  to  be  left  to  the  jury  in 
cases  arising  under  the  Statute  of  Frauds.  Thus,  in  Tiinpcx/v.  Fitz(ii'i(il(l  (.'i  H.  vfc  Aid. 
fi.SO),  a  horse  was  sold  l)v  the  plaintitV  to  the  defendant,  to  be  t.iken  aw.ay  and  paid  for  at 
acertain  time  ;  shortly  before  the  expir.ition  of  that  time,  he  called,  s.iw  the  horse,  and 
rode  him,  and  gave  diiections  about  his  treatment  ;  aTid  it  was  left  to  the  jur}'  to  say 
whether,  in  so  doing,  he  was  exercising  an  act  of  ownership,  or  whether  it  was  merely 
by  way  of  trial,  and  the  jury  h.aving  found  a  verdict  for  the  i)l.iintilV,  the  Court  set  it 
aside  for  misdirection,  and  granted  a  new  trial.  So,  likewise,  in  Nowc  v.  rahntr 
(3  H.  it  Aid.  .'Vil),  an  act  was  done  which  in  an  ordinary  wise  it  woultl  be  dillicult  to 
say  was  not  evidence,  of  however  slight  a  nature  ;  but  the  Court  held,  that  the  (|uestion 
ought  not  to  be  left  to  a  jury,  and  a  rule  was  made  absolute  to  set  aside  the  verdict 
and  enter  a  nonsuit,  leave  having  been  [290]  reserved  for  that  purpose.  [Pollock,  C.  B. 
What  do  you  say  is  evidence  that  should  be  left  to  a  jury  !]  It  is  ditlieult  to  lay  down 
a  general  rule  on  the  subject ;  but  these  cases,  and  others  to  the  same  effect,  are 
sufficient  to  shew  th.at  the  act  of  ownership  must  be  une<)uivocal,  and  not  every  slight 
matter  from  which  an  inference  may  be  drawn  is  to  be  left  to  a  jury.  In  the  present 
case,  however,  there  was  no  evidence  whatever,  no  change  of  circumstances,  either  in 
the  parties  or  the  goorls  ;  no  ch.mge  of  jiossession,  or  of  the  char.icter  of  j)ossession, 
and  the  decea.sed  from  the  first  to  the  last  repudiated  the  eontr.ict  of  sale. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Ai.DKKSdN,  B.  This  case  was  ;irgued  last  term  before  my  Lonl  Chief  liarun,  my 
Brother  I'latt,  and  myself.  The  motion  was,  that  there  should  be  a  new  trial,  uidoss 
the  plainliU'  would  con.sent  to  reduce  the  verdict.  There  were  two  demands  :  one  for 
the  use  and  occupation  of  a  house  ;  and  the  question  as  to  that  was,  whether  the  rate 
of  charge  should  bo  as  for  a  furnished  or  an  unfnrin'shed  house  ;  in  the  one  case,  the 
amount  of  rlaniages  lioing,  as  to  this  part  of  the  cleniand,  .fifi,  in  the  other,  171.  lOs. 
The  second  demand  was  for  the  price  of  the  furniture,  alleged  to  have  been  sold  by 
I  in;  ])lainti(rto  the  docease<l.  This  question  turned  upon  the  fact,  whether  there  had 
been  an  acceptance  of  goods  by  the  testator,  .so  as  to  take  the  case  out  of  the  operation 
of  the  Statute  of  Fr.iuds  ;  there  was  no  contract  in  writing  for  the  ])urch;ise.  The 
Lord  Chii^f  .Justice  left  this  question  to  the  jury,  who  found  in  favour  of  the  ])laintiff. 
The  goods  in  question,  the  subject  of  dispute,  were  in  the  possession  of  the  defendant 
at  the  time  when  the  ('ontiact  was  m.ide. 

[291]  No  doubl  can  be  entertained,  after  the  ease  of  I'llau  v.  liwljii-1,1,  wliicri  was 
well  dciided  by  the  Court  of  Queen's  Bench,  that  this  is  a  question  of  fact  for  the 


860  RAWLINSON    r.  CLARKE  15M.&W.  292. 

jury  ;  and  that,  if  it  appears  that  the  conduct  of  a  defendant,  in  dealing  with  goods 
already  in  his  possession,  is  wholly  inconsistent  with  the  supposition  that  his  former 
possession  continues  unchanged,  he  may  properly  be  said  to  have  accepted  and  actually 
received  such  goods  under  a  contract,  so  as  to  take  the  case  out  of  the  operation  of 
the  Statute  of  Frauds  : — as,  for  instance,  if  he  sells  or  attempts  to  sell  goods,  or  if  he 
disposes  absolutely  of  the  whole  or  any  part  of  them,  or  attempts  to  do  so,  or  alters 
the  nature  of  the  property,  or  the  like.  But  we  think  such  facts  must  be  clearly 
shewn  ;  and,  in  this  ca.se,  after  careful  consideration  of  all  the  facts  contained  in  my 
Lord  Chief  Justice's  notes,  we  can  find  no  sufficient  evidence  of  this  sort.  We  there- 
fore think  the  verdict  of  the  jury,  as  to  this  part  of  the  case,  is  altogether  wrong; 
and  that  there  really  was  no  evidence  of  acceptance,  so  as  to  take  this  case  out  of  the 
operation  of  the  Statute  of  Fi-auds.  And  if  so,  it  is  clear  that  the  subsequent  posses- 
sion by  the  testator  was  the  use  and  occupation  of  a  furnished  and  not  of  an  unfurnished 
house.  We  therefore  think  there  should  be  a  new  trial,  unless  the  plaintiff  consents 
to  reduce  the  damages  to  171.  10s. 
Rule  absolute  accordingly. 


[292]      In    the    Exchequer    Chamber. 

(In  Error  from  the  Court  of  Exchequer.) 

Rawlinson  v.  Clarke.  Feb.  6  &  7,  1846. — A.  sold  to  B.,  by  deed,  his  interest  in 
the  profession  and  practice  of  a  surgeon  and  apothecary,  carried  on  by  him  in 
Park-street,  Camden  Town,  for  £900,  £500  to  be  paid  on  the  e.\ecution  of  the 
deed,  and  £400  at  the  expiration  of  a  year.  A.  covenanted  not  to  exercise  the 
profession  within  three  miles  of  his  then  place  of  business ;  and  also,  that,  during 
the  space  of  one  year  from  the  date  of  the  deed,  he  should  continue  to  reside  in 
Park-street  afoi'esaid,  and  to  carry  on  and  attend  to  the  said  profession  and 
practice  as  he  had  hitherto  done ;  and  that  he  would,  to  the  utmost  of  his  power, 
introduce  B.  to  his  patients,  and  do  every  reasonable  act  for  promoting  the 
interest  of  the  concern.  And  B.  covenante<),  in  consideration  thereof,  to  allow 
A.,  during  the  year,  a  moiety  of  the  clear  profits  of  the  concern,  to  be  paid  at 
the  expiration  thereof: — Held,  that  the  parties  were  not  hereby  constituted 
partners  in  the  trade  during  the  first  year,  and,  therefore,  that  B.  might  sue  A. 
for  monies  received  by  him  from  their  patients  during  that  year. 

[S.  C.  15  L.  J.  Ex.  171  :  in  Court  below,  U  M.  &  W.  187.] 

Covenant.  The  declaration  stated,  that,  by  a  certain  indenture,  dated  the  llth 
day  of  May,  1843,  made  between  the  plaintifl'  and  defendant,  the  defendant  covenanted 
that  he  would  pay  the  plaintiff"  £400  at  the  times  and  in  the  proportions  following, 
viz.,  one  moiety  on  the  llth  of  November  then  next,  and  the  remaining  moiety  on 
the  llth  of  May,  1844.  And  it  was  further  agreed  between  the  parties,  that  the 
drugs,  stock  in  trade,  utensils,  and  shop-fixtures  of  the  plaintiff,  then  upon  certain 
premises  in  Park-street,  Camden  Town,  should  be  valued  by  a  competent  person,  to 
be  named  by  the  plaintiff  and  defendant  in  the  usual  way,  and  the  amount  thereof 
paid  by  the  defendant  to  the  plaintiff;  one  moiety  thereof  immediately  the  value  of 
the  said  drugs,  stock  in  trade,  &c.,  should  be  ascertained,  and  the  other  moiety  at  the 
expiration  of  one  year  from  the  date  of  the  said  indenture  Averment  that  the 
said  drugs,  stock  in  trade,  utensils,  and  shop-fixtures,  were  forthwith,  and  before  the 
expiration  of  one  year,  valued  by  a  competent  person,  to  wit,  one  S.  Lahee,  named  by 
the  plaintiff  and  the  defendant  in  the  usual  way,  at  £190,  of  which  the  defendant  had 
notice ;  and  that  a  year  had  elapsed  from  the  date  of  the  said  indenture  before  the 
commencement  of  the  suit.  First  [293]  breach,  that  although  the  defendant  had  paid 
the  first  moiety  of  the  said  £400,  he  had  refused  to  pay  the  other  moiety  of  the  said 
sum  of  £400.  Second  breach,  that  although  the  defendant  had  paid  one  moiety  of 
the  value  of  the  said  drugs,  stock  in  trade,  &c.,  immediately  the  same  was  ascertained, 
yet  he  had  refused  to  pay  the  other  moiety  of  the  said  value  at  the  expiration  of  one 
year  from  the  date  of  the  said  indenture. 

Second  plea,  set  off  for  money  had  and  received,  money  paid,  and  on  an  account 
stated.     The  plaintifl'  traversed  the  set  off,  and  issue  was  joined  thereon. 
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Third  plea,  as  to  the  second  breach,  that  the  said  drugs,  stock  in  trade,  utensils, 
and  shop-fixtures,  were  not  at  any  time  valued  by  a  competent  person  named  by  the 
plaintiff  and  defendant,  modo  et  forma.     Issue  thereon. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after  Hilary 
Term,  1845,  when  the  plaintiff  below  gave  in  evidence  that  Lahee  was  agreed  to  by 
the  plaintiff  and  defendant  as  a  proper  jierson  to  value  the  drugs,  stock  in  trade, 
utensils,  and  shop-fixtures  ;  that  the  valuation  being  complete<l,  except  as  to  the  drugs, 
a  sum  of  ,£70  was  agreed  on  by  the  plaintiff  and  defendant  as  the  value  of  the  drugs, 
and  £50  as  the  value  of  a  horse  and  gig  belonging  to  the  plaintiff  below,  making, 
together  with  the  rest  of  the  valuation,  £190,  £95  of  which  was  then  paid  by  the 
defendant  to  the  plaintiff,  and  a  receipt  given  for  it.  The  Chief  Baron  left  it  to  the 
jury  to  say  whether  the  horse  and  gig  were  part  of  the  stock  in  trade  ;  and  that,  if 
they  were  of  opinion  that  such  was  the  c;ise,  the  plaintiff  was  entitled  to  a  verdict  on 
the  third  plea.  To  this  ruling  the  defendant  below  excepted.  The  bill  of  exceptions 
also  stated,  that  the  counsel  for  the  said  E.  A.  Rawlinson,  "  to  maintain  and  prove, 
on  his  part,  the  issue  joined  upon  the  second  plea,  gave  in  evidence  the  indenture 
mentioned  in  the  declaration, (a)  and  also  offered  to  give  in  evidence  that  divers  [294] 

(a)  The  indenture  was  set  out  in  the  bill  of  exceptions,  and  was  as  follows : — 
"This  indenture,  made  the  11th  da\'  of  May,  1843,  between  J.  Clarke,  &c.,  of  the 
one  part,  and  E.  A.  Kawlinson,  &c.,  of  the  other  part :  Whereas  the  said  J.  Clarke 
has  for  many  years  now  last  past  carried  on  the  profession  or  practice  of  a  surgeon 
and  apothecary  in  Park  Street,  aforesaid,  and  being  desirous  of  disposing  of  the  same, 
he  hath  agreed  to  sell,  and  the  said  E.  A.  Rawlinson  to  purchase  the  same,  at  or  for 
the  price  of  £900,  payable  as  follows :  £500  on  execution  of  these  presents,  and  the 
remaining  sum  of  £400  in  equal  moieties,  that  is  to  say,  one  moiety  on  the  llth  day 
of  November  next,  and  the  remaining  moiety  on  the  llth  day  of  May,  1844,  and 
upon  the  said  J.  Clarke  entering  into  the  several  covenants  and  agreements  herein- 
after mentioned.  Now  these  presents  witness,  that,  for  carrying  the  said  agreement 
into  effect,  and  also  in  consideration  of  the  sum  of  £500  by  the  said  E.  A.  Rawlinson 
to  the  said  J.  Clarke  paid  at  or  upon  the  execution  of  these  presents,  the  receipt 
whereof  &c.,  and  also  in  consideration  of  the  further  sum  of  £400,  to  be  paid  at  the 
times  and  in  the  manner  hereinbefore  mentioned,  he,  the  said  J.  Clarke,  hath  granted, 
bargained,  sold,  assigned,  transferred,  and  set  over,  and  by  these  presents  doth  grant, 
bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said  E.  A.  Rawlinson,  all  interest, 
benefit,  profit,  and  advantage  whatever  to  him,  the  said  J.  Clarke,  to  be  from  thence- 
forth had,  made,  or  obtained  by  or  from  the  said  profession  or  practice  carried  on  by 
him  in  Park  Street  aforesaid,  or  of  any  of  the  patients  now  or  hereafter  belonging 
thereto  (subject  as  to  one  twelvemonth  from  the  date  hereof,  to  the  stipulation  or 
agreement  hereinafter  mentioned),  and  all  the  right  and  title  of  him  the  said  J.  Clarke 
of,  in,  or  to  the  said  profession  or  practice ;  to  have,  hold,  receive,  and  take  all  and 
singular  the  said  interest,  benefit,  profit  and  advantage  to  be  from  thenceforth  had, 
made,  or  obtained  from  the  said  profession  or  practice  and  premises  hereby  assigned 
or  intended  so  to  be,  unto  the  said  E.  A.  Rawlinson,  his  executors,  administrators  and 
assigns,  in  as  full,  large,  and  ample  a  manner  to  all  intents  and  purposes  as  the  said 
J.  Clarke  might  have  held  and  enjoyed  the  same  in  case  these  presents  had  not  been 
made.  And  the  .said  J.  Clarke  doth  for  himself,  his  heirs,  iV:c.,  covenant,  promise,  and 
agree  to  and  with  the'  said  E.  A.  Rawlinson,  his  executors,  &c.,  in  manner  following, 
that  is  to  say,  that  he,  the  said  J.  Clarke,  shall  not  nor  will  at  any  time  or  times 
hereafter,  directly  or  indirectly,  by  himself  or  in  copartnership  with  any  other  person 
or  persons,  ciirry  on  or  exercise  the  practice  or  profession  of  a  surgeon  and  apothecary, 
or  cither  of  them,  either  by  residing  or  visiting  any  patient  within  three  miles  of  the 
present  place  of  business  of  him  the  said  J.  Clarke  in  Park  Street  aforesaid.  And 
further,  that  in  case  of  any  breach  or  non-performance  of  the  coven;int  last  hereinbefore 
contained,  he  the  said  J.  Clarke,  his  heirs,  executors,  and  administrators,  shall  and 
will  pay  unto  the  said  E.  A.  Rawlinson,  his  executors,  &c.,  the  sum  of  £500,  to  be 
recovered  against  him  the  said  J.  Clarke,  his  heirs  &c.,  bj'  the  said  E.  A.  Riwlinson, 
as  and  for  liquidated  damages,  and  not  as  penalty  ;  and  further,  that  he  the  .said 
J.  Clarke  shall  and  will,  to  the  uttermost  of  his  power,  at  all  times  from  henceforth, 
introduce  the  said  E.  A.  Rawlinson  to  his  said  profession  or  practice,  and  to  the  present 
patients  of  him  the  said  J.  Clarke,  and,  as  far  as  practicable,  to  those  who  have  hitherto 
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sums  of  money  had  been  received  by  the  said  J.  Ckrke  from  divers  persons,  who, 
during  the  first  year  from  the  [295]  date  of  the  said  indenture,  were  patients  of  the 
said  Clarke  and  Kawlinson,  for  bills  due  from  such  persons  for  medicine  [296]  and 
attendance  furnished  and  bestowed  to  them  i-espectively  in  the  said  business,  so  carried 
on  during  the  first  year  as  in  the  said  indenture  is  mentioned  and  provided,  no  part 
of  which  sums  of  money  has  been  paid  by  the  said  Clarke  to  the  said  Rawlinson ; 
whereupon  the  Lord  Chief  Baron  refused  to  admit  any  evidence  of  monies  received 
by  the  said  Clarke  from  the  said  patients,  during  the  first  year." 

The  defendant  below  excepted  to  the  refusal  of  the  learned  Judge  to  receive  the 
above  evidence. 

The  jury  found  a  verdict  for  the  plaintiflT  below  on  all  the  issues,  and  the  judgment 
was  accordingly  entered  for  him.  On  that  judgment  a  writ  of  error  was  brought  into 
this  Court,  and  the  case  was  now  argued  (a)  by 

Watson,  for  the  plaintiff  in  error.  Two  exceptions  were  taken  and  are  to  be 
considered  in  this  case.  First,  to  the  ruling  of  the  Lord  Chief  Baron,  as  to  the  horse 
and  gig  being  part  of  the  stock-in-trade ;  secondly,  to  the  rejection  of  the  evidence 
tendered  under  the  plea  of  set-ofT. 

L  The  second  breach  alone  is  material  with  reference  to  this  point.  That  breach 
is,  for  not  paying  the  second  moiety  of  the  £190,  at  which  the  drugs,  stock-in-trade, 
&c.,  were  ^'alued  :  and  unless  the  horse  and  gig  were  in  fact  part  of  the  stock-in-trade, 
they  are  not  within  the  covenant.  The  fact  of  the  parties  having  agreed  to  treat 
them  as  stock-in-trade  does  not  alter  the  case  ;  especially  as  it  appears  upon  the  record, 
that  that  agreement  was  come  to  after  the  valuation  was  completed,  except  as  to  the 
drugs.  On  this  part  of  the  case,  he  cited  Littler  v.  Holland  (3  T.  R.  590),  [297]  Broim 
V.  Goodman  (3  T.  R.  592,  n.).  Cook  v.  Jennings  (7  T.  R.  381),  Heard  v.  IVadham  (1  East, 
619),  Gosx  V.  Lm-d  Niigent  (5  B.  &  Adol.  58).  [Erie,  J.  Surely  "  stock-in-trade"  may 
or  may  not  include  the  horse  and  gig,  according  as  the  parties  agree.]  But  even  if 
they  be  so  treated,  the  horse  and  gig  were  not  valued  by  Lahee,  and  his  valuation  is 
a  condition  precedent  to  the  plaintiff's  right  to  recover.  [Tindal,  C.  J.  We  do  not 
think  that  point  is  open  to  you ;  the  exception  is  not  pointed  to  it.     All  that  is 

employed  him  the  said  J.  Clarke  as  such  surgeon  and  apothecary,  and  shall  and  will 
do  every  reasonable  act  the  said  E.  A.  Rawlinson  may  deem  necessary  for  the  continuing 
and  promoting  the  interest  of  the  said  concern.  And  further,  that  he  the  said  J.  Clarke 
shall,  during  the  space  of  one  year  to  be  computed  from  the  day  of  the  date  hereof, 
continue  to  reside  in  Park-street  aforesaid,  and  to  carry  on  and  attend  to  the  said 
profession  or  practice  as  he  has  hitherto  done,  and  as  if  these  presents  had  not  been 
made,  after  which  said  period  he  is  to  quit  such  practice  entirely,  according  to  the 
stipulations  to  that  effect  hereinbefore  mentioned.  And  further,  that  he  the  said 
J.  Clarke,  his  executors,  &c.,  shall  not  nor  will  at  any  time  during  the  remainder  of 
the  term  or  time  for  which  the  said  J.  Clarke  now  holds  a  lease  of  his  present  residence 
in  Park-street  aforesaid,  permit  or  suffer  any  surgeon,  apothecary,  chemist,  or  druggist 
(other  than  the  said  E.  A.  Rawlinson,  his  executors,  &c.)  to  reside,  practise,  or  carry 
on  business  therein.  And  the  said  E.  A.  Rawlinson,  in  consideration  of  the  premises 
last  aforesaid,  hereby  agrees  to  allow  the  said  J.  Clarke,  during  such  period  of  one 
year,  one  moiety  of  the  clear  piofits  of  the  said  concern,  to  be  paid  at  the  expiration 
thereof.  And  further,  the  said  E.  A.  Rawlinson,  for  himself,  his  executors,  &c.,  fuither 
agrees  to  and  with  the  said  J.  Clarke,  his  executors,  itc,  that  he,  the  said  E.  A. 
Rawlinson,  his  executors,  &e.,  shall  and  will  pay  to  the  said  J.  Clarke,  his  executors, 
&c.,  the  sum  of  4001.,  at  the  times  and  in  the  proportions  hereinbefore  in  that  behalf 
mentioned.  And  it  is  further  agreed  by  and  between  the  said  parties  hereto,  that  the 
drugs,  stock  in  trade,  utensils,  and  shop-fixtures  of  the  said  J.  Clarke,  now  upon  the 
premises  in  Park-street  aforesaid,  shall  be  forthwith  valued  by  a  competent  person, 
to  be  named  and  agreed  to  bj'the  said  J.  Clarke  and  E.  A.  Rawlinson  in  the  usual  way, 
and  the  amount  shall  be  paid  by  the  said  E.  A.  Rawlinson,  his  executors,  &.C.,  to  the 
said  J.  Clarke,  his  executors,  &c.  as  follows,  that  is  to  say,  one  moiety  thereof  immedi- 
ately the  value  of  the  said  drugs,  stock  in  trade,  utensils,  and  fixtures  shall  be  ascer- 
tained in  manner  aforesaid  ;  and  the  other  moiety  thereof  at  the  expiration  of  such 
period  of  one  year  as  aforesaid.     In  witness  whereof,"  &c. 

(fl)  Before  Tindal,  C.  J.,  Patteson,  J.,  Coltman,  J.,  Coleridge,  J.,  Maule,  J.,  and 
Erie,  J. 
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material  on  this  issue  is,  whether  the  stock-in-trade  was  properly  valued ;  if  it  was, 
the  issue  ought  to  be  found  for  the  plaiiitifl'  below.] 

2.  Then  the  second  exception  is,  that  the  evidence  of  the  money  received  by  Clarke 
during  the  year  ought  to  have  been  admitted  under  the  plea  of  sct-ofT.  The  effect 
of  this  deed  was  to  transfer  the  business  to  Rawlinson  ininiodiatclv,  a  certiin  sum 
being  allowed  to  Clarke  during  the  j'ear,  by  way  of  salary  for  his  services  in  keeping 
the  business  together.  And  the  circumstance  that  this  sum  is  ti.xed  at  half  the  protits 
of  that  year  does  not  constitute  a  partnership  between  the  two.  All  the  money 
received  during  the  year  belonged  to  Rawlinson  ;  and  therefore,  all  that  Clarke 
received  and  did  not  pay  over  to  liiiwlinson  ought  to  be  taken  in  account  against  him. 
There  is  no  breach  alleging  that  Clarke  has  not  been  paid  his  moiety  of  the  profits  at  the 
end  of  the  year.  [Erie,  J.  Xo  doubt  you  may  assume,  for  the  purpose  of  the  argument, 
that  he  has  been  paid.]  Then  the  argument  on  behalf  of  the  defendant  in  error  must 
be,  that  there  was  a  partnership.  But  it  is  obvious  that  the  parties  never  intended 
that  Clarke  should  paiticipate  in  any  loss  which  might  happen  during  the  first  year  : 
and  it  is  an  indispensable  condition  of  a  partnership,  that  each  of  the  parties  shall 
be  sharers  in  both  the  profits  and  the  losses.  This  is  no  more  than  a  pro  [298]-vision 
for  remunerating  Clarke  for  the  services  to  be  rendered  by  him,  the  value  of  which 
is  reasonably  taken  to  be  a  moiety  of  the  profits.  He  cited  Hcskcth  v.  Blanchard 
(4  East,  U4),  Smilh  v.  JFaison  (2  B.  &  C.  401),  and  iraugh  v.  Camr  (2  H.  Bl.  235). 

Crowder,  for  the  defendant  in  error.  This  evidence  was  rightly  rejected,  it  being 
the  subject  of  an  account  in  equity  merely,  and  not  of  any  legal  demand.  The  true 
c6nstrnction  of  the  deed  is,  that  during  the  first  year  Clarke  was  to  act,  not  as 
agent  for  Rawlinson,  paid  by  wages  for  his  services,  but  as  principal,  jointly  interested 
in  the  profits,  and  held  out  to  the  world  as  a  partner  ;  and  this  was  a  reservation  made 
for  the  benefit  of  Rawlinson,  as  the  purchaser  of  the  business,  in  order  the  better  to 
introduce  him  into  it.  With  respect  to  the  observation,  that  Clarke  had  no  partner- 
ship in  the  losses,  the  answer  is,  that  where  a  person  is  interested  in  the  clear  profits 
of  a  concern,  he  is  of  necessity  interested  also  in  the  losses  :  Story  on  Partnership, 
s.  58.  And  the  presumption  is,  that  a  person  who  receives  a  share  of  the  profits  of 
a  trade,  receives  them  in  the  character  of  a  partner  and  not  of  a  servant.  The  cases 
cited  on  the  other  side  are  distinguishable.  The  decision  in  Hcsketh  v.  Blanchard  has 
been  doubted;  see  CoUyer  on  Partnership,  p.  60,  (2nd  ed.) ;  Story  on  Partneiship, 
8.  57.  [Maule,  J.  The  Court  do  not  seem  to  have  said  anything  more  in  that  case, 
than  that  there  was  no  such  partnership  as  would  prevent  an  action  from  being  brought.] 
In  Smith  v.  Jl'alscm  there  was  a  distinct  agreement  that  the  share  of  the  profits  was 
to  be  received  by  the  plaintifi'  as  agent,  and  in  lieu  of  brokerage.  Thei'e  may  be  a 
partnership  in  the  profits,  though  there  be  none  in  the  property,  of  a  concern  :  Story 
on  Partnership,  s.  32 ;  and  if  there  is  to  be  a  partnership  in  the  profits,  it  is  not  the 
less  a  partnership  because  one  of  them  contributes  [299]  nothing  but  his  labour,  id., 
s.  15;  citing  Pothier,  De  Societe,  n.  8,  9,  10.  And,  by  special  agreement,  a  paitner 
may  share  in  the  profits  and  not  be  account;ible  for  the  losses,  the  profits  being 
calculated  after  deducting  the  losses ;  so  that  if,  on  the  dissolution  of  the  partnership, 
the  total  profits  exceed  the  total  losses,  the  party  shall  take  his  share  of  the  surplus; 
but  if  the  total  losses  exceed  the  total  profits,  he  shall  not  share  the  excess  of  loss. 
The  maxim  of  the  Roman  Law  was  in  accordance  with  this  view — "  Neque  enim 
lucrum  intelligitur  nisi  omni  damno  deducto,  neque  danuuim  nisi  omni  lucro  deducto" 
(Donat.,  b.  1,  tit.  8,  s.  1,  art.  7,  8,  9).  And  a  partner  who  is,  at  the  end  of  the  year, 
entitled  to  a  proportion  of  the  clear  profits,  does  so  far  necessaiily  share  in  the  losses, 
because  the  clear  profits  can  only  be  ascertained  after  taking  an  account.  In  order 
to  exclude  a  partneiship,  there  ought  to  be  an  express  stipulation  that  the  party  is  to 
fill  the  character  of  agent  or  servant  only:  Ex  parte  Hamper  (17  Ves.  404,  412), 
Knmrlct  v.  Ilaiighhn  (CoUyer  on  Partnership,  22),  see  3  Kent's  (,'omnientarics,  p.  27. 
[Erie,  J.  The  introducing  Rawlinson  into  the  business  might  make  Clarke  a  partner 
quoad  alios,  but  not  neccs.sarily  so  inter  se.  Maule,  J.  Clarke  may  be  entitled  to 
an  account  at  the  end  of  the  year,  iti  order  to  ascertain  the  amount  payable  to  him, 
but  that  does  not  shew  that  Rawlinson  may  not  sue  him  for  money  had  and  received 
during  the  year.  C'oleriflge,  .1.  If  at  the  cn<l  of  the  year  bad  debts  were  calculated, 
and  the  result  fcikcn  of  the  profits,  and  Rawlinson  were  obliged  to  pay  half  of  the 
whole,  whether  he  had  received  them  or  not,  that  would  be  anything  but  a  partner- 
ship.]    It  clearly  is  not  necessary  that  the  word  partnership  should  be  used  in  order 
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to  create  that  relation :  Cheap  v.  Cramond  (4  B.  &  Aid.  663).  He  referred  also  to 
Bond  V.  Pittard  (3  M.  &  W.  357),  aud  Bob  v.  Halsey  (16  John.son's  American 
Reports,  34). 

[300]  Watson  was  not  called  upon  to  reply. 

TiNDAL,  C.  J.  This  action  was  brought  by  the  plaintiff  below  against  the  defen- 
dant below,  to  recover  £95,  the  residue  of  a  valuation  of  drugs  and  stock  in  trade ; 
in  answer,  the  defendant  below  pleaded  a  set-off  for  money  had  and  received  by  the 
plaintiff  to  the  use  of  the  defendant.  The  Chief  Baron,  who  tried  the  cause,  on 
evidence  being  offered  that  Clarke  had  received  sums  of  money,  as  the  defendant 
below  contended,  to  his  use,  refused  to  receive  such  evidence,  on  the  ground  that  the 
money  so  sought  to  be  set  off  was  due  to  both  as  partners,  and  that  it  could  not  be 
considered  as  money  had  and  received  to  the  use  of  the  defendant  below  at  all,  until 
an  account  had  been  taken  of  the  partnership  funds.  That  is  the  question  which  we 
have  to  consider,  and  it  depends  on  the  proper  construction  of  the  deed  entered  into 
between  the  parties.  It  appears,  that,  by  the  deed,  dated  the  11th  of  May,  1843, 
Clarke  sells  his  business  to  the  defendant  Rawlinson,  and  agrees  to  introduce  him  into 
the  business,  upon  having  a  share  of  the  profits  of  the  first  year;  and  it  becomes 
extremely  important  to  see  whether  the  provisions  of  that  deed  are  consistent  with 
the  existence  of  a  partnership  between  the  parties  during  the  year.  The  deed  first 
recites,  that  Clarke  had  agreed  to  sell,  aud  Rawlinson  to  purchase,  the  business,  on 
Clarke  being  paid  £900,  of  which  £500  was  to  be  payable  immediately,  and  the 
residue  in  equal  moieties,  on  the  11th  of  November,  1843,  and  the  11th  of  May,  1844, 
and  on  Clarke  entering  into  the  covenants  and  agreements  thereinafter  mentioned. 
All  these  payments  had  been  made,  except  the  moiety  of  £200,  which  was  to  be  paid 
at  the  end  of  the  year.  Then  Clarke,  in  consideration  of  this  agreement,  grants, 
bargains,  sells,  and  assigns  to  Rawlinson  "  all  the  interest,  benefit,  &c.,  of  him  the  said 
J.  Clarke,  to  be  from  henceforth  had,  made,  or  obtained  from  the  profession  and 
practice  so  carried  on,  or  of  any  of  the  patients  now  [301]  or  hereafter  belonging 
thereto  ; "  therefore,  in  its  terms,  the  assignment  of  the  business  takes  effect  immediately 
from  the  execution  of  the  deed  ;  but  it  goes  on  to  say, — and  that  is  the  only  point  as 
to  which  any  question  can  arise, — "subject,  as  to  one  twelvemonth  from  the  date 
hereof,  to  the  stipulation  or  agreement  hereinafter  mentioned."  Now,  looking  at  that 
stipulation,  the  effect  of  it  seems  to  the  Court  to  be  only  to  make  a  certain  allowance 
to  Clarke  during  the  first  year,  but  not  to  give  him  any  interest  in  the  profits  of  the 
business  during  that  time,  so  that  the  deed  would  still  operate  as  an  assignment  of  the 
whole  of  the  profits  from  the  day  of  its  date,  subject  only  to  such  stipulation  as  to  the 
remuneration  of  Clarke  for  work  and  labour  to  be  done  by  him.  It  then  goes  on  with 
a  covenant  by  Clarke,  "that  he  will  not,  at  any  time  hereafter,  directly  or  indirectly, 
by  himself  or  in  copartnership  with  any  other  persons,  carry  on  or  exercise  the  practice 
or  profession  of  a  surgeon  or  apothecary,  either  by  residing  or  visiting  any  patient 
within  three  miles  from  the  present  place  of  business  in  Park-street  aforesaid  ; "  and 
the  contention  on  the  part  of  the  plaintiff  is,  that,  notwithstanding  these  words,  Clarke 
did  not  assign  the  business  before  the  end  of  the  first  year,  during  which  time  he  and 
Rawlinson  were  to  be  partners  together.  Now  the  effect  of  the  deed  being  as  I  have 
before  stated,  we  come  to  the  stipulation  following,  that  Clarke  "shall  and  will,  at 
all  times  from  henceforth,  to  the  utmost  of  his  power,  introduce  Rawlinson  to  his  said 
profession  or  practice,  and  to  the  present  patients,  and,  as  far  as  practicable,  to  those 
who  have  heretofore  employed  Clarke  as  surgeon  and  apothecary,  and  will  do  every 
reasonable  act  which  Rawlinson  shall  deem  necessary  for  continuing  and  promoting 
the  interest  of  the  concern  ;  and  shall,  during  one  year,  continue  to  reside  in  Park- 
street,  and  to  carry  on  and  attend  to  the  profession  or  practice,  as  he  has  heretofore 
done ;  after  which  period  he  is  to  quit  such  practice  entirely."  As  far  as  one  can  see, 
the  object  was,  that  Clarke,  without  [302]  having  any  interest  in  the  business,  was, 
for  the  considerations  he  had  received,  to  do  all  in  his  power,  by  appearing  to  continue 
in  the  business,  to  put  Rawlinson  in  his  stead.  It  then  goes  on  with  the  stipulation 
excepted  out  of  the  granting  part  of  the  deed  :  "  And  the  said  Rawlinson,  in  considera- 
tion of  the  premises  last  aforesaid,  agrees  to  allow  to  Clarke,  during  such  period  of 
one  year,  one  moiety  of  the  clear  profits  of  the  said  concern,  to  be  paid  at  the  expira- 
tion thereof."  Now  the  question  is,  whether,  looking  at  the  whole  of  this  deed,  it  can 
bear  any  other  construction  than  that  Clarke  was  to  receive  nothing  more  than  a 
salary  for  the  services  he  was  to  afford  to  Rawlinson,  in  helping  him  to  continue  the 
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business.  It  is  observable,  that  in  the  granting  part,  nothing  is  said  about  a  share  of 
the  profits ;  but,  at  the  end  of  the  deed,  there  is  an  agreement  that  the  drugs,  stock 
in  trade,  &c.,  arc  to  be  valued  by  a  competent  person,  and  the  amount  paid  by 
Kawliuson  to  Clarke.  Therefore  this  is  as  much  a  conveyance  of  the  property  in  the 
stock  in  trade,  as  if  there  had  been  express  words  granting  it  in  the  deed  ;  and  the 
effect  is,  that,  after  the  deed  was  executed,  no  property,  either  in  the  business,  or 
the  stock  in  trade,  remained  in  Clarke,  but  all  was  given  ovei'  to  Kawlinson.  If  that 
is  the  case,  it  is  very  difficult  to  see  how  they  can  be  called  partners,  where  there  is 
no  joint  interest  in  the  matter  in  question.  All  the  drugs  then  on  the  premises  would 
probably  soon  be  expended,  and  fresh  ones  supplied  with  the  money  which  would  be 
received  from  the  patients,  or  with  Uawlinson's  own  money  ;  there  is  nothing  to  shew 
that  Clarke  was  to  put  his  hand  in  his  pocket  to  supply  drugs  for  the  concern.  That 
being  the  case,  how  can  we  say  that  the  scope  of  this  deed  was  to  create  a  partner- 
ship! And  when  it  was  so  obvious  to  use  the  word  "partners,"  they  would  not  have 
left  it  so  much  in  doubt  if  the  parties  had  intended  that  connexion  to  exist.  It  there- 
fore seems  to  us,  that  when  the  money  was  received  by  Clarke  from  the  patients,  it 
became  money  had  and  received  [303J  to  the  use  of  Kawlinson,  as  much  as  if  it  had 
been  put  into  a  bag,  or  paid  into  a  banker's,  on  his  account.  But  it  is  said  that  this 
view  imposes  a  hardship  on  Clarke,  for  it  might  be  that  he  had  received  a  large  sum 
of  money,  no  part  of  which  he  would  be  liable  to  refiuid  to  Kawlinson,  as  having  been 
expended  by  him  for  the  purposes  of  the  business ;  if  that  were  the  case,  it  might  be 
shewn  that  the  money  had  been  expended  for  the  purpose  for  which  the  property  was 
liable,  and  that  either  nothing  of  it  was  left,  or,  if  anything  were  left,  it  was  only 
what  he  had  a  right  to  appropriate  to  himself ;  but  that  would  be  a  question  for  the 
jury,  and  ought,  therefore,  to  have  been  submitted  to  them.  However,  on  the 
principal  question,  it  seems  to  us,  that  this  was  not  money  paid  to  one  party,  for 
which  he  was  accountable  as  a  partner,  but  money  received  to  the  use  of  the  other 
party  ;  and  that  the  evidence  ought  to  have  been  received,  subject  to  the  liability  of 
its  being  rebutted  by  other  evidence.  The  second  exception,  therefore,  will  be  allowed. 
There  was  another  exception,  which  we  disposed  of  iu  the  course  of  the  argument. 
Venire  de  novo. 

End  of  Hilary  Vacation. 

[304]  Reports  of  Cases  Argued  and  Determined  in  tiie  Courts  of 
Exchequer,  and  Exchequer  Chamber,  Easter  Terji,  9  Victorle. 

Ravvstorne  and  Others  i:  Gandell  and  Another.  April  Lo,  1846.— The  Court 
will  not  set  aside  a  plea  of  a  release  by  one  of  sevei'al  co-plaintiffs,  unless  it  is 
clearly  shewn  to  have  been  made  in  fraud  of  the  other  plaintiffs,  or  unless  the 
releasor  be  a  mere  nominal  party  to  the  action,  having  no  interest  whatever  in 
the  subject-matter  of  it. 

[S.  C.  .3  I).  &  I>.  682  ;  1.5  L.  J.  Ex.  291 ;  10  Jur.  29-1.] 

This  was  an  action  brought  by  the  managing  committee  of  the  "  Liverpool  and 
Pieston  and  North  Union  Railway,"  registered  undei'  the  stat.  7  it  8  Vict.  c.  110,  to 
recover  damages  from  the  defendants,  who  were  the  engineers  employed  upon  the 
line,  for  the  non-performance  of  their  contract  to  survey  the  line,  and  furnish  |)lans 
and  sections  to  be  deposited  in  compliance  with  the  standing  orders  of  Parliament. 
The  writ  was  issued  in  January  iS-iG,  issue  was  joined,  and  the  cause  was  set  down 
for  trial  at  the  Liverpool  assizes,  on  the  21st  March.  On  the  evening  of  the  20th, 
the  defendant's  attorney  withdrew  the  pleas  then  upon  the  record,  and  delivered  a 
plea  puis  darrein  continuance,  of  a  release,  jointly  executed  to  the  defendants  by  two 
of  the  [305]  plaintiffs,  named  Duncan  and  Randall.  The  record  was  thereupon 
withdrawn. 

Crompton  now  moved  for  a  rule,  calling  upon  the  defendants  to  shew  cause  why 
the  plea  of  release  should  not  be  set  aside,  on  the  ground  that  it  was  pleaded  by 
collusion  between  the  plaintill's  Duncan  and  Randall  and  the  defendants,  and  in  fraud 
of  the  other  plaintiffs.  His  atiicia\its  stated  the  following  facts: — After  the  failure 
in  making  the  deposit  of  the  plans,  I'^c,  to  comply   with  the  standing  orders,   the 
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present  proceedings  against  the  defendants  were  resolved  upon  at  a  meeting  of  the 
shareholders  ;  and  the  releasors,  and  all  the  original  shareholders,  had  notice  of  that 
resolution.  It  was  also  resolved,  that  one  guinea  per  share,  on  account  of  the  deposit, 
should  be  returned  to  all  shareholders  desirous  of  gi\  ing  up  their  shares.  The  releasor 
Duncan  had  been  placed  on  the  provisional  committee  through  the  influence  of  the 
defendants,  but  had  never  taken  any  active  part  in  the  management  of  the  under- 
taking, and  out  of  two  hundred  shares  allotted  to  him,  he  had  presented  one  hundred 
and  fifty  for  the  return  of  the  guinea.  After  the  present  action  was  brought,  Duncan 
and  another  of  the  plaintiffs,  and  two  other  persons,  filed  a  bill  in  Chanceiy  against 
all  the  other  plaintiffs,  to  have  the  accounts  taken  under  the  authority  of  that  court, 
and  to  restrain  the  present  action.  The  defendants'  attornies  filed  this  bill,  and  also 
commenced  a  cross-action  for  an  alleged  balance  due  to  the  defendants.  With  respect 
to  Randall,  the  other  releasor,  he  had  been  on  the  managing  committee,  which  was 
chosen  from  the  provisional  committee,  but  had  never  taken  any  active  part  in  their 
proceedings.  He  had  received  back  the  guinea  on  all  the  shares  allotted  to  him,  and 
executed  a  deed,  whereby,  in  consideration  of  that  repayment,  he  did  "  release  and 
for  ever  quit  claim  unto  the  provisional  committee  of  the  company,  all  and  all  manner 
of  actions,  suits,  reckonings,  claims,  and  demands,  both  at  law  and  in  equity,  [306] 
which  he  could,  should,  or  might  have  against  the  said  committee,  by  rea.son  or  on 
account  of  the  said  projected  undertaking,  or  any  transaction,  matter,  or  thing, 
in  anyvi'ise  relating  to  the  same,  but  subject  to  a  rateable  participation  in  any 
surplus  fund." 

Crompton.  This  is  a  case  involving  considerations  of  verj^  great  importance.  If 
any  individual  member  of  a  managing  conmiittee  of  a  railway  has  the  power  of 
extinguishing,  by  means  like  these,  the  claims  of  the  shareholders  against  persons 
whose  misconduct  has  occasioned  the  failure  of  the  undertaking,  the  most  mischievous 
consequences  will  follow.  With  respect  to  the  releasor  Randall,  he  had  no  beneficial 
interest  whatever  in  the  concern  at  the  time  of  this  release,  but  stood  in  the  situation 
of  a  mere  trustee  ;  and  a  trustee  will  not  be  allowed  to  exercise  his  mere  legal  rights 
to  bar  those  of  others  who  are  beneficially  inteiested.  And  in  I'hiMps  v.  Clagett 
(11  M.  &  W.  84),  Parke,  B.,  said  :  "Perhaps  it  may  not  be  correct  to  say,  that,  in  all 
cases  in  which  a  party  has  an  interest,  he  may  release.  It  is  correct  to  say,  that,  if 
he  has  parted  with  all  interest,  he  cannot  release."  But  all  the  authorities  shew,  that 
where  the  release  was  fraudulent  and  colourable,  the  Court,  in  the  exercise  of  its 
equitable  jurisdiction,  will  set  aside  the  plea;  and  here  the  facts  disclosed  in  the 
affidavits  manifestly  shew  that  such  was  the  case.  It  is  plain  enough,  that  Duncan 
was  acting  merely  as  the  agent  and  for  the  benefit  of  the  defendants.  He  retains,  at 
all  events,  only  a  wery  small  portion  of  his  original  interest  in  the  concern  ;  indeed,  it 
is  matter  of  inference  only  that  he  is  still  entitled  to  an^^  shares.  With  respect  to 
Randall,  who  has  no  interest  whatever,  the  fraud  is  clear  ;  and  if  it  be  established  as 
to  one  of  the  releasors,  as  this  is  a  joint  release,  the  fraud  vitiates  it  altogether. 
There  is  sufficient  on  [307]  the  affidavits,  at  all  events,  to  call  upon  these  parties  for 
an  explanation  of  their  acts. 

Pollock,  C.  B.  I  think  there  should  be  no  rule.  One  of  these  releasors, 
undoubtedly,  had  no  interest  which  would  entitle  him  to  release  the  action  ;  but  the 
other  had.  No  doubt  this  is  the  case  of  an  exercise  of  a  strict  legal  right,  in  a  manner 
very  mischievous  and  injurious  to  the  other  plaintiffs,  and  for  which  the  parties  may, 
perhaps,  be  responsible  to  another  tribunal ;  but  we  have  no  power  to  interfere,  if 
there  be  the  smallest  right  or  real  interest  on  which  the  release  may  operate  at  law. 
If  the  plaintiff  Duncan  is  not  suing  altogether  on  behalf  of  the  other  plaintiffs — if  he 
be  not  a  mere  name — the  release  by  him  is  effectual,  and  we  ought  not  to  interfere. 
A  couit  of  law  has  no  machinery  for  working  out  the  equities  of  these  conflicting 
interests.  In  truth,  this  application  is  neither  more  nor  less  than  a  bill  in  equity,  to 
discover  whether  Duncan  is  or  is  not  still  interested  in  the  concern. 

Parke,  B.  I  am  of  the  same  opinion.  The  case  of  Phillips  v.  Clageit,  which  has 
been  referred  to  by  Mr.  Crompton,  lays  down  the  rule  of  law  on  this  subject.  We 
cannot  interfere  to  prevent  the  defendants  from  pleading  this  release,  unless  a  clear 
case  of  fraud  between  them  and  the  releasors,  to  the  prejudice  of  their  co-plaintiffs,  be 
made  out,  or  unless  it  be  shewn  that  the  release  was  executed  by  persons  who  were 
suing  as  mere  trustees,  having  no  real  interest  in  the  subject-matter  of  the  action. 
But  so  long  as  a  person  has  shares  in  such  an  undertaking,  he  has  an  interest,  which, 
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however  small  it  be,  is  sufficient  to  enable  him  to  release  an  action  in  which  he  is  a 
plaintiff;  and  the  case  is  quite  different  from  the  familiar  one  of  assignor  and  assignee, 
in  which  the  Courts  for  the  first  time  intciposed  in  this  way.  The  plaintiff'  Duncan 
still  holds  fifty  shares  in  this  undertaking,  and  is  therefore  entitled  at  law  to  release 
[308]  the  claim  of  the  company,  subject  to  his  responsibility  to  his  co-partners  for  so 
doing.  It  is  not  shewn  upon  these  affidavits  that  he  ever  agreed  with  the  other 
plaintiffs  not  to  release  the  action  ;  it  is  shewn,  indeed,  that  he  agreed  that  the 
demand  should  be  enforced  in  his  name,  but  that  cannot  prevent  him  from  executing 
a  release  to  the  defendants,  if  he  thinks  fit.  In  the  common  case  of  two  co-plaintiff's 
equally  interested,  if  one  of  them  thinks  fit,  out  of  pure  friendship  to  the  defendant, 
to  release  the  action,  the  Court  cannot,  on  that  account,  interfere  to  set  the  release 
aside.  In  the  present  case,  it  seems  to  me  that  Mr.  Crompton  has  not  made  out  such 
a  case  as  to  induce  us,  sitting  in  a  court  of  law,  to  interfere  by  virtue  of  our  equitable 
jurisdiction.     His  remedy  is  by  a  bill  in  equity. 

RuLFK,  B.,  and  Plati',  B.,  concurred. 

Rule  refused. 

Mitchell  v.  Newh.\LL.  April  18,  1846. — The  defendant  gave  the  plaintiff,  a  broker 
on  the  Stock  Exchange,  an  order  to  purchase  for  him  fift)'  shares  in  a  foreign 
railway  Company.  At  that  time  no  shares  of  the  Company  were  in  the  market, 
the  foreign  government  not  having  yet  authorised  its  establishment ;  but  letters 
of  allotment  for  shares  were  then,  according  to  the  evidence  of  persons  on  the 
Stock  Exchange,  commonly  bought  and  sold  in  the  market  as  shares.  The 
plaintiff'  bought  for  the  defendant  a  letter  of  allotment  for  fifty  shares : — Held, 
that  a  jury  might  well  find  that  this  was  a  good  execution  of  the  order. 

[S.  C.  15  L.  J.  Ex.  292  ;  10  Jur.  318.] 

Debt  in  the  sum  of  £150,  for  the  value  of  shares  in  the  "Belgian  Eastern  Junction 
Railway  Company,"  and  in  21.  10s.  for  commission.  Plea,  nunquam  indebitatus,  and 
issue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Sittings  in  London  after  Hilary  Term, 
it  appeared  that  the  plaintiff',  who  was  a  stockbroker,  had  been  employed  by  the 
defendant  to  purchase  for  him  "fifty  shares"  in  the  above  railway.  The  defendant 
was  a  stranger  to  the  Stock  E.xchange.  The  plaintiff"  purchased  for  the  defendant  a 
letter  of  allotment  for  [309]  fifty  shares,  for  which  he  paid  £150.  At  the  time  of  the 
purchase,  there  were  no  shares,  properly  so  called,  of  this  railwaj'  company  in  the 
market,  nor  could  any  be  issued  or  transferred,  until  an  "  act  of  concession  "  for  the 
establishment  of  the  company  should  be  granted  by  the  Belgian  Government.  The 
secretary  of  the  Stock  Exchange,  and  other  persons  conversant  with  the  business, 
stated  that  letters  of  allotment  of  this  company  were  commonly  bought  and  sold  in 
the  market  as  shares.  The  defendant  refused  to  accept  the  letter  of  allotment,  and 
thereupon  this  action  was  In'ought  against  him.  The  Lord  Chief  Baron  left  it  to  the 
jury  to  say  what  was  the  nature  of  the  direction  given  by  the  defendant  to  the 
plaintiff';  whether  he  was  at  once  to  purchase  that  which  in  the  Stock  Exchange 
passed  for  shares,  namely,  a  letter  of  allotment,  or  whether  he  was  to  wait  until  shares 
were  issued,  before  he  executed  the  order.     The  jury  found  for  the  plaintiff'. 

Ilumfrey  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  An  order 
to  a  broker  to  purchase  shares  in  a  railway  cannot  be  construed  as  an  authority  to 
purchase  a  mcie  letter  of  allotment,  which  may  be  of  no  value  whatsoever,  and  which, 
at  most,  only  gives  the  purchaser  a  contingent  right  to  receive  shares  at  some  future 
period.  This  was  an  express  and  unambiguous  order  to  buj'  shares,  and  is  not  to  be 
qualified  or  explained  away  by  evidence  of  some  understanding  existing  respecting 
this  railway  company  on  the  Stock  Exchange,  of  which  the  defendant  had  no 
knowledge. 

Pollock,  C.  B.  1  think  there  ought  to  be  no  rule  in  this  case.  Persons  who 
employ  members  of  the  Stock  Exchange  to  transact  business  of  this  kind  for  them, 
must  be  bound  by  its  rules,  and  therefore  the  defendant  cannot  avail  himself  of  his 
supposed  ignoran(!e  of  the  mode  of  business  on  the  Stock  Exchange.  Here  the 
secretary  pioved  [310]  that  letters  of  allotment  were  commonly  bought  and  sold  as 
shares  in  this  company.     The  question  was  as  to  the  nature  of  the  authority  given 
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to  the  broker ;  he  had  received  an  order  from  the  defendant  to  purchase  for  him 
something,  and  it  was  for  the  jury  to  say  what. 

RoLFE,  B.  I  am  of  the  .same  opinion.  It  is  clear  that  it  was  a  question  for  the 
jury  to  determine  whether  the  order  to  purchase  had  reference  to  that  which  alone 
could  be  bought  at  the  time,  or  whether  it  was  an  order  to  purchase  at  a  future  time, 
when  an  act  of  the  Belgian  Government  should  have  been  passed,  which  would 
authorise  the  transfer  of  shares  in  this  particular  undertaking. 

Platt,  B.,  concurred. 

Rule  refused. 

Cromer  and  Others  v.  Churt.  April  18,  1846. — Where  a  verdict  was  taken  by 
consent  for  the  plaintift'at  Nisi  Prius,  subject  to  the  certificate  of  a  barrister,  to 
be  given  in  the  following  Michaelmas  Term,  with  power  to  enlarge  the  time  for 
making  it ;  and  he  enlarged  the  time  till  the  following  Easter  Term ;  and  in  the 
month  of  March  gave  his  certificate,  directing  that  the  verdict  should  stand  for 
a  smaller  amount : — Held,  that  final  judgment  might  be  signed  immediately  on 
the  entry  of  this  verdict  upon  the  postea,  and  that  the  plaintiff  was  not  bound 
to  wait  until  after  the  expiration  of  the  four  first  days  of  Easter  Term. 

[S.  C.  15  L.  J.  Ex.  263  ;  10  Jur.  671.] 

This  cause  came  on  for  trial  at  the  summer  assizes  in  1845,  when  a  verdict  was 
taken  by  consent  for  the  plaintiffs,  subject  to  the  award  or  certificate  of  a  banister, 
to  be  made  or  given  before  the  expiration  of  the  first  four  days  of  the  next  Michaelmas 
Term,  with  power  to  enlarge  the  time  for  making  his  award  or  certificate.  The 
arbitrator  duly  enlarged  the  time  until  the  first  day  of  this  term,  and  on  the  29th  of 
March  last  he  gave  his  certificate,  thereby  directing  that  the  verdict  should  stand  for 
a  smaller  amount  than  it  was  taken  for  at  the  trial.  On  the  production  of  this 
certificate  to  the  associate,  he  delivered  the  postea  to  the  plaintift"s  attorney ;  and  on 
the  7th  of  April  the  plaintiff  signed  final  judgment. 

[311]  Jervis  had  obtained  a  rule  to  shew  cause  why  the  judgment  should  not  be 
set  aside  for  irregularity,  on  the  ground  that  the  plaintifi'  was  not  entitled  to  sign 
judgment  until  the  expiration  of  the  four  first  days  of  term  after  the  giving  of  the 
certificate. 

Martin  and  Willes  now  shewed  cause.  By  Reg.  Gen.  H.  2  Will.  4,  No.  67,  final 
judgment  may  be  signed  at  any  time  after  four  days  from  the  retuin  day  of  the 
distringas.  In  point  of  form,  therefore,  this  judgment  is  perfectly  regular :  Ames  v. 
Letlice  (6  M.  &  W.  216),  Mason  v.  Clarke.  (1  Dowl.  P.  C.  288) ;  and  the  only  question 
is,  whether  the  circumstance  of  the  verdict  having  been  finally  entered  in  pursuance 
of  the  certificate  of  an  arbitrator,  given  at  a  later  period,  makes  any  difference  in  the 
case.  Now  the  verdict  directed  by  the  certificate  is  to  be  considered  in  all  respects 
as  the  verdict  of  the  jury,  and  may  accordingly  be  immediately  entered  upon  the 
record.  The  amount  certified  becomes  the  verdict  of  the  jury,  as  given  in  Michaelmas 
Term.  There  is  no  case  directly  in  point,  but,  by  analogy,  the  practice  and  the  cases 
favour  the  plaintiff's'  view.  In  Little  v.  Newton  (1  Man.  &  G.  978),  the  cause  and  all 
matters  in  difference  were  referred  by  agreement ;  the  award  directed  that  the  costs 
of  the  cause  and  of  the  award  should  be  paid  by  the  defendant ;  and  the  Court  of 
Common  Pleas  held  that  the  plaintiff"  was  entitled  to  have  these  costs  taxed  at  once, 
without  waiting  for  the  expiration  of  the  time  during  which  the  defendant  might 
move  to  set  aside  the  award.  In  Hohddl  v.  Miller  (2  Scott,  N.  R.  163),  an  opinion 
was  intimated  inconsistent  with  the  subsequent  decision  in  Little  v.  Newton ;  but 
Mr.  Serjt.  Manning,  in  a  note  to  the  latter  case  (1  Man.  &  G.  978),  observes,  "  Neither 
of  these  cases  was  founded  on  the  stat.  9  &  10  Will.  3,  c.  15  ;  and  where  the  leference 
is  [312]  under  the  general  authority  of  the  Court  at  common  law,  theie  is  no  time 
absolutely  fixed  for  moving  to  set  aside  the  award,  though  it  is  usuall}'  required  that 
the  application  be  made  within  the  statutable  time;"  and  in  another  note  he  says 
(1  Man.  &  G.  980),  "It  would  be  a  novel  objection  to  the  issuing  of  a  fieri  facias  on 
a  judgment,  that  the  twenty  years  allowed  by  10  &  11  Will.  3,  c.  14,  for  bringing  a 
writ  of  error  on  that  judgment,  had  not  elapsed." 

.lervis,  contra.  The  arbitrator  here  had  power,  in  the  alternative,  to  award  or  to 
certify,  and  to  enlarge  the  time  for  doing  so.     This  latter  power  gave  him,  by  impli- , 
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cation,  ;ill  the  consequences  of  such  a  power  ;  and  it  follows  that  the  verdict  cannot 
be  consideied  as  being  given  until  it  is  entered  on  the  record  pursuant  to  the  certitieate 
ultimately  given  by  him.  No  doubt  the  certificate  is  no  more  than  an  instruction  to 
the  ottieer  to  enter  the  verdict ;  and  it  is  the  same  as  if  the  jury  had  deliberated  upon 
their  verdict  until  after  the  returu-day  of  the  distringas.  Suppose  the  cause  were 
tried  after  the  return-day  of  the  distringas,  and  the  jury  deliberated  until  the  next 
day  ;  is  the  party  in  such  a  case  to  be  deprived  of  the  four  days  after  verdict,  in 
which  to  move  to  set  it  aside  1  It  was  decided,  in  Chedham  v.  Studevant  (12  M.  &  W. 
515),  that  where  a  cause  was  tried  in  term  by  adjournment,  the  trial  was  regular, 
although  the  time  for  the  return  of  the  distringas  had  expired.  Suppose  the  jury- 
desired  to  have  a  view  of  the  premises  to  which  the  action  related,  and  agreed  that 
they  did  not  give  their  verdict  until  the  next  assizes  ;  could  the  party  sign  judgment 
instantly?  Or  suppose  the  assizes  run  into  the  term,  is  not  the  losing  party  equally 
to  have  his  four  days  for  moving  1  Little  v.  Neidon  was  the  case  of  an  award,  which 
is  (juite  different. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  must  be  [313]  discharged.  The 
question  is  shortly  this,  whether  the  verdict  is  to  be  considered  as  given  at  Nisi  Prius, 
or  at  the  time  of  the  certificate.  In  point  of  form,  it  is  clear  it  is  a  verdict  given  at 
the  time  when  it  is  taken  fiom  the  mouth  of  the  foreman  of  the  jury.  It  is  taken 
subject  to  alteration  ;  but  when  that  alteration  is  made,  it  dates  hack  to  the  time 
when  it  was  taken.  If  it  were  otherwise,  the  plaintifi"  might  in  the  meantime  elect  to 
be  nonsuited,  which  it  is  clear  he  could  not  do.  I  know  of  no  test  that  can  be  applied, 
which  would  lead  us  to  any  other  conclusion  than  that,  for  all  purposes  of  form,  the 
verdict  is  given  at  Nisi  Prius,  when  it  is  agreed  upon,  subject  to  subsequent  alteration. 
Then,  in  substance,  what  reason  is  there  for  introducing  any  new  rule  from  any 
supposed  analogy?  There  is  always  a  judge  sitting,  by  application  to  whom  any 
injustice  may  be  prevented.  It  appears  to  me,  therefore,  that  the  verdict  is  to  be 
considered  as  having  been  given  at  Nisi  Prius  ;  that  what  has  since  been  done  relates 
back  to  that  time  ;  and  that  the  certificate  was  a  mere  completion  of  the  verdict 
really  delivered  at  Nisi  Prius. 

KoLFE,  B.  I  am  of  the  same  opinion.  When  the  verdict  is  reduced  by  the 
certificate  of  the  arbitrator,  it  is  the  same  as  if  it  had  originally  been  given  for  the 
sum  he  names.  Suppose  he  thought  the  sum  originally  given  the  right  sum  ;  all  then 
remains  unaltered.  If  it  is  suggested  that  there  is  any  hardship  in  the  party's  being 
depi'ived  of  his  four  days  for  moving,  the  answer  is,  that  the  parties  have  agreed  to  a 
state  of  things  which  shuts  them  out  from  that  benefit,  by  agreeing  that  the  arbitrator 
should  certify  within  a  certain  time,  but  not  at  any  particular  moment;  and,  as  my 
Lord  has  said,  there  is  always  a  judge  sitting,  who  will  interfere  if  the  special  circum- 
stances of  the  ease  require  it. 

Plait,  B.  There  are  several  modes  of  proceeding  on  [314]  this  certificate  :  here 
the  parties  choo.se  to  proceed  upon  it  as  a  verdict,  with  all  its  consequences.  When 
is  that  verdict  pronounced?  When  it  ap[)ears  by  the  record  to  have  been;  and  we 
cannot  go  out  of  the  record  merely  because,  at  the  time  it  was  in  fact  delivered, 
instructions  were  given  to  enter  it  in  a  particular  manner.  Nor  is  there  any  real 
hardship  ;  bccau.se,  as  soon  as  notice  of  taxation  is  given,  the  party  may  apply  to  the 
equitable  jurisdiction  of  a  judge  at  chambers  to  restrain  the  proceeditigs.  We  must 
take  it  that  the  parties  have  agreed  to  the  verdict  with  .ill  its  circumstances  Their 
consent  gets  rid  of  the  analogy  which  has  been  diawn  from  the  case  of  i'heetham  v. 
Slurtemnt. 

Rule  discharged. 


Hutchinson  v.  Tiik  Manchester,  Bury,  and  Rossendale  Railway  Company. 
April  21,  1846. — A  railway  act  provided,  that  in  case  of  refusal  by  the  owners  of 
lands  required  for  the  railway,  to  accept  the  purchase-money,  or  compensation 
awarded  by  .-i  jury,  &c.,  the  money  might  lie  deposited  in  the  Bank  of  England, 
to  the  credit  of  the  parties  interested  in  the  lands,  in  the  name  of  the  Accountant- 
CTcncral  of  the  Court  of  Chancery.  The  Company  were  prohiliitcd  from  entering 
on  lands  without  consent,  till  payment,  or  deposit  in  the  Hank,  of  the  pui-chase- 
money  or  compensation.     Another  clause  enacted,  that  if  the  Company  should 
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wilfully  enter  upon  and  take  possession  of  any  lands  without  consent,  or  without 
h.-iving  made  such  payment  or  deposit,  they  should  forfeit  to  the  party  in  posses- 
sion a  penalty  of  £10,  to  be  recovered  before  justices  ;  and  if  they  should,  after 
conviction  in  such  penalty,  or  after  notice  from  the  party  in  possession,  continue 
in  unlawful  possession  of  such  lands,  they  should  be  liable  to  forfeit  £2-5  a  day, 
to  be  recoverable  by  action  :  Proviso,  that  nothing  therein  contained  should  subject 
the  Company  to  the  payment  of  any  such  penalties  as  aforesaid,  if  they  should 
bona  fide,  and  without  collusion,  have  paid  or  deposited  the  compensation  agreed 
or  awarded  to  be  paid  for  such  lands,  to  any  person  whom  they  might  reasonably 
believe  to  be  entitled  to  the  lands,  though  he  were  not  legally  entitled  thereto. 
The  Company,  bona  tide,  and  without  collusion,  took  possession  of  lands  in 
respect  of  which  compensation  had  been  awarded  by  a  jury  under  the  act,  after 
they  had  deposited  the  amount  thereof  in  the  Court  of  Chancery,  to  the  credit 
of  the  plaintiff,  the  person  in  possession,  but  without  having  performed  certain 
conditions  pi'ecedent  to  their  right  so  to  deposit  it,  and  retained  such  possession 
after  notice  : — Held,  that  they  were  protected  by  the  proviso  from  liability  to  the 
penalty  of  £2.5  a  day  :  Held,  also,  that  the  word  "  wilfully,"  in  the  above  clause, 
applied  only  to  the  first  branch  of  it. 

[S.  C.  15  L.  J.  Ex.  293;  10  Jur.  361  ;  and  nomine  Hutchinson  v.  East  Lancashire  Hail- 
way  Company,  3  Railw.  Cas.  757.     For  former  proceedings  see  14  M.  &  W.  687.] 

This  was  an  action  of  debt,  to  recover  from  the  Railway  Company,  under  the 
159th  section  of  their  act  of  Parliament,  [315]  the  8  Vict.  c.  ix.,  penalties  for  unlaw- 
fulh'  continuing  in  possession  of  land  of  the  plaintiff.  The  act  empowers  the  Company 
to  enter  upon  and  take  lands  for  the  purposes  of  the  railway,  subject  as  therein 
mentioned.  By  sect.  169,  in  case  of  difi'erence  as  to  the  value  of  or  interest  in  the 
lands,  the  amount  of  compensation  to  be  paid  to  owners  or  persons  interested  is  to  be 
determined  by  a  juiy.  By  sect.  153,  in  case  of  refusal  to  accept  the  purchase-money 
or  compensation,  or  of  failure  to  make  out  a  title  to  the  lands,  &c.,  the  money  may 
be  deposited  in  the  Bank  of  England,  to  the  credit  of  the  parties  interested  in  the 
lands,  in  the  name  and  with  the  privity  of  the  Accountant-General  of  the  Court  of 
Chancery.  Then  sect.' 158  provides,  that  the  Company  "shall  not,  except  by  consent 
of  the  owner  and  occupier,  enter  upon  any  lands  which  shall  be  required  to  be  pur- 
chased or  permanently  used  for  the  purposes  of  this  act,  until  they  shall  either  have 
paid  to  every  party  having  an  interest  in  such  lands,  or  deposited  in  the  Bank 
of  England,  in  the  manner  herein  mentioned,  the  purchase-money  or  compensation 
agreed  or  awarded  to  be  paid  to  such  parties  respectively  for  their  respective 
interests  therein  :  Provided  always,  that,  for  the  purposes  merely  of  surveying 
and  taking  levels  of  such  lands,  it  shall  be  lawful  for  the  Company  to  enter  upon 
the  same  without  the  previous  consent  of  the  owners,  making  compensation  for  any 
damage  thereby  occasioned  to  the  owners  or  occupiers  of  such  lands."  Sect.  159 
enacts,  that,  "  if  the  Company,  or  any  of  their  contractors,  shall,  except  as  aforesaid, 
wilfully  enter  upon  and  take  possession  of  any  lands  which  shall  be  required  to  be 
purchased  or  permanently  used  for  the  purposes  of  this  act,  without  such  consent  as 
aforesaid,  or  without  having  made  such  payment  or  deposit  as  aforesaid,  the  Company 
shall  forfeit  to  the  party  in  possession  of  such  lands  the  sum  of  £10,  over  and  above 
the  amount  of  any  damage  done  to  such  lands  by  reason  of  such  entry  and  taking 
possession  as  aforesaid  ;  such  penalty  and  damage  respectively  to  be  re-[316]-covered 
before  two  justices,  itc.  ;  and  if  the  Company,  or  their  contractors,  shall,  after  convic- 
tion in  such  penalty,  or  after  notice  from  the  party  in  possession  of  such  lands,  continue 
in  unlawful  possession  of  any  such  lands,  the  Company  shall  be  liable  to  forfeit  the 
sum  of  £25,  for  every  day  they  or  their  contractors  shall  so  remain  in  possession  as 
aforesaid,  such  penalty  to  be  recoverable  by  the  party  in  possession  of  lands,  with  full 
costs  of  suit,  in  any  of  the  superior  courts :  Provided  always,  that  nothing  herein 
contained  shall  be  held  to  subject  the  Company  to  the  payment  of  any  such  penalties 
as  aforesaid,  if  they  shall  bona  fide,  and  without  collusion,  have  paid  or  deposited  the 
compensation  agreed  or  awarded  to  be  paid  in  respect  of  the  said  lands,  to  any  person 
whom  the  company  may  have  reasonably  believed  to  be  entitled  thereto,  although 
such  person  may  not  have  been  legally  entitled  thereto." 

At  the  trial  of  the  cause,  before  Coleridge,  J.,  at  the  last  assizes  at  Liverpool,  it 
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appeared  that  compensation  had  been  awarded,  liy  a  jury  summoned  under  the  act, 
to  the  plaintiff,  who  was  the  lessee  for  years,  under  the  Earl  of  Derby,  of  lands  which 
were  required  liy  the  Company  for  the  purposes  of  the  railway.  The  Company,  with- 
out first  calling  upon  the  plaintiff  to  accept  such  compensation,  or  to  make  out  a  title 
to  the  lands,  paid  the  money,  under  the  advice  of  counsel,  into  the  Bank  of  England, 
to  the  credit  of  the  plaintiff,  and  took  possession  of  the  lands.  The  plaintiff  brought 
an  ejectment  against  them,  and  recovered  in  that  action  (see  li  M.  &  W.  787)  ;  but 
the  Company  subse<juently  tendered  to  the  pl.iintift'  the  amount  of  the  compensation- 
money,  which  he  refused  to  accept,  and  thereupon  they  again  paid  it  into  the  Bank 
to  his  credit,  and  retained  possession  of  the  lands  notwithstanding  after  notice  to 
delivei' them  up.  The  jury  found  that  the  defendants  had  acted  bona  fide,  and  without 
collusion  ;  and  the  learned  .'udge,  being  of  opinion  that  the  [317]  word  "wilfully," 
in  sect.  1.59,  applied  to  the  unlawfully  continuing  in  possession  after  notice,  as  well 
as  to  the  former  liranch  of  the  clause,  directed  a  verdict  for  the  defendants.  On  the 
20th  of  April. 

Knowles  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  learned  .Judge 
was  wrong  in  holding  that  the  word  "  wilfully,"  in  the  first  branch  of  the  1 .59th  section, 
applies  to  the  whole  clause.  Two  matters  are  separately  provided  against  by  that 
clause  :  first,  the  wilfully  entering  upon  and  taking  possession  of  lands,  without  con- 
sent, or  without  having  made  such  payment  oi'  deposit  as  is  before  mentioned,  in  which 
case  the  company  are  lialile  to  forfeit  to  the  party  in  possession  a  sum  of  XIO  beyond 
the  damage  done,  to  be  recovered  before  two  justices  ;  secondly,  the  continuing  in 
unlawful  possession  of  such  lands,  after  such  conviction,  or  after  notice,  which  renders 
them  lial)le  to  a  penalty  of  £25  a  day.  Then  the  proviso  at  the  end  of  the  clause 
applies  only  to  the  particular  case  of  adverse  claimants.  If  the  company  act  bona 
tide,  and  without  collusion,  in  the  case  of  conflicting  claims,  and  really  mistake  the 
true  owner,  the  proviso  protects  them.  It  applies  only  to  cases  of  payment  to  a 
wrong  party,  not  to  the  case  of  a  payment  into  the  Bank  to  the  credit  of  the  party 
who  is  the  acknowledged  owner  of  the  land.  But,  even  if  the  word  "  wilfully  "  is  to 
be  held  to  extend  to  the  second  class  of  penalties  mentioned  in  the  section,  its  legal 
meaning  is  no  more  than  "purposely,"  without  reference  to  bona  fides  or  collusion: 
Itcgina  v.  Price  (2  Ad.  &  E.  727).  The  defendants,  therefore,  were  liable  to  the 
plaintiff  in  penalties  for  designedly  continuing  in  unlawful  possession  of  the  land  after 
notice,  though  they  may  have  acted  with  good  faith.  A  party  who  trespasses  upon 
land  after  notice  not  to  do  so,  is  held  to  be  a  wilful  trespasser  within  the  meaning  of 
the  Stat.  8  &  9  Will.  3,  c.  11,  s.  4. 

[318]  I'OIJ.OCK,  C.  B.  We  are  all  of  opinion  that  the  word  "  wilfully  "  does  not 
oveii-ide  the  whole  of  the  159tli  section,  but  applies  only  to  the  first  part  of  it.  With 
respect  to  the  meaning  of  the  proviso,  we  have  at  present  consideralile  doubt.  It  is 
impossil)le  to  give  it  a  strictly  grammatical  construction  for  the  word  "deposited" 
stands  alone,  and  unconnected  with  any  thing  else.  We  must,  therefore,  endeavour 
to  ascertain  the  probable  meaning  of  the  Legislature.  Now  two  of  its  objects  are 
plain  :  tirst,  to  make  the  payment  of  the  price  of  the  land  a  condition  precedent  to  the 
entry  of  the  company  upon  it,  with  the  view  to  protect  the  public  from  the  grievous 
injuries  they  would  sustain  if  the  company  were  to  take  land  without  giving  value  for 
it;  .secondly,  to  protect  the  company  in  all  cases  in  which  they  bona  fide  pay  the  [irice, 
or  make  the  deixisit  before  they  take  possession  ;  and  accoidingly  this  proviso  is 
inserted  foi'  their  benefit ;  and  whatever  may  lie  the  me.ining  of  the  word  "deposited," 
I  think  it  ought  to  extend  to  protect  the  company  in  a  case  like  this,  of  an  erroneous 
deposit,  made  bona  fide  and  without  collusion.  We  wish,  however,  to  speak  to  the 
learned  Judge  who  tried  the  cause  before  we  give  our  judgment. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — We  have  confcired  with  my  Brother  Colciidge  upon 
this  case,  and  there  will  be  no  rule.  We  aie  all  of  opinion  that  the  proviso  in  the  1  -59111 
section  cannot  be  lead  precisely  as  it  stands.  We  nmst  give  it  some  sensible  construc- 
tion ;  and,  so  dealing  with  it,  we  are  of  opinion  that  the  section  does  not  apply  in  this 
case,  the  company  having,  bona  fide  and  without  collusion,  deposited  the  purchase-money 
for  the  benefit  of  the  plaintitt'.  Sections  like  this,  which  may  be  justly  called  a  penal 
enactment,  ought  to  be  strictly  construed  ;  but  a  proviso,  which  has  the  efi'cct  of  saving 
parties  from  the  consequences  of  a  penal  enactment,  should  be  liberally  construed.  It 
appears  [319]  to  us  that  this  case  is  not  within  the  mischief  which  the  Legislature 
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intended  to  guard  against,  and  that  we  (lught  so  to  read  the  159th  section  as  to  bring 
the  company,  in  this  instance,  within  the  protection  of  the  proviso  at  the  end  of  it. 
Rule  refused. 

Gathercole,  Clerk  v.  Mi  all.  April  23,  1846.— The  conduct  and  management,  by 
the  clergyman  of  a  parish,  of  a  charitable  society  in  the  parish,  from  the  benefits 
of  which  Dissenters  are  by  his  sanction  excluded,  is  not  the  hiwful  subject  of 
public  comment,  so  as  to  excuse,  under  the  plea  of  not  guilty,  the  publication  of 
untrue  and  injurious  matter  respecting  the  clergyman  in  relation  to  the  charity. 
— Quasre,  whether  sermons  preached  in  a  church,  but  not  published,  are  the  lawful 
subject  of  such  public  comment. — In  an  action  for  a  libel  published  in  a  newspaper, 
evidence  that  copies  of  the  newspaper  containing  the  libel  have  been  gratuitously 
circulated  in  the  plaintiffs  neighl)ourhood,  though  they  be  not  shewn  to  have 
been  sent  by  the  defendant,  the  publisher,  is  admissible  to  shew  the  extent  of  the 
circulation  of  the  paper,  and  the  consequent  injury  to  the  plaintiff. — It  was  sought 
to  prove  that  one  of  such  newspapers  had  been  sent  to  a  public  reading-room  in 
the  plaintiff's  parish,  to  which  there  were  eighty  subscribers.  The  president  of 
the  reading-room  stated,  that  a  newspaper,  called  the  Nonconformist,  (which 
was  the  name  of  that  published  by  the  defendant),  was  gratuitously  sent  to  the 
room  ;  that,  from  the  glance  he  had  of  it,  he  judged  it  contained  the  libel  in 
question  ;  that  it  remained  there  a  fortnight,  when  it  was  taken  away  (as  he 
supposed)  and  not  returned  ;  that  he  had  searched  the  room  for  it,  and  believed 
it  was  lost. — Held,  first,  that  this  was  sufficient  evidence  to  shew  that  the  news- 
paper sent  to  the  reading-room  was  one  of  the  copies  of  the  defendant's  newspaper 
containing  the  libel ;  secondly,  that  this  was  sufficient  proof  of  its  loss  to  make 
secondary  evidence  of  its  contents  admissible. 

[S.  C.  15  L.  J.  Ex.  179  ;  10  Jur.  337.] 

This  was  an  action  for  a  libel,  published  in  a  newspaper  called  the  Nonconfonnist 
on  the  7th  of  January,  1646.  It  was  of  great  length,  and,  in  the  main  part  of  it,  had 
reference  to  circumstances  connected  with  the  establishment  and  management  of  a 
clothing  society  or  club,  established  in  the  parish  of  Chatteris,  in  the  Isle  of  Ely,  (a 
large  parish,  containing  about  5000  inhabitants),  under  the  au.spices  of  the  plaintiff, 
the  vicar  of  that  parish  ;  from  the  benefits  of  which  it  complained  that  Dissenters 
were  excluded  :  and  it  also  commented,  with  tnuch  freedom  and  severity,  on  certain 
topics  introduced  by  the  plaintiff  into  his  sermons  preached  in  the  church  of  that 
parish,  and  [320]  generally  upon  his  conduct  in  respect  of  his  preaching,  and  his 
management  of  the  charities  of  the  parish. 

The  defendant  pleaded  Not  guilty. 

At  the  trial,  before  Parke,  B.,  at  the  last  assizes  at  Cambridge,  the  plaintiff,  after 
giving  the  statutory  evidence  of  the  publication  of  the  newspaper,  proposed  to  shew 
that  the  particular  paper  containing  the  libel  had  been  industriously  circulated  among 
persons  in  the  plaintifi''s  neighbourhood,  not  in  the  habit  of  generally  taking  it  in.  This 
evidence  was  objected  to  on  behalf  of  the  defendant.  The  learned  Judge  admitted 
it:  thinking,  that,  although  it  was  not  admissible  to  aggravate  the  damages  on  the 
ground  of  malice,  unless  the  act  of  so  circulating  the  paper  was  traced  to  the  defendant, 
it  was  admissible  to  shew  the  actual  extent  of  the  circulation  of  the  libel,  and  the 
consequent  injury  to  the  plaintiff's  character.  Witnesses  were  then  called,  who  spoke 
to  their  having  received  that  particular  number  of  the  Nonconfwmid  without  having 
ordered  it ;  but  none  of  them  were  able  to  produce  the  copies  they  had  so  received, 
or  to  shew  that  they  were  lost ;  and  the  learned  Judge  thereupon  rejected  the  evidence, 
and  in  summing  up  desired  the  jury  to  exclude  it  altogether  from  their  consideration. 
A  person  of  the  name  of  Brookes  was  then  called,  who  stated  that  he  was  the  president 
of  the  Chatteris  Litei'ary  Institution,  which  consisted  of  eighty  members  ;  that  early 
in  January  last  a  number  of  the  Nonconfminist  was  brought  to  the  institution,  he 
did  not  know  by  whom,  and  left  there  gratuitously  ;  that,  about  a  fortnight  afterwards, 
it  was  taken  (as  he  supposed)  out  of  the  subscribers'  room  without  his  authority,  and 
was  never  returned  ;  that  he  had  searched  the  room  for  it,  but  had  not  found  it,  and 
never  knew  who  had  it ;  and  that  he  believed  it  was  lost  or  destroyed.  The  learned 
Judge,  under  these  circumstances,  held  that  secondary  evidence  of  the  contents  of  the 
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paper  was  admissible.  The  witness  tlieii  stated,  that  he  believed  the  paper  he  had 
spoken  of  to  have  been  a  copy  of  [321]  that  produced  in  evidence  :  he  rememl)ered 
that  it  was  headed  the  Xoncunfonni4 ;  and,  so  far  as  he  could  judge  from  a  glance 
at  it  at  the  time,  it  contained  the  libellous  article  in  question.  The  witness  was  not 
cross-examined  as  to  his  means  of  knowledge  of  the  identity  of  the  paper,  his  evidence 
being  objected  to  as  inadmi-ssible  altogether;  but  the  learned  Judge,  for  the  reason 
before  stated,  held  it  to  be  admissible.  The  counsel  for  the  defendant,  Byles,  Serjt., 
then  addressed  the  jury  ;  and  duiing  his  address,  when  contending  for  the  right  of  an 
editor  of  a  newspaper,  or  any  other  person,  to  comment  upon  the  sermons  and  tone  of 
preaching,  and  the  principles  on  which  charities  were  administered  in  the  parish  of 
Chatteris,  as  being  subjects  open  to  public  criticism,  Parke,  B.,  interposed,  and 
intimated  his  opinion  to  be,  that  "every  one  has  a  right  to  comment  upon  public 
acts  of  public  servants, — ministers,  generals,  judges ;  but  not  on  the  unpublished 
sermon  of  a  clergyman :  and  that  a  sermon,  preached  by  a  clergyman  to  his 
parishioners,  is  strictly  a  private  matter,  and  not  the  subject  of  remark." 

Xo  evidence  was  ottered  for  the  defendant;  and  the  learned  Judge,  in  summing 
up,  directed  the  jury  in  the  following  terms: — "That  a  libel  is  anything  written  or 
printed,  which  from  its  terms  is  calculated  to  injure  the  character  of  another,  by 
bringing  him  into  hatred,  contempt,  or  ridicule,  and  which  is  published  without  lawful 
justiKcation  or  excuse.  That,  in  an  action  for  libel,  the  defendant  may  plead  and 
prove  the  truth  of  it,  or  he  may  shew,  under  the  plea  of  not  guilty,  that  it  was 
published  on  some  occasion  which  excused  it.  That  every  one  has  a  right  to  comment 
on  public  acts  of  public  servants,  ministers,  generals,  judges  ;  that  they  furnished  a 
lawful  occasion  for  publication  ;  but  he  thought  not  on  a  sermon  preached  b)'  a  clergy- 
man to  his  parishioners,  unless  he  published  it,  and  therefore  ottered  it  as  a  subject  for 
general  criticism,  like  [322]  any  other  literary  work;  that  it  was  however  quite 
unnecessary  to  otter  any  opinion  on  that,  because  there  was  no  evidence  at  all  of  any 
sermon  which  was  the  subject  of  this  comment.  That  rules  which  a  clergyman  or 
any  other  man  makes  for  the  conduct  of  a  charity  which  he  establishes,  are  not  thereby 
made  a  subject  for  public  comment.  That  no  part  of  the  libel  was  a  comment  on 
anything  which  is  public  property,  and  on  which  the  defendant  had  a  right  to 
comment  as  such."  He  then  left  it  to  the  jury  to  say,  first,  whether  they  thought  the 
imputations  in  the  libel  were  calculated  to  bring  the  plaintiff's  character  into  contempt 
or  not ;  and  secondly,  if  they  were,  what  was  a  fair  amount  of  damages.  The  jury 
found  for  the  plaintiff,  damages  £200. 

Sir  Thomas  Wilde,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  the 
improper  reception  of  evidence,  and  of  misdirection.  First,  there  was  no  sufficient 
evidence  of  the  loss  of  the  paper  brought  to  the  Chatteris  Ijiterary  Institution,  to 
make  Brookes'  evidence  of  its  contents  admissible.  This  was  a  room  frequented  only 
by  the  subscribers  of  the  Institution,  limited  in  number;  and  it  does  not  appear  how 
many  or  how  few  were  in  the  habit  of  visiting  it  about  that  time.  Some  inquiry 
should  have  been  made  amongst  them,  or  at  least  from  the  proprietor  of  the  rooms. 
It  is  not  like  the  case  of  a  public  cofl'ee-roora,  to  which  any  number  of  strangers  may 
resort.  [Alderson,  B.  This  is  not  the  case  of  a  title-deed,  but  of  an  old  newspaper. 
Suppose  it  had  been  the  back  of  a  letter,  must  you  ask  eighty  persons  whether  they 
have  taken  it?]  No  doubt  the  nature  and  quality  of  the  document  is  to  be  considered  ; 
but  so  also  must  the  importance  of  the  occasion  on  which  the  evidence  is  ottered.  If 
a  man  were  on  trial  for  his  life,  would  a  judge  have  admitted  secondary  evidence  of  a 
treasonable  paper  on  such  evidence  as  this'!  and  yet,  of  course,  the  [323]  rule  of 
evidence  must  be  just  the  same  in  an  action  for  libel  as  ui)on  an  iniiictment  for  high 
treason.  What  reason  was  there  for  believing  that  this  ])aper  was,  in  fact,  lost  or 
flestroyed  I  The  greater  probability  was,  that,  if  it  contiiined  such  an  arti(;le,  it  was 
taken  away  to  be  preserved. 

Secondly,  there  was  no  sutticient  evidence  to  go  to  the  juiy,  that  the  paper  left  at 
the  LitcTary  Institution  was  a  copy  of  the  particular  number  of  the  NonninfonniM 
which  contiiined  the  libel.  All  that  the  witness  said  was,  that  it  was  headed  tho 
Nuwonfonnkt ;  and,  from  a  glance  at  it,  that  he  judged  it  contiiined  the  libellous 
article.  That  does  not  shew  that  it  was  a  Nonconformist  newspaper  purporting 
to  be  published  by  the  defendant.  The  mere  fiict  of  the  he;iding  being  the  .sjime  ciin 
be  no  evidence  against  him  as  tho  publisher.  [Pollock,  C.  B.  You  have,  besides,  tho 
opinion  of  the  witness  that  it  was  tho  same  paper.  Besides,  there  wiis  no  cross- 
Ex.  Div.  IX.— 2«* 
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examinatiou  as  to  its  contents ;  it  was  almost  taken  for  granted  that  it  was  the  same 
paper.]  It  was  received  as  evidence  of  the  contents  of  a  paper  published  by  the 
defendant.  [Parke,  B.  Rather  as  evidence  of  the  copy  of  a  newspaper  of  which  he  is 
proved  by  the  regular  statutory  evidence  to  be  the  printer  and  publisher.]  The  object 
being  to  shew  a  circulation  of  the  paper  at  a  particular  place,  in  order  to  influence  the 
damages,  the  evidence  given  in  this  case  will  not  bear  the  tes'  of  legal  examination. 

Thirdly,  this  particular  paper  was  not  at  all  shewn  to  have  been  sent  to  the 
Institution  by  the  defendant,  and  may  have  been  brought  there  by  some  person 
altogethei'  unconnected  with  him  ;  it  was,  therefore,  wrongly  received  as  evidence  of 
the  extent  of  the  damage  done  b}'  him.  The  extended  circulation  is  not  his  act :  the 
injury  consequent  upon  it  is  not  attributable  to  him.  The  party  who  brought  it  there 
is  the  party  responsible  for  any  damage  the  plaintiff'  received  by  that  act.  [Parke,  B. 
Suppose  the  plaintift'  [324]  published  a  thousand  copies,  and  one  were  to  find  its  way, 
by  the  hand  of  a  third  person,  to  the  reading-room  of  a  debating  society,  would  not 
that  be  evidence  to  shew  the  extent  of  the  mischief  done  by  the  publication  to  the 
plaintiff's  character?]  Then,  if  that  be  so,  if  a  man  writes  and  publishes  a  libel  to  A., 
he  is  lesponsible  for  all  the  damage  that  may  arise  by  the  exhibition  of  that  libel  by 
A.  to  B.,  by  B.  to  C,  and  so  on  to  the  end  of  the  alphabet.  [Parke,  B.  My  observa- 
tion refers  only  to  the  case  of  a  newspaper,  which  is  published  expressly  for  general 
circulation.  Surely  the  proprietor  of  a  newspaper,  with  a  very  large  circulation, 
is  to  be  visited  with  larger  damages  for  a  libel  published  in  it,  than  one  of  more 
limited  circulation  ?] 

The  next  question  arises  upon  the  direction  of  the  learned  Judge  to  the  jury. 
And  first,  with  respect  to  that  part  of  the  libel  which  comments  upon  the  plaintiff's 
mode  of  preaching,  the  observation  of  the  learned  Judge,  during  the  address  of  the 
defendant's  counsel  to  the  jury,  was  calculated  to  influence  him  in  the  defence  he 
might  make  by  evidence,  and  in  that  view  had  an  important  bearing  on  the  issue  of 
the  cause.  It  may  have  been,  that  by  reason  of  that  very  observation  no  evidence 
was  given  of  any  sermon  preached  by  the  plaintiff.  [Pollock,  C.  B.  I  think  it  would 
lead  to  endless  confusion,  if  we  were  to  grant  a  new  trial  merel}'  becau.se  the  Judge, 
in  the  course  of  the  cause,  had  made  some  general  observation  on  a  point  of  law,  which 
might  turn  out  to  be  wrong,  unless  it  be  shewn  that  it  had  some  practical  influence  on 
the  trial.]  It  is  sufficient  that  it  go^■erned  the  conduct  and  limited  the  discretion  of 
the  counsel  in  the  cause.  Now,  the  doctrine  that  a  sermon,  preached  in  a  parish 
church,  cannot  be  made  the  subject  of  public  remark,  is  incorrect,  and  cannot  be 
maintained.  [Parke,  B.  Can  you  put  it  in  the  same  position  as  if  it  were  published 
for  the  use  of  the  world  *?]  It  is  submitted  that  there  is  no  distinction  in  this  respect. 
The  preached  [325]  sermon  is  published  to  all  who  resort  to  the  church.  [Parke,  B. 
I  did  not  lay  it  down  conclusively,  that  a  preached  sermon,  as  contra-distingnished 
from  a  printed  and  published  sermon,  was  not  the  subject  of  comment,  in  such  a  way 
as  to  prevent  the  defendant's  counsel  from  offering  a  sermon  in  evidence,  if  he  had 
wished  to  do  so.     I  did  not  express  a  positive  opinion  on  the  point  at  all. 

Next,  as  to  that  part  of  the  libel  which  related  to  the  conduct  of  the  charity. 
The  learned  Judge  misdirected  the  jury,  in  telling  them  that  this  was  no  legitimate 
subject  of  remark.  The  principles  on  which  charities  are  conducted  are  of  great 
importance  to  the  public,  and  it  is  very  fit  they  should  be  the  subject  of  public 
discussion,  when  couched  in  proper  language.  This  is  not  like  the  case  of  a  few 
persons  meeting  together  for  the  purpose  of  a  private  charity  ;  it  appeared  that 
Chatteris  was  a  large  parish,  containing  five  thousand  inhabitants,  among  whom  there 
was  a  considerable  proportion  of  dissenters.  It  was  a  charity  presided  over  by  the 
clergyman  of  that  parish  ;  and  the  resolutions  of  the  charity  convey  an  imputation 
upon  those  who  dissent  from  the  Establishment,  by  representing  them  as  persons 
unworthy  to  be  the  objects  of  benevolence.  [Pollock,  C.  B.  You  truly  say,  that  the 
public  have  a  deep  interest  in  the  diffusion  of  charity  ;  so  they  have  in  the  diffusion 
of  knowledge  :  but  could  you  say,  if  a  book-club  were  established,  with  regulations 
excluding  persons  of  certain  opinions,  they  could  be  made  the  subject  of  public 
criticism,  which  might  be  neither  right  as  to  its  facts,  nor  just  in  its  judgment?] 
The  true  principle  is,  whether  the  public  have  a  real  interest  in  the  matter.  A  charity 
distributed  among  five  thou.sand  persons  cannot  be  considered  in  the  same  light  as  a 
private  book-club.  If  the  mode  of  dispensing  this  charity,  in  so  large  a  parish,  was, 
as  undoubtedly  it  was,  a  matter  in  which  the  public  of  Chatteris  had  an  interest,  that 
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public  wiis  sufficiently  large  to  give  a  just  right  of  criticism  on  its  [326]  objects  and 
management.  The  soliciting  persons  to  join  in  a  charity,  conducted  on  such  narrow 
and  exclusive  principles,  is  a  matter  which  ought,  for  the  public  good,  to  be  prevented, 
and  which  any  one  of  the  public  has  an  interest  to  prevent,  by  an  appeal  to  the 
general  good  sense  and  just  feeling  of  his  fellow-citizens.  No  doubt,  if  the  defendant, 
or  any  other  person,  in  doing  so,  exceeds  the  just  limits  of  public  comment,  he  may 
be  liable  to  an  action ;  but  this  verdict  has  been  given  on  the  principle  that  the 
defendant  had  no  right  at  all  publicly  to  discuss  these  subjects  The  defendant 
ought  therefore  to  have  a  new  trial,  that  the  matter  may  be  presented  to  the  jury 
with  that  limitation. 

Parkic,  B.  With  respect  to  the  evidence  admitted,  the  case  stood  thus : — When 
another  copy  of  the  newspaper  was  offered  in  evidence  (it  having  been  suggested 
in  the  opening  of  Mr.  Gunning  for  the  plaintiff,  that  many  of  them  had  been 
industriously  circulated  in  the  neighbourhood  of  Chatteris,  and  given  to  persons  who 
did  not  subscribe  to  the  Xoiiconformist  newspaper),  I  said,  "  Do  you  propose  to  affect 
the  defendant  with  the  actual  sending  of  this  paper  to  that  particular  place?"  If  the 
plaintiff  could  not  do  that,  then,  I  said,  the  evidence  was  inadmissible  to  aggravate  the 
damages  on  the  ground  of  malice,  but  that  I  should  receive  it  as  proof  of  the  circulation 
of  the  newspaper.  Then  Mr.  Fryar,  the  first  witness,  was  called,  for  the  purpose  of 
proving  the  fact  of  the  newspaper  having  been  sent  to  him  by  some  unknown  person  : 
it  turned  out  that  he  had  left  the  newspaper  at  home.  Then  (doubting,  however,  in 
my  own  mind  whether  I  was  not  rather  too  strict)  I  said,  "  I  cannot  receive  evidence 
of  its  contents ;  you  had  better  abandon  that  head  of  evidence."  Accordingly,  in 
Mr.  Fryar's  case  it  was  given  up.  Then  the  plaintifi''s  counsel  made  a  second  effort 
to  shew  that  this  gratuitous  circulation  had  taken  place ;  and  they  proved  that  by 
the  circumstance  of  [327]  its  having  been  sent  to  the  pulilic  reading-room  at  Chatteris  ; 
and  then,  upon  proof  of  the  loss  of  the  newspaper,  satisfactory  to  my  mind,  consider- 
ing the  nature  of  newspapers,  I  admitted  secondary  evidence  of  its  contents.  The 
secondary  evidence  given  was  this  : — There  was  general  evidence  that  it  was  a  paper 
called  the  Nwicwifwinid,  containing,  according  to  the  best  of  the  witness's  recollection, 
the  libel,  the  subject  of  this  action.  I  thought  that  was  ample  evidence  to  shew  that 
one  of  the  copies  of  the  newspaper,  of  which  the  defendant  was  the  publisher,  and  of 
which,  of  course,  he  did  not  print  one  copy,  but  many,  had  been  sent  by  some  person, 
not  the  defendant,  to  that  room  ;  then  I  thought  that  was  admissible  evidence  to 
shew  the  extent  of  damage.  If  I  was  wrong  in  that  respect,  there  ought,  of  course, 
to  be  a  rule.  But  I  conceive,  that  if  any  person,  not  the  editor  of  the  Times  news- 
paper, sends  the  Times  paper,  published  for  the  purpose  of  general  circulation,  to 
particular  individuals,  and  those  individuals  read  it,  (of  course,  assuming  that  the 
article  is  likely  to  make  an  impression  prejudicial  to  the  plaintiff),  that  is  a  circum- 
stance that  may  be  taken  into  consideration  in  aggravation  of  damages,  in  an  action 
against  the  publisher  of  that  paper.  It  struck  me  then,  and  strikes  me  now,  that 
there  was  ample  evidence  of  one  of  the  prints  of  the  Nonamformisi  newspapei-,  one  of 
the  impressions  published  by  the  defendant,  having  found  its  way  into  the  hands  of 
third  persons  in  the  reading-room  at  Chatteris.  I  did  not  receive  the  evidence  on 
the  ground  that  the  defendant  was  thereby  proved  to  have  lieen  industriously 
circulating  the  newspaper,  and  so  to  aggravate  the  damages  against  him,  as  being 
actuated  by  private  spleen  or  malice,  but  that  this  was  to  be  considered  as  proof  that 
the  papers  were  in  more  extensive  circulation,  by  the  single  fact  of  its  being  left  in 
the  Chatteris  reading-room. 

Then,  with  regard  to  the  rest  of  the  case,  certainly  I  interrupted  my  Brother 
Byles,  making  a  remark,  as  my  [328]  Brother  Wilde  has  stated,  with  respect  to  the 
right  of  comment  on  unpublished  sermons  :  but  I  never  meant  to  bind  myself  by  that 
opinion.  I  had  a  strong  opinion  on  the  subject,  1  own,  and  I  rettin  that  opinion  still ; 
but  when  the  ca.se  was  clo.sed — my  previous  remarks  being  made  for  the  purpose  of 
shortening  any  long  observations  that  might  be  made  upon  that  subject — when  the 
case  came  to  its  close,  I  expressed  no  opinion  as  to  the  seimons.  I  said  it  was 
unnecessary  to  decide  the  point,  because  there  was  no  proof  of  any  sermon,  that  could 
furnish  a  lawful  occasion  for  those  remarks.  And  with  regard  to  the  parochial 
subscription  set  on  foot  by  the  clergyman,  I  thought  the  clergyman,  in  so  doing,  did 
not  thereby  make  that  act  the  subject  of  comment,  and  give  a  lawful  occiision  for 
everybody  to  remark  upon  it,  in  the  same  way  that  he  would  if  he  were  publishing 
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a  liteniiy  work,  and  presenting  it  to  the  public.  Nor  was  his  act  a  public  act,  in  the 
same  sense  as  the  act  of  a  magistrate  in  the  administration  of  justice,  or  of  a  general 
in  conducting  an  army,  or  any  public  officer  in  exercising  for  the  beTietit  of  the  public 
an  office  in  the  state.  The  position  such  a  party  is  in  gives  occasion  to  all  the  public 
to  make  remarks  on  his  conduct ;  and  if  those  remarks  are  made  in  a  fair  spirit,  they 
are  justifiable  under  the  general  issue.  But  it  seemed  to  me  that  there  was  no 
occasion,  in  the  fact  of  a  man's  making  a  regulation  for  his  own  parish,  which  could 
furnish  a  lawful  e.xcuse  for  the  publication  of  these  remark.s. 

I  have  stated  the  view  I  took  of  this  case  at  the  trial :  my  learned  Brothers  will 
now  say  whether  I  was  right  or  wrong. 

Pollock,  C.  B.  We  are  all  agreed  that  there  should  be  no  rule  in  this  case.  The 
rule  has  been  moved  foi'  on  two  grounds  :  first,  the  reception  of  evidence  which  ought 
not  to  have  been  received  ;  and  secondly,  upon  the  ground  of  misdirection.  The  first 
ground  appears  to  have  been  [329]  taken  upon  this  state  of  things : — The  defendant 
was  proved  to  be  the  publisher  of  a  nevvspapei'  called  the  Nanconforinist.  One 
paper  was  produced,  containing  the  libel  complained  of ;  and  it  was  proposed  to  prove 
that  other  copies  had  been  in  circulation,  not  with  any  view  to  shew  malice  on  the 
part  of  the  defendant,  because  for  that  purpose  a  publication  specially  by  him,  at  the 
place  where  they  were  found,  probably  ought  to  have  been  proved,  but  with  a  view 
to  shew  the  extent  of  the  mischief  that  might  have  been  done  to  the  plaintiff,  who 
complained  of  this  wrong.  Several  witnesses  appear  to  have  been  examined  up  to  the 
point  of  not  being  able  to  prove  the  paper,  and  then  they  were  not  allowed  to  proceed 
in  their  evidence ;  and  no  stress  at  all  appears  to  have  been  laid  upon  any  cases, 
except  where  a  paper  was  mislaid  or  lost,  and  evidence  given  of  its  contents.  With 
respect  to  the  witness  Brookes,  he  appears  to  have  seen  a  paper,  which  he  took  upon 
himself  to  say  was  one  of  the  copies  of  the  Nonconformist  complained  of  as  having 
contained  the  libel.  I  think  this  must  have  been  understood  by  the  learned  Judge, 
by  the  counsel  and  by  the  jury,  to  be  the  eflect  of  his  evidence.  Whatever  terms 
were  used,  it  must  be  understood  that  he  meant  to  say  that  he  saw  a  paper,  which, 
upon  some  ground  more  or  less  clear  and  positive,  he  believed  to  be  a  copy  of  this 
number  of  the  Nonamfoimid.  Now  this  evidence  is  complained  of  upon  three 
grounds  :  First,  that  there  was  no  evidence  that  the  paper  was  lost.  Now  it  seems 
to  me,  that  the  evidence  of  a  document  being  lost,  upon  which  secondary  evidence 
may  be  given  of  its  contents,  may  vary  much,  according  to  the  nature  of  the  paper 
itself,  the  custody  it  is  in,  and,  indeed,  all  the  surrounding  circumstances  of  the 
particular  mattei'  before  the  court  and  jury.  A  paper  of  considerable  importance, 
which  is  not  likely  to  be  peimitted  to  perish,  may  call  for  a  much  more  minute  and 
accurate  search  than  that  which  may  be  considered  as  waste  paper,  which  nobody 
would  be  likely  to  take  care  of,  and  which  might,  [330]  I  think,  be  considered  as  lost, 
so  as  not  to  be  produced  before  a  court  and  jury,  when,  after  search,  in  the  first 
instance,  at  the  place  where  it  was  likely  to  be  found,  it  is  not  discovered  there,  and 
we  cannot  suggest  any  one  place  where  it  is  more  likely  to  be  than  another.  Here 
search  was  made  in  the  room  where  the  paper  ought  to  be  :  if  the  paper  be  not  there, 
is  inquiry  to  be  made  of  all  the  persons  who  frequent  that  place  ?  Here  the  club,  or 
reading  society,  consisted  of  eighty  persons.  It  might  have  consisted  of  800 ;  nay, 
it  might  have  been  a  reading-room  accessible  to  many  thousands  of  persons.  What 
inquiry  will  do'!  I  think,  in  cases  of  this  sort,  if,  some  time  after  its  publication,  a 
newspaper,  which,  except  occasionally  for  the  purpose  of  filing,  is  not  very  much 
considered  a  few  days  after  its  publication,  is  not  found  in  the  place  where  it  ought  to 
be,  if  it  be  anywhere,  no  search  is  necessary  among  members  of  the  club,  or  persons 
who  frequent  the  club-room  :  it  may  be  taken  to  be  lost,  if  it  cannot  be  produced 
from  the  spot  where  it  ought  to  be  found.  But  then,  it  is  said  that  this  paper  is  not 
proved  to  have  been  issued  by  the  defendant :  that  is  a  question  entirely  for  the  jury ; 
and  I  think  there  is  evidence  to  prove  that  this  was  one  of  the  copies  printed  at  the 
same  time  with  the  libel  which  is  laid  before  the  jury.  It  is  not  like  the  publication 
of  a  wi'itten  libel.  The  jury  must  be  aware  that  many  copies  of  a  newspaper  are 
issued  at  the  same  time ;  and  they  are  issued  for  the  purpose  of  publication  and 
distribution.  No  doubt  a  suggestion  may  be  made,  that  the  plaintift',  in  order  to 
enhance  the  damages,  may  have  procured  some  papers  to  be  printed.  The  jury  are  to 
consider  whether  that  is  a  reasonable  suggestion  or  not.  There  was  some  evidence  for 
the  jury  to  consider :  and,  I  think  the  reasonable  conclusion  is,  that  this  paper  w.as 
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originally  issued  by  the  defendant ;  that  is,  that  it  was  probably  issued  as  a  newspaper 
to  some  newsman,  and  by  the  newsman  sent  down  to  the  place  where  it  was  seen ; 
and  it  appears  to  me  that  the  defendant  [331]  was  responsible  for  that,  without  at 
all  entering  into  some  of  the  questions  which  arose  in  the  course  of  the  argument,  and 
for  every  one  of  which  one  might  not  possibly  be  able  to  give  so  satisfactory  an 
answer.  But  I  understood  my  Brother  Wilde  to  make  a  third  case  :  that  it  was  not 
issued  bv"  him  in  such  a  way  as  to  entitle  the  plaintiff  to  give  it  in  evidence  against 
him  to  increase  the  damages.  Now,  it  appears  to  have  been  issued  as  newspapers 
generally  are,  for  the  purpose  of  being  circulated  ;  and  I  think,  in  order  to  shew  the 
extent  of  the  mischief  that  may  have  been  done  to  the  plaintifT  by  a  libel  in  a  news- 
paper, you  have  a  light  to  give  evidence  of  any  place  where  any  copy  of  that  libel  has 
appeared,  for  the  purpose  of  shewing  the  extent  of  the  circulation.  It  seems  to  me, 
therefore,  in  the  first  place,  that  due  inquiry  had  been  made,  and  there  was  reasonable 
evidence  that  the  paper  could  not  have  been  found  by  any  search  any  person  could 
reasonably  be  called  upon  to  make  ;  that,  in  the  next  place,  there  was  evidence  to  go 
to  the  jury  that  that  paper,  so  lost  and  so  identified,  had  been  issued  by  the  defendant ; 
and,  being  issued  by  the  defendant,  wherever  it  is  traced  and  found,  it  is  for  the  jury 
to  consider  the  effect  of  that,  as  tending  to  shew,  as  such  evidence  does,  that  there 
has  been  a  publication  beyond  the  mere  publication  the  plaintiff  complains  of,  and 
gives  in  evidence  as  the  libel  which  is  the  subject  of  the  action.  Upon  the  whole,  it 
seems  to  me  that  there  is  no  foundation  whatever  for  granting  the  rule,  on  the  ground 
that  evidence  was  received  which  it  was  not  competent  for  the  learned  Judge  to 
admit. 

The  other  ground  on  which  the  application  for  a  new  trial  is  made,  is  a  misdirection 
in  point  of  law.  It  is  objected  that  the  learned  Judge  laid  down  the  same  rule  with 
reference  to  sermons  that  were  preached,  and  to  the  lules  of  the  charity  that  was 
administered  in  the  parish  of  Chatteris,  as  applied  to  private  conversations,  or  to 
private  acts  of  chanty  ;  and  it  is  contended  that  he  ought  to  have  laid  it  down,  that 
a  sermon,  preached  but  not  published,  was  the  [332]  subject  of  criticism  in  the 
enlarged  stvle  of  commentary  which  that  word  seems  to  introduce,  according  to  the 
decided  cases  ;  and  that  the  conduct  of  the  clergyman  with  reference  to  the  parish 
charity,  and  especially  the  rules  of  it,  justified  any  bona  fide  remarks,  whether  founded 
in  truth  in  point  of  fact,  or  justice  in  point  of  commentary,  provided  only  they  were 
an  honest  and  bona  fide  comment ;  and  that  this  might  be  shewn  under  the  general 
issue.  There  can  be  no  doubt,  if  it  might  be  shewn  at  all,  it  might  be  shewn  under 
the  general  issue. 

My  Brother  Wilde  urged  upon  the  Court  the  importance  of  this  question  ;  and  I 
own  I  think  it  is  a  question  of  very  grave  and  deep  importance.  He  pressed  upon  us, 
that  wherever  the  public  had  an  interest  in  such  a  di.scussion,  the  law  ought  to  protect 
it,  and  work  out  the  public  good,  by  permitting  public  opinion,  through  the  medium 
of  the  public  press,  to  operate  upon  such  transactions.  I  am  not  sure  that  so  extended 
a  rule  is  at  all  necessary  to  the  public  good.  I  do  not  in  any  degree  complain,  on  the 
contrary  I  think  it  quite  right,  that  all  matters  that  are  entirely  of  a  public  nature ; 
conduct  of  ministers,  conduct  of  Judges — the  proceedings  of  all  persons  who  are 
responsible  to  the  public  at  large,  are  deemed  to  be  public  property  ;  and  that  all 
bona  fide  and  honest  remarks  upon  such  persons,  and  their  conduct,  may  be  made 
with  perfect  freedom,  and  without  being  questioned  too  nicely  for  either  truth  or 
justice  ;  but,  when  the  public  interest  is  pressed  upon  our  attention,  if  it  is  for  the 
purpose  of  introducing  any  new  rule,  or  extending  those  doctrines  to  any  point 
beyond  that  to  which  they  have  hitherto  been  extended,  it  appears  to  me  to  be  a 
sufficient  answer  to  say,  if  the  public  is  interested  in  the  administration  of  charity,  if 
it  be  of  importance  that  the  doctrine  of  "doing  good  to  all  men  "  should  be  preached, 
and  not  only  be  preached,  but  that  every  one  should  act  upon  that  doctrine,  that 
would  be  abundantly  satisfied  by  those  who  comment  on  these  matters  only  exercising 
the  ordi-[333]nary  right  that  they  have  at  the  common  law,  and  that  is,  that  they 
may  comment  upon  anything,  only  let  truth  be  the  basis  of  their  observations,  and  let 
the  superstructure  be  justice  :  if  truth  be  the  foundation,  and  justice  be  the  super- 
structure, it  appears  to  me  that  that  will  work  out  all  the  cuds  of  public  good  that  can 
be  required  for  any  such  purposes  as  my  Brother  Wilde  refers  to.  Now,  with  reference 
to  the  application  of  this  doctrine  to  the  case  before  us,  there  are  two  points  to  be 
considered  : — the  one  as  to  the  sermons,  the  other  as  to  the  parish  charity.    My  opinion 
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goes  entirely  along  with  the  intimation  of  opinion  that  fell  from  my  Brother  Parke  at 
the  trial ;  I  think  a  sermon  preached  to  a  congregation  may  undoulitedly  be  made  the 
subject  of  a  comment,  but  you  must  not  put  into  the  mouth  of  the  pastor  language 
that  he  did  not  use,  or  make  any  comment  upon  what  he  did  use,  or  was  supposed  to 
use,  that  does  not  fairly  arise  out  of  the  truth.  I  think  you  are  fettered,  with  respect 
to  a  sermon  preached  to  a  congregation,  just  as  you  would  be  fettered  with  respect  to 
any  other  matter  on  which  you  have  a  right  to  comment,  but  on  which  you  must 
comment  with  truth  and  with  justice.  It  appears,  however,  from  the  report  of  my 
learned  Brother  Parke,  that  he  did  not  exclude  any  evidence  in  respect  to  a  sermon  ; 
and  in  the  coui'se  of  the  conduct  of  the  cause,  and  finally,  in  summing  up,  he  pointedly 
called  the  attention  of  the  learned  counsel,  that  with  respect  to  that  part  of  the  case, 
it  was  unnecessary  to  give  any  opinion  upon  the  point,  because  there  was  no  sermon 
in  evidence  to  which  those  comments  could  possibly  apply.  Therefore,  although 
entirel}'  agreeing  with  him  in  the  opinion  he  intimated  in  the  course  of  his  summing 
up  the  case,  I  think  this  is  quite  sufficient  reason  to  refuse  the  rule  upon  this  ground. 

With  respect  to  the  rules  of  the  charity,  I  think  that  a  parochial  charity,  with  the 
vicar  at  the  head  of  it,  among  other  persons  in  the  parish,  not  for  parochial  purposes, 
but  for  some  exclusive  purpose,  with  reference  either  to  reli-[334]-gious  opinion  or  to 
any  thing  else,  is  a  private  matter,  and  is  not  open- to  what  may  be  called  licentious 
comment,  as  opposed  to  a  comment  that  must  be  based  in  truth.  It  really  seems  to 
me  that  licentious  comments  cannot  be  applied  to  a  case  of  this  sort,  without  extending 
such  comments  to  almost  every  transaction  in  society.  With  respect  to  the  rules  that 
have  hitherto  been  laid  down  in  the  case  of  criticism  on  works  published,  it  has  been 
held  that  they  invite  that  criticism  ;  they  are  held  out  for  an  examination,  and  from 
the  acknowledged  usages  of  society,  every  man  who  publishes  a  book  invites  criticism. 
Whether  that  would  apply  to  a  book  not  published,  but  printed  for  circulation  among 
friends,  may  be  doubtful ;  it  is  not  necessary  to  follow  that  up  ;  I  think  it  may  be 
reasonably  doubted.  In  the  present  case  the  question  is,  whether  a  parochial  charity, 
with  the  vicar  at  the  head  of  it,  that  is,  a  charity  confined  to  certain  persons  within  a 
parish,  may  be  made  the  subject  of  a  licentious  comment.  I  own  I  think  that  every 
purpose  of  public  good  would  be  answered  by  strictly  confining  it  to  the  privilege 
that  every  man  has  of  publishing  that  which  is  true,  and  saying  that  which  the  truth 
will  warrant ;  and  that  it  is  not  at  all  necessary,  in  a  case  of  this  sort,  to  give  him  any 
power,  either  licentiou.sly  or  with  honest  prejudices,  to  invent  for  himself,  or  to  mis- 
represent and  comment  upon,  matters  that  do  not  exist  in  point  of  fact,  however 
honestly. 

Some  observations  have  been  made  in  the  course  of  the  argument,  with  reference 
to  there  being  no  evidence  actually  tendered.  I  entirely  agree,  that  whenever  there 
is  reason  to  think  that  the  course  of  any  cause  has  been  so  altered  by  the  ruling  of  a 
Judge  in  that  cause,  that  justice  has  not  been  done,  that  is  a  grotind  for  coming  to 
the  Court  for  redress.  And  it  may  not  be  necessary  for  counsel  distinctly  to  point 
out  in  what  manner  the  mischief  has  been  done,  if  the  Court  clearly  perceives  that 
what  has  occurred  would  lead  to  that  mischief.  I  therefore  entertain  the  ap-[335]- 
plication  of  my  Brother  Wilde  in  the  full  spirit  in  which  it  was  made  ;  and  I  say  this 
the  rather,  because,  during  one  part  of  his  argument,  it  might  be  inferred  that  I 
thought  he  was  not  exactly  rectus  in  curia,  so  as  to  make  the  application  at  all  ;  but, 
entertaining  the  application,  and  entertaining  it  with  the  respect  that  is  due  to  him, 
and  with  the  responsibility  that  belongs  to  the  question, — undoubtedly,  I  admit,  of 
some  importance, — I  yet,  upon  all  the  points  that  have  been  presented  to  my  mind, 
am  so  free  from  doubt,  that  I  think  no  rule  ought  to  be  granted  in  this  case. 

Alderson,  B.  I  am  of  the  same  opinion,  that  there  should  be  no  rule  in  this 
case.  At  the  same  time,  I  am  by  no  means  prepared  to  saj%  that  if  it  had  depended 
upon  the  question  as  to  the  sermons,  I  should  not  have  been  in  favour  of  granting  a 
rule,  as  I  by  no  means  entertain  a  decided  opinion  upon  that  point.  The  two  points 
in  question  on  which  this  rule  has  been  applied  for,  are,  first,  the  improper  admission 
of  evidence  ;  secondly,  misdirection.  I  shall  say  very  shortly  what  I  think  as  to  the 
admission  of  the  evidence.  It  is  cleai',  as  it  seems  to  me,  that  the  evidence  was 
properly  received.  I  think  the  search  should  be  such  as  should  induce  the  judge  to 
come  to  the  conclusion,  and  the  Court  afterwards,  on  revising  his  opinion,  to  come  to 
the  same  conclusion,  that  there  is  no  reason  to  suppose  that  the  omission  to  produce 
the  document  itself  arose  from  any  desire  of  keeping  it  back,  and  that  there  has  been 
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no  reasonable  opportunity  of  producing  it  which  has  been  neglected.  Now,  the 
question  whether  there  has  been  a  loss,  and  whether  there  has  been  sufticient 
search,  must  depend  very  much  on  the  nature  of  the  instrument  searched  for ; 
and  I  p>it  the  case,  in  the  course  of  the  argument,  of  the  back  of  a  letter.  It 
is  quite  clear  a  very  slender  search  would  be  sulKcient  to  shew  that  a  document 
of  that  description  had  been  lost.  If  we  were  speaking  of  an  envelope,  in  which 
a  letter  had  been  received,  and  a  person  said,  ''I  have  search-[336]-ed  for  it  among 
my  papers,  I  catinot  find  it,"  surely  that  would  be  sufficient.  So,  with  re.spect  to  an 
old  newspaper  which  has  been  at  a  public  coffee-room  :  if  the  party  who  kept 
the  public  coffee-room  had  searched  for  it  there,  where  it  ought  to  be  if  in 
existence,  atid  where  naturally  he  would  find  it,  and  says  he  supposes  it  has  been 
taken  away  by  some  one,  that  seems  to  me  to  be  amply  sufficient.  If  he  had  said, 
"I  know  it  was  taken  away  by  A.  B.,"  then  I  should  have  said,  you  ought  to  go  to 
A.  B.,  and  see  if  A  B.  has  not  got  that  which  it  is  proved  he  took  away  ;  but  if  you 
have  no  proof  that  it  was  taken  away  by  any  individual  at  all,  it  seems  to  me  to 
be  a  very  unieasonable  thing  to  require  that  you  should  go  to  all  the  members  of 
the  club,  for  the  purpose  of  asking  one  more  than  another,  whether  he  has  taken 
it  away,  oi-  kept  it.  I  do  not  know  where  it  would  stop ;  when  you  once  go  to 
each  of  the  members,  then  you  must  ask  each  of  the  servants,  or  wives,  or  children 
of  the  members  ;  and  where  will  you  stop?  As  it  seems  to  me,  the  proper  limit  is, 
where  a  reasonable  person  would  be  satisfied  that  they  had  bona  fide  endeavoured  to 
produce  the  document  itself  :  and  therefore  I  think  it  was  reasonable  to  receive  parol 
evidence  of  the  contents  of  this  newspaper.  Then,  was  the  parol  evidence  of  the  con- 
tents of  this  newspaper  I  Then,  was  the  parol  evidence  of  the  contents  of  the  paper 
such  as  might  reasonably  be  received  as  against  the  present  defendant?  It  is  clear 
that  there  is  no  evidence  whatever  to  shew  that  this  paper,  or  these  papers,  have  been 
sent  by  the  defendant  individually,  from  any  personal  malicious  motives.  It  would 
be  absurd  to  put  it  upon  that ;  and  if  it  had  been  .so  put,  it  would  have  been  a  mis- 
direction upon  that  gi'ound.  The  question  is,  whether  or  not  there  is  reasonable 
evidence  that  this  is  a  copy  of  the  individual  paper  which  has  been  produced,  and 
which  has  been  shewn  to  have  been  published  by  the  defendant.  Now  we  must 
consider  what  the  nature  of  the  instrument  is.  It  is  a  copy  of  a  newspaper.  We 
must  use  our  own  common  sense,  and  remember  that,  with  respect  to  newspapers,  not 
[337]  one  copy,  but  a  great  variety  of  copies,  are  published  for  general  circulation 
among  the  public  at  large.  If  you  compare  an  instrument  in  one  or  two  parts,  and 
find  the  one  is  an  exact  copy  of  the  other,  you  would  have  no  difficulty  in  saying  it 
was  ])riiited  from  the  same  materials,  and  from  the  same  type.  Suppose  I  were  to 
have  a  copy  of  Meeson  and  Welsliy's  Reports  here,  and  Meeson  and  Welsby's  Keports 
in  the  (Queen's  L!cnch,  and  Meeson  and  Welsby's  Keports  in  the  Common  Pleas,  and  I 
were  to  examine  those  three  books,  and  to  find  that  there  was  a  misprint  in  the  first 
page,  and  a  misprint  in  the  fortieth  page,  and  a  misprint  in  the  sixty-third  page,  I 
should  say  a  jury  might  very  reasoTiably  infer  that  those  three  books  were  printed 
from  the  same  types.  So  I  say  here  with  respect  to  a  newspaper ;  if  you  find  it  in 
general  corresponds,  it  is  evidence  from  which  the  jury  may  infer  that  the  paper  is 
printed  from  the  same  type  as  the  yjaper  which  is  produced  :  and  if  so,  it  is  printed  by 
the  defendant;  and  if  so,  the  defendant  is  responsible  for  the  extent  of  injmy  which 
may  be  done  by  that  papei-,  which  by  some  means  has  come  out  of  his  possession,  and 
which  the  jniy  may  infer  that  he,  or  somebody  connected  with  him,  was  the  person 
who  transmitted  to  the  Chatteris  Book  Society.  It  seems  to  me  that  it  was  evidence, 
and  evidence  on  which  the  plaintiff  might  reasonably  rely,  for  the  purpose  of  shewing 
that  the  injuTV  which  the  defendant  had  done  him  by  printing  the  newspaper,  was 
aggravated  by  the  circumstance  that  there  was  a  paper  here,  and  a  paper  there,  and  a 
paper  in  places  in  which  it  might  do  him  an  inji\ry  among  those  who  live  around 
him,  all  which  was  owing  to  the  original  publication  Ijy  the  defendant  of  the  libel. 
It  seems,  therefore,  to  me,  that  that  evidence  was  pro])erly  received. 

Then  the  question  is,  whether  or  not  there  was  a  misdii-ection.  Now,  if  my 
Brother  Parke  had  told  the  jury,  that,  to  observe  upon  the  sermon  of  a  clergyman, 
which  he  preaches  openly  in  his  pulpit,  was  not  within  the  general  [338]  rule  which 
enables  parties  to  comment  more  liberally  on  the  public  conduct  of  individuals  than 
on  their  private  cotrduct,  I,  for  one,  should  have  desired  that  the  (luestion  should  be 
further  considered.     I  do  rrot  say  that  I  should  not  ultitrratcly, — possibly  I  should, — 
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have  come  to  the  same  conclusion  to  which  my  Lord  Chief  Baron  has  arrived,  and 
which  was  intimated  by  my  Brother  Parke  as  the  impression  which  he  had  at  the  time 
of  the  trial,  and  which  he  retains  now.  I  only  mean  to  guard  myself  against  being 
supposed  to  have  formed  a  decided  opinion  upon  that  point  at  the  present  moment. 
It  seems  there  is  a  distinction,  although  I  must  say  I  really  can  hardly  tell  what  the 
limits  of  it  are,  between  the  comments  on  a  man's  public  conduct  and  upon  his  private 
conduct.  I  can  understand  that  you  have  a  right  to  comment  on  the  public  acts  of 
a  minister,  upon  the  public  acts  of  a  general,  upon  the  pal)lic  judgments  of  a  judge, 
upon  the  public  skill  of  an  actor, — I  can  understand  that ;  but,  I  do  not  know  where 
the  limit  can  be  drawn  distinctly,  between  where  the  comment  is  to  cease,  as  being 
applied  solely  to  a  man's  public  conduct,  and  where  it  is  to  begin,  as  applicable  to  his 
private  character ;  because,  although  it  is  quite  competent  for  a  person  to  speak  of 
a  judgment  of  a  judge,  as  being  an  extremely  erroneous  and  foolish  one,  (and  no  doubt 
comments  of  that  sort  have  gi-eat  tendency  to  make  persons  careful  of  what  they  say), 
and  although  it  is  perfectly  competent  for  persons  to  say  of  an  actor,  that  he  is  a  remark- 
ably bad  actor,  and  ought  not  to  be  permitted  to  perform  such  and  such  parts,  because 
he  performs  them  so  ill,  yet  you  ought  not  to  be  allowed  to  say  of  an  actor  that  he 
has  disgraced  himself  in  piivate  life  ;  nor  to  say  of  a  judge,  or  of  a  minister,  that  he 
has  committed  felony,  or  any  thing  of  that  description,  which  is  in  no  way  connected 
with  his  public  conduct  or  public  judgment ;  and  therefore  there  must  be  some  limits, 
although  I  do  not  distinctly  see  exactly  where  those  limits  are  to  be  drawn.  No 
doubt,  if  theie  are  such  limits,  my  [339]  Brother  Wilde  is  perfectly  right  in  saying 
that  the  only  ground  on  which  the  verdict  and  damages  can  go,  is  for  the  excess,  and 
not  for  the  lawful  exercise,  of  the  criticism  :  and  it  is  for  that  reason  that  I  doubt, 
whether  you  may  not  properly  criticise  a  gentleman's  sermons,  by  saying  "  he  is  a 
remarkably  bad  preacher."  Possibly  you  may  speak  of  him,  also,  as  preaching 
erroneous  doctrines,  although  about  that  there  may  be  more  doubt ;  seeing  that  there 
is  a  tribunal  to  which  you  may  refer  any  erroneous  doctrine  which  he  may  preach  in 
the  pulpit :  but  with  respect  to  the  stupidity  or  the  dulness  of  his  sermon,  there  is 
no  redress  except  by  public  observation  ;  and  I  am  by  no  means  prepared  to  say  you 
may  not  criticise  them  justly  and  fairly  ;  and  if  you  criticise  bona  fide,  even  although 
the  man  sustains  an  injury  from  your  criticism,  it  is  an  injury  for  which  there  is  no 
redress  at  law  by  damages.  But,  with  respect  to  the  present  question,  my  Brother 
Parke  has  not  laid  it  down  to  the  jury  that  the  sermons  were  not,  or  might  not  be, 
the  subject  of  proper  ci'iticism.  No  sermons  were  proved  ;  probably  none  were  capable 
of  being  proved,  of  which  this  could  be  considered  in  the  light  of  fair  criticism  :  indeed 
I  must  say,  that  I  think  it  would  be  a  libel  on  criticism  to  call  this  criticism  on  any 
man's  sermon.  Now  this  gentleman,  in  his  ministerial  and  public  capacity,  preaches 
his  sermons,  and  it  is  because  he  does  so  in  his  ministerial  and  public  capacitj',  that  I 
entertain  a  doubt  whether  it  is  not  part  of  his  public  character.  He  is,  as  a  clergyman, 
bound  to  preach  the  sermons  in  his  ministerial  and  public  capacity  ;  and  it  may  be, 
that  that  is  within  the  limits  of  the  ordinary  rule  which  governs  the  criticism  upon 
public  acts  of  individuals.  But  what  has  his  private  charity,  in  the  parish  of  Chatteris, 
or  any  where  else,  to  do  with  that?  How  does  that  differ  from  the  private  charity 
of  any  other  individual?  It  is  no  part  of  his  peculiar  ministerial  duty  to  have  a 
clothing  club,  though  it  is  a  very  proper  thing  for  him  or  any  other  charitable  man 
[340]  to  do.  I  am  at  a  loss  to  see  how  his  case  differs  from  that  of  any  other  individual 
who  chooses  to  institute  a  private  charity  within  particular  limits.  If  so,  then  the 
criticism  and  observations  that  are  to  be  made  upon  him,  are  the  criticism  and  observa- 
tions which  are  to  be  made  upon  any  other  private  individual,  and  are  to  be  judged 
by  the  same  rules,  and  subject  to  the  same  limits;  and  that  is  what  my  Brother  Parke 
laid  down  ;  not  that  you  may  not  comment — God  forbid  you  should  not  be  allowed 
to  comment — on  the  acts  of  all  mankind,  provided  3'ou  do  it  justly  and  truly  ;  but 
that  your  comments  upon  Mr.  Gathercole,  in  the  institution  of  private  charities,  which 
Mr.  Gathercole  chooses  to  patronise,  are  to  be  judged  in  the  .same  manner  as  comments 
on  the  private  conduct  of  any  other  individual  in  his  private  charities,  and  that  he  is 
for  that  purpose  in  the  .same  situation  as  any  other  private  individual.  It  is  no  part 
of  his  public  duty,  no  part  of  his  public  conduct,  that  is  the  subject  of  comment  in 
that  respect.  Therefore  it  is  that  I  think  my  Brother  Parke  laid  down  the  right  rule. 
Whether  or  not  this  is  a  libel  is  not  the  question  before  us ;  there  is  no  doubt  about 
that ;  the  jury  have  found  it  to  be  so,  and  it  seems  to  me,  so  far  as  these  charges  are 
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concerned,  that  it  is  a  libel  to  be  governed  by  the  same  rules  which  govern  a  libel  on 
any  other  private  individual.  I  do  not  mean  to  say  what  the  exact  limits  are  of  public 
and  of  private  libels,  but  my  judgment  proceeds  upon  the  ground,  that  this  is  in  the 
same  situation  as  a  libel  on  any  other  private  individual. 

KoLFE,  B.  I  am  entirely  of  the  same  opinion  ;  and  with  reference  to  the  first 
point,  namely,  the  rece])tion  of  evidence,  I  will  content  myself  with  silently  acquiescing, 
because  my  Lord  Chief  Baron  and  my  Brother  Alderson  have  stated  the  grounds  of 
my  opinion  so  fully,  that  it  would  be  mere  pedantry  to  put  the  same  proposition  into 
different  language.  With  regard  to  the  other,  which  is  the  main  [341]  point,  whether 
there  was  a  misdirection  on  the  part  of  mj'  Brother  Parke,  I  will  add  a  very  few 
words.  In  the  first  place,  I  entirely  concur  with  m}'  Brother  Wilde,  that  this  ought, 
in  all  fairness  and  candour,  to  be  taken  as  a  direction  given  by  the  Judge  at  the  trial, 
that  is,  ought  to  be  t;iken  as  a  direction  so  far  as  relates  to  the  private  charity.  When 
the  short-hand  writer's  notes  are  looked  at,  and  coupled  with  what  ray  Brother  Parke 
states,  1  canTiot,  on  the  other  hand,  doubt  that  the  observation  about  the  sermon 
ought  not  to  be  taken  as  a  direction.  Although  at  one  time  he  stated  that  it  stood 
in  the  same  category,  yet  he  corrected  himself  afterwards  ;  and  it  is  plain  to  me,  that 
my  Brother  Hyles  acted  on  this  distinction.  Therefore  the  question  only  is,  whether 
my  Brother  Parke  was  right  in  telling  the  jury  that  this  private  charity,  that  is,  the 
charity  in  question,  —  I  will  not  beg  the  iiuestion  by  calling  it  private, — was  not  a  matter 
which  entitled  the  defendant  to  assert  the  privilege  given  with  respect  to  comments  upon 
public  acts.  I,et  us  see  how  the  law  is  on  that  subject.  My  Brother  Wilde  argued 
the  ease  as  if,  in  deciding  against  him,  we  were  to  be  supposed  to  lay  down  some  rule, 
that  the  policy  of  having  charities  in  a  parish  that  e.xcluded  dissenters  was  not  the 
legitimate  subject  of  comment,  and  that  the  press  were  to  be  restrained  if  they  did 
make  such  comment,  and  that  private  individuals  might  be  proceeded  against,  by 
action,  or  perhaps  criminally,  if  they  indulged  in  such  comments  ;  and  I  should  have 
entirely  gone  with  him,  if  the  law  were  at  all  as  his  argument  would  seem  to  imply 
that  it  was.  I  concur  with  him  to  the  full  e.xtent,  that  a  man's  conduct,  as  the  clergy- 
man of  a  parish,  in  respect  to  the  expediency  of  so  limiting  private  charities,  is  the 
fairest  possible  subject  of  observation  ;  and  if  a  man,  having  made  the  strongest 
observations  upon  the  impolicy  of  such  a  matter,  then  added  to  it,  "  Mr.  Gathercole 
sanctioned  such  a  charity,"  he  has  a  right  to  do  that ;  and  if  Mr.  Gathercole  brought 
his  action  against  him,  he  [342]  woulil  plead  that  it  was  true.  Then  let  us  see  how 
the  case  stands  with  respect  to  mattei-s  which  are  called  "of  a  public  nature."  In 
every  action  of  libel,  as  in  an  indictment  foi'  libel,  the  act  done  is  alleged  to  h.ive  been 
done  maliciously  ;  and  in  the  case  of  a  libel  against  an  individual,  it  is  conclusive  that 
it  was  <lone  maliciously,  unlesssome  justification  is  put  upon  the  record  ;  but  in  the  case 
of  comments  upoTi  the  public  acts  of  public  servants,  (and  there  are  other  cases  which  to 
the  .same  observation  would  apply),  you  may  at  the  trial,  although  you  plead  nothing 
but  not  guilty,  shew  that  what  you  have  done  is  a  justifiable  act,  by  shewing  what 
amounts  only,  in  substance,  to  this  :  it  is  not  done  maliciously.  Just  in  the  same  way 
I  may  shew,  if  I  have  written  of  such  and  such  a  person,  "  he  is  a  drunken  fellow,  and 
not  very  honest,"  that  this  may  be  perfectly  justifiable  as  a  privileged  communication, 
in  answer  to  a  question  put  to  me — "would  you  advise  me  to  take  that  man  as  my 
servant?"  1  am  perfectly  justified  in  giving  that  answer,  and  I  need  do  nothing  more, 
and  could  do  nothing  more,  I  believe,  in  such  a  case,  than  plead  not  guilty.  If  I  make 
reasonable  comments  upon  the  conduct  of  public  men  in  the  discharge  of  their  public 
duties,  whether  they  lie  generals,  or  ministers,  or  judges,  or  possilily  advocates,  (and  I 
should  certainly  think  also,  on  the  same  principle,  clergymen),  I  am  justified  in  doing 
it ;  and  therefore  I  confess  I  wish  to  take  this  opportunity  of  saj'ing,  that,  as  at  present 
advised,  I  shoidd  not  have  gone  the  length  with  my  learned  Brother  Parke,  in  saying 
that  comments  on  sermons  would  not  come  within  the  category  of  public  acts.  I 
should  probably  have  thought  they  would  do  so,  but  I  give  no  opinion  about  it,  because 
it  does  not  seem  to  me  that  that  question  arises.  The  question  here  is,  is  it  or  is  it 
not  a  matter  which  you  can  excu.se  under  the  general  issue,  that  you  have  made 
comments  upon  the  acts  of  a  clergyman  in  the  mode  of  his  administering  charity,  which 
comments  would,  ex  concessis,  have  been  libellous  if  these  be  not  public  [343]  acts. 
Now  it  seems  to  me  preposterous  to  say,  that  the  act  of  a  clergyman,  in  sancitioning 
some  individuals  in  his  parish,  in  giving  relief  to  some,  and  excluding  a  large  class  of 
others  who  are  not  to  partake  of  it,  can  be  considered  in  the  light  of  a  public  act, 
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The  act  does  not  become  a  public  act,  because  half  a  dozen  or  a  dozen  join  in  it ;  it  is 
essentially  private ;  they  may  manage  it  as  they  please.  As  was  thrown  out  in  the 
course  of  the  argument,  you  might  as  well  say  it  was  a  public  act,  if  you  sanction  a 
chaiity  for  foreigners  in  distress.  I  do  not  see  where  the  line  is  to  be  drawn.  It  is 
no  part  of  a  clergyman's  public  functions  to  preside  at  a  clothing  charity  :  it  is  some- 
thing which,  although  he  is  a  clei'gyman,  and  therefore,  in  a  sense,  filling  a  public 
character,  he  does  merely  as  one  individual  there  present ;  and  therefore  I  think  that 
this  does  not  come  within  the  category  of  public  acts,  and  consequently  that  the 
direction  was  perfectly  right.  I  may  add,  that  there  is  really  no  pretence  for  saying 
that  any  one  of  the  observations  made  in  this  libel  could  pos.sibly  have  been  treated 
as  fair  observations  on  that  particular  act ;  at  the  same  time,  I  do  not  proceed  on  that 
ground, — that  would  be  a  very  unsafe  ground  to  proceed  upon,  if  the  direction  had 
been  wrong  in  point  of  law.  If  I  had  been  of  opinion  that  this  was  a  public  act,  I 
think  my  Brother  Wilde  would  have  been  entitled  to  the  rule.  I  think  it  was  clearly 
not  a  public  act,  whatever  might  have  been  the  case  of  the  sermons,  if  the  question 
had  arisen,  in  which  I,  as  at  present  advised,  should  have  concurred  with  my  Brother 
Wilde  ;  but  in  regard  to  this,  I  think  it  was  a  mere  private  administration  of  a  charity  ; 
and  although  I  may  have  one  opinion,  and  anybody  else  may  have  another,  as  to  the 
policy  of  excluding  dissenters,  and  in  such  a  case  it  may  have  been  wiser  to  have  made 
no  such  distinction,  yet  that  does  not  make  it  a  matter  of  a  different  genus  from  what 
it  would  have  been,  if  it  had  been  a  charity  to  give  to  any  person  whatever  in  the 
parish  that  was  in  distress.     I  think,  therefore,  the  rule  ought  not  to  be  granted. 

[344]  Parke,  B.  In  explaining  to  the  Court  the  course  I  pursued  with  regard 
to  the  admission  of  evidence,  and  the  reasons  that  governed  me  in  admitting  it,  I  have 
already  said  as  much  as  I  think  it  is  necessary  to  say  on  that  part  of  the  case.  I  wish  to 
add  a  word  or  two  with  respect  to  the  more  important  question,  whether  or  not  I  was 
right  in  informing  the  jury  in  this  case,  that  there  was  no  justifiable  cause  or  excuse 
for  the  publication  of  a  libel  upon  the  plaintiff',  in  the  circumstance  of  the  then  existing 
regulations  which  he,  as  a  clergyman  of  the  parish,  had  oiiginated  or  sanctioned  for 
the  purpose  of  administering  charity  to  the  poor.  Upon  the  trial,  I,  somewhat  more 
at  length  than  is  usual  with  me,  explained  to  the  jury  what  the  nature  of  a  liljel  was  : 
I  told  them  the  definition  of  a  libel  was,  that  which  is  written  or  printed,  and  published, 
calculated  to  injure  the  character  of  another,  by  bringing  him  into  lidicule,  hatred,  or 
contempt;  and  I  said  every  publication  of  that  description,  published  without  justifi- 
able cause  or  excuse,  was  the  subject  of  an  action.  With  respect  to  the  truth,  that 
must  be  pleaded.  Then  I  left  to  the  jury  the  question  of  libel,  intimating  m}'  opinion 
pretty  strongly  that  the  matter  of  this  paper  was  libellous,  and  on  that  there  could 
not  be  a  question.  Then  I  expressed  an  opinion  that  there  was  no  occasion  for  the 
publication  which  could  render  it  excusable  ;  and  the  question  really  is,  whether  there 
was  any  occasion  which  would  justify  the  remarks  that  had  been  made,  or  any  remarks 
upon  the  conduct  of  the  plaintiff';  because,  if  the  statements  contained  in  this  paper 
are  true,  then  the  rule  is  that  the  defendant  must  plead  the  truth  of  them ;  but  never- 
theless, if  the  plaintiff  has  given  lawful  occasion  by  his  conduct  for  the  remarks,  that 
is  evidence  under  the  general  issue.  I  was  of  opinion  that,  although  a  magistrate,  or 
a  minister,  gives  occasion  for  remarks  by  his  public  conduct,  in  exercising  the  functions 
of  a  magistrate  or  a  minister,  which  concern  the  public ;  and  although  an  individual 
who  gives  to  the  public  any  literary  [345]  work,  does  the  same  thing,  that,  with 
respect  to  a  clergyman,  he  gives  no  such  occasion  by  instituting  or  carrying  into  efl'ect 
any  arrangements  for  a  private  charity.  I  thought  also,  that  the  clergyman,  by  preach- 
ing a  sermon  to  his  own  congregation,  did  not  thereb}'  put  it  on  the  same  footing  as 
a  printed  and  published  sermon  ;  but  from  the  first  I  never  gave  any  decided  opinion 
on  that  question.  If  any  expression  of  an  unqualified  opinion  escaped  my  lips  in  the 
course  of  the  interlocutory  observations  that  I  made^  with  the  view  of  shortening  my 
Brother  Byles's  speech,  I  certainly  corrected  it ;  and  his  impression  must  have  been, 
that  on  that  part  of  the  case  I  had  given  no  decided  opinion.  When  I  summed  up,  I 
.said  the  same  thing.  I  had  a  strong  opinion  that  the  mere  circumstance  of  preaching 
sermons  did  not  make  them  public  property,  and  did  not  invite  observation  on  them 
from  the  press  in  general,  in  the  same  way  that  a  publication  of  a  literary  work  does : 
and  with  all  respect  to  my  Brother  Rolfe,  I  must  own  I  still  am  of  the  same  opinion, 
viz.,  that  the  preaching  a  sermon  in  the  ordinary  mode  of  a  clergyman's  duty,  in  the 
parish  church,  does  not  make  it  public  property,  and  invite  observation  upon  it,  so  as 
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to  allow  the  excuse,  umler  the  general  issue,  of  any  remarks  that  a  person  chooses  to 
publish  upon  that  sermon.  With  regard  to  the  other  point,  I  certainly  never  felt 
any  doubt,  and  feel  no  doubt  now,  that  because  a  clergyman  chooses  to  institute  or 
to  recommend  a  subscription  among  the  parishioners  for  a  charity  of  any  kind,  and 
makes  regulations  for  that  purpose,  by  so  doing  he  does  not  put  those  regulations  in 
the  same  position  as  a  liteiary  work,  and  make  them  public  property,  and  so  give 
occasion  to  anybody  to  make  criticisms  on  his  conduct  in  that  respect.  I  am  clearlj' 
of  opinion  that  he  does  not,  and  consequently,  if  the  publication  was  libellous  on  the 
plaintiff,  as  to  which  there  is  not  the  least  doubt,  there  certainly  was  no  defence  under 
the  general  issue. 
Rule  refused. 

[346]  Hughes  r.  Buckl.^nd  and  Others.  April  24,  1846. — The  defendants,  servants 
of  P.,  apprehended  the  plaintiff  while  fishing  in  the  night-time  near  the  mouth  of 
the  river  Ogwen,  in  Carnarvonshire,  in  which  river  P.  had  a  several  fishery.  In 
an  action  of  trespass  for  this  arrest,  the  defendants  gave  much  evidence  to  shew 
that  P.'s  fishery  included  the  place  where  the  plaintiff  was  apprehended.  The 
jurv,  however,  defined  the  limits  of  the  fishery  so  as  to  exclude  that  place  by  a 
few  yards ;  but  they  also  found  that  P.  and  the  defendants  reasonably  believed 
that  it  included  that  place : — Held,  that  the  defendants  were  entitled  to  the 
protection  of  the  stat.  7  &  8  Geo.  4,  c.  29,  ss.  35  and  63. 

[S.  C.  3  D.  <fe  L.  702  ;  15  L.  J.  Ex.  233  ;  10  Jur.  884.  Applied,  Lea  v.  Facey,  1887, 
19  Q.  B.  D.  354.  Not  applied,  Sinclair  v.  Bronghton,  1882,  L.  R.  9  Ind.  App.  172. 
Referred  to,  Braham  v.  ll'aikins,  1846,  16  M.  fi  W.  77;  Chamberlain  v.  Kimi,  1871, 
1..  R.  6  C.  P.  477  ;  Neate  v.  Hart,  1868,  18  L.  T.  293.] 

Trespass,  for  assaulting  the  plaintiff,  and  imprisoning  him,  and  forcing  him  to  go 
in  custodj'  along  a  certain  public  way,  &c.,  and  taking  from  him  a  certain  net,  &c. 
Plea,  not  guilty,  by  statute. 

.\t  the  trial,  l*efore  Parke,  B.,  at  the  last  Summer  Assizes  for  Anglesey,  it  appeared 
that  the  action  was  brought  against  the  defendants,  who  were  gamekeepers  of  Colonel 
Pennant,  of  Penrhyn  Castle,  in  the  county  of  Carnarvon,  for  taking  him  into  custody, 
and  taking  from  him  a  net,  with  which  he  was  fishing  in  the  night-time,  on  the  Lavan 
sand.s,  in  the  Menai  Straits,  near  the  mouth  of  the  river  Ogwen.  The  defendants 
justified  as  the  servants  of  Colonel  Pennant,  under  the  stat.  7  &  8  Geo.  4,  c.  29, 
ss.  35  and  63,  (a)  on  the  ground  that  the  plaintiff  was  illegally  fish-[347]-ing  within  the 

(a)  Sect.  34  enacts,  "  That  if  any  person  shall  unlawfully  and  wilfully  take  or  destroy, 
or  attempt  to  take  or  destroy,  any  fish  in  any  water  which  shall  be  private  property, 
or  in  which  there  shall  be  any  private  right  of  fishery,  every  such  otfender,  on  convic- 
tion before  a  justice,  shall  forfeit  a  sum  not  exceeding  51.,  besides  the  value  of  the  fish 
token." 

Sect  35.  "If  any  person  shall  at  any  time  be  found  fishing  against  the  provisions 
of  this  act,  it  shall  be  lawful  for  the  owner  of  the  ground,  water,  or  fishery  where  such 
offender  shall  be  found,  his  servants,  or  an}'  person  authorised  by  him,  to  demand  from 
such  offender  any  rods,  lines,  hooks,  nets,  Ac,  which  shall  then  be  in  his  possession  ; 
and  in  case  such  ott'enders  sh.ill  not  immediately  fleliver  up  the  same,  to  seize  and  take 
the  same  from  him,  for  the  use  of  such  owner." 

Sect.  63  "  Any  person  found  committing  any  offence  punishable,  either  upon 
indictment  or  upon  summary  conviction,  by  virtue  of  this  act,  (except  only  the  oftenee 
of  angling  in  the  day-time,)  may  be  immediately  apprehended  without  a  warrant,  by 
any  peace-officer,  or  by  the  owner  of  the  property  on  or  with  respect  to  which  the 
offence  shall  be  committed,  or  by  his  servant,  or  any  person  authorized  by  him,  and 
forthwith  taken  before  some  neighbouring  justice  of  the  peace,"  &c. 

Sect.  75.  "  For  the  protection  of  persons  acting  in  the  execution  of  this  act,  be  it 
enacted,  that  all  actions  and  prosecutions  to  be  commenced  against  any  person  for  any- 
thing done  in  pursuance  of  this  act,  shall  be  laid  and  tried  in  the  county  where  the 
fact  was  committed  ;  and  shall  be  commenced  within  six  calendar  months  after  the  fact 
committed,  and  not  otherwise,  and  notice  in  writing  of  such  action,  and  of  the  cause 
thereof,  shall  be  given  to  the  defendant  one  calendar  month  at  leiv-st  before  the 
commencement  of  the  action,"  &c. 
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limits  of  a  several  fishery,  of  which  Colonel  Pennant  was  the  owner.  The  defendants 
advanced  a  great  mass  of  documentary  and  oral  evidence  to  prove  the  ownership  of 
the  fishery  ;  on  the  part  of  the  plaintiff,  it  was  admitted  that  it  existed  in  the  river 
Ogwen  ;  but  it  was  denied  that  it  extended  into  the  Menai  Straits.  The  defendants' 
counsel  further  contended,  that  even  if  the  place  in  question  were  without  the  actual 
limits  of  the  fishery,  yet,  as  Colonel  Pennant  no  doubt  believed,  and  had  reasonable 
grounds,  upon  the  evidence  given  in  this  cause,  for  believing  that  it  was  within  them, 
the  defendants  were  entitled  to  a  verdict,  on  the  ground  that,  the  trespass  being  an 
act  done  in  pursuance  of  the  stat.  7  &  8  Geo.  4,  c.  29,  the  venue  ought,  according  to 
the  75th  section  of  that  act,  to  have  been  laid,  and  the  cause  tried,  in  the  county  of 
Carnarvon,  where  the  fact  was  committed,  and  the  defendants  ought  to  have  had 
notice  of  action.  The  learned  Judge  left  it  to  the  jury  to  say,  first,  whether  Colonel 
Pennant  was  the  owner  of  a  private  fishery  in  the  place  at  which  the  plaintiff  was 
fishing  when  he  was  taken  into  custody  ;  secondly,  if  not,  whether  Colonel  Pennant 
reasonably  and  bona  fide  believed  that  he  was  the  owner  of  a  private  fishery  in  that 
place ;  and  thirdly,  whether  the  defendants  reasonably  and  bona  fide  believed  that  he 
was  such  owner.  The  jury,  after  considerable  deliberation,  drew  a  line  upon  a  plan 
which  had  been  handed  [348]  up  to  them,  extending  from  the  mouth  of  the  river 
Ogwen  into  the  Menai  Straits,  and  stated  that  they  found  that  that  line,  which 
excluded  by  a  few  yards  the  spot  where  the  plaintiff  was  fishing,  was  the  boundary  of 
Colonel  Pennant's  fishery  in  the  straits  ;  but  they  found  also,  that  both  Colonel 
Pennant  and  the  defendants  bona  fide  and  reasonably  believed  that  the  fishery 
extended  over  that  spot.  The  learned  Judge  was  of  opinion  that  the  defendants, 
under  these  circumstances,  were  entitled  to  the  protection  of  the  act  of  Parliament, 
and  directed  a  verdict  for  the  defendants,  giving  the  plaintifl'  leave  to  move  to  enter 
a  verdict  for  him,  with  £5  damages. 

In  last  Michaelmas  Term,  Jervis  obtained  a  rule  nisi  accordingly,  contending  that 
the  statute  protected  only  persons  who  were  in  fact  the  owners  of  a  fishery  in  the 
place  where  the  offender  was  found,  and  their  servants  and  persons  authorised  by 
them.     Against  this  rule 

W.  Yardley  (with  whom  wei'e  the  Solicitor-General  and  Townsend)  now  shewed 
cause.  The  defendants  were  entitled  to  the  protection  of  the  act,  as  being  "  persons 
acting  in  the  execution  of  the  act,"  within  the  meaning  of  the  75th  section,  it  being 
found  by  the  jury  that  thev  reasonably  and  bona  tide  believed  that  Colonel  Pennant 
was  the  owner  of  a  private  fishery  in  the  place  where  the  plaintiff  was  apprehended  ; 
and  it  is  not  necessary,  for  this  purpose,  that  it  should  have  been  shewn  that  he  was 
in  fact  the  owner  of  a  fishery  in  that  place.  The  juiy  found  him  to  be  the  owner  of 
a  fishery,  the  limits  of  which  were  within  a  very  short  distance  of  the  spot  in  question  ; 
and  the  evidence  given  of  his  title  shewed  that  he  had  ample  grounds  for  believing 
that  it  extended  much  further.  The  35th  section  of  this  act  of  Parliament  authorises 
"the  owner  of  the  ground,  water,  or  fishery,  where  such  offender  shall  be  so  found," 
that  is,  "  shall  be  found  fishing  against  the  pro-[349]- visions  of  this  act,"  "  his  servants, 
or  any  person  authorised  by  him,"  to  demand  from  such  offender  any  rods,  lines, 
hooks,  nets,  &c.,  which  shall  then  be  in  his  possession  ;  and  if  he  do  not  deliver  them 
up,  to  seize  and  take  them  fiom  him  for  the  use  of  such  ownei-.  Sect.  63  enacts,  that 
any  person  found  committing  any  offence  punishable  under  the  act,  except  angling  in 
the  day-time,  may  be  apprehended  without  warrant  "by  the  owner  of  the  property 
on  or  with  respect  to  which  the  offence  shall  be  committed,  or  by  his  servant,  or  any 
person  authorised  by  him,"  &c.  Then  the  75th  section,  "  for  the  protection  of  persons 
acting  in  the  execution  of  this  act,"  directs  that  all  actions  and  prosecutions  to  be 
commenced  "against  any  person,  for  anything  done  in  pursuance  of  this  act,"  shall 
be  laid  and  tried  in  the  county  where  the  fact  was  committed,  and  that  a  month's 
notice  of  action  shall  be  given.  Now  all  the  authorities  shew,  that,  in  the  construction 
of  enactments  of  this  nature,  the  protection  extends  to  all  persons  who  bona  fide  and 
reasonably  believe  that  they  are  acting  in  conformity  with  the  act  of  Parliament, 
because  otherwise  they  would  be  nugatory  altogether,  as  pei-sons  who  strictly  comply 
with  the  act  of  Parliament  have  a  complete  justification  under  the  powers  given  by  it, 
and  need  no  such  protection.  The  analogous  cases  which  have  been  decided  on  the 
stat.  24  Geo.  2,  e.  44,  relating  to  justices  of  the  peace,  are  strongly  in  point  for  the 
defendants.  Thus,  in  Bird  v.  Giniston  (4  Dougl.  275 ;  2  Chit.  R.  459),  a  magistrate 
was  held  entitled  to  notice  of  action  for  an  act  done  by  him  when  acting  as  a  magis- 
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trate,  although  what  he  did  was  not  strictly  within  the  scope  of  his  otfice.  In  Preslidge 
V.  Jf'oodimin  (1  B.  &  Cr.  12),  a  magistrate  who  acted  out  of  his  jurisdiction  was  held 
to  be,  nevertheless,  entitled  to  notice  of  action.  That  case  bears  a  strong  analog}'  to 
the  present.  So  also,  where  one  magistrate  acted  alone,  in  a  case  where  the  jurisdiction 
was  required  b}^  law  to  be  exercised  by  two  :  irdkr  v.  [350]  Toke  (9  East,  364). 
Again,  in  Danid  v.  Wilson  (5  T.  R.  1),  an  exciseman  was  held  to  be  entitled  to  notice 
of  action  under  the  stat.  23  Geo.  3,  c.  70,  s.  30,  in  an  action  of  assault  against  him  by 
a  person  whom  he  assaulted,  wrongly  supposing  him  to  be  a  smuggler.  In  Ouok  v. 
Leonard  (6  B.  &  C.  3.51),  the  general  principle  was  laid  down  by  the  Court,  that  notice 
of  action  is  necessary,  under  such  a  provision  as  this,  in  all  cases  where  the  defendant 
had  reasonable  ground  for  supposing  that  the  act  done  by  him  was  in  execution  or 
under  the  authority  of  the  act  of  Parliament.  Hopkins  v.  Cruwc  (4  Ad.  &  E.  774)  was 
cited  for  the  plaintiff  at  the  trial,  but  that  case  is  quite  distinguishable.  There  the 
arrest  was  made  under  the  Cruelty  to  Animals  Act,  o  &  6  Will,  i,  c.  .59,  which 
authorises  the  owner  of  the  animal  illtreated  to  give  the  offender  in  charge  to  a 
constable ;  but  the  charge  was  made,  not  by  the  owner  of  the  animal,  but  b\'  his  son, 
who  could  not  possibly  have  entertained  a  reasonable  belief  that  he  was  the  owner. 
Here  the  act  of  Parliament  was  designed  for  the  protection  of  those  who  have  acted 
illegally,  but  bona  tide  ;  and  it  is  a  case  in  which  there  was  undoubtedly  the  least 
possible  illegality.     He  was  then  stopped  by  the  Court,  who  called  upon 

Jervis  and  Welsby,  in  support  of  the  rule.  The  real  principle  applicable  to  this 
case,  and  with  which  all  the  authorities  are  consistent,  is,  that  where  protection  is 
given  to  persons  for  acts  done  by  them  in  pursuance  of  an  act  of  Parliament,  the 
party  must,  in  order  to  have  the  benefit  of  that  protection,  shew  that  he  fills  the 
character  mentioned  in  the  act.  Whether  the  parties  claim  protection  as  magistrates, 
constables,  revenue  officers,  or  commissioners,  they  must  actually  fill  those  characters, 
ill  order  to  be  entitled  to  the  immunity  :  and  it  is  not  sufficient  that  they  bona  fide 
believe  themselves  to  fill  those  characters.  Thus,  in  [351]  Bird  v.  Gunston,  IFdler  v. 
I'vkc,  Freaiidge  v.  H'oodnian,  and  tf'edge  v.  Berbley  (6  Ad.  iV  E.  663),  the  defendants 
weie  actually  magistrates,  although,  acting  in  that  capacity,  they  had  acted  errone- 
ously or  illegally.  In  Grccnwai/  v.  Uurd  (4  T.  R.  553),  and  Danid  v.  Wilson,  the 
defendants  were  actually  excise-officers  ;  in  Ballinger  v.  Ferris  (1  M.  &  W.  628),  and 
Cook  V.  Leonard,  they  actually  filled  the  otfice  of  constable.  In  all  the  other  cases, 
ivs  Buller  v.  Furd  (1  C.  &  M.  662),  A'orris  v.  Smith([0  Ad.  &  E.  188),  Cann  v.  Clipperlon 
(id.  582),  Jones  v.  Gooday  (9  M.  &  W.  736),  the  parties  filled  the  otfice,  and  answered 
the  description  mentioned  in  the  protecting  clause.  So,  in  Beedfiy  v.  Sides  (9  B.  &  C. 
806),  which  was  a  case  that  arose  on  the  same  statute  as  the  present,  the  defendant, 
being  in  fact  the  owner  of  the  premises  trespassed  on,  was  a  party  entitled  to  appre- 
hend the  plaintiff,  and  therefore  was  held  to  be  within  the  75th  section.  On  the 
other  hand,  where  a  party  had  acted  as  a  justice,  without  being  actually  such,  he  w;is 
held  not  to  be  entitled  to  notice  under  the  24  Geo.  2,  c.  44,  although  he  had  acted 
bona  fide  under  a  supposed  authority  given  by  the  charter  of  the  borough  :  Jones  v. 
Williams  (3  B.  &  C.  762).  So,  in  Bu,sh  v.  Green  (4  Bing.  N.  C.  41),  a  gamekeeper 
who  had  not  actually  renewed  his  deput;ition  since  the  stat.  1  &  2  Will.  4,  c.  32,  was 
held  not  to  be  entitled  to  notice  of  action  under  the  47th  section  of  that  act,  the 
words  of  which  are  quite  as  large  as  in  the  present  case,  the  protection  being  given 
to  "all  persons  acting  in  the  execution  of  the  act."  That  case  was  confirmed  in 
Lidsitr  V.  Borrow  (9  Ad.  &  E.  654;  1  P.  &  D.  417).  In  Hopkins  v.  Crowe,  again,  the 
defendant,  not  filling  the  character  of  actual  owner  of  the  animal  ill-treated,  was  held 
therefore  not  to  be  entitled  to  notice.  [Parke,  B.  The  defendant  there  could  not 
reiisonably  have  [352]  believed  himself  to  be  the  owner]  The  decision  did  not 
proceed  upon  that  ground,  but  upon  the  ground  that  the  protecting  clause  of  the  act 
extended  only  to  an  officer,  or  to  the  owner  of  an  animal  ill-treated,  acting  upon  view 
or  information.  Patteson,  J.,  says,  "The  defendant  was  neither  officer  nor  owner. 
It  is  said  that  he  was,  nevertheless,  entitled  to  the  protection  of  notice,  because  he 
acted  bona  fide.  But  to  what  extent  would  such  a  rule  go  f  For  example,  by  a  late 
act  as  to  game,  [1  &  2  Will.  4,  c.  32,  ss.  31,  47,]  persons  trespassing  on  lands  may,  in 
certtiin  cases,  be  arrested  by  the  occupier  of  the  land  or  his  servant,  or  other  persons 
having  certain  authorities ;  and  in  actions  for  anything  done  in  pursuance  of  that  act, 
notice  of  action  is  required,  and  other  restrictions  are  imposed.  According  to  the 
argument  used  to-day,  a  person,  not  being  the  owner  or  occupier  of  the  lauds,  nor 
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otherwise  authorised,  but  thinking  himself  entitled  to  act,  might  arrest  a  trespasser, 
and,  if  sued,  insist  upon  the  protections  of  the  statute."  His  lordship  then  refers  to 
the  case  of  Fratt  v.  Hillinan  (4  iJ.  &  C.  269),  which  had  been  cited  in  the  argument, 
and  observes  that  there  "  the  defendant  was  the  party  described  by  sect.  42  of  the 
Building  Act,  14  Geo.  3,  c.  78,  and  having  the  light  to  proceed  under  that  clause, 
though  he  had  taken  a  wrong  step  ;  he  was  consequently  entitled  to  notice,  under 
section  100  of  the  same  act."  It  has  been  said,  that  if  this  construction  of  the  statute 
be  adopted,  the  protecting  clause  will  be  rendered  nugatory  ;  but  that  is  not  so, 
because  there  are  many  ways  in  which  the  party  described  in  the  statute  may  commit 
an  excess  of  authority,  as  by  taking  away  the  offender's  nets,  &c.,  without  previous 
demand  ;  or  by  imprisoning  him  for  an  unreasonable  time  without  taking  him  before 
a  magistrate  ;  or  by  apprehending  him  when  angling  in  the  day  time.  The  words 
"any  person,"  in  the  T5th  section,  ought  therefore  to  be  read  in  connexion  with  [353] 
the  words  in  sects.  35  and  63,  descriptive  of  the  persons  who  have  a  right  to  ai-rest, 
&c.,  under  the  statute,  and  to  be  limited  to  the  persons  so  authorised. 

Pollock,  C.  B.  I  think  this  rule  ought  to  be  discharged.  It  is  unnecessary  for 
me  to  advert  to  all  the  cases,  a  long  list  of  which  has  been  brought  before  us  in  the 
course  of  the  argument.  We  ought,  if  we  can,  to  ascertain  the  meaning  of  the  act  of 
Parliament,  and  give  it  such  a  construction  as  shall  make  it  consistent  with  good  sense 
and  justice.  The  object  of  the  clause  iu  question  was  to  give  protection  to  all  parties 
who  honestly  pursued  the  statute.  Now  every  act  consists  of  time,  place,  and  cir- 
cumstance. With  regard  to  circumstance,  it  is  admitted,  that  if  one  magistrate  acts 
where  two  are  required,  or  imposes  twelve  months'  imprisonment  where  he  ought 
only  to  impose  six,  he  is  protected,  if  he  has  a  general  jurisdiction  over  the  subject- 
mattei-,  or  has  reason  to  think  he  has.  With  respect  to  time,  the  case  of  Cann  v. 
CUp2)erton  shews  that  a  party  may  be  protected  although  he  ai-rests  another  after 
the  time  when  the  statute  authorises  the  arrest.  Place  is  another  ingredient ;  and  I 
am  unable  to  distinguish  the  present  case  from  that  of  a  magistrate,  who  is  protected 
although  he  act  out  of  his  jurisdiction.  A  party  is  protected  if  he  acts  bona  fide,  and 
in  the  reasonable  belief  that  he  is  pursuing  the  act  of  Parliament.  One  who  acts  in 
perfect  execution  of  the  act  of  Parliament  has  no  need  to  tender  amends,  and  does 
not  stand  in  need  of  any  protection.  The  protection  is  required  by  him  who  acts 
illegally,  but  under  the  belief  that  he  is  right.  I  should  have  drawn  the  same 
conclusion,  if  the  75th  section  had  repeated  the  terms  of  the  63rd  section.  I  should 
then  have  construed  it  to  mean,  that  the  owner  of  the  right  of  fishery  had  a  right  to 
apprehend  trespassers ;  and  if  a  person  did  wrong,  either  as  to  time,  place,  or  circum- 
stance, whilst  reasonably  and  bona  tide  believing  himself  to  be  the  ownei',  and  there- 
fore acting  in  pursuance  of  the  act,  he  was  [354]  to  have  the  protection  of  notice  of 
action  and  of  venue.  Here  the  owner  reasonably  and  bona  tide  believed  himself  to 
be  entitled  to  seize  the  plaintiff,  and  to  take  from  him  his  net ;  and  I  can  see  no 
difference  in  this  respect  between  seizing  a  man's  net  or  rod  under  the  act  of  Parlia- 
ment, without  a  demand,  in  which  case  the  party  seizing  would,  if  he  acted  bona  fide, 
clearly  be  entitled  to  protection,  or  seizing  it  beyond  the  limits  of  his  domain.  If  we 
look  at  the  spirit  of  the  act,  we  shall  find  it  to  be  a  matter  of  indifference  whether 
the  error  is  committed  in  respect  to  time,  place,  or  circumstance.  If  a  party  does  an 
act,  reasonably  and  bona  tide  believing  it  to  be  in  pursuance  of  the  act  of  Parliament, 
it  is  sufficient  if  he  fills  the  character  in  one  respect.  Here  the  defendants'  master 
was  owner  of  a  neighbouring  fishery,  and  the  net  was  seized  because  the  defendants 
believed  him  to  be  the  owner  of  a  fishery  where  the  plaintiff'  was  fishing.  We  need 
not  say  how  far  from  the  limits  of  his  own  land  a  party  would  be  justified  in  seizing 
the  nets  of  another.  Here  the  jury  have  found  that  the  defendants  bona  fide  believed 
that  Colonel  Pennant  had  a  private  right  of  fishery  in  ihe  place  where  the  plaintiff 
was  fishing.     It  is  enough  that  we  confine  our  opinion  to  the  case  before  the  court, 

EoLFE,  B.  I  am  of  the  same  opinion.  The  facts  of  the  case  are  very  short. 
Colonel  Pennant  is  the  owner  of  a  fishery  in  the  Menai  Straits  ;  and  the  35th  section 
of  this  act  of  Parliament  authorises  the  owner  of  a  fishery,  or  his  servants,  to  seize 
the  rods  and  nets  of  parties  who  illegally  fish  within  it.  His  servants  found  a  man 
fishing  in  what  they  supposed  to  be  their  master's  fishery,  and  they  thereupon  seized 
his  net.  In  the  ordinary  case,  an  action  might  be  brought  against  them  without 
notice ;  but  the  75th  section  of  this  act  requires  that  notice  shall  be  given,  and  that 
the  venue  shall  be  laid  in  the  county  where  the  cause  of  action  arose.     I  must  own 
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that  in  the  course  of  the  argument  I  have  [355]  changeil  my  opinicin  on  this  subject. 
At  first,  I  thought  the  defendants  entitled  to  the  protection  of  the  act,  as  the  servants 
of  the  owner  of  a  neighbouring  fishery,  they  bona  fide  lielieving  the  plaintitl  to  be 
within  the  limits  of  that  fishery.  The  75th  section  gives  protection  to  all  persons 
for  anything  they  do  in  pursuance  of  the  act  of  Parliament.  The  words  are  quite 
general,  and  would  seem  to  protect  every  one  for  what  he  bona  fide  believes  he  does 
in  pursuance  of  the  act  of  Parliament.  These  words,  however,  "any  person,"  would 
appear  to  require  some  qualification.  The}'  are,  therefore,  to  be  confined  to  parties 
who  are  supposed  to  know  the  law  ;  and  therefore,  where  a  party  bona  fide  and 
reasonably  believes  himself  to  be  the  owner — that  is  the  qualifying  circumstance — 
the  party  is  then  fully  protected,  and  the  whole  difiiculty  is  removed.  This  was  all 
that  was  really  meant  by  Pattcson,  J.,  in  the  case  of  Hopkins  v.  Civive.  The  question 
here  is,  did  the  parties,  knowing  the  law,  leasonably  believe  that  the  facts  brought 
them  within  it !  It  is  clear  thev  did  ;  and  that  circumstance  distinguishes  the  case 
of  Ijush  v.  (liren  from  the  present;  because  there  the  defendant  could  not  reasonably 
have  considered  himself  a  gamekeeper.  All  who  bona  fide  and  reasonably  think  they 
fill  the  character  mentioned  in  the  several  statutes,  and  act  in  pursuance  of  them,  are 
protected. 

Parke,  B.  I  i-etain  the  opinion  I  formed  in  this  case  at  the  trial.  The  question 
arises  upon  the  7.3th  section  of  this  act  of  Parliament,  which  must  be  construed,  like 
all  other  acts,  according  to  its  grammatical  sense,  avoiding  any  construction  which 
would  lead  to  absurdity,  and  looking  at  the  modifications  that  the  decisions  have 
introduced.  The  act  is  general  in  its  terms,  and  ghes  protection  to  all  peisons  for 
all  acts  done  in  pursuance  of  it.  Those  words  do  not  mean  acts  done  in  strict 
pursuance  of  the  act,  because,  in  such  a  case,  a  party  would  be  acting  legally,  and 
therefore  would  not  require  protection.  The  words,  therefore,  must  [356]  be 
qualified  by  the  decisions ;  and  then  the  meaning  will  be,  that  a  party,  to  be  entitled 
to  protection,  must  bona  fide  and  reasonably  believe  himself  to  be  authorized  by  the 
act.  In  the  present  case,  the  defendants  in  order  to  be  protected,  must  have  bona 
fide  and  reasonably  believed  Col.  Pennant  to  be  the  owner  of  the  place  where  the 
plaintiff"  was  fishing,  and  that  the  trespass  was  committed  within  the  limits  of  his 
property.  The  jury  have  found  the  bona  fides,  and  the  reasonable  belief  of  the 
defendants  that  the  trespass  was  committed  within  the  limits  of  the  propeit}'  of  their 
master.  At  the  trial,  I  reserved  the  point  out  of  deference  to  the  opinion  of  my 
Brother  Patteson,  as  c.vpressed  in  IlopJdns  v.  Crawe,  and  not  from  any  doulit  that  I 
entertained  upon  the  subject.  The  authorities  may  be  divided  into  two  classes.  In 
the  fii'st  class  is  to  be  placed  the  case  of  justices,  who  are  entitled  to  certain  privileges 
by  the  "24  Geo.  2,  c.  44,  and  there  are  other  acts  applying  to  constables  ;  and  there, 
in  order  to  obtain  the  benefit  of  the  act,  the  parties  must  be  actually  justices  or 
constables.  So,  where  certain  powers  are  given  by  local  acts  to  trustees,  the  bona 
fides  is  immaterial,  although,  by  a  late  decision  of  the  Court  of  Queen's  Bench 
(Harrmn  v.  Varty,  Trin.  T.,  184-5;  not  yet  reported),  it  is  suflScient  if  they  are 
trustees  de  facto.  That  disposes  of  all  the  cases  except  Hopkins  v.  Crowe.  My 
Brother  Patteson  is  correct  in  his  observation  in  that  ca.se,  that  the  defendant  was  not 
entitled  to  pi'otection  ;  and  the  reason  was,  that  he  could  not  have  supposed  that  he 
was  the  owner  of  the  horse  that  had  been  ill-treated.  There  is  nothing  in  the  cases  to 
require  a  difl'erent  construction  from  that  which  we  have  given  in  the  present  case. 
The  statute  extends  protection  to  all  who  bona  fide  and  reasonably  believe  that  they 
fill  the  character,  and  are  authorized  to  act;  and  the  defendants  are  in  that 
predicament. 

Rule  discharged. 

[357]  IIUGGINS  V.  Waydky  and  Anothek.  May  2,  1846. — The  defendant,  having 
been  appointed  a  surveyor  of  the  highways  by  the  inhabitants  in  vestry,  but 
informally,  cut  down,  in  the  supposed  exercise  of  his  duty  as  surveyor,  a  tree 
which  was  overhanging  the  highway  so  as  to  be  ii  nuisance  to  it: — Held,  that  he 
was  entitled  to  the  protection  of  the  stat.  5  &  6  Will.  4,  c.  50,  s.  109. 

[S.  C.  16  L.  J.  Ex.  136.] 

Trespass  for  breaking  and  entering  a  close  of  the  plaintilV,  and  cutting  down  his 
trees  growing  therein.     Plea,  Not  guilty,  by  statute.     At  the  trial,  before  Coltman,  J., 


888  RAYNER    V.   GROTE  15M.  &W.  358. 

at  the  last  assizes  at  Northampton,  the  defendants  justified  their  entry  on  the  close, 
and  the  cutting  down  of  a  tree  therein,  as  surveyors  of  the  highways,  under  the 
Stat.  5  &  6  Will,  i,  c.  50,  s.  64,  on  the  ground  that  the  tree  overhung  the  highway, 
so  as  to  be  a  nuisance  to  it.  It  appeared,  that,  on  the  22nd  of  April,  18-15,  the 
inhabitants  of  the  paiish  had  met  in  vestry,  and  appointed  the  plaintiff  and  the  defen- 
dant Waydey  surveyors  of  the  highwaj's  for  the  ensuing  year.  On  the  30th  of  April 
they  met  again,  and  annulled  the  appointment  of  the  plaintiff,  and  appointed  the 
defendant  Field  surveyor  in  conjunction  with  Waydey.  The  two  defendants  shortly 
afterwaids  committed  the  trespass  in  question,  which  was  the  first  act  done  by  them 
under  colour  of  their  office.  No  notice  of  this  action  had  been  given  to  the  defendants  ; 
and  it  was  objected  on  their  behalf,  at  the  trial,  that  they  were  entitled  on  this 
ground  to  a  verdict,  under  the  109th  section  of  the  above  statute.(a)i  The  learned 
Judge  was  of  that  opinion,  and  accordingly  directed  a  verdict  for  the  defendants. 
On  a  former  day  in  this  term  (April  17), 

Humfrev  moved  for  a  new  trial,  on  the  ground  of  misdirection,  contending  that, 
as  the  defendants  were  not  duly  appointed  surveyors,  they  were  not  entitled  to  the 
protec-[358]-tion  of  the  statute ;  and  cited  Jones  v.  ll'ilUaim  (3  B.  &  C.  762),  Bu-th  v. 
Green  (4  Bing.  N.  C.  41),  Lidster  v.  JBmrow  (9  Ad.  &  E.  654;  1  P.  &  D.  447),  and 
Begiiia  v.  The  Juslices  of  Si.  Clement,  Ipswich  (12  Ad.  &  E.  177  ;  3  P.  &  D.  481). 

The  Court  leferred  to  the  case  of  Hughes  v.  Buckland,  which  was  then  in  the 
paper  for  argument  ;  and  took  time  to  consult  the  learned  Judge  who  tried  the 
cause.     On  this  da}'. 

Pollock,  C.  B.,  said — The  case  of  Hughes  v.  Buckland  was  decided  on  the  words 
"any  person  acting  in  pursuance  of  this  act,"  which  appeared  to  the  Court  to  be  more 
comprehensive  in  their  opeiation  than  the  words  of  the  24  Geo.  2,  c.  44,  with  respect 
to  justices.  Therefore,  as  in  that  case  we  decided  that  the  defendants  were  entitled 
to  notice  of  action,  although  the  place  where  the  trespass  was  committed  was  out  of 
the  limits  of  the  fishery,  so  here,  though  there  is  a  formal  objection  to  the  appoint- 
ment of  the  defendants  as  surveyors  of  the  highways,  yet  an  appointment  in  fact  was 
proved,  and  they  were  acting  in  pursuance  of  the  act  of  Parliament,  under  the  bona 
fide  belief  that  they  were  surveyors  of  the  highways,  and  duly  appointed.  The  point, 
thei'efore,  is  in  effect  the  same  as  in  the  case  of  Hughes  v.  Buckland,  and  there  will  be 
no  rule. 

Eule  refused. 

[359]  Raynek  r.  Grote  and  Another. (a)^  1846. — Where  the  plaintiff  made  a 
written  contract  for  the  sale  of  goods,  in  which  he  described  himself  as  the  agent 
of  A.,  and  the  buyer  accepted  and  paid  the  price  of  a  portion  of  the  goods,  and 
had  then  notice  that  the  plaintiff  was  himself  the  real  principal  in  the  transaction, 
and  not  the  agent  of  A.  : — Held,  that  the  plaintiff  might  sue  in  his  own  name  for 
the  non-acceptance  of  and  non-payment  for  the  residue  of  the  goods. 

[S.  C.  16  L.  J.  Ex.  79.     Referred  to,  Tetlei/  v.  Shand,  1871,  25  L.  T.  661.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  theretofore,  to  wit,  on 
&c.,  the  defendants  bargained  for  and  bought  of  the  plaintiff,  and  the  plaintiff,  at  the 
request  of  the  defendants,  then  sold  to  the  defendants,  a  large  quantity  of  goods,  to 
wit,  fifty  tons  of  soda  ash,  48  and  50  per  cent.,  Huson's  test,  in  tierces,  free  on  board 
at  2fd.  per  degree,  to  be  delivered  in  all  May,  customary  allowances,  payment  cash  in 
fourteen  days  from  delivery,  less  2^d.  off:  and  in  consideration  thereof,  and  that  the 
plaintiff'  had,  at  the  like  request  of  the  defendants,  then  promised  to  deliver  the  said 
goods  to  the  defendants  at  the  time  and  in  manner  aforesaid,  the  defendants  then 
promised  the  plaintiff'  to  accept  the  said  goods  of  and  from  him  the  plaintiff,  and  to 
pay  him  for  the  same  in  manner  aforesaid  ;  and  although  the  plaintiff  hath  in  all  things 
been  always  ready  and  willing  to  perform  and  fulfil  the  said  contract  on  hi.s,  the  plaintiff's 

{ay  Which  enacts,  "That  no  action  or  suit  shall  be  commenced  against  any  person 
for  anything  done  in  pursuance  of  or  under  the  authority  of  this  act,  until  twenty- 
one  days'  notice  has  been  given  thereof  in  writing  to  the  justice,  surveyor,  or  other 
person  against  whom  such  action  is  intended  to  be  brought,"  &c.  &c. 

(a)2  Decided  in  Hilary  Vacation  (Feb.  21). 
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piiit,  and  during  the  whole  of  the  said  month  of  May  was  ready  and  willing  to  have 
delivered  the  said  goods  to  the  defendants  in  all  respects  according  to  the  said  contract, 
and  then  requested  the  defendants  to  accept  the  same  in  manner  aforesaid  ;  and 
although  the  said  month  of  May  hafl  long  expired  before  the  commencement  of  this 
suit,  and  although  they,  the  defendants,  to  wit,  within  the  said  month  of  Maj',  did 
accept  and  receive  of  and  from  the  plaintift',  in  part  performance  of  their  said  contract, 
a  certain  part  of  the  said  goods,  to  wit,  ten  tons  of  the  said  soda  ash,  and  pay  for  the 
same,  to  wit,  in  manner  afoiesaid  ;  of  all  which  premises  they  the  defendants  had  due 
notice  :  yet  the  defendants,  not  regarding  theii'  said  promise,  did  not  nor  would,  when 
they  were  so  requested  as  aforesaid,  or  at  anj^  other  time,  [360]  accept,  take,  or  receive 
of  or  from  him  the  plaintiff,  the  residue  of  the  said  soda  ash,  or  anv  part  thereof,  or 
pay  him  for  the  same  in  manner  aforesaid,  or  otherwise,  but  on  the  contrary  thereof, 
have  hitherto  wholly  neglected  and  refused  so  to  do  :  whereby,  &c.  There  were  also 
counts  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea  (amongst  others), 
non  assumpsit,  and  issue  thereon. 

At  the  trial,  before  Cresswell,  J.,  at  the  Liverpool  Summer  Assizes,  1846,  it  appeared 
that  the  action  was  brought  to  recover  the  balance  due  upon  the  sale  by  the  plaintiff 
to  the  defendants  of  a  quantity  of  soda  ash,  according  to  the  following  bought 
note  : — 

"17  Exchange  Buildings,  Liverpool,  7th  March,  1844. 

"  Messrs.  Grote,  Tomkins,  &  Co. 

"  I  have  this  day  bought  for  you  the  following  goods  from  J.  &  T.  Johnson  : — 
"Fifty  tons  soda  ash,  48  and  5U  per  cent.,  Huson's  test,  in  tierces,  free  on  board, 

at  Sfd.  per  degree. 

"To  be  delivered  in  all  May.     Customary  allowances.     Payment,  cash  in  fourteen 

days  from  delivery,  less  ■2d.  off.  "J.  H.  Kayner." 

It  appeared  in  evidence,  that  the  plaintifl',  although  on  the  face  of  this  note  he 
appeared  to  contract  as  the  agent  of  Messrs  J.  i^  T.  Johnson,  was  himself  the  owner 
of  the  goods,  and  the  real  principal  in  the  transaction.  Thirteen  tons  out  of  the 
tifty  wei-e  delivered  to  the  defendants  early  in  May,  and  accepted  by  them  ;  and 
there  was  strong  evidence  to  shew  that  at  that  time  the  fact  of  the  plaintitl  being  the 
real  principal  in  the  sale  was  disclosed  to,  and  fully  known  by,  the  defendants.  The 
invoice  sent  with  these  thirteen  tons  was  made  out  in  the  name  of  the  plaintiff.  The 
defendants  refused  accepUmce  of  the  rest  of  the  goods.  The  learned  judge,  in 
sumnn'ng  up,  told  the  jury,  that  if  they  were  satisfied  from  the  evidence  that  the 
defendants  had  received  the  first  portion  of  the  goods  with  full  knowledge  of  the 
fact  [361]  that  the  plaintiff  was  the  real  seller,  and  that  all  parties  then  treated  the 
contract  as  one  made  with  the  plaintiff  as  the  principal  in  the  transaction,  he  was 
entitled  (subject  to  other  questions  which  arose  in  the  cause)  to  recover  in  this  action. 
The  jury  found  a  verdict  for  the  plaintiff  for  the  amount  claimed. 

In  last  Michaelmas  Term,  Baines  obtained  a  rule  nisi  for  a  new  trial,  on  the  gi'ound 
of  misdirection.     In  Hilary  Term  (Jan.  29), 

Watson  and  .1.  Henderson  shewed  cause.  The  simple  question  is,  whether  there 
was  in  this  case  any  evidence  of  a  contract  with  the  plaintiff.  If  the  plaintiff  was 
leally  interested  in  the  goods,  and  not  the  mere  agent  of  Messrs.  Johnson,  he  is  entitled 
to  use  that  contract,  and  to  describe  it  as  a  contract  with  him.self.  The  real  principal 
may  intervene  at  any  time ;  and,  on  the  other  hand,  the  agent  may  come  and  say  that 
he  is  in  truth  the  principal.  In  Atkim  v.  Amher  (2  Ksp.  493),  Kyre,  C.  J.,  ruled,  that 
a  broker,  who  had  advanced  money  on  goods,  might  declare  on  a  special  contract 
respecting  the  sale  in  his  own  name,  and  that  it  was  not  a  variance,  although  the  sale- 
note  mentioned  the  name  of  the  principal.  So,  an  auctioneer  may  sue  a  purchaser 
at  the  auction  foi'  goods  sold  and  rlelivered,  even  though  the  sale  was  at  the  hou.se 
of  the  owner  of  the  goods,  and  they  were  known  to  be  his  property  :  ll-'iUiams  v. 
Millivijton  (1  H.  I'.l.  81).  [I'ollock,  C^.  B.  No  doubt,  but  that  is  the  case  of  an  avowed 
agent.]  Then  that  ease  coufludes  the  present,  because,  if  interested,  the  agent  certainly 
may  sue.  Applying  the  principle  of  the  case  to  this,  if  an  agent,  who  has  no  interest 
save  that  of  his  commission,  might  come  in  and  sue  as  princii)al,  a  fortiori,  an  agent  who 
has  a  real  inteiest  in  the  subject-matter  of  the  contract  may.  liirh r/nn  v.  Hurrell 
(5  M.  (fe  Sel.  .38;{)  will  be  relied  upon  on  the  other  side.     There  it  was  hehi   that 
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a  plaintiff,  who  had  made  a  contract  as  agent  for  a  third  person,  could  [362]  not 
sue  as  principal,  without  giving  notice  to  the  defendant,  before  action  brought,  that 
he  was  the  party  really  interested.  But,  first,  that  was  the  case  of  money  had  and 
received,  which  is  different  from  an  action  on  a  special  contract ;  secondly,  there  was, 
upon  the  evidence  in  this  case,  full  notice  to  the  defendants  of  the  plaintifl's  real 
interest  in  the  goods.  Further,  there  was  evidence  of  an  original  contract  immediately 
between  the  plaintiff  and  the  defendants.  The  defendants  paid  the  plaintiff  a  part 
of  the  price,  and  accepted  part  of  the  goods,  on  the  footing  of  the  contract  being 
with  him. 

Baines  and  Crompton,  in  support  of  the  rule.  The  written  contract  proved  in 
this  case  excludes  the  presumption  of  a  contract  with  the  plaintiff;  it  describes  him 
as  the  agent  of  others  ;  its  terms  are  inconsistent  with  the  notion  of  any  responsibility 
on  his  part.  [Pollock,  C.  B.  The  contract  does  not  clearly  do  so  ;  but  supposing  that 
it  did?]  Then  the  plaintiff  could  not  recover;  he  is  stopped  by  his  own  language 
and  conduct  from  denying  that  there  was  no  other  contract ;  and  moreover  there  is 
no  ground  for  .saj'ing  that  there  was  any  other  contract ;  the  plaintiff  has  acted  solely 
on  the  written  contract,  and  has  always  represented  Johnson  as  being  the  real  principal. 
There  is  nothing  in  the  invoice  inconsistent  with  that.  It  shews  that  he  debited  the 
defendants  with  the  amount,  but  then  it  is  sent  in  by  him  as  broker.  Besides,  all  that 
amount  has  been  paid.  [Pollock,  C.  B.  Supposing  the  original  contract  was  with 
Johnson,  could  not  and  may  not  Rayner  have  been  substituted  by  subsequent  agree- 
ment 1  or,  suppose  Johnson  to  be  a  non-existing  person,  can  no  one  sue  ?  ]  The  question 
is,  whether  there  is  proof  of  a  contract  in  terms,  as  stated  in  the  declaration,  to  accept 
the  thirty-seven  remaining  casks  from  the  plaintiff.  [Pollock,  C.  B.  The  onl\'  question 
is,  whether  there  is  any  evidence  of  a  contract  for  the  substitution  of  the  plaintiff  for 
Johnson.]  There  was  no  evidence  that  the  plaintiff  was  ever  substituted,  or  bound 
to  deliver  the  thirty-seven  casks.  [363]  [Alderson,  B.  Is  Rayner  precluded  from 
shewing  himself  the  principal  in  the  original  contract?]  He  has  avowed  himself  the 
agent, — has  assigned  that  character  to  himself  ;  and  he  cannot  afterwards  say  that  he 
is  not  agent.  You  cannot  vary  the  written  contract  by  parol ;  the  consideration 
would  be  different.  The  question  really  comes  to  this,  whether  you  can  by  parol 
substitute  one  person  for  another  named  in  writing,  which,  except  in  eases  of  principal 
and  agent,  cannot  be  done  :  you  have  no  right  to  introduce  a  new  party.  The  true 
question  is,  whether  evidence  can  be  given  to  shew  that  the  contract,  though  made  in 
the  name  of  Johnson,  was  in  fact  made  by  Rayner.  If  so,  you  make  a  new  contract, 
which  does  not  meet  the  declaration  ;  it  is  different  as  respects  time  and  consideration. 
Suppose  the  case  of  a  contract  with  a  builder  of  great  repute ;  could  another  come  in 
and  say  he  was  the  principal?  Here  the  defendants  considered  they  were  buying 
from  Johnson,  and  they  find  that  the  broker,  whom  they  trusted  to  get  the  goods  at 
as  low  a  rate  as  possible,  is  the  person  who  has  sold  to  them  for  himself.  Bickerion  v. 
Burrell  is  an  express  authority  for  the  defendants.  Thei-e  Loi'd  Ellenborough  says, 
"  Where  a  man  assigns  to  himself  the  character  of  agent  to  another,  whom  he  names, 
I  am  not  aware  that  the  law  will  permit  him  to  shift  his  situation,  and  to  declare  him- 
self the  principal,  and  the  other  to  be  a  mere  creature  of  straw.  That,  I  believe  has 
never  yet  been  attempted.  .  .  .  Has  not  the  defendant,  with  whom  the  plaintiff  dealt 
as  agent,  a  right  still  to  consider  himself  as  such,  notwithstanding  he  would  now  sue 
in  the  character  of  principal  ? "  So  where  the  same  party  sold  goods  by  auction  for  A., 
under  a  del  credere  commission,  and  purchased  them  at  the  auction  as  the  broker  of 
B.,  (to  whom  A.'s  name  was  not  then  declared,  though  it  was  shortly  afterwards),  and 
paid  A.  the  price,  it  was  held,  in  an  action  by  the  assignees  of  B.  against  the  broker, 
to  recover  the  balance  due  upon  a  resale  of  the  goods  made  by  him  on  account  of  B., 
that  he  was  not  entitled  to  set  off  the  payment  [364]  made  by  him  to  A.  :  Morris  v. 
Cleaxhy  (4  M.  &  Sel.  566).  AtUuf.  v.  Amber  does  not  apply  :  there  the  consideration 
was  executed.  In  Morris  v.  Cleashij,  Lord  Ellenborough  says  (p.  575),  "The  principal 
must  always  be  debtor,  and  that  whether  he  is  known  in  the  first  instance  or  not, 
except  where  the  broker  has  by  the  form  of  the  instrument  made  himself  so  liable." 
Koster  v.  Easoii  (2  M.  &  Sel.  112)  is  an  authority  to  the  same  effect.  Lord  Ellenborough 
there  (speaking  of  policies  which  had  been  effected  by  the  defendants,  who  were 
brokers  and  insurance  agents,  for  their  principals,  under  a  del  credere  commission), 
says,  "  Upon  the  other  policies  Eason  &  Co.  could  not  sue  in  their  own  names  ;  they 
can  in  no  event,  though  they  may  have  a  lien  upon  the  policies,  or  though  they  may 
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pay  their  principals,  bi-iiig  any  action  but  in  the  name  of  their  principals.  Swan  [the 
underwriter]  has  not  consented  that  the}'  should,  in  any  case,  be  entitled  to  stand  as 
principals,  or  to  be  treated  as  the  creditors,  nor  has  he  ever  agreed  that  they  should 
be  considered  as  giving  him  credit  at  their  own  risk  and  on  their  own  account."  Upon 
the  authority  of  these  cases,  this  action  cannot  be  maintained. 

Cui'.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  In  this  case,  which  was  heard  before  my  Lord  Chief  Baron,  my 
Brother  Rolfe,  and  myself,  the  question  was,  whether  the  case  had  been  properly  left 
by  m)'  Brother  ('resswell  to  the  jury.  The  facts  were  these:  The  plaintirt'  had  made 
a  contract  in  writing,  by  which  he  appeared  to  be  the  agent  for  another  party,  who 
was  named  in  the  contract,  anfl  by  which  he  sold  to  the  defendants  a  quantity  of 
soda-ash  ;  and  it  was  averred  in  the  declaration,  and  proved  at  the  trial,  that  although 
part  of  those  goods  had  been  delivered  to  the  defendants,  and  accepted  and  paid  for, 
yet  that  they  had  refused  to  receive  and  pay  for  the  [365]  residue.  At  the  time 
when  this  contract  was  made,  the  plaintitt'  was  himself  the  real  principal  in  the 
transaction  ;  and  although  the  contract  on  the  face  of  it  appeared  to  have  been  made 
by  him  as  agent  for  another  party,  there  was  evidence  given  at  the  trial,  tending 
strongly  to  shew,  that  when  the  first  parcel  of  the  goods  was  delivered  to  and  accepted 
by  the  defendants,  the  name  of  the  plaintitf  as  the  principal  was  then  fully  known  to 
the  defendants  :  and  we  think  that  it  was  then  properly  left  to  the  jury  to  infer 
from  the  evidence,  that  the  defendants,  with  the  full  knowledge  of  the  facts,  had 
received  that  portion  of  the  goods,  and  that  all  parties  then  treated  the  contract  as 
one  made  with  the  plaintiff'  as  the  principal  in  the  transaction.  The  defendants' 
counsel,  in  the  argument,  contended  against  this  view  of  the  case,  and  cited  the  case 
of  Birkcrton  v.  Bunell  as  an  authority  that  the  plaintiff  could  not  sue  in  such  a  case  in 
his  own  name.  That  case  is  indeed  in  one  respect  stronger  than  the  present,  inasmuch 
as  that  was  an  action  for  money  had  and  received,  whereas  this  is  a  case  of  an 
e.xecutory  contract.  If,  indeed,  the  contract  had  been  wholly  unperformed,  and  one 
which  the  ])laintiff,  by  merely  proving  himself  to  be  the  real  principal,  was  seeking  to 
enforce,  the  question  might  admit  of  some  doubt.  In  many  such  cases,  such  as,  for 
instance,  the  case  of  contracts  in  which  the  skill  or  solvency  of  the  person  who  is 
named  as  the  principal  may  reasonably  be  considered  as  a  material  ingredient  in  the 
contract,  it  is  clear  that  the  agent  cannot  then  shew  himself  to  be  the  real  principal, 
and  sue  in  his  own  name ;  and  perhaps  it  may  be  fairly  urged  that  this,  in  all 
executory  contracts,  if  wholly  unperformed,  or  if  partly  performed  without  the 
knowledge  of  who  is  the  real  principal,  m;iy  be  the  general  rule.  But  the  facts  of 
this  case  I'aise  a  totally  different  question,  as  the  jury  must  be  taken  to  have  found, 
under  the  learned  Judge's  direction,  that  this  contract  has  been  in  part  performed, 
and  that  part  performance  accepted  by  the  defendants  with  full  knowledge  [366]  that 
the  plaintiff  was  not  the  agent,  but  the  real  principal.  If  so,  we  think  the  plaintiff 
may,  after  that,  very  properly  say  that  they  cannot  r'efuse  to  complete  that  contract, 
by  receiving  the  remainder  of  the  goods,  and  jjaying  the  stipulated  price  for  them. 
And  it  may  be  observed  that  this  case  is  really  distinguishable  from  llichrlon  v. 
Bui  rr.U,  on  the  very  ground  on  which  that  case  was  decided  ;  for  here,  at  all  events, 
before  action  brought  and  trial  had,  the  defendants  knew  that  the  plaintiff  was  the 
princi|>al  in  the  transaction.  Perhaps  it  may  l)e  floubted  whether  that  case  was  well 
decided  on  such  a  distinction,  as  it  may  fairly  bo  argued  that  it  would  have  been 
<piite  sufficient  to  prevent  any  possilile  inconvenience  or  injustice,  and  moi'c  in  accord- 
ance with  former  authorities,  if  the  Court  had  held  that  a  party  tiamed  as  agent, 
under  such  circumstances  as  existed  in  that  case,  was  entitled,  on  .showing  himself  to 
be  the  real  principal,  to  maintain  the  action,  the  defendant  being,  however,  allowed 
to  make  any  defence  to  which  he  could  shew  himself  to  be  entitled,  either  as  against 
the  plaintiff  or  as  against  the  person  named  as  principal  by  the  plaintiff  in  the  contract. 
It  is  not,  however,  necessary  for  us,  in  the  present  case,  to  question  tho  authority  of 
that  decision. 

For  these  reasons,  we  are  of  opinion  that  the  case  has  been  propcily  left  to  tho 
jury  ;  and  we  see  no  reason  to  be  dissatisfied  with  their  verdict.  The  rule,  therefore, 
must  be  discharged. 

Kule  discharged. 
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[367]  Thornett  v.  Haines.  April  I'S,  1846. — Where  a  sale  by  auction  is  advertised 
or  stated  by  the  auctioneer  to  be  "  without  reserve,"  the  employment  by  the 
vendor  of  a  pufler  to  bid  for  him,  without  notice,  renders  the  sale  void,  and 
entitles  the  purchaser  to  recover  back  his  deposit  from  the  auctioneer. 

[S.  C,  15  L.J.  Ex.  230.] 

Assumpsit  for  money  bad  and  received  by  the  defendant  to  the  use  of  the  plaintiff, 
and  on  an  account  stated.     Plea,  non  assumpsit. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Michaelmas 
Term,  it  appeared  that  this  action  was  brought  to  recover  hack  the  sum  of  £31.5, 
which  had  been  paid  by  the  plaintifl"  to  the  defendant,  an  auctioneer,  as  a  deposit  upon 
the  sale  by  auction  to  the  plaintiff'  of  certain  leasehold  premises,  called  the  Bell  Wine- 
Vaults,  in  Shorediteh.  The  plaintiff  sought  to  avoid  the  contract,  and  recover  back 
his  deposit,  on  the  ground  that  the  sale  was  void  by  reason  of  the  employment  of  a 
puffer  to  enhance  the  price.  One  of  the  conditions  of  the  sale  was,  that  the  highest 
bidder  should  be  the  purchaser.  The  auctioneer,  before  the  biddings  commenced, 
stated  that  the  premises  were  to  be  sold  "  without  reserve."  It  appeared  that  a  person 
of  the  name  of  Robinson  attended  the  sale,  and  bid  against  and  immediately  before 
the  plaintiff.  A  person  named  Fry,  who  had  been  referred  to  by  Walker,  the  vendor, 
as  the  person  to  give  information  respecting~the  premises,  and  who  had  been  similarly 
employed  by  Walker  on  former  occasions,  was  also  present  at  the  sale,  and  was  direct- 
ing Eobinson,  by  signs,  when  to  bid  and  when  to  stop  bidding.  The  plaintiff's  counsel 
proposed  to  ask  Robinson,  who  was  called  as  a  witness  for  the  plaintiff,  what  had 
passed  between  him  and  Fry  on  the  morning  of  the  sale.  This  evidence  was  objected 
to  on  the  part  of  the  defendant,  on  the  ground  that  Fry  had  not  been  shewn  to  be  the 
agent  of  Walker  in  this  matter.  The  Lord  Chief  Baron  received  the  evidence,  and 
the  witness  then  stated,  that,  on  the  morning  of  the  sale.  Fry  had  directed  him  to 
attend  and  bid,  [368]iwhich  he  accordingly  did.  The  premises  were  knocked  down 
to  the  plaintifl'  at  £1675. 

Upon  these  facts,  the  jury,  under  the  direction  of  the  Lord  Chief  Baron,  found  a 
verdict  for  the  plaintiff,  damages  £315,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  evidence  of  Fry's  directions 
to  Robinson  was  improperly  admitted,  or  if  the  employing  of  a  puffer  under  such 
circumstances  did  not  avoid  the  sale. 

Early  in  this  term,  Humfrey  moved  accordingly,  and  obtained  a  rule  nisi  for  a 
nonsuit,  or  for  a  new  trial,  on  the  ground  that  there  was  no  sufficient  evidence  that 
Robinson  was  employed  as  a  puffer  by  the  vendor. 

Byles,  Serjt.,  Robinson,  and  Wordsworth,  now  shewed  cause.  They  contended, 
in  the  first  place,  that  there  was  ample  evidence  to  go  to  the  jury  of  Robinson's  being 
a  pufi'er  employed  by  Fry,  and  of  Fry  being  an  agent  of  the  vendor.  Walker,  so  to 
employ  him. 

Secondly,  where,  upon  a  sale  by  auction,  the  highest  bidder  is,  by  the  conditions 
of  sale,  to  be  the  purchaser,  and  the  auctioneer  states,  at  the  time  of  the  sale,  that  it 
is  to  be  without  reserve,  the  employment  of  a  puffer  by  the  vendor  to  enhance  the 
price  without  notice  is  a  fraud,  which  avoids  the  sale.  This  doctrine  of  our  law  is 
founded  upon  the  rule  of  ethics  laid  down  in  Cicero,  De  Officiis,  lib.  3,  s.  15: — 
"Tollendum  est  igitur  ex  rebus  contrahendis  omne  mendacium ;  non  licitatorem 
venditor,  nee  qui  contra  se  liceatur,  emptor  apponet."  The  cases  on  this  subject  are 
reviewed  in  Chancellor  Kent's  Commentaries,  vol.  2,  p.  537,  and  in  Sugden's  Vendors 
and  Purchasers,  p.  15.  In  Bemvell  v.  Christie  (Cowp.  395),  Lord  Mansfield  followed 
the  rule  of  the  civil  law,  and  treated  a  private  bidding  by  or  on  the  behalf  of  the 
vendor  as  a  fraud.  That  decision  was  confirmed  in  Howard  v.  Castle  (6  T.  R.  642), 
where  [369]  the  purchaser  was  the  only  real  bidder,  and  there  being  several  pnfl'ers. 
Lord  Kenyon  and  the  rest  of  the  Court  held,  that  unless  it  was  publicly  known  that 
the  owner  intended  to  bid,  it  was  a  fraud  upon  the  purchaser,  and  therefore  no  action 
would  lie  against  him  to  enforce  the  sale  ;  and  they  intimated  a  clear  opinion  that 
this  doctrine  was  not  afi'ected  by  the  statutes  imposing  a  duty  on  sales  by  auction 
except  where  the  property  was  bought  in  by  the  purchaser  or  on  his  behalf.  Although 
in  fact  there  were  in  that  case  several  puffers,  no  distinction  is  made  in  the  judgment 
between  the  case  of  one  puffer  and  of  several,  but  it  proceeds  upon  the  ground  that  any 
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secret  bidding  on  behalf  of  the  seller  is  a  fraud  and  imposition  upon  the  purchaser. 
And  in  Crowder  v.  Au-itiu  (3  Biug.  368),  where  the  same  doctiine  was  established, 
there  was  one  puffer  only  :  so  also  in  H'hecler  v.  Collier  (Moo.  &:  Mai  123),  and  in  Yi't.? 
V.  Marsh  (3  Y.  &  J.  331).  The  courts  of  law  appear  to  have  laid  down  a  somewhat 
stricter  rule  in  this  respect  than  the  courts  of  equity.  In  Coiwlli/  v.  Parsons  (3  Yes. 
625),  Lord  Rosslyn  expressed  a  doubt  whether  the  reasoning  in  Hotvard  v.  Custle  was 
not  too  large  ;  but  no  judgment  was  given  upon  the  point.  In  Bramley  v.  Alt  (id.  619, 
n.  (a)),  the  purchase)-  was  compelled  to  complete  his  purchase,  notwithstanding  the 
employment  of  a  puffer  by  the  vendor ;  but  there  he  had  bought  the  estate  at  a  much 
higher  price  than  the  puffer  had  bid,  and  besides,  had  paid  the  auction  duty.  In 
Jf'oodicard  v.  Miller  (2  Collyer,  279),  the  vendors  had  privately  instructed  a  person 
to  bid  up  to  certain  sums,  with  a  view  that  the  lots  might  not  be  sold  under  those 
prices.  That  person  accordingly  bid  for  one  of  the  lots  up  to  £650  ;  it  was  bought 
for  the  defendant  at  £690  :  and  it  was  held  that  he  had  no  defence  to  a  suit  for 
specific  performance.  But  there,  again,  the  property  was  bought  at  a  price  consider- 
abl}'  higher  than  the  party  employed  to  bid  had  named  ;  and,  moreover,  the  [370] 
judgment  was  mainly  founded  upon  the  ground  that  the  defendant  had  refused  to 
take  an  issue  to  try  a  disputed  fact.  But  Meadows  v.  Tanner  (5  Madd.  34)  is  an 
authority  to  shew,  that  where  property  is  put  up  for  sale  without  reserve,  the  secret 
employment  of  a  puffer  on  the  part  of  the  plaintiff,  who  actuallj'  bids,  prevents  the 
sale  from  being  enforceable  by  a  bill  for  a  specific  performance.  In  Smith  v.  Clarke 
(12  Yes.  47"),  Sir  ^Yilliam  Grant  decided  in  favour  of  the  vendors,  on  the  ground  that 
they  had  not  emploj-ed  the  bidder  generally  to  enhance  the  price,  but  only  to  prevent 
a  sale  at  an  under  value  ;  and  said,  that,  in  a  similar  case  to  that  of  Howard  v.  Castle, 
he  should  come  to  a  similar  conclusion. 

Humfrey,  contra,  contended,  first,  that  there  was  no  sufficient  evidence  of  Fry 
being  the  agent  of  the  vendor  to  bid  or  employ  a  bidder  at  the  sale  on  his  part,  so  as 
to  render  his  statements  and  acts,  and  the  acts  of  Robinson  by  his  direction,  evidence 
to  affect  the  defendant :  that  Fry  was  only  an  agent  for  the  purpose  of  shewing  the 
premises  and  conducting  the  sale,  but  not  to  do  any  illegal  or  fraudulent  act. 

Secondly,  assuming  it  to  be  proved  that  Robinson  was  employed  to  bid  by  the 
vendor,  that  does  not  entitle  the  plaintiff  to  avoid  the  sale.  The  rule  at  law  and  in 
equity,  on  this  subject,  must  surely  be  the  same  :  it  is  absurd  that  on  one  side  of 
Westminster  Hall  a  man  may  recover  back  his  deposit-money,  and  on  the  other  side 
may,  in  the  same  case,  be  compelled  to  perform  his  contract.  The  courts  of  equity 
have  established  it  as  a  rule,  that  one  person  may  be  employed  by  the  vendor  as  a 
bidder,  in  order  to  protect  the  property  from  going  below  its  value,  and  the  same  rule 
ought  reasonably  to  be  established  in  the  courts  of  law.  Here  there  is  nothing  to 
shew  that  the  property,  in  consequence  of  the  biddings  by  Robinson,  was  sold  above 
its  value. 

[371]  Pollock,  C.  B.  Upon  the  question,  whether  there  was  e\'ideTice  to  shew  that 
Fry  was  the  agent  of  \Yalker,  the  vendor,  to  bid  at  this  sale,  and  whether  the  evidence 
which  w;is  objected  to  ought  to  have  been  admitted,  the  Court  will  take  some  time 
to  consider.  A.ssuming  that  there  was  sufficient  evidence  that  Robinson  was  a  puffer 
employed  by  Fry,  as  the  agent  of  the  vendor,  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover  in  this  action.  The  authorities  cited  by  my  Brother  Byles,  of 
Howard  V.  Castle,  and  If'heeler  v.  Collier,  estiiblish  that,  in  the  case  of  a  sale  without 
reserve,  if  a  puffer  be  employed  without  notice  of  his  being  there  to  protect  the 
interests  of  the  seller,  the  sale  is  void.  It  is  said  that  a  different  doctrine  prevails  in 
the  courts  of  equity.  1  adopt  the  law  as  laid  down  by  Lords  Mansfield,  Kenyon, 
and  Tenterden.  I  think,  however,  that  the  decisions  in  the  courts  of  law  and  equity 
may  be  reconciled.  There  is  no  distinction  between  a  pufler  bidding  up  to  the  Iniyer, 
or  a  bidding  by  him  at  a  different  stage  of  the  sale ;  and  if  there  were,  it  would  not 
ap|)ly  to  this  case,  as  heie  Robinson  was  a  puffer,  and  bid  immediately  before  the 
plaintiff.  The  only  distinction  between  the  cases  in  equity  and  law  is  this,  that  in 
the  former  there  may  be  a  reserved  bidding  without  notice.  But  that  does  not  apply 
to  the  present  case,  where  the  sale  was  distinctly  stated  and  understood  to  be  without 
reserve  ;  and  it  matters  not  whether  that  aiuiouncement  is  made  by  the  paiticulars 
of  sale,  or  by  the  auctioneer  by  parol.  The  result  is,  that  the  plaintiff  is  entitled  to 
recover  his  deposit,  if  he  has  satisfactorily  made  out  that  Roljirison  was  in  fact  a, 
puffer  on  behalf  of  the  vendor. 


894  HAMMOND   V.  DA YSON  15M.&;W.372. 

Parke,  B.  If  there  is  any  proof  of  Fry  being  the  vendor's  agent  to  bid  for  him 
at  the  sale,  then,  as  he  bid  himself,  and  employed  another  to  bid  also,  there  were  two 
persons  bidding,  after  a  notification  by  the  auctioneer  of  the  sale  being  without 
reserve.  The  sale,  therefore,  is  void  on  [372]  the  ground  of  fraud,  and  the  plaintiff 
is  entitled  to  recover  his  deposit.  As  regards  the  present  case,  there  is  no  difference 
in  the  law,  as  laid  down  in  the  courts  of  law  and  the  courts  of  e(iuity.  Loi'ds  Mans- 
field, Kenyon,  and  Tenterden,  have  expressed  their  opinion,  that,  where  the  seller 
employs  a  party  to  protect  the  property  which  is  to  be  sold  to  the  highest  bidder, 
although  the  Stamp  Acts  may  authorise  such  a  course,  still  the  fact  ought  to  be 
notified  to  the  public.  In  equit}',  the  employment  by  the  vendor  of  one  person  to 
bid  at  a  sale,  in  order  to  protect  the  property  from  being  sold  at  an  under  value,  is 
not  fraud,  although  not  notified,  but  in  law  it  is  otherwise.  But  all  the  cases,  both 
at  law  and  in  equity,  agree  in  this,  that  if  more  persons  than  one  are  employed  to 
bid,  that  amounts  to  fraud,  as  only  one  is  necessary  to  protect  the  property,  and  the 
employment  of  more  can  only  be  to  enhance  the  price,  and  therefore  renders  the 
sale  void.  So  also,  if  it  be  announced,  either  publicly  or  by  the  particulars  of  sale, 
that  the  sale  is  to  be  without  reserve,  all  the  cases  in  equity  decide,  that  if  a  person 
is  employed  to  bid,  the  sale  is  vitiated,  inasmuch  as  the  seller  has  in  effect  announced 
that  he  will  not  take  that  step.  This  was  determined  in  the  case  before  Sir  John 
Leach,  of  Meadmvs  v.  Tanner ;  and  the  decision  of  Vice-Chaneellor  Knight  Bruce,  in 
the  case  of  Woodward  v.  Miller,  if  it  be  examined,  will  be  found  to  maintain  the  same 
doctrine — that  if  a  sale  be  advertised  generall}',  without  any  statement  of  its  being 
without  reserve,  it  is  not  fraud  to  employ  a  person  to  bid,  but  that  the  employment 
of  such  a  person  I'enders  the  sale  void,  if  the  sale  is  to  take  place  without  reserve. 
It  is  unnecessary,  in  the  present  case,  to  say  whether  a  sale  would  be  valid,  if  the 
vendor,  without  notice,  employs  a  person  to  buy  the  property  in.  Here  the  sale  was 
without  reserve,  and  two  persons  were  employed  to  puff.  The  sale,  therefore,  was 
invalid,  and  the  plaintiff'  has  a  right  to  recover  back  his  deposit. 

[373]  Platt,  B.  Assuming  that  Robinson  was  authorised  by  Walker  as  a  puffer, 
can  the  defendant  retain  the  deposit?  If  we  look  at  the  contract,  we  cannot  doubt 
that  the  deposit  was  obtained  by  fraud,  as  a  pufi'er  was  employed  to  enhance  the  sale, 
in  violation  of  the  terms  of  the  contract.  Therefore,  without  going  through  the  eases, 
it  seems  to  me  to  be  clear  that  the  defendant,  the  auctioneer,  cannot  retain  the  deposit. 
Subject,  therefore,  to  the  question  of  fact,  this  rule  must  be  discharged. 

On  a  subsequent  day,  the  Court  (Parke,  B.,  dissenting)  expressed  their  opinion 
that  there  was  sufficient  evidence  of  Fry's  being  the  agent  of  the  vendor  to  bid,  and 
the  rule  was  thereupon  discharged. 

Kule  discharged. 

Hammond  v.  Dayson.  April  29,  1846. — To  a  declaration  containing  two  counts,  the 
first  on  a  promissory  note  for  £15,  the  second  in  £30  on  an  account  stated,  the 
defendant  pleaded  to  the  first  count  a  plea  alleging  special  circumstances  as  to 
the  making  of  the  note,  which  shewed  that  it  was  given  without  consideration, 
and  upon  a  misrepresentation  of  facts  ;  and  he  then  pleaded,  as  to  £15,  parcel  of 
the  money  and  causes  of  action  in  the  last  count  mentioned,  that  the  making  of 
the  note  in  the  first  count  mentioned  was  and  is  the  said  account  stated  in  the 
last  count  mentioned,  so  far  as  the  same  relates  to  the  said  sum  of  £15,  parcel  &c., 
and  that  the  several  allegations  and  statements  by  the  defendant  made  in  his 
first  plea  were  and  are  true,  modo  et  forma. — On  special  demui'rer  to  the  second 
plea,  on  the  ground  that,  though  it  professed  to  answer  only  a  part  of  the  count 
on  the  account  stated,  it  nevertheless  presented  an  answer  to  the  first  count 
also : — Held,  that  the  plea  was  good. 

[S.  C.  15  L.  J.  Ex.  278.] 

Debt  on  a  promissory  note  for  £15,  payable  three  months  after  date,  with  a  count, 
in  the  sum  of  £30,  on  an  account  stated. 

First  plea,  as  to  the  first  count,  that  just  before  the  defendant  made  and  delivered 
the  said  promissorj'  note  to  the  plaintiff',  as  in  the  .said  first  count  alleged,  to  wit, 
on  &c.,  the  plaintiff  represented  and  stated  to  the  defendant,  that  one  James  Davies 
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had  liecome  aiKl  -then  was  the  landlord  of  [374]  the  messuage  and  premises  then 
occupied  by  the  defendant,  and  entitled  to  the  rent  payable  to  the  defendant  in  respect 
thereof ;  and  that  he  the  said  plaintiff,  as  the  ajjent  of  and  for  the  said  James  Davies, 
was  then  authorised  and  entitled  to  demand  and  receive  the  said  rent ;  and  thereupon 
the  defendant,  confiding'  in  the  said  representation  and  statements  of  the  plaintiff,  and 
believing  the  same  to  be  true,  did  then,  to  wit,  on  &c.,  at  the  request  of  the  plaintiff, 
make  and  deliver  the  said  promissory  note  to  the  plaintiff,  in  manner  and  form  as  in 
the  said  first  count  mentioned,  for  and  in  respect  of  the  said  rent  pa3'alile  by  the 
defentiant  in  respect  of  the  said  messuage  and  premises,  and  for  no  other  cause  or 
consideration  whatsoever  ;  and  further,  that  in  truth  and  in  fact  the  said  James  Davies 
never  became  nor  was  the  landlord  of  the  said  messuage  and  piemises  occupied  by 
the  defendant  as  aforesaid,  or  of  any  part  thereof,  nor  in  any  manner  entitled  to  the 
rent  payable  by  the  defendant  in  respect  thereof,  or  to  any  part  of  such  rent ;  and 
that  by  means  of  the  premises,  the  plaintiff  deceived  and  defrauded  the  defendant, 
and  thereby  obtained  from  him  the  said  promissory  note  in  the  manner  aforesaid, 
and  not  otherwise  ;  and  further,  that  he  never  held,  occupied,  or  enjoyed  the  said 
messuage  and  premises,  or  any  part  thereof,  as  tenant  thereof  to  the  said  James 
Davies,  or  to  the  plaintiff,  and  that,  save  as  aforesaid,  there  never  was  an}^  value  or 
consideration  for  the  said  note,  or  for  payment  by  the  defendant  to  the  plaintiff  of 
the  amount  or  any  part  thereof.     Verification. 

Second  plea,  as  to  the  sum  of  £15,  parcel  of  the  money  and  causes  of  action  in 
the  last  count  mentioned,  that  the  making  of  the  said  promissory  note  in  the  said  first 
count  of  the  declaration  mentioned,  was  and  is  the  said  account  stated  in  the  last 
count  mentioned,  so  far  as  the  same  relates  to  the  sum  of  £15,  parcel  Sec.  ;  and  further, 
that  the  several  allegations  and  statements  by  him  the  said  defendant  made  in  and 
by  his  said  first  plea  above  pleaded,  were  and  are  true  [375]  in  manner  and  form  as 
in  the  said  first  plea  alleged.     Verification. 

Third  plea,  as  to  the  sum  of  £15,  other  parcel  and  residue  of  the  monej'  and 
causes  of  action  in  the  last  count  mentioned,  nunquam  indebitatus. 

Special  demurrer  to  the  second  plea,  assigning  for  causes  of  demurrer,  that  the 
said  plea,  in  the  introductory  part  thereof,  professing  to  answer  only  the  sum  of  £15, 
parcel  of  the  money  and  causes  of  action  in  the  last  count  mentioned,  neveitheless 
answers  and  presents  a  defence  to  the  cause  of  action  in  the  first  count  mentioned,  as 
well  as  to  the  said  sum  of  £  1 5,  parcel  &c.,  in  the  said  last  count  mentioned  ;  that  the  plea 
answers  in  the  body  thereof  more  than  it  professes  to  answer  in  the  introductory  part 
thereof ;  that  the  mode  of  pleading  adopted  in  that  plea  is  not  allowable,  as  tendin" 
to  embarrass  and  perplex  the  plaintiff'  in  his  replication  ;  that  the  allegation  in  the 
plea,  that  the  making  of  the  .said  promissory  note  was  the  said  account  stated,  .so  far 
as  relates  to  the  said  sum  of  £15,  parcel  &c.,  is  unintelligible;  that  the  mere  making 
of  the  said  promissory  note  cannot  of  itself  be  deemed  an  account  stated  ;  that  the 
plea  does  not  allege  that  the  said  account  stated,  so  far  as  the  same  relates  to  the  said 
sum  of  £15,  was  stated  of  and  concerning  no  other  money,  mattei',  or  thing  than  the 
said  note  or  the  money  payable  thereby. 

Joinder  in  demurrer. 

Willes,  in  support  of  the  demurrer.  The  second  plea  is  bad  in  form.  In  the 
introductory  part  of  it,  it  is  confined  to  a  part  of  the  causes  of  action  in  the  last  count, 
yet  it  presents  also  a  good  defence  to  the  first  count.  It  is  therefore  informal,  as 
being  in  truth  an  answer  to  more  than  it  professes  to  answer.  [Parke,  B.  How  is 
that  an  objection  1  The  plea  is  an  answer  to  a  part  of  the  account  stated,  as  to  which 
it  is  pleaded.  What  ol)jection  is  it,  that  it  also  happens  to  disclose  a  good  defence  to 
a  count  in  the  declaration  to  which  it  is  not  pleaded  !]  This  point  was  raised,  [376] 
but  not  decided,  in  Jliirrmuihs  v.  Hodgson  (9  Ad.  &  E.  499  ;  1  P.  &  D.  328).  There 
can  be  no  doubt  that  a  plea  which  professes  to  answer  the  whole  declaration,  but  is  in 
truth  an  answer  to  a  part  only,  is  bad  :  1  Saund.  28,  n.  (3).  So  it  i.s,  also,  if  it  answer 
a  count  in  the  declaration  to  which  it  is  not  pleaded:  Greyv.  Pindar  (2  Bos.  &  P.  427). 
That  was  an  action  of  assumpsit  on  a  promissory  note  pa^'able  by  instalments  to 
which  there  was  a  plea  of  non  accrevit  infra  sex  aniios,  as  to  the  said  several  causes  of 
action  except  the  last  instalment.  This  plea  was  demurred  to  on  the  groinid  that  the 
introductory  part  of  it  was  inconsistent  with  its  allegations,  because  it  purported  to  be 
pleaded  to  part  only  of  the  causes  of  action,  yet  contained  matter  in  bai'  of  the  whole  ■ 
and  the  Court  held  it  bad  on  that  ground.     [Parke,  B.     There  the  introductory  part 
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of  the  plea  was  inconsistent  with  the  body  of  it ;  that  is  not  the  case  here.  What  can  it 
signify,  that  the  special  circumstances  which  are  alleged  as  an  answer  to  the  account  stated 
also  afi'ord  an  answer  to  the  other  count?]  In  Foot  v.  Baker  (5  Man.  &  G.  335  ;  6  Scott, 
N.  K.  301),  which  was  an  action  of  debt  for  81.  4s.  money  lent,  and  the  same  sum  on 
an  account  stated,  the  defendant  pleaded,  that  the  said  sum  of  81.  4s.  in  the  first  count 
mentioned  was  lent  for  the  purpose  of  illegal  gaming,  and  that  the  account  in  the  last 
count  mentioned  was  statel  of  and  concerning  the  said  sum  of  81.  4s.  in  the  first  count 
mentioned,  and  so  lent  as  aforesaid.  In  a  note  of  Manning,  Serjt.,  to  that  case,  it  is 
said  :  "  This  plea  appears  to  be  bad  for  duplicity.  As  the  plaintiff  claims  two  sums  of 
81.  4s.,  the  account  stated  must  be  understood,  as  alleged  by  the  bill,  to  have  been 
stated  of  sums  other  than  that  separately  demanded  in  the  fir.st  count,  whether  it  be 
so  expressed  in  the  count  or  not.  Thus  the  plea,  besides  the  special  answer,  operates 
as  a  plea  of  nunquani  indebitatus  to  the  last  count,  or  to  an  undivided  moiety  of  both 
counts."  [Parke,  B.  Here  you  have  not  objected  [377]  to  the  form  of  pleading  by 
reference  to  the  first  count.]  In  Henry  v.  Eaii  (8  M.  &  W.  228),  where,  in  debt,  a 
plea  of  payment  was  pleaded  as  to  parcel  of  the  debt  only,  without  reference  to  the 
damages  and  costs,  but  in  the  conclusion  stated,  that  the  plaintiff  accepted  the  sum 
paid  in  satisfaction  of  all  the  causes  of  action  in  the  declaration  mentioned  which 
related  to  that  sum,  the  Court  seemed  to  think,  that  if  the  defect  had  been  pointed 
out  by  the  demurrer,  the  plea  would  have  been  bad  on  the  ground  of  the  latter 
allegation  being  larger  than  the  introductory  pai't. 

Another  objection  to  this  plea  is,  that  it  is  a  violation  of  the  rule  against  prolix 
pleading.  The  defendant  ought  to  have  pleaded  to  the  whole  declaration  :  Mee  v. 
Tomlinson  (4  Ad.  &  E.  262  ;  6  Nev.  &  M.  624).  [Pollock,  C.  B.  The  plaintiff  here 
puts  forward  his  claim  in  two  shapes,  to  each  of  which  the  defendant  gives  the  same 
answer  in  separate  pleas.  Why  should  he  not  be  at  liberty  to  do  so  1  Parke,  B. 
You  charge  the  defendant  with  prolix  pleading ;  may  he  not  answer  you  by  saying, 
you  need  not  have  had  a  count  on  an  account  stated?] 

Again,  the  mode  of  pleading  adopted  here,  by  referring  to  the  allegations  in  the 
first  plea,  tends  to  embarrass  and  perplex  the  plaintiff'  in  his  replication.  He  cannot 
take  issue  on  the  averment,  that  "  the  several  allegations  and  statements  by  him  the 
defendant  made  in  and  by  his  said  first  plea  are  true,"  without  putting  in  issue 
immaterial  matter  ;  and  such  being  the  allegation,  he  cannot  select  any  particular  fact 
alleged  in  the  first  plea,  and  traverse  that  fact  only. 

Cole,  contra.  The  principal  objection  taken  to  this  plea  has  already  received  an 
answer  from  the  Court.  With  respect  to  the  last  objection,  it  is  difficult  to  see  how 
the  plaintiff  can  be  embarrassed  or  perplexed  by  this  mode  of  pleading ;  but,  at  all 
events,  this  objection  is  not  sufficiently  pointed  out  by  the  demurrer.  It  is  only 
stated,  that  "the  [378]  mode  of  pleading  adopted  in  the  said  plea"  is  not  allowable, 
as  tending  to  embarrass  and  perplex  the  plaintiff'  in  his  replication  ;  the  objection  is 
not  pointed  to  that  part  of  the  plea  which  alleges  that  the  several  allegations  and 
statements  by  him  the  defendant  made  in  his  said  first  plea  are  true ;  the  "  mode  of 
pleading "  complained  of  is  merely  that  the  plea  answers  in  the  body  of  it  more 
than  it  professes  to  answer  in  the  introductory  part.  [He  was  then  stopped  by  the 
Court.] 

Pollock,  C.  B.  I  think  the  defendant  is  entitled  to  our  judgment.  A  plea 
certainly  ought  not  to  refer  to  a  former  plea,  so  as  to  embarrass  the  plaintiff;  but 
here  it  is  not  pointed  out  by  the  special  demurrer  how  or  in  what  manner  the  plaintiff 
is  embarrassed  thereby. 

Parke,  B.  I  think  the  objections  taken  in  this  case  to  the  plea  are  not  tenable. 
The  first  is,  that  it  professes  to  be  an  answer  only  to  the  sum  of  £1-5,  parcel  of  the 
money  in  the  last  count  mentioned,  yet  it  presents  a  defence  to  the  causes  of  action  in 
the  first  count,  as  well  as  to  the  £15,  parcel  iof  the  money  in  the  last  count.  I  think 
it  is  quite  a  sufficient  answer  to  that  objection  to  say,  that  the  plea  is  a  good  answer 
to  the  cause  of  action  to  which  it  is  pleaded.  Then  the  next  objection  is,  that  this 
mode  of  pleading  is  not  allowable,  as  tending  to  embarrass  or  perplex  the  plaintiff"  in 
his  replication.  What  the  "mode  of  pleading  "is  which  is  referred  to,  we  are  left 
to  guess  ;  we  cannot  tell  what  the  objection  is.  If  it  had  been  shewn  in  what  manner 
the  plaintiff'  was  embarrassed  by  this  mode  of  pleading,  by  reference  to  the  first  count, 
I  should  probalily  have  thought  the  plea  bad  on  that  ground.  Then  it  is  said  that 
the  plea  is  unintelligible.     Why,  it  merely  amounts  to  this  :  that  there  was  no  account 
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stated  between  the  parties,  except  the  giving  of  a  promissory  note  for  a  certain  amount, 
at  three  months'  date,  without  consideration. 

[379]  KoLFE,  B.,  concurred. 

Platt,  B.  The  only  question  is,  whether  this  plea  is  a  good  answer  to  that  part  of 
the  last  count  to  which  it  professes  to  be  an  answer.  I  do  not  see  how  the  phiiutiiT 
can  be  embarrassed  or  perplexed  by  it.  He  is  not  confined  to  a  traverse  in  the  same 
general  terms. 

Judgment  for  the  defendant. 

Jame-s  .iND  Another  v.  Crane  and  Another.  April  30,  1846. — Where  by  order 
of  Xisi  Prius,  a  cause  is  referred  to  a  barrister  to  state  a  special  case,  it  is  no 
ground  for  setting  aside  the  case  that  it  is  stated  after  the  death  of  one  of  the 
parties. 

[S.  C.  3  D.  &  L.  661  ;  15  L.  J.  Ex.  232.] 

This  cause  was  referred,  by  order  of  Nisi  Prius,  to  a  barrister,  who  was  to  stiite  a 
special  case  for  the  opinion  of  this  Court.  The  parties  were  heard  before  the  barrister 
in  October  1845.  On  the  10th  of  January  last  the  defendant  died.  On  the  19th  of 
February,  the  special  case  was  delivered  b}'  the  aibitrator  to  the  parties. 

Chilton  now  moved  for  a  rule,  calling  upon  the  plaintiff'  to  shew  cause  why  the 
special  case  should  not  be  set  aside,  on  the  ground  that  it  had  been  stated  after  the 
death  of  one  of  the  parties.  He  cited  "Watson  on  Award.s,"  2nd  edit.  p.  31,  as  an 
authority  that  the  death  of  one  of  the  parties  to  a  submission  to  arbitration  is  a 
revocation  of  the  authority  of  the  arbitrator  to  make  an  award,  and  submitted  that 
there  was  no  valid  distinction  between  that  case  and  the  present. 

Pollock,  C.  B.  1  think  there  is  no  ground  for  this  application.  Suppose  this 
had  been  the  case  of  a  special  verdict ;  the  death  of  one  of  the  parties  before  it  was 
prepared  and  settled  would  have  m;ide  no  difi'erence.  As  to  the  effect  of  the  death 
of  a  party  to  a  submission  to  arl>itra-[380]-tion,  the  law  is  settled,  and  cannot  now  be 
altered  :  but  a  special  case  does  not  resemble  an  awaid.  This  is  nothing  more  than 
the  substitution  of  an  arbitrator  in  the  place  of  the  judge,  to  settle  the  statement  of 
the  facts  of  the  case. 

Parke,  B.  I  am  of  the  same  opinion.  It  must  be  presumed  that  the  jury  at  the 
trial  found  the  facts  set  forth  in  the  special  case.  The  arbitrator  is  a  person  appointed 
in  the  room  of  the  judge  to  settle  the  case  :  if  he  had  not  been  so  substituted,  the 
judge  might  undoubtedly  have  proceeded  to  settle  the  case  after  the  death  of  the  party. 
It  is  not  a  case  in  which  the  suit  itself  abates  by  the  death.  There  is  no  ground, 
therefore,  for  this  application. 

Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Rule  refused. 

Low'E  r.  Steele.  May  2,  1846. — A  plea  of  payment  into  court,  in  an  action  of  debt, 
must  be  pleaded  to  the  damages,  as  well  as  to  the  debt ;  and  the  form  of  plea 
given  b}'  the  rule  of  Tiiuity  Term,  1  Vict.,  must  be  varied  to  meet  the  case. 

[S.  0.  3  D.  &  L.  662 ;  15  L.  J.  Ex.  244 ;  10  Jur.  787.] 

Debt  for  goods  sold  and  delivered.  Plea  (in  the  form  given  by  the  general  rule 
of  Trin.  T ,  1  Vict.),  that  the  plaintiff  ought  not  further  to  maintain  his  action, 
l)ecause  the  defendant  now  brings  into  court  the  sum  of  131  5s.  9d.,  ready  to  be  paid 
to  the  plaintiff,  and  says  that  the  defendaTit  never  was  indebted  to  the  plaintiff  to 
a  greater  amount  than  the  sum  of  131.  5s.  9d.  in  respect  of  the  said  causes  of  action  in 
the  declaration  mentioned.     Veiitication,  and  prayer  of  judgment. 

The  plaintiff  replied,  accepting  the  money  paid  into  court  in  discharge  of  the  cause 
of  action  to  which  it  was  pleaded,  and  signed  judgment  for  the  residue. 

In  Easter  Term,  1845,  Martin  obtained  a  rule  calling  [381]  upon  the  plaintiff  to 
shew  cause  why  this  judgment  should  not  be  set  aside  for  irregularity  ;  against  which, 
in  Trinity  Term,  1845  (May  22), 

Cowling  shewed  cause.  This  judgment  was  regular.  The  plea  of  payment  into 
court  admits  the  sum  of  131.  5s.  9d.  to  have  been  due  in  respect  of  the  cause  of  action 
mentioned  in  the  declaration,  and  is  an  answer  to  so  much  of  the  cause  of  action ;  but 
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it  affords  no  answer  to  the  damages  sustained  by  reason  of  the  detention  of  the  debt. 
The  plaintiff  might  be  entitled  to  recover  interest,  and  could  recover  it  only  by  way 
of  damages.  Inasmuch,  therefore,  as  this  part  of  the  cause  of  action  is  left  unanswered 
by  the  plea,  the  plaintiff  was  entitled  to  sign  judgment.  In  1  Saund.  28,  n.  (3),  the 
rule  is  laid  down,  that  "if  a  plea  begin  only  as  an  answer  to  part,  and  is,  in  truth, 
but  an  answer  to  part,  or  though  in  law  it  is  an  answer  to  the  whole,  it  is  a  dis- 
continuance, and  the  plaintiff  must  not  demur,  but  take  his  judgment  for  that  as  by 
nil  dicit ;  for  if  he  demurs,  or  pleads  over,  the  whole  action  is  discontinued."  Here 
the  plea  does  not  purport  to  be  pleaded  to  the  whole  cause  of  action,  and  the  plaintiff 
could  not  new  assign ;  and  if  he  brought  another  action  for  the  interest,  the  defendant 
might  plead  in  bar  the  judgment  in  this  action.  Hilchin  v.  Campbell  (2  W.  Bla.  830) ; 
Lord  bagol  v.  JFilliams  (3  B.  &  C.  23.5 ;  5  D.  &  R.  87).  [Pollock,  C.  B.  How  do 
you  say  the  defendant  ought  to  have  pleaded?]  He  should  have  alleged  that  he 
never  was  indebted  to  the  plaintiff,  "  nor  has  the  plaintiff  sustained  damages,"  to  a 
greater  amount  than  the  sum  paid  into  court ;  thus  answering  both  the  debt  and  the 
damages  arising  from  its  detention,  like  a  plea  of  set-off.  It  may  be  said  the  plaintiff 
should  have  sued  in  assumpsit;  but  then,  in  the  event  of  a  judgment  by  default,  he 
would  have  been  subject  to  the  inconvenience  of  a  writ  of  inquiry.  Before  the  New 
Eules,  [382]  money  paid  into  court  in  an  action  went  in  liquidation,  pro  tanto,  of  the 
debt  and  damages.  And  in  Kidd  v.  Walker  (2  B.  &  Adol.  70.5),  where  a  defendant, 
being  sued  upon  a  securitj'  which  bore  interest,  paid  money  into  court  sufficient  to 
cover  the  principal,  with  interest  down  to  the  time  of  the  commencement  of  the 
action,  but  not  down  to  the  time  of  the  payment  into  court,  it  was  held  that  the 
plaintiff  might  proceed  in  the  action,  and  that  the  jury,  on  the  trial,  must  give 
him  damages  for  the  interest  accruing  between  the  commencement  of  the  action  and 
the  payment  into  court.  In  an  action  of  debt,  the  plaintiff  is  entitled  as  matter  of 
law  to  some  damages,  without  which  he  would  not  have  his  costs  under  the  Statute 
of  Gloucester :  Bluckmore  v.  Flemijng  (7  T.  R.  446).  In  Henry  v.  Earl  (8  M.  &  W. 
228),  Lord  Abinger,  C.  B,  says  :  "No  doubt  costs  form  part  of  the  damages  resulting 
from  the  detention  of  the  debt,  and  if  there  is  no  ;inswer  as  to  those  costs,  the 
plaintiff  may  sign  judgment  for  so  much.  Though  the  damages  in  debt  are  in 
general  considered  as  nominal  only,  yet  the  jury  maj'  give  substantial  damages  if  they 
think  lit."  Here,  therefoie,  the  plaintiff"  accepts  and  takes  the  money  out  of  court  in 
dischaige  of  that  claim  only  in  respect  of  which  it  is  paid  into  court,  namely,  the 
debt.  [Pollock,  C.  B.  In  Bailey  v.  Sweeting  (12  M.  &  W.  616),  a  plea  in  the  form 
you  suggested  just  now  was  held  bad,  for  not  following  the  form  given  by  the  rule.] 
There  the  plea  was  bad,  because  it  admitted  some  damages  beyond  the  debt,  and 
gave  no  answer  as  to  such  damages. 

Martin,  contrk.  Whether  the  case  be  considered  as  at  common  law,  or  under  the 
rule  of  court,  this  judgment  was  irregularly  signed.  The  argument  on  the  other  side 
assumes  that  interest  is  recoverable  as  damages  in  all  cases  of  goods  sold  and 
delivered.  But  in  Higgins  v.  Sargent  (2  B.  &  C.  352;  3  D.  &  R.  613),  Holroyd,  J., 
[383]  says,  "I  am  of  opinion,  on  the  principles  of  the  common  law,  that  interest  is 
not  payable  upon  a  sum  certain  payable  at  a  given  day.  The  action  of  debt  was  the 
specific  remed}'  appropriated  by  the  common  law  for  the  recovery  of  a  sum  certain. 
Now,  in  that  action,  the  defendant  was  summoned  to  render  the  debt,  or  shew  cause 
why  he  should  not  do  so.  The  payment  of  the  debt  satisfied  the  summons,  and  was 
an  answer  to  the  action."  In  truth,  the  damages  in  debt  are  merely  nominal,  in  order 
that  the  plaintiff  may  have  his  costs  under  the  statute  of  Gloucester.  To  an  action 
of  debt  for  rent,  the  defendant  may  plead  a  levy  by  distress :  Com.  Dig.,  Pleader, 
(2  W. ),  47  :  yet  there,  as  much  as  here,  the  plaintiff'  sues  as  well  for  the  detention  of 
the  debt  as  for  the  debt  itself.  In  an  action  on  a  bond  of  indemnity,  the  Court  will 
order  satisfaction  to  be  entered  on  the  record,  on  the  defendant's  paying  the  penalty 
of  the  bond  and  the  costs  of  the  action  :  IVilde  v.  Clarkmn  (6  T.  E.  303).  There  the 
case  of  Earl  of  Lonsdale  v.  Church  (2  T.  R.  388)  was  relied  on  in  the  argument,  to  shew 
that,  in  an  action  on  a  bond,  damages  may  be  recovered  beyond  the  amount  of  the 
penalty  :  but  Lord  Kenyon  said,  "  I  cannot  accede  to  the  doctrine  in  the  case  cited 
by  the  plaintiff's  counsel :  according  to  that,  an  obligor,  who  became  bound  in  a  penalty 
of  £1000,  conditioned  to  indemnify  the  obligee,  may  be  called  upon  to  pay  £10,000, 
or  any  larger  sum,  however  enormous.  Suppose  the  plaintift'  proceeds  in  this  action, 
and  no  defence  is  made  to  it,  the  judgment  would  be  for  the  penalty  of  the  bond,  and 
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one  shilling  nominal  damages  for  the  detention  of  the  debt.  And  in  Branscomhe  v. 
Scarhrmiijh  (6  Q.  B  13),  the  Court  of  Queen's  Bench  held,  that  in  an  action  on  a  bond 
no  damages  could  be  recovered  beyond  the  amount  of  the  penalty,  and  were  disposed 
to  think  that  Lord  Tenterden  was  wrong,  in  Hdlen  v.  Ardleij  (3  C.  &  P.  1  -),  in  allowing 
nominal  damages  for  the  detention  of  the  debt. 

[384]  But,  whatever  may  be  the  case  at  common  law,  it  seems  clear,  that,  under 
the  rule  of  Court  of  Tiinity  Teim,  1  Vict,  this  judgment  is  irregular.  The  course 
of  pleading  is  there  expressly  prescribed  :  when  money  is  paid  into  court,  such  pay- 
ment is  to  be  pleaded  in  all  cases,  "  and,  as  near  as  may  be,  in  the  following  form, 
mutatis  mutandis."  And,  in  Bailey  v.  Sweeting,  Parke,  B.,  says : — "  The  Judges  took 
the  trouble  to  draw  a  statutory  form,  which  answers  the  demand  in  substance,  and 
the  defendant  ought  to  have  pursued  the  form  so  given  ;  and  not  having  done  so,  I 
think  the  plea  is  bad.  The  observations  of  Lord  Abinger,  C.  B.,  in  Henry  v.  Earl, 
were  extra-judicial,  and  not  necessarj^  to  the  decision  of  the  case. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  a  case  argued  some  time  ago,  where  the  question  was, 
whether  a  plea  in  an  action  of  debt  was  bad,  or  rather  incomplete,  which  did  not  take 
notice  of  the  damages  claimed  in  the  declaration  beyond  the  debt. 

It  must  be  conceded,  that  the  form  of  plea  given  by  the  rules  is  not  accurate,  as 
it  omits  to  notice  those  damages  expressly.  In  an  action  of  debt,  no  doubt  the  plea 
must  stiite  that  the  defendant  never  was  indebted  to  the  plaintifl'in  a  greater  amount : 
but  the  question  is,  whether  it  must  not  also  notice  the  damages  for  the  detention 
of  the  debt.  We  think  it  must,  in  order  to  constitute  an  answer  to  the  action,  because 
it  may  happen  that  damages  are  a  veiy  important  part  of  the  plaintirt's  claim  ;  as,  for 
instance,  in  debt  on  a  mortgage-deed,  where  the  principal  and  interest  are  to  be  paid 
on  a  given  day,  the  interest  after  that  day  can  only  be  recovered  as  damages,  and 
that  interest  mav  equal  or  even  exceed  the  debt ;  and,  as  it  is  impossible  to  tell,  on 
the  face  of  the  lecord,  whether  the  damages  are  substantial  or  [385]  not,  we  think 
the  plea  ought  to  be  framed  so  as  to  include  a  payment  into  court  on  account  of  the 
damages  ;  and  the  plea  should  be  varied  accordingly,  in  order  to  adapt  it  to  the  nature 
of  the  case.  The  rule,  therefore,  in  this  case,  which  is  to  set  aside  the  judgment 
signed  for  the  damages,  should  be  discharged  ;  but,  as  the  point  is  new,  and  the 
defendant  has  been  misled  by  the  deticiency  in  the  form  of  the  plea  given  by  the  New 
Rules,  it  should  be  without  costs  ;  and  the  defendant  may  amend  his  plea,  on  payment 
of  the  costs  of  the  amendment  only. 

Rule  discharged. 


Aston  r.  Perkes  and  Another.  May  2,  1846.— Justices  and  other  officers  paying 
money  into  court  under  particular  statutes,  are  not  bound  to  state  in  the  plea 
of  payment  into  court  the  character  in  which  they  make  the  payment. — To  an 
action  for  assault  and  battery,  the  defendant  pleaded  payment  into  court  of  £25, 
pursuant  to  the  rule  of  Trinity  Term,  1  Vict.  c.  7.  The  plaintiff  replied  damages 
ultra;  on  which  issue  was  joined,  and  the  defendant  obtained  a  verdict : — Held,  that 
the  plaintitr  was  not  entitled  to  judgment  non  obstante  vererlicto,  because,  although 
the  plea  of  payment  into  couit  is  prohibited  in  an  ordinary  action  of  assault  and 
battery,  by  the  3  &  4  Will.  4,  c.  42,  s.  21,  it  did  not  appear  upon  the  record 
that  the  defendant  was  not  a  person  entitled  under  some  other  statute  to  pay 
money  into  court  by  way  of  amends  in  such  an  action. 

[S.  C.  3  D.  &  L.  655 ;  15  L.  J.  Ex.  241.] 

Trespa.ss  for  breaking  and  entering  the  close  of  the  plaintiff,  and  seizing  and  laying 
hold  of  him,  and  ejecting  him  therefrom. 

Plea,  that  the  plaintill' ought  not  further  to  maintain  his  action,  because  the  defen- 
dants, by  leave  of  the  Court  tiist  had  and  obtaineil,  now  bring  into  court  the  smn  of 
£25,  ready  to  lie  p.iid  to  the  plaintiH  ;  anti  the  defendants  further  say,  that  the  plaintiff 
has  not  sustained  damages  to  a  greater  amount  than  the  said  sum  of  £25,  in  respect 
of  the  causes  of  <iction  in  the  declaration  mentioned.  Verification  and  prayer  of 
judgment. 
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Replication,  damages  ultra  and  issue  thereon. 

At  the  trial,  Isefore  Pollock,  C.  B.,  at  the  Summer  Assizes  for  Staffordshire,  1845, 
the  jury  found  a  verdict  for  the  defendants. 

[386]  In  the  following  Michaelmas  Term,  Gray  obtained  a  rule  nisi  for  judgment 
for  the  plaintiff,  non  obstante  veredicto,  or  for  a  lepleader.  on  the  ground  that  pay- 
ment into  court  was  not  pleadable  to  this  declaration  :  3  &  4  Will.  4,  c.  42,  s.  21. 

Whateley  and  Unthank  shewed  cause  (Feb.  7  artd  April  28).  This  rule  was 
obtained  on  the  ground  that  a  defendant  is  not  entitled,  under  the  stat.  3  &  i  Will.  4, 
c.  42,  s.  21,  to  pay  monej'  into  court  in  an  action  for  assault  and  battery.  It  must 
be  admitted  that  an  assault  and  battery  is  charged  in  this  declaration,  and  therefore 
the  defendant  was  not  entitled  to  plead  the  plea  under  this  act.  But  although  an 
action  for  assault  and  battery  is  excepted  out  of  the  operation  of  that  statute,  still 
it  does  not  necessarily  appear  upon  the  record  that  this  plea  is  bad  ;  for  there  are 
many  other  acts  of  Parliament  which  permit  money  to  be  paid  into  court  in  this  form 
of  action.  [Parke,  B.  But  in  those  cases,  do  not  all  the  pleas  bring  the  parties  within 
the  description  of  the  statute?]  No.  The  24  Geo.  2,  e.  44,  s.  4,  allows  justices  of 
the  peace  to  pay  money  into  court  by  way  of  amends  in  cases  of  assaults  upon  the 
person.  [Piatt,  B.  At  that  time  the  payment  was  not  pleaded.]  Justices,  as  well 
as  others,  must  now  plead  the  payment  into  court.  A  similar  provision  is  contained 
in  the  Smuggling  Acts,  3  &  4  Will.  4,  c.  53,  s.  106,  and  8  &  9  Vict.  c.  87,  s.  120,  and 
also  in  the  Excise  Management  Act,  7  &  8  Geo.  4,  c.  53,  s.  114,  which  is  incorporated 
by  relation  in  the  4  &  5  Will.  4,  c.  51.  All  these  acts  of  Parliament  contain  clauses, 
shewing  that  trespasses  to  the  person  might  be  committed  in  execution  of  them. 
[Parke,  B.  This  plea  does  not  shew  that  the  defendants  filled  any  of  the  characters 
mentioned  in  those  statutes.]  It  is  not  therefore  bad,  at  least  on  general  demurrer, 
or  after  verdict.  Nothing  special  in  the  pleading  is  in  terms  required  by  any  of  those 
statutes.  Before  the  New  Rules,  a  party  seeking  to  pay  money  into  court  by  way  of 
[387]  amends,  under  the  24  Geo.  2,  c.  44,  or  any  other  act  then  in  force,  would  have 
gone  before  a  judge,  and  upon  satisfying  him  that  he  was  in  fact  a  justice,  or  other- 
wise entitled  to  the  protection  of  the  act  of  Parliament,  he  would  have  obtained  an 
order  accordingly ;  and  if  the  plaintitl,  at  the  trial,  recovered  less  than  the  money  paid 
into  court,  he  would  have  been  nonsuited.  By  the  New  Rules,  the  defendant  is 
directed,  in  a  case  other  than  an  action  of  debt,  to  pay  money  into  court  under  a 
prescribed  form  of  plea,  which  in  this  case  has  been  precisely  observed.  The  defendant 
in  such  a  case  as  this,  has  to  apply  to  a  judge,  and  satisfy  him  that  some  act  of  Pailia- 
ment  applies  to  the  case,  before  he  can  obtain  leave  to  plead  the  plea. 

But,  further,  the  plea  may  be  supported  as  a  plea  of  satisfaction.  [Parke,  B.  It 
is  not  satisfaction,  for  it  is  not  taken  as  such.]  The  defendant  pays  into  coui  t  a  certain 
sum  of  money  ;  the  plaintiff  takes  it  out ;  it  then  belongs  to  him  ;  and  the  issue  taken 
on  its  sufficiency  is  found  against  him.  [Parke,  B.  You  cannot  make  it  accord  and 
satisfaction,  when  the  plaintiff  refuses  to  accept  it  in  satisfaction.  It  would  be  a  good 
confession  aud  a  bad  avoidance ;  and  the  principle  of  judgment  non  obstante  veredicto 
is,  that  there  is  a  confession  of  a  cause  of  action,  without  a  sufficient  avoidance.]  The 
following  authorities  were  referred  to  in  this  part  of  the  case  : — Calvert  v.  Moggs  (10 
Ad.  &  E.  632),  Gicyime  v.  Burrell  (2  Bing.  N.  C.  7),  Colt  v.  Bishop  of  Coventry  and 
Lichfield  (Hob.  164),  and  Griffiths  v.  JFiUiams  (4  T.  R.  710). 

Gray,  contra.  It  is  admitted  on  the  other  side,  that  unless  this  can  be  taken  to  be 
the  case  of  parties  protected  by  some  statute,  the  plea  is  bad,  and  the  plaintiff  is 
entitled  to  judgment  non  obstante  veredicto.  But  if  the  defendants  be  persons  coming 
within  the  protection  of  any  statute  [388]  which  entitles  them  to  pay  money  into 
court  by  way  of  amends,  they  should  have  put  on  the  record  an  allegation  of  that 
fact,  and  shewed  the  precise  character  in  which  they  were  so  entitled.  In  the  pre- 
cedent in  3  Chitty's  Pleading,  973,  there  is  an  express  allegation  of  the  character  in 
which  the  defendant  pays  the  money  into  'court.  A  traverse  of  that  fact  would  be  a 
material  traverse.  [Parke,  B.  If  the  judge  is  to  determine  in  all  such  cases  whether 
the  payment  into  court  is  to  be  allowed,  are  you  not,  by  requiring  the  statement  of 
the  defendant's  character  on  the  record,  empowering  the  jury  to  decide  that  which  the 
Legislature  says  is  to  be  decided  by  the  judge  1  The  object  of  the  rule  was  merely 
that  the  necessity  of  putting  in  the  judge's  order  should  be  obviated.  Your  argument 
must  be,  that,  under  the  words  "mutatis  mutandis,"  everything  must  be  pleaded  com- 
pletely on  the  record.]      If  the  facts  be  introduced  into  the  plea,  it  prevents  the 
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inconvenience  of  trying  the  same  cause  twice  over,  first  at  chambei-s,  and  afterwards 
at  Nisi  i'riiis. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  Michaelmas  Term  hist,  Mr.  Gray  moved  for  judgment  non 
obstante  veredicto  in  an  action  of  trespass  quare  clausum  fregit,  in  which  the  declara- 
tion stated  the  entry,  and  that  the  defendants  seized  and  laid  hold  of  the  plaintiff, 
and  ejected  him  ;  and  the  defendants  having  paid  £2.5  into  court,  by  leave  of  the 
Court,  the  plaintiff  replied  damages  to  a  greater  amount,  on  which  issue  was  joined, 
and  a  verdict  found  for  the  defendants.  Mr.  Gray  insisted  that  the  plea  contained  a 
confession  (as  it  certainly  did),  and  a  bad  avoidance;  because,  under  the  statute 
3  &  4  Will.  4,  c.  42,  the  Court  or  a  judge  had  no  power  to  permit  money  to  be  paid 
into  court  for  an  assault  and  battery,  as  this  is. 

[389]  Mr.  Whateley  and  Mr.  Uuthank  shewed  cause  in  the  present  term,  and 
their  argument  was,  that,  although  the  plea  would  not  be  sanctioned  by  the  3  &  4 
AVill.  4,  yet  there  were  cases  in  which  persons  tilling  a  particular  character  had  a 
power  of  pleading  in  this  form  to  actions  of  battery,  and  therefore  the  plea  was  not 
necessarily  bad. 

The  instances  were  those  of  justices  and  excise  officers.  The  24  Geo.  2,  c.  44,  s.  4, 
enables  a  justice  (in  an  action  for  anything  done  in  the  execution  of  his  office),  by 
leave  of  the  Court,  to  pay  into  court  such  sum  as  he  shall  think  fit,  whereupon  such 
proceedings,  orders,  and  judgments  shall  be  had,  made,  and  given  in  by  such  court,  as 
in  other  actions  where  the  defendant  is  allowed  to  pay  money  into  court.  The  3  &  4 
Will.  4,  c.  53,  s.  106,  which  received  the  royal  assent  fourteen  days  after  c.  42,  gives 
a  similar  power  to  excise  officers.  The  8  &  9  Vict.  c.  87,  which  was  also  cited,  does 
not  apply,  for  it  did  not  receive  the  royal  assent  till  the  4th  of  August,  184-5,  which 
must  have  been  after  the  trial  of  this  cause.  At  the  time  of  passing  the  act  of  24 
Geo.  2,  and  3  &  4  Will.  4,  c.  53,  the  mode  of  paying  money  into  court  was  by  an 
order  striking  the  amount  of  the  money  paid  out  of  the  amount  of  damages,  and 
preventing  the  plaintiff  from  recovering  unless  he  proved  beyond  the  amount  paid 
into  court.  The  con.sequence  was,  that  the  Court  or  judge  making  the  order  not  only 
exercised  the  discretion  as  to  allowing  the  payment,  but  determined  whether  the 
defendant  was  a  justice  or  officei',  and  whether  he  was  acting  in  execution  of  his  office 
in  the  matter  which  was  complained  of  in  the  action. 

After  the  passing  of  the  act  of  3  &  4  Will.  4,  c.  53,  the  New  Kules  were  made  by 
the  judges,  and  the  money  paid  into  Court  must,  no  doubt,  be  paid  according  to  the 
rules,  whethei'  by  a  justice  or  excise  officer;  and  the  question  is,  what  form  of  plea  is 
required  by  the  New  Kules  in  such  cases. 

[390]  The  rule  17  is,  that  the  payment  shall  be  pleaded  in  all  c;ises,  and  as  near 
as  rnay  be  in  the  form  set  out,  mutatis  mutandis ;  which  form  is  amended  by  the  rule 
of  Trinity  Term,  1  Vict.  If  it  had  been  intended,  that,  in  the  special  cases  of  justices 
and  officers  entitled  to  pay  money  into  court  by  different  statutes,  the  character  of  the 
defendant  should  be  stated  in  the  plea,  it  is  very  reasonable  to  suppose  that  the  rule 
would  have  provided  for  such  a  statement.  It  has  not  done  so ;  all  notice  of  the 
character  of  the  defendant  is  omitted,  and  there  are  very  strong  reasons  why  it  should 
be  ;  for  the  effect  wuuld  be  to  give  the  plaintiff  the  power  of  taking  issue  on  the  fact 
of  the  defendant  being  such  justice  or  officer,  and  also  on  the  fact  whether  he  was 
acting  in  the  execution  of  his  duty,  and  thus  transferring  to  the  jury  the  right  to 
decide  those  questions  of  fact,  which,  at  the  time  of  the  passing  of  the  24  Geo.  2, 
c.  44,  and  3  &  4  Will.  4,  c.  53,  and  the  then  prevailing  practice,  were  determinable, 
and  conclusively  determinable,  by  the  Court  only,  or  a  judge,  subject  to  appeal  to 
the  Court.  The  object  of  the  new  rule  was  only  to  put  the  statement  of  payment  of 
money  into  court  on  the  record,  and  so  save  the  defendant  the  trouble  and  expense  of 
proving  the  judge's  order. 

We  all  think  that  the  true  construction  of  the  rule  is,  that  the  form  is  to  bo 
adopted  in  all  cases  of  payment  of  money  into  court  in  any  action,  without  suiting 
the  character  of  the  defendant ;  and  that  the  provision,  that  the  plea  is  to  be  "  as 
near  as  may  be  "  in  that  form,  niuUitis  mutandis,  is  only  to  authorise  such  alteration 
as  may  be  necessary  in  order  to  adapt  the  plea  to  the  names  of  the  paities,  to  the 
form  of  action,  to  the  sum  paid,  and  the  like. 

We  therefore  come  to  the  conclusion  that  this  plea  is  good  ;  because,  for  any  thing 
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that  appears  on  the  record,  according  to  which  alone  we  aie  to  give  judgment,  it  may 
have  been  pleaded  by  a  justice  or  officer,  entitled  by  statute  and  the  New  Rules 
together  to  such  a  plea. 
Rule  discharged. 

[391]  Brown  and  Another  v.  Wilkinson  and  Another.  April  28,  1846. — 
The  liability  of  a  shipowner,  for  the  damage  done  by  the  collusion  of  his  ship 
with  another  vessel,  is  limited,  by  the  stat.  53  Geo.  3,  c.  l.'iO,  to  the  value  of  his 
ship  "  at  the  time  of,"  that  is,  immediately  before,  the  collision.  He  is  not,  there- 
fore, exempted  from  liability,  where  by  the  same  collision  his  own  ship  instantly 
founders. 

[S.  C.  16  L.  J.  Ex.  34.     Referred  to,  Sioomvaart  Maatschappij  Nederland  v.  Peninsular  and 
Oriental  Steam  Navigatim  Company,  1882,  7  A.  C.  811  ;  The  Dictator,  [1892]  P.  304. 

Case.  The  declaration  stated,  that  the  plaintiffs,  to  wit,  on  &c  ,  were  lawfully 
possessed  of  a  certain  ship  or  vessel,  then  lawfully  being  on  the  high  seas,  and  that 
the  defendants  were  then  possessed  of  another  ship  or  vessel,  then  being  on  the  high 
seas,  and  had  the  management  thereof;  and  that  the  defendants  took  so  little  care 
in  the  management  of  their  said  vessel,  that  the  same,  to  wit,  on  &c.,  ran  foul  of  and 
struck  against  the  vessel  of  the  plaintiffs,  and  damaged  the  same ;  and  that  the 
plaintiffs  had  by  reason  thereof  been  forced  and  obliged  to  lay  out  and  expend  a  large 
sum  of  money,  to  wit,  &c.  in  repairing  the  said  damage,  and  had  also  lost  divers  great 
gains  and  profits  which  they  would  otherwise  have  derived  and  required  from  the  use 
of  their  said  vessel. 

The  defendants  pleaded  not  guilty,  but  afterwards  withdrew  their  plea,  and  let 
judgment  go  by  default. 

On  the  execution  of  a  writ  of  inquiry,  before  the  Secondary  of  London,  it  appeared 
that  the  plaintiffs  were  the  owners  of  a  steam  vessel  called  the  "City  of  London," 
and  the  defendants  of  the  brig  "  Spring  "  ;  and  that  this  action  was  brought  to  recover 
fiom  the  defendants  the  sum  of  5-171.  Is.  4d.,  the  amount  of  damage  done  by  the 
■'  Spring  "  to  the  "  City  of  London,"  by  a  collision  at  sea.  It  appeared,  that,  on  the 
lOth  of  November',  1844,  the  brig  "Spring,"  being  on  her  way  to  Sunderland,  in 
ballast,  between  Harwich  and  Orfordness,  struck  the  "  City  of  London  "  steamer  on 
her  larboard  bow,  and  occasioned  the  damage  in  question.  The  "Spring"  was  herself 
so  much  injured  by  the  collision,  that  she  sunk  immediately,  and  was  entirely  lost. 
She  was  not  insured.     The  jury  assessed  the  damages  at  2511.  7s.  8d. 

[392]  Fish,  in  last  Michaelmas  Term,  obtained  a  rule  calling  upon  the  jjlaintiffs  to 
shew  cause  why  the  verdict  so  found  should  not  be  set  aside,  and  a  new  inquiry 
had.  He  moved  on  the  ground  that,  by  the  53  Geo.  3,  c.  159,  the  defendants  were 
liable  only  to  the  extent  of  the  value  of  their  own  vessel ;  and  that  as  she  was  lost  at 
the  moment  of  the  accident,  and  before  the  completion  of  the  voyage,  they  were  liable 
for  nominal  damages  only. 

Watson  and  E  James,  in  Hilary  vacation  (Feb.  9),  shewed  cause.  Two  questions 
arise  in  this  case  :  fii'st,  whether  the  loss  of  the  defendants'  vessel  affords  any  defence 
to  the  action ;  secondly,  whether  that  defence  can  be  set  up  under  a  judgment  by 
default,  or  whether  it  ought  not  to  have  been  specially  pleaded.  The  first  question 
turns  upon  the  stat.  53  Geo.  3,  c.  159,  intituled  "An  Act  to  limit  the  responsibility 
of  ship-owners  in  certain  cases."  The  first  section  enacts,  "  that  no  owner  or  owners  of 
any  ship  shall  be  liable  to  answer  for  any  loss  or  damage  arising  by  reason  of  any  act, 
&c.  done  without  the  fault  or  privity  of  such  owner  or  owners,  to  any  other  ship  or 
vessel,  further  than  the  value  of  his  or  their  ship  or  vessel,  and  the  freight  due  or  to 
grow  due  during  the  voyage  which  may  be  in  prosecution  or  contracted  for  at  the 
time  of  the  happening  of  such  loss  or  damage."  Before  that  statute,  the  ship-owner 
was  responsible  for  the  whole  damage  done  by  his  vessel.  But  the  effect  of  the  statute, 
as  applicable  to  the  present  case,  is  only  to  limit  the  responsibility  of  the  defendants 
to  the  value  of  the  vessel  before  the  accident  took  place  :  and  this  is  a  reasonable 
limitation,  because  they  might  have  protected  themselves  to  that  extent  by  insurance. 
It  will  be  contended  on  the  other  side,  that  the  value  of  the  defendant's  ship  is  to  be 
calculated  at  the  time  of  the  accident ;  and  as  she  sunk  at  the  same  moment  of  time, 
that  she  was  of  no  value,  and  the  defendants  are  therefore  discharged  [393]  from  all 
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liability :  and  the  case  of  IViJson  v.  Dielson  (2  B.  &  Aid.  2)  will  be  relied  upon  ia 
support  of  this  view.  That  case  undoubtedly  lays  it  down,  that  the  ship-owner's 
liability  is  liniiteil  to  the  value  of  the  ship  at  the  time  of  loss  or  collision.  But  it  may 
be  doubted  whether  the  law  is  correcth-  laid  down  in  that  case.  Caiman  v.  Mcahnrn 
(1  Bing.  -165)  shews,  that  in  the  case  of  loss  of  goods  on  board  a  ship,  the  amount  of 
the  ship-owner's  responsibility,  where  the  completion  of  the  voyage  is  prevented  by 
the  tortious  .sale  of  the  ship,  is  the  value  of  the  ship  at  the  time  of  sale,  and  the  amount 
of  freight  she  would  have  earned  had  she  completed  her  voyage,  not  the  amount  of 
freight  calculated  on  at  the  commencement  of  the  voyage.  Neither  can  it  be  contended, 
that  the  value  of  the  vessel  is  to  be  estimated  at  the  time  of  her  arrival  at  her  destina- 
tion. The  meaning  of  the  statute  i.?,  that  the  ship-owner  shall  not  be  liable  beyond 
the  fair  amount  of  his  capital  ;  he  is  to  pay  for  so  much  as  existed  in  specie  before  the 
collision,  and  for  which  he  might  have  insured.  The  measure  of  the  defendant's 
liability  cannot  surely  be  the  value  of  their  vessel  after  it  has  been  depreciated  by 
their  own  wrongful  act.  [Thev  also  cited  Gale  v.  Laurie  (5  B.  &  C  156  ;  7  1).  &  K. 
711),  and  the  case  of  The  Dundee  (1  Hagg.  109).] 

Secondly,  this  defence  is  not  available  upon  a  judgment  by  default ;  it  goes  to  the 
discharge  of  the  defendants,  atid  therefore  ought  to  be  specially  pleaded.  Their  argu- 
ment must  be,  that  the  statute  has  given  them  a  complete  defence  if  their  ship  is  of 
no  value,  and  a  partial  one  only  if  the  ship  is  of  small  value. 

Martin  and  Fish,  contra.  The  shipowner's  responsibility  is  limited  to  the  amount 
of  the  ship's  value  at  the  end  of  the  voyage.  The  previous  statutes,  7  Geo.  2,  c.  15, 
and  26  [394]  Geo.  3,  c.  86,  limited  the  responsibility  of  shipowners,  and  the  .53  Geo.  3, 
c.  1.59,  is  in  pari  materia.  The  intention  of  the  legislature  wiis  to  apply  the  foreign 
law  to  this  subject.  In  Gale  v.  Laurie,  Abbott,  C.  J.,  says,  "  These  acts  were  certainly 
made  to  encourage  persons  to  become  owners  of  ships,  and  in  conformity  with  similar 
provisions  contained  in  the  law  of  many  of  the  maritime  states  of  the  continent  of 
Europe."  And  Lord  Stowell,  in  delivering  judgment  in  the  first  case  of  The  Dundee, 
says,  "  Holland  having  introduced  a  law  for  the  protection  of  its  navigation,  that 
persons  interested  in  it  should  not  be  liable  beyond  the  value  of  that  property  of 
their  own  which  they  exposed  to  hazard,  their  ship,  freight,  apparel,  furniture,  &c., 
England  followed  in  successive  statutes,  by  which  it  protected  owners  from  respo?isibility 
beyond  those  interests."  It  is,  therefore,  important  to  ascertain  what  was  the  law  of 
other  European  maritime  states  on  this  point.  By  a  French  ordinance  of  the  reign  of 
Louis  XVI. (rt)'  "the  owners  of  ships  shall  be  answerable  for  the  acts  (faits)  of  the 
master,  but  shall  be  discharged  therefrom  upon  relinquishing  their  ship  and  fieight." 
The  word  "faits"  clearly  means  acts  of  physical  force.  In  "Abbott  on  Shipping," 
p.  135,  7th  edit.,  there  is  this  note:  "In  France,  the  master  of  a  ship  was  formerly 
held  to  possess  this  power  of  charging  the  person  of  his  owners  for  money  borrowed 
for  the  necessities  of  the  ship  in  the  course  of  a  voyage ;  but  Emerigon,  tom.  2,  p.  458, 
cites  from  decisions  of  the  courts  of  his  country,  by  which  the  owners  are  declared  not 
to  be  personallj'  responsible,  the  ship  having  perished  on  the  voyage  ;  but  in  each  of 
those  cases  the  master  was  held  liable  to  pay  the  debt."  There  is  also  an  ordinance 
of  Rotterdam,  in  the  year  1721, (/*)  which  declares  "  th.it  the  owners  shall  not  be 
answerable  for  any  act  of  the  master  done  without  their  [395]  order,  any  further  than 
their  part  of  the  ship  amounts  to."  Vander  Linden,  in  his  Treatise  on  the  Dutch 
Law,  translated  by  Henry,  lays  down  the  law  as  established  in  Holland,  to  the  same 
eft'ect  And  Vinnius,  in  his  Notes  on  the  Treatise  of  Perkins,  p.  155, (a)^  says,  "  By 
the  law  of  Holland,  the  owners  are  not  chargeable  beyond  the  value  of  the  ship  and 
things  that  are  in  it."  To  the  same  effect  is  Grotius,  De  Jure  Belli,  lib.  2,  c.  1 1,  s.  13. 
And  the  American  law  is  the  same:  see  Story  on  the  Conflict  of  Laws,  s.  7,  p.  439. 
So  that,  if  a  ship  of  the  value  of  £50  were  to  do  damage  to  another  to  the  extent  of 
£1000,  if  the  owner  gives  her  up,  he  is  not  further  liable.  The  7th  section  of  the 
53  Geo.  3,  c.  159,  shews  that  this  is  so;  for  by  that  section  the  owner  may  pay  the 
value  into  court  This  construction  of  the  act  meets  the  difficulty  that  might  be 
suggested  in  the  case  of  two  collisions  taking  phice ;  for  if  a  ship  were  to  inflict  two 
separate  injuries  upon  two  other  vessels,  the  owner  would  be  responsible  to  both,  in 
case  she  reached  the  end  of  her  voyage.     In  this  case  there  was  no  insurance,  and  the 

(o)'  Referred  to  in  Abbott  on  Shipping,  395,  7th  edit. 
(6)  Ibid.  {af  Ibid. 
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responsibility  of  the  owner  does  not  depend  on  what  the  ship  might  have  been  insured 
at,  for  the  act  says  nothing  about  insurance,  nor  is  anj'  mention  made  of  insurance  in 
connection  with  this  question,  by  Lord  Tenterden,  in  his  liook  on  Shipping.  [Parke,  B. 
If  Ijy  the  total  loss  of  the  ship  there  was  an  end  to  all  liability,  ought  you  not  to  have 
pleaded  that  ?] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case  the  plaintiffs  sued  the  defendants,  the  registered  owners 
of  the  brig  '"Spring,"  for  negligence  of  the  defendants'  servants  in  the  navigation  of 
their  vessel,  by  which  the  plaintiffs'  vessel  was  injured.  The  [396]  defendants  suffered 
judgment  by  default,  and  on  the  inquisition  the  jury  assessed  the  damages  at  £251. 
Mr.  Fish  moved,  in  Michaelmas  Tei'm  last,  for  a  new  inquiry,  on  the  ground  that,  by 
the  same  stroke  which  did  damage  to  the  plaintiff's'  vessel,  the  defendants'  received  her 
death  wound,  and  soon  after  sunk ;  and  was  therefore,  he  contended,  of  no  value  at 
the  time  of  the  plaintiff's'  loss,  and  so,  by  the  53  Geo.  3,  c.  159,  s.  3,  the  damages 
ought  to  be  merely  nominal. 

At  the  close  of  Hilary  Term,  cause  was  shewn  against  this  rule  by  Mr.  Watson, 
and  the  lule  supported  by  Mr.  Martin  and  Mr.  Fish ;  and  the  case  was  fully  argued. 
The  two  latter  contended,  that  the  object  of  the  statute  53  Geo.  3,  c.  159,  s.  3,  was  to 
give  to  British  shipping  all  the  protection  which  the  nagivation  laws  of  some  foieign 
states  extend  to  theirs  ;  and  this  protection  goes  to  the  extent  of  permitting  the 
owners,  at  the  end  of  the  voyage,  to  give  up  the  vessel  in  its  then  state,  by  way  of 
satisfaction  to  the  parties  injured  ;  and  if  it  be  lost,  the  owners  are  altogether  exempt, 
on  abandoning  the  benefft  of  insurance,  if  any,  and  salvage  ;  and  supposing  the  act  to 
have  been  framed  on  this  principle  and  to  have  this  eff'ect,  they  argued  that  in  the  case 
which  happened,  the  defendants'  vessel  having  been  totally  lost  immediately  after,  the 
defendants  were  entirely  exempt  from  all  liability. 

If  this  argument  were  well  founded,  the  consequence  would  be,  that  the  defendants 
ought  to  have  pleaded  the  fact  of  the  total  loss,  for  the  loss  would  be  matter  of  defence 
to  the  action  altogether.  The  judgment  by  default  admits  their  liability  to  pay  some 
damages. 

But  the  argument  cannot  be  supported.  It  may  indeed  be  true,  that  the  legis- 
lature, in  giving  relief  by  the  series  of  statutes  on  this  subject,  ending  with  the  53 
Geo.  3,  have  had  the  foreign  codes  in  view,  and  proceeded  in  their  spirit  ;  but  they 
certainly  have  not  introduced  the  whole  of  the  provisions  of  those  codes.  There  is 
not  a  word  in  the  [397]  statute  protecting  the  shipowner  from  all  liability,  if  his  ship 
be  lost,  or  requiring  him  to  give  up  the  benetit  of  any  policies  of  insurance,  under  any 
circumstances  whatever.  All  that  is  done  is,  to  restrict  the  liability  of  the  shipowner 
to  the  value  of  the  ship  and  freight,  at  some  time,  but  no  more.  The  act  supposes 
that;  there  is  always  some  value,  to  the  extent  of  which  the  owner  is  to  be  liable.  In 
the  case  of  a  single  loss,  it  restricts  the  liability  to  that  value  simply ;  where  there  are 
several  losses,  it  gives  a  right  to  file  a  bill  for  the  equal  distribution  of  that  value 
among  the  several  claimants.  The  statute,  in  the  event  of  one  loss  only,  does  not  give 
the  shipowner  a  right  to  file  a  bill,  and  so  make  a  court  of  equity  decide  on  and  apply 
the  value  of  the  ship ;  but  it  leaves  the  amount  of  damage  sustained,  and  the  amount 
which  the  defendant  is  to  pay,  to  be  settled  by  a  court  of  law.  Hence,  in  the  present 
case,  the  defendants  must  be  liable  to  some  amount,  and  must  pay  the  whole  or  part 
of  some  value  of  their  own  ship. 

At  what  time  the  value  should  be  estimated,  if  the  matter  were  res  Integra,  would 
be  a  considerable  question.  But  the  Court  of  King's  Bench  has  already  decided  that 
the  value  is  not  to  be  calculated  at  the  time  of  the  commencement  of  the  voj'age,  but 
at  the  time  of  the  loss  ;  and  in  so  doing,  they  have  not  adverted  to  a  difficulty  which 
would  arise  if  there  are  several  losses  ;  for  the  statute,  in  the  7th  section,  clearly  con- 
templates that  one  value  is  to  be  paid  into  court;  and  if  there  are  several  losses,  at 
the  time  of  which  loss  is  the  value  to  be  taken  ?  This  section  does  not  appear  to 
have  been  considered  by  the  Court  in  Wilson  v.  Dicksmi ;  and  probably,  if  it  had  been 
adverted  to,  the  value  risked  in  the  adventure,  that  is,  the  value  at  the  commence- 
ment of  the  voyage,  which  is  that  which  naturally  would  be  the  amount  of  the  ship- 
owner's insurance,  and  which  would  be  the  same  whatever  the  number  of  accidents 
might  be  during  the  voyage,  would  have  been  considered  as  the  value  contemplated 
by  the  act. 
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[398]  Fiom  the  practice  in  the  Court  of  Admiralty  no  light  could  be  derived  on 
this  question  ;  for  that  Court  proceeds  in  rem,  and  can  only  obtain  jurisdiction  by 
seizure  and  the  value,  when  seized,  is  the  measure  of  liability.  As,  however,  the 
])oint  has  been  decided  by  the  case  referred  to,  we  should  pause  before  we  overruled 
tliat  authority.  It  is  not,  however,  necessary  in  this  case  to  do  so  ;  for  we  think 
that,  acconliiit;  to  the  true  meaning  of  that  decision,  the  value  at  the  time  of  the  loss, 
to  which  the  damages  were  there  restrained,  is  the  value  at  the  moment  the  loss  com- 
mences, by  the  collision  with  the  defendants'  ship,  whence  the  injury  :  and  it  is  not 
to  be  reduced  by  the  consideration  that  the  defendants'  vessel  is  about  to  founder,  at 
which  time  it  really  is  of  no  value  ;  for  that  would  be  to  exempt  the  defendants 
altogether,  which  the  statute  certainly  does  not  contemplate  under  any  circumstances. 
Now,  in  this  case,  it  is  immaterial  whether  we  take  this  value,  or  the  value  of  the 
defendants'  vessel  at  the  commencement  of  the  voyage,  as  the  limit  of  the  damages  to 
which  the  defendants  are  liable. 

The  verdict  is  therefore  correct,  and  the  rule  must  be  discharged. 

Kule  discharged. 

[399]  Pratt  v.  HAWKixs.(a)  1846. — In  an  action  on  a  bill  of  exchange,  dated  in 
May,  1838,  the  original  writ  of  summons  into  Middlesex  was  issued  on  the 
15th  of  August,  18i4;  on  the  14th  of  January,  1845,  it  was  returned  non  est 
inventus  and  tiled,  and  entered  of  record  ;  on  the  same  day  an  alias  writ  of 
summons  was  issued  into  Middlesex;  on  the  10th  of  June,  1845,  a  pluries  writ 
of  summons  was  issued  into  Surrey,  and  served  the  same  day,  and  the  defendant 
duly  appeared  to  it ;  the  plaiiitift'  declared,  and  the  defendant  pleaded,  that 
the  cause  of  action  did  not  aircrue  within  six  years  next  before  the  commence- 
ment of  the  suit.  The  alias  writ  of  summons  was  not  in  fact  returned  or  entered 
of  record  till  the  4lh  of  July,  1845.  The  roll  was  made  up,  stating  only  that 
the  defendant  was  summoned  to  answer  the  plaintift"  by  virtue  of  a  writ  issued 
on  the  15th  day  of  August,  1844,  and  on  its  production  at  the  trial  the  plaintiff 
obtained  a  verdict. — The  Court  held,  that  the  provisions  of  the  stat.  2  Will.  4, 
c.  39,  s.  10,  had  not  been  complied  with,  and  made  absolute  a  rule  to  amend  the 
Nisi  Prius  record,  by  stating  the  continuances  according  to  the  truth,  at  the 
costs  of  the  plaintiff. — Where  a  writ  issued  within  six  years  after  the  cause  of 
action  accrued  has  not  been  duly  continued,  pursuant  to  the  2  Will.  4,  c.  39,  s.  10, 
the  defendant  is  not  bound  to  plead  such  non-continuance  specially,  but  may 
take  advantage  of  it  under  the  general  plea,  that  the  cause  of  action  did  not 
accrue  within  six  years  next  before  the  commencement  of  the  suit ;  for,  for  this 
purpose,  the  last  writ  which  is  served,  is  the  commencement  of  the  suit. 

This  was  an  action  by  indorsee  against  acceptor  of  a  bill  of  exchange  for  £25, 
dated  14th  May,  1838.  The  defendant  pleaded,  that  the  alleged  cause  of  action  did 
not  accrue  to  the  plaintiff  within  six  years  next  before  the  commencement  of  this 
suit ;  which  was  traversed  by  the  replication. 

The  original  writ  of  summons  in  this  action  was  sued  out  into  Middlesex,  on  the 
15th  of  August,  1844.  No  service  of  that  writ  was  effected,  and  on  the  14th  of 
January,  1845,  it  was  returned  non  est  inventus,  and  tiled,  and  an  entry  of  the 
writ  and  return  duly  made  on  the  roll ;  and  on  the  same  day  an  alias  writ  of  summons 
was  issued  into  Middlesex,  (^n  the  10th  of  June,  1845,  the  plaintilfs  attorney  sued 
out  a  pluries  writ  of  summons  into  Surrey,  which  on  the  same  daj'  was  served  on  the 
defendant,  and  to  which  he  duly  appeared.  On  the  l^th  of  June  the  plaintili' declared, 
and  on  the  2Gth  the  defendant  pleaded.  The  alias  writ  of  summons  was  not  in  fact 
returned  or  entered  of  record  until  the  4th  of  July.  The  Nisi  Prius  record,  however, 
as  made  up  and  produced  at  the  trial  of  the  cause,  before  l>ord  Denman,  C.  .!.,  at  the 
last  summer  assizes  for  Kent,  stated  only  that  the  defendant  was  summoned  to 
answer  the  plaintiff  "by  virtue  of  a  writ  issued  on  the  loth  day  of  August,  [400] 
1844."  The  defendant's  counsel  tendered  an  examined  copy  of  the  roll,  to  shew  that 
the  proceedings  had  not  been  properly  continued.  Lush,  for  the  plaintili",  objected 
to  its  admissibility;  but  Denman,  C.  J.,  received  it.  Lush  then  put  in  another  copy 
of  the  roll,  subsequently  made  up,  which  descril)ed  the  alias  as  having  been  "duly  " 

(a)  Decided  in  Hilary  Vacation,  Feb.  7. 
Ex.  Div.  IX.— 29* 
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entered  of  lecord,  but  omitted  the  date.  This  was  objected  to,  on  the  ground  that 
the  matter  ought  to  have  been  placed  on  the  record  by  way  of  replication ;  and  that 
the  only  question  involved  in  the  issue  was,  whether  the  cause  of  action  accrued  within 
six  yeai's  before  the  15th  of  August,  1844.  The  Lord  Chief  Justice  received  the 
evidence,  and  the  plaintiff  obtained  a  verdict  for  the  amount  of  the  bill  and  interest. 

In  Michaelmas  Term,  Gurney  moved,  on  an  affidavit  that  the  latter  roll  had 
been  made  up  after  the  first  examined  copy  had  been  made,  and  obtained  a  rule  calling 
upon  the  plaintift'  to  shew  cause  why  there  should  not  be  a  new  trial,  and  why  the 
roll  should  not  be  amended  according  to  the  truth,  at  the  costs  of  the  plaintiflF  or 
his  attorney. 

Lush  now  .shewed  cause.  It  is  said  that  the  plaintiff  has  not  in  this  case  complied 
with  the  Uniformity  of  Process  Act,  2  Will.  4,  c.  39,  s.  10.  That  section  enacts,  that 
no  writ  issued  by  authority  of  the  act  shall  be  in  force  for  more  than  four  calendar 
months  from  the  day  of  its  date  inclusive,  "  but  every  writ  of  summons  may  be  con- 
tinued bv  alias  and  pluries,  as  the  case  may  require,  if  any  defendant  therein  named 
may  not  have  been  served  therewith  ;  provided  always,  that  no  first  writ  shall  be 
available  to  prevent  the  operation  of  any  statute  whereby  the  time  for  the  commencement 
of  the  action  may  be  limited,  unless  the  defendant  shall  have  been  served  therewith, 
&c.,  or  unless  such  writ,  and  ever}'  writ  (if  any)  issued  in  continuation  of  a  preceding 
writ,  shall  be  returned  non  est  inventus,  and  entered  of  record,  within  one  calendar 
month  next  after  the  expira-[401]-tion  thereof,  including  the  day  of  such  expiration, 
and  unless  every  writ  issued  in  continuation  of  a  preceding  writ  shall  he  issued  within 
one  such  calendar  month  after  the  expiration  of  the  preceding  writ,"  i^fcc.  Here, 
undoubtedly,  the  duration  of  the  alias  writ  of  summons  expired  on  the  13th  of  May, 
1845,  and  it  was  not  in  fact  entered  of  record  within  a  calendar  month  after  that  date. 
But  then  the  question  arises,  whether  the  defendant  was  not  bound  to  plead  specially 
that  the  suit  was  not  well  continued  by  the  pluries  writ.  The  original  writ  of  summons 
is  still  the  commencement  of  the  action  for  every  purpose,  although  the  continuation 
of  it  is  not,  under  these  circumstances,  available  for  the  limited  purpose  of  preventing 
the  operation  of  the  Statute  of  Limitations.  Here  the  plea  merely  alleges  that  the 
cause  of  action  did  not  accrue  within  six  years  next  before  the  commencement  of  the 
suit.  It  is  not  involved  in  this  issue,  whether  the  first  writ  was  pi-operly  continued. 
The  first  writ  was  a  good  commencement  of  the  suit,  and  continued  so  for  all  purposes, 
until  the  alias  writ  was  not  duly  entered  of  record.  The  defendant,  therefore,  ought 
to  have  pleaded  specially  that  it  was  not  well  continued.  [Alderson,  B.  The  action 
is,  for  this  purpose,  commenced  by  the  writ  with  which  the  defendant  is  served,  unless 
you  shew  it  to  be  properly  connected  with  the  preceding  writs.  Parke,  B.  These 
writs  would  connect  well  enough  for  every  other  purpose  but  the  limited  one  provided 
for  in  the  10th  section  of  the  Uniformity  of  Process  Act.]  No  doubt;  and  the  non- 
entry  of  the  alias  writ  in  due  time  does  not  render  the  original  writ  of  summons  a 
nullity  ;  it  has  only  failed  of  effect  for  the  purpose  of  this  plea.  Greyory  v.  Des  Anges 
(3  Bing.  N.  G.  85;  3  Scott,  534)  and  Norman  v.  U'inter  (5  Biug.  N.  G.  279;  7  Scott, 
251)  are  authorities  to  shew  that,  in  ordinary  cases,  the  alias  and  pluries  may  be  sued 
out  at  any  [402]  time,  and  although  the  preceding  writs  have  not  been  previously 
returned.  Suppose  there  were  two  pleas  on  the  record,  one  of  a  tender,  and  the  other 
of  the  Statute  of  Limitations;  would  the  Court  say  that  the  "commencement  of  the 
suit"  means  two  different  things,  with  reference  to  the  two  issues?  [Parke,  B.  How 
then  is  the  defendant  to  avail  himself  of  the  statute?]  As  before  the  LTniformity  of 
Process  Act ;  except  that,  before  the  act,  the  plaintiff  must  put  the  facts  upon  the 
record,  and  now  the  defendant  must  do  so.  [Parke,  B.  What  would  be  the  form  of 
plea"?]  Like  that  of  a  I'eplication  of  continuing  writs  before  the  statute.  The  framers 
of  the  Pleading  Kules,  when  they  required  the  date  of  the  first  writ  to  be  put  upon 
the  record,  must  have  contemplated  that  the  onus  of  shewing  the  operation  of  the 
statute  was  thenceforward  to  be  upon  the  defendant  He  may  plead  both  pleas,  viz. 
actio  non  accrevit  infra  sex  annos,  and  that  the  first  writ  was  defeated  by  not  being 
properly  continued.  [Parke,  B.  Suppose  the  plaintiff's  answer  to  be  an  acknowledg- 
ment in  writing,  given  the  day  before  the  commencemeut  of  the  suit,  how  would  he 
reply  to  such  a  plea?]  There  would  be  no  need  to  reply  such  a  fact,  because  the  plea 
would  admit  that  the  original  writ  of  summons  was  sued  out  in  time,  [Parke,  B. 
On  the  present  pleadings  both  answers  are  open  to  the  plaintiff.  There  is  certainly 
some  anomaly,  inasmuch  as,  for  one  purpose,  the  commencement  of  the  suit  may  be 
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one  day,  and  for  another  purpose  another  day.  It  is  commenced  foi'  all  purposes, 
except  as  to  the  Statute  of  Limitations,  on  the  day  of  issuing  the  first  wiit ;  and  for 
that  purpose  also  on  the  day  of  issuing  that  writ,  if  the  plaintiff  complies  with  the 
proviso  in  sect.  10  of  the  Uniformity  of  Process  Act.  That  he  has  done  in  this  case 
at  Nisi  Prius,  but  not  truly  ;  therefore  the  record  ought  to  be  amended,  and  the 
plaintitf  to  pay  the  costs.  The  plaintiH'  is  still  by  law  to  maintain  the  issue  ;  he  must 
prove  that  the  writ  was  sued  out  within  si.^  years,  and  to  do  that  he  must  comply 
with  the  requisitions  [403]  of  the  statute  :  then  it  is  for  that  purpose  the  commence- 
ment of  the  suit,  but  not  otherwise.]  Where  an  original  writ  was  replied  to  a  plea 
of  the  Statute  of  Limitations,  it  was  held  sufficient  to  shew  the  teste  of  it,  without 
also  shewing  continuances :  Finch  v.  jrUson  {I  Wils.  167). 

Secondly,  the  record  of  the  continuances  ought  not  to  be  amended,  for  there  is 
nothing  in  it  inconsistent  with  the  truth.  It  does  not  state  as  a  fact  the  entering  of 
the  alias  writ  of  record,  but  merely  says  that  the  defendant  was  summoned  to  answer 
the  plaintiti  b)'  virtue  of  a  writ  issued  on  the  15th  day  of  August,  IS-i-i.  The  record, 
therefore,  at  most,  is  merely  defective  on  the  face  of  it,  not  untrue. 

P.4RKE,  B.  I  think  the  roll  imports  that  everything  was  done  at  the  time  of  the 
issuing  of  the  original  writ,  and  so  states  it  untruly.  It  should,  therefore,  be  amended, 
and  correctly  sUite  everything  which  the  statute  requires.  With  respect  to  the  other 
point,  no  doubt  it  leads  to  some  anomaly  ;  but,  as  soon  as  the  Statute  of  Limitations 
is  pleaded,  the  plaintiff  must  answer  it,  either  by  shewing  a  written  acknowledgment 
or  part  payment  within  the  six  years  ;  or,  if  he  is  obliged  to  resort  to  the  continuing 
writs,  by  shewing  everything  done  strictly  in  compliance  with  the  statute,  and  each 
of  the  writs  duly  returned  and  entered  of  record  within  a  month  after  its  expiration. 
That  appears  to  be  the  case  on  this  record,  but  the  statement  is  untrue  :  the  record, 
therefore,  ought  to  be  amended  according  to  the  truth,  at  the  costs  of  the  plaintiff. 

The  rest  of  the  Court  concurred. 

Kule  absolute  accordingly. 

Guruey  appeared  in  support  of  the  rule. 

[404]  Regina  v.  Woodrow.  May  1,  1846. — A  dealer  in  and  retailer  of  tobacco  is 
liable  to  the  penalty  of  £200,  imposed  by  the  5  .t  6  Vict.  c.  93,  s.  .3,  for  having 
in  his  possession  adulterated  tobacco,  although  he  had  purchased  it  as  genuine, 
and  had  no  knowledge  or  cause  to  suspect  that  it  was  not  so. — Where  an  officer 
of  excise,  by  whom  an  information  for  penalties  is  exhibited,  is  absent  at  the  time 
of  the  hearing,  and  there  is  an  appeal  against  the  judgment,  on  the  part  of  the 
Crown,  to  the  quarter  sessions,  under  the  7  &  8  Geo.  4,  c.  53,  s.  82,  the  notices 
of  appeal  required  by  s.  83  may,  by  virtue  of  the  4  &  5  Will.  4,  c.  51,  ss.  22  and 
23,  be  given  and  signed  by  any  officer  of  excise  who  is  present  conducting 
the  proceedings. 

[S.  C.  16  L.  J.  M.  C.  122.     Referred  to,  Skerras  v.  De  Rutzen,  [1895]  1  Q.  B.  918.] 

This  was  an  appeal  from  the  judgment  of  two  justices  of  the  peace  for  the  borough 
of  Great  Yarmouth,  in  the  county  of  Norfolk,  upon  an  information  exhibited  by  order 
of  the  commissioners  of  excise,  by  William  Hedges,  officer  of  excise  in  the  said  borough, 
against  Nevili  Fuller  Woodrow,  a  licensed  dealer  in  tobacco  by  retail,  keeping  a  shop 
within  the  said  borough  ;  which  information  was  for  the  forfeiture  of  £200,  for  that, 
before  and  at  the  time  of  the  committing  of  the  offence  thereinafter  mentioned,  he 
(Woodrow)  was  a  dealer  in  tobacco;  and  that,  being  such  dealer  in  tobacco,  at  Great 
Yarmouth,  on  the  2Sth  of  September,  1844,  at  &c.,  he  had  in  his  possession  lifty-four 
pounds  weight  of  manufactured  tobacco,  (not  being  roll  tobacco),  to  wit,  cut  tobacco, 
which  tobacco  had  then  and  there  added  thereto,  and  mixed  therewith,  certain  other 
materials  and  things  and  matter  than  water  only,  that  is  to  say,  sugar,  molasses,  and 
other  saccharine  matter,  to  wit,  three  poinids  weight  of  sugar,  three  pounds  weight  of 
niola.sses,  and  three  pounds  weight  of  other  saccharine  matter,  to  the  said  \\  illiam 
Hedges  unknown,  contrary,  &c.  ;  whereby,  Ike.  ;  and  also  for  the  forfeiture  of  the 
tobacco.  The  information  was  heard  on  the  25th  of  March,  1845,  before  William 
Henry  Palmer,  Esquire,  the  then  Mayor,  and  William  Yetts,  Esquire,  two  of  Her 
Majesty's  justices  of  the  peace  for  the  said  borough,  and  was  by  them  dismissed. 
William  Marks,  an  officer  of  excise,  was  present  before  the  magistrates  to  conduct  and 
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did  conduct  the  case,  on  behalf  of  the  excise ;  Hedges,  the  officer  by  whom  and  in 
whose  name  the  information  had  been  exhibited,  not  being  present  on  its  being 
dismissed.  Notices  of  appeal,  signed  by  the  said  Marks,  in  his  own  name,  and  not  as 
the  agent  of  Hedges,  were  served  upon  the  justices  and  the  respondent;  and  in  [405] 
due  time  notice  of  ti-ial  of  the  appeal  at  the  sessions  was  served,  which  was  signed 
by  Hedges.  At  the  trial  of  the  appeal,  at  the  Quarter  Sessions  held  for  the  said 
borough,  on  the  24th  day  of  June,  1845,  it  was  objected  by  the  counsel  for  the 
respondent,  that  due  notice  of  appeal  and  of  the  trial  had  not  been  given,  the  first 
notice  being  signed  by  Marks  and  the  second  by  Hedges.  The  Court  overruled  the 
objection,  reserving  the  point. 

Upon  the  merits  being  gone  into,  the  Court  found  that  the  respondent  was  a 
licensed  dealer  in  tobacco  by  retail,  and  that  he  kept  a  shop  in  Great  Yarmouth  ;  and 
that,  upon  the  28th  September,  1844,  an  officer  of  excise  had  seized  in  the  respon- 
dent's shop,  in  a  drawer  where  he  kept  his  tobacco  for  the  purposes  of  sale,  fifty-four 
and  a  half  pounds  of  manufactured  tobacco,  which,  on  being  subjected  to  the  usual 
tests,  was  found  to  .have  added  thereto  and  mixed  thei-ewith  four  per  cent,  of 
saccharine  matter ;  that  the  adulteration  had  been  made  in  the  course  of  the  manu- 
facture, and  not  afterwards ;  and  that  the  respondent  had  purchased  the  tobacco  of  a 
manufacturer  as  genuine  tobacco,  and  believed  that  the  tobacco  seized  was  genuine, 
and  that  he  had  no  knowledge  nor  cause  to  suspect  that  the  tobacco  he  so  purchased, 
and  which  was  seized,  had  any  saccharine  matter  added  to  or  mixed  therewith,  or 
that  it  had  been  manufactured  in  any  other  way  than  as  directed  by  law. 

The  Court  of  Quarter  Sessions  dismissed  the  appeal,  subject  to  a  case  for  the 
opinion  of  the  Court  of  Exchequer,  upon  two  points: — 1st,  Whether  the  notices  of 
appeal  and  trial  were  sufficient.  2nd,  Whether  the  respondent  had  been  guilty  of  the 
ofl'ence  charged  in  the  information. 

The  judgment  of  Quarter  Sessions  to  be  quashed  or  confirmed,  as  the  Court  may 
decide  upon  the  above  questions.  If  the  order  of  sessions  should  be  quashed,  then 
the  respondent  to  be  convicted  in  the  mitigated  penalty  of  £50,  and  the  tobacco 
seized  to  be  forfeited. 

[406]  J.  Wilde,  for  the  Crown.  First,  as  to  the  sufficiency  of  the  notices  of 
appeal.  The  act  of  Parliament  under  which  these  proceedings  were  taken  is  the 
general  Excise  Kegulation  Act,  7  &  8  Geo.  4,  c.  53 ;  the  82nd  section  of  which  enacts, 
that  "  in  case  any  officer  who  shall  exhibit  any  information,  or  any  person  or  persons 
against  whom  any  information  shall  have  been  exhibited,  &c.,  before  any  justice  or 
justices  of  the  peace  as  aforesaid,  shall  feel  aggrieved  by  the  judgment  given  therein 
by  such  justices,  it  shall  be  lawful  for  such  officer  or  such  person  or  persons,  upon 
giving  such  notice  as  hereinafter  mentioned,  to  appeal  therefrom  to  the  justices 
assembled  at  the  next  general  Quarter  Sessions  of  the  peace  ;  and  it  shall  be  lawful 
for  the  justices  of  the  peace  at  such  general  Quarter  Sessions,  upon  being  served  with 
such  notice,  and  they  ai'e  hereby  respectively  authorised  and  I'equired,  to  hear, 
adjudge,  and  finally  determine  such  appeal :  and  if,  upon  any  such  appeal,  any  defect 
in  form  shall  be  found  in  the  information  or  in  any,part  of  the  proceedings  thereon  or 
relating  thereto,  or  in  the  record  thereof,  every  such  defect  of  form  shall  thereupon 
be  rectified  and  amended  by  order  of  such  justices,  or  the  major  part  of  them." 

Then  sect  83  points  out  what  notices  shall  be  required  to  be  given  by  the  appellant 
party.  It  says,  "  that  no  such  appeal  as  aforesaid  shall  be  allowed,  unless  the  party 
or  parties  appellant  shall,  at  and  immediately  upon  the  giving  of  the  judgment 
appealed  against,  give  notice  in  writing  of  such  appeal  to  the  commissioners  of  excise 
or  justices  of  the  peace,  respectively,  from  whose  judgment  such  appeal  shall  be  made, 
and  also  to  the  adverse  party  or  parties  in  such  appeal,  and  shall  lodge  such  notice  at 
the  office  or  with  the  registrar  of  the  commissioners  of  appeal,  or  with  the  clerk  of  the 
peace  for  the  sessions."  It  therefore  requires  three  notices  of  appeal;  one  to  the 
justices,  another  to  the  defendant  or  other  adverse  party,  and  the  third  to  be  lodged 
in  the  office  of  the  clerk  of  the  peace ;  and  these  [407]  three  notices  are  to  be  given 
at  the  time  when  the  judgment  of  the  justices  is  given.  It  then  goes  on  to  provide, 
"  that  no  such  appeal  as  aforesaid  shall  be  heard,  unless  the  partj'  or  parties  appellant 
shall,  within  one  week  at  least  before  such  appeal  is  to  be  finally  adjudged  and 
detei'mined,  give  notice  in  writing  to  the  adverse  party  or  parties  in  such  appeal,  of 
the  time  and  place  where  such  appeal  is  to  be  heard." 

In  this  case  the  three  notices  required  by  the  earlier  parts  of  the  section  were 
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given,  not  by  the  officer  Hedges,  by  whom  the  information  was  exhibited,  who  was 
then  absent,  but  by  another  officer  who  was  present  conducting  the  proceedings.  The 
other  notice  was  signed  by  Hedges.  Now  there  are  several  sections  in  another  act 
relating  to  the  excise,  the  4  &  5  Will.  4,  c.  o\,  which  contemplate  and  provide  for 
the  absence  at  the  time  of  the  hearing  before  the  justices  of  the  officer  who  tiled  the 
information.  The  22nd  section  of  that  act  provides,  "  that  where,  in  any  case,  any 
information  for  the  recovery  of  any  penalty  incurred,  or  for  the  condemnation  of  any 
goods,  ttc,  forfeited  under  any  law  or  laws  relating  to  the  revenue  of  excise,  shall,  by 
order  of  the  commissioners  of  excise,  be  exhibited  before  the  commissioners  of  excise, 
or  an}'  justice  or  justices  of  the  peace,  and  the  officer  of  excise  b}'  whom  or  in  whose 
name  such  information  shall  be  exhibited,  shall  die,  or  be  removed  or  discharged,  or 
at  the  time  of  the  hearing  may  be  absent,  such  information  shall  not,  by  such  death, 
removal,  or  discharge,  or  by  the  absence  of  such  officer,  abate  or  be  discontinued,  but 
all  the  proceedings  on  such  information  shall  be  continued,  and  may  be  proceeded  in 
by  any  other  officer,  in  the  name  of  the  officer  by  whom  the  same  shall  have  been 
exhil)ited,"  &c.  The  object  of  this  enactment  obviously  was,  that  the  proceedings 
should  not  drop  on  account  of  the  particular  officer  being  necessarily  absent.  It  will 
probably  be  .said,  that  Marks  ought  at  all  events  to  have  .signed  the  notices  in  the 
name  of  Hedges.  But  the  next  section  of  the  same  act,  (s.  23),  [408]  provides,  "that 
if  there  shall  not  be  twenty  days  between  the  time  of  any  judgment  being  given 
by  any  justices  of  the  peace,  on  any  information  exhibited  to  them,  and  the  next 
general  Quarter  Sessions  of  the  peace,  and  the  party  against  whom  such  judgment 
shall  be  given  shall  appeal  against  the  same,  then  such  appeal  may  be  to  the  Quarter 
Sessions  next  after  the  expiration  of  twenty  days  from  the  time  of  giving  such  judg- 
ment." That  is  a  distinct  provision,  and  does  not  interfere  with  what  follows : — 
"and  any  notice  of  appeal  shall  be  given  by  any  officer  of  excise  who  shall  attend  and 
conduct  the  proceedings  on  the  part  of  the  revenue  of  excise,  notwithstanding  such 
officer  may  not  be  the  officer  named  in  the  information  as  informing  or  exhibiting  the 
same."  And  this  is  quite  reasonable ;  because,  as  the  notices  of  appeal  are  to  be 
given  at  the  moment,  they  must  necessarily  be  given  by  the  officer  who  is  there 
conducting  the  case.  Then  with  respect  to  the  subsequent  notice,  it  cannot  follow, 
because  he  signs  those  notices,  being  present  at  the  time,  that  he  is  therefore  bound 
to  sign  the  other. 

Moreover,  this  is  not  a  point  which  can  properly  be  reserved  for  the  opinion  of 
this  Court.  The  7  &  8  Geo.  4,  c.  53,  s.  84,  empowers  the  commissioners  of  appeal 
and  Quarter  Sessions  to  .state  specially,  for  the  opinion  and  direction  of  this  Court, 
"the  facts  of  any  case  on  which  such  appeal  shall  be  made."  Here  the  party  attended, 
and  the  appeal  was  fully  heard.  If  the  notice  of  trial  was  not  sufficient,  the  appeal 
was  not  properly  before  the  Sessions,  and  the  learned  Recorder  had  no  power  to  sUite 
a  ca.se.  [Alderson,  B.  A  mandamus  would  have  been  the  way  to  raise  this  point.] 
Yes ;  if  it  was  not  a  valid  notice,  the  Recorder  should  have  refused  altogether  to 
entertain  the  appliciition  ;  and  if  he  was  wrong  in  doing  so,  a  mandamus  would  have 
gone  to  compel  him  to  hear  the  appeal.  But  furthei',  the  Court  of  Quarter  Sessions 
has  power,  under  s.  82,  to  rectify  all  defects  of  form  ;  and  here  this  defect,  if  it  was 
one,  has  been  rectified  in  effect  by  hearing  [409]  the  appeal  notwithstanding,  as  if  the 
notice  were  valid.  [Alderson,  B.  Then  if  the  Sessions  wrongly  decide  to  hear  the 
appeal,  and  convict  the  party,  what  is  the  remedy  for  the  subject,  the  certiorari  being 
taken  away  ?]  Whatever  it  may  be,  it  would  seem  not  to  be  by  special  case  for  this 
Court.  [Parke,  B.  The  notice  is  the  foundation  of  the  jurisdiction  of  the  Sessions  ; 
their  decision  is  final  ;  but  if  it  turns  out  that  there  was  no  such  notice  as  to  give 
them  jurisdiction,  their  judgment  would  be  void.  Pollock,  C.  B.  If  they  send  up  a 
case  to  us  disclosing  an  offence,  but  disclosing  also  that  they  have  no  jurisdiction,  I 
should  be  sorry,  unless  I  were  compelled,  to  decide  that  we  should  affirm  the  conviction 
notwithstanding.] 

The  second  question  is,  whether  the  respondent  had  been  guilty  of  the  offence 
charged  in  the  information.  That  depends  entirely  on  the  construction  of  the  stat. 
5  &  6  Vict.  c.  93.  The  information  states,  that  the  defendant  had  in  his  possession 
50  lbs.  weight  of  manufactured  tobacco,  to  wit,  cut  tobacco,  which  tobacco  had  then 
and  there  had  added  thereto  and  mixed  therewith  certain  mateiials  and  things  other 
than  water,  namely,  saccharine  m.itter.  The  offence  charged,  therefore,  is  that  of  a 
retailer  of  tobacco  having  in  his  possession  tobacco  which  had  been  manufactured  with 
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something  else  than  water.  Now  the  preamble  of  this  act  of  Parliament,  after  reciting 
the  pasising  of  the  3  &  4  Vict.  c.  18,  goes  on — "And  whereas  the  practice  has  greatly 
increased  of  introducing  in  the  manufacture  of  tobacco  and  snuPF  various  articles  other 
than  tobacco,  either  as  substitutes  for  tobacco  or  snuft',  or  to  increase  the  weight  of 
tobacco  or  snuff,  by  which  practice  the  duties  on  tobacco  are  greatly  injured,  and  the 
revenue  further  damnified  bv  drawbacks  being  obtained  on  adulterated  tobacco  ;  and 
it  is  therefore  expedient  and  necessary,  for  protection  of  the  revenue,  to  make  further 
provision  than  is  contained  in  the  said  recited  act  for  preventing  such  evil  practice, 
and  to  amend  the  said  recited  act :  Be  it  there-[410]-fore  enacted,"  &c.  The  present 
act,  therefore,  was  passed  with  the  view  of  making  more  stringent  measures  than 
existed  before,  for  the  protection  of  the  revenue.  Then  the  3rd  section,  on  which  this 
information  is  framed,  enacts,  "that  every  manufacturer  of,  dealer  in,  or  retailer  of 
tobacco,  who  shall  receive  or  take  into  or  have  in  his  possession,  or  who  shall  sell, 
send  out,  or  deliver  any  tobacco  or  snuff  which  shall  have  been  manufactured  with,  or 
shall  have  had  added  thereto  or  mixed  therewith,  or  into  or  amongst  which  there  shall 
have  been  put,  either  before  or  after  being  manufactured,  or  in  which  there  shall  be 
found  on  examination  thereof,  any  other  material,  liquid,  substance,  matter,  or  thing, 
than,  as  respects  tobacco,  water  only,"  shall  forfeit  £200.  This  is  an  enactment 
addressed,  not  to  the  public  generally,  but  only  to  the  persons  carrying  on  this  excise- 
able  trade;  and  it  does  not  contain  the  word  "knowingly,"  or  any  other  words 
importing  that  a  scienter  must  be  proved.  The  case  of  The  Atlornnj-General  v.  Lockwood 
(9  M.  &  W.  378)  is  in  point.  That  was  an  information  against  a  retailer  of  beer, 
licensed  under  the  1  Will.  4,  c.  64,  and  4  &  5  Will.  4,  c.  84,  for  the  penalties  imposed 
by  the  58  Geo.  3,  c.  58,  s.  2,  for  having  in  his  possession  liquorice,  being  one  of  the 
prohibited  articles  therein  enumerated  ;  and  it  was  held  to  be  unnecessary,  in  order 
to  render  him  liable,  to  aver  or  prove  that  he  had  anj'  of  them  in  his  possession  to  be 
used  as  a  substitute  for  malt  or  hops,  or  with  any  criminal  intention.  It  was  there 
urged  on  the  part  of  the  defendant,  that,  if  such  were  the  construction,  he  might  be 
made  liable  by  having  in  his  house  a  few  ounces  of  liquorice  for  the  use  of  his  family. 
Such  a  result,  however,  is  guarded  against  by  the  act  now  under  consideration, 
which,  by  sect.  5,  excepts  from  the  prohibition  sugar,  molasses,  &c.,  which  the  party 
has  for  the  necessary  and  ordinary  use  of  his  family,  the  proof  whereof  shall  lie  upon 
bim.  The  ob-[411]-ject  of  the  legislature  clearly  was,  to  prevent  persons  carrying  on 
an  exciseable  trade  from  having  in  their  possession  at  all  certain  articles  which  they 
knew  to  be  used  for  adulterating  the  articles  in  which  they  dealt.  For  the  same 
reason,  by  the  Customs  Act,  there  is  an  absolute  prohibition  on  the  importation  of 
spirits  in  casks  above  a  certain  size.  This  act  meant,  therefore,  to  cast  upon  the  dealer 
the  responsibility  of  shewing  that  the  tobacco  which  had  come  into  his  possession  was 
unadulterated.  [Pollock,  C.  B.  He  is  bound  to  know  it.  He  has  his  remedy  against 
the  manufacturer  who  supplied  him  with  the  article.]  There  was  a  case  cited  at  the 
Sessions,  of  Bex  v.  Marsh  (4  D.  &  R.  261).  That  was  the  case  of  a  conviction  bj'  two 
justices  of  the  defendant,  as  a  common  carrier,  for  having  in  his  possession  pheasants 
and  partridges,  contrary  to  the  G-ame  Act.  The  defence  was,  that  the  basket  of  game 
was  put  upon  his  cart,  and  that  he  knew  nothing  of  it  until  the  end  of  the  journey  ; 
but  he  was  notwithstanding  held  to  be  liable,  and  the  information  to  be  sufficient, 
although  it  did  not  aver  that  the  defendant  had  the  game  in  his  possession  knowingly, 
the  statute  not  containing  that  word.  [Alderson,  B.  Can  anybody  be  said  to  have 
anything  in  his  possession,  which  he  does  not  know  of?]  There  can  be  no  doubt  that, 
in  that  sense,  the  defendant  had  this  tobacco  in  his  possession  knowingly  ;  and  the 
only  question  is,  whether  he  knew  it  was  adulterated.  The  first  section  of  this  act  of 
Parliament  provides,  by  a  penalty  of  £300,  against  the  very  offence  which,  if  the 
defendant's  construction  be  correct,  is  the  offence  mentioned  in  the  third  section — 
namely,  the  using  or  permitting  the  use  of  adulterating  articles.  [Alderson,  B  That 
seems  only  to  apply  to  cases  where  the  retailer,  having  proper  tobacco  in  his  posses.sion, 
adulterates  it,  or  permits  it  to  be  adulterated,  while  it  is  in  his  possession.]  It  would 
seem  also  to  apply  to  the  case  of  ordering  tobacco  adulterated.  [412]  [Pollock,  C.  B. 
Unless  it  applies  to  every  case,  your  argument  from  it  fails] 

Crompton,  contri.  First,  as  to  the  question  whether  this  case  amounts  to  an 
oflFence  within  the  statute.  It  is  clear  that  this  defendant  is  morally  innocent,  and  he 
has  been  pronounced  to  be  so  by  two  several  tribunals.  Then  the  question  is,  whether 
there  must  not  be  some  limitation  put  upon  the  general  words  of  this  act,  in  order  to 
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exclude  such  a  case;  viz.  tliat  the  tobacco  shall  be  in  some  wa\'  oi-  other  unlawfully 
in  the  possession  of  the  party.  The  principle  is  fatniliai,  that  in  all  urinjinal  ami  i)enal 
case.=,  unless  the  party  be  guilty,  unless  there  be  something  wronj^  in  the  transaction, 
there  is  no  offence  or  crime.  Is  the  party  to  be  liable  to  this  heavy  penalty,  if  he  have 
in  his  possession  an  ounce  of  tobacco,  which  by  any  carelessness  may  have  a  grain  of 
saccharine  matter  in  it,  which  may  even  have  been  poured  upon  it  by  the  informer 
himself,  or  by  a  shopman  or  apprentice  from  malicious  motives  ?  The  word  "  unlaw- 
fully "  may  reasonably  be  imported  into  the  statute,  in  order  to  prevent  so  monstrous 
an  interpretation.  [Pollock,  C.  B.  There  can  be  no  doubt  that  every  stringent  law, 
which  is  made  for  the  purpose  of  working  some  great  public  good,  will  be  attended 
with  frec|uent  cases  of  hardship,  and  sometimes  with  eases  of  apparently  great  injustice. 
That,  however,  is  a  matter  for  the  consideration,  either  of  those  who  make  the  laws, 
or  of  those  who  call  for  the  execution  of  them.  Suppose  it  a  case,  not  of  protecting 
the  revenue,  but  of  protecting  the  public  health,  as  where  the  Beer  Act  forbids  persons 
to  have  certain  things  in  their  possession  at  all.  So,  you  are  not  allowed  to  have  Bank 
paper  in  your  possession  :  it  is  so  dangerous  that  any  person  should  be  allowed  to  have 
it,  that  it  is  absolutely  prohibited.]  There  the  parties  are  wilfully  disobeying  the  act 
of  Parliament.  [Pollock,  C.  B.  So  you  are  here  wilfully  disobeying  the  act  of  Parlia- 
ment, if  you  do  not  take  due  pains  to  examine  the  article  in  [413]  which  you  deal, 
and  to  ascertain,  before  you  receive  it,  that  it  is  of  a  character  which  the  law  permits 
you  to  have.]  That  might  require  a  nice  chemical  analysis.  [Parke,  B.  You  must 
get  some  one  to  make  that  nice  chemical  analysis,  or  you  must  rely  upon  the  manu- 
facturer or  dealer  who  sells  to  you,  and  take  your  remedy  against  him.  You  may 
take  a  wai'ranty  from  him  that  it  is  lawful  tobacco.  There  are  very  ample  reasons 
for  these  provisions  of  the  act,  on  account  of  the  difficulty  of  convicting  in  such  cases. 
Piolfe,  B.  The  power  given,  by  the  98th  section,  to  the  commissioners  of  e.xcise,  to 
forbear  to  prosecute  where  it  shall  appear  to  their  satisfaction  that  any  penalty  or 
forfeiture  was  incurred  "without  any  intention  of  fraud,  or  of  offending  against  this 
act,"  shews  plainly  that  the  forfeiture  may  be  incurred  though  the  party  was  morally 
innocent.] 

Secondly,  the  notices  were  informal.  The  appeal  against  the  order  of  the  justices 
or  commissioners  is  the  creature  of  the  act  of  Parliament,  and  is  given  only  to  a 
particular  persoTi,  namely,  the  officer  who  exhibiteil  the  information  ;  and  it  is  only, 
therefore,  on  his  giving  due  notice  of  the  appeal,  that  it  can  lawfully  be  entertained. 
Every  thing  must  be  done  which  the  act  says  shall  be  done  in  order  to  give  the  Court 
jurisdiction  to  hear  it.  Nor  is  this  a  defect  of  form  in  the  information  or  proceedings, 
which  can  be  rectified  by  the  court  of  appeal ;  it  is  a  defect  which  is  of  the  very 
essence  of  the  proceefling  l)y  way  of  appeal,  for  it  becomes  thereby  an  appeal  by  the 
wrong  person.  And  l)y  sect.  8;?,  there  can  be  no  such  amendment,  because  there  is 
not  to  be  any  such  proceeding  of  appeal  at  all,  unless  the  notices  are  legularly  given 
by  the  party  or  parties  appellant.  Here  Hedges  was  the  party  appellant,  and  the 
notices  were  not  given  Ijy  him.  Nor  does  the  22nd  section  of  the  4  ^t  5  Will.  4,  c  .51, 
alter  the  wise:  the  substituted  oHicer'  may,  in  the  cases  theie  provided  for,  continue 
the  proceedings,  but  he  must  do  so  by  giving  the  notices  in  the  name  of  the  officer 
who  exhibited  the  information.  With  [414]  respect  lo  the  23rd  section,  it  appears  to 
apply  throughout  to  the  case  mentioned  in  the  beginning  of  it,  viz.  where  there  is  not 
time  to  give  the  twenty  days'  notice  of  appeal  before  the  next  sessions,  after  the  giving 
of  the  judgment  by  the  justices.  [Parke,  B.  It  says,  "any  notice  of  appeal  ;"  that 
is  general.]  Then  it  should  be  given  in  the  name  of  the  original  officer,  according  to 
the  22nd  section.  [Parke,  B.  All  the  foimal  proceedings  go  on  in  the  name  of  the 
otticer  by  whom  the  information  was  exhil)ited  ;  but  the  case  may  be  in  fact  conducted 
by  another  oflicer  :  then  the  act  goes  on  to  say,  that  any  notice  of  appe<U  may  be  given 
by  that  otticer.  Here  the  notices  themselves  shew  that  this  is  a  proceeding  to  which 
Hedges  is  a  party.     The  notices  have  in  effect  been  given  in  his  name.) 

Pollock,  C.  B.  There  are  two  questions  submitted  for  the  opinion  of  the  Com-t 
in  this  case.  The  first  is,  whether  the  notices  of  appeal  were  sutiicicnt.  It  ap|)ears 
that  the  informer  was  absent ;  Marks,  who  was  present,  and  conducted  the  proceedings 
on  behalf  of  the  excise,  being  dissatisfieil  with  the  judgment  of  the  magistrates,  gave 
notice  of  appeal,  signed  in  his  own  name,  adding  to  that,  that  he  was  the  officer  of  the 
excise  attending  and  conducting  the  proceedings  in  this  case  on  the  part  of  the  com- 
missioners of  excise,  and  stating  that  William  Hedges  -felt  himself  aggrieved  by  tho 
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judgment.  And  the  notice  leaves  no  doubt  what  were  the  proceedings  appealed 
against,  because  it  says,  "  I  shall  appeal  and  do  appeal  to  the  general  Quarter  Sessions 
of  the  peace,  to  be  holden  next  after  the  expiration  of  twenty  days  from  the  date 
hereof,  in  and  for  the  borough  of  Great  Yarmouth  and  county  of  Norfolk,  fi'om  the 
judgment  given  this  day  by  William  Henry  Palmer  and  William  Yetts,  esquires,  being 
two  of  her  Majesty's  justices  of  the  peace  for  the  borough  of  Great  Yarmouth,  in  the 
matter  of  an  information  exhibited  on  l^ehalf  of  her  Majesty,  as  well  as  for  himself, 
by  one  William  Hedges,  officer  of  [415]  excise,  against  you,  for  the  recovery  of  the 
penalty  of  £200."  I  am  of  opinion,  that,  under  the  sections  referred  to  by  Mr.  Wilde, 
of  the  4  &  5  Will.  4,  c.  51,  the  information  may  be  continued,  notwithstanding  the 
absence  of  the  officer  ;  and  if  it  were  necessary  to  decide  that  the  notice  should  be  in 
fact  in  the  name  of  William  Hedges,  I  think  it  would  be  sufficient  for  this  purpose : 
but  I  think  the  23rd  section,  containing  this  passage,  "and  any  notice  of  appeal  shall 
be  given  by  any  officer  of  excise  who  shall  attend  and  conduct  the  proceedings,"  does 
not  apply  merely  to  the  case  where  there  are  not  twenty  days  between  the  time  of 
judgment  being  given  by  the  justices  and  the  next  Quarter  Sessions  of  the  peace,  but 
applies  to  all  cases  where  notice  is  required  to  be  given.  I  am  therefore  of  opinion 
that  the  notices  in  this  case,  of  appeal  and  trial,  are  sufficient  The  notice  of  trial  is 
by  Hedges  himself. 

Then  the  next  question  is,  whether  the  respondent  has  been  guilty  of  the  offence 
charged  in  the  information.  It  appears  to  me,  that,  in  this  case,  it  being  within  the 
personal  knowledge  of  the  party  that  he  vi'as  in  possession  of  the  tobacco,  (indeed,  a 
man  can  hardily  be  said  to  be  in  possession  of  anything  without  knowing  it),  it  is  not 
necessary  that  he  should  know  that  the  tobacco  was  adulterated  ;  for  reasons  probably 
very  sound,  and  not  applicable  to  this  case  only,  but  to  many  other  branches  of  the 
law,  persons  who  deal  in  an  article  are  made  responsible  for  its  being  of  a  certain 
quality.  If  this  were  the  case  of  provisions,  or  of  any  matter  that  affected  the  public 
health,  it  would  not  be  at  all  unieasonable  to  require  persons  dealing  in  them  to  be 
aware  of  their  character  and  quality,  and  to  be  responsible  for  their  goodnes.s,  whether 
they  know  it  or  not ;  they  are  bound  to  take  care.  It  appears  to  me  that  the  section 
referred  to,  which  creates  this  ofTence,  namely  the  3rd  section  of  the  5  &  6  Vict.  c.  93, 
applies  to  this  case,  whether  the  party  knows  it  or  not.  The  section  pointed  out  by 
my  Brother  Rolfe,  in  the  course  of  the  argument,  strongly  con-[416]-firms  that,  if  it 
were  necessary  to  have  any  confirmation  in  addition  to  the  express  language  of  the 
section  itself.  It  may  be  said,  that  in  this  particular  instance  it  works  a  great  hard- 
ship, because  it  is  expressly  found,  I  may  take  it,  that  the  magistrates,  who  in  the 
fii'st  instance  dismissed  the  information,  and  the  Court  of  Quarter  Sessions,  and  who 
decided  in  favour  of  the  defendant,  were  of  opinion  that  he  personally  had  no 
knowledge  of  this  violation  of  the  law.  If  the  law  in  a  particular  case  works  any 
hardship,  it  is  either  for  the  legislature  to  alter  the  law,  or  for  the  executive  depart- 
ment of  this  branch  of  the  revenue  law  to  abstain  from  calling  for  the  enforcement  of 
the  statute.  But  if  we  are  called  upon  to  put  our  construction  upon  it,  I  believe  we 
are  all  of  opinion  that  the  due  construction  of  the  3rd  and  4th  section  is,  that  this 
tobacco  was  forfeited,  and  that  the  party  is  liable  to  the  penalty,  whether  he  is  or  is 
not  aware  that  the  commodity  has  been  adulterated  in  the  manner  in  which  this  turns 
out  to  be.  In  reality,  a  prudent  man  who  conducts  this  business,  will  take  care  to 
guard  against  the  injury  he  complains  of,  and  which  Mr.  Crompton  says  he  has  a 
right  to  complain  of,  and  he  would  not  be  exposed  to  it.  If  he  examines  the  article, 
he  may  reject  it,  and  not  keep  it  in  his  possession  ;  or  if  he  is  incompetent  to  do  that, 
he  may  take  a  guarantie  that  shall  render  the  person  with  whom  he  is  dealing 
responsible  for  all  the  consequences  of  a  prosecution. 

There  was  another  point  made  by  Mr.  Wilde,  upon  which  I  abstain  from  offeritig 
any  opinion.  I  should  be  very  sorry  unnecessarily  to  say,  that  this  Court  would  give 
efiect  to  a  conviction,  where  there  had  been  notices  given  before  the  magistrates,  but 
where  really,  from  the  nature  of  the  notices,  the  sessions  had  no  right  to  entertain 
the  case  at  all.  It  does  not  appear  to  me  to  be  necessary  to  remark  upon  that  part 
of  the  case.  I  think  the  notices  which  were  delivered  are  sufficient  within  the  statute, 
and  that  the  offence  against  which  the  clause  of  the  act  is  directed  is  fully  brought 
home  to  the  defendant. 

[417]  Parke,  B.  I  quite  agree  with  my  Lord  Chief  Baron  in  everything  he  has 
said  upon  this  subject.     I  har-dly  think  it  necessary  to  add  a  word  to  what  he  has  said 
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as  to  the  notices.  There  is  a  sivtisfaetorj'  answer  given  to  the  objection,  b\'  looking  at 
the  two  sections  of  the  4  &  5  Will.  4,  ss.  22,  23.  Those  sections  appear  to  me  to  give 
a  full  answer  to  the  objection.  As  to  the  notice  of  trial,  that  is  strictly  accoitling  to 
the  original  act  upon  which  the  appeal  was  brought.  With  respect  to  the  offence  itself, 
I  have  not  the  least  doubt  that  the  ordinary  grammatical  construction  of  this  clause 
is  the  true  one.  It  is  very  true  that  in  particular  instances  it  may  produce  mischief, 
because  an  innocent  man  may  suffer  from  his  want  of  care  in  not  examining  the  tobacco 
he  has  received,  and  not  taking  a  warranty  ;  but  the  public  inconvenience  would  be 
much  greater,  if  in  every  ease  the  officers  were  obliged  to  prove  knowledge.  They 
would  be  very  seldom  able  to  do  so.  The  legislature  have  made  a  stringent  provision 
for  the  purpose  of  protecting  the  revenue,  and  have  used  very  plain  words.  If  a  man 
is  in  possession  of  an  article  as  the  defendant  was  in  this  case,  and  that  article  falls 
within  the  terms  mentioned  in  the  statute,  there  is  no  question  but  that  the  offence  is 
proved.  If  there  is  any  hardship  in  the  case,  it  does  not  rest  with  those  who  have  only 
to  carry  the  law  into  effect  to  remedy  it.  There  is  a  provision,  referred  to  by  my 
Brother  Rolfe,  which  enables  the  commissioners  to  meet  such  a  case.  I  have  not  the 
least  doubt  that  the  defendant  has  been  guilty  of  the  offence  described  in  the  3rd  section. 
With  respect  to  the  other  point  referred  to  by  the  Lord  Chief  Baron,  as  to  whether 
the  Quarter  Sessions  could  reserve  to  us  the  question  as  to  the  validity  of  these  notices, 
it  is  unnecessary  to  give  an  opinion  upon  it. 

Alderson,  B.  I  am  of  opinion  that  the  notices  are  quite  sufficient.  They  are 
given  by  Marks,  as  the  officer  of  excise  conducting  the  case.  The  notice  states  that  it 
relates  [418]  to  an  information  exhibited  by  Hedges  in  respect  of  himself  and  for  the 
Queen,  and  it  states  that  Hedges  feels  himself  aggrieved  by  the  decision.  Surely  these 
things  put  together  are  sufficient,  in  a  ease,  too,  in  which  the  notices  are  not  to  be  set 
aside,  but  are  to  be  amended  in  all  matters  of  form.  Marks  acts  under  the  provisions 
of  the  act,  by  which  one  officer  in  the  absence  of  another  is  empowered  to  act  for  that 
other  officer.  But  I  think  the  23rd  section  relieves  us  from  any  difficulty  which  might 
arise  upon  that.  The  notices  are  therefore  quite  regular,  and  the  judgment  of  the 
Court  was  right  on  that  point. 

As  to  the  merits  of  the  case,  I  think  the  Court  was  wrong ;  bec.vuse  the  words 
of  the  act,  though  they  are  no  doubt  very  stringent,  are  nevertheless  very  clear,  and 
any  retailer  of  tobacco  who  has  an  adulterated  article  in  his  possession  is  liable  to 
the  penalty.  I  cannot  say  that  this  man  had  not  the  tobacco  in  his  possession, 
because  he  clearly  knew  it.  He  did  not  know  it  was  in  an  adulterated  state,  but 
he  knew  he  had  it  in  his  possession  ;  and  the  question  of  "  knowingly,"  it  appears 
to  rac,  is  involved  in  the  word  possession.  That  is,  a  man  has  not  in  his  possession 
that  which  he  does  not  know  to  be  about  him.  I  am  not  in  possession  of  anything 
which  a  person  has  put  into  my  stable  without  my  knowledge.  It  is  clear,  therefore, 
that  possession  includes  a  knowledge  of  the  facts  as  far  as  the  possession  of  the  article 
is  concerned. 

ROLFE,  B.,  concurred. 

Judgment  for  the  Grown. 

[419]  Knioht  v.  The  Marquis  of  Waterford.  May  7,  1846. — A  prescription 
for  the  lord  of  a  manor  to  hold  and  enjoy  the  manor  freed  and  discharged  from 
tithe,  on  payment  to  the  rector  of  the  annual  sum  of  £40,  in  lieu  and  compen- 
.sation  of  all  tithes  within  the  manor ;  and  for  the  lord,  in  consideration  of  this 
payment  of  £40,  to  ha\e,  for  him.self,  his  heirs  or  assigns,  from  the  occupiers  of 
lands  within  the  manor,  a  tenth  of  all  titheable  matters  within  the  manor, — is 
not  a  "modus  decimandi,  or  exemption  or  discharge  from  tithes,"  within  the 
meaning  of  the  stat.  2  &  3  Will.  4,  c.  100.— Qu;ere,  whether  such  prescription 
is  good  in  law. 

[S.  C.  15  L.  J.  Ex.  288.] 

This  was  an  action  of  debt,  on  the  stat.  2  &  3  Ed.  6,  c.  13,  for  the  treble  value  of 
tithes  not  set  out.     Plea,  nil  debet,  by  statute;  on  which  issue  was  joined. 

At  the  trial,  before  Rolfe,  B.,at  the  last  Jissizes  for  tlie  county  of  Northuml)erland, 
it  appeared  that  the  plaintiff  was  the  rector  of  the  parish  of  Ford,  in  that  county,  and 
the  defendant  was  the  lord  of  the  manoi-  of  Ford,  the  whole  of  which,  together  with 
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other  lands,  is  within  the  parish  of  Ford.  The  jury  found,  "that  for  .sixty  yeans  and 
upwards  the  defendant  and  his  predeeessoi's  in  estate  had  held  and  enjoyed  the  manor 
of  Ford  freed  and  discharged  from  tithe,  on  payment  to  the  rector  of  the  annual  sum 
of  £40,  in  lieu  and  compensation  of  all  tithes  within  the  manor;  and  that  it  was  part 
of  the  same  custom,  that  the  lord,  in  consideration  of  this  payment  of  £40,  should 
have,  for  himself,  his  heiis  or  assigns,  from  the  occupiers  of  lands  within  the  manor, 
a  tenth  of  all  titheable  matters  within  the  said  manor."  It  was  contended  on  the 
part  of  the  plaintiff,  that  this  was  not  a  "  modus,  exemption,  or  discharge  "  within  the 
meaning  of  the  Prescription  Act,  2  &  3  AVill.  4,  c.  100.  The  learned  Judge,  however, 
was  of  opinion  that  the  right  or  custom  proved  amounted  to  a  modus  within  the 
meaning  of  the  act  of  Pailiament,  and  directed  a  verdict  for  the  defendant. 

On  a  former  day  in  this  term,  Watson  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection. (a) 

The  Solicitor-General,  Sir  T.  Wilde,  Serjt.,  Knowles,  and  [420]  Crompton  shewed 
cause  (April  30).  The  prescription  in  question,  which  may  be  considered  as  a  double 
prescription,  is  a  "modus  deciraandi,  or  exemption  from  or  discharge  from  tithes," 
within  the  meaning  of  Lord  Tenterden's  Act.  The  first  branch  of  the  finding  of  the 
jury,  if  it  stood  alone,  would  clearly  constitute  a  good  modus,  and  affbid  a  complete 
answer  to  the  claim  of  the  plaintiflf;  and  the  right  of  the  defendant  to  an  exemption, 
as  against  the  parson,  is  not  affected  by  the  cii^cum-stance,  that  he  himself,  luider  the 
other  branch  of  the  pre.scription,  receives  the  tithes  in  kind  fiom  the  occupiers  of  lands 
within  the  manor.  It  is  necessary  to  consider  what  is  the  legal  meaning  of  the  word 
"  modus  "  generall}',  and  what  of  the  word  "  tithes."  The  former  is  a  word  the  import 
of  which  is  perfectly  independent  of  the  question  whether  the  land  itself  is  discharged 
of  the  tenths.  It  is  the  mode  whereby  the  church  is  satisfied  her  claim  for  the  tenths  ; 
the  "modus  decimandi" — the  mode  of  rendering  the  tenths  to  the  church.  Theie 
is  no  definition  of  the  word  which  connects  it  with  the  dischai'ge  of  the  land  from  the 
tenths.  Another  prevailing  fallacy  is  as  to  the  use  of  the  word  "tithes."  It  means 
only  that  portion  of  the  product  of  the  land  which  is  rendered  for  the  service  of 
religion.  When  severed  from  the  purposes  of  religion,  its  character  is  altered ;  it  is 
no  longer  tithes,  but  tenths  ;  no  longer  a  spirituality  ;  and  therefore  it  is  said  that  a 
layman  may  not  take  tithes,  but  he  may  take  tenths.  Now  the  object  of  this  statute 
is  to  shorten  the  period  of  prescription  in  regard  to  every  mode  of  discharge  from  the 
claim  of  the  church.  The  defendant's  case  is,  that  he  is  not  bound  to  set  out  tithes 
for  the  parson,  because  he  has  evidence  of  a  bargain  whereby  the  parson  is  to  receive 
a  payment  of  £40  annually  in  lieu  of  them.  That  is  the  modus  decimandi  established 
in  this  parish ;  and  it  is  a  good  modus  as  against  the  parson,  although  tithes  in  kind 
be  payable  by  the  occupiers  of  the  land  to  some  other  person.  The  object  of  the 
statute,  as  shewn  in  the  preamble,  was  to  put  a  stop  to  [421]  the  expense  and  incon- 
venience of  protracted  litigation  between  the  parson  and  the  landowner;  and  it  ought, 
therefore,  to  receive  a  liberal  construction.  There  are,  moreover,  decided  cases,  in 
which  prescriptions  like  the  present  have  been  described  and  sustained  as  mod  uses. 
In  Pigot  V.  Hearn  (Cro.  Eliz.  599;  Moore,  483;  1  Eagle  &  Y.  135),  the  prescription 
alleged  was,  that  the  lord  of  the  manor  of  Ovingham,  in  the  county  of  Northumberland, 
and  all  his  ancestors,  and  all  those  whose  &c.  had  used,  from  time  whereof  &c.,  to  pay 
to  the  parson  of  Ovingham  and  all  his  predecessors  £6  for  all  manner  of  tithes  grow- 
ing within  the  said  parish  ;  and  that,  by  reason  thereof,  he  and  all  they  whose  &c., 
lords  of  the  said  manor,  had  used,  from  time  whereof  &o.,  to  have  decimam  garbam, 
sive  decimum  cumulum  garborum  sen  granorum,  of  all  his  tenants  within  the  manor. 
These  were  held  to  be  good  prescriptions  ;  and  the  Court  said,  that  "  as  to  the  first, 
they  considered  that  a  modus  decimandi  by  the  lord,  for  himself  and  all  the  tenants 
of  his  manor,  to  bar  the  parson  from  demanding  tithes  in  specie,  was  good,  for  it 
might  have  a  lawful  beginning,  &c.  ;  and  as  to  the  second  prescription,  that  it  was 
good  to  have  the  tenth  shock,  for  he  hath  it  as  a  profit  a  prendre,  as  parcel  of  a  thing 
appurtenant  to  his  manor,  and  not  as  tithes."  That  case  is  precisely  like  the  present, 
unless  the  word  "  assigns  "  in  the  present  prescription  be  held  to  make  a  difference  ; 
which  cannot  be,  inasmuch  as  the  law  itself  would  introduce  the  word  in  such  cases  : 
besides,  in  Pujot  v.  Syii^ison  (Cro.  Eliz.  763;  1  Eagle  &  Y.  148),  where  a  similar  pre- 

(a)  The  rule  was  obtained  and  argued  upon  other  grounds  also,  on  which  no 
judgment  was  given,  and  the  argument  relating  to  them  is  therefore  omitted. 
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scription  was  pleaded,  the  defendant  had  taken  the  title  to  the  tithes  by  assignment. 
The  case  of  Pif)of  v.  Heani  was  confirmed  in  Di/Lcs  v.  Thompwn  (1  Eagle  &  Y.  692; 
1  Wood's  Tithe  Cases,  513).  In  P/iiUip.<'  v.  Pri/fherid  (3  Eagle  &  Y.  1273)  it  was 
objected,  that  no  lay  person  could  prescribe  for  tithes  on  his  own  [422]  estate,  and  it 
was  said  that  in  Pi(/ol  v.  Si/mpsim  the  lord  had  prescribed  for  tithes  as  appurtenant  to 
his  manor,  arising  on  the  lands  of  other  persons.  But  the  Chief  Baron  said,  that 
Pigot  V.  Si/mpKon  was  not  the  first  decision  on  the  point ;  it  had  been  before  determined 
in  Pigot  v.  Hearn  ;  and  he  expressed  his  opinion  that  tithe  might  be  prescribed  for  as 
appurtenant  to  land,  as  well  as  to  a  manor,  and  that  on  that  ground  the  pre.5cription 
might  be  good  in  law.  In  Cowper  v.  Andrews  (1  Eagle  &  Y.  240)  it  was  laid  down, 
that  where  there  is  a  modus,  the  money  has  become  the  tithe,  and  nviy  be  recovered 
in  the  spiritual  court;  and  that  the  tithes  in  kind  are  for  ever  extinguished  in  their 
spiritual  nature,  and  are  become  a  lay  fee.  Here,  therefore,  the  tithes  have  ceased 
to  exist  in  a  .spiritual  sense,  and,  legally  speaking,  there  is  no  tithe  payable  in  kind 
within  this  manor;  and  the  church  being  compensated  by  the  payment  of  this  yearly 
sura,  under  circumstances  which  entitle  the  parson  to  receive,  and  bind  the  lord  to 
pay  it,  it  is  immaterial  whether  there  is  a  total  discharge  of  the  land  or  not. 

Watson,  Addison,  and  Manisty,  in  support  of  the  rule  (May  1).  This  clearly  is 
not  a  "modus  decimandi,  or  exemption  or  discharge  from  tithes,"  within  the  meaning 
of  2  &  3  Will,  i,  c.  100.  That  statute  was  not  intended  to  apply  at  all  to  the  case 
of  a  disputed  title  to  the  tithes,  but  only  to  afford  relief  by  shortening  the  period  of 
prescription  in  cases  of  landowners  who  had  paid  something  in  lieu  of  tithe  for  a  long 
period,  or  had  been  entirely  exempt.  It  can  only  apply  where  the  land  is  discharged 
from  the  payment  of  tithes  in  kind.  The  party  entitled  to  the  modus  is  the  party 
entitled  to  the  tithes.  The  act  of  Parliament  applies  only  where  a  claim  of  modus 
decimandi  or  other  exemption  exists  in  respect  of  the  land  on  which  the  tithes  arise.. 
Here  there  is  a  render  of  tithes  in  kind,  although  to  another  [423]  person  than  the 
parson.  And  this  was  the  view  taken  of  this  case  in  the  House  of  Lords,  on  the 
appeal  from  the  decree  of  Alderson,  B.,  in  equity  (4  Y.  &  C.  283),  where  Lords 
Cotteidiam  and  Campbell  evidently  considered  the  claim  of  the  defendant  not  as, 
properly  speaking,  a  modus,  but  a  claim  of  title  to  a  parcel  of  tithes,  as  against  the 
parson  (11  CI.  &  Fin.  653);  and  on  that  distinction  the  House  reversed  the  decree,  on 
the  ground  that  a  court  of  equity  does  not  lend  its  assistance  in  a  case  of  disputed 
title  to  the  tithes.  Pigot  v.  llcarn,  and  the  other  cases  which  have  been  cited,  only 
shew  that  in  such  a  case  as  this  the  lord  of  the  manor  may  recover  the  tithes  in  kind 
against  the  occupiers  of  the  land  ;  the  tithes  have  passed  from  the  parson  to  the 
lord,  but  the  spirituality  remains  notwithstanding.  It  is  erroneously  supposed  that 
there  are  two  prescriptions,  one  to  the  £+0,  and  another  to  the  tithes  ;  it  is  one 
entire  prescription,  and  must  be  so  considered.  According  to  the  report  in  Croke  of 
the  case  of  Pigot  v.  Ilmin,  which  it  is  somewhat  difficult  to  understand,  the  Court 
appear  to  have  treated  the  two  parts  of  this  prescription  as  distinct  and  separate 
rights ;  but  Lord  Coke,  who  argued  the  case  upon  the  second  ai-gument,  puts  the 
decision  {Buliop  of  Winchesters  case,  2  Rep.  45)  upon  a  different  ground,  and  treats  the 
prescription  as  giving  the  lord  a  title,  by  the  special  matter,  to  the  tithes  as  such, 
with  the  right  to  sue  for  them  in  the  spiritual  court.  And  the  same  view  is  taken 
by  the  Court  in  Pigof  v.  Sijmpson,  where  Gawdy,  J.,  said,  "It  may  be  that  the  [)arson, 
before  time  of  memory,  granted  those  tithes  to  the  lord  of  the  manor,  rendering  rent, 
which  was  confirmed  by  the  patron  and  ordinary  ;  and  this,  being  before  time  of 
memory,  may  well  be  so  intended  ;  quod  Lord  Popham  concessit,  and  said,  that  that 
was  the  principal  reason  of  the  judgment  between  Pigot  and  Hearn."  The  statute 
must  surely  be  taken  to  have  used  the  word  "  modus "  according  to  the  [424]  strict 
legal  definition  of  the  word,  and  that  is  wholly  inconsistent  with  the  fact  of  the  actual 
render  or  payment  of  tithes  in  kind.  It  is  true,  that  in  Pigot  v.  Hearn  it  is  once 
called  by  the  Court  a  modus,  but  it  was  pleaded  as  a  prescription  in  a  que  estate. 
And  if  it  be  such,  it  cannot  go  to  the  assigns  of  the  party  prescribing. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case,  which  was  heard  before  my  Brothers  Parke,  Alderson, 
Rolfe,  and  myself,  on  Thursday  and  Friday  last,  the  principal  question  was  elaborately 
argued  by  the  learned  counsel  on  both  sides.  That  question  was,  whether  the  pre- 
scription or  right  under  which  the  defendant  insisted  on  his  non-liability  to  tithe  in 
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kind  to  the  plaintitt',  the  rector,  was  "a  modus,  exemption,  or  discharge"  from  tithe, 
under  the  2  &  3  Will.  4,  e.  100,  s.  2,  and  rendered  valid  by  user  for  two  incumbencies 
and  three  years  of  a  third,  and  such  further  time  as  would  make  sixty  years,  under 
the  provisions  of  the  act.  We  are  all  of  opinion  that  it  was  not  a  "  modus,  exemption, 
or  discbarge,"  and  consequently  there  must  be  a  new  trial. 

The  jury  found,  that  the  defendant  and  his  ancestors  had,  during  the  term 
mentioned  in  that  statute,  immediately  preceding  the  commencement  of  the  suit,  held 
and  enjoyed  the  lands  in  respect  of  the  tithe  of  which  the  action  was  brought,  freed 
and  discharged  of  tithe,  by  reason  of  a  payment  by  the  lord  of  the  manor  of  Ford  of 
an  annual  sum  of  £40,  payable  as  and  for  a  sum  payable  &c.  from  time  immemorial, 
in  lieu  and  compensation  of  all  manner  of  tithes  within  the  said  manor ;  and  that  it 
was  part  of  the  same  custom,  that  the  lord,  in  consideration  of  the  payment  of  £40, 
should  have,  to  him,  his  heirs  and  assigns,  a  tenth  of  all  titheable  matters  in  the  said 
manor,  or  any  pait  thereof;  and  it  is  upon  this  finding,  with  reference  to  which  the 
opinion  [425]  of  my  Brother  Rolfe  was  given  at  the  trial,  that  a  question  arises, 
whether  it  be  within  the  statute  oi-  not.  The  right  here  claimed,  if  it  has  existed 
beyond  time  of  legal  memory,  would  (subject  to  an  objection  which  will  be  afterwards 
noticed)  be  valid,  upon  the  principle  laid  down  in  the  cases  of  Pigot  v.  Hearn  (Cro. 
Eliz.  599  ;  Moore,  48.3),  Figot  v.  Sym^mn  (Cro.  Eliz.  763),  Phillips  v.  Prytherirk  (3  E. 
&  Y.  1273),  and  Dykesw.  Thompson  (1  E.  &  Y.  G92) ;  and  though,  in  the  fir.st-mentioned 
case,  Pigot  v.  Hearn,  according  to  the  report  in  Croke,  the  Couit  appear  to  have 
treated  the  prescription  as  consisting  of  two  parts, — the  first,  a  modus  by  the  lord, 
for  himself  and  his  tenants,  to  bar  the  parson  from  demanding  tithes  in  specie  ;  and 
the  second,  a  prescriptive  right  in  the  lord  to  have  the  tenth  sheaf,  &c.,  not  as  tithes, 
but  a  temporal  profit,  in  the  n.ature  of  a  rent-service,  from  his  tenants, — yet  the 
judges  of  the  court,  in  the  subsequent  case  of  Pigot  v.  Sympson,  and  Lord  Coke's 
statement  in  The  Bishop  of  Winchester's  case  (2  Rep.  42  b.),  put  the  decision  upon  a 
different  ground,  and  treat  the  prescription  as  giving  the  lord  a  title,  by  the  special 
matter,  to  the  tithes  as  such,  as  appurtenant  to  his  manor,  with  a  right  to  sue  for 
them  in  the  spiritual  court.  And  this  appears  to  us  to  be  the  true  principle  of  these 
decisions.  The  prescription  gives  a  title  to  the  lord  to  the  tithes  themselves  arising 
in  the  manor,  and  the  annual  payment  to  the  rector  is  the  perpetual  or  "prescriptive 
rent "  (as  it  is  termed  in  Dykes  v.  Thompson)  given  as  the  price  or  compensation  for 
the  parcel  of  tithes  ;  and  this  view  of  the  case  was  evidently  taken  by  the  House  of 
Lords,  on  the  appeal  from  the  decree  of  my  Brother  Alderson,  (reported  11th  Clark 
&  Finnelly),  their  lordships  having  treated  the  claim  of  the  defendant,  not  as,  properly 
speaking,  a  modus,  but  a  claim  of  title  to  a  parcel  of  tithes  as  against  the  parson  ;  and 
therefore  they  reversed  the  de[426]-eree,  a  court  of  equity  not  lending  its  assistance 
in  such  a  case  of  disputed  title  to  the  tithes. 

This  being,  therefore,  a  pi'escriptive  title  to  a  parcel  of  tithes,  and  the  immemorial 
payment  a  prescriptive  rent  for  them,  the  statute  appears  to  all  of  us  not  to  apply. 

The  pension  is  not  a  modus,  according  to  the  legal  definition  of  that  term,  (De 
modo  decimandi,  13  Kep.  12);  it  is  not  given  in  satisfaction  of  tithes,  for  the  occupier 
has  always  been  liable  to  pay  tithes,  and  has  paid  them,  either  liy  render  or  retainer, 
though  not  to  the  rector.  A  modus  and  a  liability  to  pay  tithe  in  kind  for  the  same 
land  cannot  co-exist, — they  are  absolutely  inconsistent.  Nor  do  we  think  that  this 
is  a  "  modus "  in  the  sense  of  that  term  as  used  in  the  act,  for  we  see  no  reason  to 
believe  that  the  framer  of  the  statute  used  it  in  any  other  than  its  proper  sense;  and 
this  appears  by  sect.  1,  which  piovides,  that  if  a  modus  has  been  paid  for  thirty  years, 
it  may  be  defeated  by  shewing  the  payment  of  tithes  in  kind,  that  is,  the  payment  to 
any  one ;  and  the  word  must  be  used  in  the  same  sense  in  the  subsequent  part  of  the 
clause  ;  so  that  a  modus,  in  the  sense  given  by  the  act,  is  as  inconsistent  with  the 
render  of  tithe,  as  it  is  according  to  its  proper  legal  acceptation  ;  and  it  is  clear  that 
it  is  not  an  "  exemption  or  discharge,"  the  lands  from  which  the  tithe  is  claimed  in 
this  suit  being  liable  to  the  payment  of  tithes,  according  to  the  alleged  prescription. 

In  truth,  this  is  a  contest  between  the  rector  and  the  lord  as  to  the  title  to  a 
parcel  of  tithes,  admitted  to  be  due  from  the  occupier  to  some  one.  The  statute 
never  was  meant  to  apply  to  disputed  titles  to  the  ownership  of  tithes,  or  to  make  a 
b.-id  title  to  a  parcel  of  tithes  good.  It  was  enacted  in  ease  of  the  occupier,  who  had 
not  paid  tithe  in  kind  at  all,  but  been  totally  exempt,  or  had  paid  something  in  lieu 
of  it  for  a  long  period  ;  and  relief  is  given  by  shortening  the  time  of  prescription,  and 
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thus  facilitating  the  proof  of  his  title  to  exemption,  or  to  pay  the  tithe  otherwise 
than  in  kinrl. 

[427]  We  all,  therefore,  think  there  must  be  a  new  trial ;  when  the  question  to  be 
decided,  on  the  whole  evidence,  will  be,  whether  the  payment  of  £40  a  year  was 
immemorial  or  not.  If  it  should  be  proved  to  be  such,  the  question  will  arise,  whether 
the  prescription  for  the  lord  and  his  assigns  to  take  the  tithes  be  good, —  a  point 
which  has  not  been  fully  argued,  and  upon  which  we  do  not  feel  called  on  to  give  any 
opinion  in  the  present  stage  of  the  proceedings. 

Rule  absolute. 

Dixon  v.  Sleddon.  May  7,  1846. — The  "Order of  the  Judges"  of  12th  June,  1845, 
printed  ante,  vol.  14,  p.  .335,  is  not  a  rule  of  court,  but  a  mere  regulation  for  the 
guidance  of  the  Judges  at  chambers  ;  and,  therefore,  where  a  Judge's  order  for 
judgment  had  been  obtained  on  a  written  consent,  signed  by  a  defendant,  and 
attested  by  an  attorney  acting  also  for  the  plaintifl',  the  Court  refused  to  set  aside 
the  order  and  judgment  signed  thereon. 

[S.  C.  3  D.  &  L.  697  ;   10  Jur.  599  ;  and  nomine  Dixon  v.  LeyJen,  15  L.  J.  Ex.  284.] 

The  defendant  in  this  case,  who  resided  at  Stockport,  being  indebted  to  the 
Liverpool -Borough  Bank,  (of  which  the  plaintifl'  is  one  of  the  public  officers),  in  the 
sum  of  £1445,  he  was  served  by  the  Banking  Company  with  a  notice,  under  the  stat. 
1  &  2  Vict.  c.  110,  s.  8,  of  their  intention  to  sue  out  a  tiat  in  bankruptcy  against  him 
at  the  end  of  twenty-one  days.  He  thereupon  made  an  otter  to  pay  £300  of  the  debt 
in  the  course  of  a  few  days,  and  to  give  a  cognovit  for  the  residue.  By  the  direction 
of  the  attoruies  of  the  lianking  Company,  he  called  on  an  attorney  of  the  name  of 
Reddish,  at  Stockport,  to  sign  the  cognovit ;  and  being  informed  by  him  that  he  must 
have  an  attorney  to  attest  the  execution  of  it  on  his  behalf,  he  chose  Mr.  lieddish  for 
that  purpose,  and  in  his  presence  signed  the  following  document,  the  execution  of 
which  was  attested  by  Mr.  Reddish,  conformably  to  the  stat.  1  &  2  Vict.  c.  110, 
a.  9:— 

"  Between  William  Dixon,  one  of  the  public  officers  of  certain  persons  united  in 
co-partnership  for  the  purpose  of  carrying  on  the  trade  and  business  of  bankers  in 
England,  according  to  the  statute  in  such  case  made  and  provided,  [428]  called  the 
'  Liverpool  Horough  Bank,'  plaintiff',  and  Thomas  Sleddon,  defendant.  I,  the  above- 
named  Thomas  Sleddon,  hereby  consent  to  an  order  for  immediate  final  judgment  for 
the  sum  of  £300,  besides  the  plaintitt''s  costs  of  suit,  to  be  taxed  as  between  attorney 
and  client,  and  that  the  plaintiti'  may  at  any  time  after  such  judgment  sue  out 
execution,  and  levy  the  sum  of  £1445  (being  the  debt  in  this  action),  together  with 
interest  thereon  at  the  rate  of  £5  per  cent,  per  atmum,  from  the  29th  of  January, 
1846,  until  payment,  and  the  costs  aforesaid:  together  with  the  costs  of  execution, 
poundage,  sheriff's  and  otHcer's  fees,  and  all  other  sub.sequent  incidental  expenses, 
whether  by  fieri  facias  or  capias  ad  satisfaciendum  ;  and  I  consent  that  it  shall  be  part 
of  the  terms  of  such  order,  that  it  shall  not  at  any  time  or  in  any  event  be  necessary, 
previous  to  issuing  the  said  execution,  to  levive  the  said  judgment,  or  to  sue  out  or 
execute  any  writ  of  scire  facias.  And  I  hereby  waive  service  upon  me  of  any  notice 
of  taxation  of  costs,  and  of  the  copy  of  the  order  to  be  drawn  up  on  this  my  consent. 
Dated  this  3Gth  day  of  January,  1846." 

A  judge's  order  for  signing  judgment,  founded  on  this  consent,  was  accordingly 
obtained,  and  judgment  was  signed  thereon.  The  defendant  paid  only  £150  out  of 
the  £300,  and  the  [)laintirt' then  issued  execution  for  the  whole  amount  of  the  original 
debt. 

Jervis  had  obtained  a  rule  to  shew  cause  why  the  judge's  order,  the  judgment 
signed  thereon,  and  all  subsequent  proceedings  should  not  be  set  aside,  on  the  ground 
that  the  eff'ect  of  the  rule  of  the  judges,  promulgated  on  the  12th  of  June,  1845 
(14  M.  &  W.  335),  was  to  place  consents  of  this  nature  on  the  same  footing,  with 
respect  to  their  attestations,  as  warrants  of  attorney  and  cognovits  ;  and  therefore,  as 
Reddish  was  subst.intially  the  attorney  acting  for  the  Banking  Com[)aiiy  [429]  in  the 
preparation  of  the  document,  he  was  incompetent  to  attest  it  on  the  part  of  the  defen- 
dant: — or,  at  all  events,  why  the  amount  levied  under  the  execution  should  not  bo 
reduced  by  the  £150  which  had  been  before  paid. 
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Martin  (with  whom  was  Crompton)  now  shewed  cause.  The  document  signed 
by  the  defendant,  being  nothing  more  than  a  consent  to  a  judge's^order,  does  not  come 
within  the  enactment  of  the  1  &  2  Vict.  c.  110,  s.  9  :  Baker  v.  Flower  (8  M.  &  W.  671). 
And  with  respect  to  the  "Order  of  the  Judges,"  dated  12th  June,  184.5,  and  promul- 
gated in  the  reports  of  this  Court,  that  is  not  a  rule  of  court,  nor  binding  upon 
the  parties,  nor  upon  the  judge  at  chambers,  unless  he  thinks  fit  so  to  exercise  his 
discretion.  It  was  a  mere  regulation,  drawn  up  by  some  of  the  judges,  to  guide  the 
discretion  of  the  judges  at  chambeis  iu  these  cases ;  but  it  is  no  part  of  the  law  of  the 
land,  nor  a  rule  of  court,  nor  can  it  be  judicially  notice  without  proof.  [They  then 
argued,  that  even  if  this  document  must  be  attested  in  the  same  manner  as  a  cognovit, 
the  attestation  was  good ;  for  Keddish  was  not  the  plaintiff's  attorney,  but  a  mere 
correspondent,  to  whom  the  paper  was  sent  to  get  it  executed,  the  defendant  residing 
at  Stockport,  and  who  acted  for  the  defendant  at  his  own  express  request.] 

Jervis  and  Burnie,  contra.  The  order  of  the  judges  is  equivalent  to  a  rule  of  court. 
It  seems  to  have  been  handed  by  the  Bench  to  the  reporters,  to  be  published  by  them 
for  the  information  of  the  profession.  [Kolfe,  B.  The  judges  requested  three  of  their 
body  to  consider  how  this  matter  might  be  best  regulated,  and  they  produced  that 
order.]  It  is  therefore  in  the  nature  of  a  rule  of  court.  And  its  terms  are  the  same 
in  eflfect  as  those  of  the  stat.  1  &  2  Vict.  c.  110,  s.  9,  and  it  should  therefore  receive 
the  same  construction.  [430]  Now,  upon  the  statute,  it  has  been  decided  that  the 
attorney  for  the  plaintiff  cannot  attest  the  defendant's  execution  of  a  cognovit  or 
warrant  of  attorney;  and  that  the  same  rule  applies  to  the  agent  of  the  plaintiH's 
attorney  :  Mason  v.  Kiddle  (5  M.  &  W.  513),  Pryor  v.  Swai/ne  (2  D.  &  L.  .37).  [Pai-ke,  B. 
But  for  the  case  of  Mason  v.  Kiddle,  I  should  have  doubted  whether  a  mere  agent  such 
as  this  could  in  any  sense  have  been  deemed  the  attorney  of  the  plaintiff.]  If  that 
case  be  good  law,  this  document  was  not  properly  executed  ;  and  if  so,  the  order  made 
on  the  production  of  it,  professing  as  it  does  to  comply  in  terms  with  the  statute  and 
with  the  lule,  ought  to  be  set  aside.  Unless  the  judge  had  believed,  from  the  terms 
of  the  attestation,  that  the  rule  had  been  complied  with,  he  would  not  have  made 
the  order. 

Parke,  B.  The  order  which  has  been  referred  to  certainly  is  not  a  rule  of  court. 
There  was  some  doubt  among  the  judges  whether  orders  for  judgment  ought  to  be 
made  on  consents  of  this  kind,  but  it  was  thought  advisable  to  sanction  them,  as  in 
many  cases  they  might  prove  a  great  saving  to  defendants  ;  and  thereupon  the  order 
in  question  was  drawn  up  by  myself  and  my  Brothers  Wightman  and  Erie,  and  posted 
up  at  chambers.  It  is  not  a  rule  of  court,  but  merely  a  regulation  amongst  ourselves, 
to  govern  us  iu  the  exercise  of  our  discretion  in  making  those  orders  at  chambers. 
Here  the  consent  was  drawn  up  by  an  attorney  in  the  countr}'  who  may  have  known 
nothing  of  this  regulation.  If  it  had  been  a  rule  of  court,  it  would  have  been  his 
duty  to  have  known  of  it. 

ItOLFE,  B.,  and  Parke,  B.,  concurred. 

Rule  absolute  to  return  the  £150  improperly  levied,  with  costs  as  to  that  sum; 
discharged  as  to  the  residue. 

[431]  T>OE  D.  Lloyd  and  Others  v.  Roe.  May  7,  1846. — Where  two  persons 
delivered  separate  consent  rules  in  ejectment,  each  claiming  to  defend  as  landlord, 
the  one  for  the  whole  of  the  premises  claimed  in  the  action,  the  other  for  a  part 
of  them,  specifically  named  in  the  rule,  under  adverse  titles,  the  Court  ordered 
the  consent  rules  to  be  amended,  by  confining  them  respectively  to  such  parts  of 
the  premises  as  were  really  in  the  occupation  of  each  party  or  his  tenants. 

[S.  C.  15  L.  J.  Ex.  283.] 

This  was  an  action  of  ejectment,  brought  by  the  plaintiffs  as  the  coheirs  of  a 
Mrs.  Ann  Jones,  who  died  intestate,  to  recover  certain  houses,  &c.  in  the  town  of 
Llanrwst,  in  Denbighshire.  The  notice  at  the  foot  of  the  declaration  stated  the 
premises  to  be  in  the  possession  of  Samuel  Moulsdale,  Moses  Jones,  and  several  others. 
Copies  of  the  declaration  and  notice  having  been  served  on  the  several  persons  in 
possession,  an  agreement  for  a  consent  i-ule  was  delivered  to  the  attoi'neys  for  the 
lessors  of  the  plaintiff,  on  behalf  of  William  Hall  and  Hannah  his  wife,  who  were 
thereby  made  defendants  as  landlords  for  the  whole  of  the  premises  comprised  in  the 
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declaration.  A  few  days  afterwards,  another  agreement  for  a  consent  rule  was 
delivered  to  the  attorneys  for  the  lessors  of  the  plaintiff,  on  hehalf  of  Samuel  Moulsdale, 
who  was  thereby  made  defendant,  as  landlord  for  certain  premises  specitiaill}'  mentioned 
in  the  rule,  being  the  whole  of  the  premises  claimed  in  the  ejectment,  except  a  house 
and  shop  in  the  occupation  of  Moses  Jones.  The  usual  landlord's  rules,  and  pleas  of 
not  guilty,  were  also  delivered.  It  appeared  that  Moses  Jones  also  occupied  under 
Moulsdale  an  outhouse,  to  which  the  lessors  of  the  plaintiff"  made  no  claim. 

In  this  state  of  the  cause,  J.  Brown,  for  the  lessors  of  the  plaintiff',  obtained  a  rule, 
calling  upon  Samuel  Moulsdale,  and  William  and  Hannah  Hall,  to  shew  cause  why 
the  consent  and  landlord's  rules  should  not  respectively  be  amended,  by  contining  the 
same  to  such  parts  of  the  premises  in  the  declaration  mentioned,  as  weie  leally  in  the 
respective  occupations  of  the  said  Samuel  Moulsdale,  and  William  and  Hannah  Hall, 
or  their  actual  tenants  ;  and  why  the  said  Samuel  Moulsdale,  and  William  and  Hannah 
Hall,  should  not  pay  the  costs  of  this  application. 

[432]  Jervis  and  Welsb\'  now  shewed  cause,  and  contended,  that  the  case  was 
analogous  to  the  old  practice  of  including difTei'ent  landlords  in  the  same  consent  rule; 
and  that  there  could  be  no  objection  in  law  to  both  these  parties  defending,  on  separate 
titles,  for  the  whole  or  for  the  same  parts  of  the  premises,  if  they  thought  fit.  The 
plea  of  not  guilty  in  ejectment  had  now  been  held  to  be  partible  ;  and  the  lessors  of 
the  plaintiir  would  have  their  costs  against  one  or  the  other  of  the  parties  in  respect 
of  such  part  of  the  premises  as  they  did  not  prove  title  to. 

Per  Curiam.  These  parties  do  not  concur  in  disputing  the  plaintiff's  claim  under 
the  same  title  ;  they  are  at  variance  between  themselves,  and  cannot  be  both  landlords  of 
the  same  premises.  The  rules  ought,  therefore,  to  be  amended,  by  confining  them  to 
such  parts  of  the  premises  as  each  party  really  defends  for. 

The  rule  was  thereupon  ordered  to  be  made  absolute,  without  costs,  to  amend  the 
consent  rule  delivered  by  Moulsdale,  bj'  striking  out  of  it  the  name  of  Moses  Jones  ; 
and  to  amend  the  consent  rule  delivered  by  Hall  and  wife,  by  confining  the  same  to 
the  house  and  shop  occupied  by  Moses  Jones  ;  the  lessors  of  the  plaintiff  undertaking 
to  deliver  to  Moulsdale  a  particular  of  the  premises  sought  to  be  recovered,  which 
should  exclude  the  outhouse  held  under  him  by  Moses  Jones. 

Rule  accordingly. 


[433j  Lambe  u.  Smythe.  May  8,  1846.— In  an  afiSdavit  of  verification  of  a  i)lea  in 
abatement  of  the  non-joinder  of  A.  as  a  defendant,  his  residence  was  declared  to 
be  "  43  Lowndes-street,  Lielgrave-square."  It  appeared  that  he  was  residing 
there  at  the  time  of  the  commencement  of  the  suit,  but  had  since  gone  abroad  ; 
that  the  house  and  furniture  were  his ;  that  he  was  endeavouring  to  let  the  house 
furnished  for  a  few  months,  until  his  return  from  abroad  ;  and  that  B.  was 
occupying  it  as  his  fiiend  and  guest : — Held,  that  this  was  a  sufficient  description 
of  A.'s  residence,  within  the  stat.  3  &  4  Will.  4,  c.  42,  s.  8. — The  "residence" 
mentioned  in  that  statute  means  the  domicile  or  home  of  the  party. 

[S.  C.  3  D.  &  L.  712;  15  L.  J.  Ex.  287  ;  10  Jur.  394.] 

This  was  an  action  of  debt,  to  recover  from  the  defendant,  as  one  of  the  directors 
of  the  "Trinidad  Great  Eastern  and  South  Western  Railway  Company,"  the  sum  of 
£\'3,  for  advertisements  inserted  in  the  Suwlai/  Times  newspaper.  The  defendant 
pleaded  in  abatement  the  non-joinder  of  several  co-contractois.  In  the  affidavit  of 
vcriKcation,  the  residence  of  one  of  them.  Sir  George  Rich,  was  stated  to  bo  "  43 
Lowndes-street,  Belgrave-square." 

Lush,  foi-  the  plaintiff,  had  obtiiined  a  I'ule  to  shew  cause  why  the  plea  should  not 
be  set  aside,  on  an  affidavit  stating,  that,  at  the  time  of  the  commencement  of  the  suit. 
Sir  George  Rich  was  not  living  at  43  Lowndes-street,  but  had  .some  time  l)efore  left 
it  and  gone  abroad  ;  and  that  the  house.  No.  43  Lowndes-street,  was  the  property  of 
Colonel  Austin,  and  then  in  the  care  of  a  person  who  was  endeavouring  to  let  it. 

Attidavits  were  tiled  in  answer,  from  which  it  appeared  that  the  house  and  furniture 
were  the  property  of  Sir  George  Rich,  who  was  in  fact  residing  there  at  the  time  of 
the  commencement  of  the  suit,  but  had  since  gone  abroad  for  the  benefit  of  his  health, 
and  was  endeavouring  to  let  the  house  furnished  for  a  few  months,  until  his  return, 
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and  that  Col.  Austin  was  occupying  it  merely  as  the  friend  and  jjuest  of  Sir  George 
Eich.     On  the  6th  of  May, 

Jervis  shewed  cause  against  the  rule,  and  contended,  that  the  affidavit  stated  with 
"convenient  certainty,"  within  the  meaning  of  the  3  &  4  Will.  4,  c.  42,  s.  «,  the 
residence  of  Sir  George  Rich,  and  that  no  other  place  of  residence  could,  under  the 
circumstances,  properly  be  given. 

Lush,  contra,  insisted  that  the  affidavit  ought  to  indicate  [434]  some  place  where 
the  party  might  be  found  by  the  plaintiff  to  ascertain  the  truth  of  the  plea ;  and  that 
here  it  did  not  clearly  appear  that  Sir  George  Rich  had  any  intention  of  returning  to 
this  house  as  a  place  of  residence. 

The  Court  took  time  to  look  into  the  affidavits,  and  now 

Pollock,  C.  B.,  said  : — We  are  all  of  opinion  that  the  residence  here  stated  was  the 
true  residence  of  Sir  George  Rich,  within  the  meaning  of  the  statute,  which  requires 
it  to  be  stated  on  affidavit  to  verify  a  plea  in  abatement.  Although  he  was  not  living 
there  at  the  time,  the  house  and  furniture  were  his ;  and,  under  the  circumstances, 
the  statute  has  been  sufficiently  complied  with.  The  residence  mentioned  in  the 
statute  must  be  read  in  the  sense  of  a  man's  home.  The  rule  will  therefore  be 
discharged,  but  without  costs. 

Parke,  B.  It  means  domicile  or  home  ;  and  this  house  certainly  appears  to  have 
been  Sir  George  Pich's  home. 

Platt,  B.  I  was  at  first  led,  by  the  language  of  the  act  of  Parliament,  to  a 
contrary  opinion  ;  but,  on  looking  at  the  cases  which  were  decided  before  the  passing 
of  that  act,  namely,  Newton  v.  Ferbecke  (1  Y.  &  J.  257),  and  Taylor  v.  Harrisun  (4  B. 
&  Aid.  93),  I  agree  with  the  rest  of  the  Court.  The  statute  intended  to  enjoin  that 
to  be  done,  which  the  Courts  before  directed  to  be  done. 

Rule  discharged. 

[435]  O'Brien  v.  Clement.  May  8,  1846.— In  an  action  for  a  libel  published  in 
a  newspaper,  the  special  plea  of  apology  and  payment  into  Court,  given  by  the 
Stat.  Q  &  1  Vict.  c.  96,  s.  2,  cannot  be  pleaded  along  with  not  guilty  to  the  same 
part  of  the  declaration. 

[S.  C.  3  D.  &  L.  676  ;  15  L.  J.  Ex.  285  ;  10  Jur.  395.     See  further,  16  M.  &  W.  159.] 

This  was  an  action  for  an  alleged  libel,  published  in  the  Bell's  Life  in  London  news- 
paper. The  defendant  had  obtained  a  judge's  order  for  pleading  several  matters ; 
viz.  first,  not  guilty  ;  secondly,  a  justification  as  to  a  part  of  the  libel ;  and  thirdly, 
a  special  plea  of  an  apology,  and  payment  of  money  into  court,  under  the  stat.  6  &  7 
Vict.  c.  96,  s.  2.(a) 

Lush  having  obtained  a  rule  to  shew  canse  why  the  order  and  rule  of  Court  drawn 

(a)  Which  enacts,  "that,  in  an  action  for  libel  contained  in  any  public  newspaper 
or  other  periodical  publication,  it  shall  be  competent  to  the  defendant  to  plead  that 
such  libel  was  inserted  in  such  newspapei-  or  other  periodical  publication,  without 
actual  malice,  and  without  gross  negligence,  and  that  before  the  commencement  of 
the  action,  or  at  the  earliest  opportunity  afterwards,  ho  inserted  in  such  newspaper 
or  other  periodical  publication,  a  full  apology  for  such  libel ;  or,  if  the  newspaper  or 
periodical  publication  in  which  the  said  libel  appeared,  should  be  ordinarily  published 
at  intervals  exceeding  one  week,  had  oftered  to  publish  the  said  apology  in  any  news- 
paper or  periodical  publication,  to  be  selected  by  the  plaintiff'  in  such  action  ;  that 
every  such  defendant  shall,  upon  filing  such  plea,  be  at  libertj'  to  pay  into  court  a 
sum  of  money,  by  way  of  amends,  for  the  injury  sustained  by  the  pulilication  of  such 
libel ;  and  such  payment  into  court  shall  be  of  the  same  effect,  and  be  available  in 
the  same  manner  and  to  the  same  extent,  and  be  subject  to  the  same  rules  and 
regulations  as  to  the  payment  of  costs  and  the  form  of  pleading,  except  so  far  as 
regards  the  pleading  of  the  additional  facts  hereinbefore  required  to  be  pleaded  by 
such  defendant,  as  if  actions  for  libel  had  not  been  excepted  from  the  personal  actions 
in  which  it  is  lawful  to  pay  money  into  court  under  an  act  of  the  3  &  4  Will.  4, 
intituled  'An  act  for  the  further  amendment  of  the  law  and  the  better  advancement 
of  justice;'  and  that  to  such  plea  to  such  action  it  shall  be  competent  to  the  plaintiff 
to  reply  generally,  denying  the  whole  of  such  plea." 
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up  thereon  shoiikl  not  be  amended,  on  the  ground  that  the  special  plea  given  by  the 
statute  ought  not  to  be  allowed  to  be  pleaded  to  a  cause  of  action  which  was  covered 
by  the  general  issue — 

[436]  Jervis  and  C.  Clark  now  shewed  cause.  These  pleas  are  not  inconsistent. 
This  statute  gives  to  defendants  in  libel  a  form  of  special  plea  before  unknown.  It 
consists  of  several  parts;  first,  the  statement  that  the  libel  was  inserted  in  the  paper 
without  actual  malice  or  gross  negligence;  secondly,  that  the  defendant  afterwards 
published  a  full  apology  ;  thirdly,  the  payment  into  court  of  amends  :  and  the  general 
cHect  of  the  defence  is,  to  shew  that  the  libel  complained  of  was  not  published 
maliciously, — which  is  the  essence  of  the  action  The  payment  into  court  under  the 
Stat.  3  &  i  Will.  4,  c.  42,  s.  21,  and  the  rule  of  Triu.  T.  1  Vict,  is  of  a  very  different 
nature.  In  all  the  cases  theie  provided  for,  the  I'ight  of  action  is  complete  on  proof 
of  some  act  done  ;  l)ut  in  cases  of  libel  the  jury  have  also  to  consider  whether  the 
act  done — the  (lublication  of  the  liljellous  matter — was  malicious,  and  are  to  be 
satisfied  of  a  bad  intention  on  behalf  of  the  defendant.  This  plea  of  payment  into 
Court,  therefore,  as  it  does  not  admit  a  malicious  publication,  may  stand  with  the 
general  issue.  Tender  of  amends  to  a  justice  or  other  officer  is  pleadable  together 
with  not  guilty. 

Lush,  contra,  was  stopped  by  the  Court. 

Pakke,  B.  It  seems  to  me  that  we  ought  not  to  allow  this  special  plea  together 
with  the  general  issue  ;  for  if  we  were,  and  the  verdict  for  the  general  issue  should 
l^e  for  the  defendant,  there  would  be  a  difficulty  as  to  the  judgment  What  would 
become  of  the  damages  paid  into  Court?  because  the  special  plea  would  shew  on  the 
record  a  cause  of  action  in  respect  of  which  the  plaintiff  ought  to  recover  them.  In 
assumpsit,  you  cannot  plead  non-assumpsit  and  a  plea  of  tender  together.  It  is  true, 
that  in  an  action  against  a  justice  of  the  peace,  he  may  plead  not  guilty  and  also  a 
tender  of  amends  ;  but  the  reason  is,  that  there  the  tender  does  not  admit  a  debt.  If 
the  plaintiff  refuses  the  sum  tendered  as  amends,  he  has  no  remedy  for  it  after-[437]- 
wards  ;  so  that  there  the  pleas  are  not  inconsistent.  The  plea  of  tender  of  amends 
is  not  in  denial  of  the  cause  of  action,  but  shews  an  act  done  before  action  which  bars 
the  remedy.  The  plaintiff  must  elect  whether  he  will  accept  the  amends  offered,  and 
if  he  refuses,  it  is  his  own  fault  if  he  is  barred.  The  only  respect  in  which  payment 
of  money  into  court  under  this  statute  differs  from  a  payment  into  court  in  cases 
under  the  new  rules,  is  that  those  rules  give  a  general  plea,  applicable  to  all  cases 
except  such  as  are  therein  specified  ;  whereas  this  statute  makes  that  general  form 
insufficient,  in  cases  to  which  the  statute  applies  ;  and  if  you  pay  money  into  court 
unfier  it,  you  must  bring  your  case  within  the  description  of  lil)cl  to  which  it  refers. 
The  intention  plainly  was  to  extend  to  certain  actions  of  libel  the  benefit  of  the  plea 
of  paj'ment  of  money  into  court,  as  it  existed  in  other  forms  of  action.  I  ought  to 
observe,  howevei-,  that  Mr.  Clark  is  mistaken  in  .saying,  that  no  action  for  libel  can 
be  maintained  without  proof  of  a  malicious  intention.  Everything  printed  or  written, 
which  reflects  on  the  character  of  another,  and  is  published  without  lawful  justification 
or  excuse,  is  a  libel,  whatever  the  intention  may  have  been  ;  and  under  the  general 
issue  the  defendant  may  deny  the  publication  of  the  alleged  libel,  or  shew  that  it  was 
not  of  an  injurious  nature,  or  shew  that  it  was  published  on  some  lawful  occasion. 

The  rule  will  therefore  be  alisolute  to  amend  the  order  and  rule  of  Court,  by 
confining  the  general  issue  to  such  part  of  the  declaration  as  the  plea  of  payment  into 
court  docs  not  apply  to. 

KoLFE,  B  ,  and  Pi.ATT,  B.,  concurred. 

Rule  absolute  accordingly. 

[438]  CUMMlNCi  V.  BEDBOROUCiH.(a)  1846. — Where  a  tenant  pays  property  tax 
assessed  on  the  premises,  and  omits  to  deduct  it  in  his  next  payment  of  rent,  he 
cannot  afterwai'ds  recover  the  amount  as  mo?ioy  paid  to  the  use  of  the  landlord. 

[Referred  to,  Duke  of  Beaufort  v.  Inland  Revenue  Cmnmissimiers,  [191.'5J  3  K.  B.  58.] 

Assumpsit.  The  first  count  of  the  declaration  was  fiamed  upon  a  special  agree- 
ment, whereby  the  defendant,  as  it  was  alleged,  in  consideration  that  the  plaintiff 

(a)  Decided  in  Hilary  Vacation  (Feb.  7). 
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would  surrender  to  him  a  term  of  years  in  a  portion  of  certain  premises  which  he 
held  as  tenant  to  the  defendant,  and  would  assign  to  him  the  furniture  and  effects  in 
that  part  of  the  demised  premises,  of  the  value  of  £300,  the  defendant  agreed  to 
withdraw  a  distress  for  rent,  and  to  pay  over  to  the  plaintiff  the  balance  of  the  X300, 
after  satisfaction  of  the  rent,  and  of  the  taxes  due  in  respect  of  the  premises ;  and  the 
breach  was  for  non-payment  to  the  plaintiff  of  such  balance,  amounting  to  £90.  There 
were  also  counts  for  money  had  and  received,  for  money  paid,  and  on  an  account 
stated. 

The  defendant  pleaded  non  assumpsit,  and  a  set-off  for  use  and  occupation,  &c. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  summer  assizes  for  Berkshire, 
1845,  it  appeared  that  the  plaintiff  was  tenant  to  the  defendant  of  three  houses, 
Nos.  5,  6,  and  7  Clarence  Crescent,  Windsor.  In  January,  184.5,  an  execution  was 
put  into  the  house  No.  6,  at  the  suit  of  one  Millard.  The  defendant  thereupon 
claimed  from  the  .sheriff  an  airear  of  rent  which  was  due  to  him,  amounting  to  £140. 
After  some  discussion,  a  compromise  was  come  to,  whereby  it  was  agreed  that  Millard 
should  take  to  the  furniture  of  the  house  No.  6,  valued  at  about  £300,  in  satisfaction 
of  his  debt,  and  should  pay  the  defendant  £100  in  satisfaction  of  his  rent;  and  that 
Millard  should  become  the  tenant  of  the  house  to  the  defendant,  instead  of  the 
plaintiff.  On  the  following  day,  January  15th,  the  defendant,  hearing  that  another 
execution  was  about  to  be  put  into  the  house  No.  7,  distrained  on  Nos.  5  and  7,  for 
£185  rent,  due  at  Christ-[439]-mas,  1844:  and  a  written  agreement  was  thereupon 
entered  into  between  the  plaintiff  and  the  defendant,  the  purport  of  which  was,  that 
the  furniture  in  No.  7  should  be  taken  to  by  the  defendant,  at  the  estimated  value  of 
£295,  from  which  the  amount  of  the  rent,  and  a  further  sum  of  £20  (in  consideration 
of  the  defendant's  taking  to  the  house  No.  7,  without  notice),  were  to  be  deducted, 
leaving  a  balance  of  £90,  which  the  defendant  was  to  retain  as  security  for  the 
payment  of  the  rent  thereafter  to  become  due  for  No.  5,  and  of  an}'  rates  and  taxes 
then  due  in  respect  of  any  of  the  three  houses.  The  Lord  Chief  Justice  ruled,  that 
the  agreement  alleged  in  the  first  count  of  the  declaration  was  not  proved  liy  this 
evidence ;  it  was  contended,  however,  that  the  plaintiff  was  entitled,  on  the  count  for 
money  paid,  to  a  verdict  for  the  sum  of  61.  14s.  4|d.,  which  was  the  amount  of  several 
.payments  made  by  the  plaintiff  for  property  tax,  in  respect  of  the  three  houses,  for 
the  period  between  October,  1842,  and  April,  1844,  which  he  had  not  deducted  out 
of  any  subsequent  payments  of  rent,  and  for  which  no  provision  had  been  made  in 
the  agreement.  The  defendant's  counsel  contended,  that  the  payment  of  these  sums 
was  to  be  considered,  under  the  circumstances,  as  voluntary  on  the  part  of  the  plaintiff, 
and  that  they  could  not  be  recovered  back  in  this  action  :  and  Denhy  v.  Moore  (1  B. 
&  Aid.  123)  was  cited.  The  Lord  Chief  Justice  was  of  that  opinion,  and  directed  a 
verdict  for  the  defendant,  giving  the  plaintiff'  leave  to  move  to  enter  a  verdict  for 
him  for  61.  14s.  4  id. 

In  last  Michaelmas  Term,  ^A  hateley  obtained  a  rule  nisi  accordingly,  against  which 

F.  V.  Lee  and  Bramwell  now  shewed  cause.  There  is  no  foundation  for  the  argu- 
ment, that  the  plaintiff'  was  entitled  to  recover  back  this  sum  as  money  paid  to  the 
use  of  the  defendant.  The  Property  Tax  Act,  5  &  6  Vict,  c,  35,  s.  60,  Schedule  (A.), 
No.  4,  Rule  9,  (which  is  in  the  same  [440]  terms  as  the  46  Geo.  3,  c.  65,)  enacts,  that 
"  the  occupier  of  any  lands,  &c.,  being  tenant  of  the  same,  and  paying  the  said  duties, 
shall  deduct  so  much  thereof  in  respect  of  the  rent  payable  to  the  landlord  for  the 
time  being,  as  a  rate  of  7d.  for  every  20s.  thereof  would,  by  a  just  proportion,  amount 
unto,  which  deduction  shall  be  made  out  of  the  first  payment  thereafter  to  be  made 
on  account  of  rent  .  .  .  and  the  tenant  paying  the  said  assessment  shall  be  acquitted 
and  discharged  of  so  much  money,  as  if  the  same  had  actually  been  paid  unto  the 
person  to  or  for  whom  his  rent  shall  have  been  due  and  paj-able.  The  tenant,  there- 
fore, is  not  entitled  to  make  the  deduction  until  the  rent  becomes  due  and  is  paid 
thereafter.  If,  then,  this  settlement  between  the  parties  amounted  to  a  payment  of 
rent,  the  plaintiff  should  then  have  deducted  the  amount  of  these  assessments  :  Denhy 
V.  Moore ;  if  it  did  not,  then  the  time  for  making  the  deduction  has  not  yet  arrived. 
[Pollock,  C.  B.  The  property  tax  is  assessed  upon  the  land ;  the  landlord,  being  out 
of  possession,  is  not  personally  liable  ;  if  the  tenant  fails  to  pay  the  tax,  there  are  no 
means  of  getting  it  from  the  landlord.  Alderson,  B.  In  Denhij  v.  Moore,  Abbott,  J., 
and  Holroyd,  J.,  consider  the  payment  of  the  tax  by  the  tenant  as  payment  of  so 
much  of  the  next  rent  due  by  him  to  the  landlord  ;  if  so,  the  payment  afterwards  of 


15M.  &W.  441.  CUMMING    V.  BEDBOROUGH  923 

the  full  rent  might  entitle  him  to  I'eceive  back  the  surplus  as  money  had  and  received  ; 
but  here,  upon  the  agreement,  it  does  not  appear  that  the  landlord  has  been  overpaid  ; 
we  do  not  know  whether  he  did  not  actually  pay  the  property  tax.  Piatt,  B.  Besides, 
the  payment  to  the  tax  collector  does  not  relieve  the  landlord  from  any  paj'ment ; 
how  then  is  it  money  paid  to  his  use  1  Parke,  B.  There  is  no  implied  request  by  the 
landlord  to  the  tenant  to  pay  it]  No ;  the  payment  is  not  in  discharge  of  any 
obligation  of  the  landlord.  Suppose  A.  let  a  house  to  B.,  and  B.  sublet  it  to  C,  C. 
to  I).,  and  D  to  E.,  at  rack  rents  ;  E.  is  forced  to"pay  the  property  tax  ;  D.  is  not  liable 
at  all  [441]  for  it,  yet  he  is  to  allow  it  in  the  first  instance  : — surely  it  could  not  be 
money  paid  to  his  use,  when  eventuallv  it  would  never  come  out  of  his  pocket.  The 
landlord  cannot  refuse  to  deduct  it  from  the  next  rent ;  he  would  be  a  wrong-doer 
thereby,  just  as  much  as  if  he  were  to  receive  the  whole  rent  when  part  had  been  paid. 
Indee(l,  the  103rd  section  of  the  act  imposes,  for  such  refusal,  a  penalty  of  £.50.  This 
case  Ciiiniot  be  decided  in  favour  of  the  plaintiff  without  overruling  Z'e/ii// v.  Moore; 
for  when  the  Court  there  decided  that  payment  of  this  tax  by  the  tenant  was  part 
payment  of  the  rent,  they  in  effect  decided  that  it  was  not  money  paid  to  the  use  of 
the  landlord.  So,  where  the  tenant  had  paid  the  property  tax,  it  was  held  that  he 
had  a  right,  in  an  action  brought  against  him  for  use  and  occupation,  to  deduct  it  at 
the  trial :  haker  v.  Davis  (3  Campb.  474).  [Parke,  B.  Franklin  v.  Carter  (1  C.  B. 
750)  also  shews,  that,  in  covenant  for  rent,  the  defendant  may  plead  the  payment  of 
property  tax  in  bar  of  so  much  of  the  demand.] 

But,  further,  it  does  not  appear,  in  point  of  fact,  that  the  landlord  has  received 
the  amount  of  these  assessments.  Suppose  the  rates  and  taxes  due,  at  the  time  of 
the  agreement,  amounted  to  £90  and  more,  then  the  defendant  would  not  receive  any 
of  the  current  quarter's  rent.  [Parke,  B.  You  say,  non  constat  that  the  £90  would 
pay  the  accruing  rent,  plus  the  rates  and  taxes  then  due,  plus  the  property  tax  paid.] 
Yes ;  that  is  left  entirely  in  doubt  upon  the  facts  of  the  case. 

Whateley  and  VouJes,  contra.  If  the  action  of  money  paid  will  not  lie  for  the 
tenant  who  pays  the  property  tax  under  such  circumstances,  how  is  he  to  get  back  the 
money?  [Parke,  B.  It  does  not  follow,  that,  if  money  paid  will  not  lie,  there  is  uo 
other  remedy.]  It  is  a  fallacy  to  suppose  that  it  is  a  pajMuent  of  rent :  it  is  payment 
of  a  tax  which  is  [442]  paj'able  in  the  first  instance  by  the  occupier,  and  repayable 
to  him  by  the  landlord.  The  ground  of  decision  in  Denhij  v.  Moore  was,  that  the 
payment  of  the  whole  rent,  at  the  time  when  it  was  in  the  tenant's  power  to  have 
deducted  the  amount  of  the  tax,  was  a  voluntary  payment  by  him,  and  therefore  the 
amount  of  the  tax  could  not  be  recovered  back  by  him  in  an  action  for  money  had 
and  received.  But,  in  Graham  v.  Tain  (1  M.  &  Selw.  609),  whei'c  the  tenant  of 
pr-emises  under  a  lease  agr-eed  to  pay  all  taxes,  except  the  pr'opcrty  tax,  which  the 
landlord  agreed  to  allow,  but  aftcrwar-ds  distr-ained  and  sold  for  the  whole  rent, 
without  making  such  allowance,  knowing  that  the  tcnarrt  had  paid  the  tax  to  the 
collector-,  it  was  held  that  the  tenant  might  recover  the  amount  fr'om  the  landloi'd  in 
an  action  for  morrey  had  and  received.  [Alder-son,  B.  To  make  the  cases  parallel, 
you  should  shew  that  the  plaintiff'  here  has  paid  the  whole  rent]  He  has  done  so. 
Wheir  the  agreement  was  come  to  no  rent  was  due  ;  the  r-ent  previously  payable  had 
been  satisfied  by  the  distress.  In  Spragg  v.  Hammond  (2  Br-od.  &  B.  .59),  where,  on 
a  distress  being  made  for  the  whole  rent,  a  deductioir  for  land  tax  was  refused,  arrd 
protested  against  by  the  terrant,  who,  nevertheless,  continued  to  pay  the  tax  for  five 
years  afterwards,  without  r-enewing  the  objection  as  to  the  non  liability,  this  was 
r-ightly  held  to  be  a  voluntar-y  payment.  Awlreio  v.  Hancock  (1  Br-od.  &  B.  37)  is  to 
the  same  effect.  But  her-e  the  paymerrt  was  rrot  voluntary  orr  the  part  of  the  plaintiH': 
it  was  made  under  a  mistake  of  facts,  arrd  at  a  time  when  no  rcrrt  was  due  from  him. 

PoLr/)CK,  C.  B.  I  am  of  opirrion  that  this  rule  ought  be  discharged.  [His  Lnr-d- 
ship  stated  the  facts  of  the  case,  and  coirtirrired  :]  The  special  agieenrcnt  alleged  in 
the  declaratiorr  was  rrot  proved  by  the  eviderrce,  arrd  the  Lord  [443]  Chief  Justice, 
Ireirrg  of  opinion  that  the  amount  of  the  pr-oper-ty  tax  paid  by  the  |)laiiitilf  could  irot  be 
recover-ed  back  irr  this  action,  dir-ected  a  ver-dict  for  the  deferrdant  orr  all  the  issues, 
sirbject  to  a  motion  to  enter  a  ver-dict  for  the  ))laintit}' for  (il.  14s.  4id.,  the  amount  of 
the  pr-operty  tax,  on  the  count  for  money  paid.  I  abstairr  from  givirrg  any  opirrion 
in  this  case,  whether  morrey  paid,  or  money  had  arrd  r-eceived  would  lie  to  recover  back 
the  amount  of  the  tax,  if  not  dedrrctcd,  as  it  ought  to  be,  out  of  the  rrext  r-ent  ;  because, 
irr  this  case,  the  plaintiff's  remedy,  if  any,  was  uporr  the  special  agreement,  arrd  that 
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only ;  if  he  has  no  remedy  under  it,  he  has  none  at  all.  By  that  agreement,  the 
rights  of  the  respective  parties,  arising  upon  the  whole  transaction,  were  regulated  ; 
and  the  plaintiff  having  agreed  that  the  defendant  should  retain  the  £90  as  a  security 
for  the  accruing  rent,  and  for  the  rates  and  taxes  then  due  in  respect  of  the  premises, 
he  cannot  claim  to  recover  back  any  part  of  it  until  they  are  satisfied. 

Parke,  B.  I  think  this  is  a  very  clear  case.  In  the  first  place,  I  am  of  opinion 
that  the  tenant,  after  he  has  paid  the  property  tax,  and  omitted  to  deduct  from  the 
next  rent,  cannot  sue  the  landlord  for  the  amount.  He  is  not  in  the  situation  of 
having  paid  money  to  the  use  of  the  landlord,  but  in  that  of  a  tenant  who  has  paid 
rent  in  advance.  The  transaction  between  these  parties  in  January,  184:5,  was  in  the 
nature  of  a  compromise,  and  thereby  all  demands  were  settled  up  to  that  time ;  and 
the  plaintiff  did  not  then  cl.dm  to  be  entitled  to  deduct  the  property  tax.  Not  having 
done  so,  he  cannot  recover  it  back,  either  as  money  paid,  or  money  had  and  received. 

Alderson,  B.  If  an  action  for  money  paid  will  not  lie  in  this  case,  the  plaintiff 
is  out  of  court.  Money  had  and  received  would  not  lie,  because  it  is  not  shewn  that 
the  [444]  rent  was  overpaid  at  all.  It  either  is  a  voluntary  payment,  or  it  is  no 
payment  at  all. 

Platt,  B.  This  tax  is  assessed  upon  the  occupier ;  he  is  bound  to  pay  it ;  and 
the  tenant's  remedy  is  to  recompense  himself  out  of  the  next  rent.  The  money  paid 
by  him  for  the  tax  is  paid  in  part  .satisfaction  of  the  rent ;  and  how  can  money  paid 
in  part  satisfaction  of  the  rent,  be  paid  to  the  use  of  the  landlord  ?  Again,  how  can 
it  be  money  had  and  received  to  the  use  of  the  plaintiff?  Where  a  tenant  has 
voluntarily  paid  the  whole  rent,  and  afterwards  pays  a  landlord's  tax,  even  then  he 
cannot  have  an  action  for  money  had  and  received. 

Rule  dischaiged. 

RoDGERS  AND  ANOTHER  V.  Maw.  April  28,  1846. — Where  the  amount  proved  under 
a  plea  of  set  off",  pleaded  to  the  whole  declaration,  does  not  cover  the  plaintiH's 
demand  in  the  action,  the  defendant  cannot  have  a  verdict  on  the  plea  for  the 
amount  proved,  but  it  will  go  in  reduction  of  damages. — The  plaintiff  and  the 
defendant  were  partners.  They  dissolved  the  partnership,  the  plaintiff  agreeing 
to  take  all  the  debts  of  the  firm  upon  himself,  and  to  release  the  defendant  from 
liability,  and  the  defendant  giving  him  a  bond  for  a  certain  sum  payable  by 
instalments.  The  plaintitl'  failed  to  pay  a  debt  due  from  the  firm,  whereupon 
the  creditors  sued  the  defendant,  and  obtained  judgment,  and  issued  a  fi.  fa., 
under  which  the  sheriffs  seized  and  sold  the  defendant's  goods,  and  out  of  the 
proceeds  paid  the  debt.—  Semble,  that,  in  an  action  on  the  bond,  the  defendant 
was  entitled  to  set  off,  as  money  paid,  the  sum  so  paid  by  the  sheriff. 

[S.  C.  4  D.  &  L.  66 ;  16  L.  J.  Ex.  137.] 

Debt  on  bond,  in  a  penalty  of  £4000,  conditioned  for  the  payment  of  £2000  by 
instalments.  Pleas,  non  est  factum,  and  a  set-off;  on  which  issues  were  joined.  The 
cause  was  tried  before  Rolfe,  B.,  at  the  Spring  Assizes  at  Liverpool,  1844,  when  a 
verdict  was  taken  for  the  plaintiffs,  damages  £172.5,  subject  to  a  motion  to  reduce  the 
damages.  A  rule  was  accordingly  obtained  for  that  purpose,  and  the  case  was  argued 
in  Easter  Term,  1844,  by  Martin  and  Crompton  for  the  plaintiff',  and  by  Knowles 
and  Cowling  for  the  defendant.  The  facts  and  arguments  sufficiently  appear  from 
the  following  judgment,  which  was  now  delivered  by 

[445]  Pollock,  G.  B.  This  was  an  action  on  a  bond,  with  a  penalty  of  £4000, 
conditioned  for  the  payment  of  £2000  by  different  instalments.  At  the  trial  before 
my  Brother  Rolfe,  at  the  Liverpool  Spring  Assizes,  1844,  it  appeared  that  the  defen- 
dant pleaded  a  set-off",  on  which  issue  was  joined.  The  periods  of  payment  had  all 
elapsed,  and  £172.5  remained  due,  which  was  claimed  in  the  action. 

The  defendant's  set-off'  arose  under  these  circumstances ;  The  two  plaintiffs  and 
the  defendant  had  been  partners.  They  agreed  to  dissolve  the  partnership  in  1840  ; 
the  two  plaintiff's  agreed  to  take  all  the  debts  on  themselves,  and  to  release  the  defen- 
dant from  all  liability  as  to  the  joint  concern  ;  and  this  was  the  consideration  for  the 
bond  upon  which  the  action  was  brought.  We  have  no  doubt  that  this  amounted  to 
a  covenant  to  pav  the  debts,  and  that,  as  between  the  plaintiffs  and  the  defendant, 
the  defendant  became  surety  only.     The  plaintiff's,  however,  did  not  pay  all  the  debts  ; 
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but  the  (lefendiuit  was  sued,  with  them,  by  the  holder  of  a  !)ill  for  £1730,  dated  in 
September,  1839,  drawn  by  one  of  the  plaintiffs  of  the  lirm.  Before  this  action  was 
brought,  the  defendant  had  paid  to  the  holder  of  the  note  three  sums  of  £500,  £500, 
and  £G0,  amounting  to  £1060;  and  a  sum  of  £-118  had  been  paid  by  the  sheriff, 
under  an  execution  against  the  defendant's  goods,  in  an  action  at  the  suit  of  the 
holder  of  the  note.  At  the  trial,  a  verdict  was  taken  for  the  sum  claimed  in  the 
action,  viz.  £1725,  and  leave  was  reserved  to  the  defendant  to  move  to  reduce  that 
amount  to  2161.  6s.  Id  ,  or  such  sum  as  the  Court  should,  under  the  circumstances, 
direct  Mr.  Kuowles  accordingly  obtained  a  rule  to  shew  cause  in  Easter  Terra, 
18-44,  which  was  argued  before  my  Brothers  Gurney  and  Rolfe,  and  myself,  in  the 
same  term. 

Two  points  were  made  on  behalf  of  the  plaintiffs.  First,  that,  as  the  set-off  proved 
did  not  cover  the  plaintiH's'  demand,  the  plea  was  disproved,  and  could  not  avail  in 
reduction  of  damages  ;  2ndly,  that,  as  part  of  the  set-ofl'  [446]  consisted  of  money 
levied  under  an  execution  against  the  defendant's  goods,  and  not  paid  by  the  defen- 
dant directly  in  money,  it  could  not  be  made  the  subject  of  set-off  as  money  paid  : 
and  the  case  of  Moore  v.  Pi/rke  (1 1  East,  52)  was  cited  as  an  authority  on  that  point. 

With  respect  to  the  first  point,  there  is  no  set-off  at  common  law  ;  it  is  merely 
under  the  statutes  of  set-off;  and  the  question  turns  upon  the  construction  which 
those  statutes  have  received,  or  ought  to  receive.  The  first  statute  is  the  2  Geo.  2, 
c.  22,  s.  13,  amended  and  made  perpetual  bv  the  8  Geo.  2,  c.  24,  ss.  4  &  5.  The 
expression  in  the  last  act,  that  "  in  case  the  plaintiff  shall  recover  in  any  such  action 
or  suit,  judgment  shall  be  entered  for  no  more  than  shall  appear  to  be  truly  and  justly 
due  to  the  plaintiff,  after  one  debt  being  set  against  the  other,  A-c,"  imports  that  a 
set-off,  if  pleaded  and  proved,  shall  prevail  in  reducing  the  amount,  though  it  may 
not  wholly  cover  the  plaintifls'  demand.  In  Collins  v.  Collins  (2  Burr.  820),  Lord 
Mansfield,  on  the  argument,  threw  out  that  a  setroff  under  the  8  Geo.  2,  must  have 
the  same  effect  as  payment  under  8  &  9  Will.  3,  c.  11;  arid  when,  after  deliberation, 
the  Court  gave  judgment,  it  was  expressly  held  that  a  set-off  was  equivalent  to  actual 
p.ayment,  and  that  a  balance  must  be  struck,  as  in  equity  and  justice  it  ought.  We 
believe  this  exposition  of  the  statute  has  been  acted  upon  ever  since  in  Westminster 
Hall,  and  has  not  been  doubted,  unless  the  mistaken  report  of  the  case  of  Tuck  v.  Tuck, 
in  7  Dowl.  P.  C.  373,  more  correctly  reported  in  5  M.  &  W.  109,  is  an  exception.  It 
is  contended  for  the  plaintiff,  that  if  the  plea  of  set  off,  pleaded  to  the  whole,  does 
not  in  proof  cover  the  whole,  it  will  avail  nothing,  and  not  only  the  defendant  cannot 
have  a  verdict  to  the  extent  of  the  set-off  proved,  (which  is  undoubtedly  correct,)  but 
the  set-oft",  though  proved,  cannot  operate  in  reduction  of  damages.  We  [447]  think 
this  cannot  be  supported  upon  authority  or  on  principle.  The  case  of  Turk  v.  Tuck 
(5  M.  &  W.  109),  cited  for  the  plaintift' from  7  Dowl.  873,  shews  that  the  defendant 
cannot  have  a  verdict  on  the  plea  of  set  off,  unless  the  plea  covers  the  plaiutitt"s 
demand,  either  as  it  stood  originally,  or  as  reduced  by  some  other  plea  ;  but  it  is 
no  authority  for  depriving  the  defendant  of  the  benefit  of  the  set-off  in  reduction  of 
damages  ;  for,  according  to  the  report  in  Meeson  &  Welsby,  (stated  by  the  counsel 
in  the  case  to  be  a  correct  report,)  this  benefit  was  expressly  allowed.  In  Ctmsins  v. 
I'atldon  (2  C.  M.  &  R.  517),  it  was  held  that  the  plea  of  set-oft' was  not  now  to  be 
construed  strictly  :  and  in  Moore  v.  IhitUn  (7  Ad.  &  Ell.  595  ;  2  N.  &  P.  436),  it  was 
held  that  a  plea  of  set-off  was  not  divisible  ;  and  that,  if  it  failed  to  cover  the  demand, 
the  plaintiff  was  entitled  to  a  verdict  on  the  whole  plea  But  there  is  nothing  in 
that  case,  or  in  any  of  the  cases,  to  shew  that  the  defendant  might  not  have  the 
benefit  in  reduction  of  the  damages,  although  the  plea  was  found  against  him  ;  and, 
in  giving  the  judgment  of  the  Court  in  that  case,  Lord  Donman  says,  "  though  the 
plea  is  no  bar  to  the  action,  the  residue  might  reduce  the  damages  "  In  Tuck  v.  Turk, 
the  set-oft' was  allowed  at  the  trial  to  reduce  the  damages,  though  the  Court  would 
not  enter  a  verdict  for  the  amount  proved  ;  and  in  Haines  v.  Hulcher  (9  C.  ^  P.  725), 
the  same  course  was  adopted.  Wo  are  therefore  clearly  of  opinion,  that,  as  to  the 
sums  actually  paid,  the  set-oft' must  avail  in  reducing  the  damages. 

With  respect  to  the  other  point,  it  is  certainly  decided,  in  Moure  v.  I'l/rkc,  that 
where  the  goods  of  a  party  taken  as  a  distress  for  rent,  which  ought  to  have  been  paid 
by  another,  were  actually  sold,  the  party  injured  could  not  recover  as  for  money  paid, 
though  he  might  have  maintained  such  an  action,  had  he  paid  the  rent  in  money 
under  the  [448]  pressure  of  the  distress,  instead  of  allowing  his  goods  to  be  sold  :  see 


926  DOE    V.  EARLES  15  M  &  W.  449. 

£xaU  V.  Partridge  (8  T.  E.  308).  The  present  case  is  not  precise!}'  the  same  :  here  the 
defendant's  goods  were  taken,  not  under  a  distress,  but  under  a  writ  of  fi.  fa.,  which 
directs  the  sheriff  to  make  of  the  defendant's  goods  in  that  action  "so  much  money  : " 
and  the  sheriff  has  so  done  ;  he  has  made  money  of  the  defendant's  goods,  and 
therewith  has  paid  the  claim  in  the  action.  The  redress  for  money  paid  is  much 
more  simple  and  beneficial  than  a  special  action  upon  the  case  ;  of  which  this  is 
an  instance.  Hei'e  the  plaintiffs  are  suing  on  the  consideration  for  their  promise  to 
indemnify,  and  the  defendant,  it  is  contended,  cannot  set  off  the  money  paid  by  the 
produce  of  his  goods  in  consequence  of  the  breach  of  that  promise.  We  cainiot  see 
upon  what  principle  a  man  may  not  set  off  money  paid  by  the  produce  of  his  goods, 
as  well  as  money  paid  indirectly,  without  any  sale  of  his  goods.  If  a  man's  goods  are 
taken  by  an  act  of  trespass,  and  are  subsequently  sold  by  the  trespasser,  and  turned 
into  money,  he  may  maintain  trespass  for  the  forcible  injury  ;  or,  waiving  the  force, 
he  may  maintain  trover  for  the  wrong  ;  or,  waiving  the  tort  altogether,  he  may  sue 
for  money  had  and  received.  In  this  case,  the  surplus  of  the  sale,  after  paying  the 
debt,  would  clearly  belong  to  the  party,  and  he  might  sue  the  sheriff'  as  for  money 
had  and  received  ;  and  if  with  the  residue  the  sheriff'  has  paid  a  debt  that  the 
plaintiff's  were  bound  to  paj',  we  think  it  is  at  least  doubtful  whether  it  be  not 
more  in  the  spirit  of  the  law  that  a  set-off'  should  be  allowed  in  such  a  case,  than 
that  a  party  should  be  di-iven  to  a  special  action.  In  Mcrryiueather  v.  Nb-an  (id.  186), 
an  action  had  been  brought  against  two  defendants  for  a  tort,  and  the  damages 
recovered  were  levied,  as  the  report  states,  wholly  on  the  plaintiff,  and  he  sued  as  for 
money  paid.  It  was  decided  that  no  contribution  could  be  claimed  as  between 
wrong-[449]-doers  ;  but  neither  at  the  trial,  nor  on  the  motion,  was  it  suggested  that 
the  action  would  not  lie,  because  the  money  was  levied,  and  not  paid,  if  that  was  the 
fact,  as  may  be  collected,  though  not  with  certainty,  from  the  report.  Lord  Kenyon, 
in  that  case,  said  there  was  a  clear  distinction  between  tort  and  assumpsit;  and 
intimated  that  the  action  might  have  been  maintained,  if  the  action  had  been  one  of 
contract,  and  not  tort :  and  it  may  be  observed,  that  this  ease  was  not  cited  at  the 
bar,  or  noticed  by  the  Court,  in  Moore  v.  Pyrke.  With  respect  to  the  necessity  of 
actual  payment  of  money,  it  may  be  remarked,  that  although,  in  Maxwell  v.  Jameson 
(2  B.  &  Aid.  51),  it  was  held  that  giving  a  bond  to  pay  is  not  equivalent  to  payment, 
yet  in  Barclay  v.  Gooch  (2  Esp.  571),  l^oi'd  Kenyon  decides,  that,  if  a  surety  satisfied 
and  extinguished  the  debt  of  the  principal  by  giving  a  note  which  was  accepted  as 
payment,  he  might  maintain  an  action  for  money  paid  before  the  note  was  due.  Upon 
the  whole,  we  think  there  is  so  much  doubt  in  applying  the  case  of  Mvore  v.  Pyrke  to 
the  present  case,  or  in  the  principle  of  that  decision,  that  we  think  an  opportunity 
ought  to  be  given  to  the  defendant  (if  he  desires  it)  to  put  this  upon  the  record  by 
special  verdict  or  bill  of  exceptions,  which  can  easily  be  done  by  arrangement  between 
the  parties. 

i  he  case  stood  over  for  this  purpose,  but  it  was  afterwards  compromised. 

[450]  Doe  d.  Haw  v.  Earles  and  Another.  April  29,  1846. —  Devise  as 
follows  : — "I  dispose  of  all  my  effects  as  follows  :  All  my  household  goods,  live 
stock,  furniture,  plate,  wearing  apparel,  and  other  eft'ects  at  this  time  in  my 
possession,  or  that  may  hereafter  become  my  property,  unto  my  wife  J.  H.  I 
bequeath  to  J.  P.  £200,  to  be  paid  to  her  at  the  death  of  my  wife.  But  if  my 
wife  after  my  decease  see  fit  to  mairy,  her  second  husband  shall  have  no  claim 
whatsoever,  that  is,  to  sell  or  dispose  of  any  part  of  the  property  now  or  hereafter 
may  be  in  my  possession ;  but  the  above  sum  of  £200  shall  be  paid  to  J.  P.  at 
the  time  of  my  wife's  marriage : " — Held,  by  Pollock,  C.  B.,  and  Parke,  B., 
Piatt,  B.,  dissentiente,  that  a  remainder  in  fee  in  real  estate  did  not  pass  by  this 
devise. 

[S.  C.  16  L.  J.  Ex.  242.     Eeferred  to,  Hall  v.  Hall,  [1892]  1  Ch.  361.] 

In  pursuance  of  an  order  of  Piatt,  B.,  made  on  the  26th  May,  1845,  by  consent, 
in  the  aljove  cause,  the  following  case  was  stated  for  the  opinion  of  this  Court. 

John  Haw,  being  seised  in  fee  simple  of  certain  freehold  houses,  situate  in  Hoxton, 
in  the  county  of  Middlesex,  in  remainder  expectant  upon  the  decease  of  Martha 
Simpson,  who  survived  him,  made  his  will,  bearing  date  the  14th  March,  1844,  and 
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duly  executed,  in  the  following  words  : — "  In  the  name  of  God,  Amen.  I,  John  Haw, 
of  No.  5  Stapel-street,  in  the  parish  of  St.  Mary  Magdalen,  Bermondsey,  in  the 
borough  of  Southwark,  in  the  county  of  Surrey,  being  of  sound  mind,  do  hereby 
make,  publish,  and  declare  this  to  be  my  last  will  and  testament,  and  do  dispose  of 
all  m\'  effects  as  follows  : — All  m_v  household  goods,  live  stock,  furniture,  plate,  wearing 
apparel,  and  other  effects  at  this  time  in  my  possession,  or  that  hereafter  become  my 
property,  unto  my  dearly  beloved  wife,  Jane  Haw.  I  do  further  bequeath  to  Jane 
Parker  the  sum  of  £200,  to  be  paid  to  her  at  the  death  of  my  wife.  But  if  my 
beloved  wife,  after  mj'  decease,  see  good  to  marry,  her  second  husband  shall  have 
no  claim  whatsoever,  that  is,  to  sell  or  dispose  of  any  part  of  the  property,  now  or 
may  be  hereafter  in  my  possession.  But  the  above  sum  of  £".'00  shall  be  paid  to 
Jane  Parker  at  the  time  of  my  wife's  marriage.  And  I  do  declare  this  to  be  my 
last  will  and  testament.  And  I  do  appoint  my  dearlv  beloved  wife,  Jane  Haw,  to  be 
my  sole  executrix  hereto." 

The  testator  had  not,  at  the  time  of  making  his  will,  or  at  the  time  of  his  death, 
any  estates  or  real  pi'opert}'  of  which  he  was  to  come  into  possession  at  a  future 
period,  except  the  houses  of  which  he  was  seised  in  fee  in  lemainder,  as  before  stated. 
The  lessor  of  the  plaintiff  is  the  widow  of  the  testator,  John  Haw.  The  defendants, 
one  of  whom  is  the  [451]  heir-at-law  of  John  Haw,  are  in  possession  of  the  houses  in 
question. 

If  the  Court  shall  be  of  opinion  that  the  testator's  estate  in  remainder  in  the 
houses  in  question  passed  by  the  will  of  John  Haw,  the  judgment  is  to  be  in 
favour  of  the  lessor  of  the  plaintiff.  If  the  reverse,  the  judgment  to  be  in  favour  of 
the  defendants. 

The  question  for  the  opinion  of  the  Court  is,  whether  or  not  the  testator's  estate 
in  remainder  in  those  houses  passed  by  the  will  of  John  Haw  to  his  widow. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  21)  by 

Watson,  for  the  plaintiff.  The  real  estate  in  remaindei-  passed  by  this  devise  to 
the  widow  of  the  testator.  There  are  many  cases  to  shew  that  the  word  "  effects " 
may  be  construed  to  pass  real  property ;  and  here  it  is  obvious  on  the  whole  of  the 
will,  that  the  testator  did  not  intend  to  die  intestate  as  to  any  part  of  his  property. 
He  begins  by  stating  his  intention  to  dispose  of  "all  his  effects  ;"  and  when  he  after- 
wards uses  the  word  "  property,"  that  is  gi-amraatically  referable  to  the  last  preceding 
words,  "other  effects,"  and  is  to  be  taken  as  being  used  in  the  sense  which  is  legally 
attributable  to  it.  It  means,  in  substance,  "  whatever  property  I  have,  or  may  here- 
after have,  I  give  to  my  wife."  The  subsequent  proviso,  in  case  of  the  re-marriage  of 
the  wife,  conKrms  this  view  ;  for  there,  referring  to  the  .same  property  which  he  had 
previously  given  to  his  wife,  he  says  that  the  second  husband  has  no  claim  "to  sell  or 
dispose  of  any  part  of  the  property  "  that  then  was,  or  thereafter  should  be,  in  his 
possession.  The  intention,  therefore,  is  manifest  upon  the  whole  will ;  and  that  being 
so,  the  word  "effects"  will,  in  conformity  with  the  authorities,  be  held  to  pass  the 
real  estate.  He  cited  Marqitu  of  Tilrhfudd  v.  Hnmcasth  (2  Jurist,  610),  Juck-wn  v. 
Hurjan  (Cowp.  299;  3  Bro.  P.  C.  389),  Doc  d.  [452]  ChilcoU  v.  ll'Idle  (1  East,  33),  Due 
d.  JFaU  V.  Langlawh  (U  East,  730),  Doe  d.  Emus  v.  Emm  (9  Ad.  &  E.  719;  1  P. 
&  D.  -172),  Doe  d.  Toficld  v.  Tojield  (11  East,  240),  Doe  d.  Morqan  v.  Mor//an  (G  B.  &  C. 
512  ;  9  I).  &  R.  G33),  Doe  d.  Ilkk  v.  Dring  (2  M.  &  Selw.  448),  and  Doe  d.  Andrew  v. 
Lainchbwi/  (11  East,  290). 

Jervis,  for  the  heir-at-law.  The  heir  is  to  be  disinherited  only  by  clear  and 
unequivocal  words.  No  doubt  there  are  cases  which  decide  that  the  word  "  effects  " 
may  be  strained  to  carry  the  real  estate,  where  the  intention  so  appears  frcm  all  the 
other  parts  of  the  will :  but  it  is  equally  clear  that  its  prima  facie  meaning  is  personaltv. 
Here  the  testator,  being  at  the  time  of  making  his  will  the  owner  of  both  personal  and 
real  estate,  disposes  of  "  all  his  eli'ects,"  and  then  goes  on  to  enumerate  the  kind  of 
effects  he  means,  namely,  his  "  household  goods,  live  stock,  furniture,  plate,  wearing 
appaiel,  and  other  effects,"  that  is,  ejusdem  generis  with  those  spcclHed.  Then  he 
includes  in  the  bequest  all  effects  of  the  same  kind  which  may  hereafter  become  his 
propert)' — that  is,  of  which  he  may  hereafter  become  the  owner  or  pioprietor.  It  is 
an  establi.shcd  rule,  that  in  such  a  case  such  words  as  "other  effects,"  following  an 
enumeration  of  particular-  ellects,  are  to  be  construed  to  mean  effects  of  the  same  kind  : 
Gallieiv  v.  3Ioss  (9  \':  &  Cr.  267  ;  4  Man.  &  U.  468).  It  is  not  a  disposition  of  his 
effects  generally.     Nor   does   the   subsequent    part   of    the    will   conflict   with    this 
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construction ;  the  words  "  property  now  or  hereafter  in  my  possession  "  mean  merely 
"  the  things  which  now  are  or  shall  hereafter  become  mine,  of  the  kind  before 
mentioned."  He  then  proceeded  to  comment  upon  the  authorities  cited  for  the 
plaintift",  relying  strongly  on  Doe  d.  Hick  v.  Bring ;  and  cited  also  Doe  d.  Hurrell  v. 
[453]  Ilumll  (5  B.  &  Aid.  18),  Doe  d.  Bunny  v.  Emit  (7  Taunt.  80),  ll'iJkinson  v.  Mary- 
land (Cro.  Car.  147  ;  1  Eol.  Abr.  834),  Marquis  of  Hertford  v.  Lord  Lowiher  (7  Beav.  1), 
Trafford  v.  Bmige  (1  Eq.  Cas.  Abr.  201),  Hothum  v.  Suttmi  (15  Ves.  319),  Timewell  v. 
Perki7is  (2  Atk.  102),  and  Boe  d.  Helling  v.  Yeud  (2  N.  E.  214). 

Watson,  in  reply. (i)  Doe  d.  Hurrell  v.  Hurrell  simply  decided  that  the  word 
"estate"  was  controlled  by  its  association  with  ''effects  on  my  farm."  In  Doe  v.  Bout, 
words  sufficient  to  pass  real  estate  were  expounded  by  the  testator's  other  words,  used 
in  the  last  clause  of  the  will.  The  same  is  the  case  here.  None  of  the  other  cases 
cited  for  the  defendant  have  any  direct  bearing  ou  the  present  question.  In  Galliersy. 
Moss,  the  Court  did  not  apply  any  strict  rule  of  construction,  such  as  "  noscitur  a 
sociis,"  as  in  a  deed,  but  only  came  to  the  conclusion,  on  the  whole  contents  of  the 
will,  that  the  testator  did  not  intend  to  pass  mortgaged  estates. 
Cur.  adv.  vult. 

The   learned   Judges   differed   in   opinion,    and    now  delivered   their   judgments 
■  seriatim. 

Platt,  B.  This  action  of  ejectment  was  brought  by  Jane  Haw,  to  recover  certain 
freehold  houses  at  Hoxton,  claimed  by  her  as  a  devisee  under  the  will  of  John  Haw, 
her  deceased  husband.  The  will  was  in  these  terms.  [His  Lordship  read  it.]  At  the 
time  of  executing  this  will,  and  at  the  time  of  the  death  of  the  testator,  he  was 
seised  of  [454]  the  houses  in  remainder,  expectant  on  the  decease  of  Martha  Simpson ; 
and  the  question  in  the  cause  was,  whether  his  interest  therein  passed  by  the  will  to 
the  widow. 

A  devise  should  be  more  favourably  expounded  than  a  deed,  to  pursue,  if  possible, 
the  will  of  the  devisor,  who,  for  want  of  advice  or  learning,  may  have  omitted  the 
legal  or  the  proper  phrases.  Thus,  a  fee  may  be  given  without  words  of  inheritance, 
and  an  estate  tail,  without  words  appropriate  to  that  estate  by  a  will ;  so,  an  estate 
may  pass  by  mere  implication,  without  any  express  words;  as  where  a  man  devises 
lands  to  his  heir-at-law  after  the  death  of  his  wife,  she  shall  have  the  estate  for  life 
by  implication,  although  no  estate  be  given  to  her  in  express  terms.  The  instrument 
is  emphatically  termed  the  testator's  will,  and  is  entitled  to  receive  a  favourable 
interpretation,  and  as  near  to  his  mind  and  intention  as  may  be  consistently  with  the 
forms  of  law.  The  maxim  of  law  is,  "  voluntas  ultima  testatoris  est  perimplenda 
secundum  veram  interpretationem  suam."  The  mind  and  intent  of  the  testator  must 
be  collected  from  the  terms  of  the  instrument  itself,  as  explained,  if  apparently 
ambiguous,  by  the  nature  and  state  of  his  property  ;  and  words  not  only  inapplicable 
to  but  opposed  to  the  application  of  real  property,  have,  when  explained  by  other 
parts,  or  by  the  general  context  of  the  will,  been  deemed  sufficient  to  pass  this  property. 
Thus,  in  Doe  d.  Tofield  v.  Tojield,  the  words  "  personal  estate,"  so  explained,  were 
deemed  to  be  sufficient  for  the  purpose.  The  question  in  this  case  is,  what  did  the 
testator  intend  to  dispose  of  by  the  description  "  all  my  effects ; "  whether  the  subject 
of  intended  disposition  was  real  or  personal.  This  must  be  collected  from  the  terms 
of  the  whole  will,  coupled  with  the  nature  and  state  of  the  property  of  which  the 
testator  had  this  power  to  dispose.  "Benignfe  faciendse  sunt  interpretationes, 
propter  simplicitatem  laicorum,  ut  res  magis  valeat  quam  pereat ;  et  verba  intentioni, 
non  e  contra,  debent  inservire."  Had  the  word  "effects"  stood  alone,  and  without 
[455]  the  means  of  explanation,  the  authorities  would  forbid  its  being  extended  so  as 
to  include  the  real  estate  ;  but  the  context  of  the  whole  will,  in  this  particular  case, 
induces  me  to  think  that  the  testator  used  the  word  "  effects  "  as  synonymous  with 
the  word  property,  and  that,  in  using  the  words  "or  which  hereafter  becomes  my 
property,"  he  contemplated  a  disposition  of  the  remainder  in  question,  treating  it  as  a 
contingent  interest,  and  not,  as  one  skilled  in  the  law  would  have  done,  as  a  vested 

(i)  AYhateley  appeared  for  the  other  defendant,  who  was  a  trustee  in  possession  of 
the  premises,  and  had  appeared  and  pleaded  separately  by  another  attorney,  and 
claimed  to  be  also  heard  ;  but  the  Court  ruled  that  he  had  no  right  to  be  heard, 
inasmuch  as  one  and  the  same  question  only  was  raised  upon  the  case  by  both 
the  defendants. 
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interest,  expectant  on  the  determination  of  a  particular  estate.  This  view  is  contirnied 
by  his  words  in  describing  the  est;ite,  the  sale  of  which  by  an  aftertaken  husband  of 
his  widow  he  forbids,  as  " propeity  which  thereafter  might  be  in  his  possession."  It 
seems,  therefore,  to  me,  that  what  the  testator  meant  to  be  collected  from  the  dift'erent 
clauses  of  the  will,  as  explained  by  the  nature  and  state  of  the  property  over  which 
he  had  a  disposing  power,  was  to  devise  and  bequeath  the  whole  of  that  property, 
and  that  the  will  should  be  lead  as  if  the  word  "property  "  had  been  used  instead  of 
the  word  "  etl'ects  "  and  the  words  "or  which  may  be  hereafter  in  my  possession," 
instead  of  "  hereafter  to  become  my  property."  The  will  would  in  that  case  have 
been  unambiguous  altogether,  and  would  have  run  plainly  in  these  terms  : — "  I  do 
dispose  of  all  my  property  as  follows  : — All  my  household  goods,  plate,  finniture,  and 
other  property,  at  this  time  in  my  possession,  or  which  may  hereafter  be  in  my 
possession,  unto  my  dearly  deloved  wife  Jane  Haw,  &:c.  ;  but  if  my  belo\ed  wife,  after 
my  decease,  think  good  to  marry,  her  second  husband  shall  have  no  claim  whatever 
to  sell  or  dispose  of  any  part  of  the  property  now  or  which  may  be  hereafter  in  my 
possession."  If  this  is  a  correct  mode  of  dealing  with  this  will,  the  judgment  of  the 
Court  of  Queen's  Bench  in  Doe  v.  Laiujlamh  (14  East,  370),  and  in  Doc  d.  Morgan  v. 
Morijan  (6  B.  &  C.  512),  and  the  judgment  of  the  Vice-Cliancellor  of  England  in  [456] 
Farkiii  v.  Knight  (10  Jurist,  23),  are  authorities  to  shew  that  the  remainder  in  fee 
would  pass  by  such  a  devise.  I  therefore  think  the  judgment  should  be  for  the 
plain  tit}'. 

P.'VRKK,  B.  The  only  question  in  this  case  is,  whether  a  remainder  in  fee  in  certain 
houses,  of  which  a  testator  died  seised,  passed  by  his  will  to  his  widow.  I  am  of 
opinion  that  it  tiid  not.  The  will  is  as  follows  :— [His  Lordship  stated  it.]  The  words 
used  in  a  will  are  prima  facie  to  be  understood  in  their  ordinary  sense,  and  there  is  no 
doubt  that  the  meaning  of  the  word  "  effects  "  is,  in  common  parlance,  confined  to 
personal  things  ;  and  it  has  been  judicially  decided  to  bear  that  meaning,  unless  the 
context  shews  that  the  testator  used  it  in  a  more  comprehensive  sense.  This  was 
held  by  all  the  Court  of  King's  Bench,  in  the  cases  of  Cainjield  v.  Gilbert  (3  East,  510), 
and  of  Doe  v.  Lauglands  (14  East,  430) ;  and  although,  according  to  the  report  of  the 
case  of  The  Manpii'!  of  Titchfield  v.  Honicadk  (2  Jurist,  610),  Lord  Langdale  appears  to 
have  thought  that  the  word  might  originally  have  been  construed  to  embrace  all  the 
effects,  leal  and  personal,  of  a  man's  industry,  he  does  not  intimate  any  opinion  that 
the  decisions  ought  not  to  be  abided  by. 

Assuming,  then,  that  the  word  "  effects "  will  not  pass  real  estate,  unless  the 
context  shews  that  the  testator  intended  that  it  should,  the  sole  question  remains, 
whethei'  the  other  parts  of  this  will  shew  that  intention  so  clearly  as  to  disinherit  the 
heirat-law,  who  is  entitled  to  all  which  the  tesUitor  does  not,  by  express  words  or 
necessaiy  implication,  give  to  another.  I  think  there  are  no  words  which  sufficiently 
indicate  such  an  intention. 

He  disposes  of  all  his  effects  "as  follows" — so  that  what  follows  is  only  the 
disposition  of  what  he  terms  "effects."  The  words — "all  my  household  goods,  live 
stock,  furniture,  [457]  plate,  wearing  apparel,  and  other  effects,  now  in  my  possession, 
or  that  may  hereafter  become  my  propeity,  unto  my  wife  Jane  Haw,"  carry  the  case 
no  further;  only  such  "effects"  as  are  or  may  be  his  property  pass.  Then  the 
testator  proceeds  to  add,  that  if  his  wife,  after  his  decease,  see  good  to  marry,  "  her 
second  husband  shall  have  no  claim  to  .sell  or  dispose  of  any  part  of  the  property  now 
or  heieafter  in  my  possession."  These  words  mean  otily,  that  whatever  property  is 
left  to  the  wife,  shall  be  held  by  her  to  her  sole  and  separate  use,  independent  of  any 
future  husband.  The  words  may  be  applied  to  personal  as  well  as  real  estate,  and 
carry  the  case  no  further.  The  "  property  "  means  only  the  property  before  devised, 
that  is,  "effects"  merely. 

I  am  therefore  of  opinion  that  the  remainder  did  not  pass,  and  that  our  judgment 
ought  to  be  for  the  defendant. 

Pollock,  C.  B.  The  question  in  this  c;ise  turns  upon  the  meaning  which  is  to 
be  put  upon  the  word  "effects,"  as  appearing  in  the  present  will.  The  strqngest  case 
that  was  cited  on  the  argument,  on  the  meaning  of  the  word  "  ert'ects  "  in  a  will,  is 
the  case  of  Doe.  d.  Hick  v.  Dring,  which  I  apprehend  leniains  untouched  by  any 
subsequent  decision,  and  is  a  case  binding  on  us  as  an  authority.  In  that  case  it  was 
decided,  that  a  devise  of  "all  and  singular  my  eflbcts  of  what  nature  or  kind  soever," 
does  not  pass  the  real  estate,  where  it  cannot  be  collected  from  the  other  parts  of  the 
lix.  Div.  IX.— 30 
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will  that  such  was  the  testator's  intention.  Now,  on  reading  this  will,  I  cei'tainly 
should  not  conceive  that  the  testator  intended  to  give  his  wife  the  estate  of  which  he 
was  seised  in  fee  simple  in  remainder  expectant  on  the  decease  of  Martha  Simpson. 
He  says,  "  I  dispose  of  all  my  effects  as  follows : " — I  think  these  words  mean  his 
personal  estate,  and  not  the  real  as  well  as  the  personal  estate  : — and  having  thus 
declared,  in  the  introductory  part  of  the  will,  that  he  disposes  of  all  his  effects,  which 
I  read  "  personal  efl'ects,"  he  says,  "  All  my  household  goods,  live  stock,  furniture, 
plate,  wearing  apparel,  [458]  and  other  effects  at  this  time  in  mj'  possession,  or  that 
hereafter  may  become  my  property,  unto  my  dearly  beloved  wife,  Jane  Haw."  It 
seems  to  me,  that,  in  addition  to  the  will  professing  in  the  beginning  to  deal  only  with 
the  personal  property,  there  is  the  additional  argument  derived  from  this,  that  the 
words  "other  effects"  follow  the  enumeration  of  "household  goods,  live  stock, 
furniture,  plate,  and  wearing  apparel ; "  and  therefore,  a  fortiori,  are  to  be  considered 
as  meaning  personal  property  only.  He  goes  on  to  say,  that  all  these  things  in  his 
possession,  "  or  that  may  hereafter  become  my  property,"  that  is,  things  of  that 
description  that  he  may  become  entitled  to,  are  to  go  to  his  dear  wife  ;  and  then  he 
bequeaths,  at  her  death,  a  legacy  of  £200,  or,  if  she  shall  marry,  to  be  paid  imme- 
diately on  her  marriage.  It  seems  to  me,  therefore,  that  the  word  "  effects,"  although 
undoubtedly  it  may,  if  the  words  to  be  found  in  the  will,  as  connected  with  the  state 
of  the  property  of  the  testator,  warrant  that  interpretation,  be  sufficient  to  pass  real 
property,  is  in  the  present  instance  to  be  confined  to  its  natural  and  legal  meaning, 
and  that  there  are  no  words  in  the  will  to  extend  it  beyond  that,  nor  any  circum- 
stances to  be  coupled  with  the  words,  to  create  an  opinion  that  the  testator  intended 
to  pass  any  thing  beyond  his  personal  property.  Even  if  I  were  asked  to  entertain 
any  speculation  on  that  subject,  my  judgment  is  clearly  that  he  did  not  intend  to  pass 
anything  more  than  the  personal  property. 

There  will  therefore  be  judgment  accordingly  for  the  defendant. 

Judgment  for  the  defendant. 

[459]  Collins  v.  Hopwood.  April  29,  1846.— The  London  Coal  Act,  1  &  2  Will.  4, 
c.  Ixxvi.  s.  57,  imposes  a  penalty  not  exceeding  £5  on  the  seller  of  coals,  for 
every  sack  that  shall  be  found  deficient,  on  its  being  weighed  in  pursuance  of  the 
act.  Held,  that,  where  several  sacks  are  sent  out  to  a  purchaser  at  the  same  time 
under  one  contract,  one  penalty  only  is  incurred  in  respect  of  a  deficiency  in 
weight,  though  every  sack  is  so  deficient ;  and  therefore,  where  seventeen  sacks 
were  so  found  deficient,  that  the  penalties  were  recoverable  by  action  of  debt  in 
one  of  the  superior  courts,  notwithstanding  s.  77,  which  directs  that  all  penalties 
imposed  by  the  act  not  exceeding  £2.5,  shall  be  levied  and  recovered  before 
justices  of  the  peace. 

[S.  C.  16  L.  J.  Ex.  124.] 

Debt  for  penalties.  The  declaration  alleged,  that  heretofore,  and  within  three 
calendar  months  next  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the 
defendant,  then  being  a  seller  of  and  dealer  in  coals,  cariying  on  his  business  at  a 
certain  wharf,  within  the  distance  of  twenty-five  miles  from  the  General  Post  Office, 
in  the  city  of  London,  to  wit,  at  &c.,  at  the  wharf  aforesaid,  bargained  and  sold  to  the 
plaintiff,  at  his  request,  for  &c.,  a  certain  lai-ge  quantity  of  coals,  in  a  quantity  exceed- 
ing .500  lbs.  in  weight,  to  wit,  &c.,  to  be  delivered  to  the  plaintiff  as  purchaser  thereof, 
in  sacks,  and  not  in  bulk,  and  then  sent  from  the  said  wharf  in  a  certain  cart  a  large 
quantity  of  coals,  in  twenty  sacks,  as  and  for  the  said  quantity  so  bargained  and  sold 
as  aforesaid,  to  a  certain  place,  then  being  the  house  of  the  plaintiff,  within  the  city 
of  Westminster,  in  the  said  county,  to  wit,  &c.,  to  be  delivered  at  the  first-mentioned 
place  to  the  said  plaintifl'  as  the  purchaser  thereof,  and  then  also  sent  and  caused  to 
be  delivered  to  the  said  plaintiff,  as  such  purchaser,  immediately  on  the  arrival  of  the 
said  coals  at  the  last-mentioned  place,  and  before  the  unloading  of  the  same,  a  certain 
paper  or  ticket,  purporting  to  contain  a  statement  of  the  number  of  sacks  so  sent  as 
aforesaid,  and  of  the  weight  of  the  coals  in  each  and  every  of  such  sacks,  according  to 
the  exigency  of  the  statute  in  such  case  made  and  provided  ;  and,  by  the  said  paper 
or  ticket  so  delivered  as  aforesaid,  and  which  said  paper  or  ticket  was  directed  to  the 
said  plaintiff,  and  signed  by  the  said  defendant  as  the  seller  of  the  said  coals,  and  by 
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one  J.  C,  as  the  cartnan  deliverins;  the  same,  the  said  plaintiff  was  required  to  receive, 
&c.  [setting  it  out] ;  and  the  plaintiff  further  saith,  that  he  did  thereupon  require  the 
said  J.  C,  then  being  such  carman  delivering  the  same  as  aforesaid,  then  to  weigh 
successively  seventeen  of  the  said  [460]  twenty  sacks  of  coals  contained  in  the  said 
cart,  and  so  sent  for  delivery  as  aforesaid,  together  with  the  coals  therein  respectively, 
and  afterwards  in  like  manner  to  weigh  successively  the  said  seventeen  sacks  without 
any  coals  therein,  according  to  the  exigency,  etc.,  and  that  the  plaintiff  then  procured 
the  attendance  of  an  indili'erent  and  credible  person,  altogether  disinterested  in  the 
said  matter,  to  wit,  S:c.,  to  be  present  at  the  weighing  of  snch  coals  ;  and  the  ]jlaintiff 
further  saith,  that  the  said  several  sacks,  with  the  coals  therein,  were  then  and  there, 
before  the  house  of  the  plaintiff,  weighed  succes.sively  by  the  said  J.  C.  in  the  presence 
of  the  plaintiff  and  A.,  of  &c.,  then  being  such  indifferent  and  credible  person  as  afore- 
said, according  to  the  exigency,  &c.  ;  and  that,  upon  the  weighing  of  every  such  sack, 
it  ha])pened,  and  the  fact  was,  that  each  and  every  such  sack,  together  with  the  coals 
therein,  weighed  less  than  22  4lbs.,  to  wit,  itc,  and  that  the  said  several  sacks  did  not 
nor  did  any  or  either  of  them  contain  224  lbs.  net  of  coals  each  lespectively,  but  on 
the  contrary  contained,  &c.,  contrary  to  the  form  of  the  statute,  itc.  ;  whereby  and 
b\'  force,  &c.,  the  defendant,  then  being  such  seller  as  aforesaid  in  manner  aforesaid, 
forfeited  for  his  said  offence  the  sum  of  £5  for  every  such  sack  of  coals  so  found 
deficient  as  aforesaid,  then  and  there  amounting  in  the  whole  to  the  sum  of  £85. 
Breach,  in  non-payment  of  the  said  sura  of  £8.5. 

To  this  declaration  there  was  a  general  demurrer  ;  and  the  marginal  note  stated 
the  point  of  law  to  be,  that  the  penalties  for  which  the  declaration  proceeded  are, 
under  the  provisions  of  the  statute  1  &  2  Will.  4,  c.  76,  which  imposed  these  penalties, 
recoverable  only  before  a  justice  of  the  peace,  and  that  an  action  of  debt  does  not  lie. 

Joinder  in  demurrer. 

.Scotland,  for  the  defendant  (April  27). — The  question  in  this  case  turns  on  the 
consti'uction  of  the  .57th,  77th,  and  85th  sections  of  the  local  and  personal  act,  1  &  2 
Will.  4,  [461]  c.  Ixxvi.  The  57th  section  imposes  the  penalties  for  which  the 
declaration  proceeds  ;  and  the  words  used  are,  that  "  the  seller  or  sellers  of  such  coals 
shall,  for  every  such  sack  of  coals  that  shall  be  found  deficient,  forfeit  and  pay  any 
sum  not  exceeding  five  pounds.  By  that  section,  therefore,  a  discretionary  power  to 
mitigate  the  penalties  is  clearly  given.  Then,  by  the  77th  section,  it  is  enacted,  that, 
"  all  fines,  penalties,  itc.,  by  this  act,  or  by  virtue  of  the  powers  and  authorities 
thereof  imposed,  &c.,  not  exceeding  twenty-five  pounds,  shall  be  sued  for  within  one 
calendar  month  after  the  offence  or  offences  committed,  and  all  such  fines,  penalties, 
&c.,  shall  be  levied  and  recovered  before  any  justice  or  justices  of  the  peace,"  &c.  In 
the  present  case,  the  amount  of  the  penalties,  under  the  discretionary  power  given 
by  the  57th  section,  might  not,  in  the  aggregate,  exceed  the  sum  of  £25 ;  the 
jnri.sdiction,  therefore,  given  to  magistrates  by  the  77th  section,  applies  here.  Even 
if  the  deficiency  in  the  seventeen  sacks  be  looked  upon  as  constituting  but  one  offence, 
still,  as  the  amomit  of  the  penalty  is  made  not  merely  to  depend  on  the  number  of 
the  s.-icks,  but  may  be  reduced  at  discretion,  the  case  falls  within  the  magistrate's 
jurisdiction.  In  the  case  of  Jieeva  v.  Foole  (4  B.  it  C.  155),  which  was  an  action  on 
a  former  coal  act,  repealed  by  the  1  &  2  Will  4,  c.  Ixxvi.,  to  recover  penalties  for 
selling  one  description  of  coals  for  another,  the  distinction  between  the  case  wheie  a 
discretion  as  to  the  penalties  is  given,  and  where  no  such  discretion  exists,  is  pointed 
out.  There,  Abbott,  C.  J.,  referring  to  two  sections  of  the  act,  the  one  giving  by 
way  of  penalty  "any  sum  not  exceeding  40s.,"  and  the  other  directing  that  "all 
penalties,  not  exceeding  £20,"  should  be  sued  for  before  a  magistrate,  says,  that 
"where  a  statute  gives  a  discretionary  power  of  mitigating  penalties,  it  is  a  general 
rule  that  there  the  legislature  must  be  taken  to  have  intended  to  place  the  matter 
under  the  jurisdiction  of  the  justices  of  the  [462]  peace."  And  Cules  v.  Kmijhl 
(3  T.  K.  442)  is  a  clear  authority  to  shew,  that  where  power  is  given  to  justices  to 
hear  and  determine  an  offence  for  which  a  certain  penalty  is  imposed  by  statute,  the 
superior  courts  are  theieby  ousted  of  their  jurisdiction,  and  that  such  clauses  are 
introduced  for  the  benefit  of  the  prosecuted.  Then,  by  the  85th  section,  the  case  is 
made  still  clearer,  because  thereby  the  jurisdiction  of  this  Court  is  expressly  limited 
to  the  recovery  of  penalties  "  where  they  shall  exceed  the  sum  of  £25  by  this  act 
imposed,  for  any  offence  oi-  offences  committed  against  this  act."  The  effect  of  a 
different  construction  from  that  now  contended  for  would  be,  to  make  the  jurisdiction 
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of  this  Court  uncertain  ;  if  the  jury  are  to  aissess  the  amount  of  the  penalty,  and  they 
should  find  less  than  the  sum  of  £25  on  the  whole,  the  proceedings  would  then  appear 
under  the  act  to  be  without  jurisdiction.  On  the  other  hand,  if  this  construction  be 
upheld,  the  85th  section  will  not  thereby  be  rendered  inoperative  ;  for  there  are 
sections  of  the  act,  namely,  the  36th,  45th,  55th,  73rd,  and  75th,  which  impose  fixed 
and  certain  penalties,  with  respect  to  which  the  jurisdiction  can  at  once  be  ascer- 
tained. The  words  "  or  by  virtue  of  the  powers  and  authorities  thereof  imposed," 
found  in  the  77th  section,  and  omitted  in  the  85th,  afford  an  additional  argument  to 
shew,  that  the  intention  of  the  legislature  was  to  make  the  jurisdiction  of  magistrates 
applicable  to  all  cases  where  the  penalties  are  not  fixed  in  amount  by  the  act,  and 
thus  clearly  appearing  to  exceed  £25. 

Prideaux,  for  the  plaintiff,  was  not  heard,  the  Court  saying  that,  if  necessary, 
they  would  call  upon  him  before  they  delivered  judgment. 

Cur.  ad.  vult. 

The  Court  now  gave  judgment. 

[463]  Pollock,  C.  B.  This  is  an  action  brought  for  the  recovery  of  penalties 
under  the  57th  section  of  the  stat.  I  &  2  Will.  4,  c.  Ixxvi.  That  section,  after 
making  provision  for  the  providing  of  a  constable,  or  other  indiiferent  person,  to  be 
present  at  the  weighing  of  coals  delivered  in  sacks,  on  behalf  of  the  purchaser,  enacts, 
that  '.'  in  case,  upon  the  weighing  of  any  such  sack,  it  shall  happen  that  any  sack  or 
sacks  shall  not  contain  either  112  lbs.  or  224  lbs.  net  of  coals,  as  the  case  may  be, 
then  and  in  every  such  case  the  seller  or  sellers  of  such  coals  shall,  for  every  such 
sack  of  coals  that  shall  be  so  found  deficient,  forfeit  and  pay  any  sum  not  exceeding 
five  pounds."  In  this  case,  the  declaration  charges  that  the  defendant,  the  seller  of 
the  coals,  delivered  to  the  purchaser  seventeen  sacks  of  coals,  each  of  which  was  found 
deficient  in  weight,  and  in  respect  of  which  deficiency  the  plaintifl^  claims  penalties  to 
the  amount  of  £85.  I  think  the  true  construction  of  the  act  is,  that  one  ofl'ence,  and 
not  seventeen  distinct  offences,  was  thereby  committed,  and  one  penalty  of  £85,  not 
seventeen  penalties  of  £5  each,  was  incurred.  Not  only  does  that  appear  to  me  to 
be  the  reasonable  construction  of  the  statute,  but  the  case  of  Reeve  v.  Poole  is  a  direct 
authority  in  suppoit  of  it.  That  was  an  action  to  recover  penalties  under  the 
47  Geo.  3,  c.  68,  s.  33,  which  enacted,  that  if  any  vendor  of  coals  should  knowingly 
sell  one  sort  of  coals  for  and  as  a  sort  which  they  really  were  not,  within  the  limits 
therein  mentioned,  he  should  forfeit  for  every  such  olienee  £20  per  chaldron  for 
every  chaldron  so  sold.  Another  clause  provided,  that  all  penalties  not  exceeding 
£20  should  be  levied  before  a  justice  of  the  peace.  The  Court  of  Queen's  Bench 
held,  that,  as  the  amount  of  the  penalties  depended  upon  the  number  of  chaldrons 
sold,  and  the  plaintift"  had  brought  his  action  to  recover  twenty-five  penalties  of  £20, 
it  was  a  matter  not  within  the  jurisdiction  of  the  magistrate,  and  the  action  was 
properly  brought  in  that  court.  It  is  said,  however,  that,  inasmuch  as  the  penalty 
imposed  in  this  case  [464]  is  a  penalty,  in  respect  of  each  sack,  not  exceeding  £5,  if 
by  any  means  the  whole  amount  of  penalties  be  reduced  below  £25,  it  would  then 
appear  that  the  Court  was  without  jurisdiction.  But  those  words,  and  the  words 
"  not  exceeding  £25,"  in  the  77th  section,  appear  to  me  to  be  used  in  the  same  sense ; 
that  is,  a  penalty  or  penalties  the  whole  amount  of  which  does  not  exceed  that  sum. 
I  think,  therefore,  that  the  action  is  properly  brought  in  this  court,  and  that  the 
plaintiff  is  entitled  to  our  judgment. 

Parke,  B.  I  am  entirely  of  the  same  opinion,  and  think  it  is  perfectly  clear  that 
this  penalty  cannot  be  sued  for  before  a  magistrate.  He  has  no  power  to  impose  this 
penalty  of  £85,  but  only  a  penalty  not  exceeding  £25.  The  wording  of  the  85th 
section  is  not  quite  accurate,  but  it  is  clear,  it  was  intended  to  include  all  the  cases 
not  included  in  the  77th  section.  The  legislature  meant  that  there  should  be  the 
security  of  an  action  by  a  common  informer,  in  all  cases  where  the  aggregate  amount 
of  the  penalties  alleged  to  have  been  incurred  exceeded  £25.  The  word  "  recovered," 
in  the  85th  section,  must  therefore  be  read  "  sued  for." 

ROLFE,  B.  I  am  of  the  same  opinion.  I  think  that  in  this  case  there  were  not 
seventeen  penalties  incuired,  but  one  penalty  of  seventeen  times  £5. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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[465]  Doe  d.  Lloyd  and  Another  v.  Ingleby.  May  8,  1846. — A  lease  for  years 
contained  a  proviso  for  re-entry,  in  case  the  lessee  "  should  at  any  time  during 
the  term  commit  any  act  of  bankruptcy,  whereupon  a  commission  or  fiat  in  bank- 
ruptcy should  issue  against  him,  and  under  which  he  should  be  duly  found  and 
declared  a  bankrupt."  The  lessee,  being  a  trader,  committed  an  act  of  bank- 
ruptcy, on  which  a  fiat  issued  against  him,  and  he  was  by  the  commissioners 
found  and  declared  a  bankrupt ;  but  the  petitioning-creditor's  debt  on  which  the 
fiat  was  founded  was  proved  by  A.  &  B.,  as  partners,  whereas  it  was  due  to 
A.,  B.,  &  C,  as  partners.— Held,  by  Pollock,  C.  B.,  and  Piatt,  B.,  Parke,  B., 
dissentiente,  that  the  lessee  was  not  duly  found  and  declared  a  bankrupt,  within 
the  meaning  of  the  proviso. 

[Applied,  Hwsey  Estate  Company  v.  Steiger,  [1899]  2  Q.  B.  79.     For  former  proceedings 

see  14  M.  &  W.  91.] 

This  action  of  ejectment  was  tried  at  the  Summer  Assizes  for  Flintshire,  1845' 
before  Parke,  B.,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  on  the  following  case  : — 

By  indenture  of  lease,  dated  the  28th  of  April,  18.34,  the  lessors  of  the  plaintiff 
demised  to  Mr.  Thomas  Evans,  his  executors,  administrators,  and  ;issigns,  a  messuage 
or  dwelling-house,  and  other  premises,  in  the  town  of  Mold,  in  the  county  of  Flint, 
for  the  term  of  forty  years  from  the  date  thereof,  at  the  yearly  rent  of  £55,  subject 
to  a  proviso  that  if  the  lessee  should  assign  the  lease  for  all  or  any  part  of  the  term, 
without  the  consent  in  writing  of  the  lessors ;  or  "  in  case  he,  the  said  Thomas  Evans, 
should  at  any  time  or  times  thereafter  during  the  said  term  commit  anj'  act  or  acts  of 
bankruptcy,  whereupon  a  commission  or  fiat  in  bankruptcy  should  or  might  be  issued 
against  him,  and  under  which  he  the  said  Thomas  Evans  should  be  duly  found  and 
declared  a  bankrupt,"  the  term  should  determine  and  be  void,  and  thenceforth  it 
should  be  lawful  for  the  lessees  to  re-enter. 

In  December,  1838,  Evans  underlet  a  portion  of  the  premises  to  the  defendant  for 
twenty -one  years,  with  the  consent  in  writing  of  the  lessors.     On  the  5th  of  December, 

1839,  Evans,  being  then  a  trader,  carrying  on  his  business  at  Mold  aforesaid,  com- 
mitted an  act  of  bankruptcy,  by  executing  a  general  assignment  for  the  benefit  of  his 
creditors.     A  fiat  in  bankrupt*)'  issued  thereon  against  him  on  the  24th  of  January, 

1840,  and  on  the  6th  of  Feljruary  he  was  found  and  declared  a  bankrupt.  All  the 
proceedings  under  the  bankruptcy  were  regular  in  form.  The  petitioning  creditors 
were  Messrs.  Henderson  &  Cox,  partners,  whose  debt  amounted  to  £93,  and  Messrs. 
'1  homas  Kees  &  Thomas  Kichard  Guppy,  partners,  whose  alleged  debt  amounted  to 
991.  18s.,  for  goods  sold  by  them  to  Evans  :  but  it  was  [466]  proved  at  the  trial,  that 
of  this  sum  of  991.  18s.,  281.  10s.  only  was  due  from  Evatis  to  Messrs  Kees  &  Guppy, 
for  goods  supplied  by  them  to  him  befoie  one  William  Henry  Castles  became  a 
partner  of  Kees  ife  Guppy,  and  that  the  remaining  711.  8s.,  the  other  part  of  the  said 
sum  of  991.  18s.,  was  due  from  Evans,  for  goods  supplied  to  him  after  Castles  had  so 
become,  and  during  the  time  he  continued,  a  partner  of  Kees  &  Guppy.  Messrs. 
Kees  (fe  Guppy,  before  and  after  Castles  joined  them,  carried  on  business  both  at 
Bristol  and  Liverpool.  Castles  resided  at  Bristol.  The  goods  were  supplied  to  Evans 
from  Liverpool.  The  style  of  the  firm,  both  before  and  after  Castles  joined,  was 
"Kees,  Guppy,  <t  Compan)',"  and  Castles'  name  was  never  used.  In  January,  1840, 
a  negotiation  for  the  dissolution  of  the  partnership  commenced  between  Kees,  Guppy, 
&  Castles,  which  w;is  finally  concluded  in  February,  1840,  when  Castles  retired  from 
the  firm,  and  upoTi  his  retirement  it  w;is  agreed  and  arranged  between  all  the  said 
parties,  that  Kees  and  Guppy,  who  continued  to  carry  on  the  business  in  copartner- 
ship, should  be  entitled  to  all  the  debts  due  to  the  said  firm  ;  and  Castles,  in  point  of 
fact,  never  participated  in  anj'  of  the  profits  or  losses  of  the  .said  partnership,  having 
on  his  retirement  therefrom  received  back  the  money  he  had  brought  into  it. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  these  circumstances, 
Evans,  the  lessee,  was  "duly  found  and  declared  a  bankrupt,"  within  the  meaning  of 
the  proviso  for  re-entry.  If  the  Court  shall  be  of  opinion  that  he  was,  the  verdict  is 
to  stand  ;  if  of  a  contrary  opinion,  the  verdict  is  to  be  entered  for  the  defendant. 

The  case  was  argued  in  la.st  Hilary  Term  (January  21),  by 

W.  Yardley,  for  the  lessors  of  the  plaintitl".     This  is  a  proviso  for  the  benefit  of 
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the  lessors,  and  the  obvious  intention  of  the  parties  was,  that  if,  by  the  commission 
of  an  act  [467J  of  bankruptcy,  and  the  issuing  of  a  fiat  thereon,  it  should  be  made 
to  appear  that  Evans,  the  lessee,  was  hopelessly  insolvent,  the  lessors  should  have  it 
in  their  power  to  get  rid  of  him  as  a  tenant,  by  determining  the  lease.  The  words  of 
the  proviso  are,  that  "  in  case  he  the  said  Thomas  Evans  should  at  any  time  or  times 
commit  an  act  of  bankruptcy,  whereupon  a  commission  should  be  issued  against  him, 
and  under  which  ho  should  be  duly  found  and  declared  a  bankrupt,"  the  right  of 
re-entry  shall  attach.  All  that  is  necessary,  therefore,  is,  that  he  should  in  fact 
commit  an  act  of  bankruptcy  ;  that  a  fiat  should  in  fact  issue  against  him  thereon, 
and  that  he  should,  under  that  fiat,  be  "duly,"  that  is,  duly  in  point  of  form,  be  found 
and  declared  a  bankrupt.  Here  it  appears  upon  the  case  that  all  the  proceedings 
were  regular  in  point  of  form,  and  that  there  was  in  fact  a  sufficient  petitioning 
creditors'  debt,  as  vi^ell  as  all  the  other  requisites  to  support  the  fiat.  The  term.s  of 
the  proviso  do  not  require  that  there  should  be  a  fiat  duly  issued,  but  only  that  there 
should  be,  upon  a  fiat  issued  in  fact,  an  adjudication  duly  made,  that  is,  made 
regularly  in  due  form. 

[He  then  argued,  that  upon  the  facts  set  forth  in  the  case  it  appeared  that  Castles 
was  a  dormant  partner  merely,  and  therefore  the  proof  by  Rees  and  Guppy  alone  was 
sufficient  to  sustain  the  fiat :  Lloijd  v.  Archhoide  (2  Taunt.  24.3).  But  the  Court 
expressed  a  clear  opinion  that  no  such  inference  could  be  drawn  from  the  facts 
stated.] 

Jervi.s,  contri.  The  question  is,  what  was  the  proper  construction  of  this  lease  on 
the  day  when  it  was  made.  Provisoes  for  re-entry  are  to  be  construed  strictly  ;  the 
law  abhors  a  forfeiture ;  and  the  lease  is  not  to  be  avoided  unless  the  construction  be 
clear  in  favour  of  the  lessor.  Now  here  it  is  required,  that,  in  order  to  create  a 
forfeiture,  the  lessee  shall  have  been  "  duly  found  and  declared  a  bankrupt."  [468] 
Surely,  that  must  mean  that  he  shall  be  found  and  declared  a  bankrupt  upon  due 
and  legal  proof  of  all  the  requisites  to  support  the  commission.  Under  the  24th 
section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  the  commissioners  have  authority  to 
adjudge  the  party  a  Ijankrupt  only  "  upon  proof  made  before  them  of  the  petitioriing- 
creditor's  debt  or  debts,  and  of  the  trading  and  act  or  acts  of  bankruptcy."  That 
must  mean,  upon  legal  and  sufficient  proof  of  all  these  matters.  If  there  be  no  good 
petitioning  creditors'  debt  proved,  the  commissioners  are  altogether  without  jurisdic- 
tion, so  that  perjury  cannot  be  committed  in  evidence  given  before  them  :  Reg.  v. 
Eimnglon  (2  M.  &  Rob  223).  Construing,  therefore,  the  words  of  the  proviso,  as  the 
Court  will  do,  most  strongly  against  the  lessor,  they  are  not  satisfied  by  an  adjudica- 
tion in  fact  that  the  lessee  was  a  bankrupt,  such  adjudication  not  having  been  duly 
made,  that  is,  not  having  been  made  on  due  proof  of  all  the  requisites  to  give  the 
commissioners  authority  to  make  it. 

Yardley,  in  repl_v.  It  is  not  correct  to  say  that  a  proviso  for  re-entry  is  to  be 
construed  with  greater  strictness  than  any  other  contract.  In  Dor  d.  Davis  v.  Eham,{h) 
Lord  Tenterden  lavs  it  down  distinctly,  that  provisoes  of  this  sort  are  not  to  be  con- 
strued with  the  strictness  of  conditions  of  common  law  ;  that  they  are  matters  of 
contract  between  the  parties,  and  should  be  construed  as  other  contracts,  that  is, 
"  according  to  fair  and  obvious  construction,  without  favoiu'  to  either  side."  Applying 
that  principle  of  construction,  this  proviso  is  satisfied  in  all  its  terms  by  the  facts 
found  in  this  case. 

Cur.  adv.  vult. 

[469]  The  learned  Judges,  differing  in  opinion,  now  delivered  their  judgments 
seriatim  : — 

Platt,  B.  The  question  in  this  case  arises  upon  a  special  case,  and  involves  the 
construction  of  a  proviso  in  a  lease.  The  proviso  was  in  the  following  terms  : — "  That 
if  the  said  Thomas  Evans  [the  lessee]  should  assign  the  lease  for  all  or  any  part  of  the 
said  term  of  forty  years,  &c.,  or  in  case  he,  the  said  Thomas  Evans,  should  at  anv  time 
or  times  hereafter,  during  the  said  term,  commit  any  act  or  acts  of  bankruptcy,  where- 
upon a  commission  or  fiat  in  bankruptcy  should  or  might  be  issued  against  him,  and 
under  which  he,  the  said  Thomas  Evans,  should  be  duly  found  and  declared  a  bank- 
rupt, the  term  should  determine  and  be  void."     It  seems  to  me  that,  in  order  to  render 

(h)  Moo.  &  M.  189.  But  see  the  words  of  the  same  learned  judge,  in  Doe  d.  Palk 
V.  Marchetii,  1  B.  &  Adol.  721. 
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this  lease  void  (or  voidable,  I  should  rather  say),  it  was  necessary  that  Thomas  Evans 
should  be  duly  found  and  declared  a  bankrupt,  not  only  in  mere  form,  but  upon  a 
proper  foundation,  namely,  upon  a  full  and  good  petitioning  creditor's  debt  and 
trading.  If  this  construction  does  not  obtain,  then  the  word  tluly  may  be  entirely 
rejected  ;  but  that  word  must  have  some  meaning  in  the  proviso  Now  a  proviso 
for  a  forfeiture  must  be  construed  strictly  ;  the  old  text  books  so  lay  it  down.  It  is 
true  that  Lord  Tenterden  stated,  in  the  case  of  Doe  d.  Davis  v.  EUam,  that  these 
provisoes  are  to  be  construed  as  mere  contracts :  so  in  one  view  they  are,  inasmuch 
as  all  forfeitures  are  founded  on  contracts.  Put  the  case  of  a  proviso  for  re-entry, 
rent  being  in  arrear  :  that,  "  provided  the  rent  be  in  arrear  for  one  and  twenty  days, 
the  lease  shall  be  void."  Can  any  one  say,  because  the  demand  of  rent  is  not  men- 
tioned in  the  proviso,  that  it  is  not  necessary  in  order  to  work  the  forfeiture  ?  In  the 
case  of  Cni-ioe  d.  Bkncowe  v.  Btcjli/  (2  W.  Bla.  766  :  3  Wils.  2.34),  it  was  distinctly 
laid  down  bv  the  Court,  that  [470]  "  the  Courts  have  always  held  a  strict  hand  over 
these  conditions  for  defeating  leases :  '  and  therefore  it  seems  to  me,  according  to  the 
old  doctrine,  from  which  I  see  nothing  to  induce  me  to  withdraw,  that  whenever  there 
is  a  stipulation  for  a  forfeiture,  the  case  must  be  clearly  and  strictly  brought  within 
the  terms  of  the  condition.  The  words,  "  whereupon  a  commission  or  fiat  in  bank- 
ruptcy should  or  might  be  issued  against  him,"  may  well  have  been  inserted  for  the 
purpose  of  giving  a  date  to  the  forfeiture.  Suppose  the  petitioning  creditor's  debt 
was  due  on  the  first  of  January,  1844,  and  remained  unpaid  on  the  first  of  January 
in  the  following  year,  and  that  a  valid  fiat  was  afterwards  sued  out,  founded  upon 
an  act  of  bankruptcy  committed  on  the  first  of  Januarj',  1845.  Although  in  such 
case  the  petitioning  creditor's  debt  was  old  enough  to  support  the  fiat,  provided  an 
act  of  bankruptcy  had  been  committed  in  the  month  of  July,  1S44,  yet  that  would 
not  be  the  act  of  bankruptcy  to  which  the  forfeiture  would  be  referred.  The  lessor 
might  well  e.vact,  and  the  lessee  well  concede,  that  an  act  of  bankruptcy  founding 
a  valid  fiat  should  operate  as  a  forfeiture,  and  that  the  date  of  such  forfeiture  should 
be  fi.ved  bj-  the  act  of  bankruptcy  upon  which  a  fiat,  supported  by,  amongst  other 
things,  a  good  petitioning  creditor's  debt,  might  issue.  The  lessee  may  say,  "  I  may 
have  committed  an  act  of  bankruptcy,  but  if  there  was  no  good  petitioning  creditor's 
debt,  I  was  not  liable  to  a  fiat,  and  I  have  not  put  myself  into  the  condition  of  forfeiting 
the  lease  unless  I  am  duly  made  a  bankrupt."  And  when  we  look  at  the  history  of 
these  provisoes,  and  the  manner  in  which  the  Courts  have  treated  them,  one  is  led  to 
believe  that  this  must  be  the  reason  of  the  matter.  The  old  provisoes  providing 
mainly  for  forfeiture  in  the  event  of  an  assignment,  the  Courts  of  law  held  that  that 
applied  to  voluntary  assignments  only,  not  to  involuntary  assignments  by  operation 
of  law.  What  is  the  object  here  ?  [471]  It  is  that  the  lessor  should  not  have  a  new 
tenant  of  any  kind  or  description,  either  by  the  voluntary  or  involuntary  assignment 
of  the  lessee,  forced  upon  him  without  his  consent.  The  lessor  provides  against  his 
having  a  new  tenant  forced  upon  him,  by  providing  for  the  forfeiture  of  the  lease  in 
case  of  bankruptcy  ;  but  it  would  be  carrying  the  Ciise  too  far  against  the  lessee,  if 
we  held  that  the  forfeiture  attached,  if  he  committed  an  act  of  bankruptcy  upon  which 
a  fiat  issued,  without  any  petitioning  creditor's  debt,  and  where  the  estate  is  not 
validly  assigned  at  all.  It  seems  to  me,  that  we  should  in  that  case  be  carrying  the 
proviso  a  great  deal  further  than  one  can  suppose  was  the  intention  of  the  parties. 
I  think,  therefore,  that  this  second  branch  of  the  proviso  merely  relates  to  the  case 
where  a  valid  fiat  is  sued  out ;  and  thereby  a  perfect  meaning  and  application  is  given 
to  every  word  of  the  proviso,  because  the  intention  of  the  lessee  was  not  to  lose  this 
propert}'  unless  by  an  involuntary  assignment.  And  I  should  not  be  disposed  to  lean 
in  favour  of  forfeitures,  notwithstaTiding  any  recent  decision  that  may  have  taken 
place  on  that  subject.  The  old  law  w;is,  that  whenever  a  presumption  was  to  be 
exercised,  it  was  rather  to  be  made  against  them  than  in  their  favour. 

Parkk,  B.  The  only  question  in  this  case  is,  whether,  according  to  the  true  con- 
struction of  the  proviso,  it  was  necessary,  in  order  to  determine  the  term,  that  there 
should  be  a  valid  fiat"  in  bankruptcy  against  the  lessee. 

The  terms  of  the  proviso  are  as  follows  : — [His  Lordship  read  it.]  This  proviso  is 
a  matter  of  contract,  and  is  to  be  construed  as  other  contracts  are ;  (o)  and,  reading 

(a)  Per  Lord  Tenterden,  Doe  d.  Davis  v.  Eham,  Moo.  &  M.  189. 
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the  words  in  their  ordinary  sense,  and  applying  the  usual  rules  of  construction  to  them, 
it  seems  to  me  that  the  lease  was  avoided  by  an  act  of  bankruptcy  of  the  lessee, 
followed  by  a  fiat,  [472]  and  a  finding  and  declaration  of  his  being  a  bankrupt  by  the 
Commissioners  of  Bankrupt,  made  in  due  form,  although  there  were  in  fact  no  sufficient 
petitioning  creditor's  debt.  The  case  finds  that  a  debt  to  a  sufficient  amount  was  not 
proved.  If  the  proviso  had  been  simply  "upon  the  lessee's  being  duly  found  and 
declared  a  bankrupt,"  I  should  have  thought  that  the  word  "duly  "  would  have  meant 
duly  in  all  respects,  and  involved  in  it  the  fact  of  a  fiat,  and  the  validity  of  the  fiat, 
and  that  it  would  have  been  necessary  to  prove,  in  order  to  defeat  the  lease,  not  only 
the  issuing  of  the  fiat,  but  all  the  requisites  to  support  it,  the  trading,  act  of  bank- 
ruptcy, and  petitioning  creditor's  debt,  as  well  as  the  adjudication  ;  for  otherwise  he 
could  not  have  been  duly  found  a  bankrupt.  But,  as  this  proviso  inserts  some  of  the 
requisites  and  omits  others,  the  others,  upon  the  principle  of  expressio  unius  est 
exclusio  alterius,"  ought  to  be  construed  to  be  unnecessary  ;  and  the  word  "duly," 
to  be  consistent  with  that  context,  should  be  held  to  mean  "  in  due  form,"  or  duly 
as  related  to  the  adjudication  only,  and  to  require  no  more  than  an  adjudication  by 
the  commissioners  upon  the  proofs  before  them.  And  this  construction  is  far  from 
unreasonable  ;  for  why  should  not  the  lessor  be  desirous  of  getting  rid  of  a  tenant, 
who  was  insolvent,  and  had  committed  an  act  of  bankruptcy,  and  against  whom  a  fiat 
had  actually  issued,  and  who  had  been  declared  a  bankrupt  by  the  commissioners, 
upon  proof  befoi'e  them  of  the  petitioning  creditor's  debt,  trading,  and  act  of  bank- 
ruptcy, though  the  fiat  was  invalid  ?  Besides,  although  the  petitioning  creditor's  debt 
was  insufficient,  the  fiat  might,  as  the  law  stood  at  the  date  of  the  lease  (April,  1834), 
be  supported  at  any  future  time  by  the  extraordinary  power  given  to  the  Chancellor 
by  the  6  Geo.  4,  c.  16,  s.  18,  to  substitute  another  petitioning  creditor;  and  thus, 
besides  the  inconvenience  of  having  an  insolvent  tenant,  the  landlord  would  be  kept 
for  a  long  time  in  a  state  of  uncertainty  whether  [473]  the  estate  would  be  divested 
from  his  tenant  or  not,  and  he  would  be  incapable  of  making  a  profitable  use  of  it. 
It  is  extremely  likely  that  a  prudent  lessor  would  wish  to  guard  against  such  a  state 
of  things  ;  at  all  events,  the  construction,  which,  according  to  the  ordinary  rules,  I 
put  upon  the  words  of  the  proviso,  is  by  no  means  unreasonable,  but  entirely  consistent 
with  the  probable  view  of  the  parties. 

But,  if  the  word  "  duly  "  is  to  be  interpreted  as  the  defendant  contends,  that  is, 
that  the  adjudication  is  to  be  founded  on  a  sufficient  petitioning  creditor's  debt,  as 
well  as  trading  and  act  of  bankruptc}^  it  follows,  not  merelj''  that  the  lease  would  not 
be  forfeited  in  this  case,  but  would  not  be  avoided,  even  though  the  Chancellor  should 
render  the  fiat  valid,  by  substituting  another  petitioning  creditor's  debt,  and  so  vest 
the  leasehold  estate  in  the  assignees,  for  still  the  adjudication  would  not  have  been 
duly  made.  But  if  the  word  "duly"  is  construed  "in  due  manner,"  or  duly  with 
respect  to  the  adjudication  only,  this  inconvenience  would  not  follow.  I  think, 
therefore,  that  our  judgment  ought  to  be  for  the  plaintiff. 

Pollock,  C.  B.  The  question  in  this  case  turns  on  the  legal  meaning  of  a  proviso 
in  a  lease,  by  which  the  lease  was  to  become  void  in  the  event  of  the  lessee  committing 
an  act  of  bankruptcy,  upon  which  a  fiat  should  issue,  and  under  which  he  should  be 
"duly  found  and  declared  a  bankrupt."  At  the  trial,  a  fiat  and  adjudication  were 
put  in,  and  an  act  of  bankruptcy  was  proved,  but  the  petitioning  creditor's  debt  was 
not  proved  ;  and  the  question  is,  whether  the  lessee,  under  these  circumstances,  was 
duly  found  and  declared  a  bankrupt,  within  the  meaning  of  the  proviso.  It  appears 
to  me  that  he  was  found  and  declared  a  bankrupt,  but  that  he  was  not  duly  found 
and  declared  a  bankrupt.  If  the  proceedings  themselves  had  been  in  evidence,  and 
the  defect  had  appeared  on  the  face  of  the  proceedings,  and,  on  [474]  reading  the 
adjudication,  it  had  turned  out,  that,  by  inadvertence,  the  proof  of  the  petitioning 
creditor's  debt  was  imperfect,  or  was  wholly  omitted,  could  it  be  said  the  trader  was 
duly  found  and  declared  a  bankrupt,  when  the  finding  and  adjudication  obviously, 
and  on  the  face  of  the  proceedings,  were  founded  on  a  mistake?  I  cannot  distinguish 
this  case  in  principle  from  the  case  I  am  so  putting  ;  for  there  is  nothing  in  the  evidence 
in  this  case  to  shew  that  the  actual  adjudication  in  point  of  fact  did  not  take  place  by 
the  mere  mistake  of  the  commissioners,  in  thinking  that  no  proof  of  a  petitioning 
creditor's  debt  was  necessary  at  all.  To  hold  that  a  mere  formal  declaration  is  sufficient, 
appears  to  me  to  be  giving  no  effect  to  the  word  "duly."  I  think  that  is  an  important 
word,  and  that  we  ought  not  to  pronounce  the  lease  void  on  insufficient  or  imperfect 
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materials,  or  no  materials  at  all.     For  these  reasons,  I  think  the  lessee  has  not  been 
duly  declared  a  bankrupt,  and  that  the  defendant  is  entitled  to  our  jud<^nient. 
Judgment  for  the  defendant. 


[475]     In   the  Exchequer   Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Dean  v.  Reginam.  April  28,  1846. — Upon  a  scire  facias  to  recover  a  sum  of  money 
found  due  to  the  Crown  for  duties  of  customs,  by  an  inquisition  taken  under  a 
commission  to  find  debts,  it  appeared  on  the  record,  that  the  commission,  which 
was  tested  the  2 1st  of  February,  and  returnable  the  15th  of  April,  184.3,  authorised 
the  commissioners  to  inquire  "  whether  J.  D.  is  now  indebted  in  any  and  what 
sums  of  money,"  &c.  The  inquisition  was  taken  and  returned  on  the  1st  of 
March,  1843,  and  the  jurj'  found  that  J.  I),  was,  on  the  day  of  taking  that 
inquisition,  indebted  to  the  Crown  in  2621.  10s.,  for  the  duty  of  customs  on  silk 
imported  by  him  between  the  8th  and  14th  day  of  February,  1841,  and  that  the 
said  sum,  and  every  part  thereof,  still  remained  due  and  unpaid : — Held,  that 
this  finding  was  good  in  form,  and  was  warranted  by  the  commission. — The  scire 
facias  was  tested  the  30th  of  March,  1843  : — Held,  that  its  having  issued  before 
the  return  day  of  the  commission,  was  a  mere  irregularity,  and  not  ground 
of  error. 

[S.  C.  3  D.  &  L.  714 ;  15  L.  J.  Ex.  236.] 

This  was  a  proceeding  upon  a  scire  facias  on  an  extent.  The  writ  was  tested  on 
the  30th  of  March,  in  the  sixth  year  of  the  reign  of  her  present  Majesty,  and,  on  the 
face  of  it,  was  returnable  on  the  15th  day  of  April,  6  Vict.  It  stated,  that,  by  an 
inquisition  taken  on  the  1st  day  of  March,  in  the  same  year,  before  &c.,  commissioners 
appointed  under  a  commission  issued  out  of  the  Court  of  Exchequer,  it  was  found 
that  the  defendant,  John  Dean,  was,  on  the  day  of  the  taking  of  the  said  inquisition, 
justly  and  truly  indebted  to  her  Majesty  in  the  sum  of  2621.  10s.,  for  the  duties  of 
customs  on  foreign  silks  imported  into  the  United  Kingdom  from  foreign  parts, 
between  the  8th  day  of  February,  1841,  and  the  14th  day  of  February,  1841  ;  and 
that  the  said  sum  of  2621.  lOs.,  and  every  part  thereof,  then  remained  due  and  unpaid 
to  her  Majestv- 

The  defendant  craved  oyer  of  the  commission,  which  was  set  out.  It  was  tested 
the  21st  of  February,  6  Vict.,  and  on  its  face  was  made  returnable  on  the  15th  of 
April,  6  Vict,  and  it  authorised  the  commissioners  therein-named  to  inquire  "  whether 
the  said  John  Dean  and  F.  W.  S.,  or  either  of  them,  be  now  indebted  to  us  in  any 
and  what  sums  of  money  for  the  duties  aforesaid."  The  defendant  also  craved  oyer 
of  the  inquisition,  which  was  set  out,  and  pur-[476]-ported  to  have  been  taken  on  the 
first  day  of  March,  G  Vict. ;  and  it  was  thereby  found  by  the  jury,  "  that  John  Dean, 
importer  of  foreign  silks,  in  the  said  commission  named,  is,  on  the  day  of  taking  this 
inquisition,  justly  and  truly  indebted  to  her  Majesty  iti  the  sum  of  2621.  10s.  for  the 
duties  of  customs  on  certain  foreign  silks,  by  him,  the  said  John  Dean,  imported  into 
the  United  Kingdom  from  foreign  parts,  between  the  8th  day  of  February  and  the 
14th  day  of  February,  1841,  and  that  the  said  sum  of  2621.  10s.,  and  every  part 
thereof,  still  remains  due  and  unpaid."  This  inquisition  was  in  fact  returned  on  the 
1st  of  March,  1.S43. 

The  defendant  then,  after  protesting,  &c.,  pleaded,  that  he  was  not,  on  the  day  of 
taking  the  said  inquisition  under  the  said  commission,  justly  and  truly  indebted  to 
her  Majesty,  &c.  (traversing  the  finding  in  its  terms),  in  manner  and  form,  &c.  Issue 
was  joined  thereon  by  the  Attorney-General,  and  on  the  trial  of  the  cause,  a  verdict 
passed  for  the  Crown  for  1371.  16s.,  and  judgment  was  given  accordingly,  and  execution 
awarded  for  that  sum.  On  this  judgment  a  writ  of  error  was  brought  into  this  Court, 
and  the  following  were  the  points  stated  for  argument  : — 

For  the  plaintilV  in  error.  That  it  appears  that  the  finding  of  the  commissioners 
under  the  inquisition  is  not  in  conformity  with  the  inquiry  directed  by  the  commission, 
inasmuch  as  the  inquiry  directed  by  the  commission  was,  whether  any  and  what  debt 
was  due  from  John  Dean  to  her  Majesty  at  the  date  of  the  commission,  which  was 

Ex.  Div.  IX.— 30* 
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the  21st  of  Februaiy,  1843;  but  the  finding  of  the  jury  upon  such  inquisition  was 
merely  that  the  said  John  Dean  was,  on  the  day  of  taking  the  said  inquisition  under 
the  commission,  which  was  on  the  1st  day  of  March,  liS43,  justly  and  truly  indebted 
to  her  Majesty  in  the  sum  of  2621.  10s.  for  the  duty  of  customs  on  certain  foreign 
silks,  by  the  said  John  Dean  imported  into  the  United  Kingdom  from  foreign  parts, 
between  the  8th  of  February,  1841,  and  the  14th  of  February,  [477]  1S41,  and  the 
said  sum  of  2621.  10s.  was  due  and  unpaid  on  the  day  of  taking  the  said  inquisition  ; 
and  that  the  latter  words  of  the  finding  do  not  aid  the  defect,  because  the  goods  might 
have  been  imported  by  the  defendant  in  1841,  but  the  defendant  might  not  have 
become  indebted  in  respect  of  the  duties  thereon  until  after  the  date  of  the  commission. 
That  the  writ  of  scire  facias  was  issued  before  the  commission  was  returnable,  and 
therefore  before  there  was  any  debt  of  record.  The  commission  was  returnable  on 
the  15th  of  April,  in  the  sixth  year  of  her  Majesty's  reign,  and  the  scire  facias  was 
issued  and  bore  teste  the  30th  of  March  in  the  same  year,  and  was  returnable  on  the 
same  day  on  which  the  commission  was  returnable,  uamel}',  the  said  15th  of  April. 

For  the  Crown  the  following  points  were  stated.  First,  that  the  inquisition  is  in 
the  form  and  words  prescribed  by  the  invariable  practice  of  the  Court,  and  the  course 
of  the  Exchequer ;  second,  that  inasmuch  as  the  object  of  the  commission,  and  the 
inquisition  taken  under  it,  is  only  to  found  proceedings  for  the  recovery  of  the  debt, 
it  is  wholly  immaterial  whether  the  Crown  debtor  should  have  been  indebted  at  the 
date  of  the  commission  or  not,  so  long  as  it  appears  that  he  is  indebted  on  the  date  of 
the  inquisition  ;  third,  that  if  it  were  necessary  that  it  should  appear  that  the  Crown 
debtor  was  indebted  on  the  date  of  the  commission,  it  does  so  appear  by  the  statement 
that  the  goods  in  respect  of  which  the  debt  arose  were  impoi'ted  before  that  date, 
inasmuch  as  the  importer  necessarily  became  a  Crown  debtor  from  the  moment  of 
importation  ;  fourth,  that  the  issuing  of  the  scire  facias  before  the  day  on  which  the 
commission  is  returnable,  but  after  the  commission  hath  been  returned  in  fact,  is  in 
conformity  with  the  usage  of  the  court  and  the  established  practice  ;  fifth,  that  the 
issuing  of  the  writ  of  scire  facias  before  the  commission  was  returnable  is  at  most  only 
a  ground  for  a  motion  to  set  aside  such  writ,  and  that  the  defendant  cannot  now  take 
advantage  of  it  as  error  ;  [478]  and,  generally,  that  there  are  no  errors  in  the  said 
record  or  proceedings. 

The  case  was  argued  on  the  18th  of  June,  1845,(a)  by 

Montagu  Chambers,  for  the  plaintiff  in  error.  Two  objections  are  raised,  on  the 
part  of  the  defendant  below,  to  the  proceedings  in  this  case  :  First,  that  the  finding, 
in  this  inquisition,  of  a  debt  due  at  a  date  different  from  that  mentioned  in  tbe  com- 
mission, and  not  consistent  with  or  supported  by  the  commission,  is  without  jurisdic- 
tion. The  commissioners  had,  under  the  commission,  authority  to  inquire  whether 
any  or  what  debt  was  due  from  the  defendant  to  the  Crown  on  the  date  of  the  com- 
mission, the  21st  of  February,  1843;  but  the  finding  is  of  a  debt  then  due,  namely, 
on  the  1st  of  March,  1843.  It  will  be  said,  that,  as  the  inquisition  alleges  also,  that 
the  importation  took  place  between  the  8th  and  the  14th  days  of  February,  1841,  it 
sufficiently  shews  that  the  debt  then  accrued  due,  and  the  other  part  of  the  finding 
amounts  to  an  allegation  that  it  continued  due  up  to  the  time  of  taking  the  inquisition. 
But  this  cannot  be  considered  as  a  sufficiently  direct  or  positive  allegation  that  the 
debt  was  due  at  the  time  of  the  issuing  of  the  commission.  [Tindal,  C.  J.  The  duty 
becomes  a  debt  from  the  moment  of  the  importation.]  Supposing  that  to  be  so,  the 
finding,  in  order  to  bring  it  within  the  scope  of  the  commission,  ought  to  have  gone 
on  to  shew  that  that  debt  had  not  ceased  to  be  due  befoi'e  the  time  when  the  com- 
mission was  issued,  and  the  inquisition  taken.  [Tindal,  C.  J.  The  commission  and 
inquisition  follow  the  old  forms,  to  be  found  in  West  and  Tidd.]  The  finding  must 
pursue  the  authority.  In  Stoughton's  case  (8  Rep.  168  a.)  a  writ  of  melius  inquirendum, 
which  I'ecited  a  former  office,  found,  that  P.  S.  was  seised  of  a  certain  manor,  and  died 
40  Eliz.  [479]  was  awarded  to  inquire  whether  the  said  manor,  at  the  time  of  the  death 
of  P.  S.,  was  held  of  the  king  (James  I.) :  and  the  finding  was,  that  the  manor  was 
held,  at  the  time  of  the  death  of  P.  S.,  of  the  late  queen  Elizabeth.  The  Court  said, 
that,  "  although  the  finding  was  well,  yet,  forasmuch  as  it  was  without  the  warrant  of 
the  writ,  it  was  insufficient  and  void."     In  the  Doctrina  Placitandi,  p.  79,  it  is  said, 

(a)  Before  Tindal,  C.  J.,  Williams,  J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J.,  and 
Crcsswell,  J. 
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"  Si  home  plead  une  commission,  il  doit  monstre  que  les  commissioners  avoyent  authority 
de  determiner  mesme  le  matter  que  fuit  al  eux  refer  in  commission  ; "  and  Page's  case 
(5  Kep.  52  b.)  is  referred  to,  where  it  was  resolved,  that  an  office  to  entitle  the  Crown 
to  the  freehold  lands  of  an  alien,  was  insufficient,  because  it  did  not  specifically  appear 
what  authority  the  commissioners  had,  but  generally  "inquisitio  capta,  &c.,  coram,  &c., 
virtute  cujusdam  commissionis  eis  directse." 

Secondly,  the  scire  facias  is  void,  as  having  issued  before  the  return-day  of  the 
commission,  and  therefore  before  there  was  any  actual  debt  of  record.  Before  the 
Stat.  5  &  6  Vict.  c.  86,  an  extent  could  only  be  made  returnable  in  term.  The  8th 
section  of  that  act  gives  power  to  issue  commissions,  &c.  from  the  Court  of  Exchequer, 
to  be  tested  and  returnable  on  any  day  certain,  in  term  or  vacation,  to  be  named  in 
such  commission,  &c.  But  there  is  no  authority  for  saying,  that  a  commission  can  be 
returned  in  vacation,  when  the  return-day  named  in  the  writ  is  in  the  following  term. 
The  Crown  ought  to  avail  itself  of  the  power  given  by  the  statute  at  the  time  of  the 
issuing  of  the  commission.  In  West  on  Extents,  p.  316,  the  author  says,  that  "the 
scire  facias,  though  it  may  be  sued  out  in  vacation,  must  be  tested  and  made  return- 
able in  term."  And  in  Bfx  v.  Pearson  (3  Price,  288),  there  referred  to,  where  an 
inquisition  to  find  debts,  returnable  in  the  following  term,  was  executed  in  vacation, 
and  a  scire  facias  issued  thereon,  tested  as  [480]  of  the  preceding  terra,  the  proceeding 
was  set  aside  for  the  repugnancy  appearing  on  the  face  of  the  record,  and  the  Court 
would  not  allow  it  to  be  aided  by  inserting  the  true  dates.  Wood,  B.,  there  says, 
"  This  is  not  a  case  in  which  we  ought  to  depart  from  the  ancient  practice  of  the 
Court,  which  has  always  been,  never  to  issue  a  scire  facias  till  after  the  return  of  the 
inquisition  ;  and  the  practice  is  founded  in  good  reason,  for  the  debt  is  not  of  record 
till  then."  Nor  can  it  be  said  that  this  is  a  mere  irregularity  in  the  proceedings; 
it  shews  the  scire  facias  to  have  issued  altogether  without  foundation,  and  is  therefore 
ground  of  error,  as  much  as  if,  under  the  old  practice,  an  action  had  been  commenced 
without  any  original  writ. 

.1.  Wilde,  for  the  Crown.  With  respect  to  the  first  objection  the  commission  and 
inquisition  follow  the  forms  in  ordinary  use,  as  given  in  West  on  Extents,  Appendix,  p.  1 9, 
and  Manning's  Exchequer  Practice,  261.  The  inquisition  would  be  bad  if  it  were  in  any 
othci'  form  :  Ilex  v.  Green  (Bunbury,  265).  There,  an  extent  having  issued  against  M., 
dated  in  February,  an  inquisition  was  taken  thereon  in  the  following  May,  upon  which 
the  finding  was,  that  C  was  indebted  to  M.,  in  February,  "  scilicet  die  emanationis  brevis 
de  extent ;  "  and  the  inquisition  was  quashed,  on  the  ground  that  debts  are  not  bound 
by  the  teste  of  the  extent,  but  only  a  "die  captionis  inquisitionis."  The  object  of 
the  commission  is  merely  to  put  upon  record  the  debt  due  to  the  Crown,  and  the  real 
inquiry  is,  what  debt  is  due  at  the  time  of  the  inquisition  taken.  [Maule,  J.  If  a 
debt  accrued  due  after  the  teste  of  the  commission,  and  before  the  date  of  the  inquisi- 
tion, would  the  jury  be  bound  or  authorised  to  find  that  debtl]  They  might  not, 
perhaps,  be  bound  to  find  the  debt,  but  such  a  finding  would,  according  to  all  the 
forms,  be  good.  It  is  not  necessary,  however,  to  contend  for  that  in  the  present  [481] 
case,  because  here  it  is  sufficiently  clear  upon  the  finding  that  the  debt  accrued  due 
b}'  the  importation  of  foreign  customable  goods  before  the  date  of  the  commission  ;  it 
is,  therefore,  a  necessary  inference  that  it  was  due  at  the  time  of  the  issuing  of  the 
commission.  The  liability  to  duty  accrues  immediately  upon  the  importation  : 
Attorney-General  v.  Ansted  (12  M.  &  W.  520).  [Maule,  B.  Suppose  the  goods  had 
been  imported  before  the  teste  of  the  commission,  and  bonded,  and  remained  so  until 
the  present  time,  would  the  jury  be  bound  in  that  case  to  find  the  debt  I  Then  may 
not  the  statement  in  the  inquisition  be  consistent  with  the  fact,  that,  although  imi)orted 
before  the  commission  issued,  they  remained  in  bond  until  aftei-wards,  and  were  taken 
out  of  bond  before  the  inquisition?]  That  would  be  within  the  terms  of  the  com- 
mission ;  it  speaks  of  a  debt  which  had  then  accrued,  but  says  nothing  as  to  its  being 
then  payable.  If  the  time  for  payment  had  not  arrived,  the  defendant  might  have 
objected  that  on  the  trial  of  the  inquisition,  or  shewn  it  by  plea  to  the  scire  facias. 

With  respect  to  the  other  objection,  it  is  one  of  a  purely  technical  nature,  and 
amounts  at  most  to  a  mere  irregularity  in  the  writ,  which  is  cured  by  ap|)carance, 
and  floes  not  constitute  any  ground  of  error  in  the  record.  The  propei'  mode  of 
taking  advantage  of  it  would  have  been  by  a  motion  to  set  aside  the  writ  for  irregu- 
larity, as  in  Per.  v,  Pearson.  Vaughan  v.  Lloyd  (1  Ventr.  7)  is  an  authority  strongly 
in  point  as  to  this  objection.     In  an  audita  querela,  the  party  appeared  on  the  scire 
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facias,  and  demurred,  on  the  ground  that  it  bore  date  before  the  audita  querela. 
The  Court  agreed,  that  if  it  had  been  a  scire  facias  upon  a  judgment,  the  defect 
would  not  have  been  cured  by  appearance,  because  there  the  scire  facias  is  the  founda- 
tion and  quasi  an  original,  and  the  judgment  is  given  upon  it ;  but  that,  in  the  case 
before  them  the  [482]  scire  facias  is  only  to  bring  the  party  in  to  answer,  and  in  the 
nature  of  a  mesne  process,  and  the  judgment  was  given  upon  the  audita  querela  ; 
and  therefore  they  disallowed  the  demurrer.  So  here,  the  commission  and  inquisition, 
and  not  the  scire  facias,  are  the  foundation  of  the  proceedings  ;  and  therefore  a  wrong 
date  to  the  scire  facias  is  a  mere  irregularity,  and  not  ground  of  error.  In  Bead  v. 
Wilmot  (1  Ventr.  220),  the  defendant,  in  an  action  for  false  imprisonment,  justified 
under  a  capias  directed  to  him  upon  a  suit  commenced  against  the  plaintiff  in  an 
inferior  court.  The  plaintiff  demurred,  on  the  ground,  that  it  was  not  shewn  that  a 
summons  was  issued  first,  and  inferior  courts  can  award  no  capias  but  upon  a  summons 
first  returnable.  In  giving  judgment.  Hale,  C.  J.,  said,  that  "though  upon  a  writ  of 
error  this  matter  was  not  assignable,  because  a  fault  in  the  process  was  aided  by 
appearance,"  &c.,  yet  false  imprisonment  lay  on  it.  In  Rohscrt  v.  Andrews  (Cro. 
Eliz.  82),  a  writ  of  account  was  brought  in  Norfolk,  and  the  capias  ad  computandum 
was  awarded  to  the  sheriff'  of  London,  instead  of  the  sheriff  of  Norfolk  ;  and  Lord 
Coke  held,  "  that  there  having  been  an  appearance  on  the  process,  it  was  made  good, 
and  the  defect  was  no  ground  of  error."  The  inquisition  in  this  case  was  in  fact 
returned  before  the  scire  facias,  which  is  founded  upon  it,  issued,  and  an  immediate 
extent  might  have  issued  upon  it :  West  on  Extents,  48.  The  apparent  repugnancy 
in  the  teste  is  quite  immaterial. 

Chambers,  in  reply.  The  commissioners  could  have  no  authority  to  swear  the 
witnesses  examined  before  them  on  any  other  point  besides  that  specified  in  the  com- 
mission ;  and  an  indictment  for  perjury  before  them  could  not  have  been  sustained, 
for  the  allegation  of  materiality  could  not  have  been  established.  The  entries  referred 
to  on  the  other  side  are  merely  forms,  and  cannot  be  used  to  cure  an  ob-[483]- 
jection  of  substance.  The  Attorney-Gmeral  v.  Ansted  is  rather  in  favour  of  the  plaintiff 
in  error  :  there  the  Court  proceeded  on  the  ground  that  not  only  the  duties  were 
originally  payable  by  the  importer,  but  the  time  for  payment  of  them  had  arrived. 
But  here  it  is  quite  consi.stent  with  the  finding,  that  the  liability  which  existed  before 
did  not  become  a  debt  payable  to  the  Crown  until  after  the  date  of  the  commission. 

As  to  the  other  point,  he  relied  on  Rex  v.  Pearson,  in  which  the  Court  treated  it  as 
a  repugnancy  and  contradiction,  and  not  as  a  mere  irregularity. 

J.  Wilde  claimed,  on  the  part  of  the  Crown,  and  was  allowed,  the  general  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

TiNDAL,  C.  J.  The  first  objection  raised  on  this  record  is,  that  the  finding  of  the 
commissioners  under  the  inquisition  is  not  in  conformity  with  the  inquiry  directed 
by  the  commission.  The  commission,  as  it  appears  on  the  record  when  set  out  on 
oyer,  directs  the  commissioners  to  inquire  whether  John  Dean  is  now  indebted  to 
her  Majesty  in  any  and  what  sums  of  money,  for  the  duties  aforesaid  ;  and  the  com- 
mission is  tested  on  the  21st  of  February,  in  the  6th  year  of  her  Majesty's  reign.  It 
is  argued,  that  the  commissioners  are  confined  to  the  inquiry  whether  John  Dean  was 
indebted  on  that  day.  The  inquisition,  which  is  also  set  out  on  the  record,  was 
taken  on  the  1st  of  March  in  the  same  year,  and  the  commission  finds,  on  the  oath  of 
good  and  lawful  men  therein  mentioned,  "  that  John  Dean,  on  the  day  of  taking  the 
inquisition,  is  justly  and  truly  indebted  to  her  Majesty  in  the  sum  of  2621.  10s.  for 
duty  of  customs  on  certain  foreign  silk  by  him  the  said  John  Dean  imported  into  this 
kingdom  from  foreign  parts,  between  the  [484]  8th  day  of  February,  1841,  and  the 
14th  day  of  February,  1841  ;  and  that  the  said  2621.  10s.,  and  every  part  thereof, 
still  remains  due  and  unpaid."  We  are  of  opinion,  that  there  is  no  inconsistency 
whatever  between  the  finding  of  the  jury  and  the  authority  given  to  the  commissioners  ; 
for  the  inquisition  finds  the  duty  to  have  become  due  on  the  14th  of  February,  1841  ; 
and,  as  the  inquisition  further  proceeds  to  find  that  it  still  I'emained  due  and  unpaid 
on  the  1st  of  March,  the  da}'  on  which  the  inquisition  is  taken,  it  follows  necessarily 
that  the  jury  find  the  duty  to  be  due  on  the  21st  of  February,  the  day  on  which  the 
commission  was  issued ;  indeed,  it  is  manifest  from  the  special  finding  of  the  origin  of 
the  debt,  that  it  must  have  been  a  debt  from  the  14th  of  February,  1841,  for  it  has 
been  decided  that  the  importer  of  goods  from  a  foreign  country  becomes  liable  on 
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importation  to  the  duties  of  customs  payable  thereon  :  The  Attornei/-Gencml  v.  Aiisted  : 
and  the  latest  day  of  the  importation  in  this  case  is  found  to  be  the  14th  of  February. 
But  if  the  origin  of  the  debt  had  not  so  distinctly  appeared  on  the  inquisition,  it 
appears,  from  the  inspection  of  a  great  number  of  commissions,  and  iii(|uisitions  taken 
thereon,  with  which  we  have  been  furnished,  from  the  year  1777  downwards,  that  the 
commissions  and  inquisitions  have  always  been  framed  in  the  same  precise  form  as  the 
present ;  so  that  the  course  and  practice,  which  is  the  law  of  the  Court,  have  V)een  a 
sufficient  sanction  for  the  form  in  which  the  documents  in  question  are  issued,  even 
without  any  other  answer  to  the  objection  just  taken. 

The  second  objection  raised  upon  the  record  was,  that  the  writ  of  scire  facias 
issued  before  the  commission  was  returnable,  and  therefore  liefore  any  debt  appeared 
upon  the  record;  the  commission  iieing  returnable  on  the  15th  of  April,  and  the 
scire  facias  bearing  teste  on  the  20th  of  March,  and  returnable  the  loth  of  April. 
But  we  are  of  opinion  that  the  objection  amounts  only  to  an  irregularity,  and  not  to 
error  on  the  record.  In  the  case  of  Hex  v.  7'«u»-[485]-so?!,  on  which  the  plaintifl'  in 
error  relics,  the  objection,  which  is  precisely  the  same  as  the  present,  was  treated  by  the 
defendants  as  matter  of  irregularity  only,  and  so  held  by  the  Court.  The  scire  facias, 
in  this  case,  is  in  the  nature  of  process  to  bring  the  party  into  Court  to  answer ;  and 
if  the  teste  of  mesne  process  is  too  early,  that  does  not  make  the  process  a  nullity, 
but  irregular  only. 

We  therefore  think  that  the  judgment  of  the  Court  of  Exchequer  must  be  affirmed. 

Judgment  affirmed. 

End  of  Easter  Term. 


[486]    Reports  of  Ca.ses  Argued  and  Determined  in  the  Courts  of  Exchequer 
AND  Exchequer  Chamber,  TRiNirv  Term,  9  Victoria. 

Lamert  v.  He.\TH.  May  22,  1846. — The  defendant,  a  share  broker,  bought  for  the 
plaintiff  scrip  certificates,  which  were  sold  in  the  share  market,  at  a  premium,  as 
"  Kentish  Coast  Railway  scrip,"  and  were  signed  by  the  secretary  of  the  railway 
company.  The  genuineness  of  this  scrip  was  afterwards  denied  by  the  directors, 
who  alleged  that  it  was  issued  by  the  secretary  without  authority.  In  an  action 
to  recover  back  from  the  defendant  the  price  paid  to  him  by  the  plaintiff  for  this 
scrip,  and  for  his  commission,  on  the  ground  of  its  not  being  genuine : — Held, 
that  the  proper  question  for  the  jury  was,  whether  what  the  defendant  intended 
to  buy  was  that  which  was  sold  in  the  market  as  Kentish  Coast  Railway  scrip. 

[S.  C.  15  L.  J.  Ex.  297  ;  10  Jur.  481.] 

Debt  for  money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff,  for 
interest,  and  on  an  account  stated.     Plea,  nunquam  indebitatus. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  London  after  last  Michaelmas 
term,  it  appeared  that  the  action  was  brought  by  the  plaintiff"  against  the  defendant, 
a  stockbroker,  to  recover  back  the  sums  of  i;i5U  and  £282,  10s.,  which  had  been  paid 
b)'  the  plaintiff'  to  the  defendant  for  the  purchase  of  280  scrip  certificates  of  shares  in 
the  "  Kentish  Coast  Railway  Company."  It  appeared  that  the  company  was  formed 
in  the  latter  part  of  the  year  1844.  Letters  of  allotment  were  issued,  and  deposits 
paid  thereon,  partly  at  the  London  Joint  Stock  Bank  and  partly  at  the  otfiees  of  the 
company  ;  and  sciip  certificates,  signed  by  the  secretary,  weie,  on  such  deposits  being 
made,  issued  fiom  [487]  the  offices  of  the  company,  and  were  the  subject  of  sale  and 
purchase  in  the  money  market  until  June  1845,  when  the  .scheme  was  abandoned. 
The  directors  then  refused  to  return  any  of  the  deposits  which  had  been  paid  in  to  the 
offices  of  the  company,  on  the  ground  that  those  payments  had  been  received  and  the 
scrip  issued  thereon  without  their  authority,  and  they  denied  the  genuineness  of 
the  scrip  so  issued.  The  plaintiff'  sought  to  recover  in  this  action,  on  the  ground  that 
the  scrip  bought  for  him  by  the  defendant  was  of  this  description,  and  therefore  not 
genuine  "Kentish  Coast  Railway  scrip."  The  Lord  Chief  Baron  left  it  to  the  jury  to 
say  whether  the  -scriii  bought  by  the  defendant  for  the  plainlitl'  was  genuine  scrip  of 
the  Kentish  Coast  Railway  Company  or  not.  The  jury  found  that  it  was  not,  and 
gave  a  verdict  for  the  plaintiff,  damages  4321.  10s. 
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Ill  Hilary  term,  Willes  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction ;  against  which, 

Jervis,  Montagu  Chambers,  and  Hugh  Hill  now  shewed  cause.  The  order  of  the 
plaiiitifl"  to  the  defendant  was  to  buy  scrip  of  the  Kentish  Coast  Railway  Company. 
That  order  was  not  fulfilled  by  the  purcha.se  of  that  which  afterwards  turned  out  to 
be  a  spurious  article,  not  issued  or  authorized  by  the  company.  It  is  not  like  the 
case  of  a  chattel  which  has  acquired  a  conventional  name,  like  the  "  Patent  Smoke- 
consuming  Furnace "  (see  Chanter  v.  Hopkins,  4  M.  &  W.  399),  and  which  is  sold 
without  a  warranty.  This  is  no  more  a  real  article  than  the  forged  Exchequer  Bills, 
which  also  passed  current  in  the  market.  The  parties  who  paid  money  for  them 
would  be  entitled  to  recover  it  back :  Jones  v.  Ryde  (5  Taunt.  488).  [Alderson,  B. 
But  suppose  they  had  only  been  irregularly  issued,  without  the  observance  of  certain 
formalities  which  would  bind  the  Groveriiment ;  would  the  same  rule  apply?  The 
ques-[488]-tion  here  is,  was  it  not  for  the  jury  to  say,  whether  the  plaintitf  bargained 
for  real  Kentish  Kailway  scrip,  or  for  that  which  was  in  the  market  as  Kentish 
Eailway  scrip :  if  for  the  latter,  he  has  had  what  he  bargained  for.  Rolfe,  B.  The 
question  is  not  whether  it  was  the  real  scrip  of  the  company,  but  whether  it  was  the 
scrip  which  the  plaintiff  contracted  to  buy.] 

JMartin  and  Willes,  in  support  of  the  rule,  were  stopped  by  the  Court. 

ALDER.SON,  B.  The  question  is  simply  this — was  what  the  parties  bought  in  the 
market  "Kentish  Coast  Eailway  scrip"?"  It  appears  that  it  was  signed  by  the 
secretary  of  the  company ;  and  if  this  was  the  only  Kentish  Coast  Eailway  scrip  in 
the  market,  as  appears  to  have  been  the  case,  and  one  person  chooses  to  sell,  and  the 
other  to  buy  that,  then  the  latter  has  got  all  that  he  contracted  to  buy.  That  was 
the  question  for  the  jury,  but  it  was  not  left  to  them  :  the  rule  must  therefore  be 
absolute  for  a  new  trial. 

Pollock,  C.  B.,  Eolfe,  B.,  and  Platt,  B.,  concurred. 

Eule  absolute.(a) 


[489]  Barnett  v.  Sir  Henry  Lambert.  May  23,  1846.— The  defendant  in 
answer  to  an  application  from  the  secretary  of  a  railway  company  to  allow  his 
name  to  be  placed  on  the  provisional  committee,  wrote  to  him  consenting  to  do 
so,  and  stating  that  "  he  concluded  his  liability  would  be  limited  to  the  amount 
of  his  shares."  His  name  was  accordingly  published  in  the  newspapers  as  one 
of  the  provisional  committee,  and  on  one  occasion  he  attended  and  acted  as 
chairman  at  a  meeting  of  the  committee. — Held,  that  he  was  liable  for  the  price 
of  stationery  supplied  by  the  plaintiff,  on  the  order  of  the  secretary,  and  used 
by  the  committee,  after  the  date  of  his  letter  to  the  secretary. 

[S.  C.  15  L.  J.  Ex.  305.] 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea,  non 
assumpsit. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  London  after  Easter  Term,  it 
appeared  that  this  action  was  brought  by  the  plaintiflT,  a  stationer  in  London,  against 
the  defendant,  as  one  of  the  provisional  committee  of  the  "  Great  Welsh  Junction 
Eailway,"  to  recover  the  price  of  stationery  supplied  on  the  order  of  the  secretary  of 
the  company.  The  company  was  formed  in  June  1845.  Shortly  afterwards,  the 
secretary  wrote  to  the  defendant,  requesting  him  to  allow  his  name  to  be  placed  on 
the  provisional  committee.  On  the  17th  of  July,  the  defendant  wrote  an  answer  to 
the  secretary,  in  which  he  consented  to  be  placed  on  the  provisional  committee,  but 
stated  that  "  he  concluded  his  liability  would  be  limited  to  the  amount  of  his  shares." 
His  name  was  first  published  in  the  newspapers  as  one  of  the  provisional  committee, 
on  the  21st  of  August.  On  the  1 5th  of  October,  he  attended  a  meeting  of  the  com- 
mittee, and  acted  as  chairman.  The  goods  in  question  were  supplied  at  various  periods, 
from  June  to  December  1845;  they  were  used  at  the  meetings  of  the  provisional 
committee ;  but  it  did  not  appear  that  the  defendant  knew  anything  of  the  plaiiitifl", 
or  had  had  any  communication  with  him. 


(a)  See  Mitchell  v.  Newhall,  ante,  308. 
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Upon  these  facts,  the  Lord  Chief  Baron  directed  the  jury  that  the  defendant  w;is 
liable  for  the  price  of  the  goods  which  had  been  supplied  )iv  the  plaintifl' after  the 
17th  of  July,  when  the  defendant  agreed  to  become  a  member  of  the  provisional 
committee  :  and  the  jury  accordingly  found  a  verdict  for  the  plaiiitift'  for  that  amount ; 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  or  to  reduce  the 
damages  to  such  amount  as  the  Court  shoukl  think  tit. 

[490]  Humfrey  now  moved  accordingly.  The  evidence  given  at  the  trial  did  not 
establish  any  legal  liability  in  the  defendant  for  the  price  of  any  of  these  goods.  The 
secretary  had  no  authority  in  law  or  in  fact  to  pledge  the  credit  of  the  defendant  to 
the  plaintiff.  [Pollock,  C.  B.  The  defendant  wrote  and  agreed  to  become  one  of  the 
provisional  committee,  for  the  management  of  the  affairs  of  the  company  :  surely  that 
is  an  authority  to  the  secietary  to  pledge  his  credit,  at  all  events  for  necessaries  like 
these.]  This  is  not  the  case  of  an  ordijiarv  partnership,  in  which  there  is  a  community 
of  profit  and  loss,  and  each  partner  has  therefore,  by  law,  an  implied  authority  to 
contract  on  behalf  of  his  copartners.  The  shareholders  in  a  railway  company  can 
have  no  implied  authority  to  bind  each  other  to  an  unlimited  extent :  nor  have  the 
provisional  committee  any  authority  to  pledge  the  credit  of  the  shareholders  ;  they 
would  have  a  fund  in  their  hands,  by  means  of  the  deposits,  out  of  which  to  defray 
such  e.xpenses  as  these.  The  case  of  Todd  v.  Emli/  (8  M.  &  W.  505)  is  strongly  in 
point  for  the  defendant.  That  was  an  action  to  recover  the  price  of  wine  furnished 
to  a  club,  of  the  committee  of  which  the  defendants  were  members ;  it  was  proved 
that  the  wine  was  ordered  by  the  house-steward  under  the  authority  of  the  committee, 
but  nothing  appeared  beyond  the  fact  of  the  defendants  being  members  of  the  committee. 
It  was  held  that  the  question  for  the  jury  was,  whether  the  defendants  had  individually 
authorised  the  making  of  the  contract  in  the  ordering  of  the  wine.  Lord  Abinger,  C.  B., 
there  said,  "  It  is  tit  that  this  case  should  be  considered  again,  as  it  is  one  of  considerable 
difficulty.  Supposing  the  jury  to  have  been  of  opinion,  that  the  majority  of  the 
committee  had  a  right  to  bind  the  minorit}-,  they  might  still  think  that  the  defendants 
had  never  done  anything  to  shew  that  they  concurred  in  the  authority  given  to  the 
house-steward  ;  yet  upon  the  general  [491]  summing  up  of  my  Lord  Denraan,  they 
might  come  to  the  conclusion  that  the  defendants  were  lial)le."  And  Alderson,  B., 
said,  '  In  order  to  make  the  case  out,  and  to  establish  the  liability  of  the  defendants, 
the  jury  should  be  .satisfied  that  what  was  done  was  not  only  done  within  the  know- 
ledge of  the  committee  generally,  but  that  it  was  within  the  particular  knowledge  of 
the  two  defendants."  [Alderson,  B.,  referred  to  Flemyng  v.  Hertor  ("2  M.  &  W.  172).] 
That  case  is  so  far  distinguishable  from  Todd  v.  Emly,  that  the  defendant  was  not  one 
of  the  committee  of  the  club.  There  Lord  Abinger,  C.  B.,  said,  "  I  had  thought,  but 
without  much  consideration,  at  the  assizes,  that  these  sort  of  institutions  were  of  such 
a  nature  as  to  come  under  the  same  view  as  a  partnership,  and  that  the  same  incidents 
might  be  extended  to  them  ;  that  where  there  was  a  body  of  gentlemen  forming  a 
club,  and  meeting  together  for  one  common  object,  what  one  did  in  respect  of  the 
society  bound  the  others,  if  he  had  been  reciuested  and  had  consented  to  act  for  them. 
Trading  assnciations  stand  on  a  very  difVercnt  footing.  Where  persons  engage  in  a 
community  of  profit  and  loss  as  partners,  one  partner  has  the  right  of  property  for  the 
whole  ;  so,  any  of  the  partners  has  a  right,  in  any  ordinary  transactions,  unless  the 
contrary  be  clearly  shewn,  to  bind  the  partnership  by  a  credit."  [Kolfe,  B.  The  case 
of  Trudwen  v.  Bourne  (6  M.  &  W.  461)  seems  to  me  to  be  conclusive  against  you.  It 
was  an  action  against  the  defendant,  as  a  shareholder  in  a  mining  company,  to  recover 
the  pi-ice  of  coals  supplied  to  the  company  ;  and  the  acts  relied  on  to  connect  the 
defendant  with  that  concern  (which  was  analogous  to  the  provisional  committee  of  a 
railway  company)  were  certiiinlv  weaker  than  in  this  case  ;  yet  there  it  was  held  that 
the  members  of  the  company  had  authority,  b}'  law,  in  the  absence  of  proof  of  a  more 
limited  authority,  to  bind  each  other  by  dealings  on  credit,  for  the  pin-po.se  of  working 
the  mines,  if  that  appeared  to  be  [492]  necessary  or  usual  in  the  working  of  mines. 
In  Todd  V.  A'm/y,  the  demand  was  for  wine;  but  in  this  case  it  is  for  things  which 
were  clearly  necessary  for  the  committee  as  a  body,  because  the  committee  could  not 
have  gone  on  without  stationery.]  Suppose  the  majority  of  the  provisional  committee 
were  in  favour  of  ordering  certain  goods  ;  would  the  dissentient  minority  be  liable  for 
them  !  [Alderson,  B.  That  does  not  appear  to  have  been  the  case  liere  ;  if  it  was,  it 
lay  upon  the  defendant  to  shew  it.  I  am  not  prepared  to  say  that  the  party  would 
be  liable  in  such  a  case;  because  he  gives  no  actual  authority,  and  you  carniot  imply 
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ail  authority  from  his  dissent.]     Here  the  defendant,  by  his  letter  to  the  secretary, 
limits  his  responsibility  to  the  amount  of  his  shares. 

But  if  the  defendant  is  liable  at  all,  it  can  only  be  for  the  goods  supplied  after  the 
15th  of  October,  the  day  on  which  he  attended  the  meeting  of  the  committee.  The 
mere  entry  or  publication  of  his  name  as  a  member  of  the  provisional  committee  did 
not  make  him  responsible,  until  he  acted  in  that  capacity. 

Pollock,  C.  B.  There  can  be  no  doubt,  as  it  seems  to  me,  that  the  defendant  is 
liable  in  this  action  for  the  goods  which  were  supplied  after  he  attended  the  meeting 
of  the  provisional  committee,  and  acted  as  chairman.  He  must  have  known  that 
articles  of  stationery  were  in  use  by  the  committee,  and  knowing  that  no  money  had 
been  raised  by  subscription,  he  could  not  but  know  they  were  obtained  on  credit. 
At  the  trial,  I  thought  that  the  defendant  was  not  liable  for  any  goods  supplied  before 
the  17th  of  July,  when  he  consented  to  become  a  member  of  the  provisional  committee, 
but  that  he  was  liable  for  all  supplied  subsequently,  inasmuch  as  by  that  letter  he 
gave  the  secretary  authority  to  pledge  his  credit  for  such  things  as  were  necessary  for 
the  committee  as  a  body.  I  am  still  of  the  same  opinion,  and  think  there  ought  to  be 
no  rule. 

[493]  Aldekson,  B.  I  am  of  the  same  opinion.  The  question  in  this  case  is, 
whether  the  defendant  has  rendered  himself  liable  for  these  goods,  by  reason  of  his 
having  given  authority  to  the  secretary  of  the  company  to  pledge  his  credit  for  them. 
I  think  he  did  give  such  authority  by  his  letter  of  the  17th  of  July,  and  that  he  was 
liable  in  respect  of  orders  given  subsequently,  but  not  in  respect  of  those  given  previ- 
ously. By  his  being  "  liable,"  I  mean  that,  under  such  circumstances,  the  Judge 
ought  to  direct  the  jury,  and  they,  as  reasonable  men,  ought  to  find,  that  the  defen- 
dant, as  a  member  of  the  provisional  committee,  had  constituted  the  secretary  his 
agent  to  pledge  his  credit  for  all  such  things  as  were  necessary  for  the  working  of 
the  committee,  and  to  enable  it  to  go  on.  It  is  a  question  of  fact,  and  was  so  treated 
in  I'odd  V.  Emly.  It  is  a  matter  of  inference  for  the  jury,  to  be  drawn  from  a  man's 
conduct.  Where  a  subscription  has  been  made,  and  there  is  a  fund,  it  is  not  so  ; 
because,  if  you  give  money  to  a  person  to  buy  certain  things  with,  the  natural 
inference  is  that  you  do  not  mean  him  to  pledge  your  credit  for  them.  Such  things 
as  are  the  subject  of  this  action  were  clearly  necessaiy  and  proper  for  the  committee, 
as  much  as  would  be  a  room  to  sit  in  ;  and  therefore  I  think  it  was  for  the  jury  to 
infer  whether  the  defendant  gave  authority  to  some  one  to  pledge  his  credit  for 
them,  and  that  the  jury  could  not  have  reasonably  found  otherwise  upon  that  ques- 
tion than  they  did. 

EoLFE,  B.,  and  Platt,  B  ,  concurred. 

Rule  refused. 

[494]  Henry  v.  Goldney.  June  3,  1846. — In  an  action  of  contract  against  A., 
he  cannot  plead  in  abatement  the  pendency  of  another  action  for  the  same  cause 
against  B. 

[S.  C.  ■!  D.  &  L.  6  ;  15  L.  J.  Ex.  298  ;  10  Jur.  439] 

Assumpsit  for  work  and  labour  and  materials,  and  on  an  account  stated. 

The  defendant  (who  was  in  fact  sued  as  one  of  the  members  of  the  provisional 
committee  of  a  railway  company)  pleaded  in  abatement,  that  the  said  supposed 
promises  in  the  declaration  mentioned  were  made  by  the  defendant,  jointly  witli  one 
F.  Ede,  and  not  by  the  defendant  alone ;  and  that,  at  the  time  of  issuing  the  writ  in 
this  action,  and  before  the  plaintiff's  declaring,  to  wit,  on  &c.,  the  plaintiff  sued  and 
prosecuted  a  writ  of  summons  out  of  this  court  against  the  said  F.  Ede,  which  said 
writ  was  so  issued,  and  was  a  valid  writ,  and  was  in  existence,  and  was  the  commence- 
ment of  an  action  against  the  said  F.  Ede,  at  the  time  of  the  commencement  of  this 
action,  and  by  which  said  writ  our  lady  the  now  queen  commanded  the  said  F.  Ede, 
&c.  (setting  out  the  writ) ;  that  the  said  F.  Ede  afterwards,  to  wit,  on  &c.,  caused  an 
appearance  to  be  entered,  &c.,  and  that  the  plaintiff  afterwards,  to  wit,  &c.,  declared 
against  the  said  F.  Ede,  that  he  theretofore,  to  wit,  on  &c.,  was  indebted  to  the 
plaintiff  in  £6000,  for  the  price  and  value  of  work  and  materials,  &c.,  (setting  out 
the  declaration) ;  that  the  plaintiff  issued  the  said  writ  against  the  said  F.  Ede,  and 
declared  thereupon,  for  and  in  respect  of  the  same  identical  breach  of  the  same 
identical  promises,  as  the  breach  of  the  promises  and  promises  in  the  declaration  in 
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this  suit  mentioned  ;  and  that  the  declaration  in  this  suit  contains  no  other  or  different 
breach  of  promise,  or  promise  or  cause  of  action,  than  the  promises,  breach  of  promise, 
and  causes  of  action  mentioned  in  the  said  dcchtration  against  the  said  F.  Ede  ;  and 
that  the  said  writ  and  action  so  sued  out  and  prosecuted  against  the  said  F.  Ede  is 
still  depending  in  this  court.     Verification. 

The  plaintiff's  points  for  argument  were,  that  the  plea  is  [495]  bad,  on  the  ground 
that  this  action  is  maintainable  against  the  defendant,  notwithstanding  the  facts 
stated  in  the  plea,  and  on  the  ground  that  it  is  consistent  with  the  plea,  that  the  said 
F.  Ede  therein  mentioned  may  have  pleaded  or  may  plead  in  abatement  of  the  action 
in  the  said  plea  stated  to  have  been  brought  against  him  by  the  plaintitl' ;  and  on 
the  ground  that,  by  the  law  of  England,  an  action  is  maintainable  against  each  of 
several  joint  contractors,  subject  to  a  plea  in  abatement  for  the  non-joinder  of  the 
other  joint  contractors. 

Crompton,  in  support  of  the  demurrer.  This  plea  is  clearly  bad,  as  well  in  sub- 
stance as  ill  form.  This  is  a  novel  and  unprecedented  attempt  to  set  up  the  pendency 
of  another  suit  as  a  defence  by  a  stranger  to  that  suit.  The  defendant  h.ad  a  clear 
and  convenient  remedy,  by  a  plea  of  the  non-joinder,  or  by  an  application  to  the 
equitable  jurisdiction  of  the  Court,  if  any  abuse  of  the  process  has  been  committed. 
The  principle  of  the  plea  of  auter  action  pendant  is,  that  the  same  party  is  not  to  be 
twice  harassed  for  the  same  canse  of  action.  It  is  so  laid  down  in  Sparrow's  case  (5 
Eep.  61),  and  in  Com.  Dig,  Abatement  (H.  24).  But  it  cannot  be  any  defence  in 
point  of  law,  that  another  action  for  the  same  cause  is  depending  against  a  stranger. 
There  are,  moreover,  other  important  oVtjections  to  this  plea.  It  is  perfectly  consistent 
with  the  terms  of  it,  that  Ede  may  have  died  since  the  commencement  of  the  suit 
against  him.     [He  was  here  stopped  by  the  Court.] 

Bramvvell,  contra.  This  plea  is,  upon  legal  principles,  a  good  answer  to  the  action. 
The  argument  on  the  other  side  is,  that  the  defendant  ought  to  have  pleaded  the 
non-joinder  of  Ede  in  abatement.  But  that  is  a  very  imperfect  I'emedy.  For  instance, 
if,  after  action  brougiit,  the  party  [496]  not  joined  has  left  the  country,  the  plea  in 
abatement  cannot  state,  in  compliance  with  the  stat.  3  &  4  Will.  4,  c.  42,  s.  8,  that 
he  is  resident  within  the  juri.sdiction  of  the  Court.  It  has  been  already  held,  in 
Kin(/  V.  Uoarc  (13  M.  &  W.  494),  that  a  judgment  recovered  against  one  of  two  joint 
debtors,  without  satisfaction,  is  a  bar  to  an  action  against  the  other.  The  true  prin- 
ciple is,  that  if  the  defendant  shews  anything  which  suspends  the  action  against  his 
co-contractoi',  he  suspends  it  against  himself.  In  lioi/r.e  v.  Dowjlas  (1  Campb.  60),  it 
was  ruled  by  Lord  EUenborough,  C.  J.,  that  where  two  parties  who  have  been  jointly 
guilty  of  an  assault  arc  sued  separately,  the  pendency  of  one  action  may  be  pleaded 
in  abatement  in  the  othei'.  The  case  of  The  Earl  vf  Bedford  v.  The  BUhop  lif  Exeter 
(Hob.  137)  is  strongly  in  point.  There  an  action  of  quare  impedit  was  bi-ought 
against  two  ;  and  a  plea  in  abatement,  that  another  quare  impedit  was  pending  against 
one  of  them,  was  held  good.  It  is  dithcnlt  to  see  how  that  would  be  a  good  defence 
for  one  of  them,  when  sued  jointly  with  the  other,  unless  it  would  also  have  been  a 
good  defence  for  him  if  sued  alone.  It  was  the  same  amount  of  vexation  for  A.  and 
B.  to  be  so  sued,  as  for  A.  to  be  sued  twice.  The  law  objects  to  double  litigation,  be 
the  parties  who  they  may.  [Alderson,  B.  How  is  A.  vexed  by  an  action  being 
brought  against  B.  ?  B.  cannot  recover  against  A.  his  proportion  of  the  costs.  All 
pleas  of  action  pending  must  go  upon  the  ground  of  the  part\'  being  twice  vexed. 
Pollock,  C.  B.  The  authoritj'  in  1st  Campliell  is  no  more  than  a  dictum,  thrown  out 
casually.  There  is  no  precedent  for  such  a  plea,  not  only  before  that  dictum,  but 
since.]  The  same  might  have  been  said  as  to  the  plea  in  Kimj  v.  Iloaie.  In  Ituwlinwn 
v.  Uriel  {\  Show.  7.5  ;  Carth.  t)6),  again,  which  was  an  action  of  trespass  against  two 
defendants,  the  inclination  of  the  Court  appears  to  have  been,  that  a  plea  in  abate- 
ment of  an  action  [497]  pending  against  one  of  them  was  good.  The  debt  is  a  thing 
which  the  jiarty  realises  and  has  by  suing  for  it ;  and  if  he  can  recover  in  both  actions, 
he  has  it  twice.  Could  a  party  bring  two  actions  of  detinue  for  the  same  chattel! 
[Alderson,  B.  You  can  always  prevent  him  from  having  the  debt  twice,  by  pleading 
the  non-joinder  in  abatement.]  That  may  be  impossible,  by  reason  of  the  co  contractor 
being  out  of  the  jurisdiction,  since  the  .stat.  3  &  4  Will.  4,  c.  42.  [Pollock,  C.  B. 
We  cannot  change  the  rules  of  pleading  because  of  that  statute.  We  must  suppose 
that  it  was  passed  purposely  to  hamper  pleas  in  abatement.  Alderson,  B.  The  only 
efi'cct  of  the  statute  is,  that  joint  contracts,  where  one  of  the  contractors  is  out  of  the 
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kingdora,  become  joint  .and  several.  Where  is  the  mischief  of  that?  You  admit 
there  may  be  several  actions  against  joint  and  several  obligors.]  That  is  the  obliga- 
tion they  have  entered  into :  and  there  the  plaintiff  has  not  two  judgments  in  respect 
of  the  same  contract;  for,  though  written  on  the  same  paper,  they  are  different 
contracts  altogether.  The  result  of  the  stat.  3  &  4  "Will.  4,  is,  if  this  plea  be  held 
bad,  that,  instead  of  one  action  against  thirty  joint  contractors,  the  plaintiff  may  have 
twenty-nine  actions,  against  all  but  the  one  who  is  out  of  the  country.  Now  the 
principle  of  the  decision  in  King  v.  Home  is,  that  a  plaintiff"  has  no  right  to  several 
judgments  for  the  same  cause  of  action.  How  strange  then  is  it,  that  all  these  actions 
may  be  br'ought,  although  they  cannot  have  their  legal  termination  by  judgment  and 
execution.  There  is  no  distinction  in  principle  between  the  case  of  joint  contractors 
and  joint  tortfeasors.  Besides,  the  non-joinder  could  not  be  pleaded  here,  for  the 
defendant  would  not  give  the  plaintiff  a  better  writ,  inasmuch  as  no  action  can  be 
brought  against  Ede  pending  the  former  action. 

Crompton  was  not  called  upon  to  reply. 

[498]  Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment.  Here  the  defendant  is  not  vexed  twice  by  the  same  proceeding,  and  there- 
fore that  pi'inciple  has  no  application.  Contracts  may  be  made  joint  and  several ; 
and  w^hen  that  is  the  case,  as  in  a  joint  and  several  bond,  an  action  may  be  brought 
against  each  contractor,  although  the  judgment  cannot  be  enforced  against  each  ;  for 
if  that  is  attempted  to  be  done,  the  Court  will  give  a  remedy  by  audita  querela,  or 
on  motion.  With  respect  to  the  language  of  Lord  Ellenborough,  in  B<yi!ce  v.  Douglas, 
it  is  a  mere  casual  remark,  and  not  called  for,  and  not  amounting  to  a  decision,  on 
which  no  reliance  ought  to  be  placed.  If  that  position  were  correct,  and  this  plea 
might  be  pleaded  in  tort,  it  might  also  afterwards  be  pleaded  in  contract ;  but  there 
are  no  dicta,  and  no  precedents,  in  support  of  such  a  position,  except  the  language  of 
Lord  Ellenborough  in  the  case  referred  to.  Long  before  that  case.  Lord  Holt  had 
doubted  whether,  where  an  action  in  tort  had  been  brought  against  two,  the  defen- 
dants could  plead  the  pendency  of  an  action  against  one  of  them ;  although  there  the 
party  was  apparently  twice  vexed  for  the  same  cause ;  but,  if  the  action  had  been 
brought  against  one,  and  not  against  two,  he  would  not  have  thought  that  the  principle 
of  not  vexing  a  party  twice  would  apply  to  the  case.  Before  the  stat.  3  &  4  Will.  4, 
c.  42,  the  defendant  in  this  case  could  have  pleaded  in  abatement  the  liability  of  other 
parties  ;  and  if  an  action  were  brought  against  all,  he  could  have  pleaded  the  pendency 
of  the  other  suit,  and  so  compelled  the  plaintiff  to  a  discontinuance.  Then  came  the 
statute,  with  the  clause  as  to  the  parties  being  resident  within  the  jurisdiction  of  the 
court ;  and  it  is  argued  that  we  ought,  because  of  it,  to  mould  the  rules  of  pleading, 
in  order  to  prevent  inju.stice,  or  to  infer  that  such  were  the  rules  of  pleading  before 
the  statute,  that  this  plea  could  have  been  pleaded,  otherwise  the  statute  would  work 
injustice.  But  I  think  we  cannot  adopt  that  argument,  or  [499]  alter  the  rules  of 
pleading,  merely  because  the  effect  of  that  statute  is,  in  many  cases,  to  take  away  the 
application  of  a  plea  in  abatement.  In  truth,  the  act  was  passed  without  reference 
to  the  rules  of  pleading ;  and  when  one  contracting  party  is  out  of  the  realm,  its  effect 
may  be  to  make  contracts  joint  and  several,  which  at  first  were  joint  only.  I  do  not 
see  any  great  mischief  in  that.  All  injustice  may  be  prevented  by  an  appeal  to  the 
equitable  jurisdiction  of  the  Court.  I  agree,  however,  that  a  legal  right  is  better  than 
an  application  to  the  equitable  jurisdiction  of  the  Court ;  and  it  is  satisfactory  to  know, 
that  in  this  case  there  is  an  appeal  to  a  court  of  error,  in  which  our  decision,  if 
erroneous,  may  be  corrected.  I  decide  this  question  on  the  principle,  that  the  statute 
has  nothing  to  do  with  the  case.  The  plea  is  also  defective,  in  omitting  to  aver  that 
the  third  party  is  alive. 

Alderson,  B.  I  am  of  the  same  opinion.  The  principle  of  the  defence  of  auter 
action  pendant  is,  that  the  same  man  is  not  to  be  vexed  twice  for  the  same  cause.  But 
how  does  the  plea  shew  that  the  defendant  is  twice  vexed  in  this  case  1  He  pleads, 
that  Ede  is  jointly  liable  with  him  under  a  contract,  and  that  Ede  has  been  sued  ;  but 
the  fact  of  an  action  having  been  brought  against  Ede,  does  not  shew  that  the  same 
man  has  been  or  necessarily  will  be  twice  vexed  for  the  .same  cause ;  if  the  defendant 
follows  out  the  proper  proceedings  according  to  law,  he  certainly  will  not  be.  The 
proper  course  was,  for  the  defendant  to  plead  the  non-joinder  of  Ede,  and  so  put  an 
end  to  this  action ;  and  then  it  would  be  the  plaintiff's  duty  to  bring  a  joint  action 
against  the  defendant  and  Ede ;  and,  if  the  former  action  were  not  discontinued,  Ede 
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might  plead  in  abatement  the  pendency  of  the  other  action,  and  that  would  be  a  good 
plea  as  well  foi-  Ede  as  for  the  defendant.  The  two  actions,  therefore,  cannot  go  on 
together,  if  the  parties  follow  the  [500]  proper  rules  of  defence.  The  same  man  need 
not  be  twice  vexed  for  the  same  cause.  For  these  reasons,  I  am  of  opinion  that  the 
plea  is  bad,  and  the  plaintiff  is  entitled  to  judgment  of  respondeat  ouster. 

ROLFE,  B.  I  am  of  the  same  opinion.  The  case  must  be  considered  independently 
of  the  Stat.  3  &  4  Will.  4,  c.  42.  If  two  or  more  parties  had  made  a  joint  contract, 
and  one  only  w;is  sued  upon  it,  his  course  was  to  plead  in  abatement  the  non-joinder 
of  the  others,  and  the  plaintiff  was  then  bound  to  bring  his  action  against  those  parties. 
The  statute,  however,  seems  to  assume  that  that  course  was  in  many  respects  incon- 
venient, as  the  plaintiff,  in  many  cases,  could  not  in  fact  go  on  with  his  action  against 
all  the  parties.  It  therefore  required  the  defendant  to  shew  where  the  other  co- 
contractors  were.  The  case  of  Kivg  v.  Hoare  has  no  bearing  upon  the  question.  The 
decision  there  was,  that  a  judgment  recovered  against  one  of  two  joint  debtors  is  a 
bar  to  an  action  against  the  other ;  and  it  proceeded  on  the  ground,  that  the  plaintiff 
was  going  on  to  judgment,  in  a  matter  that  had  passed  in  rem  judicaUim.  It  is 
altogether  inapplicable  to  this  case. 

Platt,  B.  The  rule  of  law  is  clearly  laid  down  in  TIi^  Earl  of  Bedford  v.  The 
Bishop  of  Exeter,  and  in  the  case  of  RawUiuwn  v.  Oriel,  that  a  man  is  not  to  be  twice 
vexed  for  the  same  cause.  If  a  party  has  a  legal  right  he  may  enforce  it,  but  he 
ought  not  to  institute  two  actions  instead  of  one.  But  the  defendant's  objection  in 
this  case  is,  that  another  action  is  pending  against  another  party,  who  is  alleged  to  be 
a  joint  contractor.  But  the  defendant  is  not  liable  to  the  judgment  in  that  other 
action  ;  whereas,  in  the  cases  I  have  referred  to,  the  defendant  was  liable,  and  there- 
fore the  judgment  and  execution  would  touch  the  same  person.  But  here  the  defen- 
dant is  not  twice  vexed  ;  he  is  in  the  same  [501]  situation  as  if  all  had  been  joined 
in  the  action,  in  which  ease  execution  might  have  been  levied  upon  any  of  them.  The 
plea  is  therefore  bad,  and  the  plaintiff  is  entitled  to  judgment. 

Judgment  of  respondeat  ouster. 

W.\LSTAB  V.  Spottiswoode.  June  12,  1846. — A  railway  company  was  provisionally 
registered,  and  a  prospectus  was  issued,  which  stated  the  proposed  capital  to  be 
£2,000,000,  in  80,000  shares  of  £25  each.  The  plaintiff  applied  to  the  pro- 
visional committee  for  seventy  shares,  in  a  letter  whereby  she  undertook  to 
accept  the  same  or  any  less  number  that  they  might  allot  to  her,  to  pay  the 
deposit  of  21.  12s.  6d.  per  share  thereupon,  and  to  sign  the  parliamentary  contract 
and  subscribers'  agreement  when  required.  To  this  letter  she  received  an  answer, 
signed  by  the  secretary,  stating  that  the  committee  of  management  had  allotted 
to  her  thirty  shares,  and  requesting  her  to  pay  the  deposit  of  21.  12s.  6d.  per 
share,  amounting  to  781.  15s.,  into  one  of  certain  banks  on  or  before  a  day 
mentioned.  The  plaintiff  accordingly  paid  into  one  of  those  banks,  in  due  time, 
the  deposit  of  781.  15s.,  and  received  the  banker's  receipt  for  the  same.  She 
afterwards  presented  the  receipt  to  the  company,  and  made  several  fruitless 
applications  to  the  committee  for  scrip,  and  at  length  was  informed  that  the 
directors  had  come  to  the  resolution  not  to  issue  any  scrip,  and  that  the  greater 
part  of  the  deposits  had  been  expended,  and  the  balance  would  be  rateably 
divided.  It  appeared  that  the  directors,  finding  it  impossible  to  go  to  Parliament 
in  the  ensuing  ses.sion,  had  determined  not  to  issue  any  scrip ;  and  that,  of  the 
entire  number  of  80,000  shares,  70,000  were  allotted,  but  deposits  were  paid  on 
4000  onl}',  producing  altogether  the  sum  of  £10,500. — In  an  action  by  the  plaintiff 
to  recover  back,  from  a  member  of  the  managing  committee,  the  sum  of  781.  15s. 
so  paid  by  her  as  deposits  on  the  shares  allotted  to  her : — Held,  first,  that  there 
was  sufficient  evidence  of  the  final  abandonment  of  the  project. — Secondly,  that, 
on  its  abandonment,  under  the  circumstances  above  stated,  the  plaintiff  was 
entitled  to  recover  back,  as  money  had  and  received  to  her  use,  the  whole  sum  so 
paid  by  her. — An  association  of  this  nature  does  not  amount  to  a  partnership. 

[S.  C.  10  Jur.  460,  498.     Approved,  Ilulton  v.  Tlwmpsm,  1851,  3  H.  L.  Cas.  191. 
Commented  on,  Baird  v.  /fo.«,  1356,  2  Miicq.  H.  L.  68.] 

Assumpsit.  The  declaration  stated,  that  heretofore,  to  wit,  on  &c ,  the  defendant 
and  certain  other  persons,  whose  names  are  to  the  plaintiffs  unknown,  agreed  together 
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to  form  a  certain  joint  stock  company,  called  "The  Direct  Birmingham,  Oxford, 
Eeading,  and  Brighton  Railway  Company,"  for  the  purpose  of  making  a  certain  railway, 
under  the  powers  of  an  act  of  Parliament  to  be  applied  for  in  that  behalf;  the  capital 
of  which  company  was  to  consist  of  £2,000,000,  in  80,000  shares,  at  £25  each,  to  be 
allotted  by  the  committee  of  management  of  the  said  company  to  such  persons  as 
should  apply  to  them,  and  as  they  should  select  for  that  purpose ;  and  the  plaintiff' 
then,  to  wit,  on  &c.,  at  the  request  of  the  defendant,  applied  to  the  committee  of 
[502]  management  for,  and  there  were  then  allotted  to  her  by  the  said  committee,  by 
a  ceitain  letter  of  allotment,  to  her  directed  and  delivered,  divers,  to  wit,  thirty  of 
the  said  shares  ;  and  thereupon  then,  in  consideration  of  the  premises,  and  that  the 
plaintiff",  at  the  instance  and  request  of  the  defendant,  would,  on  or  before  the  24tb 
day  of  October,  A.D.,  1845,  pay  to  one  of  certain  banking  companies  in  the  said  letter 
of  allotment  named,  whereof  one  was  a  certain  banking  company,  called  "  The  London 
Joint-stock  Bank,"  to  the  account  of  the  said  joint-stock  railway  company,  a  deposit 
of  21.  12s.  6d.  upon  each  of  the  said  thirty  shares,  making  in  the  whole  the  sum  of 
781.  15s.,  and  would  present  the  said  letter  of  allotment,  with  a  receipt  of  one  of  the 
said  banks  for  the  said  deposit  appended  thereto,  to  the  defendant  or  his  agents  in 
that  behalf,  at  the  office  of  the  said  company,  and  execute  a  certain  contract  relating 
to  the  formation  of  the  said  company,  called  "the  Parliamentary  contract,"  and  a 
certain  agreement  also  relating  to  the  formation  of  the  said  company,  called  "the  sub- 
scribers' agreement,"  within  a  certain  reasonable  time  appointed  on  that  behalf,  to  wit, 
on  the  27th  day  of  October,  A.D.  1845,  or  within  a  reasonable  time  then  next  following, 
the  said  contract  and  agreement  to  be  prepared  by  the  defendant,  and  ready  for  execution 
at  such  time  as  aforesaid,  the  defendant  then  promised  the  plaintiff'  to  give  her,  in 
exchange  for  the  said  letter  of  allotment  and  banker's  receipt,  scrip  certificates  for  the 
said  thirty  shares,  (that  is  to  say),  certain  certificates  in  writing,  purporting  that  the 
holder  or  holders  thereof  were  entitled  to  thirty  .shares  in  the  capital  of  the  said  Joint- 
stock  Railway  Company,  and  to  be  shareholders  thereof  in  respect  of  such  shares ; 
and  the  plaintiff'  avers,  that  she,  confiding  in  the  said  promise  of  the  defendant, 
afterwards,  and  within  the  time  limited  in  that  behalf,  namely,  on  the  said  24th  day 
of  October,  1845,  paid  to  the  said  London  Joint-stock  Bank,  on  account  of  the  said 
railway  company,  the  said  deposit  on  each  of  the  said  shares,  amounting  in  the  whole 
to  the  said  [503]  sum  of  781.  15s.,  and  then  received  from  the  said  bank  a  receipt  for 
the  same  appended  to  the  said  letter  of  allotment ;  and  afterwards,  and  within  the 
time  appointed  in  that  behalf  as  aforesaid,  and  at  a  proper  and  reasonable  time  in 
that  behalf,  to  wit,  on  &c.,  the  plaintiff'  presented  the  said  letter  of  allotment,  with 
the  banker's  receipt  appended  thereto,  at  the  office  of  the  said  railway  company,  to 
wit,  at  Moorgatestreet,  in  the  City  of  London,  to  the  defendant,  and  then  was,  and 
always  since  has  been,  ready  and  willing,  and  then  ofl'ered  to  the  defendant,  to 
deliver  to  him  the  said  letter  of  allotment  and  banker's  receipt  appended  thei'eto,  and 
to  execute  the  said  Parliamentar)'  contract  and  subscribers'  agreement,  and  to  receive 
such  scrip  certificates  as  aforesaid  in  exchange  for  the  said  letter  of  allotment  and 
the  banker's  receipt,  and  then  requested  to  exchange  the  said  letter  of  allotment, 
with  the  said  banker's  receipt  appended  thereto  as  aforesaid,  for  such  sciip 
certificates  as  aforesaid,  and  a  reasonable  time  for  the  defendant  so  to  do  had 
elapsed  long  before  this  suit  commenced  :  yet  the  defendant,  not  regarding,  his  said 
promise,  did  not  nor  would,  at  the  time  when  he  was  so  requested  by  the  plaintiff  so 
to  do,  or  at  any  time  before  or  since,  exchange  the  said  letter  of  allotment,  with  the 
said  banker's  receipt  appended  thereto,  for  such  sciip  certificates  as  aforesaid,  or 
deliver  such  scrip  certificates  as  aforesaid  to  the  plaintiff',  but  then  wholly  neglected 
and  refused,  and  still  neglects  and  refuses  so  to  do,  and  then  wholly  discharged  the 
plaintiff'  from  executing  the  said  contract  or  agreement.  Breach,  &e.  There  were 
also  counts  for  money  had  and  received,  money  paid,  money  lent,  and  on  an  account 
stated. 

The  defendant  pleaded  uon  assumpsit,  and  also  several  special  pleas,  which  it  is 
not  necessary  to  notice. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Hilary  Term, 
the  following  facts  appeared  in  evidence : — The  defendant  was  a  member  of  the 
provisional  and  managing  committee  of  the  "  Direct  Birmingham,  Ox-[504]-ford, 
Reading,  and  Brighton  Railway  Company,"  which  was  provisionally  registered  in 
August  1845.      The   capital    was    announced    in    the    published    prospectus    to   be 
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£2,000,000,  in  80,000  shares  of  £25  each.  On  the  7th  of  October,  1845,  the  plaintiff, 
Mrs.  AValstab,  made  the  following  application  for  an  allotment  of  shares  in  the  under- 
taking addressed  to  the  provisional  committee  : — 

"  I  request  that  j'ou  will  allot  me  seventy  shares  of  £"2.5  each  in  the  Direct 
Birmingham,  Oxford,  Reading,  and  Brighton  Railway  ;  and  I  do  hereby  undertake  to 
accept  the  same,  or  any  less  number  that  you  ma^'  allot  to  me,  and  to  pay  the  deposit 
of  21.  12s.  6d.  per  share  thereupon,  and  sign  the  Parliamentary  contract  and  sub- 
scribers' agreement,  when  required." 

(Signed)        "  Elizabeth  Walstab." 

To  this  letter  the  following  answer  was  returned  on  the  18th  of  October: — 

"  W.  283. 

"Letter  of  allotment — (not  transferable). 

"  Direct  Birmingham,  Oxford,  Reading,  and  Brighton  Railway. 

"Capital,  £2,000,000,  in  80,000  shares  of  £2-5  each. 

"  Deposit,  21.  12s.  6d.  "  No.  of  Letter,  123. 

"  No.  of  Shares,  30. 

"46  Moorgate-street,  London,  October  18,  184.5. 

"  The  committee  of  management  have  allotted  to  you  thirty  shares  in  this  under- 
taking; and  I  am  directed  to  request  you  will  pay  the  deposit  of  21.  12s.  6d.  per 
share,  amounting  to  781.  15s.,  into  one  of  the  under-mentioned  banks,  on  or  before 
Friday,  the  24th  day  of  October,  1845,  or  this  allotment  will  be  null  and  void. 

"  This  letter,  with  the  banker's  receipt  appended  thereto,  will  be  exchanged  for 
scrip  upon  your  presenting  it  at  the  [505]  offices  of  the  company,  and  executing  the 
parliamentary  contract  and  subscribers'  agreement,  which  will  lie  at  the  above  offices 
on  and  after  the  24th  of  October,  and  due  notice  will  be  given  when  the  deeds  will 
be  sent  into  the  country. — I  am,  your  obedient  servant, 

"  J.  B.  Rayner,  Secretary. 
"  To  Mrs.  Elizabeth  Walstab." 

The  letter  then  contained  a  list  of  the  bankers  to  whom  the  deposits  were  made 
payable.  On  the  24th  of  October,  the  plaintiff  paid  to  the  company  of  781.  15s.  as  a 
deposit  on  thirty  shares,  and  received  the  banker's  receipt  for  the  same.  The  plaintiff's 
son  presented  the  banker's  receipt  to  the  company,  and  made  several  fruitless  applica- 
tions to  the  committee  for  scrip  ;  and  was  finally  informed,  in  the  month  of  November, 
that  the  directors  had  come  to  the  resolution  not  to  issue  any  scrip.  He  was  also 
informed,  that  the  greater  part  of  the  deposits  had  been  expended,  and  that  the  balance 
would  be  rateably  divided.  It  appeared  that  the  directors,  finding  it  impossible  to  go 
to  Parliament  during  the  ensuing  session,  had  determined,  on  the  27th  of  November, 
not  to  issue  any  scrip.  Of  the  entire  number  of  80,000  shares,  70,000  were  allotted, 
but  deposits  were  paid  upon  4000  only,  producing  altogether  the  sum  of  £10,500. 

At  the  trial,  the  following  objections  were  taken  on  the  part  of  the  defendant. 
First,  that  the  letters  of  the  7th  and  18th  of  October  did  not  prove  any  contract;  or 
if  they  did,  it  was  not  the  contract  alleged  in  the  first  count,  inasmuch  as  they  did 
not  shew  an  agreement  to  give  scrip  certificates  for  shares,  but  only  to  allot  shares. 
Secondly,  that  the  contract,  if  any,  being  signed,  not  by  the  defendant,  but  by  the 
secretary  of  the  company,  was  not  personally  binding  on  the  defendant.  Thirdl}', 
that  a  contract  to  give  scrip  was  illegal  under  the  stat.  7  <&  8  Vict.  e.  110.  Fourthlj', 
that  the  count  for  money  had  and  received  could  not  be  sustained  ;  that  there  was  no 
faihire  of  consideration  on  the  [506]  ground  of  the  abandonment  of  the  undertaking: 
for,  first,  there  was  no  sufficient  evidence  that  it  had  in  fact  been  abandoned  ;  and 
secondly,  the  provisional  committee  had  no  power  to  abandon  it. 

For  the  plaintitf  it  was  contended,  on  the  authority  of  the  case  of  Nockdh  v.  Crosby 
(3  B.  &  C  814;  5  I),  i^  R.  751),  that  the  ])rovisional  comniittee  were  bound,  on  the 
failure  of  the  undertaking,  to  return  the  plainlilf's  deposit ;  for  that  the  expenses  of 
an  abortive  scheme  must  be  borne  by  the  projectors  of  it ;  and  the  plainlitf  was  there- 
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fore  entitled  to  recover,  either  on  the  special  count,  or,  at  all  events,  on  the  count  for 
money  had  and  received. 

The  Lord  Chief  Baron  overruled  the  objections,  and  under  his  direction  a  verdict 
was  found  for  the  plaintiff,  damages  781.  15s.,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 

In  Easter  Term,  Martin  obtained  a  rule  nisi  accordingly  ;  against  which 

Jervis  and  Willes  shewed  cause  in  this  term  (May  29).  First,  the  plaintiff  is 
entitled  to  recover  on  the  special  contract  alleged  in  the  first  count.  The  company 
were  bound,  on  the  allotment  of  shares  being  made,  and  on  payment  of  the  deposits 
thereon,  to  exchange  the  letter  of  allotment  for  scrip.  It  will  be  said  on  the  other 
side,  that  the  letters  of  the  7th  and  18th  of  October,  taken  together,  shew  no  contract, 
but  the  latter  amounted  merely  to  an  intimation  of  an  intention,  on  the  part  of  the 
director-s,  thereafter  to  give  scrip  in  exchange  for  it.  But  this  argument  cannot  be 
supported  :  nor  does  it  make  any  difference  that  the  plaintiff's  application  was  for  a 
greater  number  of  shares  than  was  afterwards  allotted  to  her.  Suppose  a  man  offered 
to  another  to  give  £.50  for  a  mare,  and  ten  days  afterwards  the  latter  wrote  him  a 
letter  saying,  that  if  he  paid  the  sum  of  £.50  [507]  into  a  certain  bank,  he  should  have 
the  mare  and  her  foal ;  would  that  be  called  a  mere  intimation  ?  would  it  not  be  a 
contract  to  deliver  the  mare  and  her  foal  on  payment  of  the  £50  ?  This  is  merely 
the  ease  of  one  party  contracting  to  do  one  thing,  if  the  other  party  will  perform  two. 
There  is  first  a  proposal  on  the  part  of  the  plaintiff',  which  is  modified  by  the  qualified 
acceptance  of  the  company,  and  the  bargain  is  completed  by  the  final  acceptance  of 
the  plaintiff. 

Secondly,  it  is  said  that  the  defendant  cannot  be  bound,  because  this  was  a  company 
only  provisionally  registered,  which  therefore  had  no  authority  to  issue  scrip :  but  it 
is  clear  from  the  several  provisions  of  the  7  &  8  Vict.  c.  110,  that  this  is  otherwise. 
The  ■24th  section,  in  particular,  which  imposes  a  penalty  upon  the  issuing  of  scrip 
before  provisional  registration,  seems  to  imply  that  scrip  may  be  issued  after  such 
registration.  [They  referred  also,  on  this  point,  to  the  2.3rd,  25th,  51st,  and  52nd 
sections  of  the  statute.] 

The  principal  question  in  this  case,  however,  arises  upon  the  second  count,  for 
money  had  and  received.  Now  the  principle  established  by  the  case  of  Nockells  v.  Croshy 
is,  that  the  promoters  of  an  abortive  company  are  bound  to  return  to  the  subscribers 
the  earnest  received  from  them,  and  themselves  to  Ijear  the  expenses  of  the  under- 
taking. That  was  a  case  in  which  a  scheme  for  a  tontine  was  put  forth,  stating  that 
the  money  subscribed  was  to  be  laid  out  at  interest ;  and  after  some  subscriptions  had 
been  paid  to  the  directors,  but  before  the  money  was  so  laid  out,  the  directors  deter- 
mined to  abandon  the  project.  The  Court  held  that  each  of  the  subscribers  was 
entitled,  in  an  action  for  money  had  and  received,  to  recover  the  whole  of  the  money 
advanced  by  him,  without  deduction  of  any  part  towards  the  payment  of  the  expenses 
already  incurred.  Bayley,  J.,  there  says,  "  On  all  projects  some  expense  must  be 
incurred  before  many  members  join  the  concern.  Upon  whom  shall  that  fall? 
Undoubtedly,  if  the  scheme  prove  abortive,  it  should  fall  upon  the  original  projectors, 
and  not  upon  [508]  those  who  advanced  their  money  upon  the  faith  of  its  going  on." 
Holroyd,  J.,  says,  "  It  appeared  to  me,  at  first,  that  this  was  very  like  the  case  of  a 
partnership,  which  I  put  during  the  argument ;  but  here  the  concern  was  never  really 
set  going ;  and  I  think  that  the  expenses  incurred  in  setting  a  scheme  on  foot,  are 
not  to  be  paid  out  of  the  concern,  unless  they  are  adopted  when  it  is  actuallj'  in 
operation."  And  Littledale,  J.,  says,  "  The  plaintiff  is  entitled  to  recover,  upon  this 
general  principle,  that  if  persons  set  a  scheme  afoot,  and  assume  to  be  the  directors 
or  managers,  all  the  expenses  incurred  before  the  scheme  is  in  actual  operation  must, 
in  the  first  instance,  be  borne  by  them."  And  he  puts  the  case  of  there  being  one 
subscriber  only,  in  which  case,  he  says,  the  hardship  and  injustice  would  be  monstrous 
that  all  these  expenses  should  be  cast  upon  him.  [Alderson,  B.  In  I'itchford  v,  Davis 
(5  M.  &.  W.  2),  a  company  was  projected,  and  a  prospectus  issued,  stating  the  proposed 
capital  to  consist  of  10,000  shares  of  £25  each.  The  directors  entered  into  contracts 
at  a  time  when  a  small  portion  only  of  that  capital  had  been  raised  ;  and  it  was  held 
that  a  subscriber,  who  had  made  deposits,  w'as  not  liable  upon  such  contracts,  without 
proof  that  he  knew  of  and  assented  to  their  proceeding  on  the  smaller  capital,  or 
expressly  authorised  the  making  of  the  contracts.  Does  not  the  principle  of  that  case 
apply  to  the  present?]     Unquestionably  it  does.     If  the  promoters  of  a  scheme  of 
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this  nature  think  tit  to  proceed  before  the  whole  of  the  capital  is  subscribed  for,  they 
do  so  at  their  own  risk.  The  party  subscribes  on  the  faith  that  his  subscription  is  to 
form  an  intej^ral  part  of  a  fund  amounting  to  80,000  times  2i  guineas ;  and  until  that 
fund  is  raised,  the  directors  cannot  pledge  his  credit.  Until  the  whole  is  sub.scrihed, 
the  deposit  of  each  subscriber  is  a  mere  earnest:  then  it  becomes  a  part  of  the  agreed 
capital.  And  the  stat.  7  &  8  Vict.  c.  110,  docs  not  alter  the  eliect  [509]  of  the  contract 
between  the  promoters  and  the  subscribers.  The  former  are  merely  put  in  the  same 
position,  after  the  concern  is  provisionally  registered,  as  they  were  at  common  law 
without  any  provisional  registration. 

But  further,  this  deposit  of  21.  12s.  Gd.  is  composed  of  two  sums,  of  21.  10s.,  which 
is  the  10  per  cent,  on  each  share,  required  by  the  Standing  Orders  of  Parliament  to 
be  deposited  with  the  Accountant-(ieneral,  and  2s.  6d.,  which  may  be  considered  as 
paid  to  be  applied  to  the  preliminary  expenses.  The  former  sum  is  appropriated  to 
the  express  purpose  for  which  it  is  received,  and  not  having  been  so  applied,  the 
plaintili'is  clearly  entitled  to  recover  it  back.  And  with  respect  to  the  2s.  6d.,  that 
cannot  be  letained  for  the  preliminary  expenses  until  the  whole  amount  of  deposits 
has  been  paid  up.  [They  cited  Fox  v.  Clifton  (6  Biiig.  776 ;  4  M.  &  P.  676),  Bourne 
V.  Freelh  (9  B.  &  C.  632';  4  M.  &  K.  512),  and  Lake  v.  Duke  of  Argyll  (6  Q.  B.  477).] 

Lastly,  it  is  said  that  the  secretary  had  no  power  to  bind  the  defendant  bj'  making 
this  contract.  But  by  the  prospectus,  applications  are  to  be  made  to  the  officer  of  the 
company,  and  the  plaintifl"s  letter  is  answered  by  him  as  the  agent  of  the  provisional 
committee,  to  whom  her  application  for  shares  was  addressed. 

Martin,  F.  V.  Lee,  and  Peacock,  contra.  (May  29  and  30.)  First,  the  special 
contract  alleged  in  the  first  count  was  not  proved.  The  documents  which  were  read 
in  evidence  must  be  taken  together,  in  order  to  see  what  the  contract  was.  It  consists 
in  the  letter  of  the  7th  of  October,  and  the  first  paragraph  of  the  letter  of  the  18th. 
The  plaintiffs  contract  attached  on  her  thirty  shares  being  allotted  ;  there  was  then 
a  complete  obligation  upon  her  to  sign  the  parliamentary  deed,  and  pay  the  deposit. 
She  did  nothing,  and  was  not  called  upon  to  do  anything,  except  what  she  did  and 
was  bound  to  do  upon  the  allotment  being  [510]  made  to  her.  There  was  no  con- 
sideration for  any  promise  to  exchange  the  letter  of  allotment  for  scrip  or  shares  :  the 
allotment  was  all  the  plaintitl'  asked  for,  and  she  had  all  for  which  she  bargained. 

Secondly,  the  count  foi-  money  had|and  received  was  not  established.  In  the  first 
place,  the  prospectus  cont<ains  no  engagement  on  the  part  of  the  provisional  committee 
to  go  to  Parliament  at  all  in  the  then  ensuing  session,  and  there  is  really  no  evidence 
to  shew  that  the  .scheme  has  been  finally  abandoned.  For  aught  that  appears,  it  is  an 
open  contract  to  the  present  hour.  But  even  if  this  be  otherwise,  there  is  no  failure 
of  cotisidei-atioii  sufficient  to  sustain  the  action.  Nor  can  any  distinction  l)e  drawn 
between  the  21.  10s.  and  the  2s.  6d.,  nor  was  an\'  such  attempted  at  the  trial:  the 
case  was  i-ested  altogether  on  the  ground  of  a  general  failure  of  consideration,  and  not 
on  that  of  a  siiecific  appropriation  of  any  part  of  the  deposit.  Now  it  is  obvious,  that, 
in  such  an  undertaking,  expenses  must  necessarily  be  incurred  ab  initio  —as  for  rent 
of  offices,  stationer}',  advertising,  Ike.  &c.  :  and  the  subscribers,  as  well  as  the  promoters, 
know  this  to  be  the  case.  Why  should  not  such  expenses  be  borne  by  all  the  paities, 
unless  there  be  fraud?  There  is  no  diirercnce  in  thcii- situation,  except  that  one  is 
the  first  suggester  of  the  .scheme  to  the  others.  In  truth,  a  party  subscribing  to  such 
an  undertaking  becames  a  quasi  partner,  and  cannot  receive  back  the  whole  of  the 
money  which  he  deposits  for  the  necessary  expenses,  in  case  of  the  scheme  being 
unsuccessful.  If  twelve  individuals  set  on  foot  a  project,  and,  without  fraud,  ask  fifty 
others  to  join  them  in  taking  shares,  and  they  agree  to  do  so,  why  should  the 
expenses  fall  exclusively  on  the  twelve  original  projectors,  instea<l  of  being  borne 
equally  Ity  all  the  parties?  Nvckells  v.  Crosby  is  (juite  distinguishable;  that  was  the 
case  of  a  tontine,  where  all  the  money  subscribed  was  to  be  invested  at  interest ;  and 
there,  also,  the  scheme  had  absolutely  and  finally  failed.  But  a  subscriber  to  a  railway 
company  perfectly  well  knows  that  [511]  his  money  is  to  bo  applied  to  a  common 
purpose,  and  thai  the  [)romoters  must  use  it  in  taking  the  necessary  steps  for  the 
formation  of  the  Company  ;  and  surely,  under  such  ciicumstanccs,  ho  authorizes  them 
to  expend  it  in  payment  of  the  necessary  preliminary  ex]icnses.  An  ordinary  joint 
stock  company,  no  doubt,  cannot  go  on  with  their  manufactiu-e  or  their  trade  until  all 
the  capital  has  been  subscribed  for  ;  but  there  the  contract  is  made  for  the  carrying 
on  of  the  trade  or  manufacture  itself,  not  for  preliminary  matter  until  the  coTupany  is 
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formed.  It  may  be  that  the  plaintiff  would  not,  under  the-se  circumstauce.s,  be  liable 
to  a  creditor  of  the  concern  ;  but  that  is  not  the  question.  Each  subscriber  brings  his 
money  into  hotchpot,  for  carrying  on  the  scheme  for  the  joint  benefit  of  all.  It  is 
paid  as  a  contribution  to  a  joint  fund  for  a  quasi  partnership.  It  is  true  that,  in 
Ktmpson  v.  Saunders  (4  Bing.  5  ;  12  Moore,  44),  money  which  had  been  paid  for  shares 
in  an  abandoned  undertaking  was  allowed  to  be  recovered  back.  But  the  authority 
of  that  case  is  very  questionable:  and  Holmes  v.  Eiggins  (1  B.  &  Cr.  74),  confirmed 
by  Liicas  v.  Beach  (1  Man.  &  G.  417  ;  1  Scott,  N.  E.  350),  went  upon  the  principle, 
that  persons  associating  together  and  subscribing  money  for  the  purpose  of  making  a 
railway,  are  partners  in  the  undertaking.  The  plaintiff  has  her  remedy  in  equity  ; 
and  though  the  sum  in  dispute  in  this  case  is  so  small,  it  is  better  to  lay  down  the 
general  principle,  that  a  party,  who  thinks  fit  to  run  the  risk  of  gaining  or  losing  by 
embarking  in  a  concern  of  this  kind,  shall  be  without  remedy  at  law. 

Lastly,  there  was  no  sufficient  evidence  of  the  dissolution  of  the  Company.  The 
provisional  committee  still  retain  their  powers  under  the  7  &  8  Vict.  e.  110,  s.  23. 
They  were  not  bound  to  go  to  Parliament  in  the  next  session  ;  and  although  they  had 
failed  to  do  so,  they  might  afterwards  be  compelled  by  the  subscribers  to  proceed. 
[Alder-[512]-son,  B.  Is  there  any  authority  that  the  promoters  of  a  scheme  of  this 
kind  may  not  abandon  it?]  Yes  ;  The  Kidwelly  Canal  Company  v.  Rahy  (2  Price,  93). 
[Alderson,  B.  That  was  the  case  of  a  company  actually  formed  and  incorporated  : 
this  is  a  mere  project.]  Nevertheless,  they  could  not  dissolve  it  without  the  consent 
of  all,  or  at  least  of  the  majority  of  the  subscribers,  and  the  declarations  of  any  other 
member  of  the  committee  that  it  was  abandoned  were  not  at  all  binding  on  the 
defendant. 

But  further,  the  secretary  had  no  power  to  issue  scrip  at  all.  The  statute  does 
not  give  any  authority  to  do  so.  The  24th  section  subjects  the  parties  to  a  penalty 
if  it  be  issued  before  provisional  registration,  but  it  is  not  therefore  lawful  after.  If 
not  absolutely  illegal,  it  is  against  the  policy  of  the  statute.  There  is,  at  all  events, 
a  cleai'  distinction  between  scrip  and  shares.  [On  this  part  of  the  case  they  cited 
Jackson  v.  Coder  (4  Beav.  59),  Leemun  v.  Lloyd  (14  Law  J.,  N.  S.,  Q.  B.,  165),  and 
Mitchell  v.  Ncwhall  (ante,  308).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  of  assumpsit.  The  declaration  contained  a 
special  count,  founded  on  an  alleged  contract  to  deliver  scrip ;  there  was  also  a  count 
for  money  had  and  received.  At  the  trial  before  me,  on  the  27th  of  February,  it 
appeared  that  the  defendant  was  a  member  of  the  provisional  committee  of  the  Direct 
Birmingham,  Oxfonl,  and  Brighton  Railway  Company,  legistered  provisionally  under 
the  7  &  8  Vict.  c.  110.  The  prospectus  announced  the  capital  to  be  £2,000,000,  in 
80,000  shares,  of  i;25  each  share.  The  deposit  required  was  stated  to  be  21.  r2s.  6d. 
per  share.  On  the  7th  of  October,  1845,  the  [513]  plaintiff  applied  to  the  provisional 
committee  for  shares,  according  to  the  form  directecl  by  the  committee,  (which  form 
it  is  not  necessary  now  to  state).  On  the  1 8th  of  October,  the  plaintiflF  received  a 
letter  of  allotment  in  the  following  form.     [His  Lordship  read  it,  as  ante,  p.  504.] 

This  letter  was  signed  by  the  secretary,  and  set  out  the  names  of  the  several 
bankers;  and  the  plaintiff,  in  due  time,  paid  the  deposit  on  the  thirty  shares  into  the 
London  Joint-stock  Bank,  the  bankers  of  the  Company,  and  on  the  27th  of  October 
applied  for  scrip.  The  time  for  delivering  the  scrip  was  extended  by  the  provisional 
committee  to  the  6th  of  November.  On  the  12th  of  November  the  plaintiff  applied 
again  ;  and,  after  several  other  fruitless  applications  at  the  office  of  the  Company,  the 
plaintiff  was  told  by  the  secretary,  that  the  directors  did  not  mean  to  issue  scrip ;  and 
upon  the  plaintiff'  requiring  her  money  to  be  repaid,  the  final  answer  given  at  the 
office  by  one  of  the  provisional  committee,  not  the  defendant,  was  that  a  statement 
would  be  made  of  the  concerns  of  the  Company,  and  the  surplus  would  be  divided. 
It  was  admitted,  at  the  trial,  that  40,000  shares  had  been  applied  for ;  7000  shares 
had  been  allotted ;  but,  about  the  25th  of  October,  1845,  public  confidence  in  railway 
schemes  having  been  much  shaken,  the  deposit  was  paid  on  4000  shares  only,  -.x 
number  much  too  small  to  justify  proceeding  with  the  scheme.  The  plaintiff',  failing 
to  get  scrip  or  her  money  again,  brought  the  present  action.  At  the  trial,  it  was 
contended  by  the  defendant's  counsel  that  the  defendant  was  not  liable  under  either 
count  of  the  declaration  ;  that  the  special  count  could  not  be  supported  ;  and  that 
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the  defendant  was  not  liable  on  the  count  for  naone.y  had  andVeceived.  A  verdict  was 
found  for  the  plaintiH'  under  my  direction,  with  liberty  foi-  the  defendant  to  move  to 
enter  a  nonsuit,  if  there  was  not  evidence  to  support  the  verdict :  all  the  points  raised 
by  the  defendant's  counsel  being  reserved.  Accordingly,  Mr.  Martin,  in  Piaster  Term, 
obtained  a  rule,  which  was  argued  on  the  •29th  and  [514]  30th  of  May  last,  before 
me  and  my  Brothers  Alderson,  liolfe,  and  Piatt. 

For  the  defendant  it  was  contended,  that  the  contract,  as  laid  in  the  special 
count,  was  not  proved,  and  the  defendant  was  under  no  contract  to  deliver  scrip. 
But  the  argument  chiefly  turned  on  the  count  for  money  had  and  received  ;  and  it 
was  alleged  that  the  subscribers  became  a  quasi  partnership,  and  that  their  subscrip- 
tions went  into  a  common  fund,  to  be  applied  for  the  general  benefit,  and  in  consequence 
that  the  plaintitf  could  not  sue  the  defendant  at  law.  A  further  point  made  was, 
that  the  application  being  made  for  an  allotment  of  shares,  which  in  fact  had  been 
allotted,  the  plaintiff  had  really  obtained  all  she  asked  for,  and  had  no  grounds  of 
complaint ;  and  lastly,  it  was  said  that  there  was  no  evidence  of  the  concern  being  at 
an  end,  as  the  defendant  was  not  bound  by  what  another  member  of  the  committee 
stated,  and  unless  the  concern  was  abandoned,  money  had  and  received  would  not  lie. 

For  the  plaintiff  it  was  argued,  that  the  special  count  was  proved,  and  that  there 
was  evidence  that  the  concern  was  at  an  end,  and  the  case  of  Xockells  v.  Crosby  was 
cited  as  an  authority.  We  do  not  think  it  necessary  to  give  any  opinion  on  the 
special  count,  as  to  which  some  doubt  may  well  be  entertained,  because  we  are  all  of 
opinion  that  the  plaintiB"  is  entitled  to  recover  on  the  count  for  money  had  and 
received  ;  and  as  the  plaintitt"  cannot  be  entitled,  in  a  case  like  the  present,  to  damages 
on  the  first  count,  for  not  delivering  scrip,  as  upon  a  contract  broken,  and  also  to 
have  her  money  returned  as  on  a  contract  rescinded,  we  are  of  opinion  that  the 
verdict  for  the  plaintitt'  on  the  count  for  money  had  and  received  ought  to  stand,  but 
that  the  verdict  for  the  plaintitt'  on  the  first  count  should  be  set  aside,  and  a  verdict 
entered  for  the  defendant. 

With  respect  to  the  first  point  made  by  the  defendant,  that  the  subscribers  became 
quasi  partners,  and  that  the  subscriptions  became  a  common  fund,  to  be  applied  for 
the  [515]  general  benefit,  so  that  no  one  could  claim  back  his  subscription,  we  are  of 
opinion  that  such  is  not  the  true  result  of  the  publication  of  the  prospectus  (by  the 
provisional  committee,  of  which  the  defendant  was  one),  of  the  application  for  shares, 
and  the  allotment  and  the  payment  of  the  deposit.  We  think,  in  this  case,  no 
partnership  ever  actually  commenced.  In  the  case  of  Pikhford  v.  Danis,  it  was 
decided,  that  where  a  prospectus  was  issued  for  a  speculation  to  be  carried  on  by 
means  of  a  certain  capital,  a  suliscriber  did  not  become  a  paitner  unless  the  terms  of 
the  prospectus  were  in  that  respect  fulfilled :  and  that  decision  has  been  since 
frequently  acted  on  in  this  and  other  courts.  In  the  case  of  A^ockells  v.  Crosin/,  cited 
by  the  plaintifl's  counsel,  a  similar  doctrine  was  held.  It  appears  to  us  that  the 
application  for  shares,  and  payment  of  the  deposit,  amounts  to  nothing,  if  the  shares 
subscribed  for  are  so  few  that  the  concern  cannot  proceed,  and  the  scheme  must 
necessarily  be  abortive. 

With  respect  to  the  point  that  the  plaintitt'  applied  for  shares,  and  that  siiares 
were  actually  allotted,  and  therefore  no  action  can  be  sustained;  it  is  a  sutticient 
answer  to  say,  that  the  allotment  of  shares  in  an  abortive  scheme,  which  does  not 
correspond  with  what  the  prospectus  held  out,  is  really  not  a  compliance  with  the 
application.  If  the  .scheme  has  wholly  failed,  and  has  ceased  even  as  a  speculation, 
nothing  whatever  has  been  allotted  to  the  subscriber.  But  it  was  urged  that  there 
was  no  evidence  of  the  concern  being  at  an  end.  We  think  that  the  answer  given 
at  the  oHice  l>y  one  of  the  provisional  committee,  that  a  statement  would  be  made, 
and  the  surj)lus  would  be  dividefi,  was  evidence  to  go  to  the  jury  that  the  concern 
was  abandoned  ;  and  unopposed  as  this  was  by  any  evidence  on  tlie  part  of  the 
defendant,  we  think  that  the  jury  were  well  warranted  in  finding  that  the  scheme 
was  at  an  end.  If  so,  we  think,  on  the  authority  of  NocMls  v.  Crosby,  that  the 
plaintitt'  is  [516]  entitled,  under  the  count  for  money  had  and  received,  to  recover 
back  her  deposit. 

A  (juestion  was  raised,  though  not  much  argued,  whether  there  was  any  difference 
between  one  portion  of  the  deposit  and  another.  It  being,  as  we  think,  manifest  that 
the  deposit  of  21.  12s.  6d.  consisted  of  2s.  6d.,  being  10s.  per  cent,  on  the  £25,  in 
pursuance  of  the  23rd  clause  of  the  act  referred  to,  and  the  residue  being  £10  per  cent. 
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required  to  be  rleposited  by  the  Standing  Orders  of  Parliament,  we  think  it  is  clear 
beyond  all  doubt,  that  the  amount  paid  in  order  to  be  deposited  in  pursuance  of  any 
Standing  Orders,  must  be  returned  to  the  plaintiff.  There  is  no  foundation  whatever 
for  a  claim  to  retain  that,  which  was  paid  for  a  speeihc  purpose,  and  the  concern 
abandoned  before  the  money  could  be  applied  for  that  specific  purpose.  But  we  think 
that  the  remainder  of  the  money  may  be  also  claimed  back,  and  that  the  language  of 
Littledale,  J.,  and  Holroyd,  J.,  in  NorkeUs  v.  Croshy,  applies  to  this  part  of  the  case. 
To  use  the  language  of  Holroyd,  J.,  in  that  case,  "the  concern  was  never  really  set 
agoing ;  and  the  expenses  incurred  in  setting  a  scheme  on  foot  are  not  to  be  paid  out 
of  the  concern,  unless  they  are  adopted  when  it  is  in  actual  operation.  All  the  steps 
taken  were  only  preparatory  to  carrying  the  project  into  effect ;  and,  as  it  never  was 
carried  into  effect,  the  plaintiff'  was  entitled  to  have  back  the  whole  of  the  money  she 
advanced." 

On  these  grounds,  we  think  that  the  verdict  ought  to  be  entered  for  the  defendant 
on  the  first  count,  but  that  the  verdict  for  the  plaintiff'  on  the  count  for  money  had 
and  received  ought  to  stand. 

Our  judgment  therefore  must  be  for  the  plaintiff. 

Eule  discharged. 

[517]  [The  three  following  cases  are  inserted  here,  though  decided  at  later  periods, 
as  also  relating  to  the  subject  of  railway  liabilities.] 

Keynell  v.  Lewis.  Wyld  v.  HoPKiNS.(a)  Nov.  25,  1816. — The  mere  fact  of  a 
person  agreeing  to  become  a  member  of  the  provisional  committee  of  an  intended 
railway  company,  amounts  to  no  more  than  a  promise  that  he  will  act  with  other 
persons,  appointed  or  to  be  appointed,  for  the  purpose  of  carrying  the  scheme  into 
effect.  Therefore,  in  an  action  against  a  provisional  committee-man  for  goods 
supplied  on  the  order  of  the  solicitor  of  the  company,  it  was  held  that  the  law 
would  not  imply,  from  the  mere  fact  of  his  agreeing  to  be  a  member  of  such 
committee,  an  authority  from  him  to  the  other  members  of  it  to  make  contracts 
by  himself  or  by  the  solicitor,  nor  an  authority  to  the  solicitor  to  make  them  on 
behalf  of  the  committee. — If  the  party  not  only  consents  to  be  a  provisional 
committee-man,  but  authorises  his  name  to  be  inserted  and  published  in  a 
prospectus,  which  merely  states  the  names  of  the  members  of  the  provisional 
committee,  and  nothing  more,  that  fact  does  not  alter  the  liability.  If  it  state 
the  names  of  an  acting  or  managing  committee  also,  it  is  a  question  for  the  jury 
to  say,  whether  it  means  that  the  latter  are  to  take  upon  themselves  the  whole 
management  of  the  concern,  or  that  the  former  have  constituted  the  latter  their 
agents  to  manage  it  on  their  behalf,  in  which  case  the  former  would  be  liable  for 
the  contracts  of  the  latter.  Or,  if  the  solicitor's  name  were  mentioned  in  it,  the 
question  for  the  jury  would  be,  whether  it  meant  that  he  was  to  be  employed  by 
those  of  the  committee  who  acted,  or  that  he  was  already  appointed  by  all  whose 
names  were  mentioned,  as  their  solicitor,  to  do  all  solicitor's  work  on  their  behalf  ; 
and  further,  what  was  the  business  then  usually  transacted  by  solicitors,  in  such 
undertakings,  on  behalf  of  the  company.  And  the  same  as  to  the  secretary.— 
Where  there  is  also  evidence  that  the  defendant  has  acted  with  relation  to  the 
proposed  scheme,  it  is  a  question  for  the  jury,  whether,  by  his  consent  and  acts, 
he  has  authorised  the  solicitor,  or  secretary,  or  any  member  of  the  committee,  to 
pledge  his  credit  for  the  necessary  and  ordinary  expenses  to  be  incurred  in 
forming  such  a  company  ;  and  if  so,  whether  the  work  was  done,  and  the  credit 
given,  on  the  faith  of  his  being  liable. — Such  an  intended  association  does  not 
constitute  a  partnership,  inasmuch  as  it  constitutes  no  agreement  to  share  in 
profit  or  loss. 

[S.  C.  3  Railw.  Cas.  351 ;  16  L.  J.  Ex.  25 ;  10  Jur.  1097.] 

The  case  of  Ueynell  v.  Leicis  was  an  action  of  debt  for  £1000,  due  to  the  plaintiff 
from  the  defendant,  for  and  in  respect  of  the  plaintiff'  having,  and  who  had,  for  thg 

(a)  These  two  cases  are  reported  together,  as  they  were  argued  and  decided  in 
that  form. 
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defenrhuit  and  at  his  request,  before  that  time  caused  divers  advertisements,  state- 
ments, and  matters  to  be  inserted  and  published  in  ilivers  newspapers  ami  other 
publications,  and  which  were  accordingly  inserted  and  published  therein  ;  and  also  for 
work  and  labour,  care,  diligence,  and  attendance  by  the  plaintifV,  at  the  defendant's 
request,  before  then  done,  performed,  and  given,  in  and  about  inserting,  and  causing 
to  be  inserted,  in  divers  newspapers  and  other  pul)-[518]-lications,  divers  advertise- 
ments, statements,  and  paragraphs  for  the  defendant,  and  for  commission  and  reward 
due  and  of  I'ight  payable  from  the  defendant  to  the  plaintitt',  in  respect  thereof.  There 
were  also  counts  for  mone\'  paid,  and  on  an  account  stated. 

Pleas:  1,  nunquam  indebitatus,  and  issue  thereon;  2,  payment  in  satisfaction 
before  action  brought.     This  plea  became  immaterial. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Middlesex  after  Trinity  Term 
last,  it  appeared  that  the  plaintitt'  was  an  advertising  agent,  and  the  defendant  one  of 
the  provisional  committee  of  the  "  Central  Kent  liailway  Company."  The  action  was 
for  charges  incurred  in  advertising  in  certain  newspapers,  between  13th  September  and 
29th  November,  184.5.  It  was  proved  that,  on  the  26th  September,  1845,  the 
defendant  called  at  the  place  of  business  of  Parkes,  Smith,  &  Co.,  solicitors,  and  saw 
Joseph  Parkes,  a  clerk  employed  in  the  business  of  that  company.  The  defendant 
said,  that  a  mutual  friend  had  solicited  him  to  become  a  member  of  the  provisional 
committee,  and  that  he  called  in  consequence,  to  know  who  were  expected  to  become 
members.  Certain  names  being  given  to  him,  he  said  they  were  unobjectionable,  and 
that  he  would  be  a  member  also.  He  inquired  about  the  line,  and  having  seen  a 
prospectus  and  map,  went  away,  leaving  a  card  of  his  address,  and  description  as  a 
committee-man  of  some  other  company.  On  the  1st  October,  the  company  was 
provisionally  registered  under  7  ife  8  Vict.  c.  110.  A  prospectus,  issued  early  in  that 
month,  contained  the  defendant's  name,  but  incorrectly  stated  ;  and  he  called  at  the 
comjjatiy's  office,  and  desired  that  the  error  might  be  amended.  He  was  afterwards 
seen  there  several  times  with  the  prospectuses  in  his  hand,  and  talked  on  the  affairs  of 
the  line,  but  never  attended  any  meeting.  On  the  15th  October,  a  circular  letter  was 
sent  to  him  from  the  company's  office,  stating  that  the  provisional  committee  had 
resolved  on  allotting  150  shares  to  [519]  each  committeeman,  and  asking  how  many 
he  would  take.  On  the  1 6th  October  he  answered  by  letter,  saying  he  would  take 
the  150.  Once  he  complained  that  his  name  had  been  inserted  in  some  provisional 
committees  of  other  lines  without  his  authority.  On  the  6th  November,  he  advertised 
in  the  'riineti  newspaper  that  he  had  consented  to  join  the  provisional  committee  of  a 
railway  in  only  two  instances,  the  Middlesex  and  Surrey  Junction,  and  the  Central 
Kent,  Eaily  in  December,  the  defendant  spoke  to  Joseph  Parkes,  in  terms  of  anxiety, 
about  what  was  going  on  in  the  market  ;  and  said  his  own  opinion  was,  that  the  best 
course  was  to  do  nothing.  He  asked  the  secretary  what  expense  had  been  incinred  ; 
and  being  told  the  amount,  said  it  was  creditable  to  the  solicitors  that  it  was  so  small. 
No  managing  committee,  or  committee  of  allotment,  appeared  to  have  been  formed ; 
nor  were  any  shares  ever  allotted,  or  deposits  made.  Parkes,  Smith,  &  Co.,  the 
solicitors  to  the  company,  had  employed  the  plaintiff,  and  his  charges  were  shewn 
to  be  reasonable. 

The  Lord  Chief  Baron,  on  the  first  issue,  directed  the  jury  to  consider  whether  the 
defendant  had  become  a  provisional  committee-man  ;  and  if  he  had,  whether,  l)y  taking 
on  him  that  character,  and  afterwards  acting  in  the  att'airs  of  the  company  as  he  had 
done,  he  had  authorised  the  solicitor  or  secretary,  or  any  member  of  the  committee,  to 
hold  him  out  to  the  world  as  jjersonally  responsible  for  the  leasonable  and  necessary 
expenses  incurred  in  forming  such  a  company,  and  on  its  behalf ;  and  if  it  was,  then 
whether  the  work  was  done,  and  the  credit  given,  on  the  faith  of  his  being  so 
personally  responsible.  The  jury  foinid  a  verdict  for  the  i)laintill,  for  so  much  of  his 
claim  as  accrued  subsequently  to  Septenibei'. 

Il'^i/lil  V  Hopkins  was  an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered, 
work  and  labour  and  materials,  and  on  an  account  stated. 

[520]  Pleas:  1,  non  assumpsit,  and  issue  thereon;  2,  payment  before  action 
brought.     This  plea  became  immaterial. 

At  the  trial,  before  Pollock,  C.  B ,  at  the  London  Sittings  after  Trinity  Terra,  it 
appeared  that  the  plaintiff  was  a  map-seller  and  engraver,  and  the  defendant  a  member 
of  the  provisional  committee  of  the  "Peterborough  and  Nottingham  Junction  Itailw.iy 
Company."     The  action  was  brought  to  recover  for  maps,  plans,  and  sections  of  the 
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proposed  line,  engraved  and  printed,  &c.  by  order  of  one  Gridley,  on  4th  September, 
1845.  The  company  was  provisionally  registered  under  7  &  8  Vict.  c.  110;  and  on 
the  29th  of  September,  a  printed  prospectus  appeared,  stating  that  the  acting  engineer 
of  the  company  had  carefully  surveyed  the  line,  and  that  the  provisional  committee 
considered  its  merits  to  be  such  as  would  induce  them  to  apply  with  confidence  to 
Parliament  in  the  next  session  for  an  act  to  incorporate  the  company.  In  this 
prospectus  the  defendant's  name,  with  others,  was  printed  under  the  heading  of 
"Provisional  Committee."  Several  other  names  appeared  in  it,  under  the  heading 
"  Managing  Directors : "  the  defendant's  was  not  one  of  them.  Under  the  head 
"  Solicitors  "  were  the  names  of  Walker  and  Gridley,  who  wrote  the.  following  letter 
to  the  defendant: — "Peterborough  and  Nottingham  Junction  Railway  Company's 
Office,  5  Southampton-street,  Bloomsbiiry-square,  London,  October  8,  1845.  Sir, — 
We  have  the  honour,  by  desire  of  the  managing  directors,  to  inform  you  that  it  has 
been  re-solved  to  give  to  each  member  of  the  provisional  committee  the  option  of 
taking  100  or  any  less  number  of  shares  in  this  undertaking,  provided  such  option  is 
made  known  to  us  in  writing  on  or  before  Tuesday  next,  the  19th  instant;  and  in 
case  of  default,  the  shares  will  be  otherwise  applied."  On  10th  October,  the  defendant 
answered  the  above  thus: — "Gentlemen, — Have  the  kindness  to  allot  me  the  full 
number  (100  shares)  allowed  to  the  provisional  committee."  Early  in  November, 
Gridley,  the  solicitor,  ordered  the  maps,  &c.,  [521]  the  subject  of  the  action.  The 
managing  directors  often  met.  The  defendant  never  attended  their  meetings,  nor 
acted  in  any  way  in  the  company's  aftairs.  The  company  finally  wound  up  its  affairs 
without  going  to  Parliament. 

The  correctness  of  the  plaintiffs  account  was  admitted,  and  also  his  employment 
by  Gridley.  The  jury,  under  the  direction  of  the  Lord  Chief  Baron,  found  a  verdict 
for  the  plaintiff  for  the  whole  amount  claimed. 

In  Beynell  v.  Lewis,  the  Attorney-General,  (Sir  John  Jervis)  on  a  former  day  in 
this  term  (Nov.  4)  obtained  a  rule  for  a  new  trial,  on  the  ground  of  misdirection,  and 
also  that  the  verdict  was  against  the  evidence. 

In  JFi/Id  V.  Hopkins,  a  like  rule  was  gi'anted  (Nov.  7)  to  Watson,  on  the  ground 
that  there  was  no  evidence  to  go  to  the  jury. 

Knowles,  Crompton,  and  Willes,  shewed  cause  in  Beynell  v.  Lewis  (Nov.  20).  On 
moving  for  this  rule,  it  was  said  that  the  Lord  Chief  Baron  should  have  asked  the 
jury,  in  terms,  with  whom  was  the  contract  for  inserting  the  advertisements  made. 
His  Lordship  considered  that  form  of  putting  the  question  inconvenient,  as  leading 
to  ambiguity  ;  for  if  made  with  A.  in  point  of  fact,  it  might  in  point  of  law  be  made 
with  him  only,  or  with  him  and  others  ;  and  the  direction  to  the  jury  was  correct. 
Besides,  he  several  times  directed  the  jury  to  consider  what  was  the  order  given  ; 
and,  if  given,  whether  the  parties  had  acted  on  it ;  adding  that,  prima  facie,  the  con- 
tract was  made  with  the  party  giving  the  order,  and  the  credit  given  to  him,  if  it 
was  not  othei'wise  shewn.  The  jury  thought  that  the  solicitors  of  the  company  could 
not  be  taken  to  have  contracted  on  their  own  account,  but  that  respondeat  superior  : 
but  no  objection  was  made  at  the  trial,  or  on  [522]  moving  for  the  rule,  on  this  ground. 
Though  others  may  be  liable  as  well  as  the  defendant,  he  cannot  on  that  account  resist 
the  plaintiff's  claim,  but  may  sue  the  other  provisional  men  for  contribution.  Here 
there  was  no  managing  or  other  than  the  provisional  committee.  The  facts  justify 
the  verdict,  if  the  question  is  one  of  fact ;  and  if  it  be  one  of  law  only,  the  Judge  was 
bound  on  the  evidence  to  direct  the  jury  that  the  defendant  was  liable.  [Parke,  B. 
A  provisional  committee-man  is  a  person  agreeing  to  be  on  the  committee,  to  carry 
into  efl'ect  provisional  arrangements.]  Stat.  7  &  8  Vict.  c.  110  (sections  2  to  6 
inclusive)  mentions  promoters  of  companies,  but  not  provisional  committee-men. 
Though  they  are  not  partners  with  the  subscribers  till  after  the  act  for  incorporation 
is  obtained,  they  are  so  far  partners  with  each  other  for  carrying  out  their  scheme  to 
that  point,  as  to  be  liable  for  expenses  provisionally  incurred  for  that  object.  [Parke,  B. 
On  the  2()th  Sept.,  1845,  was  any  such  liability  as  this  supposed  to  exist  on  the  part 
of  a  provisional  committee-man "?  We  must  keep  sight  of  the  usage  or  state  of  things 
as  existing  at  the  time  when  the  defendant  agreed  to  assume  that  character.  The 
defendant  never  attended  any  meeting.  Supposing  he  had  attended,  and  that  six 
had  voted  for  giving  the  order  to  the  plaintiff,  and  five  the  other  way,  could  the  five 
be  made  liable'?]  Harnett  v.  Lambert  {a,niQ,  489)  seems  decisive  of  this  case.  There  the 
plaintiff  sued  the  defendant  for  the  price  of  stationery.     The  defendant  had  consented 
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to  be  ;i  provisional  committee-man,  and  had  once  acted  as  chairman.  The  Court  held 
the  Judge  right  in  directing  the  jury  that  it  might  be  inferred  that  the  defendant,  by 
consenting  to  join  the  provisional  committee,  had  made  the  secretary  his  agent  to 
enable  the  company  to  proceed.  The  evidence  of  the  defendant's  acts  in  this  case  is 
stionger.  [Farke,  B.  Did  the  defendant  re-[523]-prescnt  to  the  plaintiff'  that  the 
solicitor  had  authority  from  him,  the  defendant,  to  bind  him,  and  did  the  plaintiff  act 
on  that  authority  ?  There  was  no  proof  to  whom  the  plairitiH's  bill  for  advertisements 
was  made  out,  or  whether  any  such  bill  was  made  out  at  all.] 

The  Attorney-General  and  Cowling,  in  support  of  the  rule  (Nov.  21).  It  has 
never  yet  been  judiciall}'  determined  what  is  the  nature  of  the  liability  of  a  provisional 
committee-man  of  a  railway  company,  merely  as  such.  In  the  case  of  Barnett  v. 
Lambert,  the  defendant,  besides  being  a  provisional  committee-man,  had  done  acts 
which  shewed  a  knowledge  on  his  part  of  his  liability.  In  many  subsequent  cases 
which  occurred  at  Nisi  Prius,  the  defendants  did  not  contest  their  liability.  So  the 
course  of  decisions  proceeded,  until  the  occurrence  of  the  case  of  Loio  v.  IFihon ;  (a) 
when  it  was  seen  that  the  real  question  was,  not  to  whom  credit  was  given,  but  with 
whom  the  contract  was  made.  In  the  present  case,  prima  facie  the  contract  was 
undoubtedly  made  with  Parkes,  Smith,  &  Co.  ;  but  if  it  was  made  by  them  as  the 
agents  of  another,  no  doubt  that  principal  is  liable  ;  and  no  doubt,  also,  the  authority 
may  be  implied  from  circumstances.  But  it  is  contended  that  it  cainiot  be  implied 
merely  from  the  circumstance  of  the  defendant's  being  a  provisional  committeeman. 
Such  being  the  true  doctrine  applicable  to  the  case,  the  direction  of  the  Lord  Chief 
Baron  to  the  jury  cannot  be  supported.  Upon  that  direction,  the  jury  would  have 
found  against  the  defendant,  to  whomsoever  the  authority  was  given  by  him  :  whereas 
the  question  really  was,  whether  he  had  authorised  the  solicitors  to  make  this  contract 
on  his  behalf.  If  I  authorise  A.  to  give  an  order,  B.  cannot  do  it,  and  charge  me, 
merely  because  it  is  for  ray  benefit.  Besides,  the  implied  authority  can  surely  be  only 
that  each  officer  of  the  company  shall  do  [524]  his  own  proper  business.  Could  it  be 
said  that  the  defendant  would  be  liable  for  advertisements  inserted  on  the  order  of 
the  engineer]  The  real  question  is,  however,  with  whom  was  the  conti;act  made? 
This  is  not  a  partnership :  it  is  obvious  that  one  of  the  committee-men  could  not  of 
his  own  authority  have  ordered  these  advertisements,  and  thereby  charged  the  others. 
Suppose  it  were  carried  by  a  majority  of  six  to  five  that  the  plaintitl'  should  be 
employed  ;  are  all  the  minority  lial)le?  It  is,  in  truth,  an  ordinary  case  of  principal 
and  agent,  without  the  legal  incidents  of  an  ordinary  partnership.  There  can  be  no 
ground  whatever  to  call  these  persons  partners.  They  are  probably  unknown  to  each 
other  ;  they  come  in  and  go  out  independently  of  each  other.  Is  the  liability  of  a 
provisional  committee-man  matter  of  law,  or  of  fact?  If  of  law,  the  learned  Judge 
should  have  told  the  jury  what  the  law  was;  if  of  fact,  the  jury  were  not  asked  to 
consider  what  are  his  duties,  or  what  acts  he  does  in  that  character;  so  that  it  was 
left  to  the  jury  that  he  is  liable  because  he  is  a  provisional  committee-man,  without 
their  being  informed  what  that  is.  In  truth,  when  parties  become  members  of  a 
provisional  committee,  they  mean  merely  this — that  if  the  project  be  brought  into 
such  a  shape  as  that  it  may  be  prosecuted,  they  are  a  body  of  persons  who  are  willing 
to  shew  their  confidence  in  the  scheme,  and  from  whom  a  committee  of  management 
may  be  selected.  They  announce  themselves  merely  as  patrons  of  the  line.  Suppose 
an  order  were  given  by  the  solicitor  to  advertise  for  a  month  ;  then  one  provisional 
committee-man  comes  in  ;  then  there  is  a  further  order  to  advertise  for  another  month  ; 
then  two  more  come  in,  and  so  on  :  is  the  solicitor  liable  for  the  first  order,  the  one 
committee-man  for  the  second,  the  three  for  the  third,  and  so  on?  [Parke,  B.  The 
question  is,  whether  the  defendant  hius  authorised,  expressly  or  impliedly,  this 
particular  contract.  If  the  parties  giving  the  order  represent  themselves  as  agents, 
still  there  comes  the  further  question,  [525]  whether  in  fact  the  defendant  did 
authorise  them.]  There  are  freciuently  local  committee-men  for  a  particular  district ; 
what  is  the  extent  of  their  liability?  In  i-eality,  it  is  to  the  deposits,  which  will  form 
a  fund  to  cover  preliminary  expetises,  that  the  credit  is  given  in  these  cases.  The 
prospectus  in  this  case  does  not  hold  the  committee-men  out  as  paittiers,  nor  as  t;iking 
upon  themselves  any  pecuniary  responsibility.  With  respect  to  the  statute,  the  7  ife  8 
Vict.  c.  no,  that  does  not  afl'ect  the  question.     It  merely  requires  that  all  promoters 

(a)  Cor.  Parke,  B.,  sittings  in  Trinity  Term,  1846. 
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shall  be  registered,  and  does  not  even  mention  provisional  committee-men.     But  if 
they  be  promoters,  how  are  they  therefore  liable  to  this  extent,  or  what  implied 
authority  would  they  give  to  the  solicitor,  or  to  a  eo-promoterl     There  is  nothing  in 
the  statute  to  shew  that  promoters  are  in  the  nature  of  co-contractors. 
Cur.  adv.  vult. 

In  JFyld  v.  Hopkina,  cause  was  shewn  against  the  rule  (Nov.  23  and  2-1),  by  Martin 
and  Willes,  who  contended,  first,  that  if  a  man  consents  to  be  a  piovisional  committee- 
man, or  a  director,  of  a  railway  company,  that  fact  either  involves  him,  in  point  of 
law,  in  responsibility  for  necessary  expenses,  or  at  all  events  justifies  a  Judge  in 
stating  it  as  a  prajsumptio  juris  et  faeti  in  favour  of  his  liability  :  that  a  provisional 
committee-man  means  a  man  who  allows  himself  to  be  one  of  the  managers  of  the 
concern  provisionally,  until  the  act  of  Parliament  is  obtained,  and  directors  appointed 
thereby  ;  and  so  holds  himself  out  to  the  world  as  a  party  liable  for  the  necessary 
expenses  of  the  concern  :  that,  further,  a  provisional  committee-man,  who  allows  his 
name  to  be  published  as  such  in  a  prospectus,  is  a  promoter  within  the  meaning  of 
the  7  &  8  Vict.  c.  110,  and  as  such  liable:  that  this  is  really  a  species  of  limited 
partnership,  being  an  association  to  carry  out  a  common  object,  and  no  funds  in  hand 
being  provided  for  that  purpose  ;  and  that  in  such  case  the  [526]  parties  make  each 
other  their  agents  to  bind  them  for  necessaries.  Barnett  v.  Lambert  (ante,  489), 
Holmes  v.  Hie/gins  (1  B.  &  Cr.  74),  Wahtab  v.  SpoUiswoode  (ante,  501),  and  Monypenny 
V.  Hartland  (1  0.  &  P.  352),  were  cited  and  relied  on. 

Watson  and  PetersdorflF,  in  support  of  the  rule,  urged  similar  arguments  to  those 
employed  for  the  defendant  in  Rcyndl  v.  Leiois ;  and  argued  that  this  was  no  more 
in  the  nature  of  a  partnership,  than  was  an  association  for  the  purpose  of  building  a 
hospital  or  a  church,  or  for  any  political  purpose,  or  than  an  ordinary  club :  and  that 
the  term  "  provisional  committee-man  "  had  no  legal  meaning,  any  more  than  the  term 
"consulting  council,"  in  the  case  of  Wood  v.  The  Duke  of  Argyll  (6  Man.  &  G.  928  ; 
7  Scott,  N.  R.  885). 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  We  have  considered  the  two  cases  which  were  argued  before  us, 
of  Beynell  v.  Lewix  and  of  Jl'yld  v.  Hopkins,  and  give  our  judgment  in  those  only  ;  but 
we  think  it  right  to  state  fully  the  principles  on  which  our  judgment  proceeds. 

The  question,  in  all  cases  in  which  the  plaintiff'  seeks  to  fix  the  defendant  with 
liability  upon  a  contract  express  or  implied,  is  whether  such  contract  was  made  by 
the  defendant,  by  himself  or  his  agent,  with  the  plaintiff'  or  his  agent,  and  this  is  a 
question  of  fact  for  the  decision  of  the  jury  upon  the  evidence  before  them. 

The  plaintiff,  on  whom  the  burden  of  proof  lies  in  all  these  cases,  must,  in  order 
to  recover  against  the  defendant,  shew  that  he  (the  defendant)  contracted  expressly 
or  im-[527]-pliedly  ;  expressly,  by  making  a  contract  with  the  plaintiff',  impliedly,  by 
giving  an  order  to  him  under  such  circumstances  as  shew  that  it  was  not  to  be 
gratuitously  executed  :  and  if  the  contract  was  not  made  by  the  defendant  personally, 
it  must  be  proved  that  it  was  made  by  an  agent  of  the  defendant  properly  authorised, 
and  that  it  was  made  as  his  contract.  In  these  cases  of  actions  against  provisional 
committee-men  of  railways,  it  often  happens  that  the  contract  is  made  by  a  third 
person  ;  and  the  point  to  be  decided  is,  whether  that  third  person  was  an  agent  for 
the  defendant  for  the  purpose  of  making  it,  and  made  the  contract  as  such.  The 
agency  may  be  constituted  by  an  express  limited  authority  to  make  such  a  contract, 
or  a  larger  authority  to  make  all  falling  within  the  class  or  description  to  which  it 
belongs,  or  a  general  authority  to  make  any  ;  or  it  may  be  proved  by  shewing  that 
such  a  relation  existed  between  the  parties  as  by  law  would  create  the  authority  ;  as 
for  instance,  that  of  partner.s,  by  which  relation,  when  complete,  one  becomes  by  law 
the  agent  of  the  other  for  all  purposes  necessary  for  carrying  on  their  particular 
partnership,  whether  general  or  special,  or  usually  belonging  to  it ;  or  the  lelation  of 
husband  and  wife,  in  which  the  law,  under  certain  circumstances,  considers  the  husband 
to  make  his  wife  an  agent.  In  all  these  cases,  if  the  agent,  in  making  the  contract, 
acts  on  that  authority,  the  principal  is  bound  by  the  contract,  and  the  agent's  contract 
is  his  contract,  but  not  otherwise.  This  agency  may  be  created  by  the  immediate  act 
of  the  party,  that  is,  by  really  giving  the  authority  to  the  agent,  or  representing  to 
him  that  he  is  to  have  it,  or  by  constituting  that  relation  to  which  the  law  attaches 
agency  ;  or  it  may  be  created  by  the  representation  of  the  defeudant  to  the  plaintiff", 
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that  the  party  making  the  contract  is  the  agent  of  the  defendant,  or  that  such  relation 
exists  as  to  constitute  him  such  ;  and  if  the  plaintifl'  really  makes  the  contract  on  the 
faith  of  the  defendant's  representation,  the  defendant  is  hound  ;  he  is  estopped  from 
dis-[528]  puting  the  truth  of  it  with  respect  to  that  contract;  and  the  representation 
of  an  authority  is,  quoad  hoc,  precisely  the  same  as  a  real  authority  given  by  the 
defendant  to  the  supposed  agent.  This  representation  may  be  made  directly  to  the 
plaintiff',  or  made  publicly  so  that  it  may  be  inferred  to  have  reached  him,  and  may 
be  made  by  words  or  conduct.  Upon  none  of  those  propositions  is  there,  we  apprehend, 
the  slightest  doubt ;  and  the  proper  decision  of  all  these  questions  depends  upon  the 
proper  application  of  these  principles  to  the  facts  of  each  case,  and  the  jury  are  to 
apply  the  rule  with  due  assistance  from  the  judge. 

'I'here  are  few,  if  any,  of  these  eases,  in  which  it  is  contended  that  authority  was 
directly  given  by  the  defendant  to  the  party  making  the  contract  to  make  it  for  the 
defendant.     Karely  has  that  circumstance  been  proved  by  direct  testimony.     In  one 
case,  it  was  said  that  it  was  to  be  inferred  from  a  conversation,  in  which  the  defendant 
expressed  his  satisfaction  that  the  expenses  were  moderate.     That  was  evidence  of 
the  fact  for  the  consideration  of  the  jury,  entitled  to  more  or  less  weight  according 
to  the  other  circumstances  of  the  case.     But  it  is  contended  (and  that  formed  the 
chief  part  of  Mr.  Martin's  argument,  and  a  part  of  that  of  others)  that  the  relation  of 
co-provisional  committee-men  constituted   an   association  of  quasi  co-partnership,  in 
which  one  was  agent  for  the  other,  for  the  purposes  of  all  preliminary  proceedings 
necessary  to  enable  them  to  obtain  an  act ;  or  that  the  fact  of  their  being  co-promoters 
of  the  scheme,  coupled  with  the  fact  that  no  money  was  sup])lied  for  the  expenses  of 
it,  was  evidence  to  go  to  a  jury  that  each  authorised  the  other  to  contract  for  these 
purposes,  on  his  behalf,  and  that  of  the  other  promoters.     It  was  insisted,  that  where 
there  was  no  other  evidence  than  the  mere  fact  of   the  defendant  having   already 
agreed  to  be  a  provisional  committee-man,  there  was  a  sufficient  case,  or  at  least  a 
case  for  the  consideration  of  the  jury,  to   prove  an  authority  [529]  given    by  the 
defendant  to  everv  other  committee-man  to  give  the  order  out  of  which  the  contract 
arose,  by  himself,  or  by  the  solicitor  or  secretary,  or  an  authoiity  to  such  solicitor  or 
secretary  to  give  it  on  behalf  of  the  committee.     We  think  that  no  such  consequence 
follows  as  matter  at  law,  from  the  mere  fact  of  the  defendant  agreeing  to  be  a  pro- 
visional committee-man.     Such  an  agreement  amounts  to  no  more  than  a  promise  that 
he  would  act  with  other  persons  appointed,  or  to  be  appointed,  for  the  purpose  of 
carrying  some   particular  scheme  into   ett'ect.      The    term   "committee"   means   an 
individual  or  a  body  to  which  others  have  committed  or  delegated  a  particular  duty, 
or  who  have  taken  on  themselves  to  perform  it  in  the  expectation  of  their  act  being 
confirmed  by  the  body  they  profess  to  represent  or  act  for  ;  an  agreement  to  become 
one  of  the  committee-men  is  an  agreement  to  become  one  of  that  body.     The  schemes 
may  be  various — to  establish  an  hospital,  or  plan  of  emigration,  to  which  persons  are 
to  subscribe  merely  for  charitable  motives,  or  partly  from  these  motives,  partly  from 
others ;  or  a  propiielary  school,  or  literary  institution,  or  assembly-room,  in  which 
they  are  to  lie  beneficially  interested  as  shareholders ;  or  to  obtain  an  act  for  a  bridge, 
di'ainagc,  railway,  or  canal ;  but  whatever  the  object  may  be,  it  seems  to  us  to  make 
little  01'  no  dillcrcncein  the  position  of  the  person  agreeing  to  act  as  a  committee-man. 
If  the  ol)ject  of  some,  most,  or  all,  is  gain  to  themselves  individually,  the  legal  conse- 
quence is  the  same  as  if  the  object  of  the  parties  were  the  most  charitable  and  bene- 
volent, though   the  result  may  be  practically   very  dillercnt,  in  exciting  an  improper 
prejudice  in  the  minds  of  a  jury  when  the  evidence  is  laid  before  them  for  their 
consideration.     Such  an  intended  association  constitutes   no  agiecmcnt  to  share  in 
profit  or  loss,  which  is  the  characteristic  of  a  partnership.     It  would  be  absurd  to 
suppose  that  such  a  relation  could  be  meant  to  be  created   by  any  of  those  who 
consented  to  act.     Could  it  be  imagined  that  a  person  would  agree  to  be  a  [530] 
partner,  not  only   with   those  who  were  then  named  committee-men,  but  any  that 
should  afterwards  be  named  by  themselves  or  by  the  projectors  of  the  company  ;  and 
couhl    tho.se    who   subsecjuently   agreed    to    become   members,    suppose    that    those 
previously  named  could   ever  have  so  intended  (     The  truth  is,   the  agreement  to 
become  a  provisional  committee-man  means  neither  more  nof  less  than  what  the  words 
express;  viz.,  an  agreement  to  act  on  the   ])rovisioiial  committee,  in   carrying  into 
eficct  the  preliminary  arrangements  foi'  petitioning  rarliamont  for  a  bill,  and  so  to 
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promote  the  scheme.  If  afterwards  the  provisional  committee-inan  does  act,  he  is 
responsible  for  his  acts.  But  there  are  other  cases  in  which  the  question  does  not 
assume  so  simple  a  form,  and  where  there  is  evidence  that  the  defendant  has  not  only 
consented  to  be  a  provisional  committee-man,  but  has  authorised  his  name  to  be 
inserted  in  a  prospectus,  not  generallj',  but  a  particular  prospectus,  in  which,  in  some 
cases,  certain  persons  are  described  as  the  acting  committee  ;  in  otheis  solicitors  are 
named,  or  engineers,  or  a  secretary.  If  such  prospectus  has  been  so  publicly  circu- 
lated, with  the  defendant's  consent,  that  the  jury  would  presume  that  plaintiff  knew 
of  it,  or  if  the  plaintiff'  has  had  it  shewn  to  him  at  or  before  the  time  of  making  the 
contract,  and  has  in  either  case  acted  upon  it  in  making  the  contract,  the  question  is, 
what  inference  ought  a  reasonable  man  to  draw  from  the  contents  of  that  paper  1 
This  must  of  course  depend  upon  the  terms  of  each  particular  prospectus.  If  the 
prospectus  state  merely  the  names  of  the  provisional  committee,  and  nothing  more, 
and  no  light  be  derived  from  the  context,  that  circumstance  does  not  alter  the  liability 
of  the  defendant.  If  not  responsible  as  being  one  of  that  committee  in  fact,  he  cannot 
become  so  by  the  representation  of  the  fact.  If  it  states  the  names  of  the  acting 
committee  also,  where  that  has  been  appointed,  is  the  meaning  that  the  acting 
committee  is  to  take  the  whole  management  to  the  exclusion  of  the  provisional 
committee,  their  provisional  charac-[531]-ter  having  ceased  ;  in  which  case  the  pro- 
visional committee  would  not  be  liable  :  or  does  it  mean  that  the  provisional  committee- 
men have  appointed  the  acting  committee,  or  the  majority  of  it,  on  their  behalf  and 
as  their  agents ;  in  which  case  they  would  be  liable  for  the  contracts  of  the  acting 
committee,  or  the  majority,  made  as  such  agents?  Again,  does  it  mean,  where  the 
solicitor's  name  is  mentioned,  that  such  person  shall  be  regularly  employed  in  that 
character  by  those  of  the  committee  who  acted,  or  that  he  was  already  appointed  by 
all  whose  names  are  mentioned,  as  their  solicitor,  to  do  all  solicitor's  business  on  their 
behalf  ?  And  then  would  arise  a  further  question,  what  was  the  business,  at  the  time 
of  the  contract,  usually  transacted  by  solicitors  for  companies  intending  to  obtain  an 
act  of  Parliament,  and  on  behalf  of  the  company? — which  is  a  question  of  fact,  to  be 
proved  by  evidence.  The  same  remark  applies  to  the  appointment  of  secretary. 
Applying  these  observations  to  the  two  particular  cases  before  us,  we  think  that  in 
that  of  Ucyndl  v.  Lewis,  there  was  some  evidence  to  go  to  the  jury  of  the  employment 
of  the  plaintiff,  and  that  there  was  no  misdirection  ;  but  we  think  we  ought  to  grant 
a  new  trial,  on  payment  of  costs,  in  order  that  it  may  be  submitted  to  another  jury, 
and  fully  considered  by  them  upon  the  principles  laid  down  above.  In  the  other  case, 
Wyhl  V.  Hopkins,  we  entertain  so  much  doubt  whether  there  was  any  evidence  at  all 
to  go  to  the  jury,  that  we  think  there  ought  to  be  a  new  trial  generally,  without  the 
condition  of  the  payment  of  costs. 
Rules  absolute  accordingly. 

[532]  Wilson  v.  Viscount  Curzox.  Jan.  14, 1847. — A.  and  B.  were  the  registered 
promoters,  under  the  stat.  7  &  8  Vict.  c.  110,  of  a  railway  company.  A  pro- 
visional committee  was  afterwards  formed,  at  a  meeting  of  which  A.  was  appointed 
secretary,  and  B.  solicitor,  to  the  company,  and  other  persons  a  managing  com- 
mittee : — Held,  that  A.  could  not,  merely  upon  those  facts,  recover  against  au 
acting  member  of  the  managing  committee  for  services  afterwards  performed  by 
him  as  secretary. 

[S.  C.  16  L.  J.  Ex.  122.] 

Assumpsit  for  salary  and  wages,  and  on  an  account  stated.     Plea,  non  assumpsit. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Middlesex  after  Michaelmas  Term, 
1846,  it  appeared  that  this  action  was  brought  to  recover  the  sum  of  £1 25,  the  amount 
of  six  months'  salary  alleged  to  be  due  to  the  plaintiff,  fi'om  September,  184.5,  to  March, 
1846,  for  his  services  as  the  services  to  a  projected  company  called  "The  Canterbury 
and  Heme  Bay  Railway  Company,"  of  the  provisional  and  managing  committee  of 
which  the  defendant  was  a  member.  The  Company  had  been  provisionally  registered, 
under  the  stiit.  7  &  8  Vict.  c.  110,  with  the  names  of  the  plaintiff'  and  Daniel  Keene 
as  the  promoters.  In  sup'port  of  the  plaintiff's  case,  two  extracts  from  the  books  of 
the  Company  were  put  in  evidence : — 
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"At  a  meeting  at  the  Guildhall  Coffee  House,  Oct.  15,  1845. 

"  Present." 

[Here  followed  the  names  of  several  members  of  the  provisional  committee,  not 
including  the  defendant's.] 

"The  following  resolutions  were  proposed  by  ,  and  seconded  by  , 

and  agreed  to  unanimously  : — " 

[Amongst  them  were  the  following :] 

"  4.  That  Daniel  Keene,  Esq.,  be  appointed  solicitor  to  the  Company. 

"5.  That  James  Wilson,  Esq.,  be  appointed  secretary  to  the  Company. 

"  6.  That  be  engineers  and  surveyors  to  the  Company,  and  be  instructed 

to  proceed  in  the  survey. 

"That  the  following  gentlemen  be  appointed  as  an  acting  or  managing  committee 
or  directory  :  "  [Here  followed  several  names,  including  that  of  the  defendant] :  "  with 
power  to  add  to  their  number." 

[533]  This  entry  was  signed  by  all  the  members  present,  and  by  the  plaintiff 
as  secretary. 

The  other  extract  purported  to  be  the  minutes  of  another  meeting  of  the  pro- 
visional committee,  held  at  the  same  place,  on  the  17th  of  October,  at  which  the 
defendant  presided  as  chairman.  It  was  stated,  that  the  minutes  of  the  former  meet- 
ing were  read  by  the  secretaiy,  and  confirmed  ;  and  the  book  was  signed  by  all  the 
members  present,  including  the  defendant,  and  by  the  plaintitf  as  secretary. 

It  was  proved  also,  that  the  plaintiff's  salary,  after  the  rate  of  £250  per  annum, 
had  been  audited  and  passed  at  a  subsequent  meeting  of  the  managing  committee. 

For  the  defendant  it  was  contended,  that  there  was  no  evidence  to  go  to  the  jury 
of  any  contract  whereby  the  defendant  became  personally  liable  to  the  plaintiff;  and 
that  the  plaintiff,  who  was  one  of  the  registered  promoters  and  original  projectors  of 
the  undertaking,  could  not  bring  an  action  against  any  member  of  the  provisional 
committee  for  services  performed  by  him  in  doing  things  incidental  to  the  formation 
of  the  Company.  The  Lord  Chief  Baron  was  of  that  opinion,  and  directed  a  nonsuit, 
but  gave  the  plaintiff  leave  to  move  to  enter  a  verdict  for  the  account  claimed,  or  any 
less' sum,  as  the  Court  might  direct. 

The  .^ttorney-Creneral  (Sir  John  Jervis)  now  moved  accordingly,  or  for  a  new  trial, 
on  the  ground  of  misdirection.  The  plaintiff  was  entitled  to  recover  in  this  action, 
for  there  was  evidence  of  an  express  contract  on  the  part  of  the  committee,  of  whom 
the  defendant  was  one,  to  employ  him  in  the  character  of  secretary,  and  to  pay  him 
a  salary  for  his  services.  It  is  clear  that,  if  the  plaintiff  were  not  a  promoter  of  this 
Company,  the  fact  of  his  appointment  and  employment  would  be  evidence  to  charge 
the  defendant ;  for  the  natural  presumption  is,  that  the  man  who  does  work  for 
another  is  to  be  paid  for  it.  Then,  how  does  the  fact  of  his  being  a  registered 
promoter  of  [534]  the  Companv  make  any  difference  in  the  case  1  It  seems  to  be 
supposed  that  the  promoters  and  the  provisional  committee  stand  in  the  relation 
of  co-contractors  ;  but  that  is  not  so.  The  plaintitf,  although  he  was  registered  as 
one  of  the  promoters,  pursuant  to  the  statute,  for  the  purpose  of  originally  starting 
the  concern,  had  divested  himself  of  that  character  on  the  formation  of  the 
committee,  and  assumed  a  ditt'erent  one,  namely,  that  of  secretary.  [Parke,  B. 
The  question  is,  whether  the  committee  enter  into  a  contract  with  him  on  their 
own  account,  or  on  account  of  the  Company,  of  whom  the  plaintiB'  is  one.  If  the 
latter,  he  carniot  recover ;  but  that  is  a  question  of  fact.  I  do  not  suppose  the 
plaintiff  ever  expected  the  defendant  would  pay  him.  Alderson,  B.  How  do  you 
distinguish  this  case  from  that  of  Utilnu.t  v.  lluigins  (1  B.  &  Cr.  74)?  There  the 
defendant  had  acted  as  chairman  at  meetings  of  a  projected  company,  of  which  the 
plaintiH"  was  appointed  agent :  the  plaintiH'  sued  the  defendant  for  business  done  by 
him  in  that  capacity  ;  and  the  Court  held  that  the  action  did  not  lie,  as  the  plaintiff 
and  defendant  were  joint  contractors  in  the  undertaking,  and  the  same  person  cannot 
be  both  plaintiff  and  defendant  in  the  same  cause.  Pollock,  C.  B.  Parkin  v.  Fry 
(2  C.  ife  P.  311)  is  to  the  same  effect :  there  the  plaintifl'  sued  ;is  secretary.]  In  those 
cases  it  was  treated  as  a  question  of  partnership.  [Pollock,  C.  B.  No  ;  in  I'arkin  v. 
Fill,  Loi-d  Tendcrden  says  : — "I  con.sider  the  Company  ;vs  never  yet  formcil.  If  the 
gentlemen  had  sent  for  the  plaintiff  to  assist  them,  it  would  have  been  different ; 
but  he  is  plainly  the  first  mover  and  instigator  of  it."]     As  soon  as  the  undertaking 

Ex.  Div.  IX.— 31 
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is  started,  a  new  form  is  introduced,  namely,  the  managing  committee,  who  thereby 
become  the  promoters,  and  the  plaintitl'  has  then  ceased  to  be  so,  and  receives  from 
them  a  new  employment  as  secretary.  Suppose  it  were  the  case  of  an  engineer,  who 
received  from  [535]  the  committee  an  express  order  to  make  the  surveys,  would  he 
be  deprived  of  his  remuneration  because  he  had  been  one  of  the  registered  promoters  1 
So  also,  could  not  the  solicitor,  under  such  circumstances,  sue  the  committee  for 
ordinary  business  done  by  him  as  solicitor?  [Parke,  B.  It  is  a  question  of  fact.] 
If  so,  the  plaintiff  is  entitled  to  a  new  trial,  that  the  question  may  be  submitted  to 
the  jury.  [Parke,  B.  Not  necessarily,  if  the  Court  is  to  decide  the  point.  No  doubt 
all  these  persons  expected  to  be  paid  out  of  the  deposits  on  the  shares.  The  plaintiff 
would  never  have  asked  the  committee-men  to  pay  if  funds  had  come  in  ;  nor  did 
they  ever  expect  to  pay  him.]  Possibly  not ;  but  the  question  is,  have  they  not 
entisred  into  an  express  contract,  which  binds  them  to  do  so  if  funds  do  not  come  inl 

Parke,  B.  I  think  no  rule  ought  to  be  granted  in  this  case.  Whether  there 
was  a  scintilla  of  evidence  to  go  to  the  jury  is  one  thing  ;  but  it  seems  to  me  there 
was  no  such  evidence  as  a  judge  ought  to  leave  to  the  jury,  as  constituting  a  prima  facie 
case  against  the  defendant.  If  it  were  a  transaction  among  ordinary  persons,  the 
evidence  might  be  sufficient  to  make  out  a  prima  facie  case,  against  the  persons  who 
signed  or  sanctioned  the  employment  of  the  party,  that  he  was  to  be  a  paid  secretary. 
But  when  we.have  the  additional  fact,  that  he  is  himself  one  of  the  original  promoters  and 
projectors  of  the  Company,  more  evidence  is  necessary  than  in  the  case  of  a  mere 
stranger ;  and  the  question  is,  whether  he  is  not  so  implicated  in  the  scheme,  that  all 
the  acts  of  the  provisional  committee  are  to  be  considered  as  his  acts,  and  consequently 
that  he  is  one  of  his  own  employers.  The  provisional  committee  are  a  delegated  body, 
acting  for  othei's  ;  and,  prima  facie,  any  contract  they  make  is  made  on  behalf  of 
those  who  appointed  them  ;  and  orders  given  by  them  are,  prima  facie,  the  orders  of 
all  the  projectors,  including  the  plaintiff.  The  plaintiff,  therefore,  was  bound  to  give 
further  evidence  to  shew  that  the  [536]  defendant  meant  to  contract  as  a  principal, 
independently  of  his  acts  as  a  provisional  committee-man  of  the  Company.  On  the 
facts  in  evidence  in  this  case  no  such  intention  appears.  There  is  not  a  word  in  the 
resolution  about  paj'ment  of  the  plaintiff ;  and  we  all  know  that  in  fact  it  was  the 
intention  of  all  parties  that  these  payments  should  be  made  out  of  the  subscriptions 
which  were  expected  to  come  in.  It  is  sufficient  to  say,  however,  that  when  it  appears 
that  the  plaintiff  was  a  promoter  of  the  Company,  there  was  no  sufficient  evidence  to 
go  to  the  jury  of  a  personal  contract  with  the  defendant, 

Alderson,  B.  I  also  think  there  should  be  no  rule  in  this  case.  When  the  fact 
appears  that  the  plaintiff  was  a  promoter  of  the  Company,  the  solicitor  a  promoter, 
and  the  defendant  chairman  of  a  meeting  of  the  promoters,  at  which  meeting  the 
plaintiff'  is  appointed  secretary,  the  other  original  promoter  solicitor,  and  other  persons 
a  managing  committee,  it  comes  to  this,  that  it  is  an  appointment  of  the  plaintiff  by 
himself;  and  if  he  is  to  be  paid  at  all,  which  I  doubt,  he  mu.st  therefore  pay  himself. 
It  is  the  case  of  Holmes  v.  Uiggins  over  again. 

Pollock,  C.  B.,  and  Platt,  B.  concurred. 

Eule  refused. 

[537]  Mengens  v.  PERRY.(a)  1846. — Whei-e  a  defendant,  having  obtained  an  order 
for  time  to  plead,  takes  out  a  summons  for  particulars,  which  is  dismissed  after 
the  expiration  of  the  time  given  for  pleading,  he  is  entitled  only  to  the  remainder 
of  the  same  day  for  pleading. 

[S.  C.  15  L.  J.  Ex.  307  ;  10  Jur.  7-12.] 

In  this  case,  the  defendant,  on  the  29th  of  November  last,  obtained  an  order  for 
five  days'  time  to  plead  ;  and  on  the  same  day  took  out  a  summons  for  the  delivery 
of  particulars  of  the  plaintiff's  demand,  returnable  on  the  1st  of  December.  This 
summons,  having  been  adjourned  by  consent  until  three  o'clock  in  the  afternoon  of 
the  4th,  was  heard  at  half-past  six  o'clock  in  the  evening  of  that  day,  and  dismissed. 
On  the  5th,  at  one  o'clock,  the  plaintiff  signed  interlocutory  judgment.     A  summons 

{a)  This  ease  was  decided  on  the  last  day  of  Hilary  Term  (Jan.  31),  and  was 
accidentally  omitted  in  its  order. 
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was  taken  out  to  set  aside  this  judgmeiit  for  irregularity,  on  the  grouiirl  that  the 
defendant  was  entitled  to  the  same  time  for  pleading  after  the  summons  for  particulars 
was  disposed  of,  as  he  had  at  the  time  when  it  was  returnable ;  and  Alderson,  B., 
being  of  that  opinion,  ordered  it  to  be  set  aside. 

On  a  former  day  in  this  term,  Peacock  obtained  a  rule,  calling  upon  the  defendant 
to  shew  cause  why  the  order  of  the  learned  Judge  should  not  be  rescinded  ;  citing 
Hughes  v.  Jfahlen  (5  B.  &  C.  770,  n.),  Vernon  v.  Hudqiiis  (1  M.  &  W.  151),  and  Reg. 
Gen.,  H.  T.,  2  Will.  4,  s.  \S.(d) 

Moseley  shewed  cause.  This  judgment  was  irregularly  signed  ;  for  the  summons 
for  particulars  was  a  stay  of  proceedings  from  the  day  on  which  it  was  returnable 
until  it  was  discharged  :  IFhiteheud  v.  Shaw  (Barnes,  180),  C'aize  v.  Lord  [538]  Lytllelon 
(2  W.  Bla.  9.54),  Roberts  v.  CidhiU  (4  Dowl.  P.  C.  204).  Here,  therefore,  the  time  for 
pleading  ceased  to  run  from  the  time  when  the  summons  was  returnable  until  it  was 
dismissed,  and  the  defendant  consequently  had  until  the  8th  of  December  to  plead. 
But  even  taking  it  that,  according  to  Hughes  v.  IValden,  he  was  entitled  only  to  a 
reasonable  time  for  that  purpose  after  the  summons  was  dismissed,  it  cannot  be  con- 
sidered that,  in  this  case,  where  it  was  dismissed  at  so  late  an  hour  as  half-past  six 
o'clock,  the  remainder  of  that  day  was  a  reasonable  time  to  prepare  the  pleas. 

Peacock,  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  C.  B.  The  rule  laid  down  in  Hughes  v.  U'alden,  and  recognised  and 
acted  upon  in  Vernon  v.  Hodgins,  is,  that  the  defendant  is  not  entitled  to  more  time 
for  pleading  than  the  rest  of  the  day  on  which  the  summons  is  dismissed.  If,  under 
the  particular  circumstances  of  the  case,  that  is  not  a  reasonable  time,  he  ought  to 
apply  for  further  time  at  the  hearing  of  the  summons. 

Parke,  B.  I  am  of  the  same  opinion.  I  consider  this  point  to  be  quite  settled 
by  the  cases.  In  Hughes  v.  JValden,  Lord  Tenterden  laid  it  down,  that,  where  an 
application  is  made  which  the  result  shews  to  have  been  wrongly  made,  the  other 
party  must  wait  till  it  is  disposed  of,  and  then  the  party  making  the  application  has 
only  a  reasonable  time  for  taking  the  next  step ;  and  that,  for  this  purpose,  the  whole 
of  the  day  in  which  the  application  is  disposed  of  is  a  reasonable  time.  That  case 
was  confirmed  in  Vernon  v.  Hodgins.  Here  the  dismissal  of  the  summons  shews  that 
the  application  for  particulars  was  wrong,  and  those  cases  are  therefore  directly  in 
point. 

Alderson,  B.  I  quite  agree.  I  did  not  advert  to  the  [539]  distinction  between 
the  ease  of  a  summons  dismissed,  and  that  of  a  summons  granted.  If  the  defendant 
had  got  his  order  for  particulars,  then  he  would  have  had  the  same  time  for  pleading 
after  they  were  delivered  as  he  had  at  the  return  of  the  summons.  The  mistake  being 
mine,  the  defendant  will  be  saved  the  costs  of  this  rule. 

Rule  absolute,  without  costs. 

Price  v.  Richarbson.  May  22,  1846.— Held,  that  no  consideration  appeared  on 
the  face  of  the  following  guarantee  : — "  1 843,  June  28.  Mr.  Price  ;  I  will  see 
you  paid  for  £5  or  £10  worth  of  leather,  on  the  6th  of  December,  for  Thomas 
Lewis,  shoemaker." 

[15  L.  J.  Ex.  .345.] 

Assumpsit  on  a  guarantee.  The  declaration  stated,  that,  in  consideration  that  the 
plaintiff  would  sell  and  deliver  to  one  Thomas  Lewis  £5  or  £10  worth  of  leather,  the 
defendant  promised  to  see  the  plaintiii'  paid  for  the  same  on  the  6th  December,  1843, 
for  the  said  Thomas  Lewis.  The  declaration  then  averred  the  sale  and  delivery  by 
the  plaintiii'  to  Thomas  Lewis  of  £10  worth  of  leather,  and  alleged  as  a  breach,  that 
the  defendant  did  not  see  the  plaintifV  paid  for  the  same.     Plea,  non  assumpsit. 

At  the  trial,  before  the  under-sheritl"  of  the  county  of  Brecon,  the  plaintifl'  having 
])roved  a  guarantee  signed  hy  the  defendant,  in  the  following  terms  : — 

"1843,  June  28th.  Mr.  Price, — I  will  see  you  paid  for  £5  or  £10  wortli  of 
leather,  on  the  6th  of  December,  foi'  Thomas  Lewis,  shoemaker; — " 

(d)  "A  defendant  shall  be  allowed  the  same  time  for  pleading  after  the  delivery 
of  particulais  under  a  judge's  order,  which  he  had  at  the  return  of  the  summons ; 
nevertheless,  judgment  shall  not  be  signed  till  the  afternoon  of  the  day  after  the 
delivery  of  the  particulars,  unless  otherwise  ordered  by  the  judge." 
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it  was  objected  for  the  defendant  that  it  did  not  disclose  any  consideration  on  the 
face  of  it.  The  under-sheriff  directed  a  verdict  for  the  plaintiff,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  that  opinion, 

[540]  E.  V.  Williams,  in  Easter  Term,  obtained  a  rule  nisi  accordingly.  Against 
which, 

Cowling  now  shewed  cause.  The  question  is,  whether  it  sufficiently  appears  on 
the  face  of  this  guarantee,  that  it  was  given  for  leather  to  be  supplied  subsequently 
to  the  execution  of  it ;  and  it  is  submitted  that  it  does.  If  it  had  been  for  goods 
already  supplied,  the  amount  would  have  been  specifically  mentioned,  not  left  at  large 
as  it  is,  and  the  promise  would  have  to  pay  the  sum  already  due.  Kennaway  v. 
Trelearan  (5  M.  &  W.  498)  is  in  point.  There  the  guarantee  was  in  these  terms  : — 
"I  hereby  guarantee  to  you,  Messrs.  K.  and  Co.,  the  sum  of  £2.50,  in  case  Mr.  P, 
of  il'c,  should  default  in  his  capacity  of  agent  and  traveller  to  you."  This  Court  held, 
that  a  sufficient  consideration  appeared  on  the  face  of  the  instrument ;  namely,  the 
future  employment  of  P.  as  agent  and  traveller  of  the  plaintiff's.  Badow  v.  Bennett 
(3  Campb.  220)  is  also  an  authority  for  the  plaintiff. 

E.  V.  Williams,  contra,  was  stopped  by  the  Court. 

Parke,  B.  It  is  impossible  to  collect  from  the  terms  of  this  guarantee  what  was 
the  real  consideration  for  the  defendant's  promise  Three  considerations  might  be 
suggested,  and  it  would  be  mere  conjecture  which  was  the  one  intended  by  the  parties. 
It  is  fully  established,  according  to  the  rule  laid  down  in  JVain  v.  IVarlters  (.5  East,  1 0), 
that  the  consideration  ought  to  appear  on  the  face  of  the  instrument. 

Alderson,  B.  It  is  clear  that  a  consideration,  either  in  express  words  or  arising 
by  necessary  implication,  must  appear  on  the  face  of  the  instrument.  Here  the 
declaration  states  the  future  supply  of  goods  as  the  consideration  ;  but  that  does  not 
appear,  either  expressly  or  by  necessary  implication,  on  the  face  of  the  guarantee. 

[541]  RoLFE,  B.  This  guarantee  looks  very  like  an  engagement  on  the  part  of  the 
defendant  to  pay  the  plaintiff  money  owing  to  him  by  Lewis,  if  he  would  forbear  to  sue 
Lewis  for  it. 

Platt,  B.,  concurred. 

Rule  absolute. 

Law  v.  Thompson.  May  29,  1846. — The  plaintift"s  particulars  of  demand  claimed 
"the  sum  of  £450,  for  his  services  as  clerk  or  manager  to  the  defendant,  from 
August,  1837,  to  October,  1839,  inclusive,  after  the  rate  of  £200  per  annum." 
The  proof  was  of  an  agreement  by  the  defendant  that  the  plaintiff',  who  was  the 
manager  of  a  banking  company,  should  have  a  certain  per  centage  hy  way  of 
commission  on  all  business  he  should  introduce  to  the  defendant : — Held,  that  the 
particulars  were  not  sufficient  to  let  in  such  a  demand,  and  that  the  defendant  was 
in  strictness  entitled  to  a  nonsuit. 

[S.  C.  4  D.  &  L.  54 ;  15  L.  J.  Ex.  334.] 

Assumpsit  for  work  and  labour,  money  paid,  and  on  an  account  stated.  Pleas,  non 
assumpsit,  the  Statute  of  Limitations,  and  a  set-off.     Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  ihe  London  Sittings  after  Hilary  Term  last, 
it  appeared  that  the  plaintiff'  had  delivered  two  sets  of  particulars  in  the  action.  In 
the  first  of  them  he  claimed  "  the  sum  of  £450  for  his  services  as  clerk  or  manager  to 
the  defendant,  from  August,  1837,  to  October,  1839,  inclusive."  In  the  second,  he 
claimed  the  same  sum  for  the  same  period,  adding,  "  after  the  rate  of  £200  per  annum." 
This  action  was  commenced  in  April,  1845.  A  witness  called  on  the  part  of  the  defen- 
dant proved  that  the  plaintiff'  was  not  his  clerk  or  manager,  but  that  the  defendant  had 
agreed  to  give  him  a  commission  of  one-half  per  cent,  on  all  the  business  which  he  should 
introduce  to  him  by  means  of  his  employment  as  manager  of  the  Manchester  Bank.  It 
was  thereupon  contended  for  the  defendant,  that  there  was  a  variance  between  the 
contract  alleged  and  that  proved,  and  that  the  plaintiff  must  be  nonsuited.  The 
learned  Judge,  however,  declined  to  nonsuit,  and  left  the  case  to  the  jury,  who  found 
a  verdict  for  the  plaintiff,  damages  £100,  the  defendant  having  leave  reserved  to  him 
to  move  to  enter  a  nonsuit. 

[542]  Jervis  having  obtained  a  rule  accordingly, 

J.  Brown  (with  whom  was  Humfrey)  now  shewed  cause.     The  real  question  is, 
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whether  the  defendant  lias  been  misled  by  these  particulars.  Now  in  fact  there  was 
but  one  set  of  services  performed  by  the  plaintiff  for  the  defendant,  who  therefore 
must  have  known  that  the  action  was  brought  in  respect  of  them.  He  has  not  laid 
before  the  Court  anj'  atiidavit  shewing  that  he  was  misled,  as  he  ought,  under  such 
circumstances,  to  have  done:  Huid  v.  IVatkis  (1  Campb.  68),  Daij  v.  Bmcer  (id.  69,  n.). 
There  was  a  case  of  Mai/her  v.  Jl^ard  ("Law  Times,"  April  4,  1846,  Q.  B.),  recently 
before  the  Court  of  Queen's  Bench,  which  appears  to  be  a  direct  authority  for  the 
defendant.  Lamhirth  v.  lioff(S  Bing.  411  ;  1  M.  &  Scott,  -597),  is  also  in  point.  There 
the  plaintifl's,  who  were  spirit  merchants  and  brewers,  and  who  were  suing  for  spirits 
sold  to  the  defendant,  inadvertently  delivered  a  bill  of  particulars  foi'  goods  sold  to  the 
defendant  in  their  trade  of  brewers.  The  Court,  in  the  absence  of  anything  to  shew 
that  the  defendant  had  been  misled  thereby,  refused  to  enter  a  nonsuit.  [Alderson,  B. 
There  the  persons  composing  the  firm  of  spirit  merchants  and  that  of  brewers  were 
different  persons,  hambirth  and  Porter,  the  plaintiffs  in  the  action,  were  the  spirit 
merchants,  but  the  brewers  were  Lambirth  and  Inglis.  The  defendant,  therefore, 
could  not  be  deceived  or  misled  by  the  particulars.  Here  the  particulars  substantially 
say  that  the  plaintiff  is  going  foi-  a  particular  salary,  and  nothing  else.]  At  all  events, 
the  Court  will  allow  the  plaintiff  to  have  a  new  trial  on  payment  of  costs,  with  liberty 
to  amend  his  particulars.     [To  this  the  Court  assented] 

Jervis  and  Cromjiton,  in  support  of  the  rule.  This  is  [543]  not  a  case  in  which  the 
[)laintiff  ought  to  receive  such  indulgence.  If  the  learned  Judge  had  nonsuited,  the 
Court  would  hardly  have  granted  a  new  trial,  even  on  payment  of  costs. 

The  cases  cited  on  the  other  side  have  no  application.  In  Mai/lier  v.  Ward,  the 
plaintiff,  a  surveyor,  claimed  commission  on  a  given  amount,  and  he  was  allowed,  on 
failing  to  establish  that  case,  to  prove  the  value  of  his  services.  But  the  known  mode 
of  paying  a  sur\-eyor  is  by  a  commission,  and  the  only  question  in  that  case  was  as  to 
the  existence  of  a  customary  commission.  With  respect  to  Ilurst  v.  iratkis,  the  dictum 
of  Lord  Kllenborough  in  that  case,  that,  although  the  plaintiff  has  given  an  imperfect 
particular,  he  is  entitled  to  a  vei'dict  for  more,  if  on  the  defendant's  evidence  more 
appears  to  be  due  to  him,  cannot  be  supported.  It  is  said  the  defendant  has  made  no 
atiidavit  that  he  has  been  misled  by  the  form  of  the  particulars.  But  in  almost  every 
case  the  defendant  perfectly  knows  the  real  contract :  the  test  is  not,  therefore,  whether 
he  has  in  fact  been  misled  ;  he  is  entitled  to  be  informed  what  the  plaintiff  is  proceeding 
for  in  the  action.  The  (piestion  is,  whether  the  particular  is  calculated  to  mislead,  and 
the  defendant's  knowledge  of  the  facts  cannot  be  imported  into  the  consideration  of 
that  question.  The  object  of  giving  particulars  is  to  prevent  the  defendant  from  being 
surprised  by  having  a  contract  put  upon  him  at  variance  with  the  fact.  [Alderson,  B. 
The  plaintiff  might  have  framed  his  particulars  with  a  double  aspect.  Pollock,  C.  B. 
Or  amended  them  when  he  ascei'tained  what  his  case  really  was]  As  it  is,  the  case  he 
set  up  at  the  trial  was  perfectly  different  from  what  tlie  defendant  was  entitled  to 
expect  from  the  paiticulars.  Where  the  bill  of  particulars  stated  the  plaintiff's  demand 
to  be  for  goods  sold  and  delivered  to  the  defendant,  he  was  held  not  to  be  entitled  to 
prove  under  them  the  sale  of  goods  by  the  defendant  as  the  plaintilf's  agent.  Holland 
[544]  v.  Hopkins  (2  Bos.  &  P.  243).  [Alderson,  B.  That  was  making  a  different  party 
to  the  suit.] 

Pollock,  C.  B.  If  the  question  in  this  case  were  merely  whether  a  nonsuit  should 
be  entered,  I  should  have  thought  the  rule  nuist  be  made  absolute  ;  but  the  question 
l)eing,  whether  theie  should  be  a  new  trial  on  jiayment  of  costs  by  the  plaintitl',  and 
the  particulars  should  be  amended,  I  think  the  rule  may  be  .absolute  in  that  foi-m.  It 
appears  to  me  that,  at  the  close  of  the  plaintiffs  case,  the  defendant  was  entitled  to 
have  a  nonsuit  entered.  The  claim  of  the  jjlaintitf,  as  stated  in  his  particulars,  was 
substantially  for  sal.iry  as  the  clerk  or  manager  of  the  defendant ;  the  evidence  was  of 
a  contract  for  a  commission  to  be  paid  to  him  :  and  there  is  this  substanti.U  distinction, 
that  the  commission  was  to  be  claimed  not  as  a  clerk,  but  the  sal.iry  only  as  a  clerk. 
The  object  of  the  defendant's  evidence  was  merely  to  shew  that  the  plaintiff  was  not  a 
clerk  at  all,  but  was  only  to  have  a  commission  on  the  consignments  he  could  introduce 
through  the  medium  of  the  Manchester  Bank.  The  object  was  to  shew  a  special 
engagement  of  him,  being  the  manager  of  that  Bank,  for  a  certain  percentage  on 
business  to  be  introduced  by  him.  There  is,  therefore,  really  a  substantial  distinction  : 
it  is  not  like  paying  a  clerk  a  per-centage  on  business  done  by  him  as  clerk,  but  an 
engagement  with  a  person  in  a  (liffcrent  business  altogether,  for  payment  of  a  per- 
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centage  on  business  introduced  by  him  as  such.  I  think  it  very  likely  the  defendant 
was  misled,  for  I  thought  at  the  trial  there  was  not  the  slightest  pretence  for  the 
action  ;  and  the  defendant  was  very  probably  misled  in  this  respect,  that  there  being 
really  no  claim  at  all,  he  had  no  idea  how  the  claim  which  the  plaintiff  set  up  would 
be  made  out,  and  probabl}'  expected  that  the  case  proved  at  the  trial  would  be  for 
salary  as  a  clerk,  for  which  there  was  no  foundation. 

[545]  Alderson,  B.  I  am  of  the  same  opinion.  No  doubt  we  should  be  doing 
very  wrong  if  we  allowed  minute  variances  from  the  particulars  to  prevail.  If  they 
give  substantial  information  of  the  plaintiff's  claim,  that  is  sufficient,  although  they 
may  vary  slightly  from  the  fact,  and  where,  from  the  nature  of  the  particulars  them- 
selves, the  defendant  is  not  likely  to  be  misled.  But  we  cannot  look  to  the  actual 
fact  of  the  misleading.  That  depends  upon  the  acuteness  or  stupidity  of  the  defen- 
dant's attorney,  and  is  therefore  no  criterion,  unless  we  apply  this  rule  also, — would 
a  reasonable  man  be  likely  to  be  misled  by  the  form  of  the  particulars  1  The  case  of 
Lamhirth  v.  Eoff  is  distinguishable  from  the  present,  for  the  reasons  I  have  already 
mentioned.  There  the  defendant  knew  which  were  the  wine  and  spirit  merchants, 
and  which  were  the  brewers,  and  the  form  of  the  particulars  could  not  have  deceived 
anybody  with  his  eyes  open.  It  would  have  been  quite  a  dift'erent  case  if  the  same 
parties  had  constituted  both  the  firms ;  and  I  observe  that  I  put  my  judgment  in  that 
case  upon  this  very  distinction.  The  question  substantially  is,  would  a  reasonable 
man  be  deceived  by  the  particulars  into  a  supposition  that  the  plaintifl's  demand  was 
difl'erent  from  that  which  is  proved  at  the  trial  ?  Here  the  particulars  state  exactly 
what  a  man  would  say  who  claimed  a  salary  of  £200  a  year  for  two  years  and  a 
quarter  ;  then,  at  the  trial,  he  claims  no  such  sum,  but  makes  a  substantially  different 
demand,  requiring  a  totally  different  defence.  In  the  one  case,  the  defendant  is  to 
shew  that  he  made  no  bargain  for  a  salaiy,  or  made  it  at  a  different  rate  :  in  the  other, 
he  is  to  shew  that  none  of  the  business  was  done  in  the  last  six  months  of  the  time, 
which  alone  is  not  barred  by  the  Statute  of  Limitations.  Unless  the  object  of 
particulars  be  to  deceive  a  defendant,  the  present  particulars  are  insufficient. 

RoLFE,  B.  I  am  of  the  same  opinion.  We  are  always  to  look  and  see  whether 
the  particulars  are  calculated  to  [546]  mislead.  There  have  been  cases  where  they 
were  directly  wrong,  and  j'et  it  has  properly  been  decided  that  they  were  not  calculated 
to  mislead;  as,  where  the  word  "chalk"  was  used  instead  of  "cork,"  the  Court  said 
it  was  evidently  a  mere  slip,  the  word  having  been  heard  or  copied  wrong.  So  in  the 
case  of  a  wrong  date,  where  it  is  apparent  on  the  face  of  the  particulai's  for  what  the 
plaintiff  is  going,  the  Court  will  correct  them  by  amending  what  the  defendant  must 
know  was  a  mere  clerical  error  (a)  So  in  the  case  of  Lamhirth  v.  I'"ff,  the  defendant 
knew  perfectly  well  that  the  plaintiffs  in  that  action  were  not  going  for  anything  which 
they  claimed  as  brewer.s,  because  he  knew  they  were  not  brewers.  But  this  case  stands 
on  a  totally  different  footing.  It  is  impossible  not  to  see  that  the  plaintiff'  is  claiming 
a  salary,  although  that  word  does  not  actually  occur  in  the  particulars.  If  he  were 
going  only  for  the  last  year,  it  would  be  very  doubtful  whether  they  were  sufficient 
for  that  purpose ;  but,  k  multo  fortiori,  are  they  not  so  where  he'  is  going  for  two 
years  and  a  quarter,  of  which  only  half-a-year  is  not  barred  bv  the  Statute  of  Limita- 
tions ?  He  cannot,  under  these  particulars,  be  allowed  to  repudiate  the  claim  for 
salary  altogether,  and  prove  that  a  commission  is  due  to  him,  upon  an  entirely  different 
conti'act.  Suppose  the  defendant  had  gone  to  great  expense  in  going  through  his 
accounts,  to  shew  that  nothing  was  due  for  commission,  and  the  plaintiff  had  abandoned 
the  action,  the  defendant  would  not  have  been  entitled,  on  taxation,  to  the  costs  of 
such  examination.  AVithout,  theiefore,  infringing  on  the  general  doctrine,  that 
particulars  are  not  to  be  scanned  with  the  minuteness  of  special  pleading,  it  seems 
to  me  that  these  particulars  were  calculated  to  mislead,  and  therefore  were  insufficient. 

[547]  Platt,  B.  The  declaration  in  this  case  is  in  the  general  form  for  work  and 
labour.  The  plaintiff  is  then  requii'ed  to  give  particulars  of  his  demand,  and  he  gives 
them  in  this  form  : — that  he  claims  to  recover  the  sum  of  £4-50  "  for  his  services  as 
clerk  or  manager  to  the  defendant,  from  August,  1837,  to  October,  1839;"  to  which 
he  afterwards  adds,  "after  the  rate  of  £200  per  annum."  When  I  first  read  these 
particulars,  they  seemed  to  me  to  amount  to  this  :  that  the  plaintiff"  claime.d  £450  as 

(a)  Millwood  V.  Walter,  2  Taunt.  224  ;  Harrison  v.  (Food,  8  Bing.  371  ;  1  M.  & 
Scott,  536. 
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clerk  or  manager  to  the  defendant,  which  he  estimated  at  the  rate  of  £200  a  year,  as 
the  value  of  his  services,  not  necessarily  as  a  salary  ;  and  that  the  evidence  he  sought 
to  give  under  them  was  only  evidence  of  the  value  of  his  services,  estimated  not  as 
salary,  but  in  a  different  way,  namely,  by  means  of  an  agreed  per-centage  on  the 
valuable  return  which  his  employer  obtained  by  means  of  his  services.  There  is, 
however,  much  force  in  the  argument  of  my  Brother  Alderson,  that  these  paiticulars 
are  calculated  to  lead  the  defendant  to  expect  only  proof  of  a  claim  for  a  salary  for 
services  performed.  At  first,  I  certainly  had  a  strong  opinion  that,  substantially,  the 
action  was  brought  generally  for  a  remuneration  for  services  performed,  and  that  the 
defendant  must  have  known  what  services  were  performed  for  him  by  the  plaintiff, 
and  therefore  must  have  been  prepared  to  meet  the  case.  But  I  am  very  much  pressed 
by  the  argument  of  my  Brother  Alderson,  that  the  particulars  were  calculated  to 
mislead  a  man  who  did  not  examine  them  hypercritically  ;  and  upon  the  whole, 
therefore,  it  is  safer,  perhaps,  to  hold  them  insufficient. 
Rule  absolute  for  a  new  trial. 

[548]  Engleheart  v.  Moore.  June  2,  1846. — An  attorney's  bill  of  costs  for 
common  law  business,  delivered  under  the  stat.  6  &  7  Vict.  c.  73,  must  shew  in 
what  court  the  business  was  done. 

[S.  C.  4  D.  &  L.  60 ;  15  L.  J.  Ex.  312.    Adopted,  hujle  v.  M'Cukhan,  1884,  12  Q.  B.  D. 
520.     Referred  to,  Anderson  v.  Boyntmi,  1849,  13  Q.  B.  317.] 

Debt  for  £30,  for  work  and  labour,  care,  diligence,  journeys,  and  attendance  done 
and  bestowed  by  the  plaintiff,  as  the  attorney  and  solicitor  of  and  for  the  defendant, 
and  on  his  retainer,  in  and  about  the  prosecuting,  defending,  and  soliciting  of  divers 
causes  and  suits,  and  in  and  about  other  business  for  the  defendant,  at  his  request, 
and  for  certain  fees  due  and  of  right  payable  to  the  plaintiff  in  respect  thereof.  There 
were  also  counts  for  money  paid,  and  on  an  account  stated. 

Plea,  that,  before  and  at  the  time  of  the  doing  and  bestowing  of  all  and  every  part 
of  the  said  work  and  labour,  care,  diligence,  journeys,  and  attendance,  as  in  the  first 
count  mentioned,  and  before  and  at  the  time  of  the  becoming  due  of  the  said  fees  in 
respect  thereof,  in  the  said  first  count  mentioned,  and  before  and  at  the  time  of  the 
paying  of  all  and  every  part  of  the  money  in  the  second  count  mentioned  to  have 
been  paid,  he  the  plaintiff  was,  and  at  the  time  of  the  commencement  of  this  suit  also 
was,  an  attorney  of  the  court  of  our  lady  the  Queen  before  the  Queen  her.self  at 
Westminster  ;  and  further,  that  the  said  work  and  labour,  care,  diligence,  journeys, 
and  attendance,  in  tlie  said  first  count  mentioned,  were,  and  every  part  thereof  was, 
business  by  the  plaintiff  done  as  an  attorney  ;  and  that  the  sum  of  £30,  in  the  said 
first  count  mentioned,  was  and  is,  and  consisted  and  consists  of,  fees  and  charges  for 
the  said  liusiness  so  done,  and  of  no  other  money  whatever:  and  that  the  said  money 
in  the  said  second  count  mentioned  to  have  been  paid,  was,  and  every  part  thereof 
was,  so  paid  by  the  piaintitt  as  an  attorney,  in  disbursements  for  the  said  business  so 
done,  to  the  amount  of  the  sum  in  the  second  count  mentioned.  And  further,  that 
after  the  making  and  passing  of  an  act  of  Parliament  [549]  made  and  passed  in  the 
session  of  Parliament  holden  in  the  6th  and  7th  years  of  the  reign  of  our  lady  the 
now  Queen  Victoria,  intitled  "An  Act  for  consolidating  and  amending  several  of  the 
Laws  relating  to  Attornies  and  .Solicitors  practising  in  lingland  and  Wales,"  to  wit, 
on  the  25th  day  of  October,  a.d.  1844,  the  plaintiff  commenced  this  action,  contiaiy 
to  the  form  of  the  said  statute,  for  tiie  recovery  of  the  said  fees,  charges,  a!id  disburse- 
ments, without  having,  one  calendar  month  before  the  commencement  of  this  suit, 
delivered  to  the  defendant,  the  paity  charged  therewith,  oi-  sent  by  post  to,  or  left 
for  the  defendant  at  his  counting-house,  office  of  l)usiness,  dwellitighouse,  or  last  place 
of  abode,  a  bill  of  the  said  fees,  charges,  and  disbursements,  or  of  any  or  eithei'  of 
them,  or  of  any  part  thereof,  subscribed  with  the  proper  hand  of  the  plaintill',  or 
inclosed  in  or  accom])anied  bj' a  letter  subscribed  with  the  proper  hand  of  the  plaintiff, 
referring  to  such- bill,  as  was  and  is  required  by  the  statute  in  such  case  made  and 
])rovided.  And  further,  that  the  said  account  in  the  said  last  count  mentioned  was, 
i*cc.  as  therein  mentioned,  stated  of  and  concerning  £30,  parcel  of  the  said  sums  of 
£30  and  £30  in  the  said  tii'st  two  counts  respectively  mentioned,  after  the  sum  of 
£30,  parcel  as  aforesaid,  was  found  to  be  due  and  in  arrear  from  the  defendant  to  the 
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plaintiff,  on  stating  of  the  said  acconnt,  and  which  said  sum  of  £30,  paicel  as  aforesaid, 
was  and  is  the  sum  of  £30  in  his  said  last  count  mentioned.     Verification. 

Replication,  that  the  plaintiff  did,  one  calendar  month  before  the  commencement 
of  this  suit,  to  wit,  on  &c.,  send  by  post  to  the  said  defendant  at  his  then  place  of 
abode,  a  bill  of  the  said  fees  and  disbursements,  amounting  etc.,  inclosed  in  a  letter, 
subscribed  with  the  proper  hand  of  the  said  plaiiitifl',  refeiriiig  to  such  bill,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided  ;  concluding  to  the  country  ; 
and  issue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  [550]  after  Hilary  Term, 
the  plaintifl'  proved  the  delivery  to  the  defendant,  a  calendar  month  before  the  com- 
mencement of  the  action,  of  a  bill  which  was  signed  by  the  plaintiff,  but  did  not  shew 
in  what  court  the  business,  or  any  part  of  it,  was  done.  It  was  headed  thus: — "To 
W.  H.  Engleheart.  Yourself  at  the  suit  of  Perry  ;  "  and  set  out  the  items  of  business 
done,  from  several  of  which  it  appeared  that  the  suit  referred  to  was  an  action  at  law. 
It  was  objected  for  the  defendant,  that  this  was  not  a  sufficient  bill  according  to  the 
Stat.  6  &  7  Vict.  c.  73,  s.  23.  The  learned  Judge  reserved  the  point,  and  a  verdict 
was  found  for  the  plaintiff  for  the  amount  of  the  bill,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 

In  Easter  Term,  Martin  obtained  a  rule  nisi  accordingly,  against  which 

Jervis  and  Simon  now  shewed  cause.  The  delivery  of  this  bill  was  a  sufficient 
compliance  with  the  statute.  It  was  expressly  decided,  in  the  case  of  Lester  v.  Lazarus 
(2  C.  M.  &  R.  ti65),  that  the  objection  now  taken  could  not  prevail  under  the  stat. 
7  Jac.  1,  c.  7.  Parke,  B.,  ceitainly  remarks  in  that  case,  that,  as  the  object  of  the 
stat.  2  Geo.  2,  c.  23,  was  that  the  bill  should  afford  sufficient  information  to  the  party 
to  enable  him  to  ascertain  to  what  court  he  should  apply  for  a  reference  of  the  bill  to 
taxation,  the  statement  of  the  court  may,  under  the  latter  statute,  be  a  necessary  part 
of  the  bill.  The  case  of  Lewis  v.  Primrose  (6  Q.  H.  265),  however,  will  be  mainly 
relied  upon  on  the  other  side.  But  that  case  is  distinguishable,  inasmuch  as  there 
the  bill  neither  stated  the  court,  nor  the  name  of  the  cause,  in  which  the  business  had 
been  done.  Moreover,  it  is  to  a  certain  extent  overruled  by  the  subsequent  case  of 
Marliwlale  v.  Falkner  (2  G.  B.  706),  in  which  the  Court  of  Common  Pleas  held  that  it 
is  not  neces.sary  that  the  bill  should  be  headed  in  the  suit  or  [551]  court,  and  that  it 
is  enough  if  the  items  enable  a  person  of  ordinary  understanding  to  collect  the  name 
of  the  suit,  and  the  court  in  which  the  business  was  done.  [Alderson,  B.  I  certainly 
see  no  reason  why  the  court  should  appear  in  the  heading  of  the  liill.  How  would 
you  head  it  if  the  business  was  done  in  several  courts  ?]  Admitting,  however,  that 
this  bill  would  not  have  been  sufficient  under  the  2  Geo.  2,  c.  23,  it  is  otherwise  under 
the  stat.  6  &  7  Vict.  c.  73,  s.  37,  by  which,  if  the  business,  or  any  part  of  it,  be 
common  law  business,  the  bill  may  be  referred  for  taxation  to  the  officer  of  any  one  of 
the  common  law  courts.  All  that  it  can  be  necessary,  therefore,  for  the  bill  now  to 
shew,  for  this  purpose,  is,  that  some  part  of  the  business  was  done  in  some  common 
law  court.  In  no  case  can  an  attorney  escape  taxation  of  his  bill  since  this  act.  And 
this  bill  gives  the  name  of  the  cause ;  and  it  clearly  appears  from  it,  that  the 
charges  are  in  respect  of  business  done  in  an  action  in  one  of  the  superior  courts  of 
common  law. 

Martin  and  Hugh  Hill,  contra.  The  statute  was  made  for  the  benefit  of  clients, 
and  to  facilitate  the  taxation  of  their  attornies'  bills  on  their  application  :  and  for  that 
purpose  it  is  oljviously  convenient,  and  indeed  necessary,  that  information  should  be 
given  in  what  court  the  bu.siness  was  done,  in  order  that  the  reasonableness  of  the  bill 
may  be  more  readily  ascertained.  The  client  ought  not  to  be  sent  on  an  inquiry 
through  all  the  common  law  courts  mentioned  in  the  act  of  Parliament.  The  charges 
are  different  even  in  the  different  superior  Courts,  and  those  of  the  Court  of  Pleas  at 
Durham  differ  materially  from  those  of  the  Courts  at  Westminstei-.  There  is  no 
reason  for  coming  to  a  different  decision  in  this  respect  on  the  stats.  2  Geo.  2,  c.  23, 
and  the  6  &  7  Vict,  c,  73.  The  words  ''bill  of  fees,  charges,  and  disbursements," 
which  are  used  in  both,  must  mean  the  same  in  both.  The  case  of  Levis  v.  Primrose, 
therefore,  is  a  direct  authority  that  this  bill  is  insufficient.  [552]  [.\lderson,  B.  It  is 
difficult  to  see  how  a  client  can  be  advised  whether  he  ought  to  have  a  bill  taxed, 
unless  he  knows  in  what  court  the  business  was  done.]  That  was  the  ground  of  the 
decision  in  Leivis  v.  Primrose.  Lord  Denman,  C.  J.,  there  says — "  This  objection  must 
prevail,  or  the  statute  be  in  effect  repealed.     The  very  object  of  the  enactment  is,  that 
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the  client,  if  he  likes,  may  take  the  bill  to  another  attorney  for  his  advice  upon  it. 
Why  is  the  client  to  be  forced  to  ask  questions !  and  how  can  we  say  that  he  is  told 
in  respect  of  what  business  the  charge  is  made,  when  he  is  not  told  where  the  business 
was  done." 

Pollock,  C.  B.  I  think  the  rule  for  a  nonsuit  must  be  made  absolute.  It  appears 
to  me  that  the  decision  in  Leiiis  v.  Primrose  is  an  authority  to  which  we  ought  to 
adhere,  and  that  there  is  no  ground  for  drawing  a  distinction  between  that  case  and 
the  piesent.  The  bill  ought  to  contain  substantial  information  in  what  court  the 
business  was  done,  which  this  bill  does  not.  For  aught  that  appears  from  it,  the 
business  may  have  been  transacted  in  the  Court  of  Pleas  at  Durham. 

Aldersox,  B.  I  am  of  the  same  opinion.  This  act,  so  far  as  it  relates  to  the 
deliver}'  and  taxation  of  an  attorney's  bill,  ought  to  be  construed  liberally  for  the 
client  and  strictly  for  the  attorney ;  for  the  latter  knows  the  law,  and  the  former  does 
not.  With  the  view  to  the  ta.xation  and  payment  of  the  bill,  if  the  client  desired  it, 
the  legislature  intended  that  the  client  should  be  informed  where  each  item  of  the 
business  was  done,  and  that  the  attorney  should  hold  his  hand  for  a  month  after  the 
delivery  of  the  bill,  for  the  express  purpose  of  giving  the  client  a  full  opportunity  of 
ascertaining  whether  the  business  was  done,  and  whether  the  charges  are  reasonable. 
P'or  this  purpose  it  is  very  material  that  the  bill  should  shew  in  what  court  the 
business  was  done,  because  the  fees  are  dift'erent  in  difterent  [553]  courts  :  and  how 
can  an  attorney  advise  a  party  as  to  the  propriety  of  taxing  a  bill,  unless  he  knows  in 
what  court  the  fees  were  paid  ?  Without  such  information,  he  could  not  know 
whether,  upon  taxation,  one-sixth  of  the  bill  would  be  struck  off  or  not. 

KoLFE,  B.,  concurred. 

Rule  absolute. 

Steadman  r.  HoCKLEV.  June  3,  1846. — A  certificated  conveyancer  has  no  lien  for 
his  charges  upon  deeds  delivered  to  him,  "  with  and  in  respect  of  "  which  he  does 
certain  business  for  the  owner  of  the  deeds. 

[S.  C.  15  L.  J.  Ex.  332.] 

Detinue.  The  declaration  stated,  that  the  plaintiff,  to  wit,  on  &c.,  delivered  to 
the  defendant  certain  deeds,  writings,  goods,  and  chattels,  [describing  them],  to  be 
re-delivered  by  the  defendant  to  the  plaintiff;  and  alleged  as  a  breach,  that  the 
defendant  had  not  re-delivered  the  same,  but  had  unjustly  detained  them. 

Plea.  That  the  defendant  was  and  is  a  practising  conveyancer,  certificated  according 
to  the  statute,  and  as  such,  entitled  to  certain  fees  in  respect  of  work  and  labour  done 
by  him  in  his  said  profession  ;  that  the  plaintiff  delivered  the  said  deeds,  ifec.  to  the 
defendant,  for  the  purpose  of  enabling  the  defendant  to  do  and  transact  divers  affairs 
and  businesses,  as  such  conveyancer,  for  the  plaintiff,  with  and  in  respect  of  the  said 
deeds,  &c.,  for  certiiin  reasonable  fees ;  that  in  pursuance  of  the  said  purpose,  the 
defendant  did  do  and  transact  divers  affairs  and  businesses  as  such  conveyancer,  with 
and  in  respect  of  the  said  deeds,  X'C.  ;  and  that,  at  the  time  of  the  detention,  there 
was  owing  to  the  defendant  from  the  plaintiff,  as  reasonable  fee  and  rewaixl  for  his 
work  and  labour,  i*y;c.,  the  sum  of  .51.  lis.  lOd.,  by  reason  whereof  the  defendant  was 
entitled  to  hold  and  detain,  and  did  and  does  detain,  the  said  deeds,  >tc.,  as  and  for 
a  lien  for  the  said  sum.  Verilication.  Special  demurrer,  assigning  [554]  for  causes, 
(inter  alia),  that  it  does  not  appear  by  the  plea,  that  the  employment  of  the  defendant 
was  to  do  work  on  the  deeds,  by  which  their  value  was  increased  ;  and  that  the 
employment  stated  in  the  plea  is  not  such  as  would  give  the  defendant  a  lieu.  Joinder 
in  demurrer. 

Bovill,  in  support  of  the  demurrer.  This  plea  is  bad  in  substiince  and  in  form. 
The  question  of  substance  is,  whether  a  certified  conveyancer,  who  does  work  "in 
respect  of"  deeds  delivered  to  hini,  has  a  lien  on  them  until  payment  of  his  charges. 
This  plea  does  not  state  that  the  defendant  has  done  any  work  on  the  ilecds,  whereby 
their  value  has  Iteen  increased,  but  only  that  he  did  business  as  a  conveyancer,  "  with 
and  in  respect  of  the  said  deeds."  He  does  not  rely  upon  any  agreement  or  custom  ; 
but  says,  that  at  common  law  he  has  a  lien,  by  reason  of  the  relation  of  himself  and 
his  client.  If  that  bo  so,  every  person  employed  to  do  any  thing  with  or  by  means  of 
a  document  of  any  kind,  will  claim  a  lien.     The  true  principle  is  laid  down  by  tho 
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Court  in  Scarfe  v.  Morgan  (4  M.  &  \Y.  283),  that,  "  where  a  bailee  has  expended  his 
labour  and  skill  in  the  improvement  of  a  chattel  delivered  to  him,  he  has  a  lien  for  his 
charge  in  that  respect. '  [Pollock,  C.  B.  Suppose  you  supplied  a  tailor  with  the 
implements  of  his  trade,  or  with  a  coat  as  a  pattern,  could  he  have  any  lien  upon  itij 
Sanderson  v.  Bell  (2  C.  &  M.  304)  very  closely  resembles  this  case.  There,  a  mortgage- 
deed  had  been  delivered  to  an  auctioneer  to  obtain  payment  of  the  piincipal  and 
interest  due  upon  it :  and,  it  was  held,  that  he  had  no  lien  upon  the  deed  in  respect 
of  his  charges  for  making  application  for  such  payment,  upon  the  ground  that  "there 
was  no  work  done  upon  the  subject-matter  in  dispute."  [He  then  took  some  objections 
of  form  to  the  plea.] 

[555]  Udall,  contra.  The  plea  is  good.  It  is  not  necessary,  in  ordei'  that  the 
lien  should  attach,  that  the  work  done  should  be  absolutely  mixed  up  with  the  chattel, 
so  as  to  make  it  more  valuable.  There  are  several  cases  that  do  not  fall  within  that 
principle  ;  for  instance,  that  of  a  jeweller  for  weighing  a  diamond,  mentioned  by 
Gibbs,  C.  J.,  in  Hollk  v.  Claridge  (4  Taunt.  308).  [Rolfe,  B.  Is  not  that  work  done 
whereby  the  value  of  the  chattel  is  increased?  Pollock,  C.  B.  It  is  like  measuring 
corn  ;  the  value  is  increased  by  the  weight  or  measure  being  ascertained.  A  bale  of 
cloth,  the  quantity  of  which  is  known,  is  more  valuable  than  a  bale,  the  quantity  of 
which  is  not  known.]  The  weight  is  not  necessarily  known  to  anybody  but  the  person 
weighing  it,  and  the  chattel  would  be  returned  in  exactly  the  same  state  in  which  it 
was  bailed.  Again,  an  auctioneer  has  a  lien  for  his  commission  on  the  sale  of  a  chattel : 
WiUiamsx.  MilHnxjton  (\  H.  Bl.  81).  [Pollock,  C.  B.  It  is  part  of  his  duty  to  take 
it  into  his  possession.]  That  is  only  a  duty  arising  out  of  his  contract ;  he  does  nothing 
on  the  chattel.  In  modern  times  the  Courts  have  leaned  much  in  favour  of  particular 
liens.  Thus,  a  warehouseman  is  now  held  to  have  a  lien,  and  it  is  said  also  that  a  dock- 
owner  has.  The  true  principle  is,  that  a  lien  arises  in  all  cases  of  the  fifth  class  of 
bailments  mentioned  by  Lord  Holt  in  Coggs  v.  Bernard  (2  Ld.  Raym.  917),  that  is,  "a 
delivery  to  carry  or  otherwise  manage,  for  a  reward  to  be  paid  to  the  bailee  ;"  unless, 
in  the  nature  of  the  chattel  itself,  there  is  something  inconsistent  with  a  lien,  as  in  the 
case  of  a  livery-stable  keeper,  or  an  agister  of  cattle,  hy  reason  of  the  general  right  of 
property  of  the  owner  of  the  animal :  Jackson  v.  Unmrnins  (-5  M.  &  W.  342).  A  certifi- 
cated conveyancer  may  maintain  an  action  for  his  fees  :  Boucher  v.  Ncmnan  (3  B.  &  C. 
744).  In  Sanderson  v.  Bell,  nothing  was  [556]  done  M'ith  the  deed.  [Rolfe,  B.  How 
does  it  appear  that  more  was  done  here  than  there?  We  have  no  judicial  knowledge 
that  a  conveyancer  does  any  thing  with  the  deeds  delivered  to  him  ;  and  this  plea  does 
not  say  what  the  defendant  did.  Alderson,  B.  Your  plea  does  not  shew  that  the 
defendant  has  employed  his  labour  on  this  deed  ;  that  he  has  read  it,  or  written  an 
opinion  on  it;  in  which  case  he  would  re-deliver  it,  with  the  opinion  upon  it.]  He 
cited,  also,  Ex  parte  Ockeiulen  (1  Atk.  235),  Ex  parte  Groves  (3  Bing.  N.  C.  304),  Philips 
V.  Robinson  (4  Bing.  106),  Chapman  v.  Allen  (Cro.  Car.  271),  Jtidson  v.  Etheridge 
(1  C.  &  M.  743). 

Bovill,  in  reply,  was  stopped  by  the  Court. 

Pollock,  C.  B.  The  plaintiff  is  entitled  to  the  judgment  of  the  Court.  The 
defence  set  up  in  this  action  is  a  lien,  and  the  question  is  whether  a  conveyancer,  as 
such,  has  a  lien  upon  a  deed  "with  and  in  respect  of"  which  he  has  transacted  some 
other  bu.siness.  The  principle  applicable  is  well  stated  by  Tindal,  C.  J.,  in  Bleaden  v. 
Hancorh  (4  C.  &  P.  152).  He  says,  "This  is  not  the  case  of  a  lien  claimed  by  a  person 
who  has  bestowed  labour  or  expended  money  upon  an  article,  and  who  may  detain  it 
until  he  is  paid.  Every  body  knows  that  by  the  common  law  a  man  may  detain  the 
commodity  on  which  he  has  bestowed  labour  or  money."  Nobody  appears  to  have 
suggested  in  that  case,  that,  independently  of  any  custom,  there  was  a  lien  at  common 
law,  because  of  something  done  "  with  and  in  respect  of "  the  plates  which  were 
delivered  to  the  defendant.  With  re.spect  to  the  cases  which  have  been  referred  to, 
of  the  jeweller  weighing  the  diamond,  and  of  the  measuring  of  corn,  by  which  the 
value  of  the  thing  is  not  apparently  increased,  the  answer  is  that  the  labour  is  bestowed 
upon  the  [557]  ai  tide  itself.  If  a  man  has  a  lien  for  carrying  corn,  why  should  he 
not  also  for  letting  it  pass  through  any  other  process  which  makes  it  more  valuable, 
or  appears  to  do  so  1  An  ingot  of  gold  is  more  valuable  when  it  has  been  assayed  by 
the  standard  ;  it  is  more  likely  then  to  find  a  purchaser,  its  quality  having  been 
ascertained  :  so  also  is  an  article  the  quantity  of  which  has  been  ascertained.  These 
cases,  therefore,  fall  within  the  rule  that  the  lien  exists  wherever  labour  has  been 
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bestowed  upon  the  article  itself ;  here  all  that  appears  is  that  something  has  been  done 
"  with  respect  of  "  it :  that  does  not  create  a  lien. 

On  principle,  therefore,  and  upon  the  authorities,  I  am  of  opinion  that  this  plea 
is  bad. 

Aldekson,  B.  The  lien  is  claimed  in  this  case  at  common  law.  Now  a  lien  at 
common  law  exists  only  in  respect  of  articles  on  which  the  labour  of  the  bailee  has 
been  expended  ;  but  it  does  not  appear  by  this  plea  that  any  labour  has  been  expended 
on  this  article. 

RoLFE,  B.  I  am  of  the  same  opinion.  I  rather  doubt  whether  some  of  the  cases 
which  have  been  mentioned,  as  that  of  weighing  the  jewel,  are  not  a  straining  of  the 
rule  :  if  they  are  sound,  it  must  be  upon  the  principle  stated  by  my  Lord. 

PL-Vrr,  B.,  concurred. 

Judgment  for  the  plaintifJ". 

[558]  Doe  d.  Cundey  v.  Sharpley.  June  4,  1846.— The  stat.  1  Geo.  i,  c.  87,  s.  1, 
enabling  landlords  to  recover  possession  of  premises  unlawfully  held  over  by 
tenants,  does  not  apply  to  the  ca.se  where  the  tenant  holds  under  a  lease,  which 
has  not  expired  by  lapse  of  time,  but  a  right  of  re-entry  is  claimed  for  non-per- 
formance of  the  covenants. 

[S.  C.  15  L.  J.  Ex.  341.     Referred  to,  Jrden  v.  Bor/cc,  [1894]  1  Q.  B.  796.] 

Miller,  on  the  part  of  the  lessor  of  the  plaintiff,  moved  for  a  rule  calling  upon  the 
tenant  in  possession  to  shew  cause  why,  in  addition  to  the  common  rule  and  under- 
taking, he  should  not  also,  in  case  of  a  verdict  for  the  plaintiff,  give  judgment  of  the 
term  next  before  the  trial,  and  why  he  should  not  enter  into  a  recognizance  by  him- 
self and  sureties,  to  pay  the  costs  and  damages  which  should  be  recovered  by  the 
plaintiff',  pursuant  to  the  stat.  1  Geo.  4,  c.  87,  s.  1.  It  appeared  from  the  affidavit, 
that  the  tenant  in  possession  held  the  premises  under  a  lease,  which  had  not  expired 
by  effluxion  of  time,  but  the  lessor  of  the  plaintiff  claimed  the  premises  under  a 
proviso  for  re-entr)',  for  non-performance  of  the  covenants.  The  question  is,  whether 
the  statute  applies  to  such  a  case.  It  has  been  held  not  to  apply  where  the  lessee 
held  over  after  notice  to  quit  given  by  himself ;  iJoe  d.  Eail of  Canligan  v.  lioe  ( 1  D.  &  E. 
540  ;)  nor  to  a  case  where  the  term,  not  having  expired  by  lapse  of  time,  has  been 
surrendered.     Doe  d.  Tindal  v.  Roe  (2  B.  &  Adol.  922). 

Per  Curiam.  The  statute  certainly  does  not  apply  to  such  a  case  as  the  present. 
There  will  therefore  be  no  rule. 

Rule  refused. 

[559]  CuLVERWELL  V.  NuGEE.  June  4,  1846. — The  Court  will  amend  alias  and 
pluries  writs  of  summons,  by  indorsing  thereon  the  day  of  the  date  of  the  first 
writ  of  summons  and  of  the  return  thereto,  in  order  to  save  the  Statute  of 
Limitations,  notwithstanding  the  2  Will.  4,  c.  39,  s.  10. 

[S.  C.  4  D.  &  L.  30 ;  1-5  L.  J.  YaX.  308.] 

Willes  had  obtained  a  rule,  calling  upon  the  defendant  to  shew  cause  why  the 
plaiutiti"  should  not  be  at  liberty  to  amend  the  alias  and  pluries  writs  of  summons,  by 
indorsing  thereon  the  day  of  the  date  of  the  first  writ  of  summons,  and  of  the  return 
thereto ;  the  object  of  the  amendment  being  to  save  the  Stiitute  of  Limitations. 

Gray  shewed  cause.  To  grant  this  application  would  be  in  efl'ect  to  repeal  the 
10th  section  of  the  L^niformity  of  Process  Act,  2  Will.  4,  c.  39,  which  enacts,  that 
"  no  first  writ  shall  be  available  to  prevent  the  operation  of  an}'  statute  whereby  the 
time  for  the  commencement  of  any  action  maybe  limited,  A:c.,  unless  every  writ  issued 
in  continuation  of  a  preceding  writ  shall  contain  a  memorandum  indorsed  thereon,  or 
subscribefl  thereto,  specifying  the  day  of  the  date  of  the  first  writ  and  return." 
[Pollock,  B.  In  Lakiii  v.  iralson  (2  C.  &  M.  685),  this  Court  allowed  a  writ  of  summons 
to  be  amended  by  inserting  the  name  of  a  co-executrix  as  a  co-plaintiff,  in  order  to  save 
the  Statute  of  Limitations.]  That  case  was  cited,  as  also  was  that  of  Baker  v.  Xeaver 
(1  C.  &  M.  112)  to  the  siime  effect,  in  Bioheiis  v.  Hate  (G  Ad.  &  E.  778),  in  which  »ise 
the  Court  of  t^ueen's  Bench  refused  to  allow  the  amendment  of  a  writ  of  summous 
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for  such  a  purpose.  This  is  an  express  enactment,  that  no  writ  shall  prevent  the 
operation  of  the  Statute  of  Limitations,  unless  it  shews  the  date  of  the  first  writ,  and 
of  its  return.     He  referred  also  to  Brown  v.  FuUerton  (13  M.  &  VV.  556). 

Willes  was  not  called  upon  to  argue  in  support  of  the  rule. 

[560]  Pollock,  C.  B.  The  question  in  this  case  reallj^  is,  whether  the  authority 
of  the  Court  to  amend  its  own  records  is  put  an  end  to  by  the  Uniformity  of  Process 
Act.  We  are  all  of  opinion  that  it  is  not.  The  power  of  amendment  is  inherent  in 
the  Court,  wherever  there  is  anything  to  amend  bv.  The  rule  will  be  absolute  on 
payment  of  costs. 

Alder.son,  B.  I  am  of  the  same  opinion.  Soon  after  the  passing  of  the 
Uniformity  of  Process  Act,  the  Courts  held  that  they  had  no  power  to  amend  writs 
under  that  statute  ;  but  the  evil  of  refusing  an  amendment  in  the  case  of  the  Statute 
of  Limitations  convinced  us  that  we  had  come  to  an  improvident  resolution,  and  we 
found  it  necessary  to  retrace  our  steps.  We  amend,  therefore,  in  certain  cases,  where 
we  can  see  from  our  own  records  what  is  the  amendment  that  ought  to  be  made. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

[561]  Smith  v.  Jeffryes.  June  5,  1846. — The  defendant,  by  a  written  contract, 
agreed  to  sell  the  plaintiff  60  tons  of  "  Ware  potatoes,"  at  £5  a  ton.  It  appeared 
in  evidence  that  in  the  neighbourhood  three  qualities  of  potatoes  were  known, 
"  Wares,  Middlings,  and  Chats,"  Wares  being  the  largest  and  best : — Held,  that 
evidence  was  not  admissible  to  shew  that  the  plaintifl'  had  in  fact  contracted  for 
the  sale  to  him  of  a  particular  kind  of  Ware  potatoes,  viz.  "Regent's  Wares," 
while  those  ofl'ered  to  him  by  the  defendant  were  of  an  inferior  kind,  viz. 
"  Kidney  Wares." 

[S.  C.  15  L.  J.  Ex.  325.] 

Assumpsit  for  the  nondelivery  of  potatoes,  sold  by  the  defendant  to  the  plaintiff 
by  the  following  written  contract : — 

"I  hereby  agree  to  sell  Mr.  Smith,  of  Tanner-hill,  Deptford,  sixty  tons  of  ware 
potatoes,  at  £5  a-ton,  and  for  which  he  has  given  me  a  bill  for  £250  for  three  months, 
and  is  to  give  £50  cash  on  Friday  next.     Dated  the  27th  day  of  October,  1845. 

"  Samuel  Jeffryes." 

Plea  (amongst  others),  non  assumpsit. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  assizes  for  the  county  of  Kent, 
it  appeared  upon  the  plaintiff's  evidence,  that  there  were  three  qualities  of  potatoes 
known  in  the  neighbourhood  where  the  contract  was  made, — namely,  wares,  middlings, 
and  chats,  of  which  wares  were  the  largest  and  best ;  and  the  plaintiff  proved  that  he 
had  in  fact  contracted  for  the  purchase  of  the  best  quality,  of  a  particular  kind,  viz. 
"  Regent's  wares,"  whereas  those  which  the  defendant  had  offered  to  deliver  were 
wares  of  a  different,  and,  as  the  plaintiff  alleged,  an  inferior  kind,  viz.  "kidney  wares." 
This  evidence  was  objected  to,  but  his  Lordship  received  it,  and  told  the  jury,  in 
summing  up,  that  if  they  thought  the  defendant,  when  he  contracted  to  deliver  ware 
potatoes,  meant,  and  in  fact  contracted,  to  deliver  regent's  ware  potatoes,  the  plaintiff 
was  entitled  to  recover.     The  jury  accordingly  found  for  the  pUiintiff. 

In  Easter  Term,  Shee,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  evidence  had  been  improperly  received,  and  the  jury  had  been  misdirected 
in  respect  of  it. 

Montagu  Chambers  and  Massy  Dawson  now  shewed  cause.  This  evidence  was 
admissible.  The  ambiguity  in  [562]  this  case  was  a  latent  one,  which  arose  out  of 
the  extrinsic  evidence  given  to  explain  the  meaning  of  a  particular  word  used  in  the 
written  contract.  As  you  resort  to  extrinsic  evidence  to  explain  the  meaning  of  the 
word,  you  may  use  the  same  evidence  to  explain  the  ambiguity.  AVhcn  it  had  been 
shewn  by  parol  evidence  that  "  ware  "  potatoes  meant  the  best  and  largest  of  any  kind 
of  potatoes,  it  became  necessary  to  shew,  and  the  same  evidence  was  properly  used 
for  that  purpose,  what  kind  of  ware  potatoes  the  defendant  contracted  to  supply. 
[Alderson,  B.  This  is  not  a  latent  ambiguity.  A  latent  ambiguity  is,  where  you 
shew  that  words  apply  equally  to  two  different  things  or  subject-matters,  and  then 
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evidence  is  admissible  to  shew  which  of  them  was  the  thing  or  subject-matter  intended. 
But  when  this  contract  uses  a  term  which  signifies  the  largest  and  best  of  any  kind 
of  potatoes,  it  uses  a  term  which  means  only  one  thing.]  The  term  has  a  general 
meaning,  which  requires  explanation  in  the  particular  case.  [Alderson,  B.  If  I  buy 
sixty  tons  of  pobitoes,  surely  the  seller  may  deliver  me  kidney  potatoes.]  They  cited 
Doe  d.  Oxendon  v.  Chirhesler  (4  Dow,  56),  Birch  v.  Depeyster  (1  Stark.  Kep.  210),  and 
Clayton  v.  Grefjson  (.t  Ad.  &  E.  302). 

Shee,  Serjt.,  contra,  was  not  called  on. 

Per  Curiam. (rf)  We  think  it  is  clear  in  this  case  that  the  evidence  ought  not 
to  have  been  received.  It  went  to  var}'  and  limit  the  written  contract  between  the 
parties.     There  must  be  a  new  trial. 

Rule  absolute. 

[563]  Jackson  and  Wife  t.  Smithson.  June  5,  1846. — Declaration  in  case  stated, 
that  the  defendant  wrongfullj'  and  injuriously  kept  a  ram,  well  knowing  that  he 
was  prone  and  accustomed  to  attack,  butt,  and  injure  mankind  :  and  that  the 
said  ram,  while  the  defendant  so  kept  the  same,  attacked,  butted,  and  threw 
down,  and  thereby  hurt  the  plaintifi': — Held  suflicient,  on  motion  in  arrest  of 
judgment,  without  shewing  that  the  defendant  negligently  kept  the  ram. 

[S.  C.  4  D.  &  L.  45 ;  15  L.  J.  Ex.  311.     Referred  to.  Smith  v.  Cook,  1875, 

1  Q.  B.  D.  83.] 

Case.  The  declaration  stated  that  the  defendant  heretofore,  to  wit,  on  &c.,  and 
from  thence  until  and  at  the  time  of  the  injury  and  damage  being  sustained  by  the 
plaintiff  Catherine  Ann,  as  hereinafter  mentioned,  wrongfully  and  injuriously  did  keep 
a  certain  ram,  he  the  defendant  during  all  that  time  well  knowing  that  the  said  ram 
then  was,  and  continued  to  be,  prone  and  used  and  accustomed  to  attack,  butt,  and 
injure  mankind  ;  and  which  ram  afterwards,  and  whilst  the  defendant  so  kept  the 
same  as  aforesaid,  to  wit,  on  &c.,  by  reason  of  the  premises,  did  then  attack,  butt,  and 
gore  the  said  Catherine  Ann,  and  cast  and  throw  her  down  to  and  upon  the  ground, 
divers,  to  wit,  five  times,  and  thereby  the  said  Catherine  Ann  then  greatly  hurt  and 
injured,  &c.,  &c. 

The  defendant  pleaded  not  guilty,  and  other  pleas,  and  at  the  trial,  before  Lord 
Denman,  C.  J.,  at  the  last  assizes  for  the  county  of  Kent,  the  plaintifl  obtained  a 
verdict  with  £10  damages. 

In  Easter  Term,  Shee,  Serjt ,  obtained  a  rule  nisi  for  arresting  the  judgment,  on 
the  ground  that  the  declaration  was  bad,  for  not  averring  that  the  defendant  negli- 
gently kept  the  ram. 

Montagu  Chambers  and  J.  Brown  now  shewed  cause,  and  cited  the  following 
authorities,  as  shewing  that  the  declaration  disclosed  enough  to  sustain  the  action,  in 
averring  that  the  ram  was  an  animal  prone  and  accustomed  to  injure  mankind,  that 
the  defendant  kept  him  knowing  him  to  be  such,  and  that  he  did  injury  to  the  plain- 
till', — the  scienter  being  the  gist  of  the  action  ;  and  that  this  form  of  declaration  had 
been  adopted  from  the  earliest  times  : — llegist.  Brev.  fol.  1 10  b..  Ill;  Liber  Placitandi, 
fol.  40,  pi.  56;  [564]  Cropper  v.  Mattheivs  (2  Sid.  127),  lier  v.  Iliu/gins  (2  Ld.  Kaym. 
1533),  Jenkins  v.  Turner  (1  Ld.  liaym.  109),  Smith  v.  I'elah  (2  Stra.  1264);  1  Sai'nid. 
37,  n.  (1).  As  it  appeared,  however,  that  the  Court  of  (Queen's  Bench  had  a  few  days 
before  decided  that  very  point,  in  a  case  of  Ma;/  v.  Burdett,  the  Court  intimated  that 
they  were  bound  by  that  decision,  and  called  upon 

Shee.  Serjt ,  and  Wordsworth,  in  support  of  the  rule.  It  must  distinctly  appear 
on  the  face  of  the  declaration  that  the  plaintiff  has  a  cause  of  action.  The  mere 
allegation  that  the  defendant  "wrongfully  and  injuriously"  kept  the  ram,  is  not 
sufficient ;  the  rea.sonable  meaning  of  that  is,  not  that  the  defendant  improperly  kept 
the  animal,  but  that  it  wiis  an  improper  thing  to  keep  it  at  all.  But  a  man  has  a  right 
to  keep  any  animal,  however  dangerous  it  may  be  in  its  nature,  if  he  use  due  and 
pioper  caution  in  the  keeping  of  it ;  and  the  fact  that  the  defendant  did  so  is  not 
excUideil  by  the  declaration  in  this  case.  No  doubt,  if  he  is  negligent  in  the  keeping 
of  it,  and  damage  ensues  thereby,  he  is  liable.     In  Rex  v.  Ilugyins,  Lord  Holt  says, — 

((i)  roUock,  C.  B.,  Alderson,  B.,  Itolfe,  B.,  and  Tlatt,  B. 
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"  If  the  owner  have  notice  of  the  mischievous  quality  of  the  ox,  &c.,  and  he  uses  all 
proper  diligence  to  keep  him  up,  and  he  happens  to  break  loose  and  kill  a  man,  it 
would  be  very  hard  to  make  the  owner  guilty  of  felony  ;  but  if  through  negligence 
the  beast  goes  abroad,  after  having  a  notice  of  his  condition,  it  is  the  opinion  of  Hale, 
that  it  is  manslaughter  in  the  owner."  In  May  v.  Burdett,  the  animal  that  did  the 
injury  was  a  monkey,  a  creature  altogether  ferse  naturae,  which  nobody  has  a  right 
to  keep  at  all,  except  under  proper  control ;  but  a  ram  is  an  animal  which  is  kept 
lawfully,  and  the  owner  is  not  liable  for  mischief  done  by  it,  unless  it  appear  that 
he  has  kept  it  negligently.  They  cited  Com.  Dig.,  Action  on  the  Case,  Negligence 
(A.  5);  and  Jones  v.  Ferry  {-2  Esp.  482),  Hartley  v.  Harriman  (1  B.  &  Aid.  620),  [565] 
Hlarkman  v.  Simmons  (3  C.  &  P.  138),  Sarch  v.  Blackburn  {i  C.  &  P.  297),  and  Curtis 
V.  Mills  (5  C.  &  P.  489),  in  all  which  cases  the  declaration  contained  an  averment 
of  negligence. 

Pollock,  C.  B.  The  case  whioh  has  been  decided  in  the  Court  of  Queen's  Bench, 
of  May  V.  Burdett,  is  a  binding  authority  upon  us  on  this  point,  and  we  must  leave 
the  parties  to  go  to  a  court  of  error,  if  they  think  they  have  any  ground  for  reversing 
our  judgment. 

Alderson,  B.  I  am  of  the  same  opinion,  and  think  we  are  bound  by  that  decision. 
In  truth,  there  is  no  distinction  between  the  case  of  an  animal  which  breaks  through 
the  tameness  of  its  nature,  and  is  fierce,  and  known  by  the  owner  to  be  so,  and  one 
which  is  feraj  naturse. 

Platt,  B.  No  doubt  a  man  has  a  right  to  keep  an  animal  which  is  ferae  naturae, 
and  nobody  has  a  right  to  interfere  with  him  in  doing  so,  until  some  mischief  happens  ; 
but  as  soon  as  the  animal  has  done  an  injury  to  any  person,  then  the  act  of  keeping 
it  becomes,  as  regards  that  person,  an  act  for  which  the  owner  is  responsible. 

Eule  discharged. 

[566]  Beynon  v.  Margaret  Jone.s.  June  6,  1846. — Where  an  action  is  commenced 
against  a  feme  sole,  who  marries  during  the  pendency  of  it,  and  the  plaintiff 
obtains  judgment  against  her  in  her  name  when  sole,  and  she  is  taken  under  a 
ca.  sa.  sued  out  upon  such  judgment,  the  Court  will  not  discharge  her  out  of 
custody  on  the  ground  that  she  has  no  separate  property. 

[S.  C.  15  L.  J.  Ex.  303.      Eeferred  to,  Scott  v.  3Iorlcy,  1887,  20  Q.  B.  D.  127.] 

E.  V.  Williams,  in  last  Hilary  Term,  obtained  a  rule  calling  upon  the  defendant 
to  shew  cause  why  an  order  of  Eolfe,  B.,  for  discharging  her  out  of  the  custody  of  the 
sheriff  of  Cardiganshire,  should  not  be  rescinded,  and  why  the  sheriff  should  not  be 
directed  to  retake  her,  or  why  the  plaintiff'  should  not  be  at  liberty  to  issue  execution 
afresh  against  her.  It  appeared  on  the  affidavits,  that  this  action  had  been  commenced 
against  the  defendant  in  March,  184-5,  at  which  time  she  was  a  widow  :  that,  on  the 
8th  of  April,  1845,  she  married  one  Davies  ;  that,  on  the  30th  of  April,  an  appearance 
was  entered  for  her  by  the  plaintiff  pursuant  to  the  statute  ;  and  that,  on  the  31st  of 
May,  judgment  was  signed  against  her  in  the  name  of  Margaret  Jones,  and  a  testatum 
ca.  sa.  issued  thereon,  under  which  she  was  afterwards  taken  in  execution.  On  the 
19th  of  December  last,  Kolfe,  B.,  made  an  order  for  her  discharge  out  of  custody,  on 
the  ground  of  her  being  a  married  woman,  having  no  separate  property. 

Gray  shewed  cause  against  the  rule  in  Easter  Term  (April  16).  The  only  differ- 
ence that  can  be  suggested  between  this  case  and  the  ordinary  case  of  the  discharge 
of  a  feme  covert  out  of  custody  on  a  ca.  sa.,  is,  that  here  there  is  no  judgment  against 
the  husband,  and  therefore  he  cannot  be  taken  in  execution.  But  that  circumstance 
makes  no  difference  in  principle.  In  the  ordinary  case,  where  the  judgment  is  obtained 
against  husband  and  wife,  the  wife  is  discharged,  not  as  a  matter  of  strict  right,  but 
as  matter  of  favour,  on  the  ground  that,  as  she  is  not  possessed  of  any  separate  property, 
no  benefit  can  be  derived  to  the  creditor  by  keeping  her  in  custody,  and  she  has  no 
means  of  obtaining  her  libei'ty  by  satisfying  the  execution  :  Sparkes  v.  Bell  (8  B.  &  C  1), 
Hoad  V.  Mattheivs  (2  Dowl.  P.  C.  149).  Here,  the  judgment  and  [567]  execution  are 
regular ;  the  action  did  not  abate  by  the  marriage  :  King  v.  Jones  (2  Ld.  Kaym.  1525) ; 
and  the  defendant  could  not  plead  her  coverture  in  abatement.  The  Court,  therefore, 
it  is  submitted,  will  equally  extend  its  favour  to  her  as  in  the  ordinary  case  of  a  judg- 
ment against  husband  and  wife.     The  case  of  Cliulk  v.  JJeacou  (6  Moore,  128)  was  cited 
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on  the  motion  for  this  rule  There,  no  doubt,  the  Court  laid  it  down  that  the  dis- 
charge of  a  married  woman  from  custody  under  a  ca.  sa.  was  a  matter  for  their 
discretion,  to  be  exercised  under  all  the  circumstances  of  the  case.  In  Cooper  v.  Httnchin 
(4  East,  b'l  1 ),  the  application  was  made  for  her  discbarge  on  the  ground  of  an  irregularity, 
which  the  Court  denied,  on  the  anthoritj'  of  the  case  of  Doyhij  v.  ll'hite  (Cro.  Jac. 
323).  In  Moses  v.  Richardson  (8  B.  &  C.  421),  she  was  a  married  woman  at  the  time 
of  action  brought,  and  therefore  had  her  remedy  by  writ  of  error.  In  Erans  v.  Chester 
(2  M.  it  \V.  Sil),  the  judgment  of  the  Court  proceeded  on  the  ground  that  the  affidavit 
was  defective,  in  not  shewing  that  the  defendant  had  no  separate  property  ;  although 
it  is  also  said  in  that  case  that  the  husband  might  bring  a  wiit  of  error,  which  is 
certainly  a  mistake.  The  present  plainliti'  might  have  made  the  husband  a  party  to 
the  judgment  liy  scire  facias,  if  he  pleased.  [Holfe,  B.  Is  there  anything  in  the 
Imprisonment  for  r)ebt  Act  which  prevents  a  married  woman  from  taking  the  benefit 
of  the  Insolvent  Debtors'  Act !]  Not  in  the  act  itself  ;  but  Ex  parte  Deacon  (.5  B.  &  Aid. 
759)  is  an  authority  that  she  cannot. 

E.  V.  Williams.  This  is  a  question  as  to  which  there  is  no  direct  authority.  It 
is  admitted  on  the  other  side  that  the  proceedings  have  been  perfectly  regular  ;  that 
the  judgment  has  been  executed  in  the  only  way  that  the  law  would  allow  ;  and  that 
under  that  juilgment  and  writ  the  [568]  defendant  has  been  lawfully  taken  in  execu- 
tion. How,  then,  can  she  be  entitled  to  be  discharged  ]  No  doubt  the  practice  is 
established  by  the  decision.?,  that  when  the  action  is  commenced  against  husband  and 
wife,  after  the  marriage,  and  there  is  a  judgment  against  both,  the  Courts  will  discharge 
the  wife  on  a  satisfactory  affidavit  of  her  having  no  separate  property.  But  that 
practice  is,  in  truth,  a  stretch  of  the  authority  of  the  Courts,  trenching  upon  the 
common  law,  which  the  Court  will  not  be  disposed  to  extend.  There  is  no  foundation 
for  it  prior  to  the  case  of  Chalk  v.  Deacon,  in  the  year  1821,  in  which  the  only  authority 
cit«d  was  a  passage  from  Tidd's  Practice ;  and  all  that  the  Court  said  in  that  case  was 
that,  supposing  them  to  have  the  discretion,  they  would  not  exercise  it  under  the 
circumstances :  and  the  principle  upon  which  the  Courts  have  since  acted  is,  that 
where  the  judgment  is  against  both  husband  and  wife,  and  the  wife  has  no  separate 
property,  it  is  mere  idle  tyranny  to  keep  her  in  custody.  It  is  by  no  means  clear,  in 
the  present  case,  that  the  plaintiff  could  have  a  scire  facias  against  the  husband  and 
wife,  or  that  the  taking  of  her  only  would  not  be  a  satisfaction  of  this  judgment.  Hut 
at  all  events,  the  plaintiff  has  done  no  more  than  the  law  permits  :  the  proceedings 
are  all  regular ;  and  the  Couit  will  not  interfere  to  prevent  the  law  from  taking  its 
regular  course,  and  to  deprive  the  plaintiff  of  the  fruits  of  her  judgment. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case,  my  Brother  Kolfe  having  made  an  order  for  dis- 
charging the  defendant,  a  married  woman,  out  of  custody,  she  having  been  taken  in 
execution  on  a  ca.  sa.,  a  rule  was  obtaiiied  by  Mr.  E.  V.  Williams  for  the  plaintiff, 
Cidling  on  the  defendant  to  shew  cause  why  the  order  should  not  be  discharged,  and 
why  the  sheriff  should  not  retake  the  defendant. 

[569]  The  case  was  argued  last  term,  and  there  being  no  authority  precisely  in 
point,  we  took  time  to  consider  our  judgment.  The  facts  are  very  simple  The 
plaintiff'  sued  the  defendant  in  March,  184.5,  when  she  was  a  widow.  In  April,  I  S45, 
she  married  a  second  husband  named  Davies.  The  plaintiff  took  no  notice  of  this, 
but  proceeded  in  the  action,  and,  on  the  31st  May,  signed  judgment  against  the 
defendant,  by  her  former  name  of  Margaret  Jones  ;  and  on  this  judgment  sued  out 
a  writ  of  ca.  sa.  against  her  alone.  It  is  admitted  that  the  defendant  has  no  separate 
property  ;  and  the  question  is,  whether  my  Brother  Kolfe,  under  these  circumstances, 
did  right  in  ordering  her  to  be  discharged. 

The  whole  practice  of  discharging  mariied  women,  who  are  in  lawful  custody  on 
a  ca.  sa.,  is  of  very  recent  date,  and  certainly  appears  to  rest  on  no  principle  whatever. 
The  writ  of  ca.  sa.  is  the  light  of  the  plaintiff  as  the  result  of  his  judgment ;  and  it  is 
admitted,  that,  under  such  a  writ,  the  sheriff  is  bound  to  take  the  party  against  whom 
the  writ  is  tlireeted,  whether  she  be  under  coverture  or  not :  ho  is  bound  to  do  so, 
not  only  where  she  is  sued  with  her  husband,  but  also  where,  as  in  this  case,  she  has 
been  sued  alone  as  a  feme  .sole,  and  has  married  during  the  suit :  Doylcy  v.  ll'hite 
(Cro.  Jac.  323).  Since,  therefore,  the  plaintiff  has  a  right  to  take  the  feme  covert  in 
execution,  aud  to  detain  her  in  satisfaction  of  his  debt,  it  would  seem,  on  all  principle, 
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to  follow,  that  the  Court  cannot  interfere  to  dischai'ge  her  out  of  custorly,  unless  there 
be  some  special  ciicumstances  requiring  the  Court^  in  the  exercise  of  its  equitable 
jurisdiction,  to  interfere  and  prevent  the  plaintiff  from  availing  himself  of  his  legal 
right.  But  certainly,  in  modern  times,  the  Courts,  where  judgment  has  been 
recovered  against  a  husband  and  wife,  and  both  have  been  taken  in  execution,  have 
assumed  the  right  of  discharging  the  wife  out  of  custody,  if  she  has  no  separate 
property,  or  no  other  [570]  ground,  apparently,  than  that  it  is  hard  to  detain  in 
custody  a  defendant  who  cannot,  by  law,  acquire  property  wherewith  to  satisfy  the 
debt.  This,  it  must  be  admitted,  is  rather  making  the  law  than  administering  it. 
At  the  same  time,  the  practice  has  prevailed  so  long  in  the  case  of  a  judgment  against 
husband  and  wife,  that  in  such  a  case  we  should  probably  not  feel  ouiselves  warranted 
in  deviating  from  the  ordinary  course.  But,  in  the  case  of  a  rightful  judgment 
against  a  married  woman  alone,  there  is  no  decided  case  authorising  the  Court  in 
discharging  her,  when  she  has  been  taken  on  ca.  sa.  ;  and  there  is  certainly  a  dis- 
tinction between  that  case  and  the  case  of  a  judgment  against  husband  and  wife. 
In  the  former  case,  the  discharge  of  the  wife  deprives  the  plaintiff  of  all  possible 
chance  of  recovering  his  debt ;  whereas,  in  the  latter,  he  still  has  the  husband  to 
whom  he  may  resort.  The  distinction  is  not,  indeed,  at  all  satisfactory.  There  seems 
to  be  no  more  principle  to  warrant  the  Court  in  depriving  a  plaintiff  of  part  of  his 
legal  right,  than  in  depriving  him  of  the  whole.  Still  it  may  be  said,  that,  in  one, 
the  practical  injustice  is  less  than  in  the  other  :  and  therefore,  although  finding  the 
practice  established  in  the  case  of  a  judgment  against  husband  and  wife,  we  might 
not  feel  justified  in  refusing  to  act,  in  the  case  of  a  joint  execution,  on  what  must  be 
considered  as  the  established  practice  ;  yet,  seeing  no  principle  to  warrant  us,  and  it 
being  admitted  that  no  case  can  be  found  in  which  a  married  woman  has  been  dis- 
charged, where  she  has  been  the  sole  defendant,  and  has  been  taken  on  a  ea.  sa.,  we 
do  not  feel  warranted  in  discharging  her  in  this  case,  and  so  altogether  depriving  the 
plaintiff  of  the  fruit  of  his  judgment 

The  consequence  is,  that  the  rule  discharging  my  Brother  Rolfe's  order,  and 
directing  the  sheriff  to  retake  the  defendant,  must  be  made  absolute. 

Rule  absolute. 

[571]  The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of  Poole  v. 
Whitt.  June  6,  1846. — Covenant  for  I'ent  on  a  lease.  Plea,  that,  before  the 
lease  was  made,  one  P.  impleaded  the  plaintiifs,  and  had  judgment  of  elegit 
against  their  lands,  &c.  :  that  the  inquisition  found  plaintifis  seised  of  the  demised 
premises  then  leased  to  B.,  subject  to  two  mortgages  for  years :  that  the  sheritf 
delivered  the  demised  premises  to  P.,  to  hold,  &c.  till  his  damages  and  costs 
should  be  levied  thereout:  that,  before  the  rent  became  due,  defendant  was 
evicted  by  P.,  who  entered,  and  then  ejected,  expelled,  put  out,  and  amoved 
defendant  therefrom,  and  kept  and  continued  him  so  ejected,  &c.  :  that  £1000 
was  still  due  to  P.  which  was  not  levied.  Replication  traversed  the  eviction  in 
the  words  of  the  plea.  At  the  trial  the  lease,  elegit,  and  inquisition,  were  put 
in,  and  it  was  proved  that  P.  had  called  on  defendant  to  pay  him  rent,  or  he, 
P.,  would  turn  him  out,  on  which  defendant  attorned  to  him,  without  pi'ivity  of 
the  plaintiffs,  his  lessors: — field,  that  the  plaintiffs  were  entitled  to  recover,  as 
P.'s  elegit  only  entitled  him  to  the  reversion  expectant  on  the  mortgages  by  the 
lessors.  Held,  also,  that  the  expulsion,  as  pleaded,  was  not  established  by  the 
evidence. — Semble,  that  if  a  party,  having  a  paramount  right  to  evict  a  party  in 
occupation  of  premises,  goes  to  him  claiming  to  exercise  his  right,  on  which  the 
tenant  consents  to  change  the  title  under  which  he  holds,  and  attorns  to  the 
claimant  accordingly,  that  would  be  equivalent  to  an  expulsion. 

[S.  C.  16  L.  J.  Ex.  229.     Referred  to,  Delaney  v.  Fox,  1857,  2  C.  B.  (N.  S.)  774.] 

Covenant  on  an  indenture  of  lease,  dated  25th  March,  1843,  by  which  the  plaintiffs 
demised  to  the  defendant  their  markets  and  fairs,  weekly,  yearly,  and  from  time  to 
time  kept  and  held  in  and  within  the  borough  and  county  of  the  town  of  Poole, 
together  with  the  market-houses,  fish-shambles,  shades,  shambles,  booths,  standings, 
&c.,  mentioned  in  the  schedule  of  the  indenture,  and  the  customs  and  tolls,  &c.,  tg 
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the  markets  and  fairs  belonging  &c.,  for  three  years,  at  the  yearly  rent  of  £206, 
payable  quarterly.     Breach,  that  two  years'  rent  was  due. 

Plea,  that,  before  the  making  of  the  indenture  in  the  declaration,  to  wit,  on  •22nd 
December,  1837,  R.  H.  Parr  impleaded  the  now  plaintifl's  on  a  bond,  dated  "JQth 
November,  1836,  conditioned  for  payment  to  him  out  of  the  borough  funds,  by 
instiilnients  of  £45U0,  a  sum  assessed  to  him  by  the  council  of  the  borough  as  com- 
pensation for  the  .salary  and  emoluments  of  his  office  as  town-clerk  of  Poole,  to  which 
he  had  not  been  appointed  under  3  &  4  Will.  4,  c.  76  ;  upon  which  bond  he  had 
recovered,  8th  December,  1838,  and  had  judgment  of  elegit  of  the  plaintiffs'  lands 
and  hereditaments.  The  pleji  then  set  out  the  inr|uisition  taken  in  the  premises,  on 
17th  December,  1838,  stating  that  the  jury  found  the  plaintifl's  to  be  sei.sed  of  the 
demised  premises,  which  were  then  leased  to  T.  Brown  for  seven  years,  beginning 
from  29th  September,  1844,  at  £250  yearly  rent,  and  were  also  subject  to  a  mortgage, 
dated  .5th  March,  [572J  1822,  to  J.  Seager,  for  securing  £.500  and  interest,  for  the 
term  of  1000  years,  and  to  a  further  mortgage,  dated  6th  March,  1822,  to  Hancock, 
for  £300  and  interest,  for  a  term  of  500  years,  subject  to  the  first  mortgage.  The 
jury  found  the  markets,  &c.,  with  the  customs,  tolls,  and  profits  thereto  belonging, 
to  be  worth  £250  per  annum.  The  plea  then  stated,  that  the  sheriff'  delivered  the 
said  markets,  &c.,  at  the  reasonable  price  and  extent  aforesaid,  to  Parr,  to  hold  to 
him  and  his  assigns,  as  his  freehold,  according  to  the  form  of  the  statute,  &c.,  until 
the  damages,  costs,  and  charges  should  be  fully  levied  ;  and  that  the  markets,  &c., 
so  delivered,  were  the  same  as  were  demised  Iw  the  plaintifl's  to  the  defendant ;  and 
that,  before  any  |)art  of  the  rent  or  money  in  the  declaration  became  due,  on  5th 
April,  1843,  Parr,  by  virtue  of  the  delivery  aforesaid,  entered  on  the  said  markets, 
<fec.  &c.,  and  became  seised  thereof  as  of  his  freehold,  until  ifec,  and  then  ejected, 
expelled,  put  out,  and  amoved  the  defendant  therefrom,  and  from  the  possession  and 
enjoyment  of  every  part  thereof,  and  kept  and  continued  him  so  ejected,  &c.  Aver- 
ment, that  Parr  had  not  yet  levied  the  damages,  costs,  and  charges,  but  a  great  part 
thereof,  to  wit,  £1000,  is  yet  due  to  Parr,  not  levied  or  satisfied.     Verification. 

The  second,  third,  and  fourth  pleas  were  nearly  similar,  setting  out  three  other 
elegits  for  three  several  instalments  of  the  bond  debt  to  Parr,  issued  as  each  became 
due,  the  last  being  dated  5th  March,  1841.  The  replication  traversed  the  eviction 
in  the  words  of  the  pleas. 

At  the  trial,  before  Erie,  J.,  at  the  last  Assizes  for  Dorsetshire,  the  documents 
stated  in  the  plea  were  produced  ;  and  it  appeared  that  Parr  had  called  on  the  defen- 
dant to  pay  rent  to  him,  adding,  that  if  he  did  not,  he,  Parr,  would  turn  him  out. 
The  defendant  then  paid  Parr  three  quarters  of  a  year's  rent,  and  attoined  to  him 
without  privity  of  the  plaintifl's. 

Verdict  for  the  plaititifl's  for  £412,  with  leave  to  the  defendant  to  move  to  set 
aside  the  verdict  for  the  plaintiff's,  [573]  and  enter  it  for  the  defendant,  if  the  Court 
should  be  of  opinion  against  the  plaintifl's  on  both  points. 

Cocklnirn  having  obtained  a  rule  nisi  accordingly, 

Crowder,  .Stock,  and  Maynard,  now  shewed  cause.  First,  on  these  pleadings. 
Parr  had  no  legal  title  to  evict  the  defendant.  The  plaintifl's,  after  having  mortgaged 
the  premi.ses  for  years,  let  them  to  the  defendant.  They  had  therefore,  an  equity  of 
redemption  during  the  terras  created  by  them  ;  but  while  the  mortgages  remained 
unsatisfied,  the  mortgagees  did  not  become  their  tr\istees,  so  as  to  bring  the  case 
within  Stat.  1  &  2  Vict.  c.  110,  s.  11,  authorising  hereditaments  held  in  trust 
for  debtors  to  be  bikcn  in  execution  (see  Burton  on  Heal  Property,  3rd  edit.  481). 
But  Parr,  by  his  elegit  against  the  plaintifl's,  could  not  take  more  than  their 
reversion  expectant  on  the  expiration  of  the  mortgages ;  for,  as  an  ecjuity  of  redemp- 
tion cannot  be  "held  in  trust"  within  29  Car.  2,  c.  3,  s.  10,  it  was  therefore  not 
extendible  at  law  :  Li/ster  v.  Dolland  (3  Bro.  Ch.  G.  4'77  ;  1  Ves.  jun.  435),  Doe  d. 
Hull  v.  Greenhill  (4  B.  &  Aid.  684),  Harris  v.  Booker  (12  Moore,  283;  4  Bing.  96). 
Nor  is  it  rendered  so  by  1  &  2  Vict  c.  110,  s.  11,  or  s.  13.(c)  For,  as  this  defendant, 
being  tenant  to  the  plaintifl's,  cannot  dispute  their  power  to  demise  ;(/)  so,  on  the 

(e)  See  Jarman's  Conveyancing,  3rd  edit.  p.  50 ;  Sudgen's  Vendor  and  Purchaser, 
11th  edit.  665  ;  and  see  1  Wnis.  Saund.  69  b. 

(/)  See  Doe  d.  Johnson  v.  liaytup,  3  Ad.  &  E.  188.  -So  held  where  tenant  was  in 
by  license  only. 
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other  hand,  Parr,  even  if  clothed  by  his  elegit  with  the  plaintiffs'  equity  of  redemption, 
could  not  evict  the  defendant  unless  on  such  a  title  as  would  have  enabled  him  also  to 
support  ejectment  Against  him.  Now,  in  that  action,  the  legal  title  of  the  mortgagees 
would  prevail,  notwithstanding  the  defendant's  attornment :  iJoed.  Hull  v.  (rreenhiU.{(/) 
[Rolfe,  13.  [574]  You  say,  first,  that  attornment  without  actual  expulsion  will  not 
suffice ;  and  next,  that,  if  it  would,  the  party  expelling  must  have  had  title  to  recover 
in  ejectment.]  Yes.  Hawkes  v.  Oiton  (o)'  was  covenant  on  an  indenture.  The  breach 
was,  that  the  defendant  "expelled  and  kept  out"  the  plaintiff;  thus  alleging  the 
actual  fact,  not  using  the  word  "  evict,"  which  has  a  technical  meaning.  [Pollock,  C.  B. 
The  corporation,  whether  by  assent  of  their  mortgagees  or  not,  granted  the  lease  after 
the  elegit  had  issued  at  suit  of  Parr :  Parr  then  went  to  the  defendant,  their  tenant, 
and  set  up  his  title  by  elegit  as  paramount  to  theirs ;  but  the  defendant  could  not 
dispute  their  title  being  in  fee.  Sect.  13  of  1  &  2  Vict.  c.  110,  seems  to  shew  that  the 
remedy  is  in  equity  (see  Sugd.  V.  &  P.,  11th  ed.  662,  961).]  Secondly,  if  Parr  had 
any  title  to  evict  the  defendant,  that  title,  as  laid  in  the  plea,  is  not  proved  ;  expulsion 
is  alleged,  but  no  eviction  in  fact,  or  circumstances  tantamount  to  it,  appear.  Nor 
would  the  title  alleged  enable  Parr  to  enter  and  eject  the  defendant.  [Alderson,  B. 
If  the  title  admitted  on  record  is  taken  by  both  parties  to  be  real  as  so  admitted, 
would  adding  an  attornment  make  the  plea  good  ?  If  it  would  not,  then  to  add  it  to 
the  title  relied  on  in  evidence  would  be  equally  ineffectual.  Here  only  attornment 
being  shewn,  it  must  be  taken  as  coupled  with  the  title  laid  in  the  plea,  that 
being  a  title  which  would  not  have  enabled  Parr  to  bring  ejectment.  Pollock,  C.  B. 
The  questions  are,  first,  can  evidence  of  attornment  be  substituted  for  that  of 
actual  e.\'pul.sion  ?  second,  if  the  defendant  ought  to  have  attorned  to  Parr,  as  a 
person  entitled  by  law  to  turn  him  out,  is  the  attornment  equivalent  to  proof  of 
actual  expulsion  (see  5  Ad.  &  E.  367)?  and  third,  [575]  is  the  charge  by  way  of 
elegit  created  under  stat.  1  &  2  Vict,  c  110,  s.  11,  a  charge  on  the  interest  existing 
between  the  parties  to  this  action  ?]  Whether  or  not  the  lessors  assented  to  pay- 
ment of  rent  to  Parr  by  their  former  tenants,  makes  no  difference  ;  for  even  a  written 
authority  by  them  to  the  defendant  to  pay  rent  would  not  change  his  tenancy  :  IVheder 
V.  Bravscmnhe  (5  Q  B.  373). 

Cockburn,  Barstow,  and  Poulden,  in  support  of  the  rule.  The  plaintiffs  having 
only  mortgaged  for  years,  their  reversion  passed  to  Parr  under  the  elegit,  so  as  to 
enable  him  to  sue  the  corporation  in  ejectment.  In  Plunket  v.  Penson  (2  Atk.  290), 
the  mortgage  in  question  was  in  fee  ;  and  Lord  Hardwicke  says,  "  If  there  is  a  mortgage 
for  a  thousand  years,  and  the  reversion  in  fee  is  left  in  the  mortgagor,  it  will  be  legal 
assets,  because  the  bond  creditor  might  have  judgment  against  the  heir  of  the  obligor, 
with  a  cesset  exeeutio  till  the  reversion  comes  into  possession  ;  but  where  it  is  a  mortgage 
of  the  whole  inheritance,  I  do  not  see  what  remedy  a  bond  creditor  can  have  to  make 
it  assets  at  law."  [Rolfe,  B.  Suppose  a  mortgagor  in  fee  to  be  in  possession,  his 
chattel  interest  could  not  be  taken  bv  elegit.  These  questions  would  not  have  arisen 
if  mere  possession  by  the  mortgagor  entitled  a  sheriff  to  deliver  the  land  as  his  free- 
hold to  a  creditor  by  elegit.]  Again,  if  the  defendant  could  not,  as  tenant,  dispute 
the  title  of  his  lessors  the  plaintiffs,  they,  on  the  other  hand,  after  demising  to  him 
in  fact,  could  not  deny  their  title  so  to  demise.  In  Po]ie  v.  Bkiijs  (9  B.  &  Cr.  245. 
See  2  Bing.  N.  C.  .53S  ;  7  Bing.  595),  the  lease  in  question  had  been  granted  after  the 
mortgage  ;  and  Bayley,  J.,  says,  "  I  have  no  doubt  that,  in  point  of  law,  a  tenant  who 
comes  into  possession  under  a  demise  from  a  mortgagor  after  a  mortgage  executed  by 
him,  may  consider  the  mortgagor  his  landlord,  so  long  as  the  mortgagee  allows  the 
mortgagor  to  continue  in  possession  and  receive  the  rents,  and  [576]  that  payment  of 
the  rents  by  the  tenant  to  the  mortgagoi',  without  any  notice  of  the  mortgage,  is  a 
valid  payment.  But  the  mortgagee,  by  giving  notice  of  his  mortgage  to  the  tenant, 
may  thereby  make  him  his  tenant,  and  entitle  himself  to  receive  the  rents.(a)'^  It  is 
undoubtedly  a  well-established  rule  that  a  lessee  cannot  dispute  the  title  of  his  lessor 

{g)  4  B.  &  Aid.  684.  See  Harris  v.  Booker,  4  Bing.  97  ;  also  Harris  v.  Pugh,  id. 
335 ;  Doe  d.  Wigan  v.  Jmus,  10  B.  &  C.  459  ;  also  3  Simons's  Rep.  287  ;  6  Simons's 
Rep.  317  ;  Dundas  v.  Dutens,  1  Ves.  sen.  98  ;  In  re  Dearden,  3  Myl.  &  K.  508. 

{ay  5  Ad.  &  E.  367  ;  and  see  Cox  v.  Painter,  6  Ad.  &  E.  491." 
(o)2  See  Johnson  v.  Jmies,  9   Ad.  &  E.  809;    Danes  v.  Stacey,  12  Ad.  &  E.  506; 
Wheeler  v.  Branscomh,  5  Q.  B.  373,  379. 
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at  the  time  of  the  lease  ;  but  he  is  at  full  liberty  to  shew  that  that  title  has  been  put 
an  end  to."  [Pollock,  C.  B.  What  the  Court  there  held  was,  that  payment  of  rent  to 
a  mortgagee  after  notice  of  the  mortgage,  was  equivalent  to  paying  the  lessor.] 
Whether  this  attornment  amounted  to  eviction  or  not,  it  seems,  from  RtKjers  v.  Pitcher 
(6  Taunt.  207.  See  2  Wms.  Saund.,  5th  ed.  69  a.  note  («)),  that  a  tenant  by  elegit 
may  obtain  actual  posession  without  bringing  ejectment.  [Alderson,  B.  Proof  of 
expulsion  is  necessary  for  the  purpose  of  your  argument.]  Evans  v.  Elliolt  (9  Ad.  & 
E.  342)  shews,  that  a  right  to  receive  rent  and  an  attornment  are  together  equivalent 
to  an  actual  eviction,  if  the  tenant  changes  the  title  under  which  he  holds.  [Aider- 
son,  B.  There  a  tenant,  being  in  possession  under  a  lease  granted  by  a  mortgagor  after 
the  mortgage,  attorned  to  the  person  who  might  have  turned  him  out,  viz.  the 
mortgagee.]  Further,  when  the  lease  was  granted  to  defendant.  Parr's  position  was 
at  least  equal,  if  not  superioi',  to  that  of  a  second  mortgagee  ;  for  he  was  also  in 
possession  by  receiving  rent  from  the  former  tenant  West,  and  could  have  ejected  the 
lessors  in  spite  of  a  prior  mortgage  by  them  :  LimUay  v.  Liiuhay  (Bull.  N.  P.  110  a.), 
Doe  d.  Jf'atton  v.  Pen/old  (3  Q.  B.  757),  Doe  d.  Levy  v.  Home  (ibid.).  [Alderson,  B.  Lord 
Denman's  judgment  in  the  last  case  proceeds  on  the  party's  silence  as  to  the  fact  of  a 
previous  mortgage  having  been  made.  Here  the  inquisition  recites  the  prior  mortgages, 
and  ti.xes  [STt]  the  defendant  with  knowledge  of  them.]  In  Doe  d.  Hull  v.  Greenhill 
(4  B.  &  Aid.  6S4),  before  the  elegit  relied  on  by  the  lessor  of  the  plaintiff  had  been 
obtained,  the  possession  had  been  actually  recovered  at  law  against  the  same  defendant, 
under  a  previous  conveyance  in  trust  of  the  premises,  by  the  person  hcneticially  entitled, 
who  had  ever  since  received  the  ainiuity  so  secured  ;  and  the  Court  said  it  would 
be  quite  an  anomaly  in  the  law  to  allow  the  elegit  creditor  to  recover  possession  of 
land  liable  to  be  defeated  at  the  suit  of  another,  claiming  under  a  title  created  before 
the  time  of  such  recoveiy,  and  actually  existing  at  the  time 

Pollock,  C.  B.  This  is  an  application  to  enter  a  verdict  for  the  defendant,  the 
verdict  at  the  trial  having  been  for  the  plaintiffs.  The  action  was  in  covenant  for 
rent  on  a  lease.  The  plea  in  effect  alleged,  that  it  was  true  that  the  defendant  was 
lessee,  but  that  the  lessors  had  become  liable  to  pay  money  to  one  Parr,  and  gave  him 
a  bond  on  which  he  sued  and  perfected  an  elegit  in  1838,  and  that  the  lease  to  the 
defendant  was  granted  in  1843.  The  plea  then  set  out  the  inquisition  on  the  elegit, 
which  found  that  the  lessors,  prior  to  granting  the  lease  to  the  defendant,  had  executed 
two  mortgages  for  years  to  other  persons.  The  concluding  allegation  was,  that  Parr, 
acting  under  the  elegit,  had  expelled  and  put  out  the  defendant.  The  only  question 
was,  whether  Parr  did  put  him  out  or  not?  Now,  if  a  party,  having  a  good  right  to 
eject  the  occupier  of  demised  premises,  goes  there  and  demands  to  exercise  that  right, 
and  the  tenant  says,  "  I  will  change  the  title  under  which  I  now  hold,  and  will  consent 
to  hold  undei-  you,"  that  according  to  good  sense,  is  capable  of  being  well  pleaded  as 
an  expulsion.  And  if,  as  has  been  argued.  Parr  had  all  the  right  the  lessors  had,  viz. 
the  equity  of  ledemption,  it  may  be,  that  if  he  came  forward  and  received  the  rents, 
some  other  [578]  plea  of  this  nature  might  have  been  framed  to  meet  the  case.  How- 
ever, the  present  plea  is  wholly  insutticient  for  the  defendant's  pin-pose  ;  for,  as  the 
whole  estiite  the  corporation  had  as  lessois  was  a  reversion  expectant  on  their 
mortgages  for  yeai's,  all  that  Parr  could  take  by  the  elegit  against  them  would  be 
their  right  to  that  reversion,  without  any  power  to  enforce  that  right,  whatever  it 
might  be,  by  ejectment.  I  doubt  if  the  case  of  tenant  by  elegit  is  like  that  of  a  second 
mortgagee.  But  taking  Mr.  Barstow  to  be  right,  it  fails  to  apply  to  this  case,  for  the 
recitals  of  the  first  mortgage  in  the  second  gave  full  notice  to  the  second  mortgagee. 
If  the  second  mortgagee  may  in  any  case  recover  in  ejectment,  notwithstanding  the 
first  moTtgage,  that  may  be  because  the  parties  are  estopped  by  their  own  deeds. 
But  if  the  first  mortgage  was  set  out,  and  the  deeds  shewed  that  the  second  mortgagee 
took  no  more  than  the  first  had  left  to  him,  he  would  not  succeed.  Whatever  might 
have  been  the  result  on  other  pleadings,  no  verdict  can  be  entered  for  the  defendant 
on  these  issues 

Aluekson,  B.  I  am  of  the  same  opinion,  on  this  short  ground  : — the  defendant's 
plea  rests  his  wise  on  Parr's  title  as  paramount  under  the  elegit,  but  also  shews  that 
the  mortgagees  of  the  lessors  were  entitled  to  that  immediate  possession  of  the  premises 
which  the  defendant  undertakes  upon  these  issues  to  piove  to  be  the  right  of  Parr 
Whether  the  facts  proved  amounte<l  to  an  expulsion,  must  ilepend  an  the  title  which 
is  pleaded  ;  now  what  is  added  to  that  title  in  evidence  i.s,  that,  after  it  accrued,  the 
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present  defendant  attorned  to  Parr.  But  as  no  title  in  Parr  to  eject  him  is  shewn, 
that  attornment  does  not  establish  any  expulsion. 

RoLFE,  B.  In  this  action  for  rent,  the  plea  sets  up  a  prioi'  title  in  Parr  under  an 
elegit,  and  states  the  inquisition,  and  the  finding  of  the  jury,  that  the  markets  of 
which  [579]  the  lessors  were  possessed  were  subject  to  two  terms  for  years,  vested  by 
them  in  certain  mortgagees.  Thus  the  corporation  had  legal  title  to  the  revei'sion, 
with  power  in  equity  to  pay  ofi"  the  incumbrances.  The  plea  also  states  that  the 
sherifi'  delivered  the  demised  premi-ses  to  Parr  under  the  elegit,  and  that  by  virtue  of 
the  delivery  aforesaid.  Parr  entered  and  expelled  the  defendant.  This  bound  the 
defendant  to  prove  that  Parr  did  enter  and  evict  by  virtue  of  that  elegit.  I  doubt  if 
that  must  necessarily  mean  that  he  entered  and  dispossessed  the  defendant  by  the  forms 
of  an  ejectment,  for  the  party  might  yield  without  that  pressure  if  he  chose.  But  the 
defendant  was  bound  to  shew  that  Parr,  the  party  claiming,  had  such  a  title  as  con- 
ferred a  right  to  eject  him.  Now  it  is  clear  Parr  had  no  such  title,  having  only  a 
reversion  expectjint  on  two  terms  for  years. 

Platt,  B.  Since  29  Car.  2,  c.  3,  s.  10,  the  writ  of  elegit  reaches  as  well  the 
equitable  interests  of  the  debtor,  being  a  cestui  que  trust,  as  by  13  Edw.  1,  c.  18,  it 
did  his  freehold  interests.  Then  the  only  change  worked  by  1  &  2  Vict.  c.  110,  s.  11, 
in  cases  not  affected  by  the  proviso  at  the  end,  is  that  the  subject  matter  of  the 
execution  is  altered  to  the  whole  instead  of  a  moiety  of  the  lands.  Then  title  must 
be  made  out  in  Parr  to  support  this  plea.  The  defendant  says,  I  cannot  pay  this  rent, 
because  I  have  been  evicted  by  Parr ;  had  he  pleaded  that  a  stranger  had  evicted  him, 
it  would  have  been  a  bad  plea.  But  this  plea  seems  no  more  ;  foi-  Parr's  title  appears 
by  the  inquisition,  which  describes  the  previous  title,  shewing  that  the  lessors  at  the 
time  of  letting  had  only  a  reversionaiy  interest.  To  make  the  title  good,  as  pleaded, 
the  eviction  should  have  been  by  a  party  having  a  right  at  the  time  to  recover  in 
ejectment.  But  how  could  these  reversioners  have  a  right  of  entry  at  the  time  of  the 
transaction  relied  on  as  an  eviction? 

Rule  discharged. 

[580]  Doe  d.  Edward  Lloyd,  Lord  Mostyn,  and  Others  v.  Thomas  Jones. 
June  8,  1846. — Lessee  for  lives  of  a  farm  inclosed  from  an  adjoining  extra- 
parochial  waste,  over  which  there  was  a  right  of  common  in  respect  of  his  farm, 
some  small  pieces  of  land  near  but  not  actually  contiguous  to  the  farm.  The  lessor 
was  not  loid  of  the  waste  ; — Held,  that,  in  the  absence  of  evidence  shewing  a 
contrary  intention,  it  was  to  be  presumed  that  the  lessee  made  the  inclosures  for 
the  benefit  of  his  lessor,  to  belong  to  him  as  part  of  the  farm  at  the  determination 
of  the  lease. — Held,  also,  that  such  presumption  was  not  rebutted  by  the  fact 
that  the  lessee,  during  the  lease,  made  a  conveyance  of  these  inclosures  to  his  son 
in  fee,  which,  however,  was  not  delivered,  nor  followed  by  any  possession. — By 
writing  indorsed  on  the  lease,  the  lessee  agreed  that  all  inclosures  made  by  him 
upon  the  said  waste  should  be  surrendered  up  to  the  lessor,  his  heirs,  &c.  at  the 
end  of  the  lease,  and  that  the  lessee  should  pay  to  the  lessor,  his  heirs,  &c.  the  sum 
of  6d.  annually,  as  an  acknowledgment  for  the  same : — Held,  that  this  was  an 
admission  on  the  part  of  the  lessee  that  he  had  made  the  inclosures  for  the  benefit 
of  the  lessor. 

[S.  C.  16  L.  J.  Ex.  58.] 

Ejectment  to  recover  a  cottage  and  several  pieces  of  land  in  the  extra-parochial 
place  of  Threapwood,  in  Flintshire.  The  pieces  of  land  were  numbered  4,  5,  6,  7,  8,  9, 
and  10,  iu  a  map  or  plan  annexed  to  the  case. 

At  the  trial,  before  Coleridge,  J.,  at  the  Flintshire  Summer  Assizes,  1844,  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  on  the  following  case : 

By  indenture  of  demise,  dated  the  l-5th  of  October,  1756,  made  between  Edward 
Lloyd,  afterwards  Sir  E.  Lloyd,  Bart.,  of  the  one  part,  and  Richard  Jones  of  the  other 
part,  the  said  E.  Lloyd  demised  to  R.  Jones,  his  heirs,  executors,  &c.,  Threapwood 
Farm,  in  the  parish  of  Worthenbury,  in  Fliutshire,  together  with  certain  closes  of 
about  104  acres,  for  the  lives  of  the  said  R.  Jones,  Anne  his  wife,  and  Thomas  Jones 
their  son,  and  the  life  of  the  survivor,  subject  to  the  payment  of  a  yearly  rent. 

Threapwood  Farm  in  part  adjoins  the  e-xtra-parochial  place  of  Threapwood,  which 
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consists  entirely  of  a  common,  of  considerable  extent,  over  which  the  occupiers  of 
Threapwood  Farm,  and  of  other  farms  in  the  parish  of  Worthenliiny  adjoining  thereto, 
have  rights  of  common.  Sir  K.  Puleston,  Bart.,  is  lord  of  the  manor  of  Worthenbury. 
After  the  granting  of  the  above  lease,  K.  Jones,  the  lessee,  from  time  to  time  inclosed 
small  portions  of  the  waste  of  Thicapwood  ;(«)  and  by  writing  indorsed  upon  the  said 
[581]  indenture  of  lease,  signed  and  sealed  by  Sir  E.  Lloyd  and  the  said  li.  Jones, 
and  duly  attested  and  stamped,  dated  the  :i4th  of  August,  1778,  reciting  that  since 
the  granting  of  the  said  lease,  an  inclosure  had  been  made  out  of  the  common  of 
Threapwood,  of  about  two  acres  of  land,  over  and  against  the  premises  demised,  it 
was  thereby  agreed  by  the  said  parties,  that  the  said  inclosure  should  be  deemed  and 
taken  as  part  of  Threapwood  Farm,  and  that  the  same  should  be  occupied  and  enjoyed 
by  the  said  K.  Jones,  his  executors,  administrators,  and  a.ssigns,  during  the  lives  con- 
tained in  the  said  indenture,  at  the  yearly  rent  ofj  (id.,  to  be  paid  by  the  said 
R.  Jones,  his  executors,  &c.,  to  Sir  E.  Lloyd,  his  heirs,  &c.  And  the  said  R.  Jones 
did,  for  himself,  his  executors,  &c.,  covenant  with  the  said  Sir  E.  Lloyd,  that  he,  his 
executors,  \-c.,  should  pay  to  Sir  E.  Lloyd,  his  heirs,  &c.,  the  said  rent  of  6d.  when 
demanded,  and  also  to  maintain  the  fences  and  ditches  of  the  said  inclosure ;  and 
likewise  to  deliver  up  the  same  well  fenced  and  ditched  at  the  end  or  sooner  deter- 
mination of  the  said  term,  to  the  said  Sir  E.  Lloyd,  his  heirs  and  assigns.  The 
inclosure  of  two  acres,  mentioned  in  this  indorsement,  has  since  been  divided  into, 
and  now  forms,  the  two  pieces  numbered  4  and  5  on  the  plan. 

By  another  writing,  indorsed  on  the  said  lease,  signed  and  sealed  by  Sir  E.  IJoyd 
and  R.  Jones,  and  duly  attested  and  stamped,  dated  the  27th  of  November,  1793,  it 
was  agreed  between  the  said  Sir  E.  Lloyd  and  R.  Jones,  their  heirs,  &c.,  that  a  house 
built  by  the  said  R.  Jones  on  Threapwood,  and  all  inclosures  then  already  made  upon 
Threapwood,  or  which  thereafter  should  be  made  upon  the  said  common  by  the  said 
R.  Jones,  should  be  surrendered  up  to  the  said  Sir  E.  Lloyd,  his  heirs,  &c.,  at  the  end 
of  the  said  demise  ;  and  that  the  said  R.  Jones,  his  heirs  and  assigns,  should  repair 
the  said  house,  then  in  the  occupation  of  Thomas  Mullock,  and  that  he,  the  said 
R.  Jones,  his  heirs,  &c.,  should  pay  to  the  said  Sir  E.  Lloyd,  his  heirs,  i^;c.,  the  sum 
of  6d.  annually,  as  an  [582]  acknowledgment  for  the  same.  The  house  mentioned  in 
this  latter  indorsement  is  the  cottage  and  outbuildings  sought  to  be  recovered  in  this 
action,  and  is  marked  No.  8.  Numbers  7  and  8  were  inclosed  by  R.  Jones,  the  lessee, 
before  1783.  The  ^house  was  built  about  1785,  and  numbers  6,  9,  and  10,  were 
inclosed  about  the  same  time. 

By  indentures  of  lease  and  release,  of  the  1st  and  2nd  of  May,  1792,  made  between 
the  said  R.  Jones,  the  lessee,  of  the  one  part,  and  Richard  Jones,  his  son,  of  the  other 
part,  R.  Jones  the  elder  bargained,  sold,  &c.,  to  R.  Jones  the  younger,  all  that 
messuage  &c.  of  the  said  R.  Jones  the  elder,  being  in  Threapwood  aforesaid,  in  the 
occupation  of  T.  Mullock.  No  proof  was  given  what  premises,  if  any,  were  in  the 
occupation  of  T.  Mullock,  nor  was  any  proof  given  that  possession  followed  these 
deeds,  or  that  the  deeds  were  delivered  to  the  grantee.  K.  Jones,  the  lessee,  con- 
tinued in  the  occupation  of  Threapwood  Farm  until  his  death  in  1804.  It  was  then 
occupied  by  his  son  Richard  until  1822,  and  afterwards  by  other  members  of  his 
family  until  1837,  when  the  lease  was  determined  by  the  death  of  Thomas  Jones,  the 
last  cestui  que  vie.  Of  the  other  inclosures  K.  Jones,  the  lessee,  retained  possession 
until  his  death  in  1804,  when  they  were  afterwards  occupied,  together  with  Threapwood, 
Farm,  by  R.  Jones  the  younger,  until  his  death  in  1822.  On  his  death,  T.  Jones, 
the  cestui  que  vie,  obtained  possession  of  them,  and  in  1824  he  recovered  possession 
by  ejectment  of  tiie  cottage  and  an  inclosure  held  by  one  Edwards,  who  had  been  put 
into  possession  by  R.  Jones,  the  lessee.  T.  Jones  recovered  as  heir-at-law  of  his 
father  and  of  his  brother  R.  Jones.  The  lessor  of  the  plaintill'.  Lord  Mostyn,  is  heir- 
at-law  of  Sir  E.  Lloyd,  and  the  defendant  is  heir-at-law  of  1'.  Jones,  the  cestui  que 
vie.  No  evidence  was  given  of  any  payment  of  the  rents  made  payable  by  the 
indorsements  of  the  24th  of  August,  1788,  and  the  27th  of  November,  1793. 

Tiie  question  for  the  opinion  of  the  Court  is,  whether  the  lessor  of  the  plaintitl'. 
Lord  Mostyn,  is  entitled  to  [583]  recover  all  or  any  part  of  the  premises  in  (piestion. 
If  the  Court  should  be  of  opinion  that  he  is  so  entitled,  the  verdict  for  the  plaintitl' 

(a)  The  plan  shewed  that  none  of  the  inclosures  actually  adjoined  the  lands  of 
Threapwood  Farm  ;  they  were  separated  from  them  by  an  intervening  road. 
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is  to  stand,  and  to  be  entered  for  such  of  the  premises  as  he  is  entitled  to  recover. 
If  the  Court  should  be  of  a  contrary  opinion,  the  verdict  is  to  be  entered  for  the 
defendant. 

Jervis,  for  the  lessors  of  the  plaintiff.  There  are  two  points  in  this  case,  on  either 
of  which  the  plaintiff  is  clearly  entitled  to  succeed,  Fii'st,  the  inclosures  made  from 
Threapwood  Common  by  Richard  Jones,  the  lessee  of  Threapwood  Farm  under  the 
lease  of  1756,  are  to  be  presumed,  under  the  circumstances,  to  have  been  made  for 
the  benefit  of  his  lessor,  and  to  belong  to  him  as  part  of  the  farm  at  the  determina- 
tion of  the  term.  It  is  found  in  the  case  that  there  was  a  right  of  common 
over  this  waste  in  respect  of  Threapwood  Farm.  Although  it  was  once  doubted,  it 
is  now  established  by  many  authorities,  that  if  a  lessee  inclose  land  contiguous  to  his 
farm,  he  is  presumed,  in  the  absence  of  facts  to  shew  a  contrary  intention,  to  have 
inclosed  for  the  benefit  of  his  lessor:  Doe  d.  ChaUrurr  v.  Davies  (1  Esp.  461),  Doe  d. 
Colclough  V.  MuUiner  (id.  460),  Bryan  d.  Child  v.  Winivood  (1  Taunt.  "208),  Doe  d.  Leu'is 
V.  Bees  (6  C.  &  P.  610).  And  in  this  case  there  was  no  fact  to  rebut  this  presumption. 
It  may  be  said,  that,  in  Bri/an  v.  IVinwood,  the  landlord  of  the  farm  was  also  the  lord 
of  the  waste  ;  but  that  was  not  so  in  Doe  d.  Lewis  v.  liees.  [Alderson,  B.  There  was 
a  case  before  me  at  the  last  Spring  Assizes,  in  which  also  the  encroachment  was  upon 
a  stranger.] 

Secondly,  these  inclosures  were  all  made  before  the  year  178-5,  and  two  of  them 
before  the  year  1778.  Now,  by  the  first  indorsement  on  the  lease,  made  in  1778,  the 
lessee  admitted  that  he  made  them  for  the  benefit  of  his  landlord  ;  and  the  others 
are  similarly  affected  by  the  second  indorse-[584]-ment,  made  in  178-5.  All  that  can 
be  said  on  the  other  side  is,  that  no  rent  has  been  paid  in  respect  of  these  inclosures, 
and  that  the  defendant  has  therefore  acquired  a  title  to  them  by  lapse  of  time. 
[Alderson,  B.  They  have  become  part  of  the  farm  :  non-payment  of  rent  is  immaterial.] 
Besides,  Doe  d.  Davy  v.  Oxeriham  (7  M.  &  W.  131)  is  a  distinct  authority  that  a  lessor 
is  not  barred  by  omitting  to  receive  rent  from  his  lessee  during  the  continuance  of 
the  lease.  With  respect  to  the  conveyance  by  Kichard  -Jones  to  his  son,  that  was  not 
delivered,  and  could  not  operate  to  the  prejudice  of  his  lessor. 

Townsend,  for  the  defendant.  This  is  not  the  case  of  an  annexation  to  the  farm  ; 
these  pieces  of  land  were  held  as  a  separate  inclosure.  It  is,  however,  still  vexata 
quajstio  to  whose  benefit  an  inclosure  made  by  a  tenant  shall  enure,  and  the  question 
has  never  been  fully  considei-ed  in  banc.  The  case  of  Doe  d.  Letcis  v.  Rees  is  very 
shoitly  reported  ;  and  there,  the  encroachment  being  upon  the  sea-coast,  it  would  be 
presumed  to  belong  to  the  owner  of  the  adjacent  soil,  not  to  the  lord  of  the  manor  : 
Lowe  V.  Gtvett  (3  B.  &  Adol.  863).  In  Doe  d.  Colclough  v.  MuUiner,  Lord  Kenyon 
ruled,  that  an  encroachment  by  the  tenant  on  the  waste  did  not  belong  to  his  land- 
lord, and  is  reported  to  have  revolted  at  the  idea  that  the  tenant  could  make  his 
landlord  a  trespasser,  which  he  said  would  unavoidably  be  the  case  if  the  latter  could 
recover  in  the  ejectment.  [Alderson,  B.  The  answer  to  that  is,  that  the  presumption 
may  be  rebutted  by  the  repudiation  of  the  landlord,  as  well  as  by  the  acts  of  the 
tenant.]  In  Doe  d.  Challoner  v.  Davies,  again,  Thompson,  £.,  expressed  a  similar 
opinion.  Bryan  v.  JFinwood  is  distinguishable,  because  there  the  landlord  of  the  farm 
was  also  the  owner  of  the  waste.  There  are  also  some  still  more  recent  cases,  which 
are  distinguishable  from  the  pre-[585]-sent.  In  Doe  d.  Lord  Dunraven  v.  fVilliams 
(7  C.  &  P.  332),  as  in  Bryan  v.  Winwood,  the  lessor  of  the  plaintiff  was  the  lord  of  the 
manor.  In  Doe  d.  Harrison  y.  Murrell  (8  C.  ife  P.  134),  the  encroachment  was  ab.solutely 
annexed  to  the  farm.  No  difficulty  exists  in  applying  the  principle  contended  for  on 
the  other  side,  where  the  lessor  is  also  the  owner  of  the  waste  encroached  upon  ;  then 
the  landlord's  land  is  taken  for  the  landlord's  benefit ;  but  there  is  no  reason  whv  the 
landlord  should  have  the  benefit  of  an  encroachment  upon  a  strangei',  when  he  has 
no  interest  whatever  in  the  soil. 

But,  secondly,  there  are  facts  in  this  case  to  shew  that  here  the  lessee  inclosed  for 
his  own  benefit.  B3'  the  first  indorsement  on  the  lease,  the  land  is  to  be  occupied  by 
the  lessee  and  his  executors,  which  distinguishes  it  from  freehold  estates,  and  at  a 
separate  rent.  [Pollock,  C.  B.  It  is  a  mere  mistake  in  using  the  word  "executors" 
instead  of  "  heirs."  Alderson,  B.  Is  not  this  indorsement  really  equivalent  to  saying 
— "  Memorandum,  I  have  inclosed  for  the  benefit  of  my  landlord  ?  "  Besides,  though 
the  land  inclosed  was  not  the  landlord's,  he  had  a  right  over  it,  and  therefore  could 
have  stopped  the  inclosure.     Kolfe,  B.     Any  admission  which  the  tenant  makes  that 
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he  holds  for  a  term  of  years  under  his  landlord  is  vevy  good  evidence  of  title.]  At 
all  events,  the  iuclosure  made  after  the  first  indorsement  did  not  pass  to  the  landlord, 
by  reason  of  the  conveyance  of  1792,  which  was  made  for  a  valuable  consideration, 
before  the  execution  of  the  second  indorsement.  [Pollock,  C  B.  The  indorsement 
operates  not  by  way  of  conveyance,  but  by  way  of  admission.  Suppose  a  tenant  holds 
premises  in  apparently  adverse  possession  for  eighteen  years,  and  in  the  nineteenth 
yeai'  conveys  them  to  his  son,  and  in  the  twentieth  attorns  to  his  landlord,  would  the 
conveyance  give  any  interest  to  the  son  '  Alderson,  B.  Besides,  the  case  finds  that 
no  possession  followed  that  deed,  and  that  [586]  there  is  no  proof  of  its  delivery.] 
There  may  be  a  sutlicient  delivery,  though  the  deed  remain  in  the  possession  of  the 
grantor  :  Shellon's  case  (Cro.  Eliz.  7).  Further,  the  second  indorsement  merely  purports 
to  be  a  surrender,  and  is  to  be  read  as  such,  and  the  tenant  may  shew  that  it  was  not 
a  voluntary  one. 

Jervis  was  not  called  upon  to  reply. 

Pollock,  C.  B.  I  think  the  plaintitt'is  entitled  to  our  judgment.  If  there  had 
been  no  indorsement  in  the  case,  but  it  had  been  proved  that  the  landlord  had  asked 
the  tenant  what  he  was  doing,  and  he  had  answered,  "  I  am  making  these  inclosures 
for  your  benefit,"  would  not  that  have  been  sufficient? 

Alderson,  B.  The  presumption  of  law  being  that  the  tenant  incloses  for  the 
benefit  of  his  landlord,  it  is  for  the  defendant  to  rebut  that  presumption.  Does  he 
rebut  it,  by  shewing  a  secret  conveyance  by  the  tenant  to  his  son,  which  is  not  followed 
by  possession  f  All  the  public  and  open  acts  which  appear  in  this  case  are  such  as 
would  induce  the  landlord  to  suppose  that  the  presumption  was  applicable ;  and  the 
conveyance  affords  no  answer  to  it. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintitf. 

[587]  STEADSLA.N  V.  Arden.  June  10,  1846. — In  an  action  by  an  allottee  of  railway 
shares  against  a  member  of  the  provisional  committee,  to  recover  back  his  deposit, 
the  Court  ordered  that  the  plaintiff"  should  have  an  inspection  and  copy  of  the 
subscribers'  agreement  and  parliamentar}'  contract,  which  both  the  plaintifl'  and 
the  defendant  had  signed,  and  which  were  in  the  hands  of  the  solicitors  of  the 
Company  ;  the  plaintiff's  affidavit  stating  that  an  inspection  of  them  was  neces- 
sary to  him  for  the  purpose  of  framing  his  case,  and  the  defendant  not  shewing 
that  they  were  not  within  his  power  or  control. 

[S.  0.  4  D.  &  L.  16 ;  15  L.  J.  Ex.  310 ;  10  Jur.  5-53.     Followed,  Ley  v.  Barlow,  1848, 

1  Ex.  800.] 

This  was  an  action  for  money  had  and  received,  brought  by  the  plaintiff',  who  was 
an  allottee  of  shares  in  the  Dublin  and  Armagh  Railway  Company,  against  a  director 
of  the  company,  to  recover  back  the  amount  of  the  deposit  paid  by  the  plaintiff'  upon 
his  shares,  on  the  ground  of  the  failure  of  the  undertaking.  A  rule  had  l)ccn  obtained 
on  the  part  of  the  plaintiff',  calling  upon  the  defendant  to  shew  cause  why  the  plaintiff' 
or  his  attorney  should  not  be  allowed  to  inspect  and  take  a  copy  of  tlie  sid)scribcrs' 
agreement  and  parliamentary  contract,  upon  an  affidavit  which  stated  that  these 
documents  were  signed  by  both  the  plaintiff  and  the  defendant,  that  they  were  in  the 
hands  of  the  solicitors  of  the  company,  and  that  an  inspection  of  them  was  necessary 
to  the  plaintiff'  for  the  purpo.se  of  framing  his  case. 

Bramweil  shewed  cause.  The  plaintiff'  does  not  shew  by  his  affidavit  in  what  way 
the  inspection  of  these  documents  is  necessaiy  to  his  case,  and  it  is  difficult  to  see  how 
it  can  be  necessary  for  the  purpose  of  such  an  action  as  this.  It  would  seem  as  if  he 
wishes  to  find  out  from  them  whether  he  really  has  a  cause  of  action  or  not.  [Alderson,  B. 
He  is  a  party  to  the  documents,  and  has  an  interest  in  them.  Pollock,  C.  B  Tiie 
subscribers'  agreement  is  the  contract  on  which  his  money  was  paid.  For  aught  we 
know,  it  may  contain  an  agreement,  that  if  the  directors  do  not  go  on  witii  the  under- 
taking, they  will  return  the  money  on  a  given  day.]  The  reason  for  which  an  inspec- 
tion of  the  deed  is  sought  should  be  stated  in  the  affidavit :  the  purpose  mentioned, 
of  "framing  the  plaintiff's  case,"  may  mean  manv  things.  [He  cited  Mai/or  nf  Arundel 
v.  Holmes  ('«  Dowl.  P.  C.  118),  [588]  and  IHckeriiig  v.  Noi/es  {\  B  &  C.  262).]  Besides, 
these  documents  arc  not  in  the  exclusive  possession  of  the  defendant,  but  in  that  of 
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the  solicitors  for  the  whole  company,  as  solicitors,  and  not  as  trustees  ;  and  it  would 
be  a  bleach  of  their  duty  to  their  clients  to  produce  them. 

Willes,  contra,  as  to  the  latter  objection,  cited  Doe  d.  Morris  v.  Boe  (1  M.  &  W.  207), 
and  Charnock  v.  Lumhy  (5  Scott,  438).     He  was  then  stopped  by  the  Court. 

Pollock,  C.  B.  This  rule  must  be  absolute.  The  case  of  Morrow  v.  Sanders 
(3  Moore,  671)  is  an  authority  to  shew,  that  if  one  part  of  a  deed  is  executed  by  the 
plaintifl'  alone,  but  remains  in  the  possession  of  the  defendant's  attorney,  the  Court 
will  order  him  to  give  the  plaintiff' an  inspection  and  copy  of  it.  The  present  defen- 
dant does  not  shew  that  these  documents  are  not  in  his  custody  or  power.  It  is 
obviously  important  for  the  plaintiff  to  know  the  conditions  on  which  he  signed  the 
agreement.  The  Court  will  make  the  order  on  the  defendant,  and  he  will  not  purge 
himself  of  the  contempt  in  not  producing  the  deeds,  unless  he  shews  not  only  that 
they  are  not  in  his  possession,  but  also  that  they  are  not  within  his  power  or  control. 

Alderson,  B.  It  does  not  depend  at  all  on  the  nature  of  the  action  ;  all  that  is 
material  is,  that  both  parties  have  an  interest  in  the  documents,  and  that  an  inspec- 
tion of  them  is  material  to  the  prosecution  of  the  action. 

KoLFE,  B.  The  plaintiff's  affidavit  shews  that  these  are  documents  in  which  he 
has  an  interest  as  well  as  the  defendant ;  they  are  the  title-deeds  of  both  parties. 

Rule  absolute  on  the  defendant. 


[589]  AsHBY  AND  Others,  Executors  r.  Bates.  June  9,  1846. — By  a  policy  of 
insurance  on  life,  it  was  stipulated  to  be  void,  if  anything  stated  by  the  assured 
to  the  directors  of  the  assurance  company,  previous  to  the  execution  of  the  policy, 
should  be  untrue.  A  party  desiring  to  be  assured  made  a  statement  to  the 
directors,  that  he  had  not  been  afflicted  with  a  number  of  specified  diseases,  inter 
alia,  rupture,  or  any  other  disorder  which  tends  to  the  shortening  of  life.  At  his 
death  his  executors  sued  on  the  policy,  and  in  their  declaration  averred  the  truth 
of  the  statement  made  by  the  assured.  Plea,  that  the  said  statement  was  untrue, 
to  wit,  in  this,  that  the  assured,  at  the  time  of  the  making  thereof,  was  afflicted 
with  rupture ;  concluding,  not  to  the  country,  but  with  a  verification.  The 
plaintiffs  replied  de  injuria : — Held,  that  the  plaintiffs  were  entitled  to  begin  at 
the  trial ;  and,  the  judge  having  ruled  the  contrary  at  Nisi  Prius,  a  new  trial  was 
ordered. 

[S.  C.  4  D.  &  L.  33 ;  15  L.  J.  Ex.  349.] 

Assumpsit.  The  plaintiff's  were  executors  of  Eichard  Ashby,  and  sued  the  defen- 
dant as  a  director  of  the  "Argus  Life  Insurance  Company,"  on  a  policy  of  assurance 
effected  on  the  life  of  the  testator  for  £500,  dated  26th  April,  1844.  The  policy  was 
set  out  in  the  count,  and  stated  that  the  assured  had  made  a  statement  to  the  directors 
of  the  company,  averring  that  he  had  not  been  afflicted  with  spitting  of  blood,  habitual 
cough,  disease  of  the  lungs,  asthma,  ruptuie,  convulsions,  fits,  insanity,  vertigo, 
complaint  of  the  liver,  or  with  any  other  disorder  which  tends  to  the  shortening  of 
life.  By  special  provision  in  the  policy,  it  was  to  be  void  if  any  thing  averred  by  the 
assured  in  a  certain  declaration  or  statement  made  and  given  by  him  to  the  directors 
of  the  said  company,  previously  to  the  execution  of  the  policy,  should  be  unti'ue. 
The  usual  aveiment  was  then  made  in  the  count,  that  the  declaration  so  made^by  the 
assured  was  in  all  respects  true.  Pleas  :  1st,  that  the  said  declaration  or  statement  was 
untrue,  to  wit,  in  this,  that  the  said  Richard,  at  the  time  of  the  making  and  signing 
thereof,  had  been  afflicted  with  rupture  ;  and  also,  to  wit,  in  this,  that  the  said 
Eichard,  at  &c.,  had  been  and  was  afflicted  with  a  certain  disorder  tending  to  the 
shortening  of  life,  by  reason  whereof  &c.  Verification.  Second  plea :  that  the  said 
policy  of  assurance  and  promise  of  the  defendant  in  respect  thereof  were  obtained  by 
fraud,  covin,  and  misrepresentation.  Verification.  The  plaintiffs  replied  de  injuria 
to  the  first  plea,  and  traversed  the  second.     Issues  thereon. 

At  the  trial,  at  the  last  Assizes  for  jN'orthamptonshire,  the  plaintiffs  claimed  a  right 
to  begin,  but  Coltman,  J.,  after  argument,  ruled  that  the  defendant  had  that  right, 
[590]  as  the  affirmative  of  the  above  issues  was  on  him.  The  jury  having  found  a 
verdict  for  the  defendant,  a  rule  for  a  new  trial  was  obtained,  on  the  ground  that  this 
ruling  was  wrong;  and  Geuch  v.  Ingall  (14  M.  &  W.  95)  was  cited  and  relied  on. 

Whitehurst  and  Waddin^ton  shewed  cause.     First,  was  the  defendant  entitled  to 
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begin  ?  The  pleadings  in  Geach  v.  Ingall  entirely  distinguish  that  case  from  the 
present ;  for  the  defendant  there  tendered  direct  issues  on  the  allegations  in  the 
declaration,  without  introducing  new  matter.  In  this  case,  the  count  does  not 
specifically  deny  that  the  assured  was  afflicted  with  each  or  any  of  the  particular 
diseases  mentioned  in  the  statement  given  by  the  assured  to  the  defendant,  but  avers 
generally  that  that  statement  was  true.  And  the  pleas  do  not  allege,  in  like  general 
terms,  that  that  statement  was  not  true,  but  set  up  new  matter,  viz.  that  the  assured 
had  been  afflicted  with  one  of  those  diseases,  viz.  rupture,  and  accordingly  conclude 
with  a  verification.  To  this  the  plaintiffs  reply  de  injuria  ;  so  that  the  issue  thus 
joined  being  on  the  defendant,  he  was  bound  to  prove  the  new  fact  he  had  alleged. 
Whether  the  plaintiffs  might  have  demurred  specially  to  the  conclusion  of  the  pleas 
is  immaterial,  for  at  NisiPrius  the  judge  cannot  say  that  they  should  have  concluded 
to  the  country,  or  try  any  issue  but  that  joined.  [Pollock,  C.  B.  In  such  a  case  as 
this,  occurring  before  the  New  Rules  of  pleading,  must  not  the  plaintiff's  have  met  a 
plea  of  non  assumpsit  by  giving  some  evidence  in  support  of  the  averments  in  the 
declaration  I  In  an  action  for  indicting  the  plaintiff  without  reasonable  and  probable 
cause,  must  not  some  evidence  of  the  absence  of  such  cause  be  given  by  the  plaintiff  \  {h)] 
Not  to  take  the  declaration  made  to  the  office  as  true  till  [591]  the  contrary  is  proved, 
would  be  to  presume  a  fraud  ;  indeed,  a  contrary  rule  would  entail  hardship  on  the 
representatives  of  an  assured,  for  were  they  bound  to  prove  that  he  had  not  been 
afflicted  with  any  one  of  the  diseases  particularized,  or  any  other  disorder  tending  to 
shorten  life,  this  would  be  nearly  impossible  if  his  relations  and  acquaintance  were 
all  dead.  Batleij  v.  Catterall  (1  M.  &  Rob.  379)  shews  that  the  onus  probandi  lay  on 
the  defendants. 

Secondly,  supposing  that  the  learned  judge  was  wrong  in  suffering  the  defendant 
to  begin,  the  evidence  was  fairly  left  to  the  jury,  and  the  Court  will  not  send  the 
case  down  to  a  second  trial  for  any  error  in  ruling  a  point  of  practice  of  this  kind  at 
Nisi  Prius. 

Humfrey  and  Mellor,  in  support  of  the  rule.  The  true  test,  whether  the  defendant 
or  plaintiffs  were  entitled  to,  being  is  afforded,  not  by  the  form,  but  by  the  substance 
of  the  pleas.  By  concluding  with  a  verification,  instead  of  to  the  country,  the  defen- 
dant has  attempted  so  to  cast  the  burden  of  proof  on  himself  as  to  get  the  reply  ; 
but  no  mode  of  pleading  can  make  that  immaterial  which  is  an  essential  part  of  the 
plaintiffs'  case.  In  Hudman  v.  Fentie  (3  M.  &  W.  510),  a  similar  action  to  the 
present,  Alder.son,  B.,  said,  that  the  real  criterion  is,  whether  the  averment  in  that 
declaration,  that  the  assured  did  lead  a  temperate  life,  is  necessary  to  make  the 
declaration  good.  Here  the  plaintiffs  could  not  recover  in  right  of  the  assured,  unless 
on  proof,  by  wav  of  condition  precedent,  that  he  made  a  true  declaration  to  the 
defendant.  ' BatBaivHn.s  v.  Desljorourjh  (2  M.  &  Rob.  70;  8  C.  &  P.  321)  expressly 
applies.  There  the  action  was  on  a  policy  of  life  insurance,  and  which  the  declaration 
stated  to  be  made  on  the  basis  of  a  declaration  of  the  plaintiff's,  which  was  set  out, 
stating,  inter  alia,  the  usual  particulars  as  to  the  habits,  &c.,  of  the  assured,  and  that 
he  was  at  the  time  in  [592]  good  health,  with  an  averment  that  the  said  declaration 
was  in  all  respects  true.  There  were  several  pleas  and  issues  joined,  leaving  the 
affirmative  on  the  defendant.  In  particular,  the  second  plea  alleged  that  the  assured 
"was  at  the  time  of  making  the  policy  in  bad  health,"  and  concluded,  as  in  this  case, 
with  a  verification.  The  replication  was,  that  he  "  was  in  good  health,  as  in  the 
declaration  is  alleged,"  concluding  to  the  countrv.  Lord  Denman  held  the  plaintiffs 
entitled  to  begin,  on  the  ground  that  they  had  to  establi.sh  that  which  is  the  very 
condition  of  the  insurance,  namely,  that  the  party  whose  life  was  insured  was  in  good 
health.  That  averment  required  to  be  proved,  as  there  is  no  presumption  of  good 
health,  and  the  plea  merely  denied  the  declaration.  In  Eklr/imi/  v.  Ewhank  (2  M.  & 
Rob.  217),  in  an  action  on  a  charter-party,  the  isssues  were,  "that  the  defendant  did 
furnish  sufficient  cargo,"  and  "that  the  plaintiff  refused,  after  notice,  to  receive  the 
cargo  offered,"  and  the  plaintiff'  w;is  held  entitled  to  begin.  The  plea  conclu<lerl  to 
the  country.  [ Alderson,  B.  The  mere  conclusion  of  the  plea  does  not  ati'ord  the 
required  test.  It  should  bo  remembered,  that  if  no  evidence  was  given  for  the  plain- 
tiffs, the  defendant  would  be  entitled  to  the  verdict  without  giving  any.]     The  reasons 

(6)  Ace.  bv  Le  Blanc,  J.,  Incledon  v.  Berry,  1  Carapb.  203,  note.  See  2  Stark. 
Ev..  2nd  ed.,  493,  498. 
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given  in  the  judgment  of  the  Court  of  Queen's  Bench,  in  Meroer  v.  Whall  (5  Q.  B.  458), 
apply  stronglj'  here.  See  also  Smvell  v.  Champion  (6  Ad.  &  E.  407),  Stavers  v.  Curling 
(3  Bing.  N.  C.  355),  2  Marshall  on  Insurance,  775  ;  Com.  Dig.  tit.  Pleader  (D.  1). 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  for  a  new  trial  should  be  made 
absolute.  The  policy  contained  a  statement  or  declaration  bj'  the  assured,  that  certain 
matters  were  true,  and  the  validity  of  the  policy  depended  on  the  truth  of  those 
matters.  The  plaintift's  averred,  in  the  count,  [593]  that  the  statement  or  declaration 
made  by  the  assured  was  true.  I  think  that,  had  only  non-assumpsit  been  pleaded  in 
an  action  of  this  kind,  before  the  New  Rules,  the  plaintiffs  must  have  given  some 
evidence,  though  slight,  of  the  truth  of  that  declaration. (a)  Now  the  object  of  the 
New  Rules  was,  to  give  specific  notice  of  that  which  it  is  intended  to  rely  on  at  the 
trial,  and  these  pleadings  are  subject  to  those  rules.  The  plea,  in  substance,  negatives 
one  of  the  statements  made  in  the  declaration  contained  in  the  policy  ;  so  that  the 
defendant  might  have  taken  issue  by  concluding  to  the  country,  instead  of  negativing 
it  and  concluding  with  a  verification.  But  that  does  not  alter  the  substance  of  the 
plea ;  and  its  being  an  informal  traverse,  open  to  special  demurrer,  had  the  plaintiff 
so  chosen  (2  Saund.  H)0,  n.  (5)),  makes  no  substantial. difterenee  as  to  the  right  to 
begin.  The  plaintiffs  having  alleged  in  their  count  a  statement  which  they  averred 
to  be  true,  and  which  was  in  substance  denied  to  be  so  by  the  defendant,  it  appears  to 
me  that  the  plaintiffs  were  bound  to  give  some  evidence  of  the  truth  of  it.  Geach  v. 
Inijall  (14  M.  &  W.  95)  is  expressly  in  point  to  shew  that  the  plaintiffs  ought  to  have 
begun  with  that  evidence,  unless  the  fact  in  this  case,  that  the  traverse  in  the  plea 
concluded  with  a  verification  or  an  averment,  and  not  to  the  country,  makes  any  such 
difference  as  to  cast  the  onus  of  proof  on  the  defendant  instead  of  the  plaintiffs.  And, 
after  the  best  consideration  I  can  give  to  the  question,  it  appears  to  me  that  no  such 
difference  is  made.  For  whether  the  issue  is  taken  on  a  simple  traverse  in  the  plea, 
or  by  de  injuria  replied  to  a  like  traverse  pleaded  with  a  verification,  the  substance  is 
the  same  ;  and  the  plaintiffs,  having  stated  in  their  count  matter  of  which  they  are 
bound  to  give  some  evidence,  and  which  the  plea  does  not  admit,  have  a  right  to 
begin.  The  [594]  other  question  then  arises,  what  is  to  be  the  effect  of  that  right 
having  been  taken  fiom  the  plaintift's  by  the  learned  judge  at  the  trial?  It  unhappily 
still  remains  of  great  importance  to  the  administration  of  justice  by  a  jur}',  that  the 
right  to  begin  should  be  correctly  adjudicated  on  ;  for  all  who  are  conveTsant  with 
those  trials  at  Kisi  Prius,  in  which  the  address  of  counsel  may  materially  affect  the 
result,  well  know  that  the  issue  often  ultimately  depends  on  the  decision  of  the  ques- 
tion, which  party  has  a  I'ight  to  begin.  And  in  such  eases,  the  erroneous  ruling  of  a 
judge  on  that  subject  should  be  conected  by  the  Court  in  banc.  The  increasing 
intelligence  of  juries  may,  ere  long,  render  motions  on  this  ground  needless ;  but  we 
cannot  yet  affirm  that  any  erroneous  impressions  created  in  their  minds  in  the  course 
of  a  cause  can  be  easily  set  right  by  the  summing  up  of  the  judge.  In  some  cases 
the  right  to  begin  may  properly  be  matter  for  the  judge's  discretion,  while  there  are 
others  in  which  it  is  of  the  utmost  importance  that  the  suitor,  who,  in  point  of 
practice,  has  the  right  to  begin,  should  exercise  that  right  accordingly.  It  appears  to 
me,  that,  in  this  case,  the  plaintift's  were  entitled  to  begin  ;  but  that,  by  miscarriage 
at  Nisi  Prius,  they  were  deprived  of  that  right ;  and  we  think  it  possible  that  their 
case  may  have  been  injuriously  or  materialh'  affected  in  consequence.  AVe  therefore 
think  that  there  ought  to  be  a  new  trial,  in  order  that  they  mav  fully  exercise  that 
right. 

Aldekson,  B.  I  am  also  of  opinion,  on  the  whole,  that  this  rule  should  be  made 
absolute.  The  plaintiff's'  declaration  avers  the  truth  of  a  statement  or  declaration 
made  by  the  assured  to  the  insurance  office,  as  the  basis  of  the  contract  with  them. 
The  plea,  in  truth,  raises  an  issue  which  amounts  to  no  more  than  this  : — Whereas 
you,  the  plaintift's,  have  alleged  that  the  whole  of  this  statement  or  declaration  to  the 
insurance  office  is  true,  admitting  the  greater  part  of  it  to  be  true,  I,  the  defendant, 
put  you  to  prove  the  [595]  truth  of  that  part  of  it  in  which  the  assured  alleged  that 
he  was  not,  at  the  time  this  assurance  was  efl'ected,  afflicted  with  rupture.  But  that 
is  an  issue,  the  first  assertion  of  which  was  made  by  the  plaintiffs.  The  defendant 
has  contradicted  what  the  plaintiffs  affirmed,  and  the  real  issue  is,  whether  what  they 

(a)  See  per  Lord  Abinger,  3  M.  &  W.  510,  in  Huckman  v.  Fernie ;  and  Geach  v. 
Ingall,  14  M.  &  W.  95. 
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have  so  affirmed  is  true.  If  it  be  true,  it  is  for  the  plaintiffs  to  prove  its  tr'Uth  ;  so 
that  the  oiilv  difficulty  in  the  case  has  arisen  from  the  manncM-  in  which  the  defendant 
has  pleaded,  by  concluiliiig  with  a  verification  instead  of  to  the  country.  The  ease  of 
Gearh  v.  IngaU  would  have  been  exactly  in  point,  had  the  plea  concluded  to  the 
country  ;  and  I  do  not  think  that  the  mere  form  of  the  issue  alters  the  matter,  as  the 
substance  of  the  plea  remains  the  same.  Availina;  myself  of  Rawlins  v.  Desborimgh  as 
an  authority  for  looking  not  to  the  form  but  the  substance  of  the  pleading,  in  deter- 
mining on  the  right  to  begin,  I  think  that,  though  the  plea  concluded  with  a  verifica- 
tion, and  the  plaintiH's  took  issue  on  it  by  replying  de  injuria,  the  proof  of  the  issue 
is  in  truth  not  on  the  defendant,  but  on  the  plaintiffs.  Then  the  plaintiffs  were 
entitled  to  begin  at  Nisi  Prius. 

But  with  respect  to  the  other  point,  whether  we  ought  to  grant  a  new  trial  on  the 
ground  that  the  plaintiffs  were  prevented  from  beginning,  I  have  had  much  doubt. 
For  though  I  agree  in  the  observations  of  the  Lord  Chief  Baron  as  to  the  advantage 
derived  in  some  cases  from  beginning,  it  appears  to  me  that  a  larger  amount  of  proof 
has  in  this  case  been  thrown  on  the  defendant  than  there  ought  to  have  been  ;  for,  in 
my  view  of  it,  all  he  was  bound  to  do  was  to  shew  it  to  be  doubtful  whether  the 
plaintiff's'  statement  to  the  office  was  true ;  whereas  the  jury  was  here  called  on  to 
find  for  the  plaintiffs,  unless  the  defendant  shewed  the  declaration  to  be  untrue  ;  thus 
giving  the  plaintiffs  a  greater  advantage  than  it  appears  to  me  they  were  entitled  to. 
Yet  they  complain  of  the  course  taken  at  the  trial,  on  the  [596]  ground  that  that 
advantageous  position  was  more  than  counterbalanced  by  losing  the  advantage  of 
being  heard  by  their  counsel  at  the  beginning  and  the  end.  I  feel  much  doubt  on  this 
point;  for  if  juries  are  improving,  the  intervening  stage  of  transitiis  in  that  improve- 
ment is  the  most  dangerous  of  all.  Whilst  they  were  completely  uninformed,  they 
would  be  guided  by  the  judge's  opinion.  However,  on  the  whole,  I  think  the  rule 
must  be  absolute. 

ROLFE,  B.  I  am  of  the  same  opinion,  though  I  concur  in  it  with  extreme  reluc- 
tance;  for  I  consider  it  a  sort  of  scandal  to  the  administration  of  justice  that  the 
question  of  the  right  to  begin  at  Nisi  Prius  should  ever  be  made  per  se  a  ground  for 
granting  a  new  trial.  1  should  have  thought  it  much  better  if  the  Courts  had  laid 
down  some  general  rule  that  the  discretion  of  the  judge  on  such  a  point  should  be 
conclusive;  for  if,  from  the  one  party  beginning  instead  of  the  other,  or  from  other 
causes,  the  verdict  was  unsatisfactorv  to  the  judge,  and  after waixls  to  the  Court,  a 
new  trial  would  then  be  granted.  It  seems  to  me,  that  if  the  evidence  is  satisfactory, 
there  is  no  more  gi-ound  for  granting  a  new  trial  because  the  plaintiff'  begun  or  the 
defendant  begun,  than  because  the  cause  was  taken  late,  when  every  one  was  tired,  or 
for  many  other  like  I'casons.  But  that  is  merely  a  present  opinion  of  my  own  ;  and  I 
must  say,  that,  where  the  proper  course  of  trial  has  not  been  taken,  and  injustice 
may  have  been  done  thereby,  the  Court  is  bound  to  intei-fere.  Was  this,  then,  a  case 
in  which  the  plaintiffs  had  a  right  to  begin  1  and  if  they  had  that  right,  and  have  been 
prevented  from  exercising  it,  ought  this  Court  to  interfere  to  enforce  it  by  granting  a 
new  ti'ial?  Though  I  at  first  doubted  whether  the  plaintiffs  were  entitled  to  begin, 
the  argument  has  convinced  me  that  they  were.  They  aver  in  their  declaration,  that 
the  statement  made  by  the  assured  to  the  office  was  true  ;  and  [597]  the  policy  shews 
that  the  truth  of  that  statement  was  a  condition  precedent,  which  the  i)laintiffs  were 
bound  to  aver  and  make  out  by  evidence,  before  they  could  l)c  entitled  to  recover. 
By  averring  that  that  statement  was  true,  they  aver,  in  substance,  that  the  assured 
had  not  been  aHlicterl  with  spitting  of  blood,  rupture,  &c.  Now  the  defendant's 
answer  is,  in  substance,  that  that  statement  was  not  true,  foi-  that  he  had  had  ru])ture. 
That,  I  apprehend,  threw  tiie  right  or  onus  of  bogiiniing  to  addiess  the  jury  in  the 
first  place  on  the  plaintiffs  ;  and  if  so,  there  shoidd  be  a  new  trial  ;  for  in  this  case, 
the  contiary  course  which  has  been  taken  may  very  probably  have  worked  some 
injustice  to  them. 

Platt,  B.  I  agree  that  there  ought  to  be  a  new  trial.  I  am  not  adverse  to 
applications  of  this  nature  ;  for  [  think  it  of  the  last  importance  that  the  discretion  of 
a  judge,  as  exercised  at  Nisi  Prius,  should  be  most  extensively  revised  by  the  superior 
wisdom  of  the  Court  from  which  the  record  emanates  ;  and  that  any  misdirection  of 
his,  by  which  injustice  is  worked,  whether  by  placing  a  party  in  an  unfortunate 
position  from  not  having  his  case  properly  discussed  before  the  jury,  or  in  any  other 
matter,  should  be  equally  subject  to  the  jurisdiction  of  that  Court.     Personally,  I  feel 
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great  satisfaction  in  knowing  that  whatever  I  ma}'  do  at  Nisi  Prius  is  open  to  revision 
elsewhere.  The  basis  of  this  action  is  the  truth  of  the  statement  made  to  the  office  ; 
accordingly,  the  plaintiflPs  aver  that  statement  to  have  been  true.  The  defendant,  in 
substance,  negatives  that  averment,  and  puts  the  plaintiffs  to  prove  it  to  be  true  ; 
thus  making  it  the  substantial  question  in  the  cause  whether  the  statement 
which  was  the  basis  of  the  contract  was  true.  Where  real  damages  are  sought 
to  be  recovered  at  Nisi  Prius,  every  one  of  any  experience  knows  what  the  effect  of 
the  first  and  last  word  is  ;  so  that,  as  the  [598]  plaintiffs  were  entitled  to  begin,  but 
did  not,  I  think  a  new  trial  should  be  granted. 
Rule  absolute  accordiugly.(a) 

ElGGE  V.  BiTKBiDGE  AND  OTHERS.  June  8,  1846. — In  an  action  for  the  stipulated 
price  of  a  specific  chattel,  the  defendant  pleaded  payment  into  Court  of  a  sura 
which  the  plaintiffs  took  out  in  satisfaction  of  the  cause  of  action  : — Held  that 
the  defendant  in  that  action  was  not  estopped  thereby  from  suing  the  plaintiffs 
for  negligence  in  the  construction  of  the  chattel. 

[S.  C.  4  D.  &  L.  1.] 

Case.  The  declaration  stated,  that  the  plaintiff  was  possessed  of  a  certain  dwell- 
ing-house, situate  &c.,  and  was  desirous  of  causing  to  be  erected  therein  a  certain 
kitchen  range  ;  that  the  defendants,  being  manufacturers  of  kitchen  ranges,  were 
employed  by  the  plaintiff  in  that  behalf,  and  were  paid  by  him  in  that  behalf  the  sum 
of  £42  ;  and  that  it  became  and  was  the  duty  of  the  defendants  to  use  due  and 
proper  skill  in  the  constructing  of  the  said  range.  Breach,  that  the  defendants  did 
not  use  due  and  proper  skill,  &c.,  but,  on  the  contrary,  constructed  a  kitchen  range 
which  was  insufficient  and  improper  for  the  purpose,  &c. 

Plea,  that  the  plaintiff  ought  not  to  be  admitted  to  allege  that  the  defendants  did 
not  use  due  and  proper  skill  in  constructing  the  said  range,  &c.  ;  because  they  say,  that 
after  the  said  supposed  grievances  committed  by  the  defendants,  as  in  the  declaration 
mentioned,  the  now  defendants  commenced  an  action  against  the  now  plaintiff  for 
constructing  the  said  range,  and  for  the  price  thereof,  and  declared  against  the  said 
now  plaintiff  for  the  price  of  goods  sold  and  delivered,  and  for  work  and  labour, 
&c.  &c.  ;  that  the  now  plaintiff  pleaded  in  the  said  action  payment  into  court  of  the 
sum  of  £42,  which  sum  the  now  defendants  took  out  of  court  in  full  satisfaction  of 
the  damages  and  causes  of  [599]  action  ;  that  the  causes  of  action  in  the  said  declara- 
tion were  in  respect  of  the  price  and  value  of  the  same  kitchen  range,  and  of  fixing 
the  .same,  whereof  the  plaintiff  hath  now  complained  that  the  defendants  did  not  use 
due  and  proper  skill  in  constructing  the  same  :  wherefore  they  pray  judgment  if  the 
plaintiff  ought  to  be  admitted  to  say  that  the  defendants  did  not  use  due  and  proper 
skill  in  constructing  the  said  range.  The  declaration  proceeded  to  allege  special 
damage. 

Special  demurrer,  assigning  for  cause,  that  the  fact  of  the  now  plaintiff  having 
paid  money  into  court,  in  the  said  action  brought  by  the  now  defendants,  is  no  answer 
to  the  action  now  brought  by  the  plaintiff  for  want  of  reasonable  care  in  making  and 
erecting  the  said  range.     Joinder  in  demurrer. 

Cleasby,  in  support  of  the  demurrer.  This  plea  is  an  utter  misapplication  of  the 
doctrine  of  estoppel.  How  can  the  mere  fact  of  the  plaintiff's  having  paid  money 
into  court  in  a  former  action  for  the  price  of  this  article,  prevent  him  from  bringing 
an  action  for  special  damage,  for  negligence  in  constructing  it  ?  The  plaintiff  could 
not  have  alleged  the  negligence  as  an  answer  to  that  action.  The  Court  then 
called  upon 

Carrington,  contra.  This  plea  is  properly  pleaded  by  way  of  estoppel.  The 
correct  rule  on  this  subject  is  laid  down  in  Mondel  v.  Steele  (8  M.  &  W.  8.58),  and 
Thornton  v.  Flare  (1  M.  &  Rob.  218).  According  to  those  cases,  the  plaintiff  was 
entitled  to  deduct  in  the  former  action  the  sum  which  it  would  have  cost  to  put  the 
range  right.  Fislier  v.  Samuda  (1  Campb.  190)  appears  to  be  an  authority  for  the  pro- 
position, that  where  an  action  has  been  brought  for  the  value  of  goods  supplied  at  a 
stipulated  price,  and  the  buyer  does  not,  either  in  bar  of  the  [600]  action  or  in 

(o)  See  Booth  v.  Millns,  post,  669. 
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reduction  of  the  damages,  object  to  the  quality  of  the  goods,  but  lets  the  seller" 
recover  a  verdict  for  the  full  price  agreed  upon,  he  cannot  then  maintain  a  cross 
action  on  the  ground  of  the  goods  being  of  good  quality,  or  unfit  for  the  purpose  for 
which  they  were  ordered,     lie  cited  also  Farnmvorth  v.  Garrard  (1  Campb.  38). 

Pollock,  C.  B.  The  plaintiff  is  clearly  entitled  to  our  judgment.  Unless  the 
plea  amounts  to  an  estoppel,  it  is  admitted  that  it  affords  no  answer  to  the  action  ; 
and  it  certainly  is  no  estoppel. 

Aldkkson,  B.  I  am  of  the  same  opinion.  Formerly,  when  an  action  was  brought 
for  the  price  of  work  agreed  to  be  done  at  a  stipulated  rate,  the  defendant  was  not 
allowed  to  make  any  deduction  from  that  stipulated  price  in  respect  of  the  plaintiff's 
having  failed  properly  to  perform  his  contract,  but  wa.s  diiven  to  his  cross  action  for 
the  breach  of  it.  In  this  respect  the  law  is  now  settled  otherwise  by  the  case  of 
Mondd  v.  Steele.  But  the  present  plaintiff  may  maintain  an  action  against  the 
defendants  for  negligence  in  the  performance  of  the  work,  unless  his  defence  to  the 
former  action,  for  the  price  of  the  goods,  had  been  to  shew  that  the  work  and  goods 
were  of  no  value  whatever  to  him.     That  certainly  was  not  the  case  here. 

KoLFK,  B.  I  am  of  the  same  opinion.  It  does  not  at  all  appear  that  the  defence  of 
the  present  plaintiff  to  the  former  action,  for  the  price  of  these  good.s,  included 
the  damage  sustained  by  him  for  the  improper  working  of  the  range. 

Platt,  B.  The  plaintifl'  paid  into  court,  as  defendant  in  the  former  action,  the 
price  of  the  work  and  labour  and  [601]  goods,  and  he  is  now  clearly  entitled  to  his 
remedy  against  the  then  plaintiffs  for  the  special  damage  which  he  has  sustained  by 
their  unskilful  erection  of  the  range. 

Judgment  for  the  plaintiff. 

Tarte  v.  Darby  and  Another.  June  11,  1846. — On  the  •28th  October,  1843,  the 
plaintiff',  the  defendant,  and  M.,  entered  into  an  agreement,  by  which,  after 
reciting  that  M.  was  tenant  to  defendant  of  a  house,  at  a  rent  of  £25  a  year,  and 
had  agi'eed  to  let  it  to  plaintiff' at  a  rent  of  £20  a  year,  from  24th  June,  1844,  at 
which  time  defendant  agreed  to  exonerate  M.  from  his  tenancy  on  his  paying  all 
rent  up  to  that  day,  and  to  accept  plaintiff' as  tenant  from  that  period  at  the  said 
rent  of  £20  a  year ;  M.  agreed  to  let  and  plaintiff'  to  take  the  house,  from  the 
date  of  the  agreement  to  the  24th  June  then  next,  at  the  rent  of  £20  a  year ; 
and  M.  agreed  to  find  all  materials,  except  lath,  to  put  up  a  partition-wall,  &c., 
plaintiff  finding  lath  and  labour.  And  plaintiff  agreed  to  take  the  house  of 
defendant  from  the  24th  June  at  the  rent  of  £20  a  year,  and  to  give  or  take  six 
months'  notice  to  quit  the  premises ;  and  defendant  agreed  to  exonerate  M.  from 
his  tenancy  on  the  said  21th  .lune,  on  his  paying  up  all  rent  due  to  that  time. 
Immediately  after  the  execution  of  this  agreement,  M.  let  plaintiff'  into  possession 
of  the  premises.  On  4th  March,  1844,  defendant  agreed  to  sell  the  house  to  the 
plaintiff,  but  this  agreement  was  not  carried  into  effect: — Held,  first,  that  the 
instrument  of  28th  October,  1843,  amounted  to  a  lease  of  the  premises  by  defen- 
dant to  plaintiff'  from  24th  June,  1844 ;  secondly,  that  it  was  not  affected  by  the 
subsequent  agreement  for  the  sale  of  the  premises. 

[S.  C.  15  L.  J.  Ex.  326.] 

Case  for  distraining  the  plaintiff's  goods  for  an  alleged  arrear  of  I'cnt,  no  rent  being 
due  :  with  a  count  in  trover.     I'lea,  not  guilty,  by  sUitutc. 

At  the  trial,  before  Tindal,  G.  J.,  at  the  last  Warwick  Assizes,  it  appeared  that  one 
Robert  Mountain  had  been  tenant,  first  to  a  Mr.  Maybury,  since  decease<l,  and 
afterwards  to  the  defendants,  who  were  the  executors  of  Mayl)ury,  of  a  messuage  and 
premises  at  Westbromwich  ;  and  that  on  the  28th  October,  1813,  the  following  written 
agreement  was  entered  into  between  the  defendants,  Moinitain,  and  the  plaintiff: — 

"An  agreement  entered  into  the  28th  day  of  October,  1843,  between  Robert 
Mountain,  of  Westbromwich,  of  the  first  part ;  Thomas  Darby  and  William  Darby 
(the  defendants),  both  of  Westbromwich  aforesaid,  of  the  second  part ;  and  .lames 
■Tarte  (the  plaintiff),  of  Birmingham,  provision-dealer,  of  the  third  part.  Whereas  the 
said  Robert  Mountain  holds  and  rents  of  and  under  the  .said  Thomas  Darby  and 
William  Darby,  a  messuage  or  dwelling-house,  [602]  situate  at  Mares  Green,  in  West- 
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bromwich,  with  the  outbuildings  thereto,  at  the  rent  of  £25  per  year,  payable 
quarterly  ;  and  whereas  the  said  Robert  Mountain  hath  agreed  with  the  said  James 
Tarte  to  under-let  the  said  house  and  premises  to  him  the  said  James  Tarte,  from 
Monday  next,  at  and  under  the  rent  of  £20  per  year,  until  the  24th  day  of  June  next, 
at  which  time  the  said  William  and  Thomas  Darby  agree  to  exonerate  the  said  Robert 
Mountain  from  his  tenancy,  on  his  paying  all  rent  up  to  the  said  24th  day  of  June 
next,  and  to  accept  the  said  James  Tarte  as  tenant  from  that  period,  at  the  said  rent 
of  £20  per  year,  payable  quarterly,  and  under  the  further  provisions  hereinafter 
mentioned.  Now  therefore  the  said  Robert  Mountain  agrees  to  let,  and  the  said  James 
Tarte  agrees  to  take,  the  said  premises  from  this  time  till  the  24th  day  of  June  next, 
at  the  rent  of  £20  per  year,  free  of  all  deductions,  the  said  rent  to  be  payable 
quarterly,  and  such  rent  to  commence  from  Monday  next,  a  proportionate  rental  paid 
on  the  25th  day  of  December  next.  And  the  said  Robert  Mountain  agrees  to  find  all 
materials,  except  lath,  to  put  up  the  partition  wall,  and  make  good  the  ceiling,  he  the 
said  James  Tarte  finding  lath  and  labour.  And  the  said  James  Tarte  agrees  to  take 
of  the  said  William  Darby  and  Thomas  Darby  the  said  messuage  and  premises,  fi'om 
the  said  24th  day  of  June  next,  at  the  yearly  rent  of  £20  per  year,  payable  quarterly, 
free  of  all  deductions,  and  to  give  or  take  six  months'  notice  previousl}'  to  giving  up 
the  said  premises.  And  the  said  Thomas  and  William  Darby  agree  to  exonerate  the 
said  Hobei't  Mountain  from  his  tenancy  on  the  said  24th  day  of  June  next,  on  his 
paving  up  all  rent  due  to  that  time  after  the  rate  of  £25  per  year.  As  witness  the 
hands  of  the  said  parties  :  "  Robert  Mountain,  X  his  mark. 

"  William  Darby.         "  Thomas  Darby. 

"James  Tarte." 

[603]  Immediately  after  the  execution  of  this  agreement  Mountain  let  the  plaintiff 
into  possession  of  the  premises.  The  plaintifl"  shortly  afterwards  applierl  to  the 
defendants  for  the  purchase  of  them,  and  the  following  agreement  was  entered  into 
for  that  purpose ;  which  was  proved  to  have  been  signed  on  the  4th  of  March,  1844  : — 

"  We,  the  undersigned,  executors  of  the  late  Mr.  Silvaniis  Maybury,  agree  to  sell 
to  Mr.  James  Tarte  the  property  now  occupied  by  him,  situate  at  Mares  Green,  in 
the  parish  of  Westbromwich,  in  the  county  of  Stafl'ord,  for  the  sum  of  £340.  The 
aforesaid  executors  to  bear  the  expense  of  the  title-deeds. 

"  William  Darby. 

"Thomas  Darby." 

It  appeared  on  the  trial,  that  the  testator  Maybury  was  onl\'  the  mortgagee  for  an 
unexpired  term  of  1000  years;  for  which  term  only,  therefore,  the  defendants  had 
power  to  sell  the  premises.  On  the  6th  of  April,  1844,  they  gave  the  plaintiff  notice 
of  this.  The  plaintiff  refused  to  accept  a  conveyance  of  the  term,  and  called  upon 
the  defendants  to  perform  their  contract  of  sale  by  conveying  the  property  to  him 
absolutely:  and  he  continued  in  possession  of  the  premises  until  December  1845 
refusing  to  pay  any  rent.  On  the  20th  of  December,  the  defendants  levied  a  distress 
on  the  premises  for  £20,  a  year's  rent  alleged  to  be  due  on  the  24th  of  June  preceding. 
It  appeared  that  Mountain's  tenancy  had  been  regularly  determined  on  the  24th  of 
June,  1844,  by  a  notice  to  quit. 

Under  these  circumstances,  the  learned  Judge  was  of  opinion  that  the  plaintiff, 
from  Mitlsummer  1844,  was  tenant  from  year  to  year  of  the  premises  to  the  defen- 
dants ;  and  under  his  direction  the  defendants  had  a  verdict,  leave  being  reserved  to 
the  plaintiff  to  move  to  enter  a  verdict  for  him  for  201.  10s. 

In  Easter  term,  Humfrey  obtained  a  rule  nisi  accordingly,  and  for  a  new  trial,  on 
the  ground  of  misdirection  ;  against  which 

[604]  Whitehurst  now  shewed  cause.  The  ruling  of  the  learned  Chief  Justice  was 
correct.  The  instrument  of  the  28th  of  October,  184.3,  was  not  merely  an  agreement 
for  a  future  lease,  but  an  actual  lease  to  the  plaintilf,  to  come  into  operation  on  the 
determination  of  Mountain's  tenancy,  on  the  24th  of  June  following.  Until  that 
period  he  was  either  tenant  to  Mountain,  or  had  an  interesse  termini  in  the  premises. 
The  defendants  were  therefore  in  a  position  which  entitled  them  to  distrain,  unless 
that  right  was  affected  by  the  subsequent  agreement  for  the  purchase  of  the  premises 
by  the  plaintift'.     This  rule  was  moved  on  the  authority  of  the  case  of  Bitnk  v.  Hunter 
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(5  B.  &  Aid.  322),  which,  no  doubt,  established  the  principle  that  there  can  be  no 
distress  unless  there  be  a  contract  for  an  actual  demise,  at  a  specific  rent.  The 
questions  therefore  are,  first,  was  this  instrument  a  contract  for  an  actual  demise ; 
and  secondlv,  did  it  subsist  notwithstanding  the  subsequent  agreement  to  sell?  The 
principles  appliealjle  to  the  first  of  these  questions  are  fully  stated  in  the  recent  case 
of  Curlinij  V.  ^fill.i  (6  Man.  &  G.  182).  It  is  there  laid  down,  that  the  intention  of 
the  parties  is  that  which  is  to  be  looked  to ;  and  that,  where  theie  is  an  instrument 
whereby  one  party  is  to  give  possession,  and  the  other  to  take  it,  that  is  a  lease, 
unless  it  can  be  clearly  collected  from  the  instrument  itself,  that  it  is  merely  an 
agreement  preparatory  to  a  lease  to  be  afterwards  made.  Now  it  is  clear  from  the 
nature  and  terms  of  this  instrument,  that  it  was  intended  finally  to  create  between 
the  parties  the  relation  of  landlord  and  tenant.  It  is  obvious  that  this  is  so  as  between 
Mountain  and  the  plaintiff;  and  Mountain,  in  pursuance  of  the  previous  agreement 
made  with  him,  is  to  be  exonerated  from  his  tenancy  on  the  2-Hh  of  June  following. 
And  the  plaintiff  agrees  immediately  to  do  work  upon  the  premises,  which  he  certainly 
would  not  do  without  the  security  of  a  pi'esent  demise.  The  amount  of  the  rent,  and 
the  time  of  [605]  payment  of  it,  are  settled  by  the  instrument  itself.  It  was  clearly 
intended  by  all  parties  to  operate  as  a  present  demise,  from  the  21th  of  June  then 
next,  the  defendants  retaining  the  right  of  distress  in  case  of  non-payment  by  Mountain 
of  the  intermediate  rent,  but  the  commencement  of  the  plaintiff's  tenancy  not  being 
conditional  upon  that  payment.  If,  as  is  plain,  it  is  a  lease  from  Mountain,  why 
should  any  further  instrument  be  necessary  fiom  the  defendants?  It  is  clear  all  the 
parties  had  the  same  intention. 

Secondly,  assuming  that  the  instrument  of  the  28th  of  October,  1843,  amounted 
to  a  lease,  it  was  not  affected  by  the  subsequent  agreement  for  the  sale  of  the  premises. 
The  plaintiff'  being  in  possession  of  the  premises  on  the  24th  of  June,  he  then  became 
possessed  of  the  term  to  all  intents  and  purposes:  Bac.  Abr.  liCases,  (M.);  Shep. 
Touch.  304.  How  could  that  term,  which  had  previously  passed  out  of  the  lessor, 
be  put  an  end  to  by  the  sale  of  the  premises  'I  That  agreement  was  not  intended  by 
either  piivty  to  defeat  the  term,  nor  was  it  in  their  contemplation  that  there  should 
be  a  surrender  of  the  lease  in  case  the  sale  went  off.  Due  d.  Gray  v.  Stanioa  (1  .M.  & 
W.  701)  is  precisely  in  point  as  to  this  part  of  the  case.  It  will  be  said  on  the  other 
side,  that  the  plaintifi",  by  the  agreement  of  the  6th  of  March,  became  tenant  at  will. 
But  he  was  then  tenant  to  Mountain,  and  the  agreement  clearly  could  not  put  an  end 
to  that  term.  Then,  Ijefore  the  24th  of  June,  namely,  on  the  6th  of  April,  it  became 
known  to  both  parties,  that  the  defendants  had  not  the  estate  they  wore  supposed  to 
have  eontracted  to  sell.  Was  the  tenancy  put  an  end  to  then  !  Clearly  not;  for  the 
term  had  vested  upon  entry.  [Piatt,  B.  The  (piestion  is,  to  what  are  we  to  refer  the 
entry  on  the  24th  of  June  ?]  The  law  refers  it  to  the  piovious  lease,  if  it  be  one.  If 
the  defendants  could  not  distrain,  neither  could  they  maintiiin  [606]  use  and  occupa- 
tion, and  the  premises  would  be  wholly  unproductive :  iVinkrhottom  v.  Ingham 
(10  Jur.  4,  Q.  B.). 

Humfrey,  contra.  The  instrument  of  28th  October,  1843,  operated  only  as  an 
agreement  for  a  future  lease.  The  defendants  agree  to  exonerate  Mountain  from  his 
tenancy  only  on  the  condition  of  his  paying  the  rent  up  to  the  24th  of  June,  which 
shews  they  did  not  intend  it  as  a  present  lease  to  the  plaintiff.  He  entered  as  tenant 
to  Mountain  ;  then,  before  that  tenancy  determined,  came  the  agreement  for  the 
purchase,  which,  perhaps,  made  him  tenant  at  will ;  but  at  no  time  was  ho  in  as  tenant 
from  year  to  year  to  the  defendants.  The  case  of  Doe  d.  (Iraii  v.  Slanion  shews,  that 
a  party  who  enters  into  premises  tinder  an  agreement  for  the  purchase  of  them,  is 
only  a  tenant  at  will.  The  defendants  have  contracted  to  make  a  good  title  to  the 
premises  in  fee  ;  they  cannot  now  take  advantage  of  their  own  default,  and  say  the 
plaintiff  is  only  their  yearly  tenant.  [Pollock,  G.  B.  Jhe  d.  Grai/  v.  Slanion  is  a 
direct  authority  against  you  as  to  this  point.)  Tlion  the  remaining  question  is, 
whether  this  instrument  is  an  actual  lease  or  not.  [Pollock,  U.  B.  If  it  is  a  lease  as 
regards  Mountain,  which  it  is  clear  it  is,  can  anybody  imagine  that  it  is  not  a  lease  as 
regards  the  defendants?] 

Per  Curiam. (i)     The  instrument   is  clearly  a  lease;   and  if   so,  Doe  d.  Gray  v. 

(b)  Pollock,  C.  B.,  Kolfe,  B.,  and  Piatt,  B. 
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Stanion  is  a  direct  authority  that  it  was  not  avoided  by  the  subsequent  agreement  of 
purchase. 

Rule  discharged. 


[607]  Drake  v.  Pickford.  June  10,  1846. — Where  a  defendant  is  under  terms  to 
take  short  notice  of  trial,  if  necessar}^  it  lies  upon  the  plaintiff  to  shew  the 
necessity  of  a  shorter  notice  than  the  ordinary  one.  And  where  the  defendant 
being  under  such  terms,  the  plaintiff  delivered  a  replication  on  the  14th  of  May, 
which  on  the  19th  he  abandoned,  and  delivered  another  with  the  similiter  added  ; 
on  the  21st  obtained  an  order  to  try  before  the  sheriff;  on  the  23id  delivered 
the  issue  with  notice  of  trial  foi'  the  28th ;  and  on  the  latter  day  tried  the  cause 
as  undefended,  and  obtained  a  verdict,  the  Court  set  it  aside  with  costs,  on  the 
ground  that  the  plaintiff  had  had  time  to  give  the  ordinary  notice. 

[S.  C.  15  L.  J.  Ex.  346.     Referred  to.  Pretty  v.  Nauscawen,  1873,  L.  R.  9  Ex.  44.] 

A  rule  had  been  obtained,  calling  upon  the  plaintiff  to  shew  cause  why  the  verdict 
obtained  by  him  on  the  trial  of  this  cause  should  not  be  set  aside,  on  the  ground  that 
due  notice  of  trial  had  not  been  given.  It  appeared  that,  on  the  7th  of  April,  the 
defendant  obtained  an  order  for  further  time  to  plead,  on  the  terms  (amongst  others) 
of  taking  short  notice  of  trial,  if  necessary.  On  the  17th  another  order  was  obtained 
for  further  time  to  plead,  and  the  defendant  not  having  pleaded  accordingly,  the 
plaintifl'  on  the  23rd  signed  judgment,  which  judgment,  on  the  28th,  was  set  aside 
on  payment  of  costs.  On  the  1st  of  May  the  defendant  pleaded  ;  on  the  14th  a 
replication  was  delivered;  on  the  16th  the  plaintiff  served  a  demand  of  rejoinder; 
on  the  19th  he  gave  notice  of  abandoning  his  replication,  and  delivered  a  fresh 
replication,  with  a  similiter  added  thereto.  On  the  21st  an  order  was  obtained  by 
the  plaintiff  to  tr}'  before  the  sheriff,  and  on  the  23rd  the  issue  was  delivered,  with 
notice  of  trial  for  the  28th  ;  on  which  day,  the  defendant  not  appearing,  the  cause 
was  taken  as  an  undefended  one,  and  the  plaintiff  obtained  a  verdict. 

Charnock  now  shewed  cause  against  the  above  rule.  The  order  of  the  7th  of 
April,  whereby  the  defendant  was  bound  to  take  short  notice  of  trial,  if  necessary, 
was  never  vacated,  and  therefore  remained  in  force  on  the  23rd  of  May.  The  effect 
of  it  was,  that  the  defendant  should  take  short  notice  of  trial,  if  necessary,  when- 
ever the  order  to  try  should  be  obtained.  [Alderson  B.  That  part  of  the  order  was 
all  wiped  away  by  your  judgment.]  When  the  judgment  was  set  aside,  the  parties 
were  remitted  to  their  former  position,  and  the  plaintiff  was  to  give  such  notice  when- 
ever the  cause  was  ripe  for  trial.  [Alderson,  B.  The  defendant  is  to  take  short 
notice  of  trial,  if  necessary.  How  [608]  could  it  be  necessary,  upon  a  plea  delivered 
on  the  1st  of  May,  for  a  trial  on  the  28th?]  The  order  for  trial  was  not  made  until 
the  21st.  [Alderson,  B.  You  might  have  obtained  it  before.  You  are  to  make  out 
the  necessity  of  short  notice  of  trial.]  Charnock  cited  Lush's  Practice,  p.  398  ;  and 
Dkjnam  v.  tbbotson  (3  M.  &  W.  431). 

Alderson,  B.  A  defendant  is  not  bound,  under  such  an  order  as  this,  to  take 
short  notice  of  trial,  if  the  plaintiff  can  give  him  the  ordinary  notice ;  that  is,  unless 
he  is  unable  to  give  it  using  reasonable  diligence.  Here  issue  was  really  joined  on 
the  14th,  on  which  day  the  plaintiff  delivered  his  replication  ;  at  all  events,  the  parties 
were  fully  at  issue  on  the  19th,  and  the  plaintiff"  might  on  the  20th  have  given  the 
ordinary  eight  days'  notice ;  or  if  he  was  really  unable  to  do  that,  which  does  not 
appear  to  have  been  the  case,  he  might  have  obtained  the  order  to  try  before  the 
sheriil',  with  the  terms  that  the  defendant  should  take  short  notice  of  trial.  The  rule 
must  be  absolute,  and  with  costs. 

The  other  Barons  concurring, 

Rule  absolute,  with  costs. 
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Peyton  and  Another  v.  Wood.  June  12,  1846. — A  writ  of  distringas  may  issue 
within  a  reasonable  time  after  the  expiration  of  four  months  from  the  issuing  of 
the  writ  of  summons. 

[S.  C.  4  D.  &  L.  19  ;  15  L.  J.  Ex.  347] 

Humfrey  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the 
writ  of  di.stringas  issued  in  this  cause  should  not  be  set  aside,  on  the  ground  that  it 
had  issued  more  than  four  months  after  the  issuing  of  the  writ  of  summons.  The 
writ  of  summons  issued  3rd  November,  1845;  the  distringas  was  obtained  ■29th 
April,  1846. 

[609]  Bovill  shewed  cause.  It  is  obvious  that  a  writ  of  distringas  may  issue  more 
than  four  months  after  the  issuing  of  the  writ  of  summons  ;  for  the  plaintiff  has  the 
whole  of  the  last  day  of  the  four  months  in  which  to  serve  the  writ  of  summons. 
And  jV</rma>i  v.  IFinier  (5  Bing.  N.  C.  278),  Uiomage  v.  Ran  (9  Dowl.  P.  C.  559),  and 
I'earce  v.  Simin  (7  M.  &  W.  543),  are  all  authorities  that  it  may. 

Humfrey,  contra.  Abbott  v.  Killi/  (3  Bing.  N.  C.  47.S),  and  Lemon  v.  Lemon 
(2  Scott,  506),  are  express  authorities,  that  a  distringas  issued  after  the  expiration  of 
the  writ  of  summons  is  irregular.  If,  indeed,  a  continuing  writ  of  summons  have 
subsequently'  issued,  the  distringas  may  be  founded  upon  that.  In  Norman  v.  JFinltr 
there  was  an  alias  and  pluries  writ  of  summons  ;  in  Pearce  v.  Swain  there  was  an  alias. 
[Alderson,  B.     But  the  distringas  was  founded  upon  the  original  writ  of  summons.] 

PoLi.uCK,  C.  B.  The  cases  relied  on  by  Mr.  Humfrey  are  overruled  by  Norman 
V.  irinter,  or  at  all  events  ))y  I'larce  v.  Swain.  When  the  four  months  have  elapsed, 
it  becomes  a  question  for  the  discretion  of  the  Court,  whether  the  distringas  has 
issued  within  a  reasonable  time  afterwards. 

At.DKKKUN,  B.  It  is  impossible  to  get  over  the  fact,  that  the  writ  of  summons 
may  be  served  on  the  last  day  of  the  four  months. 

RoLFE,  B.  The  third  section  of  the  Uniformity  of  Process  Act  is  entirely  silent 
as  to  the  time  within  which  a  distringas  may  issue. 

Rule  discharged,  with  costs. 

[610]  Thompson  v.  Gordon.  June  12,  1846. — The  attorney  for  a  defendant  in  a 
cause  in  this  court  signed  an  undertaking,  whereby,  in  consideration  of  the 
plaintiff's  agreeing  to  suspend  execution  on  the  judgment,  he  undertook  to  make 
an  arrangement  with  him  respecting  the  payment  of  the  debt  and  costs,  prior  to 
the  defendant's  being  discharged  from  prison  on  other  detainers ;  or,  in  the  event 
of  the  plaintiff's  not  agieeing  to  the  terms  offered,  to  inform  him  in  sufficient 
time  of  the  defendant's  intended  discharge,  so  that  the  plaintiff  might  not  be 
deprived  of  his  power  of  lodging  a  detainer  against  him:  — Held,  that  this  was 
not  such  an  undertaking  as  the  Court  could  enforce  summarily,  inasmuch  as  they 
could  not  measure  the  damages  sustained  by  the  non-performance  of  it. — Semble, 
the  Court  has  power  to  enforce  the  porfoimancc  by  an  attorney  of  an  undertaking 
given  by  him  as  attorney  in  a  cause  in  this  Court,  though  he  be  not  an  attorney 
on  the  roll  of  this  Court. 

[S.  C.  4  D.  &  L.  49 ;  15  L.  J.  Ex.  344  ] 

A  rule  had  been  obtained,  calling  upon  Mr.  li.  F.  Long,  an  attorney,  (but  not  of 
this  Court),  to  shew  cause  why  he  should  not  pay  over  to  the  plaintiff,  pursuant  to 
his  undertaking,  the  sum  of  691.  10s.  6d.,  being  the  amount  of  the  debt  and  costs  in 
this  action.  The  plaintitl'  sued  the  defendant  in  this  Court,  on  a  promissory  note  for 
531.  5s.  ;  and  on  the  pro|)osal  of  Mr.  Long,  who  was  the  attorney  for  the  defendant, 
the  plaintiff  accepted  a  judge's  order  for  paynient  by  the  defendant  of  the  debt  aiid 
costs,  amounting  to  691.  10s.  6d.,  upon  which  order  Knal  judgment  was  signed  in 
May,  1845.     Mr.  Long  then  sent  to  the  plaintiff  the  following  letter  : — 

"Sir,— 

Yourself  v.  Gordon. 

"  In  consideration  of  your  agreeing  to  suspend  execution  upon  this  judgment,  I 
hereby  undertake  to  make  an  arrangement  with  you  lespccting  the  payment  of  the 

Ex.  Div.  IX.— 32 


994  EX    PARTE    FOULKES  15M.&W.6U. 

debt  and  costs  prior  to  Mr.  Gordou  being  discharged  from  prison  under  his  present 
detainers ;  or,  in  the  event  of  your  not  agreeing  to  the  terms  offered  by  me,  to  inform 
you  in  sufficient  time  of  Mr.  Gordon's  intended  discharge,  so  that  you  may  not  be 
deprived  of  your  power  of  lodging  a  detainer  against  him  in  this  action.  Your  reply, 
approving  of  this  arrangement,  will  oblige. — I  am.  Sir,  yours  truly, 

"  RoBT.  FuRNis  Long." 

The  plaintiff  sent  a  reply,  signifying  his  assent  to  this  proposal,  and  accordingly 
forbore  to  charge  the  defendant  in  execution,  who  was  discharged  from  prison  a  few 
months  afteiwards.  Mr.  Long,  however,  made  no  arrangement  oi'  ofl'er  of  arrangement 
with  the  plaintiff  for  payment  of  the  [611]  debt  and  costs,  nor  was  the  plaintiff 
apprised  of  the  defendant's  discharge  until  January,  1846. 

Petersdorff  shewed  cause.  First,  Mr.  Long  not  being  an  attorney  of  this  Court, 
the  undertaking  cannot  be  enforced  against  him  here.  In  Sharp  v.  Hawker  (3  Bing. 
N.  C.  66),  the  Court  of  Common  Pleas  refuseil  to  interfere  to  compel  an  attorney  to 
pay  over  money  which  he  had  received  as  attorney  in  an  action  brought  in  that  Court, 
as  he  was  not  an  attorney  in  the  Common  Pleas.  [Alderson,  B.  tie  has  signed  an 
undertaking  as  attorney  in  the  cause  in  this  Court.  Has  he  not  therebj'  given  us 
jurisdiction  ?  We  cannot  allow  him  to  practise  in  this  Court  without  authority,  and 
then  throw  oft'  his  responsibility.]  Secondly,  here  is  no  engagement  to  pay  over 
money,  but  merely  to  make  an  arrangement,  or  furnish  information.  The  Court  has 
no  means  of  measuring  the  damages  sustained  by  the  non-performance  of  it. 

T.  Jones,  contra.  The  Court  will  interfere  to  compel  the  attorney  substantially 
to  perform  his  undertaking,  by  paying  over  the  debt  and  costs,  which  have  been  lost 
altogether  by  his  non-performance  of  it. 

Per  Curiam.  This  is  merely  an  engagement,  either  to  offer  some  terms  of  settle- 
ment, or,  if  the  plaintiff  does  not  agree  to  them,  to  give  him  information  when  the 
party  is  about  to  be  discharged  from  prison  :  it  is  not  an  engagement  to  pay.  It  is 
clearly  the  subject  of  an  action  only  ;  the  Court  have  no  means  of  ascertaining  what 
is  the  amount  of  damage  received  by  the  plaintiff.  He  may  bring  his  action,  and  then 
the  jury  will  say  how  much  the  custody  of  the  debtor  was  worth, — perhaps  it  was  the 
whole  debt,  perhaps  nothing. 

Rule  discharged,  without  costs. 


[612]  Ex  PARTE  FouLKES.  June  12,  1846.— Under  the  8  &  9  Vict.  c.  127,  s.  1,  a 
party  may  be  imprisoned  for  non-payment  of  a  debt  not  exceeding  £20,  due  upon 
a  judgment,  although  the  judgment-debt  originally  exceeded  £20. — A  warrant 
of  commitment  under  that  act,  by  the  judge  of  the  Palace  Court,  ordered  that  a 
defendant  should  be  committed  for  the  term  of  twenty  days  to  the  common  gaol 
wherein  debtors  under  judgment  and  in  execution  of  the  superior  courts  of  justice 
may  be  confined  in  the  county  of  Surrey ;  and  was  directed  to  H.  H.,  an  officer 
of  the  said  court,  and  to  the  keeper  of  the  debtors'  prison  above  mentioned,  for 
the  county  of  Surrey  ;  and  the  defendant  was  imprisoned  under  it  in  Horse- 
mongerlane  Gaol,  being  the  only  debtors'  prison  for  the  county  of  Surrey. — Held, 
first,  that  the  warrant  was  properly  directed  to  and  executed  by  H,  H.,  notwith- 
standing s.  13  of  the  act,  saving  the  right  of  the  high  bailift' of  Westminster  to 
the  execution  of  process ;  secondly,  that  the  twenty  days'  imprisonment  began  to 
run  from  the  time  of  the  defendant's  being  actually  lodged  in  prison  under  the 
warrant ;  and  thirdly,  that  the  place  of  imprisonment  was  sutficieutly  designated 
in  the  warrant. 

[S.  C.  15  L.  J.  Ex.  300.     Referred  to,  Henderson  v.  Presto7i,  1888,  21  Q.  B.  D.  365.] 

Lush  had  obtained  a  writ  of  habeas  corpus,  to  bring  up  the  body  of  Thomas 
Foulkes,  a  prisoner  in  the  custody  of  the  keeper  of  the  debtors'  prison  in  the  county 
of  Surrey,  in  order  to  his  being  discharged,  on  the  ground  of  the  invaliditj'  of  the 
order  of  committal.  It  appeared  that  he  had  been  confined,  since  the  8th  of  June,  in 
Horsemongerlane  Gaol,  which  is  the  only  common  debtors'  prison  for  the  county  of 
Surrey,  under  a  warrant  or  order  of  committal  from  the  Palace  Court  at  Westminster, 
of  which  the  following  is  a  copy  : — 
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"In  the  Court  of  her  Majesty's  Palace  at  Westminster,  an  inferior  court  for  the 
recovery  of  debts.  At  a  court  held  the  20th  day  of  February,  a.d.  18-t6,  at  the 
Court  House,  Westminster,  within  the  jurisdiction  of  the  Court.  Whereas  Thomas 
Foulkes,  at  the  time  of  the  application  for  and  granting  the  summons  hereafter 
mentioned,  was,  and  now  is,  indebted  to  James  HoUick  Davis  in  the  sum  of  -11.  10s., 
and  no  more,  besides  costs  of  the  suit,  amounting  to  51.  5s.,  by  virtue  of  a  judgment 
obtained  in  her  Majesty's  Court  of  Exchequer  of  Pleas  at  Westminster,  on  the  Sth  day 
of  November,  A.D.  1845.  And  whereas  the  said  James  HoUiek  Davis  did,  on  the 
14th  day  of  February  in  this  present  year,  obtain  a  summons  fiom  this  Court,  in  the 
form  prescribed  by  an  act  for  the  bettei'  securing  the  payment  of  small  debts,  jjassed 
in  the  session  of  Parliament  held  in  the  eighth  and  ninth  years  of  the  reign  of  her 
present  Majesty,  and  upon  an  application  by  him  in  writing  according  to  the  form 
given  by  the  said  act;  and  the  said  Thomas  Foulkes,  at  the  time  of  granting  such 
summons,  resided  and  was,  and  now  resides  and  is  within  the  jurisdiction  of  [613] 
the  Court ;  b}'  which  summons  the  said  Thomas  Foulkes  was  re(|uired  to  appear 
before  this  Court  at  the  Court  House  aforesaid  this  dav.  And  whereas  the  said 
Thomas  Foulkes  bath  been  duly  seived  with  the  said  summons  within  the  jurisdiction 
of  this  Court,  but  he  hath  not  attended  as  required  by  the  said  summons,  and  hath 
not  alleged  a  sufficient  excuse  for  not  attending.  Now  I  do  therefore  order,  that  the 
said  Thomas  Foulkes  shall  be  committed  for  the  term  of  twenty  days  to  the  common 
gaol,  wherein  debtors  under  judgment  and  in  execution  of  the  superior  courts  of 
justice  may  be  confined  within  the  county  of  Surrey,  in  which  the  said  Thomas  Foulkes 
is  now  residing. 

"William  Cokkie,  barrister-at-law  and  judge  of  the  s.iid 
Court,  from  the  time  the  said  summons  was  applied 
for  to  the  present  time. 
"  To  Henry  Henrick,  an  officer  of  the 

said  court,  and  to  the  Keeper  of  the 

Debtors'  Prison  (above  mentioned) 

for  the  county  of  Surrey." 

Lush  now  moved  that  the  prisoner  be  discharged  out  of  custody.  First,  the 
warrant  is  bad  for  omitting  to  state  that  the  defendant  is  indebted  in  respect  of  a  debt 
which  originally  did  not  exceed  £20.  The  stat.  7  &  8  Vict.  c.  96,  s.  57,  took  away 
the  right  of  arrest  on  final  process  in  cases  where  "  the  sum  recovered  by  the  action  " 
did  not  exceed  £20;  and  when  the  stat.  8  &  9  Vict.  c.  127,  s.  1,  gave  the  power  of 
commitment  in  cases  where  "  any  person  is,  or  shall  be,  indebted  to  an}-  other  in  a 
sum  not  exceeding  £20,  besides  costs  of  suit,  by  force  of  any  judgment  obtained,  or 
of  any  order  for  the  payment  thereof,  or  of  any  costs  in  any  court,"  it  must  be  con- 
sidered to  have  conferied  the  power  ii}  the  same  cases  only  from  which  the  former 
.statute  had  taken  away  the  right  of  arrest,  namely,  ca.ses  where  the  judgment  debt 
originally  did  not  exceed  £20.  The  two  statutes  are  in  pari  materia.  Here,  how- 
ever, it  is  quite  consistent  with  the  language  of  the  [614]  warrant  of  commitment 
that  the  sum  of  41.  10s.  mentioned  in  it  may  have  been  the  lialance  of  a  larger  sum  of 
£100.  Where  the  debt  due  by  force  of  the  judgment  originally  exceeded  £20,  the 
party  is  still  liable  to  bo  taken  on  a  ca.  sa.  issuing  out  of  the  superior  courts  ;  he 
ought  not,  therefore,  in  such  case  to  be  liable  to  commitment  in  execution  under  this 
act  by  an  inferior  court. 

Secondly,  under  the  13th  section  of  the  8  ife  9  Viet.  c.  127,  the  execution  of  this 
process  belonged  to  the  high  bailiff  of  Westminster,  and  the  judge  of  the  Palace 
Court  had  no  authority  to  delegate  it  to  one  of  his  own  officers.  That  section 
expressly  enacts,  that,  "  until  Pailiamcnt  shall  otherwise  direct,  the  execution  of  all 
process  issuing  out  of  any  of  the  last  mentioned  courts  [i.e.,  inter  alia,  inferior  courts 
of  record  for  the  recovery  of  debts],  the  jurisdiction  of  which  shall  inclinlc  the  city 
and  liberty  of  Westminster,  or  any  part  thereof,  shall  belong  to  the  high  b.uliUs  of 
AVestniinster." 

Thirdly,  the  warrant  is  bad  for  not  specifying  distinctly  the  gaol  in  which  the 
party  was  to  be  impiisoned,  and  not  being  directed  to  the  keeper  of  that  gaol.  It 
only  directs  that  the  party  shall  be  committed  for  twenty  days  "  to  the  common  gaol 
wherein  debtors  under  judgment  and  in  execution  of  the  superior  courts  of  justice 
may  be  confined  within  the  county  of  Surrey,"  and  the  direction  is  merely  "  to  the 
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keeper  of  the  debtors'  prison  (above  mentioned)  for  the  county  of  Surrey."  This  is 
altogether  uncertain  and  informal.  [Per  Curiam.  It  appears  that  Horsemongerlane 
gaol  is  the  only  debtors'  prison  in  the  county  of  Surrey.] 

Fourthly,  the  warrant  does  not  state  from  what  day  the  twenty  days'  imprison- 
ment is  to  be  computed.  It  is  dated  on  the  20th  of  February  last,  and  the  party  is 
still  (on  the  12th  of  June)  a  prisoner  under  it.  [Alderson,  B.  Surely  the  imprisonment 
is  to  be  computed  from  the  day  when  the  party  is  lodged  in  gaol  under  the  warrant.] 
That  ought  to  be  expressed  in  the  commitment. 

[615]  Fifthly,  the  warrant  ought  to  have  stated,  in  accordance  with  the  third 
section  of  the  act,  that  the  defendant  was  to  be  imprisoned  for  the  term  theiein  men- 
tioned, or  until  he  should  be  duly  discharged  by  order  of  the  Court.  In  its  present 
form,  it  would  seem  to  authorize  his  detention  for  the  whole  twenty  days,  though  he 
may  have  paid  the  debt  and  costs  the  day  after  his  committal,  (a) 

Pollock,  C.  B.  I  am  of  opinion  that  the  prisoner  is  not  entitled  to  his  discharge 
on  any  of  the  grounds  which  have  been  stated.  With  respect  to  the  first  and 
principal  point  in  this  case,  I  am  of  opinion  that  the  8  &  9  Vict.  c.  127,  s.  1,  was 
intended  to  apply  to  all  judgment  debts  not  exceeding  the  sum  of  £20,  whether  the 
debt  originally  exceeded  that  amount  or  not.  That  is  the  obvious  grammatical 
construction  of  the  words  of  the  act  of  Parliament,  and  I  see  no  reason  for  limiting 
their  efi'ect.  Then  as  to  the  argument  that  the  execution  of  the  warrant  belongs  to 
the  high  bailiff,  the  2nd  section  of  the  act  enacts,  that  "every  bailiff  or  messenger  to 
whom  any  such  order  shall  be  issued,  or  who  shall  be  acting  as  an  officer  of  the  high 
bailiff  of  Westminster  or  of  Southwark,  in  the  execution  of  any  such  order  to  such 
high  bailiff,  shall  be  thereupon  empowered  to  take  the  body  of  the  person  against 
whom  such  order  shall  be  made,  and  all  constables  and  other  peace  officers  within 
their  several  jurisdictions  shall  aid  in  the  execution  of  every  such  order."  Then 
comes  the  13th  section,  the  object  of  which  was  to  preserve  the  privileges  of  the  high 
bailiff ;  but,  reading  that  section  together  with  the  second,  it  is  clear  that  it  was  not 
intended  to  prevent  other  officers  of  the  courts,  to  whom  the  process  might  be 
directed,  from  executing  it  within  the  city  and  liberty  of  Westminster. 

Alderson,  B.  I  entertain  no  doubt  that  a  party  may  [616]  lawfully  be  com- 
mitted and  detained  in  custody,  under  this  act,  for  a  judgment  debt  not  exceeding 
£20,  although  the  sum  due  upon  the  judgment  may  originally  have  exceeded  that 
amount.  This  appears  to  me  to  be  plain  from  the  words  of  the  first  section,  which 
authorizes  the  imprisonment  of  any  person  who  "  shall  be  indebted  in  a  sum  not 
exceeding  £20,  besides  costs  of  suit,  by  force  of  any  judgment  obtained,"  &c.  Here 
the  party  is  committed  for  non-payment  of  a  debt  not  exceeding  £20,  that  is  to  say, 
41.  10s.,  due  from  him  by  virtue  of  a  judgment  obtained  in  this  Court.  And  this 
construction  leads  to  no  absurdity.  The  intention  of  the  legislature  was  to  give  a 
limited  ca.  sa.,  in  all  cases  where  the  amount  of  the  judgment-debt  did  not  exceed 
£20.  The  next  question  is,  whether  the  process  has  been  executed  by  the  proper 
officer.  I  am  of  opinion  that,  under  the  second  section,  the  process  was  properly 
executed  by  the  officer  of  the  Court  who  is  specified  in  it,  and  to  whom  it  is  directed 
byname.  The  object  of  the  13th  section  was  merely  to  preserve  the  privileges  of 
the  high  bailiffs  of  Westminster  and  Southwai'k,  but  not  to  give  to  them  the  exclusive 
right  to  the  execution  of  process  within  those  jurisdictions.  Then  with  respect  to 
the  place  of  the  imprisonment,  the  defendant  is  committed  to  the  common  gaol  for 
debtors  in  the  county  of  Surrey,  and  it  appears  that  there  is  but  one  common  gaol 
for  debtors  in  that  county,  namely,  that  in  which  the  prisoner  has  been  confined. 
And  as  to  the  duration  of  the  imprisonment,  I  think  it  is  clear  that  it  begins  to  run 
from  the  day  on  which  the  prisoner  was  actually  lodged  in  the  gaol,  namely,  the  8th 
of  June  ;  he  will,  therefore,  be  entitled  to  his  discharge  on  the  28th. 

RoLFE,  B.  I  am  of  the  same  opinion.  With  respect  to  the  objection,  that  it 
ought  to  have  been  stated  in  the  warrant  from  what  day  the  imprisonment  was  to 
begin,  I  think  the  act  of  Parliament  sufficiently  expresses  that  it  is  to  date  from  the 
time  of  the  debtor  being  lodged  in  gaol.  It  would  be  impossible  to  fix  a  date  in  all 
cases,  because  it  [617]  could  not  be  known  beforehand  how  long  it  might  be  before 
the  paity  was  apprehended.     Then  with  respect  to  the  amount  of  the  debt,  the  words 

(a)  The  learned  counsel  also  took  some  formal  objections  to  the  return  to  the 
habeas  corpus,  but  the  Court  amended  the  return  instauter. 
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of  the  tiist  section  are  clear  and  express.  It  begins  by  reciting,  "  that  it  is  expedient 
and  just  to  give  creditors  a  further  remedy  for  the  recovery  of  debts  due  to  them  ; " 
and  then  it  gives  the  power  of  imprisonment  in  the  case  of  any  person  who  shall  be 
indebted  in  a  sum  not  exceeding  £20,  besides  costs  of  suit,  by  force  of  any  judgment. 
Those  words  are  very  clear,  and  authorize  the  imprisonment  of  the  defendant,  for  he 
was  indebted  in  a  sum  under  £20  by  force  of  a  judgment. 

Plait,  B.  I  own  I  was  at  first  a  good  deal  struck  by  the  argument  drawn  from 
a  comparison  of  the  enactments  of  the  7  &  8  Vict.  c.  96,  s.  57,  and  the  8  &  9  Vict. 
c.  127,  s.  1  ;  but  I  am  now  .satisfied  that  the  argument  is  not  sustainable,  and  that 
if  the  legislature  had  had  the  limited  oliject  contended  for  by  Mr.  Lush,  they  would 
have  used  the  words  of  the  former  act,  and  given  the  power  of  commitment  oidy 
where  the  sum  recovered  in  the  action  did  not  exceed  the  sum  of  £20. 

Prisoner  remanded. 

Thk  Dean  and  Chapter  of  Ely  v.  Cash.  June  12,  1846. — The  Limitation  Act, 
3  it  4  Will.  4,  e.  27,  s.  2,  enacts,  that  no  person  shall  bring  an  action  to  recover 
any  land  (which,  by  s.  1,  includes  tithes)  but  within  twenty  years  next  after  the 
right  to  bring  such  action  has  accrued  to  him,  or  some  person  through  whom  he 
claims  : — Held,  that  this  statute  does  not  operate  to  prevent  the  tithe-owner 
from  recovering  tithes  as  chattels  from  the  occupier,  although  none  had  been  set 
out  for  twenty  years ;  but  that  it  is  confined  to  cases  where  there  are  two  parties, 
each  claiming  an  adverse  estate  in  the  tithes. 

[S.  C.  15  L.  J.  Ex.  341.     Referred  to,  Edaile  v.  Payne,  1884,  32  W.  R.  286.] 

The  following  case  was  sent  by  the  Lord  Chancellor  for  the  opinion  of  this  Court. 

King  Henry  the  Eighth,  by  letters  patent,  dated  &c.,  granted  to  the  Dean  and 
Chapter  of  Ely,  and  their  succes.sors,  the  manor,  rectory,  and  parsonage  of  Lakenheath, 
in  the  county  of  Suffolk,  and  all  tithes,  oblations,  &c.,  there-[618]-unto  belonging; 
by  virtue  whereof  the  said  Dean  and  Chapter  have  ever  since  been,  and  still  are, 
seised  in  fee  of  the  said  rectory,  &c.  Within  the  parish  of  Lakenheath  there  is  a 
large  tract  of  land,  called  Lakenheath  Fen,  which  was  formerly  uninclosed  and  common. 
In  the  reign  of  Charles  the  First,  an  act  of  Parliament  was  passed,  under  which 
Lakenheath  Fen  was  partially  drained,  inclosed,  and  allotted.  In  the  8  Geo.  3,  an 
act  of  Parliament  was  passed  for  draining  lands  in  Lakenheath,  under  which  the 
drainage  of  Lakenheath  Fen  was  improved,  by  means  whereof  the  fen,  which  had 
previously  titheable  things  of  veiy  inconsiderable  value,  was  brought  into  a  state  of 
cultivation,  and  about  fifty  years  ago  produced  titheable  matters  of  considerable  value, 
the  tithes  of  which  were  rectorial  tithes.  The  defendant,  from  December  1837,  to 
June  1841,  occupied  land  in  Lakenheath  Fen,  and  yearly  took  therefrom  titheable 
produce,  the  tithes  whereof  were  rectorial  and  praidial,  without  setting  out  or  paying 
the  tithes  of  the  said  titheable  matters.  In  January,  1840,  the  Dean  and  Chapter 
instituted  a  suit  in  Chanceiy  against  the  defendant,  to  recover  the  value  of  the  said 
tithes.  The  right  and  title  of  the  Dean  and  Chaptei'  of  Ely  to  the  tithes  of  Lakenheath 
Fen  did  not  first  accrue  to  them  within  twenty  years  next  l)efore  the  said  suit ;  the 
said  Uean  and  Chapter  were  not  in  possession  or  receipt  of  the  profits  of  such  tithes 
at  any  time  within  twenty  years  next  before  the  said  suit;  nor  was  any  acknow- 
ledgment of  their  title  to  the  tithes  given  to  them,  or  theii-  agent,  in  writing,  signed 
by  the  said  defendant,  or  by  any  other  person  in  possession  or  receipt  of  the  profits 
of  the  said  tithes,  at  any  time  within  twenty  years  next  before  the  said  suit.  In 
opposition  to  the  claim  of  the  Dean  and  Chapter,  the  defendant  relied  upon  and 
pleaded  the  3  &  4  Will.  4,  c.  27,  an  act  for  the  limitation  of  actions  relating  to  real 
property,  and  averred,  that  the  right  of  the  Dean  and  Chapter  to  bring  an  action  or 
suit  to  recover  the  said  tithes,  if  any,  did  not  first  accrue  to  [619]  them,  or  to  any 
person  through  whom  ihey  claim,  within  twenty  years  next  before  the  said  suit ;  ami 
that  neither  they,  nor  any  persons  through  whom  they  claim,  had,  in  respect  of  the 
estate  or  interest  therein  claimed  by  them,  been  in  possession  or  receipt  of  the  profits 
of  the  .said  tithes  within  twenty  years  next  before  the  said  suit ;  and  that  no  acknow- 
ledgment of  their  title  to  the  said  tithes  had  been  given  to  them,  or  their  agents,  in 
writing,  signed  by  the  defendant,  or  by  any  other  person  in  possession,  or  in  receipt 
of  the  profits  of  the  said  tithes,  within  twenty  years  next  before  the  said  suit.  For 
the  purposes  of  this  case,  it  is  to  be  assumed  that,  but  for  the  provisions  of  the  act  of 
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the  3  &  4  Will.  4,  c.  27,  the  Dean  and  Chapter  of  Ely,  as  rectors  of  the  rectory  and 
parish  of  Lakenheath  aforesaid,  were  entitled  to  the  tithes  of  all  the  several  titheahle 
matters  and  things  which  have  been  taken  by  the  defendant  as  aforesaid. 

The  said  plea  having  come  on  for  argument  before  the  Master  of  the  Rolls,  his 
Lordship  allowed  the  same  ;  and  the  plaintifF  having  appealed  from  his  decision  to 
the  Lord  Chancellor,  the  latter  directed  that  a  ease  should  be  submitted  to  the  Barons 
of  the  Exchequer  foi'  their  opinion,  on  the  following  question  : — Whether,  in  an  action 
of  debt  on  the  2  &  3  Edw.  6,  c.  13,  the  plaintiffs,  notwithstanding  the  statute  of 
3  &  4  Will.  4,  c.  27,  are  entitled  to  recover  from  the  defendant  treble  the  value  of 
the  prajdial  tithes  claimed  by  the  Dean  and  Chapter  of  Ely  in  the  said  suit. 
The  case  was  argued  on  the  1st  of  June,  by 

Martin,  for  the  plaintiffs.  The  question  to  be  decided  in  this  case  turns  on  the 
construction  to  be  put  upon  the  Limitation  Act,  3  &  4  Will.  4,  c.  27,  as  applicable  to 
tithes.  The  first  section  (the  interpretation  clause)  enacts,  that  the  word  "land" 
shall  extend  to  manors,  messuages,  and  all  other  corporeal  hereditaments  whatsoever, 
and  also  to  tithes.  [620]  Then,  by  sect.  2,  no  person  shall  make  any  entry  or  distress, 
or  bring  an  action  to  I'ecover  any  land  or  rent,  but  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such-  entry  or  distress,  or  to  bring  such  action,  first 
accrued  to  him,  or  to  some  person  through  whom  he  claims.  The  statute,  therefore, 
obviously  afl'ects  tithes,  as  an  estate  or  interest  in  the  land,  and  not  as  a  chattel.  In 
Com.  Dig.,  Disraes  (A.),  tithes  are  defined  to  be  "an  ecclesiastical  inheritance,  collateral 
to  the  land,  and  properly  due  to  an  ecclesiastical  person."  And  the  stat.  32  Hen.  8, 
c.  7,  s.  7,  while  it  gave  to  the  temporal  courts  the  right  of  recovering  tithes  in  the 
same  manner  as  land,  reserved  to  the  spiritual  courts  the  right  of  adjudicating  upon 
tithes  which  should  not  be  set  out,  and  ofl'erings,  which  are  mere  chattels.  Tithes  are 
an  interest  for  which  ejectment  may  be  brought :  Baldwin  v.  Wine  (Cro.  Car.  301  ; 
Sir  W.  Jones,  321),  Camel  v.  Claveiing  (2  Lord  Haym.  789)  But  this  question  is,  in 
truth,  already  determined  by  the  case  of  Grant  v.  EUis  (9  M.  &  W.  113),  in  which 
this  Court  held,  that  the  word  rent,  which  in  the  statute  is  coupled  with  land,  meant 
therein  an  estate  or  interest  in  a  rent,  and  did  not  apply  to  rents  leserved  on  ordinary 
leases ;  the  word  "  recover,"  in  the  second  section,  meaning  the  same  thing  as  "  obtain 
possession  or  seisin  of."  Applying  the  .same  principle  to  tithes,  which  are,  for  the 
purpose  of  the  act,  included  in  the  word  "  land,"  the  statute  is  plainly  confined  to  the 
estate  in  the  tithes,  and  does  not  apply  to  the  tithes  taken — the  chattel  itself,  which 
is  the  produce  of  that  estate. 

Watson,  for  the  defendant.  The  stat.  3  &  4  Will.  4,  c.  27,  was  passed  for  the 
express  purpose  of  quieting  the  possession  of  lands,  and  of  all  interests  in  and  charges 
upon  lands ;  and  its  enactments  ought,  for  this  purpose,  to  be  [621]  held  to  apply  to 
all  cases  where  there  has  not  been  a  perception  of  tithes  for  twenty  years.  Suppose 
the  tithe-owner  had  not  been  in  the  receipt  of  the  tithes  for  twenty  years,  and  in  the 
twenty-first  year  they  were  not  set  out,  can  it  be  said  that  an  ejectment  would  lie  for 
them?  [Alderson,  B.  Where  the  tenant  has  not  set  out  the  tithes  for  twenty  years, 
how  can  he  be  said  to  be  in  possession  of  them  1  In  such  a  case,  nobody'  can  be  said 
to  be  in  possession  of  the  tithes.]  Where  a  rent  is  charged  upon  land,  the  estate  in 
it  is  extinguished  by  non-receipt  of  the  rent  foi'  twenty  years :  James  v.  Salter 
(3  Bing.  N.  C.  544).  The  interest  in  tithes  is  of  the  same  nature.  [Alderson  B. 
The  difficulty  is,  how  has  the  defendant  dispossessed  the  Dean  and  Chapter?  If  the 
tithe  was  not  set  out  as  a  chattel,  it  did  not  exist  at  all,  and  the  defendant  could  not 
be  in  possession  of  it.]  The  principle  of  the  statute  is,  that  there  must  be  a  perception 
of  the  tithe  by  the  tithe-owner  within  twentj'  years,  otherwise  it  is  a  bar.  [Aldei-son,  B. 
The  efl'ect  of  your  argument  is,  that  tithes  as  chattels  may  now  be  recovered  in  an 
action  for  nineteen  years,  although  before  the  statute  the  period  of  limitation  was  six 
years  only.] 

Martin  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by. 

Alderson,  B  In  this  case  we  shall  certify  our  opinion  to  the  Lord  Chancellor, 
that,  in  an  action  of  debt  on  the  .stat.  2  &  3  Edw.  6,  c.  13,  the  plaintiffs,  notwith- 
standing the  stat.  3  &  4  Will.  4,  c.  27,  are  entitled  to  recover  from  the  defendant 
treble  the  value  of  the  prsedial  tithes  claimed  by  the  Dean  and  Chapter  of  Ely,  in  the 
suit  instituted  by  them      We  think  this  question  concluded  by  the  authority  of  the 
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decision  of  this  Court  in  Grant  v.  Ellis,  as  to  rent.  [622]  In  that  case,  we  construed 
the  woifl  "  rent,"  in  the  3  &  4  Will.  4,  c.  "27,  s.  2,  as  confined  to  eases  where  an  estate 
in  the  rent  is  claimed,  and  where  the  defendant  sets  up  an  adverse  possession  of  the 
rent  itself  for  twenty  years,  as  an  answer  to  the  plaintiff's  claim.  There,  as  here,  the 
word  "rent"  had  an  ambiguous  meaning,  being  either  the  estate  in  the  rent,  or  the 
rent  reserved  under  a  lease  ;  and  we  held,  that  in  this  section  it  was  confined  to  the 
former  meaning  alone,  and  that  a  mere  non-receipt  of  rent,  under  a  lease  for  more 
than  twenty  years,  did  not  deprive  the  lessor  of  his  right  to  rent  under  the  lease. 
Here,  by  the  interpretation  clause,  it  is  provided  that  the  word  land  includes  tithes. 
But  "tithe-s"  is,  like  rent,  ambiguous;  it  may  mean  either  the  estate  in  the  tithes, 
or  it  may  mean  the  chattel  itself,  the  fruits  of  the  estate.  We  find  it,  however, 
included  in  the  word  "land  "  ;  and  no  one  doubts  that  the  word  "land,"  in  its  proper 
sense,  applies  only  to  cases  in  which  there  are  two  persons,  each  claiming  an  estate  in 
the  land  adverse  to  the  othei'.  We  therefore  think  we  ought  to  confine  the  operation 
of  the  section  to  cases  where  there  are  two  parties,  each  claiming  an  adverse  estate 
in  the  tithes.  Therefore  a  person  who  has  received  no  tithes  for  twenty  years  cannot 
recover  the  possession  of  them  from  another  who  has  for  twenty  years  received  tho.9e 
tithes  from  the  terretenant.  This  construction  reconciles  the  3  &  4  Will.  4,  c.  27,  s.  2, 
with  Lord  Tenterden's  act  for  shortening  the  time  of  prescription  in  such  cases,  and 
for  limiting  it,  in  the  case  of  tithes,  to  a  period  of  sixty  years,  and  three  incumbencies  ; 
for  Lord  Tenterden's  act  clearly  applies  to  the  tithes  as  a  chattel,  and  provides  a 
limitation  to  protect  the  tenetenant  in  his  prescriptive  mode  of  rendering  them  to 
the  clergyman  or  titheholder.  It  is  very  improbable  that  the  legislature  could  have 
intended  sub  silentio  to  have  repealed  so  important  and  well-considered  an  act,  so 
recently  passed  ;  but  no  doubt  the  Master  of  the  Rolls  was  quite  right  in  holding, 
if  he  thought  the  later  act  clearly  incon-[623]-sistent  with  the  former,  that  it  was 
a  repeal  of  it,  on  the  principle,  that  leges  posteriores  piiores  contrarias  abrogant. 
But  we  think  he  did  not  give  sufficient  weight  to  this  conse(iuence,  as  an  argument 
for  doubting  whether  bis  construction  of  the  3  &  4  Will.  4,  c.  27,  s.  2,  was  correct. 
Our  construction,  which  we  think  the  more  reasonable  one,  has  the  additional 
advantage  of  reconciling  both  acts,  and  of  removing  whiit  would  otherwise  seem  an 
apparent  neglect  and  carelessness  on  the  part  of  the  legislature. 

Our  certificate  will  therefore  be,  for  these  reasons,  in  favour  of  the  plaintiffs. 

Certificate  accordingly. 


Doe  d.  Stack  and  Another  v.  Wheeler.     June  5,  1846. — Two  of  three  co-ex- 
ecutors may  recover  lands  of  their  testator  in  ejectment,  on  a  joint  demise. 
[S.  C.  16  L.  J.  Ex.  312.] 

Ejectment  for  premises  at  Ashford,  in  the  county  of  Kent.  The  only  demise  was 
in  the  names  of  l)oth  the  lessors  of  the  plaintift",  dated  the  14th  of  March,  1841.  At 
the  trial,  before  Coltman,  J.,  at  the  last  assizes  for  the  county  of  Kent,  it  appeared 
that  the  plaintiff's  sued  as  the  executors  of  the  will  of  William  Stace,  who  was  the 
surviving  assignee  of  a  mortgage  term  of  500  years  in  the  premises,  created  in  the 
yeai'  17.57.  William  Stace  died  in  the  year  1841,  having  by  his  will  appointed  the 
lessors  of  the  plaintiiV,  William  Harvey  Stace  and  Thomas  Davis,  and  his  daughter 
Mary  Stace,  his  executors  and  executrix  ;  and  probate  was  granted  to  the  lessors 
of  the  plaintiff,  jwwer  for  the  giant  being  reserved  to  Mary  Stace,  the  executrix. 

It  was  contended  for  the  defendant,  that  the  two  lessors  of  the  plaintifi',  there 
being  a  third  cxccutoi,  could  not  recover  the  possession  of  the  premi.scs  on  a  joint 
demise,  'i'lic  [624]  learncil  .lodge  reserved  the  point,  and  the  plaintitl' had  a  verdict. 
In  Easter  Teim,  I'eaeock  obtained  a  rule  nisi  to  enter  a  nonsuit,  pursuant  to  leave  for 
that  purpo.se  rcseived  at  the  trial.      He  cited  Docd.  Poole  v.  ErniujUin  (1   Ad.  it  E.  7.50). 

Fortescue  (with  whom  w;us  Channell,  Serjt.)  now  shewed  eau.se.  The  two  lessors 
of  the  plaintiff'  have  a  right  to  recover  the  premises  in  ejectment.  The  estate  of 
executors  is  a  peculiar  one  ;  it  is  not  analogous  to  that  of  joint-tenants,  who  are  for 
most  puiposes  seised  per  my  et  per  tout,  i.e.  per  my  only  for  their  own  portions  ;  but 
each  executor  has  the  whole  estate:  Cora.  Dig,  Administration  (B.  12);  Herbert  v. 
Pigott  (2  C.  k  M.  384).     Each,  therefore,  may  part  with  the  whole  by  his  flemise  ; 
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and  that  being  so,  the  two  executors  cannot,  by  their  demise,  give  less  than  the  whole. 
It  is  laid  down  in  Bac.  Abr.,  Executors  and  Administrators,  (D.)  1,  that,  "If  a  man 
appoints  several  executors,  they  are  esteemed  in  law  but  as  one  person,  representing 
the  testator,  and  therefore  the  acts  done  by  any  one  of  them  which  relate  either  to 
the  delivery,  gift,  sale,  payment,  possession,  or  release  of  the  testator's  goods,  are 
deemed  the  acts  of  all,  for  they  have  a  joint  and  entire  authority  over  the  whole." 
...  "  And  for  this  reason  it  is  holden,  that  if  one  executor  grants  or  releases  his 
interest  in  the  testator's  estate  to  the  other,  nothing  passes  thereby,  because  each  was 
possessed  of  the  whole  before."  The  same  doctrine  is  laid  down  more  fully  in 
Godolphin's  Orphan's  Legacy,  p.  134,  and  in  Wentworth  on  Executors,  p.  211.  If 
this  were  an  action  by  the  lessors,  instead  of  the  lessee,  it  might  equally  (subject  to  a 
plea  in  aljateraent  for  nonjoinder  of  the  third)  be  maintained.  In  Dyer,  23  a.,  it  is 
stated  that  the  question  arose,  "If  two  executors  have  a  [625]  term,  and  one  grants 
to  a  stranger  all  that  belongs  to  him,  how  much  of  the  term  shall  pass?  and  the 
Court  thought,  that  all  the  whole  term  passed,  inasmuch  as  each  of  them  has  an  entire 
authority  and  interest  in  the  term  as  executor ;  but  of  other  joint-tenants  of  a  term 
it  is  otherwise  ;  so  there  is  a  diversity."  He  cited  also  2  Roll.  Abr.  924,  (0.),  and 
Nation  V.  Tozer  (1  C.  M.  &  R.  172),  and  was  then  stopped  by  the  Court,  who 
called  upon 

Peacock,  in  support  of  the  rule.  The  demise  to  the  nominal  plaintifl'  must  be  stated 
according  to  its  legal  effect ;  and  on  a  demise  by  two  of  three  executors,  the  estate 
would  not  pass  from  them  jointl}'.  Although  the  whole  estate  passes  from  each,  John 
I)oe  cannot  declare  on  a  joint  demise.  When  two  executors  join  in  a  lease,  each  passes 
all  that  he  has,  therefore  each  passes  the  whole ;  consequently  the  two  do  not  pass  the 
whole.  [Alderson,  B.  We  see  that  John  Doe  gets  the  entirety,  which  is  all  we  want 
to  ascertain.]  But  not  from  the  two  ;  each  passes  the  whole,  and  no  joint  interest 
comes  from  the  two.  [Rolfe,  B.  Suppose  the  two  actually  demised,  how  would  you 
describe  the  demise  according  to  its  legal  effect  i  and  how  would  yonr  objection  be 
obviated  if  all  three  joined  !]  Because  the  whole  three  have  a  joint  estate :  each  has 
the  whole,  and  the  whole  have  the  whole.  It  is  like  the  case  of  a  joint  and  several 
bond  ;  the  obligee  may  sue  all  the  obligors  jointly,  or  any  one  of  them  separately,  but 
not  two  out  of  three  jointly.  [Alderson,  B.  Because  they  never  agreed  that  he  should 
do  so.  But  here,  what  is  true  of  all  is  true  of  each.  It  is  different  from  the  case  of 
joint-tenants ;  each  has  the  whole,  and  there  are  not  many  wholes,  but  one  whole. 
Pollock,  C.  B.  If  the  three  are  one,  why  are  the  two  more  than  one  ?  The  conclusion 
from  all  the  cases  is,  that  the  estate  of  executors  is  different  in  this  respect  from  that 
of  [626]  joint-tenants  or  of  tenants  in  common.]  No  doubt ;  each  has  the  whole,  but 
two  of  the  three  have  not  the  whole. 

Pollock,  C.  B.  There  is  no  authority  for  your  position,  and  I  do  not  see  why  we 
should  take  it  up  for  the  first  time. 

Aldekson,  B.     There  is  certainly  no  principle  for  it. 

RoLFE,  B.  It  is  generally  said  there  are  only  three  descriptions  of  persons  who 
have  a  joint  interest,  namely,  joint-tenants,  tenants  in  common,  and  coparceners  ;  but 
when  we  look  closely,  there  are  four,  that  is,  co-executors  also,  who  have  some  of  the 
incidents  of  all  the  others. 

Platt,  B.,  concurred. 

Rule  discharged. 

Wood  v.  Curling.  June  12,  1846. — Declaration  in  case  stated,  that  the  defendant 
was  possessed  of  a  wharf  for  the  loading  and  unloading  of  vessels,  on  the  banks 
of  the  Thames,  near  which  there  was  certain  woodwork,  before  then  placed  by 
the  defendant  and  then  being  upon  the  bottom  of  the  river,  over  which  at  certain 
states  of  the  tide  the  vessel  of  the  plaintiff  thereinafter  mentioned  would  float, 
but,  at  others,  not ;  that  while  the  defendant  was  so  possessed  of  the  wharf,  the 
plaintiff'  was  possessed  of  a  vessel  then  being,  by  the  sufferance  and  permission  of 
the  defendant,  at  and  alongside  the  said  wharf,  for  reward  to  the  defendant  in 
that  behalf  ;  and  the  defendant  then  had  the  management  and  control  of  the  said 
wharf,  and  the  mooring  and  stationing  of  vessels  at  and  near  the  same,  while  they 
were  at  the  said  wharf,  for  the  purpose  of  using  the  same.  Breach,  that  the 
defendant  unskilfully  and  negligently  placed,  moored,  and  stationed  the  plaintiff's 


15M.&W.627  WOOD    I'.   CURMNG  1001 

vessel  ill  the  part  of  the  river  near  the  said  wharf,  and  over  the  said  woodwork, 
and  unskilfully  and  negligently  detained  the  vessel  there  for  a  long  time,  until, 
on  the  natural  fall  of  the  tide,  she  fell  and  lodged  against  the  said  woodwork,  and 
was  damaged  thereby  : — Held,  on  motion  in  arrest  of  judgment,  that  this  count 
sufficiently  stated  a  duty  in  the  defendant  safely  to  moor  and  station  the  plaintiff's 
vessel,  and  a  breach  of  that  duty. 

Case.  The  declaration  stated,  that,  before  and  at  the  time  of  the  committing  of 
the  grievances,  ifec,  the  defendant  was  possessed  of  a  certain  wharf  for  the  loading  and 
unloading  of  ships  and  vessels,  on  the  Itanks  of  the  river  Thames,  near  to  which  said 
wharf  there  then  was  certain  woodwork,  before  then  hy  the  defendant  placed  and  then 
being  at  and  [627]  upon  the  bottom  of  the  said  river,  over  which  said  woodwork,  at 
certain  states  of  the  tide  of  the  said  river,  the  ship  or  vessel  of  the  plaintiff  thereinafter 
mentioned  would  Hoat,  but  at  other  states  of  the  tide  the  said  ship  or  vessel  would  not 
float ;  of  all  which  premises  the  defendant,  before  and  at  &c.,  had  notice :  that  at  the 
time  of  the  committing  of  the  said  grievances,  and  while  the  defendant  was  so  possessed 
of  the  said  wharf  as  aforesaid,  the  plaintiff  was  possessed  of  a  certain  ship  or  vessel  of 
great  value,  to  wit,  iVe.,  then  being,  by  the  sufferance  and  permission  of  the  defendant, 
at  and  alongside  the  said  wharf,  for  reward  to  the  defendant  in  that  behalf ;  and  the 
defenilant  then  had  the  management  and  control  of  the  said  wharf,  and  the  mooring 
and  stationing  of  ships  and  vessels  at  and  near  the  same  whilst  such  ships  or  vessels 
were  at  the  said  wharf  for  the  purpose  of  using  the  same  :  yet  the  defendant,  to  wit, 
on  &c.,  unskilfully,  negligently,  and  improperly  placed,  moored,  and  stationed  the  said 
ship  or  vessel  of  the  plaintiff,  in  the  part  of  the  said  river  near  the  said  wharf,  and  over 
the  said  woodwork,  and  unskilfully,  negligently,  and  impioperly  detained  the  said  ship 
or  vessel  there  over  the  said  woodwork,  for  a  long  and  improper  time,  and  until  the 
said  ship  or  vessel,  on  the  day  and  year  aforesaid,  upon  the  natural  and  usual  fall  of 
the  tide  in  the  said  river,  came,  fell,  and  lodged  upon  and  struck  against  the  said 
woodwork,  at  the  bottom  of  the  said  river,  and  there  remained  and  continued  upon 
and  stiiking  against  the  said  woodwork  for  a  long  time,  to  wit,  &c.,  and  thereby  then 
became  and  was  greatly  strained,  bilged,  broken,  and  injured,  &c.  eVc. 

Pleas,  first,  not  guilty  ;  secondly,  that  the  said  ship  was  not,  at  the  said  time  when 
&c.,  by  the  sufferance  or  permission  of  the  defendant,  at  and  alongside  the  said  wharf, 
for  the  purpose  of  using  the  same,  for  reward  to  the  defendant  in  that  behalf,  in  maimer 
and  form,  itc.  ;  thirdly,  that  he  the  defendant  had  not,  at  the  said  time  when  &c.,  [628] 
the  management  or  control  of  the  said  wharf,  or  the  mooring  or  stationing  of  ships  or 
vessels  at  and  alongside  the  same,  for  the  purpose  of  using  the  same,  in  manner  and 
form,  &c.  ;  fourthly,  a  denial  of  the  defendant's  possession  of  the  wharf ;  fifthly,  a 
denial  of  his  having  placed  the  woodwork  at  or  upon  the  bottom  of  the  river,  as  in 
the  declaration  mentioned  ;  and  lastly,  a  denial  of  notice.  On  all  these  pleas  issues 
were  joined. 

At  the  ti'ial,  before  Piatt,  B.,  at  the  London  sittings  in  last  Easter  Terra,  it  appeared 
that  the  defendant  was  a  general  wharfinger,  and  was  the  lessee  of  Davis's  wharf, 
Southwark,  which  has  a  front<ige  of  about  two  hundred  and  fifty  feet.  One  end  of 
the  wharf,  of  about  thirty  feet  frontage,  was  used  by  a  Mr.  Pope,  a  coal  merchant,  who 
paid  the  defendant  a  yearly  rent  of  £2')0,  and  was  separated  by  a  deal  partition  from 
the  rest  of  the  wharf.  The  plaintifi's  vessel,  the  brig  "  Isis,"  was  consigneil  by  him 
from  Sunderland  to  Pope,  laden  with  coals;  and  on  her  arrival  in  the  Thames,  on  the 
1st  of  April,  1845,  she  was  placed  in  the  berth  allotted  to  Pope's  vessels.  A  few  days 
afterwards,  after  she  had  partially  discharged  her  cargo,  in  moving  her  from  the  position 
she  occupied  for  the  purpose  of  enabling  another  vessel,  which  was  in  an  inner  tier,  to 
leave  the  wharf,  under  the  management  of  a  person  of  the  name  of  Sym,  who  was 
employed  by  the  defendant  to  attend  upon  the  vessels  at  the  wharf,  to  point  out  the 
positions  they  should  take,  and  to  direct  any  necessary  changes  in  their  position,  the 
wind  at  the  time  i)lowing  strongly  u|)  the  river,  the  ve.ssel  struck  against  a  jiartition 
or  jetty  of  piles,  which  had  been  constructed  by  the  defendant  to  support  the  ground 
adjoining  his  wharf,  and  thereby  damaged  her  keel.  It  was  for  this  damage  that  the 
present  action  was  brought.  It  appeared  in  evidence  that  Sym  was  not  paid  anytliing 
for  this  service  by  Pope,  but  that  he  received  a  fee  of  in.  (id.  from  llie  master  of  each 
vessel  consigned  to  [629]  and  discharged  by  Pope.  Pope's  men  did  not  at  all  interfere 
with  the  mooring  of  the  craft  under  Sym's  direction. 
Ex.  Div.  IX.— 32* 
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The  learned  Judge,  in  summing  up,  told  the  jury,  that,  upon  the  tirst  issue,  the 
question  for  their  consideration  was,  whether  Sym,  in  controlling  the  vessels,  acted  as 
the  servant  of  the  defendant ;  and  that  if  he  did,  and  it  was  within  the  scope  of  his 
authority  to  regulate  the  mooring  and  stationing  of  the  vessels,  the  defendant  was 
liable  for  his  negligence.  As  to  the  second  issue,  he  told  them  that  the  reward  therein 
mentioned  meant  a  reward  to  the  defendant  from  the  plaintiff ;  but  that  if  the  manage- 
ment of  the  whole  wharf  was  in  the  defendant,  and  the  vessel  was  alongside  for  the 
purpose  of  using  it,  the  issue  was  supported  thereby.  On  the  third  issue,  he  left  it  to 
them  to  say  whether  the  defendant  had  the  control  of  the  wharf,  and  the  mooring  and 
stationing  of  the  vessels ;  and  upon  the  fourth  issue,  whether  Pope  had  the  exclusive 
enjoyment  of  his  portion  of  the  wharf  as  tenant,  or  the  defendant  retained  possession 
of  the  whole.  The  jury  found,  first,  that  Sym  acted  by  the  authority  of  the  defendant, 
and  that  he  was  negligent  in  striking  oft"  the  moorings ;  secondly,  that  the  payment 
of  the  2s.  6d.  was  for  the  benefit  of  the  defendant  and  not  of  Sym  ;  thirdly,  that  the 
defendant  had  the  control  of  the  wharf,  and  the  mooring  and  stationing  of  the 
vessels  ;  and,  fourthly,  that  the  defendant  had  possession  of  the  whole  wharf :  and 
they  found,  therefore,  a  verdict  for  the  plaintifT  on  all  the  issues,  damages  2151.  4s.  4|d. 
On  a  subsequent  day  in  Easter  Term  (April  30), 

Jervis  moved  for  a  rule  to  shew  cause  whj'  there  should  not  be  a  new  trial,  on  the 
ground  of  misdirection,  or  why  the  judgment  should  not  be  arrested  ;  contending, 
that  the  declaration  did  not  disclose  any  duty  in  the  defendant  safely  to  moor  or 
station  the  plaintifl's  vessel,  arising  from  the  use  of  the  wharf  for  reward  ;  it  only 
stated  that  the  [630]  defendant  was  possessed  of  the  wharf,  that  the  plaintift"s  vessel 
was,  by  the  sufl'erance  of  the  defendant,  at  and  alongside  the  wharf  for  reward  to 
the  defendant  in  that  behalf,  and  that  the  defendant  had  the  management  and  control 
of  the  wharf,  and  the  mooring  and  stationing  of  vessels  at  and  near  the  same,  whilst 
they  were  at  the  wharf  for  the  purpose  of  using  the  same.  Secondly,  he  contended 
that  the  evidence  did  not  shew  any  reward  payable  to  the  defendant  for  the  use  of 
the  wharf  by  the  plaintiffs  vessel. 

Cur.  adv.  vult. 

The  Court  now  delivered  judgment. 

Pollock,  C.  B.  This  was  an  application  by  Mr.  Jervis  for  a  new  trial,  or  to  arrest 
the  judgment.  We  are  all  of  opinion,  that,  as  the  defendant  may  have  his  remedy  b}' 
writ  of  error  if  the  declaration  be  defective,  the  judgment  ought  not  to  be  arrested. 
With  respect  to  the  other  part  of  the  rule,  we  are  of  opinion  that  all  the  questions  left 
by  the  learned  Judge  to  the  jur}'  were  correctly  left  in  point  of  law,  and  that  there  is 
no  reason  for  questioning  the  judgment  of  the  juiy  on  the  facts.  That  being  so,  the 
motion  in  arrest  of  judgment  only  remains  to  be  disposed  of;  and  indeed  it  was  the 
only  matter  about  which  from  the  tirst  the  Court  entertained  any  doubt.  [His  Lord- 
ship stated  the  declaration.]  It  appears  to  me  that,  after  verdict,  the  declaration  is 
sufficient,  and  that  there  is  no  ground  for  arresting  the  judgment.  I  think  the  duty 
of  the  defendant  is  clearly  stated  ;  that  the  circumstances  under  which  it  aro.se  are 
stated  with  sufficient  clearness ;  and  that  the  breach  is  sufficiently  alleged.  There  will 
therefo7-e  be  no  rule. 

EOLFE,  B.  I  am  of  the  same  opinion.  With  respect  to  [631]  the  alleged  mis- 
direction, I  could  not  understand  what  it  was.  Every  question  was  put  to  the  jury 
which  arose  on  the  pleadings  and  the  evidence.  The  only  question,  then,  is  that  which 
arises  on  the  record.  It  is  suggested  that  it  does  not  sufficiently  appear  on  the  face 
of  the  declaration,  that  any  duty  arose  b\'  reason  of  the  defendant's  having  the 
management  and  control  of  the  mooring  and  stationing  of  the  vessels  at  the  wharf  for 
reward.  I  think,  however,  that  it  is  fully  averred ;  and  doubt  even  whether  the 
declaration  would  not  be  good  on  special  demurrer. 

Platt,  B.  I  thought  from  the  first  that  this  declaration  was  most  ingeniously 
drawn,  to  shew  two  duties,  one  arising  from  the  pernancy  of  reward,  the  other  from 
having  the  control  of  the  vessels  at  the  wharf.  He  who  assumes  such  a  control  is 
bound  to  bring  to  it  a  reasonable  degree  of  care.  I  see,  therefore,  no  ground  at  all  for 
doubting  the  sufficiency  of  the  declaration. 

Eule  refused. (a) 

(a)  The  judgment  of  this  Court,  as  to  the  sufficiency  of  the  declaration,  was 
afterwards  affirmed  on  error  by  the  Coui-t  of  Exchequer  Chamber.     See  post,  vol.  16. 
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[632]  Fenavick  v.  Boyd  and  Another.  Muy  29, 1846. — A  charter-party  provided, 
that  the  ship  should  sail  to  any  safe  island  or  islands  on  the  south-west  coast  of 
Africa,  agreeably  to  instructions  which  were  to  be  given  to  the  capt<iin  in  due 
time  by  the  charterers  or  their  agents,  and  there  load,  from  the  factors  of  the 
chaitcrers,  a  full  cargo  of  guano  or  other  lawful  produce,  which  the  charterers 
bound  themselves  to  provide  ;  and  being  so  loaded  should  proceed  therewith  to 
a  safe  port  in  the  United  Kingdom,  and  deliver  the  same  on  being  paid  freight  at 
31.  li^s.  per  ton,  the  freight  to  be  paid  on  unloading  and  right  delivery  of  the 
CJirgo,  one  third  in  cash  on  arrival  at  port  of  destination,  and  the  remainder  by 
approved  acceptances  at  three  months,  or  cash  equal  thereto,  &c.  And  it  was 
further  agreed,  that,  in  case  the  charterers'  agents  should  be  unable  to  furnish  a 
cargo  of  guano  at  the  ports  or  places  therein  provided,  they  should  have  power 
to  send  the  vessel  to  any  other  safe  port  or  ports,  place  or  places,  for  the  purpose 
of  obtaining  a  cargo  of  guano  in  the  manner  aforesaid,  or  of  other  goods,  &c.,  in 
which  case  they  were  to  pay  for  such  service,  as  hire  for  the  said  vessel,  after  the 
rate  of  15s.  6d.  per  ton  per  month,  such  pay  or  hire  to  commence  from  the  day  of 
the  vessel's  clearing  outwards  at  the  Custom-house,  London,  and  to  terminate 
upon  the  vessel's  retuin  to  her  port  of  delivery  as  thereinliefore  provided  for,  and 
the  discharge  of  the  cargo.  If  the  freighters'  agents  intended  so  to  emplo}'  the 
vessel,  they  were  to  give  the  master  written  notice  of  such  their  intention,  on 
production  whereof  the  freighters  engaged  to  pay  the  owner,  in  cash  on  account, 
three  months'  pay  for  the  hire  of  the  vessel,  and  the  balance  to  be  paid  on  the 
vessel's  return  ;is  aforesaid. — The  charterers  instructed  their  agent  on  the  south- 
west coast  of  Africa  that  the  ship  should  proceed  according  to  his  instructions, 
and  that,  in  case  she  could  not  find  a  cargo,  she  should  proceed  where  he  deemed 
it  likely  to  procure  one.  The  vessel  sailed,  pursuant  to  the  charterers'  directions, 
to  an  island  on  the  south-west  coast  of  Africa,  where  the  agent  met  her,  and 
informed  the  captain  that  there  was  no  guano  to  be  had  there,  and  that  she  must 
procure  a  cargo  in  Saldanha  Bay,  (another  place  on  the  same  coast),  and  must 
proceed  to  the  Cape  for  a  license  to  load  a  cargo  there.  The  vessel  accordingly 
sailed  for  the  Cape,  but,  being  there  required  to  enter  into  an  engagement  to  sign 
and  hand  over  bills  of  lading  for  the  cargo,  as  a  security  for  the  charges  of  the 
license,  the  captain  refused  to  do  so  unless  the  agent  would  make  the  freight 
payable  accoiding  to  the  time  employed,  instead  of  according  to  the  weight  of 
the  cargo  ;  and  the  latter  accordingly  gave  the  captain  notice  that  he  engaged 
him  upon  time,  according  to  the  latter  clause  of  the  charter-party  : — Held,  that, 
under  such  circumstances,  this  clause  had  come  into  operation,  and  th.-.t  the  time 
freight  was  recoverable. — The  vessel,  having  loaded  a  cargo  of  guano  at  Saldanha 
Bay,  proceeded  therewith  to  England,  and,  under  the  charterers'  instructions, 
went  to  Southampton  to  discharge  her  cargo.  The  charterers  wrote  to  the 
captain  there,  stating  that,  without  prejudice  to  the  charter-paity,  or  any  dispute 
connected  with  the  vessel,  their  wishes  were  that  it  should  be  landed  and  ware- 
housed in  the  Southampton  docks  in  bulk,  which  was  accordingly  done  : — Held, 
that  upon  such  landing  of  the  cargo  the  balance  of  the  freight  became  payable. 

Assumpsit.  The  first  count  of  the  declaration  was  upon  a  charter-party,  dated 
23rd  of  October,  1844,  whereby  it  was  agreed  between  the  plaintiff',  therein  described 
to  be  owner  of  the  ship  "Ophelia  and  Anne,"  then  lying  in  the  Thames,  and  the 
defendants,  merchants  of  London,  that  the  ship  should  with  all  convenient  speed  sail 
and  proceed  to  any  safe  island  or  islands  on  the  south-west  coast  of  Africa,  agreeably 
to  instructions  which  were  to  be  given  to  the  captain  in  due  time  by  the  charterers  or 
their  agents,  or  so  near  thereunto  as  she  might  safely  get,  and  there  load,  from  the 
factors  of  the  defendants,  a  full  and  complete  cargo  of  guano,  or  other  lawful  produce, 
which  the  charterers  bound  themselves  to  provide,  &c. ;  and  being  so  loaded,  should 
there[633]-with  proceed  to  a  .safe  port  in  the  Mediterranean,  calling  at  Gibraltar  for 
orders,  itc,  or  to  a  safe  port  in  the  United  Kingdom,  or  Baltic,  calling  at  Cork  or 
Falmouth  for  orders,  &c.,  or  so  near  thereunto  as  she  might  safely  get,  and  deliver 
the  same,  on  being  paid  freight  at  31.  18s.,  British  sterling,  per  ton  of  20  cwt.  of  guano 
delivered  net  at  the  Queen's  beam,  &c.  &c.,  the  freight  to  lie  ])aid  on  unloading  and 
right  delivery  of  the  cargo,  namely,  one-third  in  cash  on  arrival  at  port  of  destination, 
and  the  remainder  by  approved  acceptances  at  three  months,  or  cash  equal  thereto; 
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sixty  working  days  to  be  allowed  for  loading,  commencing  upon  arrival  of  the 
vessel  at  Ichaboe,  or  port  of  loading,  &c.  And  it  was  further  agreed,  that  in  case  the 
charterers'  agents  should  be  unable  to  furnish  a  cargo  of  guano  at  the  ports  or  places 
therein  provided,  they  should  have  the  power  to  send  the  vessel  to  any  other  safe  port 
or  ports,  place  or  places,  for  the  purpose  of  obtaining  a  cargo  of  guano  in  the  manner 
aforesaid,  or  of  other  goods,  to  be  furnished  in  the  usual  and  customary  manner  of  the 
port  at  which  the  vessel  might  load,  in  which  case  they  were  to  pay  for  such  service, 
as  hire  for  the  said  vessel,  after  the  rate  of  15s.  6d.  of  old  register  ton  per  month, 
together  with  all  pilotages  and  port  charges,  such  pay  or  hire  to  commence  from  the 
day  of  the  vessel  clearing  outwards  at  the  Custom-house,  London,  and  to  terminate 
upon  the  vessel's  return  to  her  port  of  delivery  as  thereinbefore  provided  for,  and  the 
discharge  of  the  cargo.  If  the  freighters'  agents  intended  so  to  employ  the  vessel,  they 
were  to  give  the  master  written  notice  of  such  their  intention,  on  production  whereof 
the  freighters  theieby  engaged  to  pay  to  the  said  owner,  in  cash  on  account,  three 
months'  paj'  for  the  hire  of  the  vessel,  and  the  balance  to  be  paid  on  the  vessel's  return 
as  aforesaid  ;  it  being  understood  and  agreed  that  the  freighters  had  not  the  power  so 
to  employ  the  vessel  for  a  longer  period  than  fifteen  mouths,  nor  less  than  eight  months, 
&c.  The  declaration  then  alleged  mutual  promises,  and  averied,  that  the  ship  did 
with  all  convenient  [634]  speed  sale  and  proceed  from  London  to  a  ceitain  port  or 
place  on  the  south-west  coast  of  Africa,  to  wit,  Augia  Pequina,  agreeably  to  certain 
instructions  for  that  purpose  theretofore,  to  wit,  on  &c.,  given  by  the  said  charterers, 
and  did,  to  wit,  on  the  said  last-mentioned  day,  arrive  at  the  said  last>mentioned  port 
or  place,  of  which  the  defendants,  to  wit,  on  &c.,  had  due  notice,  and  the  said  vessel 
remained  at  the  said  last-mentioned  port  or  place  for  a  certain  space  of  time,  to  wit, 
tvifo  days  :  that  the  agent  in  that  behalf  of  the  said  charterers,  to  wit,  one  C.  J.  Ashton, 
then  being  unable  to  furnish  a  cargo  of  guano  at  the  .said  port  or  place,  the  defendants, 
to  wit,  by  their  said  agent,  instructed,  ordered,  and  directed  the  master  of  the  said 
vessel  to  sail  and  proceed  to  Cape  Town,  at  the  Cape  of  Good  Hope,  and  the  said 
vessel  did  then,  to  wit,  on  &c.,  sail  and  proceed  to  the  said  last-mentioned  place,  in 
pursuance  of  and  obedience  to  the  said  instructions,  order,  and  direction,  and  did  after- 
wards, to  wit,  on  &c.,  arrive  at  the  said  last-mentioned  place,  of  which  the  defendants 
then  had  notice  :  that  the  said  agent  of  the  defendants  was  unable  to  furnish  a  cargo 
of  guano  at  any  of  the  ports  or  places  in  the  charter-party  provided,  and  thereupon 
afterwards,  to  wit,  on  the  24th  of  March,  1  Sid,  the  said  agent  of  the  defendants  gave 
notice  in  writing  to  the  master  of  the  said  vessel,  that,  as  it  was  not  in  his  power  to 
procure  a  cargo  according  to  the  first  clause  of  the  said  charter-party,  he,  the  said 
agent,  did  engage  the  said  vessel  upon  time,  according  to  the  latter  clause  of  the  said 
charter-party  in  that  behalf ;  and  that  thereupon  the  said  vessel  was  employed  by  the 
defendants  by  time,  under  and  by  virtue  of  the  said  clause,  &c.,  and  has  remained  and 
continued  in  such  employ  from  thence  hitherto  ;  and  that  afterwards,  to  wit,  on  &c., 
the  said  written  notice,  so  given  to  the  said  master  by  the  said  agent  of  the  freighters 
as  aforesaid,  was  produced  and  shewn  by  the  plaintift's  to  the  defendants,  the  said 
freighters,  and  they  then  had  sight  thereof.  The  declaration  then  averred,  that 
although,  by  reason  of  the  premises,  the  defendants  became  and  were  lia-[635]-ble  to 
pay  to  the  plaintiff  in  cash,  on  account,  three  months'  pay  for  the  hire  of  the  said 
vessel,  amounting,  &c.,  and  the  said  sum  became  and  was  and  still  is  due  and  payable 
by  the  defendants,  according  to  the  terms  of  the  said  charter-party,  and  although  a 
reasonable  time  for  the  payment  thereof  had  elapsed  befoie  the  commencement  of 
this  suit,  yet  the  defendants  had  not  paid  the  same,  itc. 

There  were  also  counts  for  the  use  and  hire  of  a  vessel  from  the  plaintiff,  for  goods 
sold  and  delivered,  money  had  and  received,  and  on  an  account  stated. 

Pleas,  first,  to  the  whole  declaration,  non  assumpsit ;  and  to  the  first  count, 
secondly,  that  the  sailing  and  proceeding  of  the  ship  to  the  said  poit  or  place  on  the 
south-west  coast  of  Africa,  to  wit,  Augia  Pequina,  was  not  agreeably  to  the  instructions 
for  that  purpose  given  by  the  said  charterers,  in  manner  and  form,  &c.  ;  thirdly,  that 
the  said  agent  of  the  said  charterers  was  not  unable  to  furnish  a  cargo  of  guano,  in 
niarmer  and  form,  &c. ;  fourthly,  that  the  agent  of  the  defendants  did  not  give  such 
notice  in  writing  to  the  said  master  of  the  said  vessel  as  in  the  first  count  mentioned, 
nor  did  the  said  agent  engage  the  said  vessel  upon  time,  in  manner  and  form,  &c.  ; 
and  fifthly,  that  the  said  written  notice  so  given  to  the  said  master  was  not  produced 
or  shewn  by  the  plaintiff'  to  the  defendants,  in  manner  and  form,  &c.     Issues  thereon. 
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The  plaintiffs  particulars  of  demand  were  as  follows : — "  Under  the  indebitatus 
count  of  this  declaration,  the  plaintift'  will  seek  to  recover  the  sum  of  £700,  for  three 
months'  hire  and  use  of  the  ship  oi'  vessel  called  the  'Ophelia  and  Anne,'  due  to  the 
plaintiff  from  the  defendants,  under  and  by  virtue  of  the  last  clause  of  the  charter- 
party  mentioned  and  set  forth  in  the  first  count  of  the  declaration  in  this  case."  The 
real  amount  claimed,  however,  as  appeared  by  a  letter  to  the  defendants  from  the 
plaintiffs  brokers,  before  the  commencement  of  the  action,  was  6451.  1 3s.,  for  "  time 
pay,  as  per  charter-party,  on  STTJJI  tons  "/,„,  from  [636]  30th  October,  1844,  to  30th 
January,  1845,  three  months,  at  15s.  6d.  per  ton  per  month." 

At  the  trial,  before  Pollock,  G.  B.,  at  the  London  sittings  after  last  Hilary  Term, 
the  material  question  between  the  parties  was,  whether  the  freight  was  to  be  paid 
according  to  the  weight  of  the  cargo,  or  according  to  the  time  the  ship  was  actually 
employed,  under  the  circumstances  disclosed  in  the  evidence. 

The  charter-party  set  out  in  the  declaration  was  executed  on  the  aSrd  of  October, 
1844.  The  defendants  had  at  that  time  an  agent,  Mr.  C.  J.  Ashton,  on  the  south- 
west coast  of  Afiica,  who  was  superintending  the  loading  of  several  vessels  which  the 
defendants  had  sent  out  for  the  purpose  of  obtaining  cargoes  of  guano  ;  and,  on  the 
25th  of  October,  they  wrote  to  Mr.  Ashton  the  following  letter  of  instructions  ; — 

"Mr.  C.  J.  Ashton.  "London,  25th  October,  1844. 

"  Dear  Sir,  —We  wish  this  letter  to  serve  as  an  instruction  to  the  captains  of  any 
of  our  ships,  or  those  chartered  by  us,  and  that  the}'  should  proceed  according  to  your 
instructions,  agreealily  with  their  respective  charters,  and  render  you  every  assistance 
in  their  power.  In  case  any  of  them  cannot  find  a  cargo,  we  wish  them  to  proceed 
where  you  deem  it  likely  to  procure  one. — We  are,  &c., 

"John  Boyd  &  Co." 

The  vessel  sailed  from  London  on  the  31st  of  October,  and  proceeded,  according 
to  the  defendants'  instructions,  to  the  island  of  Augia  Pequina,  on  the  south-west 
coast  of  Africa,  where  she  arrived  on  the  1st  of  February,  1845.  Ashton,  the  agent, 
went  on  board,  and  the  captain  delivered  him  the  above  letter.  Ashton  informed  the 
captain  that  there  was  no  guano  to  be  had  there,  and  that  the  ship  must  procure  a 
cargo  in  Saldanha  May,  and  directed  him  to  proceed  to  the  Cape  for  a  license,  and 
gave  him  the  following  letter  of  instructions  : — 

[637]  "  Captain  M'Clelland,  Brig  '  Ophelia  and  Anne.' 

"February  2,  1845. 

"  Dear  Sir, — You  will  please  proceed  immediately,  to  Cape  Town,  where  you 
will  receive  further  instructions  from  our  agents,  Messrs.  Dickson,  Brownie,  &  Co., 
who  will  procure  a  license  for  you  to  load  guano  at  Saldanha  Bay,  on  your  delivering 
the  letter  you  have  for  them. — I  remain,  &c.  "Per  John  Boyd  &  Co., 

"C.   J.    ASIITON." 

At  the  .same  time  Ashton  handed  to  the  captain  a  letter  to  Messrs.  Dickson  &  Co., 
at  Cape  Town,  requesting  them  to  do  all  in  their  power  to  facilitate  the  loading  of 
a  cargo  at  the  island  of  Malagas,  in  Saldanha  Bay,  and  to  give  all  the  necessary 
information. 

The  vessel  accordingly  sailed  for  the  Cape,  where  she  arrived  on  the  19th  of 
February.  The  captain  applied  to  Messrs.  Dickson  &  Co.,  to  obtain  a  license  ;  but 
being  required  by  them  to  enter  into  an  engagement  to  sign  and  hand  ovei'  bills  of 
lading  for  the  cargo,  deliverable  to  their  agents,  as  a  security  for  the  charges  of  the 
license,  he  refu.sed  to  do  so,  and,  on  the  20th  of  February,  wr(jte  to  the  defendants, 
stating  the  circumstances  in  which  he  was  placed.  A  few  weeks  aftci'wards  Ashton 
arrived  at  the  Cape,  and  was  infoinicd  by  the  captain  that  he  would  not  enter  into 
the  engagement  rei|uired,  unless  Ashton  would  make  the  freight  payable  according  tt) 
the  time  employed,  instead  of  by  the  weight  of  the  cargo,  and  that  if  Ashton  woulil 
not  do  this,  the  ship  should  leniain  her  lay  days,  and  then  go  to  Kngl.uiil  in  liallast. 
Ashton  remonstrated  against  this  proceeding,  stated  that  it  was  not  in  his  power  to 
obtain  a  cargo  unless  the  oa])tain  complied  with  the  usual  customs  of  the  place,  and 
that  the  latter  would  be  provided  with  a  letter  from  him,  Ashton,  indemnifying  him 
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from  all  responsibility',  atid  that  any  documents  he  might  sign  would  be  without 
prejudice  to  his  charter-party.  And  on  the  [638]  ■22nd  of  March,  Ashton  accordingly 
handed  to  the  captain  the  following  letter  of  indemnity  : — 

"Captain  M'Clelland,  Brig  'Ophelia  and  Anne.' 

"Cape  Town,  March  22nd,  1845, 

"  Sir, — In  order  to  enable  me  to  procure  a  cargo  for  your  vessel,  it  is  necessary 
that  you  should  sign  bills  of  lading  in  favour  of  any  parties  to  shipping,  and  at  any 
rate  of  freight  mentioned  therein. 

"  By  agreeing  to  the  above,  1  consider  that  you  are  acting  for  the  benefit  of  your 
charterers,  Messrs.  John  Boyd  &  Co.  of  London,  and  I  hereby  agree  to  hold  you 
harmless  from  all  responsibility,  and  that  this  shall  in  no  way  be  considered  to 
interfere  with  your  original  charter-party. — 1  remain,  Sir, — Yours,  &c. 

"C.  J.  Ashton, 
"  On  behalf  of  Messr.s.  John  Boyd  &  Co." 

The  captain,  however,  refused  to  alter  his  previous  determination,  and  thereupon 
Ashton  gave  him  the  following  letter  : — 

"Cape  Town,  24th  March,  1845. 

"Sir, — As  it  is  not  in  my  power  to  procure  for  you  a  cargo  .according  to  the  first 
clause  of  your  charter-party,  I  now  engage  you  upon  time,  according  to  the  latter 
clause  of  the  same. — I  remain,  &c.  "C.  J.  AsHTON. 

"  Per  J.  BoYD  &  Co." 

The  requisite  license  was  then  procured,  the  charges  of  which  amounted  to 
3531.  15s.,  for  which  sum  a  bill  of  exchange  was  drawn  by  Ashton  upon  the  defen- 
dants, payable  thirty  days  after  sight,  to  the  order  of  Mr.  Field,  the  collector  of 
customs  at  Cape  Town,  which  was  transmitted  to  the  defendants,  and  accepted  and 
duly  paid  by  them  ;  and,  under  an  indemnity  from  Ashton,  bills  of  lading  were  signed 
by  the  captain,  whereby  the  cargo  was  made  [639]  deliverable  to  Mr.  Field  or  his 
assigns,  but  subject,  after  payment  of  his  demand,  to  freight  as  per  charter-party. 
The  captain,  on  the  29th  of  March,  made  a  formal  protest,  before  a  notary  public, 
that  he  consented  to  the  arrangement  only  upon  the  footing,  that  his  doing  so  should 
not  be  held  to  interfere  with  or  affect  in  any  way  the  original  charter-party. 

The  vessel  proceeded  to  Saldanha  Bay  (which  is  on  the  south-west  coast  of  Africa, 
about  seventy  miles  from  the  Cape),  and  there,  under  Ashton's  superintendence, 
loaded  a  full  cargo  of  guano,  with  which  she  arrived  off  Falmouth  on  the  26th 
September,  1845;  from  thence,  under  the  instructions  of  the  defendants,  she  pro- 
ceeded to  Southampton  for  the  purpose  of  discharging  her  cargo.  On  the  1st  of 
October,  the  defendants  wrote  to  the  captain,  stating  that,  without  prejudice  to  the 
charter-party,  or  reference  to  any  dispute  connected  with  the  vessel,  their  wishes 
regarding  the  cargo  weie,  that  it  should  be  warehoused  in  the  Southampton  docks  in 
bulk.  The  cargo  was  accordingly  landed  in  the  Southampton  docks,  where  it  remained 
up  to  the  time  of  the  trial  of  this  cause. 

Another  action,  which  stood  for  ti-ial  next  in  the  paper  after  the  present,  was  an 
action  of  indebitatus  assumpsit,  brought  by  the  plaintiff  against  the  defendants  for 
the  sum  of  25351.  10s.,  being  the  balance  of  time-freight  for  the  period  during  which 
the  ship  was  employed  after  the  expiration  of  the  three  months ;  and  in  that  action 
the  further  question  arose,  whether  there  had  been  such  a  "  return  of  the  vessel  to 
her  port  of  delivery  and  discharge  of  her  cargo,"  within  the  meaning  of  the  charter- 
party,  as  to  entitle  the  plaintiffs  to  recover.  And  it  was  agreed  between  the  parties 
that  both  the  cases  should  be  stated  to  the  jury  and  determined  by  them  together. 

Upon  these  facts,  the  Lord  Chief  Baron  was  of  opinion,  that,  under  the  circum- 
stances, the  captain  was  warranted  in  [640]  his  refusal  to  enter  into  the  engagement 
required  of  him  at  the  Cape,  and  that  the  defendants  were  liable  upon  the  agreement 
for  time-freight  then  entered  into.  Upon  the  other  question,  his  Lordship  thought 
that  there  had  been  such  a  delivery  of  the  cargo  as  to  make  the  balance  of  the  freight 
payable  ;  and  under  his  direction  the  plaintiff  had  a  verdict  in  each  of  the  actions 
for  the  amount  claimed,  leave  being  reserved  to  the  defendants  to  move  to  enter 
a  nonsuit. 
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In  last  Easter  Term,  Jervis  obtained  rules  nisi  accordingly,  against  which,  in  the 
present  Term  (Ma\'  28), 

Watson  (Lush  with  him)  shewed  cause.  The  verdict  in  both  these  cases  is  fully 
warranted  by  the  evidence.  The  true  construction  of  the  charter-party  is,  that,  in 
case  a  cargo  cainiot  be  provided  by  the  charterers'  agent,  ;it  any  place  designated  by 
him  for  that  purpose  under  the  stipulations  of  the  chai-ter-party,  and  the  letter  of 
instructions  given  to  him  by  his  employers,  the  second  branch  of  the  charter-party 
shall  forthwith  come  into  operation,  which  empowers  the  charterers  or  their  agent 
to  hire  the  vessel  on  time-freight,  and  send  her  to  any  other  safe  ports  or  places  for 
a  cargo.  Here  it  appears  that  at  Augia  Pequina,  the  place  designated  under  the 
charter-party,  a  cargo  could  not  be  obtained,  and  therefore  the  other  clause  of  the 
charter-party  at  once  attached. 

As  to  the  other  point,  the  charter-party  freight  is  by  the  charter-party  to  be  paid 
"on  unloading  and  right  delivery  of  the  cargo,  namely,  one-third  in  cash  on  arrival 
at  port  of  destination,  and  the  remainder  by  acceptance  at  three  months."  Then,  l)y 
the  subsequent  clause,  the  hire  upon  time-freight  is  to  terminate  "upon  the  vessel's 
return  to  her  port  of  deliver}-  as  thereinbefore  provided  for,  and  the  discharge  of  the 
cargo ; "  and  the  balance  of  such  freight  is  to  be  paid  "  on  the  vessel's  return  as  afore- 
said." The  defendants  contend  that  these  words,  "as  aforesaid,"  import  "to  be  paid 
in  maimer  aforesaid," — that  is,  by  acceptance  at  [641]  three  months.  [Kolfe,  B.  Or, 
at  all  events,  that  payment  is  not  to  be  made  until  the  return  of  the  vessel  to  her 
port  of  destination,  and  the  discharge,  i.  e.  the  unloading  and  right  delivery,  of  her 
cargo.]  It  is  submitted  that  these  words  mean  merely  the  return  as  afoiesaid,  i.e. 
her  return  of  her  port  of  delivery  as  provided  foi-  by  the  pievious  part  of  the  charter- 
party.  But  further,  although  the  plaintiff  has  still,  by  the  terms  of  the  charter-party, 
and  under  the  Customs  Regulation  Act,  3  &  4  Will.  4,  c.  57,  s.  47,  a  lien  on  the  cargo, 
it  has  been  discharged,  and  that  by  the  orders  of  the  defendants,  and  the  freight  has 
been  fully  earned.  It  has  been  discharged  to  the  order  of  their  own  agent,  who  has 
warehoused  it.  The  existence  of  a  lien  on  goods  does  not  prevent  a  vendor  from 
suing  for  the  price  of  them.  [Kolfe,  B.  The  defendants  must  say  that  the  freight 
is  still  being  earned.  Alderson,  B.  As  soon  as  the  cargo  is  taken  out  of  the  ship, 
and  she  is  useful  for  any  other  purpose  of  navigation,  the  freight  ceases.] 

Jervis  and  Unthank,  contn\.  In  the  first  of  these  cases,  two  questions  arise ; 
the  first,  on  the  constiuctiou  of  the  charter-party  ;  the  other,  on  that  of  the  letter  of 
instructions  from  the  defendants  to  their  agent,  Ashton.  Now  the  first  clause  of  the 
charter-party  must  be  read  with  reference  to  the  latter  alternative,  that  in  case  the 
charteiers'  agents  should  lie  unable  to  furnish  the  cargo  at  the  ports  or  places  before 
provided,  they  should  have  the  power  to  send  the  vessel  to  any  other  safe  ports  or 
places  foi-  the  purpose  of  obtaining  a  cargo  of  guano,  or  of  other  goods.  It-clearly 
amounts  altogether  to  a  seeking  voyage.  [Alderson,  B.  No  doubt ;  but  then  it  says 
you  are  to  seek  it  on  the  terms  of  paying  time-freight.]  The  "other  safe  ports  and 
places  "  must  mean  other  than  those  specified  in  the  former  part  of  the  instrument, 
which  includes  all  ports  and  ])laces  on  the  .south-west  of  Africa.  The  stipulation  as 
to  time-freight,  thei-efoie,  applied  only  to  places  elsewhere  than  on  the  [642]  south- 
west coast  of  Africa.  Saldanha  Bay  was  a  place  within  the  first  clause  of  the  charter- 
party,  to  wdiich  the  alternative  of  time-fieight  did  not  apply.  Then  as  to  the  letter, 
it  is  only  a  conditional  designation  of  Saldanha  Bay,  unless  in  the  meantime  the  vessel 
meets  with  the  agent,  in  which  case  the  charter-party  has  itself  provided  what  is  to 
be  done.  It  is  not  a  positive  designation  of  the  island,  but  subject  to  instructions 
from  the  agent.  It  was  at  that  time  uncertain  wheie  guano  would  be  found  ;  the 
place  is,  therefore,  left  to  be  fixed  by  the  agent  on  the  spot ;  a  limit  being  at  the 
same  time  placed  to  the  time  and  expense  of  the  owner,  by  restricting  it  to  a  certain 
range,  namely,  to  an  island  oi-  islanrls  on  the  south-west  coast  of  Africa.  It  is  said 
the  pl;u'ntifl'  may  recover  on  the  money  counts  ;  but  that  is  not  so  ;  for  the  particulars 
tie  him  up  to  the  charter-])arty  freight  ;  and  the  vessel  had  not  arrived  at  her  ])ort  of 
discharge  when  this  action  was  brought,  therefore  the  contract  was  not  fully  performed. 

With  respect  to  the  other  action,  the  hire  for  timc-fi'eight  was  not  to  terminate 
until  the  leturn  of  the  vessel  to  her  port  of  delivery,  as  thereinbefore  provided  for, 
and  the  discharge  of  the  cargo,  and  the  balance  of  freight  is  to  be  paid  "  on  the 
vessel's  return  as  aforesaid."  Now,  by  the  former  part  of  the  charter  paity,  the 
freight  is  payable  "on  unloading  and  right  delivery  of  the  cargo."     The  discharge 
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and  right  delivery  of  the  cargo  are  used  as  synonymous  terms.  What  was  done  at 
Southampton  was  without  prejudice,  and  it  is  the  same  for  this  purpose  as  if  the 
cargo  had  remained  on  board.  And  as  the  payment  is  to  be  in  cash  on  delivery, 
there  is  no  reason  why  the  owner  should  retain  a  lien  on  the  cargo.  Besides,  the 
Customs  Kegulation  Act,  3  &  4  Will.  4,  c.  47,  s.  47,  preserves  the  lien  for  freight,  when 
the  goods  are  landed  in  docks,  as  if  they  remained  on  board.  But,  inasmuch  as  there 
has  not  been  any  "  right  delivery  "  of  the  cargo,  the  title  to  freight  has  not  attached. 
Cur.  adv.  vult. 

[643]  The  Court  now  delivered  their  judgment. 

Pollock,  C.  B.  The  principal  question  in  these  cases  is,  whether,  by  reason  of 
the  vessel  ultimately  going  to  Saldanha  Bay,  which  it  is  said  is  an  island  within  the 
charter-party,  time-freight  was  recoveiable.  The  question  turns  upon  this,  whether 
that  island  was  one  of  the  "  ports  or  places  herein  provided,"  to  which  the  vessel 
was  in  the  first  instance  to  proceed.  I  think  the  charter  party  is  to  be  construed 
with  reference  to  the  instructions  given  to  the  captain  ;  and  ho  instructions  were 
given  to  go  to  Saldanha  Bay  until  after  the  question  of  cargo  freight  was  entirely  at 
an  end,  and  the  defendants'  agent  had  distinctly  stated  that  he  was  unable  to  procure 
a  cargo.  It  is  not  the  case  of  a  distinct  new  hiring  upon  a  time  contract;  but  the 
agent  dealt  with  the  tran.saction  thus: — "Where  you  have  been  instructed  to  go 
under  the  first  clause  of  the  charter-party,  I  am  unable  to  procure  you  a  cargo ;  I 
therefore  hire  you  on  time,  according  to  the  latter  clause  of  the  charter-party." 
There  is  abundant  evidence  to  shew  that  the  parties  considered  this  island  not  to  be 
within  the  instructions,  and  as  not  being  one  of  the  ports  or  places  thereinbefore 
provided  for. 

Alderson,  B.  The  question  is,  whether  the  plaintiff  is  entitled  to  recover  for 
time-freight,  and  it  appears  to  me  that  he  clearly  is.  The  vessel  is  in  the  first  instance 
to  proceed  to  any  safe  island  or  islands  on  the  south-west  coast  of  Africa,  agreeably 
to  instructions  to  be  given  to  the  captain  by  the  charterers  or  their  agents,  and  there 
load  a  cargo.  Then  it  is  stipulated,  that  in  case  the  agents  should  be  unable  to 
furnish  a  cargo  at  the  ports  or  places  therein  provided,  they  should  have  the  power 
to  send  the  vessel  to  any  other  safe  ports  or  places  for  the  purpose  of  obtaining  a 
cargo,  in  which  case  the  charterers  were  to  pay  time-freight.  The  question  therefore 
is,  what  are  the  ports  and  places  therein  provided  ?  Undoubtedly,  such  island  or 
islands  on  [644]  the  south-west  coast  of  Africa  as  should  be  designated  in  the  instruc- 
tions given  by  the  charterers  or  their  agents  to  the  captain.  Then,  as  a  cargo  could 
not  be  procured  at  the  place  so  designated,  the  other  clause  of  the  charter-party  came 
into  operation,  which  provided  foi'  the  engagement  of  the  vessel  on  time-freight. 

With  respect  to  the  other  point,  which  arises  only  in  the  second  action,  I  think 
the  true  construction  of  the  charter-party  is,  that  as  soon  as  the  vessel  returns  to  her 
port  of  destination,  that  is,  "to  a  safe  port  in  the  United  Kingdom,"  the  time-freight 
is  payable. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  parties  are  unable  to  comply  with  the 
first  term  of  the  charter-party,  by  which  a  cargo  is  to  be  procured  at  the  ports  or 
places  designated  in  the  instructions  of  the  charterers,  and  then  adopt  the  latter  alter- 
native. There  was  a  distinct  contract  under  the  second  branch  of  the  charter-party, 
which  entitles  the  plaintiff  to  recover  in  the  first  action.  On  the  other  point  1  quite 
agree  with  my  brother  Alderson.  The  "  vessel's  return  to  her  port  of  delivery,  and 
the  discharge  of  her  cargo,"  means,  when  she  is  so  discharged  as  that  the  owner 
might  have  her  at  his  disposal  :  it  is  immaterial  that  he  retained  a  lien  upon  the  cargo. 
Pl.\tt,  B.  The  parties  intended  a  designated  voyage,  the  designation  to  be  com- 
pleted by  instrnctions  from  the  charterers  or  their  agent.  The  moment  the  charterers, 
or  their  agent,  gave  the  instructions,  and  made  the  election  of  the  island  therein 
mentioned,  the  voyage  was  perfectly  designated.  The  latter  branch  of  the  charter- 
party  looks  to  a  voyage  ascertained  in  the  first  place  by  the  charterers,  or  their  agent 
abroad,  and  when  that  is  found  to  be  unprofitable  by  the  inability  to  obtain  a  cargo 
there,  then  he  is  to  be  at  liberty  to  hire  the  vessel  abroad,  but  it  is  to  be  on  time- 
freight.  As  to  the  other  point,  the  only  return  men-[645]-tioned  in  the  charter-party, 
to  which  the  words  "  the  vessel's  return  as  aforesaid  "  can  apply,  is  her  return  to  her 
port  of  delivery  and  discharge  of  her  cargo;  and  that  is  the  period  up  to  which  the 
time-freight  is  payable. 
Rule  discharged. 
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Vacation  Sittings  after  Tki.mty  Term. 

Tarry  v.  Nkwman.  June  18,  1846. — An  information,  under  7  &  8  Geo.  4,  c.  29, 
s.  39,  for  stealing  a  growing  ash-tree,  the  property  of  M.,  was  preferred  by  li. 
to  D,  a  justice  of  the  peace,  who  summoned  the  olVender.  At  the  time  and  place 
fixed  in  the  summons,  he  appeared,  and  was  convicted  by  another  magistiate,  the 
defendant,  D.,  the  summoning  magistrate,  being  present,  but  not  taking  any 
part.  The  conviction  ordered  the  plaintiti'  "to  forfeit  and  pay,  over  and  above 
the  value  of  the  tree  stolen,  the  sum  of  5s.,  and  for  the  value  of  the  tree  stolen 
Is.,  and  also  to  pay  the  sum  of  11.  4s.  6d.  for  costs,  to  be  paid  on  or  before  the 
19th  of  March  next,  and  in  default  of  payment  of  the  .said  sums  to  be  imprisoned 
in  the  house  of  correction  "  at  &c.,  "and  there  kept  to  hard  labour  for  one  month, 
unless  the  said  sums  shall  be  sooner  paid."  It  then  ordered  the  5s.  to  be  paid 
to  the  overseer,  the  Is.  to  M.  the  party  grieved,  and  the  11.  4s.  6d.  to  be  imme- 
diately paid  to  K.,  the  complainant. — An  action  of  trespass  and  false  imprisoiunent 
having  been  brought  against  the  defendant, — Held,  that  the  conviction  was  good, 
notwithstanding  it  had  not  proceeded  on  the  information  of  the  party  aggrieved, 
or  been  made  by  the  magistrate  who  received  the  original  information  and  issued 
the  summons  on  which  the  defendant  appeared  ;  nor  was  it  invalidated  by  its 
mode  of  adjudicating  the  costs. 

[S.  C.  15  L.  J.  M.  C.  160.] 

Trespass  for  assault  and  false  imprisonment.  Plea,  not  guilty  (by  statute).  At 
the  trial,  before  Maule,  J.,  at  the  last  Lent  Assizes  for  Bucks,  it  appeared  that  the 
defendant,  a  magistrate  of  that  county,  had  convicted  the  plaintiti  under  7  &  8  Geo.  4, 
c.  29,  s.  39,  for  stealing  a  growing  ash  tree,  the  property  of  E.  F.  Maitland,  and  had 
imprisoned  him  in  the  Aylesbury  house  of  collection  on  that  conviction.  The 
information  and  complaint  on  which  the  conviction  proceeded  had  been  given  by  one 
Reeves  to  Mr.  Dashwood,  a  magistrate,  who  had  thereupon  summoned  the  plaintiti' 
to  appear  before  him  to  answer  it.  At  the  time  and  place  fi.xed,  the  defendant  heard 
the  evidence,  and  adjudicated,  Mr.  Dashwood  and  another  magistrate  being  [646] 
present,  but  not  acting  in  the  case.  The  operative  part  of  the  conviction  was  as 
follows : — 

"For  that  he  the  said  William  Tarry,  on  the  9th  day  of  February,  iu  the  year 
aforesaid,  at  the  parish  of  Hugheudoii,  in  the  said  county  of  Bucks,  one  ash-tree  of 
the  value  of  Is.  at  the  least,  the  property  of  Ebenezer  Fuller  Maitland,  Esq.,  then  and 
there  growing,  unlawfully  did  steal,  take,  and  carry  away,  against  the  form  of  the 
statute  in  such  case  made  and  provided  :  I,  the  said  John  Newman,  do  therefore 
adjudge  the  said  William  Tarry,  for  the  said  offence  (the  same  being  his  first  oH'ence), 
to  forfeit  and  pay,  over  and  above  the  value  of  the  said  tree  .so  stolen  as  aforesaid, 
the  sum  of  5s.,  and  for  the  value  of  the  said  tree  so  stolen  as  aforesaid,  the  further 
sum  of  Is.,  and  also  to  pay  the  sum  of  U.  ts.  6d.  for  costs,  to  be  paid  on  or  before  the 
19th  day  of  March  iie.\t,  and  in  default  of  payment  of  the  said  sums  to  be  imprisoned 
in  the  house  of  correction  at  Aylesbury,  in  and  for  the  said  county  of  Bucks,  and 
there  kept  to  hard  labour-  for  the  space  of  one  calendai'  month,  unless  the  said  sums 
shall  be  sooner  paid  ;  and  I  direct  th.it  the  said  sum  of  5s.  shall  be  paid  to  one  of  the 
overseers  of  the  poor  of  the  same  parish  in  which  the  said  oflence  was  committed,  to 
be  by  him  applied  according  to  the  directions  of  the  statute  in  that  e;ise  made  and 
provided,  and  that  the  said  sum  of  Is.  shall  be  paid  .it  the  same  time  to  the  said 
E.  F.  M.,  the  party  aggrieved  by  the  said  offence,  who  has  not  been  cxaniined  in  proof 
of  the  same ;  (a)  and  I  do  order  that  the  said  sum  of  11.  4s.  Cd.  for  costs  shall  be 
immediately  (i)  paid  to  Joseph  Reeves,  the  complainant.  Given  under  my  hand  and 
seal  the  day  and  year  first  above  mentioned.  "  -ToiiN  Xkwman  (i>  s.)." 

[647]  The  warrant  of  commitment  recited,  that  the  plaintiff  had  Ijecn  convicted 
on  the  oaths  of  J.  Reeves  and  others,  of  stealing  an  ash-tree,  iV'c  ,  and  then  proceeded 
thus :  "  And  thereupon  I,  the  said  justice,  adjudged  the  said  William  Tarry  to  forfeit 

(a)  See  Dickenson's  Sessions,  6th  edit.  886  ;  Paley  on  Convictions,  3rd  edit.  46,  142. 
(i)  This  word  is  not  in  the  form  of  conviction  given  by  7  <%  8  Geo.  4,  c.  29,  s.  71, 
or  ill  the  act.     See  judgment  of  Parke,  B. 
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and  pay  for  his  said  oft'enoe,  the  same  being  his  first  offence,  the  sum  of  5s.  over  and 
above  the  value  of  the  article  so  stolen  as  aforesaid,  and  for  the  value  of  the  said  article 
so  stolen  as  aforesaid,  the  further  sura  of  Is.,  and  also  to  pay  the  .sum  of  11.  4s.  6d. 
for  costs ;  and  I  directed  that  the  said  sum  of  5s.  should  be  paid  to  one  of  the  over- 
seers of  the  poor  of  the  parish  last  aforesaid,  in  which  the  said  offence  was  committed, 
to  be  by  him  applied  according  to  the  directions  of  the  statute  in  that  case  made  and 
provided,  and  the  said  sum  of  1  s.  to  the  said  E.  F.  Maitland,  the  party  aggrieved 
by  the  said  offence,  who  has  not  been  examined  by  and  before  me  in  proof  of  the 
same  ;  and  that  the  sum  of  11.  4s.  6d.  for  costs  should  be  paid  to  the  said  J.  Reeves 
the  complainant.  And  whereas  the  said  \Vm.  Tarry  has  made  default  in  payment  of 
the  .said  sums,"  &c.  (the  warrant  then  diiected  the  constable  to  take  the  plaintiff'  to 
the  house  of  correction,  and  the  keeper  of  it  to  receive  him  and  keep  him  to  hard 
laliour  for  one  calendar  month,  "  unless  such  sums  as  aforesaid  should  be  sooner  paid 
or  satisfied  "). 

The  plaintift''s  counsel  objected  to  the  conviction,  on  three  principal  (among  other) 
grounds  :  first,  because  it  had  not  proceeded  on  the  information  and  complaint  of 
Mr.  Maitland,  the  party  aggrieved  :  secondly,  because  the  original  information  had 
been  laid,  not  before  the  defendant,  but  before  another  magistrate ;  thirdly,  because 
the  defendant  had  awarded  the  sum  for  costs  improperly,  viz  by  ordering  the  imprison- 
ment of  the  plaintiff'  on  default  of  payment  by  him  as  well  of  that  as  of  the  two  other 
sums.  Maule,  J.,  reserved  these  points.  The  defendant  consented  to  the  information 
and  warrant  being  put  in,  as  well  as  the  convic-[648]-tion  and  warrant  of  commitment. 
The  plaintiff'  had  a  verdict  for  £5  by  consent,  leave  being  given  to  move  to  enter  a 
verdict  for  the  defendant.     A  rule  having  been  obtained  accordingly, 

O'Malley  now  shewed  cause.  First,  the  conviction  was  bad,  because  the  party 
aggrieved  should  have  been  the  complainant.  This  appears  from  sect.  68  of  7  &  8 
Geo.  4,  c.  29,  by  which  the  justice  may  discharge  the  party  from  his  conviction  on 
his  making  "  such  satisfaction  to  the  party  aggrieved  for  damages  and  costs,  or  either 
of  them,  as  shall  be  ascertained  by  the  justice."  Now,  if  the  party  aggrieved  though 
known,  is  not  present,  or  out  of  the  realm,  or  at  a  distance  within  it,  the  party 
convicted  could  not  seek  him  out  to  pay  him.  By  sect.  70,  "  If  a  party  proceeded 
against  pays  the  sum  adjudged,  or  is  discharged  from  his  conviction  under  sect.  68,  he 
shall  be  released  from  all  further  proceedings  for  the  same  cause."  By  sect.  66,  if  the 
party  aggrieved  is  unknown,  the  sum  awarded  as  the  value  of  the  property  taken 
is  to  be  applied  as  a  penalty,  i.e.  paid  to  the  overseers  of  the  poor.  [Alderson,  B. 
How,  in  that  case,  could  the  party  aggrieved  be  unknown,  and  yet  be  the  com- 
plainant?] If  a  stranger  may  inform,  a  friend  of  the  offender  may  do  so  behind  the 
back  of  the  party  grieved,  and  by  consenting  to  the  oft'ender's  making  satisfaction 
under  sect.  68,  might,  under  sect.  70,  bar  the  party  grieved  of  his  remedy  by 
action.  (He  cited  1  &  2  Will.  4,  c.  32,  s.  6.)  By  5  Geo.  3,  c.  14,  s.  3,  the  penalty 
for  fishing  in  a  water  protected  by  that  act,  is  given  to  the  "  owner  of  the  fishery," 
being  to  be  paid  to  the  convicting  justice  for  his  use,  so  that  there  would  be  no  need 
to  seek  the  party  grieved  in  order  to  pay  him.  Yet,  in  a  case  on  that  act,  where  the 
information  was  set  out  in  the  conviction,  it  was  held  that  the  conviction  must  expressly 
state  as  well  in  the  information  as  in  the  evidence  also  set  forth  that  the  proceedings  were 
[649]  carried  on  at  the  instance  (a)  of  the  owner  of  the  fishery  being  the  party  injured. (/<) 
[Parke,  B.  This  conviction  shews  who  the  party  grieved  is,  and  awards  him  Is.  Sect. 
66  shews  that  the  party  grieved  is  not  in  all  cases  the  complainant :  nor  is  there  any- 
thing absurd  in  the  enactment  of  sect.  70,  that,  where  a  proceeding  against  a  party 
has  had  a  certain  penal  result,  no  one  else  shall  have  a  civil  remedy  for  the  same  matter.] 
Though  MideUon  v.  Gah  (8  Ad.  &  E.  155  ;  3  N.  &,  P.  372)  seems  to  the  contrary,  the 
Stat.  1  &  2  Will.  4,  0.  32,  there  acted  on,  shews,  by  sects.  30,  37,  46,  that  it  was  there 
contemplated  there  might  be  proceedings  before  magistrates  which  the  party  grieved 
might  not  appear  in  or  direct.  Sect.  41  only  applies  where  the  party  agt^rieved 
is  unknown.  It  did  not  appear  whether  Maitland  authorised  Reeves  to  complain, 
[Parke,  B.  The  parol  evidence,  if  gone  into,  might  have  shewn  that  the  party  grieved 
was  the  party  complaining.     Must  that  fact  appear  on  the  face  of  the  conviction  1 

(a)  Distinguished  from  "  on  behalf,"  1  Chitt.  R.  154. 

{b)  2  B.  &  Aid.  378  ;  S.  C.,  and  fully  reported  by  Mr.  Chitty,  counsel  in  the  cause, 
in  1  Chitt.  R.  347. 
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The  form  of  conviction  given  in  the  act  distinguishes  between  the  complainant  and 
the  party  grieved,  evidently  contemplating  that  they  may  be  different  persons,  and 
this  conviction  follows  the  words  of  the  act.  Alderson,  B.  Nothing  shews  whether 
Maitland,  the  party  grieved,  was  known.]  The  stat.  3  Geo.  4,  c.  23,  s.  2,  only  applies 
where  two  magistrates  must  adjudicate.  In  Regina  v.  Wilcock  (14  Law  J.,  (N.  S.), 
M.  C.  104  ;  1  New  Sess.  Cas.  651,  663),  Lord  Denraan  said,  the  third  objection,  arising 
from  the  information  having  been  before  dift'erent  justices  from  those  who  convicted, 
was  certainly  not  removed  by  3  Geo.  4,  e.  23,  s.  2,  because  the  fact  of  such  difference 
is  not  recited  in  the  conviction,  as  required  by  that  enactment.  He  also  cited  Rex  v. 
Uordtn  (4  Burr.  2279). 

[650]  Secondly,  as  the  information  was  taken  and  the  summons  issued  by  another 
justice,  the  jurisdiction  to  convict  attached  to  him  only,  being  the  first  duly  qualified 
magistrate  who  had  possession  and  cognizance  of  the  facts.  This  principle  was 
recognised  in  Janes  v.  Giirdonja)  by  Patteson,  J.,  at  Nisi  Prius,  though  the  decision 
in  banc  turned  on  particular  words  of  52  Geo.  3,  c.  93,  Schd.  (L.).  Wightman,  J.,  also 
stated  it  to  be  the  general  rule,  in  Rei/.  v.  £7/w.(i)  The  plaintiff's  appearance  before  the 
defendant  does  not  cure  this  error,  for  the  summoning  justice  was  also  present. 

Thirdly,  the  conviction  is  bad  for  ordering  the  imprisonment  of  the  plaintiff",  under 
Stat.  7  &  8  Geo.  4,  c.  29,  on  default  of  payment  of  the  costs,  as  well  as  of  the  two  other 
sums  :  for  as  sect.  39  provides  nothing  as  to  costs,  the  matter  respecting  costs,  contained 
in  the  form  of  conviction  given  by  sect.  71,  can  only  apply  to  sect.  43  and  to  sect.  67, 
which  expressly  mention  costs,  and  the  proper  remedy  was  by  separate  proceeding 
under  18  Geo.  3,  c.  19.  [Alderson,  B.  It  is  consistent  with  this  conviction,  that  after 
it  and  before  commitment  the  plaintift'  may  have  paid  the  5s.  and  the  Is.,  and  tiot  the 
costs.  Parke,  B.  The  commitment  is  gooil,  and  may  help  the  conviction  ;  both  should 
here  be  read  with  the  information.  The  words  in  the  conviction  ordering  the  payment 
of  the  costs  may  be  taken  parenthetically,  so  that  "  said  sums "  would  apply  to  the 
penalty  and  value  of  the  articles  only.]  IFard  v.  Rulfe  (9  Justice  of  the  Peace,  335), 
and  Regma  v.  IFroth  ( I  New  Sess.  Cas.  494),  were  also  cited. 

Worlledge,  (Uyles,  Serjt.,  with  him),  in  support  of  the  rule.  The  defendant  had 
jurisdiction  to  convict,  though  the  party  grieved  did  not  inform  and  complain,  for 
there  is  no  express  direction  that  he  should  do  so,  and  the  inferences  [651]  from  the 
act  are  the  other  way.  Sect.  65  of  7  &  8  Geo.  4,  c.  29,  provides,  that  a  party  may 
be  charged  on  the  oath  of  "a  credible  witness,"  without  fixing  who  the  witness  shall 
be.  By  sect.  (53,  the  owner,  or  his  servant  or  agent,  or  a  peace-officer,  may,  on  view 
of  the  offence,  take  the  party  before  a  justice.  Now  the  plaintifi's  argument  would 
prove,  that  unless  one  or  other  of  these  persons  saw  the  offence  committed,  the 
offender  must  escape.  The  ruling  in  Rex  v.  Damaii  (2  B.  &  Aid.  378  ;  1  Chit.  K.  347), 
that  the  party  grieved  and  the  complainant  ought  to  be  shewn  by  the  information 
and  conviction  to  be  the  same  person,  proceeded  on  the  express  enactment  in  5  Geo  3, 
c.  14,  ss.  3  and  4,  that  the  owner  of  the  fishery,  viz.  the  party  grieved,  shall  have  the 
penalty  for  illegal  fishing,  and  might  recover  it  by  action.  Grijfilh.9  v.  Jlarris  (2  M.  iV 
VV.  335)  applies.  Next,  it  is  said  that,  if  any  one  but  the  party  grieved  might  inform, 
a  stranger  might  do  so,  and  bar  the  owner  of  his  civil  remedy  without  his  consent ; 
but  section  70  of  this  act  does  not  shew  what  the  "further,  or  other  proceedings  for 
the  same  cause"  which  aie  to  be  barred,  are.  MuUetmi  v.  Gale  is  rather  in  favour  of 
the  defendant,  for,  on  the  Game  Act,  1  &  2  Will.  4,  c.  32,  the  owner  need  not  institute 
the  proceedings. 

Secondly,  at  common  law,  one  justice  might  deal  with  a  complaint  which  another 
had  received.  In  Juneit  v.  (hmlon,  Lord  Detiman  said  :  "  It  may  be  conceded,  that, 
in  general,  where  no  provision  is  made  to  the  contrary,  the  original  information 
or  complaint  may  be  made  to  one  justice,  and  another  may  hear  and  deternniic  the 
mattei."  Here  the  summoning  justice  was  in  fact  present  at  the  conviction,  but  the 
conviction  was  by  the  defendant  singly,  as  authorised  by  section  65.  [I'arke,  B.  As 
the  sunnnoning  justice  did  not  share  in  the  adjudication,  his  presence  did  no  more 
than  exclude  any  inference  of  his  having  contested  [652]  the  defendant's  jurisdiction.] 
The  defendant  might  have  objected  to  the  information  and  summons  being  made  part 

(a)  2  Q.  B.  600,  603,     See  Paley  on  Convictions,  3rd  edit.  27. 
(/))  12    Law  J.,  (N.  S.),  M.  C,  25,  Bail   Court,  Mich.   1842:    lieg.  v.  Sainslmn/, 
4  T.  li.  451. 
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of  the  evidence.  In  licgina  v.  Il'ilcock  (1  New  Sess.  Cas.  651),  the  information  was 
put  in,  as  it  might  be  on  the  trial  of  an  appeal  against  a  conviction,  so  that  it  clearly 
appeared  that  one  set  of  justices  had  entertained  the  complaint,  and  another  adjudi- 
cated on  it.  Thirdly,  the  order  to  pay  costs  does  not  affect  the  conviction.  [He  was 
stopped  on  this  point.] 

Pollock,  C  B.  The  rule  to  enter  a  verdict  for  the  defendant  must  be  absolute. 
The  questions  turn  on  the  construction  of  section  39  of  7  &  8  Geo.  4,  c.  29,  which 
creates  the  particular  offence,  and  is  illustrated  by  several  other  sections  of  that  act. 
The  first  point  m;ide  for  the  plaintiff  was,  that  the  party  grieved  must  be  the  party 
making  the  complaint.  Had  that  been  intended  by  the  legislature,  it  would  have 
been  easily  expressed,  but  is  not  so  enacted.  However,  we  are  called  on  to  declare 
it  to  be  the  necessary  conclusion,  to  be  drawn  from  legal  reasoning.  But  it  would  be 
hard  on  a  magistrate  to  decide  from  deductions  purely  argumentative  that  an  action 
of  trespass  lies  against  him,  unless  something  more  definite  should  appear  on  examining 
the  particular  statute.  The  inference  apparent  from  sect.  39  is,  that  any  person  what^ 
ever  might  institute  this  proceeding  before  a  magistrate  ;  but  sect.  65  makes  that  very 
clear,  for  it  says  nothing  about  the  complaint  being  only  by  the  party  grieved,  and 
shews  that  no  one  need  be  before  the  magistrate  except  the  "credible  witness,"  who 
may  be  the  peace-officer,  or  other  person  not  being  the  party  grieved.  It  was  next 
argued  that,  by  sect.  70,  this  conviction  indemnifies  the  offender  against  other  pro- 
ceedings, so  that  unless  the  party  grieved  were  necessarily  the  complainant,  a  friend 
of  the  offender  might  proceed  against  him,  and  thus,  by  col-[653]-lusion,  deprive  the 
party  grieved  of  his  civil  remedy  ;  but  any  such  fraud  would  annul  such  discharge 
from  the  conviction,  and  the  whole  proceedings:  Duchess  of  Kingston's  case  (1  East, 
P.  C,  468;  1  Leach,  Cr.  C.  146).  Again,  the  legislature  may  have  thought  it  right 
that  a  party  proceeded  against  before  a  magistrate  under  this  act  should  be  cleared 
from  any  other  proceeding.  It  was  next  asked,  whether  the  conviction  by  a  justice 
who  had  not  summoned  the  plaintiff"  was  valid,  so  as  to  justify  a  commitment  under 
it.  The  short  answer  is,  that,  by  the  express  words  of  sect.  73,  "  no  warrant  of  com- 
mitment shall  be  held  void  by  reason  of  any  defect  therein,  provided  it  be  therein 
alleged  that  the  paity  has  been  convicted,  and  that  there  be  a  good  and  valid  convic- 
tion to  sustain  the  same  ; "  and  it  is  a  rule,  that,  in  an  action  of  trespass  against  a 
magistrate  by  a  convicted  party,  he  cannot  travel  out  of  the  conviction,  or  adduce 
evidence  to  contradict  it,  if  it  is  good  on  the  face  of  it,  though  on  appeal  to  the  sessions 
he  might  have  impugned  the  conclusion  of  the  magistrates  in  that  manner.(/^)  I  give 
no  opinion  whether  one  magistrate  may  proceed  on  an  information  which  another  has 
received,  for  if  this  conviction  is  good  on  the  face  of  it,  we  cannot  suffer  it  to  be 
falsified  by  extrinsic  matter.  The  defendant  might  have  raised  the  question  by  not 
appearing,  or  might  have  appealed.(c)  On  the  last  point,  as  to  the  award  of  costs, 
it  is  clear  that,  taking  the  whole  act  together,  it  was  intended  that  costs  as  well  as 
damages  might  be  awarded  by  the  convicting  magistrate,  and  I  think  that  in  this 
case  the  form  in  which  this  has  been  done  is  correct  according  to  the  act. 

Parke,  B.  The  only  question  on  which  I  have  entertained  any  doubt  is  the  first, 
namely,  whether  the  information  can  be  exhibited  by  any  person  but  the  party  grieved. 
[654]  My  doubt  arose  on  sections  68  and  70,  and  is  not  entirely  removed,  but  is 
not  sufficientl3'  strong  to  induce  me  to  differ  from  the  rest  of  the  Court.  Section  39, 
in  defining  and  authorising  this  proceeding,  does  not-enact  that  no  one  but  the  party 
grieved  shall  proceed  for  penalties.  But  it  was  argued  for  the  plaintiff',  that  it  would 
be  hard  on  the  party  grieved  if  his  action  for  the  damage  could  be  defeated  by  a  con- 
viction had  behind  his  back,  by  a  person  proceeding  without  authority  from  him, (a) 
and  by  collusion  with  the  guilty  party  ;  and  Hex  v.  Daman  (3  B.  &  Aid.  378  ;  1  Chitt. 
K.  347)  was  cited  ;  but  the  desired  inference,  that  the  complainant  only  can  be  the 
party  grieved,  arose  far  more  strongly  from  the  context  of  the  act  there  proceeded 
on,  than  from  this.  For,  as  has  been  pointed  out  in  argument,  by  that  act  (5  Geo.  3, 
c.  14,  s.  4),  a  remedy  by  action  for  the  penalty  was  expressly  given  to  the  party 

(h)  Paley  on  Convictions,  3rd  edit.,  316;  Gray  v.  Cookson,  16  East,  22:  and  see 
Mann  v.  Darers,  3  B.  &  Aid.  103. 

(e)  The  conviction  being  by  one  justice  only.     See  sect.  72. 

(a)  Reeves  was,  in  fact,  the  servant  of  Maitland,  the  party  grieved  ;  but  the  cause 
was  disposed  of  on  admissions  at  Nisi  Prius,  and  this  was  not  thought  material. 
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grieved,  and  by  sect  3,  the  penalty  was  directed  to  be  paid  to  the  convicting  justice 
for  his  use.  As  we  are,  therefoie,  at  liberty  to  put  a  different  construction  of  this 
act,  I  am  of  opinion,  on  the  whole,  that  the  bar  in  sect.  70  only  applies  in  eases  where 
the  party  grieved,  after  himself  making  or  authorising  complaint  to  be  made  before 
a  magistrate,  which  has  had  any  of  the  results  mentioned  in  that  section,  has  after- 
wards brought  an  action  for  an  injury  already  compensated  in  the  other  manner. 
Besides,  the  words  of  the  act  are  very  general  and  strong  to  shew  that  any  person 
whatever  may  exhibit  the  information  in  this  case. 

The  next  (piestion  is,  whether  the  same  magistrate  who  received  the  information, 
and  issued  the  summons,  must  proceed  to  convict.  Upon  this  subject  no  common- 
law  rule  can  exist,  as  the  penalties  can  only  be  awarded  by  authority  of  a  statute ; 
so  that  the  question  in  every  such  case  is,  what  [655]  did  the  legislature  intend  in 
each  instance  ?  Now  in  this  case  no  reasonable  douljt  can  exi.st,  under  sect.  65,  as  to 
the  power  of  one  magistrate  to  proceed  and  hear  the  complaint,  for  he  may  "  summon 
the  person  charged  to  appear  at  a  time  and  place  to  be  named  in  such  summons,"  not 
to  appear  "  before  him,"  namely,  the  summoning  magistrate.  That  distinguishes  this 
case  from  Jonei  v.  Grunlon  (2  Q.  B.  600). 

The  section  provides,  that  if  the  party  summoned  "shall  not  appear,"  that  is,  shall 
not  appear  before  any  justice  at  the  time  and  place  named  in  the  iirst  summons,  then, 
on  proof  had  of  the  service  of  that  summons,  the  summoning  magistrate  may  proceed 
alone,  ex  parte,  to  adjudicate,  or  issue  his  warrant  to  apprehend  such  person,  in  which 
case  the  "justice  before  whom  the  person  charged  shall  appear  or  be  brought,  shall 
proceed  to  hear  and  determine  the  case  : "  whereas,  if  the  party  appears,  i.e.  before 
any  justice,  on  return  of  the  first  summons,  the  magistrate  on  the  spot  may  entertain 
the  original  application,  and  adjudicate  thereon.  The  conviction,  therefore,  appears 
to  me  to  be,  so  far,  valid. 

As  to  the  order  for  payment  of  costs,  the  act  is  very  perplexed  ;  but  this  convic- 
tion has  stated  all  that  is  required  by  it,  and  follows  the  form  prescribed  by  sect.  71, 
except  in  ordering  paymeTit  of  the  costs  to  be  made  "  immediately,"  for  which  there 
is  no  authority.  The  intetition  of  the  act  was  clear,  that,  if  the  party  convicted  went 
to  prison,  he  should  pay  the  costs.  But  it  is  said  that  as,  when  imprisoned,  he  could 
not  get  out  thence  without  paying  the  costs  as  well  as  the  penalty,  and  the  value 
(see  sect.  67),  an  illegal  condition  was  thus  paid  upon  him  ;  but,  on  compaiing  the 
act  of  Parliament  with  the  conviction,  I  think  no  condition  has  been  imposed  on  him 
which  is  not  justified  by  the  act.  The  conviction  states,  that  the  plaintitt'  "shall 
forfeit  and  pay,  over  and  above  the  value  of  the  tree  so  stolen  as  aforesaid,  the  sum 
of  .")s.  ;  and  for  the  value  of  the  said  tree  so  [656]  stolen  as  aforesaid,  the  further  sum 
of  Is.  ;  and  also  the  sum  of  11.  4s.  6d.  for  costs,  to  be  paid  on  or  befoie  the  19th  day 
of  March  next,  and  in  default  of  payment  of  the  said  sums,  to  be  imprisoned,"  <Vc. 
It  then  orders  that  "the  said  sum  of  11.  43.  6d.  for  costs  shall  be  immediately  paid  to 
Joseph  Keeves."  Thus  the  context  of  the  conviction  shews  that  the  costs  awarded 
are  to  be  paid  down  to  Reeves,  while  time  is  to  be  given  for  discharging  the  damages 
and  value  ;  and,  looking  to  the  substance,  it  is  clear  that  no  imprisonment  is  to  take 
place  if  those  two  sums  are  paid;  but  if  the  party  is  so  imprisoned,  then  he  cannot  be 
discharged  without  paying  the  third  sum  also,  viz.  the  costs. 

It  was  lastly  urged  that  the  commitment  was  bad  ;  but  Daniel  v.  PhiUipt  ( 1  C.  M. 
«&  R  662  ;  5  Tyr.  292  ;  Bei;  v.  Mclhi;  2  Dowl.  P.  C.  173)  is  in  point  to  shew  that  it 
must  be  read  with  the  conviction,  and  construed  in  the  same  way.  Then  no  illegal 
condition  was  imposed  on  the  plaintiff  by  either. 

Ai.DKKSON,  B.  I  entirely  agree.  The  only  point  alwut  which  doubt  has  been 
entertained  is,  whether  the  party  complaining  must  not,  ex  necessitate,  be  the  party 
grieved  ;  but  I  observe  the  form  of  conviction  in  .sect.  71  directs  that  the  value  of  the 
articles  stolen,  or  the  amount  of  the  injury  done,  "shall  be  paid  to  C.  I),  [the  party 
aggrieved,  &c.]"  "and  1  order  that  the  said  sura  of  for  costs  shall  be  paid 

to  ,   [the  complainant]."      That  shews   that  the    complainant  and   party 

grieved  may  be  different  persons,  and  serves  to  answer  that  doubt. 

PL.\rr,  B.,  concurred. 

Kule  absolute.(i) 

(b)  18  Geo.  3,  c.  19,  gives  authority  to  justices  of  peace  out  of  sessions  to  award 
costs  to  be  paid  to  the  party  injured. 
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[657]  PiLKiNGTON  AND  ANOTHER  v.  ScOTT  AND  OTHERS.  June  24,  1846. — The 
plaintitt's  agreed  in  writing  with  L.,  that  he  should  serve  them  for  seven  years  as 
a  crown-glass  maker ;  that  he  should  not  during  that  term  work  for  any  other 
person  without  their  license ;  that  they  might  deduct  from  his  wages  any  fine 
he  might  incur  for  breach  of  their  rules ;  that  during  any  depression  of  trade  he 
should  be  paid  a  moiety  of  his  wages ;  that  if  he  should  be  sick  or  lame,  the 
plaintiffs  should  be  at  liberty  to  employ  any  other  person  in  his  stead,  without 
paying  him  any  wages ;  that  the  plaintiffs  should  pay  him,  so  long  as  he  should 
be  emplo3'ed  and  work  as  a  crown-glass  maker,  certain  wages  by  the  piece,  and 
£8  a  year,  in  lieu  of  house-rent  and  firing  ;  and  that  the  plaintiffs  should  have 
the  option  of  dismissing  him  from  their  service  on  giving  him  a  month's  notice 
or  a  month's  wages : — Held,  that  this  agreement  bound  the  plaintiffs  to  employ 
L.  during  the  seven  years,  subject  to  the  above  power  of  dismissal;  that  there 
was,  therefore,  a  good  consideration  for  L.'s  contract  to  serve  for  the  seven  years, 
and  the  agreement  was  not  in  unlawful  restraint  of  trade. 

[S.  C.  15  L.  J.  Ex.  329.     Applied,  RoUnsm  v.  Hener,  [1898]  2  Ch.  451.     lieferred  to, 
Devonald  v.  Eosser  &  Sons,  [1906]  2.K.  B.  741.] 

This  was  an  action  on  the  case  against  the  defendants,  for  wrongfully  harbouring 
one  Joseph  Leigh,  a  servant  of  the  plaintiffs.  Plea,  not  guilty  (with  other  pleas  not 
material  to  be  stated). 

At  the  trial,  before  Patteson,  J.,  at  the  last  Liverpool  Assizes,  the  plaintiffs  put 
in  evidence  an  agreement  made  between  them  and  Joseph  Leigh,  dated  in  the  year 
1844.  The  substance  of  this  agreement  was,  that  the  said  Joseph  Leigh  should  and 
would,  at  all  times,  during  the  term  of  seven  years,  to  be  computed  from  the  day  of 
the  date,  serve  the  plaintiffs,  their  executors,  e^c,  as  a  crown-glass  maker;  that  he 
should  not,  during  the  said  term,  work  for  any  other  person  at  any  other  glass-house 
or  place  of  business,  without  the  licence  of  the  plaintiff's ;  that  it  should  be  lawful  for 
the  plaintiff's  to  deduct  from  his  wages  any  tine  that  he  might  incur  for  breach  of 
their  rules ;  that,  during  any  depression  of  trade,  he  should  be  paid  a  moiety  of  his 
wages ;  that,  if  he  should  be  sick  or  lame,  the  plaintiff's  should  be  at  liberty  to  employ 
any  other  person  in  his  stead  without  paying  him  any  wages  ;  that  the  plaintiff's  should 
pay  him  when  and  so  long  as  he  should  continue  to  be  employed,  and  work  as  a 
crown-glass  maker,  wages  by  the  piece  (stating  them),  and  £6  per  annum  in  lieu  of 
house-rent  and  firing  ;  and  that  the  plaintiffs  should  have  the  option  of  dismissing 
him  from  their  service  on  giving  him  a  month's  wages  or  a  month's  notice. 

It  was  contended  for  the  defendants,  that  the  agreement  was  invalid,  first,  as  being 
unilateral,  and  not  mutual ;  for  that  under  it  the  plaintiff's,  the  masters,  were  not 
bound  to  [658]  employ  the  workman  at  all,  but  only  to  pay  him  wages  so  long  as  he 
should  in  fact  be  employed  ;  and  secondly,  because  it  was  in  restraint  of  trade.  The 
learned  Judge  over-ruled  the  objections,  and  left  the  case  to  the  jury,  who  found  a 
verdict  for  the  phiintiffs,  damages  £4. 

In  Easter  Term,  J.  Henderson  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection  on  the  above  points. 

Martin  and  Crompton  now  shewed  cause.  There  is  no  ground  for  the  objections 
taken  to  this  agreement.  The  provision  for  a  month's  notice  before  dismissing  the 
workman  implies  that  the  plaintiff's  were  under  an  obligation  to  employ  him  during 
the  term,  subject  to  that  provision.  They  are  bound  to  keep  him  in  their  employ 
during  the  seven  years,  unless  they  give  him  a  certain  notice ;  if  they  turn  him  away 
without  that  notice,  he  has  a  right  of  action  ;  and  even  if  they  omitted  to  employ  him 
at  all,  he  would  have  a  right  to  recover  some  damages.  The  agreement,  thei'cfore, 
is  mutual.  Neither  is  it  unlawful  as  being  in  restraint  of  trade.  Why  may  not  a 
man  hire  himself  for  seven  years  as  well  as  for  one  year"?  Since  the  case  of  Hitchcock 
V.  Cocker  (6  Ad.  &  Ell.  440),  the  Court  will  not  inquire  into  the  adequacy  of  the  con- 
sideration ;  it  is  enough  if  there  is  a  sufficient  consideration  to  support  au  assumpsit. 
Here  the  right  to  have  a  month's  notice  of  dismissal  is  of  itself  a  sufficient  consideration. 

J.  Henderson,  contra.  This  agreement  is  invalid.  It  purports  to  be  a  contract 
on  the  part  of  Leigh  to  work  for  seven  years  for  no  other  person  than  the  plaintiffs, 
without  any  contract  on  their  parts  to  employ  him  at  all.  It  may  be  admitted,  that 
if  any  consideration,  not  being  a  colourable  one,  appears,  the  Court  will  not  now 
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inquire  into  the  [659]  value  or  amount  of  it :  that  is,  they  will  not  make  a  bargain 
for  the  parties.  But  it  is  established  law,  that  a  contract  in  restraint  of  trade,  which 
is  universal  in  point  either  of  spivce  or  of  time,  is  altogether  void  :  Younff  v.  Tiininiiis 
(1  C.  &  J.  331),  JFard  v.  Byrne  (5  M.  &  W.  548),  Mallan  v.  Mai/  (11  M.  &  W.  653). 
[Alderson,  B.  If  it  be  in  partial  restraint  of  trade  onlj',  it  is  good,  if  founded  on  a 
consideration.  This  contract  is  for  seven  years  only  ;  it  is  therefore  partial  only  ; 
consequently  it  is  a  lawful  contract,  if  there  be  a  good  consideration.]  If  it  withdraws 
the  workman  from  labouring  for  the  community  generally,  without  any  obligation  on 
the  masters  to  employ  him,  it  is  invalid.  Now  throughout  this  agreement  there  is  no 
contract  or  stipulation  on  the  part  of  the  masters  to  employ  the  party  at  all.  They 
only  contract  to  pay  him  wages  "  when  and  so  long  as  he  shall  continue  to  be  employed." 
That  is  no  contract  to  employ  him:  A>:p(kn  v.  Austin  (5  Q.  B.  (571),  Dimn  v.  Sayhs 
(id.  GtS5).  Then,  if  so,  supposing,  immediately  after  the  signing  of  the  contract,  the 
plaintiffs  refuse  to  give  him  employment,  he  nevertheless  cannot  for  seven  years  woi-k 
for  any  other  person.  That  is  an  undue  restraint  of  trade.  The  agreement  to  work 
for  no  other  person  is  absolute  and  independent,  whereas  the  agreement  to  pay  wages 
is  dependent  and  conditional  on  the  employment.  Nor  can  the  Court,  from  the 
provision  as  to  a  month's  notice,  imply  a  covenant  to  employ  him  during  the  seven 
years.  [Alderson,  B.  Is  it  not  a  necessary  inference  therefrom,  and  also  from  the 
power  to  employ  other  persons  in  his  stead  during  his  sickness,  that  they  are  bound 
to  take  him  into  their  employ  I  It  is  because  the_y  have  engaged  to  employ  him  for 
seven  years,  that  the\'  take  a  power  to  discharge  him  on  giving  a  month's  notice. 
Surely,  if  1  take  a  power  to  put  an  end  to  an  agreement,  it  is  because  the  agreement 
has  begun.  The  power  to  dismiss  implies  that  they  have  engaged  to  employ.  Piatt,  B. 
The  proviso  must  be  taken  [660]  to  be  an  exception  out  of  the  proceeding  contract.] 
Probably  the  masters  did  intend  to  bind  themselves  for  the  seven  years,  but  it  is  not 
so  expressed. 

Alderson,  B.  The  question  in  this  case  simply  is,  whether  the  rule  ought  to  be 
made  absolute,  on  the  ground  that  this  is  a  contract  in  restraint  of  trade,  and  has  no 
adequate  consideration  to  support  it.  If  it  be  an  unreasonable  restraint  of  trade,  it  is 
void  altogether;  but  if  not,  it  is  lawful,  the  only  question  being  whether  there  is 
a  consideration  to  support  it ;  and  the  adequacy  of  the  consideration  the  Court  will 
not  inquire  into,  but  will  leave  the  parties  to  make  the  bargain  for  themselves.  Before 
the  case  of  Hikhaxk  v.  Coktr,  a  notion  prevailed  that  the  consideration  must  be  adequate 
to  the  restraint ;  that  was,  in  tiuth,  the  law  making  the  bargain,  instead  of  leavin" 
the  parties  to  make  it,  and  seeing  only  that  it  is  a  reasonable  and  proper  bargain. 
Here  the  restraint  is  for  seven  years  only,  with  an  engagement  on  the  part  of  the 
workman  not  to  go  into  the  service  of  any  other  person  during  that  time  ;  and  the 
question  is,  whether  there  is  a  consideration  for  that  engagement  Mr.  Henderson 
says  there  is  not,  because  there  is  no  undertaking  on  the  part  of  the  plaintiffs  to  employ 
the  workman.  But,  looking  at  the  agreement  altogether,  I  see  sufficient  to  satisfy  me 
that  they  are  bound  to  employ  him.  The  workman  agrees  to  serve  them  during  the 
seven  years  on  certain  terms,  and  they  agree  to  pay  him  certain  wages,  and  a  moiety 
thereof  daring  any  depression  of  trade,  with  liberty  to  them  to  employ  any  other 
person  in  the  event  of  his  being  sick  or  lame.  Then  they  are  to  have  the  o|)tion  of 
dismissing  him  from  their  .service,  on  giving  a  month's  wages  or  a  month's  notice. 
All  these  piovisions  being  taken  together,  it  appears  to  nic  that  the  agreement  points 
clearly  to  an  undertaking  on  the  part  of  the  masters  to  employ  the  workman  for  the 
seven  years,  subject  to  the  notice,  and  on  the  part  of  the  workman  to  serve  them  for 
that  period  on  the  same  terms.  That  is  a  reasonable  bargain,  [661]  having  its  founda- 
tion in  a  good  consideration,  namely,  the  agreement  to  employ  him  ;  and  the  amount 
or  adequacy  of  that  consideration  the  Court  will  not  inquire  into.  The  contract 
therefore,  is  not  void  as  being  in  restraint  of  trade,  and,  being  binding  on  the  parties, 
may  be  made  the  foundation  of  an  action  against  the  defendants  for  harbourin"  and 
employing  the  plaintiffs'  servant.     The  rule  must,  therefore,  be  discharged. 

RoLFE,  B.  This  rule  was  granted  on  the  ground  that  there  was  no  corresponding 
undertaking  on  behalf  of  the  masters  to  employ  the  workman  :  and  when  the  case 
is  looked  at,  it  depends  not  so  much  on  any  principle  relating  to  contracts  in  restraint 
of  trade,  as  upon  the  principles  relating  to  contracts  in  general ;  because,  if  it  was  a 
contract  by  the  workman  to  work  for  the  plaintills  for  seven  years,  and  by  the  plaintiffs 
to  employ  him  foi'  that  time,  it  clearly  was  not  void  as  being  in  restraint  of  trade. 
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The  question  therefore  is,  whether,  on  the  face  of  this  contract,  there  is  an  undertaking 
on  the  part  of  the  plaintitts  to  employ  the  workman  :  and,  looking  at  the  whole 
together,  I  think  there  is.  The  provision  as  to  notice  is  conclusive  to  shew  that  the 
plaintifl's  supposed  that,  by  the  other  stipulations  of  the  contract,  they  had  agreed 
to  employ  him  for  seven  years;  else  why  should  they  introduce  a  power  enabling 
them  to  do  that  upon  notice,  which,  ex  hypothesi  of  the  other  side,  they  might  do 
without  any  notice?  This  distinguishes  the  case  from  that  of  Aspden  v.  Austin,  where, 
as  Lord  Denman  says  in  his  judgment,  the  defendant  had  not  covenanted  to  carry  on 
his  business  for  three  years,  but  only  to  pay  weekly  sums  for  three  years  to  the 
plaintift',  on  consideration  of  his  performing  what,  on  his  part,  he  had  made  a  condition 
precedent.  But  here,  subject  to  the  condition  of  notice,  I  think  the  fair  meaning  of 
the  whole  contract  is,  that  the  parties  did  stipulate  to  do  that,  which,  in  the  case  of 
Aspden  V.  Austin,  Lord  Denman  says  they  [662]  ditl  not.  It  is,  therefore,  a  contract 
by  the  masters  to  employ,  as  well  as  by  the  servant  to  serve,  and  consequently  the 
ground  of  this  motion  fails. 

Platt,  TB.  The  question  is,  what  is  the  constiuction  of  this  contract  ?  The 
difficulty  with  me  all  along  has  been  to  see  what  is  the  limit  of  the  engagement,  if  it 
be  not  seven  yeais.  That  it  is  an  engagement  for  no  time  at  all,  is  inconsistent  with 
all  the  provisions  of  it  which  have  been  referred  to  by  my  Brother  Alderson.  They 
are  all  inconsistent  with  the  supposition  of  the  absence  of  any  undertaking  on  the  part 
of  the  masters  to  employ  the  workman.  I  think,  on  the  whole,  it  clearly  amounts 
to  an  undertaking  to  employ  the  party,  and  to  pay  him  the  agreed  wages,  during  the 
whole  seven  years,  unless  in  the  meantime  the  contract  should  be  determined  by 
notice.  That  distinguishes  it  from  the  cases  in  the  Queen's  Bench  which  have  been 
cited  by  Mr.  Henderson. 

Eule  discharged. 

JowETT  V.  Spencer.  June  25,  1846. — Declaration  in  covenant  stated,  that  plaintiff 
by  indenture  granted  to  defendant  all  the  coals  and  mines  of  coal  under  certain 
lands  ;  that  defendant  covenanted  to  pay  to  plaintiff,  as  the  price  of  the  coal 
so  granted,  £40  for  every  statute  acre  of  the  said  coal  which  should  be  found 
under  the  said  lands  ;  and  until  the  said  price  should  be  full}'  paid,  to  pay  plaintiff 
£40,  part  of  the  said  price,  in  each  year',  by  two  equal  half-yearly  instalments, 
whether  the  whole  of  an  acre  of  the  said  coal  should  be  gotten  in  every  such  j'oar 
or  not. — Averment,  that,  at  the  making  of  the  indenture,  there  were  under  the 
said  lands  divers,  to  wit,  fourteen  acres  of  the  said  coal,  and  that  divers,  to  wit, 
thirteen  acres  of  the  said  coal  still  remained  under  the  said  lands ;  and  that  £40, 
for  two  of  the  half-yearly  instalments  of  the  said  price  for  the  coal  aforesaid, 
became  due  and  still  was  in  arrear  and  unpaid  to  the  plaintiff: — Held,  on  motion 
in  arrest  of  judgment,  that  the  declaration  was  bad,  for  not  averring  that  coals 
had  been  found  under  the  premises. 

[S.  C.  15  L.  J.  Ex.  347  :  reversed  1  Ex.  647.] 

Covenant  The  declaration  stated,  that,  by  an  indenture,  dated  &c.,  made  between 
the  plaintiff"  of  the  first  part,  Jonathan  Jowett  of  the  second  part,  and  John  Spencer 
and  the  defendant  of  the  third  part,  the  plaintiff' granted,  baigained,  sold,  aliened,  and 
released  to  the  said  John  Spencer  and  the  defendant,  all  the  coals,  mines,  seams  and 
beds  [663]  of  coal,  lying  within  and  under  a  certain  messuage  and  lands,  situate  &c., 
with  the  privilege  of  winning  and  carrying  away  the  said  coal ;  that,  by  the  said 
indenture,  the  defendant  covenanted  with  the  plaintiff",  his  heirs,  etc.,  that  he,  the 
defendant,  his  executors,  &c.,  should  and  would  pay  to  the  plaintiff",  as  the  price  or 
consideration-money  of  the  said  coal,  the  sum  of  £40  for  every  statute  acre  of  the  said 
coal  which  should  be  found  within  or  under  the  said  messuage  and  lands,  and  should 
and  would,  until  the  said  price  or  consideration-money  should  be  paid  as  aforesaid, 
pay  to  the  plaintiff'  the  sum  of  £40,  part  of  the  said  consideration-money,  in  each 
year,  by  two  equal  half-yearly  payments,  on  the  3rd  day  of  January  and  the  3rd  day 
of  July,  whether  the  whole  of  an  acre  in  any  such  year  should  be  gotten  or  not. 
Averment,  that  at  the  time  of  the  making  of  the  said  indenture,  there  were  within 
and  under  the  said  messuage  and  lands  divers,  to  wit,  fourteen  statute  acres  of  the 
said  coal,  and  that  a  lai'ge  quantity,  to  wit,  thirteen  statute  acres  of  the  said  coal  still 


15M.  &W.  664.  JOWETT    l'.   .^PEXPER  1017 

remain  within  and  under  the  said  premises  ;  and  that  the  sum  of  £-10,  for  two  of  the 
said  half-yeaily  instalments  of  the  price  for  the  said  coal,  became  and  was  due  and 
still  is  in  arrear  to  the  plaintiff.     Breach,  non-payment  thereof. 

Plea,  non  est  factum. 

At  the  trial,  before  Coleridge,  J.,  at  the  last  assizes  at  Liverpool,  a  verdict  was 
found  for  the  plaintif}',  damages  401.  Is.  In  Easter  Term,  a  rule  nisi  was  obtained 
for  arresting  the  judgment,  on  the  ground  that  the  declaration  was  insufficient,  for  not 
averiing,  in  the  terras  of  the  covenant,  that  coal  was  found  under  the  demised  premises. 
On  a  former  day  in  these  sittings  (June  2-t), 

Addison  and  Hugh  Hill  shewed  cause.  The  objection  here  is,  that,  although  the 
declaration  contains  an  allegation  that  there  was  and  is  coal  under  the  demised 
premises,  it  is  not  averred  that  coal  was  found  under  the  premises,  the  [664]  covenant 
being  to  pay  the  £40  "  for  every  statute  acre  of  the  said  coal  which  should  be  found 
within  or  under  the  premises."  But  in  substance  that  is  averred,  although  informally. 
The  averment  that  coal  was  under  the  premises  could  not  be  proved  at  the  trial, 
without  its  being  found.  The  jury  could  not  otherwise  have  assessed  the  damages  at 
the  sum  of  401.  Is.  The  informality,  therefore,  is  cured  by  verdict,  according  to  the 
rule  laid  down  in  Slennel  v.  Hor/g  (1  Sannd.  227,  n.  (1)).  Upon  a  traverse  of  the 
averment  that  there  was  coal  under  the  premises,  the  plaintiff  must  have  proved  some 
coal  to  have  been  found,  which  had  not  been  paid  for.  But,  further,  the  declaration 
state.s,  not  only  that  there  was  coal  under  the  premises,  but  that  two  half-yearly 
instiilments  of  the  consideration-money  were  in  arrear  to  the  plaintiff,  which  could  not 
be  unless  coal  had  been  found,  and  was  unpaid  for  ;  and  that  the  defendant  has 
admitted  by  his  pleadings. 

Athcrton,  (Jervis  with  him),  contrii.  The  main  object  of  this  covenant  clearly 
was,  not  that  there  should  be  a  periodical  payment  of  a  rent  at  all  events,  but  that  at 
no  time  the  whole  of  the  payments  should  exceed  the  whole  value  of  the  coal  found, 
which  was  estimated  at  £40  a  statute  acre.  The  word  found,  therefore,  clearly  means 
more  than  existing,  because  the  mere  existence  of  the  coal  under  the  premises  would 
afford  no  measure  of  the  payments.  The  covenant  is  then  qualified  thus:  that,  until 
the  whole  consideration-money  is  paid,  the  defendant  shall  pay  £40  a  year,  whether 
the  whole  of  an  acre  in  any  year  be  gotten  or  not :  and  it  is  upon  this  part  of  the 
covenant  only  that  a  breach  is  a.ssigned.  The  plaintiff  must  shew  a  state  of  facts 
which  entitles  him  to  the  money,  the  non-payment  of  which  he  alleges  as  a  breach. 
He  must  therefore  shew  that  the  money  is  in  arrear,  for  which  purpose  he  must  [665] 
shew  that  coals  have  been  found,  and  not  paid  for.  That  cannot  be  intended  or 
inferred  from  anything  stated  in  this  declaration.  With  respect  to  the  allegation 
that  two  half-yearly  instalments  became  and  were  due  and  still  are  in  arrear,  that  is 
a  mere  statement  of  the  assumed  conclusion  of  law  from  the  facts  before  stated,  which 
■would  not  be  traversable.  In  covenant  for  non-payment  of  rent,  could  the  plaintiff 
recover  by  merely  saying  that  there  was  a  demise,  and  that  rent  remained  due!  The 
money  not  beiTig  due  on  the  covenant  itself,  the  plaintiff'  must  add  the  extrinsic  facts 
which  entitle  him  to  sue  ;  and  here  the  extrinsic  fact  essential  for  that  purpose  is  that 
coal  was  found,  which  was  not  paid  for.  The  "said  half-yearly  instalments "  men- 
tioned in  the  conclusion  of  the  declaration,  are  those  mentioned  in  the  covenant,  that 
is,  instalments  which  aie  to  be  paid  in  a  given  event,  namely,  if  coal  be  found  under 
the  premises,  and  until  the  coal  found  shall  not  have  been  fully  paid  for  at  a  certain 
rate.  It  is  said  this  is  cured  by  the  verdict ;  but  that  is  not  so ;  the  issue  joined  had 
nothing  to  do  with  it,  and  the  Judge  would  not  have  alloweil  any  evidence  to  be 
given  as  to  the  amount  due.  The  issue  being  proved,  the  judge  would  merely  look 
at  the  deed  to  see  how  many  instalments  were  due.  [Piatt,  B.,  referred  to  Skklemore 
V.  Thistkton  (6  M.  &  Sel.  9),  as  in  point.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (i)  was  now  delivered  bj' 

Aldkkson,  B.  This  was  a  motion  in  arrest  of  judgment.  The  declai'ation  stated, 
that,  by  an  indenture  between  the  plaintiff  of  the  Hrst  part,  Jonathan  Jowett  of  the 
secontl  pait,  and  the  defendant  of  the  third  pait,  the  said  Jonathan  Jowett,  at  the 
request  and  by  the  direction  of  the  plaintiff',  did  gratit  unto  John  Sjjencer  and  the 
defendant,  [666]  all  the  coals,  mines,  beds,  veins,  and  seams  of  coal,  under  a  messuage 

(A)  Alderson,  B.,  Rolfe,  B.,  and  Plait,  B. 
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and  lands,  to  hold  the  same  to  the  said  John  Spencer  and  the  defendant,  their  heirs 
and  assigns,  in  equal  shares,  as  tenants  in  common,  subject  to  the  covenants  in  the 
indenture  contained  ;  and  that  the  defendant  by  the  indenture  covenanted,  that  John 
Spencer  and  he  would  pay  unto  the  plaintiff,  as  the  price  or  consideration-money  for 
the  coal  granted,  i;40  for  every  statute  acre  of  the  said  coal  which  should  be  found 
within  or  under  the  said  messuage  and  lands  ;  and,  until  the  said  price  or  consideration 
for  the  said  coal  should  be  fully  paid,  pay  to  the  plaintirt  £40,  part  of  the  said  con- 
sideration-money, in  each  year,  by  two  equal  instalments,  on  the  3rd  of  January  and 
the  3rd  of  July,  the  first  payment  to  be  made  on  the  3rd  of  January  next  after  the 
date  of  the  indenture,  and  whether  the  whole  of  an  acre  of  the  said  coal  should  in 
every  such  year  be  gotten  or  not. 

The  declaration  further  stated,  that,  at  the  time  of  making  the  said  indenture, 
there  were,  within  and  under  the  said  messuage  and  lands,  divers  statute  acres  of  the 
said  coal,  and  that  a  large  quantity,  to  wit,  thirteen  acres  of  the  said  coal,  still  remained 
within  and  under  the  said  messuage  and  lands  ;  and  that  a  sum  of  money,  to  wit, 
£40,  for  two  of  the  half-yearly  instalments  of  the  said  price  or  consideration-money 
for  the  coal  aforesaid,  became  and  was  due,  and  still  was  in  arrear  and  unpaid. 

The  defendant  pleaded  non  est  factum,  and  another  plea  not  afi'ecting  the  present 
question.  On  these  pleas  issue  was  joined,  and  the  jury  found  for  the  plaintiff'.  The 
question  was  whether,  upon  this  finding,  the  plaintitf  was  entitled  to  judgment. 

By  the  covenant,  for  the  breach  of  which  this  action  was  brought,  the  defendant 
bound  himself  to  pay  £40  for  every  statute  acre  of  the  said  coal  which  should  be 
found  within  or  under  the  said  messuage  and  lands ;  and  that  sum  yearly,  by  half- 
yearly  instalments,  whether  the  whole  of  [667]  an  acre  of  the  said  coal  should  be 
gotten  or  not.  On  either  branch  of  the  alternative  contemplated  by  the  covenant, 
the  finding  of  the  coal  was  a  condition  precedent  to  the  obligation  to  pay  attaching. 
In  order,  therefore,  to  have  shewn  that  the  defendant  had  become  liable  to  pay  the 
£40  so  reserved,  the  plaintiff  should  have  averred  in  his  declaration  that  coal  had 
been  found  under  and  within  the  messuage  and  land.  The  averment  that  the  coal 
was  within  and  under  the  messuage  and  land,  is  quite  consistent  with  its  never  having 
been  found.  The  language  of  the  second  branch  of  the  covenant,  vehich  provides  for 
the  annual  payment  of  £40,  whether  the  whole  of  an  acre  of  the  said  coal  should,  in 
every  such  year,  be  gotten  or  not,  shews  that  the  parties  to  the  deed  intended  that 
the  word  "found  "  should  import  more  than  the  mere  existence  of  the  coal  under  and 
within  the  messuage  and  lands.  Whether  it  is  considered  as  having  been  used 
synonymousl}'  with  "gotten,"  or  "in  a  condition  to  be  won,"  or  any  other  state  of 
the  coal  beyond  that  of  its  mere  existence  under  and  within  the  messuage  and  land,  is 
unimportant.     The  necessity  of  the  averment  of  its  having  been  found  still  remains. 

But  it  was  contended  by  the  plaintiffs  counsel,  that  after  verdict,  the  allegation 
that  a  sum,  to  wit,  the  sum  of  £40,  for  two  half-yearly  instalments,  became  and  was 
due  and  still  was  in  arrear,  was  sufficient  to  support  the  declaration,  as  it  must  be 
intended  that  in  assessing  the  damages  the  jury  must  have  founded  the  verdict  upon 
the  assumption  that  coal  had  been  found.  But  in  Skklemore  v.  Thistleton  (6  M.  &  Sel.  9), 
the  Court  of  King's  Bench  held  that  that  general  averment  was  not  sufficient,  even 
after  verdict,  to  supply  the  omission  of  stating  those  events,  upon  the  happening  of 
which  alone  the  liabilitj^  to  pay  attached.  In  that  case,  the  defendant  had  executed, 
as  sui-ety  for  the  lessee,  the  |_668]  counterpart  of  a  lease.  In  the  declaration  he  was 
stated  to  have  covenanted  generally  that  the  lessee  should  pay  the  rents  and  perform 
the  covenants  by  him  to  be  paid  and  performed,  and  the  breach  assigned  was,  that 
rent  was  in  arrear ;  but  the  deed  having  been  set  out  upon  oyer,  the  effect  of  which 
was  to  make  it  part  of  the  declaration,  the  defendant's  covenant  appeared  to  be  to  pay 
on  demand,  in  case  the  lessee  should  neglect  to  pay  the  rent  for  forty  days  after  it 
became  due.  The  declaration  did  not  aver  the  demand  on  the  expiration  of  the  forty 
days,  and  on  that  ground  the  judgment  was  arrested,  although  the  breach  assigned  in 
the  declaration  was,  that  three  quarterly  payments  of  rent  were  in  arrear  and  unpaid, 
contrary  to  the  defendant's  covenant. 

But  the  form  of  assigning  the  breach  in  the  present  declaration,  by  describing  the 
money  to  be  due  as  two  of  the  said  half-yearly  instalments  of  the  price  or  considera- 
tion-money for  the  coal  aforesaid,  limits  it  to  the  supposed  average  of  instalments  of 
the  price  for  the  coal  previously  described  as  being  within  and  under  the  messuage 
and  land  ;  so  that  the  breach,  when  expanded,  might  be  read  thus : — That,  after  the 
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making  of  the  indenture,  and  before  the  commencement  of  the  suit,  a  sum  of  money, 
to  wit  £40,  for  two  of  the  said  half-yearly  instalments  of  the  said  price  or  consideia- 
tion-money,  for  coal  within  and  inidei'  the  messuage  and  land,  Ijeeame  and  was  due 
and  still  is  in  arrear  and  unpaid  to  the  plaintiff,  contrary  to  the  tenor  and  effect  of 
the  defendant's  covenant.  This  breach  ditl'ers  from  the  obligation  assumed  by  the 
covenant,  which  was  not  to  pay  for  coals  existing  within  and  under  the  messuage  and 
land,  but  for  such  of  them  as  should  be  found.  The  declaration,  therefore,  is  bad, 
and  the  judgment  consequently  must  be  airested. 
Rule  absolute. 

[669]  Booth  v.  Millns.  June  24,  1846. — In  an  action  l)y  payee  against  maker  of 
a  promissory  note  for  £100  and  interest,  the  defendant  ])leaded,  as  to  parcel  of 
the  monies,  pleas  the  issues  upon  which  lay  on  the  defendant ;  and  to  the 
residue,  paj'ment  of  a  sum  of  money  into  Court,  and  that  the  defendant  was  not 
indebted  in  a  greater  amount ;  to  which  the  plaintiff  replied  that  the  defendant 
was  indebted  to  him  in  a  gieater  amount,  and  issue  was  joined  thereon  : — Held, 
that  the  plaintiff'  was  entitled  to  begin  at  the  trial. 

[S.  C.  4  D.  &  L.  52  ;  15  L.  J.  Ex.  354.     See  Clad:  v.  Cluck,  [1906]  1  K,  B.  486.] 

Debt  by  payee  against  maker  of  a  promissory  note  for  £100,  made  the  25th  of 
January,  1844,  payable  to  the  plaintiff'  on  demand,  with  interest,  Sec.  Pleas,  first,  as 
to  £50,  parcel  &c.,  and  interest  thereon,  that  the  defendant  made  his  said  note  for 
£100,  and  intciest,  instead  of  a  note  for  £50,  by  mistake  ;  secondly,  that  as  to  £50, 
parcel  iVc,  and  interest,  the  said  note  was  made  for  the  accommodation  of  the  plaintiff; 
thirdly,  as  to  the  same  sum,  that  the  note  was  procured  by  the  fraud,  covin,  &c.,  of 
the  plaintiff;  fourthly,  as  to  £40,  parcel  of  another  sum  of  £50,  payment.  On  all 
these  pleas  issues  were  taken  and  joined.  Lastly,  the  defendant  pleaded,  as  to  the 
residue,  payment  into  court  of  141.  10s.,  with  an  allegation  that  the  defendant  was 
not  indebted  in  a  greater  amount.  This  allegation  was  traversed  by  the  replication, 
and  issue  was  joined  thereon. 

At  the  trial,  before  Patteson,  J.,  at  the  last  assizes  at  York,  the  right  to  begin  was 
disputed.  The  learned  Judge  ruler!  that  the  plaintiff"  was  entitled  to  begin  ;  and  in 
summing  up,  he  left  it  to  the  jury  to  say  whether  the  defendant  had  made  out  his 
case  on  any  of  the  pleas,  and  which  party's  witnesses  were  entitled  to  credit.  The 
jury  found  a  verdict  for  the  plaintiff' on  all  the  issues. 

Pashley  having  obtained  a  rule  to  shew  cause  why  there  should  not  i)e  a  new 
trial,  on  the  ground  that  the  defendant  was  entitled  to  have  begun, 

Martin  now  shewed  cause.  The  plaintiff'  was  clearly  entitled  to  begin  in  this  case, 
because  it  lay  upon  him  to  shew  that  the  defendant  was  indebted  to  him  in  a  greater 
[670]  amount  than  the  sum  paid  into  court.  Cripps  v.  JVells  (C.  &  Mar.  489)  is 
precisely  in  point.     The  Court  called  on 

Pashley,  in  support  of  the  rule  The  substantial  issues  in  this  case  were  all  on  the 
defendant.  Smart  v.  Hai/iier  (6  C.  &  P.  721)  is  in  point.  That  was  an  action  of 
assumpsit  on  bills  of  exchange,  and  on  an  account  st.ited  ;  the  defendant  pleaded,  to 
the  counts  on  the  bills,  pleas  the  altirmative  of  which  weio  upon  him,  and  to  the 
account  stated,  uon  assum])sit;  and  the  Court  held,  that  the  defendant  was  entitled 
to  begin,  unless  the  ])laintiff'  stated  that  he  had  some  eviilencc  to  give  on  the  account 
stated.  But,  at  all  cvinits,  if  the  learned  judge  was  correct  in  this  case  in  ruling  that 
the  |)laintifi'  was  to  begin,  he  ought  to  have  told  the  jury  that  it  was  for  the  plaintiff" 
to  make  out  his  case,  and  not  for  the  defendant.  Me.rcer  v.  IVIiall  (5  t^.  H.  447)  has 
established  that  the  mere  form  of  the  issue  is  not  the  criterion  whereby  this  point  is 
to  be  determined. 

Al.UEKSON,  B.  I  think  this  rule  ought  to  be  di.scharged.  The  plaintiff  was 
entitled  to  begin,  an  issue  being  upon  him.  Upon  the  issue  on  the  replication  to  the 
fifth  plea,  the  defendant  would  have  been  entitled  to  the  verdict,  unless  the  plaintiff 
had  given  some  evidence  ;  and  that  is  the  true  test.  I  (piite  assent  to  the  ruling  of 
my  lirother  Rolfe  in  ('rip/is  v.  IVclls. 

KoLKK,  B.  1  adhere  to  the  lule  which  was  stated  by  me  in  Ciipp.-i  v.  //'('//.<.  I 
own  I  think  it  is  unfortunate  that  the  Courts  should  over  have  granted  new  trials  on 
the  mere  question  as  to  the  right  to  begin  at  Nisi  Prius.     The  main  point  is,  whether 
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the  judge  has  directed  the  jury  rightly  as  to  the  party  on  wbora  the  burthen  of  proof 
lies.  If  the  [671]  issues  are  rightly  put  to  the  jury,  we  ought  to  presume  that  justice 
will  be  done. 

Pi.ATT,  B.  It  seems  to  me  that  the  rule  laid  down  by  my  Brother  Rolfe,  in  Cripps 
V.  Wells,  is  the  correct  one,  viz.  that  the  plaintiff  is  to  begin  when  the  affirmative  of 
the  issue  is  upon  him.  That  is  the  general  rule.  Here  the  issue  is,  whether  the 
plaintiff'  is  entitled  to  moie  damages  than  the  sum  paid  into  court ;  the  affirmative  of 
that  issue  he  was  clearly  bound  to  prove.(tt) 

Rule  discharged. (J) 

'  [672]  Kemp  v.  Watt.  July  4,  1846.— Assumpsit  on  a  bill  of  exchange  for  £50 
by  drawer  against  acceptor,  with  counts  for  money  lent,  and  on  an  account  stated. 
— Plea  to  the  first  count,  that  before  the  bill  became  due,  G.  had  agreed  to  pay 
defendant  certain  sums  by  monthly  instalments  of  £40  ;  that  defendant  was 
unable  to  pay  the  bill,  and  thereupon,  while  plaintitT  was  holder,  and  before 
it  became  due,  in  consideration  that  defendant,  with  assent  of  G.,  and  at  request 
of  plaintiff,  would  permit  plaintiff  to  receive  from  G.  so  much  of  the  instalments 
of  £40  as  should  amount  to  the  sum  in  the  bill,  plaintiff  agreed  to  accept  pay- 
ment of  the  bill  thereout,  and  to  discharge  defendant  from  performing  the  promise 
in  the  first  count. — Averment,  that  plaintiff  received  the  first  instalment,  but 
neglected  of  his  own  wrong  to  procure  payment  of  the  residue  from  G.  out  of  the 
next  instalment.-  Replication,  that,  in  consideration  that  defendant  would,  with 
assent  of  G.,  at  request  of  plaintift",  permit  plaintiff'  to  receive  from  G.  so  much  of 
the  instalments  of  £40  as  should  amount  to  the  sum  in  the  bill,  plaintiff  did  not 
agree  to  accept  &c.  (traversing  the  plea  in  terras) : — Held  bad,  on  special  demurrer, 
for  not  e.\:pre.ssly  traversing  the  agreement,  and  for  leaving  it  uncertain  whether 
it  meant  to  put  in  issue  simply  the  agreement,  or  the  consideration,  or  both,  or 
that  G.,  by  plaintift''s  consent,  agreed  to  pay  him  the  bill  out  of  the  instalments, 
so  as  to  substitute  themselves  as  debtors  to  plaintiff  on  the  defendant's  accept- 
ance.— Eighth  plea,  as  to  £50,  parcel  of  the  monies  in  the  second  and  last  counts, 
that  before  breach  of  the  promises  in  those  counts,  plaintiff  drew  his  bill  for  £50, 
which  defendant  accepted  and  delivered  to  plaintiff',  who  then  accepted  and 
received  the  same  in  discharge  of  the  said  sum  of  £-50,  parcel  &c.,  and  then 
indorsed  and  delivered  the  same  to  S.,  who  from  thence  hitherto  hath  been  and 
still  is  the  holder  thereof,  and  entitled  to  sue  defendant  on  the  same. — Replica- 
tion, that  the  bill  became  due  before  the  commencement  of  the  suit,  and  defen- 
dant did  not  pay  it,  and  that  S.,  before  the  commencement  of  the  suit,  returned 
the  bill  to  plaintiff',  who  then  became  the  holder,  and  continued  so  to  the  commence- 
ment &c.,  and  still  is  the  holder  ; — Held  bad,  on  special  demurrer,  for  setting  up 
fresh  matter,  without  confessing  and  avoiding,  or  expressly  traversing  the  aver- 
ment of  S.  being  holder  at  the  commencement  of  the  action. — The  word  "dis- 
charge "  in  the  plea  imported  not  payment  or  satisfaction  of  the  debt,  but  only 
that  the  bill  was  given  "  for  and  on  account  of  "  it. — The  ninth  plea  resembled 
the  eighth,  except  in  averring  that  whilst  S.  was  holder,  defendant  and  K.,  at 
his  request  and  on  his  account,  respectively  paid  him  its  amount. — Replication, 
traversing  the  payment,  ifec.  of  the  bill  in  the  terms  of  the  plea,  and  generally, 
and  averring  the  return  of  the  bill  by  Sharp  to  plaintiff',  and  the  holding  of  it  by 

(a)  In  the  course  of  the  argument,  Alderson,  B.,  adverted  to  a  correction  made  by 
Parke,  B.,  in  the  Exchequer  copy  of  the  report  of  the  judgment  of  Lord  Abinger,  C.  B., 
in  Htwkman  v.  fernie,  3  M.  &  W.  517.  The  judgment,  as  printed,  runs  thus: — "We 
have  no  doubt  as  to  the  first  point,  that  the  Lord  Chief  Justice  was  right  in  ruling 
that  the  onus  probandi  was  upon  the  plaintiff',  and  that  he  was  bound  to  begin.  We 
cannot  agree,  however,  that  this  is  a  matter  entirely  for  the  disposal  of  the  judge  at 
Nisi  Prius.  I  cannot  say  that  we  should  interfere  in  a  very  doubtful  case,  but  if  the 
decision  of  the  judge  were  dearly  and  manifestly  wrong,  the  Court  would  interfere  to 
set  it  right."  Parke,  B.,  has  substituted  for  the  words  in  italics,  "did  clear  and 
manifest  wrong;"  and  has  added  this  note  in  the  margin  : — "Qu.  if  this  is  not  the 
true  reading." 

{b)  See  Ashby  v.  Bates,  ante,  p.  589. 
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plaiiitiflF,  as  in  the  replication  to  the  eighth  plea  : — Held  bad,  on  special  demurrer, 
for  like  reasons  as  the  eighth. — Where  plaintiff,  instead  of  demurring  to  a  double 
plea,  replies  double,  he  must  not  reply  argumcntatively,  or  by  setting  up  fresh 
matter  without  confessing  and  avoiding  the  pica. 

[S.  C.  4  D.  &  L.  21.] 

Assumpsit.  The  first  count  of  the  declaration  was  on  a  bill  of  exchange  drawn 
by  the  plaintiff  upon  and  accepted  by  the  defendant,  for  payment  of  £50,  four  months 
after  date.  There  was  also  a  count  for  money  lent,  and  another  for  money  due  upon 
an  account  stated. 

Plea  to  the  first  count,  that  before  and  at  the  time  of  the  making  of  the  said  bill 
of  exchange,  the  defendant  exercised  and  carried  on  the  profession  and  business  of 
an  historical  engraver,  and  had  then  been  and  was  retained  and  employed  in  his 
said  profession  and  business  by  certain  persons  carrying  on  the  trade  and  business 
of  printsellers  and  publishers,  under  the  name  and  style  and  firm  of  Henry  Graves 
&  Co.,  to  engrave  on  copper  a  certain  print  or  [673]  engraving  after  a  picture  by 
Edwin  Landseer,  to  wit,  a  picture  called  the  "  Hostelry  in  Olden  Time,"  for  a  large 
sura  of  money,  to  wit,  the  sum  of  £1200,  therefore  payable  to  the  defendant  in  that 
l)ehalf ;  and  the  said  H.  Graves  &  Co.,  in  consideration  thereof,  afterwards,  and  before 
the  said  bill  of  exchange  became  due  and  payable,  to  wit,  on  &c.,  at  the  request  of 
the  plaintiir,  had  promised  and  agreed  to  pay  the  defendant,  for  and  on  account  of  the 
said  engraving,  certain  sums  of  money  by  instalments,  to  wit,  £20  on  the  9th  day 
of  February,  and  £40  a  month  in  cash  thenceforward  for  the  period  of  six  months, 
the  tir.st  £40  to  be  payable  on  the  10th  day  of  March  then  next  ensuing;  that  before 
and  at  the  time  when  the  said  bill  of  exchange  became  due  and  payable,  the  defendant 
was  unable  to  pay  the  same  according  to  the  tenor  and  effect  thereof,  whereof  the 
plaintiff'  then  had  notice,  and  thereupon  heretofore,  and  whilst  the  plaintiff  was  the 
holder  of  the  bill,  and  before  the  same  became  due  and  payable,  and  before  any  breach 
of  the  said  promise  in  the  said  first  count  mentioned,  to  wit,  on  &c.,  "  in  consideration 
that  the  said  defendant,  with  the  assent  of  H.  Graves  &  Co.,  and  at  the  request  of 
the  plaintiff,  would  suffer  and  permit  the  plaintiff'  to  have  and  receive,  of  and  from 
H.  Graves  &  Co.,  so  much  of  the  said  instalment  of  £40  as  should  amount  to  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  the  plaintili  then  agreed  to 
accept,  leceive,  and  take  payment  of  the  said  bill  of  exchange  from  and  out  of  such 
instalments,  and  to  discharge  the  defendant  from  the  performance  of  the  promise  in 
the  first  count  mentioned."  Averment,  that  afterwards,  to  wit,  on  &c.,  the  plaintiff 
did,  in  pursuance  and  part  performance  of  the  said  agreement,  accept,  receive,  and 
take  of  and  from  H.  Graves  &  Co.  the  sum  of  £40,  being  the  first  of  the  said  instal- 
ments ;  and  although  afterwards,  to  wit,  on  ifec,  another  of  the  said  instalments,  to 
wit,  another  sum  of  £40,  became  due  and  payable,  and  the  same  was  sufficient 
to  satisfy  and  discharge  the  residue  of  the  said  sum  in  the  said  bill  of  exchange 
specified  ;  and  although  [674]  the  defendant  hath  never  had  or  received  the  .said  last 
mentioned  instalment,  but  hath  always  hitherto  been  ready  and  willing  to  suffer  ana 
permit,  and  hath  always  hitherto  suHered  and  permitted,  tiic  plaintiff  to  have  and  receive 
of  and  from  H.  (Graves  &  Co.  so  much  of  the  said  last-mentioned  instalment  as  should 
amount  to  the  said  residue  of  the  said  sum  in  the  said  liill  of  exchange  specified  ; 
and  although  the  said  H.  Graves  &  Co.  have  always  hitherto  been  in  solvent  circum- 
stances, and  fully  able  to  pay  the  said  last-mentioned  instalment,  of  all  which  premises 
the  plaintiH'  then,  to  wit,  on  &c.,  had  notice;  nevertheless  the  plaintifi',  of  his  own 
wrong,  hath  hitherto  omitted  and  neglected  to  obUiin  and  procure  of  and  from  the 
said  H.  Graves  &  Co.  any  part  of  the  said  last-mentioned  instalment :  by  means  of 
which  said  several  premises  the  defendant  hath  become  and  is  wholly  exonerated, 
released,  and  discharged  from  the  promise  in  the  first  count  mentioned,  and  the 
performance  thereof.     Verification. 

There  were  similar  pleas  to  the  second  and  last  counts. 

Eighth  plea.  As  to  the  sum  of  £50,  parcel  of  the  monies  in  the  second  and  last 
counts  mentioned,  the  defendant  says,  that  after  the  making  the  promise  in  those 
counts  res])ectively  mentioned,  and  bcfoie  any  l)reach  thereof,  and  before  the  com- 
niCMComcnt  of  this  suit,  to  wit,  o)i  i^^c,  the  ]>laintitt'  made  hi.s  1)111  of  exchange  in 
wiiting,  and  directed  the  same  to  the  defendant,  and  thereby  reipiested  the  defendant 
to  pay  to  the  plaintili,  or  order,  £50  for  value  received,  four  mouths  after  the  date 
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thereof,  and  the  defendant,  at  the  request  of  the  plaintiff,  then  accepted  the  said  bill, 
and  delivered  the  same  to  the  plaintiff',  who  then  accepted  and  received  the  same  in 
discharge  of  the  said  sum  of  £50,  parcel  &c.,  and  then  indorsed  and  delivered  the  same 
to  one  W.  Sharp,  who  from  thence  hitherto  hath  been,  and  still  is,  the  holder  thereof, 
and  entitled  to  sue  the  defendant  upon  the  same.     Verification. 

Ninth  plea,  as  to  the  same  sum,  parcel,  &c.,  that  after  the  making  of  the  said  promise 
&c.,  and  before  any  breach  [675]  thereof,  and  before  the  commencement  of  this  suit, 
to  wit,  on  &c.,  the  plaintiff  made  his  bill  of  exchange  in  writing,  and  delivered  the 
same  to  the  defendant,  and  thereby  requested  the  defendant  to  pay  the  plaintiff,  or 
order,  £50  for  value  received,  four  months  after  the  date  thereof,  and  the  defendant, 
at  the  request  of  the  plaintiff,  then  accepted  the  said  last-mentioned  bill,  and  delivered 
the  same  to  the  plaintiff,  who  accepted  and  received  the  same  in  discharge  of  the  said 
sum  of  £50,  parcel  &e.,  and  then  indorsed  and  delivered  the  same  to  one  W.  Sharp, 
who  then  became  and  was  the  holder  and  entitled  to  payment  thereof ;  that  whilst 
W.  Sharp  was  the  holder  and  entitled  to  payment  of  the  said  last-mentioned  bill  of 
exchange,  to  wit,  on  &c.,  the  defendant  and  one  T.  Kemp,  at  his  request,  and  on  his 
account  and  behalf  respectively,  paid  to  the  said  W.  Sharp  divers  sums  of  money,  in 
the  whole  amounting  to  the  said  sum  in  the  said  bill  of  exchange  specified,  and  the 
same  thereby  then  became  and  was  fully  paid,  satisfied,  and  discharged.    Verification. 

Replication  to  the  first  plea,  that,  in  consideration  that  the  defendant,  with  the 
assent  of  H.  Gi-aves  &  Co.,  and  at  the  request  of  the  plaintiff,  would  suffer  and  permit 
the  plaintiff  to  have  and  receive  of  and  from  H.  Graves  and  Co.,  so  much  of  the  said 
instalments  of  £40  as  should  amount  to  the  said  sum  of  money  in  the  said  bill  of 
exchange  specified,  he  the  plaintiff'  did  not  agree  to  accept,  receive,  and  take  payment 
of  the  said  bill  of  exchange  from  out  of  such  instalments,  and  to  discharge  the  defen- 
dant from  the  performance  of  the  said  promise  in  the  said  first  count  mentioned,  mode 
et  forma. 

There  was  a  similar  replication  to  the  plea  to  the  second  and  last  counts. 

Replication  to  the  eighth  plea,  that  the  said  bill  of  exchange  in  that  plea  men- 
tioned iiecame  due  and  paj'able  before  the  commencement  of  this  suit,  to  wit,  on  &c.  ; 
and  the  defendant  did  not  pay  and  has  not  paid  the  amount  of  the  said  bill,  or  any 
part  thereof,  although  the  same  was  [676]  duly  presented  to  him  for  payment  thereof 
before  the  commencement  of  this  suit ;  and  that  the  said  W.  Sharp,  after  the  said 
indorsement  of  the  said  bill  to  him,  and  before  the  commencement  of  this  suit,  to  wit, 
on  &c.,  returned  the  said  bill  to  the  plaintiff,  who  thereby  then  became  and  was  the 
holder  thereof,  and  so  remained  and  continued  until  and  at  the  time  of  the  commence- 
ment of  this  suit  and  still  is  the  holder  thereof.     Verification. 

Replication  to  the  ninth  plea,  that,  whilst  the  said  W.  Sharp  was  the  holder  of  the 
said  bill  of  exchange  in  that  plea  mentioned,  the  defendant  and  the  said  T.  Kemp, 
at  his  request,  or  on  his  account  or  behalf,  did  not,  nor  did  either  of  them,  pay  to 
the  said  W.  Sharp  any  sums  of  money,  in  the  whole  amounting  to  the  said  sum  in 
the  bill  of  exchange  specified,  or  any  part  thereof,  nor  was  the  same  paid  and  satisfied 
or  discharged,  as  in  the  said  ninth  plea  alleged  ;  and  the  plaintiff'  in  fact  saith,  that, 
although  the  said  bill  of  exchange  became  due  before  the  commencement  of  this  suit, 
to  wit,  on  &c.,  yet  the  defendant  has  not  paid  the  same,  or  any  part  of  the  amount 
thereof ;  and  that,  after  the  indorsement  of  the  said  bill  to  the  said  W.  Sharp,  and 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the  said  W.  Sharp  returned  the 
said  bill  to  the  pl.aintift',  who  thereby  became  and  was,  and  thence  hitherto  hath  been, 
and  still  is,  the  holder  of  the  said  bill.     Vei'ification. 

Special  demurrer  to  the  replication  to  the  first  plea,  assigning  for  causes,  amongst 
others,  that  the  same  is  calculated  to  embarrass  and  perplex,  inasmuch  as  it  is  dubious 
and  uncertain  whether  the  plaintiff'  thereby  means  to  put  in  issue  the  agreement  or 
the  con.sideration,  or  both  the  agreement  and  the  consideration. 

There  was  a  similar  demurrer  to  the  replication  to  the  plea  to  the  second  and  last 
counts. 

Special  demurrer  to  the  replication  to  the  eighth  plea,  assigning  for  causes,  amongst 
others,  that  it  does  not  confess  and  avoid,  or  traverse  and  deny,  the  said  plea ;  also 
that  it  is  an  argumentative  denial  of  the  allegation  in  the  said  plea,  [677]  that 
W.  Sharp  "  hitherto  hath  been  and  still  is  the  holder  of  the  said  bill,  and  entitled  to 
sue  the  defendant  thereon  ; "  also,  that  the  replication  should  have  concluded  to  the 
country,  and  not  with  a  verification ;  also  for  that  it  is  admitted  by  the  replication 
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that  the  bill  was  accepter!  and  received  by  the  plaintiff  in  discharge  of  the  said  sum 
of  £50. 

Special  demnner  to  the  replication  to  the  ninth  plea,  assigning  for  causes,  amongst 
others,  that  it  does  not  confess  and  avoid,  or  traverse  and  deny,  the  said  plea  ;  also 
that  it  is  an  argumentative  denial  of  payment  to  W.  Sharp  of  the  said  bill ;  also  that 
the  replication  should  have  concluded  to  the  country,  and  not  with  a  verification. 
Joinders  in  demurier. 

Hurlstone,  for  the  defendant,  in  support  of  the  demurrers.  The  replications  to 
the  first  two  pleas  are  bad  for  uncertainty.  They  may  mean  that  the  plaintiff  made 
the  agreement,  but  not  on  the  consideration  laid,  or  may  intend  to  put  in  issue  both 
the  consideration  and  agreement,  or  simply  the  agreement.  Suppose  issues  taken  on 
them,  and  that,  at  the  trial,  it  appeared  that  the  agreement  was  in  fact  made,  but 
on  a  different  consideration  from  that  laid  in  the  pleas,  for  whom  could  the  issues  be 
found?  [Parke,  B.  The  replication  seems  bad,  but  are  the  pleas  good  1)  They  shew 
the  extinguishment  of  the  debt,  liy  the  agreement  to  receive  it  out  of  the  instalments 
payable  by  H  (iraves  &  Co.  Mr.  Chitty,  Jun.,  in  his  work  on  Contracts  (3id  edit.  613, 
2nd  edit.  482),  collects  the  cases,  and  states  their  result  thus:  "In  Taflock  v.  Harris 
(3  T.  R.  180),  Duller,  J.,  put  this  case — Suppose  A.  owes  B.  £100,  and  B.  owes  C. 
£100,  and  the  three  meet,  and  it  is  agreed  between  them  that  A.  shall  pay  C.  the  £100, 
B.'s  debt  is  extinguished,  and  C.  may  recover  the  same  against  A."  [Alderson,  B. 
This  plea,  to  be  good,  must  shew  such  an  agreement  as  would  give  a  right  of  action 
against  Graves  [678]  &  Co.  Parke,  B.  Though  the  plea  alleges  the  agreement  of 
the  parties  to  have  been  with  their  assent,  that  may  mean  their  assent  to  the  agree- 
ment between  the  plaintiff' and  defendant,  without  agreeing  to  make  themselves  liable.] 
The  plea  goes  further,  and  shews  Graves  and  Co.  to  have  acted  on  the  agreement,  by 
alleging  that  they  paid  the  first  instalment  to  the  plaintiff'.  [Alderson,  B.  They 
might  be  willing  to  pay  the  instalments,  but  such  payment  does  not  shew  that  they 
had  agreed  to  be  liable  to  an  action  in  respect  of  them.]  If  the  plea  to  the  second 
and  last  counts  be  questionable,  the  plea  to  the  first  count  is  good,  for  it  shews  the 
agreement  to  have  been  madfe  while  the  bill  was  ruTining,  and  an  acceptor's  liability 
may  be  discharged  by  parol,  even  after  breach:  Whatley  v.  Trichr  (1  Camp.  36), 
Parker  v.  Leigh  (2  Stark.  C.  N.  P.  228). 

The  replications  to  the  eighth  and  ninth  pleas  are  bad,  for  their  argumentative 
denial  that  Sharp  was  the  holder  of  the  bill,  and  should  have  concluded  to  the 
country. 

J.  Brown  was  here  called  on  in  support  of  the  replications.  The  duplicity  of  the 
pleas  compelled  the  plaintiff  to  reply  the  non-payment  of  the  bill,  and  that  Sharp 
returned  it  to  the  plaintiff;  for  if  the  indorsement  to  Sharp  alone  had  been  traversed, 
the  defendant  would  have  proved  the  fact.  Kearslake  v.  Morgan  (n  T.  \i.  513)  shews 
that  it  would  have  been  enough  to  have  proved  a  negotiable  security  to  have  been 
given  "  for  and  on  account  of "  the  debt :  see  also  Mercer  v.  Cheese  (4  M.  &  Gr.  804). 
But  these  pleas  aver  that  the  bill  was  received  by  the  plaintili'  in  discharge  of  the 
debt,  and  also  that  he  indorsed  it  to  Sharp.  Unless  a  plaintifl' thinks  proper  to  demur 
for  duplicity  of  a  plea,  he  must  put  both  facts  in  issue  :  t'hilty  v.  Dendt/  (3  Ad.  &  E. 
323),  Jjdlton  V.  CaniiOH.(f)  To  have  [679]  replied  that  the  bill  was  received  "in  dis- 
charge," might  have  admitted  Sharp  to  be  holder,  for  "discharge"  is  not  neees.sarily 
"satisfaction":  Einhlin  v.  DarlnuU  (12  M.  &  W.  830),  MniUard  v.  Duke  of  Argyll 
(6  M.  k  Gr.  40).  In  Frasw  v.  IFekh  (8  M.  ife  W.  629),  the  action  was  on  the' bill,  not 
on  the  consideration,  .so  that  the  plaintiff  was  implied  to  be  the  holder  at  the  time  the 
action  was  brought  by  the  plaintiff.  Had  the  replication  in  this  case  simply  traversed 
Sharp's  being  the  holder  at  that  time,  it  would  have  been  an  immaterial  traverse, 
and  the  declaration  would  have  been  said  to  have  been  answered  by  the  rest  of 
the  pica. 

Hurlstone,  in  reply.  If  the  pleas  are  double,  the  plaintiff  might  have  demurred 
specially  ;  but  if  he  does  not  do  so,  and  replies  double,  he  must  not  violate  the  rule 

(/)  1  Ventris,  272,  lelied  on  in  Stephen  on  Pleadings,  ch.  II.,  sect.  3,  rule  1.  And 
see  per  Lord  Abinger,  1  M.  ^t  W.  330:  also  Smith  v.  Dimn,  7  Ad.  &  E.  I  ;  2  N.  &  P. 
1,  S.  C.  ;  Gerten  v.  Robinson,  2  Dowl.  P.  C.  (N.  S.)  41.  But  see  Moore  v.  lioulcott, 
1  Scott,  122;  1  Hing.  N.  C.  323;  Faulkner  v.  t'hevell,  5  Ad.  &  E.  213;  Eden  v.  Turtle, 
10  M.  &  W.  635. 
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against  argumentative  pleading.  The  plea  in  substance  alleges,  that  Shai'p  was  the 
holder  of  the  bill  at  the  time  the  suit  was  commenced.  That  is  replied  to  by  alleging 
that  the  bill  was  returned  to  the  plaintiff,  and  that  he  was  the  holder  at  the  commence- 
ment of  the  suit.  That  confesses,  without  avoiding,  the  averment  of  the  plea.  The 
replication  .should  have  concluded  with  a  special  traverse,  absque  hoc  that  Shai'p  was 
holder  of  the  bill  modo  et  forma.  [Parke,  B.  That  argument  only  applies  to  the 
issues  on  the  second  and  last  counts  ;  and  if  plaintiff  can  recover  on  the  first  count, 
they  need  not  be  discussed.]  The  replications  admit  that  Sharp  was  the  holder  of 
the  bill,  and  then  argumentatively  deny  it,  by  stating  fresh  matter,  viz.  that  the 
plaintifl  was  the  holder  at  the  time  of  bringing  the  action.  In  Eraser  v.  JFelch,  Lord 
Abinger  said  (8  M.  &  W.  63-5),  "  I  think  Mr.  Erie's  argument  is  correct,  that  if  a  plaintiff, 
in  his  I'eplication,  selects  [680]  one  of  many  facts  in  a  plea,  for  the  purpose  of  trying 
the  issue,  and  it  is  found  for  him,  the  other  facts  must  be  considered  as  expunged 
from  the  record."  [Parke,  B.  You  say  that,  as  the  plaintiff  did  not  demur  specially 
to  the  plea,  he  might  reply  by  answering  both  parts  of  it,  if,  instead  of  answering 
argumentatively,  he  had  traversed  that  Sharp  was  the  holder  at  the  time  the  writ  was 
issued.]  The  matters  of  defence  were  two  :  first,  that  a  bill  had  been  given,  and  next, 
that  it  was  outstanding  in  Sharp's  hands  at  the  time  of  suing.  [Alderson,  B.  The 
mere  giving  back  the  bill  by  Sharp  to  the  plaintiff,  as  alleged  in  the  replication,  does 
not  shew  the  plaintiff  to  be  the  holder  at  the  time  of  bringing  the  action,  for  he  may 
have  given  it  back. 

Parke,  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment  on  the  first 
count.  There  were  two  pleas  to  that  count.  [The  learned  Baron  stated  them.] 
The  first  question  is,  as  to  the  validity  of  the  replications  to  those  pleas.  The  replica- 
tion is,  that  in  consideration  that  the  defendant,  with  the  assent  of  Graves  &  Co.,  at 
the  plaintiff's  request,  would  suffer  and  peimit  him  to  have  and  receive  of  and  from 
Graves  &  Co.  so  much  of  the  instalments  as  should  amount  to  the  sum  of  money  in 
the  bill  specified,  the  plaintiff'  did  not  agree  to  accept  and  receive  the  payment  of  the 
bill  out  of  such  instalments.  Such  being  the  replications,  I  think  that  the  special 
demurrer  as  to  them  is  well  founded.  The  form  in  which  the  agreement  stated  in  the 
plea  is  attempted  to  be  denied,  is  ambiguous.  The  replication  should  have  traversed 
the  agreement  in  express  terms.  Here  it  is  impossible  to  say  whether  the  plaintiff 
means  to  put  in  issue  the  agreement  or  the  consideration,  or  both. 

I  am  also  of  opinion  that  these  pleas  are  bad.  If  they  admit  a  debt  due,  there  is 
no  good  answer  to  the  debt  incurred  by  the  acceptance.  There  is  no  averment  that 
Graves  &  Co.,  by  agreement  with  the  plaintiff,  con-[681]-sented  to  become  his  debtors 
by  substitution  for  the  defendant,  which  allegation  was  necessary  to  make  the  pleading 
good  by  way  of  accord  and  satisfaction.  If,  indeed,  there  was  an  agreement  between 
the  three  parties,  by  which  Graves  and  Co.  consented  to  substitute  themselves  for  the 
defendant  as  debtors  to  the  plaintiff',  the  plea  would  have  been  a  perfectly  good 
answer,  without  any  allegation  of  payment.  But  the  plea  does  not  amount  to  that. 
It  merely  uses  the  words  "  with  the  assent  of  Graves  &  Co.,"  which  is  ambiguous,  and 
is  bad  on  that  account.  There  is  nothing  equivalent  to  an  express  allegation  that 
Graves  &  Co.  agreed  to  pay  the  plaintiff'  the  amount  of  the  bill  out  of  the  instalments. 

Then  it  is  sought  to  support  the  second  plea  to  the  first  count,  on  the  ground  that 
the  acceptance  of  a  bill  of  exchange  stands  on  a  dift'erent  footing  from  an  ordinary 
debt,  and  may  be  discharged  by  parol  admission  of  a  debt  due,  in  lieu  of  accord  and 
satisfaction  ;  but  as  between  holder  and  acceptor,  the  law  merchant  requires  a  distinct 
waiver  of  the  obligation  of  the  acceptor ;  whereas  this  plea  only  attempts  to  set  up 
another  person  as  the  debtor,  and  does  not  shew  any  expiess  discharge  of  the 
obligation  of  the  acceptor. 

The  other  pleas  are  framed  with  great  ingenuity,  and  put  the  plaintiff'  into  great 
difficulty  as  to  his  replication.  The  first  question  is,  whether  the  averment  that  the 
plaintiff's  received  the  bill  in  discharge,  means  that  the  bill  was  delivered  in  full 
satisfaction  and  discharge  of  the  debt ;  if  so,  the  debt  would  have  been  altogether 
discharged,  and  the  rest  of  the  plea  would  have  been  immaterial.  Mr.  Brown  has 
argued  that  the  word  "discharge"  imports  no  more  than  that  the  bill  was  given  "for 
and  on  account  of  "  the  debt,  and  therefore  was  no  payment :  and  I  think  that  is  the 
true  construction  of  the  plea.  Then  the  plea  contains  a  double  answer,  inasmuch  as 
it  shews  the  delivery  of  a  negotiable  instrument  for  and  on  account  of  the  debt,  and 
also  [682]  that  the  plaintiff  indorsed  it  to  Sharp.     The  question  is,  whether  that  is 
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piopei-ly  leplied  to.  With  respect  to  the  first  purt  of  the  pleas,  the  replications  say 
nothing ;  hut  they  answer  both  parts  collectively,  b}'  shewing  that  the  bill  was 
dishonoured  and  returned  to  Sharp;  the  one  plea,  namely,  the  eighth,  alleging  that 
Sharp  was  the  holder,  and  the  other,  namely,  the  ninth,  that  there  was  a  payment 
to  him. 

On  the  ))art  of  the  defendant  it  is  said,  that,  the  plea  being  double  and  yet  replied 
to,  the  replication,  if  double  also,  should  be  correct  according  to  the  other  rules  of 
pleading,  whereas  these  replications  do  not  confess  and  avoid  the  averment  that  Sharp 
was  the  holder  of  the  bill,  but  set  up  fresh  matter  instead.  And  it  seems  to  me  that 
they  are  bad  on  that  account,  and  that  they  ought  to  have  concluded  with  a  formal 
traverse  that,  at  the  time  of  commencing  the  action.  Sharp  was  the  holder  of 
the  bill. 

There  will  therefore  be  judgment  for  the  defendant  on  the  demurrers  to  the 
replications  to  the  eighth  and  ninth  pleas,  and  for  the  plaintifTon  the  rest. 

Ai.DERSON,  B.  I  am  of  the  same  opinion.  The  replication  to  the  pleas  to  the 
first  count  are  clearly  bad.  It  is  left  quite  in  doubt  whether  the  consideration  is 
admitted  or  denied,  and  whether  the  plaintiff  did  not  agree  simply,  or  did  not  upon 
that  consideration  agree.  That  ambiguity  is  pointed  out  by  the  special  demurrer. 
The  other  pleas  are  bad,  for  the  reasons  already  given. 

KoLFE,  B.,  concurred. 

Judgment  accordingly. 

[683]  Smith  and  Others  v.  Page.  July  4,  1846. — In  indebitatus  assumpsit  for 
money  due  on  an  account  stated,  it  is  not  sufficient  to  plead  that,  after  the 
accruing  of  the  causes  of  action  in  the  declai'ation  mentioned,  and  before  the 
commencement  of  the  suit,  defendant  and  plaintifl'  accounted  together  of  and 
concerning  the  said  causes  of  action,  and  all  other  claims  and  demands  then  being 
between  plaintiff"  and  defendant,  amounting  to  a  large  sum,  to  wit,  XIOOO,  and 
that  on  such  accounting  a  small  sum,  to  wit,  £150,  was  then  found  to  be  due  and 
owing  from  defendant  to  plaintifT,  which  defendant  then  promised  plaintiff"  to 
pay,  and  afterwards,  before  commencement  of  the  suit  paid  to  plaintiff',  who 
accepted  it  in  full  satisfaction  of  the  sum  due  to  him  from  defendant;  for  such  a 
plea  does  not  shew  that,  at  the  time  of  the  second  accounting  relied  on,  any  cross 
demand  by  defendant  against  plaintiff'  existerl,  or  that,  if  it  existed,  it  had  not 
been  agreed  to  be  given  up  by  defendant  in  consideration  of  plaintiff's  giving  up 
some  other  demand  of  his  on  defendant,  so  as  to  make  payment  of  the  balance 
a  satisfaction  of  the  largei'  sum. 

Assumpsit  on  two  bills  of  exchange,  with  counts  for  interest,  money  lent,  money 
paid,  and  on  an  account  stated.     Breach,  non-payment.     Damages,  £1000. 

The  second  plea  was,  that,  after  the  accruing  of  the  causes  of  action  in  the  declara- 
tion mentioned,  and  befoi-e  the  commencement  of  the  suit,  the  defendant  and  the 
plaintiff's  accounted  together  of  and  concerning  the  said  causes  of  action,  and  all  other 
claims  and  demands  then  being  between  the  plaintiffs  and  the  defendant,  and  then 
amounting  to  certain  large  suras  of  mone}',  to  wit,  £1000  ;  and  on  that  accounting,  a 
certain  small  sum  of  money,  and  no  moic,  to  wit,  the  sum  of  £150,  was  then  found 
to  be  and  then  was  due  and  owing  from  the  defendant  to  the  plaintiff"s,  which  sum  of 
money  the  defendant  then,  in  consideration  of  the  ])reniises,  promised  the  plaintiffs  to 
pay  to  them  on  request;  and  thereupon  the  defendant  afterwards,  and  before  the 
commencement  of  this  suit,  paid  to  the  plaintiff's,  who  then  accepted  and  received  of 
and  from  the  defendant,  a  large  sum  of  money,  to  wit,  £150,  in  full  satisfaction  and 
dischaige  of  such  last-mentioned  sum  so  due  and  owing  from  the  defendant  to  the 
plaintiff's  as  last  aforesaid(a).     Verification. 

Replication  to  the  second  plea,  that  the  defendant  did  not  pay  to  the  plaintiff's, 
nor  did  the  plaintiffs  accept  or  receive  from  the  defendant,  the  said  sum  of  money  in 
the  said  plea  mentioned,  or  any  part  thereof,  in  such  satisfac-[684]-tioii  and  discharge 
as  the  defendant  has  therein  alleged  ;  concluding  to  the  country. 

(a)  As  to  this  plea,  see  Com.  Dig.,  tit.  "  Pleader "  (2  G.  11);  Doimi  v.  Hatcher, 
10  Ad.  &  E.  121. 

Ex.  Div.  IX.—  33 
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Special  demurrer  :  for  that  the  replication  traverses  immaterial  allegations,  and 
thereby  offers  an  immaterial  issue,  in  this,  that  the  statement  of  the  account  as  in  the 
second  plea  mentioned  having  altered  the  nature  of  the  demand  in  the  declaration 
mentioned,  and  the  plaintiffs'  own  remedy  being  upon  such  contract  of  account,  and 
the  promise  of  the  defendant  thereupon  made,  and  not  upon  the  said  several  bills  and 
contracts  in  the  declaration  mentioned,  it  is  wholly  immaterial  and  beside  the  merits 
of  the  plea  and  this  action,  whether  the  sum  of  monej^  in  the  plea  mentioned,  or  any 
pnrt  thereof,  was  paid,  accepted,  or  received,  as  is  by  the  said  replication  denied. 
Secondly,  that  the  traverse  taken  in  and  by  the  same  replication  is  not  taken  on  the 
most  material  allegations  or  parts  of  s:iid  plea,  but  on  matters  which  will  not  properly 
decide  the  merits  of  the  same  plea,  and  of  this  action.  Thirdly,  that  if  the  accounting 
and  promise  in  the  last  count,  and  the  accounting  and  promise,  in  the  plea,  are  not  one 
and  the  same  accounting  and  promise,  the  plaintiffs  ought  to  have  newly  assigned  the 
statement  of  account  by  them  in  the  declaration  intended,  and  should  have  distinctly 
alleged  in  the  replication  that  the  several  statements  of  account  were  other  and 
different,  and  the  replication  should  have  concluded  with  a  veritication.  Fourthly, 
that  the  replication  does  not  answer  the  whole  of  the  plea,  in  this,  that  the  same  plea 
contains  two  available  defences  to  the  said  action — i.e.  the  accounting  and  the  payment 
therein  respectively  alleged  ;  and  both  of  the  said  defences  should  have  been  denied  by 
the  replication.     Joinder  in  demurrer. 

J.  Henderson,  in  support  of  the  demurrer.  The  replication  is  bad :  for  the 
accounting  disclosed  in  the  plea  is  not  stated  in  it  to  be  of  and  concerning  the  matters 
laid  in  the  declaration  only ;  whereas  what  the  replication  admits  is  [685]  an 
accounting  on  all  other  claims  and  demands  between  the  plaintiffs  and  the  defendant, 
and  a  small  balance  found  due  from  the  defendant  to  the  plaintiH's.  [Parke,  B.  You 
say  the  accounting  laid  in  the  plea  respected  claims  by  the  defendant  on  the  plaintiffs 
as  well  as  liy  the  plaintiffs  on  the  defendant.]  Yes  ;  and  that  is  a  good  answer  to  the 
declaration.  In  Fidgett  v.  Penni/,{ay,  Alderson,  B.,  says,  in  law  the  second  accounting 
must  be  taken  to  be  either  a  payment  or  a  set-off,  and  therefore  must  be  pleaded 
specially.  But  opening  a  settled  account,  by  pleading  a  set-off,  after  mutual  conces- 
sions of  particular  items,  would  be  inconvenient.  A  new  state  of  things  arises  on 
that  second  accounting ;  for  there  is  a  difference  between  a  mere  adjustment  of  the 
plaintiffs'  demand  or  single  claim,  and  an  adjustment  of  all  claims  between  the  parties. 
In  Comyns'  Digest,  Action  on  the  Case  on  Assumpsit  (Ct.),  it  is  said,  "If  A.  be 
indebted  to  B.,  and  afterwards  they  come  to  account  for  all  matters  between  them, 
this  is  a  discharge  of  the  deljt."  Mihmrd  v.  Ingram  (b)  is  cited,  where  it  was  hgld, 
that  a  simple  contract  to  pay  a  debt  might  before  breach  be  discharged  by  the  debt 
being  allowed  on  an  account  subsequently  stated,  with  a  promise  to  pay  the  balance 
then  found  due.  In  Foster  v.  yillansmi  {'2  T.  E.  479,  483),  Buller,  J.,  .says,  that 
settlement  of  a  partnership  account  on  dissolution  is  iu  law  sufficient  consideration  for 
a  promise  to  pay  the  balance  struck,{rf)  and  that  such  promise  puts  an  end  even  to  a 
partnership  covenant  to  adjust  and  make  a  [686]  final  settlement  of  accounts  at  the 
expiration  of  the  term.  The  stating  an  account  alters  the  nature  of  the  evidence  in 
the  case.  The  replication  would  be  sufficient,  if  the  accounting  only  had  been 
traversed. 

Sir  John  Bayley,  in  support  of  the  replication,  was  stopped  by  the  Court. 

Parke,  B.  It  appears  fi-om  AfherJey  v.  Evans,{a)"  that  the  case  of  Milwnrd  v. 
Ingram  has  frequently  been  denied  to  be  law.     The  fault  of  this  plea  is,  that  it  does 

(a)i  1  C.  M.  &  E.  108 ;  4  Tyr.  650 ;  2  D.  P.  C.  714.     See  per  Holt,  C.  J.,  May  v. 

King,  12  Mod.  538,  539  ;  1  Ld.  Eaym.  680,  S.  C.  Also,  as  to  mistakes  in  an 
account  stated,  2  Freem.  62,  183.  Tliomus  v.  Thomas,  8  M.  &  W.  140;  Tyrwhitt's 
Pleadine;,  274. 

{h)  \  Freem.  1  95  ;  1  Mod.  205 ;  2  Mod.  43  ;  S.  C.  See  per  Lord  Holt,  in  May  v. 
King,  as  reported  12  Mod.  538,  539  ;  also  Price  v.  Dyer,  17  Ves.  363. 

(d)  In  that  case  an  express  promise  by  defendant  to  pay  a  balance  was  proved. 
So  in  Mmaiia  v.  Levy,  2  T.  E.  483,  n.  But  Gibbs,  C.  J.,  held  at  Nisi  Prius,  that  no 
such  express  promise  was  requisite,  liackslraiv  v.  Imher,  Holt's  C.  N.  P.  368. 

{aY  Saver's  Rep.  269.  See  I  Ld.  Kenyon,  250.  Acted  on  in  Roades  v.  Barnes, 
1  Burr.  9.  Held,  that  an  account  stated  was  no  plea  to  a  demand  for  a  debt  of  the 
same  nature,  as  one  simple  contract  cannot  extinguish  another. 
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not  shew  that  ;it  the  time  of  the  seconfl  accounting  any  cross  demand  existed  by  the 
defendant  against  the  plaintiffs,  or  that,  if  it  so  existed,  it  had  not  been  agreed  by  the 
defendant  to  be  given  up,  in  consideration  of  the  plaintitis  giving  up  some  demand  of 
theirs  against  the  defendant,  so  as  to  make  the  payment  of  a  smaller  sum,  viz.  the 
lialance,  a  satisfaction  of  a  larger  by  way  of  payment. (//)  Nor  does  it  appear  that 
there  were  any  other  claims  by  the  plaintiHs  on  the  defendant,  beyond  those 
comprised  in  the  account  stated  which  is  declared  on.  In  order  to  make  the  plea 
good,  as  resting  on  the  defendant's  new  promise  merely,  it  should  have  alleged,  that 
after  the  accruing  of  the  causes  of  action  laid  in  the  declaiation,  and  before  the 
commencement  of  the  suit,  an  account  was  stated  between  the  plaintiffs  and  the 
defendant,  of  and  concerning  the  said  causes  of  action,  and  of  and  concerning  other 
demands  of  the  plaintiffs  against  the  defendant,  and  a  certain  other  demand  of  the 
defendant  against  the  plaintiffs  ;  but  a  plea  merely  alleging  an  account  to  have  been 
stated  between  [687]  the  parties  respecting  the  causes  of  action  declared  on,  would  be 
bad,  unless  p;iyment  of  the  balance  found  due  (a)  was  averred.  We  are  all  of  opinion 
that  the  rest  of  the  plea  affords  no  answer  to  the  action  ;  and  as  the  objection  to  the 
plea  is  one  of  substance,  which  might  be  taken  on  general  demurrer,  the  judgment 
must  be  for  the  plaintiff. 

Alderson,  B.,  and  Pi.att,  B.,  concurred. 

Judgment  for  the  plaintiff. 

The  Attorney-General  v.  Halling  &  Others.  June  25,  1846. — The  equity 
jurisdiction  of  the  Court  of  Exchequer  as  a  Court  of  Revenue,  is  not  taken  away 
by  the  stat.  5  Vict.  c.  5. 

[S.  C.  16  L.  J.  Ex.  303.     Explained,  Attorney-General  v.  Edmunds,  1868, 

L.  R.  6  Eq.  391.] 

This  was  an  information  in  the  nature  of  a  bill,  filed  by  the  Attorney-General 
on  the  equity  side  of  this  Court.  It  stated  that,  by  the  Customs  Regulation  Act, 
3  A;  4  Will.  4,  c.  .52,  it  was  enacted,  that  every  importer  of  any  goods  should,  within 
fourteen  days  aftei'  the  arrival  of  the  ship  importing  the  same,  make  perfect  entry 
inwards  of  such  goods,  or  entry  by  bill  of  .sight,  in  manner  thereinafter  provided,  and 
should  within  such  time  land  the  same  ;  and  in  default  of  such  entry  and  landing,  it 
should  be  lawful  for  the  officers  of  the  customs  to  convey  such  goods  to  the  king's 
warehouse.  The  information  then  set  forth  the  other  enactments  of  the  same  statute, 
requiring  the  importers  to  deliver  to  the  coUecter  or  controller  a  bill  of  entry  of  the 
goods,  and  to  pay  down  the  duties  payable  on  the  goods  therein  mentioned,  I'kc., 
allowing  in  certain  cases  an  entry  by  bill  of  sijiht,  on  which  the  goods  should  be 
provisionally  landed,  and  providing  for  the  subsequetitly  making  a  full  and  perfect 
entry  thcieof,  ifec.  i^'c.  ;  and  also  the  i)rovisions  [688]  of  the  Customs  Duties  Act, 
3  &  4  Will.  4,  c.  56,  imposing  certain  duties  of  customs  on  the  im]K)i'tation  of  manu- 
factuies  of  wool,  not  being  goats'  wool,  and  othei'  manufactured  goods,  and  of  the 
3  ife  4  Vict.  c.  17,  by  which  an  arlditional  duty  of  £5  per  cent,  was  charged  upon  the 
produce  anil  amount  of  all  the  duties  and  levenues  of  customs  and  excise  charged  and 
collected  under  the  management  of  the  Commissioners  of  Customs  and  Excise,  with 
certain  exceptions  therein  mentioned.  The  information  then  stated,  that  during  the 
months  of  July  and  August,  1841,  the  defendants  cairied  on  the  business  of  dealers 
in  French  and  foreign  silk,  i^c.  in  Cockspur-stieet,  Westminster,  and  were,  by  them- 
selves and  their  agents,  in  the  habit  of  impoiting  from  Franco,  and  elsewhere  abroad, 
consignments  of  silk,  <tc.,  upon  all  of  which  true  and  perfect  entries  ought  to  have 
been  duly  made  upon  the  importation  into  this  kingrlom,  for  the  purpose  of  enabling 
the  duties  of  the  customs  due  thereon  to  be  dulv  collected  ;  that  they  employed 
Messrs.  Christopher  &  Co.  as  their  agents,  to  make  or  cause  to  be  made  on  their  l>ehalf, 
as  the  inipoiters  of  such  goofls,  the  necessary  entries  inwards  of  goods  so  consigned 
to  or  imported  by  them,  and  cause  the  necessary  duties  to  bo  paid  thereon  ,  that,  on 

(b)  See  Doim  v.  Hatcher,  10  Ad.  &  E.  121  ;  Thrnnas  v.  Healham,  2  B.  &  G.  477,  as 
restated  in  4  Ad.  &  E.  270. 

(a)  Or  a  release.  See  Com.  Dig  tit.  "Pleader"  (2  G.  11).  Srarborour/li,  Miii/m; 
(tc.  v.  Butler,  3  Levin.  237. 
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the  5th  July,  1841,  a  package  or  case  of  goods,  marked  H.  P.  S.  354  (the  said  letters 
being  intended  to  denote  the  ownership  of  the  defendants,  as  being  the  initials  of  the 
defendants'  firm,  arrived  in  the  port  of  London  on  board  a  vessel  called  the  "  Harle- 
quin," &c.,  which  was  imported  by  and  consigned  to  the  defendants.  It  then  stated 
the  entiy  and  bill  of  sight  made  by  the  defendants'  agents  on  the  importation  of  these 
goods,  the  warrant  granted  thei'eon  by  the  collector  and  controller,  and  the  perfect 
entry  made  thereon  by  the  defendants'  said  agents  of  such  goods,  as  consisting  of 
goods  manufactured,  of  the  value  of  £31,  and  of  manufactures  of  wool,  not  goats'  wool, 
of  the  value  of  £50 ;  and  alleged  that  the  officer  of  customs,  whose  'duty  it  was  to 
have  checked  [689]  such  entry,  and  to  have  seen  that  it  was  a  true  and  perfect  entry, 
being  in  collusion  with  the  said  agents,  and  with  the  defendants,  permitted  it  to  be 
passed  without  any  due  and  proper  check,  and  in  collusion  with  the  defendants  made 
an  entry  of  the  contents  of  the  package  in  the  blue  book,  stating  that  the  contents 
consisted  of  187  ells  de  Laine,  540  ells  do.  do.,  worked  manufactures  of  value,  and  of 
67  shawls  and  30  shawls,  being  goods  made  up  at  value,  and  which  entry  in  the  said 
blue  book  was  a  false  and  collusive  entry,  and  was  not  a  true  and  correct  entry  of  the 
goods  contained  in  such  package,  upon  which  duty  ought  to  have  been  estimated  and 
paid.  The  information  then  proceeded  to  state,  that  the  duty  paid  on  such  entry 
was  only  141.  7s.  9d.,  whereas  the  package  contained  a  much  larger  quantity  of  the 
same  description  of  goods,  and  of  other  articles,  on  which  an  entry  ought  to  have  been 
made  and  duties  paid,  and  that  the  amount  of  the  duty  payable  thereon  by  the 
defendants  amounted  to  £140  beyond  the  amount  actually  paid;  which  was  and  is 
a  debt  still  due  from  the  defendants  to  her  Majesty,  and  which  duties  so  unpaid 
ought  to  be  accounted  for  and  paid  to  her  Majesty,  in  respect  of  the  duties  so  payable 
and  withheld  by  the  defendants. 

The  information  set  forth  several  other  transactions  of  the  same  nature,  and  stated 
that  applications  had  been  made  to  the  defendants  for  payment  of  the  duties  remaining 
unpaid  in  respect  of  the  goods  so  imported  by  them  as  aforesaid,  and  to  come  to  a 
fair  account  in  respect  thereof,  but  that  the  defendants  had  refused  to  do  so,  and 
pretended  that  the  goods  did  not  belong  to  them,  and  were  not  imported  on  their 
behalf,  &c.  &c.  It  then  prayed  a  discovery  as  to  this  and  all  other  matters  relating 
to  the  premises,  and  that  an  account  might  be  taken  of  the  said  duties,  &c.,  and  that 
a  writ  or  writs,  of  subpa?na  might  issue,  commanding  the  defendants  to  appear  and 
answer,  and  perform  the  decree  of  the  Court. 

To  this  information  two  of  the  defendants,  after  pro-[690]-testation  that  they  did 
not  confess  or  acknowledge  all  or  any  of  the  matters  and  things  therein  set  forth  to 
be  true,  as  set  forth  and  alleged,  demurred,  and  for  cause  of  demurrer  said,  that  the 
Court  of  Exchequer,  wherein  the  said  information  was  filed,  hath  not  any  jurisdiction 
in  or  over  all  or  any  of  the  matters  and  things  in  the  said  information  set  forth  or 
referred  to,  and  in  respect  whereof  discovery  and  relief  was  sought  from  and  against 
the  defendants ;  and  that  the  information  made  out  no  case  to  entitle  the  Attorney- 
General  to  any  discovery  or  relief,  &c.     The  Attorney-General  joined  in  demurrer. 

The  case  was  argued  at  great  length  in  Trinity  Term  1845  (.lune  10  and  ll),(a) 
by  James  Parker  and  Bagshawe,  for  the  defendants,  in  support  of  the  demurrer,  and 
by  Jervis,  Wray,  and  J.  Wilde,  for  the  Crown  :  the  question  discussed  being  how  far, 
by  the  stat.  5  Vict.  c.  5,  s.  l,(i)  the  equity  jurisdiction  of  the  Court  of  Exchequer  in 

(a)  Before  Pollock,  C.  B.,  Alderson,  B.,  Eolfe,  B.,  and  Piatt,  B. 

[b)  Which  enacts,  "  that  on  the  15th  day  of  October,  1841,  all  the  power,  authority, 
and  jurisdiction  of  the  Court  of  Exchequer  as  a  Court  of  Equity,  and  all  the  power, 
authority,  and  jurisdiction  conferred  on  or  committed  to  the  said  Court  by  or  under 
the  special  authority  of  any  act  or  acts  of  Parliament,  (other  than  such  power,  authority, 
and  jurisdiction  as  shall  then  be  possessed  by  or  be  incident  to  the  Court  of  Exchequer 
as  a  Court  of  law,  or  as  shall  then  be  possessed  by  the  said  Court  of  Exchequer  as  a 
Court  of  revenue,  and  not  heretofore  exercised  or  exerciseable  by  the  same  court  sitting 
as  a  court  of  equity),  shall  be  by  force  of  this  act  transferred  and  given  to  her 
Majesty's  High  Court  of  Chancery,  to  all  intents  and  purposes,  in  as  full  and  ample 
a  manner  as  the  same  might  have  been  exercised  by  the  said  Court  of  Exchequer, 
if  this  act  had  not  been  passed  ;  and  the  same  power,  authority,  and  jurisdiction 
shall,  so  far  as  respects  the  exercise  thereof  by  the  said  Court  of  Exchequer,  cease 
and  determine  :  Provided  always,  that  this  act  shall  not  abridge,  lessen,  or  in  anywise 
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matters  of  revenue  was  taken  away.  On  the  part  of  the  defend  [691]-ants,  the  judg- 
ment of  the  Master  of  the  Rolls,  in  the  case  of  T/ie  Attornqi-Genem}  v.  The  Corpora/ion 
of  London  (8  Heav.  270),  was  cited  and  relied  upon.  The  arguments  and  a\ithorities 
are  so  fully  stated  in  the  judgment  of  the  Court,  that  it  appears  to  be  unnecessary 
to  report  them  in  detail. 

The  judgment  was  now  pronounced  by 

Pollock,  C.  B.  This  was  a  proceeding  by  information,  filed  the  ilst  of  February, 
1845,  by  the  Attorney-General,  on  behalf  of  the  Crown,  in  a  matter  of  revenue. 

The  information  set  forth  several  provisions  of  the  Customs  Acts  of  the  .3  cV:  4  Will,  i, 
and  the  .'5  &  4  Vict.,  by  which  certain  duties  became  payable  on  the  importation  of 
the  goods  mentioned  in  the  tables  of  the  said  acts.  And  in  substance  it  charged,  that 
the  defendants  were  the  real  importers  of  various  goods  liable  to  duty,  which  had  not 
been  paid  ;  that  they  ought  to  set  forth  the  quantities  and  value  of  the  goods  so 
alleged  to  have  been  imported,  and  the  circumstances  of  the  importation  of  the  said 
goods,  and  generally  of  any  goods  imported  liable  to  duty  within  certain  times 
specified  ;  and  in  order  to  obtain  the  said  duties  alleged  to  remain  unpaid,  it  prayed 
for  a  writ  or  writs  of  subpcena,  directed  to  the  defendants,  commanding  them  to 
appear  and  answer,  and  perform  the  decree  of  the  Court. 

To  this  information  two  of  the  defendants,  on  the  3rd  of  March,  1845,  demurred, 
assigning  for  one  cause  (amongst  others)  that  the  Court  of  Exchequer  hath  not  any 
juiisdiction  in  or  over  all  or  any  of  the  matters  and  things  in  the  said  information 
set  forth  or  referred  to,  and  in  respect  whereof  discovery  and  relief  are  sought  for 
against  them  ;  and  the  only  point  insisted  upon  and  argued  before  us  was,  whether 
the  equitable  jurisdiction  of  this  Court,  in  a  case  like  the  present,  was  wholly  trans- 
ferred to  the  Court  of  Chancery. 

[692]  This  case  was  argued  before  myself  and  my  Brothers  Alderson,  Rolfe,  and 
Piatt,  and  we  have  now  to  pronounce  the  judgment  of  the  Court. 

The  question  turns  upon  the  construction  of  the  recent  stat.  5  Vict.  c.  5,  s.  1. 

Prior  to  that  statute,  there  can  be  no  doubt  that  the  Court  had  power  and  juris- 
diction to  entertain  such  an  information  ;  but  it  is  contended  by  the  defendants,  that 
the  effect  of  the  statute  referred  to  is  to  transfer  all  equity  jurisdiction  of  every  kind 
(whether  in  matters  of  revenue  or  in  other  matters)  to  the  Court  of  Chancery,  and 
that  this  Court  now  possesses  no  authority  or  jurisdiction  but  what  belongs  to  or  is 
incident  to  it  as  a  court  of  law,  or  as  a  court  of  revenue  not  pioceeding  after  the  forms 
of  a  court  of  equity. 

If  this  be  the  true  construction  of  the  statute,  the  defendants  are  entitled  to  the 
judgment  of  the  Court;  if  not,  judgment  must  be  given  for  the  Crown. 

The  case  was  veiy  elaborately  and  learnedly  argued,  and  the  history  of  the  juris- 
diction of  this  Court  was  gone  into  with  much  research  to  a  very  remote  period.  Mr. 
Parker,  for  the  defendants,  contended,  that  the  jurisdiction  of  the  Court  might  con- 
veniently be  considered  under  four  heads :  first,  the  common  law  jurisdiction  ;  and 
secondly,  the  revenue  jurisdiction  ;  thirdly,  the  equity  jurisdiction  ;  and  fourthly,  the 
special  jurisdiction  conferred  by  various  acts  of  Parliament:  and  that  the  efl'cct  of 
the  statute  has  been  to  take  away  the  last  two  hearls,  leaving  only  the  common  law 
and  the  revemic  jurisdiction  and  the  latter  deprived  of  any  equity  jurisdiction  whatever. 
Mr.  Jervis,  on  the  other  hand,  contended  for  the  Crown,  that  there  was  in  this  Court 
a  revenue  equity  jurisdiction  distinct  and  apart  from  its  jurisdiction  as  a  court  of 
equity,  and  that  the  revenue  equity  jurisdiction  remains,  although  the  ordin;iry 
equitat)le  jurisdiction  has  been  transferred  to  the  Court  of  Chancery  :  and  that  is  the 
point  upon  which  we  have  to  give  our  opinion. 

[693]  There  is  no  doubt  that,  originally,  this  Court  of  E.xchequer  was  a  court  of 
revernie  alone  ;  and  thiit,  as  a  court  of  revenue,  from  time  immemorial,  it  has  exercised, 
for  the  pioper  collection  and  enforcement  of  the  revenue,  powers  of  various  descriptions. 
It  has  been  in  the  constant  habit  of  proceeding  both  after  the  forms  of  the  other  courts 
of  common  law,  and  in  the  manner  also  of  a  court  of  equity.     The  "  course  of  the 

afTect  the  power,  authority,  or  jurisdiction  of  or  incident  to  the  said  Court  of  Exchequer 
as  a  court  of  law,  or  the  power,  authoiity,  or  jurisdiction  of  the  same  court  as  a 
court  of  revenue,  not  exercised  or  exerciseable  by  the  same  court  sitting  as  a  court 
of  equity." 
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Exchequer,"  involving  both   these  modes  of   procedure,   is  part  of  the  ancient  and 
general  law  of  the  realm. 

Out  of  this  stale  of  things,  in  very  ancient  times,  an  extension  of  the  jurisdiction 
of  the  Court  (in  fact,  an  usurpation,  resisted  for  some  time,  but  at  length  acquiesced 
in)  took  place.  Inasmuch  as  the  officers  of  the  Court  and  the  debtors  of  the  Crown 
were  entitled  to  use  for  their  own  purposes  the  forms  of  procedure  belonging  to 
the  courts,  it  became  the  practice,  by  a  suggestion  of  that  fact,  which  suggestion 
was  not  allowed  to  be  traversed,  for  others,  not  being  officers  of  the  Court 
or  debtors  of  the  Crown,  to  avail  themselves  of  the  privilege.  Accordingly, 
by  means  of  the  writ  of  quo  minus,  a  general  common  law  jurisdiction  was 
introduced  ;  by  a  similar  suggestion  bills  in  equity  were  filed,  so  as  to  make  the 
Court  practically  a  court  of  equity  between  subject  and  subject :  for  the  course  of  the 
Exchequer  involving  both  a  form  of  legal  and  equitable  procedure,  the  usurped  juris- 
diction naturally  divided  itself  in  this  way ;  and  after  so  dividing  itself,  the  branches 
became  gradually  entirely  separate,  and  formed  two  separate  sides,  the  plea  side  and 
equity  side  of  the  Court, — the  revenue,  however,  still  remaining  as  before,  and  involving 
both.  Subsequently  to  this,  and  in  very  modern  times,  the  writ  of  quo  minus  was 
abolished,  and  the  usurped  jurisdiction  of  this  Court  in  common  law  was  taken  away. 
But,  at  the  same  time,  the  writ  of  summons  was  given,  and  so  a  real  common  law 
jurisdiction  was  legally  conferred  on  this  Court  by  statute.  The  usurped  equity 
jurisdiction  of  the  [694]  Court,  however,  remained  as  before,  and  also  its  propei'  equity 
jurisdiction,  in  ease  of  those  who,  being  officers  of  the  Court  or  debtors  really  of  the 
Crown,  chose  to  avail  themselves  of  it.  In  consequence  of  the  increase  of  the  business 
of  the  Court  of  Exchequer,  it  became,  however,  necessary,  in  the  year  1819,  to  subject 
this  equity  jurisdiction  to  certain  regulations  ;  and  accordingly,  by  the  57  (4eo.  3,  c.  18, 
the  Lord  Chief  Baron,  or  in  his  absence  one  of  the  puisne  Barons,  was  enabled  to  sit 
alone  in  causes  in  equity  between  subject  and  subject :  and  again,  by  the  1  Geo.  4,  c.  35, 
an  accountant-general  and  one  other  equity  Master  were  appointed,  for  the  further 
regulation  of  that  branch  of  the  Court,  and  these  newly  appointed  officers  were  by 
that  act  made  also  available  in  aid  of  those  officers  who  up  to  that  period  had 
exclusively  superintended  all  matters  of  revenue.  There  were  two  subsequent  acts, 
3  &  i  Will.  4,  c.  41,  and  6  &  7  Will  4,  c.  112,  by  which  the  appointment  of  one  of 
the  puisne  b'arons  to  sit  alone,  and  assist  the  Lord  Chief  Baron  in  these  matters  of 
equity,  was  further  regulated. 

The  exact  state  of  this  Court,  therefore,  at  the  time  when  the  5  Vict.  e.  5,  was 
passed,  was,  that  in  the  Exchequer  there  was  a  court  of  revenue,  held  before  the 
Treasurer,  the  Chancellor  of  the  Exchequer,  and  the  Barons,  exercising  for  the  due 
collection  of  the  revenue  a  proceduie  after  the  foims  of  a  court  of  equity,  and  a  court 
of  revenue  held  before  the  Barons,  exercising  the  forms  of  procedure  proper  to  the 
other  courts  of  common  law,  both  however,  having  certain  peculiarities  familiarly 
known  by  the  term  "  cursus  scaccarii ; "  and  that,  annexed  to  and  as  a  part  of  this 
general  revenue  court,  there  were  incidentally  courts  of  equit)'  and  of  common 
law  for  its  officers  and  the  real  crown  debtors.  And  that,  further,  an  ancient  though 
originally  usurped  jurisdiction  was  exercised  by  it  as  an  ordinary  court  of  equity 
between  subject  and  subject ;  and  that  by  statute  (abolishing  a  similarly  usurped 
jurisdiction  at  common  law  between  subject  and  subject),  there  existed  a  [695]  court 
of  common  law,  which,  like  the  other  superior  courts  of  common  law,  exercised 
incidentally  certain  equitable  powers  of  interpleader  and  the  like,  some  of  which  had 
been  previously  conferred  on  all  those  courts  by  various  statutes,  and  others  had  been 
by  common  law  exercised  as  parts  of  their  practice  from  time  immemorial. 

This  statement  we  have  been  anxious  to  premise,  because  this  previous  knowledge 
seems  to  us  to  be  essential,  and  to  afford  the  true  key  to  the  interpretation  of  the  act 
5  Vict.  c.  5  ;  in  which  interpretation  we  have  the  misfortune  to  differ  from  Lord 
Langdale's  judgment,  in  the  case  of  The  Attornay-Gciieral  v.  TJte  Corporation  of  London 
(8  Beav.  270). 

Then  what  did  the  statute  of  5  Vict.  c.  5  do  under  these  circumstances  1  The 
words  are,  "that  all  the  power,  authority,  and  jurisdiction  of  the  Court  of  Exchequer, 
as  a  court  of  equity,  and  all  the  power,  authority,  and  jurisdiction  conferred  on  or 
committed  to  the  su,id  court  by  or  under  the  special  authority  of  any  act  or  acts  of 
Parliament,  other  than  such  power,  authority,  and  jurisdiction  as  shall  be  then 
possessed  by,  or  be  incident  to,  the  Court  of  Exchequer  as  a  court  of  law,  or  as  shall 
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then  he  possessed  b\'  the  said  Court  of  Exchequer  as  a  court  of  revenue,  and  not 
heretofore  exercised  or  exerciseable  by  the  same  court  as  a  court  of  equity,"  shall 
be  transferred  to  the  Court  of  Chancery.  Now  it  is  plainly  our  business  to  construe 
these  words  so  as,  if  possible,  to  give  effect  to  all  of  them,  and  to  adopt  the  most 
literal  construction  which  does  not  lead  to  contradiction  or  absurdity. 

First,  then,  we  find,  by  the  words  in  the  commencement,  that  all  jurisdiction  as 
a  court  of  equity,  and  all  juri.sdiction  conferred  on  the  Exchequer  by  statute,  is  taken 
away.  This  would,  if  taken  literally,  have  abolished  the  writ  of  summons  given  to 
the  PiXchequer  by  statute,  and  would  have  reduced  this  Court  to  its  ancient  juris- 
diction as  a  mere  [696]  court  of  revenue.  But  this  is  immediately  restrained  by  an 
exception  ;  and  then  the  question  is,  what  does  the  exception  contain  I  It  is  there 
we  are  to  look  to  find  the  reserved  juiisdiclion  of  the  Exchequer.  The  first  excep- 
tion is  of  all  powers  possessed  by  or  incident  to  it  as  a  court  of  law  :  an  exception, 
in  fact,  out  of  the  last  branch — powers  conferred  by  statute  on  the  Court  of  Excheijuer. 
Therefore  it  has  all  the  powers,  legal  and  equitable,  which  by  statute  or  common  law 
belong  to  the  other  superior  courts  of  common  law.  The  second  exception  is  of  all 
powers  possessed  by  it  as  a  court  of  revenue.  Now,  this  must  refer  to  its  peculiar 
legal  and  equitable  powers  ;  for  the  previous  reservation  had  already  included  all  the 
powers,  both  legal  and  equitable,  belonging  to  it  by  statute  ^s  a  mere  court  of  common 
law.  If  the  second  exception,  howevei',  had  stopped  there,  it  would  have  been  almost 
as  large  as  that  out  of  which  it  was  made  ;  for  the  jurisdiction  of  the  Court  of 
Exche<iuer,  originally  exercised  after  the  forms  of  common  law,  and  all  its  equity 
jurisdiction,  arose,  either  rightfully  or  hy  usurpation,  out  of  its  jurisdiction  as  a  court 
of  revenue.  Its  existing  common  law  jurisdiction  between  subject  and  subject  did 
not,  and  had  therefore  previously  been  saved.  Consequently,  the  words  on  which 
the  whole  question  turns  were  added, — "  not  heretofoi'e  exercised  or  exerciseable  by 
the  same  court  as  a  court  of  equity.'  What,  therefore,  do  these  words  mean  ?  Now, 
when  we  find  that  the  Court  of  Exchequer  had  used  its  forms  of  equitable  procedure 
from  time  immemorial,  not  merely  for  the  collection  of  the  revenue,  its  proper  duty, 
but  also  as  a  court  of  equity  for  its  officers  and  crown  debtors  in  their  ordinary  afi'airs, 
and  further,  by  a  suggestion  not  allowed  to  be  traversed,  for  all  the  subjects  of  the 
realm,  we  think  the  only  correct  meaning  of  the  whole  reservation  is,  that  the  legis- 
lature take  from  the  court  of  revenue  this  incidental  jurisdiction,  which  it  exercised 
as  a  mere  court  of  equity,  and  confine  its  jurisdiction  in  future  to  the  mere  collection  of 
[697]  the  reveiHie  of  the  Crown,  but  with  all  the  powers  which  from  time  immemorial 
it  has  exercised  for  that  particular  object. 

And  there  are  many  considerations  which  induce  us  to  come  to  this  conclusion. 
In  the  first  place,  it  is  not  strictly  correct  to  say  of  this  Court,  that,  in  matters  of 
revenue,  it  sits  as  "a  court  of  equity."  It  sits  as  a  court  of  revenue,  having  ancient 
forms  of  e(iuitable  piocedure.  We  give,  therefore,  full  efi'ect  even  to  the  proper  literal 
construction  of  every  word  of  the  clause.  But,  secondly,  the  officers  of  the  Plvchecpier, 
whose  presence  is  necessary  to  our  procedure,  are  retained.  The  Chancellor  of  the 
Exchequer  remains  the  head  of  our  Court ;  and  yet,  if  all  our  equitable  jurisdiction 
be  abolished,  we  know  not  by  what  authority  he  can  ever  take  his  seat,  as  all  Chan- 
cellors of  the  Kxchequer  heretofore  have  done,  on  our  Bench  ;  for  the  common-law 
jurisdiction  of  the  Exchequer  is  before  the  Barons  alone,  even  in  cases  of  revenue  : 
it  is  the  revenue  jui-i.sdiction  in  equity  which  is  held  before  the  Treasurer,  Chancellor, 
and  Barons.  Thirdly,  if  our  construction  be  erroneous,  it  will  follow  that  some  most 
valuable  powers,  essential  to  the  just  collection  of  the  revenue,  and  the  ease  of  the 
subjects  of  this  realm,  will  be  lost  to  them.  As  early  as  the  reign  of  Henry  the 
Second,  the  objects  of  the  superior  Exchequer,  as  a  court  of  reveime,  are  stated  in 
the  Dialogus  Scaccarii  of  the  lied  Book,  in  the  custody  of  the  Queen's  Kemembrancer, 
thus: — "  Ut  Regis  utilitati  prospiciant,  salva  tamen  icciuitate  :  "  and  accordingly,  the 
books  on  the  subject  of  our  practice  lay  it  down,  that,  in  our  Court,  the  justice  done 
to  the  public  is  attempered  with  a  salvo  of  private  rights  and  equities,  and  that  the 
foundation  of  the  equitable  discretion  and  moderative  power  of  the  Barons,  is  trace- 
able to  souices  more  remote  thair  arry  writs  from  the  Royal  grace,  or  arry  acts  at 
preseirt  extant  enrarratirrg  from  the  legislature.  Thus,  cases  repeatedly  occur  irr  our 
arrcient  records  of  purely  eqrrit-[698]-al>le  beneficial  proceedings,  foirnded  oir  the 
ancient  law  and  custom  of  the  Exchequer,  uporr  mer-e  ci|uitablc  prayer-,  and  por-itiitted 
expressly  irr  corrsideration  of  the  equity  raised,  and  often  disclosed  orr  sirnrnrary  pro- 
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ceeding.     Thus,  ag.ain,  all    kinds   of   equitable   matter  raised   eithei'  on   suggestion, 
petition,  or  plea,  were  dealt  with,  and  parties  furnished  with    summary  means   of 
assei'ting  their  lights  against  the  Crown,  and  having  the  matter  determined  at  once 
by  the  Court,  in  a  way  wholly  dissimilar  to  the  practice  of  any  other  court,  and  pre- 
senting a  peculiar  union  of  legal  and  equitable  procedure.     This  summary  exercise 
of  the  Court's  authority,  in  ease  and  equitable  relief  of  the  subject,  wherein  their 
interference  would  appear  by  the  precedents  to  be  almost  without  limit,  is  intimately 
connected  and  bound  up  with  the  inherent  equity  of  the  jurisdiction  of  the  Court  of 
Eevenue.     Therefore,  both  by  the  peculiar  comprehensiveness  of  the  power  of  pleading 
in  revenue,  and  the  equitable  interference  of  the  Court  by  summary  motion  on  all 
sorts  of  equities  shewn,  a  very  important  security  to  the  subject,  in  matters  other- 
wise of  very  stringent  and  almost  arbitrary  proceeding,  as  well  as  great  facility  and 
saving  of  time  to  the  Crown,  mainly  depend  on   this   inherent  equity  in    revenue. 
And  besides   all  this,  the  terms  of  reference  to  the  Queen's  Hememlnancer,  under 
which  he  admits  all  kinds  of  equities  in  his  adjudications,  and  is  generally  armed  with 
commission  to  examine  witnesses  on  interrogatories  and  the  like,  which  are  generally 
coached  in  terms  similar  to  references  in  Chancery,  though  in  his  case  made  in  a 
summary  way,  also  materially  depend  on  this  equitable  power  of  the  Revenue  Court 
in  the  Exchequer.     Again,  by  the  33rd  Hen.  8,  c.  39,  the  judges  of  this  Court,  who 
have  the  care  of  its  equitable  procedure,  are  empowered  to  relieve  the  subjects  from 
recognizances  and  bonds,  upon  proper  proof,  and  to  relieve  persons  who  can  shew 
sufficient  cause,  in  reason  and  good  conscience,  in  bar  of  any  debt  or  duty  to  the 
Crown.     Now  Lord  Coke  puts  this,  in  the  4th  Inst.  118,  [699]  as  one  of  the  duties 
of  this  Court  as  a  court  of  equity.     We  think  it  never  could  have  been  the  intention 
of  the  legislature  to  leave  this  Court,  as  a  court  of  revenue,  with  a  maimed  and 
insufficient  authority  to  decide  equitably  in  matters  of  revenue  between  the  Crown 
and  subject,  and  to  send  the  subject  into  the  Court   of    Chancery  for  such  relief, 
.leaving  him,  however,  to  be  charged  in  the  Court  of  Exchequer,  and  thus  subjecting 
him,  therefore,  to  be  harassed  by  an  application  to  both  Courts.     Nor  would  it,  we 
think,  be  very  seemly  for  the  Court  of  Chancery  to  interfere,  in  a  matter  of  revenue, 
with  a  Court  which  from  time  immemorial  has  held  exclusive  jurisdiction  in  such 
matters,  and  this,  too,  in  cases  in  which  the  Court  of  Chancery  must  itself  govern 
its  proceedings  by  pi-ecedents  to  be  found  only  in  our  records.     Fourthly,  the  contrary 
construction  would  limit  the  Crown  in  the  choice  of  its  court,  and  would  reduce  it  to 
the  situation  of  being  unable  to  obtain  full  justice  in  one  court  alone.     This  very  case 
shews  it.     Here  is  a  proceeding  to  recover  duties  :  hitherto,  the  Crown,  by  informa- 
tion, has  been  enabled  to  obtain  a  discovery  necessary  to  its  proceedings  in  the  same 
court  where  it  is  suing  for  duties.     The  present  contention  is,  that  the  Crown  should 
no  longer  have  that  convenience,  but  that  it  should  obtain  discovery  in  Chancery, 
and  redress  in  the  Exchequer. 

Upon  considering,  therefore,  all  these  circumstances,  we  have  arrived  at  the  con- 
clusion, that  the  construction  of  the  5  Vict.  c.  5,  s.  1,  which  is  the  literal  one,  and 
which  avoids  all  these  inconveniences,  is  also  the  true  one,  and  that  the  Court  has, 
notwithstanding  that  act,  retained  all  its  actual  and  incidental  jurisdiction,  equitable 
as  well  as  legal,  which  it  has  as  a  court  of  common  law,  and  has  retained  also  all  its 
proper  jurisdiction  as  a  court  of  revenue,  for  the  collection  of  the  revenues  of  the 
Crown,  whether  the  jurisdiction  be  exercised  after  the  forms  of  common  law  or  equity  : 
but  that  it  has  lost  all  jurisdiction  as  a  court  of  equity  between  its  officers  and  Crown 
debtors,  and  the  [700]  other  subjects  of  the  realm,  which  was  before  incident  to  it  as 
a  court  of  revenue,  and  was  exercised  by  it  as  a  mere  court  of  equity  ;  and  further, 
that  it  has  lost  all  its  usurped  jurisdiction  as  a  court  of  equity,  between  subject 
and  subject,  a  jurisdiction  which,  though  not  really  incident  to  it,  was,  nevertheless, 
at  the  time  when  the  act  passed,  exercised  de  facto  by  it  as  a  mere  court  of  equity  in 
the  court  of  revenue. 

The  result  is,  that  we  have  not  arrived  at  the  same  conclusion  at  which  Lord 
Langdale  arrived  in  the  case  of  The  Attorney-General  v.  The  Corjioratioii  of  London.  It 
is  due  to  that  learned  judge  to  say,  that,  so  far  as  it  appears  from  the  report  of  the 
case  and  his  judgment,  these  matters  were  never  fully  brought  before  his  notice.  We 
have,  however,  from  respect  to  his  authority,  considered  very  deliberately  the  whole 
case,  which  very  probably  may  not  rest  here,  but  will  be  carried  to  the  highest 
tribunal  for  final  determination. 


MM.  &W.  701.  HUGHES   r.  HUGHE.S  1033 

We  cannot  but  think  that,  if  even  it  should  turn  out  that  our  construction  is 
erroneous,  this  Court  will  not  be  left  by  the  legislature  so  powerful  for  the  charge, 
and  so  impotent  for  the  relief,  of  the  subject,  as  Lord  Langdale's  view  of  the  statute 
would  leave  us. 

We  think  that  this  demurrer  must  be  overruled,  and  that  there  must  l>e  judgment 
for  the  Crown. 

Judgment  for  the  Crown. 


[701]  HrcHES  r.  Hughes  and  Others.  June  26,  1846. — Where,  in  trespass, 
there  were  several  issues,  one  of  them  on  a  plea  of  lib.  ten  ,  and  the  Judge  at  the 
ti'ial  improperly  rejected  evidence  applicable  to  that  issue  only,  the  Court  dis- 
charged a  rule  for  a  new  trial,  after  a  verdict  for  the  defendant  on  several  issues, 
on  his  consenting  to  the  verdict  being  entered  for  the  plaintiff  on  that  issue; 
and  gave  no  costs  of  the  rule  to  either  party. 

Trespass  for  breaking  and  entering  the  dwelling-house,  outhouses,  barns,  and 
stiibles  of  the  plaintifl',  at  &c.,  breaking  the  doors  and  locks  thereof,  ai\d  expelling 
him  therefrom,  &c.  The  second  count  was  in  trespass  de  bonis  asportatis ;  and  the 
third  charged  the  defendants  with  breaking  and  entering  certain  closes  of  land  of  the 
plaintiff,  and  depasturing  the  same,  i^'C.  Pleas : — first,  not  guilty  ;  secondly,  to  the 
first  count,  that  the  .said  dwelling-house,  itc.  were  not,  at  the  said  time  when  kc, 
the  dwelling-house,  fic.  of  the  plaintiff;  thirdly  and  fourthly,  .similar  pleas  to  the 
second  and  third  count;  fifthly,  leave  and  license;  and  lastly,  that  the  dwelling-house, 
outhouses,  &c.,  in  the  first  count  mentioned,  and  the  closes  in  the  third  count 
mentioned,  were  the  dwelling-house,  &c.,  closes,  .soil,  and  freehold  of  Edmund  Edward 
Meyrick,  and  that  the  defendants  committed  the  trespasses  in  those  counts  mentioned 
as  his  servants  and  by  his  command  ;  and  in  so  doing  seized  and  took  the  goods  in 
the  second  count  mentioned,  which  were  incumbering  the  dwelling-house,  &c.  The 
plaintiff  joined  issue  on  the  first,  second,  third,  and  fourth  plea.s ;  to  the  fifth 
replied  de  injuria  ;  and  traversed  the  title  of  E.  E.  Meyrick  alleged  in  the  last. 

At  the  trial,  before  Williams,  J.,  at  the  last  assizes  for  the  county  of  Anglesey,  it 
appeared  that  the  house  and  lands  in  question  had  been  occupied  for  many  years  by 
Ellen  Hughes,  the  mother  of  the  plaintiff,  as  tenant  from  year  to  year,  first  to  Miss 
Ann  Meyrick,  and  afterwards  to  Mrs.  Mary  Meyrick,  who  were  successive  tenants 
for  life  under  the  will  of  Mr.  Thomas  Meyrick,  the  former,  Ann,  claiming  also  an 
ultimate  reversion  in  fee  under  the  same  will.  Mary  Meyrick  died  in  1841,  and 
Ellen  Hughes  was  thereupon  required,  by  the  agent  of  Mr.  Edmund  Edward  Meyrick 
(who  claimed  the  property  as  the  devisee  of  Ann  [702]  Meyrick),  to  pay  rent  to  him. 
She  did  so  until  her  death  on  the  3rd  of  June,  1844.  In  May,  1844,  Mr.  Meyrick 
gave  her  notice  to  quit  the  farm  on  the  13th  of  November  following,  the  usual 
period  of  quitting  in  that  part  of  the  country.  The  plaintiff  resided  with  his  mother 
on  the  farm,  and  continued  to  occup\'  it  after  her  death.  On  the  30th  of  Septembei-, 
1S44,  Mr.  Meyrick,  b\'  his  agent,  demanded  and  received  from  the  ])laintiff  the  sum 
of  £G0,  beini;  the  year's  rent  of  the  farm  due  at  Michaelmas,  which,  in  the  receipt 
given  to  the  plaintifl',  was  stated  to  be  received  from  him,  being  "executor  of  the  late 
Ellen  Hughes."  About  the  same  time,  Mr.  Meyrick  re-let  the  farm,  from  the  13tli  of 
Novemljer  following,  to  Owen  Hughes,  one  of  the  defendants.  The  plaintiff' (who 
had  himself  made  proposals  to  Mr.  Meyrick  to  retake  the  farm,  which  wero  refused) 
accordingly  mafle  preparations  for  his  removal  to  a  house  and  shop  at  Holyheafl,  to 
which  he  in  fact  removed  almost  all  his  furniture  before  that  day.  Ho  also  sold  off 
all  his  farming  stock,  except  one  cow,  which  he  kept  upon  the  land  ;  and  he  likewise 
bargained  with  the  defendant,  Owen  Hughes,  for  the  sale  to  him  of  potatoes  and 
other  crops  growing  upon  the  land.  On  the  1.0th  of  November,  the  defendant  Owen 
Hughes,  accompanied  l)y  the  other  tlcfcndauts,  came  to  the  house  to  bring  in  his 
furniture,  but  found  the  doors  and  wItuIows  fast,  which  he  forcibly  opened  for  the 
purpose  of  taking  possession  of  the  house  ;  and  ho  also  turned  his  cattle  out  into  the 
fields.     These  wore  the  trespasses  complained  of  in  this  action. 

It  was  alleged,  on  behalf  of  the  plaintiff,  that  Ann  .Meyrick  had  no  interest  in  the 
premises  which  she  could  devise  to  E.  E.   Meyrick  ;    and  upon    the    agent  of    that 
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gentleman  being  called  as  a  witness  for  the  defendant,  to  prove  the  letting  by  him  to 
Ellen  Hughes,  the  payment  of  the  rent,  &c.,  the  plaintiff's  counsel  proposed,  in  cross- 
examination,  to  prove  by  him  the  seisin  of  Thomas  Meyrick,  the  making  of  his  will, 
and  other  facts  [703]  shewing  a  title  in  the  property  adverse  to  that  of  Mr.  Edmund 
Edward  Meyrick.  The  defendant's  counsel  object  that  this  course  of  examination 
could  not  be  pursued,  inasmuch  as,  by  the  payment  of  rent  to  Mr.  Meyrick,  and  the 
other  facts  proved,  his  title  had  been  conclusively  admitted  by  Ellen  Hughes  and  by 
the  plaintiff.  The  learned  Judge  was  of  that  opinion,  and  accordingly  rejected  the 
evidence ;  and  the  defendant  obtained  a  verdict  on  all  the  issues  except  the  first. 

In  Easter  Term,  Jervis  obtained  a  lule  nisi  for  a  new  trial,  on  the  ground  that  the 
evidence  above  mentioned  had  been  improperly  rejected  by  the  learned  Judge. 

Townsend  and  W.  Yardley  now  shewed  cause,  and  contended,  first,  that  the 
ruling  of  the  learned  Judge  was  right,  and  that  the  plaintiff'  was  estopped  to  deny 
the  title  of  Mr.  Meyrick.  The  Coiu't,(a)  however,  were  clearly  of  opinion  that  the 
evidence  was  admissible,  there  being  no  proof,  on  the  notes  of  the  leained  Judge,  of  a 
fresh  taking  of  the  farm  from  Mr.  E.  E.  Meyrick.  The  learned  Counsel  then  urged, 
that  all  that  the  plaintiff'  could  be  entitled  to  upon  this  rule  was  to  have  the  verdict 
entered  for  him  upon  the  second,  third,  fourth,  and  si.xth  issues,  the  defendant 
retaining  his  verdict  upon  the  issue  on  the  plea  of  leave  and  license,  as  to  which  it 
was  not  alleged  that  there  had  been  any  misdirection  ;  and  they  referred  to  the  case 
of  Moore  v.  Tiirkwell  (1  C.  B.  607),  as  a  direct  authority  to  this  eft'ect. 

Jervis  and  Welsby,  contra,  insisted  that  the  plaintiff"  was  entitled,  e.x  debito 
justitise,  to  a  new  trial  upon  the  whole  record,  as  upon  a  venire  de  novo.  They 
distinguished  Moore  v.  Tuckiodl,  on  the  ground  that  there  the  misdirection  was  [704] 
only  as  to  one  item  of  the  plaintiff's  demand,  not  as  to  the  whole  of  one  of  the  issues 
on  the  record  ;  and  cited  Earl  of  Macchsjield  v.  Bradley  (7  M.  &  W.  570).  [Alderson,  B. 
Thei'e  the  rule  for  a  new  trial  was  obtained  by  the  defendant,  and  was  made  absolute 
without  any  terms  being  offered.]  This  misdirection  might  have  been  made  the 
subject  of  a  bill  of  exceptions. 

Parke,  B.  I  think  the  case  of  Moore  v.  Tiicktvell  warrants  us  in  saying  that 
justice  will  be  done  by  directing  the  verdict  to  be  entered  for  the  plaintiff'  on  all  the 
issues  questioning  the  title,  and  for  the  defendant  on  the  plea  of  leave  and  license, 
which  there  was  ample  evidence  to  prove. 

Alderson,  B.  There  is  a  distinction  between  a  venire  de  novo  and  a  new  trial. 
The  granting  a  new  trial,  strictly  speaking,  is  in  the  discretion  of  the  Court, 
although  the  Court  regulates  its  discretion  as  nearly  as  possible  by  the  rules  applicable 
to  bills  of  exceptions.  Where  evidence  has  been  improperly  rejected  or  admitted, 
the  Court  will  not  grant  a  new  trial,  if  with  the  evidence  rejected  a  verdict  given  for 
the  party  oft'ering  it  would  be  clearly  against  the  weight  of  evidence,  or  if  without 
the  evidence  received  thei'e  be  enough  to  warrant  the  verdict :  Doe  d.  Lord  Tei/nham  v. 
Tt/ler  (6  Bing.  564),  Crease  v.  Barrett  {i  C.  M.  &  K.  919).  The  case  of  Moore  v.  Tuckwell 
was  in  truth  stronger  than  this.  The  motion  is  ex  debito  justiti«,  but  if  the  debitum 
justitii»  be  satisfied,  that  is  enough.  Here  the  utmost  effect  of  the  reception  of  the 
evidence  rejected  by  the  learned  Judge  would  have  been  to  alter  the  finding  of  the 
jury  on  the  issues  denying  the  title. 

RoLFE,  B.  Our  judgment  in  the  present  case  is  quite  consistent  with  the  practice  of 
discharging  a  rule  for  a  new  trial,  unless  the  plaintiff  consents  to  reduce  the  damages. 

[705]  Platt,  B.,  concurred. 

Rule  discharged,  the  verdict  being  entered  by  consent  for  the  plaintiff'  on  all  the 
issues  except  the  fifth  ;  no  costs  of  this  rule  on  either  side. 

Kynaston  and  Another,  Assignees  of  E.  T.  Davis,  a  Bankrupt  v.  Davis. 
June  27,  1846. — The  term  "opening  of  the  fiat,"  in  the  Bankruptcy  Act,  5  &  6 
Vict.  c.  122,  s.  4,  does  not  mean  the  reading  of  the  fiat  in  court,  but  the  adduction 
of  all  the  proof  necessary  to  enable  the  Court  to  adjudge  the  party  a  bankrupt. 
The  Court  of  Bankruptcy  may,  therefore,  under  that  section,  admit  another 
creditor  to  prosecute  the  fiat,  after  an  unsuccessful  attempt  to  prove  his  debt  by 
the  original  petitioning  creditor. — And  the  creditor  so  admitted  to  prosecute  the 

(a)  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  and  Platt,  B. 
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flat  is  not  required  to  prove  the  debt  of  the  original  petitioning  creditor,  but  the 
Court  ought  to  adjudge  the  party  a  bankrupt  on  proof  of  the  debt  of  the  prose- 
cuting creditor,  and  of  the  trading  and  act  of  bankruptcy  :  and  such  adjudication 
will  be  valid,  although  the  original  petitioning  creditor's  debt  was  in  fact 
insufficient,  and  although  no  order  for  the  substitution  of  a  fresh  petitioning 
creditor's  debt  be  made  by  the  Lord  Chancellor,  under  the  6  Geo.  4,  c.  16,  s.  18. 

[S.  C.  15  L.  J.  Ex.  336;  10  Jur.  621.] 

Trover  by  the  plaintiffs,  as  assignees  of  E.  T.  Davis,  a  bankrupt.  The  defendant 
ple;uled  (inter  alia),  that  the  plaintiffs  were  not  assignees,  on  which  issue  was  joined. 
At  the  trial,  before  Erie,  J.,  at  the  Summer  Assizes  at  Bristol,  1845,  it  appeared  in 
evidence  that  a  fiat  in  bankruptcy  issued  against  E.  T.  Davis  on  the  11th  of  June, 
1844.  On  the  opening  of  the  fiat  before  the  commissioner,  the  petitioning  creditors 
were  unable  to  prove  their  debt.  Certain  other  creditors,  to  an  amount  sufficient  to 
support  the  fiat,  applied  to  the  commissioner,  within  fourteen  days  after  the  fiat  had 
been  transmitted  to  his  court,  for  leave  to  be  admitted  to  prosecute  the  fiat,  under  the 
4th  section  of  the  5  &  6  Vict.  c.  l'22.{a)  Their  application  [706]  was  granted  by  the 
commissioner,  and  on  proof  of  their  debt,  and  of  the  trading  and  act  of  bankruptcy, 
Davis  was  adjudged  a  bankrupt;  and  the  plaintiffs  were  afterwards  duly  appointed 
his  assignees. 

On  this  state  of  facts,  it  was  contended  for  the  defendant,  that  the  plaintiffs  had 
no  title  as  assignees ;  for  that,  fii-st,  the  fiat  was  opened  in  this  case,  within  the 
meaning  of  the  statute,  by  the  original  petitioning  creditor ;  and  secondly,  that  even 
if  this  were  not  so,  the  fiat  was  void,  without  proof  of  the  petitioning  creditor's  debt, 
or  the  substitution  by  the  Lord  Chancellor  of  some  other  debt  in  its  place,  under  the 
6  Geo.  4,  c.  IG,  s.  18.  The  learned  .ludge  reserved  the.se  points,  and  under  his 
direction  a  verdict  w;is  found  for  the  plaintiffs,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Cockbuin,  in  the  following  term,  obtained  a  rule  nisi  accordingly,  against  which 

Growder  and  Taprell  shewed  cause  in  last  Hilary  Term,  (Feb.  6),  and 

Cockburn,  Butt,  and  Barstow  were  heard  in  support  of  the  rule.  The  arguments 
are  so  fully  stated  in  the  judgment  of  the  Court,  that  it  is  unnecessary  to  detail  them. 
The  following  authorities  were  referred  to: — Ex  parte  [707]  Hayes  (1  Gl.  &  J.  255), 
Ex  parte  Hemterson  (2  Eose,  190),  Ex  parte  Freeman  (1  Rose,  384),  Ex  jmrte  Hall 
(Mont.  &  M.  39),  Ex  parte  lioUiUion  (id.  44),  Ex  parte  C/iappeU  (2  Gl.  &  J.  131),  Hill  v. 
Heale  (2  N.  R.  196),  Muskett  v.  Drammmd  (10  B.  &  Cr.  153),  Fletcher  v.  Manning 
(12  M.  &  W.  571),  and  Lord  Chancellor  Loughborough's  Orders  of  the  26th  of  June, 
1793  (1  Rose,  385),  and  of  the  26th  of  November,  1798. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Parke,  B.  This  was  an  action  of  trover  by  the  plaintiffs,  as  assignees  of  E.  T. 
Davis,  a  bankrupt.  The  defendant  pleaded  that  the  plaintiffs  were  not  assignees,  on 
which  plea  issue  was  joined. 

On  the  trial,  befoie  my  Brother  Erie,  at  the  last  Bristol  Assizes,  it  was  proved  that 
on  the  11th  of  June,  1844,  a  fiat  issued  against  E.  T.  Davis;  that  on  proceeding  to 
open  the  fiat,  the  petitioning  creditors  attempted  to  prove  their  debt,  but  were  unable 
to  do  so;  that  thereupon,  within  fourteen  days  after  the  transmission  of  the  fiat  to 

(a)  Enacting,  "  that  every  fiat  in  bankruptcy  granted  after  the  commencement 
of  this  act,  shall,  after  the  granting  of  such  fiat,  be  forthwith  issued,  and  transmitted 
by  the  Lord  Chancellor's  secretary  of  bankrupts,  in  such  maimer  and  at  such  cost  as 
the  Lord  Chancellor  by  any  general  or  other  order  shall  direct,  to  the  Court  to  which 
such  fiat  shall  be  directed  under  and  by  virtue  of  the  powers  of  any  act  now  in  force 
or  of  this  act,  and  shall  be  forthwith  opened,  unless  such  Court  shall  in  its  discretion 
think  fit  to  postpone  the  opening  of  such  fiat :  provided  always,  that  if  such  fiat  shall 
not  be  opened  by  the  petitioning  creditor  within  three  days  after  it  shall  have  been 
so  transmitted,  or  within  such  extended  time  as  shall  be  allowed  by  the  said  Court, 
such  Court  is  hereby  authorized  to  open  such  fiat  at  any  time  within  fourteen  days 
then  next  following,  upon  the  appliaition  of  any  other  creditor  to  the  amount  required 
by  this  act  to  constitute  a  petitioning  creditor,  and  to  adjudicate  thereon,  upon  the 
proof  of  the  debt  of  such  creditor,  and  of  the  other  requisites  to  support  the  fiat." 
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the  proper  court,  certain  other  persons,  being  cieditors  of  E.  T.  Davis,  to  an  amount 
sufficient  to  support  a  tiat,  applied  to  be  admitted,  and  were  admitted,  to  prosecute 
the  fiat ;  and  on  proof  of  their  debt,  and  of  the  trading  and  act  of  bankruptcy,  E.  'V. 
Davis  was  adjudged  a  bankrupt  by  the  Court,  and  the  plaintiff's  were  chosen  his 
assignees. 

My  Brother  Erie  thought  that  these  facts  sufficiently  made  out  the  title  of  the 
plaintifl's  as  assignees,  and  he  directed  the  jury  to  find  for  them  accordingly,  which 
they  did  ;  leave  being  reserved  to  the  defendant  to  move  to  set  [708]  aside  the  verdict 
and  enter  a  nonsuit,  in  case  the  Court  should  be  of  opinion  that  the  facts  proved  did 
not  shew  the  plaintiff's  to  be  assignees. 

A  rule  nisi  for  this  purpose  was  accordingly  granted  in  Michaelmas  Term,  which 
came  on  to  be  argued  before  my  Brothers  Kolfe,  Piatt,  and  myself,  at  the  sittings 
after  last  Hilary  Term,  and  we  took  time  to  consider  the  case. 

The  title  of  the  plaintiff's  is  founded  on  the  5  &  6  Vict.  c.  122,  s.  4,  which  enacts, 
that  every  fiat  shall,  when  granted,  be  forthwith  transmitted  by  the  Lord  Chancellor's 
secretary  of  bankrupts  to  the  proper  court,  and  shall  be  forthwith  opened.  "  Provided 
always,  that  if  it  shall  not  be  opened  by  the  petitioning  creditor  within  three  days 
after  it  shall  so  have  been  transmitted,  the  Court  may,  at  any  time  within  fourteen 
days  next  following,  open  it,  on  the  application  of  any  othei-  creditor  to  the  requisite 
amount,  and  may  adjudicate  thereon,  upon  proof  of  the  debt  of  such  creditor,  and  of 
the  other  requisites  to  support  such  tiat."  The  plaintiffs,  therefore,  contended  that 
the)^  had  brought  themselves  strictly  within  this  provision  The  fiat,  they  contended, 
was  not  opened  by  the  petitioning  creditor  ;  and  within  fourteen  days  the  new  creditors 
to  the  requisite  amount  duly  proved  their  debts,  together  with  the  trading  and  act  of 
bankruptcy,  on  which  the  Court  duly  adjudicated  E.  T.  Davis  to  be  a  bankrupt,  and 
thereupon  the  plaintiff's  were  chosen  assignees. 

The  defendant,  on  the  other  hand,  argued,  first,  that  the  provision  of  the  section 
in  question  did  not  apply,  inasmuch  as,  on  the  facts  stated,  the  fiat  was  opened  by  the 
petitioning  creditor;  and,  secondly,  even  if  that  should  he  decided  against  him,  still 
that  the  tiat  was  void  without  proof  of  the  petitioning  creditor  s  debt,  or  the  substitu- 
tion by  the  Lord  Chancellor  of  some  other  debt  in  its  place,  under  the  6  Geo.  4, 
c.  16,  s.  18. 

The  first  point  depends  on  the  meaning  which  we  are  to  [709]  give  to  the  words 
"opening  the  tiat."  The  expression,  it  must  be  admitted,  is  one  of  doubtful  import. 
On  the  circuits,  the  commissions  are  said  to  be  opened  as  soon  as  they  are  publicly 
read  in  court ;  and  it  may  be  argued,  by  analogy,  that  a  fiat  in  bankruptcy  is  in  like 
manner  opened  as  soon  as  it  has  been  read  in  the  court  to  which  it  is  referred.  On 
the  other  hand,  there  are  strong  grounds  for  holding,  in  the  case  of  a  fiat,  that  some- 
thing more  is  meant  than  the  mere  ceremony  of  formally  reading  the  document.  A 
bankruptcy  has  been  described  as  a  statutory  execution  for  the  benefit  of  all  the 
bankrupt's  creditors.  But,  up  to  the  point  of  adjudication,  the  whole  matter  is,  or 
until  the  5  &  6  Vict.  c.  122,  was,  in  great  measure,  under  the  sole  control  of  the 
petitioning  creditor :  and,  in  the  event  of  his  letting  the  fiat  drop,  no  other  creditor 
could  take  advantage  of  it.  By  the  adjudication,  however,  the  whole  nature  of  the 
proceeding  is  changed.  That  which  was  originally  in  the  nature  of  private  process 
becomes  the  public  right  of  all  the  creditors.  Then,  and  not  till  then,  does  the 
character  of  a  statutory  execution  for  creditors  generally  attach.  That  which  had 
been  "close"  then  becomes  "open";  and  we  are  all  of  opinion  that  it  is  in  this  sense 
that  the  expression  "opening  the  fiat"  must  be  understood  in  the  statute. 

Such  has  been  undoubtedly  the  meaning  attributed  to  the  word  "open  "  in  orders 
made  from  time  to  time  for  enlarging  the  time  for  opening  the  commission.  We  were 
referred  to  several  reported  cases  where  such  orders  were  made  by  Lord  Eldon, 
particularly  Ex  parte  Hayes,  1  Gl.  &  J.  25-5,  in  all  of  which  the  petitioning  creditor 
had  proceeded  so  far  as  to  prove  his  debt ;  and  yet,  for  want  of  the  other  proofs 
necessary  for  adjudication,  the  commission  was  not  considered  as  having  been  opened  ; 
and  no  doubt  very  many  similar  unreported  orders  would  be  found  in  the  old  liooks 
of  the  registrars  of  bankrupts.  These  orders,  at  least,  shew  that  the  expression  opening 
the  commission  was  [710]  very  commonly  used  as  including  all  the  proceedings  previous 
to  adjudication  ;  and,  if  such  a  meaning  may  be  given  to  the  words,  it  appears  to  us 
clear  that  it  is  in  that  sense  they  are  used  by  the  legislature  in  the  clause  in  question. 
The  object  of  the  enactment  was  to  enable  any  other  creditor  to  proceed,  where  the 
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creditor  who  had  obtained  the  fiat  was  unable  or  unwilling  to  do  so,  and  had  al)andoned 
the  fiat ;  an  object  which  would  obviously,  in  almost  every  case,  be  defeated,  if  we 
were  to  adopt  the  narrow  construction  contended  for  by  the  defendant.  On  this  part 
of  the  case  none  of  us  feel  any  doubt,  and  we  are  agreed  in  opinion  that,  up  to  the 
point  of  adjudication,  the  fiat  has  not  been  opened,  so  as  to  exclude  the  operation  of 
the  proviso  contained  in  the  fourth  section,  and  the  consequence  is,  that  in  the 
present  case  the  new  creditors  were  properly  let  in  to  prove  their  debts  and  prosecute 
the  fiat. 

On  the  remaining  part  of  the  case,  namely,  what  is  the  eflect  of  such  jiroof,  and 
the  subsequent  adjudication  and  choice  of  assignees,  we  have  not  felt  so  free  from 
doubt,  as  the  act  of  Parliament  is  very  imperfectly  worded,  and  the  intention  of  the 
legislature  in  this  clause  not  clearly  stated. 

We  now  proceed  to  consider  the  more  doubtful  point.  By  the  6  Geo.  4,  c.  16,  s.  24, 
it  is  enacted,  that  on  proof  of  the  petitioning  creditor's  debt,  the  trading  and  the  act 
of  bankruptcy,  the  commissioners  shall  thereupon  adjudge  the  party  to  be  a  bankrupt. 
The  fourth  section  of  the  subsequent  act,  5  &  6  Vict.  c.  122,  enables  the  commissioner, 
when  the  fiat  has  not  been  opened  by  the  petitioning  creditor,  i.e.,  where  the  petition- 
ing creditor  has  been  unable  or  unwilling  to  prove  his  debt  and  the  trading  and  the 
act  of  bankruptcy,  to  proceed  on  the  application  of  any  other  creditor  to  the  requisite 
amount,  and  to  adjudicate  thereon  on  proof  of  the  debt  of  such  new  creditor,  and  of 
the  other  requisites  to  support  the  fiat.  Two  points  were  [711]  made  by  the  defen- 
dant's counsel :  first,  it  was  said  that  no  power  to  adjudicate  is  given  by  this  clause, 
unless  on  proof  of  all  the  requisites  to  support  the  fiat;  and  this,  it  was  said,  includes 
the  original  petitioning  creditor's  debt ;  and  as  that  debt  certainly  was  not  and  could 
not  be  proved  in  this  ease,  therefore  there  was  no  power  to  adjudicate  at  all.  Or, 
secondly,  if  the  commissioner  had  power  to  adjudicate,  yet,  for  want  of  a  good 
petitioning  creditor's  debt,  though  the  fiat  might  be  proceeded  with,  it  would  still  be 
invalid,  unless,  under  the  18th  sect.  6  Geo.  4,  c.  16,  an  order  had  been  obtained  from 
the  Lord  Chancellor  directing  the  fiat  to  proceed,  and  substituting  a  new  petitioning 
creditor's  debt. 

The  first  point,  namely,  whether  it  was  or  was  not  necessary  to  prove  the  original 
petitioning  creditor's  debt,  depends  on  the  meaning  of  the  words  in  the  5  &  6  Vict.c.  122, 
s  4,  by  which  the  commissioner  is  directed  to  proceed  to  adjudication,  on  proof  of  the 
new  debt  and  of  the  other  requisites  to  support  the  fiat.  What  are  the  other  requisites 
which  it  is  incumbent  on  the  new  creditor  to  prove  f  We  are  clearly  of  opinion,  that 
when  he  has  proved  his  own  debt  to  be  the  requisite  amoinit,  the  only  other  requisites 
are  the  trading  and  the  act  of  bankruptcy.  'I'o  hold  that  he  must  also  prove  the 
petitioning  creditor's  debt  would  be  to  deprive  the  enactment  of  all  ett'ect  whatever. 
An  enactment  that  the  commissioner  should  arijudicate,  on  proof  by  the  new  creditor 
of  the  petitioning  creditor's  debt  and  of  the  trading  and  act  of  bankruptcy,  would 
merely  be  to  enact  that  he  should  adjudicate  on  proof  of  precisely  the  same  matters 
on  which,  independently  of  the  new  stiitute,  he  was  bounfl  to  adjudicate  Iw  the  law 
as  it  previously  stood.  Besides,  the  word  "other"  would  be  altogether  ina])[)i()piiate, 
if  the  new  creditor  is  bound  to  prove  all  which  the  original  creditor  must  have  proved, 
including  the  debt  of  the  petitioning  creditor.  The  language,  if  that  ha<l  been  the 
meaning  of  the  legis-[712]-lature,  should  have  been  "on  pioof  of  the  debt  of  the  new 
creditor,  and  of  the  requisites,"  or  "all  the  requisites,  to  support  the  fiat,"  not  of  the 
other  requisites.  The  word  "other"  clearly  shews  that  the  new  debt  was  to  be 
considered  as  one  of  the  requisites,  and  that  it  could  only  be  by  its  being  taken  as  a 
substitute  for  the  petitioning  creditor's  debt.  This  seems  to  us  the  only  fair  con- 
struction of  the  statute,  independently  of  the  consideration  that,  on  any  other 
hypothesis,  we  must  suppose  the  legislature  to  have  been  making  provision  for  a  case 
which  in  the  nature  of  things  can  scarcely  occur.  If  the  new  creditor  can  only  proceed 
by  proving  the  debt  of  the  petitioning  creditor,  the  proviso  in  question,  though 
apparently  intended  to  benefit  him,  is  in  truth  a  mere  illusion. 

The  24th  section  of  6  (4eo.  4,  c.  16,  which  enables  the  commissioner  to  compel  the 
attendance  of  parties  whose  evidence  is  ncces.sary  to  establish  the  trading  and  act  of 
bankruptcy,  gives  no  means  of  compelling  the  attendance  of  any  witness  to  prove  the 
petitioning  creditor's  debt ;  and  it  is  scarcely  possible  to  conceive  a  case  in  wliicli  that 
debt  can  lie  proved  by  the  new  cieditor,  who  has  not  the  means  of  examining  for  the 
purpose  either  the  debtor  or  the  creditor.     Even  if  ho  should  by  chance  be  able  to 
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shew  that  the  debt  was  once  contracted,  it  would  obviously  be  impossible  for  him  to 
negative  all  the  circumstances  by  which  it  may  have  been  afterwards  discharged  ;  such 
as  a  release,  payment,  or  the  like.  On  these  gi'ounds,  we  are  clearly  of  opinion  that 
the  original  petitioning  creditor's  debt  is  not  one  of  the  other  requisites  which  it  is 
incumbent  on  the  new  creditor  to  prove  ;  but  that  on  proof  of  the  new  debt  (being  a 
debt  capable  of  supporting  the  fiat),  and  of  the  trading  and  act  of  bankruptcy,  the 
commissioner  is  bound  to  adjudicate  the  debtor  to  be  a  bankrupt. 

It  remains  to  consider  whether,  on  such  an  adjudication,  the  proceedings  may  go 
on  ;  whether  assignees  may  be  chosen  and  the  bankrupt's  property  may  be  administered 
[713]  without  more,  and  the  fiat  be  valid,  without  regard  to  the  original  petitioning 
creditor's  debt ;  or  whether  the  adjudication  has  only  the  effect  of  enabling  the  com- 
missioners to  execute  these  powers  formally,  leaving  the  validity  of  the  fiat  to  depend 
upon  the  sufficiency  of  the  petitioning  creditor's  debt,  which  was,  by  the  prior 
statute  (6  Geo.  i,  e.  16,  s.  14),  a  condition  precedent  to  its  issuing;  so  that,  if  the 
debt  should  be  sufficient,  the  fiat  would  be  valid  ;  if  insufficient,  the  fiat  would  be 
advanced  to  that  stage  at  which  the  Chancellor  might  render  it  valid,  by  the  exercise 
of  the  power  of  substitution  of  a  new  petitioning  creditor's  debt  given  to  him  after 
adjudication,  by  the  6  Geo.  4,  c.  16,  s.  IS. 

After  much  consideration  of  this  question,  we  all  agree  in  thinking  that  the  proper 
construction  of  the  clause  is  the  former;  and  that  the  fiat  is  valid  if  the  debt  of  the 
applying  (or,  as  he  may  be  properly  termed,  prosecuting)  creditor  be  sufficient. 

When  the  legislature,  by  the  5  &  6  Vict.  c.  122,  s.  4,  authorised  and  required  the 
commissioners,  on  proof  of  certain  facts,  to  adjudicate  a  party  to  be  a  bankrupt,  it 
must  be  intended,  prima  facie,  to  rcean  that  the  commissioners  in  such  case  would  be 
rightly  adjudicating;  and  that  the  party  adjudged  bankrupt  really  would  be  what  he 
is  adjudged  to  be,  namely,  a  bankrupt ;  and  that  the  commissioners  might  lawfully 
exercise  all  the  powers  after  adjudication,  in  appointing  assignees,  in  whom  the  estate 
vests  by  the  appointment  itself  (1  &  2  Will.  4,  c.  56,  s.  25). 

To  hold  that  the  only  consequence  of  the  adjudication  would  be  that  the  commis- 
sioners might  proceed  to  act  formally,  subject  to  their  acts  being  avoided  if  the 
petitioning  creditor's  debt  should  turn  out  not  to  be  due,  and  that  the  fiat  might  be 
brought  to  that  stage  at  which  the  Chancellor  might  interfere  to  render  it  valid,  if 
the  debt  was  not  due,  would  give  little  or  rather  no  effect  to  the  clause.  If  [714]  the 
fiat  still  depended  on  the  petitioning  creditor's  debt,  there  was  no  use  in  requiring  an 
adjudication  on  another  debt,  in  oider  to  warrant  the  proceeding  with  the  fiat,  unless 
it  could  be  subsequently  supported  by  the  exercise  of  the  Lord  Chancellor's  power  in 
substituting  a  new  petitioning  creditor's  debt,  under  the  6  Geo.  4,  c.  16,  s.  18;  but 
that  clause  applies  only  to  cases  where  a  party  has  by  some  oversight  been  wrongly 
adjudged  to  be  a  bankrupt,  and  where  the  petitioning  creditor's  debt  so  adjudged  to 
be  sufficient,  turns  out  subsequently  not  to  be  so.  The  adjudication,  therefore,  would, 
on  the  latter  view,  be  idle  and  useless. 

We  therefore  think  that  the  true  construction  of  the  clause  in  question  is,  that  the 
adjudication  on  the  prosecuting  creditor's  debt,  if  well  founded,  is  to  be  as  valid  as 
an  adjudication  on  a  petitioning  creditor's  debt,  if  well  founded,  would  be  ;  and  con- 
sequently that  the  fiat  is  valid,  and  the  creditor  who  prosecutes  a  commission  is  in 
effect  substituted  for  the  creditor  who  petitioned  for  it,  the  former  being  willing  to 
make  the  fiat  effective  after  the  latter  has  altogether  abandoned  it.  .\nd  in  this  view 
of  the  case,  no  inquiry  at  all  was  necessary  as  to  the  sufficiency  of  the  petitioning 
creditor's  debt,  and  therefore  none  is  required  by  the  statute. 

It  is  very  true  that  the  legislature  has  not  expressly  enacted  that  the  debt  should 
be  substituted,  and  the  fiat  deemed  valid,  as  it  has  done  in  6  Geo.  4,  which  is  a 
circumstance  that  has  led  to  some  doubt  as  to  its  meaning.  It  is  also  very  true,  that 
if  we  hold  it  to  be  the  intention  of  the  legislature  to  substitute  a  new  debt,  that 
intention  has  not  been  clearly  carried  into  effect  in  every  particular,  and  the  prosecuting 
creditor  placed  on  the  same  footing  for  all  purposes  as  the  petitioning  creditor  ;  for 
instance,  it  has  not  given  any  power  to  require  a  bond  from  the  pi-osecuting  creditor 
to  prove  his  debt,  and  the  other  requisites,  so  that  he  may  substitute  himself  without 
assuming  the  same  [715]  obligation  as  the  petitioning  creditor.  There  is  no  express 
exemption  of  the  official  assignee  from  liability  for  the  failure  of  the  substituted  debt, 
as  there  is  of  the  petitioning  creditor's  debt,  5  &  6  Vict.  c.  122,  s.  54.  The  case 
of  the  debt  which  is   substituted  without  the  permission  of   the  Chancellor  after- 
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wards  turning  out  to  be  insufficient,  is  not  provided  for  by  givinu;  liim  the  powei-  of 
substituting  another,  if  it  should  be  found  insufficient. 

These  defects  are  calculated  to  raise  some  doubt  as  to  the  intention  of  the 
legislature ;  but,  upon  the  best  consideration  we  can  give  the  subject,  we  think 
that  the  true  construction  of  the  clause  is,  that  the  fiat  is  thereby  rendered 
perfectly  valid  ;  and  if  we  are  right  in  this  opinion,  it  is  not  improbable  that  the 
substituted  debt  would  be  considered  as  a  petitioning  creditor's  debt,  within  the 
meaning  of  the  clauses  to  which  I  have  last  referred  :  but  we  give  no  opinion  upon 
that  question. 

Rule  discharged. 

Waller  r.  Blacklock  and  Others.  July  4,  1846. — In  trespass,  the  defendants 
pleaded  four  pleas,  one  of  which  was  bad.  The  cause  stood  for  trial  at  the 
Summer  Assizes,  \f>^^,  but  was  then  made  a  remanet.  The  defeiidants  after- 
wards obtained  leave  to  amend,  by  substituting  another  plea  in  the  room  of  the 
bad  one,  on  payment  of  the  costs  of  the  amendment,  which  weie  paid.  The 
cause  was  tried  at  the  Spring  Assizes  184.5,  when  the  defendants  had  a  verdict  on 
the  issue  on  the  amended  plea,  and  the  plaintift'  on  the  other  three  issues  : — 
Held,  that  the  plaintiff  was  entitled  to  the  costs  of  the  remanet. 

[S.  C.  4  D.  &  L.  4  ;   15  L.  J.  Ex.  333.] 

Cowling  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the 
Master  should  not  review  his  taxation,  by  allowing  the  defendants  the  costs  incurred 
by  them  at  the  Summer  Assizes  in  1844,  and  disallowing  such  costs  to  the  plaintiff. 

This  was  an  action  of  trespass  brought  by  the  plaintiff'  against  the  defendants  for 
destroying  his  weir.  The  defendants  pleaded  four  pleas,  the  third  of  which  was  a  bad 
one.  The  cause  stood  for  trial  at  the  York  Summer  Assizes,  1844,  but  was  then  made 
a  remanet.  On  the  5th  of  [716]  February,  1845,  the  defendants  obtained  a  Judge's 
order  for  leave  to  amend  the  record,  by  withdrawing  the  third  plea,  and  substituting 
another,  on  payment  of  costs.  The  plea  was  accordingly  withdrawn,  and  a  fresh  plea 
pleaded,  on  which  the  plaintiff' joined  issue,  and  the  costs  of  the  amemlment  were  paid 
by  the  defendants.  The  cause  was  tried  at  the  Spring  Assizes  in  1845,  when  the 
defendants  had  a  verdict  on  the  third  issue,  and  the  plaintiff  on  all  the  others.  The 
Master,  oji  the  ta.vation,  allowed  to  the  defendants  the  general  costs  of  the  cause,  and 
to  the  plaintiff  the  costs  of  the  remanet. 

Hoggins  shewed  cause  against  the  rule  in  Trinity  Term  (May  22),  and  contended 
that  the  Master  was  right  in  allowing  the  plaintili'  the  latter  costs:  inasmuch  as,  if 
the  cause  had  been  tried  at  the  assizes  of  1 844,  in  the  then  state  of  the  record,  the 
plaintiff'  would  have  succeeded  on  the  third  as  well  as  on  the  other  issues.  The 
defendants  by  amending  their  plea,  admitted  that  they  could  not  have  succeeded  on 
it  as  it  originally  stood. 

Cowling,  control,  insisted,  that  as  the  defendants  had  eventually  succeeded  in  the 
action,  and  the  postponement  of  the  trial  was  without  any  fault  on  their  part,  they 
were  entitled  to  the  costs  of  the  abortive  trial ;  and  that  the  plaintiff',  to  entitle  himself 
to  the  costs  occasioned  by  the  remanet,  ought  to  have  stipulated  for  them  at  the  time 
of  the  amendment. 

Pollock,  C.  B.  We  will  incjuire  whether  there  is  any  settled  practice  in  the 
Courts  on  this  point;  if  theie  is,  we  shall  not  disturb  it;  if  there  is  not,  we  will 
endeavour  to  lay  down  some  general  rule.  If  the  ])ractice  is  for  the  defendants  to 
pay  the  costs  of  the  remanet,  they  must  be  considered  to  have  been  aware  of  th.at 
liability,  aufl  to  have  taken  the  amendment  subject  to  the  burthen. 

Cur.  adv.  vult. 

[717J  Pakke,  B.,  now  said — We  took  time  to  consider  whether  the  Master  was 
right  in  this  case,  in  allowing  the  plaintiff  the  costs  of  the  remanet.  There  were  four 
pleas  on  the  record  when  the  parties  Krst  went  down  to  the  assizes,  and  the  cause  was 
then  made  a  remanet.  Afteiwards  the  defendants  applied  for  and  obtained  leave  to 
substitute  a  new  plea  for  one  of  the  four  originally  pleaded,  which  was  allowed  on 
payment  of  the  costs  of  and  occasioned  by  the  amendment,  'i  he  cause  went  down  to 
the  next  assizes,  when  a  verdict  was  found  for  the  plaintitl"  on  all  the  issues  raised  by 
the  pleas  which  were  on  the  record  at  the  first  assizes,  but  he  failed  on  the  issue  raised 
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by  the  added  plea.  On  taxation,  Master  Walker  allowed  the  plaintifF  the  costs  of  the 
remanet  from  the  first  assizes ;  upon  which  an  application  was  made  to  us  to  review 
his  taxation.  On  consideration,  we  think  the  Master  was  right,  although  we  have 
had  some  doubt  upon  the  point.  We  think  he  was  right  upon  this  principle : — The 
plaintiff  would  have  succeeded  on  all  the  issues  which  were  upon  the  record  at  the  first 
assizes  ;  he  underwent  the  delay  of  the  postponement  from  those  assizes ;  and  as  part 
of  the  costs  of  those  issues  he  ought  to  have  the  costs  of  the  delay,  and  consequently 
of  the  remanet. 

This  rule  must  therefore  be  discharged. 

Kule  discharged. 

[718]  Jones  v.  Carter.  July  4,  1846. — The  service  by  lessor  upon  lessee  of  a 
ileclaration  in  ejectment  for  the  demised  premises,  for  a  forfeiture,  operates  as  a 
final  election  by  the  lessor  to  determine  the  term  ;  and  he  cannot  afterwards 
(although  there  has  not  been  any  judgment  in  the  ejectment)  sue  for  rent  due,  or 
covenants  broken,  after  the  service  of  the  declaration. 

[S.  C.  10  Jur.  33.  Commented  on,  Dendi/  v.  Nicholl,  1859,  4  C.  B.  (N.  S.)  376.  Explained, 
Grimivood  v.  jl/o.s.v,  1872,  L.  K.  7  C.  P.  364.  Applied,  Tukman  v.  Porthury,  1871, 
L.  R.  6  Q,.  B.  -249  ;  Scarf  v.  Jardine,  1882,  7  A.  C.  360  ;  Jamea  v.  Young,  1884,  27 
Ch.  D.  663.  Referred  to.  Croft  v.  Limlei/,  1858,  6  H.  L.  Cas.  705  ;  Clmig/i  v.  London 
aiui  North  IVeslern  Railway  Compawj,  1876,  I..  R.  7  Ex.  34;  Morrison  v.  Universal 
Marine  Insurance  Compani/,  1873,  L.  R.  8  Ex.  204;  Evans  v.  IVyatt,  1880,  43  L.  T. 
177;  Serjeant  v.  Nash,  Field,  and  Compaiuf,  [1903]  2  K.  B.  304;  Mome  v.  UUcoats 
Mining  Cmnpany  Limited,  [1908]  1  Ch.  587.] 

Covenant  on  an  indenture,  dated  the  16th  of  September,  1844,  made  between  the 
plaintill'  of  the  one  part,  and  the  defendant  and  Joseph  Foster  of  the  other  part,  whereby 
the  plaintiff  gave,  granted,  and  demised  to  the  defendant  and  Foster  full  power  and 
authority  to  work,  delve,  dig,  and  open,  all  the  mines,  veins,  seams,  and  beds  of  lead 
ore,  copper  ore,  sulphate  of  barytes,  mines,  minerals,  and  mineral  substances,  which 
were  or  should  be  thereafter  found,  gained,  dug,  or  opened  within,  under,  or  upon  a 
certain  common  or  waste  land  belonging  to  her  Majesty,  and  then  in  lease  to  the 
plaintiff,  situate  in  the  parish  of  Liysfaen,  in  the  county  of  Carnarvon  :  with  full  powers 
for  the  purpose  of  getting  and  taking  the  minerals,  erecting  machinery,  &c.  &c.  :  to 
hold  to  the  defendant  and  Foster,  their  executors,  &c.,  from  the  29th  of  September 
then  instant,  for  the  term  of  fourteen  years,  subject  to  a  yearly  rent  of  £50,  payable 
half-yearly  in  advance,  in  the  nature  of  a  forehand  rent,  on  the  25th  of  March  and  the 
29th  of  September  in  each  year,  the  first  payment  to  be  made  on  the  29th  day  of 
September  then  instant ;  and  subject  also  to  the  payment  of  a  certain  royalty  on  the 
ores  and  minerals  raised  and  gotten.  And  the  defendant  thereby  covenanted  with  the 
plaintiff,  his  executors,  &c.,  well  and  truly  to  pay  and  render,  or  cause  to  be  paid  or 
rendered,  to  the  plaintiff',  his  executors,  &c.,  the  rent  and  royalty  thereinbefore  reserved 
and  made  payable,  at  the  days  and  times  and  according  to  the  true  intent  and  meaning 
of  the  said  indenture,  without  any  deduction  or  abatement  whatever ;  and  also  to  pay 
and  discharge  all  taxes,  &c.,  charged  or  assessed  upon  the  demised  premi.ses.  There 
were  also  covenants  that  the  defendant  and  Foster,  their  executors,  &c.,  would,  during 
the  contiiniance  of  the  demise,  with  six  men  at  the  least,  search  for  lead  and  other  ores 
and  minerals  in  proper  and  likely  places,  &c.,aud  would  fairly  and  effec-[719]tually  work 
and  carry  on  all  the  mines  and  works  with  six  able  and  experienced  miners  at  the 
least:  that  they  would  not  cease  or  discontinue  such  work,  with  the  aforesaid  number 
of  men,  for  the  space  of  one  month  in  any  one  year,  unless  prevented  by  unavoidable 
impediments  :  and  other  covenants,  providing  for  the  dressing  and  making  mer-chant- 
able  of  the  ores  gotten  as  soon  as  might  be  after  they  were  gotten,  for  the  weighing 
or  measuring  them  within  a  certain  time,  for  the  keeping  and  r-egularly  casting  up 
fair  and  legible  books  of  account  of  all  oi-es  and  minerals  gotten  and  sold,  and  pro- 
ducing the  same  for  inspection,  &c.,  upon  notice,  to  the  lessor  and  his  agents  ;  for-  the 
gener-al  r-epair  of  the  demised  pr-emises  ;  for  the  fencing  off  and  securely  inclosing  open 
pits,  &c.  ;  for  eftectually  filling  up  and  levelling  such  pits,  &c.,  as  should  fr-om  time 
to  time  become  useless ;  for  preventing  unnecessary  or  extraor-dinary  damage  to  the 
lands  through  or  under  which  the  mines,  &c.,  should  be  carried  on  ;  and  for  the  non- 
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commission  of  anj'  wilful  or  voliintarv  waste.  The  declaration  then  alleged  as  a  breach 
of  the  first  covenant  (for  payment  of  the  rent),  that  after  the  making  of  the  indenture, 
and  during  the  term,  to  wit,  on  the  25th  of  March,  1845,  a  large  sura  of  money,  to 
wit,  £50  of  the  rent  aforesaid,  to  wit,  the  rent  for  a  year  of  the  said  term,  became 
due  and  still  was  in  arrear  and  unpaid  to  the  plaintitf.  Breaches  were  also  assigned 
of  all  the  other  covenants  in  the  indenture. 

The  defendant  pleaded,  as  to  the  breach  of  covenant  first  assigned,  that  there 
was  not,  on  the  said  25th  day  of  March,  1845,  or  at  any  time  since,  the  said  sum 
of  X50  of  the  said  rent,  or  any  part  thereof,  due  and  in  arrear  from  the  defendant 
and  Foster  to  the  plaintiff,  in  manner  and  form,  &c.  on  which  issue  was  joined. 
There  were  also  pleas  of  performance  as  to  the  other  breaches,  and  issues  joined 
thereon. 

At  the  ti-ial,  before  Williams,  J.,  at  the  last  assizes  for  the  county  of  Carnaivon, 
the  plaintitf  clearly  proved  [720]  breaches,  in  the  years  1844  and  1845,  of  sevei-al  of 
the  covenants  set  forth  in  the  declaration  ;  as  to  others  also,  the  proof  of  performance 
of  which  lay  on  the  defendant,  no  evidence  w.as  given  on  his  part.  With  respect  to 
the  rent,  payment  was  proved  of  all  that  was  due  on  the  25th  of  March,  1845  :  and 
it  appealed  thnt,  on  the  19th  of  .May,  1845,  a  declaration  in  ejectment  for  the  recovery 
of  the  demised  premises  (brought  under  a  proviso  in  the  lease,  that  for  any  breach  of 
covenant  it  should  determine  and  be  utterly  void,  and  the  lessor  should  be  at  liberty 
to  re  enter),  upon  the  .several  demises  of  the  plaintiff  and  William  Lloyd  Roberts 
(a  mortgagee),  was  served  on  the  defendant  and  Fostei',  with  notice  to  appear  in  the 
following  Trinity  Term.  There  was  no  distinct  evidence  when  the  plea  and  consent 
rule  were  delivered;  but  it  was  proved  that  on  the  3rd  of  December,  1845,  the 
defendants  obtained  a  Judge's  order,  giving  them  liberty  to  withdraw  their  plea  : 
since  which  time  no  further  proceedings  had  been  taken  in  that  action.  The  present 
action  of  covenant  was  commenced  in  January,  1846.  It  appeared  that  the  defendants 
had  not  done  anything  upon  the  demised  premises  since  July,  1845  ;  but  it  was  not 
shewn  that  any  possession  of  them  had  been  taken  by  the  plaintiff'.  It  was  thereupon 
contende<l  for  the  defendant,  that  by  the  service  of  the  declaration  in  ejectment,  and 
the  subsequent  proceedings  in  that  action,  the  plaintiff  had  elected  to  consider  the 
term  as  having  then  determined,  and  to  treat  the  defendant  and  Foster  as  trespassers  ; 
and  that  he  could  not,  therefore,  recover  in  this  action  for  the  rent  which  would 
otherwise  have  become  due  on  the  29th  of  September,  1845.  The  learned  Judge 
overruled  the  objection,  and  told  the  jury  that  the  plaintilF  was  entitled,  on  the  first 
issue,  to  recover  the  sum  of  £25,  foi'  half  a  year's  rent  due  on  the  29th  of  .September, 
1845,  and  also  directed  them  that  he  was  entitled  to  a  verdict  on  several  of  the  othei' 
breaches  (on  which  nominal  damages  only  were  (claimed).  The  jury,  however,  [721] 
found  a  general  verdict  for  the  defendant,  saying  they  were  of  opinion  that  there  was 
no  rent  due,  and  that  there  were  no  Itreaches  of  covenant. 

In  Easter  Term,  Jervis  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
the  verdict  being  contrary  to  the  evidence,  and  to  the  direction  of  the  learned  Judge. 

W.  Yardley  and  Unthank  shewed  cause  on  a  former  day  in  these  sittings  (Jinie  id). 
The  verdict  of  the  jury,  it  must  be  admitted,  was  contrary  to  the  diicction  of  the 
learned  Judge  on  several  of  the  issues.  But  with  respect  to  the  first  breach,  as  to 
the  rent,  upon  which  alone  the  plaintiff  claimed  substantial  damages,  the  proceedings 
in  the  action  of  ejectment  were  an  answer  to  that  claim.  The  plaintiff,  when  he  sued 
the  lessees  in  ejectment  as  for  a  foi-feiture  of  their  term,  elected  thereby  to  put  an  end 
to  the  term,  and  could  not  afterwards  treat  it  as  a  subsisting  term,  and  the  rent  as  a 
subsisting  rent.  It  is  true  there  was  no  judgment  in  the  ejectment  ;  the  plea  having 
been  withdiawn,  the  defendant  has  no  means  of  com])clling  the  Itissors  of  the  plaintiti 
to  proceed  to  judgment.  [Piatt,  B.  If  they  choose  to  proceed  to  judgment  now, 
they  may  have  an  action  of  trespass  for  the  mesne  profits  from  the  day  of  the  demise.] 
Yes,  and  so  they  woidd  be  recovering  this  rent  twice  over.  Jiirch  v.  H'rii/hl  { I  I'.  R. 
378)  is  an  authority  for  the  defendant.  It  was  there  held,  that  an  action  for  use  aiid 
occupation  might  be  maintained  by  the  grantee  of  an  annuity,  after  a  recovery  in 
ejectment  against  a  tenant  from  year  to  year  of  the  lands  out  of  which  the  annuity 
issued,  for  all  rent  in  his  hands  at  the  time  of  notice  by  the  grantee,  and  down  to  the 
day  of  the  demise  in  the  ejectment,  but  not  afterwar<ls.  '  Ashhurst,  J.,  there  says  — 
"  From  the  Gth  of  April  of  1785  [the  day  of  the  [722]  demise]  to  the  time  of  recovering 
in  the  action  of  ejectment,  the  plaintiff  is  precluded  from  rocoveriug  in  this  form  of 
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action  ;  for  that  would  be  blowing  both  hot  and  cold  at  the  same  time,  by  treating 
the  possession  of  the  defendant  as  that  of  a  trespasser,  and  that  of  a  lawful  tenant, 
during  the  same  period."  Littleton  says  (sect.  219) — "If  a  man  grant  by  his  deed 
his  rent  charge  to  another,  and  the  rent  is  behind,  the  giaiitee  may  choose  whether  he 
will  sue  a  writ  of  annuity  for  this  again.st  the  grantor,  or  distreine  for  the  rent 
behind,  and  the  distress  detain  until  he  be  paid.  But  he  cannot  do  or  have  both 
together,  &c.  For  if  he  recovers  by  a  writ  of  annuit}',  the  land  is  discharged  of  the 
distress,"  &c.  Lord  Coke,  commenting  on  these  words,  "  But  he  cannot  do  or  have 
both  together,"  says  (Co.  Litt.  145  a.) — "For  there  he  should  recover  one  thing  twice, 
which  should  be  a  double  charge  to  the  grantor."  Li  Bridges  v.  Smylh  (.5  Bing.  410), 
it  was  held  that  a  landlord,  having  treated  an  occupier  of  his  land  as  a  trespasser,  by 
serving  him  with  an  ejectment,  could  not  afterwards  distrain  on  him  for  rent,  although 
the  ejectment  was  directed  against  the  claim  of  a  third  person,  who  came  in  and 
defended  as  tenant,  and  the  occupier  was  aware  of  that  circumstance,  and  was 
never  turned  out  of  possession.     That  case  is  therefore,  stronger  than  the  present. 

Welsby  (Jervis  with  him),  contra.  No  doubt,  although  the  lease  says  that  it  is  to 
determine  and  be  void  for  any  breach  of  covenant,  that  is  to  be  construed  to  mean 
that  it  is  thereupon  voidable  at  the  option  of  the  lessor.  But  there  is  no  conclusive 
election  to  treat  the  term  as  determined  and  void,  until  judgment  recovered  in  the 
action  of  ejectment.  The  mere  service  of  the  declaration  has  no  such  effect.  Might 
not  the  plaintiff,  notwithstanding  that,  have  waived  the  forfeiture  by  subsequent 
receipt  of  rent?  It  is  said  [723]  that  he  may  still  proceed  to  judgment  in  the  eject- 
ment, and  have  his  remedy  in  trespass  for  the  mesne  profits  ;  but  if  he  did,  the 
recoveiy  of  the  rent  in  this  action  would  be  pleadable  in  bar,  pi'O  tanto,  to  the  action 
for  the  mesne  profits.  The  authority  cited  from  Co.  Litt.  itself  shews  that  there  is 
no  conclusive  exercise  of  this  option  until  judgment.  Lord  Coke  there  says — "If  I 
grant  to  another  for  life  an  annuity  or  a  robe  at  the  feast  of  Easter,  and  both  are 
behind,  the  grantee  ought  to  bring  his  writ  of  annuity  in  the  disjunctive  ;  for  if  he 
bring  his  writ  of  annuity  for  the  one  only,  and  recover,  that  judgment  shall  detei-mine 
his  election  for  ever;  for  he  shall  never  have  a  writ  of  annuity  afterwards,  but  a 
scire  facias  upon  the  said  judgment.  Which  reason  Fitzherbert,  in  his  Natura 
Brevium,  not  observing,  held  an  opinion  to  the  contrary.  But  if  I  contract  with  you 
to  pay  you  twenty  shillings  or  a  robe  at  the  feast  of  Easter,  after  the  feast  you  may 
bring  an  action  of  debt  for  the  one  as  for  the  other."  [Alderson,  B.  Lord  Coke, 
and  Fitzherbert  in  the  passage  there  referred  to  (Fitz.  N.  B.  1.52,  G.),  are  distinguish- 
ing between  the  cases  when  the  thing  granted  "  is  of  things  annual,  and  are  to  have  con- 
tinuance,"— in  which  the  election  remains  to  the  grantor,  as  well  after  the  day  as  before, 
— and  "  when  the  things  are  to  be  performed  unica  voce,"  as  in  the  case  of  the  contract 
to  pay  twenty  shillings  or  a  robe  at  Easter.]  In  Birch  v.  Wright,  the  grantee  of  the 
annuity  had  recovered  judgment  in  the  ejectment.  And  Buller,  J.,  there  says — "In 
the  present  case  the  plaintiff  has  not  waived  the  tort.  He  has  brought  his  ejectment, 
and  obtained  judgment  on  it,  which  is  insisting  on  the  tort,  and  he  cannot  be  per- 
mitted to  blow  both  hot  and  cold  at  the  same  time."  And  again — "The  ejectment 
is  the  suit  in  which  the  defendant  is  considered  as  a  trespasser  ;  and  unless  the  judg- 
ment in  ejectment  be  laid  out  of  the  case,  the  tort  is  not  waived.  The  defendant 
stands  convicted  on  [724]  record  by  judgment,  as  a  trespasser,  from  the  6th  of  April, 
1785."  In  Bridges  v.  Smyth,  also,  there  had  been  judgment  against  the  casual  ejector, 
and  the  Court  relied  upon  the  fact  that  that  judgment  would  be  conclusive  against 
the  tenant  in  possession,  although  the  ejectment  was  in  truth  directed  against  the 
party  who  came  in  to  defend  as  landlord. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  was  an  action  of  covenant  on  a  mining  lease,  in  which  breaches 
were  assigned,  the  first  for  non-payment  of  rent,  and  others  for  different  violations  of 
covenants  relative  to  mining.  The  principal  question  related  to  the  rent.  By  the 
lease,  it  was  to  be  paid  half-yearly  in  advance,  on  the  25th  of  March  and  the  29th  of 
September.  The  rent  due  on  the  25th  of  March,  1845,  was  paid  on  that  day.  On 
the  19th  of  May  the  plaintitt'  brought  an  ejectment  for  breach  of  covenant,  the  lease 
containing  a  stipulation  that  for  any  breach  of  covenant  it  should  "determine  and  be 
utterly  void."  Some  of  the  breaches  of  covenant  declared  upon  were  clearly  proved 
to  have  been  committed  prior  to  the  bringing  of  the  ejectment.     The  notice,  in  the 
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action  of  ejectment,  was  to  appear  in  Trinit_v  Term,  and  no  doubt  a  consent-rule  was 
entered  into  in  or  after  that  term.  The  plea  to  the  ejectment  was  afterwards 
abandoned  ;  but  it  does  not  appear  by  the  learned  Judge's  note  that  possession  was 
actually  taken  by  the  plaintiff. 

Under  these  circumstances,  the  question  which  was  brought  before  us  for  con- 
sideration was,  whether  the  lease  was  put  an  end  to  before  the  29th  of  September, 
1845,  when  the  half-year's  rent  became  due.     We  are  all  of  opinion  that  it  was. 

Though  the  lease  is  declared  to  be  void  for  breach  of  covenant,  it  is  perfectly  well 
settled  that  the  true  construc-[725]-tioii  of  the  proviso  is,  that  it  shall  be  void  at  the 
option  of  the  lessor  ;  Rude  v.  Farr  (6  M.  &  Selw.  121),  Doe  v.  Bancks  (4  B.  &  Aid.  401), 
and  other  cases  ;  and  consequently,  on  the  one  hand,  if  the  lessor  exercises  the  option 
that  it  shall  continue,  the  lease  is  rendered  valid  ;  if  he  elect  that  it  shall  end,  the 
lease  must  be  determined.  In  the  cases  above  referred  to,  the  option  was  held  to 
have  been  exercised  by  the  receipt  of  rent  subsequently  due,  and  the  lease  thereby 
rendered  valid.  In  like  manner,  the  lease  would  be  rendered  invalid  by  some 
unequivocal  act,  indicating  the  intention  of  the  les.sor  to  avail  himself  of  the  option 
given  to  him,  and  notified  to  the  lessee,  after  which  he  could  no  longer  consider 
himself  bound  to  perform  the  other  covenants  in  the  lease  ;  and  if  once  rendered  void, 
it  could  not  again  be  set  up.  An  entry,  or  ejectment,  in  which  an  entry  is  admitted, 
would  be  necessary  in  the  case  of  a  freehold  lease,  or  of  a  chattel  interest,  where  the 
terms  of  the  lease  provided  that  it  should  be  avoided  by  re-entry.  Whether  any 
other  act  unequivocally  indicating  the  intention  of  the  lessor  would  be  sufficient  to 
determine  this  lease,  which  is  made  void  at  the  option  of  the  lessor,  we  need  not 
determine,  because  an  ejectment  was  brought,  and  proceeded  with  to  the  consent-rule, 
by  which  the  defendant  admitted  an  entry,  and  the  entry  would  certainly  be  an 
exercise  of  the  option  ;  and,  once  determined,  the  lease  could  not  be  revived. 

It  was  said  there  was  no  authority  upon  the  point  now  under  consideration  ;  but 
there  is  a  case  at  Nisi  Prius  materially  bearing  upon  it,  in  which  Lord  Tenterden 
expressed  a  clear  opinion  that  the  receipt  of  rent  after  an  ejectment  brought  for  a 
forfeiture  was  no  waiver  of  such  forfeiture  :  Doe  d.  Morecraft  v.  Meux  (1  C.  &  P.  S48). 
A  case  was  desired,  but  we  cannot  find  that  any  was  argued  We  entirely  agree  in 
Lord  Tenterden's  opinion.  The  precise  point  that  he  decided  was,  that  on  the  trial 
of  an  ejectment  for  a  forfeiture  [726]  (in  which  of  course  the  entry  was  admitted), 
the  receipt  of  rent  after  the  bringing  of  that  ejectment  was  too  late,  and  the  lease  was 
not  rendered  valid.  We  think  the  .same  consequence  follows  from  an  entry  admitted 
by  the  consent-rule  ;  but  even  supposing  no  consent-rule  to  have  been  entered  into, 
we  think  that  the  bringing  of  an  ejectment  for  a  forfeiture,  and  serving  it  on  the 
lessee  in  possession,  must  be  considered  as  the  exercise  of  the  lessor's  option  to 
determine  the  lease  ;  and  the  option  must  be  exercised  once  for  all.  Without  inquiring 
whether  an  ejectment  be  a  real  action,  the  bringing  of  which  and  the  counting  in 
which  would,  according  to  the  authority  of  Lord  Coke,  be  a  deteimination  of  an 
election  between  two  remedies,  it  seems  to  us  that  so  distinct  and  unequivocal  an  act 
must,  independently  of  any  technical  reason,  be  a  final  determination  of  the  landlord's 
option ;  for  after  such  an  act,  by  which  the  les.sor  treats  the  lessee  as  a  trespasser,  the 
lessee  would  know  that  he  was  no  longer  to  consider  himself  as  holiling  unflei-  the 
lease,  and  bound  to  perform  the  covenants  contained  in  it;  and  it  would  be  unjust  to 
permit  the  landlorfl  again  to  change  his  mind,  and  hold  the  tenant  responsible  for  the 
breach  of  duty,  after  that  time. 

We  are  all,  therefore,  of  opinion  that  the  lease  was  determined  in  May,  1845,  and 
consequently  the  defendant  was  not  liable  to  pay  the  subsequent  rent,  or  damages  for 
any  subseqticnt  breach  of  covenant.  There  is  no  reason,  therefore,  for  a  new  trial  as 
to  the  issue  on  the  rent  being  in  arrear. 

With  respect  to  the  remainder,  the  verdict  wivs  clearly  wrong,  and  there  must  be 
a  new  trial,  unless  the  defendant  will  consent  that  a  verdict  be  entered  for  the  plaintiff 
with  nominal  damages,  subject  to  the  same  discretion  as  Mr.  Justice  Williams  would 
have  had  at  the  trial,  to  certify  to  deprive  the  plaintiff  of  costs. 

Kule  accordingly. 
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[727]  Cooke  v.  Turner.  June  26,  1846. — A  condition,  in  a  will  of  real  estate, 
that  if  the  devisee  shall  dispute  the  will,  or  the  testator's  competency  to  make  it, 
or  shall  refuse,  when  requiied  by  the  executors,  to  confirm  it,  the  disposition  in 
favour  of  such  devisee  shall  be  revoked,  is  valid  in  law. 

[S.  C.  17  L.  J.  Ex.  106  :  in  Equity,  15  Sim.  611  ;  16  L.  J.  Ch.  487  ;   11  Jur.  702. 
Approved,  Evanturel  v.  Evantnrel,  1874,  L.  R.  6  P.  C.  1.] 

This  was  a  case  sent  by  the  Vice-Chancellor  of  England  for  the  opinion  of  this 
Court. 

The  case  stated,  in  substance,  that  Sir  Gregory  Page  Turner  was  duly  found  a 
lunatic  in  the  j^ear  1823,  under  a  commission  of  lunacy.  The  inquisition  and  the 
finding  thereon  were  traversed,  but  the  lunacy  was  established  by  the  verdict  of  a  jury 
in  1826,  and  that  the  commission  was  never  superseded.  In  the  year  1841,  Sir  G.  O.  P. 
Turner  made  a  will,  duly  executed  so  as  to  pass  real  estate,  whereby  he  gave  certain 
considerable  interests  in  his  real  estate  to  his  daughter,  Mrs.  Fryer,  and,  subject  thereto, 
gave  his  property  to  her  children,  and  in  default  of  issue  to  his  collateral  relations ; 
and  in  the  will  was  coiitained  the  following  clause  : — "And  my  will  further  is,  that  if 
my  said  daughter,  or  her  husband,  or  any  person  or  persons  in  hei',  his,  their,  or  any 
or  either  of  their  liehalf,  shall  dispute  this  my  will,  or  my  competency  to  make  the 
same,  or  if  my  said  daughter  and  her  husband,  or  either  of  them,  shall  refuse  to  confirm 
this  my  will,  as  far  as  he  or  she  lawfully  can,  when  required  by  my  executors  or  either 
of  them  so  to  do,  or  if  they  or  either  of  them,  or  any  person  or  persons  in  the  name 
or  on  behalf  of  them  or  either  of  them,  shall  lodge  any  caveat  against  proving  the 
same,  and  if  my  said  daughter  and  husband,  or  either  of  them,  shall  refuse  or  neglect 
to  withdraw  or  cause  to  be  withdrawn  such  caveat,  fourteen  days  after  request  made 
by  my  executors  or  either  of  them  to  that  effect ;  or  if  any  proceedings  whatsoever 
shall  at  any  time  bo  had  or  taken  by  any  person  or  persons  whomsoever,  by  any  possible 
result  of  which  any  estate  or  interest  could  be  in  any  way  attainable  by  my  said 
daughter,  or  her  husband,  or  any  person  or  persons  in  her  right,  of  larger  extent  or 
value  than  is  intended  for  her  by  this  my  will,  and  such  proceeding  shall  not  be 
foimally  disavowed,  stayed,  or  resisted  by  [728]  my  said  daughter  and  her  husband, 
to  the  full  extent  of  their,  her,  or  his  ability  to  do  so,  then  I  revoke  the  use  and 
disposition  hereinbefore  contained,  for  the  raising  and  payment,  during  the  life  of  my 
said  daughter,  in  manner  hereinbefore  mentioned,  of  the  aforesaid  yearly  sum  of  £2000, 
and  also  the  use  and  disposition  hereinbefore  contained  in  her  favour,  in  the  event 
hereinbefoie  mentioned,  of  the  rents  and  issues  and  profits  of  my  estate  hereinbefore 
devised,  and  also  the  liberty  of  residing  in  my  said  mansion-house,  and  all  other 
benefits  hereby  given  to  or  in  trust  for  my  said  daughter,  or  derivable  by  her  under 
this  my  will,  and  in  lieu  thereof  I  devise  to  the  use  of  my  said  trustees,  by  and  out  of 
the  net  rents,  issues,  and  pi'ofits  of  my  said  I'eal  estate,  thenceforth,  the  yearly  sum  of 
£300  only,  during  the  natural  life  of  my  said  daughter,  by  equal  half-yearly  payments, 
the  said  yearly  sum  to  be  paid  into  the  proper  hands  of  my  said  daughter,  and  not 
into  the  hands  of  any  other  person  or  persons  whomsoever." 

Sir  G.  0.  P.  Turner  died  in  1843,  without  having  revoked  or  altered  his  will, 
leaving  Mrs.  Fryer  his  only  child  and  heiress  at  law  ;  and  she  had  no  issue.  Since 
the  death  of  Sir  G.  0.  P.  Turner,  Mrs.  Fryer  and  her  husband  have  disputed  her 
father's  will,  and  his  competency  to  dispose  of  his  property,  and  have  refused  to  do 
any  act  to  confirm  the  will. 

The  question  submitted  for  the  opinion  of  the  Court  was,  whether  or  not  Mrs.  Fryer 
had  thereby  forfeited  the  devises  in  her  favour  contained  in  the  will. 

The  case  was  argued  at  the  sittings  after  last  Hilary  Term  (Feb.  13),  by 

Peacock  for  the  plaintiff.  The  condition  annexed  to  this  devise,  that  the  devisee 
shall  do  nothing  to  contest  the  will,  or  the  testator's  competency  to  make  it,  is  perfectly 
valid.  There  is  no  authority  whatever  to  shew  that  it  is  not.  In  Cleaver  v.  •'^purling 
(2  P.  Wms.  526),  a  testator,  a  freeman  of  London,  [729]  gave  by  his  will  £35  to  his 
daughter,  provided  that  if  she  refused  to  give  a  release,  or  put  the  executors  to  any 
trouble,  the  legacy  should  go  over  to  her  sister's  children.  The  daughter  claimed  her 
orphanage  part,  and  did  not  claim  the  £35  legacy  ;  and  this  was  held  to  be  a  foi-feiture, 
and  to  vest  the  legacy  in  the  devisee  over,  the  condition  being  good  in  law.  The 
'  condition  in  the  present  case  does  not  difi'er  in  principle  from  that.     So,  in  Siiiipson  v. 


15M.  &W.  730.  COOKE    r.  TURNER  1045 

J'i-kers  (14  Ves.  3-H ),  where  there  was  a  conditional  limitation  over,  if  the  first  devisee 
shoulil  refuse  or  neglect  to  comply  with  the  condition,  that  within  six  months  after 
the  testatiix's  death  he  should  release  all  demands  upon  her  as  executrix  of  A. ;  a 
failure  of  this  condition,  arising  from  the  act  of  the  first  devisee,  as  heir  at  law,  con- 
testing the  will,  was  held  to  vest  the  estate  in  the  devisee  over.  No  suggestion  was 
there  made  of  any  objection  to  such  a  conditional  limitation  on  the  ground  of  public 
policy.  An  Anoni/mous  cane,  2  Mod.  7,  is  as  follows : — "  A  man  devises  land  to  A.,  his 
heir  at  law,  and  devises  other  land  to  B.  in  fee,  and  saith,  'If  A.  molest  B.  by  suit  or 
otherwise,  he  shall  lose  what  is  devised  to  him,  and  it  shall  go  to  B.'  The  devisor 
dies  :  A.  enters  into  the  land  devised  to  B.,  and  claims  it.  The  Court  were  of  opinion, 
that  this  entry  and  claim  is  a  sufficient  breach  to  entitle  B.  to  the  land  of  A.'  So,  a 
condition  that  the  devisee  shall  lose  the  est<ite  if  he  marry  without  consent  of  a 
l)articular  person,  is  good  and  valid  :  U'iUinm.<  v.  Fry  (I  Mod.  86),  Fry  v.  Porter 
(1  Cases  in  Chanc.  138),  Ilervey  v.  Anton  (Willes,  S3;  Comyns,  726,  1  Atk.  371). 
Unless  the  intention  of  the  testator  be  clearly  contrary  to  the  policy  of  the  law,  it  is 
the  duty  of  the  Courts  to  carry  it  out.  In  Ikmgliton  v.  Bom/Iiton  (2  Ves.  sen  12),  it 
was  expressly  held,  that  a  legacy  to  an  heir,  upon  the  express  condition  that  he  did 
not  litigate  or  dispute  the  will,  would  put  him  to  an  [730]  election  between  the  legacy 
and  the  lands  devised  awav,  the  will  not  being  executed  so  as  to  pass  real  estates.  In 
Acherky  v.  rernou  (Willes,  1-53),  a  rent-charge  was  given  to  the  testator's  sister,  in 
lieu  and  satisfaction  of  all  claim  she  might  have  on  his  real  or  personal  estate,  and 
upon  condition  that  she  released  all  right  and  claim  thereto  to  his  executors  and 
trustees  ;  and  the  sister  having  lived  several  years  without  executing  any  release,  it 
was  held  that  she  was  not  entitled  to  the  arreais  of  the  rent-charge.  And  the  Court 
said,  the  release  was  a  condition  precedent ;  but  if  it  were  only  a  condition  suljseijuent, 
it,  ought  to  have  been  performed  in  a  reasonalile  time,  or  at  all  events  during  her  life. 
In  Jl"el>h  V.  JFehb  (1  P.  Wms.  136),  a  father  gave  his  son  £40,  upon  condition  that  he 
did  not  disturb  the  trustees ;  and  on  the  trustees'  applying  for  an  execution  of  the 
trust,  the  son  was  decreed  either  to  join  them  in  a  sale  of  the  trust  estates,  or  to 
forfeit  his  legacy.  There  is  nothing  in  the  present  condition  more  illegal  than  in 
those  which  existed  in  the  cases  cited.  What  is  there  contrary  to  public  policy  that 
a  man  should  restrain  his  child  from  disputing  his  competency,  by  saying  that  if  she 
does  he  will  not  give  her  his  estate?  [Kolfe,  B.  Suppose,  instead  of  imposing  a 
negative  duty,  the  neglect  of  which  should  devest  the  estate,  he  had  imposed  an 
affirmative  duty,  on  condition  of  the  performance  of  which  the  estate  should  vest;  as 
that  if  she  should  in  six  months  execute  a  deed  confirming  all  the  uses  of  the  will, 
she  should  take; — why  is  that  invalid!  and  this  is  the  same  in  substance;  I  see  no 
difi'erence  in  this  respect  between  conditions  precedent  and  subsequent.] 

Martin,  for  the  defendant.  This  is  a  void  condition.  There  is  a  clear  distinction 
between  conditions  precedent  and  subsequent,  from  the  earliest  authorities.  The 
question  here  is,  whether  a  condition  subsequent,  which  has  a  [731]  direct  tendency 
to  induce  parties  to  abstain  from  contesting  the  will  of  insane  persons, — a  condition 
which,  if  applied  to  the  case  of  forgery,  has  a  direct  tendency  to  establish  forged 
wills — is  legal  and  valid.  In  the  words  of  Sheppard's  'I'ouchstone,  it  is  "against  the 
liberty  of  the  law,"  and  therefore  void.  It  is  the  policy  of  the  law  to  guard  against 
the  establishment  of  wills  made  by  persons  who  have  been  found  lunatic  according  to 
the  regular  forms  of  law.  The  finding  of  the  jury  on  the  inquisition  of  lunacy  is 
evidence — not  conclusive  in  law,  but  so  in  practice — of  the  iticompetency  of  the  party, 
in  a  court  of  law.  Can,  then,  an  estate  given  to  the  heir  at  law  be  dcvesterl  from 
him,  if  Ik;  iu(|uirc  into  the  incompetency  of  such  a  person  (  The  law  is  the  same  as 
to  conditional  limitations,  such  as  this,  as  it  is  with  respect  to  conditions  at  common 
law.  I'he  condition  against  marriage  is  only  one  instance  of  illegal  conditions,  of 
which  there  aie  many.  The  Statute  of  Wills  itself,  34  <V;  3.5  H.  8,  c.  Tj,  s.  14,  declares 
that  wills  made  by  persons  of  non-sane  memory  shall  not  be  good  or  crt'ectual  in  the 
law.  It  is,  therefore,  contrary  to  the  policy  of  that  law  to  impose  a  prohibition  ujjon 
the  heir  at  law,  of  having  the  fact  of  the  testator's  sanity  ascertained.  It  cannot  bo 
a  good  condition,  which  deprives  the  heir  at  law  of  the  benefit  intended  for  him,  if  he 
])resumes  to  institute  an  inquiry  which  the  law  supposes  right.  No  other  person  has 
authority  to  take  care  that  the  law  is  not  transgressed  in  this  respect.  There  is  no 
jjulilic  officer  who  can  do  it  on  the  part  of  the  ])ublic.  The  cases  cited  on  the  other 
side  do  not  bear  out  the  argument  for  the  plaint  ill',     ('leaver  v.  Sjmrling  was  a  mere  case 
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of  election  ;  and  the  doctrine  of  election  has  nothing  to  do  with  this  case.  There  is 
nothing  illegal  in  the  condition  imposed  in  the  case  of  Simpson  v.  Vickers,  or  in  the 
Anonymous  case  in  2  Mod.  7.  Williams  v.  Fry,  Fry  v.  Porter,  Hervey  v.  Asian,  and 
Acherley  v.  Vernon,  were  conditions  precedent.  Bonghlon  v.  Boughton  is  put  up  by 
Lord  Hardwicke  entirely  as  a  [732]  case  of  election,  it  being  assumed  for  that 
purpose  that  the  devisor  was  compete!it  to  make  a  will.  IFehb  v.  JFebb  was  also  a 
case  of  election.  The  text  writers  represent  a  condition  of  this  nature  as  being  in 
general  considered  in  terrorem  merely.  Mr.  Williams  says  (Williams  on  Executors, 
3rd  edit.  1009) — "A  condition  that  the  legatee  shall  not  dispute  the  will  is,  in 
geneial,  considered  in  terrorem  merely,  and  will  not  operate  a  forfeitui-e  by  reason  of 
the  legatee's  having  disputed  the  legacy  or  eft'ect  of  the  will.  But  where  the  legacy 
is  given  over  to  another  person  in  case  of  a  breach  of  such  condition,  then  if  the 
legatee  controvert  the  will,  his  interest  will  cease  and  vest  in  the  other  legatee  " — for 
which  he  cites  Cleaver  v.  Spurling.  "  If  indeed  the  legacy,  instead  of  being  given  to 
a  stranger,  is  limited  over  to  the  executors  in  the  event  of  a  condition  being  broken, 
such  condition  is  still  merely  regarded  as  in  terrorem,  and  not  obligatory.  Yet  if  the 
testator  direct  the  legacy  to  fall  into  the  residue  upon  a  breach  of  the  condition,  and 
dispose  of  that  fund,  the  residuary  legatee  will  be  a  particular  legatee  of  the  individual 
legacy,  and  as  such  will  be  entitled  to  it,  if  the  condition  is  broken."  Mr.  Jarman 
(Jarman  on  Wills,  836)  and  Mr.  Powell  (Powell  on  Devises,  295)  state  the  law  to  the 
same  efl'ect.  But  in  no  case  has  this  doctrine  yet  been  applied  to  a  devise  of  land. 
Cage  v.  Ihtssel  (2  V'entr.  352)  is  an  authority  to  shew  that  where,  upon  breach  of  such 
a  condition,  the  legacy  is  limited  over  to  the  executors,  the  condition  is  still  regarded 
merely  as  in  terrorem  ;  and  that  was  the  first  ease  on  the  subject.  In  I'owell  v. 
Morgan  (2  Vern.  90),  and  Morris  v.  Burroughs  (1  Atk.  404),  again,  such  a  condition  is 
treated,  as  merely  being  in  tei'rorem,  and  not  obligatory.  Loyd  v.  Spillet  (3  P.  Wms. 
344)  is  also  a  strong  authority  in  favour  of  the  same  view  ;  and  there  the  legacy  was, 
as  here,  to  sink,  on  breach  of  the  condition,  into  the  general  fund,  for  the  benefit  of 
[733]  the  party  entitled  to  the  inheritance.  The  only  other  authority  relating  to  the 
subject  is  that  of  Lloyd  v.  Brantaii  (3  Meriv.  118),  where  the  condition,  which  was 
against  marrying  without  consent,  was  held  to  take  effect,  there  being  a  gift  over. 
These  are  all  the  authorities  on  the  point,  and  they  appear  to  leave  the  question  open 
for  decision.  Then  the  matter  to  be  decided  is,  whether  this  is  not  an  illegal  and 
void  condition,  being  against  the  policy  and  liberty  of  the  law.  It  is  in  some  sense 
the  duty  of  an  heir  at  law  to  prevent  the  will  of  a  non-sane  ancestor  from  having 
effect.  If  this  condition  be  upheld,  there  will  be  no  will  of  an  incompetent  pei'son 
without  such  a  clause,  and  the  forgery  of  wills  will  be  greatly  increased.  The 
investigation  can  do  no  harm :  if  the  testator  was  competent,  the  will  will  be 
established  ;  if  he  was  not,  it  will  be  set  aside,  which  is  the  policy  of  the  law.  And  it 
differs  from  the  case  of  a  condition  precedent,  in  that  here  the  estate  is  for  this  cause 
to  be  taken  out  of  the  heir  at  law,  after  it  has  already  vested  in  him. 

Peacock,  in  reply.  All  the  cases  in  equity  on  this  subject,  relating  to  personal 
legacies,  turn  on  the  point  whether  there  was  a  gift  over  on  breach  of  the  condition. 
If  there  is,  the  condition  operates,  though  it  may  have  been  intended  in  terrorem 
only.  All  the  cases  cited,  where  such  a  condition  has  not  operated,  are  where  there 
has  been  no  limitation  over.  Then  is  it  against  the  policy  of  the  lawl  If  it  be,  so 
also  would  be  a  condition  precluding  the  heir  at  law  from  setting  up  the  incompetency 
of  the  testator  to  make  a  marriage  settlement,  whereby  he  provided  for  his  wife  and 
younger  children.  And  in  deciding  whether  such  condition  is  void  as  being  against 
public  policy,  the  Court  will  look  at  the  question  as  applicable  to  all  wills,  not  with 
respect  only  to  the  reasonableness  or  unreasonableness  of  the  pro-[734]-visions  of  this 
particular  will ;  nor  will  they  take  into  consideration  the  evidence  to  shew  this 
particular  testator  to  have  been,  in  fact,  nou  compos.  [Parke,  B.  No ;  the  case 
cannot  turn  on  the  quantum  of  evidence,  or  probabilis  causa ;  we  must  decide  it  on 
the  assumption  that  he  was  in  fact  sane.]  Assuming  that,  what  is  there  against 
public  policy  in  his  preventing  all  his  acts  of  indiscretion  from  being  raked  up,  in 
order  to  give  his  heir  at  law  a  greater  estate  ?  And  if  this  may  be  done  lawfully  by 
way  of  condition  precedent,  why  not  equally  by  condition  subsequent? 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B.     This  was  a  case  sent  by  the  Vice-Chancellor  of  England  for  the  opinion 
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of  this  Court,  on  the  eflect  of  ji  proviso  contained  in  the  will  of  the  late  Sir  Gregory 
Page  Turner.  [His  Loidship  stated  the  facts  of  the  ease,  and  continued  :]  There  is 
no  doubt  that,  by  disputing  the  will,  and  refusing  to  conhrm  it  when  required  so  to 
do,  the  devisee,  Mrs.  Fryer,  has  brought  herself  both  in  letter  and  spirit  within  the 
proviso,  by  which  her  interest  is  made  to  determine ;  so  that  her  interest  is  clearly 
forfeited,  unless  the  proviso  itself  is  void  ;  and  accordingly;  the  argument  on  her 
behalf  was,  that  the  proviso  is  bad,  as  being  contrary  to  the  policy  of  the  law.  The 
ground  on  which  the  argument  against  the  proviso  was  made  to  rest  was,  that  every 
heir  at  law  ought  to  be  left  at  liberty  to  contest  the  validity  of  his  ancestor's 
will,  and  that  any  restraint  artificially  introduced  might  tend  to  set  up  the  wills  of 
insane  persons,  and  would,  in  the  language  of  the  Touchstone,  (132),  be  "against  the 
liberty  of  the  law."  We  cannot,  however,  adopt  this  reasoniirg.  There  appears  no 
more  reason  why  a  person  may  not  be  restrained  by  a  condition  fi-oni  disputing 
sanity,  than  from  disputing  any  other  doubt-[735]-ful  questiorr  of  fact  or  law,  on 
which  the  title  of  a  devisee  or  gr-airtee  may  depend.  In  Slapilton  v.  Sfapillon  ( 1  Atk.  li), 
a  father-,  being  entitled  to  estates  for  99  years,  if  he  should  so  long  live,  with  reriiairrder 
after  his  decease  to  his  first  and  other  sons  successively  in  tail,  and  having  two  sons, 
concurr'ed  with  them  in  an  arrangement  for  cutting  off'  the  entail,  and  settling  the 
esUites  irr  equal  moieties  orr  his  two  sons.  While  the  matter  was  irr  progress,  and 
before  its  final  completion,  the  eldest  son  died,  and  his  infant  child  havirrg  tiled  a  bill 
to  compel  a  completion  of  the  ari-angement,  the  defendant,  the  second  son,  by  his 
answer  objected,  that  his  eldest  brother  was  in  fact  a  bastard,  and  so  he  insisted  that 
the  pr'oposed  arrangement  was  not  binding;  but  Jjord  Hardwicke  held  the  agreemerrt 
good,  arrd  compelled  the  second  .soir  to  concur  in  all  acts  necessary  for  vesting  a  moiety 
of  the  pr-operty  in  the  plaintifl'.  Now  a  pr-oviso  good  by  way  of  conti-act  must  also  be 
valid  by  way  of  condition  ;  and  therefore  it  seems  to  us  to  follow,  as  a  necessary 
corollar-y  fr-om  that  case,  that  if  A.,  having  succeeded  to  r'eal  pi-operty  as  heir  of  his 
father',  should  devise  it  partly  to  a  strairger,  and  partly  to  B.,  his  ne.xt  br-other-,  subject, 
as  to  the  gift  of  B.,  to  a  proviso  defeating  his  estate  irr  case  he  should  dispute  his  (A.'s) 
legitimacy,  such  a  provLso  woirld  be  perfectly  good  ;  and  yet  such  a  condition  would, 
if  we  were  to  adopt  the  defendant's  reasoning  in  this  case,  be  void,  as  infringing  the 
liberty  of  the  law.  It  would  prevent  or  tend  to  prevent  B.  from  contesting  A.'s 
legitimacy  ;  aird  it  is  surely  as  much  against  the  policy  of  the  law,  that  air  heir  should 
be  disinherited  by  air  illegitimate  child,  as  by  a  party  claiming  under  the  will  of  a  iron 
compos.  The  same  princi])le  applies  to  the  case  of  a  proviso  lestraining  a  devisee  from 
litigatiirg  some  doubtful  question  of  law.  The  truth  is,  that  in  none  of  these  cases  is 
there  atry  policy  of  the  law  on  the  oire  side  or  the  other-.  The  conditions  said  to  be 
void,  as  trenching  on  the  liberty  of  the  law,  are  [736]  those  which  icstiain  a  party 
from  doing  some  act  which  it  is  supposed  the  stiite  has  or  may  have  an  interest  to 
have  done.  The  state,  from  obvious  causes,  is  interested  that  its  subjects  shoirld 
marry  ;  aird  therefore  it  will  not  in  general  allow  parties,  by  contract  or  by  conditioir 
in  a  will,  to  make  the  continirance  of  an  estate  depend  on  the  owner  not  doing  that 
which  it  is  or  may  be  the  interest  of  the  state  that  he  should  do.  So,  the  state  is 
interested  in  having  its  subjects  embarked  in  ti-ade  or  agriculture,  and  ther-efoi-e  will 
not  allow  a  conditioir  defeating  an  estate,  in  case  its  owner  should  engage  in  commerce, 
or  should  plough  his  arable  land,  or-  the  like.  The  principle  on  which  such  conditions 
are  void,  is  analogous  to  that  on  which  conditions  defeating  an  estate,  unless  the 
owner  commits  a  crime,  ar-e  void.  In  the  latter  case,  the  condition  has  a  tendency  to 
the  violation  of  a  positive  duty  ;  in  the  former,  to  prevent  the  performance  of  what 
partakes  of  the  character  of  a  duty  of  imperfect  obligation.  But  in  the  case  of  a 
condition  such  as  that  before  us,  the  state  has  no  inter-est  whatever  apart  from  the 
interest  of  the  parties  themselves.  There  is  no  duty  on  the  part  of  an  heir-,  whether 
of  perfect  or  imperfect  ol)ligation,  to  contest  his  ancestor's  sanity.  It  matters  not  to 
the  stiite  whether  the  land  is  enjoyed  by  the  heir  or  the  devisee ;  and  we  conceive, 
therefore,  that  the  l;iw  leaves  the  parties  to  make  just  what  contracts  and  what 
arrangements  they  may  think  expedient,  as  to  the  i-aising  or  not  raising  questions  of 
law  or  fact  among  one  another,  the  sole  result  of  which  is  to  give  the  enjo^'ment  of 
property  to  one  claimant  i-ather  than  another.  The  question,  whether  this  pi-oviso  is 
a  proviso  void  as  being  contrary  to  the  policy  of  the  law,  may  be  well  tested  by 
considering  how  the  case  would  have  stood,  if,  instead  of  a  condition  subsei|uent,  it 
had  been  made,  as  in  substance  it  might  have  been   made,  a  condition   precedent. 
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Suppose  the  testator  had  said,  in  case  my  daughter  and  her  husband  shall  execute  all 
deeds  necessary  for  settling  my  estates  in  manner  hereinafter  mentioned,  [737]  then  I 
give  her,  &c.,  surely  there  would  be  no  doubt  of  the  validity  of  such  a  condition,  as  a 
condition  precedent ;  and  if  so,  it  must  be  good  as  a  condition  subsequent :  for  where 
a  condition  is  bad  on  grounds  of  public  policy,  it  must  obviously  be  bad  whether  it  be 
precedent  or  subsequent.  The  law  will  no  more  allow  anything  contrary  to  public 
policy  to  be  made  the  means  whereby  a  party  shall  entitle  himself  to  an  estate,  than 
whereby  he  shall  be  made  to  lose  that  of  which  he  is  already  in  possession. 

On  these  grounds,  thinking  there  is  no  question  of  public  policy  involved,  and 
considering  that  the  law  leaves  it  to  the  parties  interestecl  in  pioperty,  and  to  them 
alone,  to  decide  for  themselves  what  questions  of  law  or  of  fact  they  shall  insist  on  or 
abandon,  we  have  come  to  the  conclusion  that  this  proviso  is  good,  and  we  shall  certify 
accordingly  to  the  Lord  Chancellor. 

Certificate  accordingly. 

Grant  v.  MADDOX.(a)  1846. — By  a  written  contract,  the  plaintiff  agreed  to  perform 
at  the  defendant's  theatre,  and  the  defendant  agreed  to  engage  her  for  three 
years,  and  pay  her  a  salary  of  £5,  £6,  and  £7  per  week  in  those  years  respectively  : 
— Held,  that  parol  evidence  was  admissible  to  shew  that,  according  to  the  uniform 
usage  of  the  theatrical  profession,  the  plaintiff  was  to  be  paid  only  during  the 
theatrical  season — i.e.  during  the  time  when  the  theatre  was  open  for  performance 
— in  each  of  those  years. — \\  here  a  contract  is  contained  iu  letters,  it  is  sufficient 
if  one  of  the  letters  bear  a  11.  15s.  stamp,  although,  on  the  part  of  one  of  the 
contracting  parties,  the  letters  are  written  and  signed  by  an  agent. 

[S.  C.  16  L.  J.  Ex.  227.     Referred  to,  Bnmer  v.  Mvore,  [1901]  1  Ch.  305.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  plaintiff,  before  and 
at  the  time  of  the  making  of  the  promises,  &c.,  followed  and  exercised,  and  still  follows 
and  exercises,  the  business  and  profession  of  an  operative  performer,  public  singer,  and 
actress,  and  the  defendant  then  was,  and  still  is,  the  lessee  and  manager  of  a  certain 
theatre  or  play-house,  called  the  Princess's  Theatre ;  and  thereupon,  to  wit,  on  &c.,  in 
consideration  that  the  plaintiff,  at  [738]  the  request  of  the  defendant,  would  enter 
into  an  engagement  with  the  defendant  to  act  and  perform  at  the  .said  theatre  for  the 
space  of  three  years  then  next  following,  upon  the  following  amongst  other  terras 
[stating  them] ;  he  the  defendant  then  promised  the  plaintiff  that  he  would  pay  to  the 
plaintiff  £o  for  each  week  of  the  first  of  the  said  three  years,  £6  for  each  week  of  the 
second  of  the  said  three  years,  and  £7  for  each  week  of  the  third  of  the  said  three 
years.  The  declaration  then  averred  mutual  promises,  and  that  the  plaintiff"  entered 
upon  her  said  engagement,  and  performed  such  parts  as  she  was  bound  thereby  to 
perform,  &c.  ;  and  although,  at  the  time  of  the  commencement  of  this  suit,  the  first 
year  of  the  said  engagement,  and  part  of  the  second  year,  to  wit,  nine  months  and 
three  weeks  thereof,  had  elapsed,  yet  the  defendant  has  disregarded  his  promise  in 
this,  to  wit,  that  he  has  refused  and  still  refuses  to  pay  to  the  plaintiff'  her  said  salary 
for  the  space  of  twelve  weeks  of  the  said  first  year,  amounting,  to  wit,  to  the  sum  of 
£60,  and  has  also  refused  to  pay  to  the  plaintiff  her  said  salarv  for  the  space  of  nine 
weeks  of  the  said  part  of  the  said  second  year,  amounting,  to  wit,  to  the  sum  of  £54, 
and  the  said  arrears  of  salary  still  remain  and  are  wholly  unpaid  to  the  plaintiff. 
There  were  also  counts  for  work  and  labour,  and  on  an  account  stated. 

Pleas :  first,  non  assumpsit ;  secondly,  as  to  so  much  of  the  first  count  as  relates  to 
the  non-payment  of  the  plaintiff's  salary  for  eight  weeks  of  the  said  nine  weeks  of  the 
said  part  of  the  said  second  year  in  the  first  count  mentioned,  that  at  the  time  of  the 
commencement  of  this  suit  the  said  space  of  eight  weeks  had  not,  nor  had  any  part 
thereof,  elapsed,  in  maimer  and  form  &c.  ;  thirdly,  to  the  first  count,  except  as  to  £6, 
parcel  of  the  sum  of  £54  theiein  mentioned,  payment  before  action  brought ;  fourthly, 
as  to  the  £6,  payment  into  Court,  which  the  plaintiff  accepted  and  took  out  of  Court 
in  satisfaction  of  that  amount. 

[739]  At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Middlesex  after  last 
Hilary  Term,  the  plaintiff',  in  order  to  prove  the  contract  stated  in  the  declaration, 

(a)  Decided  in  Trinity  Term  (May  25). 
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put  ill  evidence  a  correspondence  between  Mr.  James  Grant,  the  plaintiff's  father,  and 
the  defendant,  of  which  tlie  material  part  was  contained  in  the  following  letters -.(a) — 

"45  Duke-street,  Sheftleld-moor,  Sheffield, 
"  19th  Jan.  1814. 

"My  dear  Sir,— I  received  your  letter  of  the  I7th  only  this  morning,  and  though 
the  delay  of  your  reply  was  but  a  day,  yet  it  has  created  much  difficulty  in  the  way 
of  making  arrangements,  so  as  to  meet  anything  like  your  wishes,  as  to  the  time  you 
wish  Mi.ss  Grant  to  be  in  Lon  [740]-don.  Taking  both  your  letters  together,  the 
engagement  which  you  propose  would  be,  as  to  time,  three  years,  at  a  salary  of  five, 
six,  and  seven  pounds  per  week  in  those  years  respectively,  being  an  advance  of 
£\  per  week  on  each  of  the  two  last."  [The  letter  went  on  to  state  particulars  as  to 
the  characters  the  plaintiff  was  to  perform,  the  dresses  she  was  to  provide,  &c.  It 
then  proceeded  :]— "She  sees  no  objection,  and  has  none  in  so  concluding  the  engage- 
ment with  you,  provided  she  is  not  required  to  open  sooner  than  Saturday,  the  3rd  of 
Feliniary,  and  that  she  receives  your  answer  to  that  effect  without  the  loss  of  a  post, 
as  the  arrangement  of  her  benefit  here  will  depend  on  that ;  and  even  so,  she  will 
have  to  make  great  sacrifices,  you  having  already  lost  a  day  in  a  matter  apparently  so 
urgent  has  been  a  great  drawback  ;  and  if  another  day  should  be  so  lost,  it  may 
produce  difficulties  that  may  not  be  .so  easily  obviated  as  even  at  present.  Miss  Grant 
writes  by  this  post  to  Mr.  Wood,  directed  to  the  theatre.  Please  call  on  him  at  once, 
should  you  find  such  necessary  to  enable  you  to  write  your  answer  to  me  to-morrow, 
so  that  I  may  receive  it  on  Saturday. — I  remain  your  very  obedient  servant, 

"James  Grant." 

"Princess's  Theatre,  Jan.  20,  1844. 

"My  dear  Sir, — In  answer  to  your  letter  of  yesterday,  I  accept  Miss  Grant's 
services  on  the  terms  mentioned,  and  I  expect  Miss  Grant  to  be  here  and  ready  to 
perform  on  Monday,  the  5th  of  February.  .  .  . — Yours  truly, 

"J.  M.   Maddox." 

The  plaintiff's  counsel  contended,  that  the  contract  established  by  these  letters  was 
a  contract  for  the  plaintiff  to  perform,  if  required,  and  to  receive  a  salary  for,  every 
week  of  the  whole  of  each  of  the  three  years.  On  the  part  of  [741]  the  defendant, 
evidence  was  tendered  to  shew  that,  according  to  the  understanding  and  custom  of 
the  theatrical  profe.ssion,  under  an  engagement  to  perform  for  one  or  more  years, 
actors  were  never  paid  during  the  time  of  vacation,  when  the  theatre  was  closed,  but 
only  during  what  was  called  the  theatrical  season  ;  according  to  which  view  of  the 
case,  the  special  contract  alleged  in  the  declaration  was  not  proved.     The  reception  of 

(a)  A  former  action  had  been  brought  by  the  plaintiff  against  the  defendant,  to 
recover  the  sum  of  £24,  for  four  weeks'  .salary,  ending  in  December  1845.  The 
declaration  set  forth  the  special  contract,  as  in  the  present  case  ;  to  which  the  defendant 
pleaded  non-assumpsit  only.  This  action  was  tried  at  the  Middlesex  sittings  in 
Hilary  Term  1846,  before  Alderson,  B.  The  plaintiff,  in  order  to  prove  the  contract, 
tendered  in  evidence  the  above  :uid  earlier  letters  between  the  plaintiff's  father  and 
the  defendant.  One  of  them  bore  a  11.  15s.  stamp.  It  was  objected  for  the  defendant, 
that  each  of  them  ought  to  have  been  impressed  with  a  £\  agreement  stamp.  The 
learned  judge  overruled  the  objection,  but  gave  leave  to  move  to  enter  a  nonsuit  upon 
it,  and  the  plaintiff  obtained  a  verdict  for  the  amount  claimed.  A  motion  was  made 
accordingly  (Jan.  26,  1 846),  and  it  was  argued  that  the  proviso  in  the  Stamp  Act, 
55  Geo.  3,  c.  184,  sched.  part  1,  tit.  "Agreement,"  which  provides  that  "where  divers 
letters  shall  be  offered  in  evidence  to  prove  any  agreement  between  the  parties  who 
shall  have  written  such  letters,  it  shall  be  sufficient  if  any  one  of  such  letters  shall  be 
stamped  with  a  duty  of  11.  15s.,"  &c.,  did  not  apjily,  because  here  the  letters  forming 
the  contract  were  not  written  by  the  plaintiff  herself,  but  by  her  father,  llt/de  v. 
JolinxoH,  2  Biiig.  N.  C.  776,  and  Hubert  v.  Morcau,  2  C.  &  P.  528,  were  cited.  The 
Court,  (Pollock,  C.  H.,  Alderson,  B.,  and  Piatt,  B.),  however,  were  clear  that  the 
proviso  applied  to  a  writing  by  the  parties  themselves,  or  by  their  agents  ;  if  it  were 
not  so,  every  partner  in  a  firm  must  concur  in  the  writing  of  every  letter;  and  the 
rule  was  refused. 
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this  evidence  w;is  objected  to  by  tbe  plaintifl"s  counsel,  on  the  ground  that  it  went  to 
explain  and  vary  the  unambiguous  written  contract  between  the  parties.  The  Lord 
Chief  Baron,  however,  received  the  evidence,  and  in  summing  up,  told  the  jury,  that 
the  question  for  them  to  decide  was,  whether  the  contract  was  to  perform  and  be  paid 
throughout  the  three  years,  or  only  during  the  theatrical  season  in  three  years,  and 
that  in  the  latter  case  the  defendant  was  entitled  to  a  verdict.  The  jury  found  their 
verdict  foi-  the  defendant. 

In  last  Easter  Term,  Martin  obtained  a  rule  for  a  new  trial,  on  the  ground  that 
the  above  evidence  had  been  improperly  received. 

Montagu  Chambers  (with  whom  was  Thomas)  now  shewed  cause.  The  evidence 
objected  to  was  clearly  receivable,  and  being  received,  proved  a  contiact  different  from 
that  set  foith  in  the  declaration.  This  was  a  theatrical  contract,  made  with  reference 
to  the  known  usages  of  the  theatrical  profession,  and  to  be  construed,  therefore,  by 
evidence  of  those  usages.  Many  authorities  have  clearly  established,  that  whene\er  a 
wiitten  contract  is  made  with  reference  to  the  custom  of  a  particular  district,  or  the 
usage  of  a  particular  ti-ade  or  profession,  evidence  of  that  usage  or  custom  is  receivable, 
not  to  vary  or  contradict  the  written  contract,  but  to  shew  what  the  contract  is, — the 
usage  or  custom  being  a  part  of  it.  Thus,  commercial  men  were  allowed,  by  Lord 
Kenyon,  to  be  called  to  shew  that  when,  in  a  merchant's  letter,  it  vpas  said  that  a  ship 
[742]  would  sail  from  a  foreign  port  "in  the  month  of  October,"  it  was  generally 
understood  that  she  would  not  sail  before  the  25th  of  that  month  :  Chaiuand  v. 
Angerstein  (Peake's  N.  P.  C.  43).  So,  a  clause  in  a  bill  of  lading,  that  the  cargo  shall 
be  taken  up  in  a  certain  number  of  days,  or  to  pay  demurrage,  may  be  shewn  by  parol 
evidence  to  mean  working  days,  not  running  days:  Corkranv.  lielhenj  (3  Esp.  121). 
So,  where,  in  a  lease  of  a  rabbit-warren,  the  lessee  covenanted  to  have  ten  thousand 
rabbits  on  the  warren,  the  lessor  paying  a  certain  sum  per  thousand  for  them,  parol 
evidence  was  held  admissible  to  shew  that,  by  the  custom  of  the  country  where  the 
lease  was  made,  a  thousand  rabbits  meant  twelve  hundred  :  Smith  v.  JFiJson  (3  B.  & 
Aid.  728).  In  liutlou  v.  Warren  (1  M  &  W.  475),  Parke,  B.,  thus  states  the  principle 
on  which  such  evidence  is  admitted  : — "  It  has  long  been  settled,  that,  in  commercial 
ti'ansaetions,  extrinsic  evidence  of  custom  and  usage  is  admissible  to  annex  incidents 
to  written  contracts,  in  matters  with  respect  to  which  they  are  silent.  The  same  rule 
has  also  been  applied  to  contracts  in  other  transactions  of  life,  in  which  known  usages 
have  been  established  and  prevailed  ;  and  this  has  been  done  upon  the  principle  of 
presumption  that,  in  such  transactions,  the  parties  did  not  mean  to  express  in  writing 
the  whole  of  the  contract  by  which  they  intended  to  be  bound,  but  a  contract  with 
reference  to  those  known  usages."  But  the  case  of  Begiiia  v.  The  Inhahitants  of  Sioke- 
upon-Trent  (5  Q.  B.  303)  is  expressly  in  point.  There  a  workman  was  hired  for  a  year 
to  serve  in  the  trade  of  china  manufacturers,  by  a  written  agreement,  which  was 
altogether  silent  as  to  any  period  of  absence  to  be  allowed  to  the  workman  ;  and  it 
was  held  that  parol  evidence  was  admissible  to  shew  that  it  was  the  custom  of  that 
trade  for  the  workmen  to  take  certain  holidays,  and  [743]  to  absent  themselves  on 
such  occasions  from  their  work  without  the  master's  permission.  The  Court  then 
called  on 

Martin  and  Peacock,  in  support  of  the  rule.  The  evidence  objected  to  was  not 
receivable,  and  there  was,  therefore,  no  variance.  The  true  rule  is,  that  if  parties 
enter  into  a  written  contract, — especially  where  it  must  be  in  writing,  or  else  is  void, 
— the  writing  alone  speaks ;  with  two  exceptions  :  first  (which  indeed  is  hardly  an 
exception),  where  the  language  used  in  the  contract  has  by  usage  acquired  a  particular 
known  meaning — e.g.  a  "  Welsh  rabbit ;  "  secondly,  the  exception  introduced  by  the 
case  of  ll'igglesworth  v.  DalUson  (Doug.  201),  by  which  the  custom  of  the  country  as  to 
agricultural  matters  is  imported  into  agiicultural  leases,  where  it  is  not  directly  excluded 
by  the  terms  of  them.  But  this  case  does  not  fall  within  either  of  those  exceptions. 
There  is  no  ambiguity  in  this  contract ;  but  if  there  is,  the  result  is  not  to  let  in 
parol  evidence  to  explain  it,  but  to  render  it  void.  [Alderson,  B.  Where  the  mean- 
ing of  the  words  used  is  clear,  but  the  conti'act  is  ambiguous,  it  is  void  ;  but  you  may 
explain  the  meaning  of  the  words  used  by  evidence.]  There  is  nothing  unreasonable 
in  the  plaintiff's  being  paid  all  the  year  round.  Why  might  not  the  parties  contract 
so  as  to  give  her  a  livelihood  for  the  whole  year?  If  they  intended  to  restrain  the 
agreement  to  what  is  called  the  theatrical  season,  they  should  have  expressly  so 
stipulated,  as  in  Keiiible  v.  Farren  (6  Bing.   141),  where  the  agreement  was  to  pay  the 
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defendant  a  certain  sum  "for  every  night  on  whii-li  the  theatre  should  be  open  riming 
the  ensuing  four  seasons."  Suppose  the  defendant  chose  to  open  his  theatre  only  for 
a  fortnight  in  the  year,  is  he  discharged  by  paying  the  plaintiff  for  that  foi'tnight 
only  1  If  the  Court  give  its  proper  meaning  to  the  word  "  week  "  in  this  contract, 
why  not  also  to  the  word  [744]  "  year  "  I  Why  shouki  not  both  have  their  natural 
interpretation  ?  With  respect  to  the  cases  cited  on  the  other  side,  that  of  Cliaurand 
V.  Aiwierstein  has  no  bearing  on  the  present  point.  The  question  there  was  on  the 
sufhciency  of  a  repi'esentation  to  the  insurers,  not  on  the  meaning  of  the  contract. 
The  case  of  Cochran  v.  Retherg  is  thus  remarked  upon  in  Abbott  on  Shipping  (fSth  edit. 
264): — "The  word  'days,' used  alone  in  a  clause  of  demurrage  for  unlading  in  the 
river  Thames,  is  said  to  be  understood  of  working  days  only,  and  not  to  compi-ehend 
Sundays  or  holida\s,  by  the  usage  among  merchants  in  London;  but  it  is  nuich 
better  to  mention  working  or  running  days  expressly,  accoriling  to  the  intention  of 
the  parties."  Sinith  v.  Wilson  no  doiiI)t  gives  the  true  rule,  (for  which  Parke,  J., 
there  refers  to  Staikie  on  lividence,  vol.  3,  p.  lO.S.'i),  that  "where  terms  are  used 
which  are  known  and  understood  by  a  particular  class  of  persons  in  a  certain  special 
and  peculiar  sense,  evidence  to  that  eti'ect  is  admissible,  for  the  purpose  of  aj)|)lying 
the  instrument  to  its  proper  subject-matter  ;  and  the  case  seems  to  fall  within  the 
same  consideration  as  if  the  parties,  in  framing  their  contract,  had  made  use  of  a  foieign 
language,  which  the  Courts  are  not  bound  to  understand."  Hulfoii  v.  IVurren  and 
Regina  v.  Sttike-upon-Trent  fall  within  the  same  class  — where  a  customary  incident  is 
annexed  to  the  contract.  Here  the  contract  is  at  a  certain  rate  per  week  for  three 
years.  The  term  "  per  week  "  imports  each  and  every  week.  And  why  is  the  word 
"year  "  to  be  cut  down  to  mean  a  season  which  may  be  much  less  than  a  year?  It  is 
in  truth  altering  an  absolute  contract  into  a  conditional  one — namely,  that  the 
plaintiti'  shall  bo  paid  for  each  and  every  week  of  the  year,  provided  the  theatre  be 
open  during  that  time.  No  such  thing  is  known  to  the  law  as  a  "theatrical  season  ;" 
it  depends  upon  the  pleasiwe  of  each  individual  manager.  To  avoid  being  dependent 
upon  [745]  that,  the  plaintiff  stipulates  expressly  that  she  shall  be  entitled  to  salary 
for  the  year. 

Ai.DERSON,  B.  I  am  of  opinion  that  the  evidence  was  properly  admitted,  and  the 
question  properly  left  to  the  jury,  and  therefore  that  this  rule  ought  to  be  discharged. 
It  is  perfectly  true  that  you  have  no  right  to  qualify  or-  alter'  the  effect  of  a  written 
contr'act  by  parol  evidence  ;  but  it  is  perfectly  competent  to  you  to  qualify  or  alter 
by  parol  evidence  the  meaning  of  the  words  which  apparently  form  the  written 
contract,  arrd  to  irrser-t  the  true  wor-ds  which  the  parties  intended  to  use.  That  is  not 
to  alter  the  contract,  but  to  shew  what  the  contract  is.  Wherever  the  wor'ds  used 
have,  by  usage  or  local  custom,  a  peculiai'  meaning,  that  meaning  may  be  shewn  by 
par-ol  evidence.  Here  the  coirtr-act  is,  that  the  plaintiff  is  to  be  paid,  for  three  years, 
a  salar-y  of  £.5,  £6,  and  £7  per  week  in  those  year-s.  That  means,  according  to  the 
evidence  and  the  tirrdirrg  of  the  jur\',  that  she  is  to  be  paid  so  much  per  week  durniig 
every  week  that  the  theati-e  is  open  in  tho.se  years. 

Uoi.FE,  B.  I  am  of  the  same  opinion.  There  has  trot  been  in  this  case  any 
infringement  of  the  rule  that  parol  evidence  canirot  be  received  to  alter  a  written 
contract;  for  her-e  the  eviderrce  was  admitted  only  for  the  purpose  of  explaining  the 
meaning  of  the  words  used  in  the  contract.  It  is  clear  that  this  may  be  done  with 
respect  to  foreign  words  or  scientific  expressions :  aitd  I  think  the  same  is  true  of  a 
case  where  the  words  of  the  contract  have  reference  to  a  particular  professiorr.  I 
wish,  however-,  to  guard  myself  agairrst  being  supposed  to  say,  that  where  a  certain 
usage  exists,  and  the  parties  have  put  the  terms  of  their  agr-eemcnt  into  writing,  they 
can  say  that  the  agreement  is  to  receive  a  flifferent  construction,  l)ecause  it  is  coirtrary 
to  the  usage.     No  such  questioit  ari.ses  in  the  preseirt  case. 

[746]  Pl>.\TT,  H.  The  only  question  irr  this  case  is,  what  was  the  contract  which 
the  parties  errtei-ed  into.  The  parol  evidence  amounted  to  irothirrg  mor-e  rror  less  tlrarr 
translatiirg  the  contr-act. 

Pollock,  C.  11,  concurred. 

The  Court,  however,  on  the  application  of  the  plaintiff's  coitnsel,  allowed  the  rule 
to  be  made  absolute  to  enter  a  nonsuit,  instead  of  a  verdict  for  the  defertdant. 

Rule  accot-dingly. 
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Laurie  and  Another  v.  Douglas  and  OTHERs.(a)  1846.— A  vessel  laden  with 
goods  arrived  in  the  port  of  London,  and  was  taken  into  the  Commercial  Dock 
to  discharge  her  cargo.  For  this  purpose  she  was  fastened  by  tackle,  on  the  one 
side  to  a  loaded  lighter  lying  outside  her,  and  on  the  other  to  a  barge  lying 
between  her  and  the  wharf.  The  crew  were  discharged,  except  the  mate,  and 
lumpers  were  being  employed  in  unloading  her,  when  the  tackle  broke  whereby 
she  was  fastened  to  the  lighter,  and  in  consequence  she  canted  over,  water  got  in 
through  her  ports,  and  the  goods  still  on  board  were  damaged  : — Held,  that  this 
was  a  loss  within  the  exception  in  the  bill  of  lading,  of  "  all  and  every  the  dangers 
and  accidents  of  the  seas  and  navigation." — Held,  also  (in  an  action  by  the 
freighters  against  the  shipowners  to  recover  damages  for  this  loss),  that  the  jury 
were  properly  directed,  "  that  the  owners  were  only  bound  to  take  the  same  care 
of  the  goods  as  a  person  would  of  his  own  goods,  that  is,  an  ordinary  and 
reasonable  care." 

[Applied,  iVotera  V.  Henderson,  1872,  L.  R.  7  Q.  B.  236.  Considered,  The  Accomac, 
1890,  15  P.  D.  211.  Referred  to,  Stott  (Baltic)  Steamers,  Limited  v.  iMarten,  [1914] 
3  K.  B.  1265.] 

Case.  The  declaration  stated,  that  heretofore,  and  before  and  at  the  time  of  the 
making  of  the  promises  by  the  defendants  thereinafter  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  20th  day  of  May,  1845,  the  defendants 
were  owners  of  a  certain  ship  or  vessel  called  the  "Zealous,"  then  lying  and  being  in  the 
port  of  Quebec,  in  Canada,  and  bound  from  thence  to  London  ;  and  thereupon  the 
plaintiffs,  at  the  request  of  the  defendants,  then  caused  to  be  shipped  and  loaded  in 
and  upon  the  said  ship  divers  goods  and  merchandizes,  to  wit,  53  barrels  of  potash 
and  6  barrels  of  pearlash,  then  in  good  order  and  well  conditioned,  of  great  value, 
to  wit,  of  the  value  of  £500,  to  be  taken  care  of  and  safely  and  securely  carried  and 
conveyed  by  the  defendants  in  and  on  board  the  said  [747J  ship  from  Quebec  afore- 
said to  London  aforesaid,  and  at  London  aforesaid,  in  the  like  good  order  and  well 
conditioned,  to  be  delivered  to  the  plaintiff's,  all  and  every  the  dangers  and  accidents 
of  the  seas  and  navigation  of  whatsoever  kind  or  nature  excepted  ;  and  in  consideration 
of  the  pi-emises,  and  of  certain  freight  and  reward  to  be  therefore  paid  to  the  defen- 
dants by  the  plaintiffs,  they  the  defendants  then,  to  wit,  on  the  da}' and  year  aforesaid, 
promised  the  plaintiffs  to  take  due  and  proper  care  of,  and  safely  and  securely  to  carry, 
convey,  and  deliver  the  goods  and  merchandizes  aforesaid,  in  manner  aforesaid,  except 
as  aforesaid.  Averment,  that  the  defendants  then  had  and  received  the  said  goods 
and  merchandizes,  to  be  taken  care  of,  carried,  conveyed,  and  delivered  as  aforesaid, 
and  that  a  reasonable  time  for  the  conveying  and  delivering  of  the  same  had  elapsed 
before  the  commencement  of  this  suit,  and  that  the  defendants  were  not  prevented 
from  carrying,  conveying,  and  delivering  the  said  goods  and  merchandizes  as  aforesaid, 
by  any  danger  or  accident  of  the  seas  or  navigation,  of  whatsoever  nature  or  kind  ; 
yet  the  plaintiffs  say,  that  the  defendants  disregarded  their  said  promise,  and  did  not 
nor  would  take  due  and  proper  care  of  the  said  goods  and  merchandizes  as  aforesaid, 
or  safely  and  securely  carry,  convey,  and  deliver  the  same  in  manner  aforesaid,  but 
therein  wholly  failed  and  made  default,  in  this  wise,  to  wit,  that  though  they  did 
deliver  to  the  plaintiffs  the  said  barrels  of  potash  and  pearlash,  in  pretended  perform- 
ance of  their  said  promise,  yet  the  said  goods  and  merchandizes  were,  by  and  through 
the  default,  neglect,  and  improper  conduct  of  the  defendants,  their  mariners  and 
servants,  and  for  want  of  the  due  and  proper  care  and  diligence  of  the  defendants, 
and  their  mariners  and  servants,  in  that  behalf,  greatly  spoiled,  injured,  lessened, 
diminished,  and  deteriorated  in  quality,  quantity,  and  value. 

The  defendants  pleaded,  first,  as  to  so  much  of  the  alleged  breach  of  promise  as 
i-elates  to  the  not  taking  due  [748]  and  proper  care  of  the  said  goods  and  merchan- 
dizes, and  not  safely  and  securely  carrying  and  conveying  the  same  from  Quebec  to 
London,  that  they  did  take  due  and  proper  care  of  the  said  goods  and  merchandizes, 
and  did  safely  and  securely  carry  and  convey  the  same  from  Quebec  to  London, 
according  to  their  promise  in  that  behalf  ;  and,  secondly,  as  to  so  much  of  the  alleged 
breach  of  promise  as  relates  to  the  not  delivering  the  said  goods  and  merchandizes  to 

(a)  Decided  in  Trinity  Term  (June  12). 
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the  plaintiffs  at  London,  in  good  order  and  well  conditioned,  that  they  were  prevented 
from  delivering  the  same  in  good  order  and  well  conditioned  bv  the  dangers  and 
accidents  of  navigation,  to  wit,  by  the  force  of  the  wind  causing  the  said  vessel  to 
upset  and  he  overturned,  and  the  said  goods  and  merchandizes  to  be  thereby  wetted, 
damaged,  spoiled,  and  deteriorated  in  value.     Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  London  after  last  Hilary 
Term,  the  following  facts  appeared  in  evidence. 

In  May  1845,  the  ship  "Zealous,"  of  which  the  defendants  were  owners,  loaded  at 
Quebec  a  general  cargo  for  London,  consisting  almost  entirely  of  timber,  with  the 
exception  of  the  53  barrels  of  potash  and  6  barrels  of  pearlash  belonging  to  the 
plaintiff,  which  formed  the  subject  of  this  action.  The  bill  of  lading  was  dated  20th 
of  May,  1845,  and  was  as  follows  : — 

"Shipped  in  good  order  and  well  conditioned,  by  A.  Laurie  ife  Co.,  of  Quebec,  in 
and  upon  the  good  ship  called  the  '  Zealous,'  whereof  Wade  is  master  for  this  present 
voyage,  and  now  lying  in  the  port  of  Quebec,  and  bound  for  London  : 

Fifty-three  barrels  of  potash 
Six  ditto  of  pearlash 

being  marked  and  numbered  as  per  margin,  and  are  to  be  delivered  in  good  order  and 
well  conditioned  at  the  afore-[749]-said  port  of  London,  (all  and  every  the  dangers 
and  accidents  of  the  seas  and  navigation,  of  whatsoever  nature  or  kind,  excepted), 
unto  Messrs.  James  Laurie  &  Co.,  of  Glasgow,  or  to  their  assigns,  he  or  they  paying 
freight  for  the  said  goods,  at  the  rate  of  £30  sterling  per  ton,  &c.     In  witness,"  &c. 

The  vessel  arrived  in  the  port  of  London,  and  was  reported  at  the  Custom  House, 
on  the  1st  of  July,  1845.  She  was  taken  into  the  Commercial  Dock  to  discharge  her 
cargo  of  timber,  and  was  fastened  by  means  of  a  "  luff  tackle  block  "  from  her  mast- 
head to  a  loadetl  lighter  lying  outside  her,  and  from  the  timber  to  a  barge  lying  inside, 
between  her  and  the  wharf.  On  the  4th  of  July  she  began  discharging  her  cargo, 
and  continued  doing  so  until  the  9th  ;  when,  about  6  p.m.,  as  some  lath-wood  was 
being  delivered  through  the  raft-port  into  a  barge,  the  hook  of  the  tackle  by  which 
the  vessel  was  fastened  to  the  outside  lighter  broke,  and  she  suddenly  canted  over, 
and  the  raft  port  and  other  ports  being  open,  the  water  got  in,  and  she  lemained 
under  water  for  two  days ;  the  consequence  of  which  was,  that  the  plaintiffs  potash 
and  pearlash,  which  were  in  the  hold,  were  much  damaged.  At  this  time  the  vessel 
was  under  the  charge  of  the  mate,  the  captain  being  absent  from  the  docks.  The  rest 
of  the  crew  had  been  discharged,  and  lumpers  were  employed  in  unloading  the  cargo. 

Upon  these  facts,  the  Lord  Chief  Baron  left  it  to  the  jury  to  say,  first,  whether 
the  injur}'  arose  from  the  perils  of  the  seas  in  the  course  of  the  navigation  ;  and 
secondly,  whether  the  defendants,  by  their  servants,  took  due  and  proper  care  of  the 
goods ;  saying  that  they  were  only  bound  to  take  the  same  care  as  a  person  would 
take  of  his  own  goods,  that  is,  an  ordinary  and  reasonable  care.  The  jury  found, 
that  the  accident  arose  from  perils  of  navigation,  and  that  due  and  ordinary  care  was 
exercised  :  and  the  ver-[750]-dict  was  thereupon  entered  for  the  defendants,  leave 
being  reseived  to  the  plaintiffs  to  move  to  enter  a  verdict  for  them  with  £230  damages. 

In  Easter  Term,  Jei'vis  obtained  a  rule  nisi  accordingly,  or  for  a  new  trial ;  against 
which,  in  the  present  term  (May  28), 

Crowder  and  Hugh  Hill  shewed  cause.  With  respect  to  the  issue  upon  the  first 
plea,  which  raises  the  question  whether  there  was  due  care  in  the  carriage  of  the 
goods  from  Quebec  to  London,  it  is  clear  that  the  defendants  were  entitled  to  the 
verdict,  no  evidence  whatever  being  given  of  any  want  of  due  and  proper  care  in 
the  carrying  of  the  goods  to  London  ;  and  the  only  question  on  the  other  issue  was, 
whelhei-  the  injury,  whereby  the  defendants  were  prevented  from  delivering  the 
goods  according  to  the  contract,  arose  from  perils  of  navigation  ;  and  that  question 
was  left  to  the  jury.  It  will  be  urged  on  the  other  side,  that  the  learned  Judge  ought 
to  have  told  the  jury,  as  matter  of  law,  that  the  navigation  was  over  at  the  time  of 
the  injury.  [Pollock,  C.  B.  With  reference  to  that  part  of  the  cargo  in  respect  to 
which  this  action  is  brought,  the  voyage  was  not  at  an  end.  A  policy  of  insinance 
until  the  discharge  of  the  cargo  would  still  attach.]  The  question  is,  what  is  the 
meaning  of  the  exception,  "all  and  every  the  dangers  and  accidents  of  the  seas  and 
navigation  of  whatsoever  nature  or  kind."     Here  the  goods  still    remained  in  the 
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vehicle  of  carriage,  and  on  the  water,  subject  to  the  perils  of  navigation  ;  for  "  naviga 
tion  "  does  not  mean  upon  the  open  sea  only,  but  until  delivery  of  the  cargo.  It  is 
said  the  voyage  was  at  an  end,  because  the  crew  had  been  discharged.  [Pollock,  C.  B. 
It  might  as  well  be  said  the  voyage  was  not  begun  until  the  arrival  of  a  ship  at  Graves- 
end,  where  they  often  take  in  part  of  the  crew.]  The  contract  stated  in  the  declara- 
tion, out  of  which  the  exception  is  made,  is  a  contract  for  the  goods  to  be  safely  and 
securely  [751]  carried  and  conveyed  to  liOndon,  and  there  in  good  order  and  condition 
to  be  delivered  to  the  plaintiffs ;  and  the  question  is,  whether  the  defendants  were 
prevented  from  delivering  the  goods  in  good  order  and  condition,  by  a  danger  of  naviga- 
tion within  the  meaning  of  the  exception.  The  defendants  must  have  meant  to  excuse 
themselves  from  any  accident  arising  while  the  ship  was  still  floating  on  the  water, 
and  subject  to  its  perils.  Suppose  the  whole  of  the  cargo  is  to  be  delivered  on  the 
further  side  of  a  dock,  and  an  injury  occurs  in  the  course  of  crossing  it,  would  not 
that  be  within  the  exception  1  Navigation  means  all  that  is  necessary  to  carry  the 
goods  to  the  land,  in  the  ordinary  course  of  the  shipowner's  duty.  [On  this  part  of 
the  case  they  referred  to  Fletcher  v.  Inglis  (2  B.  &  Aid.  315),  Tluim2)Son  v.  If  hit  more 
(3  Taunt.  227),  BUhop  v.  Pentland  (7  B.  &  Cr.  219),  Carruthers  v.  Sydehotham  (4  M. 
&  Sel.  77),  Kingsford  v.  Marshall  (7  Bing.  4.58),  and  IFells  v.  Hopwood  (cit.  id.  464).] 
First,  was  the  navigation  ended  ?  That  is  a  question  of  fact,  not  of  law,  and  the  jury 
have  found  that  it  was.  Secondly,  was  this  a  peril  of  navigation  ?  That  question  is 
fully  discussed  in  Abbott  on  Shipping,  pp.  339-341  (6th  edit),  where  the  cases  are 
collected,  and  are  clearly  extensive  enough  to  include  such  an  injury  as  this.  The 
plaintiffs  say,  that  if  there  was  negligence  on  the  part  of  the  defendants  which  also 
conduced  to  the  loss,  it  cannot  be  considered  as  having  happened  by  a  peril  of  naviga- 
tion ;  and  with  reference  to  this  point  they  complain  of  the  direction  of  the  learned 
Judge,  as  to  the  amount  of  care  which  the  defendants  were  bound  to  take.  But  it  is 
submitted  that  the  direction  in  this  respect  was  perfectly  correct,  and  that  they  were 
only  bound  to  take  such  ordinary  and  I'easonable  care  as  a  prudent  man  would  take 
of  his  own  goods.  In  order  to  render  the  owner  liable  in  such  a  case,  he  must  be  fixed 
with  such  a  degree  of  diligence  as  would,  before  the  [752]  Carriers  Act,  1 1  Geo.  4 
&  1  Will.  4,  c.  68,  have  been  necessary  to  render  a  carrier  liable,  notwithstanding  a 
notice  limiting  his  liability  ;  that  is,  the  want  of  such  care  as  a  prudent  man  would 
take  of  his  own  property  :  Bodenham  v.  Benwtt  (4  Price,  34),  Lowe  v.  Booth  (13  Price, 
329),  U'yld  V.  I'ickfoi-d  (8  M.  &  W.  460),  Story  on  Bailments,  c.  1,  s.  7. 

Jervis  and  Greenwood,  in  support  of  the  rule.  First,  this  was  not  a  peril  of 
navigation.  It  is  said  on  the  other  side  that  it  was,  inasmuch  as  the  goods  had  not 
reached  their  destination.  If  so,  the  defendants  are  in  this  dilemma — that  they  did 
not  safely  carry  and  convey  the  goods,  and  so  the  plaintiffs  are  entitled  to  the  verdict 
on  the  first  issue.  But  the  important  fact  to  be  considered  is,  that  here  the  vessel 
had  discharged  her  crew  before  the  injury  happened.  If  the  shipowner  is  still  to  have 
the  benefit  of  the  exception  he  must  take  upon  himself  all  the  burthen  of  keeping  the 
ship  in  the  course  of  navigation.  By  discharging  the  crew,  he  unfits  her  to  meet  that 
which  is  an  accident  of  the  navigation.  This  is  the  case  of  a  common  law  insurance, 
limited  by  a  specific  exception  of  the  "dangers  and  accidents  of  navigation."  That 
means  no  more  than  this,  that  .so  long  as  the  vessel  is  in  the  course  of  and  fitted  for 
navigation,  the  owner  is  protected  against  any  peril  of  that  navigation,  which  is  not 
induced  by  his  negligence.  Here  the  vessel  was  not  in  the  course  of  or  fitted  for 
navigation.  Thompwn  v.  Whitniore  is  almost  expressly  this  case.  [Pollock,  C.  B. 
There  the  ship  was  hove  down  on  a  beach,  within  the  tide-way,  for  repair.  It  was 
the  same  as  if  she  had  been  put  into  a  dry  dock  for  the  same  purpose.]  The 
other  cases  cited  were  cases  arising  on  policies  of  insurance,  where  the  question  is  a 
different  one. 

Secondly,  the  direction  of  the  learned  Judge,  as  to  the  [753]  degree  of  care  which 
the  defendants  were  bound  to  use,  was  not  correct.  A  carrier  is  an  insurer,  although 
no  doubt  he  maj^  by  contract  engraft  an  exception  upon  his  common-law  liability. 
He  warrants  the  mode  of  carrying  the  goods,  as  well  as  their  safe  delivery.  He 
contracts  to  have  a  proper  vehicle  wherein  to  carry  them — a  fit  vessel,  and  a  crew 
exercising  proper  care :  and  it  is  upon  that  contract  that  the  exception  is  engrafted. 
His  liability  compels  him  to  have  a  well-found  ship  in  every  respect.  This  term — 
"the  dangers  and  accidents  of  navigation" — cannot  therefore  mean  the  same  as 
"  perils  of  the  sea  "  in  a  policy  of  insurance,  but  is  limited  to  mere  accidents,  proper 
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care  being  used  in  every  respect.  This  is  the  case  of  a  bailee  for  hire ;  it  is  only  a 
gratuitous  bailee  who  is  in  the  same  situation  as  if  the  goods  were  his  own.  The 
responsibility  of  a  bailee  for  hire  is  greater.  Faruanl  v.  Piltaid  (I  Tr.  27)  shews  that 
a  carrier  is  liable  at  common  law  for  a  loss  by  fire,  proceeding  from  any  other  cause 
than  lightning.  Suppose  the  crew  improperly  discharged  all  the  timber  at  once,  and 
the  vessel  in  consequence  inevitjiblj'  pitched  over  and  was  stove  in — can  it  l)e  said 
the  owner  would  not  be  liable  1  The  exception  is  out  of  the  absolute  liability  to 
deliver,  and  the  owner  must  dischaige  himself  of  all  the  res])onsibility  which  the  law 
casts  upon  him,  before  he  reaches  this  exception.  Negligence  consists  in  the  omission 
of  any  cai'c  which  is  thrown  upon  the  pai'ty  by  the  circumstances  in  which  he  is  placed  ; 
and  here  the  "due  and  proper  care"  means  due  and  proper  care  as  a  carrier.  Would 
not  bad  stowage,  or  loss  from  drunkenness  of  the  crew,  prevent  the  application  of  this 
exception?  Vinnius  (Ad.  Inst.,  lib.  3,  tit.  15,  s.  5;  cited  3  Burge's  Com.  661)  lays 
down  the  rule  thus  ;  "  Ad  casus  autem  fortuitos  non  sunt  referendi  illi  casus,  qui  cum 
culpa  conjuncti  es.se  solent ;  cujusmodi  sunt  furta.  Quamobrem,  qui  rem  furto  amissam, 
vel  incendio,  verbi  causa,  [754]  servorum,  negligentia  orto,  consumptam  dicit,  is 
diligentiam  suam  probaie  debet."  The  question  of  negligence,  therefore,  is  involved 
in  the  consideration  of  this  exception  ;  and  it  is  not  meiely  the  proximate  cause  of 
the  loss  which  is  to  be  considered,  but  the  degree  of  negligence  which  is  to  create  the 
liability  must  be  measured  by  the  degree  of  care  which  the  law  casts  on  the  party 
under  the  circumstances.  They  referred  to  Jones  on  Bailments,  21  ;  Story  on  Bailments, 
320  ;  2  Kent's  Commentaries,  598,  609  ;  3  Burge's  Commentaries,  690. 

Cur.  adv.  vult. 

The  Court  (fl)  now  delivered  their  Judgment,  holding  that  the  navigation  was  not 
at  an  end  at  the  time  of  the  loss,  and  that  the  Lord  Chief  Baion  had  coirectly  directed 
the  jury  as  to  the  degree  of  cai'c  which  the  defendants  were  bound  to  take  of  the 
goods.(i) 

Kule  discharged. 

[755]  Fletcher  v.  Marshall  and  Another.  June  27,  1846.— A  sharebroker 
employed  to  purchase  shares  or  .scrip  of  a  railway  company,  does  not  thereby 
undertake  to  procure  them  absolutely  and  at  all  events,  but  only  to  use  due  and 
reasonable  diligence  to  endeavour  to  do  so. — A.  employed  B.,  a  sharebroker  at 
Manchester,  and  lodged  money  in  his  hands,  to  procure  for  him  fifty  shares  in  a 
certain  railway  company.  B.,  without  disclosing  the  name  of  his  principal,  entered 
into  a  contract  with  II.,  another  shai-ebroker,  to  purchase  them  for  him.  Accord- 
ing to  the  usage  of  the  Stock  Exchange  at  Manchester,  there  are  two  "settling 
days  "  in  each  month,  on  which  all  transactions  between  brokers,  and  between 
them  and  their  principals,  are  to  be  settled,  although  in  some  instances  settle- 
ment is  not  enforced  by  brokers  on  the  prescribed  days.  H.  did  not  perform 
his  contract  with  B.  by  the  next  settling  day  ;  and  B,  having,  after  that  day, 
refused  to  return  A.  his  money  : — Held,  that  A.  was  entitled  to  recover  it  back 
from  B.  in  an  action  for  money  had  and  received. 

[S.  C.  10  Jur.  528.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  on  the  30th  of  September, 
1845,  divers  persons,  whose  names  are  to  the  plaintiff  unknown,  had  agreed  together 
to  form  a  certain  joint-stock  company,  to  be  incorporated  by  act  of  I'arliament,  to  be 
applied  for  and  sought  to  be  obtained  and  procured  to  be  passed,  for  the  construction 
of  a  ceitain  railway,  to  wit,  from  Thclford  to  the  Eastern  Counties  Railway,  at  Il.ittield, 
near  Chelmsford,  and  thence  to  the  port  of  Maldon,  to  be  calle<l  "The  Essex  and 
Suffolk  Railway  Company,"  upon  and  according  to,  amongst  others,  certain  terms  and 
regulations  following; — (that  is  to  say)  The  capital  of  the  said  company  to  consist  of 
£1,000,000,  in  10,000  shares  of  £25  each,  which  shares  were  to  be  allotted  to  such 
persons  as  should  a])ply  for  the  same,  and  should  be  appointed  by  the  committee  of 
management  of  the  said  company  as  shareholders  therein  ;  and  certain  writings,  called 

(a)  Pollock,  C.  B.,  Aldcrson,  B.,  Kolfe,  B.,  and  Piatt,  B. 

(b)  The  Reporters  were  unfoitunately  absent  when  this  judgment  was  delivered, 
and  have  not  been  able  to  obtain  a  copy  of  it. 
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"  scrip  certificates,"  were  to  be  issued  by  the  said  committee  of  management,  each  of 
which  was  to  purport  that  the  holder  thereof  was  entitled  to  so  many  shares  of  and 
in  the  capital  of  the  said  intended  company  as  should  be  therein  mentioned,  and  to 
become  shareholdeis  thei'eof  in  respect  of  the  same ;  and  before  the  making  of  the 
promise  hereinafter  mentioned,  divers,  to  wit,  all  the  said  shares  had  been  allotted  to 
divers  persons,  and  such  scrip  certificates  as  aforesaid  were  about  to  be  issued.  And 
thereupon,  to  wit,  on  the  day  and  year  first  aforesaid,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendants,  then  employed  the  defendants  to  purchase  for  him 
the  plaintiff  divers,  to  wit,  fifty  of  the  said  shares  in  the  [756]  said  intended  company, 
at  a  reasonable  price  in  that  behalf,  and  to  procure  for  him  such  scrip  certificates  for 
the  said  shares  as  aforesaid,  when  the  same  should  be  issued  by  the  .said  company,  at 
and  for  commission  and  reward  to  the  defendants  in  that  behalf,  the  defendants  then 
promised  the  plaintifi'to  purchase  the  said  shares  for  him,  the  plaintiff,  and  to  procure 
and  deliver  to  him  such  scrip  certificates  for  the  same  as  aforesaid,  when  the  same 
should  be  issued  as  aforesaid,  on  being  paid  the  purchase-money  thereof,  and  such 
commission  as  aforesaid.  And  the  plaintiff"  says,  that  he  has  always  performed  the 
said  agreement  in  everything  on  his  part  to  be  performed,  and  that  after  the  making 
thereof,  and  before  the  issuing  of  the  said  scrip  certificates,  to  wit,  on  the  day  and 
year  aforesaid,  the  defendants,  in  part  pursuance  of  their  said  promise,  bought  for 
the  plaintifl'  the  said  fifty  of  the  said  shares,  at  and  for  such  price  as  aforesaid,  to  wit, 
21.  6s.  9d.  per  share  ;  and  that  afterwards,  to  wit,  on  the  14th  of  October  in  the  3'ear 
aforesaid,  scrip  certificates  for  divers,  to  wit,  all  of  the  shares  in  the  said  intended 
company,  were  issued  by  the  said  persons  as  aforesaid,  and  that  within  a  reasonable 
time  in  that  behalf,  to  wit,  on  the  day  and  year  last  aforesaid,  the  plaintiff  paid  to 
the  defendants  the  said  purchase-money,  together  with  their  said  commission,  amount- 
ing, to  wit,  to  1211.  I7s.  6d.,  and  then  requested  the  defendants  to  procure  for  and 
deliver  to  him  such  scrip  certificates  as  aforesaid,  in  pursuance  of  their  said  promise ; 
and  the  defendants  then  could  and  might  have  so  procured  and  delivered  the  said 
scrip  certificates,  and  a  reasonable  time  so  to  do  had  elapsed  before  the  commencement 
of  this  suit ;  yet  the  defendants  have  not  procured  and  delivered  the  said  scrip  certifi- 
cates to  the  plaintitf,  but  have  wholly  neglected  and  refused  so  to  do,  by  reason  whereof 
the  plaintiff  has  wholly  lost  the  benefit  of  the  said  purchase,  and  of  the  said  scrip 
certificates,  and  of  divers  great  gains  and  profits  which  he  would  have  made  by  the 
same  ;  and  by  reason  of  a  fall  in  the  value  of  the  said  [757]  shares,  the  plaintiff' has 
been  greatly  damnified  by  being  unable  to  dispose  of  the  same. 

There  were  also  counts  for  money  lent,  money  had  and  received,  and  money  due 
on  an  account  stated. 

Pleas,  first,  to  the  whole  declaration,  non  assumpsit ;  secondly,  to  the  first  count, 
that  a  reasonable  time  for  the  defendants  to  have  procured  and  delivered  the  scrip 
certificates  to  the  plaintiff  had  not  elapsed  before  the  commencement  of  the  present 
suit.     Issues  thereon. 

At  the  trial,  before  Coleridge,  J.,  at  the  last  assizes  at  Liverpool,  it  appeared  that 
the  plaintiff  had,  on  the  30th  of  September,  184-5,  employed  the  defendants,  who  are 
stock  and  share  brokers  at  Manchester,  to  purchase  for  him  fifty  shares  in  the  Essex 
and  Suffolk  Railway  Company.  The  defendants,  without  disclosing  the  name  of  their 
principal,  immediately  made  a  bargain  for  that  number  of  the  shares  with  a  share- 
broker  of  the  name  of  H.,  and  sent  the  following  bought  note  to  the  plaintiff': — 

"  5  Town-hall  buildings,  Manchester, 
"To  J.  Fletcher,  Esq.  "Sept.  30,  1845. 

"  We  have  this  day  bought  on  your  account  fifty  shares  in  the  Essex  and  Suffolk 
Railway,  at  21.  7s.  6d.  per  share. — We  are.  Sir,  your  obedient  Servants, 

"  W.  &  E.  Marshall. 
"£118  15     0  paid,  and 

3     2     6  premium  and  commission 


£121   17     6  net." 

According  to  the  practice  of  the  Stock  Exchange  at  Manchester,  there  were  two 
days  in  each  month  on  which  all  accounts  between  brokers,  and  between  brokers  and 
their  customers,  were  to  be  settled ;  in  pursuance  of  which  regulation  all  sales  after 
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the  27th  September  were  understood  [758]  to  be  for  the  14th  October,  the  next 
settling  day.  The  defendants  also,  in  accordance  with  the  practice  of  other  brokers, 
published  lists  of  the  difl'ereiit  railway  shares  in  the  market  on  each  day,  together 
with  the  prices  of  them. 

The   following  account  and   receipt   were    put   in    evidence   on  the  part  of  the 
plaintifl": — 

"  J.  Fletcher,  Esq.,  in  account  with  W.  &  E.  Marshall. 
Dr. 
"Sept.  30.     To  50  Essex  and  Suffolk  .  .  .      £121   IV     6 

Oct.      6.     To  20  Chester  and  Manchester  Direct    .  .  715     0 


£193     2     6 


Cr. 

"  Sept.  30.     By  cash  ......  £30  0  0 

Oct.      4.     D'itto       .             .             .             .             .             .  20  0  0 

Balance         .             .             .  143  2  6 


£193     2     6 


"Dr.  to  Balance  £143,  2s.  6d. 

"Settled,  October  14,  1825. 

"  E.  Marshall." 

On  the  24th  October  the  plaintiff  went  to  the  defendants,  and  asked  if  they  had 
not  bought  for  him  fifty  shares  in  the  Essex  and  Suffolk  Railway  ;  and  one  of  the 
defendants  replying  that  they  had,  the  plaintiff  demanded  his  scrip  or  his  money, 
observing  that  they  had  treated  him  very  ill,  by  making  use  of  his  money,  and  not 
getting  him  his  scrip.  To  this  the  defendant  replied  that  they  were  not  using  his 
money,  and  had  not  paid  it  away,  and  that  they  had  purchased  the  scrip  on  the  30th 
September  of  Mr.  H.,  but  that  it  had  not  yet  been  delivered  to  them,  as  things  of  that 
nature  could  not  always  be  procured  when  [759]  required.  On  the  same  day,  the 
plaintiH's  attorney,  by  his  instructions,  wrote  to  the  defendants  demanding  payment 
of  the  1211.  I  7s.  6d.,  which  not  being  complied  with,  the  present  action  was  commenced 
on  the  31st  October.  It  appeared  that,  although  scrip  had  been  issued  by  the  Essex 
and  Suffolk  Kail  way  Company  some  time  before  the  14th  of  October,  none  had 
reached  Manchester  before  that  day,  and  Mr.  H.  did  not  receive  any  until  the  11th 
November,  when  he  tlclivered  it  to  the  defendants. 

On  this  state  of  facts,  it  was  objected  for  the  defendants,  at  the  close  of  the  plain- 
tiffs case,  that  this  action  was  not  maintiiinable  ;  for  that  the  implied  contract  between 
the  parties  was,  that  the  broker  undertook  to  use  due  diligence  to  procure  and  deliver 
this  scrip,  not,  as  alleged  in  the  first  count,  that  he  was  to  procure  and  deliver  it  at 
all  events.  It  was  also  contended  that,  under  the  circumstances,  the  plaintiff  could 
not  recover  under  any  of  the  common  counts.  The  plaiiitifl"s  counsel  thereupon 
applied  to  the  learned  Judge  to  amend  the  first  count  by  striking  out  the  words 
"when  the  same  should  be  .so  issued  as  aforesaid,  on  being  paid  the  purchase-money 
thereof  and  such  commission  as  aforesaid,"  and  insciting  in  their  stead  the  words 
"within  reasonable  time  in  that  l>elialf."  The  learned  Judge  granted  this  application, 
reserving  leave  to  the  defendants'  counsel  to  move  to  enter  a  nonsuit,  as  well  on 
the  (piestion  of  variance,  as  on  the  propriety  of  making  the  amendment.  As  to  the 
common  counts,  his  Lordship  expressed  his  opinion,  that,  the  contract  being  to  deliver 
this  scrip  within  a  reasonable  time,  the  ])laintilf  had  a  right  to  rescind  it,  if  not  com- 
pleted within  that  time,  and  to  recover  back  his  money  under  the  count  for  money 
had  and  received  to  his  use.  Witnesses  were  then  called  for  the  defendants,  to  i)rove 
that  it  was  often  difficult  to  get  ])articular  kinds  of  shares  or  scrip,  and  that  the  defen- 
dants had  taken  considerable  pains  to  procure  these  for  the  plaintill'.  It  was  shewn 
also,  that  duiing  the  months  of  September  and  October,  1845,  [760]  there  was  a  vast 
quantity  of  business  transacted  in  the  share  market  at  Manchester.  Some  of  the 
witnesses  also  stated,  that  in  many  cases  brokers  did  not  enforce  the  delivery  of 
shares  or  scrip  on  the  regular  settling  days,  and  frequently  allowed  transactions  to 
lie  over  for  .some  time,  as  suited  their  conveuieuce.  The  learned  Judge,  in  summing 
Ex.  Div.  L\.— 34 


1058  FLETCHER   V.  MARSHALL  15M.&W.761. 

up,  told  the  jury  that  they  would  probably  entertain  no  doubt  that  the  contract  laid 
in  the  declaration,  as  amended,  was  proved  ;  and  if  so,  the  question  for  them  to  deter- 
mine was,  whether  the  bi'each  was  proved,  namely,  that  a  reasonable  time  foi'  completing 
the  contract  had  elapsed  when  this  action  was  brought.  In  determining  this  ((uestion, 
the  jury  should  be  guided  by  the  rules  generally  observed  in  dealings  of  this  nature, 
and  not  by  what  took  place  in  particular  transactions  ;  and  if  they  thought  fourteen 
days  had  been  fixed  by  usage  as  a  reasonable  time,  the  plaintift"  was  entitled  to  their 
verdict.  The  jury  found  a  general  verdict  for  the  plaintiff,  with  1211.  17s.  6d. 
damages. 

In  Easter  Term,  Watson  moved  for  and  obtained  a  rule  nisi  to  enter  a  nonsuit  or 
new  trial,  on  the  grounds,  that  the  contract  proved  by  the  evidence  was  not  properly 
described  in  the  first  count  of  the  declaration,  even  as  amended ;  and  that  the  learned 
Judge  had  misdirected  the  jury,  in  stating  to  them  that  the  contract  alleged  was 
proved,  and  also  in  laying  it  down  that  the  plaintiff  was  entitled  to  recover  on  the 
count  for  money  had  and  received  ;  for  that  as  the  defendants  had,  by  their  agree- 
ment with  H.,  bound  themselves  absolutely  to  him  for  the  purchase  of  the  shares,  it 
was  not  in  the  plaintiff's  power  to  revoke  that  contract. 

Martin  and  Cowling  shewed  cause.  First,  the  plaintiff  is  clearly  entitled  to 
recover  on  the  count  for  money  had  and  received.  The  engagement  of  the  defen- 
dants was  to  purchase  this  scrip  for  the  plaintiff',  and  deliver  it  to  him  on  the  15th 
of  October,  or  within  a  reasonable  time.  If  the  [761]  former,  then  the  plaintiff  was 
entitled  to  have  back  his  money  on  the  16th;  if  the  latter,  then  the  jiuy  have  found 
that  until  the  24th  was  a  reasonable  time  for  the  completion  of  the  contract.  And 
this  finding  was  fully  supported  by  the  evidence.  It  was  shewn  that,  by  the  general 
usage  of  the  Manchester  Stock  Exchange,  the  reasonable  time  for  the  completion  of 
such  a  contract  was  fixed  to  be  at  the  next  settling  day  :  and  such  a  general  usage 
cannot  be  controlled  or  affected  by  any  practice  of  individual  brokers  to  the  contrary. 
It  was  said,  however,  that  the  defendants  could  not  be  held  bound  to  fulfil  their 
engagement  with  the  plaintift",  in  consequence  of  H.'s  not  having  fulfilled  his  engage- 
ment with  them  ;  but  that  argument  cannot  be  admitted.  The  plaintiff  was  dominus 
contractus,  and  had  a  right  to  prohibit  his  agent  from  giving  additional  time  for  the 
performance  of  it  to  a  third  party. 

Secondly,  there  was  evidence  to  sustain  the  first  count.  A  broker  is  in  the 
nature  of  a  del  credere  agent,  and  binds  himself,  independently  of  any  acts  or  defaults 
of  others,  to  procure  the  article  which  he  undertakes  to  purchase  for  his  principal. 
[Rolfe,  B.  Suppose  there  were  no  such  shares  in  the  maiket?  Or,  as  there  is  in 
general  an  indefinite  supply  of  such  articles,  take  the  case  of  some  other.  A  man  may 
employ  his  broker  to  buy  a  picture  generally,  which  might  easily  be  done  ;  but 
suppose  he  employed  him  to  buy  Raphael's  Transfiguration  1]  In  the  ease  of  shares, 
the  broker's  price  lists  shew  what  shares  are  on  sale  in  the  market.  [Parke,  B.  No  ; 
they  only  shew  the  nominal  price  which  the  brokers  affix  on  the  shares  for  that  day. 
If  a  broker  is  bound  to  purchase  absolutely,  at  what  price  is  he  to  purchase?]  At  the 
price  of  the  day  on  which  the  order  is  given.  [Parke,  B.  Suppose  I  give  an  order 
to  sell  1000  shares.  You  say  the  obligation  of  the  broker  would  be  to  sell  them  at 
the  price  of  that  day.  But  it  is  plain  that  the  instant  effect  of  his  going  into  the 
market  with  that  number  of  shares  for  sale,  would  be  to  lower  the  [762]  market ; 
and  still  he  would  be  bound  to  sell  at  the  price  of  that  day.  That  seems  to  be  a  clear 
reductio  ad  absurdum.]  In  the  account  furnished  by  the  defendants  to  the  plaintiff', 
they  admit  that  they  have  bought  these  shares ;  whether  that  statement  be  tiue 
or  not,  they  are  bound  by  it,  and  therefore  lay  under  a  contract  to  deliver  them. 
[Parke,  B.  Then  the  special  count  is  wrong,  for  it  does  not  .so  describe  the  contract ; 
it  describes  it  as  a  contract  by  the  brokers  to  procure  this  scrip  at  all  events,  whether 
they  obtain  it  themselves  or  not.  But  that  is  not  so  ;  the  duty  of  the  broker  is  only 
to  use  due  and  reasonable  diligence  in  endeavouring  to  procure  it.  You  must  be 
confined  to  the  count  for  money  had  and  received.] 

Atherton,  in  support  of  the  rule.  The  plaintiff'  is  not  entitled  to  recover  on  the 
count  for  money  had  and  received.  The  question  on  that  count  is,  whether  the 
defendants  did  or  did  not  use  due  diligence  to  procure  these  shares  within  a  reason- 
able time.  Now,  the  question  of  reasonable  time  is  one  which  must  depend  on  the 
circumstances  of  each  case.  In  this  case  the  learned  Judge  was  wrong  in  telling  the 
jury  that  they  ought  to  fix  the  reasonable  time  by  the  settling  day ;  for  there  was 
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abundant  evidence  that  the  brokers  at  Manchester  were  not  in  the  habit  of  considering 
themselves  bound  to  complete  their  bargains  on  the  settling  days.  In  truth,  it  would 
be  impossible  in  many  cases  to  do  so ;  e.g.  where  the  scrip  has  to  pass  through  a  great 
number  of  hands,  or  where  the  parties  reside  at  a  distance.  The  question  of  reason- 
able time,  with  reference  to  the  special  count  on  which  the  direction  of  the  learned 
Judge  and  the  verdict  of  the  jury  proceeded,  and  which  the  Court  now  considers  not 
to  be  sustainable,  is  altogether  different  from  the  same  question  viewed  with  reference 
to  the  count  for  money  had  and  received  :  being  simply  whether  a  reasonable  time 
had  elapsed  for  the  absolute  delivery  of  the  scrip — not  whether  the  de-[763]-fendants 
had  a  reasonable  time  in  which  to  endeavour  to  procure  it. 

Parke,  B.  I  think  it  is  impossible  to  entertain  any  doubt  as  to  the  plaintiff's 
right  to  recover  on  the  count  for  money  had  and  received.  He  employed  the  defen- 
dants to  make  a  bargain  for  shares,  to  be  delivered  to  him  within  a  reasonable  time, 
and  the  meaning  of  that  expression  is  explained,  by  the  usage  of  the  business  of 
brokers  at  Manchester,  to  be  until  the  next  settling  day,  although  they  are  in  the 
habit  of  occasionally  extending  indulgence  to  each  other  beyond  that  time.  The 
contract  w;is  made  on  the  30th  September ;  and  according  to  this  usage  the  scrip  was 
to  be  delivered  on  the  15fh  of  October.  On  the  24th  of  that  month,  the  plaintiff 
inquires  of  the  defendants  if  they  have  got  the  scrip  ;  they  reply  that  they  have  not ;  on 
which  he  ascertains  that  they  have  still  got  his  money,  and  countermands  the  applica- 
tion of  it,  as  be  unquestionably  had  a  right  to  do.  If  the  contract  which  the 
defendants  had  made  with  H.  was  on  the  terms  that  the  scrip  was  to  be  delivered 
on  the  15th,  then  a  delivery  on  that  day  was  an  essential  part  of  the  conti-act ;  and 
on  its  being  broken  ])y  H.,  the  defendants  were  bound  to  repay  the  plaintiff'  his 
money,  and  not  to  pay  it  over  ;  and  if  the  contract  was  not  made  on  that  condition,  they 
had  no  light  to  pay  the  raonej'  over  at  all.  In  either  view,  therefore,  the  plaintiff' 
was  entitled  to  receive  back  his  money.  If  any  reason  could  be  assigned  why  the 
jury  should  have  come  to  a  different  conclusion  as  to  what  was  reasonable  time  under 
this  count,  from  that  which  they  came  to  on  the  special  count,  it  would  be  a  ground 
for  a  new  trial ;  but  it  is  clear  that  they  have  proceeded  on  the  ground  that  the  15th 
of  October  was  the  reasonable  time  for  the  delivery  of  the  sciip  in  both  cases.  With 
respect  to  the  first  count,  I  own  I  think  it  is  not  sustained  by  the  evidence,  and  that 
the  defendant  would  be  entitled  to  a  new  trial  for  misdirection  [764]  on  that  count; 
but  in  conformity  with  the  course  taken  by  us  in  another  case  yesterday  {Iluijheg  v. 
Hui/hes,  ante,  70I),  if  the  plaintiff  will  consent  that  a  verdict  be  entered  for  the 
defendants  on  the  general  issue  to  the  first  count,  the  present  rule  may  be  discharged. 

Alukkson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute  to  enter  a  verdict  for  the  defendants  on  the  plea  of  non  assumpsit 
to  the  first  count,  and  discharged  as  to  the  rest. 


Sherwood  r.  Clark.  July  4,  1846. — A  writ  of  elegit  cannot  be  sued  out  for  part 
only  of  the  sum  recovered  by  a  judgment,  unless  it  shews  on  the  face  of  it  that 
the  residue  of  the  judgment  has  been  satisfied  or  otherwise  disposed  of. — Since 
the  1  <fe  2  Viet.  e.  110,  s.  11,  an  elegit  need  not  describe  the  lands  to  be  extended 
by  metes  and  bounds  ;  it  is  sufficient  to  describe  them  in  any  manner  by  which 
they  may  be  identified. 

This  was  a  rule  obtained  by  Martin,  calling  upon  the  plaintiff  to  .shew  cause  why 
the  writ  of  elegit,  and  all  subsequent  proceedings,  should  not  bo  set  aside,  and  why 
the  plaintiff  should  not  pay  to  the  defendant  the  costs  of  and  relating  to  the  applica- 
tion, and  conseijuent  thereon. 

"  Cause  was  shewn  by  Montagu  Chambers  and  Bovill  in  Trinity  terra  (May  23), 
and  the  Court  took  time  to  consider. 

The  facts  are  fully  sUtted  in  the  judgment  of  the  Court,  which  was  now  delivered  by 

Platt,  B.  This  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  writ 
of  elegit,  and  all  subsequent  proceedings  thereon,  should  not  be  set  aside,  and  why 
the  plaintiff  should  not  pay  to  the  defendant  the  costs  of  and  relating  to  the  applica- 
tion, and  consequent  thereon. 

On  the  24th  of  November,  1836,  the  plaintiff  recovered  in  an  .-iction  of  covenant 
£2000  for  his  damages  and  costs  against  the  defendant. 
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[765]  On  the  13th  of  December,  1844,  a  scire  facias  quare  executionetn  non  issued 
upon  that  judgment. 

Judgment  in  scire  facias  having  been  obtained,  a  writ  of  testatum  fieri  facias 
issued  into  Sussex  thereon  on  the  4th  of  April,  1845,  to  which  the  sheriff  returned 
nulla  bona. 

On  the  7th  of  February,  1846,  a  writ  of  elegit  issued,  directed  to  the  sheriff  of 
Sussex,  whereby,  after  reciting  that  the  plaintiff,  on  the  24th  of  November,  1836, 
recovered  against  the  defendant  £2000,  which  in  the  Court  were  awarded  to  the  said 
plaintitf  for  his  damages  which  he  had  sustained,  as  well  by  reason  of  a  certain  breach 
of  covenant  made  between  the  said  defendant  and  the  said  plaintiff,  as  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  defen- 
dant was  convicted  ;  and  that  afterwards  the  said  plaintiff  came  into  Court,  and, 
according  to  the  form  of  the  statutes,  chose  to  be  delivered  to  him  the  goods  and 
chattels  of  the  defendant,  except  his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands  and  hereditaments  as  the  defendant,  or  any  one  in  trust  for  him.  was  seised  or 
possessed  of  on  the  24th  of  November,  1836,  (but  omitting  altogether  to  notice  the 
judgment  in  scire  facias),  the  sheriff  was  commanded  to  deliver  by  reasonable  price 
and  extent  to  the  defendant's  goods  and  lands,  till  £12,000  with  interest  should  have 
been  levied. 

The  inquisition,  also,  taken  under  this  writ  on  the  17th  of  February,  1846,  and 
returned  by  the  sheriff  on  the  24th  of  the  same  mouth,  omitted  to  describe  by  metes 
and  bounds  the  lands  extended. 

In  Easter  Term,  the  defendant  obtained  a  rule  nisi  to  set  aside  the  elegit  and 
subsequent  proceedings.  The  defendant's  counsel  objected  —  first,  that  the  elegit 
should  have  stated  the  judgment  in  scire  facias  ;  secondly,  that,  without  shewing 
that  the  residue  of  the  original  judgment  had  been  satisfied  or  otherwise  disposed  of, 
an  elegit  could  not  be  sued  out  for  part  only  of  the  sum  recovered ;  [766]  thirdly, 
that  the  inquisition  should  have  stated  the  metes  and  bounds  of  the  land  extended. 

At  common  law,  the  demandant  in  a  real  action,  having  allowed  a  year  and  a  day 
to  elapse  after  the  recovery  of  his  judgment,  might  have  sued  out  a  scire  facias  to 
revive  that  judgment.  The  plaintiff  in  a  personal  action,  if  guilty  of  the  same  neglect, 
could  not  revive  by  scire  facias,  but  was  driven  to  bring  his  action  on  the  judgment. 
That  was  the  only  remedy  a  plaintiff"  in  a  personal  action,  who  had  allowed  a  year  and 
a  day  to  elapse  without  suing  out  execution,  retained  before  the  passing  of  the  statute 
of  Westminster  2,  13  Edw.  1,  st.  1,  c.  45.  But  that  statute,  in  giving  to  such  a 
plaintiff  an  additional  remedy,  points  out  the  course  in  which  it  is  to  be  pursued.  It 
directs,  that  in  such  cases  the  sheriff  shall  be  commanded  that  he  make  known  to 
the  party  of  whom  the  complaint  is  made,  that  he  be  before  the  justices  at  a  certain 
day,  to  shew  if  he  has  anything  to  say  why  the  matter  enrolled  should  not  be  executed, 
and  if  he  do  not  come  on  the  day,  or  come  and  can  say  nothing  why  execution  ought 
not  to  be  made,  the  sheriff  shall  be  commanded  to  cause  the  thing  enrolled  to  be 
executed. 

The  date  of  the  original  judgment,  apparent  on  the  face  of  the  writ,  shews  that 
the  plaintiff  could  not  have  been  entitled  to  execution  before  he  had  obtained  a  judg- 
ment in  scire  facias.  But  the  writ  omits  to  state  that  any  such  judgment  has  been 
obtained.  It  is,  however,  unnecessary  for  the  Court  to  express  any  opinion  upon  the 
effect  of  this  omission  in  order  to  dispose  of  this  rule.  As  to  the  second  objection, 
Webber  v.  Huichws  (8  M.  &  W.  319),  in  which  a  fieri  facias  was  set  aside  on  the 
ground  of  the  mandatory  part  of  it  requiring  the  sheriff  to  levy  for  an  amount  less  than 
the  Sinn  recovered  by  the  judgment,  without  accounting  for  the  residue,  is  in  point. 

[767]  With  regard  to  the  third  objection,  the  received  docti'ine  resulting  from  the 
cases  on  this  subject  was,  before  the  1  Vict.  c.  116,  came  into  operation,  that  the  sheriff' 
in  general  was  bound  to  take  and  return  an  inquisition,  describing  the  lands  with 
convenient  certainty  ;  and  after  it  was  taken,  to  deliver  to  the  plaintiff'  a  moiety  by 
metes  and  bounds,  the  object  of  such  delivery  being  to  define  with  certainty  the 
portion  which  the  plaintiff'  was  to  be  entitled  to  hold  thereafter  as  tenant  by  elegit. 
Thus,  in  Fenny  d.  Masters  v.  Durrani  (1  B.  &  Aid.  40),  the  Court  of  King's  Bench 
held  a  return  of  the  sheriff,  stating  generally  that  he  had  delivered  to  the  plaintiff  a 
moiety  of  the  messuage  and  lands  of  which  the  jury  had  found  the  defendant  seised, 
to  be  void,  because  it  did  Tiot  shew  of  what  particular  part  of  the  messuage  and  lands 
the  moiety  delivered  consisted.     But  where  the  moiety  could  be  sufficiently  designated 
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without  the  afldition  of  metes  ;in<l  bounds,  their  introduction  was  unnecessaiy.  This 
was  decided  in  Dot  d.  Tai/lor  v.  Thf  Earl  of  Ahingdun  (2  Doug.  473).  In  that  case  the 
sheriff  returned  an  inquisition,  finding  by  name  all  the  different  farms  and  tenements 
of  which  the  defendant's  estate  in  the  county  consisted,  their  value,  the  number  of 
acres,  more  or  less,  the  tenants'  names,  yearly  value  besides  reprises,  and  the  clear 
yearly  amount  of  the  whole,  and  then  repeating  the  names  of  a  certain  number  of 
them,  their  number  of  acres  more  or  less,  and  the  yearly  amount ;  further  finding  that 
those  particular  farms  and  tenements  were  a  true  and  equal  moiety  of  all  the  said 
lands  and  premises  of  the  defendant;  the  sheriff"  then  returned  as  follows: — "  Which 
moiety  of  the  said  lands  and  premises  I,  the  said  sheriff',  on  the  day  of  taking  the 
inquisition,  have  caused  to  be  delivered  to  the  lessor  of  the  plaintiff"  by  the  price  and 
extent  aforesaid."  Yet  the  inquisition  and  return  were  supported,  as  the  description 
of  [768]  the  moiety,  although  without  metes  and  bounds,  sufficiently  distinguished 
from  the  rest  of  the  lands  and  premises  the  portion  delivered  to  the  lessor  of  the 
plaintiff. 

The  object,  therefore,  of  introducing  metes  and  bounds  having  been  to  distinguish 
one  moiety  from  the  other  when  a  moiety  only  of  the  lands  could  be  taken  in  execution, 
the  11th  section  of  the  1  Viet.  c.  110,  by  enabling  the  execution-creditor  to  obtain, 
under  an  elegit,  possession  of  the  whole  of  the  execution-debtor's  lands,  has  operated 
to  abolish  the  necessity  of  that  distinction.  Wherefore  the  introduction  of  metes 
and  bounds  has  by  that  act  been  rendered  unnecessary,  and  consequently  the  third 
objection  fails  (see  Due  d.  lioherts  v.  Parry,  13  M.  &  W.  356). 

On  the  second  objection  the  rule  must  be  made  absolute. 

Rule  absolute. 


[769]    In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

WooDROFFE  V.  Doe  d.  Daniell  and  Others.  June  18,  1846. — An  estate  being 
limited  by  marriage  settlement  to  the  use  of  A.  and  his  wife,  and  the  heirs  of 
their  bodies,  and  A.  having  died,  leaving  his  widow  and  three  children,  viz.  G. 
an  only  son  and  L.  and  H.  daughters,  the  widow,  in  1735,  by  deed  poll,  in  con- 
sideration of  an  annuity  granted  to  her  by  her  son  G.  and  of  natural  affection, 
granted,  surrendered,  and  yielded  up  the  estate  to  G.  in  fee ;  and  he  afterwards, 
during  her  life,  suffered  a  recovery.  The  widow  died  in  1767  ;  G.  died  without 
issue  in  1779,  having  devised  the  estate  to  trustees  to  secure  the  payment  of  an 
annuity  to  W.,  the  only  son  of  his  sister  L.  (who  w;is  then  dead),  and  subject 
thereto  to  B.,  the  eldest  son  of  W.,  for  life,  with  remainder  to  his  second  son. 
In  17yO,  B.  entei'ed,  on  his  father's  death,  into  possession  of  the  entiretj'  of  the 
estate,  claiming  under  the  will  of  G.,  and  subsequently  did  various  acts  in  the 
character  of  devisee  for  life.  In  1814,  he  suffered  a  recovery  of  one  moiety,  and 
in  1816  conveyed  the  entirety  of  the  estate  to  mortgagees  in  fee.  In  1818,  M., 
the  descendant  of  the  other  coparcener,  H.,  at  B.'s  request,  suffered  a  recovery  of 
a  moiety,  which  it  was  declared  should  enure  (subject  to  a  term  to  secure  a  sum 
of  money  to  M.)  to  the  use  of  B.'s  mortgagees  : — Held,  on  error,  by  the  Court  of 
Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer) :  1. 
That  the  deed  poll  of  1735  operated  as  a  covenant  to  stand  seised,  and  created  a 
base  fee,  determinable  by  the  entry  of  the  issue  in  tail.  2.  That  this  base  fee 
did  not,  on  the  death  of  the  widow,  become  merged  in  the  reversion  in  fee  in 
G.,  as  the  estate  tail  subsisted  as  an  intermediate  estite ;  and  that  although  G., 
being  estopped  by  the  recovery  suffered  by  him,  was  not  remitted  to  the  estate 
tail,  no  right  of  entry  accrued  till  his  death,  and  therefore  the  period  of  twenty 
years,  for  the  operation  of  the  statute  of  limitations  against  the  issue  in  tail,  was 
to  be  calculated  from  (t.'s  death  in  1779,  and  not  from  the  death  of  his  mother 
in  1767  ;  and  that  B.'s  entry  in  1790  was  not  barred  by  lapse  of  time.  3.  That 
although  B.  entered  under  the  will,  and  manifested  an  intention  to  take  the  estate 
under  it,  for  his  life  only,  that  intention  was  immaterial,  and  he  was  remitted, 
nolens  volens,  as  to  his  moiety,  to  the  original  estate  tail,  which  was  barred  by 
the  recovery  in   1814.— Held   also   (reversing   the   judgment   of   the   Court   of 
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Exchequer),  that  the  entry  and  remitter  of  B.  did  not  operate  to  remit  M.,  his 
coparcener,  to  the  other  moiety  of  the  estate. 

[S.  C.  15  L.  J.  Ex.  356:  affirmed  nomine  Daniell  v.  IVoodroffe,  1848, 
2  H.  L.  Cas.  811  ;   9  E.  R.  1301.] 

The  Court  of  Exchequer  having  given  judgment  for  the  plaintiffs  below  in  this 
ca!5e,(a)i  the  special  case  was,  pursuant  to  the  leave  reserved  for  that  purpose,  turned 
into  a  special  verdict,  and  a  writ  of  error  was  brought  by  the  defendant  below  upon 
that  judgment. 

[770]  The  case  was  argued  in  this  Court  on  the  iSth  of  June,  1844,(n)^  by 

Humphry,  foi'  the  pUiintifl"  in  error.  There  is  no  doubt  that  the  deed  of  1735 
operated  as  a  covenant  on  the  part  of  Hester  AYoodroffe  to  stand  seised  to  the  use  of 
her  son  George  in  fee,  and  that  it  had  the  effect  of  creating  a  base  fee  in  him.  And 
it  is  conceded  on  the  other  side,  that  George  Woodroffe  was  not  himself  remitted  to 
his  title  under  the  estate  tail  created  by  the  settlement  of  1710,  the  recovery  suffered 
by  him  having  estopped  him  from  being  so  remitted.  But  the  first  argument  on  the 
part  of  the  plaintiil'  in  error  is,  that  neither  was  William  Billinghurst,  nor  Woodrotte, 
so  remitted. 

The  base  fee  of  which  George  Woodroffe  became  seised  by  the  operation  of  the 
deed  of  1735  was  a  devisable  estate.  Doe  d.  Cooper  v.  Finch  (4  B.  &  Adol.  283),  but 
subject  to  be  defeated  by  the  entry,  or  the  exercise  of  rights  of  action,  by  the  issue  in 
tail.  This  estate  George  Woodroffe  by  his  will  devised  to  trustees,  with  remainder 
to  the  use  of  William  Billinghurst,  afterwards  Woodroffe,  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail.  William  Billinghurst  being  therefore  tenant  for  life 
of  part  of  the  base  fee,  his  possession  enured  for  the  benefit  of  the  base  fee  generally. 
He  entered  under  and  on  the  faith  of  the  will,  and  such  his  entry  cannot  be  considered 
as  operating  adversely  to  the  very  will  under  which  he  claimed  and  took  the  estate. 
The  doctrine,  that  one  who  enters  upon  lands  must  necessarily  enter  in  respect  of 
every  title  which  he  has,  is  not  maintainable.  If  a  man  enters  generally,  his  entry 
goes  to  the  whole  fee  ;  but  if  he  enters  with  reference  to  a  particular  estate  only,  the 
entry  enures  only  to  that  particular  estate.  It  is  analogous  to  the  case  of  encroachments 
made  [771]  by  a  lessee.  If  a  tenant  holding  under  a  lease  incloses  from  an  adjoining 
waste,  and  keeps  possession  of  it  to  the  end  of  his  term,  this  possession  is  referred  to 
his  estate  under  the  lease,  and  he  does  not  acquire  the  fee  :  Bryan  d.  Child  v.  lllnwood 
(1  Taunt.  208),  Doe  d.  Clialhwr  v.  Dairies  (1  Esp.  461).  All  the  acts  done  by  William 
Woodroffe  are  so  many  acknowledgments  that  he  entered  and  held  only  under  the 
will,  and  for  the  estate  granted  by  the  will.  In  the  case  of  Doe  d.  Barrett  v.  Keen 
(7  T.  R.  386),  which  was  relied  on  as  to  this  point  for  the  plaintiffs  below,  the  entry 
is  expressly  declared  to  have  been  made  generally,  and  the  judgment  of  the  Court 
proceeded  on  that  ground.  Before,  however,  this  point  is  arrived  at,  other  questions 
occur.  And,  fir.st,  remitter  applies  only  where  the  issue  has  a  right  of  entry.  Now 
George  W^oodroffe  had  himself  the  reversion  immediately  expectant  on  the  determina- 
tion of  the  base  fee  created  by  the  deed  of  1735  ;  and  when  the  base  fee  al.so  vested 
in  him,  a  merger  took  place.  That  drove  the  issue  in  tail  to  their  action  of  formedon, 
and  took  away  their  right  of  entry,  and  so  there  could  be  no  remitter.  Again,  a 
covenant  to  stand  seised  operates  entirely  under  the  Statute  of  Uses,  and  the  question 
arises,  whether  remitter  applies  at  all  to  the  case  of  a  title  depending  on  that  statute. 
The  Anonymous  case  from  3  Leon.  93,  cited  in  the  judgment  of  the  Court  below,  is  not, 
when  examined,  adverse  to  the  argument  for  the  plaintiff  in  error  upon  this  point. 
There  the  wife  was  held  to  be  remitted  ;  but  she  never  was  in  by  operation  of  the 
Statute  of  Uses.  On  the  death  of  her  husband,  she  had  a  right  to  elect  to  come  in 
under  the  stats.  11  Hen.  7,  c.  20,  and  32  Hen.  8,  c.  28,  s.  6,  which  were  passed  to 
prevent  discontinuance  by  husbands  of  estates  held  by  them  in  right  of  their  wives, 
instead  of  under  the  Statute  of  Uses.  If  she  had  elected  to  come  in  under  the  Statute 
of  Uses,  it  seems  to  follow  as  a  consequence,  from  the  [772]  judgment  of  the  Court 
in  that  case,  that  she  would  not  have  been  remitted.     But  it  was  suggested,  that 

{ay  See  the  report,  10  M.  &  W.  608,  where  the  facts  are  fully  set  out.  See  also 
post,  p.  784. 

{af  Before  Lord  Denman,  C.  J.,  Patteson,  J.,  Williams,  J  ,  Coleridge,  J.,  Coltman,  J., 
Maule,  J.,  and  Cresswell,  J. 
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William  Billiiighurst  did  not  come  in  under  the  .Statute  of  Uses,  for  that  wills  do  not 
operate  at  all  under  that  sUitute.  This  subject  is  fully  discussed  in  the  last  edition  of 
Sir  Edward  Sugden's  work  on  Powers,  vol.  1,  p.  171,  and  the  result  at  which  the 
learned  author  arrives,  is,  that  where  a  seisin  is  created  and  limited  to  uses  by  a  will, 
those  limitations  take  effect  under  the  Statute  of  Uses.  In  Doe  d.  (Jooper  v.  Finch 
(4  B.  &  Adol.  305),  Patteson,  J.,  expresses  a  distinct  opinion,  that  if  a  party  takes 
under  a  will,  he  takes  under  the  Statute  of  Uses,  and  then  the  doctrine  of  remitter 
does  not  apply.  In  this  will  there  is  a  complete  devise  of  the  fee, — a  complete  legal 
seisin,  upon  which  uses  can  operate.  If,  therefore,  the  Statute  of  Uses  does  apply  to 
a  will,  William  liillinghurst  was  in  by  use,  and  if  so,  the  doctrine  of  remitter  does  not 
apply.  That  is  a  long  established  doctrine  :  Dwncomhc  v.  IFingJiehl  (Hol>.  254),  Vavasor's 
case  (3  Leon.  53). 

If,  howevei',  it  be  considered,  that  although  George  Woodrofl'e  was  himself 
estopped  from  being  remitted,  the  issue  inheritable  after  him,  not  being  affected  by 
such  estoppel,  were  capable  of  being  remitted  ;  the  next  answer  to  their  claim  is,  that 
they  have  not  entered  in  time,  llemitter  applies  onl}'  where  there  is  an  existing 
right  (Co.  Litt.  349  b.).  The  Statute  of  Limitations  begins  to  run  from  the  time 
when  a  right  of  entry  existed,  whether  then  capable  of  being  etiforced  or  not.  The 
title  of  the  issue  in  tail  in  this  case  first  accrued  on  the  death  of  Hester  Woodroft'e,  in 
1767  ;  they  could  not  then  enter  upon  the  estate,  but  the  right  to  determine  the  base 
fee  then  accrued,  and  George  WoodroH'e  ought  then  to  have  done  some  act  to  assert 
his  title  to  the  estate  tail.  This  part  of  the  case,  it  is  submitted,  is  dealt  with  on  an 
erroneous  view  in  the  [773]  judgment  of  the  Court  below.  It  is  assumed  in  that 
judgment,  that  because  George  Woodroffe,  by  the  recovery  of  1735,  had  estopped 
himself  from  setting  up  the  estate  tail,  and  therefore  could  never  afterwards  make  an 
entry  so  as  to  assert  a  title  inconsistent  with  the  recovery,  therefore  no  right  of  entry 
accrued  to  any  person,  enabling  such  person  to  defeat  the  base  fee  until  the  death  of 
George  in  1779.  But,  supposing  George  Woodrofl'e,  on  the  death  of  Hester  in  17()7, 
had  merely  refrained  from  asserting  his  right  of  entry,  it  is  certain  that  the  time 
would  have  begun  to  run  against  the  succeeding  issue  in  tail  from  that  date :  Tolson 
V.  Kai/e  (3  Brod.  &  B.  217),  CoUcrell  v.  Dulton  (4  Taunt.  826).  Can  it  be,  then,  that 
where  a  party  has  by  his  own  act  estopped  himself  from  taking  advantage  of  a  right 
of  entry,  the  consequences  shall  be  different  as  regards  the  application  of  the  Statute 
of  Limitations  I 

Assuming,  however,  that  there  might  have  been  a  remitter  in  this  case,  remitter 
is  subject  to  election:  Hauireifs  case  (Dyer,  191  b.).  Anonymous,  Dyei',  351  b. ;  and 
there  is  ample  evidence  in  this  case  to  shew  that  William  WoodroHe,  the  party  upon 
whose  entry  the  question  arises,  elected  not  to  be  remitted.  In  the  case  in  Dyer, 
351  b.,  the  marginal  note  by  Treby,  C.  J.,  is,  "The  wife  in  this  case  had  election, 
whether  she  would  be  in  of  her  remitter  or  not ;  because,  if  she  hail  been  remitted,  it 
would  not  have  been  beneficial  to  any  other  ;  for  the  tine  of  the  husband  bars  the  issue 
and  all  others.  This  reason  was  given  by  Dodderidge,  Trin.  16  Jac,  in  the  argument 
of  Barbara  Woods  v.  Sir  John  She.rly."  It  is  also  expressly  put  by  Patteson,  J.,  in  Doe 
d.  Cooper  v.  Finch,  as  a  case  to  which  the  doctrine  of  election  is  applical)le.  Where  a 
man  has  two  rights,  one  of  them  defeasible  and  the  other  not,  he  has  a  legal  right  to 
disclaim  the  one  and  claim  under  the  other.  Before  the  case  of  Tonmson  v.  Tidell 
(3  B.  &  Aid.  31),  it  was  supposed  that  such  [774]  ilisclaimer  could  only  be  by  matter 
of  record  ;  it  was  there  held  that  it  may  bo  In'  deed.  In  that  case  Abbott,  C.  J., 
says,  "The  law  is  not  so  absuTil  as  to  force  a  man  to  take  an  estate  against  his  will  ; 
prima  facie,  every  estate,  whether  given  by  will  or  otherwise,  is  supposed  to  be 
bencHcial  to  the  party  to  whom  it  is  .so  given.  Of  that,  however,  he  is  the  best  judge  ; 
and  if  it  turn  out  that  the  ])arty  to  whom  the  gift  is  made  does  not  consider  it 
bencticial,  the  law  will  certainly,  i)y  .some  mode  or  other,  allow  him  to  renounce  or 
refuse  the  gift."  Upon  the  same  principle,  a  man  cannot  lie  I'emitted  to  a  particular 
estate  against  his  will.  The  authority  of  Littleton,  sect.  695,  was  cited  as  to  this 
point  in  the  judgment  of  the  Court  below.  It  is  there  said,  that  "  whore  the  entry-  of 
a  man  is  congoable,  and  a  lease  is  made  to  him,  albeit  that  he  claims  by  words  in  pais 
that  he  hath  estate  by  force  of  such  lease,  or  saith  openly  that  he  claimoth  nothing  in 
the  land  but  liy  force  of  such  lease,  yet  this  is  a  remitter  to  him,  for  that  such  dis- 
claimer is  nothing  to  the  purpose."  This  cannot  now  be  considered  as  strictly  law. 
Indeed,  when  the  author  says,  as  he  does  there,  that  disclaimer  may  be  by  lecoi'd. 
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that  is  an  authority  in  favour  of  the  application  of  the  doctrine  of  election  ;  for  there 
is  now  no  doubt  that  disclaimer  may  be  inferred  from  circumstances,  to  the  same 
extent  as  it  formerly  operated  by  matter  of  record.  Anything  is  now  sufficient 
evidence  of  a  disclaimer,  which  goes  to  rebut  the  presumption  of  law,  that  the  estate 
is  for  the  benefit  of  the  person  to  whom  it  comes:  Slacey  v.  EJph  (1  Myl.  &  K.  19.5), 
Birmingham  v.  Kirwan  (2  Scho.  &  Lefr.  4.50).  And  certainly,  if  this  be  a  question  of 
intention,  and  if  intention  can  be  evidenced  by  conduct,  theie  was  in  this  case  the 
strongest  possible  evidence  that  W.  Billinghurst  did  not  intend  to  enter  under  the 
settlement,  but  under  the  will.  He  took  the  name  and  ai'ms  of  Woodrofi'e,  in  pursuance 
of  the  direction  of  the  will ;  he  [775]  executed  deeds  in  which  he  described  himself 
as  tenant  for  life  only  ;  he  petitioned  the  Court  of  Chancery,  and  in  his  affidavit 
described  himself  as  tenant  for  life  only.  These  are  more  than  mere  matters  in  pais ; 
the  last,  indeed,  is  matter  quasi  of  record.  All  these  acts  must  surely  amount  to  a 
disclaimer  ;  and  a  court  may  look  to  cases  of  equitable  election,  to  guide  them  in  cases 
of  legal  election.  On  this  part  of  the  case,  he  cited  Doe  d.  Fisher  v.  Prosser  (Cowp. 
217),  Earl  of  Sussex  v.  Temple  (1  Ld.  Kaym.  310),  C'ulley  v.  Doe  d.  Taylerson 
(11  Ad.  &E.  1008). 

Lastly,  a  distinction  is  at  all  events  to  be  taken  between  what  may  be  termed  the 
Billinghurst  and  the  Maitland  estates.  With  respect  to  the  latter,  it  is  upon  the 
other  side  to  shew  that  the  entry  of  W.  Billinghurst  operated  to  remit  also  the 
co-heiress  in  tail,  Mrs.  Walker ;  or  that,  by  electing  to  take  under  the  will,  he 
acquired  the  whole  estate  against  the  will.  The  latter  would  be  a  conclusion 
wholly  inconsistent  with  the  legal  and  equitable  principles.  And  it  is  to  be  observed, 
that  these  several  parties  were  not  in  by  one  act  of  descent,  being  the  issues  of  several 
coparceners ;  Co.  Litt.  164  a.:  the  entry,  therefore,  of  W.  Billinghurst,  even  if  he  had 
entered  as  issue  in  tail,  could  not  have  the  effect  of  remitting  the  issue  of  the  other 
coparceners. 

Hodgson,  for  the  defendants  in  error.  Upon  this  record  there  is  nothing  whatever 
to  shew  that  W.  Billinghurst,  when  he  enteied  in  1790,  in  the  character  of  devisee 
of  George  Woodi'offe,  had  any  knowledge  whatever  of  his  title  as  tenant  in  tail 
under  the  settlement  of  1710;  but  even  if  that  were  otherwi.se,  and  there  were  any 
grounds  for  saying  that  he  ought  not  now  to  be  permitted  to  set  up  that  title,  after 
having  entered  and  asserted  his  rights  under  the  will,  that  is  matter,  not  for  the  con- 
sideration of  a  court  of  law,  but  for  the  cognizance  of  a  court  of  equity.  If  those 
who  [776]  now  claim  under  him,  are  bound  in  equity  to  give  effect  to  the  will,  the 
Court  of  Chancery  will  decree  accordingly  ;  but  this  Court  can  look  only  to  the  legal 
rights  and  relations  of  the  parties.  It  is  said,  however,  that  the  doctrine  of  election 
is  a  legal  as  well  as  an  equitable  doctrine.  The  case  of  Birmingham  v.  Kirwan 
(2  Scho.  &  Lefr.  450)  appears  to  be  the  only  case  where  the  doctrine  has  been 
recognised  and  supported  at  law  ;  and  there  not  to  the  extent  contended  for  on 
behalf  of  the  plaintifls  in  error.  But  in  the  case  of  a  remitter,  it  must  take  place 
nolens  voleus,  because  it  enures  for  the  benefit,  not  only  of  the  party  who  enters, 
but  also  of  those  who  claim  by  subsequent  limitations.  It  has  been  conceded  on  the 
other  side,  that  the  estate  tail  created  by  the  settlement  of  1710  was  not  barred  or 
discontinued  by  the  recovery  of  1735,  nor  by  any  other  act  done  until  the  recovery 
of  1814.  The  sole  question  then  is,  in  whom  did  it  subsist?  By  the  operation  of 
the  deed  of  1735  there  were  two  concurrent  titles,  one  to  the  base  fee  created 
thereby,  the  other  to  the  estate  tail.  Until  the  decision  of  Lord  Holt,  in  Machell  v. 
Clarke  (Ld.  Kaym.  310),  an  alienation  by  tenant  in  tail,  by  an  innocent  conveyance, 
was  held  only  to  create  an  estate  for  the  life  of  the  grantor ;  but  that  doctrine  was 
then  exploded,  and  such  a  conveyance  was  held  to  give  a  base  fee  defeasible  by  the 
mere  entry  of  the  issue  in  tail,  there  being  no  breach  of  the  statute  de  Donis,  since 
the  title  of  the  issue  in  tail,  per  formam  doni,  is  paramount  to  the  title  under  the 
conveyance  of  the  tenant  in  tail.  By  the  deed-poll  of  1735,  therefore,  an  estate  in 
fee  simple,  determinable  on  the  failure  and  defeasible  by  the  entry  of  the  issue  in 
tail,  vested  in  George  Woodroffe.  Now  the  recovery  suffered  by  him  in  1735  could 
only  operate  upou  the  estate  tail  by  way  of  estoppel ;  but  there  are  abundant 
authorities  to  shew  that  issue  in  tail  are  not  affected  by  the  estoppel :  see  Shep. 
Touchst.  pp.  3,  14,  35,  53,  68,  84.  [777]  George  W^oodrofl'e  was  no  doubt  himself 
estopped  from  setting  aside  the  conveyance  under  which  he  entered  and  acquired 
the  base  fee.     Hester  Woodroffe  did  no  act  to  affect  it.     Upon  her  death,  in  1767, 
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the  estate  tail  descended  upon  George  Woodrofle.  If  he  had  been  thereupon  remitted, 
his  settlements  made  in  1735  would  have  been  avoided,  inasmuch  as  they  could  not 
take  eHect  out  of  the  estate  tail,  and  the  base  fee  would  on  that  supposition  be 
destroyed,  and  the  recover}'  be  void.  The  principle  of  law,  however,  applied,  that 
where  a  person  takes  an  inconsistent  estate  with  his  own  consent,  he  shall  not  be 
remitted  to  his  original  estitte  ;  George  Woodrofte,  therefore,  was  not  remitted,  but 
upon  his  death  the  estoppel  under  the  deed  of  1735  was  at  an  end,  and  the  estoppel 
under  the  recovery  did  not  bind  the  issue  in  tail.  On  his  death  the  estate  tail 
descended,  as  to  one  moiety,  upon  his  nephew,  the  Kbv.  W.  Billinghurst,  and  from 
him  on  \V.  Billinghurst,  afterwards  Woodroffe  ;  and  the  other  moiety  vested  ultimately 
in  Mrs.  Maitland.  The  entry  of  W.  Billinghurst  the  younger  in  1790  operated 
ipso  facto  to  destroy  the  base  fee,  and  to  remit  him,  as  to  one  moiety,  to  his  original 
estate  tail,  with  all  its  consequences.  And  his  right  of  entry  was  not  then  barred, 
for,  inasmuch  as  George  Woodroffe  had  no  such  right  of  entry  as  would  enable  him 
to  defeat  the  base  fee,  no  available  right  of  entry  accrued  to  any  person  until  his 
death  in  1779.  The  entry  of  the  issue  in  tail  was  then  congeable,  and  when  it  took 
place  in  1790,  it  operated  to  remit  the  party  entering,  according  to  the  doctrine  laid 
down  by  Littleton,  s.  695.  The  intention  of  the  party  entering  cannot  prevent  or 
afiect  the  operation  of  the  entry  :  Com.  Dig ,  Eemitter  (B.  3).  There  may  possibly 
be  cases  where  the  party  might  by  an  express  disclaimer  avoid  being  remitted,  but 
if  he  enters,  and  surters  the  estate  to  vest,  he  is  remitted  nolens  volens.  Here,  the 
instant  the  entr\'  took  place,  the  estate  tail  was  restored  ;  and  it  will  be  contended 
that  it  was  restored  equally  as  to  both  [778]  moieties,  by  the  entry  of  one  of  the 
co-heirs  in  tail.  An  estate  by  descent  cannot  be  disclaimed  by  ex  post  facto  acts, 
like  an  estate  taken  under  a  deed  or  a  will,  because  an  heir  at  law  takes  not  only 
for  himself,  but  for  those  who  are  entitled  after  him  by  force  of  the  entail.  The 
first  principle  of  election  is,  that  the  party  who  is  put  to  his  election  shall  know 
between  what  things  he  is  to  elect :  but  here  there  is  nothing  whatever  to  shew  that 
W.  Woodroffe  was  cognisant  of  his  rights  as  heir  in  tail.  But  it  has  been  argued, 
that  inasmuch  as  George  WoodroflPe  had  the  reversion  in  fee  immediately  expectant 
on  the  determination  of  the  estate  tail  in  his  mother,  the  base  fee  merged  absolutely 
on  her  death  in  that  reversion.  But  that  was  not  so,  because  there  was  no  assurance 
made  which  could  bar  the  issue :  the  base  fee  could  only  merge,  if  at  all,  subject  to 
the  right  of  the  issue  in  tail  to  enter  and  avoid  it :  therefore,  the  estate  tail  being 
still  in  existence  at  the  time  of  the  recovery  suffered  by  W.  Woodroffe  in  1814,  he 
acquired  by  the  operation  of  that  recovery  a  good  title  in  fee  simple  to  one  moiety 
of  the  estate.  With  respect  to  the  argument  which  has  been  advanced,  that  the 
doctrine  of  remitter  does  not  apply  where  the  party  enters  under  the  Statute  of  Uses, 
the  authorities  cited  in  the  judgment  of  the  Court  below  shew  that  it  cannot  be 
supported.  But  further,  in  order  that  the  Statute  of  Uses  ma}'  apply,  there  must  be 
a  seisin  for  some  period,  however  short,  in  a  feoffee  or  releasee  to  uses.  In  the  case 
of  a  will,  the  seisin  is  executed  with  reference,  not  to  the  Statute  of  Uses,  but  to  the 
Statute  of  Wills.  In  truth,  the  will  of  George  Woodroffe  was  inoperative  altogether, 
and  the  estate  tail  subsisted,  neither  barred  nor  discontinued,  until  the  recoveries  of 
1814  and  1818. 

With  respect  to  the  other  moiety  of  the  estate,  the  entry  of  W.  Woodroffe  in 
1790,  must  be  taken  to  be  an  entry  as  well  on  behalf  of  Mrs.  Walker,  his  co-heiress, 
as  of  himself.  Before  the  3  &  4  V\  ill.  4,  c.  27,  the  entry  of  one  [779]  parcener  vested 
the  estiite  of  all.  The  fact  of  his  having  been  in  possession  adverse  to  her  for  twenty 
years  is  immaterial ;  he  was  not  bound  to  set  up  the  Statute  of  Limitations  against 
her.  When  the  recovery  of  1818  was  suffered,  the  title  to  the  whole  estate  was  in 
W.  Woodroffe  and  Mrs.  Maitland  ;  W.  Woodroffe  had  power  to  convey  an  estate  of 
freehold  to  a  tenant,  and  Mrs.  Maitland  being  vouched,  came  in  and  completed 
the  title. 

Humphry,  in  reply.  It  cannot  certainly  be  contended  that  the  deed  poll  of  1735 
itself  created  a  discontinuance ;  but  when,  upon  the  death  of  Hester  Woodroffe  in 
1767,  the  base  fee  came  into  contact  with  the  immediate  reversion,  a  merger  occin'red, 
the  right  of  entry  Wiis  turned  into  a  right  of  action,  and  a  discontiiniancc  took  place. 
The  effect  of  the  argument  on  the  other  side  is,  that  a  right  of  entry,  the  exercise  of 
which  is  for  a  time  prevented  by  an  estoppel,  is  the  same  thing  as  no  right  of  entry 
at  all.  If  a  right  of  entry  existed  at  all,  the  Statute  of  Limitations  began  to  run  upon 
Ex.  Div.  IX.— 34* 
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it  from  the  death  of  Hester,  and  so  the  actual  entry  was  out  of  time.  The  position, 
in  Com.  Dig.  Remitter,  (B.  3),  as  to  remitter  being  nolens  volens,  and  not  capable 
of  waiver,  is  that  it  is  so  "  for  the  benefit  of  him  in  remainder,  otherwise  not ; "  2  Roll. 
422,  pi.  40.  Now  in  this  case  the  effect  of  the  remitter  was  to  prejudice  the  remaindei'- 
man,  and  not  to  benefit  him.  With  respect  to  the  point  as  to  the  .Statute  of  Uses, 
the  authorities  shewing  that  a  party  who  takes  under  the  Statute  of  Uses  is  not 
remitted,  are  collected  in  Com.  Dig.  Remitter  (C.  6).  Again,  according  to  the  law 
as  stated  by  Patteson,  J.,  in  I>oe  d.  Cooper  v.  Finch,  the  issue  in  tail  had  a  right  of 
election  whether  he  would  be  in  of  his  remitter  or  not ;  and  as  \V.  VVoodroffe  entered 
under  the  will,  he  is  bound  by  it. 

In  Michaelmas  Vacation,  1845,  the  Court  intimated  that  they  wished  to  hear  a 
further  argument  upon  the  point,  [780]  whether,  assuming  that  W.  Woodrofte  was 
remitted,  as  tenant  in  tail,  to  one  moiety  of  the  estate,  the  lessors  of  the  plaintiff  are 
shewn  on  this  special  verdict  to  be  entitled  to  the  other  moiety. 

The  case  was  accordingly  further  aigued,  in  last  Hilary  Vacation,  (February 
6),(a)by 

Humphry,  for  the  plaintiff  in  error.  The  question  which  the  Court  desires  to 
have  further  argued  is  in  effect  this — whether  W.  Billinghurst,  afterwards  Woodroffe, 
the  tenant  for  life  undei'  the  will  of  G.  Woodrofle,  acquired  a  fee  simple  in  the  other 
moiety  of  this  estate.  That  involves  two  points :  first,  whether  the  remitter  of 
W.  Woodroffe  to  his  own  moiety  worked  a  remitter  to  his  co-heir  of  the  other  moiety  ; 
and  secondly,  if  that  was  not  so,  whether  the  possession  of  W.  Woodrofte,  being 
adverse  to  his  co-heiress  in  tail,  Mrs.  Walker,  operated  so  as  to  revest  in  him  and  his 
heirs  the  whole  of  the  estate  tail  for  his  own  benefit,  or  whether  it  did  not  confirm 
the  title  under  which  he  continued  in  possession,  namely,  the  base  fee,  and,  as  a 
portion  of  that  base  fee,  the  estate  for  life  and  remainder  over  expectant  thereon, 
given  by  the  will  of  G.  Woodroffe. 

Numerous  acts  on  the  part  of  W.  Woodroffe  appear  on  the  special  verdict,  which 
amount  to  an  estoppel  to  his  claiming  under  any  other  title  than  that  of  the  will. 
Between  1779,  when  by  the  separation  of  the  two  moieties  the  title  became  adverse, 
and  1790,  when  the  entry  took  place  which  worked  the  remitter,  there  were  descents 
of  both  moieties.  The  descents  which  thus  occurred  so  severed  the  heirship,  that  the 
co-heirs  could  not  have  joined  in  a  real  action  :  Co.  Litt.  164  a.  It  follows,  that  the 
remitter  of  one  did  not  operate  to  remit  the  other.  [781]  Remitter  is  a  doctrine  of 
necessity,  and  takes  place  oulj'  when  the  party  has  no  other  remedy.  Littleton,  giving 
the  reason  for  a  remitter,  says  (s.  661) — "A  principal  cause  why  such  heir  in  the 
cases  aforesaid,  and  other  like  cases,  shall  be  said  in  his  remitter,  is,  for  that  there  is 
not  any  person  against  whom  he  may  sue  his  writ  of  formedon.  For  against  himself 
he  cannot  sue,  and  he  cannot  sue  against  any  other,  for  none  other  is  tenant  of  the 
freehold  ;  and  for  this  cause  the  law  doth  adjudge  him  in  his  remitter,  scilicet,  in  such 
plight  as  if  he  had  lawfully  recovered  the  same  land  against  another."  Here  one 
co-heir  had  a  remedy  against  the  other.  It  is  not  like  the  ca.se  of  an  entry  on  a 
disseisor,  or  on  a  vacant  possession.  By  the  will  of  George  Woodroffe,  the  base  fee 
(which  is  an  estate  subject  to  all  rights  of  disposition)  was  disposed  of  to  one  for  life, 
and  then  over ;  the  tenant  for  life  entered  under  the  will,  that  is,  under  the  base  fee 
— a  rightful  but  defeasible  title.  There  was  no  necessity,  in  such  a  case,  for  the 
operation  of  the  doctrine  of  remitter  as  to  the  moiety  of  his  co-heiress  in  tail,  for  that 
co-heiress  had  the  same  rights  and  remedies  as  other  persons.  She  might  have  asserted 
the  right  by  a  simple  entry,  without  more.  Further  the  circumstances  under  which 
the  entry  of  William  Billinghurst,  afterwards  Woodroffe,  took  place  in  1790,  were 
not  such  as  that  his  entry  and  possession  worked  a  remitter  as  to  the  other  moiety  of 
the  estate.  There  may  be  a  special  entry  for  a  particular  purpose,  and  claiming  a 
particular  right,  which  will  not  have  the  effect  of  revesting  the  title  of  the  co-heir. 
In  Vin.  Abr.,  Entry,  pi.  1,  it  is  said,  "  If  lands  descend  to  two  parceners,  and  a  stranger 
abates,  and  after  one  co-parcener  enters  into  the  whole  to  her  own  use,  this  shall  not 
settle  any  possession  in  the  other,  but  all  the  estate  shall  be  in  herself  by  the  special 
entry."  And  in  Co.  Litt.  24.3  b.,  "  Here  it  appeareth,  that  when  the  one  coparcener 
doth  specially  enter,  claiming  the  whole  land,  and  taking  the  whole  pro-[782]-fits, 

(a)  Before  Lord  Denman,  C.  J.,  Patteson,  J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J., 
and  Erie,  J. 
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that  she  gains  the  one  raoiety,  viz.  of  her  sister  by  abatement,  and  yet  her  dying 
seised  shall  not  take  away  the  entry  of  her  sister ;  whereas,  when  one  coparcener 
enters  generally,  and  taketh  the  profits,  this  shall  be  accounted  in  law  the  entry  of 
them  both,  and  no  divesting  of  the  moiety  of  her  sister."  This  distinction  is  recognised 
by  JJoe  d.  Banett  v.  Keen  (7  T.  R.  386),  and  Doc  d.  Gill  v.  I'ear.wn  (6  East,  173).  Now, 
in  the  present  case,  the  entry  of  W.  Woodroffe,  as  all  the  acts  done  by  him  plainly 
shew,  was  an  entry  for  the  special  purpose  of  claiming  the  entirety  of  the  estate,  under 
the  devise  of  it  in  the  will  of  George  Woodrotfe,  and  therefore  it  did  not  operate  to 
re-vest  the  title  of  the  co-heiress  of  the  moiety. 

Secondly,  assuming  that  there  was  no  remitter  as  to  the  moiety  of  Mrs.  Walker, 
then,  if  W.  Woodroffe  acquired  a  title  to  the  other  moiety  by  adverse  possession,  he 
and  those  claiming  through  him  are  estopped  to  say  that  he  did  not  acquire  it  in 
respect  of  the  estate  given  b}'  the  will.  There  may  be  an  estoppel  b}'  recital :  Nash 
V.  Turner  (1  Esp.  217),  and  other  authorities  cited  in  the  note  to  Smith's  Leading 
Cases,  vol.  2,  p.  456.  That  doctrine  was  admitted  in  Jiiffht  d.  Jeffrei/s  v.  BucknaU,{d) 
although,  under  the  circumstances  of  that  case,  it  was  held  that  an  estoppel  was  not 
in  fact  worked.  Had  W.  Woodroffe  entered  upon  the  other  moiety  of  the  estate,  not 
by  wrong,  not  in  the  character  of  a  disseisor,  but  in  respect  of  the  estate  for  life  which 
had  by  the  will  of  George  been  carved  out  of  the  pre-existing  base  fee,  which  continued 
until  the  base  fee  was  destroyed  by  the  recovery,  and  was  liable  to  be  confirmed  by 
any  operation  of  the  Statute  of  Limitations,  the  bar  of  the  issue  in  tail  by  lapse  of 
time  would  prevent  the  base  fee  from  being  defeated.  When  the  law  has  by  lapse 
of  time  rendered  the  base  fee  indefeasible,  the  party  [783]  claiming  a  tenancy  for  life 
carved  out  of  it  cannot  be  allowed  to  say  that  it  is  defeated.  The  effect,  therefore, 
of  the  continuance  in  possession  of  W.  Woodroffe  to  the  end  of  twenty  years  from 
the  period  when  the  adverse  possession  commenced  in  1779  was,  not  to  defeat  the 
base  fee,  or  alter  the  nature  of  the  estate,  which,  though  a  defeasible,  was  not  a 
wrongful  estate,  but,  on  the  contrary,  to  bar  the  claim  of  the  issue  in  tail,  and  so  to 
render  the  base  fee  indefeasible,  and  to  confirm  the  estates  of  all  the  parties  entitled 
under  the  successive  limitations  to  which  the  base  fee  was  subjected  by  the  will.  In 
Co.  Litt.  267  b.,  it  is  said  :  "By  this  it  appeareth,  that  as  a  release  made  of  a  right 
to  him  in  reversion  or  remainder,  shall  aid  and  benefit  him  that  hath  the  particular 
estate  for  years,  life,  or  estate  tail,  so  a  release  of  a  right  made  to  a  particular  tenant 
for  life,  or  in  tail,  shall  aid  and  benefit  him  or  them  in  the  remainder."  And  if  so, 
this  indefeasible  base  fee  could  not  be  affected  by  the  recovery.  When  tenant  in  tail 
is  barred  of  his  real  action,  he  cannot  gain  the  fee  by  the  feigned  action  of  a  recovery. 
See  the  opinion  in  Fearne's  Posthumous  Works,  pp.  442-444. 

Hodgson,  contri.  The  entry  of  one  coparcener,  unexplained,  enures  to  the  benefit 
of  the  others.  With  respect  to  the  distinction  taken  between  general  and  special 
entry,  it  is  not  found  by  the  special  verdict  that  the  entry  of  W.  Woodroffe  was  into 
one  moiety  only,  and  that  cannot  be  inferred.  The  argument  on  the  other  side  is, 
that  he  actually  ousted  Mrs.  Maitland  from  the  other  moiety,  and  held  the  entirety 
of  the  estate  in  fee.  But  this  argument  cannot  be  maintained.  The  claim  of 
W.  Woodroffe  was  not  adverse  to  her  ;  she  had  a  right  to  an  estate  tail,  and  by  coming 
in  and  being  vouched,  she  confirmed  the  estate  of  which  he  was  in  possession.  How- 
ever imperfect  the  right  of  W.  Woodroffe  was,  it  was  competent  to  her  to  confirm  it, 
and  Ijy  so  doing  to  avoid  the  base  fee.  Then  the  descents  cast  [784]  between  1779 
and  1790  are  relied  on  as  affecting  the  title;  but  they  only  created  a  greater  variety 
of  persons  entitled  ;  they  did  not  toll  the  entry.  The  estate  tail  was  never  barred 
fiom  the  period  of  its  creation  in  1710.  The  recover}'  of  1735,  Ijcing  suffered  by  one 
who  was  then  a  mere  stranger  to  the  estate,  could  only  operate  by  estoppel  against 
him  and  in  favour  of  some  person  who  took  adversely  to  the  tenant  in  tail.  If  the 
limitations  of  the  marriage  settlement  of  George  Woodroffe  had  taken  effect,  there 
might  have  been  persons  in  whose  favour  the  estoppel  might  operate  ;  but  they  failed  ; 
the  csUite  tail,  therefore,  never  was  without  an  owner  in  possession,  from  1710  down 
to  the  recoveries  in  1814  and  1818.  Notwithstanding  the  recovery  of  1735,  George 
Woodroffe  continued  tenant  in  tail,  and  died  in  that  character;  and  in  1790, 
W.  Billinghurst  entered  as  tenant  in  tail,  and  being  a  coparcener,  his  entry  enured  to 
the  benefit  of  the  other  coparcener.     But  even  if  he  had  acquired  a  fee  adversely  to 

(d)  2  B.  &  Adol.  278.     See  on  this  point.  Carpenter  v.  Buller,  8  M.  &  W.  209. 
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Mrs.  Maitlanrl,  he  was  fully  at  liberty  to  abandon  that  title  in  ISIS,  and  to  vouch  her 
in  the  recovery. 

Humphry  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

P.ATTESON,  J.  It  appears,  by  the  special  verdict  in  this  case,  that  George  WoodrofTe, 
being  seised  of  certain  lands  in  fee  simple,  by  a  deed  dated  January  6th,  1710,  settled 
the  same  to  various  uses  long  since  expired,  and  subject  thereto  to  the  use  of  Robert 
Woodrofl'e  (his  brother)  and  Hester  his  wife,  and  the  heirs  of  their  bodies  issuing,  and 
for  default  of  such  issue,  to  Robert  Woodroffe  in  fee.  Robert  Woodroft'e  died  in  the 
lifetime  of  George  "Woodroffe,  the  settlor,  leaving  by  his  wife  Hester  one  son,  George 
Woodroffe,  and  two  daughters,  Lettice  Woodroffe,  afterwards  [785]  Billinghurst,  and 
Hester  Woodroffe,  afterwards  Caverley.  George  Woodroffe,  the  settlor,  died  in  1713. 
Hester  Woodroffe  died  in  I7C7,  and  on  her  death  the  estate  tail  would  have  descended 
in  regular  course  to  her  son  George,  and  on  his  death  in  1779  without  issue,  the  estate 
tail  would  have  descended  in  moieties,  viz.  one  moiety  would  have  descended  to  William 
Billinghurst,  the  only  son  of  Lettice  Billinghurst,  and  on  his  death  in  1790  to  his 
eldest  son  William,  who  assumed  the  name  of  Woodroffe ;  and  on  the  death  of  this 
William  Woodrofl'e  in  1824  without  issue,  to  his  brother  George,  who  also  assumed 
the  name  of  Woodroffe,  and  is  the  plaintiff  in  error.  The  other  moiety  would  in  like 
manner  have  descended,  on  the  death  of  George  Woodroffe,  the  nephew  of  the  settlor, 
to  Hester  Caverley,  and  on  her  death  in  1784  to  her  only  daughter  Ann  Walker,  and 
on  her  death  in  1797  to  her  only  daughter  Jane,  who  married  first  Dalhousie 
Watherstone,  and  afterwards  William  Mordant  Maitland. 

It  will  be  convenient  in  this  place  to  advert  to  some  of  the  deeds  which  have  been 
executed  by  the  parties  successively  in  possession  of  the  estate.  In  September,  1735, 
Hester  Woodrofl'e,  being  then  tenant  in  tail  in  possession,  executed  a  deed  poll,  which 
operated  as  a  covenant  to  stand  seised,  the  eftect  of  which  was  to  pass  a  ba.se  fee  to 
George  Woodroffe  her  son,  who  afterwards,  in  the  same  yea?-,  and  in  the  life  of  Hester, 
sufl'ered  a  recovery  to  the  use  of  himself  in  fee.  George  Woodroffe  dying  in  1779, 
by  his  last  will  devised  the  lands  in  dispute  to  trustees  and  their  heirs,  in  trust  to  pay 
an  annuity  of  £200  a  j'ear  to  his  nephew  William  Billinghurst,  and  subject  thereto 
to  his  great-nephew  William  Billinghurst  (afterwards  Woodroffe)  for  life,  with 
remainder  to  the  trustees  to  preserve  contingent  remainders,  with  remainder  to  the 
first  and  other  sons  of  William  Billinghurst  (afterwards  Woodroft'e)  in  tail  male  ;  and 
in  default  of  such  issue,  to  the  use  of  George  Woodroffe  (the  plaintitt'  in  error)  for  life, 
with  other  limitations  [786]  not  material  to  be  stated.  'The  devisees  in  trust  of 
George  Woodrofl'e  the  testator  entered  into  possession,  and  so  continued  till  the  death 
of  William  Billinghurst  the  nephew  of  the  devisor,  and  until  about  October,  1790,  when 
they  gave  possession  to  the  gi-eat-nephew,  William  Billinghurst,  (afterwards  Woodroft'e), 
who  was  then  of  age.  The  said  William  Woodroffe,  or  parties  claiming  under  him, 
continued  in  possession  of  the  rents  and  profits  of  the  entirety  of  the  premises  in 
question,  and  of  other  estates  devised  by  the  will  of  George  Woodroft'e  the  devisor, 
from  the  time  when  he  came  of  age,  in  October  1790,  up  to  the  time  of  his  death 
■in  1824. 

It  was  agreed  by  the  counsel  on  both  sides,  that  the  effect  of  the  deed  poll  of 
Hester  Woodioffe  of  1735  was  to  pass  a  base  fee  to  her  son  George  Woodroffe,  the 
devisor,  but  it  was  contended  by  Mr.  Humphry,  for  the  plaintiff'  in  error,  that,  as 
George  Woodroffe  the  devisor  was  heir  at  law  of  Robert  W^oodroffe,  and  as  such 
entitled,  undei'  the  settlement  of  January,  1710,  to  the  reversion  in  fee  expectant  on 
the  determination  of  the  estates  tail  created  by  that  deed,  the  base  fee  merged  in  the 
reversion  in  fee.  No  authority  was  cited  in  support  of  this  position,  but  it  was  rested 
on  a  supposed  analogy  to  the  case  where  a  tenant  in  tail,  with  an  immediate  reversion 
in  fee,  levies  a  fine,  the  operation  of  which  is  commonly  .said  to  be  to  merge  the  estate 
tail,  and  bring  the  reveision  into  immediate  possession  (Cruise  on  Fines,  p.  274; 
St/monds  v.  Cudinwe,  4  Mod.  1).  But  it  seems  to  us  that  the  cases  are  not  parallel; 
for,  in  the  case  of  a  fine,  the  estate  tail  is  barred  by  force  of  the  statute  of  fines  ;  but 
in  this  case  it  is  preserved  by  the  statute  de  donis,  and  still  subsists  in  point  of  right, 
antecedent  to  the  reversion  in  fee ;  and  as  long  as  that  intermediate  estate  subsists, 
the  doctrine  of  merger  cannot  apply.  But  it  was  further  contended,  that,  if  the  base 
fee  were  not  merged  in  the  leversion,  still  the  base  fee  [787]  would  be  sufficient  to 
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support  the  devises  of  the  will  of  George  Woodroffe  the  devisor,  as  long  as  it  con- 
tinued to  exist,  and  it  was  argued  that  the  base  fee  still  continued  to  exist.  It  was 
agreed  on  Ijoth  sides,  and  the  law,  we  think,  is  clear,  that  there  was  no  remitter  to 
George  Woodrotl'o  the  devisor,  the  recovery  suffered  l)y  him  having  effectually  estopped 
him,  and  prevented  him  from  being  remitted  to  his  title  under  the  estate  tail ;  but  it 
was  contended,  by  the  plaintiff  in  error,  that  there  was  no  remitter  to  William 
Woodrotie,  the  great-nephew  of  the  devisor,  on  several  grounds  :  first,  on  the  ground 
that  William  Woodroffe  took  an  estate  by  virtue  of  the  Statute  of  Uses,  and  conse- 
quently could  have  no  other  estate  in  the  land  than  what  he  had  in  the  use,  agreeably 
to  the  rule  established  in  Ainy  Townsend's  case  (Plowd.  Ill);  and  a  dictum  of  Mr. 
Justice  Patteson,  in  Doe  v.  Cooper  (4  B.  &  Adol.  305),  to  the  same  effect,  was  cited. 
But  those  cases  differ  from  the  present,  as  the  estates  tail  in  those  cases  had  been 
discontinued,  and  the  issue  in  tail  had  consequently  no  right  of  entry.  In  the  present 
ease,  the  estate  tail  had  not  been  discontinued,  and  it  was  upon  this  difference  that 
the  judgment  of  the  Court  below  proceeded,  in  conformity  with  an  Aitonijmons  case 
in  3  Leonard,  93,  which  was  decided  upon  the  same  diffeienee,  and  in  confoi inity  also 
with  Coke's  Commentary  on  Litt.,  s.  693,  where  the  same  difference  is  taken.  The 
counsel  for  the  plaintiff  in  error  cited  Vavasor's  case  (2  Leon.  223),  as  being  inconsistent 
with  the  decision  of  the  Court  below  on  this  point.  In  that  case,  Nicholas  Ellis,  being 
seised  of  the  manor  of  Woodhall,  leased  it  to  William  Vavasor  and  Elizabeth  his  wife, 
for  the  life  of  the  wife,  with  remainder  to  the  right  heirs  of  the  husband.  The 
husband  made  a  feoffment  in  fee  to  the  use  of  himself  and  his  wife  for  their  lives, 
remainder  to  the  right  heirs  of  the  husband.  The  husband  died,  the  wife  held  the 
land,  and  did  waste  in  a  park,  parcel  [788]  of  the  manor.  "  It  was  moved  to  the 
Court  if  the  writ  of  waste  should  suppose  that  the  wife  held  ex.  dimissione  Nicolai 
Ellis,  or  ex  dimissione  of  her  husband.  It  was  the  opinion  of  the  Court,  that  upon 
this  matter  the  writ  should  be  general,  viz.  that  she  held  ex  hereditate  J.  S.  &c., 
without  saying  more,  either  ex  dimissione  hujus,  vel  illius  ;  for  she  is  not  in  by  the 
lessor,  nor  by  the  feoffees,  Ijut  by  the  Statute  of  Uses,  and  therefore  the  writ  shall 
be  ex  hereditate.  It  was  also  the  opinion  of  the  justices,  that  the  wife  here  is  not 
remitted,  but  that  she  should  be  in  according  to  the  terms  of  the  feoffment." 

This  case  cannot  be  considered  as  a  decision  on  the  point  of  remitter,  being  but  an 
incidental  discussion  upon  a  motion  made  to  ascertain  the  opinion  of  the  Court  on  the 
proper  form  of  making  out  the  writ.  If,  however,  the  case  is  to  be  looked  upon  as  a 
decision  on  the  point,  it  is  at  variance  with  Hawlrei/s  case  (Dyer,  191  b.),  and  must  be 
considered  as  overruled  by  the  subsequent  case  in  3  Leon.  93,  and  the  case  of  Diincombe 
V.  Wiiuijield  (Hob.  254).  But,  secondly,  it  was  contended,  that  there  was  no  remitter 
in  this  case,  because  remitter  was  said  to  be  subject  to  election,  and  in  this  case 
it  was  said  that  William  Woodroffe  had  entered  claiming  under  the  devises  con- 
tained in  the  will  of  George  Woodrolle  the  testator,  and  must  be  considered  as  having 
elected  to  take  under  the  will,  and  to  have  waived  his  claim  to  the  estate  tail.  No 
authority  was  cited  to  shew  that  a  party  can  waive  an  estate  to  which  he  would  be 
remitted,  where  the  remitter  would  enure  to  the  benefit  of  others  as  well  as  himself. 
Littleton's  authority,  s.  695,  is  express,  that  a  disclaimer  in  pais  is  of  no  avail,  and 
the  reasons  assigned  by  I)o(lderi(lge,  as  stated  in  the  note  in  Dyer,  351,  explain  satis- 
factorily the  grounds  of  this  rule  of  law.  In  that  case,  land  in  socage  tenure  was 
given  to  a  man  and  his  wife  in  tail,  with  remainder  to  the  heirs  of  the  husband  in 
fee;  [789]  they  have  issue  ;  the  husband  levied  a  fine,  with  proclamations,  to  his  own 
use,  and  then  by  will  devised  the  land  to  his  wife  foi'  life,  and  the  remainder  to  a 
stranger  in  fee,  with  a  condition  to  pay  a  rent  out  of  the  land  ainuially,  with  a  clause 
of  distress.  He  died,  the  wife  entered,  claiming  an  esUito  for  life,  paid  the  rent 
according  to  the  will,  and  then  died.  The  question  aiose,  whether  the  issue  in  tail 
or  the  remainderman  was  entitled  to  tiie  land.  The  Court  held  that  the  tenant  in 
tail  was  barred,  for  that  his  mother  had  w.iived  the  estate  tail  ;  .-ind  even  if  she  had 
not,  the  conveyance  of  the  estate  tail  must  necessarily  be  made  as  heir  of  the  body  of 
his  father  as  well  as  his  mother,  so  that  the  fine  with  proclamations  levied  by  the 
father  barred  the  entail.  In  the  margin  of  the  case  is  this  note  : — The  wife  in  this 
case  had  an  election,  whether  she  would  be  in  of  her  remitter  or  not ;  because,  if  she 
had  been  remitted,  this  would  not  be  beneficial  to  any  other ;  l)ecause  the  fine  of  the 
baron  barred  the  issue  and  all  others.  This  reason  was  given  by  Dodderidge.  We 
agree,  therefore,  with  the  Court  below  in  thinking  that  the  disclaimer  was  unavailing 
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to  prevent  the  remitter.  But  it  was  further  objected,  that  there  could  be  no  remitter 
in  this  case  to  William  Woodroffe,  on  the  ground  that  his  entry  was  barred  by  the 
Statute  of  Limitations.  The  answer  given  in  the  Court  below  to  this  objection  appears 
to  us  to  be  satisfactory,  for  we  agree  with  that  Couit  that  the  right  of  entiy  in  this 
case  must  be  considered  as  having  fir.st  accrued  on  the  death  of  George  Woodrofte, 
the  testator,  in  1779  ;  for  up  to  that  time  there  never  was  any  available  right  of  entry 
in  any  person,  and  it  could  not  be  the  intention  of  the  statute  to  take  away  the  right 
of  entry,  unless  an  available  right  of  entry  had  descended  on  some  person  who  had 
neglected  to  take  advantage  of  it,  for  which  Peniston's  case  (Noy,  46)  is  an  authorit}'. 
The  entry,  therefore,  made  by  [790]  William  Woodrofle  in  1790  was  within  the  time 
limited  by  statute.  It  appears  to  us,  therefore,  that  after  William  Woodroffe  had 
eiiteied  into  possession  under  the  defeasible  title  derived  under  his  uncle's  will,  having 
at  that  time  a  right  of  entry  into  one  undivided  moiety  of  the  land  as  heir  in  tail  of 
that  moiety,  he  must  be  considered  as  having  been  remitted  to  his  better  estate  as  to 
that  moiety,  and  as  to  that  moiety  a  good  title  is  deduced  to  the  lessors  of  the  plaintiff 
below.  But  it  is  next  to  be  considered  what  is  the  effect  of  the  state  of  circumstances 
appearing  on  the  special  verdict  upon  the  other  moiety  of  the  estate,  to  which  Mrs. 
Walker  at  that  time,  namely,  in  1790,  had  a  claim  as  heir  in  tail. 

It  was  contended,  on  l)ehalf  of  the  defendants  in  error,  that  William  Woodroffe 
and  Ann  Walker  being  parceners,  and  William  Woodroffe  being  remitted  to  his 
better  estate,  Ann  Walker  was  remitted  also.  No  authoritj'  was  cited  to  shew,  that 
where  a  defeasible  estate  in  lands  is  cast  upon  a  man  who  has  in  him  an  elder 
and  better  title  to  a  moiety,  the  remitter  of  him  to  his  elder  title,  as  to  the  one 
moiety,  operates  as  a  remitter  to  another  party  entitled  to  the  other  moiety  as 
coparcener  with  him.  If  we  consider  the  matter  independently  of  authority,  there 
appears  no  ground  for  holding  that  there  is  a  remitter  in  such  a  case.  It  is  said  in 
Littleton,  s.  659,  that  a  lemitter  takes  place  when  a  man  has  two  titles  to  lands  and 
tenements,  one  a  more  ancient  title,  and  another  a  more  latter  title  ;  and  if  he  come 
to  the  land  by  a  latter  title,  the  law  will  adjudge  him  to  be  in  by  force  of  the  elder 
title,  because  the  elder  title  is  the  more  sure  and  more  worthy  title.  In  the  present 
case  there  is  no  such  concurrence  of  titles ;  Mrs.  Walker  having  no  defeasil)le  estate 
east  upon  her,  but  simply  a  title  to  an  estate  tail  by  descent.  It  is  said,  with  refer- 
ence to  estates  diseontiiuied  (Littleton,  s.  661),  that  the  principal  cause  why  the  heir 
in  such  [791]  cases  shall  be  said  to  be  in  his  remitter,  is,  for  that  there  is  not  any 
person  against  whom  he  may  sue  his  writ  of  formed  on  :  for  against  himself  he  cannot 
sue,  and  he  cannot  sue  against  any  other,  for  none  other  is  tenant  of  the  freehold. 
But  no  such  reason  for  remitter  exists  in  the  present  case,  since  Mrs.  Walker  might 
have  asserted  her  right  to  the  estate  by  a  simple  entry  without  more,  so  that  the 
reason  for  remitter  seems  to  fail  entirely.  It  may  he  urged,  that,  after  the  entry  of 
William  Woodroffe  in  this  case,  Mrs.  Walker  ought  to  be  considered  as  being  actually 
in  possession  of  her  moiety,  for  which  the  case  of  Smales  v.  Dale  (Hobart,  120)  may  be 
cited.  In  that  case,  William  Watson  was  seised  of  the  lands  in  question,  and  had 
issue  Allen  Watson  and  Anne  Watson  by  one  wife,  and  William  Watson  by  another, 
and  devised  the  land,  being  holden  in  knight's  service  of  the  Queen,  to  his  wife  during 
widowhood,  the  remainder  to  William  the  3'ounger  son,  and  died,  and  his  wife  entered 
into  all  the  lands.  Allen  made  no  actual  entry  into  the  lands,  but  died  without  issue  ; 
and  the  question  was,  whethei'  the  entry  of  the  widow  into  the  lands  did  work  to  an 
actual  entiy  to  Allen  the  heir  for  his  third  part,  whereof  he  was  tenant  in  common 
with  the  widow,  the  devise  as  to  that  third  part  being  void.  The  entry  in  that  case 
was  made  by  the  widow  generally,  but  the  Court  did  not  confine  itself  to  what  was 
strictly  necessary  to  the  decision  of  the  case  ;  for  it  was  said  that  ''the  entry  of  one 
tenant  in  common  might  be  in  three  manners  :  either  in  the  name  of  herself,  or  her 
fellow,  (which  were  most  clear) ;  or  generally,  (as  this  case  is),  which  shall  be  always 
taken  according  to  right,  as  being  under  construction  of  law,  and  therefore  ever  con- 
strued lawful ;  or  lastly,  entry  claiming  all  expressly,  which  yet  cannot  dispossess  her 
fellow,  for  her  possession  is  over  all  lawful,  as  well  before  such  claim  [792]  as  after ; 
so  that  there  is  no  possession  altered  by  such  claim,  and  then  a  sole  claim  without 
more  can  never  change  the  possession,  and  without  a  change  of  possession  it  remains 
as  before  ;  and  therefore  a  copartner,  joint  tenant,  or  tenant  in  common,  can  never 
be  disseised  by  his  fellow  but  by  an  actual  ouster."  The  Couit  held,  on  these  grounds, 
that  the  entry  of  the  widow  operated  as  an  actual  entry  by  Allen,  so  as  to  exclude 
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his  brother  of  the  half-blood.  The  law  is,  however,  laid  down  differently  in  Co.  Litt. 
373  b.,  where  it  is  said,  "  Here  it  is  to  be  understood,  that  when  one  coparcener  doth 
enter  into  the  whole,  this  doth  not  divest  the  estate  which  descends  l)v  the  law  to  the 
other,  unless  she  that  doth  enter  clairaeth  the  whole,  and  taketh  the  profits  of  the 
whole,  for  that  shall  divest  the  freehold  in  law  of  the  other  parcener."  But  even 
supposing  the  positions  laid  down  in  the  case  of  Smales  v.  Dale  to  be  correct  to 
the  full  extent  to  which  they  are  laid  down,  the  relations  of  coparceners  to  each 
other  have  been  varied  by  the  statute  3  &  4  Will.  4.  c.  27,  s.  12.  By  that  section 
it  is  enacted,  that,  where  any  one  or  more  of  several  persons  entitled  to  any  lands  as 
copiirceners,  &c.,  shall  have  been  in  possession  of  the  entirety,  or  more  than  his  or 
their  undivided  share  or  shares  of  such  land,  for  his  or  their  own  benefit,  or  for  the 
benefit  of  any  pereon  or  persons  other  than  the  person  or  persons  entitled  to  the 
other  share  or  shares  of  such  land,  such  possession  shall  not  be  deemed  to  have  been 
the  possession  of  such  last-mentioned  person  or  persons,  or  any  of  them.  This 
statute  has  been  decided,  in  the  case  of  CuUey  v.  Doc  d.  Tai/hrson  (11  Ad.  &  El.  1016), 
to  have  a  relation  back,  so  far  as  relates  to  the  objects  of  the  act,  and  to  have  the 
effect  of  making  their  possessions  separate,  from  the  time  when  they  first  became 
coparceners,  joint  tenants,  or  tenants  in  common.  Since  the  passing  of  that  statute, 
[793]  therefore,  the  possession  of  the  land  by  one  coparcener  cannot  be  considered 
as  the  possession  of  his  coparcener ;  nor,  consequently,  can  the  entry  of  one  have  the 
effect  of  vesting  the  possession  in  the  other.  It  remains  to  be  considered,  whether 
William  Woodroffe,  by  his  entry  and  continuance  in  possession  until  the  right  of  entry 
of  Mrs.  Walker  and  her  descendants  was  barred,  is  to  be  deemed  to  have  gained 
a  fee  simple  by  wrong  to  his  own  use.  It  may  be  admitted,  that  if  a  party  enters  on 
laud  by  disseisin  or  abatement,  and  holds  it  adversely  to  the  party  entitled  for  a 
sufficient  length  of  time  to  bar  the  right,  he  will  have  gained  an  indefeasible  estate 
in  fee  simple  by  wrong  to  his  own  use,  or  to  the  use  of  another,  if  the  disseisin  were 
made  to  the  use  of  another,  for  which  sec  Littleton,  s.  278,  where  it  is  said,  "If  two 
or  three,  &c.  disseise  another  of  any  lands  or  tenements  to  their  own  use,  then  the 
disseisors  are  joint  tenants.  But  if  they  disseise  another  to  the  use  of  one  of  them, 
then  they  are  not  joint  tenants  ;  but  he  to  whose  use  the  disseisin  is  made  is  sole 
tenant,  and  the  others  have  nothing  in  the  tenancy,  but  are  called  coadjutors  to  the 
disseisin."  The  present  case,  however,  is  not  to  be  likened  to  a  case  of  disseisin,  for 
William  Woodroffe,  when  he  entered  as  devi.see  under  the  will  of  George  Woodroffe, 
entered  under  a  title  which,  though  defeasible,  was  good  until  it  was  defeated.  The 
nature  of  the  estate  which  George  Woodroffe  the  testator  po.ssessed,  and  which  he 
devised  by  his  will,  is  explained  in  the  case  of  Machell  v.  Clarke  (2  Lord  Raym.  782), 
where  it  is  said,  "  If  tenant  in  tail  conveys  the  land  entailed  by  bargain  and  sale,  lease 
and  release,  covenant  to  stand  seised  to  the  use  of  another,  and  dies,  a  base  fee  passes 
by  the  conveyance,  atid  the  estate  continues,  until  it  is  avoided  by  the  issue  in  tail 
by  entry."  The  base  fee,  though  defeasible,  is  not  to  be  considered  as  a  wrongful 
[794]  estate,  an<l  it  h;is  all  the  incidents  of  a  rightful  estate  until  defeated.  If  the 
issue  in  Uiil  neglects  to  make  an  entry  so  long  that  his  right  of  entry  is  gone,  this 
continuance  of  possession  by  parties  claiming  under  the  base  fee  cannot  alter  the 
nature  of  the  estate  ;  but  we  think  its  effect  is  to  bar  the  claim  of  the  issue  'in  tail, 
and  so  render  the  base  fee  indefeasible,  and  thereby  to  confirm  and  corroborate  the 
estates  of  those  who,  under  the  limitations  to  which  the  base  fee  is  subject,  are  entitled 
to  successive  portions  of  the  fee,  not  to  extinguish  or  vary  those  limitations. 

The  result  of  our  opinion  therefore  is,  that,  as  far  as  regards  the  moiety  of  the 
estate  which  Mrs.  Walker  was  at  one  time  entitled  to  have  recovered,  the  base  fee 
was  never  defeated,  and,  as  to  that  moiety,  that  the  judgment  of  the  Court  below 
ought  to  be  reversed,  and  judgment  given  for  the  plaintiff  in  error;  but,  as  to  the 
other  moiety,  that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

Judgment  accordingly. 

[795]     Memoranda. 

Early  in  this  Vacation,  Lord  Lyndhurst  resigned  the  Great  Seal,  which  was 
delivered,  for  the  second  time,  to  the  Right  Hon.  Lord  Cottenham,  with  the  title  of 
Lord  Chancellor. 

Sir  Frederick  Thesiger  and  Sir  Fitzroy  Kelly  resigned  their  otlices  of  Attorney- 
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General  and  Solictor-General  to  the  Queen,  and  were  respectively  succeeded  by  Sir 
Thomas  Wilde,  Kiit.,  and  John  Jervis,  Esq.  (Pat.  Free). 

On  the  6th  of  July,  Lord  Chief  Justice  Tindal  died,  after  a  few  days'  illness. 

The  Attoiney-General  (Sir  Thomas  Wilde)  was  appointed  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas  in  his  room : — and  thereupon 

Mr.  Jervi.s  succeeded  to  the  office  of  Attorney-General,  and  David  Dundas,  Esq., 
one  of  her  Majesty's  Counsel,  was  appointed  the  Solicitor-General.  Both  were  subse- 
quently knighted. 

Mr.  Serjeant  Talfourd  and  Mr.  Serjeant  Manning  were  appointed  her  Majesty's 
Serjeants. 

On  the  14th  of  September,  Mr.  Justice  Williams  died  suddenly,  at  his  seat  in 
Suflblk. 

Mr.  Justice  Erie  was  thereupon  transferred  from  the  bench  of  the  Court  of  Common 
Pleas  to  that  of  the  Court  of  Queen's  Bench  :  and  Edward  Vaughan  Williams,  of  [796] 
Lincoln's  Inn,  Esq.,  was  appointed  a  Judge  of  the  Court  of  Common  Pleas  in  his  room. 
He  was  first  called  to  the  degree  of  the  coif,  and  gave  rings  with  the  motto  "  Legura 
servi  ut  liberi :  "  and  he  afterwards  received  the  honour  of  Knighthood. 

Shortly  before  the  commencement  of  Michaelmas  Term,  Charles  Buller,  Lincoln's 
Inn,  Esq.,  was  appointed  one  of  her  Majesty's  Counsel. 

End  of  Trinity  Vacation. 


KEPORTS  of  CASES  ARGUED  and  DETERMINED 
in  the  COURTS  of  EXCHEQUER  and  EX- 
CHEQUER CHAMBER,  from  Michaelmas 
Term,  10  VICT.,  to  Easter  Term,  10  VICT.,  both 
inchisive.  By  R.  MEESON,  Esq.,  and  W.  N. 
WELSBY,  Esq.,  of  the  Middle  Temple,  Barristers- 
at-Law.     Vol.  XVI.     London,  1849. 


[1]    Reports  of  Cases  Argued  and  Determined  in  the  Courts  of  Exchequer 
AND  Exchequer  Chamber,  Michaelius  Term,  10  Victoria. 

Price  and  Another,  Executors  of  John  Price,  Deceased  v.  Woodhouse  and 
Another.  Xov.  11,  1846. — In  trespass  for  taking  chattels,  if  the  flefendant 
justifies  the  seizure  under  a  heriot  custom,  the  plaintiff  may  reply  de  injuria  absque 
tali  causa.  And  if  there  are  several  pleas  chiiming  several  heriots  in  respect  of 
different  tenements,  one  replication  de  injuria  will  suffice. 

[S.  C.  4  D.  &  L.  286 ;  16  L.  J.  Ex.  41.     See  further,  1  Ex.  559.] 

Trespass  quare  clausum  fregit,  by  the  plaintiffs  as  executors  of  John  Price.  The 
second  count  alleged  that  the  defendants  broke,  &c.,  a  close  and  building  of  the 
plaintiffs,  as  such  executors,  &c.,  being  parcel  of  a  certain  farm  there,  called  Hergest 
Court  farm,  in  the  occupation  of  the  plaintiffs  as  such  executors,  i^c,  and  known  and 
called  the  Fold  or  Farm-yard  there,  and  a  certain  stable  there,  and  continued  therein, 
and  then  seized  and  took  certain  chattels  of  the  plaiiitiffs  as  such  executors,  &c., 
to  wit,  two  horses  of  great  value,  ifec,  and  kept  forcil)le  possession  thereof  till  the 
plaintiffs  as  such  executors,  &c.,  in  order  to  regain  possession  thereof,  were  forced, 
&c.,  to  pay  £50. 

Fifth  ]jlea.  And  for  a  further  plea  to  the  second  count,  as  to  the  breaking,  &c.,  the 
building,  iVc,  and  continuing  theiein  and  seizing  and  taking  parcel  of  the  said  goods,  &c., 
to  wit,  one  horse,  and  carrying  away,  and  keeping,  and  de[2]-taining  the  same,  the 
defendants  say,  that,  before  and  at  the  time  of  the  death  of  the  said  J.  Price  in  the 
declar.ation  mentioned,  and  before  the  .said  time  when  &c.,  in  that  count  mentioned,  one 
J.  G.  W.  was,  and  still  is,  lord  of  the  manor  of  E.  H.,  in  the  county  of  11.,  and  that  the 
said  J.  Price,  Ijcfore  and  at  the  time  of  his  death,  was  seised  in  his  demesne  as  of  fee  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  of  and  in  a  certain 
customary  tenement  then  and  still  being  jjarcel  of  the  said  manor,  demised  and 
demisable  by  copy  of  the  court  rolls  of  the  said  manor,  accoiiliiig  to  the  custom  of  tlie 
said  manor,  to  wit,  of  a  certain  tenement,  consisting  of  divers,  to  wit,  three  acres  of 
arable  land,  formerly  held  with  a  certain  messuage  and  garden,  called  and  known  as 
the  Upper  House,  which  said  tenement  was  and  is  situate  in  the  parish  of  K.,  in  the 
county  aforesaid,  and  within  the  manor  aforesaid.  And  the  defendants  say,  that 
within  the  same  manor  there  now  is,  and  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  continually  hath  been  an  ancient  custom  there  used  and  approved, 
and  the  lord  of  the  said  manor  hath  seized  and  taken,  and  been  accustomed  to  seize 
and  take,  and  still  ought  to  seize  and  tiike,  upon  and  after  the  death  of  every  tenant 
dying  seised  in  his  demesne  as  of  fee  of  any  customary  tenement  withiu  the  same  manor, 
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held  of  and  at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  demised 
and  demisable  as  aforesaid,  in  respect  of  such  tenement  whereof  such  tenant  hath  died 
so  seised,  the  best  beast  which  was  of  the  said  tenant  at  the  time  of  his  death,  as  and 
for  and  in  the  name  of  a  heriot  custom.  And  the  defendants  further  say,  that,  before 
the  said  time  when  &c.  in  the  said  second  count  mentioned,  to  wit,  on  &c.,  the  said 
John  Price,  so  being  tenant  of  the  said  tenement  as  aforesaid,  died  so  seised  thereof 
as  aforesaid,  whereupon  afterwards,  to  wit,  at  the  said  time  when  &c.,  in  the  said 
second  count  mentioned,  the  defendants,  as  the  servants  of  the  said  J.  G.  W.,  so  then 
being  lord  of  the  manor  as  afoiesaid,  and  by  his  com-[3]-mand,  broke  and  entered  the 
said  close  and  building  in  the  said  second  count  mentioned,  for  the  purpose  of  seizing  and 
taking  the  best  beast  which  was  of  the  said  J.  Price,  deceased,  at  the  time  of  his  death, 
as  and  for  a  certain  heriot  in  respect  of  such  tenement  aforesaid,  whereof  the  said 
J.  Price  died  so  seised  as  aforesaid,  and  then  continued  therein  for  that  purpose  for 
a  short  time,  to  wit,  for  such  time  as  was  necessary  for  choosing,  seizing,  and  taking 
the  said  beast,  and  no  longer,  and  thereupon  then  also,  to  wit,  at  the  said  time  when 
&c.,  as  the  servants  of  the  said  J.  G.  W.,  and  by  his  said  command,  seized  and  took 
a  certain  horse,  being  one  of  the  said  horses  in  the  said  second  count  mentioned,  the 
said  horse  then  being  a  beast  which  was  of  the  said  J.  Price,  deceased,  at  the  time  of 
his  death,  and  carried  away  and  detained  the  same  as  and  for  and  in  the  name  of  a 
heriot  custom  for  and  in  respect  of  the  said  tenement  aforesaid,  whereof  the  said 
J.  Price  died  so  seised  as  aforesaid,  for  the  cause  aforesaid,  as  they  lawfully  might ; 
quiB  sunt  eadem,  &c.     Verification. 

The  sixth  plea  stated  the  testator  to  have  died  seised  of  another  customary  tene- 
ment, called  Flood  Gates  Bridge,  in  the  same  manor  and  parish,  held  of  the  same 
manor,  and  justifying  the  taking  of  the  other  horse  as  a  heriot  custom  in  respect  of 
that  tenement. 

Replication  to  the  fifth  plea  took  issue  on  the  custom,  and  then  new  assigned,  that 
the  defendants,  at  the  said  time  and  place  when  and  where,  &c.,  in  the  second  count 
mentioned,  seised  and  took  the  residue  of  the  said  goods,  &c.,  of  the  plaintifTs,  as  such 
executors,  in  that  count  mentioned,  of  the  value  therein  alleged,  to  wit,  the  other  of 
the  said  two  horses  therein  mentioned,  such  other  then  being  different  from  the  said 
horse  in  the  fifth  plea  mentioned,  and  then  with  force  and  arms  unlawfully  carried 
away  the  same,  and  kept  and  detained  forcible  possession  thereof  during  the  time  in 
that  behalf  in  the  second  count  mentioned  ;  which  .same  trespasses  so  newly  assigned 
are  other  and  different  trespasses  than  [4]  the  said  trespasses  in  the  said  fifth  plea 
mentioned,  and  therein  attempted  to  be  justified  ;  wherefore,  &c. 

Like  replication  to  the  sixth  plea,  and  new  assignment  to  that  plea. 

The  plea  in  bar  to  the  new  assignment  to  the  fifth  plea,  justified  the  taking  in 
respect  of  the  tenement  at  Flood  Gates  Bridge,  in  the  same  way  as  in  the  sixth  original 
plea.  The  plea  in  bar  to  the  new  assignment  to  the  sixth  plea,  justified  in  like 
manner  the  taking  in  respect  of  the  tenement  of  Upper  House,  as  in  the  fifth 
original  plea. 

Replication  to  pleas  to  new  assignment.  And  as  to  the  general  pleas  of  the 
defendants  by  them  secondly  and  lastly  above  pleaded  to  the  said  trespasses  above 
newly  assigned,  the  plaintiffs,  admitting  that  the  said  J.  G.  W.  was  lord,  and  that  the 
said  J.  Price  was  and  died  seised  as  in  those  pleas  respectively  mentioned,  say  that 
the  defendants  of  their  own  wrong,  and  without  the  residue  of  the  said  cause  by  them 
in  their  .said  last-mentioned  pleas  severally  and  respectively  above  alleged,  committed 
the  trespasses  secondly  and  lastly  above  newly  assigned,  modo  et  forma,  as  the  plaintiff's 
have  above  thereof  complained  :  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  a  replication  ought  to  have  been  pleaded 
separately  to  each  of  the  said  pleas,  and  not  one  replication  to  both.  That  the  replica- 
tion, even  taken  as  separately  applicable  to  each  of  the  pleas,  attempts  to  put  in  issue 
several  material  and  traversable  allegations  in  such  plea,  and  is  multifarious.  That 
the  defendants  by  their  said  pleas  respectively  claim  an  interest  in  and  title  to  the 
subject  matter  of  the  alleged  trespass,  antecedent  to  the  committing  of  the  trespasses 
themselves,  and  that  the  replication  de  injuria  suS,  propria  is  inapplicable  to  such  a  plea. 
Joinder  in  demurrer. 

Hugh  Hill,  for  the  defendants,  in  support  of  the  demurrer.  The  replication  de 
injuriS,  is  inapplicable,  for 'the  pleas  do  not  consist  merely  of  matter  of  excuse,  but 
of  matter  of  [5]  interest,  viz.  the  lord's  interest  in  the  chattels.     Such  alleged  interest 
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should  have  been  specially  traversed  in  the  replication,  and  not  involved  in  a  general 
issue  de  injuna.(a)'  But,  in  this  ease,  the  plea  disclosed  "authority  given  by  law  "  to 
seize,  derived  from  the  plaintitt's'  testator,  who  had  consented  to  become  tenant  to  the 
defendant  by  copy  of  court  roll.  Now,  Salter  v.  PurcMl  (1  Q.  B.  197,  219),  which 
was  acted  on  in  Bowler  v.  Nicholson  (r)  and  Milner  v.  Myer.t  (15  Law  J.,  (N.  S.),  Q.  B., 
157,  Hil.  1846),  shew  that  such  authority  is  not  the  subject  of  a  general  replication, 
for  the  reason  given  in  SaUi'i  v.  Purchell  (1  Q.  B.  220),  viz.  "that  the  facts  pleaded 
lying  equally  in  knowledge  of  plaintiff'  and  defendant,  there  is  no  reason  for  compelling 
the  defendant  to  prove  them,  unless  the  plaintiff  thinks  proper  to  deny  them  by  a 
special  traverse."  [Parke,  B.  That  last  position  was  doubted  in  Sclhy  v.  Bardons 
(3  B.  &  Ad.  1,  13).  In  Milner  v.  Mi/ers,  the  plaintitl'  had  contracted  with  the  defendant 
that  Bosvile  should  enter,  so  that  the  authority  relied  on  by  the  defendant  arose  out 
of  a  relation  created  by  the  act  of  the  parties.(_(/)]  The  only  difference  here  is,  that  the 
plaintifts  are  executors  of  the  person  who  gave  the  authority,  but,  being  in  possession, 
they  might  have  declared  in  their  own  right.  [Parke,  B.  The  plaintiffs  must  be 
taken  to  know  whether  the  authority  alleged  to  be  derived  from  them  is  true  or  not. 
I  take  that  to  be  the  principle  of  the  third  resolution  in  Crogate's  case  (8  Rep.  66,  67), 
as  to  replying  to  such  an  authority  specially.]  An  executor  [6]  is  supposed  to  have 
knowledge  of  his  testator's  contracts.  [.Vlderson,  B.  The  terms  of  the  third  resolution 
in  C'rogatex  case  are,  authority  or  power  mediateh'  or  immediatelv  derived  "  from  the 
plaintiff,"(a)-  without  adding  "or  those  through  whom  he  claims."  It  however 
proceeds,  "  The  same  law  of  an  authority  given  by  the  law,  as  to  view  waste,  &c." 
Parke,  B.  One  of  the  cases  quoted  by  Lord  Coke  to  support  the  last  position  is  the 
Year  Book,  12  Edw.  4,  10  b.,  but  there  the  issue  involved  the  disseisin  of  the  lessor.(i) 
The  chattel  being  vested  in  the  executors,  they  have  no  power  which  is  not  derived 
from  their  testator,  .so  that  the  same  principle  of  pleading  is  involved.] 

Keating,  contra.  If  a  replication  de  injuria  is  at  all  admissible  in  this  case,  one 
such  replication  is  sufficient  to  put  in  issue  both  pleas,  for  the  absque  residuo  causse 
refers  to  every  thing  in  each  of  them,  in  the  nature  of  a  general  issue.  Comyns's 
Digest,  Pleader  (F.  24),  citing  1  Leonard's  Rep.  124;  Fish  v.  Brocket  (Dyer,  182  a., 
pi.  54,  Blaster  Term,  2  Eliz.) ;  Curtis  v.  Baieman  (Siderfin,  39  ;  13  Car.  2).  Nor  does  the 
plea  aver  any  such  "  matter  of  interest  whatsoever  "  in  a  chattel,  as  brings  this  within 
the  second  resolution  in  Crogate's  case  (8  Rep.  67  a.).  Chief  Baron  Comyns,  in  his 
Digest,  tit.  Pleader  (F.  19),  adopts  Brook's  Abridgment,  tit.  De  son  tort  demesne, 
pi.  5,  10  (/),  where  it  is  said,  that,  in  trespass,  if  the  defendant  by  plea  justifies  the 
taking  for  a  heriot,  the  general  replication  de  son  tort  demesTie  is  good.  The 
authorities  cited  by  Brook  are,  the  Year  Book,  44  Edw.  3,  13,  38  Edw.  3,  7:  and 
those  authorities  expressly  apply,  though  cases  of  heriot  service,  in  which  the  [7]  lord 
might  distrain  or  seize  ;  for  in  both  the  lord  seized. (i/)^  Indeed,  it  would  seem  that 
the  lord  must  seize  for  a  heriot  custom,  inasmuch  as,  until  he  has  elected  which  beast 
to  seize  as  in  his  judgment  the  best,  and  has  seized  accordingly,  he  has  no  property  in 
any  particular  animal,  so  as  to  be  able  to  maintain  trover  for  it :  Ahinglon  v.  Lipsromhe 
(1  Q.  B.  776).  Then  there  is  here  none  of  that  species  of  interest  which,  in  Selhy  v. 
Bardons  (3  B.  &  Ad.  1,  13),  Parke,  J.,  understood  Lord  Coke  to  mean,  viz.  an  "interest 
in  or  title  to  chattels  averred  in  the  plea,  and  existing  prior  to  and  independently  of 
the  act  complained  of,  which  interest  or  title  would  be  in  issue  on  the  general  replication." 

(a)'  See  judgment  of  Parke,  J.,  in  3  B.  &  Ad.  13,  Selby  v.  Bardons.  Affirmed  in 
error,  3  Tyr.  430,  S.  C. 

(c)  12  Ad.  &  E.  341.     See  judgments  of  Littledale  and  Patteson,  .Is. 

(q)  As  to  the  authority  being  claimed  bv  custom,  see  Mortimer  v.  Moore,  15  Law  J., 
(N.  S.),  Q.  B.,  1 18  ;  Com.'  Dig.  Pleader  (F."20) ;  Kitchen,  447  ;  12  Mod.  581.  As  to 
reservation  of  a  heriot,  see  Doe  d.  Ihwilas  v.  Lock,  2  Ad.  Ik.  ?].  742. 

{af  See  Tyrwhitt  on  Modern  Pleading,  &c.,  609,  610,  613  ;  also  5  Ad.  k  E.  238. 

(J)  See  another  comment  of  the  same  learned  judge,  on  12  Ed.  4,  10  b.,  in  3  Ad. 
&  E.  13,  Sellnj  v.  Bardons. 

(/)  Cited  also  in  Kitchen  on  Courts,  447;  Watkins  on  Copyholds,  1st  ed.  168; 
2nd  ed.  180. 

(o)'  See  Odifiam  v.  >>mith,  Cro.  Eliz.  589  ;  Peter  v.  Kmll,  id.  32 ;  Brook  Ab., 
tit.  Heriot,  pi.  2,  9;  33  Edw.  3,  7;  KiUhen,  203;  Plowd.  96;  1  Hul.str.  101; 
3  Mod.  231 ;  14  Vin.  301 ;  Doe  d.  Lord  Egremont  v.  Gi-azebrook,  4  Q.  B.  406. 
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Pakke,  B.  What  was  so  laid  down  in  that  case,  had  reference  to  poor  rates,  tolls, 
&c.  The  real  question  here  is,  whether  there  exists  in  this  manor  such  a  custom  as  is 
pleaded.  If  there  is  no  such  custom,  it  is  difficult  to  see  why  the  new  assignments 
and  pleas  to  them  were  adopted.  The  authorities  cited  from  Brook's  Abridgment  are 
precisely  in  point,  to  shew  the  replication  de  injuria  to  be  proper. 

The  other  Barons  concurred. 

The  plaintifl's  had  leave  to  amend  on  payment  of  costs  ;  otherwise 

Judgment  for  the  defendant. 


[8]  Benton  and  Another  v.  Polkinghorne.  Nov.  20,  1846. — After  judgment 
for  defendant  on  demurrer  to  one  of  several  counts,  the  plaintiff  took  out  a  side- 
bar rule  to  discontinue  the  action  generally,  (see  Keg.  Gen.,  Hi!.,  2  Will.  4,  art. 
106).  The  defendant's  costs,  not  of  the  demurrer  only,  under  3  &  4  Will.  4,  c.  42, 
s.  34,  but  of  the  whole  action,  were  taxed  on  the  rule  to  discontinue,  treating 
that  rule  as  the  termination  of  the  action,  and  were  received  by  defendant's 
attornies  as  defendant's  costs  "on  discontinuance  of  the  action."  Judgment 
was  entered  up  on  the  record  for  the  defendant  on  the  first  count  only  : — Held, 
that  the  discontinuance,  being  issued  after  judgment  without  leave  of  the  Court, 
was  irregular,  and  that  the  judgment  was  also  irregular.  The  judgment  was  set 
aside  without  costs. 

Assumpsit.  The  declaration  contained  a  special  count,  with  indebitatus  counts. 
Demurrer  to  the  first  count,  and  plea  of  non-assumpsit  to  the  residue.  On  the  8th  of 
June,  1846,  the  defendant  had  judgment  on  the  demurrer,  and  the  rule  for  judgment 
was  served  on  the  plaintiff's  attorney.  On  the  10th,  a  side-bar  rule  to  discontinue 
the  action  generally  was  taken  out  with  costs,  to  be  paid  by  the  plaintitls  within  four 
days,  or  the  defendant  to  be  at  liberty  to  sign  judgment  of  nonpros,  (see  Keg.  Gen., 
Hilary,  2  Will.  4,  art.  106).  At  the  taxation  on  the  11th,  the  defendant's  attorney 
tendered  to  the  taxing  Master  his  bill  of  costs,  and  the  rule  for  judgment,  in  order 
to  have  the  costs  taxed  on  that  rule  under  3  &  4  Will.  4,  c.  42,  s.  34.  The  costs  were 
not  marked  on  it.  The  defendant  objected  that,  as  the  judgment  was  not  final,  costs 
could  not  be  taxed  on  that  rule,  but  on  the  rule  to  discontinue,  which  had  terminated 
the  action.  The  Master  acceded  to  that  argument,  and  gave  his  allocatur  on  the 
original  rule  to  discontinue  for  the  amount  of  the  costs,  including  not  only  such  as 
the  defendant  was  entitled  to  on  the  demurrer,  but  also  those  of  the  whole  action. 
On  the  r2th,  the  costs  were  paid,  the  defendant's  attornies  specifying  them  in  their 
receipt  to  be  defendant's  costs  "on  discontinuance  of  the  action."  The  other  counts 
were  left  undisposed  of.  Judgment  was  entered  up  of  record  on  the  first  count  for 
the  defendant.  A  second  action  was  immediately  commenced,  and  the  plaintiffs 
declared  for  the  breach  of  contract  before  intended  to  have  been  declared  on,  and  also 
for  a  subsequent  breach  of  it.  The  defendant  pleaded  to  the  first  breach  the  judgment 
recovered,  and  demurred  specially  to  the  rest.  On  the  1st  of  July,  a  summons  to  set 
aside  the  demurrer  as  frivolous  was  discharged  without  costs.  On  the  6th  of  July,  the 
declaration  was  amended  on  payment  of  costs  of  the  amendment  (not  in  [9]-cluding 
costs  of  appearing  by  counsel),  with  liberty  to  the  defendant  to  plead  de  novo. 

On  the  11th  of  July,  the  plaintiffs  took  out  a  summons  in  the  original  action  for 
setting  aside  the  final  judgment  for  irregularity,  on  the  ground  of  its  appearing,  by 
the  final  judgment-roll,  that  the  final  judgment  was  signed  on  the  8th  of  June,  the 
demurrer  to  the  first  count  not  having  been  argued  till  the  8th  of  June,  on  which 
last-mentioned  day  the  rule  for  judgment  was  dated,  and  also  on  the  ground  that  the 
defendant  was  not  entitled  to  any  final  judgment;  and  why  the  judgment-roll  or 
record  of  the  said  judgment  should  not  be  taken  oft'  the  file,  and  the  defendant  pay 
the  costs  of  the  application. 

At  chambers,  leave  was  given  to  apply  to  the  Court ;  and  accordingly 

Crompton  moved  to  set  aside  the  final  judgment  signed  in  the  original  action,  for 
irregularity,  on  four  grounds  : — first,  that  it  was  signed  after  the  rule  to  discontinue 
the  whole  action  had  been  issued  ;  secondly,  that  it  was  signed  as  of  the  5th  of  June, 
though  the  demurrer  was  not  argued  till  the  8th  ;  thirdly,  that  the  judgment  had 
been  signed  at  all  events  for  costs  on  the  whole  record  ;  and,  fourthly,  that  it  was 
waived,  by  the  defendant's  having  received  "  costs  as  on  discontinuance  of  the  action." 
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A  rule  was  granted  on  terms  of  payment  of  costs,  and  on  producing  an  atHdavit  of 
merits,  and  on  reading  an  office  copy  of  the  roll  of  the  judgment  carried  in  by  the 
defendant. 

Lush  shewed  cause.  The  question  is,  whether  the  plaintiff's  could  discontinue 
after  the  defendant  had  judgment  on  demurrer,  as  the  first  breach  in  the  second  action 
was  laid  in  the  same  terms  with  the  breach  on  which  judgment  had  lieen  given  for 
the  defendant  on  demurrer.  That  judgment  was  pleaded  as  a  bar  :  for  it  could  be 
got  rid  of  by  a  side-bar  rule  to  discontinue  generally.  That  rule  [10]  might  have 
been  confined  to  the  counts  left  undisposed  of,  and  to  which  there  was  no  demurrer. 
Tidd,  9tli  ed.,  679,  says,  "A  rule  to  discontinue  is  nevci'  granted  after  peremptory 
rule  for  judgment  on  demurrer."(a)  [Parke.  B.  There  is  no  doubt  that,  after  judg- 
ment or  a  general  verdict,  a  rule  to  discontinue  generally  is  irregulai-,  unless  granted 
on  special  application  for  that  purpose,  and  on  payment  of  costs.  Could  a  discontinu- 
ance be  had  as  to  part  I  A  nolle  prosequi  may  be  had  either  as  to  the  whole  or  part.] 
The  defendant  never  waived  the  judgment  on  demurrer,  which  he  had  obtained.  If 
the  judgment  is  not  a  bar,  the  plaintiff's  may  reply.  In  Newton  v.  Uolfwd  (1  C.  B. 
141),  the  pleas  in  trespass  for  false  imprisonment  were,  first,  not  guilty,  and,  secondly, 
a  justification  under  a  ca.  sa.  The  plaintifl'  replied,  the  breaking  open  an  outer-door ; 
and,  on  rejoinder,  the  defendant  had  a  verdict  on  the  first,  and  the  plaintiff  on  the 
othei'  issue  ;  but  the  defendant  was  held  entitled  to  the  general  costs  of  the  cause. 
[Pollock,  G.  B.  There  is  no  such  thing  as  a  partial  discontinuance  of  an  action.  You 
say  that  that  proceeding  was  irregular;  but  that  you  agreed  to  it  as  far  as  it  was 
available,  not  thinking  it  worth  while  to  come  to  the  Court  to  set  it  aside.] 

Crompton,  contra,  for  the  plaintiffs.  The  plaintiffs  cannot  be  fixed  by  the  old 
judgment  as  to  part  of  the  record  ;  when  upon  the  roll,  it  is  a  judgment  on  the  whole 
record.  The  defendant  goes  for  costs  of  the  action,  including  the  discontinuance, 
and  not  for  the  costs  of  the  demurrer  only.  Any  irregularity  in  taking  out  a  rule 
to  discontinue,  without  leave  of  Court,  has  been  waived  by  the  defendants.  In 
Mayor,  (Cr.  of  Macdeafield  v.  Gee  (14  M.  &  W.  470),  the  plaintiff's  got  judgment  on 
demurrer  to  one  special  plea,  and  taxed  the  costs  thereof.  [11]  They  then,  by  side- 
bar rule,  discontinued  on  payment  of  costs,  under  the  rule  of  Hil.,  i  Will.  4,  art.  106  ; 
but  nothing  shews  that  the  defendants  would  get  final  judgment  for  the  costs  till  the 
termination  of  the  suit,  e.g.  by  his  entering  judgment  of  discontinuance  on  the  record. 

Pollock,  C.  B.  There  is  great  irregularity  on  both  sides.  The  plaintiffs  could 
not  have  a  rule  to  discontinue  after  the  judgment  on  demurrer,  and  could  not 
discontinue  less  than  the  whole  action. 

Pakkk,  B.  The  judgment  which  had  been  entered  up  is  clearly  irregular  as  it 
stands,  and  could  only  have  been  so  entered  on  the  supposition  that  the  rule  to 
di.seontinuc,  which  had  been  issued,  was  irregular. 

The  other  Barons  concurring,  the  judgment  was  set  aside  without  costs  on 
either  side. 

Kule  accordingly. 


Robinson,  Clerk  v.  Puruav.  Nov.  11,  1846. — Since  5  &  6  Will.  4,  c.  74,  if  any 
tithe,  oblation,  or  composition  not  excepted  in  7  &  8  Will.  3,  c.  6,  or  exceeding 
£10  yearly  value,  due  from  any  one  person,  is  in  arrear,  it  must  be  proceeded 
for  before  two  justices.  And  if  the  title  of  the  claimant,  or  liability  of  the  party 
sought  to  be  charged  is  undisputeil,  two  years'  arrears  may  be  there  recovered  ; 
whereas,  if  such  title  or  liability  is  denied  viva  voce  before  the  justices,  or  at  any 
time  in  writing,  the  claimant  may  proceed  by  suit  in  equity,  and  recover  six 
years'  arrears. 

The  following  case  was  sent  by  Vice-Chancellor  Wigram  for  the  opinion  of  this 
Court. 

The  plaintiff  is  the  rector  of  the  parish  of  Saint  Andrew,  Holborn,  which  parish 
is  partly  in  the  city  of  London,  and  partly  in  the  county  of  Middlesex,  and  the 
plaintiff  was  instituted  and  inducted  to  the  said  rectory  in  the  month  of  June,  1838  ; 

(a)  Citing  2  Saund.  73,  note  (1) ;  Turner  v.  Turner,  1  Salk.  179. 
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and,  as  such  rector,  the  plaintiff  is  entitled  to  certain  customary  annual  payments  in 
lieu  of  tithe,  payable  by  the  occupiers  of  certain  ancient  dwelling-houses  situate  in 
that  part  of  the  parish  of  Saint  Andrew,  Holborn,  which  [12]  lies  in  the  county  of 
Middlesex.  The  defendant,  at  the  time  the  plaintiff'  was  instituted  and  inducted  to 
the  said  rectory,  was,  and  to  the  time  of  filing  the  bill  in  Chancery  after  mentioned, 
continued  to  be,  and  still  is,  the  occupier  of  an  ancient  dwelling-house  situate  in  that 
part  of  the  parish  of  Saint  Andrew,  Holborn,  which  lies  in  the  county  of  Middlesex 
(7  &  8  W.  3,  c.  6,  therefore  applied,  notwithstanding  s.  5),  and  the  plaintiff',  as  such 
rector,  claimed  to  receive  from  the  defendant  the  annual  sum  of  10s.,  as  a  customary 
annual  payment  payable  by  the  defendant  as  the  occupier  of  the  said  ancient  dwelling- 
house  ;  and  the  plaintiff,  pieviously  to  the  summons  after  stated,  caused  several 
applications  to  be  made  to  the  said  defendant  for  such  payment,  which  the  defendant 
refused  to  comply  with,  but  did  not  state  the  ground  of  his  refusal ;  and,  at  the  date 
of  the  said  summons,  more  than  two  years'  arrears  of  the  annual  payments  were  due. 

On  the  24th  March,  1841,  the  plaintiff'  caused  the  defendant  to  be  summoned 
under  the  provisions  of  the  acts  of  Parliament,  7  &  8  Will.  3,  c.  6,  53  Geo.  3,  c.  127, 
and  5  &  6  Will.  4,  c.  74,  before  two  justices  of  the  peace  for  the  county  of  Middlesex, 
for  the  purpose  of  enforcing  the  payment  from  the  defendant,  under  the  summary 
power  of  the  said  acts,  of  two  years'  arrears  of  the  said  annual  payment  of  ten  shillings. 

The  defendant  attended  such  summons,  and,  upon  the  hearing  thereof,  denied  the 
legal  right  of  the  plaintiff'  to  the  payment,  on  the  ground  that  such  payment  was  in 
itself  illegal  and  unjust,  and  also  that  the  dwelling-house  occupied  by  the  defendant, 
upon  which  the  said  payment  was  charged,  was  not  in  fact  liable  thereto  ;  and  the 
defendant  also,  upon  the  hearing  of  the  said  summons  before  the  justices,  verbally 
protested  against  their  jurisdiction  and  authority  to  make  any  order  upon  such 
summons,  upon  both  the  grounds  aforesaid,  and  also  upon  the  ground  that  more  than 
[13]  two  years'  arrears  of  the  said  payments  were  due.  Notwithstanding  such  protest, 
the  justices  made  an  order  upon  the  defendant  for  payment  of  the  sum  of  £1,  being 
two  years'  arrears  of  the  said  annual  payment,  and  5s.  costs  :  but  allowed  such  order 
to  stand  over  for  fourteen  days,  in  order  to  give  the  defendant  a  fortnight's  time,  in 
combination  with  others,  to  consider  whether  he  would  dispute  the  principle  of  the 
tithes  claimed. 

The  defendant  did  not,  within  the  fourteen  days,  make  any  communication  to  the 
plaintiff  upon  the  subject  of  the  order,  and,  at  the  expiration  of  the  fourteen  days, 
the  order  was  served  upon  the  defendant,  and  applications  were  subsequently  made 
to  him  for  payment,  but  he  refused  to  comply  therewith,  and  continued  up  to  the 
tiling  of  the  bill  in  Chancery,  after  mentioned,  still  fully  to  deny  the  plaintiff's  title, 
on  the  same  grounds  as  he  had  alleged  before  the  justices. 

The  plaintiff's  solicitor  wrote  and  sent  to  the  defendant  a  letter,  dated  the  10th  day 
of  December,  184 J,  proposing  that  a  bill  in  equity  should  be  forthwith  filed  against  a 
number  of  the  parties  refusing  to  pay,  to  be  selected  by  arrangement  among  them- 
selves, in  order  that  the  legal  right  of  the  plaintiff'  might  be  decided  in  a  proper 
manner,  and  requesting  an  answer  on  or  before  the  10th  of  January  then  next.  The 
defendant  received  this  letter,  but  did  not  return  any  reply  thereto,  or  take  any 
notice  thereof. 

On  the  2nd  July,  1842,  the  plaintifl"'s  solicitor  wrote  and  sent  to  the  defendant  a 
letter,  stating  that  a  bill  in  equity  had  been  drawn  by  counsel,  who  had  written  an 
opinion  thereon,  containing  suggestions  as  to  the  mode  of  conducting  the  suit  and 
defence,  and  that  the  plaintiff  acquiesced  in  such  suggestions,  and  a  copy  of  such 
opinion  was  sent  with  the  said  letter. 

The  defendant  received  the  said  letter  and  copy  of  opinion,  but  did  not  reply 
thereto  or  take  any  notice  thereof. 

On  the  20th  July,  1842,  the  payment  not  being  then  [14]  made,  the  plaintiff  filed 
a  bill  in  Chancery  against  the  defendant  to  recover  four  years'  arrears  and  upwards, 
of  the  tithe  payments  which  were  then  due;  and  on  the  2nd  November,  1842,  the 
defendant  put  in  his  answer  thereto,  and  therein  stated,  that  he  did  not  question  the 
plaintifl"s  legal  right,  according  to  the  laws  then  in  force,  to  have  the  payment  in 
question  made  to  him  by  the  defendant ;  but  the  defendant  insisted  that  the  plaintiff's 
only  remedy  was  under  the  statutes  before  referred  to. 

The  questions  for  the  opinion  of  the  Court  are, 

1st.  Whether,  at  the  time  of  tiling  the  bill,  the  plaintiff  was  entitled  to  institute 
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a  suit  iu  equity  for  tliu  recovery  of  the  arrears  of  the  annual  payment  of  ten  shillings 
due  to  him  from  the  defendant. 

2nd.  Whether  the  plaintiff  would  have  been  so  entitled,  if  the  defendant  had  not 
disputed  the  pUiintiti's  title  as  aforesaid,  or  been  summoned  before  the  justices,  regard 
being  had  to  the  fact  that  more  than  two  years'  arrears  were  due  at  the  time  of  filing 
the  bill.(rt) 

The  case  was  now  argued  by 

Martin,  for  the  plaintiff.  Stat.  5  &  6  Will.  4,  c.  74,  after  shortly  mentioning 
stats.  7  &  S  Will.  3,  c.  6,  53  Geo.  3,  c.  127,  as  to  tithes  in  general,  and  7  &  8  Will.  3, 
c.  34,  and  1  Geo.  1,  c.  6,  as  to  Quakers,  declares  in  the  preamble  that  it  is  highly 
expedient,  and  would  further  tend  to  prevent  litigation,  if  in  the  cases  and  with  the 
exceptions  thereinafter  mentioned,  all  claimants  (viz.  of  tithes  not  exceeding  £10  in 
amount  due  from  an}^  one  person)  were  restricted  to  the  respective  remedies  provided 
by  the  recited  acts,  and  enforces  the  proceedings  before  magistrates  already  sanctioned 
by  those  acts,  subject  to  a  proviso  in  [15]  sect.  I,  that  nothing  in  it  shall  extend  to 
any  case  iu  which  the  actual  title  to  any  tithe,  oblation,  composition,  modus,  due,  or 
demand,  or  the  rate  of  such  composition  or  modus,  or  the  actual  liability  or  exemption 
of  the  property  to  or  from  any  such  tithe,  &c.,  "shall  be  bona  fide  in  question."  Here 
the  defendant,  when  before  the  justices,  denied  the  plaintiff's  legal  right  to  compel 
payment  on  two  grounds :  first,  that  the  claim  was  illegal  ;  and  next,  that  the 
dwelling-house  in  his  occupation  in  respect  of  which  it  was  made,  was  not  in  fact 
chargeable  to  such  payment.  Those  objections,  in  his  mouth,  must  be  taken  to  be 
either  true  in  fact,  or  at  least  bona  fide  made  at  the  time.  Nor  was  it  requisite  to 
state  in  the  case  that  he  had  bona  fide  objected  to  it,  for  the  tithe  owner  had 
not  persisted  in  acting  on  the  justice's  order,  notwithstanding  the  objection.  Had 
he  done  so,  then,  even  had  the  objection  proved  futile,  the  question  whether  it  had 
been  made  bona  fide  would  still  have  remained,  and  the  Court  would  have  hesitated 
to  deal  with  it:  see  Hex  v.  Chapelwardens  of  Milnmv  (5  M.  &  Sel.  248).  But  the 
defendant's  bare  assertion  before  the  justices  in  denial  of  his  liability,  or  of  the 
claimant's  title  to  the  tithe  payment,  would  not  prevent  them  from  adjudicating, 
unless  by  evidence  they  should  be  satisfied  that  a  bona  fide  ground  to  (|uestion  that 
title  existed. (i)  Lord  Tenterden  supports  this  view  by  his  judgment  in  Rex  v. 
Wrvttedey  (1  B.  &  Adol.  648). 

The  next  question  is,  whether  what  took  place  before  the  justices,  In'ought  the 
case  within  the  proviso  in  5  &  (5  Will.  4,  c.  74,  just  mentioned,  so  as  to  oust  their 
jurisdiction,  and  entitle  the  tithe  owner  to  proceed  by  the  ordinary  remedies  at 
common  law.  The  answer  must  depend  on  the  construction  of  that  and  two  earlier 
acts.  Stat.  7  &  8  Will.  3,  c.  6,  enabled  the  owner  of  small  tithes  and  com-[16]- 
positions  for  their  offerings,  oblations,  or  obvcntions,  "not  amounting  to  the  yearly 
value  of  40s.  due  from  any  one  person,"  to  proceed  before  justices,  who,  however,  by 
sect.  6,  are  not  to  hear  any  such  complaint  concerning  such  tithes,  itc.  thereafter  due, 
unless  it  shall  bo  made  within  the  space  of  two  years  next  after  the  times  that  the 
same  tithes,  iVrc,  did  become  due  or  payable.  That  act  left  the  common  law  remedy 
for  such  tithe  payments,  after  the  two  years  had  elapsed,  with  an  o])tion  to  adopt  it 
in  the  first  instance.  [Rolfe.  B.  Sect.  14  did  not  oust  the  tithe  owner  of  his  right 
to  procceil  at  conuiion  law.]  By  stat.  53  Geo.  3,  c.  127,  the  justices  received  power 
to  deal  witii  all  tithes  in  like  manner ;  for,  by  sect.  4,  they  are  to  determine  all  com- 
plaints Ujuching  tithes,  oblations,  and  compositions,  "  where  the  same  shall  not  exceed 
ilO  in  amount  from  any  one  person,"  subject  to  all  the  provisions  of  stat.  7  &  8  Will.  3, 
c.  6 ;  and  b)'  sect.  5,  no  action  or  suit  to  recover  the  value  of  any  tithes  is  to  be 
brought,  except  in  six  years  from  the  time  they  became  due.  Next,  it  is  enacted  by 
5  &  6  Will.  4,  c.  74,  s.  1,  that  no  suit  shall  be  instituted  "in  any  of  his  Majesty's 
courts  in  P^ngland  now  having  cognizance  of  such  matter,"  (in  which  expression  the 
ecclesiastical  courts  are  now  expressly  included,  by  4  &  5  Vict.  c.  36  (see  3  Stephen's 
Coram.  708)),  "for  or  in  respect  of  any  tithes,  oblations,  or  compositions,  withheld, 

(a)  Copies  of  the  magistrates'  order  and  the  letters  dated  the  10th  of  December, 
1841,  and  the  2nd  of  July,  1842,  and  the  opinion  of  counsel  therein  referred  to, 
accompanied  this  case,  and  wcie  to  lie  referred  to  by  either  parly,  if  necessary. 

(h)  See  the  judgment  of  Lord  EUcnborough  in  Rex.  v.  Milnrow,  and  Rex  v.  Jeffreys, 
1  B.  &  Cr.  604. 
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of  or  under  the  yearly  value  of  £10,"  (except  in  the  cases  provided  for  by  7  &  8  Will.  3, 
c.  6,  and  53  Geo.  3,  c.  127),  but  that  all  complaints  tpuching  the  same  shall  (except 
in  the  case  of  Quakers)  be  heard  and  determined  only  under  the  powers  and  provisions 
contained  in  stats.  7  &  8  Will.  3,  c.  6,  and  53  Geo.  3,  c.  127,  "in  such  and  the  same 
manner  as  if  the  same  were  therein  set  forth  and  re-enacted,"  subject  to  the  proviso 
already  stated,  that  nothing  in  the  act  shall  apply  to  cases  where  the  actual  title  to 
any  tithe,  &c.  "shall  be  bona  tide  in  question."  [Parke,  B.  That  provi.so  has  the 
same  effect  in  respect  to  4  &  5  Vict.  c.  36.]  The  [17]  defendant  will  urge,  that  if 
the  claim  to  tithe  of  or  under  the  yearly  value  of  £10  is  not  made  before  the  justices 
within  the  two  years,  it  is  altogether  gone  ;  whereas  the  plaintiff  contends,  that  for 
the  two  years  after  the  tithe,  &c.  undei'  the  £10  yearly  value  becomes  due,  the  tithe 
owner  is  confined  to  proceedings  before  justices,  but  after  the  lapse  of  that  time  has 
his  remedy  in  equity.  [Pollock,  C.  B.  Stat.  53  Geo.  3,  c.  127,  applies  to  tithes 
accruing  due  in  more  than  two  years,  if  not  exceeding  £10  in,  value.]     Stat.  5  & 

6  Will.  4,  c.  74,  above  cited,  includes  tithes  of  more  than  £10  yearly  value.  [Alder- 
son,  B.  If  we  were  at  liberty  to  reject  theVord  "  yearly, "(a)i  the  whole  would  be 
consistent.  Under  the  stat.  53  Geo.  3,  c.  127,  the  tithe  owner  was  enabled  to  go 
before  two  justices  within  two  years ;  but  if  he  chose  to  wait  till  that  time  had 
elapsed,  he  might  go  to  the  ordiuary  courts.  Kolfe,  B.  Another  difficulty  is,  that, 
b}'  5  &  6  Will.  4,  c.  74,  the  tithe  owner  is  to  proceed  according  to  the  provisions  of 

7  &S  Will.  3,  c.  6,  and  53  Geo.  3,  c.  127,  which  are  incorporated  with  it.  Now  those 
acts  restrain  the  plaintiff  from  recovering  above  £10  altogether.  Parke,  B.  The 
effect  would  be  to  deprive  the  tithe  owner,  of  four  years'  payments,  if  he  has  let  them 
run  in  arrear  for  six  years  from  indulgence  or  other  reason.  Pollock,  C.  B.  Does 
stat.  5  &  6  Will.  4,  c.  74,  mean  that,  if  four  years  payments  of  tithes  under  £10 
yearly  value  are  due,  there  shall  be  no  proceeding  at  all  touching  those  of  the  first 
and  second  years,  but  that  all  proceedings  shall  be  had  according  to  the  two  previous 
statutes,  viz.  before  justices  ?] 

The  Attorney-General,  contra.  First,  the  act  of  7  &  8  Will.  3,  c.  6,  applies  to 
small  tithes  of  forty  shillings  yearly  value,  except  in  London,  by  sect.  3 ;  or  where 
prescription  is  insisted  on  by  a  tithe  payer  in  writing.  Where  the  title  to  the  [18] 
tithe  is  in  question,  the  proceedings  before  justices  may,  by  sect.  7,  be  removed  by 
certiorari ;  and  by  sect.  6,  no  complaint  shall  be  heard  where  the  claim  had  arisen 
more  than  two  years  before.  Next,  stat.  53  Geo.  3,  c.  127,  s.  6,  is  a  general  statute 
of  limitations  on  the  recovery  of  all  tithes,  whatever  their  amount.  Neither  act  pro- 
vided a  remedy  in  this  case,  as  appears  from  the  preamble  of  5  &  6  Will.  4,  c.  74, 
which  recites  that  it  would  be  expedient  if  in  the  cases,  and  with  the  exceptions 
thereinafter  mentioned,  claimants  were  restricted  to  the  remedies  provided  by  those 
acts.((i)-  Stat.  5  &  6  Will.  4,  c.  74,  has  no  exceptions,  but  plainly  enacts  that  a  tithe 
owner  shall  not  sue  in  the  superior  courts  for  tithe,  except  it  exceeds  £10  in  value. 
Stat.  53  Geo.  3,  c.  127,  contains  no  powers  for  recovering  tithe  in  arrear,  and  that 
gets  rid  tf  the  difiiculty ;  for  it  means,  that,  if  the  yearly  value  is  under  £10,  the 
proceeding  shall  be  under  7  &  8  Will.  3,  c.  6,  which  is  only  incorporated  into  5  &  6 
Will.  4,  c.  74.  But  the  latter  act  expressly  enacts,  by  sect.  I,  that  there  shall  be  no 
suit  in  the  superior  courts  at  all,  except  in  the  cases  there  provided.  Sect.  6  of 
7  &  8  Will.  3,  c.  6,  is  a  limitation,  not  on  the  subject  of  jurisdiction,  but  merely  on 
the  exercise  of  it  by  the  justices  :  King  v.  Wakefidd  ( 1  Burr.  485).  The  object  of  the 
legislature  may  be  to  prevent  arrears  of  tithes,  the  right  as  to  which  is  undisputed. 
[Kolfe,  B.  That  would  be  reasonable  ;  but  a  party  may  run  several  years  in  arrear  by 
disputing  his  liability,  and  then  it  would  be  unreasonable  to  shut  out  the  claim  of  any 
such  arrears  if  limited  to  six  years.]  Fat/ton  v.  Watson  (3  Q.  B.  658)  has,  at  least 
incidentally,  decided  this  point.  [Parke,  B.  It  was  not  expressly  raised  there.]  If 
the  tithe  is  to  be  claimed  according  to  5  &  6  Will.  4,  the  remedy  is  only  before  the 
justices.  It  is  manifestly  intended,  that,  where  there  is  no  dispute,  the  tithe  owner 
cannot  recover  more  than  two  years'  value  in  any  event.  No  appli-[19]-cation  of  the 
act  would  remain,  if  a  tithe  owner,  by  l^'ing  by  just  over  two  years,  or  for  six  years, 
and  allowing  the  tithe  to  get  in  arrear,  could  reserve  his  right  to  file  a  bill  for  tithes 

(a)i  The  terms  "yearly  value"  occur  in  7  &  8  Will.  3,  c.  6,  s.  1,  and  5  &  6  Will.  4, 
c.  74,  s.  1. 

{of  See  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  s.  81. 
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of  or  under  £10  yearly  value.  [Alderson,  B.  Supposing  there  to  be  no  dispute  as 
to  the  tithe  owner's  title,  and  the  question  before  the  justices  to  be  merely  whether 
the  amount  has  been  paid  or  not,  which  is  clearly  within  their  jurisdiction,  you  say 
he  cannot  in  any  case  recover  above  two  years'  arrears  there  or  in  any  other  court. 
Kolfe,  B.  The  proviso  in  sect.  1  of  -5  &  6  Will.  4,  c.  74,  is  to  exclude  the  option  a  tithe 
owner  previously  had,  of  proceeding  either  before  justices  for  tithe  not  exceeding  £10, 
or  by  suit  in  equity.  Parke,  B.  The  same  proviso  also  excludes  a  suit  in  the 
ecclesiastical  court,  since  4  &  5  Vict.  c.  36] 

Further,  whatever  might  be  the  effect  of  the  defendant's  statement  before  the 
justices,  they  adjudicated  that  he  was  liable,  and  ordered  him  to  pay.  That  order  is 
in  force,  for  though  the  title  to  the  tithe  was  in  question,  the  defendant  has  not  sued 
out  a  certiorari  under  1  &  6  Will.  3,  c.  6,  s.  7.  Manser  v.  2\iyhr  («)'  shews  that  the 
effect  of  making  the  order  was  to  prevent  the  plaintiff'  from  going  into  equity. 
[Pollock,  C.  B.  If  the  justices  interfered  without  jurisdiction,  the  party  might  treat 
their  act  as  null.]  Under  this  proviso,  the  plaintiff' can  only  have  a  remedy  in  equity 
when,  at  the  time  of  hliiig  his  bill  for  tithe,  there  is  a  bona  fide  question  as  to  his  title 
to  it,  and  a  claim  in  writing  delivered  by  the  party  charged  to  the  justices,  according 
to  sect.  8  of  7  &  8  Will.  3,  c.  6,  before  they  proceed  at  all  or  during  their  proceedings. 
[Alderson,  B.  The  defendant  here  says.  My  house  is  not  in  the  district  in  question, 
and  accordingly  you  have  no  right  to  charge  it  with  this  payment.  That  was  the 
point  in  Beresford  v.  Newtmi  (1  C.  M.  &  K.  90i  ;  5  Tyr.  432).  Before  the  provision  [20] 
of  5  &  6  Will.  4,  c.  74,  s.  1,  that  point  could  not  have  been  raised  at  all.] 

]>astly,  the  defendant's  notice  to  the  justices,  that  he  disputed  the  title  to  the 
tithe,  was  not  in  writing  under  s.  8,{«)-  so  that,  had  he  moved  for  a  certiorari,  he 
would  have  been  met  by  proof  that  no  question  of  title  had  been  raised  according  to 
7  &  8  Will.  3,  c.  G,  s.  8.  He  cited  Rex  v.  IVakefield  (1  Burr.  48.5).  [Parke,  B.  Before 
the  justices,  you  say  the  claimant  had  no  title,  and  drive  him  to  tile  his  bill,  and  now 
you  say  that  you  never  disputed  his  title  in  any  valid  manner.]  A  defendant  may, 
under  7  &  8  Will.  3,  waive  his  objection,  if  it  has  not  been  delivered  in  writing. 
[Alderson,  B.  That  writing  was  intended  to  give  the  tithe  owner  time  to  consider 
whether  he  should  go  before  a  magistrate,  or  to  other  courts,  as  he  might  then 
do.  I  agree,  that,  if  both  parties  consent,  magistrates  may  try  the  existence  of 
a  modus.] 

Martin  replied. 

Poi.i.oCK,  C.  B.  We  have  to  put  the  best  construction  we  can  on  three  acts  of 
Parliament,  7  &  8  Will.  3,  c.  6  ;  53  Geo.  3,  c.  127  ;  and  5  &  G  Will.  4,  c.  74,  which  at 
various  intervals  have  been  engrafted  on  each  other.  Whatever  difficulty  may  arise 
in  the  due  exposition  of  such  a  class  of  statutes,  I  believe  that  the  task  of  so  framing 
them  anew  as  to  be  free  from  objection  is  still  more  arduous,  especially  where,  instead 
of  re-casting  them  entirely,  the  system  is  followed  of  reciting,  amending,  and  partially 
adopting  those  which  have  preceded.  The  first  question  put  to  us  by  the  Vice- 
Chancellor  appears  to  raise  the  point,  whether  a  claimant  of  tithe  is  entitled  to  file  a 
bill  in  equity  for  more  than  two  years'  arrears  of  ancient  composition  for  tithe,  where 
he  began  proceedings  before  justices  at  a  time  [21]  when  no  moie  than  two  years' 
arrears  were  due,  but  was  there  met  by  a  denial  of  his  title,  and  of  the  party's  liability 
to  pay  in  respect  of  the  tenement  charged.  And  I  am  of  opinion  that  the  tithe  owner 
is,  under  such  circumstances,  entitled  to  that  remedy  in  equity,  extending  to  all  arrears 
for  not  exceeding  six  years  next  before  filing  the  bill.  I  do  not  think  it  requisite 
to  go  through  the  acts,  because  the  question  has  been  sutKciently  canvassed  at  the 
bar  for  the  purpose  which  the  Vice-Chancellor  had  in  sending  the  case  hither.  How- 
ever, that  the  bar  may  know  the  grounds  of  our  decision,  I  will  state  the  short  ground 
for  answering  the  first  question  in  the  case  in  the  affirmative.  By  .5  &  6  Will.  4, 
c.  74,  s.  1,  and  4  &  5  Vict.  c.  36,  no  suit  or  other  proceeding  caa  be  brought  in  any 
court  having  cognizance  of  tithes,  oblations,  or  compositions  withheld,  of  or  under  the 
yearly  value  of  £10  ;  and  complaints  of  that  nature  are  to  be  heard  and  determined 
only  before  two  justices,  suljject  Xa  the  proviso,  that,  if  the  actual  title  to  the  tithe, 
or  to  the  rate  of  the  composition,  or  the  actual  liability  or  exemption  of  the  property 
sought  to  be  charged,  shall  be  bona  fide  in  question,  nothing  in  the  act  shall  extend 

(o)i  2  Eagle's  Law  of  Tithes,  575  ;  3  Eagle  «fe  Younge's  Tithe  Cases,  1275. 
{flY  Quaere,  if  sect.  8  applied  to  this  particular  claim  or  defence. 
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to  any  such  case.  No  question  about  the  yearly  value  of  the  composition  here  arises ; 
but  after  the  defendant  had  before  the  justices  denied  his  liability  to  pay  in  respect 
of  the  tenement  charged,  I  am  of  opinion  that  they  ceased  to  have  jurisdiction  in 
the  case,  so  that  their  subsequent  order  was  null  and  void,  and  the  claimant  of 
the  tithe,  had  he  enforced  it,  might  have  been  sued  in  trespass.  For  as  against 
the  defendant,  who  made  the  assertion,  we  must  take  it  to  have  been  bona  fide  made. 

On  the  second  question,  which  appears  to  have  been  the  only  one  the  Vice- 
Chancellor  intended  to  raise,  viz.  whether  the  claimant  of  the  tithe  composition  could 
institute  a  suit  for  it  if  more  than  two  years'  arrears  were  due  at  the  time,  it  may  be 
thus  stated  in  other  words  :  Does  the  .single  fact  of  an  arrear  of  tithe  being  due  for  ex- 
[22]-ceeding  two  years,  give  the  owner  of  it  a  right  to  sue  in  equity  to  recover  it?  I 
answer,  no  ;  for  unless  the  title  was  disputed  between  the  parties,  the  mere  fact  of 
letting  the  tithe  run  in  arrear  for  that  period  would  not  give  him  such  right. 

Parkk,  B.  I  entirely  agree  with  the  Lord  Chief  Baron,  and  think  there  is  no 
difficulty  in  the  case  when  it  is  considered.  It  appears  to  me,  that,  after  what  was 
stated  by  the  defe!idant  before  the  magistrates,  the  claimant  of  this  composition  or 
tithe  had  a  right,  if  he  chose,  to  consider  the  title  and  the  liability  of  the  particular 
house  to  be  matters  then  bona  tide  in  question,  though  it  might  have  been  otherwise, 
had  the  claim  been  resisted  in  any  manner  obviously  the  reverse  of  a  grave  denial. 
The  question  whether  the  objection  to  the  claim  was  made  bona  fide,  or  merely  put 
forward  to  oust  the  jurisdiction  of  the  magistrates,  might  be  tried  in  an  action  of 
trespass,  if  the  claimant  of  the  tithe  had  proceeded  further  under  the  acts ;  but  when 
the  party  charged  with  it  seriously  says  he  is  not  liable,  the  tithe  owner  may  take 
him  at  his  word,  and  file  his  bill  against  him,  as  at  common  law  he  was  entitled  to  do : 
for  as  "allegans  suam  turpitudinem  non  audiendus  est"  (4  Inst.  279),  the  tithe  payer 
cannot  be  admitted  on  a  subsequent  occasion  to  say  that  the  title  to  the  composition 
was  not  bona  fide  in  question  before  the  justices  The  next  point  is,  whether  the 
limitation  of  suits  for  tithes,  in  sect  6  of  7  &  8  Will.  3,  c.  6,  applies  to  this  case ;  if  it 
does,  the  consequence  will  be,  that  the  tithe  owner's  only  remedy  is  on  stat.  5  &  6 
Will.  4,  c.  74,  which  prevents  him  from  proceeding  in  any  of  his  Majesty's  courts 
then  having  cognizance  of  the  matter,  for  tithes  withheld  of  or  under£10  yeaily  value. 
Thus,  if  a  claim  within  these  acts  is  not  brought  forward  before  magistrates  within 
two  years,  all  that  accrued  due  before  the  two  j^ears  next  antecedent  to  the  time  of 
the  complaint  is  lost ;  where-[23]-as,  if  it  is  so  brought  forward  within  two  years  after 
the  tithe  is  due,  but  is  then  disputed,  the  claimant  may  file  his  bill  in  equity  within 
six  years  after  the  first  payment  then  in  arrear  became  due. 

Alderson,  B.  This  case  appears  to  me  to  be  clear.  By  the  stat.  7  &  8  Will.  3, 
c.  6,  the  owner  of  small  tithes  was  allowed  to  proceed  before  magistrates  for  amounts 
not  exceeding  40s.,  if  due  within  not  exceeding  two  years.  Stat.  .53  Geo.  3,  c.  127, 
enlarged  the  prior  act,  by  extending  it  to  great  as  well  as  small  tithes,  and  limited 
the  recovery  of  all  arrears  of  tithes  to  six  years.  In  all  other  respects  the  acts 
remained  the  same.  Thus,  before  magistrates,  a  tithe  owner  could  recover  no  more 
than  40s.  or  for  a  longer  time  than  two  years.  Stat.  53  Geo.  3,  c.  127,  extended  the 
enactments  of  7  &  8  Will.  3,  c.  6,  to  all  tithes,  and  substituted  £10  for  40s.  as  the 
amount  recoverable.  Since  which,  5  &  6  Will.  4,  c.  74,  has  provided  for  recovering 
in  like  manner  tithes  and  like  payments  of  or  under  the  yearly  value  of  £10,  still 
saving  the  eases  excepted  by  either  of  the  prior  acts,  and  leaving  their  other  provisions 
as  before.  Taking,  therefore,  7  &  8  Will.  3,  c.  6,  with  the  alterations  thus  efifected 
in  it,  payments  of  this  nature  and  amount  must  now  be  proceeded  for  within  two 
years,  before  justices ;  and  if  the  title  or  liability  is  bona  fide  in  question  at  any  time, 
that  act,  by  s.  8,  is  not  to  apply ;  so  that  the  limitation  of  a  suit  in  a  superior  court 
extends  to  six  years,  and  is  not  confined  to  the  recovery  of  only  two  years'  aricars. 
Next  supposing  there  to  be  no  bona  fide  question  before  justices  as  to  title  or  liability 
to  tithe,  the  proviso  in  sect.  1  of  5  &  6  Will.  4,  c.  74,  applies,  as  does  also  by  relation 
sect.  6  of  7  &  8  ^^'ill.  3.  Thus,  under  the  three  acts,  in  cases  where  neither  title  nor 
liability  to  payment  of  tithe  is  in  question,  there  is  power  to  recover  before  magistrates, 
if  not  all  arrears  which  may  be  due,  at  least  such  as  do  not  at  utmost  amount  to  more 
than  £10  in  the  aggregate,  and  are  due  for  a  [24]  period  less  than  two  years.  On 
the  other  hand,  in  cases  where  any  such  question  is  raised  before  magistrates,  the 
common  law  remedy  remains,  but  limited  to  six  years'  arrears  by  sect.  5  of  53  Geo.  3, 
c.  127.     Every  word  of  the  earlier  acts  receives  effect  on  this  construction.     Then,  to 
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what  extent  is  the  tithe  owner  compelled  to  go  before  magistrates,  instead  of  suing 
in  the  superior  courts  ?  The  answer  is,  that  he  is  so  compelled  in  cases  of  arrears  of 
undisputed  tithe,  of  any  amount  not  exceeding  £10  in  the  aggregate,  as  the  utmost 
value  due  from  any  one  person  ;  and  that  if  such  claim  is  disputed  there,  he  can  sue 
in  equity,  or  the  ecclesiastical  court,  for  no  more,  however,  than  six  years'  arrears. 
As  to  the  title  or  liability  to  payment  of  tithe  being  bona  tide  {(f)  in  question,  the 
claimant  may  say  that  the  tithe  payer  does  not  really  mean  to  deny  the  title  to  the 
tithes,  or  to  assert  his  own  right  to  retain  them,  and  may  give  evidence  to  shew  that 
a  merely  colourable  title  is  set  up.  But  neither  pait}'  can  at  any  time  successfully 
rely  on  his  having  knowingly  stated  a  falsehood  at  some  other  time. 

The  first  of  the  Vice-Chancellor's  questions  will  therefore  be  answered  in  the 
affirmative  ;  and  the  second  in  the  negative,  or  that,  if  the  title  is  not  in  question,  the 
owner  has  no  right  to  sue  in  equity.  I  think,  however,  that  if  a  party  by  letter  denies 
a  claimant's  right  to  tithe,  it  is  "  in  question  "  or  dispute  ;  so  that  a  bill  would  lie 
without  any  necessity  to  summon  the  defendant  before  magistrates  (see  7  &  8  Will.  3, 
c.  6,  s.  S).  ' 

RoLFE,  B.  I  am  desirous  to  guard  myself  against  giving  any  decided  opinion  on 
several  points  raised  in  the  course  of  this  hearing.  At  common  law,  a  tithe  owner 
had  a  right  to  file  a  bill' in  the  courts  of  Exchequer  or  Chancery,  or  to  sue  in  the 
ecclesiastical  courts  for  his  tithe.  To  remedy  the  incon-[25]-veniences  of  such  a  course 
in  cases  of  small  tithes,  stat.  7  iV  t^  Will.  3,  c.  6,  enabled  him,  if  he  chose,  to  go  before 
justices  for  the  recovery  of  such  claims,  if  not  exceeding  40s.  in  amount.  This  prin- 
ciple being  found  useful,  the  same  remedy  was  extended  to  £\0  bj'  53  Geo.  3,  c.  127. 
That  occasionefl  the  anomaly,  that  a  tithe  owner  had  an  option  to  wait  till  more  than 
i/IO  was  due,  and  then  might  file  his  bill  in  equity.  The  later  statute,  5  t*^-  (i  Will.  4, 
c.  74,  after  merely  reciting  these  two  former  statutes,  with  others  immaterial  here, 
added,  "and  whereas  it  is  highly  expedient,  and  would  further  tend  to  prevent 
litigation,  if  in  the  cases,  and  with  the  exceptions  thereinafter-  mentioned,  all  claimants 
of  tithes  (of  the  limited  amount)  were  restricted  to  the  respective  remedies  provided 
by  the  recited  acts."  It  might  have  been  thought  to  be  a  consequence,  that  the 
claimants  would  be  restricted  to  that  remedy  ;  but  it  is  obvious  that  great  ditiiculties 
must  arise  from  so  construing  the  act ;  for  instance,  the  claimant  could  never  recover 
more  th.ui  £10,  or  for  a  longer  teim  than  two  years  ;  whereas,  if  his  title  is  disputed,  he 
has  a  right  to  sue  for  and  recover  six  year.s'  arrears.  I  think  the  word  "  yearly  "  crept 
into  the  act  5  &  G  Will.  4,  per  incuriam,  but  we  cannot  strike  it  out ;  nor  is  injustice 
done  by  retaining  it,  though  difficulties  will  doubtless  arise  in  consequence.  Under 
the  present  circumstances,  I  think  this  plaintitf  may  file  a  bill ;  whereas,  had  no  bona 
tide  question  been  raised  before  the  justices,  he  could  not.  The  i-esult  is,  that  a  tithe 
owner  can  only  resort  to  his  common  law  remedy  wheie  the  tithe  exceeds  £10  a  year, 
or  where  there  has  been  a  bona  tide  dispute,  whether  raised  before  justices  or  not. 

Parke,  B.,  added — In  cases  of  undisputed  tithes,  justices  have  jurisdiction  to 
order  payment  of  two  years'  arrears. 

The  Court  intimated  that  they  should  certify  accordingly  to  Vice-Chancellor 
Wit'ram. 


[26]  Hurley  v.  Bak?;u.  Nov.  !),  1846.  -S.,  the  owner  of  a  farm,  orally  cm])loyed 
defendant  to  sell  it  foi'  him.  Defendant,  without  naming  the  seller,  agiecd,  by 
written  memorandum,  to  sell  the  farm  to  the  plaintiff  for  £2700,  and  gave  iTistruc- 
tions  to  an  attorney  to  prepare  a  contract  of  sale  by  S.  to  plaintiff.  Plaintiff 
paid  defendant  £100  deposit  in  part  of  the  purchase-money,  and  afterwards  signed 
the  contract  for  sale  by  S.  to  himself,  by  which  contract  he  agreed  to  pay  down 
immediately  on  its  execution  £100,  as  a  deposit,  for  which  S.  inidertook  to  pay 
interest  at  £4  per  cent,  till  the  completion  of  the  purchase.  The  contnict  was 
afterwards  rescinded  for  want  of  title  in  the  seller  S.  Defendant,  before  he  had 
notice  of  the  rescinding,  paid  S.  ,£.'50,  and  retjiincd  the  other  £.'J0,  though  without 
the  con.sent  of  S.,  under  an  agreement  by  S.  to  give  him  one  half  of  any  amount 

(o)  As  to  the  term  "bona  fide"  in  an  act,  see  10  Ad.  &  E.  789,  791  ;  3  Bing. 
N.  C.  400;  5  B.  &  Aid.  14G. 
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above  £2600,  which  defendant  might  get  for  the  farm  : — Held,  that  plaintiff' 
could  not  recover  any  part  of  the  £100  from  defendant. 

[S.  C.  16  L.J.  Ex.  273.] 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsit.  At  the  trial,  at 
the  last  Somersetshire  assizes,  before  Piatt,  B.,  it  appeared  that  in  1843,  Salter,  the 
ownei'  of  a  farm  called  Sloughpool,  was  an  old  man  in  bad  circumstances,  and  had 
employed  the  defendant  to  sell  it  for  him.  It  was  accordingly  advertised  by  Gribble, 
an  attorney,  for  sale,  but  was  not  then  sold.  On  the  21st  of  September  in  that  year, 
the  defendant  signed  the  following  memorandum  : — 

"21st  September,  1843.  Memorandum: — E.  Baker  has  agreed  to  sell  Mr.  Hurley 
Sloughpool  estate,  and  two  pieces  of  land,  called  Broadmoor,  all  in  the  parish  of 
Cullompton,  with  the  corn-tithes  or  rent-charge  on  Sloughpool,  as  mortgaged  to  Mr. 
Marker,  on  the  following  conditions,  (and  all  parties  to  execute  a  proper  contract  for 
carrying  the  same  into  effect),  on  which  Mr.  Hurley  has  paid  to  E.  Baker  a  deposit  of 
one  hundred  pounds,  and  to  pay  the  remainder  of  purchase-money  at  Lady-day  next, 
when  he  is  to  have  full  possession,  namely,  £2600,  making  together  £2700  ;  Mr. 
Hurley  to  be  allowed  interest  for  the  one  hundred  pounds  praid,  at  the  rate  of  £4  per 
cent,  per  annum.     Witness  my  hand,  "  E.  Baker." 

Gi-ibble  deposed,  that,  before  the  21st  of  September,  he  had  instructions  from  the 
defendant  to  prepare  a  contract  of  sale  from  Salter  to  the  plaintitf,  which  was  dated 
on  that  day,  but  not  executed  by  either  of  them  till  the  23rd.  It  purported  to  be 
made  between  Mr.  Salter,  of  &c.,  "  for  himself,  his  heirs,  executors  or  administrators, 
of  the  one  part,  and  Eichard  Hurley,  of  &c.,  for  himself,  his  heirs,  &c.  of  the  other 
part.  Wm.  Salter  agreed  to  sell  to  the  said  Richard  [27]  Hurley  the  fee-simple  and 
inheritance  of  the  mes.suage,  tenement,  and  farm  called  Sloughpool,  together  with  the 
rectorial  tithes  of  Sloughpool,  as  mortgaged  to  Mr.  Marker,  also  the  fields  called 
Lower  Moorfield  and  Broadmoor  Common  field,  with  their  and  every  of  their  appurte- 
nances, all  situate  &c.,  and  now  in  the  occupation  &c.,  at  and  for  the  price  or  sum  of 
£2700."  Salter  then  agreed  to  furnish  abstracts  of  title,  &c.,  and  to  execute  a  proper 
conveyance  to  Hurley.  Hurley  was  to  have  the  rents  from  the  26th  of  March,  1844, 
Salter  paying  outgoings  to  that  time  ;  Hurley  not  to  be  entitled  to  possession  till 
payment  of  the  purchase-money.  "And  the  said  E.  Hurley  doth  hereby  agree  with 
the  said  W.  Salter  to  pay  down,  immediately  on  the  execution  of  this  agreement,  the 
sum  of  £100,  as  a  deposit,  for  which  sum  the  said  W.  Salter  doth  hereby  consent  and 
agree  to  pay  interest  at  the  rate  of  £4  per  cent,  per  annum  until  the  completion  of 
the  purchase."  Hurley  next  agreed  to  pay  Salter  £2600,  the  remainder  of  the 
purchase-money,  on  or  before  the  26th  of  March,  1844,  on  having  the  said  conveyance 
executed  to  him,  with  a  good  title  as  aforesaid.  The  agreement  then,  after  stipulating 
some  particulars  as  to  title,  proceeded  thus: — "And  if,  from  any  cause  whatsoever, 
the  said  purchase  shall  not  be  completed  on  or  before  the  26th  of  March,  1844, 
R.  Hurley  shall  from  that  day  pay  interest  for  the  said  purchase-money  after  the  rate 
of  £4  per  cent.,  and  shall  be  entitled,  on  the  completion  of  the  purchase,  to  the  rents 
and  profits  of  the  said  messuages,  lands  and  hereditaments  from  the  same  period." 

On  the  same  21st  of  September,  a  cheque  was  drawn  by  the  plaintiff  for  £100,  in 
favour  of  the  defendant,  and  wa.s  shewn  to  have  been  carried  to  the  defendant's  private 
account  at  the  same  bank  on  which  it  was  drawn.  The  defendant  had  also  admitted 
that  he  had  had  the  £100  from  the  plaintiff.  On  the  30th  of  August,  1844,  the 
defendant  had  notice  that  the  contract  for  sale  was  rescinded  by  both  parties  for  want 
of  title  in  Salter,  the  seller.  The  de-[28]-fendant  was  also  shewn  to  have  acted  for 
the  plaintiff  in  getting  a  tenant  for  the  farm,  in  case  he  should  complete  the  purchase 
of  it.  The  plaintiff  now  sought  to  recover  from  the  defendant  the  £100,  alleging  that 
he  had  paid  that  sum  to  him,  either  as  his  (the  plaintiff's)  agent,  or  as  a  depositary, 
or  at  least  that  he  was  entitled  to  recover  any  sum  not  paid  over  on  this  account  by 
the  defendant  to  Salter  before  the  30th  of  August,  1844.  The  defendant  contended, 
that  the  plaintiti'  should  be  nonsuited,  as  the  final  contract  of  .sale  treated  the  £100 
deposit  as  paid  to  Salter,  charging  him  with  interest  on  it ;  and  a  deposit  had  been 
paid  accordingly  into  his  hands,  notwithstanding  the  memorandum  signed  by  the 
defendant.     The  learned  Judge  inclined  to  nonsuit,  but  expressed  a  wish  to  hear  the 
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defendant's  evidence.  He  therefore  shewed,  by  one  Hill,  that,  in  September,  1843, 
Salter  told  the  defendant  that  he  could  not  sell  the  farm  for  more  than  £2(i00,  and 
begged  the  defendant  to  sell  it  for  him.  The  witness.  Hill,  said  to  the  defendant,  in 
Salter's  presence,  that  Salter  would  give  the  defendant  half  of  whatever  sum  he  could 
obtain  above  that  amount.  The  defendant  then  gave  Salter  a  check  for  £.50,  which 
was  paid  him.  Salter  was  not  called.  The  learned  Baron  then  told  the  jury,  that 
if  the  defendant  had  only  acted  as  Salter's  agent,  and  had  paid  him  the  £50  before  the 
30th  of  August,  1814,  when  the  defendant  had  notice  that  the  contract  had  been 
rescinded,  he  would  not  be  liable  as  to  that  sum.  As  to  the  other  £.50,  he  left  it  to 
the  jur}'  to  say  whether  the  defendant  had  ever  paid  Salter  that  sum  before  he  had 
notice  of  the  rescinding  of  the  contract,  or  whether  Salter  had  assented  to  his  keeping 
it.  The  jury  found  that  he  had  not  so  assented.  The  plaintiff  was  thereupon  non- 
suited with  leave  to  move  to  enter  a  verdict  for  the  plaintiff  for  £100,  or  for  the  £50 
not  shewn  to  have  been  paid  over  to  Salter  bj^  the  defendant. 

Kinglake,  Serjt.,  now  moved  to  enter  a  verdict  for  [29]  the  plaintiff",  pursuant  to 
the  leave  reserved.  At  the  time  of  executing  the  contract  between  Salter  and  the 
plaintiff'  on  the  ■23rd  of  September,  1843,  the  defendant  was  a  depositary  of  the  £100 
previously  paid  him  by  the  plaintiff's  check.  There  is  no  inconsistency  between  the 
memorandum  of  the  21st  of  September  and  the  contract  of  the  23rd.  By  that  contract, 
£100  deposit  was  to  be  paid  between  the  parties,  i.e.  by  the  plaintiff  to  the  defendant, 
who  was  his  agent  in  the  matter  of  the  sale  to  him  by  Salter.  [Parke,  B.  If  the 
money  was  paid  over  to  Salter  by  the  defendant  before  he  had  notice  of  the  rescinding 
of  the  contract,  it  is  immaterial.  If  the  defendant  was  only  agent  of  Salter,  then  he 
has  not  paid  the  second  £.50  over  to  him,  and,  unless  he  is  a  depositary,  is  not  liable 
to  this  action. (r;)]  In  Story  on  Agency,  p.  262,  chap,  x.,  s.  300,  it  is  said,  "If  a 
party  who  has  paid  money  to  an  agent  for  the  use  of  his  principal,  becomes  entitled 
to  recall  it,  he  ma}',  upon  notice  to  the  agent,  recall  it,  provided  the  agent  has  not 
paid  it  over  to  his  principal,  and  provided  no  change  has  taken  place  in  the  situation 
of  the  agent  since  the  payment  to  him  before  such  notice.  The  mere  fact  that  the 
agent  has  passed  such  money  to  account  with  his  principal,  or  that  he  has  made  a  rest 
in  his  accounts,  without  any  new  credit  being  given  to  the  principal,  will  not  be 
sufficient  to  entitle  the  agent  to  retain  the  money  when  the  party  entitled  to  recall  it 
demands  it."  (Jot.  v.  Prentice  (b)  is  one  of  the  cases  there  cited.  [Kolfe,  B.  Here  all 
the  parties  seem  to  have  agreed  that  the  deposit  should  be  paid  to  the  principal.]  In 
Bamford  v.  Shuttleuwth  (11  Ad.  &  E.  926),  the  defendants  were  not  stakeholders,  but, 
in  the  receipt  signed  by  them,  called  themselves  agents  for  the  vendor,  Stott ;  and 
though  Coleridge,  J.,  said  the  paj'ment  over  was  immaterial,  for  the  moment  the 
money  was  in  the  defendant's  hands,  it  was  virtually  in  those  of  the  vendor,  [30]  the 
other  judges  rested  the  decision  against  the  plaintiff  on  the  ground  of  the  payment 
over  having  been  before  notice.  The  defendant  must  have  received  the  money  on 
the  21st  of  September  to  hold  as  agent  of  the  plaintiff  till  a  more  perfect  security  was 
prepared. 

Parke,  B.  I  think  no  rule  ought  to  be  granted.  The  preliminary  contract  keeps 
back  the  name  of  Salter,  so  that  the  defendant  appears  to  be  the  seller  of  the  estate. 
Reading  that  paper  with  the  other,  it  shews  that  the  defendant,  in  the  lirst,  is  in  the 
position  of  Salter  in  the  second.  In  this  state  of  things,  it  appears  that  the  defendant 
was  not  intended  to  be  liable  for  a  return  of  the  deposit ;  for  the  transaction  is  as  if 
the  money  had  been  paid  on  the  21st  to  Salter  himself,  and  as  if  it  had  then  been 
received  by  him,  he  being  to  pay  the  interest  on  it  till  the  purchase  should  be  completed. 
The  cases  as  to  recovering  against  agents  do  not  apply,  for  here  the  plaintiff  has  assented 
to  the  payment  over  to  Salter. 

Aldkkson,  B.  In  this  case  the  money  is  not  paid  to  Baker  by  the  plaintiff,  but 
to  Salter.  The  passage  cited  from  Story  on  Agency  applies  to  cases  where  the  agents 
originally  received  the  money  improperly  ;  for  he  adds,  "  If  a  portion  of  the  money 
has  been  paid  over  to  the  principal  before  notice  of  the  recall,  the  agent  will  not  be 
liable  ;  unless,  indeed,  the  receipt  of  the  money  by  the  agent  was  obviously  fraudulent 
and  illegal,  or  his  authority  to  receive  it  was  known  to  himself  to  be  utterly  void." 
Roi.FE,  B.     I  am  of  the  same  opinion.     The  case  is  just  the  same  as  if  the  payment 

(a)  See  dictum  of  Patteson,  J.,  1 1  Ad.  &  E.  930. 

{b}  3  M.  &  Sel.  344.     See  McCarthy  v.  Colvin,  9  Ad.  &  E.  607. 
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had  been  made  to  Salter  at  first.  It  is  sought  to  charge  the  defendant,  who  acted  on 
the  Slst  for  an  unknown  principal;  but,  two  days  afterwards,  that  principal,  Salter, 
admits — You,  the  defendant,  paid  that  sum  to  me,  and  I  will  pay  interest  for  it.  Then 
how  can  the  [31]  defendant  be  both  1  Had  the  original  payment  been  to  Salter,  and 
he  had  handed  it  over  to  the  defendant,  no  action  would  have  been  maintainable 
against  the  defendant. 

Platt,  B.  concurred. (a) 

Kule  refused,  (i) 

Lloyd  v.  Berkovitz.  Nov.  20,  1846. — Leave  was  given  to  a  defendant  to  move  for 
a  new  trial  after  the  fii'st  four  days  of  a  term  ;  but  the  name  of  the  case  was  not 
inserted  in  the  "new-trial  motion  paper,"  nor  was  any  notice  of  the  circumstances 
given  to  the  plaintiff.  The  plaintifT  signed  judgment  on  the  5th  day  of  the  term. 
A  rule  for  a  nonsuit  or  new  trial  was  afterwards  served  on  the  plaintifl''s  attorney. 
A  rule  was  granted  to  discharge  that  rule,  but  was  ordered  to  stand  over  till  the 
merits  of  the  first  granted  rule  should  be  disposed  of.  The  defendant's  proper 
course  would  have  been  to  have  moved  to  set  aside  the  judgment. 

[S.  C.  16L.  J.  Ex.  278.] 

On  the  10th  of  November,  Kennedy  obtained  a  rule  for  setting  aside  the  verdict 
for  the  plaintiff,  and  entering  a  nonsuit,  or  for  a  new  trial,  which  was  served  on  the 
next  day,  being  the  ninth  day  of  the  term.  The  trial  had  been  before  the  under- 
sheriff  of  Middlesex,  who  gave  leave  to  move  as  above.  The  writ  of  trial  was  return- 
able on  the  17th  of  July,  1846.  The  plaintiff's  attorney,  after  the  expiration  of  the 
first  four  days  of  this  term,  searched  the  rule  office,  and  examined  the  list  of  causes 
kept  there,  in  which  leave  had  been  given  to  move  after  the  four  days.  The  cause 
was  not  entered  in  the  list  called  the  "  New  Motion  Paper,"  at  the  rule  office,  and  no 
notice  was  given  to  the  plaintift"s  attorney  that  leave  had  been  given  to  the  defendant 
to  move  after  the  four  days.  The  plaintift''s  attorney  then  obtained  the  writ  of  trial 
from  the  sheriff"  with  its  return,  and  on  the  7th  of  November  signed  judgment  (see 
Pierce  v.  Dtrry,  4  Q.  B.  635,  641),  giving  the  defendant's  attorney  notice  of  taxation 
for  the  [32]  next  day.  On  the  1 1th,  the  defendant's  attorney  served  a  copy  of  the 
above  rule  on  the  plaintiff"s  attorney.  No  notice  was  given  to  the  under-sheriff'  by 
the  defendant  to  retain  the  writ  of  trial,  without  delivering  it  to  the  plaintiff's  attorney 
after  the  said  four  days  (see  Angel  v.  Ihler,  7  Dovvl.  P.  C.  846). 

On  the  17th  of  Novembei',  Otter  obtained  a  rule  for  discharging  Kennedy's  rule 
of  the  10th  of  November.  The  affidavits  used  for  shewing  cause  stated,  that,  before 
the  first  four  days  of  term  had  expired,  the  defendant's  attorney  informed  the  plaintiff's 
attorney  that  he  had  instructed  counsel  to  move  for  a  nonsuit ;  and  that,  if  it  could 
not  be  moved  in  the  four  days,  it  would  be  inserted  in  the  reserved  list ;  and  that  the 
above  cause  was  so  inserted  in  the  reserved  list  within  the  four  days,  with  the  name 
of  the  counsel  attached  thereto,  as  by  reference  to  the  list  vrould  appear.  [Parke,  B. 
It  is  not  enough  to  put  down  the  name  of  the  case  in  the  list;  notice  of  having  done 
so  must  also  be  given  to  the  opposite  party,  as,  if  he  proceeds  to  sign  judgment,  he 
would  be  entitled  to  the  costs  of  doing  so  {Emhlin  v.  Dartnell,  12  M.  &  \V.  830).] 

Kennedy  shewed  cause  against  Otter's  rule.  In  Lester  v.  Lazarus,{c)  a  motion  for 
new  trial  was  placed  on  the  list  of  those  to  be  moved  after  the  first  four  days  of  a 
term  ;  but  owing  to  the  absence  of  counsel  at  the  time  the  motion  was  called  on  after 
the  four  days  had  elapsed,  the  case  was  struck  out  of  the  reserved  list,  leave  being, 
however,  given  to  move  it  on  a  subsequent  day ;  on  which  day  a  rule  for  a  new  trial 
was  granted  and  served.  But  no  notice  of  these  facts  having  been  given  to  the  other 
side,  execution  had  issued.  But  even  there,  where  the  cause  had  been  struck  out,  the 
Court  made  a  rule  absolute  to  discharge  the  rule  for  a  new  trial,  unless  the  defendant 
paid  the  intermediate  costs  occasioned  by  the  execution,  as  well  [33]  those  of  the 

(a)  Pollock,  C.  B.,  was  absent  owing  to  a  domestic  affliction. 

(h)  See  Rogers  v.  Kelhj,  2  Camp.  123;  Edwards  v.  Hodding,  5  Taunt.  815;  Edden 
V.  Read,  3  Camp.  338  ;  Grai/  v.  Guiicridge,  3  C.  &  P.  40. 

(c)  4  Dovvl.  P.  C.  444  ;  reported  on  another  point  in  2  C.  M.  &  K.  665 ;  T.  & 
Gr.  129. 
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application,  ;ind  ordered  the  execution  to  remain  till  the  latter  rule  was  disposed  of. 
That  case  shews,  that  the  only  question  here  is  as  to  the  terms  on  which  the  rule  is  to 
be  made  absolute.  What  is  to  be  afterwards  done  with  the  judgment  is  another 
point.  In  Doe  d.  Duncan  v.  Edwards  (7  D.  P.  C.  547.  See  12  M.  &  W.  830;  4  M. 
&  Gr.  633),  it  was  held,  that  if  a  motion  for  a  new  trial  is  made  after  the  four  first 
days  of  terra,  pursuant  to  permission  granted  by  the  Court  in  consequence  of  the 
pressure  of  business,  the  party  applying  must  give  notice  of  that  fact  to  the  other 
side,  or  they  may  sign  judgment  on  the  fifth  day  of  term  before  the  motion  has 
been  made. 

Otter,  in  support  of  his  rule.  The  practice  is,  that  notice  must  be  given  of  a 
cause  having  been  put  down  on  the  new  trial  reserved  motion  paper;  and  it  should 
be  adhered  to.  [Aklerson,  B.  The  judgment  may  be  irregular,  but  it  is  signed  at 
the  party's  peril. t 

Pollock,  C.  B.  I  expected  a  cross  motion  on  behalf  of  the  defendant  to  set  aside 
the  judgmcnt.(//)  That  would  have  been  the  proper  course.  If  in  the  event  the 
rule  for  entering  a  nonsuit  should  be  discharged,  there  would  be  no  reason  why  this 
judgment  should  not  stand.  If  we  should  now  set  it  aside,  it  must  be  on  payment  of 
costs  by  the  defendant ;  for  our  time  should  not  be  consumed  in  searching  for 
equivalents. 

The  Court  finally  ordered  the  second  rule  to  stand  over  till  the  merits  of  the  rule 
for  a  nonsuit  should  be  disposed  of. 

Otter  ottered  a  new  trial  on  payment  of  costs  by  the  defendant. 

[34]  SOUTHGATE  i'.  BoHN.  Nov.  25,  1846. — The  following  memorandum  was 
handed  by  defendant,  a  trader,  to  plaintiff,  an  auctioneer ; — "  Memorandum  of 
£107,  had  by  me  of  S.  (plaintift'),  lieing  an  advance  on  books  sent  in  for  immediate 
sale  by  auction  :  " — signed  by  the  defendant.  The  books  were  sold,  and  an  action 
having  been  brought  by  the  auctioneer  for  a  balance  due  to  him  on  the  sale,  the 
above  memorandum  was  held  to  "relate  to  the  sale  of  goods,"  and  therefore  to 
be  admissible  in  evidence  without  a  stamp,  under  the  exemption  in  55  Geo.  3, 
c.  184,  sched.  tit.  "Agreement." 

[S.  G.  16  L.J.  Ex.  50.] 

Debt.  The  declaration  was  for  money  lent,  work  and  labour,  money  paid,  and 
on  an  account  sUited.  Plea,  never  indebted.  The  action  was  brought  to  recover 
271.  14s.  2d.,  alleged  to  be  due  from  the  defendant,  a  bookseller,  to  the  plaintitt',  an 
auctioneer,  as  a  balance  on  an  account  for  commission  on  the  sale  of  books,  money 
paid  for  auction  duty  and  expenses  of  sale,  and  for  money  lent.  At  the  trial  before 
Piatt,  B.,  at  the  Guildhall  sittings  in  this  term,  the  plaintift's  counsel  tendered  in 
evidence  the  following  document ; — "  Memorandum  of  one  hundred  and  seven  pounds, 
shillings,  had  by  me  of  Mr.  Henry  Southgatc,  being  an  advance  on  books  sent 
in  for  immediate  sale  by  auction,  this  8th  day  of  February,  1845.  John  Bohn."  The 
defendant's  counsel  objected  to  it  for  want  of  an  agreement  stamp.  The  learned 
Judge  directed  a  verdict  for  the  plaintiff  for  the  whole  amount,  giving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  or  to  reduce  the  damages  to  91.  IDs.,  or  for  a 
new  trial. 

Lush  now  moved  according  to  the  leave  reserved.  This  memorandum  could  not 
be  read  in  evidence,  for  want  of  an  agreement  stamp.  It  does  not  fall  within  the 
exemption  in  55  Geo.  3,  c.  184,  schedule,  part  1,  tit.  "Agreement,"  as  a  mcmoraTidum 
"made  for  or  relating  to  the  sale  of  goods  ; "  nor  was  it  a  mere  acknowledgment  of 
having  received  a  sum  of  money  from  the  plaintitt':  but  it  was  a  I'evocablc  license  to 
him  to  sell  the  defendant's  books  b}'  auction,  and  an  agreement  hy  the  defendant  to 
advance  money  on  account  of  the  books  pledged  to  him.  The  primaiy  object  of  it 
was  to  obtain  a  loan  of  money  from  the  plaintitt^,  who  was  to  recoup  himself  from  the 
])roduce  of  the  sale.  Sviitli  v.  [35]  Caior  (2  B.  Si  Aid.  778)  is  in  point.  There,  a 
principal  wrote  a  letter  to  the  piaintill's,  his  factors,  inclosing  bills  of  exch.mge  drawn 
on  them,  and  promising  to  provide  for  them,  if  certain  specified  oats  then  either  in 
the  factors'  hands,  or  expected  to  be  placed  in  them  in  a  few  days,  and  against  which 

(6)  Semble,  on  payment  of  costs. 
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the  bills  were  drawn,  should  remain  unsold  at  the  time  of  their  falling  due.  The 
Court  held  this  document  to  require  stamping  as  an  agreement.  Lord  Tenterden, 
after  stating  the  above  exception  in  the  act,  added,  "  We  think  that  description  is 
confined  to  instruments,  whereof  the  sale  of  goods  is  the  primary  object ;  and  it 
appears  to  us  that  the  primary  object  of  this  letter  was  the  obtaining  of  money  upon 
a  pledge  of  goods." 

Pollock,  C.  B.  We  should  not  be  astute  in  taking  away  the  benefit  of  an 
exemption  made  for  wise  purposes.  In  S7mth  v.  C'atoi;  the  sale  of  the  oats  was 
merely  a  collateral  object  of  the  instrument;  whereas  here  the  memorandum  is  of  an 
advance  on  books  sent  in  for  immediate  sale.  According  to  the  argument,  an  "  I.  0.  U." 
would  require  a  stamp,  because  it  implies  an  agreement  to  repay  the  sum  mentioned. 

Parke,  B.  This  was  an  agreement  that  the  plaintiff  should  repay  himself  for  his 
advance  of  money  to  the  defendant  by  an  immediate  sale  of  goods.  In  Smith  v.  Cator 
(2  B.  &  Aid.  778),  the  primary  object  was  the  obtaining  a  loan  on  a  pledge  of  goods. 
This  case  is  the  reverse ;  for  an  immediate  sale  of  the  books  was  the  main  and 
primary  object  of  the  parties.  Accordingly,  the  memorandum  put  in  evidence  "  related 
to  the  sale  of  goods."  That  exemption  is  not  confined  to  a  sale  of  goods  by  the  plaintiff 
to  the  defendant,  or  by  the  defendant  to  the  plaintiff,  but  extends  to  goods  sold  for 
[36]  the  defendant,  as  in  this  case.  The  learned  Baron  mentioned  Curry  v.  Edensor 
(3  T.  R.  524). 

Alderson,  B.  The  agreement  which  the  law  implies  from  the  facts  admitted  by 
the  defendant  is,  that  his  books  were  to  be  forthwith  sold  to  repay  the  plaintiffs 
advance.  The  case  resembles  that  of  an  "  I.  0.  U.,"  which  implies  the  agreement  to 
repay  the  money  from  the  terms  there  used. 

RoLFE,  B.,  concurred. 

Rule  refused. 


Brown  v.  Thurlow.  Nov.  18,  1846. — Case.  Declaration  stated,  for  that  whereas 
the  defendant  contriving  and  wickedly  intending  to  injure  the  plaintiff,  to  wit, 
on  &c.,  in  a  certain  discourse  in  the  presence  of,  &c.,  spoke  and  published  of  and 
concerning  the  plaintiff,  the  false,  malicious,  and  defamatory  words  following, 
stating  the  words,  and  averring  special  damage  to  the  plaintiff  in  his  business  : — 
Held  bad  on  special  demurrer,  for  charging  the  grievances  to  have  been  com- 
mitted by  the  defendant  by  way  of  recital  only,  and  not  directly  or  positively. 

[S.  C.  4  D.  &  L.  301  ;  16  L.  J.  Ex.  46.] 

Case  for  slander.  Declaration  stated,  for  that  whereas  the  defendant,  contriving 
&c.,  heretofore,  to  wit,  on  &c.,  in  a  certain  discourse  which  the  defendant  then  had 
of  and  concerning  the  plaintiff',  in  the  presence  and  hearing  of  divers  good  and  worthy 
subjects  of  the  Queen,  falsely  and  maliciously  spoke  and  published  of  and  concerning 
the  plaintifi'  the  false,  scandalous,  and  malicious,  and  defamatory  words  following, 
"  Bill  Brown,  (meaning  the  plaintifl),  you  are  a  sheep-stealer.  I  can  piove  you  are  a 
sheep-stealer  at  any  day  or  one  time."  The  declaration  then  alleged  special  damage 
to  the  plaintiff',  by  means  of  the  premises,  in  his  trade  and  business  of  a  cattle  dealer. 

Special  demurrer,  assigning  for  cause.?,  that  the  defendant  is  not  by  the  said 
declaration  positively  charged  with  having  committed  the  grievances  in  the  declara- 
tion mentioned,  but  it  is  therein  alleged  by  way  of  recital  only,  [37]  that  the  defen- 
dant has  committed  the  said  grievances,  and  not  directly  and  positively,  as  it  ought 
to  have  been ;  and  that  nothing  is  directly  or  positively  affirmed  or  charged  in  the 
said  declaration  ;  and  also  that  it  does  not  appear  by  the  said  declaration  that  the 
words,  "Bill  Brown,  (meaning  the  plaintiff),  you  are  a  sheep-stealer,"  &c.,  were  spoken 
or  published  of  or  to  the  plaintiff.     Joinder  in  demurrer. 

The  plaintiff's  points  for  argument  were,  that  the  declaration  does  not  positively 
charge  the  defendant  with  having  committed  the  grievance ;  that  the  commencement 
of  a  declaration  on  the  case  with  a  "  whereas "  does  not  render  it  bad  ;  that  the 
recital,  if  any,  is  as  to  the  defendant's  wrongful  intent ;  that  it  sufficiently  appears 
that  all  the  slanderous  words  were  spoken  of  the  plaintiff',  and  that,  if  not  all,  the 
first  set  appear  to  have  been  so,  and  they  are  alleged  with  special  damage. 
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Needh.im,  in  support  of  the  denim  rer.  It  is  a  general  rule  of  pleading,  that  every 
material  averment  must  be  alleged  with  certainty  :  thus,  matter  of  inducement  may 
be  placed  under  a  "  whereas,"  but  the  positive  charge  must  not.  In  Bac.  Abr.,  tit. 
Pleas  and  Pleading,  B.  4,  it  is  said,  "  the  declaration  must  contain  such  certiiin 
affirmation  that  it  may  be  traversed  ;  for  if  there  be  no  certain  affirmation  to  make 
the  declaration  itself  traversable,  it  will  not  be  cured  after  a  verdict,  because  it  is  a 
defect  in  substance  ;  as  if  the  declaration  be  '  quod  cum  the  defendant  assaulted  him,' 
and  the  defendant  pleads  not  guilty,  here  is  nothing  put  in  issue,  for  the  pleadings 
have  atiirnied  nothing,  and  though  the  defendant  is  found  guilt}',  yet  cannot  the 
plaintiff  have  judgment,  because  nothing  is  positively  affirmed."  In  Gomyus's  Digest, 
tit.  Pleader  (C.  50),  it  is  said,  generally,  that  "the  plaintiff  in  his  declaration  ought 
to  aver  all  that  is  necessary  for  the  maintenance  of  his  action."  Subsequent  editors 
have  added,  by  way  of  illustration,  the  case  of  Sniith  [38]  v.  Rcynohb  (Andrews  21), 
thus  stated  : — "  If  a  declaration  in  assault  and  battery  begins  with  '  quod  cum,'  it  is 
bad,  for  want  of  averment.  '  Though  the  instances  quoted  in  both  Abridgments  are 
in  trespass  only,  the  same  reasoning  applies  to  other  actions,  including  actions  on  the 
case  ;  for  though  the  precedents  in  those  forms  of  action  begin  with  '  quod  cum,'  by 
way  of  recital,  the  material  part,  the  grievance,  or  giavamen  of  the  charge,  is 
invariablj'  alleged  in  positive  terms.  Xor  is  Ring  v.  lioxhrouyh  (2  Cr.  &  J.  418 ;  2 
Tyr.  468)  to  the  contrary,  where  it  was  held,  in  assumpsit,  that  an  averment  of  the 
promise  under  a  "whereas"  is  good  on  general  demurrer,  for  it  is  included  in  the 
subsequent  sentence,  which  alleges  by  way  of  positive  affirmation,  that  the  defendant 
has  disregarded  his  promises,  and  has  not  paid  the  money  due  (see  per  Lord  Lynd- 
hurst,  C.  B.,  2  Tyr  470).  Bayley,  B.,  said  "  there  is  no  special  cause  of  demurrer  on  this 
ground,  and  it  cannot  be  matter  of  substance.  But  in  the  common  form  of  a  declara- 
tion on  a  bond  all  the  contract  is  stated  under  a  whereas."  Lord  Lyndhurst,  C.  B. 
"It  states,  shortly,  whereas  defendant  became  bound,  yet  he  did  not  pay"  (2  Cr. 
&  J.  4iy).  [Alderson,  B.  This  question  could  only  have  been  raised  on  special 
demurrer.  We  have  no  doubt  of  the  rule  in  trespass,  or  of  the  general  principle  of 
pleading,  but  if  the  course  of  precedents  in  actions  on  the  case  is  the  other  way,  we 
should  be  careful  not  to  disturb  them.]  What  in  this  action  corresponds  to  the 
breach  in  assumpsit,  is  the  actual  charge,  or  gravamen.  From  the  precedents  of 
declarations  in  case  for  keeping  mischievous  animals,  public  nuisances,  malicious  arrests 
and  prosecutions,  slander,  verbal  and  written,  inticing  away  apprentices,  negligence, 
escapes,  (fee.  &.c.,  it  appears  that,  though  matter  purely  inducement  is  laid  under  the 
recital  quod  cum,  the  grievance  is  invariably  laid  in  direct  terms,  e.g.,  under  "yet." 
It  is  true,  the  precedents  [39]  in  actions  for  criminal  conversation,  and  in  some 
actions  for  deceit,  allege  the  whole  by  way  of  recital,  under  the  "  quod  cum,"  without 
any  change  of  phrase,  except  "  and  thereby  ;  "  but,  as  special  damage  is  the  gist  of 
these  actions,  those  words  may  effect  a  sufficient  interruption  of  the  previous  recital. 
[Alderson,  B.  I  do  not  know  that  it  has  ever  been  held  on  special  demurrer,  that  in 
an  action  on  the  case  for  criminal  conversation,  it  would  suffice  to  lay  the  charge  under 
a  "  whereas."]  Mar/when  v.  Olivant  (6  I'^ast,  387)  does  not  prove  that  it  would,  for 
there  the  plaintiff  complained  of  the  defendant,  "in  a  plea  of  trespass,"  and  alleged 
directly,  that  the  defendant  assaulted  and  seduced  the  plaintiff's  wife,  whereby  he  lost 
her  society  ;  the  main  point  decided  being,  that,  whether  it  was  an  action  of  trespass 
or  on  the  case,  the  plea  of  not  guilty  within  six  years  was  good  in  substance.  Nor 
does  this  declaration  contain  any  absolute  imputation  on  the  plaintili'of  stealing  sheep ; 
the  jury  would  pionouncc  whether  it  meant  to  charge  laiceny.  [Parke,  B.  In  Row- 
cliffe  V.  Eilmmuh  (7  M.  &  W.  12),  wo  held  the  words,  "you  robbed  me,"  to  be  action- 
able per  se      The  word  "rob"  is  u.scd  in  7  Will.  4  ife  1  Vict.  c.  87,  s.  3.] 

Peacock,  contra.  Whatever  the  rule  may  be  in  trespass  for  a  direct  injury,  it  is 
enough,  in  an  action  on  the  case  for  words,  to  state  distinctly  that  they  were  spoken 
bv  the  defendant.  That  is  here  done  ;  for  the  recital  under  the  "  ((uod  cum  "  is 
confined  to  the  contiiving,  &c.  by  the  defendant.  In  actions  on  the  case  for  seduction 
and  criminal  conversation,  the  whole  charge  is  laid  under  it.  Seijt.  Stephen,  in  his 
work  on  Pleading,  ch.  ii.,  sect.  .5,  rule  5,(c)  after  stilting  that  pleadings  must  not  be 
by  way  of  recital,  l)ut  must  be  positive  in  their  form,  adduces  as  an  [40]  example  of 

(c)  1st  edit.,  p.  389  ;  5th  edit.  p.  437.     WeltenlmU  v.  Shendn,  2  Lev.  206. 
Ex.  Div.  IX.— 3.5 


1090  CLEMENTS    r.  FLIGHT  16M.&W.«. 

this  kind  of  fault  the  use  of  "  for  that  whereas  "  in  trespass  for  assault,  instead  of  "  for 
that,"  but  adds,  "  it  will  be  observed,  however,  that,  in  trespass  on  the  case,  the 
'  whereas '  is  unobjectionable,  being  used  only  as  introductory  to  some  subsequent 
positive  allegation."  [Alderson,  B.  Here  is  no  subsequent  positive  allegation  to 
which  the  matter  under  the  "whereas"  is  an  introduction.  Parke,  B.  Does  not  the 
same  principle  apply  in  all  cases  where  a  direct  averment  is  necessary  1  Here  there 
is  no  direct  allegation  that  the  defendant  spoke  the  words,  except  in  an  inverted 
manner  :  Sherland  v.  Eaton  (2  Bulstrode,  214).  "  Quod  cum  "  is  not  direct  affirmation. 
Rijiff  V.  Roxbrovgh  was  in  assumpsit,  following  the  precedent  given  in  the  rules  pre- 
pared by  the  judges.  Parke,  B.  The  breach  in  that  case  contained  a  direct  allegation 
that,  disregarding  his  promise,  he  had  not  paid.]  Mr.  Baron  Bayley  seemed  to  think 
the  declaration  would  be  good  on  special  demurrer.  [Rolfe,  B.  There  is  nothing 
recondite  in  the  matter.  This  plaintiff  complains,  for  that  whereas  the  defendant 
spoke  the  words.  What  then"?  Nothing  more.  In  trespass,  the  mere  statement  of 
the  grievance  shews  it  to  be  such  ;  whereas,  in  case,  some  introductory  matter  is 
required  to  shew  it  a  grievance.]  Trespass  lies  for  the  direct  act  of  injury,  and  case 
for  the  consequential  damage.  [Parke,  B.  What  you  complain  of  must  be  averred 
directly,  and  with  certainty.  That  rule  of  pleading  cannot  vary  in  the  dii^erent  forms 
of  action.  Had  these  words  not  been  actionable  in  themselves,  the  damage  would 
have  been  consequential  only.  The  precedents  in  case  for  ciiminal  conversation  and 
seduction  are  comparatively  modern.  The  old  form  was  in  trespass  for  assaulting  and 
seducing  the  wife  or  daughter,  per  quod  consortium  or  servitium  amisit  (see  Chit. 
on  PL  4th  ed.  151).  The  "quod  cum"  is  allowed  in  case,  because  in  that  form  of 
action  recitals  generally  occur.  A  declaration  in  case  for  [41]  criminal  conversation 
might  recite,  that,  whereas  A.  B.  was  wife  of  the  plaintiff,  yet  the  defendant  seduced 
her,  &c.] 

Pollock,  C.  B.  The  word  "  whereas "  overrides  the  whole  of  this  declaration, 
including  the  special  damage,  as  if  it  had  been  repeated,  and  has  not  been  exhausted. 
The  gravamen  of  the  charge  is  only  stated  by  way  of  recital  and  inducement,  nor  is 
any  positive  averment  interposed  till  the  concluding  one,  that  the  plaintiff  brings 
his  suit.  That  is  a  defect  available  to  the  defendant  on  special  demurrer.  The 
declaration  is,  therefore,  bad  on  special  demurrer. 

Parke,  B.  I  entirely  concur.  In  trespass,  the  matter  complained  of  is  positively 
averred  without  a  preceding  "  whereas  "  ;  and  though  in  the  action  on  the  case  recitals 
generally  occur,  there  must  notwithstanding  be  a  positive  averment  of  the  cause  of 
action.  Here  the  plaintiff  does  not  positively  or  directly  aver  the  cause  of  his  action. 
This  defect  is,  in  reason,  equally  contrary  to  the  true  principles  of  pleading,  whether 
it  occurs  in  case  or  trespass.  Had  it  appeared  by  a  long  course  of  precedents,  that 
averring  the  cause  of  action  by  way  of  recital,  and  not  positively  or  directly,  had  been 
considered  sufficient,  a  form  of  pleading  thus  established  would  have  bound  us  ;  but, 
in  the  absence  of  any  such  authority,  the  clear  principle  to  the  contrary  must  prevail. 

Alderson,  B.,  concurred. 

Rolfe,  B.  Nothing  in  this  declaration  shews  distinctly  that  the  words  used  are 
what  the  plaintiff  complains  of.     The  declaration  is  clearly  informal. 

Judgment  for  the  defendant. 


[42]  Clements  v.  Flight.  Nov.  18,  1846. — Detinue.  Declaration  alleged,  that 
plaintitt'  delivered  certain  paper  writings,  purporting  to  be  scrip  certificates  for 
shares,  to  defendant,  to  be  re-delivered,  on  request,  after  payment  to  him  of  a 
certain  sum,  averring  that  that  sum  was  paid  to  defendant.  Breach,  that  defen- 
dant hath  not  delivered  the  paper  writings,  though  requested,  but  "  detains  "  the 
same.  Plea,  that  they  were  deposited  with  defendant  as  a  pledge  and  security 
for  £210  advanced  by  him  to  plaintifi',  and  that,  on  payment  of  that  sum, 
defendant  tendered  and  offeied  to  deliver  up  and  return  them  to  plaintiff,  who 
then  refused  to  receive  them  : — Held,  on  demurrer,  that  this  plea  was  bad,  for 
denying  the  detention  argumentutively,  and  for  amounting  to  non  detinet.  The 
detention  complained  of  was  an  adverse  detention,  because  the  word  "detain" 
in  a  declaration  in  detinue  means,  that  defendant  withholds  the  goods,  and 
prevents  plaintiff  from  having  possession  of  them. — The  bailment  stated  in  the 
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declaration  in  detinue,  whether  it  be  general  or  special,  is  surplusage,  and  not 
traversa])le,  the  gist  of  the  action  being  the  detainer  of  plaintiffs  goods. 

[S.  C.  4  D.  &  L.  261  ;  16  L.  J.  Ex.  11.     Referred  to,  Bryant  v.  Herberl,  1878, 

3  C.  P.  D.  391.] 

Detinue.  Declaration  stated,  that  the  plaintifiF  theretofore,  to  wit,  on  &c.,  delivered 
to  the  defendant  cert;iin  papers  and  paper  writings,  to  wit,  among  others,  100  papers, 
purporting  to  be  scrip  certificates  for  shares  in  the  Worcester,  Warwick,  and  Rugby 
Railway  Company,  100  papers,  purporting  to  be  scrip  certificates  for  shares  in  the 
Sheffield  and  Macclesfield  liailway  Company,  and  1000  papers,  purporting  to  be  letters 
of  allotment  of  I'ailway  shares  of  great  value,  to  wit,  of  the  value  of  £1000,  to  be 
redelivered  by  the  defendant  to  the  plaintiff'  when  the  defendant  should  be  thereunto 
re(]uested,  after  the  payment  to  the  defendant,  by  or  on  account  of  the  plaintiff',  of  a 
certain  sum  of  money,  to  wit,  £700  ;  and  the  plaintiff"  says,  that  although  afterwards, 
to  wit,  on  &c.,  divers  sums  of  money,  amounting  together  to  the  said  sum,  to  wit,  the 
sum  of  £700,  were  paid  to  the  defendant  by  and  for,  and  on  account  of,  the  plaintiff, 
yet  the  defendant  hath  not  as  yet  delivered  the  said  papers  and  paper  writings,  or 
any  or  either  of  them,  to  the  plaintiff,  although  he  was,  after  the  said  payment,  to 
wit,  on  iV.'c.,  requested  b_v  the  plaintiff' so  to  do,  and  hath  unjustly  detained,  and  still 
doth  unjustly  detain,  the  same  from  the  plaintiff",  to  the  damage,  &c. 

Plea,  as  to  so  much  of  the  declaration  as  relates  to  the  scrip  certificates  for  shares 
in  the  Worcester,  Warwick,  and  Rugby  Railway  Company,  and  the  said  scrip  certifi- 
cates for  shares  in  the  Sheffield  and  Macclesfield  Railway  Company  in  the  declaration 
respeeiively  mentioned,  that  the  plaintiff"  ought  not  to  have  or  maintain  his  aforesaid 
action  [43]  thereof  against  him  the  defendant,  to  recover  any  damages  bv  reason  of 
the  detention  of  the  said  scrip  certificates  for  shares  in  the  introductorj'  part  of  the 
plea  mentioned,  because  he  says,  that  heretofore,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  day  and  year  in  the  declaration  mentioned,  the  plaintiff 
delivered  to  and  deposited  with  the  defendant  the  said  several  scrip  certificates  for 
shares  in  the  introductory  part  of  this  plea  mentioned,  as  a  pledge,  deposit,  and 
security  for  the  repayment  of  £210,  then  lent  and  advanced  by  the  defendant  to  the 
plaintiff',  upon  the  security  of  the  said  scrip  certificates  for  shares  then  deposited  with 
the  defendant ;  and  the  defendant  further  says,  that  afterwards,  and  before  the 
commencement  of  the  suit,  to  wit,  on  13th  February,  1846,  the  plaintiff  paid  to  the 
defendant  £210,  in  satisfaction  and  discharge  of  the  said  sum  of  money  so  lent  and 
advanced  by  the  defendant  to  the  plaintiff"  as  aforesaid,  and  thereupon  the  defendant 
then  tendered,  and  off'ered  to  deliver  up  and  return,  to  the  plaintiff"  the  said  scrip 
certificates  for  shares  in  the  introductory  part  of  this  plea  mentioned,  which  the 
plaintiff'  then  refused  to  accept  and  receive  of  and  from  the  defendant.     Verification. 

Special  demurrer,  stating  for  causes,  that  the  plea  amounts  to  and'is  an  argumenta- 
tive plea  of  non  detinet.  Also,  that  it  is  double,  for  alleging  both  the  agreement  for 
deposit  of  the  shares,  the  payment  of  the  money,  and  the  tender.  Also,  that  it  is 
defective,  for  want  of  an  averment  that  the  defendant  was  always  ready  and  willing 
since  the  payment,  and  that  he  is  still  ready  and  willing  to  deliver  up  the  said  shares  ; 
also,  that  it  is  informal,  for  being  pleaded  in  bar  of  damages  only,  whereas  it  ought 
to  have  lieen  pleaded  in  bar  of  the  whole  action,  so  far  as  relates  to  the  shai'cs  in  the 
said  plea  mentioned.  Also,  that  the  said  plea  is  in  other  respects  informal,  insufficient, 
&c.     Joinder  in  demurrer. 

The  plaintiff's  points  for  argument  were,  first,  that  the  plea  amounts  to  non  detinet ; 
seconrlly,  that  it  is  double,  for  [44]  the  reasons  assigned  in  the  demm-rcr ;  («)  thirdly, 
that  it  ought  to  have  been  aveiicd  tout  temps  prist;  fourthlv,  that  the  plea  shoulcl 
have  been  pleaded  in  bar  of  the  whole  action. 

Lush,  in  support  of  the  demurrer.  The  essence  of  the  action  of  detinue  is  the 
wrongful  withholding  of  a  specific  chattel  of  the  plaintiff",  without  his  consent,  at  the 
time  the  writ  issued.  That  is  accordingly  charged  in  this  declaration,  but  is  not 
answered  by  the  plea,  which  only  admits  a  withholding  against  the  will  of  the  plaintiff' 
at  some  time  or  other.     Non  detinet  is  in  the  present  tense,  and  the  defendant  may 

(a)  Quiere,  if  the  plea  was  double,  and  whether  the  averments  did  not  constitute 
one  single  ground  of  defence  or  tender.  See  Bell  v.  Ttickcl,  3  M.  it  Gr.  785;  Robinson 
V.  liiiylcy,  1  Buir.  316. 
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shew  under  it  that  he  does  not  withhold  the  goods  from  the  plaintiff.  [Parke,  B. 
There  is  a  plea  of  tender  in  detinue  in  Brown's  Entries,  tit.  Detinue,  149,  pi.  10  ;  and 
see  Brooke's  Abridgment,  tit.  Detinue  de  biens,  fol.  227,  pi.  21.]  The  plea  excuses 
the  not  bringing  the  goods  into  court  by  reason  of  their  weight,  and  of  the  court  not 
being  a  warehouse.  The  defendant  admits  a  detention  at  the  time  the  plea  is  pleaded. 
He  says,  I  did  and  do  detain,  and  do  not  give  up  the  certificates,  because  I  once 
tendered  them  to  you,  and  as  by  your  fault  you  did  not  receive  them  then,  I  now 
keep  them.  [Pollock,  C.  B.  He  says,  you  would  not  have  them  when  I  offered  them, 
and  now  you  never  shall.     Kolfe,  B.     Detinet  means  more  than  tenet.] 

The  Court  here  called  on 

Hoggins  to  support  the  plea.  The  defendant's  duty,  on  receiving  the  certificates, 
was  to  keep  them  with  reasonable  diligence  till  the  £210  was  paid  him,  and  then  to 
offer  to  return  them  to  the  plaintiff.  Accordingly,  [45]  when  the  plaintiff'  p.aid  him 
the  £210,  the  defendant  offered  to  redeliver  them  to  him  ;  but  the  plaintiff  refused  to 
receive  them.  That  refusal  put  an  end  to  the  original  bailment,  and  a  new  one  arose, 
binding  the  defendant  as  a  mere  depositary,  viz.  to  keep  them  in  his  possession  with 
reasonable  care,  and  on  redemand  of  them  by  the  plaintiff,  to  return  them  to  him : 
see  Story  on  Bailments,  p.  41,  s.  61,  p.  75,  s.  96  -.(a)  and  it  was  only  on  non  compliance 
with  such  redemand  that  the  defendant  would  be  guilty  of  any  default,  or  be  liable  to 
the  plaintiff  in  trover  or  detinue  (see  Jones  v.  Dowle,  9  M.  &  W.  19).  It  was  for  the 
plaintiff  to  reply  to  such  redemand.  The  plea,  after  confessing  the  plaintiff's  property 
in  the  certificates,  avoids  the  declaration,  by  shewing  that  the  defendant  offered  to 
return  them  on  payment  of  £210,  that  being  the  only  duty  imposed  on  him  by  the 
original  bailment.  It  then  sets  up  the  new  bailment  above  stated,  which  did  not  create 
any  duty  in  the  defendant  to  offer  to  redeliver  to  the  plaintiff".  Under  these  circum- 
stances, it  would  have  been  bad  to  plead  that  the  defendant  had  been  at  all  times  ready 
and  willing  to  deliver  them  to  the  plaintiff.  In  Bacon's  Abridgment,  tit.  Tender  (H.  2) 
(quoting  from  Brooke's  and  Uolle's  Abridgments),  it  is  said,  "  Wherever  a  debt  or  duty 
is  discharged  by  a  tender  and  refusal,  it  is  not  necessary,  in  pleading  the  tender,  to 
plead  uncore  piist ;  nay,  it  would  be  strange  for  a  party  to  saj^  he  is  still  ready  to  pay 
a  debt,  or  to  perform  a  duty,  of  which  he  is  [46]  discharged : "  see  Cotton  v.  Cliftcm 
(Cro.  El.  7.55).  All  that  is  in  issue  is  the  fact  of  detention.  [Alderson,  B.  Is  not 
that  fact  the  refusal  to  deliver  goods  on  request?  Here  you  say  you  are  no  longer 
bound  to  deliver  them.  Now  detention  must  be  of  goods  which  a  defendant  is  bound 
to  deliver  on  request.  Rolfe,  B.  Does  detainer  mean  simply  keeping  possession  1 — or 
does  it  not  rather  mean  keeping  possession  from  the  plaintiff  1  {!>)  Parke,  B.  Non 
detinet  does  not  put  in  issue  the  wrongfulness  of  the  detainer,  but  merely  the  fact  of 
keeping  by  the  defendant.(c)  Alderson,  B.  A  pledge  to  the  defendant  could  not  be 
proved  on  non  detinet,  because  it  would  set  up  a  right  to  the  goods.  Pollock,  C.  B. 
Though  the  defendant  might  justify  having  the  goods  in  possession,  since  the  tender 
to  the  plaintiff'  and  refusal  by  him,  there  is  no  plea  that,  as  to  the  period  between 
that  event  and  the  time  of  suing  out  the  writ,  the  defendant  doth  not  detain. 
Had  they  been  burnt  within  that  period,  might  you  not  plead  that  you  were 
ready  and  willing  to  deliver  them  till  prevented  from  doing  so  by  their  destruc- 
tion 1  Parke,  B.  You  say  the  defendant  was  bound,  not  to  deliver  the  certificates, 
but  to  let  them  remain  in  his  possession,  and  let  the  plaintiff'  take  them  from  it. 
The  plea  seems  an  argumentative  denial  of  the  bailment  laid  in  the  declaration, 
and  sets  up  a  diffei'ent  duty  in  the  defendant.]  The  time  during  which  the  defen- 
dant detained  the  goods,  consists  of  two  periods;  the  declaration  covers  the  whole 

(a)  In  p.  229,  sect.  339  of  that  work,  it  is  said,  "  Another  duty  of  the  pawnee  is 
to  return  the  pledge  and  its  ingredients,  if  any,  after  the  debt  or  other  duty  has  been 
discharged.  Of  course  this  duty  by  common  law  is  extinguished,  when  the  pledge  is 
lost  by  casualty  or  other  unavoidable  accident,  or  perishes  through  its  own  intrinsic 
defects  without  default  of  the  pawnee.  And  the  same  rule  applies  when  the  pawn  is 
lost  by  robbery  or  by  superior  force,  or  even  by  theft,  if  the  pawnee  has  exercised 
reasonable  diligence."     See  per  Lord  Holt,  in  Coggs  v.  Bernard,  2  Ld.  Raym.  917. 

(li)  See  per  Lord  Abinger,  in  Mason  v.  Farnell,  12  M.  &  W.  679,  ace. ;  also  Tyrwhitt 
on  Modern  Pleading,  432;  but  see  12  M.  &  W.  682,  and  Richards  v.  Frankum,  6  M. 
&  W.  420. 

(c)  See  Richards  v.  Frankum,  6  M.  &  W.  420,  and  Co.  Lit.  283. 
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time  ;  the  defendaut  excuses  the  detention  down  to  ;i  certain  time  only  ;  but  that 
cannot  amomit  to  non  detinet.  Even  were  the  bailment  more  than  mere  colour  or 
inducement,  and  therefore  material  and  traversable,  which  JFhiliJiead  v.  Harrhon 
(6  Q.  B.  423),  shews  it  is  not,  the  plea  could  only  be  bad  as  an  argumen-[47]  tative 
traverse  of  the  bailment  in  the  declaration  ;  but  no  such  cause  of  special  demurrer  is 
assigned.  [Parke,  B.  You  must  take  the  contract  of  bailment  to  be  as  stated  in  the 
plea.  Then  the  question  is,  whether  the  plea  excuses  the  detention  since  the  tender, 
by  shewing  a  light  so  to  detain,  oi'  whether  it  is  an  argumentative  denial  of  the  deten- 
tion at  the  time  of  the  writ  sued  out,  or  an  excuse  of  what  happened  afterwards.] 
Loi'd  Denman's  judgment  in  JiltUeheail  v.  Harritton  (6  Q.  B.  423)  shews  that,  notwith- 
standing the  averment  of  a  bailment,  the  plaintiff  may  shew  any  other  mode  by  which 
the  goods  came  to  the  defendant's  hands.  Since  the  new  rules,  non  detinet 
admits  everything  but  the  fact  of  the  detainer  (6  Q.  B.  423),  whereas  this  plea  has 
not  admitted  the  contract  of  pledge  laid  in  the  declaration.  [Alderson,  B.  The  plea 
may  be  true  if  you  have  refused,  or  only  omitted  to  deliver.  If  you  have  refused, 
i.e.,  actively,  to  deliver,  you  should  shew  a  reason  for  having  done  so  ;  whereas,  if 
you  have  only  omitted  to  deliver,  your  not  being  under  obligation  to  do  so  would 
be  an  excuse,  and  you  might  say,  "  I  do  not  now  detain."  Rolfe,  B.  The  question 
turns  on  the  meaning  of  the  word  "detain"  in  a  declaration  in  detinue.  Suppose  the 
plaintiff  had  paid  the  money,  and  said  he  would  take  awaj^  the  chattels  the  next 
morning,  as  more  convenient,  but  had  biought  an  action  of  detinue  instead,  could  not 
the  defentlant  plead  non  detinet?]  The  defendant  says,  this  detention  is  the  wrong 
you,  the  plaintiff  did,  in  refusing  to  receive  your  own  property  when  it  was  offered 
you.  A  tender  and  offer  to  pa}'  is  not  equivalent  to  payment.  This  plea,  as  relying 
on  a  pledge,  is  special,  according  to  Mutton  v.  Faniell  (12  M.  &  W.  647  ;  and  see  id. 
684),  and  is  in  bar,  not  of  the  plaintiff's  right  to  sue,  but  of  the  damages  for  the  keeping 
or  detention. (c)  Those  damages  in  this  action  are  merely  anciliar}'.  [Parke,  B. 
[48]  In  all  actions  of  debt,  a  plea  of  tender  means,  "  I  have  paid  as  far  as  I  could,  but 
30U  would  not  receive  ;  I  could  do  no  more."  The  defendant  not  being  bound  to  be 
active  in  re-delivering,  it  is  enough  if  he  prevented  the  plaintiff  from  taking  possession. 
The  plea  in  fact  says,  that  the  defendant  has  the  certificates  in  his  possession,  and  that 
they  have  not  been  re-delivered.] 

Lush,  in  reply.  If  the  word  "detain,"  in  the  declaration,  only  means  that  the 
defendant  "holds  "  the  chattel  sued  for,  adversely  to  the  plaintiff,  then,  as  Mr.  Baron 
Kolfe  intimates,  a  man  might  refuse  to  take  it  when  offered,  and  yet  bring  detinue. 
In  Fitzheibert's  Natura  Brevium,  138  A.,  it  is  laid  down,  "  A  writ  of  detinue  lieth,  in 
case  where  a  man  delivereth  goods  or  chattels  unto  another  to  keep,  and  afterwards 
will  not  deliver  them  back  again  ;  then  he  shall  have  an  action  of  detinue  of  those 
goods  and  chattels."  This  plea  is  in  fact  an  argumentative  non  detinet.  But  non 
detinet  traverses  not  a  past  but  a  present  detention,  i.e.,  a  detention  at  the  time  the 
writ  issued.  [Alderson,  B.  There  is  no  judgment  for  damages  for  past  detcTition.] 
Such  damages  are  the  subject  of  an  action  of  trover,  for  in  detinue  a  defendant  must  have 
possession  of  the  chattel,  and  power  to  redeliver  it.  In  Liaac  v.  Clark  (2  Bulst.  308), 
Haughton,  J.,  says,  "  As  to  the  second  point,  there  is  no  sufficient  cause  or  ground 
for  an  action  of  trover  by  the  plaintiff ;  it  is  only  found  that  he  did  request  him  to 
deliver  this  money,  and  that  he  refused  to  do  it ;  and  so  much  is  in  every  action  of 
detinue,  contra  dixit  et  adhuc  contra  dicit ;  this  is  the  point  of  the  action  of  detinue, 
but  this  is  not  conversion."  [Alderson,  B  Dirh  v.  lUchurds  (1  Carr.  &  Marsh.  626, 
was  cited.  See  S.  C.  4  M.  &  (4r.  574  ;  i>  Scott,  N.  R.  034)  occurred  before  Mason  v. 
Farnell,  and  if,  as  stated  in  the  Nisi  Prius  report,  I  left  it  to  the  jury  whether  there 
was  [49]  an}'  illegal  detention  of  the  picture  by  the  defendant,  I  was  wiong,  and  should 
have  put  it  to  them  whether  there  was  any  active  iletention.  Happily,  the  result  was 
not  affected  by  the  error.  The  defendant  should  have  pleaded  the  refusal  in  the  terms 
in  which  it  was  made.]  The  main  objection  to  the  plea  is,  that  it  amounts  to  a  denial 
that  the  defendant  does  withhold  the  certificates  from  the  plaintiff.  A  plea  of  tout 
temps  prist  to  deliver  has  never  been  held  good  on  demurrer,  and  formerly  argument- 
ativeness in  a  plea  w;is  not  often  objected  to. 

Cur.  adv.  vult. 

(c)  See  Giles  v.  Hartis,  Lord  Kaym.  254 ;  S.  C.  nom.  Oiks  v.  Hart,  Salk.  623,  see 
Bac.  Ab.,  Tender  (H.),  1  Saund.  33  b.,  note  {d). 
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The  judgment  of  the  Court  (Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B.) 
was  now  delivered  by 

Pollock,  C.  B.  After  stating  the  pleadings,  his  lordship  continued  : — The  principal 
point  argued  in  this  case  was,  whether  the  plea  amounted  to  and  was  an  argumentative 
plea  of  non  detinet ;  that  being  the  first  cause  of  special  demurrer  assigned.  The  Court 
intimated  its  opinion  that  this  question  turned  on  the  meaning  of  the  word  "  detain  " 
in  the  declaration  in  detinue.  If  its  meaning  be,  that  the  defendant  has  the  goods  in 
his  possession,  the  plea  admits  the  detention.  If  it  mean  that  the  defendant  has  omitted 
to  deliver,  in  the  sense  of  taking  the  goods  to  the  plaintiff  and  giving  them  up  to  him, 
the  plea  admits  the  detention,  and  excuses  it.  If  it  mean  that  the  defendant  with- 
holds the  goods,  and  prevents  the  plaintiff  from  having  the  possession  of  them,  the 
plea  denies  the  detention  argumentatively,  and  is  bad.  We  are  satisfied  that  the 
last  is  the  true  meaning  of  the  word  "detain."  If  it  meant  the  mere  keeping  a 
possession,  not  adverse,  how  could  such  a  possession  form  the  ground  of  an  action  ? 
If  it  meant  that  the  defendant  had  omitted,  and  still  omitted,  to  be  active  in  bringing 
the  goods  to  the  plaintiff,  the  action  could  not  be  maintained,  without  shewing  an 
obligation  by  contract  to  do  [50]  so.  We  have  no  doubt,  therefore,  that  the  deten- 
tion complained  of  is  an  adverse  detention.  And  this  is  the  meaning  ascribed  to  the 
word  in  Bulstrode,  308  (cited  by  Mr.  Lush)  by  Haughton,  J.,  who  says,  that  request 
and  refusal,  "contradi.xit  et  adhuc  coutradicit,"  is  the  point  in  an  action  of  detinue, 
but  not  in  trover,  in  which  conversion  is  the  point,  and  request  and  refusal  evidence 
only.  We  think,  therefore,  that  the  plea  is  bad,  as  amounting  to  non  detinet.  A 
doubt  was  raised  by  the  precedents  stating  a  readiness  to  deliver ;  Brown's  Entries, 
149,  tit,  "Touts  temps  prist,"  p.  28  :  but  we  think  the  answer  is,  that  in  ancient  times 
pleas  were  not  so  often  the  subject  of  objection  for  argumentativeness  ;  and  there  is 
no  case  cited  where  a  plea  of  readiness  to  deliver  has  been  held  good  on  demurrer. 

In  the  course  of  the  ai'gument,  it  was  suggested  that  the  plea  was  bad,  as  containing 
an  argumentative  denial  of  the  special  bailment  in  the  declaration.  On  reference  to 
the  late  case  of  IFhitthead  v.  Harrison  (6  Q.  B.  423),  and  the  authorities  there  referred 
to,  and  particularly  Gledstane  v.  Hewitt  (1  C.  &  J.  56-5;  1  Tyr.  4),  and  Brook's  Abr. 
tit.  Detinue  de  biens,  pi.  50,  it  seems  that  not  only  the  common  bailment,  but  any 
special  bailment  laid  in  a  declaration  of  detinue,  is  merely  surplusage,  and  not  travers- 
able, the  gist  of  the  action  being  the  detainer  of  the  plaintiff's  goods,  which  the 
defendant  must  answer.  The  plea,  therefore,  was  not  open  to  this  objection ;  and 
the  omission  to  assign  this  cause  of  special  demurrer  was  proper. 

Judgment  for  the  plaintiff. 


[51]  Flight  v.  Maclean.  Nov.  28,  1846.— Assumpsit.  Declaration  stated,  that 
defendant  made  his  promissory  note,  and  thereby  promised  to  pay  to  his  order 
£500  two  months  after  date,  and  indorsed  it  to  the  plaintiff.  Demurrer,  on  the 
ground  that  a  note  payable  to  the  maker's  order  was  not  a  legal  instrument,  and 
could  not  be  negotiated  : — Held,  that  the  count  was  bad  :  for  the  instrument 
declared  on  as  indorsed  to  plaintiff  was  not  a  promissory  note  within  stat.  3  &  4 
Ann.  c.  9,  s.  1. — The  second  count  stated,  that  defendant  made  his  other 
promissory  note,  and  thereby  promised  to  pay  the  bearer  £500  two  months  after 
date  ;  that  defendant  delivered  the  same  to  plaintiff,  who  was  and  still  is  the 
bearer  thereof.  Plea,  that  defendant  made  a  certain  instrument,  whereby  he 
promised  to  pay  to  the  order  of  him,  the  defendant,  £500,  as  alleged  in  the  first 
count,  without  this,  that  he  made  anj'  other  promissory  note  whereby  he  promised 
to  pay  the  bearer  the  sum  of  money  mentioned  in  the  second  count,  as  in  that 
count  alleged.  Held  bad  on  demurrer,  as  amounting  to  an  argumentative  denial 
of  defendant's  having  made  the  note. 

[S.  C.  16  L.  J.  Ex.  23.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  defendant,  on  &c., 
made  his  promissory  note  in  writing,  and  thereby  promised  to  pay  to  the  order  of  the 
defendant,  £500,  two  months  after  date,  and  that  the  defendant  then  indorsed  the  same 
to  the  plaintift'.  The  second  count  stated,  that  the  defendant  made  his  other  promissory 
note,  and  thereby  promised  to  pay  to  the  bearer  £500,  two  months  after  date ;  that 
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the  defendant  delivered  the  last-mentioned  note  to  the  plaintift",  and  the  plaintift'  then 
became  and  was,  and  still  is  the  lawful  bearer  thereof. 

Special  demurrer  to  the  first  count,  ;issigning,  inter  alia,  the  following  causes  :  that 
it  was  uncertain  whether  the  plaintiff  meant  to  charge  the  defendant  as  maker  or  as 
indorser  of  the  note,  and  that  a  note  payable  to  a  man's  own  order  was  not  a  legal 
instrument,  and  could  not  be  negotiated. 

Plea  to  the  second  count,  that  the  defendant  made  a  certain  instrument  or  supposed 
promissory  note,  whereby  he  promised  to  pay  to  the  order  of  him,  the  defendant, 
ioOO,  two  months  after  date,  in  manner  and  form  as  in  the  first  count  is  alleged  ; 
without  this,  that  he  the  defendant  made  at  any  other  time  any  other  promissory  note 
in  writing,  whereby  he  promised  to  pay  to  bearer  the  said  sum  of  money  in  the  said 
second  count  mentioned,  in  manner  and  form  as  in  the  said  second  count  is  alleged 
(concluding  to  the  country).  Special  demurrer  to  this  plea,  assigning,  among  other 
causes,  that  the  special  traverse  is  insufficient,  as  it  neither  expressly  admits  nor  denies 
the  making  of  the  note  mentioned  in  the  second  count,  but  is  an  argumenta-[52]-tive 
traverse  or  admission,  in  a  particular  which,  should  be  direct  and  certain,  and  that  the 
plea  is  an  indirect  traverse  or  denial  of  the  note  in  the  second  count  mentioned  being 
another  note,  as  therein  alleged,  than  that  which  is  stated  in  the  first  count,  and  which 
requires  the  defendant  to  plead  thereto  as  another  note  to  that  mentioned  in  the  first 
count.     Joinder  in  demurrer. 

Pearson,  in  support  of  the  demurrer  to  the  first  count.  A  promissory  note  made 
payable  to  the  order  of  the  maker  himself  is  not  a  promise  by  the  maker  to  pay  "  any 
other  person,  &c.,"  within  3  &  4  Anne,  c.  9,  s.  1,  and  is  therefore  wholly  inoperative. 
At  common  law,  promissory  notes  were  not  legally  transferable  in  England  by  indoi-se- 
ment;  see  per  Lord  Tenterden,  in  I)e  La  Chaumette  v.  Havk  of  EngJimd.{a)  The  object 
of  3  &  4  Anne,  c.  9,  was  to  encourage  trade  and  commerce,  by  giving  to  the  notes 
described  in  it  the  same  effect  as  to  inland  bills  of  exchange,  and  to  enable  them  to 
be  negotiated  in  like  manner  (see  preamble  of  3  &  4  Ann.  c.  9).  By  sect.  1,  all  "  notes 
in  writing,"  that  shall  be  made  and  signed  by  any  person  or  persons,  body  politic  or 
corporate,  or  by  certain  specified  servants  or  agents,  whereby  such  person  or  persons, 
&c.  "  doth  or  shall  promise  to  pay  to  any  other  person  or  persons,  or  body  politic  or 
coi'porate,  his,  her,  or  their  order,  or  unto  bearer,  any  sum  of  money  mentioned  in 
such  note,  shall  be  taken  and  construed  to  be  by  virtue  thereof  due  and  payable  to 
any  such  person  or  persons,  body  politic  or  corporate,  to  whom  the  same  is  made 
payable."  Nor  is  this  a  contract  at  all,  for  it  does  not  shew  on  the  face  of  it  in  whose 
favour  it  is  made.  Champion  v.  Plummer  (1  New  K.  252),  and  cannot  be  made  valid  by 
mere  indorsement;  Cooper  v.  [53]  Smith  (1.5  East,  103).  The  cases  of  Green  v.  llarics 
(4  B.  &  C.  239),  Rex  v.  Itiehanh  (Kuss.  &  Ry.  Cr.  G.  193),  and  Re.r^  v.  Bamlall  (id. 
195),  shew  that  the  pavee  ought  to  be  named  in  the  note.  He  also  cited  in  Blancken- 
hagen  v.  Bliindell  (2  B"  &  Aid.  417);  Gibson  v.  Minet  (1  W.  Bla.  608);  2  Pardessus, 
Droit  Commercial,  cap.  2,  pi.  331,  cap.  3,  pi.  346  ;  Moij.ier  v.  IVhilakcr  (9  B.  &  C.  409) ; 
Hunter  v.  Jeffcrey  (Peake's  Add.  Cas.  146).  [Parke,  B.  Though  by  the  law  merchant 
the  note  cannot  be  indorsed,  could  not  the  defendant  make  this  a  promissory  note  by 
indorsing  it  to  another  person  ?] 

Hoggins,  in  support  of  the  first  count,  argued  that  the  demurrer  had  not  properly 
raised  the  oljjection  ;  and  in  support  of  the  demurrer  to  the  second  plea,  contended 
that  the  plea  was  bad. 

The  Court  took  time  to  consider,  and  their  judgment  was  now  delivered  by 

Ai,i)KKSON,  B.  The  defendant  must  have  judgment  on  the  demurrer  to  the  first 
count,  on  the  ground  taken  by  him,  that  the  instrument  in  question,  made  payable  to 
the  maker's  order,  is  not  a  promi.ssory  note  within  stat.  3  &  4  Anne,  c.  9,  which 
requires  that  a  promissory  note,  to  be  assignable,  shall  be  made  payable  by  the  party 
making  it  to  some  "other  person,"  or  his  order,  or  unto  bearer.  As  to  the  demurrer 
to  the  plea  to  the  seconfl  count,  the  plaintiff'  is  entitled  to  judgment,  for  that  plea  only 
denies  argumentatively  that  the  defendant  made  such  a  note  as  is  stated  in  that  count. 

Judgment  for  the  plaintitT  on  the  second  count,  and  for  the  defendant  on  the  first 
count. 

(«)  9  B.  &  Cr.  208.  Also  cited,  Bayley  on  Bills,  p.  1,  2  Bla.  C.  467  ;  Trier  v. 
Bridgnum,  2  East,  359.  See  also  2  Ld.  Ray.  1545,  cited  in  Smith  v.  Kendall, 
6T."R.  124. 
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[54]  Tucker  v.  Baknesley.  Nov.  13,  1846. — On  a  rule  for  striking  out  a  demurrer, 
under  Eeg.  Gen.  Hil.  4  W.  4,  r.  2,  the  Court  set  it  aside  and  .struck  out  the 
pleadings  connected  with  it,  the  defendant  to  pay  plaintiff's  costs  of  preparing 
for  trial  and  attending  to  try  the  cause,  and  of  the  application  to  set  aside  the 
demurrer,  and  take  short  notice  of  trial,  or  judgment  to  be  for  plaintiff  on  the 
whole  record. 

[S.  C.  4  D.  &  L.  292 ;  16  L.  J.  Ex.  165.] 

Assumpsit  on  a  promissory  note,  by  indorsee  against  maker,  the  payee  being  one 
Flower.  The  veiuie  was  London.  The  defendant,  being  under  terms  of  pleading 
issuably,  rejoining  gratis,  and  taking  short  notice  of  trial  for  the  first  sittings  at  which 
the  plaintiff'  could  try,  pleaded  six  pleas,  the  sixth  being,  in  substance,  that  the  note 
was  made  for  the  accommodation  of  the  payee.  Flower,  without  value,  and  indorsed 
by  him  to  the  plaintiff  in  order  that  he  might  sue  on  it  in  his  own  name,  not  for  his 
own  benefit,  but  for  that  of  the  payee.  The  plaintiff  replied  de  injuria,  added  similiters, 
made  up  his  issue,  and  delivered  it  to  the  defendant's  attorney,  giving  notice  thereon 
of  trial  for  the  first  sitting  in  London  in  the  term.  On  that  sitting  day  the  cause 
stood  No.  2  in  the  paper,  and  the  plaintiff's  attorney  attended  with  the  witnesses,  but 
was  informed,  that,  just  before  nine  on  the  night  before,  notice  had  been  left  at  his 
office  that  the  defendant's  attorney  accepted  the  issue  delivered  only  as  a  replication, 
had  struck  out  the  similiters  added  by  the  plaintiffs,  and  at  the  .same  time  delivered 
rejoinders  to  five  of  the  I'eplications,  and  a  special  demurrer  to  the  6th,  on  the  ground 
that  it  relied  on  an  agreement  between  Flower  and  the  plaintiff',  which,  as  the  plaintiff 
was  a  party  to  it,  and  as  it  lay  as  much  within  his  knowledge  as  in  that  of  the 
defendant,  ought  to  have  been  specifically  denied,  and  on  the  ground  that  a  material 
portion  of  the  plea  was  in  the  negative,  and  that  this  was  improperly  put  in  issue  by 
the  replication,  which  alleged  that  defendant  of  his  own  wrong,  and  without  the  causes 
alleged,  neglected  to  pay  the  note,  and  thereby  contained  a  negative  answer  to  a 
negative. 

The  cause  was  called  on  in  its  order ;  but,  in  consequence  of  the  defendant's 
proceedings,  the  judge  did  not  think  it  [55]  proper  foi'  him  to  try  it,  and  it  was 
accordingly  struck  out  of  the  paper. (a) 

Gray,  for  the  plaintiff,  then  obtained  a  rule  calling  on  the  defendant  to  shew  cause 
why  the  demurrer  should  not  be  set  aside  for  irregularity,  as  frivolous,  pursuant  to 
Reg.  Gen.  Hil.  4  Will.  4,  r.  2,  which  is,  "  that  if  any  demurrer  shall  be  delivered 
without  such  statement,"  (i.e.  the  marginal  note  of  the  matter  of  law  intended  to  be 
argued),  "  or  with  a  frivolous  statement,  it  may  be  set  aside  as  irregular  by  the  Court 
or  a  judge,  and  leave  may  be  given  to  sign  judgment  as  for  want  of  a  plea." 

Aspland  shewed  cause.  The  demurrer  is  for  substantial  cause  ;  for  the  matter 
in  answer  to  the  plea  being  peculiarly  within  the  plaintiff's  knowledge,  his  traverse 
should  have  been  special :  Halter  \.  FxuxheU.{b)  [Parke,  B.  No.  The  rule  of  pleading 
there  laid  down  on  this  point  was,  that  if  the  plea  sets  up  title  or  authority,  command 
or  license,  from  the  plaintiff,  those  being  facts  equally  in  knowledge  of  both  parties, 
need  not  be  proved  by  the  defendant,  if  not  specially  traversed  by  the  replication.] 
Hodgsmi  v.  East  Imlia  Company  (8  T.  R.  278),  shews  the  replication  to  be  bad  on  the 
second  ground.  [Parke,  B.,  mentioned  Herbert  v.  Sai/cr  {o  Q.  B.  965).]  At  all  events, 
the  plaintiff  can  only  have  judgment  on  the  sixth  plea.  For  if  the  judgment  can  be 
signed  on  the  whole  record,  the  plaintiff  would  be  in  a  better  position  upon  this 
summary  application  than  if  he  had  succeeded  on  argument  on  a  joinder  in  demurrer. 
The  rule  of  Hilary  Term  refers  in  terms  to  the  case  of  a  demurrer  to  the  declaration 
only;  so  that,  if  it  is  applied  to  a  demurrer  to  the  replication,  it  must  be  read  with 
the  necessary  limitations.  Adherence  to  the  literal  meaning  would  prevent  [56]  the 
frivolous  demurrer  of  a  plaintiff  from  being  set  aside,  as  is  constantly  done. 

Gray,  in  support  of  the  rule.  In  Herbert  v.  Sayer,  the  sixth  plea  rested  the  defence 
on  the  bill  being  an  accommodation  bill,  sued  on  by  the  plaintiff  as  a  mere  trustee  for 
the  real  holder.  The  replication  was  de  injuria,  and  on  special  demuirer  was  held 
right,  the  plea  being  in  excuse,  and  not  in  discharge.     This  demurrer,  therefore,  was 

(a)  See  Tidd,  9th  edit.  736 ;  9  M.  &  W.  636,  684 ;  7  M.  &  W.  20. 

(b)  1  Q.  B.  209,  220.     See  Tyrwhitt  on  Modern  Pleading,  &c.  609. 
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frivolous,  and  prevented  the  pl;iintiff  from  proceeding  to  trial  next  day  on  the  other 
issues.  [Park^,  B.  The  general  rule  is,  that  if  anj'  demurrer  is  delivered  with  a 
"frivolous  statement " (a)  in  the  margin  of  the  matter  of  law  intended  to  be  argued, 
"it  may  be  set  aside  as  irregular  by  the  Court  or  a  judge,  and  leave  may  be  given  to 
sign  judgment  as  for  want  of  a  plea."  That  contemplates  the  case  of  a  demurrer  to 
a  declaration.  What  would  have  been  the  course  before  that  rule,  if  one  of  two  pleas 
was  replied  to,  and  the  other  not?  Could  judgment  be  signed  by  the  plaintiff  on  the 
whole  record  !  Must  not  the  plaintiff  have  gone  on  uniformly,  and  answered  the 
whole  plea?]  Suppose  the  defendant  had  rejoined  to  every  replication  except  that  to 
the  sixth  plea,  and  had  left  that  unanswered?  [Parke,  B.  There,  bv  answering  all 
but  one,  he  would  have  admitted  that  one,  which  would  be  an  answer  to  the  action. 
Alderson,  B.  I  doubt  our  authority  to  make  this  short  termination  of  the  question.] 
The  Court  will  give  the  same  judgment  as  if  there  had  been  no  rejoinder  to  the  sixth 
replication.  That  would  entitle  the  plaintift'  to  judgment  on  the  whole  record. (i'')' 
[Parke,  B.  This  demurrer  is  clearly  frivolous;  saying  what  is  frivolous  is  saying 
nothing.  A  frivolous  demurrer  to  a  replication  admits  its  truth,  and  places  the 
defendant  [57]  in  the  same  position  as  if  there  were  no  rejoinder  at  all.  The  old  rule 
was,  that  if  there  were  several  pleas,  each  containing  an  answer  to  the  action,  and  one 
was  not  rephed  to,  the  defendant  was  entitled  to  judgment  by  nil  dicit  on  the  whole 
record ;  and  all  the  pleas  were  taken  as  struck  out.  Pollock,  C.  B.,  mentioned 
Baily  v.  Baker  (9  M.  &  W.  769).] 

The  Court  took  time  to  consider. 

Pollock,  C.  B.,  now  said  :  We  think  we  have  power  to  set  aside  all  the  pleadings 
connected  with  the  frivolous  demurrer,  so  that  the  rule  will  be  absolute,  and  the 
plaintiff  maj'  sign  judgment  generally  as  for  want  of  a  plea,  unless  the  defendant 
consents  to  the  terms  we  shall  embody  in  our  rule. 

The  following  rule  was  afterwards  pronounced  : — that  the  demurrer  delivered 
herein  be  set  aside  as  irregular,  and  the  pleadings  connected  therewith  struck  out. 
And  that  the  defendant  do  pay  to  the  plaintiff,  his  attorney  or  agent,  within  four 
days  after  taxation,  all  costs  of  and  occasioned  by  the  said  demurrer,  including  the 
costs  of  preparing  for  the  trial  of,  and  attending  to  try,  this  cause,  and  of  this  applica- 
tion, to  be  taxed  by  one  of  the  masters.  And  that  the  defendant  do  take  short  notice 
of  trial  for  the  sittings  after  term  ;  and  in  default  of  payment  of  such  costs  within 
four  days  after  taxation  as  aforesaid,  it  is  ordered  that  the  plaintiff  be  at  liberty  to 
sign  judgment  as  for  want  of  a  plea. 

Rule  accordingly.(6)-, 

[58]  Beazley  v.  Bailey.  Nov.  2,  1846.— An  order  "peremptory"  for  time  to 
plead  does  not  preclude  the  defendant  from  again  applying  by  summons  for 
further  time;  and  if  he  take  out  such  further  summons,  judgment  signed  for 
want  of  a  plea  after  the  summons  is  returnable,  is  irregular. 

[S.  C.  4  D.  &  L.  271  ;    16  L.  J.  Ex.  1  ;  10  Jur.  906.     Referred  to,  Fakk  v.  AxtMm, 

1889,  24  Q.  B.  D.  176.] 

In  this  case  the  defendant,  on  Tuesday,  the  28th  of  Julj',  obtained,  by  consent, 
a  judge's  order  for  four  days'  time  to  plead,  marked  "  peremptorj',"  on  the  terms  of 
pleading  issuably,  rejoining  gratis,  and  taking  short  notice  of  trial.  On  Saturday, 
the  1st  of  August,  he  took  out  a  summons  for  further  time  to  plead,  returnable  at 
1 1  o'clock  on  Monday,  the  3nl.  Shortly  after  that  hour,  the  plaintiff  signed  judgment 
for  want  of  a  plea,  disregarding  the  summons.  On  application  to  the  Lord  Chief 
Baron  at  chambers,  his  Lordship  ordered  the  judgment  to  be  set  aside  as  irregular, 
with  costs. 

Lush  now  moved  for  a  rule  nisi  to  rescind  this  order.  The  meaning  of  the 
"  peremptory  "  order  for  time  to  plead  is,  that  the  party  will  not  apply  again  for 

(a)  See  cases  collected,  Jervis's  Rules,  4th  edit.  105 ;  Tyrwhitt  on  Modern 
Pleading,  &c.  681,  682. 

(by  Tidd,  9th  edit.  472,  563 ;  Camming  v.  Sharland,  1  East,  411. 

(6)2  See  Uuitoii  v.  Turk,  13  M.  &  W.  734,  note  :  Howoiih  v.  Uuhberdij,  and  Undershill 
V.  Fuller,  5  Tyr.  391,  392. 

Ex.  Div.  IX.— 35* 
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further  time.  It  amounts  to  an  engagement  with  the  plaintiff  that  he  will  no  longer 
delay  to  deliver  his  pleas.  [Parke,  B.  It  is  not  any  undertaking  on  the  part  of  the 
defendant  at  all ;  it  is  only  a  peremptory  order  of  the  judge,  and  is  nothing  more  than 
a  strong  intimation  on  his  part,  that,  unless  an  urgent  case  be  made  out,  the  plaintifi" 
is  not  to  apply  for  further  time.  Alderson,  B.  It  means  only  this,  "  as  at  present 
advised,  I  do  not  mean  to  grant  any  further  time."]  In  Gray  v.  Pcnnell  (1  Dowl. 
P.  G.  120),  Littledale,  J.,  held  that  the  introduction  of  the  word  "peremptory,"  in 
a  rule  for  time  to  declare,  precluded  the  plaintiff  from  taking  out  more  rules  for 
further  time.  He  said  it  meant  "  that  the  party  can  take  out  no  moie  rules  for  time 
to  do  the  particular  act  required  ;  and  the  part}'  giving  the  rule  ma}'  sign  judgment 
when  the  peremptory  rule  has  expired,  if  the  opposite  party  has  not  taken  the  neces- 
sary steps."  [Parke,  B.  That  case  does  [59]  not  apply.  The  learned  judge  does  not 
say  you  might  not  appl}'  to  a  judge  on  summons  for  further  time  to  declare.]  At  all 
events,  the  defendant  ought  to  have  made  a  special  application  to  the  judge  for  leave 
to  take  out  a  fresh  summons.  In  I'elrie  v.  CuUen  (7  Man.  &  G.  1020),  the  Court  of 
Common  Pleas  held  that  a  peremptory  undertaking  to  go  to  trial  means  an  under- 
taking to  go  to  trial  at  all  events.  [Alderson,  B.  We  held  the  contrary  in  Luniley 
V.  i^uioiw-j/ (14  M.  &  W.  295).] 

Parke,  B.  The  peremptory  order  is  only  the  expression  of  the  then  opinion  of 
the  judge ;  but  it  is  not  absolutely  final ;  neither  does  it  import  any  undertaking  or 
contract  on  the  part  of  the  defendant.  The  meaning  of  the  word  is  only  that  the 
judge  makes  an  absolute  order, — but,  like  all  other  orders,  liable  to  be  varied  if  he 
thinks  fit.  The  defendant  has  then  a  right  to  apply  for  a  revision  of  the  order  in  the 
ordinary  way,  by  summons,  returnable  before  the  time  for  signing  judgment,  which 
is  a  stay  of  proceedings  from  the  time  when  it  is  returnable.  Here,  therefore,  at 
11  o'clock  on  the  Monday,  all  the  proceedings  on  the  part  of  the  plaintiff  were  stayed  ; 
and  if  after  that  the  plaintiff  chose  to  sign  judgment,  that  was  irregular,  and  the  Lord 
Chief  Baron  was  right  in  setting  it  aside. 

Alderson,  B.  The  plaintiff's  proper  course  was  to  have  opposed  the  application 
for  further  time  to  plead  ;  in  so  doing  the  peremptory  nature  of  the  former  order 
would  have  been  strong  in  his  favour.  But  if  this  argument  were  to  prevail,  the  effect 
would  be,  that  the  granting  of  a  "  peremptory  "  order  would,  in  every  case,  preclude 
the  allowance  of  further  time,  whereas  cases  may  be  supposed  of  the  most  urgent  and 
absolute  necessity  for  it. 

KoLFE,  B.,  concurred. 

Rule  refused. 

[60]  Waller  v.  Joy.  Nov.  3,  1846. — Where  a  party  obtains  an  order  for  the 
postponement  of  the  trial  of  a  cause  on  payment  of  costs  of  the  day,  he  must 
give  notice  of  taxation  of  such  costs,  otherwise  the  other  party  may  go  on  to  trial. 

[S.  C.  4  D.  &  L.  338 ;   16  L.  J.  Ex.  17.] 

Lush  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the  verdict 
obtained  by  him  in  this  action  should  not  be  set  aside,  and  why  he  should  not  pay  the 
costs  of  this  application.  It  appeared  from  the  affidavits,  that,  the  cause  being  in  the 
list  for  trial  at  the  sittings  after  last  Ti  inity  Term,  the  defendant  obtained  a  judge's 
order  for  postponing  the  trial,  on  paj'ment  of  costs  of  the  day,  on  the  ground  of  the 
absence  of  a  material  witness.  This  order  was  served  upon  the  plaintiff,  but  no  notice 
of  taxation,  or  appointment  to  tax  the  costs,  was  given  ;  whereupon  the  plaintiff 
proceeded  to  the  trial  of  the  cause,  and,  in  the  defendant's  absence,  obtained  a  verdict. 

Humfrey  now  shewed  cause,  and  contended  that,  under  such  circumstances,  the 
plaintiff'  was  at  liberty  to  treat  the  order  as  a  nullity,  and  proceed  to  try  the  cause. 

Lush,  contra,  referred  to  the  affidavits,  as  shewing  the  defendant's  I'eadiness  to 
pay  the  costs,  and  contended,  that  he  was  not  bound  to  give  a  notice  of  or  appoint- 
ment for  taxation  of  them ;  he  might  not  desire  to  tax  the  costs,  but  might  be  willing 
to  pay  them,  on  application,  without  any  taxation. 

Per  Curiam. (a)  The  plaintiff'  was  quite  regular  in  trying  the  cause.  The  defen- 
dant had  obtained  a  postponement  of  the  trial  merely  as  a  favour,  on  payment  of  the 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Eolfe,  B. 
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costs  of  the  flay.     It  was  his  business,  therefore,  to  serve  the  plaintiff  with  an  appoint- 
ment to  tax  those  costs.    The  rule  may  be  made  absolute,  on  the  terras  of  the  defendant's 
bringing  into  court,  in  a  week,  the  costs  of  the  day,  and  the  costs  of  this  application, 
otherwise  it  will  be  discharged  with  costs. 
Rule  accordingly. 

[61]  Tkiston  v.  B.\rrixgton.  Nov.  3,  1846. — In  debt,  a  plea  of  payment  of  a  sum 
of  money,  in  satisfaction  of  all  the  causes  of  action  in  the  declaration  mentioned, 
is  an  answer  as  well  to  the  damages  as  to  the  debt. 

[S.  C.  4  D.  &  L.  273 ;  16  L.  J.  Ex.  2  ;  10  Jur.  928.] 

Debt  for  work  and  labour.  Plea,  that,  after  the  cause  of  action  had  accrued,  he, 
the  defendant,  paid  to  the  plaintiff',  and  the  plaintitt' accepted,  the  sum  of  £10,000,  in 
full  satisfaction  and  discharge  of  all  the  causes  of  action  in  the  declaration  mentioned. 
The  plaintiff  thereupon  signed  judgment,  on  the  ground  that  the  plea  did  not  answer 
the  damages.  On  summons  before  Piatt,  B.,  at  chambers,  this  judgment  was  set  aside 
as  irregular. 

Hurlstone  now  moved  for  a  rule  calling  upon  the  defendant  to  shew  cause  why  the 
order  of  Piatt,  B.,  should  not  be  rescinded.  It  was  held  in  Lowe  v.  Steele  (15  M. 
&  W.  380),  that  a  plea  of  payment  into  court,  in  an  action  of  debt,  in  the  form  given 
by  the  rule  of  Trin.  T.,  1  Vict.,  stating  only  that  the  defendant  never  was  indebted 
to  the  plaintiff  to  a  greater  amount  than  the  sum  paid  into  court,  "in  respect  of 
the  cause  of  action  in  the  declaration  mentioned,"  was  bad,  as  not  answering  the 
damage  for  the  detention  of  the  debt.  The  damages,  in  debt,  form  no  part  of  the 
causes  of  action  mentioned  in  the  declaration  ;  the  debt  alone  is  the  cause  of  action  ; 
the  damages  are  collateral.  This  is  clearlj'  shewn  by  the  old  form  of  writs,  in  which  it 
was  necessary  to  set  out  the  cause  of  action.  The  writ  of  debt  runs  thus  (see  Stephen 
on  Pleading,  13) : — "Command  C.  I).,  late  of  ,  gentleman,  that  justly  and 

without  delay  he  render  to  A.  B.  the  sum  of  pounds,  of  good  and  lawful 

money  of  Great  Britain,  which  he  owes  to  and  unjustly  detains  from  him.  The  writ  of 
assumpsit,  on  the  other  hand,  expressly  refers  to  the  damages  : — "  But  the  said  C.  D.  to 
pay  the  same  or  any  part  thereof  hath  [62]  hitherto  wholly  refused,  and  still  doth  refuse, 
to  the  damage  of  the  said  A.  B.  of  pounds."     If  the  damages  formed  part 

of  the  cause  of  action  in  debt,  nunquara  indebitatus  would  be  a  bad  plea ;  it  would  be 
argumentative.  [Parke,  B.  Not  so;  if  the  defendant  was  not  indebted,  the  plaintiff 
could  not  have  sustained  damages.  The  plea  answers  that  which  is  the  foundation  of 
the  damages.]  Ilmry  v.  Earl  (8  M.  &  \\'.  22>'<)  is  also  an  authority  to  shew  that 
a  plea  of  payment  in  debt,  pleaded  to  the  "  causes  of  action  in  the  declaration 
mentioned,"  would  not  be  considered  as  answering  the  damages. 

Parke,  B.  The  defendant  says,  by  this  plea,  that  he  paid  a  sum  of  money  in  full 
satisfaction  of  all  the  causes  of  action  in  the  declaration  mentioned  ;  he  does  not  say, 
in  full  satisfaction  of  the  debt.  The  meaning  of  the  pica  is,  that  he  paid  the  money 
in  satisfaction  of  the  debt  and  damages  stated  in  the  declaration  ;  there  was,  therefore, 
nothing  in  respect  of  which  the  plaintiff  was  entitled  to  sign  judgment. 

Alderson,  B.,  and  Rolfe.,  B.,  concurred. 

Rule  refused. 

[63]  Hall  v.  Story.  Nov.  3,  1846. — A  letter  written  and  posted  in  county  A., 
and  addressed  to  and  received  by  the  plaintiff  in  county  B.,  wherebj'  the  defen- 
dant admits  a  part  of  the  debt  claimed  in  the  action,  is  evidence  sutlicient  to 
satisfy  the  plaintiff's  undertaking  to  give  material  evidence  in  county  A. 

[S.  C.  4  D.  &  L.  345 ;  16  L.  J.  Ex.  17.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea,  except  as  to 
11.  5s.,  nuncjuam  indebitatus:  as  to  that  sum,  payment  into  court. 

At  the  trial,  before  Cressweli,  .1.,  at  the  last  assizes  at  Durham,  it  appeared  that 
the  action  was  brought  to  recover  the  price  of  certJiin  provisions  su])plicd  by  the 
plaintiff  to  the  defendant,  and  to  others  on  his  account.  The  plaintiff,  in  order  to 
satisf}''  an  undertakins;  to  give  material  evidence  in  the  county  of  Durham,  put  in  a 
letter  written  by  the  defendant,  posted  at  St.  Helen's  .\uckland,  in  the  county  of 
Durham,  and  received  by  the  plaintiff  at  Tliirsk,  in  the  countj-  of  York,  wherein  the 
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defendant  denied  his  being  indebted  to  the  plaintiff  except  for  the  amount  of  his  own 
bill,  but  expressed  his  willingness  to  pay  that.  The  defendant's  counsel  contended, 
that  this  did  not  amount  to  material  evidence  in  the  county  of  Durham.  The  learned 
judge  thought  it  did,  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  a  contrary  opinion.  The  jury  having  found  a  verdict  for  the 
plaintifl", 

Watson  now  moved,  pursuant  to  the  leave  reserved,  for  a  rule  to  shew  cause  why 
a  nonsuit  should  not  be  entered.  This  evidence  did  not  satisfy  the  undertaking  to 
give  material  evidence  in  the  county  of  Durham.  [Parke,  B.  Whj'  not  1  The  letter 
was  published  in  that  county,  and  it  certainly  was  very  material  to  the  case.]  It  was 
merely  posted  in  that  county,  but  was  received  and  read  by  the  plaintiff  in  Yorkshire. 
[Alderson,  B.  In  Bex  v.  Burdett  (4  B.  &  Aid.  95),  it  was  held  that  the  delivery  of  a 
sealed  letter,  containing  a  libel,  at  a  post-office  in  Leicestershire,  was  a  publication  of 
the  libel  in  that  county.]  This  was  no  admission  [64]  of  the  debt  until  it  reached  the 
plaintiff's  hands,  and  was  read  by  him.  If  it  had  been  the  case  of  an  invoice,  or 
other  document  directly  relating  to  the  goods,  that  might  have  been  different. 
[Alderson,  B.  Suppose  the  defendant  had  stood  in  the  county  of  Durham,  and 
uttered  an  admission  across  the  Tees  to  the  plaintiff  standing  in  Yorkshire,  would  not 
that  be  material  evidence  in  Durham  T\     It  is  apprehended  that  it  would  not. 

Parke,  B.  I  think  there  should  be  no  rule.  It  was  held,  in  Linleij  v.  Bates 
(2  C.  &  J.  659)  that  the  posting  of  an  invoice  in  the  particular  county  was  material 
evidence  in  that  county.  Here  the  defendant  writes  and  posts,  in  the  county  of 
Durham,  a  letter  containing  an  admission  of  the  debt.  That  is  quite  sufficient 
evidence  to  satisfy  the  plaintiff's  undeitaking. 

Alderson,  B.  This  letter,  which  was  written  and  posted  in  the  county  of 
Durham,  is  certainly  evidence  most  material  to  the  issue,  for  it  amounts  to  a  promise 
by  the  defendant  to  pay  a  part  of  the  debt  claimed  in  the  action.  If  it  had  relateii  to 
the  whole  debt,  and  not  to  a  part  onl}',  it  might  have  been  made  the  entire  evidence 
in  the  cause.  And  I  think  it  is  material  evidence  in  the  county  of  Durham,  where  the 
promise  which  it  contains  was  made. 

KoLFE,  B.,  concurred. 

Rule  refused.  (J) 

[65]  Foley  v.  Botfield.  Nov.  4,  1846. — Where,  upon  the  moving  of  a  rule  for  a 
new  trial,  the  parties  agree  to  state  a  special  case,  (nothing  being  said  about  the 
costs),  but  no  case  is  ultimately  agreed  upon,  the  costs  of  such  abortive  case  are 
not  costs  in  the  cause. 

[S.  C.  4  D.  &  L.  328  ;  16  L.  J.  Ex.  3.] 

On  the  trial  of  this  cause,  before  Williams,  J.,  at  Stafl'ord,  at  the  Summer  Assizes 
for  1843,  a  verdict  was  found  for  the  plaintiff,  with  damages,  on  some  of  the  issues, 
and  for  the  defendant  on  others.  In  the  following  Michaelmas  Term,  cross  rules 
were  obtained,  to  enter  the  verdict  for  the  defendant  and  the  plaintiff  respectively, 
on  the  issues  found  against  them.  The  Court  recommended  that  the  facts  should 
be  stated  in  a  special  case,  which  was  agreed  to  by  the  counsel  on  both  sides.  The 
plaintiff's  counsel  drew  the  special  case,  which  was  delivered  to  the  defendant's 
attorney  ;  but  nothing  further  was  done  in  the  matter  until,  after  repeated  applica- 
tions, and  after  a  judge's  order  had  been  obtained  to  return  it,  the  defendant's  attorney 
returned  the  case  unaltered,  together  with  another  draft  case  prepared  by  himself. 
Much  negotiation  followed,  but  all  attempts  to  get  the  case  finally  settled  were 
unavailing ;  and,  after  the  lapse  of  two  years  and  a  half,  at  the  suggestion  of  the 
defendant's  attorne}',  the  case  was  restored  to  the  new  trial  paper,  and  was  on  the 

(b)  In  another  case.  Fox  v.  JFilkins,  (moved  Nov.  10),  which  was  an  action  of  debt 
to  recover  the  price  of  bricklayer's  work  done  by  the  plaintiff  for  the  defendant  at 
Bristol,  the  Court  held  that  evidence  of  a  conversation  in  Middlesex,  between  the 
defendant  and  the  plaintiff's  attorney's  clerk,  in  which  the  defendant,  being  shewn  the 
particulars  of  the  plaintiff's  claim,  stating  the  measure  and  value  of  the  work,  said  the 
work  was  properly  done,  but  disputed  the  accuracy  of  the  measurement, — was 
sufficient  to  satisfy  the  plaintiff's  undertaking  to  give  material  evidence  in  Middlesex. 
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point  of  being  argued,  when  an  arrangement  took  place  l)etween  the  parties ;  the 
plaintiff  retaining  his  verdict  on  certain  of  the  issues,  with  reduced  damages,  and 
the  defendant  keejiing  the  verdict  on  the  issues  found  for  him.  On  the  taxation  of 
the  costs,  the  Master  refused  to  allow  the  plaintiff  any  of  the  costs  of  the  abortive 
special  case. 

Whitraore  now  applied  for  a  rule  to  review  the  ta.xation  in  this  respect,  and 
suggested  that  these  were  costs  in  the  cause,  having  been  incurred  in  an  attempt  to 
dispose  of  the  cause  in  the  manner  which  had  been  suggested  by  the  Court,  and 
agreed  to  by  the  defendant,  whose  default  alone  had  prevented  its  being  cai-ried  into 
effect;  and  therefore  [66]  tliat  the  plaintiff,  having  the  general  costs  of  the  cause, 
was  entitled  to  these  costs. 

Per  Curiam.  These  are  certainly  not  costs  in  the  cause,  and  as  no  provision 
appears  to  have  been  made  respecting  them,  at  the  time  when  the  special  case  was 
directed,  the\'  were  properly  disallowed. 

Eule  refused. 

Knight  v.  Barber.  Nov.  5,  1846. — Scrip  in  a  railway  company  is  not  "goods,  wares, 
or  merchandise,"  within  the  exemption  in  the  Stamp  Act,  55  Geo.  3,  c.  li^4, 
Sched.,  pt.  3,  tit.  Agreement. — In  the  morning  of  a  day,  the  defendant  gave  the 
plaintiff  a  verbal  order  for  fifty  shares  in  a  railway  company.  In  the  afternoon 
of  the  same  day,  the  defendant  signed  a  memorandum,  that  he  had  bought  of 
the  plaintiff  fifty  shares  in  the  company,  at  £10  a  share  :  which  memorandum 
was  handed  to  the  plaintiff: — Held,  that  it  required  an  agreement  stamp. 

[S.  C.  16  L.  J.  Ex.  18  ;  10  Jur.  929 :  at  Nisi  Prius,  2  C.  &  K.  333.] 

Assumpsit  for  not  accepting  and  paying  for  scrip  certificates  of  shares  in  the 
Huddersfield,  Halifax,  and  Bradford  Kailway  Company.  Plea  (inter  alia),  non 
assumpsit. 

At  the  ti'ial,  before  Cresswell,  J.,  at  the  last  Liverpool  Assizes,  a  witness  was  called 
for  the  plaintiff,  who  stated  that,  on  the  morning  of  the  12th  of  August,  1846,  the 
defendant  gave  the  plaintiff  a  verbal  order  for  fifty  shares  in  the  alcove  Company. 
On  cross-examination,  he  stated,  that,  on  the  afternoon  of  the  same  day,  the  defendant 
signed  the  following  memorandum,  with  a  view  to  its  being  afterwards  shewn  to  the 
plaintiff,  to  whom  it  was  handed  accordingly  : — "  Bought  of  Nathan  Knight  [the 
plaintift']  fifty  shares  in  the  Huddersfield,  Halifax,  and  Bradford  Railway  Company, 
at  £10  per  share."  This  memorandum  was  lost,  but  the  witness  stated  its  contents 
from  memory,  and  said  that  it  was  unstamped.  It  was  thereupon  objected  for  the 
defendant,  that  its  contents  were  not  admissible  in  evidence  :  for  that  the  written 
paper  contained  the  only  legal  evidence  of  the  contract,  and  ought,  therefore,  to  have 
borne  an  agreement  stamp.  The  learned  Judge  was  of  that  opinion,  and  directed  a 
nonsuit. 

Batnes  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  First,  there 
was  a  complete  contract  by  words  [67]  in  this  case,  consisting  of  what  passed  between 
the  parties  on  the  morning  of  the  day  in  question,  and  it  did  not  appear  that  any 
wiiting  was  contemplated  by  the  parties.  The  memorandum  was  not  the  contract 
which  was  to  be  binding  on  both  parties,  but  was  a  mere  acknowledgment  by  one  of 
them  of  the  antecedent  parol  contract  which  had  been  concluded  in  the  morning. 
The  principles  applicable  to  this  question  are  laid  down  in  I'auf/hlon  v.  Brine  (1  Man. 
&  G.  559  ;  1  Scott,  N.  R.  258),  and  Bccchiiu/  v.  IVeMhrook  (8  M.  &  W.  411),  namely, 
that  only  such  agreements  need  lie  stamped  as  would  be  evidence  against  both  the 
contracting  parties.  [Parke,  B.  This  paper  was  signed  by  the  defendant  to  be  shewn 
to  the  plaintirt",  and  it  was  given  to  the  plaintiff.  It  was  therefore  the  instrument 
whereby  the  defendant  meant  to  bo  bound,  and  to  which  the  ])laintiff  assented.] 
But  there  was  a  complete  oral  contract  independent  of  and  antecedent  to  it.  [Parke,  B. 
That  may  be ;  but  when  they  put  it  down  in  writing,  as  meain'ng  it  to  be  the  evidence 
of  the  contract,  it  is  within  the  words  of  the  Stamp  Act.  If  it  be  a  mere  proposal, 
it  is  not  within  the  statute  ;  but  this  is  more ;  it  is  a  memorandum  in  whicii  the 
defendant  has  put  down  what  he  means  to  be  the  terms  of  the  contract,  and  which 
has  been  received  as  such  by  the  plaintiff.]  It  is  submitted  that  nothing  is  liable  to 
stamp  duty  as  an  agreement,  except  that  which  both  parties  have  reduced  into  writing 
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as  their  contract.  [Pollock,  C.  B.  In  Hughes  v.  Budd  (8  Dowl.  P.  C.  478),  an  agree- 
ment signed  by  the  plaintiff  only  was  held  to  be  valid  as  an  agreement,  and  to  require 
a  stamp.] 

Secondly,  these  scrip  certificates  were  "  merchandise  "  within  the  meaning  of  that 
word  in  the  Stamp  Act,  which  exempts  from  being  stamped  any  "  agreement  made 
for  or  relating  to  the  sale  of  any  goods,  wares,  or  merchandise;"  55  Geo.  3,  c.  184, 
Sched.,  part  1,  title  Agreement.  They  [68]  are  things  accustomably  merchantable  in 
the  market.  The  Stamp  Act  is  to  be  construed  liberally  for  the  subject.  It  is  true 
that,  in  Iluinbk  v.  Mildidl  (11  Ad.  &  E.  20')),  shares  in  a  joint-stock  banking  company 
were  held  not  to  be  within  the  words  "  goods,  wares,  and  merchandises,"  within  the 
17th  section  of  the  Statute  of  Frauds  ;  but,  on  the  other  hand,  it  has  repeatedly  been 
held  that  they  are  "  goods  and  chattels  "  within  the  meaning  of  the  72nd  section  of 
the  Bankrupt  Act,  6  Geo.  4,  c.  16.  So,  in  Lawton  v.  Hickman  (Trin.  V.  1846,  Q.  B.  ; 
4  Itailw.  Cases,  336),  it  was  held  that  the  price  of  scrip  in  a  railway  company  might 
be  recovered  under  a  count  for  goods  and  chattels  sold  and  delivered.  [Pollock,  C.  B. 
"  Bona  et  catalla  "  includes  all  personal  things  that  belong  to  a  man.]  Scrip  differs 
in  this  respect  from  shares,  because  shares,  after  the  passing  of  the  act  of  Parliament, 
can  be  transferred  only  by  deed,  in  the  manner  pointed  out  by  the  Lands  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  18;  whereas  scrip  may  well  be  considered  merchan- 
dise, being  commonly  bought  and  sold  in  the  market,  and  transferred  by  delivery. 
[Parke,  B.  Would  not  a  written  conti'act  for  the  sale  and  delivery  of  stock  on  a 
future  day  require  a  stamp'?]  It  is  apprehended  not.  [Parke,  B.  Scrip  in  a  railway 
company  is  a  mere  equity — a  mere  right  to  something  which  may  thereafter  exist. 
It  is  sold,  it  is  true,  among  speculating  persons,  but  not  as  an  article  of  general 
commerce.  The  sale  of  it  is  merely  an  assignment  of  a  bargain.]  It  is  commonly 
merchantable  in  the  market ;  and  what  else  constitutes  merchandise  ?  [Rolfe,  B. 
Lands  and  houses  are  commonly  sold;  can  they  be  considered  merchandised  or  can 
foreign  bonds  be  considered  merchandise  1  Pollock,  C.  B.  Is  the  sale  of  a  pawn- 
broker's duplicate  within  the  exemption?]  It  is  to  be  observed,  that  the  words  in 
the  17th  section  of  the  Statute  of  Frauds  are  not  precisely  the  same  as  in  the  Stamp 
Acts  ;  they  are  "  goods,  wares,  and  merchandises ;  "  and  the  [69]  subsequent  exemp- 
tion in  the  Stamp  Act,  of  letters  containing  any  agreement  in  respect  of  any  merchan- 
dise, which  shall  pass  by  the  post.  Sic,  shews  that  there  may,  for  this  purpo.se,  be 
"  merchandise  "  which  is  not  "  goods  "  or  "  wares." 

Pollock,  C  B.  I  think  there  is  no  ground  for  a  rule  in  this  case.  I  entirely 
concur  in  the  ruling  of  my  brother  Cresswell.  Mr.  Baines  says,  first,  that  there  was 
a  distinct  parol  contract  on  the  morning  of  the  day  in  question,  and  that  the  paper 
signed  by  the  defendant  in  the  afternoon  is  not  to  be  resorted  to.  It  appears  that, 
at  the  trial,  the  witness  was  asked  whether  the  agreement  in  the  morning  was  not 
subsequently  reduced  into  writing,  and  he  stated  that  it  was  ;  and  thereupon  the 
writing  was  required  to  be  produced.  That  was  almost  in  terms  an  admission  of  its 
being  the  contract.  But  I  think  it  is  a  conclusion  of  law,  that  where  parties  are 
making  an  agreement  by  parol,  and  subsequently  reduce  it  into  writing,  the  writing 
constitutes  the  contract.  Where  they  discuss  a  question  in  the  morning,  and  in  the 
afternoon  put  down  the  result  in  writing,  the  inference  is,  that  they  mean  to  abide 
by  what  they  have  written.  If  there  be  a  discrepancy  between  the  words  and  the 
writing,  there  cannot  be  a  doubt  that  the  writing  will,  as  matter  of  law,  prevail. 
This,  therefore,  was  a  contract  of  sale  by  the  defendant,  binding  him  as  an  agreement, 
and  which  required  a  stamp.  The  next  question  is,  whether  the  sale  of  railway  scrip 
is  a  sale  of  goods,  wares,  or  merchandise.  I  think  it  is  not ;  the  sale  of  scrip  is 
nothing  more  than  an  agreement  for  the  transfer  of  the  inteiest  which  the  party  may 
thereafter  possess  in  the  capital  of  the  company,  and  that  interest  does  not  come 
within  the  description  of  goods,  or  wares,  or  merchandise. 

Parke,  B.  I  am  entirely  of  the  same  opinion.  With  respect  to  the  first  point 
made  by  Mr.  Baines,  that  there  was  a  distinct  parol  contract  between  these  parties 
before  the  me-[70]-morandum  was  signed,  if  that  memorandum  was  afterwards  made 
and  signed  by  the  defendant,  and  was  intended  to  contain  the  terms  of  the  contract, 
and  to  be  acted  upon  by  the  plaintiff,  it  became,  when  it  was  so  acted  upon,  the  real 
contract  between  the  parties.  The  parol  agreement  goes  for  nothing,  if  it  was 
intended  that  it  should  be  reduced  into  writing,  and  that  is  aftei'wards  done.  But, 
in  truth,  this  appears  to  have  been   a  mere   preliminary  conversation  between  the 
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parties.  They  would  not  transact  a  sale  of  so  many  shares  in  a  railway  company 
without  a  writing.  The  writing,  therefore,  is  the  real  contract.  If  we  are  to  adopt 
the  definition  given  by  my  brother  Erskinc,  in  Vaughton  v.  Brine,  that  such  agreements 
only  required  to  be  stamped  as  would  be  evidence  against  both  the  contracting 
parties,  this  memorandum  falls  within  that  detinition  ;  though  I  incline  to  think  that 
the  more  correct  definition  is  that  which  is  attributed  to  me,  and  I  have  no  doubt 
correctly,  in  the  case  of  Jietching  v.  11 'est brook,  namely,  that  a  written  instrument,  to 
come  within  the  terms  of  this  clause  of  the  Stamp  Act,  must  have  been  made  with  the 
intention  of  containing  in  itself  the  terms  of  an  agreement  between  the  parties.  On 
that  principle,  it  .seems  to  me  that  this  memorandum,  prima  facie,  required  a  stamp. 
Then  the  next  question  is,  whether  it  falls  within  the  exemption,  as  an  agreement 
relating  to  the  sale  of  "goods,  wares,  or  merchandise."  A  judicial  construction  has 
already  been  put  upon  these  contiacts  in  the  ease  of  Humble  v.  Mikhell,  where  it  was 
held  that  they  were  not  within  the  17th  section  of  the  Statute  of  Frauds.  I  think 
the  same  construction  should  prevail  here.  The  exemption  was  intended  to  protect 
bona  fide  mercantile  transactions  of  the  sale  and  purchase  of  goods  ;  but  this  is  a 
mere  agreement  between  one  speculator  and  another,  whereby  the  party  acquires 
a  right  to  the  allotment  of  certain  shares  to  be  afterwards  issued  in  a  particular 
company.  In  no  sense  can  the  .sale  of  scrip  be  said  to  be  the  sale  of  goods,  wares,  or 
merchandise.  I  think,  therefore,  that  the  ruling  [71]  of  my  brother  Cresswell  was 
perfectly  right,  and  that  there  ought  to  be  no  rule. 

Roi.FE,  B.,  concurred. 

Rule  refused. 

Sleddon  and  Another,  Assignees  of  Thomas  Sleddon,  a  Bankiupt  v.  Cruikshank. 
Nov.  5,  1846. — A.,  the  lessee  for  years  of  premises,  under  a  lease  containing  a 
stipulation  that  all  improvements  made  by  him  were  to  belong  to  the  lessor  at 
the  end  of  the  lease,  except  any  green-hou.se  he  might  erect,  bargained  with  B. 
to  assign  the  lease  to  him,  and  to  sell  him  a  green-house  which  he  had  erected, 
and  which  was  affixed  to  the  freehold,  together  with  tiie  furniture,  crops  of  fruit, 
and  plants  theiein,  for  a  certiiin  sura.  i>.  was  let  into  possession  of  the  green- 
house and  its  contents,  but,  owing  to  a  difficulty  in  obtaining  the  lessoi's  consent,  no 
assignment  of  the  lease  was  made  to  him  : — Held,  that  the  contract  was  an  entire 
one  for  the  assignment  of  the  lease  and  the  sale  of  the  green-house,  and  that 
until  the  lease  was  assigned  B.  could  not  be  sued  by  A.  for  the  price  of  the 
green-house. 

[S.  C.  16  L.  J.  Ex.  61.] 

Assumpsit  for  goods,  fixtures,  and  crops  of  fruit,  bargained  and  sold,  and  for 
goods  sold  and  delivered.     Plea,  non  assumpsit. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Liverpool  Assizes,  it  appeared  that 
the  bankrupt,  Thomas  Sleddon,  in  the  year  1842,  l>ecame  the  lessee  of  certain 
premises  in  Liverpool  for  a  term  of  years,  under  a  lease  containing  a  stipulation  that 
all  improvements  made  by  the  lessee  were  to  belong  to  the  lessor  on  the  determination 
of  the  lease,  except  any  greenhouse  that  the  lessee  might  erect :  and  he  was  not  to 
assign  without  license  of  the  lessor.  The  bankrupt,  shortly  after  the  date  of  the 
lease,  erected  upon  the  premises  a  greenhouse,  fixed  to  the  freehold.  In  1845,  he 
entered  into  a  negotiation  with  the  defendant  for  an  assignment  of  the  lease  to  him, 
and  agreed  to  sell  him  the  green-house,  together  with  the  furniture,  crops  of  fruit, 
and  plants  therein,  for  the  sura  of  £49.  The  defendant  was  let  into  possession  of  the 
premises,  and  of  the  green-house  and  its  contents  ;  but  no  assignment  of  the  lease 
was  made  to  him,  owing  to  some  ditiiculty  in  obtaining  the  lessor's  consent ;  and,  on 
this  ground  he  refused  p.ayment  of  the  £49,  to  recover  which  this  action  was  brought. 
It  was  contended  for  the  defendant,  that  the  agreement  for  the  assignment  of  the 
[72]  lease,  and  for  the  sale  of  the  green-house,  crops,  &c.,  was  all  one  entire  contract ; 
and  that,  as  the  defendant  had  not  obtained  a  valid  assignment  of  the  lease,  he  had 
not  got  what  he  bargained  for,  and  could  not  lie  made  chargealilc  with  the  price 
of  the  greenhouse,  which  was  a  part  of  the  freehold,  though  ihc  plaintilis  might 
perhaps  be  entitled  to  recover  the  value  of  the  furniture,  crops,  and  plants,  whi(-h  the 
defendant  had  taken  and  used.     The  learned  Judge  was  of  this  opinion  ;  and,  under 
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his  direction,  the  plaintiffs  had  a  verdict  for  £19,  the  value  of  the  furniture,  &c.  ; 
leave  being  reserved  to  them  to  move  to  increase  the  damages  to  £49,  if  the  Court 
should  think  them  entitled  to  the  value  of  the  green-house  also. 

Knowles  now  moved  accordingly.  The  plaintiflFs  are  entitled  to  recover  in  respect 
of  the  green-house  ;  for  as,  by  the  terms  of  the  lease,  the  bankrupt  had  a  right  to 
remove  it  during  the  term,  the  defendant  also,  who  is  his  licensee,  may  equally  i-emove 
it,  and  so  deprive  the  plaiutifi's  of  it  altogether.  [Rolfe,  B.  How  can  it  be  the 
subject  of  a  contract  not  in  writing,  if  it  be  part  of  the  freehold  1  Parke,  B.  It  is 
not  properly  fixtures,  but  only  a  right  to  detach  the  erection  during  the  term,  which 
the  courts  ha\'e  held  may  be  recovered  in  such  an  action  (Hallen  v.  Runder,  1  C.  M. 
&  R.  266).  But  here  the  defendant  contracts  to  buy  the  green-house,  if  he  has 
an  assignment  of  the  lease.  He  cannot  compel  that ;  but  if  you  do  not  give  it  him, 
he  has  not  that  which  he  bargained  for.  It  is  an  entire  contract,  that  he  shall  have 
an  assignment  of  the  lease,  and  a  present  assignment  of  the  green-house,  together 
with  a  right  to  remove  it  in  future.  Therefore,  unless  you  can  make  out  a  new 
contract  from  subsequent  circumstances,  you  cannot  recover  for  the  green-house.] 
The  defendant  has  the  enjoyment  of  it,  and  vaa.y,  under  this  contract,  remove  it 
during  the  term. 

[73]  Pollock,  C.  B.  I  think  there  should  be  no  rule.  The  green-house  is  at 
present  affixed  to  and  forms  part  of  the  freehold,  the  bankrupt  having  a  right  to 
remove  it  at  the  end  of  his  term,  by  special  contract  with  the  landlord.  But  for  that 
stipulation  in  the  lease,  it  would  belong  after  the  determination  of  the  term  to  the 
landlord.  At  present,  all  that  the  plaintitl's  can  recover  is  for  the  moveable  chattels 
which  the  defendant  has  taken  and  used.  With  respect  to  the  green-house,  until 
something  further  is  done,  their  only  course  is  to  bring  ejectment,  unless  the  defendant 
will  do  what  he  ought  to  do,  namely,  piocure  an  assignment  of  the  lease. 

Parke,  B.  I  quite  agree,  and  think  this  is  a  very  clear  case.  The  defendant 
bought  the  green-house  as  part  of  the  same  bargain  together  with  an  assignment  of 
the  lease.  The  lease  has  not  yet  been  assigned  ;  and  the  defendant,  therefore,  is  not 
yet  bound  to  pay  for  the  green-house  ;  he  has  not  yet  his  quid  pro  quo.  With  respect 
to  the  moveable  chattels,  I  suppose  they  have  been  removed  by  the  defendant,  because 
for  them  the  plaintifts  have  recovered  £19  ;  but  the  green-house  remains  in  statu  quo. 
If  the  defendant  remove  it,  the  case  may  be  different ;  but  at  present  the  only  course 
is  to  turn  him  out  by  ejectment,  unless  he  will  come  to  some  fresh  agreement. 

Aldeeson,  B.,  and  Eolfe,  B.,  concurred. 

Eule  refused. 

[74]  The  Attorney-General  v.  Bailey.  Nov.  10,  1846. — A  person  who  distils 
spirit  for  the  purpose  of  making,  by  the  addition  of  nitric  acid,  sweet  spirits  of 
nitre  for  sale,  is  a  distiller  of  spirits  within  the  meaning  of  the  6  Geo.  4,  c.  80, 
ss.  6,  7,  requiring  an  excise  license,  and  liable  to  the  penalties  imposed  by  s.  39 
of  that  act  on  persons  having  any  private  or  concealed  still,  &c.  for  making  or 
distilling  low  wines  or  spirits. 

[S.  C.  16  L.  J.  Ex.  63,  172.     Applied,  Baileii  v.  Harris,  1849,  12  Q.  B.  905. 
See  further,  1  Ex.' 281.] 

This  was  an  information  for  penalties  under  the  Excise  Acts.  The  first  count  was 
framed  upon  the  stat.  6  Geo.  4,  c.  80,  s.  39, (a)  and  stated,  in  substance,  that  certain 
officers  of  excise  had  discovered  upon  the  premises  of  the  defendant  certain  private 
and  concealed  stills  and  vessels  for  making  and  distilling  privately  made  spirits  and 

(a)  Sect.  39  enacts,  "  that  if  any  excise  officer  shall  know,  or  have  cause  to  suspect, 
that  any  private  or  concealed  still,  cask,  or  other  vessel,  for  making  or  distilling  low 
wines  or  spirits,  or  any  privately  made  spirits  or  low  wines,  arc  set  up  or  kept  in  any 
house  or  place,  upon  oath  made  by  such  officer  it  shall  be  lawful  for  the  Commissioners 
of  Excise,  or  a  justice  of  the  peace,  by  warrant  to  authorise  such  officer  to  enter  such 
house  or  place,  and  seize  such  still,  &c.  ;  and  in  case  the  same  shall  not  be  claimed  by 
the  true  owner,  the  stills  and  spirits  shall  be  forfeited,  and  the  proprietor  of  such 
private  or  concealed  still  shall  forfeit,  for  every  place  in  which  such  still  shall  be  found, 
£|,nd  for  every  such  still,  the  sum  of  £200," 
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low  wines.  The  fourth  count  was  framed  upon  the  fith  and  7th  sections  (a)'  of  the 
same  statute,  and  charged  that  the  defendant  had  distilled  and  manufactured  spirits 
in  England,  for  the  distilling  whereof  a  license  was  required,  without  having  taken 
out  such  license.     Plea,  not  guilty. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Middlesex  after  Trinity  Term, 
it  appeared  in  evidence  that  [75]  the  defendant  had  upon  his  premises  several  private 
and  concealed  stills,  by  means  whereof  he  had  made  large  quantities  of  sweet  spirits 
of  nitre  for  sale.  The  defendant's  mode  of  manufacturing  this  compound  was  by  first 
distilling  pure  spirit,  or  alcohol,  and  then  adding  to  it  a  certain  proportion  of  nitric 
aciiJ.  He  had  no  e-xcise  license.  The  counsel  for  the  defendant  contended,  that  the 
distilling  of  alcohol,  as  an  ingredient  for  and  with  the  ulterior  purpose  of  thereby 
compounding  sweet  spirits  of  nitre,  did  not  render  the  defendant  liable  on  this 
inforra.ition,  and  did  not  require  a  license.  The  Lord  Chief  Baron,  however,  thought 
that  the  defendant  was  to  be  deemed  a  distiller  of  spirits,  within  the  meaning  of  the 
act  of  Parliament,  but  gave  the  defendant  leave  to  move  to  enter  a  verdict  for  him,  if 
the  Court  should  be  of  a  difterent  opinion.  The  jury  having  found  a  verdict  for  the 
Crown  on  the  Hist  and  fourth  counts  of  the  information, 

Mai'tin  now  moved  pursuant  to  the  leave  reserved  at  the  trial.  The  question  in 
this  case  depends  on  the  meaning  of  the  word  "spirits,"  in  the  39th  section  of  the 
6  Geo.  4,  c.  80 ;  whether  it  can  be  held  to  include  a  compound  of  the  nature  of  sweet 
spirits  of  nitre.  It  can  hardly  be  that  the  manufacturer  of  such  an  article  is  to  be 
deemed  subject  to  the  penalties  imposed  by  this  act,  as  a  manufacturer  or  distiller  of 
spirits.  [Pollock,  C.  B.  The  case  of  The  Attorney-General  v.  Green  (4  Price,  224)  seems 
to  be  a  direct  authority  against  you.  Vinegar  is  a  necessary  ingredient  in  the 
manufacture  of  blacking ;  and  there  it  was  held,  that  a  party  who  made  vinegar  for 
sale,  either  as  vinegar  or  as  blacking,  was  liable  to  the  duties  of  excise  relating  to  the 
makers  and  preparers  of  vinegar  for  sale,  although  in  fact  the  article  was  never  sold 
by  him  as  vinegai-.]  The  stat.  .5  &  6  Vict.  c.  25,  s.  G,  contains  a  definition  of  what 
shall  be  deemed  British  com-[76]-pounds,  namely,  "all  spirits  and  all  other  liquors, 
which  shall  be  mixed  with,  or  shall  have  had  communicated  thereto,  any  flavour  of 
juniper,  mint,  peppermint,  cloves,  aniseed,  carraway  seeds,  or  almonds,  or  any  of  the 
oils  thereof,  or  the  materials  producing  the  same,  used  Vjy  rectifiers  or  compounders,  or 
in  the  manufacture  of  British  compounds,  and  all  juices  of  fruit  having  spirits  added 
thereto  :  "  and  if  a  man  keeps  a  still  merely  for  the  bona  fide  purpose  of  manufacturing 
any  of  those  compounds,  it  is  submitted  that  he  need  not  have  an  excise  license  as  a 
distiller  of  spirits.  If  he  sells  the  spirits  distilled  for  such  a  purpose,  there  are  other 
enactments  subjecting  him  to  penalties.  [Alderson,  B.  Can  your  ulterior  object 
prevent  the  necessity  of  taking  out  a  license  for  doing  that  for  which  by  itself  you 
must  have  had  a  license, — namely,  distilling  spirits?  If  you  do  not  obtain  one,  the 
revenue  is  defrauded,  because  otherwise  you  would  buy  them  of  a  man  who  had 
obtained  a  license.]  According  to  that  view,  every  chemist  who  distils  spirits  for  the 
bona  fide  purpose  of  manufacturing  compound  chemical  preparations  is  lial)le  to  the 
duty.  [Parke,  B.  Yes ;  a  chemist  is  a  distiller,  if  he  chooses  to  manufacture  his  own 
spirits  of  wine,  instead  of  buying  them.  If  a  man  keeps  a  still  for  the  purpose  of 
manufacturing  spirits,  whether  he  afterwards  uses  them  to  drink,  or  to  make  other 
mixtures  or  preparations,  he  uses  the  still  for  making  and  distilling  spirits,  and  comes 
within  the  penalties  of  the  act.  Pollock,  C.  B.  A  man  cannot  keep  a  still,  and  make 
low  wines,  without  being  a  distiller.] 

Per  Curiam. (a)'-     Rule  refused. 

(a)'  Sect.  6  enacts,  "  that  from  and  after  the  commencement  of  this  act,  it  shall  not 
be  lawful  for  any  person  or  persons  in  England  to  have  or  keep  any  still  whatever  for 
the  purpose  of  distilling  or  rectifying  or  compoinidiug  spirits,  without  having  first 
obtained  a  license  for  that  purpose,  under  the  provisions  of  this  act,  signed  by  the 
Commissioners  of  Excise,"  Ika.  And  sect.  7  requires  a  new  license  to  be  taken  out 
annually,  and  enacts,  "that  if  any  person  shall  continue  to  keep  or  work,  or  shall  use 
any  still,  or  shall  make  or  brew  any  wort  or  wash,  or  rectify  or  compound  any  spirits 
contrary  heieto,  every  such  person  shall  in  everv  such  case  forfeit  the  sum  of  ^500." 

(a)2  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Kolfe,  B. 
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[77]  Braham  «'.  Watkins.  Nov.  12,  1846.— In  trover,  the  defendant  pleaded,  that 
the  supposed  grievance  was  committed  after  the  passing  of  the  7  Vict.  c.  19,  and 
within  the  jurisdiction  of  the  inferior  court  thereinafter  mentioned  ;  and  that, 
before  and  at  the  time  of  the  grievance,  the  defendant  had  been  duly  appointed 
to  act  as  a  bailiff  in  the  execution  of  the  process  of  the  Court  of  the  Tolzey  of 
Bristol,  which  then,  and  at  the  time  of  the  passing  of  the  said  act  of  Parliament, 
had,  by  charter,  jurisdiction  for  the  recovery  of  debts  and  damages  in  personal 
actions  arising  within  the  city  and  county  of  Bristol ;  and  the  defendant  then 
became  and  was,  and  thenceforth  until  and  at  &c.  was,  a  bailifi"  of  the  said  court; 
and  that  the  supposed  grievance  was  a  thing  done  by  him  in  pursuance  of  his 
duty  as  such  bailifT;  and  that  |no  notice  of  action  was  given  to  him  pursuant  to 
the  said  act. —Held,  on  demurrer,  first,  that  the  plea  brought  the  defendant 
within  the  protection  of  the  8th  section  of  the  act ;  secondly,  that  the  jurisdiction 
of  the  inferior  court  was  sufficiently  shewn  ;  thirdly,  that  the  defendant's  duty 
as  bailiff  was  sufficiently  set  forth. — Where  a  party  demurs  specially  to  several 
pleas,  &c.,  on  the  same  grounds,  the  causes  of  demurrer  to  all  after  the  first  are 
sufficiently  stated  by  saying  that  the  plea,  &c.  is  insufficient  "  for  the  like  causes 
and  grounds  of  objection  which  have  been  taken  to  the  said  plea." 

[S.  C.  4D.  &L.  42;  16L.  J.  Ex.  9.] 

Trover.  The  defendant  pleaded,  thirdly,  that  the  supposed  grievance  in  the 
declaration  mentioned  was  committed  after  the  passing  of  the  stat.  7  Vict.  c.  19,  intituled, 
"An  Act  for  regulating  the  Bailiffs  of  inferior  Courts,"  and  within  the  jurisdiction  of 
the  inferior  court  thereinafter  mentioned  ;  and  that,  before  and  at  the  time  of  &c., 
the  defendant  had  been  duly  appointed  to  act  as  a  bailiff  in  the  execution  of  the 
process  of  the  Court  of  the  Tolzey  of  the  city  and  county  of  the  city  of  Bi-istol,  which 
said  court  then,  and  at  the  time  of  the  passing  of  the  said  act  of  Parliament,  had,  and 
still  has,  by  charter,  jurisdiction  for  the  recovery  of  debts  and  damages  in  personal 
actions  aiising  within  the  city  and  county  afoi'esaid  ;  and  the  defendant  then  became, 
and  thenceforth  initil  and  at  &c.  was,  a  bailiff  of  the  said  court ;  and  that  the  supposed 
grievance  was  a  thing  done  by  the  defendant  in  pursuance  of  his  duty  as  such  bailiff; 
and  that  no  notice  in  writing  of  this  action  was  given  to  the  defendant  one  month 
before  the  commencement  of  the  action,  as  required  by  the  said  statute  &c. 
Verification 

The  fourth  plea  was  similar  to  the  third,  except  in  stating  that  the  cause  of  action 
did  not  accrue  to  the  plaintiff  within  three  months  next  before  the  commencement  of 
the  suit.     Verification. 

Special  demurrer  to  the  third  plea,  assigning  for  causes,  that  it  does  not  appear 
by  the  said  plea  that  the  defendant  was  a  bailiff"  appointed  by  the  judge  of  the  inferior 
court,  or  under  the  provisions  or  after  the  passing  of  the  7  Vict.  c.  19  ;  that  the  juris- 
diction of  the  said  court  was  not  shewn,  [78]  or  its  charter  described  or  set  forth  ;  and 
that  the  circumstances  constituting  the  alleged  duty  of  the  bailiff  were  not  set  forth. 
The  plaintiff  demurred  also  to  the  fourth  plea,  stating,  in  the  body  of  the  demurrer 
and  in  the  margin,  that  the  plea  was  insufficient,  "  for  the  like  causes  and  grounds  of 
objection  as  had  been  taken  to  the  third  plea."     Joinder  in  demurrer. 

The  case  was  argued  in  Trinity  Term  last  (June  1),  by 

Crowder,  in  support  of  the  demurrer.  The  questions  in  this  case  arise  upon  the 
1st  section  of  the  stat.  7  Vict.  c.  19,  which  emijowers  the  judges  of  certain  inferior 
courts  to  appoint  "a  sufficient  number  of  proper  and  responsible  persons  to  act  as 
bailiffs  of  the  said  courts."  And  it  is  submitted  that  these  pleas,  which  allege  merely 
that  the  grievance  was  committed  after  the  passing  of  that  act,  and  that,  before  and 
at  the  time  of  the  commission  of  the  grievance,  the  defendant  had  been  duly  appointed 
to  act  as  a  bailiff'  in  execution  of  the  process  of  the  Tolzey  Court  at  Bristol,  are 
insufficient  on  several  grounds.  The  8th  section  of  the  act  gives  protection  against 
actions,  &c.  to  the  bailiffs  of  such  courts,  only  "for  anything  done  in  pursuance  of 
their  duty  as  such  bailiffs;"  i.e.  as  the  bailiffs  appointed  bj'  the  judges  of  the  court 
under  sect.  1.  Now  it  is  consistent  with  these  pleas  that  the  defendant  was  appointed 
a  bailiff  before  the  passing  of  the  act,  and  not  by  the  judge  under  the  provisions  of 
the  act.  Nor  is  it  sufficient  to  .say  that  he  was  duly  appointed  ;  he  may  have  been  so, 
and  yet  not  be  entitled  to  the  protection  of  this  act,  as  not  having  been  appointed 
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under  its  provisions.  Everard  v.  Paterson  (2  Marsh.  304),  and  Rex,  v.  Mai/or,  &c.,  of 
Lyme  Regis  (Dougl.  149),  are  authorities  to  shew  that  the  pleas  are  not  in  this  respect 
sufficiently  certain. 

Secondly,  the  jurisdiction  of  the  inferior  court  is  not  properly  shewn.  There  is  no 
statement  of  the  charter  by  which  it  was  constituted,  and  nou  constat  that  it  has  been 
[79]  recognised  or  confirmed  by  any  act  of  Parliament,  in  which  case  it  would  not  be 
necessary  to  set  it  out :  Mayor  of  lieruick  v.  Shanks  (3  Bing.  459). 

Thirdly,  the  duty  of  the  bailiff  is  not  stated,  nor  is  it  shewn  (as  it  ought  to  be), 
how  the  act  done  by  him  was  in  pursuance  of  his  duty,  or  in  execution  of  the  process 
of  the  court  of  which  he  is  an  officer :  Collelt  v.  Lord  Keith  (2  East,  260),  Peck  v.  lioyes 
(6  Man.  di  G.  726 ;  7  Scott,  N.  E.  438). 

Willes,  control.  These  pleas  are  good  on  special  demurrer ;  or,  at  all  events,  the 
fourth  plea  is  good  on  general  demurrer;  and  with  respect  to  that  plea,  this  must  be 
considered  as  a  general  demurrer  only,  the  causes  of  demurrer  not  being  "specially  and 
particularly  set  down,"  within  the  meaning  of  the  stats.  27  Eliz.  c.  5,  s.  1,  and  4  Ann. 
c.  16,  and  the  rule  of  court  of  Hil.  T.,  4  Will.  4,  which  requires  that  "in  the  margin 
of  every  demurrer,  before  it  is  signed  by  counsel,  some  matter  of  law  intended  to 
be  argued  shall  be  stated."  Here  the  causes  of  demurrer  to  the  fourth  plea  are 
indicated  only  by  reference  to  the  demurrer  to  the  third  plea.  Now  each  plea  is 
considered,  with  the  declaration,  as  a  separate  record  for  the  purposes  of  trial. 
[Pollock,  C.  B.  The  reference  is  to  another  part  of  the  same  demurrer  book. 
Alderson,  B.  It  has  already  been  held  to  be  a  sufficient  compliance  with  the  rule  of 
court,  to  state  in  the  margin  of  a  demurrer  that  the  points  intended  to  be  argued  are 
those  specially  assigned  in  the  body  of  the  demurrer.] 

But  these  pleas  are  good  in  form.  It  is  a  sufficient  answer  to  the  action,  to  shew 
that  the  defendant,  at  the  time  of  the  commission  of  the  act  complained  of,  was  a 
bailill  duly  a[)pointed,  of  an  inferior  court,  and  that  the  act  was  a  thing  done  by  him 
in  pursuance  of  his  duty  as  such  bailiff.  A  party  need  not  allege  more  than  he  would 
be  [80]  compelled  to  prove  ;  and  here  it  would  be  enough  for  the  defendant,  at  the 
trial,  to  prove  that  he  was  a  bailiff  de  facto,  and  that  the  act  was  done  by  him  as  such, 
after  the  passing  of  the  statute  which  gives  him  the  protection.  It  is  a  mistake  to 
suppose  that  the  8th  section  confines  that  protection  to  the  bailiffs  appointed  under 
the  first  section  ;  it  applies  to  all  actions,  &c.,  brought  "against  any  bailiff  of  any  such 
court,  for  anything  done  in  pursuance  of  his  duty  as  such  bailiff" — i.e.  as  a  bailiff'. 
The  act  was  clearly  intended  to  protect  all  officers  who  acted  in  the  supposed  exercise 
of  their  duty,  whether  informally  appointed  or  not. 

Secondly,  the  defendant  was  not  bound  to  set  out  the  chaiter,  in  order  to  shew 
the  jurisdiction  of  the  court,  being  merely  an  officer  of  the  court,  who,  as  such,  has  no 
access  to  the  charter:  Burkley  v.  Thomas  (Plowd.  118),  Rogers  v.  Bromn  (Hayes's  Irish 
Exch.  Rep.  487) ;  Stephen  on  Pleading,  397. 

Thirdly,  the  duty  of  the  defendant,  as  bailiff'  of  the  court,  is  sufficiently  stated. 
The  protection  given  to  him  by  this  act  of  Parliament  does  not  amount  to  a  complete 
defence,  but  only  entitles  him  to  notice  of  action,  to  a  limitation  of  the  action  in  point 
of  time,  &c.,  if  in  fact  he  have  done  the  act  complained  of  "  in  pursuance  of  his  dutj^ 
as  such  bailiff'."  That  is  a  defence  which  may  be  made  up  of  a  great  number  of 
minute  facts,  varying  in  every  case,  and  it  would  be  impossible  to  anticipate  precisely 
how  they  might  come  out  in  evidence,  and  to  set  them  out  in  detail  on  the  record. 
A  partj'  is  never  required  to  set  forth  his  evidence.  The  nature  of  the  defence  is 
sufficiently  stated  by  the  allegation,  that  the  grievance  was  a  thing  done  by  the 
defendant  in  pursuance  of  his  duty  as  bailiff.  Feck  v.  lioyes  is  in  truth  an  authority 
for  the  defendant ;  it  only  shews  that  such  a  defence  must  be  specifically  pointed  to 
the  act  complained  of.  That  was  an  action  of  debt  for  money  had  and  received, 
against  the  clerk  to  the  pasture-m;isters  of  the  borough  of  [81]  Beverley.  The  defen- 
dant pleaded,  that  the  debt  in  the  declaration  mentioned  "arose  out  of  the  sale  of  a 
heifer  of  the  plaintiff's  by  the  pasture-masters,  and  that  the  sale  of  the  heifer  was 
a  thing  done  under  a  local  act,  which  provided  that  no  action  should  be  brought  for 
anything  done  in  pursuance  of  it,  without  a  previous  notice  of  action.  That  plea  was 
held  bad,  but  it  was  on  the  ground  that  the  sale  of  the  heifer  was  not  the  thing  com- 
plained of  by  the  plaintiff;  and  Maule,  J.,  says — "The  defendant  might  have  pleaded 
that  the  money  w;is  bona  fide  received  in  pursuance  of  the  powers  ancl  authorities 
given  by  the  local  act."     He  cited  also  IVimbish  v.  Tailbois  (Plowd.  38). 
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Crowder  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case  the  judgment  of  the  Court  will  be  for  the  defendant. 
The  question  arose  on  a  plea  of  justification  by  a  bailiff,  under  the  stat.  7  Vict, 
c.  19,  intitled  "  An  Act  for  regulating  the  Bailiff's  of  inferior  Courts  ;"  and  on  looking 
at  the  statute,  we  think  the  defendant  is  justified,  if  he  was  a  bailiff  de  facto,  and  the 
act  complained  of  was  done  by  him  in  pursuance  of  his  duty  as  such.  We  think  the 
protection  of  the  8th  section,  which  is  given  to  "  any  bailiff'  of  any  such  inferior  court," 
applies  as  much  to  a  defendant  who  is  in  fact  a  bailiff',  as,  in  the  case  of  Hughes  v. 
BucH and  {15  M.  &  W.  346),  we  held  that  similar  words — "any  person,"  included  a 
party  who  bona  fide  and  reasonalily  supposed  himself  to  be  the  owner  of  a  fishery  in 
a  particular  place,  although  in  fact  he  was  not  so. 

Judgment  for  the  defendant. 

[82]  George  Chantler  and  Maria,  his  Wife  v.  Lindsey.  Nov.  12,  1846. — To 
an  action  by  husband  and  wife  for  slander  of  the  wife,  a  plea  that  the  female 
plaintiff  was  not  the  wife  of  the  other  plaintiff  is  a  good  plea  in  bar. 

[S.  C.  4  D.  &  L.  339  ;  16  L.  J.  Ex.  16.] 

Case  for  defamatory  words  spoken  by  the  defendant  of  the  female  plaintiff.  Plea, 
that  the  plaintiff  Maria  was  not,  at  the  sai<l  time  when,  &c.,  the  wife  of  the  plaintiff' 
George,  modo  et  forma. 

Special  demurrer,  assigning  for  cause,  that  the  matter  in  the  plea  is,  if  true,  matter 
in  abatement  of  the  plaintiff's  action,  and  not  in  bar  thereof.     Joinder  in  demurrer. 

In  Trinity  Tei'm  (June  2  and  8), 

Paterson  argued  in  support  of  the  demuirer.  By  analogy  to  the  decisions  of  the 
courts  in  cases  of  coverture,  this  plea  is  matter  in  abatement,  and  not  in  bar  of  the 
action.  If  the  right  of  action  would  survive  to  the  wife,  the  plea  does  not  destroy  the 
cause  of  action.  [Pollock,  C.  B.  If  he  be  not  the  husband,  what  right  has  he  to  join 
in  the  action  1  Alderson,  B.  Cannot  the  defendant  deny,  by  a  plea  in  bar,  that  the 
plaintiff  is  the  husband,  which  alone  gives  him  the  right  to  join  in  the  action?]  He  is 
merely  a  nominal  plaintiff'.  In  Dickenson  v.  Davis  (1  Stra.  480),  which  was  an  action 
of  trespass  by  husband  and  wife  for  an  assault  on  the  wife,  the  defendant  wanted  to 
prove,  under  not  guiltv,  that  the  male  plaintiff  had  a  former  wife  still  living  ;  but 
Pratt,  C.  J.,  said,  "I  can  never  allow  it;  you  might  have  pleaded  this  in  abatement." 
In  Bac.  Abr.,  Abatement,  (G.),  it  is  said — "  If  a  suit  be  brought  by  A.  and  B.  as  baron 
and  feme,  when  they  were  not  married  until  the  suit  defended,  the  defendant  may 
plead  this  in  abatement."  And  in  Com.  Dig.,  Abatement,  (E.  6):  "In  an  action  by 
husband  and  wife,  it  may  be  pleaded  that  she  was  not  covert  at  the  day  of  the  writ 
purchased  ;"  "or  that  they  were  never  married."  This  Court  decided,  in  Bendix  v. 
Wakeman  (12  M.  &  W.  97),  that  the  plaintiff's  coverture  cannot  be  pleaded  in  [83] 
bar  to  an  action  of  covenant  on  a  deed  made  between  the  defendant  and  the  plaintiff', 
but  is  matter  for  a  plea  in  abatement  only  ;  on  the  ground  that  the  right  of  action  on 
the  covenant  would,  unless  the  husband  reduced  it  into  possession  in  his  lifetime, 
survive  to  the  wife.  Here  the  cause  of  action  is  the  slander  of  the  female  plaintiff; 
the  husband  is  merely  a  nominal  party  to  the  suit ;  and  all  that  the  defendant  says  is, 
that  the  writ  is  false,  and  that  the  plaintiff's  should  have  a  better  writ  in  the  name  of 
the  wife  alone.  In  Allen  v.  Grey  (Comb.  431 ;  1  Show.  50;  2  Salk.  437),  which  was 
debt  by  husband  and  wife,  a  plea  of  "  ne  unques  accouplfe  in  loyal  matrimony  "  was 
held  bad,  as  putting  the  trial  on  a  certificate  from  the  ordinary,  instead  of  on  the 
country,  and  as  admitting  a  marriage  in  fact,  but  denying  its  legality,  whereas  a 
marriage  de  facto  was  sufficient  for  the  maintenance  of  the  action.  But  the  judgment 
in  that  case  (of  respondeat  ouster)  shews  that  the  plea  was  in  abatement,  and  not  in 
bar.  In  Milner  v.  Milnes  (3  T.  R.  627),  it  was  held  that,  in  trespass  for  an  injury  to 
the  property  of  a  married  woman  dum  sola,  the  coverture  must  be  pleaded  in  abate- 
ment, and  not  in  bar.  Independently  of  the  wife,  the  husband  has  in  this  ease  no 
cause  of  action  at  all,  and  he  is  joined  merely  for  conformity. 

Peacock,  contri.  This  is  matter  for  a  plea  in  bar  ;  for  if  the  plaintiff's  are  not 
married,  the  male  plaintiff'  cannot  have  sustained  any  damage.     The  case  of  Dickenson 
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V.  Davis  is  in  truth  the  only  c;ise  touching  the  point ;  .and  all  that  the  decision  there 
amounts  to  is,  that  the  defendant  \v1is  precluded  from  denying  the  marriage  under  not 
guilty.  But  this  plea  shews  a  sufficient  bar  to  the  two  plaintiffs  recovering  damages. 
Bemlix  v.  JFakeman  wits  decided  on  the  same  principle  as  MUncr  v.  Milnes ;  the  defence 
there  went  to  the  personal  disability  of  the  wife.  It  was  a  cause  of  [84]  action  vested 
in  the  wife  before  marriage,  but  for  conformity  the  husband  was  joined  as  a  co-plaintiff. 
The  authorities  really  amount  only  to  this,  that  under  not  guilty  in  trespass,  this 
matter  could  not  be  given  in  evidence.  But  it  was  always  necessary  to  plead  such 
matter  specially  in  an  action  of  trespass.  In  this  case,  if  the  wife  died,  could  the  male 
plaintiff  go  on  with  the  action  I  Clearly  not.  It  is  a  plea  by  way  of  traverse  of  a 
material  allegation  in  the  declaration  ;  it  is  like  a  traverse  of  the  title  of  plaintill's  as 
assignees  or  executors,  when  they  sue  in  that  character.  The  plaintiffs  must  make 
out  their  title  to  sue  jointly  ;  they  do  so,  as  being  married  ;  then  the  defendant  says 
they  have  no  title  to  sue  jointly,  for  they  are  not  married.  The  female  plaintiff  joins 
the  alleged  husband  for  conformity,  and  avers  the  marriage  to  shew  that  he  is  rightly 
joined  for  conformity.     That  averment  the  defendant  has  a  right  to  traverse. 

Paterson  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  by  husband  and  wife  for  slander  of  the  wife, 
the  husband  being  joined  for  conformity.  The  defendant  pleaded,  that  the  plaintiff 
Maria  was  not  the  wife  of  the  plaintiff  George.  To  this  plea  there  was  a  demurrer ; 
and  the  question  was,  whether  in  such  an  action  this  plea  was  a  good  plea  in  bar,  or 
whether  it  was  matter  for  a  plea  in  abatement.  We  think  it  is  a  good  bar,  inasmuch 
as  it  shews  that  the  alleged  husband,  if  he  be  not  such  in  fact,  has  no  right  to  sue  at 
all.  It  is  not  a  plea  in  abatement,  giving  the  wife  a  better  writ ;  but  matter  in  bar, 
shewing  that  he  who  is  in  one  sense  the  substantial  plaintiff,  if  he  be  not  in  fact  the 
husband,  has  no  right  to  sue  at  all.     Our  judgment  will  therefore  be  for  the  defendant. 

Judgment  for  the  defendant. 


[85]  The  Mayor,  Aldermen,  and  Burgesses  of  Salford  v.  Ackers.  Nov.  12, 
1846. — A  local  act,  for  paving  and  improving  the  town  of  Salford,  appointed 
commissioners  for  putting  it  into  execution,  and  authorized  them  to  pave  new 
streets,  and  provided  that  the  expenses  of  such  new  pavements  should  be  paid 
and  reimbursed  to  the  commissioners  by  the  owners  or  occupiers  of  the  land 
adjoining  the  streets,  in  manner  therein  mentioned  ;  and  empowered  the  com- 
missioners to  recover  such  expenses  by  action  at  law.  A  subsequent  section, 
commencing,  "Provided  always,  and  be  it  enacted,"  directed,  that  before  the 
commissioners  should  cause  the  streets  to  be  paved  as  aforesaid,  they  should  in 
the  first  place  give  notice  to  the  owner  or  occupier  of  every  house,  land,  &c. 
adjoining  the  street,  requiring  him  to  pave  the  same  as  the  commissioners  should 
direct ;  and  if  any  such  owner  or  occupier  should  for  six  months  neglect  to  pave 
pursuant  to  the  notice,  then  it  should  be  lawful  for  the  commissioners,  and  they 
were  thereby  required,  to  cause  the  same  to  bo  done,  and  to  recover  the  expenses 
from  such  owner  or  occupier  as  therein  before  mentioned  : — Held,  that  the  giving 
of  this  notice  was  a  condition  precedent  to  the  commissioners  executing  the  paving 
themselves,  and  charging  the  expenses  on  the  owner  or  occupier,  and  that  it  must 
be  averred  in  the  declaration,  in  an  action  brought  under  the  act  for  the  recovery 
of  such  expenses. 

[S.  C.  16  L.  J.  Ex.  6.] 

Debt.  The  declaration  stated  in  substance,  that,  after  the  passing  of  a  certain  act 
of  Parliament,  made  and  passed  &c.  [11  Geo.  4,  c.  viii.(a)],  for  the  better  paving  and 

(a)  The  act  appointed  certiiin  commissioners  for  putting  it  into  execution,  and  the 
82nd  section  enacted,  "that  it  shall  be  lawful  for  the  said  commissioners  to  pave  the 
streets  &c.  in  such  manner  as  to  them  shall  seem  meet,  and  the  charges  and  expenses 
attending  such  new  pavements  shall  be  paid  and  reiinl)ursed  to  the  commissioners  by 
the  owners  or  occupiers  of  the  land  adjoining  the  said  streets  so  to  be  paved,  each 
such  owner  or  occupier  paying  an  equal  share  thereof"  to  be  ascertained  as  thereia 
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improv-[86]-ing,  &u.  the  town  of  Salford,  there  was  within  the  Scaid  town  a  certain 
street,  called  Peru-street ;  that  the  defendant  was  the  owner  of  certain  land  within  the 
said  street ;  that  the  commissioners  appointed  under  the  said  act  of  Parliament  caused 
Peru-street  to  be  paved,  drained,  &c.  The  declaration  then  averred,  that  the  defen- 
dant's share  of  the  expenses  of  such  paving,  &c.,  amounted  to  £217,  of  which  the 
defendant  had  notice,  and  was  requested  to  pay  the  same  ;  that  the  inhabitants  of 
Salford  were  incorporated  bv  the  name  of  the  Mayor,  Aldermen,  and  Burgesses  of  the 
borough  of  Salford  ;  anrl  that  a  local  act  was  passed  in  the  seventh  year  of  her  present 
majesty,  undei'  which  the  aforesaid  commissioners,  by  indenture,  transferred  to  the 
plaintiffs  all  the  powers,  rights,  privileges,  debts,  &c.,  exercised  by  them  under  the 
said  acts  of  Parliament,  including  the  said  causes  of  action.  Breach,  non-payment  of 
the  said  sum  of  £217. 

To  this  declaration  the  defendant  demurred  generally ;  the  main  ground  of 
demurrer  being,  that  the  commissioners  were  not  empowered  to  execute  the  said 
works  until  notice  to  the  owners  or  occupiers  of  the  adjoining  premises  had  been 
given,  requiring  them  to  execute  such  works,  and  that  they  had  neglected  or  refused 
to  do  so  for  six  calendar  months  after  such  notice ;  whereas  it  did  not  appear  from 
the  declaration  that  there  was  any  such  notice,  or  neglect,  or  refusal.  Joinder  in 
demurrer. 

In  last  Trinity  Term  (May  27), 

Crompton  argued  in  support  of  the  demurrer.  The  question  in  this  case  is, 
whether  the  plaintiffs  were  not  bound  to  have  averred  in  their  declaration  notice  to 
the  defendant,  as  the  owner  of  the  land,  to  do  these  acts  himself.  Such  notice  is, 
under  the  83rd  section,  a  condition  precedent  to  their  doing  them,  and  imposing  this 
tax  upon  the  owner  of  the  land,  and  it  therefore  ought  to  have  been  averred  in  the 
declaration.  It  will  be  said  on  the  other  side,  that  because  the  8.3rd  section  comes  by 
way  of  proviso,  the  answer  of  [87]  want  of  notice  ought  to  come  from  the  defendant. 
That  argument  is  founded  on  a  misunderstanding  of  the  distinction  between  provisoes 
and  exceptions.  Where  particular  classes  or  circumstances  are  e.-ccepted  out  of  a 
general  enactment,  the  party  who  claims  to  be  within  that  exception  must  shew  it  in 
pleading.  But  there  is  no  authority  to  shew,  that,  merely  becau.se  an  enactment  is 
introduced  by  the  words  "provided  always,"  which  are  good  words  to  create  a  con- 
dition, it  must  not  be  shewn  in  pleading  by  the  party  who  has  to  perform  the  condition. 
Here,  if  the  two  sections  of  this  act  of  Parliament  be  looked  at,  it  will  be  seen  clearly, 
that  the  83rd  section  is  not  an  exception,  but  that  a  compliance  with  it  forms  part  of 
the  plaintiff's'  title  to  sue.  It  enacts  that,  "before  the  commissioners  shall  cause  the 
streets  to  be  paved  as  aforesaid,"  i.e.  as  authorized  by  sect.  82,  they  shall,  "  in  the 
tirst  place,  give  notice  to  the  owner,  &c.,  requiring  him  to  pave  the  same,"  &c.,  and  if 
he  shall  "for  six  months  neglect  to  pave,  pursuant  to  the  notice,  then  and  in  such 
case  it  shall  be  lawful  for  the  commissioners,  and  they  are  hereby  required  to  cause 
the  same  to  be  done,  and  to  recover  the  costs  and  expenses  from  such  owner,"  &c. 
There  is  no  cause  of  action  until  all  this  has  been  done,  and  it  is  quite  consistent  with 
this  record  that  all  which  has  been  done  here  is  wrongful.  The  words  "provided 
always,"  are  often  used  to  create  a  condition  :  Co.  Litt.,  203  ;  Com.  Dig.,  Condition 
(A.  2).  The  only  authority  apparently  in  favour  of  the  plaintiffs  is  that  of  Siwpaon  v. 
Ready  (12  M.  &  W.  736).  That  was  an  action  of  debt  to  recover  a  penalty  under  the 
Municipal  Corporation  Acts,  for  acting  as  a  councillor  for  the  borough  of  L.,  the 
defendant  being  disqualified  by  having  an  interest  in  a  contract  with  the  council ;  and 
it  was  held,  on  motion  in  arrest  of  judgment,  that,  although  the  5  &  6  Will.  4,  c.  76, 

mentioned.  The  clause  then  provided,  that  it  should  be  lawful  for  the  commissioners 
to  recover  such  charges  and  expenses  by  action  at  law  in  any  of  the  superior  courts. 
The  83rd  section  was  in  substance  as  follows  :  "  Provided  always,  and  be  it  further 
enacted,  that  before  the  said  commissioners  shall  cause  such  streets  to  be  paved  as 
aforesaid,  they  shall  in  the  first  place  give  notice  to  the  owner  or  occupier  of  every 
house,  land,  or  hereditament,  adjoining  the  street  to  be  paved,  requiring  him  to  pave 
the  same  in  such  manner  as  the  commissioners  shall  direct,  and  if  any  such  owner  or 
occupier  shall  for  six  months  neglect  to  pave  pursuant  to  the  notice,  then  and  in  such 
case  it  shall  be  lawful  for  the  commissioneis,  and  they  are  thei'eby  required  to  cause 
the  same  to  be  done,  and  to  recover  the  costs  and  expenses  from  such  owner  or  occupier, 
in  such  manner  as  therein  is  mentioned." 
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8.  53,  enacts  that  no  such  action  shall  be  brought,  except  by  a  burgess  of  [88]  the 
borough,  it  was  not  necessary  to  aver  in  the  declaration  that  the  plaiiititt'was  a  burgess. 
But  there  the  Court  applied  the  right  rule  ;  that,  although  the  .53rd  section  was  in 
form  a  pioviso,  it  was  in  truth  an  exception,  not  altering  the  character  of  the  offence, 
but  only  stating  what  particular  person  was  to  take  advantage  of  it.  [Alderson,  B. 
The  principle  stated  in  that  case  appears  to  be  correct;  but  I  begin  to  doubt  whether 
we  applied  it  properly.  Pollock,  C.  B.  It  is  ditticult  to  distinguish  that  case  from 
the  present,  if  it  was  correctly  decided.]  In  Com.  Dig.  Pleader,  (C.  76),  it  is  laid 
down,  that  ''the  plaintitl',  in  his  declaration,  ought  to  aver  every  fact,  without  being 
informed  of  which  the  court  cannot  judge  whether  the  plaintitl'  has  cause  of  action." 
In  Clai/lon  v.  Kynaston  (2  Salk.  574),  Lord  Holt  thus  states  the  distinction  applicable 
to  the  present  c.-ise  : — "  Where  the  proviso  goes  by  wa^'  of  defeasance,  it  must  be  pleaded 
by  him  that  takes  advantage  of  it;  but  this  is  not  so,  but  alters  the  sense  of  the 
covenant,  by  explaining  and  tying  up  the  notice  to  a  particular  time,  which  would  not 
have  been  understood  on  the  general  covenant,  by  which  means  it  becomes  a  part  of 
the  covenant,  so  that  you  must  plead  it  accordingly."  So  here,  the  notice  required  by 
the  83rd  section  "explains  and  ties  up"  the  general  authority  given  in  terms  by  the 
82nd.  He  cited  also  Ughtred's  case  (7  Rep.  9  b.);  the  judgment  of  Holroyd,  J.,  in 
Steel  V.  Smith  (1  B.  &  Aid.  94) ;  2  Hale,  P.  C.  170,  171  ;  Vavasour  v.  Ormrmi  (6  B.  & 
C.  430);  Nmvijs  v.  Larke  (Plowd.  410);  Fidmciston  v.  Steward  (id.  105). 

Watson,  contra.  The  legal  distinction  is  between  an  exception  and  a  proviso ;  and 
the  rule  is,  that  an  exception  must  be  negatived  by  the  party  who  proceeds  himself 
upon  the  instrument ;  whereas  a  proviso  must  be  shewn  by  the  oppo-site  party.  Where 
there  is  a  general  provision  or  [89]  authority  in  the  first  instance,  and  a  proviso  upon 
it  subsequently,  that  must  be  shewn  by  the  party  who  relies  upon  it.  Here  there  is 
in  the  first  instance  a  general  provision,  in  the  82ud  clause,  for  the  general  regulation 
of  the  streets  under  the  authority  of  the  commissioners.  The  declaration  shews  that 
all  was  done  in  compliance  with  the  provisions  of  that  section  ;  prima  facie,  therefore, 
their  acts  were  not  wrongful,  until  shewn  by  the  defendant  to  be  so,  for  want  of  the 
notice  provided  for  by  s.  83.  Suppose  there  were  one  hundred  houses  in  a  street, 
and  the  owners  or  occupiers  of  ninety-nine  of  them  were  served  with  the  requisite 
notice  ;  would  the  whole  proceedings  be  invalidated?  If  the  onus  be  on  the  plaintiffs, 
they  must  shew  affirmatively  that  every  owner  or  occupier  was  served  with  notice, 
and  that  all  refused.  The  rule  is  thus  laid  down  in  Savdurs's  rase  (1  Saund.  262  b., 
n.  (1) : — "  Where  the  exemption  is  contained  in  a  proviso  in  a  subsequent  section  or  act 
of  Parliament,  it  is  matter  of  defence  ;  and  therefore  it  is  not  necessary  to  state  in  the 
conviction,  that  the  defendant  is  not  within  the  proviso."  So,  in  Jmes  v.  Axen  (1  Ld. 
Raym.  119),  Treby,  C.  J.,  says,  that  "the  diti'erence  is,  that  where  an  exception  is 
incorporated  in  the  body  of  the  clause,  he  who  pleads  the  clause  ought  also  to  plead 
the  exception  ;  but  when  there  is  a  clause  for  the  benefit  of  the  pleader,  and  afterwards 
follows  a  pi-oviso  which  is  against  him,  he  shall  plead  the  clause,  and  leave  it  to  the 
adversary  to  shew  the  proviso."  This  is  in  truth  merely  a  personal  exemption  of  the 
parties  who  have  not  received  the  required  notice. 

Crompton,  in  reply  (June  1).  The  giving  of  this  notice  is  part  of  the  title  of  the 
plaintifl's,  preceding  a  right  to  do  anything,  and  therefoie  preceding  a  right  of  action. 
It  is  not  in  any  sense  an  exception.  Each  owner  or  occupier  is  entitled  to  notice, 
before  his  property  can  be  interfered  with,  [90]  or  he  can  be  taxed.  After  the  notice 
given,  but  not  until  then,  the  paving,  itc.  is  to  be  done  by  the  commissioners,  in  the 
manner  before  mentioueel  in  s.  82.  It  is  a  condition  upon  the  right  of  action,  and  no 
question  as  between  a  proviso  and  exception  pioperly  arises  in  the  case.  There  is  no 
possible  case  in  which  the  commissioners  could  act  without  having  previou.sly  given  the 
notice  under  s.  83. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

RoLFE,  B.  This  was  an  action  brought  by  the  new  corporation  of  Salford,  as 
having  succeeded  to  all  the  rights  and  privileges  of  the  commi-ssioncrs  for  the  paving 
of  that  borough,  who  were  incoiporalcd  by  a  local  act,  1 1  Geo.  4,  e.  viii. 

The  action  was  brought  against  the  defendant  as  owner  of  cerUiin  land  in  Peru- 
street,  which  had  been  paved  by  order  of  the  commissioners,  to  recover  from  him  his 
quota  of  the  expense  of  paving  that  street  The  declaration,  after  recitiiig  that  Peru- 
street  was  one  of  the  streets  in  the  borough  liable  to  the  jurisdiction  of  the  commis- 
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sioners,  and  that  the  defendant  was  owner  of  lands  in  that  street,  and  also  reciting 
that  the  commissioners  had,  in  exercise  of  their  powers,  caused  that  street  to  be  paved, 
goes  on  to  aver  that  the  proportion  of  the  expenses  to  be  paid  by  the  defendant  in 
respect  of  his  lands  was  a  sum  of  £217.  The  declaration  then  states  the  charter 
incorporating  the  borough,  and  a  subsequent  local  act,  under  the  provisions  of  which 
all  the  rights  of  the  commissioners  were  transferred  to  the  plaintiff's,  including  the 
right  to  recover  the  monej-  due  (if  any)  from  the  defendant,  and  it  then  avers  non- 
payment of  the  above-mentioned  sum  of  £217. 

To  this  declaration  the  defendant  demurred  generally,  on  the  ground  that  the 
Paving  Act  did  not,  on  the  facts  stated  [91]  in  the  declaration,  give  any  right  of  action 
to  the  commissioners,  nor,  consequently,  to  the  plaintiffs.  The  plaintiH's  relied  on  the 
82nd  section  of  the  Paving  Act,  which  enacts,  that  it  shall  be  lawful  for  the  commis- 
sioners to  pave  the  new  streets  (and  this  would  certainly  include  Peru-street)  in  such 
manner  as  to  them  shall  seem  meet,  and  the  charges  and  expenses  attending  such 
new  pavements  shall  be  paid  and  reimbursed  to  the  commissioners  by  the  owners  or 
occupiers  of  the  land  adjoining  the  said  streets  so  to  be  paved,  each  such  owner  or 
occupier  paying  an  equal  share  thereof,  to  be  ascertained  as  there  mentioned.  And 
the  clause  then  goes  on  to  provide,  that  it  shall  be  lawful  for  the  commissioners  to 
recover  such  charges  and  expenses  by  action  at  law  in  any  of  the  superior  courts. 

It  was  on  this  clause  that  the  plaintiffs  relied.  The  defendant,  not  disputing  that 
if  that  clause  had  stood  alone,  the  action  would  have  been  maintainable,  insisted  that 
the  following  clause,  s.  83,  imposed  on  the  plaintiffs  the  duty,  by  way  of  condition 
precedent,  of  first  requiring  the  owner  or  occupiers  to  do  the  work  themselves,  and 
that  it  is  only  in  default  of  their  so  doing  that  the  right  of  the  commissioners  to  do  the 
works  and  claim  reimbursement  from  the  owners  arises.  Section  83  begins  with  the 
words,  "  Provided  always,"  and  then  proceeds  to  enact,  "  that  before  the  commissioners 
shall  cause  the  streets  to  be  paved  as  aforesaid,  they  shall,  in  the  first  place,  give 
notice  to  the  owner  or  occupier  of  every  house,  land,  or  hereditament  adjoining  the 
street  to  be  paved,  requiring  him  to  pave  the  same  in  such  manner  as  the  commis- 
sioners shall  direct.  And  if  any  such  owner  or  occupier  shall,  for  six  months,  neglect 
to  pave  pursuant  to  the  notice,  then  and  in  such  case  it  shall  be  lawful  for  the  com- 
missioners, and  they  are  hereby  required,  to  cause  the  same  to  be  done,  and  to 
recover  the  costs  and  expenses  from  such  owner  or  occupier  in  such  manner  as  herein 
is  mentioned." 

On  these  two  clauses  taken  together,  the  defendant  contends  [92]  that  the  giving 
of  the  notice  was  a  condition  precedent,  and  that  the  declaration  is  bad  on  general 
demurrer,  for  not  containing  an  averment  that  such  notice  had  been  given  ;  and  we 
think  that  his  argument  is  good,  and  must  prevail. 

The  contention  on  the  other  side  was,  that,  inasmuch  as  the  obligation  to  give  the 
notice  to  the  owner,  calling  on  him  to  do  the  work  himself,  occuis  in  a  separate  and 
subsequent  clause,  introduced  by  way  of  proviso,  therefore  that  the  non-compliance 
with  that  subsequent  enactment  was  a  matter  to  be  set  up  by  the  defendant  by  way 
of  defence,  and  so  that  it  was  not  necessary  for  the  plaintiffs  to  advert  to  it  in  their 
declaration.  And  it  was  contended  that  the  principle  of  those  cases  applies,  in  which 
it  has  been  held  that  an  exception  not  embodied  in  the  enacting  clause,  but  forming 
the  subject  of  a  distinct  proviso,  must  be  pleaded  by  way  of  defence  by  the  party 
relying  on  it,  and  need  not  be  stated  and  negatived  by  the  plaintiHs,  whose  case  rests 
on  the  original  enactment. 

We  do  not  at  all  question  the  doctrine  of  that  class  of  cases,  but  it  appears  to  us 
wholly  inapplicable  to  this  case.  The  question  here  is,  taking  both  clauses  together, 
under  what  circumstances  were  the  commissioners  entitled  to  maintain  an  action 
against  the  owner  for  his  share  of  the  expense  1  And  it  appears  to  us  clear  that  they 
were  empowered  to  do  so  only  when  they  had  first  given  a  notice  to  the  owner 
requiring  him  to  do  the  work  himself.  The  first  of  the  clauses  (the  82ud)  does,  it  is 
true,  authorize  the  commissioners  to  bring  the  action,  without  imposing  any  previous 
condition.  But  the  next  clause  shews  clearly  that  an  opportunity  is  first  to  be  given 
to  the  parties  to  do  the  work  for  themselves,  and  enacts,  that  in  default  of  their 
doing  so,  then,  which  certainl}^  means  then  only,  it  shall  be  lawful  for  the  commis- 
sioners to  recover  the  expenses  in  such  manner  as  is  herein  (i.e.  in  the  previous  clause) 
mentioned. 

This  clearly  makes  the  giving  the  notice  a  condition  precedent,  without  a  compli- 
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ance  with  which  no  light  of  ac-[93]-tion  can  arise  ;  a  compliance  with  which,  there- 
fore, on  general  principles,  must  be  averred  by  the  plaintiff's. 

Mr.  Watson,  for  the  deferulant,  against  this  construction,  pointed  out  the  difficulty 
there  would  be  in  knowing  to  whom  the  notices  should  be  given,  and  what  each  owner 
or  occupier  should  be  called  on  to  do.  No  doubt  there  may  he  such  difficulties  ;  but 
they  are  difficulties  which  those  who  obtiiined  the  act  have  brought  on  themselves, 
and  cannot  in  any  way  be  allowed  to  prejudice  or  affect  third  persons.  They  are, 
moreover,  difficulties  which  exist  in  precisely  the  same  force  and  extent,  whatever  be 
our  decision  on  this  demurrer.  On  the  short  ground,  that  we  think  the  having  given 
the  notices  is  a  condition  precedent  to  the  plaintiffs'  right  of  action,  we  think  that  it 
was  incumbent  on  them  to  aver  in  the  declaration  that  such  notices  were  given,  and 
therefore  this  demurrer  must  be  allowed,  and  there  must  be  judgment  for  the 
defendant. 

Judiiment  for  the  defendant. 


Balm  AN  and  Another  v.  Sh.4rp.  Nov.  12,  1846. — The  copy  of  a  writ  of  sumrnoiis, 
served  on  the  defendant,  described  him  as  "J.  S.,  late  of  B.,  in  the  county  of  York, 
but  now  in  the  castle  in  the  city  of  York  :" — Held  sufficient,  it  not  being  shewn 
that  there  was  not  a  place  called  the  Castle  within  the  city  of  York,  though  it 
was  sworn  that  York  Castle  is  in  the  county  of  York. 

[S.  C.  16  L.  J.  Ex.  39.] 

Best  moved  for  a  rule  to  shew  cause  why  the  copy  writ  of  summons  served  in 
this  cause,  and  the  service  thereof,  should  not  be  set  aside  for  irregularity,  on  the 
ground  that  it  did  uot  state  correctly  the  place  where  the  debtor  was  "  supposed  to  be," 
within  the  1st  section  of  the  Uniformity  of  Process  Act,  2  Will.  4,  c.  .39.  It  described 
the  defendant  as  "Joshua  Sharpe,  late  of  Bradford,  in  the  county  of  York,  but  now 
in  the  castle  in  the  city  of  York,  merchant."  The  defendant's  affidavit  stated,  that 
"  the  said  castle  of  York,  where  he,  this  deponent,  was  so  served  with  the  copy  [94] 
of  the  writ  of  summons,  is  not  situate  in  the  city  of  York,  but  is  wholly  situate 
in  the  county  of  York  ;  and  that  the  said  city  of  York  is  not  situate  in,  nor  does 
it  form  any  part  of,  the  said  county  of  York,  but  is  a  county  of  itself."  Best 
argued,  that  the  defendant  was  therefore  described  as  being  in  a  place  which  did 
not  exist,  and  cited  King  v.  Hopkins  (2  Dowl.  &  L.  637),  where  a  defendant  was 
described  in  the  writ  of  summons  as  of  "  Wilson-street,  Finsbury,  in  the  city  of 
London,"  and  the  writ  was  set  aside  on  an  affidavit  that  Wilson-street  was  in  Middlesex, 
and  not  in  the  city  of  London. 

Per  Curiam.(i)  It  is  true  the  prison  called  York  Castle  is  not  within  the  city  of 
Yoik  ;  but  the  affidavit  does  not  precisely  negative  the  existence  of  a  place  in  the 
city  of  York  called  the  Castle.  For  aught  that  appears,  there  may  be  an  inn,  or 
some  other  place,  bearing  that  name,  within  the  city.  The  affidavit  has  not  hit  the 
bird  in  the  eye. 

Rule  refused. 


LOMAX  V.  KiLPiN.  Nov.  12,  1846. — A  defendant  was  called,  in  the  writ  of  summons, 
"  W.  W.  Kilpin."  He  entered  an  appearance  as  "  William  Wells  Kilpin,  sued  as 
W.  W.  Kilpin."  In  the  title  of  an  affidavit  in  support  of  a  rule  for  judgment  as 
in  case  of  a  nonsuit,  he  was  described  as  "  William  Wells  Kilpin  :  ' — Held,  that 
the  affidavit  was  well  intitled. 

[S.  C.  4  D.  &  L.  295 ;  16  L.  J.  Ex.  23.] 

This  was  a  rule  for  judgment  as  in  case  of  a  notisuit. 

Bramwell,  on  shewing  cau.se,  objected  to  the  intitling  of  the  defendant's  affidavit. 
The  defendant  was  called  in  the  writ  of  summons  "  W.  W.  Kilpin,"  and  he  had 
entered  an  appearance  as  "William  Wells  Kilpin,  sued  as  W.  W.  [95]  Kilpin."  The 
affidavit  was  intitled  "Edward  Lomax,  plaintiff  r.  William  Wells  Kilpin,  defendant," 

(//)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Kolfe,  B. 
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not  adding  "sued  as  W.  W.  Kilpin."  He  referred  to  Sims  v.  Frosser  (15  M.  &  W. 
151),  and  Shrirnplon  v.  Cartel-  (2  Dowl.  P.  C.  648). 

Pollock,  C.  B.  The  real  name  of  the  defendant  is  given  ;  why  should  there 
be  added  a  statement  of  his  being  sued  in  another  name  1  Would  it  not  be  sufficient 
on  an  indictment  for  perjury  so  to  describe  him  ?  It  is  only  for  the  purpose  of  more 
perfectly  identifying  the  cause. 

Parke,  B.  We  may  take  the  defendant  at  his  word,  that  he  is  the  real  defendant 
in  the  cause. 

Per  Curiam.    Eule  discharged  on  a  peremptory  undertaking. 

Manisty  in  support  of  the  rule. 

Moore  v.  Magan.  Nov.  14,  1846.— Where,  in  a  writ  of  capias,  and  in  the  copy 
thereof  served  on  the  defendant,  it  was  directed  to  the  sherifis,  instead  of  the 
sheriti'  of  Middlesex  : — Held,  that  this  was  an  irregularity  ;  that  though  the 
Court  or  a  judge  might  amend  the  writ,  they  had  no  power  over  the  copy  ;  and 
that  the  defendant  was  entitled  to  his  discharge,  though  the  writ  was  amended, 
on  the  ground  of  the  variance  from  it  of  the  copy. 

[S.  C.  4  D.  &  L.  267 ;  16  L.  J.  Ex.  57.] 

The  defendant  in  this  case  was  anested  under  a  writ  of  capias,  directed  to  the 
sheriflfs  (instead  of  the  sheriff)  of  Middlesex,  a  copy  whereof  was  served  upon  him. 
He  thereupon  made  an  application  to  Platt,  B.,  at  chambers,  for  his  discharge,  on  the 
ground  of  this  irregularity.  The  learned  Baron  refused  the  application,  and  made  an 
order  that  the  plaintiflf  should  be  at  liberty  to  amend  the  writ  and  copy  thereof. 
The  writ  was  amended  accordingly. 

[96]  On  a  former  day  in  this  term,  Burnie  obtained  a  rule  to  shew  cause  why  the 
order  of  Platt,  B.,  should  not  be  rescinded,  and  the  defendant  discharged  out  of 
custody. 

Godson  shewed  cause.  First,  the  insertion  of  the  word  "sheriflTs,"  instead  of 
"sherifr,"in  this  writ,  is  no  ground  for  discharging  the  defendant  out  of  custody. 
This  is  not  like  the  case  of  a  writ  of  capias  when  it  was  the  foundation  of  the  action  ; 
it  is  a  mere  collateral  proceeding.  Secondly,  this  being  a  mere  clerical  error,  the 
court,  or  a  judge,  had  power  to  amend  it :  GreeiL  v.  Kettlehy  (6  M.  &  W.  731),  Plock  v. 
Paclmo  (9  M.  &  W.  34  2),  Billon  v.  Clapperton  (id.  473). 

Burnie,  control.  Even  if  the  judge  had  power  to  amend  the  writ  of  capias  itself, 
he  had  no  powei'  to  order  the  copy  of  the  writ  to  be  amended,  for  that  is  in  the 
posses.sion  of  the  defendant,  and  is  out  of  the  power  of  the  Court.  Bennie  v.  Bmce 
(2  Dowl.  &  L.  963)  is  expressly  in  point.  That  was  an  application  to  dischai-ge  the 
defendant  out  of  custody  on  the  ground  of  the  copy  of  the  capias  being  defective ; 
and  Coleridge,  J.,  refused  to  amend  it,  saying,  that  it  had  been  decided  in  Byjidd  v. 
Street  (10  Bing.  27),  that  the  Court  had  no  power  over  the  copy.  A  fresh  copy  might 
indeed  be  served,  but  that  would  not  remedy  the  defect  in  the  original  service.  In 
Copley  V.  Mcdeiivs  (8  Scott,  N.  R.  172),  the  bailbond  was  cancelled  on  the  ground  of  a 
defect  in  the  copy  of  the  capias.  [Parke,  B.  If  the  writ  is  to  be  considered  as 
amended,  the  defendant  will  not  be  in  proper  custody,  unless  the  copy  be  also  amended  ; 
and  your  cases  shew  that  the  copy  cannot  be  amended  ;  therefore,  he  is  not  lawfully 
in  custody,  because  he  has  not  been  served  with  a  copy  of  the  real  writ.  Pollock,  C.  B. 
There  is  a  case  of  Macdonald  v.  ]\Ioiilock,{fj)  [97]  which  is  later  than  any  of  the  cases 
cited  at  the  bar.     There  the  defendant  was  described  in  the  capias  as  "  Mortlock,"  and 

in  the  copy  as  "Mortlake";  and  on  the  authority  of v.  Beiinulls,  mentioned  in 

a  note  to  Gould  v.  Logctte  (1  Chit.  659),  the  copy  was  amended  ]  [The  learned  counsel 
then  went  into  an  argument,  on  the  question  whether  the  defendant  was  entitled  to 
be  discharged  on  the  merits,  on  which  the  Court  decided  against  him.] 

Pollock,  C.  B.  The  rest  of  the  Court  are  of  opinion  that  the  defendant  is  entitled 
to  his  discharge  out  of  custody,  on  the  ground  of  the  defect  in  the  copy  of  the  writ; 
and  the  rule  will  be  absolute  to  set  aside  my  brother  Piatt's  order,  so  far  as  it  relates 
to  the  amendment  of  the  copy,  but  not  of  the  writ ;    the  costs  to  be  paid  by  the 

iff)  2  Dowl.  &  L.  963 ;  also  decided  by  Coleridge,  J.,  a  few  days  after  Reimie  v. 
Bruce. 
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plaintiff,  and  the  defendant  undertaking  not  to  bring  any  action.  I  have  some  doubt 
whether  they  might  not  well  enough  be  called  sheriffs  of  Middlesex  ;  but  the  difficulty 
always  is  as  to  what  is  an  equivalent,  and  it  may  therefore  be,  on  the  whole,  better  to 
adhere  to  strictness  of  form,  in  order  to  save  the  time  of  the  court ;  and  in  this  case 
there  is  a  direct  decision  upon  the  point. 

Parke,  B.  I  think  the  writ  was  irregular  in  this  case.  The  Court  has  already 
so  decided  it,  and  we  ought  to  abide  by  that  decision.  The  writ  itself,  however,  may 
be  amended  ;  and  the  order  of  my  brother  Piatt  is,  therefore,  in  that  respect,  correct. 
But  the  statute  also  requires  that  a  true  copy  of  the  writ  should  be  served  on  the 
defendant ;  and  therefore,  in  order  to  constit^ute  a  valid  arrest,  there  must  be  a  regular 
writ  of  capias,  and  a  true  copy  thereof  must  be  delivered  to  the  defendant.  In  the 
present  case,  there  is  a  regular  writ,  by  virtue  of  the  amendment,  assuming  it  to  be 
made  ;  but  then  there  has  not  been  a  true  copy  of  that  [98]  writ  served  ;  the  defendant 
is  at  present,  therefore,  entitled  to  his  discharge.  What  may  be  done  hereafter  is  not 
now  the  question. 

Alder.son,  B.  I  regret  that  a  party  should  be  discharged  out  of  custody  on  such 
a  ground  as  this ;  but  as  the  cases  have  decided  that  it  is  a  valid  ground  of  discharge, 
I  submit  to  their  authority. 

KoLFE,  B.,  concurred. 

Rule  absolute  accordingly. (a)^ 

Doe  d.  Bayes  v.  Roe.  Nov.  14,  1846.— Service  of  declaration,  in  ejectment  against 
a  railway  company,  upon  the  secretary  of  the  company,  is  good,  by  stat.  8  &  9 
Vict.  c.  16,  s.  135. 

[S,  C.  16  L.  J.  Ex.  273.] 

Bovill  moved  for  judgment  against  the  casual  ejector.  It  was  an  ejectment  to 
recover  possession  of  some  land  which  had  been  taken  by  the  Norfolk  Railway 
Company,  and  the  affidavit  stated  that  the  declaration  had  been  served  personally 
upon  the  Secretary  of  the  Company  (not  saying  where).  The  question  was,  whether 
the  13.5th  section  of  the  Companies'  Clauses  Consolidation  Act,  S  &  9  Vict.  c.  16, 
which  provides,  that  "  any  summons  or  notice,  or  any  writ,  or  other  proceeding  at 
law  or  in  equity,  requiring  to  be  served  upon  the  Company,  may  be  served  by  the 
same  being  left  at,  or  transmitted  through  the  post  directed  to,  the  principal  office  of 
the  Company,  or  one  of  their  principal  offices  where  there  shall  be  more  than  one,  or 
being  given  personally  to  the  secretary,  or  in  case  there  be  no  secretary,  then  by  being 
given  to  any  one  director  of  the  [99]  Company,"  applied  to  railway  companies,  and 
to  the  service  of  a  declaration  in  ejectment. 

The  Court  (a)-  thought  it  clear  that  it  did,  and  granted  the  rule. 

AcKERMANX  A.ND  OTHERS  V.  Ehrknsperger.  Nov.  16,  1846. — Declaration  in 
assumpsit  on  a  guarantee  stated,  that  the  defendant  promised  the  plaintiffs  to 
guarantee  to  them  the  due  acceptance  and  payment  of  two  bills  of  exchange 
drawn  by  K.,  being  the  amount  of  an  invoice  of  the  plaintiffs  of  goods  shipped 
by  them  ;  and  that,  as  the  defendant  h.id  not  then  heard  from  K.  if  the  invoice  had 
been  found  correct,  the  defendant  was  to  have  "the  reserve  customary  under  such 
circumstances."  The  torms  of  the  guarantee  were,  that  the  defendants  guaranteed 
the  due  acceptance  and  payment  of  the  bills,  ilc,  and  it  proceeded  thus: — "As 
we  have  not  heard  from  Mr.  K.  if  your  invoice  has  been  found  correct,  we  claim 
this  reserve  as  customary  under  such  circumstances."  It  appeared  that  the 
invoice  was  in  fact  correct: — Held,  that  there  was  no  variance. — A  party  who 
guarantees  the  due  payment  of  a  bill  of  exchange  by  the  acceptor,  is  liable  for 
interest  upon  it,  if  it  be  not  paid  when  due. 

[S.  C.  16  L.  J.  Ex.  13.] 

Assumpsit  on  a  guarantee.  The  declaration  stated,  that,  in  consideration  of  the 
payment  of  £1   to  the  defendant,  the  defendant  promised  the  plaintiffs  to  guarantee 

{ay  See  Nicol  v.  Bopie,  10  Bing.  339. 

(a)2  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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to  them  the  due  acceptance  .and  paj'ment  of  two  bills  of  exchange,  drawn  by  one 
C.  Kei-n  on  one  F.  Mader,  of  Sydney,  New  South  Wales,  for  the  sums  of  1601.  5s. 
and  1601.  5s.  3d.,  being  the  amount  of  an  invoice  of  the  plaintiffs  of  stationery  shipped 
by  the  plaintiffs ;  and  as  the  defendant  had  not  then  heard  from  C.  Kern  if  the  said 
invoice  had  been  found  correct,  the  defendant  was  to  have  the  reserve  or  time  customary 
under  such  circumstances.  The  declaration  then  averred  that  the  £1  was  paid  to 
the  defendant,  that  the  goods  arrived  safely  at  Sydney,  and  were  received  by  C.  Kern, 
and  that  the  said  invoice  was  found  by  C.  Kern  to  be  and  was  correct,  and  that  a 
sufficient  time  for  the  defendant  to  have  heard  from  C.  Kern  of  the  correctness  or 
incorrectness  of  the  said  invoice  had  elapsed  before  the  commencement  of  this  suit, 
and  that  the  defendant  had  all  the  reserve  and  time  usual  in  such  cases.  It  then 
averred  the  dishonour  of  the  bills  of  exchange,  and  [100]  refusal  of  the  defendant 
to  pay  the  amount  thereof.  The  defendant  pleaded,  first,  non  assumpsit ;  foui-thly, 
that  the  said  invoice  was  not  found  by  C.  Kern,  nor  was  the  same  correct ;  fifthly, 
that  the  defendant  might  not  nor  could  have  heard  of  the  incorrectness  of  the  invoice 
if  the  same  had  been  correct ;  and  sixthly,  that  the  defendant  had  not  the  reserve 
customary  in  such  cases.  At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  at  Guildhall, 
after  last  Hilary  Term,  the  following  facts  appeared  : — 

In  April,  184.3,  a  Mi'.  Charles  Kern,  who  was  then  about  to  sail  for  Sydney,  in 
New  South  Wales,  having  applied  to  the  plaintiff's  for  a  supply  of  stationery,  which 
they  declined  to  furnish  him  with  except  upon  a  guarantee,  the  defendant  accordingly, 
at  his  request,  gave  them  the  following  guarantee  : — 

"London,  April  26,  1843. 

"Gentlemen, — For  the  sum  of  £1  sterling,  which  we  hereby  acknowledge  to  have 
received,  we  guarantee  the  due  acceptance  and  payment  of  the  following  two  bills  of 
exchange,  drawn  by  Ghailes  Kern  to  your  order  on  Frederic  Mader,  Sydney,  New 
South  Wales,  namely,  1601.  5s.  sterling,  dated  London,  the  Sth  of  April,  1843,  at 
thirty  days'  sight;  1601  5s.  3d,  ditto,  ditto,  ISth,  four  mouths'  .sight,  being  the 
amount  of  youi-  invoice  of  four  cases  stationery,  &c.,  C.  K.  3s.  6d.,  shipped  on  board 
the  'Persia,'  Oppenheim,  captain.  ...  As  we  have  not  heard  from  Mr.  Kern  if  your 
invoice  has  been  found  correct,  which  is  the  cause  of  our  having  delayed  forwarding 
you  this  letter,  we  claim  this  reserve  as  customary  under  such  circumstances." 

Upon  this  guarantee  being  given,  Kern  drew  in  favour  of  the  plaintiffs  the  two 
bills  of  1601.  5s.  and  1601.  5s.  3d.,  and  immediately  after  sailed  for  Sydney.  In  June, 
1844,  the  plaintiff's  received  notice  from  their  agent  in  Sydney  that  the  bills  of 
exchange  had  been  dishonoured,  and  required  [101]  the  defendant  to  pay  them  the 
amount  pursuant  to  his  guarantee.  This  the  defendant  refused  to  do,  on  the  ground 
that,  by  the  terms  of  the  guarantee,  he  was  not  bound  to  pay  until  he  heard  from 
Kern  that  the  invoice  was  correct.  Evidence  was  given  of  the  receipt  of  the  goods 
by  Kern,  and  of  the  correctness  of  the  invoice ;  but  it  was  not  proved  that  the  defen- 
dant had  heard  from  Kern  that  the  invoice  was  correct.  Two  objections  were  taken 
on  behalf  of  the  defendant ;  first,  that,  at  all  events,  the  plaintiff's  were  not  entitled 
to  recover  interest  upon  the  amount  of  the  notes ;  secondly,  that  there  was  a  variance 
between  the  statement  of  the  guarantee  in  the  declaration,  and  the  guarantee  as 
proved,  inasmuch  as  by  the  guarantee  the  defendant  was  not  bound  to  pay  the  bills 
until  he  should  have  heard  from  Kern  that  the  invoice  was  correct.  The  Lord  Chief 
Baron  overruled  the  objections,  and  the  plaintiff'  had  a  verdict  for  £337,  the  amount 
of  the  notes  and  interest,  leave  being  reserved  to  the  defendant  to  move  to  reduce  the 
damages  by  the  amount  of  the  interest,  or  to  enter  a  verdict  on  the  first  issue,  or  a 
nonsuit. 

In  Easter  Term,  Warren  obtained  a  rule  nisi  accordingly ;  against  which,  in 
Trinity  Term  (May  22), 

Watson  and  Crompton  shewed  cause.  There  is  no  ground  for  the  construction 
which  the  defendant  seeks  to  put  upon  this  guarantee.  His  argument  is,  that  the 
reserve  therein  mentioned  means  a  reserve  of  liability  until  he  should  have  heard  from 
Kern  that  the  invoice  was  correct.  But  the  reasonable  and  obvious  meaning  of  the 
instrument  is,  not  that  the  defendant  shall  not  be  liable  until  he  shall  have  heard 
from  Kern  that  the  invoice  is  correct,  but  that  he  shall  not  be  liable  unless  the  invoice 
shall  be  found  correct  in  fact.  The  declaration  properly  states  it  as  an  agreement 
that  the  defendant  should  have  the  reserve  or  time  customary  under  such  circumstances. 
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The  defendant  stipulated  onl}'  for  such  reserve,  if  any,  as  was  customary  in  such  a 
case.  It  [102]  could  not  be  that  the  plaintifTs  were  to  wait  until  Kern  came  back  to 
England,  unless  the  defendant  heard  from  him  in  the  meantime  as  to  the  correctness 
of  the  invoice  ;  nor  indeed  that  they  were  to  wait  until  he  should  think  fit  actually 
to  write.  [Alderson,  B.  The  reserve  really  is  as  to  the  correctness  of  the  invoice  in 
fact.  The  defendant  was  bound,  subject  to  correction  as  to  the  real  amount  of  the 
goods  ;  and  there  was  evidence  of  the  correctness  of  the  invoice.] 

Secondly,  a  party  who  guarantees  the  due  acceptance  and  payment  of  a  bill  of 
exchange,  guarantees  the  payment  of  both  principal  and  interest,  just  as  the  party 
guai-anteod  ought  to  have  paid  it.  But,  further,  thi.s  case  is  within  the  verv  words 
of  the  3  &  4  Will.  4,  c.  -12,  s.  28. 

Mai'tin  and  Warren,  in  support  of  the  rule.  The  "reserve"  stipulated  for  in  this 
guarantee  is  the  hearing  from  Kern  himself  that  the  invoice  was  correct.  There  was 
nothing  unreasonable  in  saying,  not  only  shall  the  invoice  be  correct,  but  I  will  learn 
from  the  party  guaranteed  himself  whether  it  is  correct.  [Piatt,  B.  Is  it  to  be  no 
security  until  he  hears  from  Kern  ^  Alderson,  B.  If  your  construction  be  correct, 
Kern,  by  not  writing,  may  prevent  its  being  a  guarantee.  The  only  thing  the  defen- 
dant wants  to  know  is,  whether  the  invoice  is  correct;  when  the  jury  find  that  it  is, 
that  condition  is  performed.]  Supposing  that  to  be  the  meaning,  there  is  still  a 
variance,  for  the  declaration  goes  upon  a  reserve  customar)'  in  the  trade,  not  upon  a 
particular  stipulated  reserve  as  to  the  correctness  of  the  invoice.  "This  reserve,"  in 
the  guarantee,  cannot  mean  "  the  reserve  or  time  customary  under  such  circumstances." 
The  declaration  has  obviously  been  so  framed  to  avoid  the  necessity  of  averring  that 
there  had  been  time  to  hear  from  Kern  as  to  the  correctness  of  the  invoice.  The 
parties  evidently  thought  there  was  some  usage  as  to  a  reserve  in  the  Sydney  trade. 

[103]  Secondly,  the  defendant  is  not  liable  for  the  interest.  There  is  no  express 
or  implied  contract  to  pay  interest.  [Pollock,  C.  B.  Surely  a  party  who  guarantees 
the  due  payment  of  a  bill  is  liable  for  the  interest.]  No  ;  the  "due  payment"  means 
only  yjaynient  according  to  the  law  merchant,  that  is,  payment  on  the  day  the  bill 
bcLomes  due.  The  liability  of  the  guarantor  is  co-extensive  with  that  of  the  acceptor 
himself,  that  is,  to  pay  the  bill  when  due.  [Pollock,  C.  B.  Due  payment  means  pay- 
ment of  the  bill  when  due,  and,  if  it  be  not  paid  then,  payment  also  of  the  interest 
which  may  become  due.  It  must  have  the  same  meaning  with  reference  to  the 
principal  and  to  the  surety.]  If  the  bill  be  duly  paid  according  to  law,  no  interest 
will  be  due.  The  claim  for  interest  begins  when  the  liability  of  the  surety  ends.  As 
to  the  Stat.  3  it  4  Will.  4,  c.  42,  s.  8,  that  applies  only  to  an  absolute  debt,  and  not 
to  a  claim  upon  a  guarantee. 

PoiJ.oCK,  C  B.  With  respect  to  the  defendant's  liability  for  interest,  I  entertain 
no  doubt  that  a  party  who  guarantees  the  payment  of  a  bill  is  liable  for  all  that  the 
principal  would  be  liable  for.  The  defendant  has  guaranteed  the  due  acceptance  and 
payment  of  these  bills ;  and  as  the  acceptor  would  not  have  duly  paid  them  unless  he 
had  paid  both  principal  and  interest,  the  same  consequences  must  apply  as  to  the 
guarantor  for  the  acceptor :  it  cannot  mean  one  thing  as  to  the  principal  and  another 
as  to  the  surety.  With  respect  to  the  question  of  variance,  the  Court  will  take  time 
to  consider. 

KoLFE,  B.  The  lo.ss  of  the  interest  is  legitimately  recoverable  as  damages  flowing 
from  the  defendant's  lireach  of  contract. 

Cur.  adv.  vult. 

The  judgment  was  now  delivered  by 

[104]  i'OLLOCK,  C.  B.  In  this  case  leave  was  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit.  The  question  is  one  of  variance,  and  turns  on  the  meaning  of  a 
guarantee  given  by  the  defendant  for  the  due  acceptance  and  payment  of  two  bills  of 
exchange  by  one  Kern.  The  words  in  the  declaration  are,  "the  reserve  customary 
under  such  circumstances,"  and  in  the  guarantee,  "this  reserve";  and  the  objection 
made  was,  that  those  expressions,  "the  reserve  customary"  and  "this  reserve,"  are 
dilFerent  expres3ion.s,  and  have  a  totally  different  meaning.  (Jn  looking  at  the  agree- 
ment, we  think  that  in  substance  they  really  mean  the  same  thing.  Tiiere  was  in  fact 
but  one  reserve  intended  ;  and  whether  you  call  it  the  reserve  or  this  reserve,  it 
signifies  precisely  the  same  thing.     The  rule  will  therefore  l)e  discharged. 

Kule  discharged. 
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Smith  v.  Wedderburne.  Nov.  17,  1846. — Where  a  plaintiff  sues  in  person,  he  may 
in  person  appear  for  the  defendant,  sec.  stat.,  although  that  case  is  not  provided 
for  in  the  forms  given  in  the  schedule  to  the  2ud  section  of  the  Uniformity  of 
Process  Act,  2  Will.  4,  c.  39. 

[S.  C.  4  D.  &  L.  296 ;  16  L.  J.  Ex.  14 ;  10  Jur.  952.] 

In  this  action  the  plaintiff  had  entered  an  appearance  for  the  defendant  according 
to  the  statute,  in  the  following  form  : — 

"John  Elias  Smith,  plaintiff  v.  Charles  Webster  Wedderburne,  defendant.  John 
Elias  Smith,  the  plaintiff,  appears  for  the  defendant,  sec.  stat.  Entered  9th  of  July, 
1843." 

Hurlstone  now  moved  for  a  rule  calling  upon  the  plaintiff  to  shew  cause  why 
the  appearance  so  entered  should  not  be  set  aside,  and  why  the  defendant  should 
not  be  at  liberty  to  enter  an  appearance.  This  is  not  an  appearance  authorized  by 
the  Uniformity  of  Process  Act  (2  Will.  4,  c.  39).  The  2nd  section  of  that  directs, 
that  an  appearance  shall  be  in  [105]  one  of  the  three  forms  contained  in  the  schedule. 
Those  thi'ee  forms  are  as  follows : — 


"A.     B.,     plaintiff,    against     C.     D., 
or 

against  C.  D.  and  another, 

or 
against  C.  D.  and  others. 


The  defendant  CD.  appears  in  person. 

E.   F.,  attorney  for   C.   D.,  appears  for 

him. 
G.      H.,     attorney      for     the     plaintiff, 

appears    for    the    defendant,    C.    D.. 

according  to  the  statute." 


It  thus  appears  that  there  is  no  form  of  appearance  by  the  plaintiff  in  person 
for  the  defendant.  [Parke,  B.  Suppose  the  plaintiff  has  no  attorney  ?]  In  this  mode 
of  appearance  the  statute  must  be  strictly  followed.  The  legislature  may  have 
intended  that  the  appearance  should  in  such  cases  be  entered  only  by  a  person 
over  whom  the  Court  has  a  control.  He  cited  ll^arren  v.  Love  (7  Dowl.  P.  C.  602), 
and  C'odringtmi  v.  C'urlewis  (9  Dowl.  P.  C.  968). 

Per  Curiam. (c)  The  meaning  of  the  statute  must  surely  be,  that  the  appearance 
must  be  according  to  the  forms  in  the  schedule  in  the  cases  to  which  those  forms 
apply.  This  appears  to  be  a  casus  omissus  in  the  statute  ;  we  must  therefore  construe 
it  cy-pres.  The  statute  says  that  the  plaintiff  may,  under  certain  circumstances, 
enter  an  appearance  for  the  defendant ;  to  hold  that  it  is  necessary  for  him  to 
employ  an  attorney  for  that  purpose,  when  he  is  suing  in  person,  would  be  putting 
him  to  useless  expense.  He  must  not  only  do  so,  but  must  also  afterwards  give 
notice  to  change  the  attorney,  and  substitute  himself.  The  16th  section  has  a  general 
provision,  that  "all  such  proceedings  as  are  mentioned  in  any  writ,  notice,  or  warning 
issued  under  this  act  shall  and  may  be  had  and  taken  in  default  of  [106]  a  defendant's 
appearance,  or  putting  in  special  bail,  as  the  case  may  be."  Then  s.  2  means  only 
that  the  party  shall  do  it  according  to  the  forms  given  in  the  schedule,  in  cases  to 
which  the  forms  are  applicable  ;  otherwise  it  would  be  a  repeal  of  the  general  provi- 
sion of  sect.  16.     There  will  therefore  be  no  rule. 

Rule  refused. 


Ellis  v.  Griffith.     Nov.  19,  1846. — A  writ  of  ca.  sa.,  issued  in  the  lifetime  of  the 
judgment  creditor,  may  be  executed  after  his  death. 

[S.  C.  4  D.  &  L.  279  ;  16  L.  J.  Ex.  66  ;  10  Jur.  1014.] 

On  the  22nd  of  February,  1844,  a  writ  of  capias  ad  satisfaciendum  against  the 
defendant  in  this  action  issued  into  Middlesex  ;  which,  on  the  same  day,  was  returned 
non  est  inventus,  and  filed  on  the  6th  of  March,  1844;  and  a  testatum  ca.  sa.  was 
thereupon  immediately  issued  into  Carnarvonshire,  but  was  not  executed,  owing  to 
the  difficulty  of  discovering  the  defendant's  residence.     On  the  then  sheriff's  going 

(c)  Pollock,  C.  B.,  Parke,  B.,  Aldersou,  B.,  and  Rolfe,  B. 
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out  of  office,  this  writ  was  transferred  by  him  to  his  successor.  On  the  1.3th  of 
October,  1846,  the  sheritf  issued,  on  the  application  of  the  plaintifl"s  attorney,  his 
warrant  for  arresting  the  defendant  on  the  above  writ,  and  on  the  14th  he  was  taken 
under  it.  On  the  12th  of  October  the  plaintiff  died.  Letters  of  administration  had 
been  taken  out  to  her. 

Martin  now  moved  to  discharge  the  defendant  out  of  the  custody  of  the  sheriff  of 
Carnarvonshire.  The  defendant  is  entitled  to  be  discharged  out  of  custody,  the 
plaiutiftin  the  action  having  died  before  the  execution  of  the  writ  of  ca.  sa.  There 
are  no  doubt  decisions  with  respect  to  writs  of  fieri  facias,  that  where  the  writ  has 
been  tested  in  the  lifetime  of  the  plaintiff,  the  sheriff  has  been  allowed  to  execute  it 
after  his  death  ;  Clerk  v.  JFithers  (6  Mod.  290  ;  1  Salk.  322),  Harrison  v.  Bowden 
(1  Sid.  29)  ;  [107]  but  the  reason  of  those  decisions  is,  that,  at  common  law,  the 
goods  of  the  defendant  were  bound  from  the  date  of  the  writ,  and  the  sheriff  might 
follow  them,  unless  they  were  in  the  meantime  sold  in  market  overt.  But  there  is  no 
authority  which  applies  the  same  doctrine  to  the  case  of  a  capias  ad  satisfaciendum, 
which  operates  only  from  the  time  of  .its  execution.  The  defendant  ought  not  to 
be  detained  in  respect  of  a  debt,  when  there  is  no  person  capable  of  receiving  it. 
Admitting  that  there  is  an  administrator  in  this  case,  he  has  nothing  to  do  with  the 
judgment  until  he  has  made  himself  a  party  to  it  by  scire  facias.  In  Fothergill  v. 
Jfalton  (4  Biiig.  711),  the  Court  refused  to  discharge  a  defendant  out  of  custody 
after  the  death  of  the  plaintiff,  without  the  consent  of  his  administrators  ;  but  there 
the  arrest  took  place  before  the  death  of  the  intestate.  [Pollock,  C.  B.  If  your 
argument  be  correct,  it  must  apply  as  strongly  to  the  detention  as  to  the  caption  of 
the  plaintiff.  Parke,  B.  Is  the  sheriff  a  trespasser  in  making  the  arrest'?]  The 
defendant  is  entitled  to  his  discharge,  although  the  original  arrest  may  be  excusable, 
like  many  other  acts  of  the  sheriff.  The  case  is  like  that  of  an  execution  where  there 
is  no  plaintiff  at  all.  The  only  authority  that  can  be  cited  on  the  other  side  is  a 
dictum  of  Croke,  J.,  in  Cleve  v.  Veer  (Cro.  Car.  459).  There  the  question  was  as  to 
the  operation  of  an  extent;  and  Croke,  J.,  who  differed  in  opinion  from  the  rest  of 
the  Court,  took  occasion  to  say — "  It  is  the  common  course,  if  a  capias  ad  satisfaciendum 
or  a  fieri  facias  upon  judgment  issueth,  the  sheriff  shall  execute  it,  although  the  party 
who  sued  it  die  before  the  return  of  the  writ ;  and  although  the  death  be  before  or 
after  the  execution,  if  it  be  after  the  teste  of  the  writ,  it  is  well  enough."  That 
expression  of  opinion  was,  however,  quite  extrajudicial,  and  unnecessary  to  the 
decision,  which  may  be  supported  on  the  ground  that  the  judgment  operated  upon 
the  land  from  the  time  it  was  given  ;  [108]  nor  is  any  countenance  given  to  the 
dictum  by  the  other  judges. 

Welsby  appeared  to  shew  cause  in  the  first  instance,  but  was  not  called  upon. 

Pollock,  C.  B.  I  think  no  rule  ought  to  be  granted  in  this  case.  This  is  an 
application  to  set  the  defendant  at  liberty,  who  has  been  arrested  on  a  ca.  sa.  issued 
before  the  death  of  the  plaintiff,  but  not  executed  until  afterwaids ;  and  I  am  of 
opinion  that  he  is  not  entitled  to  his  discharge.  It  appears  from  the  case  of  Cleve  v. 
Veer,  that,  so  far  back  as  the  reign  of  Charles  I.,  Croke,  J.,  thus  laid  down  the  law  : — 
"There  is  a  difference  betwixt  a  judicial  writ  after  judgment  to  do  execution  and  a 
writ  original ;  for  the  writ  judicial  to  make  execution  shall  not  abate,  nor  is  abateable 
by  the  death  of  him  who  sues  it ;  as  it  is  the  common  course  if  a  capias  ad  satisfaciendum 
or  fieri  facias  upon  judgment  issueth,  the  sheriff  shall  execute  it  although  the  party 
who  sued  it  died  before  the  return  of  the  writ :  and  though  the  death  be  before  or 
after  the  execution,  if  it  be  after  the  teste  of  the  writ,  it  is  well  enough  ;  as  where  a 
capias  ad  satisfaciendum  is  sued,  and  the  party  taken  before  or  after  the  death  of  him 
who  sued  it,  and  before  the  day  of  the  return  ;  or  if  a  fieri  facias  be  awarded,  and  the 
money  levied  by  the  sheriff,  and  the  plaintiff  dies  before  the  day  of  the  return  of  the 
writ,  yet  the  executor  or  his  administrator  shall  have  the  benefit,  and  is  to  have  the 
money  :  and  it  is  no  return  for  the  sherifi'  to  .sa}'  that  the  plaintifi'  is  dead  ;  and  there- 
fore he  did  not  execute  it."  I  believe  that  ever  since  that  time  the  administration  of 
justice  has  proceeded  on  that  principle,  and  that  this  dictum  of  Croke,  J.,  has  been 
acted  on  in  hundreds  of  instances.  It  is  said,  that  there  are  dicta  somewhere  else 
which  may  afi'ect  the  question,  and  it  is  suggested  also,  that  perhaps  some  inconvenience 
may  ensue  from  keeping  this  [lerson  in  custody  ;  but  the  incoiivein'cnce  which  was 
pointed  [109]  out  by  Mr.  Martin,  namely,  that  where  a  defendant  is  t;iken  in  execution 
after  the  death  of  the  plaintiff,  there  is  no  persoD  to  whom  the  money  may  be  paid,  is 
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an  inconvenience  which,  on  principle,  would  call  for  our  interference  just  as  much  in 
the  Ciise  where  the  arrest  of  the  defendant  is  made  before  the  death  of  the  plaintiff, 
who  dies  immediately  after  the  arrest.  I  am  therefore  quite  content  to  abide  by  so 
old  a  dictum  as  that  of  Croke,  J.,  and  which  has  been  so  continually  acted  on.  In  the 
case  in  which  it  is  found,  it  is  used  for  the  purpose  of  analogy,  and  is  stated  as  a  point 
so  perfectly  clear  that  it  could  not  be  doubted  ;  and  although  the  rest  of  the  Court 
did  not  agree  with  Croke,  J.,  in  extending  the  doctrine  to  some  other  case,  they 
assign  their  reasons  for  .so  doing  without  disputing  the  doctrine  itself. 

Parke,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  no  distinction  can  be 
maintained  in  this  respect  between  the  case  when  the  plaintifl'  dies  after  the  issuing 
of  the  writ  against  the  goods  of  a  defendant,  and  where  he  dies  after  the  issuing  of  a 
writ  against  his  person.  Mr.  Martin  has  not  been  able  to  cite  any  authoiity  that  if  a 
fi.  fa.  is  issued  by  a  party  who  dies  before  it  is  executed,  the  efhcacy  of  the  writ  ceases 
with  his  death  ;  nor  can  I  see  any  diti'erence  in  principle  between  that  and  a  ca.  sa. ; 
and  the  dictum  which  has  been  referred  to,  of  Croke,  J.,  in  Clfve  v.  Veer,  seems  to  me 
a  very  sensible  one.  There  is  another  case  which  hsis  not  been  mentioned  in  the 
argument,  but  with  which  I  have  been  furnished  by  Mr.  XA'elsbj',  namely,  'Tho7vugh good's 
case  (Noy,  73),  where  a  party  against  whom  a  writ  of  execution  had  been  sued  out 
died,  and  the  sheriff  levied  the  money  on  his  executors.  This  was  held  bad,  for  the 
mandate  of  the  writ  was  "  iieri  facias  de  bonis  et  catallis  "  of  such  a  person,  which 
cannot  be  after  his  death.  The  case  adds — "  But  on  the  other  part,  if,  after  execution 
awarded,  the  plaintiff  dies,  [110]  yet,  by  the  Court,  the  sheriff  may  levy  the  money." 
The  death  of  the  plaintiff  therefore  makes  no  difference ;  and  the  case  is  the  same, 
whether  the  mandate  of  the  writ  be  to  seize  the  goods  or  the  person  of  the  defendant ; 
for  the  principle  in  both  seems  to  be,  that  a  judicial  writ,  once  regularly  issued,  must 
go  on  until  it  is  countermanded.  Here  the  mandate  of  the  writ  is  to  take  the  person 
of  the  defendant,  and  the  duty  of  the  sheriff  is  to  do  that  at  any  time  after  the 
delivery  of  the  writ  to  him  ;  and  as  the  writ  is,  according  to  the  late  statute,  made 
returnable  on  its  execution,  it  may  be  executed  at  any  time.  The  sheriff  in  this  case, 
therefore,  was  no  trespasser,  because  he  strictly  obeyed  the  mandate  of  the  writ. 
The  report  of  that  case  of  Thvrovghgood  goes  on  to  say — "  If  the  plaintiff  makes  no 
executors,  nor  administrators  as  yet  made,  the  money  shall  be  brought  into  Court 
and  there  deposited." 

Alperson,  B.  I  am  of  the  same  opinion.  I  think  it  much  better  to  stand  on  a 
general  rule,  which  we  find  laid  down  so  far  back  as  the  reign  of  Charles  I.,  than  to 
attempt,  after  this  lapse  of  time,  to  find  out  the  reason  for  it.  The  consequence  of 
attempting  to  find  out  reasons  for  such  old  rules  is,  that  the  reason  is  constantly 
mistaken  for  the  rule  itself,  and  persons  argue  on  the  reason,  as  if  it  were  the  rule. 
Thus,  in  the  case  referred  to  from  Cro.  Car.,  certain  reasons  are  given  why  a  fieri 
facias  should  continue  in  force,  notwithstanding  the  death  of  the  plaintiff;  from  which 
Mr.  Martin  seeks  to  infer,  that  as  those  reasons  do  not  apply  to  a  ca.  sa.,  the  same 
rule  cannot  apply  to  it.  Perhaps,  however,  the  reasons  for  the  practice,  although 
applicable  k  multo  fortiori  to  the  case  of  a  fi.  fa.,  may  also  be  very  applicable  to  a  ca.  sa. 

ROLFE,  B.  I  am  of  the  same  opinion,  and  only  wish  to  say  a  few  words  on  what  has 
been  said  by  Mr.  Martin,  that  the  dictum  of  Croke,  J.,  in  Clew  v.  Feer,  cannot  be  taken  as 
[111]  law,  as  being  in  opposition  to  the  opinion  of  the  rest  of  the  Court  in  that  case. 
But,  looking  at  that  case,  we  shall  find  that  the  dictum  in  question  is  neither  necessarily 
nor  natuially  at  variance  with  the  judgments  of  the  other  judges.  It  was  the  case 
of  a  recognizance  in  the  nature  of  a  statute  staple,  in  which  the  executrix  of  the 
conusee  had  sued  out  an  extent,  and  died  before  the  return  of  the  wi-it ;  and  the 
question  was,  did  this  inquisition  enure  to  the  personal  representative  of  the  conusee, 
so  as  to  be  a  defence  to  an  ejectment  brought  by  the  administrator  of  the  conusor? 
The  majority  of  the  Court  thought  that  the  writ  of  extent  had  abated,  and  conse- 
quently that  the  plaintitt'  was  entitled  to  recover;  but  all  they  said  was,  that  that  was 
the  case  of  lands,  which  the  sheriff  had  no  authority  to  extend,  for  the  words  of  the 
writ  were,  that  he  should  extend  and  seize  them  into  the  king's  hands,  "  et  ei 
liberemus;"  and  the  conusee  being  dead,  that  could  not  be  carried  into  effect,  as 
there  was  nothing  in  the  writ  to  warrant  a  delivery  of  them  to  his  executors  or 
administrators,  and  consequently  the  writ  had  abated.  Croke,  J.,  however,  said  that 
he  did  not  agree  to  that.  My  Lord  Chief  Baron  has  read  one  passage  of  his  judgment, 
and  I  will  read  another: — "Although  au  inquisition  be  after  the  death  of  a  conusee, 
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yet  it  is  as  good  as  if  it  had  been  in  his  life  ;  for  the  sheriff  may  not  t;ike  notice  of 
the  death  of  the  eonusee,"  (so  here,  the  sheriff  need  not  take  notice  of  the  death  of 
the  plaintiff) ;  "  but  he  ought  to  return  how  he  served  the  writ,  and  if  he  return  that 
the  eonusee  is  dead,  he  shall  be  amerced;"  so  here,  the  sheriff  would  be  amerced  if 
he  took  notice  of  the  death  of  the  plaintiff.  It  is  therefore  no  argument  in  this  case 
to  say  that  the  plaintiff  is  dead. 
Rule  refused. 

[112]  Seller  and  Another  v.  William  Jones.  Nov.  17, 1846. — The  defendant 
entered  into  a  bond  to  the  plaintiffs,  in  the  penal  sum  of  £250,  which  recited, 
that,  whereas  K.  J.  had  agreed  to  become  tenant  to  the  plaintiffs  of  a  public-house, 
and  it  was  stipulated,  on  the  letting,  that  R.  J.  should  take  from  the  plaintiffs 
all  the  ale,  spirits,  &e.  which  should  be  consumed  on  the  premises,  and  that  be 
should  become  bound  with  a  surety  to  pay  for  all  ale,  &c.,  which  he  should  receive 
from  the  plaintiffs,  to  the  amount  of  £-50,  before  he  should  have  a  fresh  supply 
from  them  of  the  same,  and  so  should  continue  to  do  from  time  to  time,  so  long 
as  he  should  continue  tenant  of  the  plaintiffs;  and  that,  when  he  should  cease  to 
be  such  tenant,  the  surety  should  be  liable  to  the  plaintiffs  for  such  sum  not 
exceeding  £.50,  which  the  said  R.  J.  should  or  might  then  owe  to  the  said 
plaintifls  for  ale,  &c.  supplied  by  them  to  him.  The  condition  then  was,  that,  if 
R.  J.  should  from  time  to  time  pay  to  the  plaintiffs  for  all  the  ale,  &c.  which  he 
should  from  time  to  time  have  had  from  them,  to  an  amount  not  exceeding  £.50, 
before  he  should  have  had  a  fresh  supply  of  the  same,  and  when  he  should  become 
indebted  to  them  in  that  sum  ;  and  if  the  said  R.  J.  should  pay  the  plaintiffs  all 
sum  and  sums  of  money  which  he  should  owe  them  for  ale,  &c.  not  exceeding 
£50,  when  he  should  cease  to  be  their  tenant,  the  bond  to  be  void  : — Held,  that 
under  this  bond  the  surety  was  not  liable  for  any  sum,  not  exceeding  £50,  which 
R.  J.  might  owe  the  plaintiffs  at  the  end  of  the  tenancy,  although  he  might  have 
had  from  them  a  further  supply  of  ale,  &c.  at  the  time  when  he  owed  them  £50 
and  upwards. 

[S.  C.  16  L.  J.  Ex.  20.] 

Debt  on  bond,  in  the  penal  sum  of  £250.  The  defendant  craved  oyer  of  the  bond 
and  condition,  which  were  set  out  accordingly.  The  bond  recited,  that  whereas 
Rowland  Jones  had  agreed  to  become  tenant  to  the  plaintiffs  of  a  certain  dwelling- 
house,  being  a  public-house,  and  the  furniture  let  therewith  ;  and  whereas  it  was  also 
stipulated,  on  the  said  letting,  that  the  said  R.  Jones  should  take  from  the  plaintiff's 
all  the  ale,  spirit.s,  and  wine  which  should  be  consumed  on  the  premises,  and  that  ho 
should  become  bound  with  a  surety  to  pay  for  all  ale,  spirits,  and  wine  which  he  should 
receive  from  the  plaintiffs,  to  the  amount  of  £50,  before  he  should  have  a  fresh  supply 
from  them  of  the  same,  and  so  should  contiiuie  to  do  from  time  to  time  so  long  as  he 
should  continue  tenant  of  the  plaintiffs ;  and  that  when  he  should  cease  to  be  such 
tenant,  the  surety  should  be  liable  to  the  plaintiffs  for  such  sum,  not  exceeding  £50, 
which  the  said  K.  Jones  should  or  might  then  owe  to  the  said  plaintiHs  for  ale,  spirits, 
and  wine  supplied  and  sold  by  them  to  him.  Now  the  condition  of  the  above-written 
obligation  is  such,  that  if  the  above-boundcn  R.  Jones  shall  from  time  to  time  pay  the 
said  plaintiffs  for  all  the  ale,  spirits,  and  wine  which  he  shall  from  time  to  time  have 
had  from  them,  to  an  amount  not  exceeding  £50,  before  he  shall  have  a  fresh  supply 
of  the  same,  anil  when  he  shall  become  indebted  to  them  in  that  sum,  and  if  he,  the 
said  R.  Jones,  shall  and  [113]  will  pay  or  cause  to  be  paid  unto  the  said  plaintitl's  all 
sum  and  sums  of  money  which  he  shall  or  may  owe  to  them  for  ale,  spirits,  and  wine, 
not  exceeding  £50,  when  he  the  said  R.  Jones  shall  cease  to  be  the  tenant  of  the 
plaintiffs,  then  the  above  obligation  to  be  void.  The  defendant  then  pleaded,  that 
R.  Jonep  became  and  continued  tenant  to  the  plaintiffs  up  to  April,  1845;  that  until 
the  1st  July,  1844,  the  plaintiffs  supplied  R.  Jones  with  ale,  spirits,  and  wine  according 
to  the  true  intent  and  meaning  of  the  condition  of  the  bond  ;  that  R.  Jones  paid  the 
plaintiffs  for  the  .same,  according  to  the  terms  of  the  said  condition  ;  that  after  the 
1st  July,  1844,  and  until  R.  Jones  cea.sed  to  be  tenant  to  the  plaintiffs,  the  plaintiffs 
liid  not  supply  Jones  with  ale,  spiiits,  and  wine  ujjon  the  terms  of  the  condition,  and 
never  did  demand  or  obtiiin  payment  from  the  said  R.  Jones  for  each  sum  of  £50,  for 
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which  the  said  E.  Jones  from  time  to  time  became  indebted  to  them  in  respect  of  ale, 
spirits,  and  wine  supplied  to  him,  befoie  giving  him  a  fresh  supply,  and  dealt  with 
the  said  E.  Jones  in  a  manner  contrary  to  the  terras  of  the  said  condition  ;  that  at 
the  time  when  the  said  E.  Jones  ceased  to  be  a  tenant  to  the  plaintiffs,  he  was  not 
indebted  to  them  in  any  sum  for  ale,  spirits,  and  wine  supplied  by  them  to  hira  during 
the  time  that  they  dealt  with  him,  and  supplied  him  with  ale,  spirits,  and  wine, 
according  to  the  terms  of  the  said  condition  ;  and  that  the  whole  sum  of  money  for 
which  the  said  E.  Jones  was  indebted  to  the  plaintiff's  for  ale,  spirits,  and  wine,  at 
the  time  he  ceased  to  be  tenant  to  the  plaintiffs,  was  money  which  had  become  due 
to  them  for  ale,  spirits,  and  wine,  after  the  time  when  they  had  so  as  aforesaid  ceased 
to  supply  him  with  ale,  spirits,  and  wine,  according  to  the  terms  of  the  said  condition, 
and  became  due  for  ale,  spirits,  and  wine  supplied  by  them  to  him  in  a  course  of 
dealing  contrary  to  the  terms  of  the  said  condition.     Verification. 

Eeplication,  that  the  plaintiifs,  from  and  after  the  said  time  in  the  said  plea 
mentioned,  as  the  said  time  until  which  the  plaintiffs  supplied  the  said  R.  Jones  with 
ale,  spirits,  [114]  and  wine,  upon  the  terms  of  the  said  condition,  to  wit,  from  and 
after  the  said  last-mentioned  time  until  the  time  when  the  said  E.  Jones  ceased  to  be 
tenant  to  the  plaintiffs,  from  time  to  time  continued  to  suppl\',  and  did  supply,  the 
said  E.  Jones  with,  and  the  said  E.  Jones,  during  the  term  last  aforesaid,  from  time 
to  time  had  of  and  from  the  plaintiffs  divers  large  quantities  of  ale,  spirits,  and  wine, 
to  the  amount  of  £200,  upon  the  terms  of  the  condition ;  concluding  to  the  country. 
Breaches  were  suggested  in  the  replication. 

At  the  trial,  before  the  Eecorder  of  Chester,  it  was  proved  that  Rowland  Jones 
had,  since  the  execution  of  the  bond,  been  supplied  by  the  plaintiffs  with  ale  and 
spirits,  &c.  to  the  amount  in  the  whole  of  about  £200.  He  had  made  payments  from 
time  to  time  on  account,  but  had  at  several  times  beeti  allowed  to  be  in  arrear  to  an 
amount  exceeding  £.50.  On  the  1st  July,  184:4,  £68  was  owing;  and  at  the  time  of 
the  commencement  of  this  action,  the  balance  due  from  him  was  601.  15s.  It  was 
contended  for  the  defendant,  that,  under  these  circumstances,  he  was  discharged  from 
liability,  the  true  construction  of  the  bond  being  that  the  surety  should  not  be  liable 
at  any  time  after  the  principal  should  have  received  a  fresh  supply,  being  at  the  time 
in  arrear  to  the  amount  of  £50.  The  learned  Eecorder  reserved  the  point,  and  under 
his  direction  a  verdict  was  taken  for  the  plaintiffs  for  £50,  with  liberty  to  the  defen- 
dant to  move  to  enter  a  nonsuit  or  a  verdict  for  him. 

In  Easter  Term,  Bovill  obtained  a  rule  nisi  accordingly,  or  to  arrest  the  judgment. 

Martin,  Townsend,  and  Egerton  now  shewed  cause.  The  argument  for  the 
defendant  will  be,  that  because  ale  and  spirits  were  supplied  by  the  plaintiffs  to 
Rowland  Jones  after  the  sum  of  £50  had  become  due  from  him,  and  before  it  was 
paid,  the  plaintiffs  are  not  entitled  to  recover  against  the  surety.  But  the  parties 
never  intended  so  to  limit  the  liability.  The  true  construction  of  the  bond  and 
condition  [115]  is,  that  the  defendant  is  a  surety  for  Rowland  Jones  that  he  shall  pay 
the  plaintiffs  for  all  the  ale  and  spirits  he  has  from  them,  to  the  amount  of  £50,  before 
he  has  a  fresh  supply.  And  there  is  an  absolute  obligation  that  the  party  shall  pay 
for  all  ale,  &c.  not  exceeding  £50,  which  shall  be  owing  foi-  at  the  end  of  the  tenancy. 
The  intention  of  the  parties  was,  that  the  plaintiffs  should  not  be  under  any  obligation 
to  make  a  further  supply,  after  £50  worth  had  been  supplied,  and  not  paid  for.  That 
is  iu  truth  a  provision  for  the  benefit  of  the  plaintiffs,  not  of  the  surety.  Here  there 
■was  a  clear  debt  of  £50  at  the  end  of  the  tenancy  ;  how  can  the  liability  for  that  be 
got  rid  of  by  the  fact  of  the  supply  of  a  barrel  of  ale  after  £50  had  become  duel  The 
true  meaning  is,  that,  upon  £50  becoming  due,  the  defendant  is  to  be  a  surety  for 
that  sum,  and  no  more,  which  suretyship  is  to  continue  to  the  end  of  the  tenancy. 
The  £50  is  the  maximum,  not  of  the  credit,  but  of  the  surety's  liability.  The  supply, 
therefore,  was  not  contrary  to  the  terms  of  the  condition,  and  the  plea  fails.  They 
cited  Chitty  on  Contracts,'531,  and  Parker  v.  It'ise  (6  M.  &  Sel.  239). 

Bovill  and  Wise,  in  support  of  the  rule.  The  only  issue  in  this  case  is,  whether, 
after  the  1st  day  of  July,  1844,  the  time  mentioned  in  the  plea,  the  plaintiffs  did  or 
did  not  continue  to  supply  Eowland  Jones  with  ale,  spii-its,  &c.  upon,  or  contrary  to, 
the  terms  of  the  condition  of  this  bond.  As  to  the  supply  up  to  the  1st  July,  1844, 
the  plea  alleges  it  to  have  been  paid  for,  and  no  issue  is  taken  on  that  allegation.  And 
the  question  now  is,  which  way  the  verdict  ought  to  be  entered  on  the  issue  so  joined. 
Now  it  is  clear  that  the  plaintiffs  continued  to  supply  ale,  &c.,  to  E.  Jones,  after  he 
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had  become  indehted  to  them  to  a  greater  amount  than  £50.  General  words  in  a 
condition  may  be  restrained  by  the  recitals  of  the  bond  :  Napier  v.  Bnice  (8  CI.  &  Fin. 
470).  [Aldenson,  B.  How  do  you  restrain  the  ab.solute  liability  for  £.50,  [116]  if  it 
be  due  at  the  end  of  the  tenancy?]  Construing  it  with  the  other  parts  of  the  bond, 
it  means  only  that  the  defendant  shall,  at  the  end  of  the  tenancy,  be  a  surety  for 
payment  for  goods  supplied  to  an  amount  not  exceeding  £.50,  upoi\  the  terms  of  the 
condition,  i.e.  upon  the  terms  of  no  fresh  supply  being  made  after  the  £50  is  due,  until 
it  be  paid.  The  recital  of  the  bond  shews,  that  the  course  of  dealing  to  which  the 
surety  agreed  was  that  no  fresh  credit  should  be  taken  when  £50  was  due  Rowland 
Jones  was  to  pay  for  all  ale,  spirits,  and  wine  which  he  should  receive  from  the 
plaiutifis,  to  the  amount  of  £50,  before  he  should  have  a  fresh  supply  from  them  of 
the  same,  and  so  should  continue  to  do  to  the  end  of  the  tenancy  ;  and  then,  when  he 
ceases  to  be  tenant,  the  surety  is  to  be  liable  for  such  sum,  not  exceeding  £50,  which 
R.  Jones  might  then  owe.  It  is  all  one  stipulation,  subject  to  the  same  limitation.  It 
is  said  on  the  other  side,  that  this  is  a  provision  for  the  benefit  of  the  plaintiff's  ;  but 
there  is  nothing  in  the  bond  which  compels  them  to  make  any  supply  at  all.  The 
words,  "  before  he  should  have  a  fresh  supply,"  could  only  be  inserted  to  limit  the 
liability  of  the  surety,  for  the  plaintiff's  could  always  stop  the  supply  at  their  pleasure. 
'I'hey  referred  to  Bonsor  v.  6'««  (6  Beav.  110),  U'hitcher  v.  Hall  (5  B.  &  C.  269),  IIoll  v. 
Hadlei/  (4  Bing.  54),  Dimmock  v.  Sliirla  (14  M.  &  W.  758),  University  of  Cambiidge  v. 
Jialduin  (5  M."  &  W.  580),  and  Evans  v.  inij/te  (5  Bing.  485). 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  single 
(|uestion  is,  what  is  the  meaning  of  the  bond  and  condition  ;  whether  it  was  intended 
that  the  surety  should  not  be  liable  at  all,  if  the  plaintiffs  should  allow  the  debt  of  the 
principal  to  exceed  £50,  or  whether  those  terms  were  introduced  for  the  benefit  of  the 
obligees,  entitling  them  to  sue  for  £50  before  a  fresh  supply'  should  be  made,  and  also 
to  recover  £50  from  the  surety  at  the  end  [117]  of  the  tenancy.  I  entertain  no  doubt 
that  the  previous  wor-ds  do  not  create  any  restriction  on  the  general  stipulation  at  the 
end  of  the  condition.  The  cases  throw  little  light  upon  the  question,  whei'e  so  much 
turns  upon  peculiar  expressions  used  in  the  instrument.  If  the  words  of  the  bond  are 
literally  consti-ued,  it  may  be  contended  that  if  the  debt  is  suffered  to  exceed  £50  at 
all,  the  surety  is  not  liable  :  but  that  construction  would  make  the  bond  so  insensible, 
that  we  must  look  to  see  what  was  the  meaning  of  the  parties,  as  it  is  to  be  collected 
from  the  whole  scope  of  the  instrument.  Now  the  recital  of  the  bond  is  (and  the 
condition  is  in  accoidance  with  it),  that  it  was  stipulated  that  R.  Jones  should  become 
bound  with  a  surety  or  sureties,  to  pay  for  all  ale,  &c.  that  he  should  receive  from  the 
plaintiffs,  to  the  amount  of  £50,  before  he  should  have  a  fresh  supply,  and  should  so 
do  as  long  as  he  should  continue  their  tenant ;  and  when  he  should  cease  to  be  tenant, 
that  the  surety  should  be  liable  for  such  sum,  not  exceeding  £50,  as  R.  Jones  might 
then  owe  the  plaintiffs.  That  seems  to  be  a  stipulation  that  the  credit  may  go  on  to 
the  extent  of  £50,  but  that  when  it  arrives  at  that,  the  obligees  shall  ha\c  a  right  to 
sue  on  the  boir.l  at  once.  The  agreement  is,  that  the  payment  by  the  surety  is  not  to 
exceed  £50,  not  that  the  debt  from  Rowland  Jones  may  not  exceed  that  amount.  The 
conclusion  I  have  come  to,  therefore,  is,  that  in  the  words  "  befoie  he  should  have  a 
fresh  supply,"  the  object  of  the  condition  is  not  to  limit  the  dealings  for  the  benefit  of 
the  principal  or  of  the  surety,  but  for  the  benefit  of  the  olJigees  ;  and  under  the  terms 
of  this  instrument,  they  might  possibly  have  a  right  to  put  the  bond  in  suit  toties 
quoties,  to  the  extent  of  £50.  It  is  unnecessary,  however,  to  give  a  decisive  opinion 
upon  this  latter  point. 

Parkk,  B.  I  am  of  the  same  opinion.  The  only  question  is  as  to  the  meaning 
of  this  bond  and  condition,  which  [118]  we  are  to  construe  according  to  the  ordinary 
grammatical  meaning  of  the  words,  not  making  aTiy  dili'erence  by  reason  of  its  being 
the  case  of  a  surety.  .So  consti'uing  it,  I  think  the  defendant's  point  is  not  made  out. 
If  the  meaning  of  the  parties  were,  that  no  further  supply  was  to  take  place  on  credit 
after  the  pi-incipal's  debt  should  amount  to  £50,  the  plaintiff's  would  be  unaWe  to 
recover;  l)ut  it  seems  to  me  that  that  construction  is  not  the  correct  one,  but  the 
contrary  ;  and  that  the  true  construction  is  that  which  has  been  stated  by  the  Lord 
Chief  Baron.  I  do  not  say  the  question  is  not  o])en  to  doubt,  because  the  instiunient 
is  not  very  accurately  worded.  The  recital  is  in  these  terms.  [His  Lordship  read  it.l 
That  seems  to  have  l)ccn  frame<l  on  the  supposition  that  there  was  an  obligation  on 
the  part  of  the  tenant  to  take  all  his  ale,  &c.  from  the  plaintiff',  and  a  co-exteusive 
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obligation  on  their  part  to  supply  all  those  articles  to  him.  [His  Lordship  then  read 
the  condition.]  The  tenant  is  expressly  bound  to  pay  £50  as  soon  as  he  becomes 
indebted  to  that  amount ;  and  when  £50  is  not  paid,  the  obligation  to  pay  arises  on 
the  part  of  the  surety.  The  other  words  are  intended  for  the  protection  of  the  land- 
lords, by  not  making  it  incumbent  on  them  to  supply  more  goods  under  such  circum- 
stances. Then,  at  the  end  of  the  term,  when  there  could  be  no  longer  any  supply, 
there  is  an  absolute  undertaking  to  pay  £50  if  it  be  then  due.  These  are  the  words 
of  the  defendant,  and  they  must  receive  a  reasonable  construction.  If  the  parties 
had  the  meaning  that  is  contended  for  on  the  part  of  the  defendant,  they  might  have 
stipulated  expressly  that  the  plaintiffs  should  not  supply  goods  on  credit,  if  the 
principal  should  make  default  in  payment  of  £50. 

Alderson,  B.  I  am  of  the  same  opinion.  It  is  clear,  according  to  the  cases,  that 
general  words  may  be  limited  by  recitals,  and  made  particular.  That  is  the  principle  ; 
the  question  is  upon  its  application.  Here  the  general  [119]  words  are,  that  the 
siu'ety  is  to  be  liable  foi'  such  sum,  not  exceeding  £50,  as  shall  be  owing  at  the  end 
of  the  tenancy  ;  and  the  bond  does  not  contain  any  words  that  restrain  the  generality 
of  that  stipulation. 

ROLFE,  B.  I  am  of  the  same  opinion.  It  is  not  unworthy  of  notice  that  the  bond 
is  taken  in  £250  :  that  seems  to  shew  that  the  parties  did  not  intend  to  restrict  the 
liability  to  £50  ;  and  1  am  disposed  to  think  that  the  obligees  might  have  sued  toties 
quoties  upon  the  bond,  until  the  £250  was  exhausted. 

Rule  discharged. 

Farina  v.  Home.  Nov.  16,  1846. — Goods  were  shipped  by  the  plaintiff  from  abroad 
to  this  country,  on  the  verbal  order  of  the  defendant,  at  a  price  exceeding  £10. 
They  were  sent  to  a  shipping  agent  of  the  plaintiff's  in  London,  who  received 
them  and  warehoused  them  with  a  wharfinger,  informing  the  defendant  of  their 
arrival.  The  wharfinger  handed  to  the  shipping  agent  a  delivery-warrant, 
whereby  the  goods  were  made  deliverable  to  him  or  his  assignees  by  indorsement, 
on  payment  of  rent  and  charges.  The  agent  indorsed  and  delivered  this  warrant 
to  the  defendant,  who  kept  it  for  several  months,  and,  notwithstanding  repeated 
applications,  did  not  pay  the  price  of  or  charges  upon  the  goods,  nor  I'eturn  the 
warrant,  but  said  he  had  sent  it  to  his  solicitor,  and  that  he  intended  to  resist 
payment,  for  that  he  had  never  ordered  the  goods  ;  and  that  they  would  remain 
for  the  present  in  bond  : — Held,  that  there  was  no  such  delivery  to  and  acceptance 
by  the  defendant  of  the  goods,  as  to  satisfy  the  17th  section  of  the  Statute  of 
Frauds. 

[S.  C.  16  L.  J.  Ex.  73.  Approved,  Saunders  v.  Tapp,  1849,  4  Ex.  390  ;  Robertson  and 
Baxter  v.  Inglis,  1897,  24  Rettie,  758.  Applied,  Meredith  v.  Meigh,  1853,  2  El.  &  El. 
364.     Adopted,  Diddin  City  Distillery,  Limited  v.  Doherty,  [1914]  A.  C.  848.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea,  uunquam 
indebitatus. 

At  the  trial,  before  the  under-sheriff  of  Middlesex,  it  appeared  that  the  action  was 
brought  by  the  plaintiff,  the  well-known  manufactuier  of  Eau  de  Cologne,  residing 
at  the  city  of  Cologne,  to  recover  from  the  defendant,  a  dealer  in  Eau  de  Cologne  in 
London,  the  sum  of  £15,  price  of  25  dozen  of  Eau  de  Cologne,  which,  in  July,  1845, 
the  defendant  had  verbally  ordered  from  the  plaintiff.  It  was  accordingly  sent  by 
the  plaintiff  from  abroad  to  a  shipping  agent  of  the  plaintiff  in  London,  named 
Brenchley,  who  received  it,  and  warehoused  it  with  one  Barber,  a  wharfinger,  at  the 
.same  time  informing  the  defendant  of  its  arrival.  On  receipt  of  the  goods.  Barber 
handed  to  Brenchley  a  delivery  warrant,  dated  21st  Juh',  whereby  they  weie  [120] 
made  deliverable  to  Brenchley  or  his  assignee  by  indorsement,  on  payment  of  rent 
and  charges  from  the  25th  of  July.  Brenchley  forthwith  indorsed  and  sent  it  to 
the  defendant.  The  defendant  kept  the  warrant  for  about  ten  months,  and,  although 
repeatedly  applied  to,  to  pay  the  price  of  and  chai-ges  on  the  goods,  he  did  not  do 
so  ;  and  he  refused  also  to  give  back  the  warrant,  saying  that  he  had  sent  it  to  his 
solicitor,  and  that  he  intended  to  defend  the  action,  for  he  had  never  ordered  the 
goods  ;  and  adding,  that  they  would  lemain  for  the  present  in  bond. 

Upon  these  facts,  it  was  contended  for  the  defendant,  that  there  was  no  evidence 
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of  the  delivery  and  aceeplance  of  the  goofls,  suttieieiit  to  satisfy  the  Statute  of  Frauds. 
The  under-sheritr  left  the  question  to  the  jury,  whether  the  defendant  had  accepted 
and  received  the  goods  ;  stating  that,  to  bring  the  case  within  the  Statute,  it  must 
be  an  acceptance  with  the  intention  of  taking  possession  as  owner.  The  jury  found 
a  verdict  for  plaintiff',  damages  161.  Us. 

In  Easter  Term,  Prentice  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection.     In  this  term  (Nov.  3), 

Thomas  shewed  cause,  and  contended  that  there  had  been  no  misdirection,  the 
proper  question  having  been  left  to  the  jury  ;  and  that  the  detention  by  the  defendant 
for  so  long  a  period  of  the  delivery  wairant,  which  constituted  the  title  to  the  goods, 
and  his  declai-ing  that  the  goods  should  remain  in  bond,  were  circumstances  that  fully 
warranted  the  jury  in  inferring  that  he  had  accepted  them.  He  cited  Si:!kr  v.  Kecres 
(2  Ksp.  598)  and  jii/shd  v.  IFheelcr  (9  Jurist,  532). 

Prentice,  in  support  of  the  rule.  There  has  been  no  acceptance  and  receipt  of  the 
goods  within  the  17th  section  of  the  Statute  of  Frauds,  for  the  defendant's  acceptance 
[121]  of  the  delivery  warrant  is  not  an  acceptance  within  the  statute.  The  woids 
of  the  17th  section,  that  no  contract  for  the  sale  of  goods  for  £10  or  upwards  shall 
be  good,  except  (inter  alia)  "the  buyer  shall  accept  part  of  the  said  goods,  and  actually 
receive  the  same."  To  satisfy  these  words,  there  must  be  both  a  delivery  to  and 
acceptance  by  the  buyer  of  the  goods.  Bill  v.  BamenI  (9  M.  &  W.  36)  is  strongly  in 
point.  There  the  defendant  ordered  goods  of  the  plaintifT's  agent,  and  went  to  the 
agent's  warehouse,  where  the  goods  were  deposited,  and  directed  a  mark  to  be  placed 
upon  them  ;  but  having  subsequently  refused  to  receive  the  goods,  and  an  action 
having  been  commeneed  against  him,  he  wrote  in  the  agent's  ledger,  at  the  bottom  of 
a  page  containing  the  statement  of  the  goods,  and  headed  with  the  plaintiff's  name, 
the  words  "Keceived  the  above,"  which  he  signed.  The  Court  held,  that  this  was  no 
evidence  of  a  delivery  and  acceptance.  Parke,  B.,  there  says,  after  observing  that 
the  written  receipt  w<is  some  evidence  of  an  acceptance,  "But  there  must  also  be 
a  delivery  ;  and  to  constitute  that,  the  possession  must  have  been  parted  with  by  the 
ownei',  so  as  to  deprive  him  of  the  right  of  lien."  Now  here  the  goods  remained  in 
the  hands  of  the  shipping  agent  of  the  plaintiff,  who  therefore  retained  his  right  of 
lien.  In  Hanson  v.  Armitage  (5  B.  &  Aid.  557),  the  evidence  was,  that  a  party  resident 
in  the  country  had  been  in  the  habit  of  buying  goods  of  a  London  merchant,  whose 
habit  it  was  to  deliver  them  to  a  wharfinger  in  London,  to  be  forwarded  to  the  buyer 
by  the  first  ship.  It  was  held  that  the  receipt  of  such  goods  by  the  wharfinger  was 
not  an  acceptance  by  the  ))uyer,  sufticient  to  satisf\'  the  Statute  of  Frauds  ;  and 
Al)bott,  C.  J.,  in  giving  judgment,  referred  to  Loire  v.  Palmer  (3  B.  &  Aid.  321), 
where  it  was  held  that  there  could  be  no  actual  acceptance,  so  long  as  the  buyer 
retained  the  i-ight  to  object  to  either  the  quantum  or  the  quality  of  the  goods.  But 
[122]  Bentall  v.  liiirn  (3  B.  &  Cr.  423)  is  directly  in  point.  It  was  there  held,  that 
a  vendee's  acceptance  of  a  delivery  order  of  the  London  Dock  Company  was  not  an 
acceptance  of  the  goods  themselves,  within  the  Statute  of  Frauds.  He  also  referred 
to  /^winger  v.  Samtula  (7  Taunt.  265). 

The  judgment  of  the  Court  (t)  w-as  now  delivered  by 

Pakkk,  H.  In  this  case,  which  was  argued  before  us,  in  the  absence  of  the  Lord 
Chief  Baron,  a  few  d.-vys  ago,  the  only  point  we  wished  to  consider  was,  whether  there 
was  suHicient  evidence  of  the  acceptance  and  actual  receipt  of  the  goods  to  satisfy  the 
17th  section  of  the  Statute  of  Frauds.  The  evidence  as  to  this  jjart  of  the  case  was 
that,  after  the  defendant  had  verbally  ordei'ed  a  quantity  of  Fau  de  Cologne,  and  at 
the  price  of  more  than  £10,  from  the  plaintiff's  agent  in  London,  (the  plaintift"  residitig 
at  Cologne),  a  case  containing  the  quantity  ordered  was  received  b\'  the  agent,  and 
warehoused  liy  him  with  a  wharfinger  and  warehousekeeper,  who  gave  for  it  a  docu- 
ment, dated  the  21  si  of  July,  which  is  called  a  warrant,  hy  which  the  case  was  made 
deliverable  to  the  agent  or  his  assignee,  by  indorsement,  on  payment  of  rent  and 
charges  from  the  25th  of  July,  and  the  agent  indorsed  it  to  the  defendant,  and  sent 
it  to  him.  This  w-arrant  the  defendant  kept  for  some  months.  He  was  repeatedly 
ap])lied  to  for  the  charges  upon  and  price  of  the  Eau  de  Cologne,  which  he  did  not 
pay  ;  nor  did  he  leturn  the  warrant  when  asked  for  it,  but  .said  he  had  sent  it  to  his 

(c)  Parke,  B.,  Alderson,  B.,  and  Kolfe,  B. 
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solicitor,  and  meant  to  defend  the  action,  as  he  had  never  ordered  the  goods ;  and  he 
further  said,  the  goods  would  remain  at  present  in  bond. 

It  was  contended,  on  the  trial  before  the  under-sheriff,  that  there  was  no  such 
evidence  of  the  acceptance  and  receipt  of  the  goods  as  to  bind  the  bargain.  The 
under-sheriff  left  the  question  of  receipt  and  acceptance  to  the  jury,  stating,  [123]  and 
correctly  stating,  that,  to  bring  the  case  within  the  statute,  the  acceptance  must  be 
with  the  intention  of  taking  possession  as  owner.  The  jury  found  a  verdict  for  the 
plaintiff.  The  under-sheriff  ordered  the  writ  of  trial  to  be  retained,  in  order  to  allow 
time  for  an  application  to  the  Court.  On  a  motion  for  a  new  trial,  we  intimated  our 
opinion  that  there  was  evidence  to  go  to  the  jury  of  the  defendant's  acceptance  of 
the  goods  by  retaining  the  delivery  warrant ;  but  Mr.  Prentice  insisted  that  there 
was  no  sufficient  evidence  of  the  actual  receipt  of  the  goods,  that  is,  the  delivery  of 
the  possession  of  the  goods  on  behalf  of  the  vendor  to  the  vendee,  and  the  receipt  of 
the  possession  by  the  vendee ;  and  that  the  delivery  and  receipt  of  the  warrant  was 
not  in  eflect  the  same  thing  as  the  delivery  and  receipt  of  the  goods  ;  and  we  are  all 
of  that  opinion.  This  warrant  is  no  more  than  an  engagement  by  the  wharfinger  to 
deliver  to  the  consignee,  or  any  one  he  may  appoint ;  and  the  wharfinger  holds  the 
goods  as  the  agent  of  the  consignor  (who  is  the  vendor's  agent),  and  his  possession 
is  that  of  the  consignee,  until  an  as.signment  has  taken  place,  and  the  wharfinger  has 
attorned,  so  to  speak,  to  the  assignee,  and  agreed  with  him  to  hold  for  him.  Then, 
and  not  till  then,  the  wharfinger  is  the  agent  or  bailee  of  the  assignee,  and  his  posses- 
sion that  of  the  assignee,  and  then  only  is  there  a  constructive  delivery  to  him.  In 
the  meantime,  the  warrant,  and  the  indorsement  of  the  warrant,  is  nothing  more  than 
an  ofl'er  to  hold  the  goods  as  the  warehouseman  of  the  assignee.  The  case  is  in  principle 
the  same  as  that  of  IlcnIaU  v.  Burn,  and  others,  which  are  stated  and  well  discussed 
in  a  recent  able  work  of  Mr.  Blackburn,  "On  the  Contract  of  Sale,"  pp.  27,  41,  297  ; 
and  in  Mr.  C.  Addison's  work,  p.  70.  We  all  therefore  think,  that,  though  there  was 
sufficient  evidence  of  the  acceptance,  if  the  goods  had  been  delivered  to  the  defendant, 
there  is  none  of  the  receipt ;  and  therefore  there  must  be  a  new  trial. 

liule  absolute. 

[124]  Woodcock  v.  Houldsworth.  Nov.  19,  1846. — If  a  notice  of  dishonour  of 
a  bill  of  exchange  be  posted  by  the  holder  in  due  time  he  is  not  prejudiced  if, 
through  mistake  or  delay  of  the  post-office,  it  be  not  delivered  in  due  time. — 
Semble,  if  the  post-mark  of  a  letter  be  given  in  evidence,  it  ought  to  be  proved, 
either  by  persons  from  the  post-office,  or  by  persons  who  are  in  the  habit  of 
receiving  letters  from  that  post-office. 

[S.  C.  16  L.  J.  Ex.  49.] 

Assumpsit  by  indorsee  against  indorser  of  a  bill  of  exchange,  dated  9th  January, 
1846,  drawn  by  J.  Sharp,  payable  to  his  order  two  months  after  date,  indorsed  by 
him  to  the  defendant,  by  the  defendant  to  one  Wiggins,  and  by  Wiggins  to  the 
plaintiff.  Plea,  that  the  defendant  had  no  due  notice  of  dishonour;  and  issue  thereon. 
At  the  trial  before  Pollock,  C.  B.,  at  the  sittings  in  London  after  last  term,  it  appeared 
that,  the  bill  having  become  due  on  the  12th  of  March,  notice  of  dishonour  was  sent 
to  the  plaintiff  on  the  13th.  A  witness  called  on  the  part  of  the  plaintiff  stated,  that 
on  the  14th  of  March  he  put  into  the  post-office  a  letter  directed  to  the  defendant, 
containing  notice  of  dishonour  of  the  bill ;  but  he  admitted,  on  cross-examination, 
that  on  a  former  occasion  he  had  kept  a  letter  in  his  pocket  for  a  considerable  time 
instead  of  posting  it.  The  letter  in  question  was  called  for  and  produced  ;  it  bore 
a  post-office  mark  which  was  indistinct,  but  which  the  defendant  contended  was  that 
of  the  18th  of  March.  It  was  urged  by  the  plaintift''s  counsel,  first,  that  the  post- 
mark ought,  under  these  circumstances,  to  be  proved  by  the  postmaster,  or  some 
person  connected  with  the  post-office,  whose  mark  it  bore ;  and  further,  that  the  post- 
mark shewed  only  the  time  at  which  the  notice  of  dishonour  was  delivered  out  from 
the  post-office  to  the  defendant,  whereas  the  question  was,  when  it  was  posted  by  the 
plaintift".  The  Lord  Chief  Baron,  in  summing  up,  stated  that  he  thought  it  was  not 
necessary  that  the  post-mark  should  be  proved  in  the  manner  contended  for  on  the 
part  of  the  plaintiff';  and  told  the  jury,  that  if  they  thought  the  post-mark  on  the 
letter  was  that  of  the  18th  of  March,  the  notice  was  too  late,  and  the  defendant  was 
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entitled  to  the  verdict ;  for  that  the  issue  was,  whether  the  defendant  received  the 
notice  in  due  time,  and  if  it  was  not  properly  dispatched  from  [125]  the  post-office, 
the  delay  was  at  the  risk  of  the  party  sending  it.  The  jury  found  that  the  post-mark 
was  that  of  the  ISth  of  March,  and  that  the  letter  was  delivered  out  of  the  post-ofiiee 
to  the  defendant  on  that  day  :  and  the  verdict  was  accordingly  entered  for  the  defen- 
dant, leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  the 
amount  of  the  hill. 

Early  in  this  term,  Bovill  obtained  a  rule  nisi  to  enter  the  verdict  for  the  plaintiff, 
or  for  a  new  trial. 

Martin  and  Tomlinson  now  shewed  cause.  The  post-mark  was  of  itself  some 
evidence  for  the  jury  of  the  letter  having  been  posted  on  the  18th  of  March.  It  was 
a  part  of  the  plaintiff's  own  document,  which  was  produced  when  called  for  by  him, 
and  put  in  as  a  part  of  his  case.  It  was  not,  therefore,  necessary  to  call  anybody 
from  the  post-office  to  prove  the  fact.  [Parke,  B.  Bex  v.  JFatson  (1  Canipb.  21.5)  is 
an  authority  to  shew  that,  in  the  case  of  the  publication  of  a  libel,  the  post-mark 
alone  is  not  sufficient  evidence  of  a  publication  in  a  particular  place.  According  to 
the  case  of  Ahhei/  v.  Lill  (5  Bing.  299),  it  would  seem  that  that  evidence  maybe  given, 
not  only  by  persons  connected  with  the  post-office,  (although  it  is  certainly  a  common 
practice  to  prove  by  the  postmaster  that,  by  the  course  of  his  office,  letters  should 
arrive  at  a  certain  time),  but  by  persons  who  are  in  the  habit  of  receiving  letters  by 
the  post.] 

Secondly,  the  proper  question  for  the  jury  was,  when  the  defendant  received  the 
notice  of  dishonour  :  and  if  so,  the  iSth  of  the  month  was  certainly  too  late.  They 
cited  .Slacken  v.  Collin  (7  M.  &  W.  515). 

Bovill,  in  support  of  the  rule,  contended,  first,  that  some  independent  evidence 
ought  to  have  lieeu  given  of  the  post-mark ;  and  secondly,  that,  upon  the  other  point, 
there  was  a  [126]  clear  misunderstanding;  for  that,  if  a  letter  conveying  notice  of  dis- 
honour of  a  bill  of  exchange  were  put  into  the  post-office  in  time  to  be  delivered  on 
the  proper  day  in  the  ordinary  course  of  the  business  of  the  office,  but  from  some 
dela}'  in  the  office  it  did  not  reach  its  destination  until  a  later  period,  the  tender  was 
not  prejudiced  thereby  :  Dohree  v.  Eaahvond  (3  C.  &  P.  250). 

P.VKKK,  B.  This  rule  must  be  absolute  for  a  new  trial.  The  jury  should  have 
been  asked  to  .say  on  what  day  the  letter  was  posted,  not  on  what  day  it  was  received. 
Notices  of  dishonour  are  generally  put  into  the  post;  when  that  is  done,  although, 
by  some  mistake  or  delay  at  the  post-office,  the  letter  fails  to  reach  its  destination  in 
proper  time,  the  party  who  posted  it  ought  not  to  be  prejudiced  ;  he  has  done  all  that 
was  usual  and  necessary,  and  he  does  not  guarantee  the  certainty  or  correctness  of  the 
post-otfice  delivery. 

Pollock,  G.  B.,  Alderson,  B.,  and,  Eolfe,  B.,  concurred. 

liule  absolute. 


IUrlow  v.  Browne.  Nov.  21,  1846. — The  defendant,  as  the  agent  of  an  executor, 
wrote  to  a  legatee  informing  him  of  his  legacy  and  its  amount,  and  stating  that 
he  would  remit  it  in  any  way  the  legatee  might  suggest.  He  transacted  the 
business  necessary  for  the  transfer  of  the  legacy,  and  remitted  to  the  legatee  the 
amount  of  the  legacy,  minus  a  sum  deducted  fore.vpenses  : — Held,  that  the  defen- 
dant was  not  liable  to  the  legatee,  in  an  action  for  money  had  and  received  for 
the  sum  so  deducted. 

[S.  C.  Ifi  L.  J.  Ex.  G2.] 

Debt  for  money  had  and  received.  Pleas,  1st,  nunquam  indebitatus  :  and  2ndly, 
a  set-of  foi'  work  and  labour,  and  issue  thereon.  At  the  trial,  tjcfore  the  Secondaiy  of 
London,  it  appeared  in  evidence,  that,  liy  the  will  of  a  deceased  person  of  the  name 
of  Grantham,  the  sum  of  £1.'50  [127]  was  bequeathed  amongst  four  persons,  of  whom 
the  plaintiff  was  one,  (his  share  amounting,  after  payment  of  legacy  duty,  to 
301.  17s.  6d.),  and  one  Oddie  was  .-ippointed  executor.  The  defendant,  who  was  the 
executor's  brother-in-law,  and  acted  as  his  agent  in  the  management  of  the  business 
relating  to  the  legacies,  wrote  to  the  plaintiff  a  letter,  on  the  17th  of  March,  1845, 
first  giving  him  information  as  to  his  right  to  the  legacy,  and  stating  its  amount;  and 
subsequently,  in  a  letter  to  a  person  named  Gaskell,  an    agent  of  the  plaintiff,  he 
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stated  that  he  would  remit  the  phxintifl's  legacy  In  any  manlier  he  might  suggest. 
He  afterwards  inclosed,  in  another  letter  to  the  plaintiff,  the  legacy  receipt  for 
signature  ;  and  ultimately  remitted  to  him  the  sum  of  £24,  the  remaining  61.  17s.  6d. 
being  deducted  as  the  plaintiffs  share  of  the  expenses  attending  the  business,  of  which 
the  defendant  inclosed  him  an  account.  It  was  to  recover  the  sum  of  61.  1 7s.  6d. 
that  the  present  action  was  brought. 

It  was  objected  for  the  defendant,  that,  upon  these  facts,  the  action  was  not  main- 
tainable. The  Secondary  reserved  the  point,  and  a  verdict  was  taken  for  the  plaintiff', 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Pigott  having  obtained  a  rule  nisi  for  that  purpose, 

Petersdorff  now  shewed  cause.  The  defendant's  letters  contain  a  distinct  state- 
ment of  the  receipt  by  him  of  the  sum  of  301.  17s.  6d.,  as  applicable  to  the  plaintiff's 
share  of  the  legacy ;  and  the  language  of  them  amounts  to  a  promise  to  pay  it  over 
to  him.  The  defendant  treats  himself  throughout  as  the  agent  of  the  plaintiff'  to 
obtain  the  money,  and  makes  a  charge  to  him  for  doing  so.  In  Meert  v.  Moessard 
(1  Moo.  &  P.  8),  the  defendant,  in  the  character  of  administrator,  received  a  sum  of 
money,  which,  by  the  agreement  [128]  of  the  parties  entitled  to  it,  was  to  be  applied 
in  repayment  of  the  finieral  expenses  of  the  intestate's  widow,  which  had  Ijeen  paid 
by  the  plaintiff,  and  promised  so  to  apply  it  ;  and  it  was  held  that  the  plaintiff"  was 
entitled  to  recover  it  in  an  action  for  money  had  and  received. 

Parke,  B.  In  that  case  there  was  an  express  promise  by  the  defendant  to  pay 
the  money  over  to  the  plaintiff ;  here  there  is  not  the  least  pretence  to  say  that  the 
defendant  has  ever  agreed  to  hold  the  money  for  the  plaintiff":  he  is  the  agent  of  the 
executor,  not  of  the  plaintiff',  to  receive  the  money  :  nor  is  he  a  mere  stakeholder.  So 
long  as  the  money  is  in  his  hands,  it  is  in  the  hands  of  the  executor.  There  is  no 
privity  whatever  between  him  and  the  plaintiff". 

Pollock,  C.  B.,  Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Rule  absolute. 

Kearsley  v.  Cole.  Nov.  21,  1846. — The  plaintiff",  a  shareholder  in  a  banking 
company,  became  a  surety  for  advances  to  be  made  by  the  company  to  the  defen- 
dant. The  defendant  afterwards  executed  a  composition-deed,  to  which  the 
plaintiff'  and  the  banking  company  were  parties,  whereby  he  assigned  his  property 
to  trustees  for  the  beneht  of  his  creditors  ;  and  this  deed  contained  a  stipulation 
for  a  reserve  of  remedies  against  sureties  for  the  defendant.  The  plaintiff  having 
been  compelled  to  pay  the  debt  to  the  banking  company  ; — Held,  that  he  was 
entitled  to  recover  back  the  amount,  in  an  action  for  money  paid,  from  the 
defendant. 

[S.  C.  16  L.  J.  Ex.  115.  Held  inapplicable,  Owen  v.  Hmimn,  1851,  3  Mac.  &  G.  388. 
Followed,  H'ebb  v.  Hemti,  1857,  3  K.  &  J.  438;  Green  v.  IFynn,  1869,  L.  R.  4  Ch. 
204.  Approved,  Cragoc  v.  Jones,  1873,  L.  R.  Ex.  86.  Adopted,  Price  v.  Barker, 
1855,  4  El.  &  Bl.  760;  Batesmi  v.  Gosling,  1871,  L.  R.  7  C.  P.  9.  Applied,  In  re 
fVolmershausen,  1890,  62  L.  T.  541 ;  38  W.  R.  537.] 

Assumpsit  for  money  paid,  for  interest,  and  on  an  account  stated.  Pleas,  non- 
assumpsit  and  payment,  on  which  issues  were  joined. 

At  the  trial,  before  Williams,  J.,  at  the  last  Spring  Assizes  at  Chester,  it  appeared 
that  the  action  was  brought  to  recover  the  sum  of  £500,  as  money  paid  by  the 
plaintiff  in  discharge  of  his  liability  as  surety  for  the  defendant,  under  a  guarantee 
dated  27th  of  April,  1836,  given  by  the  plaintiff  to  a  banking  co-partnership,  called 
the  "  Com-[129]-mercial  Bank  of  England,"  for  the  repayment  of  advances  made  and 
to  be  made  by  the  company  to  the  defendant.  In  the  year  1839,  the  defendant 
became  embarrassed  in  his  circumstances,  and  on  the  19th  of  August  in  that  j'ear,  he 
assigned,  by  deed,  all  his  property  to  trustees  for  the  beneht  of  his  creditors.  This 
assignment  was  executed  by  the  plaintiff'  (to  whom  the  defendant  was  indebted 
independently  of  his  liability  under  the  guarantee),  the  defendant,  and  others  of  his 
creditons,  including  the  banking  company  ;  and  it  appeared  also  that  the  plaintiff'  had 
been  active  in  soliciting  signatures  to  it.  It  contained  a  covenant  on  the  part  of  the 
plaintiff',  and  the  other  creditors,  not  to  sue  the  defendant  for  any  debts  then  owing 
by    him   to    them,  subject  to  the  following  proviso  : — "  Provided  always,  and  it  is 
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hereby  also  declared  and  agreed,  that  notwithstanding  anything  hereinbefore  con- 
tained, any  creditor  or  creditors  who  have  or  hath  any  specific  lien  or  security,  or 
several  distinct  securities,  for  his,  her,  or  their  demand  or  demands,  or  any  part 
theieof,  or  to  the  pa3^ment  whereof  any  person  or  persons  is  or  are  liable  as  a  surety 
or  sureties  for  the  said  Henry  Cole,  or  upon  any  India  bills  of  exchange,  shall  and 
may  execute  these  presents  without  prejudice  to  the  same  security,  or  to  the  claim 
against  any  surety  or  sureties,  or  other  person  or  persons  as  aforesaid,"  Ac. 

In  the  year  1841,  the  plaintitt' was  called  upon  by  the  Commercial  Bank  of  England 
to  pay  them  the  £500  secured  bs^  the  guarantee  ;  he  according!}-  paid  the  amount, 
with  interest,  and  brought  this  action  to  recover  back  the  money  so  paid.  At  the 
time  of  the  execution  of  the  guarantee,  of  the  deed  of  assignment,  and  of  the  payment 
by  the  plaintiff,  he  was  a  shareholder  in  the  banking  co-partneiship. 

It  w;is  contended  for  the  defendant,  at  the  trial,  that  under  these  circumstances, 
the  money  paid  by  the  plaintiff  was  not  money  paid  to  the  use  of  the  defendant,  on 
two  grounds :  first,  that  the  debt  due  to  the  banking  company  was  discharged  by  the 
composition  deed  ;  secondly,  that  the  [130]  plaintiff',  being  himself  a  partner  in  the 
banking  company,  could  not,  by  payment  of  a  debt  due  to  himself  and  his  copartners, 
raise  an  implied  promise  of  repayment  against  his  principal.  The  learned  Judge 
reserved  both  points  for  the  opinion  of  the  Court,  and,  under  his  direction,  a  verdict 
was  found  for  the  plaintiff  for  the  amount  claimed,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit.     In  last  Easter  Term, 

Martin  obtained  a  rule  nisi  accordingly;  against  which,  in  Trinity  Vacation 
(June  26), 

Welsby  (the  Attorney-General  with  him)  shewed  cause.  With  respect  to  the 
latter  ground  on  which  this  rule  was  granted,  it  is  plain  from  the  stat.  1  &  2  Vict, 
c.  96,  s.  1,  that  the  plaintiff  is  not,  by  reason  of  his  being  a  shareholder  in  the  banking 
company,  precluded  from  recovering  from  the  defendant  the  money  he  has  been 
called  upon  to  pay  as  his  surety.  That  statute  expressly  provides,  "  that  no  action 
or  suit  (by  or  against  a  banking  co-partnership)  shall  in  anywise  be  affected  or  defeated 
by  reason  of  the  plaintiffs  or  defendants,  or  any  of  them  respectively,  or  any  other 
person  in  whom  interest  may  be  averred,  or  who  may  be  in  anywise  interested  or 
concerned  in  such  actions,  being  or  having  been  a  member  of  such  co-partnership ; 
and  that  all  such  actions,  suits,  and  proceedings,  shall  be  conducted  and  have  effect  as 
if  the  same  had  been  between  strangers."  And  the  case  of  E.cpar/e  DavitUon  (1  Mont. 
Deacon  and  De  Gex,  648)  is  an  authority  to  shew  that  this  clause  applies  not  only 
to  claims  of  the  company  inter  se,  but  also  to  transactions  between  the  company  and 
one  of  its  members  in  other  rights. 

Secondly,  a  creditor  who  executes  a  deed  of  composition  may  lawfully  reserve  his 
remedies  against  sureties  for  the  debtor ;  and  a  surety  is  not  dischaiged,  if  it  be 
stipulated  [131]  in  ttie  deed  of  composition  that  the  remedies  against  him  shall  be 
reserved  ;  especial!}'  where,  as  in  the  present  case,  the  surety  is  a  consenting  party  to 
that  stipulation,  by  himself  executing  the  deed.  This  is  estiiblished  by  numerous 
decisions.  It  was  expressly  so  held  by  Lord  Eldon  in  A'.c  jmrte  CarMaiis  (Buck's 
B.  C.  560),  and  in  £.c  parle  Glendinniivj  (id.  517).  In  the  latter  case  he  say.^  "If  a 
man  by  deed  agree  to  give  bis  principal  debtor  time,  and  in  the  deed  expressly 
stipulate  for  the  reservation  of  all  his  remedies  against  other  persons,  they  shall  still 
remain  liatjle,  notwithstanding  the  arrangement  between  their  principal  and  the 
creditor;  but  if  the  creditor  do  not  reserve  his  remedies,  the  deed  will  opeiate  as  a 
discharge  to  the  sureties."  And  again,  "Ever  since  Mr.  lliehard  Burke's  case  (cited 
in  Eiujlish  v.  Darki/,  2  Bos.  &  P.  61),  the  law  has  been  clearly  settled,  and  it  is  now 
perfectly  understood  that  unless  the  creditor  reserve  his  remedies,  he  discharges  the 
surety  by  compounding  with  the  principal ;  and  the  reservation  must  be  upon  the  face 
of  the  instrument  by  which  the  parties  make  the  compromise."  In  Boultbee  v.  Stuhhs 
(18  \'es.  20),  the  same  learned  Judge  propounded  the  same  doctrine,  and  said  it  had 
Ijcen  held  at  law  as  well  as  in  equity.  Ex  'parte  Gigunl  (6  Ves.  805)  is  to  the  sanie 
effect ;  and  in  Cowper  v.  Smith  (4  M.  &  W.  519),  this  Court  recognised  the  authority 
of  those  cases.  That  was  an  action  of  assumpsit  on  a  guarantee  given  to  the  plaintifl 
for  goods  supplied  by  them  to  one  Green,  which  provided  that  the  plaintills  were  to 
have  liberty  to  hold  over  or  renew  bills,  notes,  &c.,  given  by  Green,  and  to  grant  to 
Green,  and  the  persons  lialile  on  such  bills,  &c.,  any  indulgence,  and  to  compound  with 
them  or  him  respectively,  as  the  plaintiffs  might  think  tit,  without  the  same  discharg- 

Ex.  Div.  IX.— 36* 
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ing  or  ia  any  mamier  afi'ectiiig  the  lialjility  of  the  defendant  by  virtue  of  [132]  the 
guarantee :  and  it  was  held  that,  under  the  express  terms  of  this  agreement,  the 
security  was  not  discharged  by  the  subsequent  release  of  the  principal  debtor  by  a 
composition  deed,  without  the  privity  of  the  defendant,  and  without  notice.  That 
case  is  stronger  than  the  present,  because  here  the  plaintiff',  the  surety,  was  a  consent- 
ing party  to  the  composition  deed  itself. 

Slartin  and  E.  V.  Williams,  in  support  of  the  rule.  First,  where  a  creditor  enters 
into  a  deed  of  composition  with  his  debtor,  he  loses  his  remedy  against  a  surety  for 
the  debtor,  unless  it  be  expressly  reserved  with  the  consent  of  the  surety  as  such. 
Now  in  this  case,  although  the  plaintifli",  the  surety,  executed  the  deed,  he  did  so 
merely  as  a  creditor  of  the  defendant  in  I'espect  of  other  transactions,  and  no  express 
consent  by  him,  as  surety,  to  the  reserve  of  remedies  against  him  on  the  guarantee, 
appears  in  the  case.  There  are  two  grounds  upon  which  the  discharge  of  a  surety,  by 
a  deed  of  composition  with  his  principal,  is  founded  ;  first,  that  thereby  the  situation 
of  the  surety  is  altered,  and  he  is  placed  in  a  position  in  which  he  never  contracted  to 
be  placed ;  and  secondly,  that  the  continuance  of  the  surety's  liability  would  be  a 
fraud  upon  the  principal,  by  rendering  him  liable  over  to  the  surety,  notwithstanding 
his  release  by  the  creditor  :  Ex  parte  Giffard,  Ex  parte  Gkndinning,  Boidthee  v.  Stubhs, 
Nishet  v.  Smith  (2  Bro.  Ch.  C.  579)  Ex  parte  Wilson  (11  Ves.  412).  These  grounds 
equally  apply,  although  the  creditor  have  made  a  secret  agreement  with  the  debtor 
that  his  remedies  shall  be  reserved  against  the  surety.  But,  secondly,  even  where  a 
surety,  who  would  otherwise  be  discharged,  assents  to  a  composition  deed  containing 
such  a  reservation,  he  cannot  have  recourse  over  to  the  principal  debtor ;  for  although 
he  agrees  to  the  composition  deed,  he  agrees  to  it  without  right  of  suit  against  the 
principal  [133]  debtor.  The  liability  of  the  surety  to  the  creditor  under  the  com- 
position deed  is  a  liability  not  arising  out  of  his  original  contract  of  suretyship,  but 
existing  by  virtue  of  a  new  contract,  whereby  he  expres.sly  agrees  to  be  liable  for  the 
debt,  notwithstanding  the  discharge  of  the  piincipal :  Forsyth  on  Compositions,  76. 
The  consent  of  the  surety  to  the  composition  is  in  the  nature  of  an  election  to  stand 
in  the  place  of  the  creditor  with  respect  to  his  remedy  against  the  principal.  This 
position  is  strongly  enforced  in  the  note  appended  to  the  case  of  Lewis  v.  Jones  (4  B. 
&  Cr.  515),  which  it  is  understood  was  furnished  to  the  reporters  by  Mr.  Justice 
Holroyd.  It  is  there  said,  "  Where  a  surety  compels  the  creditor  to  sue,  or  prove 
under  a  commission  of  bankruptcy  against  the  principal,  he  is  considered  as  electing 
to  stand  in  the  situation  of  the  creditor  with  respect  to  the  remedy  against  the 
principal,  and  in  order  to  do  so  must  bring  the  debt  into  Court ;  Beanlinore  v.  Cnitlen- 
den  (Cooke's  Bankr.  Laws,  211),  Diet,  per  Ld.  Ch.  in  JVright  v.  Simpson  (6  Ves.  734). 
Hence  it  may  follow,  that  if  a  creditor,  at  the  request  of  the  surety,  and  for  his  relief, 
agrees  to  accept  a  composition  from  the  principal,  the  surety  would  be  considered  as 
electing  to  stand  in  the  situation  of  the  creditor,  and  that  he  could  not  recover  over 
against  the  principal  upon  being  compelled  to  pay  the  residue  of  the  debt."  The 
plaintiff  cannot  maintain  this  action,  unless  he  was  compellable  to  pay  the  original 
debt  in  his  character  of  surety.  But  the  original  debt  was  released  and  gone  by  the 
composition  deed,  which  operated  by  way  of  accord  and  satisfaction  :  Com.  Dig. 
Accord,  (B.  2),  4 ;  Good  v.  Cheeseman  (2  B.  &  Adol.  328),  Coupcr  v.  G>-een  (7  M. 
&  W.  633). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[134]  Parke,  B.  This  was  an  action  for  money  paid  by  the  plaintiff  for  the  use 
of  the  defendant,  which  w,-is  tried  before  my  late  Brother  Williams,  at  Chester,  at  the 
last  Spring  Assizes.  The  plaintiff'  recovered  a  verdict  for  £600  and  upwards,  since 
reduced  to  5071.  13s.  A  rule  nisi  was  granted  on  a  point  reserved.  The  case  was 
fully  argued  after  last  term,  by  Mr.  Welsby  and  the  present  Mr.  Justice  Williams, 
and  we,  who  heard  the  argument,  are  of  opinion  that  the  rule  ought  to  be  discharged. 

The  plaintiff  was  surety  for  the  defendant  to  the  Commercial  Bank  of  England,  by 
a  guarantee  of  £500.  The  defendant  failed,  and  a  deed  of  composition  was  entered 
into  between  the  creditors  of  the  defendant,  including  the  bank,  certain  trustees,  and 
the  defendant.  The  deed  was  executed  in  August,  1839,  and  it  contains,  among  other 
provisions,  after  an  assignment  of  the  defendant's  estate  and  effects  to  tmstees,  a 
covenant  on  the  part  of  each  creditor  with  the  defendant,  not  to  sue  him  by  rea.son  of 
any  debts  then  owing  from  him  ;  and  if  such  ciedit  should  do  so,  that  the  defendant 
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might  plead  the  indenture  as  a  general  release  ;  with  a  proviso,  that,  notwithstanding 
anything  therein  contained,  any  creditor  who  had  a  lieu  or  security  might  execute  the 
deed,  without  prejudice  to  it,  or  to  the  claim  of  any  surety  for  the  defendant.  The 
bank  executed  the  deed,  and  afterwards  called  on  the  plaintiff  to  pay  the  amount 
under  his  guarantee.  He  did  so,  and  then  sued  the  defendant  in  this  action  for  money 
paid.  It  appeared  that  the  plaintiff  was  a  shareholder  in  the  bank  at  the  time  he  gave 
his  guarantee,  and  since. 

On  the  part  of  the  defendant  it  was  contended,  that  the  plaintiff  paid  in  his  own 
wrong,  because  he  had  a  good  defence  to  an  action  by  the  bank,  on  two  grounds  ;  first, 
that  he  was  a  partner  in  the  banking  company,  and  could  not  be  sued  by  them  on  his 
guarantee  ;  secondly,  that  he  was  discharged  by  the  effect  of  the  composition  deed. 
As  to  the  first  objection,  the  statute  of  the  1  &  2  Vict.  c.  9G,  is  an  answer,  and  the 
statute  was  acted  upon  in  [135]  Ex  parte  Davidson  (I   Mont.  D.  &  D.  648),  and  on 
appeal  in  Chancery  (11   Law  J.  Rep.  (N.  S.)  Chan.  5).     With  respect  to  the  second 
ground,  Mr.  Williams's  argument  rested  on  two  propositions  ;  first,  that  by  the  deed 
of  composition  the  creditor  lost  his  remedies  against  the  surety,  unless   they  were 
reserved,  and  the  surety  consented  :  and,  secondly,  that  if  the  surety  consented,  he 
stood  in  the  place  of  the  creditor,  and  had  no  claim  against  the  principal  for  the  sum 
which  he  afterwards  paid  to  the  creditor.     It  appears  by  my  late  Brother  Williams's 
note,  that  the  plaintiff  and  defendant  both  executed  the  deed,  and  the  plaintiff' solicited 
different  creditors  to  become  parties  to  it;  consequentl}'  it  must  be  assumed  that  he 
consented  to  the  reserve  of  remedies ;  and  the  question  is,  what  is  the  effect  of  a  dis- 
charge with  the  reserve  of  remedies  consented  to  by  the  surety  ?     We  do  not  mean 
to  intimate  any  doubt  as  to  the  effect  of  a  reserve  of  remedies  without  such  consent, 
and  the  cases  are  numerous  that  it  prevents  the  discharge  of  a  surety,  which  would 
otherwise  be  the  result  of  a  composition  with  or  giving  time  to  a  debtor  by  a  binding 
instrument;  and  the  reserve  of  remedies  has  that  effect  upon  this   principle— first, 
that  it  rebuts  the  implication  that  the  surety  wiis  meant  to  be  discharged,  which  is 
one  of  the  reasons  why  the  surety  is  ordinarily  exonerated  by  such  a  transaction ; 
and,  secondly,  that  it  prevents  the  rights  of  the  surety  against  the  debtor    being 
impaired,  the  injury  to  such  rights  being  the  other  reason  ;  for  the  debtor  cannot 
complain  if  the  instant  afterwards  the  surety  enforces  those  rights  against  him,  and 
his  consent  that  the  creditor  shall  have  recourse  against  the  surety  is,  impliedly,  a 
consent  that  the  surety  shall  have  recourse  against  him.     This  is  the  effect  of  what 
Lord  Eldon  says,  in  Ef  parte  Gifford,  and  Boultbee  v.  iHubbs,  as  to  the  reserve  of  remedies  ; 
and  the  general  proposition,  that,  with  that  recourse,  the  composition,  or  giving  time, 
does  not  discharge  the  surety,  is  [136]  supported  by  those  and  the  following  cases : 
Ex  parte  Gltndinnmg,  Nichols  v.  A'onis,  Smith  v.  Winter  (4  M.  &  W.  554),  and  others. 
This  point  must,  therefore,  be  considered  as  settled.     Some  remarks  have,  indeed, 
been  made  by  Lord  Denman,  in  the  case  of  Nicholson  v.  UeiHl  (4  Ad.  &  E.  675),  on 
the  doctrine  of  Lord  Eldon  in  E.t  parte  Gifford,  throwing  doubt  on  its  correctness,  on 
the  supposition  that  Lord  Eldon  had  held  that  a  creditor  could  release  ojie  joint  and 
several  debtor,  and  hold  another  liable  by  a  reserve  of  remedies  ;  which  would  certainly 
be  against  the  decision  in  Cheetham  v.  JVard  (1  Bos.  &  P.  630),  unless  the  iustiumcnt 
of  release  could,  by  reason  of  the  context,  be  construed  to  be  a  covenant  not  to  sue, 
as  it  was  in  the  case  of  Solli/  v.  Forbes  (2  Brod.  &  B.  38).     But  we  consider  it  clear 
that  Lord  Eldon  meant  only  to  apply  the  doctrine  to  cases  where  there  was  no  release, 
but  a  composition,  or  giving  time,  not  amounting  to  a  release,  which  is  the  present 
case  ;  and  with  reference  to  it,  the  rule  laid  down  by  Lord  Eldon  is  not  impeached 
by  Lord  Denman's  remarks.     The  only  question,  then,  in  this  case  is,  what  is  the 
effect  of  the  addition  of  the  consent  of  the  surety  ?     That  such  a  consent  would  not 
have  the  effect  of  discharging  the  surety  as  to  the  creditor,  is  clear;  on  the  contrary, 
it  affords  an  ;ulditional  reason  against  the  discharge.     But  the  ground  on  which  it  is 
alleged  to  affect  the  plaintiH's  case  is,  that  it  puts  the  surety  in  the  same  situation  as 
if  he  had  applied  to  a  court  of  equity  to  sue  in  the  place  of  the  creditor,  and  had  been 
permitted  to  use  his  name,  upon  paj'ment  of  the  debt  into  court ;  in  which  case  it  is 
said  he  would  not  have  been  allowed  afterwards  to  recover  over  against  the  principal, 
as  suggested  in  the  note,  said  to  have  been  written  by  Mr.  Justice  Holroyd,  to  Lewis 
v.  Jones.     Supposing  that  a  court  of  equity  would  so  deal  with  a  case  before  it,  on 
which  we  can  offer  uo  opinion,  it  is  enough  to  say  that  we  do  not  think  that  such  an 
effect  can  be  attributed  to  the  act  of  [137]  assent  by  the  surety  to  a  composition  deed, 
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with  a  reserve  of  remedies,  unaccompanied  by  any  stipulation  that  the  surety  should 
stand  in  the  creditor's  place ;  although  it  would,  no  doubt,  be  perfectly  competent  for 
him  and  the  debtor  to  make  a  bargain  with  each  othei'  to  that  eft'ect.  In  this  case 
there  is  no  evidence  tending  to  prove  such  a  stipulation  ;  there  is  nothing  but  the 
single  act  of  assent ;  and  we  therefore  think,  that  the  plaintiH  is  not  precluded  from 
recovering  the  sum  paid  by  him  against  the  defendant. 
Rule  discharged. 


Eddison  v.  Pigram.  Nov.  21,  1846. — Where  the  defendant  pleads  non  assumpsit 
to  the  whole  of  a  declaration,  consisting  of  a  count  on  a  bill  of  exchange  and 
money  counts,  the  plaintiff  cannot  sign  judgment  generally. — And  the  Court  will 
not  allow  him  to  amend  the  judgment,  Ijy  confining  it  to  the  count  on  the  bill, 
and  entering  a  nolle  prosequi  on  the  other  counts. 

[S.  C.  4  D.  &  L.  277  ;  16  L.  J.  Ex.  33 ;  10  Jur.  1090.] 

The  declaration  in  this  case  contained  two  counts,  the  first  on  a  bill  of  exchange, 
the  second  on  an  account  stated.  The  defendant  (not  being  under  terms  of  pleading 
issuably)  pleaded  non  assumpsit  to  the  whole  declaration  ;  whereupon  the  plaintiff, 
relying  on  the  general  rule  of  Hilaiy  Term,  4  Will.  4,  by  which  the  plea  of  non 
assumpsit  is  inadmis.sible  in  actions  on  bills  of  exchange,  and  promissory  notes,  signed 
judgment.  Lush,  on  behalf  of  the  defendant,  had  obtained  a  rule  nisi  for  setting  aside 
the  interlocutory  judgment  signed  by  the  plaintiff;  and  Temple,  for  the  plaintiff,  had 
obtained  a  rule  to  amend  the  judgment,  by  confining  it  to  the  first  count  of  the 
declaration,  and  entering  a  nolle  prosequi  to  the  second  count. 

Temple  now  shewed  cause  against  the  former  rule.  The  plea  being  by  the  general 
rule  "inadmissible  "  as  an  answer  to  a  count  on  a  bill  of  exchange,  is  to  be  considered 
as  not  being  on  the  record  at  all.  The  first  count,  therefore,  remained  altogether 
unanswered,  and  the  plaintiff''s  judgment  was  regular.  He  cited  Keily  v.  Villebois 
(8  Dowl.  P.  C.  136). 

[138]  Lush,  contrk.  The  plea  cannot  be  treated  as  a  nullity ;  it  is  merely 
demurrable.  In  Hughes  v.  J'ool  {6  Man.  &  G.  271),  where  the  plaintiff  signed  judg- 
ment on  the  ground  that  the  defendant  (who  was  under  terms  to  plead  issuably)  had 
not  pleaded  to  the  count  on  the  account  stated,  the  Court  set  aside  the  judgment  on 
terms.  Here  the  plea,  professing  to  answer  the  whole  declaration,  is  in  reality  an 
answer  to  part  only.  That  renders  it  bad  on  special  demurrer,  but  does  not  entitle 
the  plaintiff  to  sign  judgment:  I'ldncy  v.  Swann  (2  M.  &  W.  72),  Cowper  v.  Jones 
(4  Dowl.  P.  C.  591 ).  [Parke,  B.  Suppose  the  converse  of  this  case,  that  the  defendant 
had  pleaded  non  assumpsit  to  the  whole  declaration,  that  would  only  be  ground  of 
demurrer.] 

Secondly,  the  plaintiff  cannot  amend  his  judgment,  for  he  cannot  sign  a  partial 
judgment : '  J  Food  v.  Farr  (a  liing.  N.  C.  247),  tforley  v.  Harrison  (3  Ad  &  E.  669). 

Temple,  in  support  of  his  rule,  cited  Fraser  v.  Neidon  (8  Dowl.  P.  C.  773),  in 
which,  under  similar  circumstances,  it  was  held  that  the  plaintiff's  course  was  to  sign 
judgment  on  the  count  on  the  bill  of  exchange,  and  enter  a  nolle  prosequi  on  the 
other  counts  of  the  declaration.     He  referred  also  to  Sewell  v.  Dale  (id.  309). 

Lush  suggested  that  the  cases  of  Wood  v.  Farr,  and  Worhy  v.  Harrison,  wei-e  not 
cited  in  Fraser  v.  Neioton. 

Pollock,  C.  B.  Without  going  through  all  the  cases  that  have  been  cited,  it  is 
sufficient  to  say  that  we  think  the  rule  for  setting  aside  the  judgment  must  be  made 
absolute.  In  substance  this  is  the  case  of  a  plea  professing  to  [139]  answer  the  whole 
of  the  declaration,  and  answering  a  part  only  ;  and  in  that  case  the  plaintifl''s  proper 
course  is  to  demur.     The  other  rule  will  be  discharged,  but  without  costs. 

Parke,  B.  The  plaintift'  ought  to  have  demurred  to  the  plea,  on  the  ground  that 
it  professes  to  answer  the  whole  declaration,  but  is  in  truth  an  answer  to  a  part  only. 
He  cannot  sign  judgment  for  the  part  that  is  not  answered. 

Aldekson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  accordingly. 
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Newton  v.  The  Guand  Junction  Railway  Company.  Nov.  12,  1846. — Interest 
runs  on  a  judgment-debt,  under  the  stat.  1  &  2  Viet.  c.  110,  s.  17,  from  the  time 
of  the  entry  of  the  incipitur,  and  not  merely  from  the  final  eorapletion  of  the 
judgment,  after  the  taxation  of  costs. 

[S.  C.  16  L.  J.  Ex.  276.     See  further,  5  Ex.  .330,  n.] 

In  last  Trinity  Term,  Jervis  obtained  a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  the  date  of  the  entry  of  the  judgment  in  this  cause  should  not  be  altered 
from  the  Gth  of  January  last  to  the  13th  of  May  instant  ;  and  why,  upon  payment  to 
the  plaintift'of  the  sum  of  1.3221.  13s.,  the  amount  of  the  damages  and  costs  recovered 
in  this  cause,  all  further  proceedings  should  not  be  stayed.  The  following  facts 
appeared  upon  the  afhdavits  : — 

1  he  plai]ititf,  at  the  Liverpool  Summer  Assizes,  184.5,  recovered  a  verdict  against 
the  defendants  in  an  action  on  the  case  for  the  infringement  of  a  patent,  with  £1000 
damages.  A  rule  was  afterwards  made  absolute  to  reduce  the  damages  to  £200,  on 
payment  by  the  defendants  of  the  plaintift"s  costs  as  between  attorney  and  client,  the 
verdict  to  stand  as  security  for  such  payment.  On  the  Gth  of  January,  1846,  judgment 
was  signed  for  £1000,  but  it  was  not  until  the  13th  of  May  that  the  costs  were 
finally  taxed,  and  the  defendants  elected  to  pay  the  £200  damages,  [140]  and  costs 
as  between  attornev  and  client.  The  entry  or  incipitur  of  the  judgment  was  in  the 
following  form  : — 

"In  the  Exchequer  of  Pleas.  "Judgment  on  postea  for  £1000. 

"The  6th  of  February,  a.d.  1846. 

"  Lancashire  (to  wit). — William  Edward  Newton,  the  plaintiff  in  this  suit,  com- 
plains of  the  Grand  Junction  Railway  Company,  the  defendants  in  this  suit,  who 
have  been  summoned  to  answer  the  plaintiff  in  an  action  on  the  case.  For  that 
whereas  &c. 

"Judgment  signed  6th  February,  1846. 

"Costs  £1322,  13s.  "Walker." 

The  words   "Judgment  signed  6th  February,  1846;  costs  £  "  were 

written  by  the  Clerk  of  the  Judgments,  when  the  judgment  was  signed,  on  the  Gth 
February  ;  the  amount  of  the  costs  was  Hlled  in  by  the  Master  on  the  1 3th  of  May, 
after  the  taxation.  Tiic  entry  in  the  judgment-book,  at  the  Exchequer  of  Pleas 
Office,  of  the  signing  of  the  judgment,  was  as  follows  : — 

"6th  February,  1846. 

,,  I  .-        -.r    J.  .  rWilli^ni  Edw.  Newton" 

"Lancashire — Verdict.  •    , 

J  against  I, 

/^       1   The  Grand  Junction 
Case.       ,,  -1         /-' 

\    Railway  Company. 
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"Damages  £1000. 
"Costs  £1322,  13s." 

The  plaintiff,  in  addition  to  the  damages  and  costs,  claimed  the  sum  of  161.  7s.,  for 
interest  at  four  per  cent,  from  the  (ith  of  February  to  the  13th  of  May.  The  defen- 
dants refused  to  pay  this  sum,  and  a  fieri  facias  issued  against  tliem,  wiioreupon  they 
applied  for  and  obtained  the  present  rule. 

In  Trinity  Term  (June  10), 

Martin  shewed  cause.  The  judgment  was  signed  in  this  [141]  case  on  the  6th  of 
February,  when  the  entry  of  the  incipitur  was  made  by  the  otiicor,  and  that  is  the 
date  from  which  interest  is  payable  under  the  I  it  2  Vict.  c.  110,  s.  17,  which  enacts, 
that  every  judgment  debt  shall  carry  interest  at  the  rate  of  four  per  cent,  per  annum 
"from  the  time  of  entering  up  the  judgment."  At  common  law,  all  judgments 
related  to  the  first  day  of  the  term  in  or  after  which  the  judgment  was  given, 
and  the  actual  day  of  signing  the  judgment  was  immaterial.  But  by  the  13th 
and  14th  sections  of  the  Statute  of  Frauds,  the  officer  was  directed  to  enter  on 
the  margeut  of  the  roll  the  day  of  signing  judgment,  which  is,  iis  against  bona  fide 
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purchasers,  to  be  considered  the  date  of  the  judgment.  And  now,  by  the  general  rule 
of  Hilary  term,  4  Will.  4,  s.  3,  it  is  directed  that  "  all  judgments,  whether  interlocutory 
or  final,  shall  be  entered  of  record  of  the  day  of  the  month  and  year,  whether  in  term 
or  vacation,  when  signed,  and  shall  not  have  relation  to  any  other  day."  Then  came 
the  stat.  1  &  2  Vict.  c.  110,  s.  17,  giving  interest  from  the  time  of  entering  up  the 
judgment.  Now  entering  up  and  signing  judgment  are  synonymous.  [Pollock,  C.  B. 
How  can  interest  run  before  the  party  knows  what  he  has  to  pay  ?J  The  delay  is 
the  act  of  the  Court,  and  ought  not  to  prejudice  the  suitor,  who  was  entitled  to  his 
debt  and  costs  from  the  earlier  date.  The  loss  occasioned  by  the  delay  ought  to  fall 
on  the  party  who  is  in  the  wrong.  [Alderson,  B.  I  have  no  doubt  as  to  that  part  of 
the  rule  which  seeks  to  alter  the  date  of  the  judgment ;  that  would  alter  the  date  from 
which  the  lands  would  be  bound.  Then,  as  to  the  interest,  there  is  an  uncertain 
amount,  which  is  in  the  wiong  pocket,  and  is  there  bearing  interest ;  I  see  no  injustice 
in  saying,  that  as  soon  as  it  is  reduced  to  certainty,  that  interest  should  be  paid. 
Whatever  be  the  sum,  it  is  fructifjnng  in  the  wrong  pocket]  The  case  of  Fislier  v. 
Budding  (3  Scott,  N.  K.  516  ;  9  Dowl^P.  C.  872)  is  an  e.\-press  [142]  authoiity  upon 
this  point  for  the  plaintiff.  Pierce  v.  Dem/  (4  Q.  B.  63.5)  will  be  relied  upon  for  the 
defendant.  That  case  decided,  that  the  entry  of  judgment  is  not  final  until  the  taxa- 
tion of  costs.  The  facts  were,  that  the  plaintiff,  having  obtained  a  verdict  in  July 
1841,  entered  up  judgment  on  the  postea  on  the  13th  of  December,  1841,  dating  the 
entry  as  of  that  day.  On  the  1st  of  Februar}',  1842,  he  taxed  his  costs,  and  entered 
up  judgment  on  the  roll  as  of  the  13th  of  December,  1841.  Between  the  13th  of 
December,  1841,  and  the  1st  of  February,  1842,  the  defendant  died.  His  executors 
brought  a  writ  of  error,  and  the  Court,  at  their  instance,  ordered  the  date  of  the  judg- 
ment to  be  altered  from  the  13th  of  December  to  the  1st  of  February  following; 
holding,  as  it  seems,  that  for  the  purpose  of  fixing  executors,  the  interest  should  run 
only  from  the  time  of  the  taxation  of  costs.  But  the  legislature  has  expressly  declared 
that  the  losing  party  shall  pay  interest  from  the  time  when  judgment  is  entered  up  ; 
that  is,  from  the  time  when  the  judgment  is  obtained,  and  the  entry  of  it  is  made  by 
the  proper  officer  ;  and  it  matters  not  that  the  amount  upon  which  the  interest  is  to 
be  calculated  is  not  ascertained  until  afterwards. 

Jervis,  in  support  of  the  rule.  Judgment  cannot  be  said,  for  this  purpose,  to  have 
been  entered  up,  until  the  taxation  of  costs  has  been  completed,  and  the  Master's 
allocatur  given  for  the  amount  ascertained  thereby.  In  effect,  the  Court  takes  time 
to  say  what  the  costs  shall  be,  instead  of  giving  them  in  a  lumping  sum,  as  they  used 
to  do.  The  words  used  in  the  Statute  of  Frauds  are,  'signing  judgment ;"  but  in 
the  statute  of  Victoria,  "  entering  up  judgment."  In  the  Common  Pleas,  the  incipitur 
is  dated  after  the  taxation  of  costs  :  in  the  Queen's  Bench  the  incipitur  is  contem- 
poraneous with  the  taxation,  and  the  judgment  [143]  paper  is  not  given  out  to  the 
party  until  he  brings  back  the  postea  and  allocatur.  Fisher  v.  Diulding  is  not  precisely 
in  point ;  there  was  an  amended  taxation,  and  the  question  was,  whether  the  costs,  as 
increased  upon  the  review  of  the  taxation,  could  have  reference  to  the  original  taxa- 
tion, which  clearly  was  before  the  signing  of  judgment,  inasmuch  as  in  that  court  the 
allocatur  precedes  the  incipitur.  The  case  of  Pierce  v.  Dcrry  was  fully  argued  and 
considered,  and  is  a  direct  authority  for  the  defendants.  If  judgment  be  held  for 
this  purpose  to  be  entered  up  before  the  costs  are  taxed,  the  party  liable  to  pay  costs 
can  never  pay  them,  and  thereby  save  the  interest.  Butler  v.  BuJhcJey  (1  Bing.  233  ; 
8  Moore,  104)  also  shews  that  the  judgment  is  not  final  on  the  officer's  marking  the 
record,  but  on  his  completing  the  taxation  of  costs.  The  plaintiff  here  did  not  waive 
his  costs,  and  therefore  was  not  in  a  condition  to  enter  up  his  judgment  until  the 
13th  of  May.  He  cited  Archb.  Pract.  490  (6th  ed.),  Blackburn  v.  Kymer  (5  Taunt. 
652),  and  Helie  v.  Baker  (1  Sid.  385). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  The  question  in  this  case  was,  from  what  time  interest  is  to  be 
calculated,  in  reference  to  the  signing  of  judgment ;  the  statute  giving  interest  "from 
the  time  of  entering  up  the  judgment."  The  question  is,  whether  interest  is  to  run 
from  the  first  act  done  for  that  purpose,  or  from  the  time  of  perfecting  the  judgment, 
after  the  taxation  of  costs.  The  case  of  Fi^Jier  v.  Budding,  decided  by  the  whole  Court 
of  Common  Pleas,  is  directly  in  point:  the  question  was  precisely  the  same  as  in  the 
present  case,  and  there  is  no  difference  in  point  of  fact  between  [144]  them.     All  the 
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Court  are  of  opinion  that  interest  is  to  be  calculated  from  the  time  of  the  entry  of  the 
incipitur.  We  think,  not  only  that  we  are  bound  by  that  decision  of  the  Court  of 
Common  Pleas,  but  that  it  lays  down  the  proper  rule.  The  i^iving  of  interest  is  not 
by  way  of  a  penalty,  but  i.s  merely  doing  the  plaintirt"  full  justice,  by  having  his  debt 
with  all  the  advanUiges  properly  belonging  to  it.  It  is  in  truth  a  conipen.sation  for 
delay.  If  los.s  accrues  from  that,  it  should  rather  fall  on  the  defendants,  who  are  in 
the  wrong,  than  on  the  plaintiff.  At  any  rate,  we  are  quite  satisfied  with  the  judg- 
ment of  the  Court  of  Common  Pleas. 
Kulc  discharged,  with  costs. 


IL\i(iH  V.  Pakis.  Nov.  25,  1849. — Where,  in  an  action  of  debt  for  work  and  labour, 
the  plaintift' obtained  a  verdict,  but  the  Court  granted  a  new  trial,  on  the  ground 
that  he  ought  to  have  declared  specially,  and  he  thereupon,  without  discontinuing 
that  action,  brought  another  for  the  same  cau.se  in  assumpsit,  declaring  specially  ; 
the  Court  stayed  the  proceedings  in  the  latter  action  until  the  former  was 
disposed  of. 

[S.  C.  4  D.  &  L.  325  ;  16  L.  J.  Ex.  37.] 

The  plaintiff'  in  this  case  had  sued  the  defendant  in  an  action  of  debt,  for  work 
and  labour,  but,  on  the  trial  before  the  undersheriflF  of  Middlesex',  failed  to  prove  that 
any  work  had  actually  been  done  by  him  ;  and  on  the  discussion  of  a  rule  upon  leave 
reserved  by  the  undersberifi'  to  enter  a  nonsuit,  this  Court  made  the  rule  absolute  for 
a  new  trial,  holding  that  the  plaintiff  ought  to  have  declared  specially.  The  plaintiff, 
however,  instead  of  taking  the  cause  down  again  for  trial,  commenced  a  fresh  action  in 
forma  pauperis  in  assumpsit,  declaring  on  a  special  contract.  The  defendant  thereupon 
obtained  a  rule,  calling  upon  the  plaintiff'  to  shew  cause  why  the  proceedings  in 
this  action  should  not  be  stayed  until  the  former  action  for  the  .same  claim  should  be 
disposed  of. 

Thomas  shewed  cause.  There  is  no  ground  for  this  rule.  The  plaintiff  has 
brought  a  fresh  suit,  not  in  debt  for  [145]  work  and  labour,  but  in  assumpsit,  upon 
a  special  contract.  That  is  an  entirely  different  cause  of  action.  The  defendant  might, 
if  he  thought  fit,  have  taken  down  the  first  action  by  proviso. 

Greenwood,  contra.  These  actions  are,  as  it  is  admitted,  both  founded  upon  the 
same  subject-matter;  and  the  mere  circumstance  of  the  form  of  action  being  varied 
can  make  no  difference.  The  plaintiff  ought  to  have  discontinued  the  first  action 
before  he  brought  a  new  one,  and  upon  that  discontiiniance  the  defendant  would  have 
had  his  costs.  He  cited  Lush's  Practice,  796  ;  Weston  v.  IViihers  (2  T.  R.  511) ;  and 
Doe  d.  Church  v.  Burclay  (15  East,  233). 

KoLFE,  B.(c)  This  rule  must  be  absolute,  to  stay  the  proceeHings  in  the  second 
action  until  the  first  has  been  discontinued  or  otherwise  determined.  In  Thnistout  il. 
Park  V.  Troulilesotiie  (Andr.  297),  the  Court  of  Queen's  Bench  stayed  proceedings  in 
an  ejectment  brought  in  that  court,  until  the  plaintiff'  discontinued  another  action 
brought  previously  on  the  same  title,  and  for  the  same  lands,  in  the  Common  Picas. 
Here  it  is  not  denied  that  both  the  actions  have  been  in  fact  brought  for  the  .same 
subject-matter. 

Rule  absolute. 


[146]  DiiURY  ?;.  Macaulay.  Nov.  24,  1846. — The  following  instrument  was  held 
not  to  be  a  promissory  note  :  "  JJruri/  v.  Faiiijliaii. — In  consideration  of  W.  Drury 
not  taking  any  further  proceedings  in  the  above  actions,  I  hereby  undeilakc  with 
the  said  \V.  Drury  that  I  will  pay  him  31.  5s.  every  quarter  of  a  year  fiom  this 
day,  until  the  whole  of  the  principal  money  now  duo  from  Messrs.  .1.  Si  T. 
Vaughan  to  Mr.  I)rury,  261.  Is.,  with  lawful  interest,  be  paid  and  satisfied  ;  the 
first  of  such  quaiterly  payments  to  become  due  on  the  30th  of  Octobei'  next.  It 
is  understood  that  this  undertaking  is  not  to  be  a  release  or  discharge  of  the 
note  signed  by   Messrs.   Vaughan   to   the  said   VV.   Drury,   on   &c.,   but  as  on 

(c)  Sitting  alone. 


1136  DRURY    r.   MACAULAY  16M.  &W.  147. 

additional  security  for  the  above-mentioned  amount,  now  due  on  such  note,  with 
the  interest." 

[S.  C.  16  L.  J.  Ex.  31.] 

Assumpsit.  The  declaration  stated,  that  heretofore,  to  wit,  on  &c.,  one  J.  Vaughan 
and  one  T.  Vaughan  made  their  promissory  note  in  wi'iting,  and  thereby  jointly  and 
severally  promised  to  pay  to  the  plaintiff  on  demand  431.  17s.  6d.,  with  interest;  that 
the  plaintiff  afterwards,  to  wit,  &u.  &c.,  commenced  two  several  actions  against  the 
said  J.  Vaughan  and  T.  Vaughan,  for  the  recovety  of  261.  Is.,  the  balance  due  from 
them  to  the  plaintiff  of  the  said  sum  of  431.  17s.  6d.  in  the  said  promissory  note 
mentioned  ;  and  that,  in  consideration  of  the  premises,  and  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  forbear  any  further  proceedings  in  the  said  actions, 
the  defendant,  to  wit,  on  the  30th  day  of  July,  1842,  promised  to  pay  the  plaintiff 
the  sum  of  31.  .58.  per  quarter  of  a  year  from  the  said  30th  day  of  July,  1842,  until 
the  whole  of  the  said  sum  of  261.  Is.,  with  interest,  should  be  fully  paid  and  satisfied  ; 
the  first  of  such  quarterly  payments  to  become  due  on  the  30th  day  of  October  then 
next :  it  being  at  the  time  of  the  making  of  the  said  promise  agreed  by  the  plaintiff 
and  the  defendant,  that  the  said  promise  of  the  defendant  was  not  to  be  a  release  or 
discharge  of  the  said  promissory  note,  but  to  be  an  additional  security  to  the  plaintiff 
for  the  said  sum  of  261.  Is.,  and  interest.  The  declaration  then  averred,  that  the 
plaintiff  did  forbear  any  further  proceedings  in  the  said  actions,  and  alleged  as  a 
breach  the  non-payment  by  the  defendant  of  the  261.  Is.,  or  any  part  thereof.  There 
was  also  a  count  on  an  account  stated. 

Plea,  non  assumpsit. 

At  the  trial,  before  the  under-sheriff  of  Shropshire,  the  plaintiff  put  in  evidence 
the  following  document,  signed  by  the  defendant,  and  stamped  with  an  agreement 
stamp  : — 

[147]  Drnrij  v.  Vaughan. 

"In  consideration  of  W.  Drury  not  taking  any  further  proceedings  in  the  above 
actions,  I  do  herebj^  undertake  with  the  said  W.  Drury,  that  I  will  pay  unto  the  said 
W.  Drury  31.  .5s.  every  quarter  of  a  year  from  this  day,  until  the  whole  of  the  principal 
money  now  due  from  Messrs.  J.  &  T.  Vaughan  to  Mr.  Drury,  261.  Is.,  with  lawful 
interest  for  the  same  from  the  date  hereof,  be  fully  paid  and  satisfied,  and  the  first  of 
such  quarterly  paj'ments  to  become  due  on  the  30th  day  of  October  next.  It  is  under- 
stood that  this  undertaking  is  not  to  be  a  release  or  a  discharge  of  the  note  signed  by 
Mr.  J.  Vaughan  and  Mr.  T.  Vaughan  to  the  said  W.  Driny,  on  the  9th  of  March, 
1840,  but  as  an  additional  security  for  the  above-mentioned  amount  now  due  on  such 
note,  with  the  interest.     Dated  this  30th  day  of  July,  1842. 

"S.  H.  Macaulay." 

It  was  objected  for  the  defendant,  that  this  instrument  amounted  to  a  promissory 
note,  and  ought  to  have  been  stamped  accordingly ;  a!id  Shentun  v.  James  was  cited 
(5  Q.  B.  199).  The  under-sheriff"  was  of  that  opinion,  and  rejected  the  evidence,  and 
directed  a  verdict  for  the  defendant. 

On  a  former  day  in  this  term,  Phipson  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  evidence  had  been  improperly  rejected. 

Peacock  now  shewed  cause.  This  instrument  amounted  to  a  promissory  note,  and 
was  rightly  rejected  at  the  trial  for  want  of  a  proper  stamp.  Shenton  v.  James 
(5  Q.  B.  199)  is  in  point.  There  the  following  document  was  held  to  be  a  [148] 
promissory  note:  "On  demand  I  promise  to  pay  to  W.  Shenton  £.50,  in  consideration 
of  foregoing  and  forbearing  an  action  in  the  Queen's  Bench  for  damages  ascertained 
by  consent  to  amount  to  that  sum,  by  reason  of  the  injury  sustained  by  his  wife  in 
respect  of  my  liability  for  non-repair  of  a  footway."  The  ground  of  that  decision 
was,  that  the  instrument  appeared  to  be  made  on  an  executed,  and  not  an  executory, 
consideration ;  and  the  same  reason  applies  here. 

Phipson,  contr.\,  was  stopped  by  the  Court. 

Parke,  B.  This  rule  must  be  absolute.  The  instrument  in  question  is,  by  the 
express  terms  of  it,  to  be  deemed  an  additional  security  for  the  balance  due  upon  the 
note.  No  money  is  secured  by  it  which  is  payable  at  all  events,  and  consequently  it 
is  not  a  promissory  note. 
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Alderson,  B.  This  document  is.'iiot  a  promissory  note.  It  is' not  certain  that 
any  money  will  be  paid  by  virtue  of  it.  If  the  plaintiff  does  not  forbear  proceedings 
against  the  Yaughaixs,  none  will  be  paid. 

KoLFK,  B.,  and  Platt,  B.,  concurred. 

Kule  absolute. 

[149]     Vacation  Sittings  after  Michaelmas  Term. 

Woods  v.  Durrant.  Nov.  27,  1846. — Trespass  for  breaking  and  entering  plaintiff's 
d(velling-house,  locking  the  doors,  and  expelling  the  plaintiff.  Plea,  justifying 
all  the  trespasses  except  the  expulsion  under  a  distress  for  rent,  alleging  that 
defendant  kept  and  impounded  it  in  the  dwelling-house,  &c.,  and  in  order  safely 
to  impound  and  keep  it,  necessarily  locked  and  fastened  the  doors  of  the  dwelling- 
house,  and  afterwards  caused  the  goods  to  be  duly  appraised  and  duly  sold  in 
satisfaction  of  the  rent  and  costs  of  distress  and  sale.  Replication,  that 
defendant  bioke  &c.  the  house,  locked  the  doors,  and  seized,  took,  and  con- 
verted the  goods  of  his  own  wrong  and  for  another  and  different  purpose 
than  that  mentioned  in  the  plea,  i.e.  for  the  purpose  of  ejecting  &c.  the  plaintiff 
from  the  possession  of  the  dwelling-house,  concluding  with  a  verification. 
Demurrer.  Semble,  that  the  replication  was  bad  for  not  tiaversing  defendant's 
entrj-  for  the  purpose  of  distraining,  and  concluding  to  the  country,  instead  of 
raising  an  immaterial  issue  on  the  intention  of  the  defendant  in  entering. — 
Semble,  also,  that  the  plea  need  not  aver  notice  of  the  distress,  with  the  cause 
of  the  taking,  to  have  been  given  according  to  2  Will.  &  Mary,  sess.  1,  c.  5,  s.  1, 
and  that  the  plea,  having  perfectly  answ-ered  the  seizure,  was  not  rendered 
bad  in  substance  by  going  on  unnecessarily  to  answer  matters  of  mere  aggra- 
vation laid  in  the  declaration,  viz.  the  conversion  of  plaintiff's  goods. — Held, 
that  the  plea  sho\ild  have  shewn  that  the  house,  or  that  part  of  it  of  which  the 
doors  were  locked,  was  the  most  fit  and  convenient  place  for  securing  the  distress, 
or  the  tenant  might  be  improperly  kept  out  of  possession. 

[S.  C.  16L.  J.  Ex.  313.] 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house,  locking,  fastening, 
and  bolting  the  doors  of  the  said  dwelling  house,  ejecting,  expelling,  putting  out,  and 
removing  the  plaintiff  from  the  possession,  use,  occupation,  and  enjoyment  thereof, 
and  keeping  him  so  ejected,  &c.  till  the  commencement  of  the  suit,  and  during  that 
time,  to  wit,  on  &c.,  seizing  and  taking  certiiin  specified  goods  of  the  plaintili,  and 
carrying  away  and  converting  and  disposing  thereof  to  defendant's  own  use  ;  by 
means  of  which  premises  the  plaintiff  vvas  deprived  of  the  use  and  benefit  of  his 
dwelling-house,  and  was  prevented  from  carrying  on  his  trade  and  business  of  a 
brewer  therein. 

Second  plea,(a)  (except  as  to  ejecting,  expelling,  &c.  the  plaintiff  from  the  posses- 
sion itc,  and  keeping  and  continuing  him  so  expelled  &c.,  as  in  the  declaration 
alleged),  that  the  plaintiff,  before  and  at  the  times  when  iVc.,  held,  occupied,  &e.,  and 
enjoyed  the  said  dwelling-house  in  [150]  which  ifec,  ;is  tenant  thereof  to  the  defendant 
(see  Drew  v.  Avery,  13  M.  &  W.  399),  b}-  virtue  of  a  certain  demise  thereof  made  by 
the  defendant  to  the  plaintiff  for  the  term  of  one  year  from  the  29lh  of  September, 
1840,  and  then  on  from  year  to  year  until  the  plaintiff  or  defendant  should  give  to 
or  leave  for  the  other  of  them  six  months'  notice  in  writing  to  ijuit,  at  the  yearly 
rent  of  £21,  payable  quarteily  in  each  year  of  such  tenanc}'.  Averment,  that,  after 
the  making  of  the  demise,  and  during  the  continuance  of  the  tenancy,  and  before  the 
said  time  when  &c.,  to  wit,  on  &c.,  .£21  of  the  rent  aforesaid,  for  one  year  of  the 
tenancy  ending  on  the  2.5th  of  March,  1845,  became  and  was  due  and  in  arrear  from 
plaintiff  to  defendant ;  "whereupon  the  defendant  afterwards,  and  during  the  con- 
tinuance of  the  .said  tenancy,  to  wit,  on  &c.,  entered  into  the  said  dwelling-house  in 

(o)  The  other  pleas  were,  first,  not  guilty  ;  thirdly,  to  the  breaking  and  entering, 
that  the  dwelling-house  was  not  plaintiff's ;  fourthly,  to  same,  liberuni  tenemenlum  ; 
fifthly,  to  seizing  and  taking  the  goods,  &c.,  that  they  were  not  plaintiff's  ;  sixthly, 
leave  and  license. 
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which  &c.,  the  outer  door  of  the  same  being  open,  to  distrain  for  the  said  arrears  of 
rent,  and  did  then  and  there  distrain  the  goods  and  chattels  in  the  declaration 
mentioned,  then  being  in  the  said  dwelling-house  in  which  &c.,  and  then  being  subject 
to  such  distress,  as  and  for  a  distress  for  the  said  arrears  of  rent,  and  kept  and 
impounded  the  same  (h)  in  and  upon  the  said  dwelling  house  under  the  said  distress 
fff}'  the  space  of  five  days ;  and  in  order  safely  to  impound  and  keep  the  said  distress 
so  impounded  as  aforesaid,  then  necessarily  locked,  fastened,  and  bolted  the  doors  of 
the  said  dwelling-house  in  the  declaration  mentioned,  and  within  which  doors  the 
said  distress  was  so  impounded  as  aforesaid  ;  and,  at  the  expiration  of  five  days 
from  such  distress  (c)  the  defendant,  at  the  request  and  with  the  license  [151]  and  per- 
mission of  the  plaintiff,(a)  continued  to  keep  the  said  goods  so  impounded  in  the  said 
dwelling-house  in  which  &c.,  for  a  long  space  of  time  next  following  the  expiration  of 
the  said  five  days,  to  wit,  twenty-one  days,  and  during  the  last-mentioned  period,  to  wit, 
on  &c.,  the  defendant  caused  the  said  goods  to  be  duly  appraised,  and  there  duly  sold 
the  same  by  virtue  of  the  said  distress,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  in  satisfaction  of  the  said  arrears  of  rent  and  the  costs  of  the  said 
distress  and  sale ;  which  are  the  alleged  trespasses  whereof  the  plaintiff  hath  above 
complained,  except  the  alleged  trespasses  in  the  introductory  part  of  this  plea 
excepted.     Verification. 

Replication,  that  the  defendant,  at  the  said  several  times  when  &c.,  broke  and 
entered  the  said  dwelling-house  in  which  &c.,  and  locked  &c.  the  said  doors,  and  seized, 
took,  carried,  and  converted  the  said  goods  &c.,  of  his  own  wrong,  and  for  another  and 
different  purpose  than  the  purpose  in  the  plea  mentioned  ;  that  is  to  say,  for  the 
purpose  of  ejecting,  expelling,  &c.  the  plaintiff  from  the  possession  &c.  of  the  said 
dwelling-house  in  which  &c.     Verification. 

Special  demurrer,  for  the  following,  among  other  causes  :  that  the  replication 
concludes  with  a  verification,  and  not  to  the  country  ;  that  a  material  issue  cannot  be 
taken  on  it ;  that  it  does  not  confess  and  avoid,  and  is  an  informal  traverse  de  injuria, 
not  admissible  by  the  plea ;  that  it  would  necessarily  lead  to  a  departure ;  that  it  is 
an  informal  and  insufficient  new  assignment.     Joinder  in  demurrer. 

J.  J.  Johnson,  for  the  defendant,  in  support  of  the  demurrer.  This  replication  is 
in  an  unusual  form.  If  taken  as  a  replication  de  injuria,  it  is  bad  within  two  of  the 
resolutions  in  C'rogate's  case  (8  Rep.  67  b.) :  first,  because  the  plea  claims  [152]  an 
interest  in  the  locus  in  quo ;  and  secondly,  because  it  alleges  an  authority  derived 
immediately  from  the  plaintiff'.  [Parke,  B.  It  is  not  a  replication  de  injuria,  travers- 
ing the  cause,  but  a  replication  alleging  that  the  defendant  entered  for  a  different 
cause,  so  as  to  raise  the  question  in  Liicas  v.  KockeUs  (4  Bing.  729;  1  M.  &  P.  783, 
S.  C. ;  10  Bing.  157  ;  .3  M.  &  Sc.  6-50).  Absque  tali  causa,  or  absque  residuo  causie, 
is  the  essence  of  the  leplication  (see  Com.  Dig.,  tit.  " Pleader  "  (F.  24).  De  injuria 
is  nothing.]  If  so,  the  replication  should  have  expressly  traversed  the  aftiimative 
allegation  in  the  plea,  that  the  defendant  entered  for  the  cause  assigned,  viz.  to 
distrain,  and  should  have  concluded  to  the  country.  Here  there  is  no  "  absque  tali 
causa ; "  but  the  plaintiff',  in  effect,  new  assigns,  and  concludes  with  a  verification. 
[Parke,  B.  It  is  not  a  new  assignment.]  It  is  not  in  form  a  new  assignment,  liut  it 
is  in  the  nature  of  one,  and  presents  an  immaterial  issue  to  the  defendant.  In  L%icas 
V.  NockeUs  (4  Bing^  729  ;  1  M.  &  P.  783,  S.  C. ;  10  Bing.  157  ;  3  M.  &  Sc.  650),  on  a 
replication  de  injuria  absque  residuo  causae,  the  question  of  fact  was  left  to  the  jury, 
whether  the  defendants  (being  consignees  of  the  goods  as  well  as  judgment  creditors) 
bona  fide  took  them  under  their  fi.  fa.,  or  resorted  to  it  merely  to  defeat  the 
plaintiff's  claim  for  freight,  which  would  have  arisen  had  the  defendants  accepted  the 
goods  (as  there  was  evidence  they  had  done)  under  the  bill  of  lading.  The  question 
there  was  one  of  fact,  whether  the  defendants  ever  really  entered  under  the  fi.  fa  at 

(i)  The  plea,  as  afterwards  amended,  had,  in  lieu  of  the  words  in  italics  the  follow- 
ing :  "as  such  distress  in  and  upon  such  part  of  the  said  dwelling-house  as  was  most 
fit  and  convenient  for  the  impounding  and  securing  the  said  distress,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  the  true  intent  and  meaning 
thereof,  for  the  space  of  five  days  then  next  following." 

(f)  The  amended  plea  here  added,  "  to  wit,  on  the  day  of 

(a)  The  amended  plea  here  added,  "  by  him  then  made  and  given  to  the  defendant 
in  that  behalf." 
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all.  On  these  pleadings,  however,  no  such  issue  could  have  arisen.  The  plaintiff,  in 
his  replication,  refers  to  the  same  trespasses  and  the  same  days  as  those  covered  by 
the  plea,  and  none  other.  He  does  not  deny  the  special  matter  of  justification,  but 
goes  on  to  allege  some  ulterior  purpose  of  the  defendants.  That  raises  the  mere 
question  of  motive,  which  is  utterly  immaterial,  if  the  primary  cause  of  justification 
exist.  It  may  be  tested  by  the  case  of  a  new  assignment  in  trespass.  The  plaintiff 
there  does  not  [153]  deny  the  trespasses  justified  by  the  plea,  but  says  that  the 
defendant  did  trespass  then,  but  that  he,  the  plaintiff,  complains  of  trespasses  on 
other  and  diHerent  occasions.  Here  the  plaintiff  says,  in  effect,—"  We  are  agreed  as 
to  the  time  and  act  of  trespass  complained  of ;  and  you  may  have  entered  for  the 
purpose  of  distraining,  but  you  had,  at  the  same  time,  another  and  a  different  purpose 
in  view — the  vindictive  one  of  putting  me  out  of  possession."  That  only  raises  a 
question  of  motive ;  but  it  is  immaterial  quo  animo  the  party  distrained,  if  he  had 
the  right  of  distress,  and  exercised  it.  To  assimilate  the  case  to  Lums  v.  Nochelh,  the 
question  should  have  been,  did  he  in  fact  enter  to  distrain?  which  is  not  in  issue 
under  these  pleadings.  Suppose,  in  Lucas  v.  NockeJJ.'f,  the  plaintiff  had  by  his  replica- 
tion admitted  the  seizure  under  the  fi.  fa.,  but  had  gone  on  to  allege  that  the  defen- 
dants availed  themselves  of  that  execution  for  the  purpose  of  ousting  the  captain  from 
the  vessel,  the  Court  would  never  have  decided  as  they  ilid.  If  tie  defendants  had 
taken  issue,  and  gone  to  trial,  the  question  would  have  been,  not  the  fact  or  legality 
of  the  distress,  but  the  defendants'  motive  for  it.  [Parke,  B.  Oaknx  v.  IVaod  (2  M.  & 
NV.  V93)  was  well  considered  ;  and  this  Court  there  thought  that  Lucas  v.  Nockdh  had 
not  established  that  a  man  may  not,  under  the  general  traverse  de  injuria,  avail  him- 
self of  a  legal  authority,  whatever  his  intention  might  be.(4)  Alderson,  B.  In  Lucas 
V.  Nockdh,  for  all  that  appears,  the  plaintiff  went  on  and  seized  and  sold  after  the 
sheriff's  ofticei-  and  his  warrant  had  gone  away.]  Unless  Lucas  v.  Nockelk  proves  that 
a  party's  moral  intention  may  be  put  in  issue,  in  order  to  control  his  clear  legal  right, 
many  cases  shew  that  a  party  may  protect  himself  under  a  legal  authority,  though  he 
had  it  not  in  his  mind  at  tiie  time  he  did  the  act  complained  of,  and  that  his  motive 
cainiot  be  inijuired  into.  For  instance,  a  party  may  distrain  [154]  for  one  thing  and 
avow  for  another :  Butler  ami  Baker's  case,  (3  Rep.  25) ;  De  G^roenvcU  v.  Burwcll  (1  Lord 
Kaym.  4.54,  4G6  ;  12  Mod.  386;  Comyns,  R.  76);  Crmdher  v.  Ramshottom  (7  Term 
Rep.  654);  Ex  parte  IFilliams  (5  Madd.  1);  Oakes  v.  JFood  (2  M.  &  \V.  791).  So,  a 
master  m.-iy  dismiss  a  servant  ostensibly  for  one  cause,  and  yet  justify  for  another, 
if  known  to  him  .-it  the  time,  without  his  motive  being  called  into  question  :  Ridgway 
V.  Hungerford  Marled  Comimny  (3  Ad.  &  E.  171);  Cussons  v.  Skinner  (11  M.  &  \V. 
161  ;  Mercer  v.  lFhall.(h)  So,  in  actions  for  malicious  prosecution,  the  defendant  will 
be  protected  by  having  reasonable  and  probable  cause  for  his  act,  however  inveterate 
the  malice  which  prompted  it.     [He  was  then  stopped  by  the  Court.] 

Bramwell,  contra,  for  the  plaintiff.  First,  whether  the  motive  for  exercising  the 
right  of  distress  can  l)e  questioned  or  not,  still  if  the  defend.int's  act  in  distraining 
was  done,  not  foi-  the  purpose  of  levying  an  arrear  of  rent,  lint  in  order  to  expel  the 
tenant,  it  cannot  be  justified.  [Parke,  B.  Should  not  the  replication  have  traversed 
the  defendant's  entry  for  the  purpose  of  distraining,  and  concluded  to  the  country? 
That  entry  is  not  at  present  denied.  Nor  does  the  plaintiff  new  assign  ;  what  he  says 
is,  that  the  defendant  entered  for  an  ulterior  purpose.  This  intention  being  immaterial, 
Lucas  v.  Nockdls  does  not  preclude  the  point  being  taken  ;  Oakes  v.  JVood  (2  M.  k  W. 
791).  The  entry  admitted  to  have  been  made  might  have  been  for  the  rent  of  other 
and  difl'crent  premises.]  Secondly,  the  plea  is  bad  in  substance,  for  not  shewing  that 
notice  of  the  distress,  with  the  cause  of  such  taking,  was  left  at  some  notorious  part 
of  the  premises,  according  to  2  W.  &  M.  sess.  1,  c.  5,  s.  1.  The  asportavit,  being  part 
of  the  trespass  complained  of,  is  ad[155]-mitted.  [Parke,  B.  The  gist  of  the  matter 
complained  of  in  the  declaration  is  the  original  seizure,  and  before  anj'  new  assign- 
ment ;  the  rest  is  surplusage.  The  declaration  would  be  good  if  the  allegation  of 
conversion  were  struck  out.  The  plea  need  not  have  answered  that  allegation,  but 
justifies  all  the  rest  perfectly.  Then  the  question  is,  whether  the  assuming  to  answer 
matter  of  aggravation  which  need  not  have  been  averred,  and  answeiiug  it  imperfectly, 
so  that  the  plea,  though  perfect  as  to  the  material  averments  in  the  declaration,  is  not 

{h)  See  also  per  Cur.  in  Price  v.  Peck,  1  N.  C.  387,  not  cited  in  Oike^  v.  JVood. 
{h)  5  Q.  13.  447,  see  6  y.  B.  712,  714 ;  BaMie  v.  Kdl,  4  New  Gas.  638. 
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complete  in  omnibus  makes  it  bad  in  substance,  and  without  special  demurrer. (a)' 
The  matter  to  which  the  superHuous  answer  contained  in  the  plea  is  directed,  was 
not  new,  so  as  to  be  the  subject  of  new  assignment,  being  matter  of  misuser  subse- 
quent to  the  original  taking,  which  should  have  been  specially  replied,  as  constituting 
a  trespass  ab  initio.(J)  So  that,  in  the  plea,  the  "leap  has  been  before  coming  to  the 
stile."  (c)  Alderson,  B.  The  wrongfully  taking  possession  of  the  plaintiH's  goods, 
and  preventing  him  from  using  them,  would  be  a  conversion  to  the  defendant's  use, 
without  taking  them  away  (see  2  Wms.  Saund.  47  g.).  The  plea  justifies  everything 
except  the  expulsion,  that  is,  the  breaking  and  entering,  the  taking  and  converting. 
JFintirhournc  v.  Mm'gan  (11  East,  295)  resembles  this  case.  Parke,  B.  That  was  a 
case  under  11  Geo.  2,  c.  19.]  The  plaintiff,  in  fact,  complains  not  of  the  defendant's 
original  entry  or  continuing  in  possession,  but  of  the  sale  developed  in  the  plea,  as  a 
substantive  trespass.  Accordingly,  he  declares  for  the  conversion,  which  may  extend 
to  that  sale.  [Piatt,  B.  That  is  the  only  way  to  make  the  declaration  so  compre- 
hensive. The  introductory  part  of  the  plea  is  all  [156]  you  can  look  to.  Parke,  B. 
The  defendant  need  not  have  pleaded  a  word  about  the  conversion,  but,  having  done 
so,  and  having  pleaded  something  bad  in  point  of  law,  is  the  whole  plea  therefore 
bad,  though  containing  a  perfectly  sufficient  answer  to  the  rest?  If  any  distinction 
is  taken  between  omitting  to  make  an  allegation,  and  alleging  something  bad  in  point 
of  law,  Fisherurjoil  v.  Cannnn  (cited  3  T.  R.  297)  answers  it.  That  case  is  good  law. 
The  selling,  though  an  aggravation  of  the  taking,  was  not  necessarily  in  itself  a 
trespass.]  The  plaintiff  might  treat  the  sale  as  a  substantive  act  of  trespass.  [Parke,  B. 
Yes ;  since  1 1  Geo.  2,  c.  1 9,  and  by  sect.  5,  if  no  rent  was  due  he  might  get  double 
the  value  of  the  goods  sold.  But  in  this  action  the  jury  might  give  the  full  value  of 
the  goods  as  taken  and  not  returned,  without  any  proof  of  sale.  Till  replication,  or 
new  assignment  of  the  subsequent  sale  of  the  distress,  the  defendant  cainiot  know  that 
the  plaintiff  goes  for  something  ultra  what  might  be  sued  for  under  the  statute.]  Both 
parties  have  agreed  on  what  is  the  trespass.  There  is  no  discontinuance,  for  the 
answer  in  the  plea  is  too  large,  not  too  narrow  (see  1  Wms.  Saund.  28,  note).  [Aider- 
son,  B.  Perhaps  nothing  in  the  plea  shews  the  sale  to  have  been  lawful ;  but,  on  the 
other  hand,  nothing  shews  the  contrary.]  All  the  plaintiff  says  is,  that  the  defendant 
admits  part  of  the  trespass  to  be  the  selling,  without  answering  it ;  Phillips  v.  Howgate 
(5  B.  &  Aid.  220).  The  justification  in  that  case  was  not  directed  to  mere  matter  of 
aggravation,  for  if.  of  the  two  assaults  complained  of,  one  only  was  answered,  judg- 
ment might  have  been  signed  for  the  other  (see  1  Saund.  28,  note).  [Alderson,  B. 
The  justification  there  was  to  the  taking  laid  in  the  declaration.  Mr.  Justice  Baj'ley 
said — "  The  plea  of  the  defendant,  if  true,  would  have  been  a  good  justification,  and, 
as  it  seems  to  me,  it  was  necessary  to  allege  the  misconduct  of  the  plaintiff,  in  order 
to  justify  the  pulling  and  striking  by  the  defendant ;  for  if  it  had  omitted  [157]  such 
an  allegation,  the  plea  would  have  been  demurrable."  Here  you  admit  the  plea  would 
have  been  good,  if  it  had  not  extended  to  the  conversion  and  sale.]  A  new  assign- 
ment is  only  wanted  to  correct  a  supposed  mistake  in  the  plea;  whereas  here  the 
plea  acknowledges  that  the  defendant  knows  the  sale  to  be  part  of  the  trespasses 
complained  of. 

'Thirdly,  the  defendant  could  not  legally  lock  up  the  doors  of  the  house  to  secure 
the  distress,  if,  by  so  doing,  he  shut  the  tenant  out  of  the  house. 

J.  J.  Johnson,  in  reply.  Tae  gist  of  the  declaration  was  the  taking,  and  the  plea 
sufficiently  answers  that.  Then  the  whole  declaration  is  answered. (a)^  To  have  stated 
that  notice  of  distress  was  given  would  have  been  immaterial.  So  much  of  the  plea 
as  justifies  the  conversion  and  sale  is  immaterial,  and  may  be  rejected  as  surplusage. 
Had  any  chasm  in  the  pleading  woiked  a  discontinuance,  it  might  have  been  different 
(1  Wms.  Saund.  28,  note  (3)).  [Alderson,  B.  The  declaration  does  not  charge  sale, 
but  conversion  to  the  defendant's  use.     However,  the  plaintiff  argues,  that  by  justify- 

(a)i  See  1  Wms.  Saund,  27,  28,  notes.  See  also  2  Bing.  N.  C.  473,  479 ;  1  Q.  B. 
501,  502  ;  4  M.  &  Gr.  335  ;  2  D.  P.  C.  (N.  S.)  78 ;  5  Scott,  148,  164. 

(b)  See  Fisherwood  v.  Cannon,  cited  by  Buller,  J.,  3  T.  R.  297  ;  also  2  Wms. 
Saund.  47  g. 

(c)  Diet.  Hale,  G.  J. ;  see  Sir  R.  Bovy's  case,  1  Vent.  217,  and  15  M.  &  W.  375. 
(a)-  See  Dyes  v.  Lealherdale,  3  Wils.  29,  cited  in  Taylor  v.  Cole,  3  T.  R.  297,  and 

1  Saund.  28  a.  note.     See  Gates  v.  Bayley,  2  Wils.  313. 
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ing  a  sale  in  the  plea,  the  defendant  has  enlarged  the  sense  of  the  word  "converted."] 
At  all  events,  in  the  absence  of  a  special  demurrer,  the  allegation  of  the  seizure  and 
sale  was  construing  the  words  according  to  the  form  of  the  statute  :  so  that,  if  material, 
the  defendant  must  have  proved  them :  Dawe.'i  v.  I'aptmrth  (Willes,  408).  As  to 
the  last  point,  the  defendant  would  be  answerable  for  damage  to  the  goods  while 
impounded,  nor  could  he  have  sued  again  for  the  rent,  h.id  they  been  eloigned  before 
sale:  J'asper  v.  Eddoives  (I  Balk.  248).  He  was  therefore  justified  in  locking  them 
up  for  safe  custody  (see  Car  v.  Painter,  7  C.  &  P.  769)  [Piatt,  B.  If  all  the  goods 
in  the  house  were  distrained,  could  you  lock  it  up'?]  Locking  up  the  whole  house 
is  not  charged,  but  locking  up  [158]  the  doors  of  it.  It  is  quite  consistent  with  this 
that  the  tenant  unlocked  them  at  pleasui-e,  or  that  they  were  opened  whenever  he 
requested.  [Parke,  B.  The  declaration  does  not  charge  the  outer  door  to  have  been 
locked.  Alderson,  B.  The  doors  laid  may  have  been  only  the  doors  of  the  rooms 
in  which  the  distress  was  secured.  But  the  plea  does  not  allege  that  they  were  the 
most  convenient  place  for  that  purpose.] 

P.4RKE,  B.  IVwhbom-nc  v.  Black  {a)  is  an  authority,  that,  in  common  eases,  a 
party  distraining  in  a  dwelling-house  must  not  take  the  whole  of  it  in  which  to  place 
the  goods,  but  must  select  one  room  for  that  purpose,  or  remove  them  out  of  the 
house.  Nor  does  this  plea  state  any  necessity  to  use  the  whole  dwelling-house  for 
the  security  of  the  goods,  or  any  license  from  the  plaintift'  to  do  so.  We  will  consider 
our  judgment  as  to  that  point. 

Cur.  adv.  vult. 

On  a  later  day,  Parke,  B.,  said,  that  the  Court  inclined  to  think  that  the  plea 
should  have  shewn  that  the  whole  house,  or  that  part  of  it  the  doors  of  which  were 
locked,  was  necessary,  or  the  most  fit  and  convenient  place  for  impounding  and  secur- 
ing the  distress  under  i  W.  &  M.,  sess.  1,  c.  5,  s.  1,  so  as  to  form  a  lawful  pound, 
otherwise  it  might  appear  that  the  whole  house  was  locked  up,  without  its  also  suffi- 
ciently appearing  that  it  was  necessary  to  do  so  for  the  safe  keeping  of  the  distress. 

The  defendant  had  leave  to  amend  on  the  usual  terms. 

[159]  O'Brien  v.  Clement  Dec.  5,  1846. — In  case  for  libel,  the  declaration  alleged 
the  libel  to  be,  that  plaintiff  sought  .admission  to  a  club  held  in  the  town  of  P., 
and  gave  an  entertainment  a  few  days  before  he  was  to  be  elected  as  he  thought ; 
that  three  days  after  he  stood  the  ballot  and  was  blackballed  ;  that  next  morn- 
ing he  bolted,  and  some  of  the  poor  tradesmen  had  to  lament  the  fashionable 
character  of  his  entertainment.  Plea,  that  plaintitV  did  suddenly  leave  and  quit 
the  town  of  P.  without  paying  every  one  and  all  of  the  debts  contracted  by  him 
with  divers  persons  in  the  said  town,  and  without  notice  to  them,  and  with  intent 
to  defraud  and  delay  some  of  the  last-mentioned  persons,  whereby  the  said 
persons  remained  unpaid  and  defrauded  :— Held  bad  on  special  demurrer,  for  not 
stating  the  names  of  the  persons  alleged  to  have  been  defr.uided. — The  declara- 
tion also  averred,  that  the  libel  userl  the  words  "black-legs"  and  "black  sheep" 
to  denote  persons  guilty  of  fraud,  and  that  divers  persons  had  formed  a  club 
called  "The  Koyal  Western  Yacht  Club;"  that  defendant,  intending  to  cause  it 
to  be  believed  that  plaintiff  was  a  confederate  of  persons  guilty  of  fiaudulent 
play  at  cards,  and  of  being  lilack-legs  and  black  sheej)  in  the  sense  aforesaid,  in 
a  certain  newspaper,  &c.,  published  of  and  concerning  the  plaiutitf  the  following 
libel:  "  Royal  Western  Y.icht  Club.  E.vpulsion  of  two  lilack-legs  "  (meaning  an 
expulsion  from  the  club  of  two  persons  being  black-logs  in  the  sense  in  which 
that  word  was  used  as  aforesaid).  The  declaration  then  alleged,  that  suspicion 
had  attached  to  two  members  (meaning  the  aforesaid  two  persons)  of  the  club, 
owing  to  two  gentlemen  having  been  phicked  at  cards,  at  the  residence  of  one 
of  the  two  suspected  members,  in  a  manner  seeming  to  indicate  foul  play  ;  that 
inquiry  took  place,  which  resulted  in  expelling  the  two  suspected  persons  ;  that 
a  person,  known  to  be  a  confederate  of  the  expelled  parlies,  sought  admission 
into  the  club.  His  name  was  O'B.  (meaning  thereby  the  plaiutiH) : — Helil,  on 
motion  in  arrest  of  judgment,  that,  as  matter  shown  to  be  libellous  by  prefatory 

(a)  At  Nisi  Prius,  before  Lord  Mansfield,  in  1774,  cited  11  East,  405.     See  Ttwitm 
V   Harries,  1  M.  &  Gr.  698. 
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averment  was  so  coupleil  with  innuendoes  in  the  declaration  as  to  shew  it  to 
have  been  published  by  the  defendant  of  and  concerniTig  the  plaintiff,  the  declara- 
tion need  not  aver  it  to  be  also  published  of  and  concerning  the  Koyal  Western 
Yacht  Club,  or  any  other  part  of  the  prefatory  averment. 

[S.  C.  4  D.  &  L.  343,  563  ;  16  L.  J.  Ex.  76,  77.     See  on  another  point, 

15  M.  &  W.  435.] 

Case  for  libel.  The  declaration,  after  the  usual  inducement  of  the  plaintiffs  good 
character,  stated  that,  before  and  at  the  time  of  the  committing  of  the  grievances 
by  the  defendant,  and  also  in  the  libel  hereinafter  mentioned,  the  defendant  used 
the  word  "  black-legs  "  for  the  purpose  of  expressing,  and  intending,  and  meaning 
thereby,  and  the  said  word  so  used  by  the  defendant  was  by  divers,  to  wit,  all  the 
persons  to  whom  the  defamatory  matters  hereinafter  mentioned  were  published,  under- 
stood as  expressing,  intending,  and  meam'ng  thereby,  persons  guilty  of  cheating 
others,  and  of  practising  fraud  upon  others ;  and  that,  before  and  at  the  time,  &c., 
and  also,  &c.,  the  defendant  used  the  words  "black  sheep  "  for  the  purpose  of  express- 
ing, and  intending,  and  meaning  thereby,  and  the  said  last-mentioned  words  so  used 
by  the  defendant  were  by  divers,  to  wit,  all  persons  to  whom  the  defamatory  and 
libellous  matters  hereinafter  mentioned  were  published,  understood  as  expressing  and 
meaning  thereby,  persons  notorious  by  reason  of  disreputable  character,  and  of  a 
sullied  reputation.  That  before,  &c.,  certain  persons  whose  names  were  to  the  plain- 
tiff'unknown,  had  [160]  associated  themselves  together,  and  foi-med,  and  then  com- 
posed a  certain  club  or  association,  called  or  known  by  the  name  of  the  "  Royal  Western 
Yacht  Club,"  and  were  then  accustomed  to  hold  meetings  in  the  town  &c.  of  Plymouth, 
in  the  county  of  Devon.  Yet  the  defendant,  well  knowing,  &c.,  but  contriving, 
itc,  to  injure  the  plaintiff' in  his  good  name,  &c.,  and  to  cause  it  to  be  suspected  and 
believed  that  the  plaintiff  had  been  and  was  connected  and  associated  with,  and  a 
confederate  of,  persons  guilty  of  unfair  and  fraudulent  play  at  cards,  and  of  defraud- 
ing persons  of  their  money  by  means  thereof ;  and  that  the  plaintiff'  kept  company 
and  associated,  and  was  in  league  with,  and  was  a  confederate  of,  persons  so  being 
"black-legs"  and  "black  sheep"  in  the  respective  sense  and  signification  in  which 
these  words  were  so  respectively  used  by  the  defendant  as  aforesaid,  and  that  the 
plaintiff  was  himself  a  black-leg  and  a  black  sheep  in  the  same  sense  and  the  significa- 
tion in  which  such  last-mentioned  respective  words  were  so  used  respectively  by  the 
defendant  as  aforesaid,  and  a  person  of  a  disreputable,  low,  and  bad  character,  and 
that  he  had  been  engaged  and  concerned  in  nefarious  transactions,  and  had  been  con- 
victed thereof  and  imprisoned  therefor  ;  and  that  he  had  also  been  and  was  guilty  of 
the  other  offences  and  misconduct  hereinafter  mentioned  to  have  been  charged  upon 
and  imputed  to  the  plaintiff"  by  the  defendant,  and  to  ruin  his  prospects  and  position 
in  life  and  society,  and  wholly  to  oppress  the  plaintiff,  heretofore  and  before,  &c., 
to  wit,  on  &e.,  in  a  certain  newspaper  called  Bell's  Life  in  London  and  Spor/ing 
Chronicle,  wickedly  and  maliciously  did  publish  and  cause  to  be  published,  of  and 
concerning  the  plaintiff,  the  false  &c.  &c.,  and  libellous  matters  following,  of  and  con- 
cerning the  plaintiff',  that  is  to  say  : — "  Royal  Western  Yacht  Club  "  (meaning  the 
said  Royal  Western  Yacht  Club),  "  Expulsion  of  two  Black-legs  "  (meaning  an  expul- 
sion from  the  said  Royal  Western  Yacht  Club  of  two  persons  being  black-legs  in  the 
sense  and  signification  in  which  [161]  the  said  word  was  so  used  by  the  defendant  as 
aforesaid).  "  For  some  time  past,  circumstances  of  suspicion  had  attached  to  two 
members  "  (meaning  the  aforesaid  two  persons)  "  of  this  club  "  (meaning  the  said 
Royal  Western  Yacht  Club),  "  owing  to  two  gentlemen  having  been  plucked  at  the 
residence  of  one  of  the  .suspected  members "  (meaning  one  of  the  aforesaid  two 
persons)  "in  a  manner  that  seems  to  .indicate  foul  play.  One  of  the  party  was 
fleeced  to  the  amount  of  £1070  in  one  evening  at  cards,  and  the  other  gentleman  lost 
above  £200.  In  the  case  of  the  first  gentleman  that  we "  (meaning  thereby  the 
defendant)  "  have  alluded  to,  the  parties  were  betting  on  the  turn-up  card  of  his 
opponent"  (meaning  thereby  one  of  the  aforesaid  two  persons),  "who  managed  to 
turn  up  a  king  nine  times  running.  All  these  circumstances  led  to  suspicion,  that 
suspicion  led  to  inquirj-,  and  the  inquiry  has  resulted  in  the  expulsion  of  the  two 
suspected  persons"  (meaning  the  expulsion  of  the  aforesaid  two  persons),  "and  of  one 
of  them  "  (meaning  one  of  the  aforesaid  two  persons)  "  suddenly  leaving  the  town  " 
(meaning  the  said  town  of  Plymouth).     "  A  short  time  since  a  person  "  (meaning  the 
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said  plaintill),  "known  now  to  be  a  confederate  of  the  expelled  parties,  sou{;ht 
admission  into  the  club"  (meaning  the  said  Koyal  Western  Yacht  Club).  "His" 
(meaning  the  plaintift"s)  "  name  was  O'B."  (meaning  thereby  the  said  plaintiti').  "  He  " 
(meaning  the  plaintiff)  "gave  a  crack  entertainment  a  few  days  before  he  "  (meaning 
the  plaintiff)  "was  to  be  elected"  (meaning,  elected  a  member  of  the  said  Koyal 
Western  Yacht  Club),  "as  he"  (meaning  the  plaintiff)  "thought,  and  his"  (meaning 
the  plaintitt''s)  "  party  was  graced  by  almost  all  the  rank  and  fashion  of  the  neighbour- 
hood. He"  (meaning  the  plaintiff)  "was  going  to  make  his"  (meaning  the 
plaintitl"s)  "entree  into  the  club"  (meaning  the  said  Royal  Western  Y^acht  Club)  "in 
great  style — two  or  three  days  he  "  (meaning  the  said  plaintiff)  "stood  the  ballot,  and 
he  "  (meaning  the  plaintiff)  "  was  blackl)alled.  The  next  morning  [162]  he  "  (meaning 
the  plaintiff)  "  bolted,  and  some  of  the  poor  tradesmen  bad  to  lament  the  fashionable 
character  of  his"  (meaning  the  plaintiff's)  "entertainment,  and  the  great  desire  he" 
(raeanit)g  the  plaintiff)  "had  for  display.  The  talk  and  excitement  that  this  black- 
balling occasioned  was  very  great.  Other  gentlemen  who  stood  the  ballot  about  the 
same  time,  trembled  lest  the  same  fate  might  await  them,  especially  as  one  blackball 
in  seven  excludes  any  who  may  seek  for  admission.  Subsequent  events  prove  that 
the  course  adopted  with  regard  to  Mr.  O'B."  (meaning  thereby  said  plaintiff)  "  was 
a  very  judicious  and  wise  one."  The  declaration  then  set  out  more  libellous  matter, 
as  to  which  part,  beginning  "  It  turns  out,"  an  apology  had  been  made  under  7  &  8 
Vict.  c.  9G. 

Pleas. — 1.  Not   guilty,  except   as   to   the  last-mentioned  matter;    2.  And  for  a 
further  plea  in  this  behalf,  except  as  to  that  part  of  the  supposed  libel  beginning  with 
the  words  "  It  turns  out,"  to  the  end  of  the  supposed  libel,  and  except  as  to  so  much 
of  the  cause  of  action  as  relates  thereto,  defendant  says,  that  before  the  committing  of 
the  grievances,  to  wit,  on  &c.,  and  from  thence  continually  until  and  at  the  time 
of  the  committing  of  said  grievances,  certain  persons  whose  names  are  to  the  defen- 
dant unknown  had  been  and  were  "black-legs"  and  "black  sheep"  within  the  mean- 
ing of  those  words  "as  in  the  declaration  mentioned,"  and  common  gamesters  and 
cheats  at  play,  and  the  plaintiff",  during  all  the  time  aforesaid,  was  connected  and 
associated  with,  and  a  confederate  of,  those  persons  :  and  that  the  plaintiff',  during  all 
the  time  aforesaid,  had  notice  of  the  premises,  and  kept  company  and  associated,  and 
was  in  league  with  the  said  persons  so  being  "  black-legs  "  and  "  black  sheep  "  as  in 
the  said  declaration  is  alleged,  and  knowingly  and  wilfully  assisted  them  in  their 
practices  as  such  gamesters  and  cheats ;  and  two  persons,  to  wit,  A.  B.  and  C.  1)., 
had  been,  to  wit,  on  the  1st  of  October,  184.5,  cheated  and  defrauded  at  cards  by  the 
said  two  [163]  persons,  whose  names  are  to  the  defendant  unknown,  of  large  sums  of 
money  respectively,  to  wit,  the  said  A.  B.  of  the  sum  of  £1070,  and  the  said  C.  I),  of 
the  sum  of  £200,  whereof  the  plaintiff duiing  all  the  time  aforesaid  had  notice.     That 
before  the  time  of  the  committing  of  the  said  grievances,  to  wit,  on  &c.,  the  plaintiff, 
then  being  at  Plymouth,  itc,  gave  an  entertainment  to  and  invited  divers,  to  wit, 
100  persons  to  eat  and  drink,  and  then  and  there  gave  and  furnished  to  the  said  last- 
mentioned  persons  divers  rich  and  expensive  meats,  drinks,  and  luxuries,  before  then, 
to  wit,  on  &e.,  bought  on  credit  by  the  plaintiff  of   and    from  divers   persons   at 
Plymouth   aforesaid.      That   afterwards,    and    before   the   committing   of    the   said 
grievances,  to  wit,  on,  &c.,  the  plaintiff'  was,  by  bis  own  consent  and  at  his  wish, 
balloted  for,  and  was  a  candidate  for  admission  into  a  club  and  association  of  persons 
willed  "The  Koyal  Western  Yacht  Club,"  and  that  the  plaintiff,  at  the  said  Ijallot  for 
election  into  the  said  club,  was  not  elected  into  the  said  club,  but  was,  to  wit,  on  &e., 
black-balled,  that  is  to  say,  rejected  and  refused  admission  into  the  .said  club  113'  the 
members  thereof.     That  the  next  morning,  after  the  said  balloting  had  taken  place,  to 
wit,  on  &c.,  the  said  credit  having  then  expired,  the  plaintill'  did  suddenly  leave  and 
quit  the  town  of  Plymouth  aforesai<l,  where  lie  had  been  so  residing,  without  paying 
and  discharging  every  one  and  all  of  the  debts  contracted  by  the  plaintiff  with  divers 
persons  in  the  said    town  of    Plymouth,  and  without  notice   to   all    the   .said   last- 
mentioned  persons,  and  with  intent  to  defraud  and  delay  some  of  the  said  last-men- 
tioned persons,  whereby  the  said  last-mentioned  persons  so  not  receiving  notice  as 
aforesaid  remained  and  were,  to  wit,  on  &c.,  unpaid  and  defrauded  ;  wherefore  the 
defendant  afterwards,  and  at  the  said  several  times  when,  &c.,  did  pul)lish,  and  cause 
and  procure  to  be  published,  the  said  supposed  libellous  matter  in  the  declaration 
mentioned,  except  as  in  the  introductory   part   of    this    plea  mentioned,  as  he   the 
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defendant  lawfully  might  for  [164]  the  cause  aforesaid,  which  are  the  same  publishing 
and  causing  to  he  published  the  said  supposed  libellous  matters  as  are  in  the  declaration 
mentioned,  except,  &c.     Verification. (a)' 

Special  demurrer  to  the  second  plea,  for  the  following  (among  other)  causes  of 
demurrer :  that  the  defendant  does  not  allege,  shew,  or  specify,  in  or  by  his  said  plea, 
the  particular  person  or  persons  of  and  from  whom  plaintiff  bought  on  credit  the 
meats,  drinks,  and  luxuries,  in  the  plea  mentioned,  or  any  part  thereof,  or  for  what 
space  of  time,  or  to  whom  the  said  credit  was  given  ;  also  that  the  defendant  has  not 
specifically  set  forth  or  shewn  in  and  by  his  said  plea  how  many  or  what  debts  the 
plaintifl'  left  and  quitted  Plymouth  without  paying  and  discharging,  or  with  what 
[165]  particular  person  or  persons  the  plaintiff  contracted  the  same,  or  to  what 
particular  person  or  persons  the  same  were  due  and  payable  ;  or  that  the  plaintiff  had 
been  or  was  in  any  way  ever  liable,  by  law  or  otherwise,  to  pay  or  discharge  the  same, 
or  anj'  of  them  ;  or  that  they  were  debts  due  and  payable  at  the  time  of  the  plaintiff's 
suddenly  leaving  and  quitting  Plymouth,  or  that  the  time  for  payment  thereof  had 
then  expired.     Joinder  in  demurrer. 

Lush,  in  support  of  the  demurrer.  Janson  v.  Stuart  {ay  distinctly  proves  that  the 
names  of  the  tradesmen  who  are  alleged  to  have  been  unpaid  or  defrauded  by  the 
plaintiff  should  have  been  set  out.     [He  was  here  stopped  by  the  Court.] 

C.  Clark,  contra,  in  support  of  the  plea.  The  declaration  only  states,  that  some 
tradesmen  had  to  lament  the  fashionable  character  of  the  plaintiff's  entertainment ; 
so  that,  to  hold  it  necessary  to  name  those  tradesmen  in  the  plea,  would  be  requiring 
the  plea  to  go  beyond  the  declaration  in  certainty. 

Per  Curiam. (i)  The  plea  should  have  stated  the  names  of  persons  who  were  in 
fact  defrauded.  Janson  v.  Stuart  is  followed  up  in  Hkhinhotham  v.  Leach  (10  M.  &  W. 
362).  The  plea  must  be  amended  by  inserting  their  names,  or  the  judgment  must 
be  for  the  plaintiff'. 

Judgment  for  the  plaintiff. 

At  the  trial  of  the  issue  in  fact,  at  the  Middlesex  sittings  after  Michaelmas  Term, 
1846,  before  Pollock,  C.  B.,  the  jury  found  a  verdict  for  the  plaintiff'.  In  Hilary 
Term,  1847, 

[166]  The  Attorney-General  (C.  Clark  with  him)  moved  in  arrest  of  judgment. 
The  matter  complained  of  not  being  libellous  in  itself,  it  was  necessary  to  explain  it 
by  prefatory  averment.s,  and  to  add  innuendoes  applying  it,  as  so  explained,  to  the 
plaintiff',  liut  there  is  no  statement  that  the  libel  was  published  of  and  concerning 
him  and  the  Royal  Western  Yacht  Clul) ;  so  that  the  publication  is  harmless  as  respects 
him,  and  the  prefatory  averment,  which  was  required  to  shew  how  the  matter  cora- 

{ay  The  following  plea  was  also  pleaded  under  6  &  7  Vict.  c.  96,  s  2.  "And  for 
a  further  plea  in  this  behalf,  as  to  so  much  of  the  said  cause  of  action  as  is  in  the 
introductory  part  of  the  1st  plea  excepted,  defendant  says,  that  the  said  libel  in 
the  said  declaration  mentioned,  was  contained  in,  and  that  the  publication  in  the 
declaration  mentioned  was  a  publication  in,  a  certain  public  newspaper,  to  wit,  Bdl's 
Life  in  London  and  Sporting  Chronicle,  then  published  weekly  ;  and  that  so  much  of 
the  said  libel  as  is  in  the  defendant's  said  fii'st  plea  excepted,  was  inseited  in  the  said 
newspaper,  to  wit,  on  the  day  and  year  in  that  behalf  in  the  declaration  mentioned, 
without  actual  malice  and  without  gross  negligence.  And  the  defendant  further  says, 
that  after  the  publication  thereof,  and  at  the  eai'liest  opportunity  after  the  commence- 
ment of  this  action,  to  wit,  on  &c.,  and  on  &c.  the  said  last-mentioned  two  days, 
being  the  days  of  the  publication  of  one  number  or  weekly  part  of  the  said  news- 
paper, he,  the  defendant,  inserted  in  the  said  newspaper  a  full  apology  for  so  much  of 
the  said  libel  as  in  the  introductory  part  of  this  plea  mentioned.  And  the  defendant 
now  brings  into  Court  here  the  sum  of  10s.  ready  to  be  paid  to  the  said  plaintiff',  by 
way  of  amends  for  the  injury  sustained  by  the  plaintiff"  by  and  through  the  publica- 
tion of  so  much  of  the  said  libel  as  is  in  the  introductory  part  of  this  plea  mentioned. 
And  the  defendant  further  says,  that  the  plaintiff"  has  not  sustained  damages  to  a 
greater  amount  than  the  said  sum  of  10s.  in  respect  of  the  said  cause  of  action  in  that 
behalf,  in  the  introductory  part  of  this  plea  mentioned      Verification. 

{af  1  T.  R.  748.     See  judgment  of  Ashurst,  J.,  in  Newman  v.  Baileij,  2  Chit.  R.  665. 

(i)  Parke,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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plaiiicil  of  became  libellous  at  all,  is  not  coupled  with  the  innuendo  which  applies  that 
libel  to  him.  [Parke  B.  The  libel  does  not  reflect  on  the  club,  but  on  the  plaiiitift".] 
Still  it  is  unintelligible  as  regards  him,  for  want  of  connection  with  the  club  previously 
described.  [Piatt,  B  Suppose  this  were  a  hbel  on  an  attorney,  it  would  be  sufficient 
to  say  that  it  was  published  of  and  concerning  him  in  his  character  as  an  attorney, 
without  alleging  the  particular  in  which  he  was  supposed  to  have  misconducted 
himself.]  That  is  only  so  because  allusion  to  a  plaintiff's  professional  character  may 
make  matter  libellous  which  would  otherwise  be  itniocent ;  whereas  this  publication 
can  only  be  libellous  as  regards  this  plaintiff",  if  published  of  and  concerning  him  in 
reference  to  the  transactions  disclosed  in  the  prefatory  averments.  Strike  out  the 
prefatory  averment,  and  there  is  nothing  libellous  on  the  face  of  the  declaration  for 
the  innuendo  to  apply  to  the  plaintiff'.  The  rule  is,  that  if  matter  requires  prefatory 
averment  to  shew  it  to  be  libellous,  the  libel  must  be  laid  to  be  published  of  and  con- 
cerning that  averment,  as  well  as  of  and  concerning  the  plaintiff'.  In  Hall  v.  Blawly 
(1  Y.  iV;  J.  480,  490),  Alexander,  C.  B.,  says,  "  If  all  the  other  introductory  matter  were 
put  out  of  the  question,  the  name  of  the  party  being  mentioned  in  the  libel,  and  there 
being  an  averment  that  it  concerned  him,  and  that  it  concerned  al.so  that  certain  piece 
of  gold  coin  of  the  realm,  [167]  the  first  count  would  bo  sutticient."  Jones  v.  ■^hrcns 
(11  Price,  235)  is  to  a  like  efi'ect.  Most  of  the  precedents  allege,  in  such  cases,  that 
the  libel  was  published  of  and  concerning  the  plaintiff,  and  of  and  concerning  the 
premises. 

Parke,  B.  The  plaintiff  was  bound  to  allege  the  libel  to  have  been  published, 
not  of  or  concerning  the  matter  laid  by  way  of  prefatory  averment,  but  of  and  con- 
cerning himself,  in  the  position  or  character  in  which  by  that  prefatory  averment  he 
was  explained  to  stand.  The  words  "of  and  concerning"  are  onl}'  used  to  shew  that 
the  matter  previously  explained  to  be  libellous  was  published  with  respect  to  the 
party  complaining  of  it  as  such.  The  precedents  alluded  to  always  appeared  to  me 
to  be  inartificially  framed.  The  use  of  the  prefatorj'  averment  is  to  afford  foundation 
for  subsequent  innuendoes,  by  explaining  the  meaning  of  the  words  used,  and  it  is 
here  properly  coupled  with  the  innuendoes.  The  learned  Baron  mentioned  Alexander 
v.  Aiuih  (lb.  &  J.  143  ;  1  Tyr.  9  ;  7  Bing.  123.     See  11  iM.  &  W.  295). 

Alderson,  B.  Coupling  the  innuendoes  with  the  prefatory  averment,  it  appears 
alleged  that  the  defendant  published  of  and  concerning  the  plaintiff'  the  words  which 
the  plaintiff'  had  before  shewn  to  be  libellous  b^'  introductory  averments 

Pollock,  C.  B.  It  was  hardly  necessary  to  explain  either  "black  sheep"  or 
"  black-leg"  to  be  libellous.  But  the  plaintiff  does  explain  them  in  the  introductory 
part,  and  it  was  not  necessary  to  explain  them  over  again  afterwards. 

Kule  refused. 


[168]  OBkien  v.  Bryant  and  Others.  Dec.  5,  1846. — A  libellous  paragraph 
published  of  the  plaintiff' in  a  newspaper,  stated  (in  substance)  that  be  was  a  con- 
federate of.  black-legs ;  that  he  had  sought  admission  into  a  Yacht  Club  ;  that 
he  gave  an  entertainment  in  the  expectation  of  being  elected,  but  was  black- 
balled, and  the  next  morning  bolted,  and  some  of  the  tradesmen  of  the  town 
had  to  lament  the  fashionable  character  of  his  entertainment.  A  plea  of  justifica- 
tion, after  alleging  facts  to  shew  that  the  plaintiff'  was  the  confederate  of  persons 
who  had  been  guilty  of  cheating  at  cards,  and  the  facts  of  his  giving  an  entertain- 
ment, and  of  his  being  black-balleil,  as  mentioned  in  the  libel,  &c.,  stated  that  on 
the  following  morning  "  he  quitted  the  town  and  ncighboinhood,  leaving  divers 
of  the  tradesmen,  to  whom  he  owed  money,  unpaid  "  [naming  them] : — Held  bad, 
inasmuch  as  such  quitting  might  be  innocent,  and  without  any  intention  to 
defraud. 

[S.  C.  4  D.  *  L.  341  ;  16  L.  J.  Ex.  77.] 

Case  for  libel.  The  declaration  was  similar  to  that  in  O'Brien  v.  Clement  (ante, 
p.  159).  The  defendants,  by  their  third  plea  of  justification,  said,  it  was  true  that, 
before  the  publishing  of  the  said  newspaper,  and  the  committing  of  the  said  alleged 
grievances,  circumstances  of  suspicion  had  attached  to  two  members  of  the  said  Koyal 
Western  Yacht  Club,  that  is  to  say,  M.  MT).,  and  J.  II.  H.,  being  persons  of  dis- 
reputable fame  and  chaiacter,  and    black-legs,  as  in  the  declaration    mentioned,  in 
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consequence  of  two  gentlemen,  to  wit,  J.  F.,  and  E.  J.  C,  having,  to  wit,  on  &c.,  at 
the  residence  of  one  of  the  said  suspected  members,  to  wit,  of  the  said  M.  M'D.,  lost 
to  the  said  suspected  members,  in  a  manner  that  seemed  to  indicate  foul  play,  and 
by  foul  play,  large  sums  of  money,  to  wit,  one  of  the  said  gentlemen,  J.  F.,  the  sum 
of  £1070,  in  one  evening  at  cards,  to  wit,  at  a  game  called  Ecarte  ;  and  the  other,  a 
large  sum,  to  wit,  above  £200,  to  wit,  £210;  that  is  to  say,  in  the  case  of  the  first 
of  the  said  gentlemen,  the  parties  were  engaged  on  the  occasion  in  that  behalf  herein 
aforesaid  at  cards,  to  wit,  at  Ecarte,  and  betting  thereon,  and  his  opponents,  being 
the  said  suspected  members,  managed,  to  wit,  by  fraudulently  and  unfairly  shuffling 
and  disposing  the  cards,  to  turn  up  a  king  nine  times  running ;  and,  in  the  case  of 
the  latter  of  the  said  two  gentlemen  upon  the  occasion  in  that  behalf  herein  aforesaid, 
he  was  by  the  said  suspected  members  cheated  and  defi'auded  out  of  the  said  sum  in 
that  behalf  herein  aforesaid,  to  wit,  by  the  unfair  and  fraudulent  shuffling  and  dis- 
position by  them  of  certain  cards  wherewith  they  were  then  engaged  in  play,  to  wit, 
at  Ecarte,  with  the  said  last-mentioned  gentleman  ;  and  the  [169]  defendants  say, 
that  it  is  true  that  these  circumstances  led  to  suspicion,  to  wit,  on  the  part  of  other 
members  of  the  said  club,  to  wit,  on  &c.,  and  before  the  committing  of  any  of  the 
alleged  grievances  by  the  defendants ;  and  that  the  suspicion  then  led  to  inquiry,  to 
wit,  on  the  part  of  the  other  members  of  the  said  club,  and  the  inquir}'  then  resulted 
in  the  expulsion  of  the  said  two  suspected  persons  from  the  said  club,  and  one  of  them, 
to  wit,  M.  M'D.,  suddenly  leaving  the  town  of  P.,  to  wit,  on  &c.  ;  and  the  defendants 
further  say,  that,  a  short  time  before  the  committing  of  the  said  alleged  grievances  by 
the  defendants,  and  before  the  said  inquiry  and  expulsion,  to  wit,  on  &c.,  the  plaintiff 
sought  admission  into  the  said  club,  and  that  afterwards,  and  before  &c.,  he  was  known 
to  be,  and  to  have  been,  to  wit,  for  a  long  time,  to  wit,  for  six  months  then  next 
preceding,  and  in  fact  then  was,  a  common  associate,  friend,  and  confederate  of  the 
said  expelled  parties,  and  that  the  plaintiff,  a  few  days  before  the  day  of  his  said 
intended  admission  and  election  into  the  said  club,  to  wit,  on  &c.,  gave  an  entertainment, 
at  which  divers  and  manj'  persons  in  the  neighbourhood  of  P.  attended,  and  that, 
in  two  or  three  days  afterwards,  to  wit,  on  &c.,  the  plaintiff  was  blackballed  on  the 
ballot  for  his  proposed  admission  into  the  said  club,  and  that,  on  the  following 
morning,  he  (a)  quitted  the  town  and  neighbourhood  of  P.,  leaving  divers  of  the 
tradesmen  of  that  town  and  neighbourhood,  to  whom  he  then  owed  divers  sums  of 
money,  unpaid,  to  wit,  A.  B.,  C.  D.,  &c.  ;  and  the  said  blackballing  caused  and 
occasioned  much  talk  and  excitement,  to  wit,  in  the  town  and  neighbourhood  of  P., 
to  wit,  on  &c. ;  and  that  the  subsequent  events,  to  wit,  the  said  inquiry,  and  the 
expulsion  of  his  said  friends  and  associates,  proved  that  the  said  course  so  adopted  with 
regard  to  the  plaintiff'  was  a  judicious  and  wise  one  ;  where-[170]-fore  the  defendants 
published  the  said  matter  in  writing,  as  they  lawfully  might  for  the  cause  aforesaid. 
Verification. 

Special  demurrer  to  the  above  plea,  for  the  following  (among  other)  causes.  For 
that  the  defendants,  as  and  for  a  justification  for  the  publication  of  the  following  part 
of  the  said  libel  in  the  latter  pait  of  the  said  libel  and  declaration  contained,  namel}', 
"  the  next  morning,  he  (meaning  the  said  plaintiff)  bolted,  and  some  of  the  poor  trades- 
men had  to  lament  the  fashionable  character  of  his  (meaning  the  plaintiff's)  entertain- 
ment, and  the  great  desire  he  (meaning  the  plaintiff)  had  for  display,"  have  in  and 
by  the  said  plea  stated  and  alleged,  namely,  that  on  the  following  morning  he  quitted 
the  town  and  neighbourhood  of  P.,  leaving  divers  of  the  tradesmen  of  that  town  and 
neighbourhood,  to  whom  he  then  owed  divers  sums  of  money,  unpaid,  to  wit  (names 
stated) ;  whereas,  if  such  allegations  and  statements  of  the  defendants  in  their  said 
plea  were  and  are  true  in  part,  yet  they  are  not,  nor  is  any  of  them,  any  justification 
or  excuse  for  the  publication  of  the  .said  last-mentioned  part  of  the  said  libel  by  the 
defendants,  or  any  answer  to  this  action  for  or  in  respect  of  such  publication  thereof  ; 
also,  for  that  the  said  third  plea  is  pleaded  to  and  affects  to  answer  the  whole  of  the 
said  action,  3'et  fails  and  falls  short  of  justifying  the  whole  of  the  libel  in  the  declaration 
contained,  or  any  part  thereof.     Joinder  in  demurrei'. 

Lush,  in  support  of  the  demurrer.  The  plea,  in  stating  that  the  plaintiff'  quitted 
the  town  of  P.,  does  not  come  up  to  the  libel,  so  as  to  justify  it.     The  libel  meant, 

(a)  On  the  amendment  of  the  plea,  the  words  "suddenly  left  and"  were  intro- 
duced here. 
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that  the  plaiiitill",  being  insolvent,  suddenlj'  left  the  town  of  P.  on  that  account,  and 
defrauded  his  creditors,  whereas,  consistently  with  this  plea,  his  creditors  might  have 
assented  to  his  leaving,  and  he  might  have  returned  next  day  and  paid  them,  or  might 
have  left  one  shilling  only  unpaid. 

Greenwood,  in  support  of  the  plea.  Taking  the  whole  [171]  plea  together,  it 
imputes  fraud  as  well  as  insolvency  to  the  plaintitl',  namely,  in  leaving  the  town  without 
paying  his  creditors,  and  in  order  to  avoid  paying  them. 

Pakke,  B.  The  libel,  as  stated  in  the  declaration,  imputes  to  the  plaintiff  a 
fraudulent  evasion  of  his  creditors,  he  being  unable  to  pay  them.  The  ])lea  does  not 
meet  that,  for  the  plaintiff  might  be  unable  to  pa}-,  without  being  guilty  of  fraud,  as 
imputed  by  the  word  "bolting,"  used  in  the  libel.  That  expression  charged  the 
plaintiff  with  going  away  suddenly  from  Plymouth,  leaving  debts  unpaid,  and  under 
such  circumstances  that  the  creditors  could  not  find  him,  and  therefore  means  more 
than  the  mere  "quitting,"  which  is  stated  in  the  plea.  That  would  be  an  innocent 
departure,  and  consistent  with  proof  that  the  plaintiff  went  out  of  the  town  for  a  day, 
but  then  returned  and  paid  bis  debts.  It  is  sufficient  for  us  to  say  that  this  plea  is 
bad  on  general  demurrer.  The  defendant  may  amend,  or  our  judgment  must  be  for 
the  plaintiff". 

RuLFE,  B.,  and  PL.4TT,  B  ,  concurred. 

Leave  to  amend  on  payment  of  costs,  otherwise 

Judgment  for  the  plaintiff'.(a) 

[172]     Rawlins  v.  Ellis  and  Others.     Nov.  28,  1846. — A  person  may  bo 
arrested  on  a  Sunday  for  any  indictable  offence. 

[S.  C.  16  L.  J.  Ex.  5:  10  Jur.  1039.] 

This  was  an  action  for  assault  and  false  imprisonment,  to  which  the  defendant 
pleaded  not  guilty,  by  statute  ;  and  issue  having  been  joined  thereon,  the  following 
case  was,  by  consent,  and  by  an  order  of  Alderson,  B.,  stated  for  the  opinion  of  the 
Court. 

The  defendants  Darby  and  Spary  were  police-inspectors,  appointed  under  the 
2  ifc  3  Vict.  c.  94,  the  London  Police  Act,  and  the  other  defendant,  Ellis,  was  a  police- 
inspector  under  the  Middlesex  Police  Act,  10  Geo  4,  c.  44.  On  the  12th  of  March, 
1845,  Lord  Denman  issued  a  bench  warrant  for  the  plaintiff's  apprehension,  upon  the 
certificate  of  the  Clerk  of  the  Central  Criminal  Court,  that  the  plaintiff",  John  Rawlins, 
had  been  indicted  at  the  Central  Criminal  Court  "for  unlawfully  conspiring  together, 
bydiveis  artful  stratagems  and  divers  false  and  feigned  distresses,  to  deprive  T.  Reeve 
of  the  peaceable  possession  of  a  certain  house  and  premises,  situate  in  the  parish  of 
St.  Dunstan  in  the  West,  against  the  peace,"  &c.  The  warrant  then  directed  all 
constables,  &c.,  to  apprehend  the  said  John  liawlins,  and  bring  him  before  a  judge 
of  the  Court  of  yueeu's  Bench,  or  a  justice  of  the  peace,  that  he  might  be  bound  for 
his  appearance  at  the  Central  Criminal  Court,  to  answer  the  said  indictment.  The 
defendant  Ellis,  to  whom  the  wariant  was  directed,  arrested  and  imprisoned  the 
plaintiff"  in  a  police-station,  and  the  other  defendants  imprisoned  him  in  another  police- 
station,  whence  he  was  taken  to  a  judge's  chambei's,  and  there  committed  to  Newgate 
for  trial.     The  plaintiff  was  afterwards  tried  and  acipiitted. 

If  the  Court  shall  think  that  the  arrest  on  a  Sunday  was  lawful,  a  judgment  of 
nolle  prosequi  is  to  lie  entered  ;  if  the  arrest  sho\ild  be  consiilered  inilawful,  judgment 
by  confession  is  to  be  entered  against  the  defendants. 

[173]  Maitin,  for  the  plaintiff.  This  case  depends  on  the  construction  of  the 
Stat.  29  Car.  2,  c.  7,  s.  6,  which  enacts,  "that  no  person,  upon  the  i>ord's  day,  shall 
serve  or  execute  any  writ,  process,  warrant,  order,  judgment,  or  decree  (except  in 
cases  of  treason,  felony,  or  breach  of  the  peace),  but  that  the  service  of  every  such 

(a)  The  amendment  introduced  was  as  follows  : — . 

"  And  without  notice  to  the  said  last-mentioned  persons,  and  with  intent  to  defraud 
and  delay  some  of  the  said  last  mentioned  persons,  whereby  the  said  persons  remained 
and  were,  to  wit,  on  the  day  and  \  eai'  last  aforcs.aid,  unpaid  and  defrauded,  and  had 
reason  to  lament,  and  did  lament,  the  fashionable  character  of  the  saitl  entertaininout, 
and  the  great  desiie  the  said  plaintiff  had  for  display." 
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writ,  i^'c,  shall  be  void  to  all  intents  and  purposes  whatsoever."  This  is  the  ease  of 
an  arrest  for  conspiracy,  which  is  no  actual  or  constructive  breach  of  the  peace.  It 
ought  to  be  such  a  breach  of  the  peace  as  would  be  a  forfeiture  of  a  recognizance  to 
keep  the  peace.  [Alderson,  B.,  referred  to  Bex  v.  Myers  (IT.  R.  265).]  There  it 
was  held  that  a  party  convicted  on  a  penal  statute  cannot  be  apprehended  on  a  Sunday 
for  non-payment  of  the  penalty.  It  was  contended  in  that  case,  that  the  act,  being 
prohibited  by  act  of  Parliament,  was  indictable,  and  so  amounted  to  a  constructive 
breach  of  the  peace  ;  but  the  Court  was  of  a  contrary  opinion.  An  indictment  for 
this  conspiracy  need  not  conclude  "  contra  pacem."  He  referred  to  Com.  Dig.  tit. 
"Indictment"  (B.),  and  (G.  b.) ;  and  tit.  "Justice  of  the  Peace,"  (B.  8). 

Atherton  and  Hugh  Hill  appeared  for  the  several  defendants,  but  were  not  called 

upon  to  argue.     They  mentioned  the  case  of  Sir Cecil  v.  Others  of  (he  Town  of 

Nottingham  {V2  Mod.  348). 

•Alderson,  B.  The  meaning  of  the  statute  is,  that  it  authorises  the  arrest  on  a 
Sunday  of  all  persons  who  have  been  guilty  of  any  indictable  offence.  How  is  the 
officer  to  know  whether  an  actual  or  a  constructive  breach  of  the  peace  has  been 
committed'?  As  it  is,  he  sees  that  an  ofi'ence  has  lieen  committed,  and  accordingly 
arrests  the  party.     That  is  a  plain  and  intelligible  rule. 

[174]  lioLFE,  B.  The  warrant  is  directed  to  "all  constables  and  others,"  and 
requires  them  to  apprehend  the  party.  It  cannot  be  that  they  are  all  to  inquire 
whether  there  has  been  an  actual  or  constructive  breach  of  the  peace.- 

Platt,  B.,  concurred. 

Judgment  for  the  defendants. 

MiLFORD  V.  Hughes.  Nov.  28,  1846. — A  person  who  hires  or  procures  for  another 
persons  to  be  employed  by  him  in  the  laying  out  and  surveying  of  a  line  of 
railway,  is  not  a  broker  within  the  stats.  13  Edvv.  1,  st.  5,  and  6  Ann.  c.  16,  s.  4, 
which  prohibit  persons  from  acting  as  brokers  within  the  city  of  London,  unless 
licensed  by  the  Court  of  the  Mayor  and  Aldermen. 

[S.  C.  16  L.  J.  Ex.  40;  10  Jur.  990.] 

Assumpsit  for  work,  labour,  journeys,  and  attendances,  done,  performed,  and 
bestowed  for  the  defendant  on  his  retainer,  and  for  commission  and  reward. 

Plea,  that  the  work,  labour,  journeys,  and  attendances  of  the  plaintiff  were  done 
and  performed  by  the  plaintiff'  within  the  city  of  London,  as  a  broker,  to  wit,  in  and 
about  the  procuring  and  hiring,  on  account  of  the  defendant,  of  one  J.  L.,  one  E.  S., 
one  P.  W.  B.,  and  one  T.  C,  to  be  employed  by  the  defendant  in  laying  out  and 
surveying  a  certain  line  of  railway,  and  that  the  said  commission  and  reward  were 
claimed  by  the  plaintiff"  in  respect  of  such  work,  labour,  journeys,  and  attendances ; 
and  that  the  plaintiff'  was  not,  at  the  times  of  doing  and  performing  the  said  work, 
labour,  &c.,  a  broker  duly  licensed,  authorised,  or  empowered  to  act  as  a  broker  in  the 
premises,  within  the  city  of  London.     Verification. 

Demurrer,  and  joinder. 

Lush,  in  support  of  the  demurrer,  was  stopped  by  the  Court. 

Stammers,  contra.  The  plaintiff  is  a  broker  within  the  [175]  meaning  of  the 
statutes  13  Edw.  1,  s.  5,  and  6  Anne,  c.  16,  s.  4,  and  therefore  he  cannot  act  as  such 
within  the  city  of  London  without  having  been  duly  licensed.  [Alderson,  B.  Was 
he  a  broker  here  ?]  Yes.  A  broker  may  be  propei  ly  defined  to  be  a  person  who  acts 
as  a  mediatoi'  or  go-between,  for  the  purpose  of  making  contracts  between  one  man 
and  another.  Nor  is  the  character  confined  to  contracts  relating  to  mere  bargains 
and  sales.  In  Hiijhtnore  v.  Molhy  (1  Atk.  206),  Lord  Hardwicke  considered  a  pawn- 
broker as  a  broker  within  the  statutes,  taking  "the  word  brokers  as  the  genus,  and 
all  other  kinds  of  brokerage  as  the  species  ; "  and  in  Cope  v.  Bowlands  (2  M.  &  W. 
149),  a  stockbroker  was  held  to  be  within  the  statutes.  [Alderson,  B.  Stock  is 
merchandise,  and  the  parties  are  merchants  pro  hae  vice.]  From  the  definitions  given 
in  the  Termes  de  la  Ley,  title  "Broker,"  and  Cowell's  Interpreter,  "  Broker,"  it  appears 
that  the  word  signifies  an  intercessor  or  mediator  in  anv  transaction  or  contract.  In 
the  Scottish  "Statuta  Gildfe,"  c.  27,  this  enactment  is  found:  "  Statuimus  quod 
broccarii  sint  electi  per  communiam  villse,  qui  dabunt  singulis  annis  unum  dolium  vini 
villfe,  ad  festum  S.  Michaelis,  sine  ulteriore  dilatione,  et  nomina  eorum  inbrevientur 
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per  coninmne  concilium."  Upon  this  statute,  the  old  book  called  the  "  Regiam 
Majestateni  Scotiie,"a  work  of  great  authority  on  Scotch  law,  has  this  note  (p.  158  a.): 
"Brocarii,  in  jure  civili,  sunt  proxenetiv,  qui  sunt  interpretes  et  consiliatores  con- 
tractuum,  et  ope  ram  suam  navant  his  qui  contrahuiit ;  ut  sunt  fieniinae  conciliatrices 
nuptiarum."  In  Calthorpe's  Reports,  p.  165,  we  find  a  charge  given  to  the  wardmote 
inquests  of  the  city  of  London,  to  inquire  as  to  "woman  brokers,"  who  are  described 
as  persons  who  entice  servants  from  their  places,  promising  to  help  them  to  a  better 
service.  I'he  term  "  marriage  brocage  "  is  also  used  in  the  common  law.  In  the 
Dictionary  of  Facciolatus,  (Bailey's  edit.,  vol.  ii.  p.  309),  the  word  "proxenta"  is 
defined  as  [176]  "a  go-between  in  making  bargains,  &c  ,  a  matchmaker,  7j-/)o^ti'(;T>)s, 
conciliator,  interpres  duorum  inter  .se  stipulantium  aut  spondentium,  aliumve  quemvis 
contraetum  conventunKpie  ineuntium."  In  the  Digest,  lib.  50,  tit.  14,  there  is  a  section 
"  De  Proxeneticis  ; "  and  Aceursius,  in  his  commentai'y  thereon  says,  "  Proxenetw  sunt 
qui  intromittunt  se  circa  amicitias  faciendas  inter  aliquos,  et  circa  matiimonium  et 
circa  assessorem  inveniendum,  et  circa  emptiones  et  venditiones  et  alios  contractus." 
[Alderson,  B.  Your  definitions  would  include  a  factor  ;  but  the  difference  between 
a  factor  and  a  broker  is  clearly  pointed  out  in  Barring  v.  Cmrie  (2  B.  &  Aid.  137).] 
In  Foil  V.  Turner  (6  Bing.  702),  Tindal,  C.  J.,  says,  "  A  broker  is  one  who  makes 
bargains  for  another,  and  receives  a  commission  for  so  doing,  as,  for  instance,  a  stock- 
broker." In  the  case  of  Uutchins  v.  J'lai/er  (Orl.  Bridg.  280),  Sir  Orlando  Bridgman 
refers  to  the  case  of  Andrew  de  Vyne  (24  H.  6),  the  record  of  which  is  copied  in  "The 
City  Register  Book,  called  Liber  Dunthorn,  which  (he  says)  also  contains  an  extract 
of  divers  other  ancient  records;"  and  he  speaks  of  it  as  "a  full  and  expi'ess  judicial 
authority  as  may  be,  upon  genei-al  advice  with  all  the  judges."  [The  learned  counsel 
here  read  to  the  Court  a  considerable  portion  of  the  record  in  that  case,  with  an 
examined  copy  of  which  he  had  been  furnished  fiom  the  office  of  the  town-clerk  of 
London,  where  the  "Liber  Dunthorn"  is  kept  (</).]  [.Alderson,  B.  The  word 
"abrocatur,"  in  that  case,  means  a  mediator  in  bargains  between  merchants.  But  does 
this  plea  raise  your  point?  It  only  alleges,  that  the  plaintiff  did  work  for  the  defen- 
dant "in  and  about  the  procuring  and  hiring  of  eert;un  persons,"  but  it  does  not  say 
that  those  persons  were  hired,  or  even  that  the  plaintiff'  made  any  contract  of  hiring 
or  other  bargain  with  them.  It  is  quite  consistent  with  the  plea,  that  the  plaintiff' 
was  only  employed  by  the  defendant  to  [177]  fetch  the  parties,  in  order  that  bargains 
might  be  made  with  them  ;  but  that  no  contract  ever  was  made  in  consequence. 
Rolfe,  B.  For  all  that  appears,  the  contract  itself  might  have  been  made  as  a  sworn 
broker.]  If  the  plea  be  defective  in  that  respect,  the  Court  will  peihaps  allow  it  to 
be  amended,  so  as  to  rai.se  the  real  point. 

Aldkk.son,  B.  We  think  no  amendment  would  make  the  plea  a  good  one.  The 
Law  Dictionary  defines  brokers  to  be  "  those  that  contrive,  make,  and  conclude 
bargains  and  contracts  between  merchants  and  tradesmen,  for  which  they  have  a  fee 
or  reward."  With  respect  to  the  record  in  Andrew  de  Vyue's  cane,  taking  the  whole 
together,  the  "  mediator "  there  spoketi  of  must  be  UTiderstood  to  mean  a  mediator 
"inter  mercatorem  et  mercatorem."  The  case,  indeed,  is  valuable  only  as  shewing 
the  meaning  of  "communis  correctarius."     There  will  be  judgment  for  the  plaintiff'. 

RoLKE  B.  It  seems  to  me,  that  to  make  it  a  case  of  brokerage,  it  must  relate  to 
goods  and  money,  and  not  merely  to  personal  contracts  for  work  and  labour. 

Judgment  for  the  plaintiff'.(a) 

(d)  See  note  at  the  end  of  the  ease. 

(a)  The  learned  counsel  for  the  defendant  has  favoured  the  reporters  with  a  copy 
of  the  record  in  Andrew  de  Vyne's  case,  which  is  inserted  here  : — 

"  1455,  34  Hen.  6.  Henricus  Dei  gratia  Rex  Angliic  et  Franciio  et  Dominus 
lliljciniio  Majori  et  Vicecomitibus  London  salutcni.  Mandamus  vobis  quod  Andrcam 
de  Vyne,  quocumque  nomine  cenceatur,  captum,  et  in  piisona,  sub  custodia  vcstia,  vos 
pricfati  Vicccomites,  detentum,  ut  dicitur  habeatis  coram  nobis,  in  cancellaria  nostra, 
die  luiue  proxime  futuro,  ubicunuiue  tunc  fuerit,  una  cum  causa  capcionis  et  detencionis 
ipsius  Andrea)  in  prisona  predicta :  et  hoc  nullatenns  oniittatis  :  et  habeatis  ibi  hoc 
breve.  Teste  meipso  apud  Westmonasterinm,  piimo  die  Marcii,  anno  regni  nostri 
triccsimo  ((uarto.  Super  quo  dicto  die  bnuc  ])refatus  major,  ac  .Johannes  Yonge  et 
Thomas  Oullgreve,  Vicccomites  pricdictiu  ci-[178]vilatis,  assuniptissecum  Alilcrmannis, 
liecordatore,  Communi  narratorc,   Subvicecomitibus,  ac  cieteris  do  consilio  civitatis 
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existentibus,personalitfer  accesserunt  ad  cancellariam  Domini  Regis  predictam;  et  vigore 
brevis  predicti  tunc  ibidem  retornaverunt  corpus  prefati  Andrea  de  Vyne,  una  cum 
causa  capcionis  et  detencionis  suffi  in  prisona  predicta,  in  hasc  verba : 

"  Nos  Willielmus  Marwe  Major,  Johannes  Yonge  et  Thomas  Oullgreve,  Vicecomites 
civitatis  London,  significamus  Domino  Regi  in  cancellaria  sua,  quid  ante  adventum 
brevis  Domini  Kegi  nobis  directi  et  huic  cedute  consuti,  Andieas  de  Wyne  in  dieto  brevi 
nominatus,  captus  fuit  in  civitate  predicta,  et  in  prisona  dicti  Domini  Regis,  sub 
CHStodia  nostium  prefatorum  Vicecomitum'ibidem  detentus,  pro  eo  quod  ubi,  pro  status 
republicse  bono  et  inoremento,  meliorique  supportacione  tocius  legalis  mercaturse,  ac 
psnaliori  castigacione  cujuscumque  falsfe  chevanciie  et  usurias ;  necnon  ad  tollenda 
evitanda  et  excludenda  magna  et  intoUerabilia  dampna  mala  et  incomraoda  atque 
scandala  manifesta  quae  soepius  ibidem  universal!  civitati  evenerunt,  et  pluries  originem 
contraxerunt  per  communes  correctarios  seu  abrocatores  in  civitate  predicta,  per 
majorem,  aldermannos,  et  communitatem  ejusdem  civitatis,  juxta  leges,  provisioiies, 
ordinaciones.  libertates,  et  liberas  eonsuetudines  suas,  auctoritate  diversorum  Parlia- 
mentorum  acceptatas,  approbatas,  conformatas,  et  ratificatas  ;  salubriter  provisum  et 
ordinatum  fuit,  ab  antiquo,  qu6d  nullus  cujuscumque  status,  gradus,  sexus,  seu  con- 
dieionis  fuerit,  tunc  in  futurum,  officium  sive  occupaeionera  communis  correctarii  sou 
abrocatoris  in  civitate  predicta,  aliquo  modo,  exercerent,  neque  super  se  assumeret, 
nee  de  correctagio  seu  abrocagio  hujusmodi,  aut  de  contractu  seu  barganeo  quocumque 
inter  mercatorem  et  mercatorem  faciendo,  in  civitate  predicta,  tanquam  communis 
abrocatur,  seu  mediator  bujusmodi,  se  intromitteret  quoquomodo,  quousque  per 
majorem  et  aldermannos  civitatis  pradictaj,  pro  tempore  existentes,  ad  hoc  faciendum 
et  exercendum,  admissns  fuerit  et  juratus,  ac  sufficientus  manucaptores  ad  se  bene  et 
fideliter  habendum  et  gerendum  in  officio  sive  occupatione  prfcdicta  invenerit ;  juxta  vim 
formara,  et  efl'ectum  legum,  provisionum,  libertatnm,  et  consuetudinum  proedictarium, 
sub  pcena  imprisonamenti,  et  faciendi  finem  ad  opus  communitatis  civitatis  pra3dict», 
Ibi  dictus  Andreas  in  dicto  brevi  nominatus,  non  admissns  nee  juratus  per  majorem 
et  aldermannos  civitatis  prasdictiB,  nullisque  hujusmodi  manucaptoribus,  ut  pra^dicitur, 
per  ipsum  hucusque  inventis,  post  defensionem  et  prohibitionem  mei  prsefati  majoris, 
sibi  ex  parte  mea  inde  pluries  factam,  officium,  exercicium,  seu  occupationeni  communis 
correctarii,  abrocatoris,  seu  mediatoris  inter  mercatorem  et  mercatorem  pro  diversis 
eontractibus  et  barganeis,  [179]  per  ipsum  factis  et  firmatis  in  civitate  prajdicta,  soepius 
exercere  curavit,  et  super  se  assumpsit  :  pluresque  hujusmodi  contractus,  sic,  ut  com- 
munis abrocator  seu  mediator,  inter  hujusmodi  mercatorem  et  mercatorem,  in  civitate 
priedicta,  indies  fecit,  iniit,  conclusit,  et  firmavit ;  ac  de  hujusmodi  eontractibus  et 
barganeis  se  niultipliciter  intromisit ;  in  contemptum  Domini  Regis  et  civitatis  prae- 
dictiB,  ac  in  prejudicium  et  dei'ogationem  ligorum  dicti  Domini  Regis  in  eadem  civitate, 
ac  ceteris  in  perniciosum  exemplum  in  futurum,  necnon  expresse  contra  formam  legum, 
libertatum,  et  consuetudinum  prjedictarum :  unde  idem  Andreas,  per  confessionem 
suam  propriam,  coram  me  prfefato  majore  et  sociis  meis,  aldermannis,  civitatis  pra3- 
dietse,  convietus  existit.  Detentus  est  eciam  idem  Andreas  in  prisona  sub  custodia 
praedicta,  virtute  cujusdam  querelse  versus  ipsum,  per  nomen  Andrew  de  Vyne,  de 
Venetiis,  ad  sectam  Johannis  Pecok,  grocer,  in  placito  debiti  super  demandam  2801., 
coram  me  prefato  Johanne  Yonge,  in  curia  dicti  Domini  Regis  in  civitate  prajdicta 
levato,  et  adhue  ibidem  pendente  indeterminato :  et  haec  sunt  causae  capcionis  et 
detencionis  ipsius  Andrete  in  prisona  praedicta  Coi'pus  tamen  ejusdem  Andreas  coram 
vobis  prompts  habemus,  prout  in  dicto  brevi  nobis  praecipitur. 

"This  is  the  answere  of  the  seid  Andrewe  de  Vyne  to  the  retourn  of  the  seid  mair 
and  sherefs — The  seid  Andrewe  seith  that  the  mater  conteyned  in  the  seid  retourn 
touchyng  the  occupacion  called  by  the  seid  mair  and  shirrefs  brocage  or  correctage,  is 
not  sufficient  whereby  the  seid  mair  and  shirrefs  by  the  lawe  ought  to  have  taken 
and  enprisoned  the  seid  Andrew,  or  in  prison  witholde.  For  the  seid  Andrewe  seith, 
that  all  marchaunts  estraungers  and  all  other  marchannts  of  the  Kyng  oure  Soueraigne 
Lordys  amytee  mowe  lawfully  selle  all  their  merchaundises  in  the  seid  citee  of  London 
and  every  other  place  of  England  to  euery  persone  excepte  to  oure  seid  souerayn  lord 
the  Kynges  enemys,  as  well  by  foreyns  as  by  denisenis,  any  estatute,  ordenaunce, 
cbartre,  letters  patents,  fraunchises,  proclamacions,  maundement,  usage,  allowance,  or 
jugement,  made  or  used  to  the  contrarie  notwithstondyng,  by  vertue  of  dyuerse 
estatutes  made  and  ordeyned  in  dyuerse  Parlements  in  the  tyme  of  the  Kyng  our 
Souerayngne  Lord  that  nowe  is,  and  his  noble  progenitours,  as  well  Kyng  Heiry  the 
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Fourth,  King  Richard,  and  Kyng  Edward  the  Thirde  ;  and  for  as  moche  as  the  seid 
meir  and  sherrefs  have  by  their  seid  retourn  confessed  that  they,  contrary  to  the  seid 
estatutes  and  ordenaunees,  have  taken  and  cmprisoned  the  seid  Andrews,  the  which  is 
of  the  amyte  and  under  the  proteccion  of  the  Kyng  oure  Soueraigne  Lord,  prayeth 
to  be  disniyssed  oute  of  this  courte,  and  dischai-ged  of  the  seid  arrest :  and  as  to  the 
second  cause  conteyned  in  the  seid  retourn,  the  seid  Andrew  seith,  that  he  bar- 
[180]-gayned  with  the  seid  John  Pecok  for  Richard  Ivanlyn  of  London  ten  bales 
peper,  wliicii  araounteth  to  the  sommc  of  "2801.  or  abowte  that  sorame,  the  price  of  every 
pound  8kl,  ;  and  after  the  seid  John  Pecok  for  asmoche  as  heperceyvod  that  the  pepir 
was  of  bettyr  vahie,  and  the  price  therof  was  risen  to  better  somme,  wold  not  dely  ver  the 
said  pepir,  nor  noo  parcell  thereof,  but  yet  withnldetb,  ayonst  feith  and  trouth  ;  and 
for  the  seid  somme  of  2801.  sueth  also  the  seid  Andrewe  withonte  cause  :  the  which 
matiers  the  seid  Andrewe  is  redy  to  proue  as  this  court  will  awarde  :  wherfore  he 
prayeth  to  be  dismyssed  oute  of  this  courte  ;  and  he  is  redy  to  pay  the  seid  John 
Pecok  the  seid  2801.,  if  he  will  delyver  the  seid  pepir  accordyng  to  the  seid  bargeyn, 
if  the  seid  pepir  amounte  to  that  somme  of  2801.  sterling. 

"  This  is  the  replieacion  of  the  seid  mair  and  sherefs  to  the  mater  allegged  by  the 
seid  Andrewe  aycnst  the  retourn  of  the  seid  mair  and  sherrefs  :  the  seid  mayr  and 
sherrefs  seyn  that  the  mater  allegged  by  the  seid  Andrewe  de  Vyne  ayenst  the 
seid  retourn  of  the  seid  mair  and  sherrefs  comprehendeth  no  mater  certeyn,  ne 
is  sufficient  in  voyding  of  the  seid  retourn,  nor  that  ther  bee  noon  estatuts  ne 
ordenaunees  made  by  auctorite  of  ony  Parliaments  in  the  tyme  of  oure  Souerayn 
Lord  the  Kyng  that  nowe  is,  ne  of  his  noble  progenitors,  Kyng  Herry  the  Fourth, 
Kyng  Richard,  or  Kyng  Edward  the  Thirde,  ne  in  the  tyme  of  ony  other  his  noble 
progenitours,  whereby  power  or  auctorite  is  geven  to  any  persone,  denisen  or  alien,  to 
be  brocour  or  mediatour  to  make  bargayn  or  contracte  between  raarchaunt  and 
marchaunt,  ne  to  occupye  the  office  of  brocour  or  correctour,  in  other  maner  and 
fourme  than  is  expressed  and  declared  in  the  retourn  of  the  seid  mair  and  sherrefs  ; 
and  in  asmoche  as  the  seid  Andrewe  hath  not  withseid  the  mater  conteyned  in  the 
seid  retourn,  ne  that  he  hath  exercised  and  occupied  as  a  comyn  brocour  and  correctour 
between  marchaunt  and  marchaunt  withyn  the  seid  citee  and  libertees  of  the  same, 
without  warant,  ayenst  all  the  statuts  and  ordenaunees  in  that  partie  made  and  used 
in  the  seid  citee,  the  seid  mair  and  sherefs  prayen  that  the  seid  Andrewe  de  Vyne 
may  t)e  remyttcd  in  atfirmaunoe  of  the  seid  statuts  and  ordenaunees,  and  the  goode 
polliti(pic  rule  and  gouernaunce  of  the  seid  citee  of  long  tyme  used  and  aecustumed, 
in  avauncement  and  supportacion  of  the  prosperous  course  of  laufull  marchaunts,  and 
in  eschewyng  of  nndewe  meanes  of  fals  chevesaunces  usurie  and  all  other  corrupt 
meanes  of  false  bargaynes  and  contractes. 

"Super  quo  Reverendissimus  in  Christo  Pater  et  Dominus,  Dominus  Thomas, 
Cantuarien.sis  Archiepiscopus,  cancellarius  Anglise,  convocatis  sibi  in  cancellariam  prce- 
dietam,  super  hijs,  profunda;  discrecionis  V'iris,  Johanne  Fortescu,  Milite,  Capitali 
Justiciaiio  de  Ijanco  Domini  Regis;  Johanne  Prysot,  Capitali  Justi-[181]-ciario  de 
Communi  Banco  ;  Nicholao  Aisshton,  et  Cieteris  Regis  jiisticiarijs  ;  una  cum  custode 
rotulonim  suorum  ;  coram  (juibus,  vicibus  itcrati.s,  returno,  responsione,  et  replicatione 
pncilictis  perlectis,  et  plenius  interlectis  ;  auditisque  sa'pius  per  cosdom  racionibus 
probis,  evidcncijs,  questionibus,  responsionibus,  roplicationihus  et  allegaoionibus,  tarn 
pro  [)aite  civitatis,  quam  pro  paite  ipsius  Andreas,  hinc  ct  inde  multipliciter  propositis, 
motis  et  productis  :  visis  eciam  et  ostonsis  il)idem  cai'tis,  libortatibus,  statutis, 
recordis,  ordinacionibus  et  provisionibus  civitatis,  in  ea  parte  ex  antiquo  factis  et 
approbatis ;  habitoquc  per  dictos  Dominum  cancellarium,  jusliciarios  et  custodem 
rotulorum  pluries  avisamento  et  maturfl,  delibcracione  de  et  super  proemissis : — 
Ordinatum,  decretum,  adjudicatum  et  consideratum  fuit  per  eosdem,  auctoritate 
curiicpiiedictie,  quod  pn^idictus  Andreas  de  Vyne,  in  plenam  allocacionem,  atfirmacionem, 
corroboracionem  et  approbacionem  libertatum,  slatutoreni,  ordinaciotuini,  et  pro- 
visiomim  civitatis  pra'dictw,  in  ea  parte  factorum,  reniittatur;  Et  quod  [)ra!dicti 
major  et  .aldermainii  hujus-modi  libertatil)us  statutis  et  ordinacionibus  suis  plcno 
utantur,  sicut  hactenus  in  hujusmodi  casu  uti  consueverunt,  etc. 

"  (E  Libro  Dunthorn,  fo.  236  b.,  et  seq.)" 
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RosLiNG  V.  MuGGERiDGE.  Nov.  28,  1846. — A  plea  of  payment  into  Court  must  be 
pleaded,  in  its  commencement,  to  the  further  maintenance  of  the  action  :  and  if 
it  be  pleaded  to  the  maintenance  of  the  action  generally,  this  defect  is  not,  upon 
special  demurrer,  cured  by  its  concluding  to  the  further  maintenance  of  the 
action. — In  assumpsit,  the  defendant  pleaded,  that,  after  the  causes  of  action 
accrued,  the  defendant  and  M.,  who  was  jointly  liable  with  him  to  the  plaintiff, 
became  unable  to  pay  their  creditors  in  full ;  and  thereupon  it  was  agreed  by  the 
defendant  and  M.,  the  plaintiff,  and  the  other  creditors,  that  a  composition  of 
4s.  6d.  in  the  pound  should  be  paid  upon  their  debts,  and  that,  upon  receiving 
that  sum,  the  plaintift'  and  the  other  creditors  should  execute  to  defendant  and 
M.  a  general  release  ;  that  a  deed  of  release  was  prepared  for  execution,  and  that 
the  creditors,  except  the  plaintiff',  received  the  composition,  and  executed  the 
release ;  that  the  defendant  has  always  been  ready  to  pa}'  the  plaintiff'  the  com- 
position of  4s.  6d.  in  the  pound  upon  his  executing  the  release,  of  which 
plaintiff  had  notice,  and  was  requested  by  defendant  to  accept  the  composition 
and  execute  the  release  :■ — Held  bad,  for  not  shewing  that  the  defendant  and  M. 
offered  to  pay  the  plaintiff'  the  composition-money,  or  tendered  the  release  to 
him  for  execution. 

[S.  C.  4  U.  &  L.  298 ;  16  L.  J.  Ex.  38.] 

Assumpsit  by  the  drawer  against  the  acceptor  of  two  bills  of  exchange,  with  counts 
for  goods  sold  and  delivered,  and  on  an  account  stated. 

First  plea,  as  to  261.  10s.  2d.  parcel  &c.,  that  "the  plaintiff  ought  not  to  maintain 
his  action,  because  the  defendant  now  brings  into  Court  the  sum  of  261.  10s.  2d.  ready 
to  be  [182]  paid  to  the  plaintiff',"  denying  damages  ultra :  and  this  the  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment  if  the  plaintiff  ought  further  to  maintain 
his  action  against  him. 

Second  plea,  to  the  residue,  that,  after  the  said  causes  of  action,  the  defendant 
and  one  J.  Muggeridge,  who  was  jointly  liable  with  the  defendant  to  the  plaintiff  in 
respect  of  the  said  monies  and  causes  of  action,  became  unable  to  pay  theii-  creditors 
in  full,  and  thereupon,  at  a  meeting  of  their  creditors,  which  was  attended  by  the 
plaintiff"  and  other  creditors,  it  was  agreed  by  the  defendant  and  J.  Muggeridge,  and 
their  creditors,  by  a  memorandum  in  writing,  signed  by  the  plaintiff'  and  by  the  said 
creditors,  that  a  sum  of  4s.  6d.  in  the  pound  upon  their  respective  debts  should  be 
paid  by  the  defendant  and  J.  Muggeridge  to  the  plaintiff'  and  the  said  other  creditors  ; 
that  the  defendant  and  J.  Muggeridge  should  give  their  acceptances  to  the  plaintiff 
and  their  other  creditors  for  a  further  sum  of  6d.  in  the  pound  upon  their  respective 
debts,  and  upon  receiving  the  said  money  and  acceptances,  the  plaintiff'  and  the  said 
other  creditors  should  execute  to  them  a  general  release  of  all  their  debts  ;  that  a  deed 
of  release  was  duly  prepared  for  execution  by  the  said  creditors,  and  that  the  said 
creditors,  except  the  plaintiff',  received  the  said  composition  and  executed  the  release ; 
that  he  the  defendant  hath  always,  from  the  time  of  making  the  said  composition 
agreement  hitherto,  been  ready  and  willing  to  pay  the  plaintiff'  the  said  sum  of  4s.  6d. 
in  the  pound  in  money  upon  his  said  debt,  and  also  to  give  the  plaintiff'  such  accept- 
ance as  aforesaid,  or  to  pay  him  the  said  last-mentioned  sum  in  money  upon  the 
plaintiff  executing  such  release  as  aforesaid,  whereof  the  plaintiff'  had  notice,  and  was 
requested  by  the  defendant  to  accept  the  said  composition  and  execute  the  said  deed, 
but  that  the  plaintiflT  refused  so  to  do,  and  brought  this  suit  in  fraud  and  violation 
thereof,  in  order  to  recover  the  full  amount  of  his  said  alleged  debt.     Verification. 

[183]  Special  demurrer  to  both  pleas,  alleging  for  cause,  as  to  the  first,  that  it 
ought  to  have  been  pleaded  in  bar  of  the  further  maintenance  of  the  action  :  as  to  the 
second,  that  the  plea  was  bad  for  want  of  an  averment  that  the  defendant  tendered  a 
release  to  be  executed  by  the  plaintiff'.     Joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer.  The  first  plea  is  bad,  for  want  of  a  proper 
commencement.  It  ought  to  have  been  pleaded  in  bar  of  the  further  maintenance  of 
the  action,  according  to  the  form  in  Reg.  Gen.  Trin.  1  Vict.  It  is  laid  down  in 
Stephen  on  Pleading  (4th  edit ,  p.  422),  that  "  pleadings  should  have  their  proper 
formal  commencements  and  conclusions ; "  in  support  of  which  the  author  refers  to 
Co.  Litt.  303  b.,  Com.  Dig.,  Pleader,  (E.),  27,  28,  32.     The  count  is  not  bound  by  the 
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conclusion  of  the  plea,  hut  by  the  part  of  it  which  shews  to  what  the  defence  is 
applied. 

The  second  plea  is  also  bad  for  the  cause  assigned.  The  agreement  w;is,  that  the 
plaintitt'  should  receive  a  certain  sum  by  way  of  composition  for  his  debt,  and  upon 
receiving  it  should  execute  a  release.  This  agreement  cannot  be  a  bar  to  the  action, 
unless  every  thing  has  been  done  whereby  the  debtors  would  be  entitled  to  the 
release.  Now  there  is  no  statement  that  they  offered  to  pay  the  composition  to 
the  plaintiff,  or  that  they  tendered  the  release  to  him  to  be  executed.  In  ordinary 
cases,  the  conveyance  must  be  tendered  for  execution  by  the  purchaser.  Sugden, 
Vend,  and  Purchasers,  373,  (10th  edit.).     He  was  then  stopped  by  the  Court. 

Hayes,  contra.  With  respect  to  the  first  plea,  the  defective  commencement  is 
helped  by  the  good  conclusion.  The  rule  is,  that  "  conclusio  facit  placitum."  Mr. 
Stephen  thus  lays  down  the  rule  (p.  433,  -tth  edit.):  "In  general,  a  defect  or  impro- 
[184]  priety  in  the  commencement  or  conclusion  of  a  pleading  is  ground  of  demurrer. 
But  if  the  commencement  pray  the  proper  judgment,  it  seems  to  be  sufficient,  though 
judgment  be  prayed  in  an  improper  form  in  the  conclusion.  And  the  converse  case, 
as  to  a  right  prayer  in  the  conclusion,  with  an  improper  commencement,  has  been 
decided  the  same  way."  This  view  is  supported  by  the  cases  of  Street  v.  llopkiiuon 
(Ca.  temp.  Hardw.  330),  and  Talbot  v.  Hoiwood  (Fortescue,  335).  The  former  was  the 
case  of  a  bad  conclusion,  the  latter  of  a  bad  commencement.  [Aldersoii,  B.  It  does 
not  appear  in  Talhol  \.  Hopuvod,  whether  it  was  on  s|)ecial  or  general  demurrer. 
Where  there  is  a  defect  or  impropriety  in  the  pleading,  there  must  be  some  st<ite  in 
which  it  is  not  curable  ;  that  is  to  sav,  when  it  is  pointed  out  on  special  demurrer.]  In 
Street  v.  Hopkinson,  I>ord  Hardwicke  treats  the  bad  conclusion  as  sui'plusage  ;  now 
surplusage  is  not  ground  of  demurrer,  but  is  rejected  altogether.  [Alderson,  B.  You 
say  we  are  to  reject  the  first  part;  why  not  the  last?]  The  bad  part  is  the 
surplusage. 

Aldekson,  B.  The  general  rule  is,  that  pleadings  must  have  a  proper  commence- 
ment and  a  proper  conclusion.  If  so,  there  must  be  some  means  of  enforcing  the 
rule,  and  taking  advantage  of  a  defect  of  this  nature,  which  must  be  by  special 
demurrer.  The  defendant  must  therefore  amend,  or  there  will  be  judgment  for  the 
plaintiff. 

Leave  to  amend  on  payment  of  cost.s,  otherwise 

Judgment  for  the  plaintiff. 

[185]  BousFiELD  V.  Wilson.  Nov.  28,  1846. — In  an  action  of  assumpsit  for  money 
had  and  received,  the  defendant  pleaded,  as  to  941.  2s.  6d.,  p;ucel  &c.,  that,  after 
the  p;is.sing  of  the  7  &  8  Vict.  c.  1  10,  and  after  the  1st  Novemlier,  1844,  the 
defendant,  as  the  luoker  and  agent  of  the  plaintiff,  sold  on  account  of  the  plaintiff 
fifteen  scrip  shares  in  a  certain  joint-stock  company,  called  the  Boston,  Newark, 
and  Sheffield  Railway  Company,  for  941.  2s.  6d.  ^  the  formation  of  which  company 
was  commenced  after  1st  November,  1844,  and  which,  at  the  time  of  such  sale, 
was  a  joint-stock  company  within  the  provisions  of  the  said  act,  that  is  to  say,  a 
partnership  whereof  the  capital  was  agreed  and  intended  to  be  divided  into 
shares,  &c.  &c.,  and  not  being  a  banking  company,  &c.  [negativing  the  excepted 
cases  mentioned  in  the  enacting  part  of  the  7  &  8  Vict.  c.  110,  s.  2] ;  and  that 
the  941.  2s.  6d.,  parcel  &c.,  was  money  received  by  the  defendant  as  the  proceeds 
of  such  sale:— Held  bad,  oti  demurrer,  for  not  shewing  that  the  company  was 
a  railway  company,  the  execution  of  whose  works  could  be  carried  into  effect 
without  the  assistance  of  Parliament,  and  therefore  not  within  the  provision  at 
the  end  of  the  7  iV;  8  Vict.  c.  1 10,  s.  2,  which  is,  in  legal  effect,  an  exception. 
Semble,  that  if  the  sale  had  been  illegal,  the  defendant,  the  l)roker  who  negotiated 
the  sale  and  received  the  money,  had  no  right  to  set  up  the  illegality  of  the 
transaction  in  answer  to  an  action  for  money  had  and  received,  the  purchaser  not 
having  insisted  on  such  illegality. 

[S.  C.  16  L.  J.  Ex.  44.] 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 
The  defendant  pleaded,  as  to  941.  2s.  Gd.,  parcel  Ac,  that  after  the  passing  of  the 
7  &  8  Vict.  c.  1  iO,  intituled  "An  Act  for  the  Kegistration,  Incorporation,  and  licgula- 

Ex.  Div.  IX.— 37 
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tion  of  Joint  Stock  Companies,"  and  after  the  1st  of  November,  1844,  to  wit,  on 
&c.,  the  defendant,  as  the  broker  and  agent  of  the  phiintitl',  sold  on  account  of  the 
plaintiff  fifteen  scrip  shares  of  and  in  a  certain  joint-stock  company,  called  the  Boston, 
Newark,  and  Sheffield  Railway  Company  for  the  sum  of  941.  Ss.  6d.  ;  the  formation 
of  which  said  company  was  commenced  after  the  1st  of  November,  1844,  and  which, 
at  the  time  of  such  sale,  was  a  joint-stock  company  established  in  England  for  pr'ofit, 
and  then  was  and  still  is  a  joint-stock  company,  according  to  the  definition  and 
within  the  provisions  and  ti  ue  intent  and  meaning  of  the  said  act  of  Parliament,  (that 
is  to  say),  a  partnership,  whereof  the  capital  was  then  agreed  and  intended  to  be 
divided  into  shares,  and  so  as  to  be  transferable  without  the  express  consent  of  all  the 
co-partners  therein,  and  not  then  being  a  banking  company,  school,  or  scientific  or 
literary  institution,  or  a  friendly  society,  or  benefit  building  society,  nor  a  company 
incorporated  by  statute  or  charter,  nor  a  company  authorised  by  statute  or  letters 
patent  to  sue  and  be  sued  in  the  name  of  some  officer  or  person  ;  and  that  the  sum  of 
941.  2s.  6d.  parcel,  &c.,  was  so  much  money  received  [186]  by  the  defendant  for  the 
plaintiff,  and  at  his  request,  for  and  as  the  price  and  proceeds  of  the  sale  by  the 
defendant  of  such  last-mentioned  shares,  on  such  sale  theieof  as  aforesaid,  and  not 
otherwise,  nor  on  any  other  account  whatsoever ;  that  at  the  time  of  such  sale,  and 
when  the  said  sum  of  941.  2s.  6d.,  pai'cel  &c.,  was  so  received  by  the  defendant  as 
aforesaid,  the  said  joint-stock  company  had  not  been  completely  registered,  nor  had 
obtained  any  certificate  of  complete  registration,  according  to  the  provisions  of  the 
said  act  in  that  behalf,  and  that  no  authority  nor  act  of  Parliament  had  then  been 
obtained  by  or  on  behalf  of  the  said  company,  for  the  carrying  into  execution  of  any 
work  or  works  by  the  said  company,  or  in  anywise  relating  to  or  authorising  the  said 
company,  of  all  which  provisions  the  plaintift'  at  the  time  of  the  said  sale,  and  when 
the  said  sum  of  941.  2s.  6d.,  parcel  &c.,  was  so  received  by  the  defendant  as  aforesaid, 
had  notice,  which  .said  sale  was  and  is  contrary  to  the  form  of  the  said  act  of  Parlia- 
ment so  made  and  passed  as  aforesaid.     Verification. 

Special  demurrei',  assigning  for  cause  (inter  alia),  that  it  appears  upon  the  face  of 
the  plea,  that  the  joint  stock  company  therein  mentioned  was  a  railway  company,  for 
the  making  of  a  railway,  which  could  not  be  carried  into  execution  without  obtaining 
the  authority  of  Parliament ;  and  consequently  that  the  sale  of  the  .scrip  thereof 
before  complete  registration,  or  before  any  act  of  Parliament  for  authorising  the 
execution  of  the  work  or  works  of  the  said  company  had  been  obtained,  was  not 
prohibited  or  rendered  illegal  by  the  act  of  Parliament  in  the  said  plea  mentioned. 
Joinder  in  demurrer. 

Hayes,  in  support  of  the  demuirer.  The  plea  in  this  case  raises  the  same  question 
as  was  determined  by  this  Court  in  the  case  of  Young  v.  Smilli  (1.5  M.  &  W.  121), 
where  it  was  held  that  a  Railway  Company,  whose  works  carmot  be  carried  [187]  into 
execution  without  the  authority  of  Parliament,  is  not  a  company  the  sale  of  whose 
scrip  before  complete  registration  is  foi-bidden  by  the  stat.  7  &  8  Vict.  c.  110.  That 
case  has  been  confirmed  by  the  Court  of  Queen's  Bench,  in  LawUm  v.  Hirkman  (16 
Law  J.  (N.  S.),  Q.  B.,  20).  But  even  supposing  the  contract  for  the  sale  of  these  scrip 
shares  to  have  been  illegal,  the  defendant,  the  broker,  cannot  set  up  the  defence  of 
illegality,  which  was  not  set  up  bj'  the  purchaser  of  the  shares.  A  banker  might  as 
well  set  up  the  same  defence,  if  the  money  had  been  paid  into  his  bank  by  the 
purchaser.  The  claim  for  money  had  and  received  is  wholly  independent  of  the 
previous  illegal  contract.  Tenant  v.  Elliott  (1  Bos.  &  P.  3),  and  Farmer  v.  Russell 
(1  Bos.  &  P.  296),  are  express  authorities  to  this  effect,  that  if  A.  receives  money  to 
the  use  of  B.,  on  an  illegal  contract  between  B.  and  C,  A.  cannot  set  up  the  illegality 
of  the  contract  as  an  answer  to  A.'s  claim  for  money  had  and  received. 

Cowling,  contrk.  The  authority  of  Voting  v.  Smith  and  Lawtim  v.  Hickman  is  not 
disputed.  But  it  does  not  appear  on  the  face  of  this  plea,  that  the  company  mentioned 
in  it  was  a  company  for  the  execution  of  a  railway  requiring  the  authority  of  Parlia- 
ment ;  and  if  it  be  such,  that  should  have  been  replied  ;  for  the  clause  at  the  end  of 
the  second  section  of  the  7  &  8  Vict.  c.  110,  is  not  an  exception,  to  be  negatived  in  the 
plea,  but  a  proviso,  which  ought  to  be  replied  by  the  plaintiff.  It  is  nowhere  averred 
in  the  plea  that  this  was  a  Railway  Company  ;  it  is  merely  said  that  it  was  "a  certain 
joint-stock  company  called  'The  Boston,  Newark,  and  Sheffield  Railway  Company.'" 
In  Yming  v.  Smith,  this  point  was  not  brought  to  the  notice  of  the  Court,  the  parties 
being  desirous  of  taking  their  opinion  on  the  main  question.     The  case  of  Siwpson  v. 
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lieuiltj  (12  M.  &  W.  736)  is  in  point  to  shew  the  distinction,  as  to  this  matter,  between 
a  [188]  proviso  and  an  exception.  [Piatt,  B.  Must  you  not  describe  in  omnibus  the 
company  which  you  say  is  an  illegal  company  ?]  Yes,  as  regards  the  enacting  part  of 
the  statute,  but  not  as  to  provisoes.  [Alderson,  B.  Every  word  of  your  plea  may 
be  true,  and  \'et  this  may  be  a  legal  company.  You  should  shew  an  illegal  company, 
which  under  particular  circumstances  mav  be  made  legal,  and  then  the  plaintifl'  nuist 
reply  those  circumstances.]  If  so,  it  comes  to  this,  that  the  party  must  always 
negative  the  proviso.  [Alderson,  B.  In  truth,  this  is  an  exception  out  of  the  act, 
though  called  a  proviso.  Simpxnn  v.  Neath/  was  a  case  where  an  offence  was  created, 
but  the  persons  who  might  sue  for  it  were  limited.]  In  all  the  cases  on  this  subject 
which  have  been  decided  in  the  Court  of  Queen's  Bench,  the  matter  of  the  proviso 
was  replied. 

With  respect  to  the  other  point,  the  cases  cited  for  the  plaintiff  are  distinguishable. 
This  is  not  a  case  of  an  express  promise,  but  only  of  a  promise  implied  by  law  ;  and 
the  question  is  whether,  under  the  circumstances  stated  in  the  plea,  the  law  will  imply 
a  promise  to  pay  over  the  money.  The  plea  says,  that  the  defendant  sold  the  scrip 
as  the  broker  and  agent  of  the  plaintiff;  they  were,  therefore,  both  engaged  together 
in  an  illegal  transaction.  If  the  law  will  imply  an  obligation  to  pay  over  the  money 
obtained  by  the  sale,  it  thereby  gives  effect  to  the  illegal  transaction.  The  whole  is 
one  connected  illegal  dealing,  aud  then  "  in  pari  delicto  potior  est  conditio  possidentis." 
[Alderson,  B.  It  is  a  strong  proposition  to  say,  that  if  a  party  to  an  illegal  contract 
pays  the  money  without  taking  the  objection  of  its  illegality,  the  party  through 
whose  hands  the  money  goes  may  raise  it.  How  do  you  distinguish  the  cases  of 
Tenant  v.  Elliott,  and  Farmer  v.  Russell,  from  the  present  ?]  Those  cases  appear  to 
be  inconsistent  with  the  decisions  in  Cannan  v.  Hri/ce  (3  B.  &  Aid.  179)  and  IFehb  v. 
Brooke  (3  Taunt.  6).  The  policy  of  the  law  [189]  is  to  invalidate  illegal  contracts 
throughout.  [Alderson,  B.  It  is  not  the  policy  of  the  law  that  he  who  has  another 
mail's  money  may  keep  it.  In  Simpson  v.  Iteadi/,  there  was  a  general  prohibition  on 
Jill  town-councillors  to  make  contracts  with  the  council,  but  only  certain  persons  were 
to  sue  for  the  penalty.  A.  brings  an  action  for  the  penalty  ;  prima  facie  he  is  entitled 
to  do  so,  and  it  was  for  the  defendant  to  shew  that  he  was  not.  In  this  ca.se,  only 
certain  joint-stock  companies  are  illegal ;  and  it  is  therefore  for  the  defendant,  who 
pleads  the  illegality,  to  shew  that  it  is  a  non-parliamentary  railway,  and  so  within 
the  prohibition  of  the  act  of  Parliament.]  In  Farmer  v.  Russell,  the  reporter  adds  a 
qua;re,  whether  the  case  would  be  varied  if  A.  were  a  party  to  the  illegal  contract 
between  B.  aud  C.  Here  the  defendant  was  a  party  to  the  contract,  being  the  broker 
who  negotiated  it. 

Hayes,  in  reply.  Jl^ehh  v.  Brooke  was  the  case  of  a  bill  of  exchange,  given  expressly 
to  carry  out  the  original  illegal  bargain.  Here  the  only  parties  to  the  original  bargain 
are  the  buyer  and  seller  of  the  shares  ;  and  the  buyer  has  paid  over  the  money  into 
the  defendant's  hands,  who  holds  it  merely  as  the  agent  for  the  plaintiff,  and  yet 
claims  to  keep  it  on  the  score  of  the  illegal  bargain.  The  case  is  exactly  like  that  of 
Tenant  v.  Ellwtl.  [Piatt,  B.  Was  it  illegal  for  tiie  defendant  to  receive  the  money  ? 
because  that  was  the  act  on  which  this  action  is  founded.  There  is  no  '•  par  delictum."] 
No  ;  the  argument  for  the  defendant  must  go  to  this,  that  it  was  illegal  to  receive 
money  from  another  person  to  the  use  of  the  plaintiff,  because  that  other  person  might 
have  refused  to  pay  it  by  reason  of  the  illegal  contract.  Lauion  v.  llickinan  is 
expressly  in  point  as  to  the  other  objection.  This  is  clearly  the  case  of  an  exception, 
and  not  of  a  proviso.     No  prima  facie  illegality  is  shewn  in  the  plea. 

Aldekson,  B.  The  plaintiff  is  entitled  to  the  judgment  [190]  of  the  Court.  The 
second  section  of  the  7  ife  8  Vict.  c.  110,  does  not  create  the  offence;  it  is  the  26th 
which  creates  the  illegality.  It  says,  with  respect  to  any  joint-stock  company,  the 
formation  of  which  shall  be  commenced  after  the  1st  of  November,  1814,  that  until 
such  joint-stock  company  shall  have  obtained  a  certificate  of  complete  registration,  &c., 
it  shall  not  be  lawful  for  the  subscribers  to  dispose  of  their  shares,  and  that  every 
contract  for  the  sale  or  disposal  thereof  shall  be  voir).  Then,  looking  at  section  2, 
and  taking  it  altogether,  the  effect  is,  that  the  companies  mentioned  at  the  end  of 
that  section  are  not  within  the  prohibition  of  the  26th  section.  It  seems  to  me 
that  the  case  is  clearly  within  the  authority  of  Yminij  v.  Smith.  Suppose  the  statute 
had  said,  that  the  regulations  as  to  complete  registi'ation  should  apply  to  all  joint- 
stock  companies,  not  being  railway  companies  requiring  the  aid  of  Parliament,  surely 
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it  would  be  necessary  to  state  that  this  was  not  such  a  company.  With  respect  to  the 
other  point,  I  do  not  entertain  much  difficulty  about  it,  but  it  is  unnecessary  to 
express  any  opinion  upon  it. 

EoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[191]  Graham  and  Others  v.  Sandrinelli.  Dec.  5,  1846.— An  affidavit  which 
states  only  that  the  deponent  has  been  informed  and  believes  that  the  defendant 
is  about  to  leave  England,  without  stating  from  whom  the  deponent  obtained  the 
information,  is  not  sufficient  ground  for  an  order  for  the  defendant's  arrest. — 
Under  the  6th  section  of  the  1  &  2  Vict.  c.  110,  where  a  judge  at  chambers  has 
ordered  a  defendant's  arrest,  the  Court  out  of  which  the  process  issues  has 
power,  on  application  directly  made  to  it,  to  order  his  discharge,  if  it 
thinks  the  materials  before  the  judge  were  insufficient,  or  that  he  exercised  an 
improper  discretion.  Upon  such  application,  the  party  arrested  may  use  affidavits 
to  explain  or  contradict  those  on  which  the  order  was  granted,  and  those  affidavits 
may  be  answered  by  the  plaintiff  on  shewing  cause. — The  defendant  may  also 
take  the  opinion  of  another  judge  as  to  the  propriety  of  his  discharge,  and  that 
opinion  is  in  like  manner  subject  to  be  reviewed  by  the  Court. — Qufere,  whether, 
if  the  judge  secondly  applied  to  should  differ  from  the  first  on  the  same  state  of 
facts,  he  has  power  or  right  to  order  the  prisoner's  discharge,  as  upon  an  appeal 
to  the  Court. — Quaere,  also,  whether,  if  it  appear  on  the  fresh  affidavits  that  the 
defendant  was  about  to  quit  England  at  the  time  when  these  affidavits  were  made, 
though  he  was  not  when  the  order  for  his  arrest  was  made,  the  Court  ought  to 
discharge  him. 

[S.  C.  4  D.  &  L.  317  ;  16  L.  J.  Ex.  67;  10  Jur.  1061.] 

In  this  case  a  rule  had  been  obtained,  calling  upon  the  plaintiffs  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of  the  custody  of  the  sheriffs  of 
Middlesex.  It  appeared  from  the  affidavits,  that  on  the  21st  of  October  last,  the 
defendant  was  held  to  bail  by  an  order  of  Erie,  J.,  on  an  affidavit  stating  that  he  was 
indebted  to  the  plaintiff's,  as  assignees  of  the  estate  of  certain  baid<rupts,  in  the  sum 
of  £1900,  for  money  paid  to  the  defendant  by  the  said  bankrupts  ;  that  the  defendant 
was  lately  a  merchant  at  Smyrna,  in  the  empire  of  Austria,  and  was  then  in  London  ; 
and  that  the  following  advertisement  had  appeared  in  the  Times  newspaper,  on  the 
15th  of  September  last : — 

"  Edict.  The  Austrian  subject,  Giuseppe  Quarto  Sandrinelli,  a  native  of  Trieste, 
and  a  merchant  domiciled  in  Smyrna,  who  hath  absconded,  and  stands  accused  of  the 
crime  of  fraudulent  bankruptcy,  is  hereby  called  upon  to  present  himself,  at  the  least 
within  seventy  days,  before  the  Imperial  and  Eoyal  Consulate  General,  and  to  defend 
himself  from  the  said  accusation  ;  with  the  proviso,  that,  by  virtue  of  the  4.59th  section 
of  the  Penal  Code  of  Austria,  a  safe  conduct  maj'  be  granted  to  him  on  his  demand. 

"Smyrna,  the  1st  day  of  August,  1846. 

"  The  Imperial  and  Koyal  Consulate  General  of  Austria." 

(Signed)         "A.  D.  Meil.anowich." 

The  affidavit  then  proceeded  to  state  the  belief  of  the  de-[192]-ponent,  that  the 
defendant  would  shortly  quit  England  unless  he  were  forthwith  apprehended. 

The  defendant,  on  being  arrested,  applied  to  Platt,  B.,  on  affidavits  of  himself  and 
other  persons  that  he  intended  to  remain  in  this  country,  to  set  aside  the  order  of 
Erie,  J.,  and  all  subsequent  proceedings.  The  affidavits  used  on  that  occasion  on  the 
part  of  the  plaintiffs  contained  no  new  matter.  The  learned  Judge  refused  to  make 
any  order ;  whereupon  this  application  was  made  to  the  Court,  and  was  supported  by 
further  affidavits  besides  those  used  at  Chambers. 

Martin  and  Hoggins  shewed  cause  in  Michaelmas  Term.  In  the  first  place,  the 
present  rule  is  incorrect  in  form  ;  it  ought  to  have  been  a  rule  to  set  aside  the  order 
of  Platt,  B.,  not  a  rule  to  discharge  the  defendant.  Under  the  1  &  2  Vict.  c.  110,  s.  6, 
the  propel-  course  is  for  the  party  arrested  to  apply  in  the  first  instance  to  a  judge,  or 
to  the  Court,  for  an  order  or  rule  ou  the  plaintiff  to  shew  cause  why  he  should  not  be 


16M.  &W.  193.  TALBOT   V.  BULKELEY  1157 

discharged  out  of  custodw  That  was  in  substance  the  application  here  made  to 
Piatt,  B.,  who,  in  ert'ect,  made  an  order  refusing  to  discharge  the  defendant.  Then  the 
subsequent  jurisdiction  of  the  Court  is  only  to  discharge  or  vary  such  order  made  by 
a  judge,  on  application  made  to  the  Court  by  the  party  dissatisfied  with  the  order. 

Secondly,  the  defendant  is  not  entitled  to  apply  to  the  Court  at  all.  The  true 
constiuction  of  the  6th  section  is,  that  the  party  arrested  can  appeal  but  once.  He 
may  apply  to  another  judge,  or  he  ma\^  come  at  once  to  the  Court ;  but  he  cannot  do 
both.  In  this  case  the  defendant  has  elected  to  apply  to  a  judge,  and  has  failed  in 
that  application.  The  Court  has,  therefore,  now  no  jurisdiction  to  question  the 
propriety  of  the  original  order,  or  to  discharge  the  defendant  on  new  affidavits. 
[They  then  pioceeded  to  argue  the  ease  on  the  merits.] 

[193]  The  Attorney-General,  contnV,  contended,  that  wherever  authority  was 
given  to  a  judge  at  Chambers,  it  was  impliedly  given  subject  to  the  exercise  of  it 
being  reviewed  by  the  Court ;  and  that  the  Court  out  of  which  the  process  issued  had 
always  a  right,  b}'  virtue  of  their  general  jurisdiction,  to  relieve  the  party  against  it, 
if  they  thought  that  the  judge  had  allowed  the  process  to  issue  upon  insufficient 
materials,  or  had  e.xercised  an  improper  discretion  in  doing  so.  He  then  argued  that, 
in  this  ease,  the  affidavit  on  which  the  defendant  was  arrested  of  itself  negatived  anj' 
reasonable  inference  that  the  defendant  intended  to  go  abroad,  inasmuch  as  the  seventy 
days  limited  in  the  edict  for  his  appearance  at  Smyrna,  to  answer  a  criminal  charge, 
had  e.xpiied  before  the  application  for  his  arrest  was  made. 

Cur.  adv.  vult. 

Talbot  v.  Bulkeley.     1846. 
[S.  C.  4  D.  &  L.  306,  317 ;  16  L.  J.  Ex.  67;  10  Jur.  1061.] 

This  was  a  rule  calling  upon  the  plaintiff  to  shew  c;iuse  why  an  order  of  Pollock  C.  B., 
dated  the  lltli  of  August  last,  should  not  be  rescinded,  and  why  the  capias  issued  in 
pursuance  thereof  should  not  be  set  aside;  and  why  the  sum  of  1261  18s.,  deposited 
by  the  defendant  with  the  sheriff  of  Middlesex,  in  lieu  of  special  bail,  should  not  be 
set  aside.  It  appeared  from  the  affidavits,  that  the  defendant  was  arrested  on  the 
12th  of  August,  by  an  order  of  Pollock,  C.  B.,  dated  the  11th.  The  affidavit  on 
which  the  order  was  made  stated,  on  the  information  and  belief  of  the  deponent, 
certain  facts  tending  to  shew  that  the  defendant  was  about  to  leave  England,  but  did 
not  state  from  whom  the  deponent  received  the  information.  On  the  17th  of  August, 
the  defendant  applied  to  the  Lord  Chief  Baron,  on  an  affidavit  negativing  his  intention 
to  leave  England,  for  his  discharge.  His  Loidship  refused  to  make  any  order,  [194] 
and  the  defendant  thereupon  deposited  with  the  sheriff' the  sum  of  1261.  18s.  in  lieu 
of  special  bail,  and  lOl.  for  costs.  In  the  affidavit  filed  by  him  in  support  of  this  rule, 
he  swore  that  he  never  had  any  intention  of  leaving  England,  as  stated  in  the  plaintiff's 
affidavit.  On  the  part  of  the  plaintiff',  in  answer  to  the  rule,  it  was  sworn  that,  on  the 
7th  of  November,  the  deponent  called  at  the  defendant's  lodgings,  and  was  informed 
by  a  female  servant  there  that  his  goods  had  been  distrained  upon  for  rent  on  the 
20th  of  October,  and  that  on  that  day  he  had  given  up  his  apartments  and  left  for 
the  purpose  of  going  to  France,  and  had  never  been  there  since  that  time. 

Humfrey  shewed  cause  in  iMichaelmas  Term  (Nov.  14).  The  affidavits  now  before 
the  Court  sufiiciently  shew  that  there  is  reasonable  ground  to  apprehend  that  the 
defendant  will  go  abroad,  and  defeat  the  plaintill  of  his  debt,  if  he  l)e  relieved  from 
the  ert'ect  of  the  Lord  Chief  Baron's  order :  or,  indeed,  that  he  is  already  gone.  That 
being  so,  the  Court  will  not  set  the  order  aside,  or  direct  a  return  of  the  deposit : 
Gibbons  v.  Sjiiddinij  (11  M.  &  W.  173).  But  further,  this  is  matter  of  discretion  for  the 
judge  at  Chambers,  and  the  Court  will  not  (juestion  that  it  was  properly  exercised. 
[Alderson,  B.  The  statute  expressly  gives  a  power  to  appeal  to  the  Court.  The 
order  is  regular,  if  the  judge  is  satisfied  of  the  fact  that  the  party  is  about  to  leave 
the  country  ;  but  he  must  be  satisfied  of  it  by  evidence.  Surely  the  affidavit  ought 
at  lejvst  to  be  one  on  which  the  deponent  may  be  indicted  for  perjury.  How  could 
he  on  such  an  affidavit  as  this?  How  can  you  ever  prove  that  he  was  not  informed  ■ 
of,  and  did  not  believe,  a  particular  matter/]  There  are  many  cases  in  which  the 
giving  the  name  of  the  [195]  informant  would  add  nothing  to  the  effect  of  the 
affidavit;  as  in  the  case  of  a  general  otfieei'  going  to  join  his  regiment,  which  would 
be  perfectly  notorious.     [Kolfe,  B.     In  such  a  case,  it  would  probably  be  sufficient 
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merely  to  shew  by  affidavit  that  the  defendant  was  thatgener.-il  officer.]  At  all  events, 
the  subsequent  affidavits  state  facts  from  which  it  may  well  be  inferred,  not  only  that 
the  defendant  is  now  actually  abroad,  but  also  (if  that  be  necessary)  that  he  intended 
to  go  abroad  at  the  time  when  the  original  order  for  his  arrest  was  made. 

Martin,  contra.  The  original  affidavit  on  which  the  arrest  took  place  was  clearly 
insufficient.  Then  the  question  now  is,  whether  it  sufficiently  appears  that,  when  he 
was  so  arrested,  the  defendant  had  any  intention  of  going  abroad.  It  is  in  respect 
of  the  arrest  then  made,  that  the  application  for  his  discharge  is  made.  At  all  events, 
the  question  must  be  determined  with  reference  to  the  period  when  the  original  order 
was  confirmed  by  the  Lord  Chief  Bai'on,  on  the  17th  of  August.  The  subsequent 
facts  ought  not  to  be  taken  into  consideration,  unless  they  tend  to  she-w  that  at  that 
time  he  intended  to  go  abroad.  Now  the  reason  assigned  in  the  present  affidavits 
for  his  going  or  intending  to  go  abroad  an  the  20th  of  October  appears  to  be  the 
distress  then  made  upon  his  goods.  [Kolfe,  B.  I  very  much  doubt  whether  the 
question  is,  whether  he  intended  to  go  abroad  at  the  time  of  the  actual  arrest.  The 
judge  may  issue  a  capias  at  any  time  during  the  progress  of  the  cause,  toties  quoties  ; 
and  if  the  Court  be  satisfied  that  the  defendant  now  intends  to  go  abroad,  it  would 
be  absurd  to  discharge  this  order,  merely  to  substitute  another  of  the  present  date.] 
But  the  defendant  has  no  opportunity  of  answering  the  facts  on  which  that  question 
depends.  A  new  detention  must  surely  be  on  new  affirmative  matter,  which  the 
defendant  has  an  opportunity  of  answering.  [196]  The  clear  meaning  of  the  sixth 
section  of  the  statute  is  to  give  a  right  of  appeal  to  the  Court  against  the  proceeding 
of  the  judge,  which  proceeding  must  be  founded  on  the  then  existing  state  of  things. 
The  right  of  arrest  should  be  strictly  construed,  in  furtherance  of  the  general  object 
of  the  act  of  Parliament.  [Parke,  B.  Itnhn/  v.  Ellefien  (2  East,  4-53),  is  an  authority 
in  point  as  to  the  order  of  a  judge,  for  holding  to  bail  on  a  special  affidavit,  being 
subject  to  reviewal  by  the  Court.  The  difficulty  with  me  is,  how  we  are  to  order 
a  defendant  to  be  kept  in  custody,  if  the  materials  were  insufficient  at  the  time  to 
place  him  in  custody.  He  ought  not  to  be  arrested  a  second  time  without  a  special 
order  to  that  effect.     The  rule,  nemo  debet  bis  vexari  pi'o  eadem  causa,  applies.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  in  both  these  cases  was  now  delivered  by 

Parke,  B.  These  cases  weie  argued  last  term,  and  stocd  over  that  the  Court 
might  consider  what  its  powers  and  duties  were  under  the  stat.  1  &  2  Vict.  c.  110. 
Before  the  statute,  any  judge  of  the  superior  courts  might  have  ordered  an  arrest  in 
any  action,  but  his  orders  were  subject  to  review  by  the  Court  from  which  the  process 
issued,  as  any  other  orders  which  an  individual  judge  might  make,  in  the  course  of 
the  ordinary  practice  of  the  court.  An  instance  of  such  a  i-eview  occurred  in  the  case 
of  Imlay  v.  Elkfsen  (2  East,  453) ;  and  if  the  Court  should  think  the  order  improper, 
from  any  defect  in  the  affidavit  to  hold  to  bail,  or  because  an  improper  discretion  was 
exercised  by  the  judge,  the  Court  would  have  interfered  and  set  it  aside. 

By  the  6th  section  of  the  stat  of  Vict ,  the  person  ar-[197]rested  may  apply  to  a 
judge  for  an  order,  or  the  Court  for  a  rule,  to  shew  cause  why  he  should  not  be 
discharged  out  of  custody,  and  the  judge  or  Court  may  make  an  order  or  rule  absolute 
as  prayed,  with  or  without  costs,  or  make  such  other  order  thereon  as  shall  seem  fit ; 
and  there  is  a  proviso  that  such  order  made  by  the  judge  may  be  discharged  or  varied 
by  the  Court,  on  application  made  thereto  by  either  party  dissatisfied  with  such  order. 

It  is  clear,  from  the  terms  of  this  section,  that,  notwithstanding  the  judge's  order 
to  arrest,  the  Court  from  which  the  process  issued,  upon  an  application  to  it,  has  a 
power  to  discharge  ;  and  we  think  there  is  nothing  in  the  act  to  take  away  the  general 
control  previously  possessed  by  the  Court  over  a  single  judge,  if  we  think  the  materials 
before  the  judge  insufficient,  or  that  he  exercised  an  improper  discretion,  acting  in  an}' 
matters  pending  in  the  court ;  and  consequently,  where  any  application  is  made  to  us, 
we  may  interfere,  either  by  virtue  of  our  general  jurisdiction,  or  that  given  by  the 
statute  ;  and  further,  the  party  arrested  may  by  the  statute  use  affidavits  to  contradict 
■or  explain  those  on  which  the  order  was  granted,  either  by  denying  the  intention  to 
depart,  or  shewing  that  the  debt  was  not  due ;  a  course  which  was  not  permitted  by 
the  old  practice  of  the  court ;  and  those  affidavits  may  be  answered  by  the  plaintiff  on 
shewing  cause. 

In  addition  to  this  power,  a  right  is  given  to  the  person  arrested  to  take  the  opinion 
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of  another  jurlge  as  to  the  propriety  of  his  discharge;  this  opinion  being  again  subject 
to  be  reviewed  by  the  Court  above. 

Two  fiuestions  here  arise  :  1st,  whether,  if  the  judge  secondlj'  applied  to  should 
differ  from  the  first  on  the  same  state  of  facts,  he  has  power  or  right  to  order  the 
prisoner's  discharge,  as  upon  an  appeal  to  the  Court;  and  'iridly,  whether,  if  it  should 
appear  on  the  fresh  affidavits  that  the  person  arrested  was  about  to  quit  England  at 
the  time  the  artida-[198]-vits  were  made,  though  it  is  not  clear  that  he  was,  or  even 
though  it  be  shewn  that  he  was  not,  when  the  order  was  made,  the  Court  ought  to 
discharge  him  or  his  bail,  or  direct  the  money  deposited  instead  of  bail  to  be  refunded. 

We  are  not  all  agreed  upon  these  questions,  and  it  is  not  now  neccs.sary  for  us  to 
decide  them,  in  disposing  of  the  two  cases  which  we  have  taken  time  to  consider, 
though  the  points  are  of  practical  importance. 

In  (iraham  v.  Sandriiiclli,  the  defendant  was  arrested  for  £l'JOO,  by  order  of  Mr. 
Justice  Erie,  which  was  founded  on  an  affidavit  made  on  the  20th  Octobei-,  stating  the 
debt  sufficiently,  an<l  that  an  advertisement  had  appeared  in  the  Timcf:,  on  the  1.5th  of 
.Septeml)er,  of  an  edict  of  the  Austrian  consul  at  Smyrna,  on  the  1st  of  August,  stating 
the  defendant  to  have  absconded  from  Smyrna,  and  to  stand  accused  of  the  crime  of 
fraudulent  bankruptcy,  an<l  calling  on  him  to  appear  in  seventy  days,  and  offering  a 
safe  conduct.  The  affidavit  stated  no  other  material  fact,  and  merely  added  the  belief 
of  the  deponent  that  the  defendant  would  shortly  quit  England  unless  apprehended. 
After  the  defendant  was  arrested,  he  applied  to  my  Brother  Piatt  to  set  aside  the 
order  to  hold  to  bail  and  all  subsequent  proceedings,  upon  his  own  affidavits,  and  those 
of  othei-  persons,  as  to  his  intention  to  remain  in  England.  The  learned  .Judge  refused 
to  make  the  order.  The  affidavits  did  not  disclose  any  new  matter  against  the  defen- 
dant. In  the  form  in  which  the  summons  was  taken  out,  my  Brother  Piatt  was 
certainly  right  in  not  granting  an  order  to  the  full  extent  ;isked,  because  the  writ  of 
ca.  sa.  certainly  ought  not  to  have  been  set  aside.  Whether  he  was  right  or  not  in 
I'efusing  to  make  an  order  to  discharge  only,  on  this  summons,  is  not  material  now, 
because  we  are  all  of  opinion  that  we  may  consider  that  my  Brother  Erie's  order,  and 
the  affidavit  in  support  of  it,  are  before  the  Court,  and  that  under  our  general  jurisdic- 
tion we  have  a  power  to  give  the  de-[199]-fendant  relief.  We  all  think  he  was  wrong 
in  making  an  order  to  arrest  upon  such  an  affidavit.  It  is  probable  he  did  not  advert 
to  the  circumstance  that  the  Austrian  order  was  to  appear  at  Smyrna  in  seventy  da\'s, 
and  that  seventy  days  had  expired  before  the  application  to  him  ;  and  whilst  they  were 
running,  he  might  have  thought  that,  as  an  Austrian  subject,  the  defendant  would 
have  obeyed  the  summons,  and  .so  gone  abroad.  The  order,  therefore,  having  pro- 
ceeded upon  iiisutiicient  grounds,  we  think  that  the  defendant  should  be  discharged 
out  of  custody,  and  we  say  nothing  respecting  the  onlcr  of  Baron  Piatt ;  but  this 
discharge  should  lie  without  costs,  as  there  was  no  untrue  statement  or  concealment 
of  facts  on  the  part  of  the  plaintiff. 

The  next  ca.se  is  that  of  Talbot  v.  Bulkeley.  This  case  is  not  pressing,  as  the  defen- 
dant is  not  in  custody. 

We  have  carefully  perused  all  the  affidavits,  and  think  that  if  it  were  not  for  the 
matter  disclosed  on  the  affidavits  used  on  shewing  cause,  the  defendant  would  be 
entitled  to  have  the  deposit  returned.  But  those  affidavits  raise  a  question,  on  which 
the  defendant  has  not  had  any  opportunity  of  being  heard,  viz.  whether  he  has  not, 
since  the  arrest,  l)roken  up  his  establish nicnt  and  gone  to  reside  abroad  ;  and  whether 
this  be  the  fact  the  Court  wish  to  ascertain,  before  they  decide  on  the  ([uestion  whether 
the  deposit  ought  to  be  returned.     This  question  must  be  referred  to  the  Master. 

Kules  accordingly. 


[200]  l).\NiKi.s  r.  FiKi.DiNG  AND  Anotiikr.  Dec.  12,  1846. — The  only  foundation  of 
an  action  for  a  malicious  arrest  under  the  1  &  2  Vict.  c.  110,  is  that  the  jilaintiff 
has  obtained  the  judge's  order  for  the  capias  by  falsehood  or  fraud.  The  declara- 
tion must  therefore  shew  that.  —  But,  after  verdict,  a  declaration  was  held  sufficient, 
which  alleged  that  the  defendants,  not  having  any  reasonable  or  probal)le  cause 
to  believe  that  the  plaintilV  was  about  to  quit  England,  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  caused  and  procured  a  judge  to 
make  an  order  for  a  capias  against  the  plaintiff,  and  falsely  &c.,  by  colour  of  the 
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said  order,  caused  a  capias  to  be  sued  out  thereon,  and  the  plaintiff  to  be  arrested 
under  it. 

[S.  C.  4  D.  &  L.  329 ;  16  L.  J.  Ex.  153.     Referred  to,  Johnson  v.  Emerson,  1871, 

L.  R.  6  Ex.  380.] 

Case  for  a  malicious  arrest.  The  declaration  stated,  that  the  defendants  hereto- 
fore, to  wit,  on  &c.,  not  then  having  any  reasonable  or  probable  cause  to  believe  that 
the  plaintiff  was  about  to  quit  England,  but  contriviug  &c.,  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  caused  and  procured  Sir  John  Patteson, 
Kut.,  one  of  the  justices,  &c.,  to  make  his  certain  order  in  writing  in  an  action  of 
debt  then  pending,  wherein  the  now  defendant,  George  Fielding,  was  the  plaintiff, 
and  the  now  plaintiff,  Abraham  Daniels,  was  the  defendant,  whereby  he  ordered  that 
the  now  defendant,  George  Fielding,  should  be  at  liberty  to  issue  a  writ  of  capias 
against  the  now  plaintiff,  indorsed  to  hold  the  now  plaintiff'  to  bail  for  the  sum  of 
14361.  .5s. ;  and  thereupon  the  now  defendants,  afterwards  &c.,  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  caused  and  procured  to  be  sued  out 
a  writ  of  capias  against  the  now  plaintiff,  indorsed  to  hold  him  to  bail  for  14361.  5s., 
and  falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause,  sued  out, 
by  colour  of  the  said  order,  a  writ  of  capias,  directed  to  the  sheriff  of  Middlesex, 
commanding  him  to  arrest  the  plaintiff,  until  he  should  give  bail  in  the  said  action  so 
pending  against  him,  or  until  he  should  be  otherwise  discharged  by  due  course  of  law. 
The  declaration  then  averred,  that  the  defendants,  pursuant  to  the  order  of  Patteson  J., 
falsely  and  maliciousl}',  and  without  any  reasonable  or  probable  cause,  caused  the  writs 
to  be  indorsed  for  14361.  5s.,  and  by  virtue  thereof,  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  caused  the  plaintiff'  to  be  arrested  by  the  said  sheriff', 
by  viitue  of  the  said  writ,  and  to  be  kept  in  custody  until  he  gave  bail  in  £3000  to 
procure  his  release  ;  whereas,  in  truth  and  in  fact,  the  defendants  never  had,  nor  was 
there  at  any  time,  any  reasonable  or  probable  cause  for  believing  that  the  plaintiff 
[201]  was  about  to  quit  England,  nor  had  he  any  such  intention.  The  declaration 
then  stated,  that  such  proceedings  were  had  in  the  action,  that  it  was  ordered  by  the 
Court  that  Mr.  Justice  Patteson's  order  should  be  rescinded,  the  writ  of  capias  should 
be  set  aside,  and  the  bail-bond  should  be  delivered  up  to  be  cancelled  ;  and  that  the 
defendant,  G.  Fielding,  should  pay  the  costs  of  and  occasioned  by  the  arrest,  whereby 
the  plaiutill  was  actually  discharged  from  the  arrest  and  the  proceedings  relating  thereto. 
Plea,  Not  guilt3^ 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after  last  Hilary  Term, 
the  plaintiff'  obtained  a  venlict,  damages  £5. 

In  Easter  Term,  Martin  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  judgment  should  not  be  arrested,  on  the  ground  that  the  declaration  was 
bad,  for  not  alleging  the  falsehood  of  the  affidavit  on  which  the  order  of  Patteson,  J., 
was  made. 

Jervis  and  Hurafrey  shewed  cause  in  Trinity  Term.  This  declaration,  though 
possibly  it  might  be  bad  on  special  demurrer,  is  sufficient  after  verdict.  The  conten- 
tion on  the  other  side  is,  that  it  is  bad  in  substance,  for  omitting  to  allege  the 
falsehood  of  the  affidavit  on  which  the  order  for  the  arrest  was  made.  But  it  is  to 
be  remembered,  that  the  foundation  of  the  action  is  not  the  improperly  obtaining 
from  the  judge  an  order  to  arrest  the  plaintiff,  but  the  arresting  of  him  maliciously 
and  without  reasonable  or  probable  cause.  The  judge's  order  amounts  to  no  more 
than  this,  that  the  plaintiff  shall  be  at  liberty  to  issue  a  capias  ;  if  then  he  wrongfully 
avails  himself  of  that  permission  to  make  the  arrest  without  reasonable  or  probable 
cause,  he  thereby  becomes  liable  to  an  action.  Possibly  it  might  not  be  necessary  even 
to  state  the  judge's  order  in  the  declaration  at  all;  or,  at  all  events,  only  in  order  to 
shew  that  the  action  was  properly  conceived.  [They  cited  [202]  Milton  v.  Elmore 
(4  C.  &  P.  456),  Gregory  v.  Derby  (8  C.  &  P.  749),  Biggs  v.  Clai/  (4  N.  &  M.  464), 
:^axon  V.  Castle  (6  Ad.  &  E.  622),  Elsee  v.  Smith  (1  D.  A  R.  97).]  But,  secondly, 
after  verdict,  the  allegation  that  the  defendants  falsely  and  maliciously,  and  without 
reasonable  or  probable  cause,  pi'ocured  the  learned  judge  to  make  the  order  for  the 
arrest,  may  reasonably  and  properly  be  taken  to  import  that  the  defendants,  when  mak- 
ing the  application  to  the  judge,  knew  that  they  had  no  reasonable  or  probable  cause 
for  the  application,  and  consequently  that  the  affidavit  on  which  they  grounded  it 
was  false. 
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Martin  anrl  Cowling,  contra  The  gist  of  this  action  is,  the  falsely  and  maliciously, 
and  without  reasonable  and  probable  cause,  procuring  from  the  judge  the  order  which 
entitled  the  defendants  to  make  the  arrest;  and  that  is  the  material  part  of  this 
declaration.  The  actual  arresting  is  only  in  pursuance  of  the  judge's  order.  The 
declaration  ought,  therefore,  to  have  shewn  distinctly  that  the  defendants  imposed 
upon  the  judge  by  a  false  aftidavit,  and  so  induced  him  to  make  the  order.  It  is 
consistent  with  all  that  is  distinctly  averred  in  this  declaration,  that  the  defendants, 
in  obtaining  the  judge's  order,  thought  that  they  had  a  reasonable  and  probable  cause 
for  applying  for  it,  and  that  the  judge  was  in  error  in  granting  it.  The  cases  cited 
on  the  other  side  all  support  this  view  of  the  case.  Even  if  the  defendants  did  not 
themselves  believe  that  the  plaintitf  was  about  to  quit  the  country,  yet  if  they  laid 
the  facts  faiily  before  the  judge  upon  the  face  of  their  affidavit,  and  thereby  satisfied 
him  that  the  plaiutifi'  did  intend  to  leave  the  country,  and  that  a  capias  ought  to  issue, 
they  would  not  be  liable  to  an  action  ;  yet  such  a  state  of  things  would  satisfy  the 
averment  in  this  declaration,  that  they  falsely  pro[203]-cured  the  judge  to  make  the 
order.  The  whole  foundation  of  the  action  is,  the  maliciously  laying  before  the  judge 
a  false  sUitemeut,  and  so  inducing  him  to  act.  Under  the  old  process,  before  the  stat. 
1  Si  2  Vict.  c.  110,  the  Court  acted  merely  ministerially  in  authorizing  an  arrest,  to 
which  the  plaintiB'  was  entitled  on  his  ex-parte  affidavit  of  debt.  But  since  that 
statute,  the  order  for  the  arrest  is  a  matter  of  pure  discretion  with  the  judge,  to  be 
exercised  upon  all  the  facts  laid  before  him;  and  the  plaintitl' cannot  now  be  liable  to 
such  an  action  as  this,  except  upon  the  ground  of  his  having  influenced  the  discretion 
of  the  judge  by  some  wilful  mis-statement  of  the  facts  or  suppression  of  the  truth. 
[Kolfe  B.  1  he  question  is,  whether  the  allegation  that  the  defendants  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause,  caused  and  procured  my 
Brother  Patteson  to  make  the  order,  may  not,  after  verdict,  mean  that  they  procured 
him  to  do  so  by  false  and  malicious  statements  in  their  atiidavits.]  The  Court  will 
not,  even  after  verdict,  put  a  construction  on  the  words  which  is  out  of  the  natural 
and  ordinary  scope  of  the  allegation  :  Jackmi  v.  Peeked  (1  M.  &  Sel.  234).  [They  also 
referred  to' Johnstone  v.  Stillon  (1  T.  E.  544),  ISkiimer  v.  Gunloti  (1  Saund.  230  a.), 
Saiil  V.  l{oherts(\  Salk.  13),  Chapman  v.  tickersgill  (2  Wils.  14-5),  and  Harris  v.  Goodwyn 
(2  Man.  &  G.  405 ;  2  Scott,  N.  K.  459).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Kolfe,  B.  This  was  an  action  for  maliciously  arresting  the  plaiutitt',  and  holding 
him  to  bail  for  a  sum  of  14361.  5s.  At  the  trial,  before  the  Lord  Chief  Baron,  at  the 
sittings  after  last  fiilary  Teim,  the  plaintitl'  obtained  a  verdict.  [204]  The  Court 
afterwards  granted  a  rule  nisi  for  airesting  the  judgment,  which  came  on  to  be  argued 
in  hist  Trinity  Terra,  and  we  took  time  to  consider  our  judgment.  The  declaration 
states,  that  the  defendants,  not  having  reasonable  or  probable  cause,  caused  and 
procured  Mr.  Justice  Patteson  to  make  an  order,  dated  the  11th  of  November,  1645, 
in  an  action  then  pending  in  the  Court  of  Queen's  Bench  against  the  plaintiff,  at  the 
suit  of  the  defendants,  by  which  order  Patteson,  J.,  ordered  that  the  now  defendants, 
should  be  at  liberty  to  "issue  a  writ  of  capias  against  the  now  plaintifl',  indorsed  to 
hold  him  to  bail  for  14361.  5s.;  and  thereupon  the  now  defendants,  falsely  and 
maliciously,  and  without  any  reasonable  and  probable  cause,  sued  out,  by  colour  of 
the  said  order,  a  writ  of  capias  directed  to  the  sheritl'  of  Middlesex  commanding  him 
to  arrest  the  plaintitl'  until  he  should  give  bail  in  the  said  action  so  then  pen(ling 
against  him,  or  until  he  should  otherwise  be  discharged  by  due  course  of  law.  The 
declaration  then  goes  on  to  aver  that  the  defendants  pursuant  to  Mr.  Justice  Patteson's 
order,  falsely  and  maliciously,  and  without  reasonable  and  probable  cause,  caused  the 
writ  to  be  indorsed  for  14361.  5s.  and  by  virtue  thereof,  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  caused  the  plaintitl  to  be  arrested  by  the 
said  sherirt',"by  virtue  of  the  said  writ,  and  to  be  kept  in  custody  till  he  gave  bail  in 
£3000  to  procure  his  release ;  whereas  in  truth  and  in  fact  the  defendants  never  had, 
nor  was  there  at  any  time,  any  reasonable  or  probable  cause  for  believing  thai  the 
plaintill  was  about  to  quit  England,  nor  had  he  any  such  intention.  The  declaration 
then  goes  on  to  stiite,  that  such  proceedings  were  had  in  the  action,  that  it  wjis  ordered 
that  Mr.  Justice  Patteson's  order  should  be  rescimled,  and  the  writ  of  capias  should  be 
set  aside,  and  the  bail-bond  should  be  delivered  up  to  be  cancelled  ;  and  th.it  the 
defendant,  G.  Fielding,  should  pay  the  costs  of  .md  occasioned  by  the  arrest,  whereby 
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the  plaintiflF  was  wholly  discharged  fi'om  the  arrest  and  the  proceed-[205]-ings  relating 
thereto.  In  order  to  decide  on  the  validity  of  this  declaration  after  verdict,  it  will  be 
convenient  to  consider,  first,  what  the  law  was  before  the  stat.  1  &  2  Viet.  c.  110, 
abolishing  arrest  on  mesne  process  ;  and  secondly,  how  the  law  has  been  effected  by 
that  statute,  so  far  as  relates  to  actions  for  malicious  arrests. 

The  arrest  before  the  statute  was,  in  an  action  for  debt,  the  mere  act  of  the  plaintiff 
himself,  and  on  making  the  requisite  affidavit  that  the  defendant  was  indebted  to  him 
in  a  sum  of  £20  and  upwards,  the  plaintiff  obtained  his  writ  of  capias  or  latitat  as  a 
matter  of  course.  Nothing  was  required  in  order  to  entitle  the  plaintiff  to  such  a  writ, 
but  the  affidavit  of  debt,  the  truth  of  which  the  defendant  had,  in  that  state  of  the 
proceedings,  no  means  of  ascertaining.  The  defendant  was  then,  so  far  as  the  arrest 
was  concerned,  entirely  at  the  mercy  of  the  plaintiff.  If  the  plaintiff'  fi'audulently 
made  affidavit  of  a  debt  which  did  not  exist,  he  thereby,  without  the  intervention  of 
any  other  authority,  caused  an  injury  to  the  defendant,  and  it  followed  as  a  necessary 
consequence,  that  if  in  the  result  of  an  action  in  which  the  defendant  had  been  arrested, 
it  turned  out  that  the  debt  sworn  to  was  not  due,  the  defendant  had  a  right  of  action 
against  the  plaintiff  for  injury  caused  to  him  directly  by  the  wrongful  act  of  the 
plaintiff.  Such  being  the  state  of  the  law  before  the  passing  of  the  1  &  2  Vict.  c.  110, 
the  declaration  for  a  malicious  arrest  merely  stated  that  the  defendant,  not  having 
reasonable  or  piobable  cause  of  action  against  the  plaintiff  to  the  amount  for  which 
he  afterwards  caused  him  to  be  arrested,  maliciously  sued  out  a  capias,  and  without 
reasonable  or  probable  cause  procured  the  same  to  be  indorsed  in  the  sum  of 
£j  ,   and    caused    the  same  to    be  delivered    to   the  sheriff',   and   without 

reasonable  or  probable  cause  caused  the  sheriff  to  arrest  the  plaintiff.  The  declara- 
tion then  proceeded  to  aver  the  prosecution  and  termination  of  the  action  in  which 
the  plaintiff  had  been  arrested,  and  that  in  the  result  it  tui-ned  out  that  [206]  the 
sum  for  which  he  had  been  arrested  was  not  due,  and  the  injury  arising  from  that 
arrest,  together  with  the  consequential  damages,  if  any,  set  forth  in  the  declaration, 
constituted  the  ground  of  action. 

By  the  1  &  2  Vict.  c.  110,  a  great  change  was  made  in  the  law  relative  to  arrest  on 
mesne  process,  and  by  consequence  in  the  nature  of  the  action  for  a  malicious  arrest. 
By  the  first  section  of  the  statute,  arrest  on  mesne  jiroeess  is  abolished,  but  then  by 
section  3  it  is  enacted,  that  if  a  plaintift'  shall,  by  the  affidavit  of  himself  or  of  some 
other  person,  shew  to  the  satisfaction  of  a  judge  that  he  has  a  cause  of  action  against 
the  defendant  to  the  amount  of  £20  or  upwards,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England,  then  it  shall  be  lawful  for  the 
judge,  by  special  order,  to  direct  that  the  defendant  may  be  held  to  bail  for  such  sums 
as  the  judge  may  think  tit,  not  exceeding  the  amount  of  the  debt ;  and  therefore  the 
plaintiff  may  sue  out  a  writ  of  capias,  according  to  the  form  given  in  a  schedule  to  the 
act.  By  section  4,  the  sheriff  is  directed  to  arrest  the  defendant  on  such  writ  of  capias, 
who  is  to  remain  in  custody  until  he  has  given  bail,  or  made  a  deposit  to  secure  the 
debt  and  costs,  as  he  might  have  done  under  the  former  statute.  Section  5  enacts, 
that  this  order  for  arrest  may  be  made  at  any  stage  of  the  proceedings  ;  and  section  6 
enables  the  part}'  arrested  to  apply  to  any  judge  or  to  the  Court  for  a  rule  or  order  on 
the  plaintiff  to  shew  cause  why  he  should  not  be  discharged  out  of  custody  ;  and  the 
judge  or  Court  may  make  such  order  thereon  as  may  seem  just,  provided  that  any 
such  order  made  by  a  judge  may  be  discharged  or  varied  by  the  Court.  This  very 
important  alteration  in  the  law  has  of  necessity  materially  altered  the  nature  of  the 
action  for  a  malicious  arrest.  The  foundation  on  which  such  an  action  must  now  rest 
is,  that  the  party  obtaining  the  capias  has  imposed  on  the  judge  by  some  false  state- 
ment, some  suggestio  falsi  or  suppressio  veri,  and  has  thereby  satisfied  him,  [207] 
not  only  of  the  existence  of  the  debt  to  the  requisite  amount,  but  also  that  there  is 
reasonable  ground  for  supposing  the  debtor  is  about  to  quit  the  country.  But  how 
will  it  be  if,  without  any  such  fraud  or  falsehood,  a  plaintiff,  upon  an  affidavit  fairly 
stating  the  facts,  succeeds  in  satisfying  a  judge  that  the  defendant  is  about  to  quit  the 
country,  and  so  obtains  an  order  for  a  capias  to  arrest  the  defendant,  even  though  he 
may  not  himself  believe  that  the  defendant  does  intend  to  leave  the  country  ?  If, 
indeed,  the  party  arrested  had  not  such  intention,  he  has  the  power,  under  section  6, 
of  making  a  substantive  application  to  a  judge  or  to  the  Court,  praying  to  be  discharged 
out  of  custody  ;  and  this  will  be  done  as  matter  of  course,  if  the  party  arrested  succeeds 
in  satisfying  the  judge  or  Court  that  he  has  not  nor  ever  had  the  intention  imputed  to 
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him.  But  such  discharge  affords  no  ground  of  action  against  the  party  at  whose 
instance  the  party  discharged  h.is  been  held  to  bail,  ])rovided  only  that  the  original 
order  of  the  Judge  has  been  fairly  obtained. 

It  is  essential,  under  the  present  statute,  that  the  plaintiff  in  an  action  for  a  malicious 
arrest  should  allege  falsehood  or  fraud  in  obtaining  the  original  order.  The  action  is 
in  its  character  similar  to  an  action  for  a  malicious  prosecution  on  a  criminal  charge, 
and  the  declaration  ought  therefore,  in  analogy  to  the  course  of  pleading  in  such  actions, 
to  state  what  the  false  charge  or  statement  was  by  which  the  judge  has  been  misled. 
Now  the  declaration  in  this  case  contains  no  such  statement,  and  indeed  seems  through- 
out to  I)e  framed  on  the  erroneous  notion,  that  the  gist  of  the  action  is  the  arresting  by 
the  defendants,  at  a  time  when  they  had  no  reasonable  or  probable  cause  for  believing 
that  the  plaintiff'  was  going  abroad.  This,  as  we  have  already  explained,  is  an  error. 
But  the  question  is  not  whether  this  declaration  would  be  good  on  special  demurrer, 
but  whether  it  is  good  after  verdict ;  and  though  it  is  certainly  very  informal,  yet  we 
think  that,  after  verdict,  [208]  it  will  warrant  the  judgment  for  the  plaintiff'.  It  alleges, 
among  other  things,  that  the  defendant  falsely  procured  Mr.  Justice  Patteson  to  make 
the  order  for  the  capias.  The  expression  falsely  procured,  when  critically  examined, 
is  scarcely  sensible  :  but  after  verdict  we  think  the  word  "  falsely,"  in  reference  to  the 
context,  must  be  taken  to  mean  by  false  evidence,  or  by  means  of  falsehood  ;  and  then, 
although  the  declaration  might  have  been  bad  on  demurrer,  for  not  setting  out  what 
the  false  evidence  was,  yet  that  is  an  omission  which  the  defendants  might  waive ; 
and  a  good  cause  of  action  is  thus  stated,  rejecting  as  surplusage  all  the  various 
allegations  which  occur  as  to  the  defendants  not  having  had  reasonable  or  probable 
cause  for  supposing  the  plaintiff  intended  to  quit  the  country.  For  these  reasons, 
therefore,  we  think  there  must  be 

Judgment  for  the  plaintiff. 

PH1LLIP.S  V.  GlBBS.(a)  1846. — The  following  attestation  of  a  cognovit  was  held  to 
satisfy  the  1  &  2  Vict.  c.  110,  s.  9  : — "Duly  executed  by  the  above-named  R.  G., 
in  the  presence  of  me  the  undersigned  S.  B.,  attorney  on  behalf  of  the  said  R.  G., 
expressly  named  by  him  and  attending  at  his  request;  and  I  hereby  declare  that 
I  subscribe  my  name  as  witness  to  the  due  execution  hereof  by  the  said  R.  G., 
and  as  his  attorney,  and  that  previous  to  the  execution  thereof  by  the  said  R.  G., 
I  informed  him  of  the  nature  and  effect  thereof." — Signed  "  S.  B."  &c. 

Prentice  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the 
judgment  signed  and  execution  issued  in  this  case  should  not  be  set  aside,  on  two 
grounds ;  first,  that  the  execution  of  the  cognovit  on  which  the  judgment  had  been 
signed  was  not  attested  by  the  defendant's  attorney  in  the  manner  required  by  1  &  2 
Vict.  c.  1 10,  s.  9  ;  {//)  and  secondly,  that  faith  had  been  broken  [209]  in  signing  the 
judgment  and  issuing  the  execution  contrary  to  an  agreement  between  the  parties. 
The  attestJition  in  question  was  as  follows :—"  Duly  executed  by  the  above-named 
Robert  Gibbs,  in  the  presence  of  me,  the  undersigned  Samuel  Balden,  attorney  on 
behalf  of  the  said  Robert  Gibbs,  expressly  named  by  him,  and  attending  at  his  request ; 
and  I  do  hereby  declare  that  I  subscribe  my  name  as  witness  to  the  due  execution 
hereof  by  the  said  Robert  Gibbs,  and  as  his  attornej',  and  that  previous  to  the  execution 
thereof  by  the  said  Rol)ert  (iil)bs  I  informed  him  of  the  nature  and  effect  hereof. 
Samuel  Balden,  attornej',  Birmingham." 

Keating  shewed  cause.  First,  the  attestation  is  substantially  a  compliance  with 
1  &  2  Vict.  c.  110.  s.  9.     In  Lewis  v.  Lord  Kcimnghn  (15  Law  J.,  N.  S.  (C.  P.),  101), 

(a)  This  case  was  decided  in  Michaelmas  Term  (Nov.  20),  but  was  by  accident 
omitted  in  its  proper  place. 

(//)  Enacting,  that  no  warrant  of  attorney  or  cognovit  shall  be  of  any  force,  "  iniless 
there  shall  be  present  some  attorney  of  one  of  the  superior  courts  on  behalf  of  such 
person,  expressly  named  by  him,  and  attending  at  his  request,  to  inform  him  of  the 
nature  and  effect  of  such  warrant  or  cognovit  before  the  same  is  executed,  which 
attorney  shall  subscribe  his  name  as  a  witness  to  the  due  execution  thereof,  and 
thereby  declare  himself  to  be  attorney  for  the  person  executing  the  same,  and  state 
that  he  subscribes  ;is  such  attorney." 
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the  attestation  to  the  warrant  of  attorney  was  this  : — "  Signed,  sealed,  and  delivered 
in  the  presence  of  H.  Whitaker,  10  Lincoln's  Inn,  attorney  for  the  said  Lord  Kensington, 
expressly  named  by  him,  and  attending  at  his  request :  and  I  hereby  subscribe  myself 
to  be  the  attorney  for  him,  having  read  over  and  explained  to  him  the  nature  and 
effect  of  the  above  warrant  of  attorney  before  the  same  was  executed  by  him ;  and  I 
hereby  subscribe  my  name  as  a  witness  to  the  due  execution  thereof."  No  further 
subscription  of  the  witness's  name  followed,  but  "  H.  Whitaker"  in  the  body  was 
in  the  handwriting  of  the  attorney  ;  and  the  warrant  of  attorney  was  upheld  by  the 
Court,  on  the  ground  that  the  [210]  fact  that  H.  Whitaker  was  the  attorney  employed 
in  Lord  Kensington's  business  sufficiently  appeared  in  the  attestation.  Hibhert  v. 
Burton  (10  M.  &\\.  678)  and  Elkiiujton  \\  Holland  (9  M.  &  W.  3.59),  which  had  been 
relied  on  against  the  sufficiency  of  the  attestation,  are  distinguished  by  the  Court 
in  its  judgment.  [Alderson,  E.  In  Leins  v.  Lord  Kensington,  the  attestation  clause 
declares  that  Whitaker  subscribed  himself  to  be  Lord  Kensington's  attorney,  which 
is  stronger  than  any  words  here  used.]  In  thi.s  case  it  could  not  be  necessary  for 
Balden  to  declare  more  than  once  that  he  was  attorney  for  the  defendant.  Were  he 
not  such  attorney,  no  attestation  he  could  make  could  stand.  In  Hihhert  v.  Barton, 
the  cognovit  was  witnessed  by  W.  P.,  "as  the  attorney"  of  the  defendant,  without 
having  previously  shewn  that  he  was  his  attorney,  or  that  he  attested  or  subscribed 
the  execution  as  such  attorney.  In  Todd  v.  Gmnpertz,{c)  decided  in  the  case  of  a 
prisoner  under  like  words  in  Keg.  Gen.  Hil.,  2  W.  4,  No.  72,  now  superseded,  the 
following  attestation,  "  witness  Henry  King,  attorney  for  the  defendant  at  his  recpiest," 
was  held  good. 

Prentice,  in  support  of  the  rule.  In  UMcri  v.  Barton,  Parke,  B.,  expressed  his 
opinion  to  be  in  favour  of  adhering  to  the  words  of  the  act.  Now  the  act  requires 
not  only  that  the  attorney  shall  declare  himself  attorney  for  the  party  executing,  but 
also  that  he  shall  state  that  he  subscribes  his  name  as  such  attorney  for  him.  If 
compliance  with  one  of  these  requirements  is  held  to  be  equivalent,  compliance  with 
both  of  the  clauses  of  the  act  will  in  truth  be  disregarded.  He  was  then  heard  on 
the  merits. 

Pollock,  C.  B.  This  case,  as  far  as  regards  the  attesta-[211]-tion  of  the  cognovit, 
is  ruled  by  Lends  v.  Lord  Kaisinfftan.  The  attestation  required  li\'  the  act  consists  of 
only  two  things  :  viz.,  a  declaration  of  the  witness's  being  the  defendant's  attorney, 
and  a  statement  that  he  subscribes  as  such  attorney  (see  10  M.  ife  VV.  683).  1  he  rest 
is  matter  which  need  not  be  stated  ;  for  instance,  though  the  attorney  must  be  on  the 
roll  of  a  superior  court,  &c.,  that  need  not  be  made  part  of  the  attestation.  In  this 
case  the  declaration  of  being  the  defendant's  attorney  occurs  in  the  unnecessary  portion 
of  the  attestation. 

Parke,  B.  1  remain  of  the  opinion  which  I  expressed  in  Hibhert  v.  Barton,  that 
in  this  section  the  Legislature  requires  a  definite  thing  to  be  done,  namely,  the  sub- 
scribing of  the  name  of  the  attorney  to  the  due  execution  of  the  instrument,  which 
is  directed  to  be  done  by  a  memorandum  of  attestation,  in  which  he  is  both  to  declare 
himself  the  attorney  of  the  party  executnig  the  instrument,  and  to  state  that  he  sub- 
scribes as  such  attorney.  No  precise  form  of  words  has  been  rendered  necessary  for 
this  purpose  by  the  act,  and  this  instrument  sufficiently  shews  that  Balden  was  attorney 
for  the  defendant,  and  subscribed  as  such. 

ALDEK80N,  B.,  and  RoLFE,  B.,  concurred. 

The  rule  was  made  absolute  on  the  merits,  the  defendant  undertaking  to  bring  no 
action,  and  the  cognovit  to  stand,  being  well  attested. 

[212]     Keports   of   Cases    Argued    and   Determined    in    the    Courts    of 
Exchequer  and  Exchequer  Chamber,  Hilary  Term,  10  Victorle. 

Chilton  v.  The  London  and  Croydon  Railway  Company.  Jan.  20,  1847. — By 
b  Will.  4,  c.  X.,  (local),  the  London  and  Croydon  Railway  Company  was  incorpo- 
rated. By  s.  106,  they  were  authorized  to  make  bye-laws  for  the  good  government 
of  their  affairs,  for  regulating  their  proceedings,  and  for  the  management  of  the 

(c)  6  Dowl.  P.  C.  296.  See,  on  the  same  rule,  Fisher  v.  Bapanicolas,  2  C.  &  M. 
215  ;  4  Tyr.  44. 
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uudertakiiig,  and  of  the  officers  and  servants  of  tlie  Conii)any  in  all  respects, 
"and  to  impose  and  inflict  such  reasonable  Knes  and  forfeitures  upon  all  persons 
offending  against  the  same  as  to  the  said  Conipan\'  shall  seem  meet,  not  exceeding 
the  sum  of  £;")  for  each  ofl'ence;"  such  bye-laws  to  be  "binding  upon  and  be 
observed  by  all  parties,"  provided  they  were  not  repugnant  to  the  laws  of  England, 
or  the  directions  of  the  act.  By  s.  148,  the  Company  were  empowered  to  make 
ordeis  for  regulating  the  travelling  upon  and  use  of  the  lailway,  and  for  or 
relating  to  travellers  passing  thereon  i  such  orders  and  regulations  to  be  binding 
upon  such  travellers,  on  jiain  of  forfeiting  and  pa_ving  a  sum  not  exceeding  £5, 
which  the  Company  shall  attach  to  a  default.  By  s.  16.3,  penalties  and  forfeitures 
imposed  by  the  act,  or  by  any  bye-law,  order,  or  rule  made  in  pursuance  thereof, 
might  be  recovered  in  a  suramaiT  way  by  adjudication  of  justices,  one  half  the 
penalty  to  go  to  the  informer,  and  the  other  half  to  the  Company.  By  s.  16.5, 
any  officer  or  agent  of  the  Company  may  seize  and  detain  any  person  whose  name 
and  residence  should  be  unknown  to  such  officer  or  agent  who  shall  commit  any 
offence  against  the  act,  and  may  convey  him  &c.  before  a  justice  without  any 
waiTant  or  other  authority  than  that  act.  The  Company  made  a  bye-law,  under 
their  common  seal,  by  which  each  passenger,  not  producing  or  delivering  up  his 
ticket  on  leaving  the  Company's  premises,  was  required  to  pay  the  fare  from  the 
place  whence  the  train  originally  started  : — Held,  that  this  was  not  a  bye-law 
imposing  a  "  penalty  or  forfeiture;"  so  that  the  non-production  of  a  ticket  on 
leaving  the  Company's  premises,  and  the  refusal  to  pay  the  fare  from  the  place 
from  which  the  train  originally  started,  diil  not  authorize  the  ari'est  of  the 
passenger. —Semble,  the  only  power  to  apprehend  given  by  sect.  165,  is  for  an 
offence  against  the  act  itself. — Quaere,  whether  the  bye-law  was  reasonable. 

[S.  C.  5  Railw.  Cas.  4;  16  L.  J.  Ex.  89;  11  Jur.  149.  Discussed,  I^roivn  v.  Ch-eaf 
Eastern  Railway  Companv,  1877,  2  Q.  B.  D.  406;  London,  Brighton  and  South  Goad 
Railway  Company  v.  IFaison,  1878,  3  C.  P.  D.  434  :  affirmed  4  C.  P.  D.  118.] 

Trespass.  The  declaration  alleged,  that  the  defendants  assaulted  the  plaintitl', 
gave  him  into  custody  of  a  [213]  peace-officer,  and  caused  him  to  be  conveyed  in  the 
said  custody  along  divers  highways  to  a  police-station,  and  then  caused  him  to  be 
imprisoned  therein  for  twelve  hours,  &c. 

Plea.  That  before  and  at  the  time  of  the  committing  of  the  alleged  trespass  in  the 
declaration  mentioned,  the  said  London  and  Croydon  Railway  Company  had  made  and 
constructed  a  certain  railway,  with  the  appurtenances,  for  the  carriage  and  conveyance, 
by  the  .said  London  &c.  Com])any,  of  passengers  from  a  certain  place,  to  wit,  Croydon, 
to  a  certaJTi  other  place,  to  wit,  London,  under  and  by  virtue  of  a  certain  act  of  I'arlia- 
nient  made  and  passed  in  the  Kfth  year  of  King  William  the  Fourth  (i-cciting  the  title 
of  this  act  and  of  several  other  acts  relating  to  the  Company).  And  the  -said  defendants 
further  say,  that,  after  the  said  making  the  said  laiUvay  as  aforesaid,  and  after  the 
making  and  passing  of  a  certain  other  act  of  Parliament  made  and  passed  in  the  fourth 
year  of  the  reign  of  her  now  Majesty,  intituled  "An  Act  for  regulating  Railways" 
(3  &  4  Vict.  c.  97),  and  long  before  the  day  of  the  committing  of  the  alleged  trespasses  in 
the  said  declaration  mentioned,  to  wit,  on  &c.,  the  said  London  iVc.  Company,  under  and 
by  virtue  and  in  puisuancc  of  the  powers  and  authoi-ities  in  that  Ijelialf,  given  to  them 
by  the  said  acts  of  Parliament  in  that  behalf,  <luly  made  and  reduced  into  writing 
under  their  common  seal,  under  and  liy  virtue  of  those  acts  in  that  behalf,  the  following 
orders  and  regulations  for  regulating  the  travelling  upon  and  use  of  the  said  iiOndon 
and  Croydon  Railway,  and  the  times  when  the  same  should  be  o])cn  for  use,  and  for 
or  relating  to  travellers  passing  upon  the  said  r'ailway,  and  for  regulating  the  passing 
upon,  using,  or  working  the  .said  London  and  Croydon  Hallway,  and  other  works  by 
the  said  acts  of  the  said  1/ondon  and  Croydon  Railway  Cora|)any  in  that  behalf 
authorized,  or  in  anywise  relating  thereto  lespectively,  that  is  to  say  : — "  No  passenger 
will  be  allowed  to  take  his  seat  in  or  upon  any  of  the  Company's  carriages,  or  to  travel 
[214]  therein  upon  the  said  railway,  without  haying  first  booked  his  place  and  paid 
his  fare.  Each  passenger  booking  his  place  will  be  furnished  with  a  ticket,  which  he 
is  to  shew  when  required  by  the  guard  in  charge  of  the  train,  and  to  deliver  up  before 
leaving  the  Company's  premises,  upon  demand,  to  the  guard  or  other  servant  of  the 
Company  duly  authorized  to  collect  tickets.  Each  passengci'  not  producing  ordclivering 
up  his  ticket  will  be  required  to  pay  the  fare  from  the  place  whence  the  train  originally 
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started."  And  the  said  defeiidant.s  farther  say,  that  the  said  orders  or  regulations 
were,  in  pursuance  of  the  said  act  of  the  fourth  year  of  the  reign  of  her  now  Majesty, 
to  wit,  on  &c.,  duly  laid  before  the  Lords  of  the  Committee  of  her  now  Majesty's 
Privy  Council,  appointed  for  trade  and  foreign  plantations,  and  that  the  said  Lords, 
to  wit,  on  the  day  and  yeai'  last  aforesaid,  duly  signified  to  the  said  London  ifec.  Com- 
pany their  approbation  of  the  said  orders  and  regulations.  And  the  said  defendants 
further  say,  that  before  and  on  the  day  and  at  the  time  of  the  committing  of  the  said 
alleged  trespasses,  the  said  orders  and  regulations  so  approved  as  aforesaid  were  printed, 
published,  and  painted  on  boards,  and  fixed  and  continued  on  the  fronts  and  conspicuous 
parts  of  the  London  toll-houses  or  stations  of  the  said  London  and  Croydon  Railway 
Company  hereinafter  mentioned,  and  the  several  other  toll-houses  of  and  belonging 
to  the  said  London  &c.  Company,  and  on  all  other  buildings  or  places  at  which  any  rates 
or  tolls  were,  during  all  the  time  aforesaid,  collected  or  paid  under  or  by  virtue  of  the 
said  act  of  the  said  fifth  year  of  the  reign  of  his  said  Majesty  King  William  the  Fourth. 
And  the  said  defendants  further  say,  that  the  said  orders  and  regulations  were,  before 
and  during  all  the  time  in  the  said  declaration  in  that  behalf  mentioned,  and  from 
thence  hitherto  have  been,  and  still  are,  and  continue  to  be,  sanctioned  and  approved 
of  by  the  said  Lords  of  the  said  Committee  of  her  Majesty's  Privy  Council,  and  in 
full  force  and  eflect,  and  unqualified  and  unrepealed.  And  the  said  defendants  further 
say,  that,  under  and  by  virtue  [215]  of  the  said  acts  of  Parliament  of  the  said  London 
&c.  Company  in  that  behalf,  and  before  and  on  the  day  and  at  the  time  of  the  com- 
mitting the  said  alleged  trespass  in  the  said  declaration  mentioned,  an  account  or  list 
of  the  several  rates  and  tolls,  and  of  the  toll  or  fare  of  Is.  3d.  hereinafter  mentioned, 
which  the  said  Ijondon  &c.  Company  during  that  time  directed  and  appointed  to  be 
taken,  and  which  were  payable  by  virtue  of  the  said  act  of  the  fifth  year  of  the  reign 
of  his  Majesty  King  William  the  Fourth,  was  painted  on  boards,  and  affixed  to  and 
upon  and  continued  upon  the  toll-house  or  station  of  the  said  London  &c.  Company, 
at  London  aforesaid,  on  a  conspicuous  place  there,  and  in  large  and  legible  characters, 
and  also  upon  every  other  toll-house  and  building  at  which  the  said  rates  and  tolls 
by  the  said  acts  of  the  said  London  &c.  Company  in  that  behalf  were  and  ai'e  authorized 
to  be  collected  and  received,  and  on  conspicuous  parts  thereof,  and  in  large  and  legible 
characters  ;  and  the  defendants  further  say,  that,  before  and  on  the  day  and  at  the 
time  of  the  committing  &c.,  and  from  thence  hitherto,  the  said  fare  or  toll,  to  wit, 
of  Is.  ;5d.,  was  and  is  the  regular  fare  directed  and  appointed  to  be  taken  by  the  said 
London  &c.  Company,  and  payable  under  and  within  and  by  virtue  of  the  said  act  of 
Parliament  of  the  fifth  year  of  the  reign  of  his  said  Majesty,  and  a  proper  and  reasonable 
fare,  for  the  conveyance  of  passengers  then  or  now  travelling,  or  for  being  conveyed, 
from  the  said  toll-house  or  station  at  Croydon  aforesaid  to  the  said  toll-house  or  station 
at  London  aforesaid,  upon  and  along  or  by  means  of  the  said  London  &c.  Eailway,  in 
and  by  first-class  carriages  of  and  belonging  to  the  said  London  &c.  Company  ;  and  the 
said  defendants  further  say,  that  the  said  London  &c.  Company,  befoi'e  and  on  the  day 
and  at  the  time  of  the  committing  &c.,  carried  and  conveyed  on  and  upon  and  along 
and  by  means  of  the  said  Ijondon  &c.  Railway,  and  in  and  by  certain  carriages  and 
engines  of  and  belonging  to  the  said  London  &c.  Company  respectively,  all  such 
passengers  as,  [216]  during  the  time  aforesaid,  oflfered  themselves  to  the  said  London 
&c.  Company  for  that  purpose  at  and  for  the  rates  and  fares  aforesaid,  and  subject  to 
the  said  orders  and  regulations  so  approved  and  sanctioned  as  aforesaid  ;  and  the  defen- 
dants further  say,  that  the  said  London  &c.  Company,  during  all  the  time  aforesaid, 
and  for  divers,  to  wit,  twenty  minutes  before  the  starting  of  every  train  of  the  London 
&c.  Company  from  every  toll-house  of  the  said  London  ifec.  Company,  and  of  the 
particular  train  hereinafter  mentioned,  were  ready  and  willing  and  off'ei'ed  to  issue 
and  deliver  to  the  said  plaintiff,  and  to  all  and  every  of  such  passengers  as  aforesaid, 
and  did,  during  all  the  time  aforesaid,  and  do  still,  issue  and  deliver  to  all  such 
passengers  as  aforesaid  who  would  or  will  accept,  receive,  or  apply  for  the  same,  a 
certain  railway  ticket,  to  wit,  a  railway  ticket  describing  and  directing  the  particular 
train,  and  the  class  of  carriage,  and  the  place  or  toll-house  from  which  such  passenger 
as  aforesaid  was  or  intended  or  entitle<l  to  travel  as  aforesaid,  and  the  fare  paid  by 
such  passenger  as  aforesaid,  by  and  for  the  purpose  of  the  said  ticket's  being  produced 
or  delivered,  upon  request  as  aforesaid,  by  such  passenger  .as  aforesaid,  to  any  servant 
of  the  said  London  and  Croydon  Railway  Company  duly  authorized  in  that  behalf, 
under  and  in  compliance  with,  and  by  virtue  of,  the  said  orders  and  regulations  so 
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made  and  approved  of  in  that  behalf  as  aforesaid.     And  the  said  defendants  further 
say,  thai,  just  licfore  the  said  time  in  the  said  declaration  mentioned,  to  wit,  on  the 
day  and  year  in  the  declaration  mentioned,  a  certain  railway  train  of  the  said  London 
&c.  Company,  consisting   of   an  engine    and    divers   first-class   and   other   carriages 
of  the  said  London  &c.  Company,  for  the  conveyance  of  passengers  thereby,  under 
and  by  virtue  of  the  said  acts  of  Parliament  in  that  behalf,  from  Croydon  aforesaid  to 
London  aforesaid,  originally  started  from  the  said  toll-house  or  station  of  the  said  London 
<fcc.  Company  at  Croydon  aforesaid  for  London  aforesaid,  and  then  proceeded  fiom 
[217]  the  said  Croydon  toll-house  to  divers  intermediate  toll-houses  or  stiitions  of  the 
said  London  &c.  Company,  and  then  from  thence  to  London  aforesaid,  along  and  upon 
and  by  means  of  the  said  London  and  Cro3^don  liailway  :  and  the  said  defendants 
further  say,  that  the  plaintitt'  became  and  w;is  a  passenger  in  and  by  the  .said  train  of 
the  London  &c.  Company  in  a  certain  first-class  carriage  thereof,  and  was  conveyed 
and  tiavelled  upon  and  along  and  used  the  said  railway  and  first-class  carriage  and 
engine  of  the  said  London  itc.  Company,  as  a  passenger  to  the  said  London  toll-house 
or  station  of  the  said  London  &c.  Company  ;  and  the  said  defendants  further  say,  that 
when  the  .said  train  arrived,  and  whilst  it  continued  at  the  said  London  toll-house  or 
station  of  the  said  London  &c.  Company,  at  London  aforesaid,  to  wit,  on  itc,  and  just 
before  the  committing  of  the  said  alleged  trespasses,  and  whilst  the  said  plaintiff',  as 
such  passenger  as  aforesaid,  was  then  occupying  the  first-class  cari-iage  of  the  said 
London  ifcc.  Company,  and  before  he  left  the  said  London  &c.  Company's  premises, 
one  K.  Ci.,  then  and  still  being  the  servant  of  the  said  Company  in  that  behalf,  and 
duly  authorized  to  collect  the  said  railway  tickets  on  the  arrival  of  the  said  train  at 
the  last-mentioned   toll-house  or  station   from  the  said    passengers,   demanded   and 
requested  of  and  from  the  said  plaintiff,  as  such  passenger  as  aforesaid,  his  said  railway 
ticket,  so  required  to  be  produced  and  delivered  up  as  aforesaid  ;  yet  the  said  plaintiff 
did  not  nor  would,  when  requested  so  to  do,  or  at  any  other  time,  produce  or  deliver 
up  to  the  said  K.  Ct.  such  railway  ticket  as  aforesaid,  or  any  other  ticket  whatever:  . 
and  thereupon  the  said  defendant,  J.  S.,  then  and  still  being  the  duly  authorized 
officer  and  agent  of  the  said  London  &c.  Comp.my  in  that  behalf,  then  and  there 
requested  of  him  the  said  plaintiff  to  pay  to  'lim  the  said  defendant,  J.  S.,  for  and  on 
behalf  of  the  said  London  &c.  Company,  the  said   fare  of    Is.  3d.,  being  the  said 
reasonable  and  proper  fare  from  the  said  toll-[218]-honse  at  Croydon  aforesaid,  whence 
the   .said    train    originally   started   as   aforesaid  to   London  aforesaid ;    but  the  said 
plaintiff,  although  he  had  during  all  the  time  aforesaid  had  notice  of  the  said  several 
premises,  and  was  then  aiul  there  shewn  a  copy  of  the  said  orders  and  regulations, 
did  not  iioi'  would  produce  or  delivei'  up  such  railway  ticket  as  aforesaid,  or  any  other 
ticket,  or  pay  the  said  fare  of  is.  .'5d.  so  payable  as  aforesaid,  when  so  re(|uestcd  as 
aforesaid,  oi' at  any  time  before  or  since;  whereupon,  and  by  reason  of  the  premises, 
and  by  virtue  of  the  said  acts  of  the  said  London  itc.  Company  in  that  behalf,  and 
because  the  s.iid  plaintiti's  name  and  residence  was,  before  and  at  the  said  time  when 
&c.,  unknown  to  the  said  defendant,  J.  S.,  he  the  said  defend.uit,  J.  S.,  as  the  officer 
and  duly  authorized  agent  in  that  behalf  of  the  .said  London  &c.  Company,  and  the 
said  liOndon  &c.  Company,  by  and  through  the  said  defendant,  J.  S.,  as  their  officer 
and   agent  as   aforesaid,   committed  the  alleged  trespasses  in   the  said   declaration 
mentioned,  and  not  otherwise,  as  they  lawfully  might  for  the  cause  aforesaid,  doing 
no  uiuieccssary  damage  and  using  no  unnecessary  violence  or  delay  on  that  occasion. 
Verification. 

Replication.  The  plaintiff  says,  that,  although  true  it  is  that  at  the  said  time  in 
the  said  ])lea  in  that  behalf  mentioned  he  was  a  passenger  in  the  said  tirst-class 
carriage  in  the  said  plea  mentioned,  in  and  by  the  said  train  of  the  said  Company  in 
the  said  plea  mentioned,  which  so  originally  started  from  the  said  toll-house  or  station 
of  the  said  Company  at  Croydon  aforesaid,  for  London  aforesaid,  as  in  the  said  plea 
mentioned;  yet  the  saiil  plaintilf  .says,  that  at  the  said  time  when  he  was  such 
passenger,  he  was  not  in  or  by  such  train  a  passenger  from  the  said  toll-house  or 
station  of  the  said  Company  at  Croydon  aforesaid,  and  that  at  the  said  time  he  was 
conveyed  in  and  travelled  upon  and  along  the  said  railway',  and  used  the  said  railway 
and  the  said  tirst-class  carriage  and  engine  of  the  said  Company  as  [219]  in  the  said 
plea  mentioned,  he  wiis  not  conveyed,  nor  did  he  travel  upon  or  along,  nor  did  he  use 
the  saiil  railway  or  the  said  tirst-class  carriage  or  engine  of  the  said  Company,  as  a 
[)assenger  from  the  said  Croydon  station  or  toll-house  to  the  said  London  tollhouse  or 
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station  ;  but,  on  the  contrary  thereof,  the  plaintift'  says,  that  at  the  said  time  when  he 
was  such  passenger  in  such  tirst>class  carriai^e  in  and  by  such  train,  and  at  the  said 
time  when  he  was  so  conveyed  and  travelled  upon  and  used  the  said  railway  carriage 
and  engine,  he  was  a  passenger  by  such  first-class  carriage  in  and  by  such  train,  and 
was  conveyed  and  ti'avelled  upon  and  Hsed  the  said  railway,  from  a  station  or  toll- 
house of  the  said  Company  at  Sydenham,  to  the  said  station  or  toll-house  of  the  said 
Company  at  London,  the  said  station  or  toll-house  at  Sydenham  being  a  station  or 
toll-house  lying  between  the  said  station  or  toll-house  at  Croydon  and  the  said  station 
or  toll-house  at  London,  and  being  a  station  or  toll-house  less  distant  than  the  said 
station  or  toll-house  at  Croydon  from  the  said  station  or  toll-house  at  London ;  and 
the  plaintiff  says,  that,  just  before  the  said  time  when  he  became  such  passenger  as 
aforesaid,  to  wit,  on  &c.,  he  took  his  seat  in  the  said  first-class  carriage  at  the  said 
station  or  toll-house  of  the  said  Company  at  Sydenham  ;  and  the  plaintiff  further  says, 
that  just  before  the  said  time  when  he  so  took  his  seat  at  the  said  station  or  toll-house 
of  the  said  Company  at  Sydenham,  to  wit,  on  &g.,  he  booked  his  place,  pursuant  to 
the  said  bye-law  in  that  behalf,  as  a  passenger  by  a  first-class  carriage  in  and  by  the 
said  train,  from  the  said  station  or  toll-house  at  Sydenham  aforesaid  to  the  said  station 
or  toll-house  at  London  ;  and  the  plaintiff  further  says,  that,  at  the  said  time  when  he 
so  booked  his  place,  the  said  Company  demanded  of  him,  and  he  then  paid  to  the  said 
Company,  and  the  said  Company  then  received  of  him,  the  sum  of  Is.,  as  and  for  and 
being  his  fare  for  travelling  in  such  first-class  carriage  from  the  said  station  or  toll- 
house at  Sydenham  to  the  said  station  or  toll-[220]-house  at  London  ;  and  the  plaintiff 
further  says,  that,  at  the  same  time  when  he  booked  his  place  and  paid  his  said  fai'e, 
he  was  furnished  by  the  said  Company  with,  and  then  took  from  the  said  Company 
and  had,  a  ticket,  pursuant  to  the  .said  bye-law  of  the  said  Company  in  that  behalf ; 
and  the  plaintiff  further  says,  that  the  said  ticket,  at  the  said  time  of  his  being  so 
furnished  therewith,  and  of  his  taking  and  having  the  same  as  aforesaid,  contained 
the  words  following,  that  is  to  say  : — "First  Class.  Croydon  Railway.  Sydenham  to 
London.  This  ticket  must  be  presented  open  to  the  conductor  on  arrival,  or  otherwise 
the  fare  must  be  paid."  And  the  plaintiff'  further  says,  that  before  the  arrival  of  the 
said  train  at  I^ondon,  and  before  the  said  ticket  was  so  demanded  and  requested  of 
him  as  in  the  said  plea  mentioned,  to  wit,  on  &c.,  he,  the  said  plaintiff',  accidentally 
lost  the  said  ticket,  and  by  reason  and  in  consequence  thereof,  he,  the  said  plaintiff', 
could  not  produce  or  deliver  up  to  the  said  R,  G.  the  said  ticket  when  requested  so  to 
do,  as  in  the  said  plea  mentioned.  And  the  said  plaintiff  further  says,  that,  at  the 
said  time  of  the  making  of  the  said  request  bj'  the  said  J.  S.  to  the  said  plaintiff  to 
pay  to  the  said  J.  S.  the  said  sum  of  Is.  3d,,  the  plaintiff"  was  ready  and  willing,  and 
then  tendered  and  offered  to  the  said  J.  S.,  to  pay  to  the  said  J.  S.  the  sum  of  Is.  as 
and  for  the  fare,  and  the  said  sum  of  Is.  then  and  there  being  the  proper  fare,  of  the 
said  plaintiff  for  and  in  respect  of  his  having  so  travelled  in  such  iirst-class  carriage  in 
and  by  the  said  train,  and  having  been  so  conveyed  upon  and  having  so  used  the  said 
railway  engine  and  carriage,  from  the  said  station  or  toll-house  at  Sydenham  aforesaid 
to  the  said  station  or  toll-house  at  London  aforesaid  ;  of  all  which  premises  in  this 
replication  mentioned,  the  said  Company  and  the  said  J.  S.,  before  and  at  the  said 
time  of  the  committing  &c.,  had  notice. 

Rejoinder.  The  defendants  say,  that  the  said  J.  S.  had  not,  before  or  at  the  said 
time  of  the  committing,  &c.  due  [221]  or  proper  notice  that  the  said  plaintiff  was  a 
passenger  in  and  by  such  train,  or  was  conveyed  or  tiuvelled  upon  or  used  the  said 
railway,  from  the  said  station  or  toll-house  of  the  said  Company  at  Sydenham  afore- 
said, or  that  he  booked  his  place  from  the  said  station  or  toll-house  at  Sydenham 
aforesaid,  or  that  the  said  plaintiff  had  paid  to  the  said  Company  the  sum  of  Is.  as 
and  for  his  said  fare  for  travelling  in  such  first-class  carriage  from  the  said  station  or 
toll-house  at  Sydenham  aforesaid,  or  that  the  said  plaintiff  had  received  any  such 
ticket  as  in  the  said  replication  mentioned,  in  manner  and  form  as  the  said  plaintiff 
hath  above  in  his  said  replication  in  that  behalf  alleged  :  concluding  to  the  country. 

Special  demurrer,  assigning  for  cause,  that  the  rejoinder  states  that  the  defendant, 
Smith,  had  not  due  or  proper  notice  of  the  matters  in  the  rejoinder  in  that  behalf 
mentioned,  whei'eas  the  notice  traversed  by  the  rejoinder  was  immaterial  and  not 
properly  traversable,  and  that  the  rejoinder  is  otherwise  insufficient.  Joinder  in 
demurrer. 

The  plaintiff's  points  for  argument  were,  that  the  rejoinder  raised  an  issue  wholly 
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immaterial  to  the  merits  ;  that  the  fact  of  the  defendants  not  having  had  such  notice 
as  is  mentioned  in  the  said  rejoinder  would  not  authorize  them  to  commit,  or  justify 
them  in  committing,  the  trespasses  comphvined  of ;  that  the  plea  is  bad  in  substiince  ; 
that  the  orders  or  reguhitions  published  b\'  the  Company,  and  especially  that  part 
which  declares  that  each  passenger  not  producing  or  delivering  up  his  ticket  will  be 
required  to  pay  the  fare  from  the  place  whence  the  train  originally  started,  as  in  the 
plea  mentioned,  was  unreasonable  and  bad  in  law,  and  such  as  the  Company  were  not 
by  the  said  acts  of  Parliament,  or  any  or  either  of  them,  or  otherwise,  authorized  to 
make  ;  that  even  if  such  order  or  regulation  were  authorized  by  the  said  acts,  or  any 
or  either  of  them,  or  otherwise,  the  defendants  would  not,  by  any  law,  statute,  or 
otherwise,  be  authorized  or  empowered  to  commit,  or  justified  in  eom-[222]-mitting, 
the  trespasses  complained  of,  foi-  or  in  consequence  of  the  disobedience  or  non-observance 
of,  or  refusal  to  comply  with,  such  order  or  regulation  ;  that  even  if  the  defendants 
wei'e  justiKed  under  the  regulations  and  acts  of  Pailiament  in  taking  the  plaintiff 
before  a  justice  of  the  peace,  the  plea  does  not  shew  any  lawful  excuse  for  the  imprison- 
ment in  the  station-house  as  charged  in  the  declaration,  nor  any  reason  why  the 
plaintiff  should  not  have  been  taken  immediately  before  a  justice  of  the  peace.(a) 

(a)  5  Will.  4,  cap.  x.  (local  and  personal)^s  entitled  "An  Act  for  making  a  Rail- 
way from  Croydon  to  join  the  London  and  Greenwich  Railway  near  London." 

Sect.  1  incorporates  the  Company  by  the  name  of  "The  London  and  Croydon 
Railway  Company." 

Sect.  106  enacts,  that  the  said  Company,  at  some  general  or  special  general  meeting 
of  the  said  Company,  shall  have  full  power  and  authority,  from  time  to  time,  to  make 
such  bye-laws,  order-s,  and  rules,  as  to  them  shall  seem  expedient  for  the  good  govern- 
ment of  the  affairs  of  the  said  Company,  and  for  regulating  the  proceedings  and 
remunerating  and  reimbursing  the  expenses  of  the  said  directors,  and  for  the  manage- 
ment of  the  said  undertaking,  and  of  the  officers  and  servants  of  the  said  Company  in 
all  respects  whatsoever,  and  from  time  to  time  to  alter  or  repeal  such  bye-laws,  orders, 
and  rules,  or  anv  of  them,  and  to  make  others,  and  to  impose  and  inflict  such  reason- 
able fines  and  forfeitures  upon  all  persons  offending  against  the  same  as  to  the  said 
Company  shall  seem  meet,  not  exceeding  the  sum  of  £5  for  any  one  offence ;  such 
fines  and  forfeitures  to  be  levied  and  recovered  as  any  penalty  may  by  this  act  be 
levied  and  recovered  ;  which  said  bye-laws,  orders,  and  rules,  being  reduced  into 
writing  under  the  common  seal  of  the  said  Company,  and  printed  and  published  and 
painted  on  boards,  shall  be  hung  \ip  and  affixed,  and  continued  oti  the  front  or  other 
conspicuous  parts  of  the  several  toll-houses  to  be  erected  on  the  said  railway,  and 
other  buildings  or  places  at  which  any  rates  or  tolls  shall  be  collected  or  paid  under 
the  authority  of  this  act,  and  shall  from  time  to  time  be  renewed  as  often  as  the  same 
or  any  part  thereof  shall  be  obliterated  or  destroyed  ;  and  such  bye  laws,  or<lcrs,  and 
rules,  shall  be  binding  upon  and  be  observed  by  all  parties,  and  shall  be  sutlicient  in 
all  courts  of  law  or  eqnit}'  to  justify  all  persons  who  shall  act  under  the  same,  provided 
that  such  byelaws,  orders,  and  rules,  be  not  repugnant  to  the  laws  of  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  called  England,  or  to  any  directions  in 
this  act  contained  ;  and  all  such  bye-laws,  orders,  and  rules,  shall  be  subject  to  appeal 
in  manner  hereinafter  mentioned. 

Sect.  138  enacts,  that  if  any  person  shall  wilfully  pull  down,  deface,  or  destroy 
any  board  which  shall  have  been  set  or  put  up  or  atHxed  by  virtue  or  in  pursuance 
thereof,  or  any  stone  or  mark  set  up  to  denote  distance  on  the  said  railway,  or  shall 
actually  or  constructively  concur  or  aid  therein,  he  shall,  on  conviction,  forfeit  and 
pay  a  sum  not  exceeding  £5  for  everj'  such  offence. 

Sect.  1 4S  enacts,  that  it  shall  be  lawful  for  the  said  Company,  from  time  to  time, 
to  make  such  orders  and  regulations  as  they  shall  think  proper  for  regulating  the 
travelling  upon  and  use  of  the  said  railway,  and  the  times  when  the  same  shall  be 
open  for  use,  and  for  or  relating  to  travellers  or  carriages  passing  upon  the  said  lailwa}', 
and  for  or  relating  to  the  mode  or  means  by  which  the  speed  at  which  sucli  carriage 
shall  from  time  to  time  be  moved  or  propelled,  and  the  times  of  their  dc|)<vrture  and 
arrival,  and  the  loading  and  unloading  thereof  respectively,  and  the  weights  which 
they  shall  respectively  carry,  and  the  delivery  of  goods  and  other  things  which  shall 
be  conveyed  in  or  upon  such  carriage  ;  and  also  for  preventing  the  smoking  of  tobacco 
and  the  commission  of  any  other  nuisance  in  or  upon  any  such  carriages,  or  in  any  of 
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[223]  Peacock,  for  the  plaintiff,  in  suppoi-t  of  the  demurrer.  The  real  questions 
in  this  case  are,  first,  whether  the  bye-law  [224]  stated  in  the  plea  is  reasonable  and 
valid  :  and  secondly,  whether  the  arrest  and  imprisonment  of  the  plaintiff,  as  therein 
alleged,  are  justified. 

[225]  First,  the  bye-law  is  unreasonable  and  void  ;  for,  consistently  with  it,  a 
traveller  on  a  railway  might  pay  [226]  for  a  ticket  for  five  miles,  and  travel  that 

the  stations  or  premises  occupied  by  or  belonging  to  the  said  Company,  and  generally 
for  regulating  the  passing  upon,  using,  or  working  the  said  railway  and  other  works 
by  this  act  authorized,  or  in  anywise  relating  thereto  respectively  ;  and  all  such  orders 
and  regulations  shall  be  binding  upon  and  be  conformed  to  by  the  said  Company,  and 
by  all  owners  of  and  persons  having  the  care  or  conduct  of  such  carriages,  and  by 
all  persons  using  or  working  the  said  railway  and  other  work,  and  by  all  travellers 
and  passengers  passing  upon  the  said  railway,  upon  pain  of  forfeiting  and  paying  a  sum 
not  exceeding  £5,  which  the  said  Company  attach  to  any  such  default.  Provided 
always,  that,  in  every  case  of  infraction  or  uon-obsei'vance  of  any  such  rules  or  regula- 
tions which  shall  be  attended  with  danger  to  the  public  or  annoyance  to  travellers,  or 
which  shall  obstruct  or  hinder  the  said  Company  in  their  due  and  lawful  use  and 
working  of  the  said  railway,  it  shall  be  lawful  for  the  said  Company,  and  their  agents, 
summarily  to  interfere  to  obviate  such  danger,  or  to  remove  or  prevent  such  obstruc- 
tions, nui-sance,  or  hindrance. 

Sect.  163  enacts,  that  all  penalties  and  forfeitures  inflicted  or  imposed  by  this  act, 
or  by  virtue  of  any  bye-law,  order,  or  rule,  made  in  pursuance  thereof,  (the  manner 
of  levying  or  recovering  whereof  is  not  herein  otherwise  particularly  directed), 
may  in  cases  of  non-payment  thereof  be  in  a  summary  way,  by  the  order  and  adjudica- 
tion of  some  two  or  more  justices  of  the  peace  acting  within  their  jurisdiction,  on 
complaint  to  them  for  that  purpose  made,  and  afterwards  be  levied,  as  well  as  the 
costs  (if  any)  of  such  proceedings,  on  non-payment,  by  distress  and  sale  of  the  goods 
and  chattels  of  the  respective  offenders  or  persons  liable  to  pay  the  same,  by  warrant 
under  the  hands  and  seals  of  such  justices ;  and  the  overplus  (if  any)  of  the  monies  so 
raised  or  recovered,  after  discharging  such  penalty  or  forfeiture,  and  the  costs  and 
expenses  as  aforesaid,  shall  be  returned  on  demand  to  the  party  whose  goods  and 
chattels  shall  be  distrained  ;  all  which  penalties  and  forfeitures,  not  herein  directed 
to  be  otherwise  applied,  shall  be  paid,  one  moiety  to  the  informer  and  the  remainder 
to  the  .said  Company,  for  the  use  and  benefit  of  the  said  company,  unless  such  penalties 
or  forfeitures  shall  he  incurred  by  the  said  Company,  in  which  case  the  same  shall  be 
paid,  one  moiety  to  the  informer  and  the  remainder  to  the  overseers  of  the  poor  of 
the  parish,  township,  or  place  within  which  the  oftenee  shall  be  committed,  to  be 
applied  by  such  overseers  for  the  benefit  of  the  poor  of  such  parish,  township,  or  place  ; 
and  in  case  such  penalties  and  forfeitures  shall  not  be  forthwith  paid,  it  shall  be  lawful 
for  such  justices,  and  they  are  hereby  required,  to  order  the  offender  so  convicted  to 
be  detained  in  safe  custody  until  return  can  conveniently  be  made  to  such  warrant  of 
distress,  unless  such  ofl'ender  shall  give  sufficient  security  to  the  satisfaction  of  such 
justices  of  the  peace  for  his  appearance  before  such  justices,  or  before  some  other 
justices  of  the  peace  having  jurisdiction,  at  such  time  as  shall  be  appointed  for  the 
return  of  such  warrant  of  distress,  such  time  being  not  more  than  eight  days  from  the 
taking  of  such  security,  and  which  security  any  of  the  said  justices  are  hereby 
empowered  to  take  by  way  of  recognizance  or  otherwise  ;  but  if,  upon  the  return  of 
such  warrant,  it  shall  appear  that  no  sufficient  distress  could  be  had  whereupon  to 
levy  the  said  penalties  or  forfeitures,  and  such  costs  and  expenses  as  aforesaid,  and  the 
same  shall  not  be  forthwith  paid,  or  in  case  it  shall  appear  to  the  satisfaction  of  such 
justices  upon  the  confession  of  the  ofl'ender,  or  otherwise,  that  he  hath  not  sufficient 
goods  and  chattels  whereupon  such  penalties,  forfeitures,  costs,  and  expenses,  could 
be  levied  if  a  warrant  of  distress  should  be  issued,  such  justices  shall  not  be  required 
to  issue  such  warrant  of  distress,  but  they  are  hereby  required,  by  warrant  under  their 
hands  and  seals,  to  commit  such  offender  to  some  common  gaol  or  house  of  correction 
for  the  county  or  place  within  their  jurisdiction,  there  to  remain  for  any  time  not 
exceeding  three  calendar  months,  or  until  such  penalty  of  forfeiture  shall  be  paid  and 
satisfied,  together  with  all  costs  and  charges  attending  such  proceedings  as  aforesaid, 
to  be  ascertained  by  such  justices,  oi'  until  such  offender  shall  otherwise  be  discharged 
by  due  course  of  law. 
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(iistaiice  only,  to  the  knowledge  of  the  Company's  officer,  yet,  if  he  lost  his  [227] 
ticket  on  the  way,  might  be  compelled  to  pay  the  whole  rate  chargeable  from  the 
furthest  terminus  of  the  railway,  from  which  the  train  originally  started,  which  might 
be  two  hundred  miles  off,  and  a  large  sum.  Even  in  this  case,  the  Is.  originally  paid 
for  five  miles'  carriage  from  Sydenham,  and  the  Is.  3d  claimed  for  the  longer  distance 
from  Croydon,  together  exceed  the  ."id.  per  mile,  which,  by  sect.  127  of  the  act,  is  the 

Sect.  1G4  enacts,  that  in  all  cases  in  which  by  this  act  any  penalty  or  forfeiture 
is  made  recoverable  by  information  befoi'e  any  justice  of  the  peace,  it  shall  be  lawful 
for  the  justice  of  peace  before  whom  complaint  shall  be  made  for  any  offence  committed 
against  this  act,  or  against  any  bye  law,  order,  or  rule,  made  in  pursuance  hereof,  to 
summon  before  him  the  party  complained  against,  and  on  such  summons  to  hear  and 
determine  the  matter  of  such  complaint,  and  on  proof  of  the  oli'ence  to  convict  the 
oflender,  and  to  adjudge  him  to  pay  the  penalty  or  forfeiture  incurred,  and  to  proceed 
in  the  recovery  of  the  same,  although  no  information  in  writing  or  in  print  shall  have 
been  exhibited  before  such  justice  ;  and  all  such  proceedings  by  summons,  without 
information  in  writing  or  print,  shall  be  as  valid  and  efleotual  to  all  intents  and 
purposes  as  if  an  information  in  writing  or  print  had  been  exhibited. 

Sect.  1 6.5  enacts,  that  it  shall  be  lawful  for  any  officer  or  agent  of  the  said  Company, 
and  all  such  persons  as  he  shall  call  to  his  assistance,  to  seize  and  detain  any  person 
whose  name  and  lesidence  shall  be  unknown  to  such  officer  or  agent,  who  shall  commit 
any  offence  against  this  act,  and  to  convey  him,  with  all  convenient  dispatch,  before 
some  justice  for  the  count}'  or  place  within  which  such  oflence  shall  bo  committed, 
without  any  warrant  or  other  authority  than  this  act ;  and  such  justice  is  hereby 
empowered  and  required  to  proceed  immediately  to  the  hearing  and  determining  of 
the  complaint. 

Sect.  17G  enacts,  that,  in  all  cases  of  prosecution  for  offences  against  the  bye-laws, 
orders,  or  rules  of  the  said  Company,  the  production  of  a  written  or  printed  paper, 
purpoiting  to  be  the  bye-laws,  orders,  or  rules  of  the  said  Company,  and  authenticated 
\>y  having  the  common  seal  of  the  Company  affixed  thereto,  shall  l)e  evidence  of  the 
existence  and  of  the  due  making  of  such  bye-laws,  orders,  or  rules  :  and  it  shall  be 
sufficient  to  prove  that  a  printed  paper  or  printed  board,  containing  a  copy  of  such  of 
the  bye-laws,  orders,  or  rules,  as  shall  subject  any  person,  not  being  a  proprietor  of 
the  said  Company,  to  any  fine  or  penalty,  hath  been  affixed  and  published  in  manner 
by  this  act  directed,  and,  in  case  of  its  being  afterwards  displaced  or  damaged,  hath 
been  replaced  as  soon  as  conveniently  might  lie,  unless  proof  shall  be  adduced  by  the 
defendant  that  such  printed  paper  or  printed  board  is  not  a  copy  of  such  bye-laws, 
orders,  or  rules,  or  hath  not  been  duly  affixed  and  generally  contiiuied  in  mannei'  by 
this  act  directed. 

The  1  Vict.  c.  xx.,  intituled  "An  Act  to  enable  the  London  and  Croydon  liailway 
Company  to  provide  a  station  and  other  works  in  the  parish  of  St.  Olave,  in  the 
borough  of  Sonthwark,  in  the  county  of  Surrey,  and  to  amend  the  act  relating  to  the 
said  railway." 

Sect.  .31  enacts,  that  the  bye-laws,  orders,  and  rules  of  the  said  Company  made,  or 
hereafter  to  be  made,  by  virtue  of  this  or  the  said  first-recited  act,  being  i-ednced  into 
writing  under  the  common  seal  of  the  said  Company,  and  printed  and  ijublishcd,  shall, 
as  to  such  and  so  much  of  the  said  bye-laws,  orders,  and  rules  as  shall  be  of  a  public 
nature,  and  shall  relate  to  or  afl'ect  other  pensons  than  the  ofiicers  aTul  servants  of  the 
said  compaTiy,  be  painted  on  boards,  and  hung  up  and  affixed,  and  contiiuied  on  the 
front  or  other  conspicuous  parts  of  the  several  toll  houses  to  be  erected  on  the  said 
railway  and  other  buildings  or  places  at  which  iiuy  rates  or  tolls  shall  be  collected  or 
])aid  under  the  authority  of  this  or  the  said  recited  act  [viz.  .5  Will.  4],  and  sh.ill  from 
time  to  time  be  renewed  as  often  as  the  same  or  any  part  shall  be  obliterated  or 
destroyed,  and  such  bye-laws,  orders,  and  rules  shall  be  binding  upoii  and  be  observed 
by  all  parties,  and  shall  be  sufficient  in  all  courts  of  law  or  equity  to  justify  all  persons 
who  shall  act  under  the  same :  Provided  that  such,  bye-laws,  orders,  and  rules  be  not 
repugn.mt  to  tlic  laws  of  that  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  called  England,  or  to  any  directions  in  this  or  the  said  recited  act  contained  ; 
and  all  such  l)ye-iaws,  orders,  and  rules  shall  l)e  subject  to  appeal  in  maimer  in  the 
said  recited  act  mentioned  ;  provided  always,  that  no  such  bye  l.uvs,  ord(M-s,  or  rules 
so  made,  or  any  alteration,  amendment,  or  repeal  thereof,  shall  be  valid,  unless  the 
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utmost  the  Company  can  charge  each  passenger.  [Parke,  B.  The  ticket  might  be 
stolen  from  the  traveller,  without  his  default,  by  some  fellow  passenger  who  had  not 
got  one.]  The  record  admits  that  one  officer  of  the  Company,  namely,  the  guard  who 
accompanied  the  train,  knew  that  the  plaintiff  only  came  from  Sydenham.  [228] 
The  Company  might  station  servants  to  inspect  the  passengers'  tickets  before  they 
get  into  the  carriages  ;  but  no  bye-law  can  be  reasonable  by  which,  whether  the 
Company  knows  from  whence  the  passenger  has  travelled  or  not,  if  he  does  not  produce 
the  ticket,  he  shall  be  imprisoned.  [Alderson,  B.  Bye-laws,  printed  on  boards,  are 
put  up  at  the  statioii.s,  stating  that  officers  of  the  Company  are  not  to  take  fees.  Now 
if  bye-laws  thus  published  are  notice  to  passengers  and  the  public,  it  does  not  hurt 
your  argument,  for  it  is  important  that  the  public  should  be  acquainted  with  any 
penalty  or  remedy  for  extortion  by  an  officer.]  Again,  as  sect.  106  of  the  act  of 
Parliament  declai-es  on  what  subjects  bye-laws  may  be  made  by  the  Company,  they 
can  only  make  them  under  that  section,  and  lose  that  implied  power  to  make  them  on 
other  subjects,  which  they  would  otherwise  have  in  right  of  their  incorporation.  In 
Child  V.  Hudson's  Bay  Cmiipany  (2  P.  W.  207),  Lord  Macclesfield  says,  "  A  corporation 
has  an  implied  power  to  make  bye-laws  ;  but  where  the  charter  gives  the  Company  a 
power  to  make  bye-laws,  they  can  only  make  them  in  such  cases  as  they  are  enabled 
to  do  by  the  charter,  foi'  such  power  given  by  the  charter  implies  a  negative  that  they 
shall  not  make  bye-laws  in  any  other  cases."  (6)  [Parke,  B.  That  may  have  been  a 
correct  decision,  but  its  principle  was  not  adhered  to  in  the  House  of  Lords  in  Bex  v. 
Westwood  (7  Bing  1).]  Even  if  the  bye-law  be  reasonable,  the  Company's  power  to 
make  bye-laws  is  derived  from  sect.  106  of  5  Will.  4,  c.  x.,  but  that  enactment  does 
not  contemplate  more  than  the  management  of  the  Company's  affairs  and  servants. 
Nor  does  the  latter  part  of  it,  declaring  "  that  such  bye-laws  shall  be  binding  upon 
and  observed  by  all  parties,"  mean  to  impose  them  on  any  persons  other  than  the 
servants  of  the  Company.  The  object  is  not  to  prevent  fraud  on  the  pub-[229]-lic, 
but  to  serve  the  convenience  of   the  corporation  in  its   local  working.     Could  this 

same  respectively  shall  have  been  allowed  by  the  justices  of  the  peace  assembled  at 
any  general  or  quarter  sessions  of  the  peace  for  the  counties  of  Kent  and  Surrey,  or 
either  of  them,  or  by  her  Majesty's  justices  of  the  courts  of  Queen's  Bench  or  Common 
Pleas,  or  the  barons  of  her  Majesty's  Exchequer,  or  by  any  one  or  more  of  the  said 
justices  or  barons. 

The  2  Vict.  c.  xviii.,  intituled  "  An  Act  to  amend  and  enlarge  the  Powers  and 
Provisions  of  the  several  Acts  relating  to  the  London  and  Croj'don  Railway." 

Sect.  8  enacts,  that  no  bye-law  which  the  said  Company  may  have  heretofore  made 
under  the  authority  of  the  said  recited  acts  (except  such  as  relate  solely  to  the 
proprietors  or  directors  of  the  said  Company,  or  any  of  their  officers  or  servants), 
shall  be  valid  or  binding  for  a  longer  period  than  six  months  from  the  passing  of  this 
act,  nor  shall  any  bye-law  (except  as  aforesaid)  which  may  hereafter  he  made  by  the 
said  Company  be  valid  or  binding,  unless  the  same  shall  be  allowed  by  some  judge  of 
one  of  her  Majesty's  courts  of  record  at  AVestminster,  or  by  the  justices  assembled  at 
some  genei-al  or  quarter  sessions  of  the  peace,  &c. 

This  provision  has  been  repealed  by  the  Public  General  Act,  3  &  4  Vict.  c.  97, 
intituled  "An  Act  for  regulating  Railways."  Sect.  7  recites,  "That  v^fhereas  many 
railway  companies  are  or  may  hereafter  be  empowered  by  an  act  of  Parliament  to 
make  bye-laws,  orders,  rules,  or  regulations,  and  to  impose  penalties  for  the  enforce- 
ment thereof  upon  persons  other  than  the  servants  of  the  said  companies,  and  it  is 
expedient  that  such  powers  should  be  under  proper  control ; "  and  enacts,  "  that  true 
copies  of  all  such  bye-laws,  orders,  rules,  and  regulations,  made  under  any  such  powers 
by  every  such  company  before  the  passing  of  this  act,  certified  in  such  manner  as  the 
lords  of  the  .said  committee  of  her  Majesty's  privy  council  appointed  for  trade  and 
foreign  plantations  shall  from  time  to  time  direct,  shall  within  two  calendar  months 
after  the  passing  of  this  act  be  laid  before  the  Lords  of  the  said  committee,  and  that 
every  such  bye-law,  order,  rule,  or  regulation,  not  so  laid  before  the  Lords  of  the  said 
committee  within  the  aforesaid  period,  shall  from  and  after  that  period  cease  to  have 
any  force  or  effect,  saving  in  so  far  as  any  penalty  may  have  been  then  already  incurred 
under  the  same. 

{b)  See  this  passage  cited  by  Vaughan,  B.,  7  Bing.  32. 


16M.&W.230.        CHILTON    r.  THE    LONDON    AND   CROYDON    ELY.  CO.         1173 

bye-law  bind  strangers,  the  Company  would  have  power  to  make,  not  bye-laws,  but 
general  and  public  laws. 

But,  secondly,  the  acts  shew,  that,  supposing  the  bye-law  good,  the  Company 
could  not  imprison  for  the  breach  of  it,  but  only  for  breach  of  the  act.  Sect.  163 
directs,  that  "all  penalties  and  forfeitures  inflicted  or  imposed  by  the  act,  or  by 
virtue  of  any  bye-law  made  in  pursuance  thereof,  &c.  may,  in  case  of  non-payment 
thereof,  be  recovered  in  a  siimmarv  wa\'  b}'  order  of  two  or  more  justices  of  the  peace 
&c.,  one  moiety  of  such  penalty  or  forfeiture  to  be  paid  to  the  informer,  and  the  other 
moiety  to  the  Company,'  Ac.  Again,  sect.  165  authorizes  "any  othcer  or  agent  of 
the  Company  to  seize  and  detain  any  person,  whose  name  and  residence  shall  be 
unknown  &:c.,  who  shall  commit  any  offence  against  this  act,  and  to  convey  him,  with 
all  convenient  dispatch,  before  some  justice  for  the  county  or  place  within  which  such 
offence  shall  be  committed,  without  any  warrant  or  other  authority  than  this  act." 
The  mere  omission  to  produce  a  ticket  is  not  committing  any  "  offence  against  the 
act,"  though  destroying  boards,  &c.  put  up  by  the  Company  (a)  would  be.  Mere  acts 
of  omission  and  oliences  against  bye-laws  are  only  cognizable  by  a  proceeding  before 
justices  under  sect.  163,  which  gives  half  the  penalty  to  the  informer,  whereas  here 
the  Company  claim  the  whole  sum  of  Is.  3d.  for  themselves.  [Parke,  B.  It  is 
admitted  on  the  record,  that  Is.  was  paid  originally  for  the  ticket,  which  was 
afterwards  lost.] 

Kennedy,  for  the  defendants,  in  support  of  the  rejoinder.  Three  questions  arise 
in  this  case.  First,  have  the  defendants,  as  a  corporation,  power  to  make  bye  laws 
binding  on  [230]  strangers ;  Secondly,  if  they  have,  is  the  bye-law  in  question 
reasonable  ?  1  hirdly,  were  the  defendants  justified  in  arresting  the  plaintiff,  by 
either  statute  or  bye-law  ] 

On  the  first  point,  sect.  106  of  5  Will.  4,  c.  x.,  shews  that  this  Company,  being 
not  a  private  but  a  public  corporation,  in  whose  affairs  and  management  the  public  at 
large  has  an  inteiest,  had  power  to  make  bye-laws  binding  not  only  on  its  members 
and  servants,  but  on  strangers.  By  that  section,  the  Company  receive  "  power  to 
make  such  bye-laws  as  to  them  shall  seem  expedient  for  the  management  of  the  affairs 
of  the  Company,  and  that  such  bye-laws  shall  be  binding  upon  and  be  observed  by  all 
parties."  Sect.  176  of  that  act,  and  sect.  8  of  2  Vict.  c.  xviii.,  distinguish  between 
bye-laws  affecting  the  proprietois  of  this  Company  and  their  servants,  and  bye-laws 
affecting  the  public.  The  inference  is,  that  the  Company  has  power  to  make  laws 
binding  on  strangers.  By  sect.  7  of  3  &  4  Vict  c.  97,  a  public  general  act,  the 
legislature  considers  bye-laws  of  this  kind  as  affecting  the  public  at  large,  and  therefore 
requisite  to  be  laid  before  the  Board  of  Trade.  Secondly,  the  bye-law  is  reasonable. 
Unless  each  passenger  is  provided  with  a  ticket  at  the  place  at  which  he  enters  the 
railway  carriage,  and  is  bound  to  deliver  it  up  on  leaving  it,  great  confusion  and 
public  inconvenience  must  prevail.  Were  the  rule  otherwise,  the  servants  at  each 
station  or  terminus  must,  on  each  arrival  of  a  train,  inquire  from  each  passenger 
seeking  to  leave  the  station,  the  place  from  which  he  has  travelled  on  the  line  ;  and 
a  dispute  with  a  single  traveller,  whether  he  had  come  from  a  neighbouring  or  remote 
station,  would  delay  all  the  rest.  [Alderson,  B.  The  bye-law  was  intended  to  reach 
passengers  who  never  had  tickets.  The  check  on  fraud  should  be  Ijy  seeing  that  those 
who  get  into  the  carriages  at  the  stations  have  tickets.]  Lastly,  the  sum  which  the 
plaintiff  w;is  required  to  pay  was  not  by  way  of  a  fare  for  travelling,  but  of  a  penalty 
imposed  by  a  bye-law  made  in  pursuance  of  sect.  106.  The  implied  contract  between 
[231]  the  Company  and  each  traveller  is,  that  if  he  loses  his  ticket  he  agrees  to  pay 
a  line.  [Parke,  B.  The  plea  does  not  state  that  the  plaintiff  was  taken  for  the 
purpose  of  being  taken  before  a  magistrate.]  That  objection  is  not  open  on  general 
demurrer. 

Parke,  B.  Any  passenger  who  does  not  produce  a  ticket  at  the  end  of  his 
journey  may  have  l)roken  his  contract  with  the  Railway  Company,  and  be  liable 
to  pay  the  full  fare  from  the  most  remote  terminus.  But  how  is  the  Company  to  get 
that  fare?  for  it  certainly  is  not  a  "penalty"  or  "forfeiture"  recoverable  under 
sect.  163.  Then  what  "oti'ence  against  the  act"  is  it,  on  which  sect.  165  can  attach, 
so  as  to  authorize  an  officer  of  the  Company  to  take  a  party  before  a  magistrate  1 
The  breach  of  any  bye-law  of  the  Company  is  not  within  that  section.     This  bye-law 

(a)  See  ante,  s.  176  of  5  Will.  4,  c.  x.,  and  s.  31  of  1  Vict.  c.  xx. 
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may  be  iusutfieient,  it  not  having  made  a  traveller,  who  does  not  produce  his  ticket  at 
the  end  of  his  journey,  liable  to  a  penalty.  But  if  so,  it  should  be  amended  and 
approved  by  the  proper  authority.  It  appears  to  me  that,  under  this  plea,  the  sum 
demanded  of  the  plaintiff  was  a  fare,  and  not  a  penalty,  so  that  the  defendants  had  no 
right  to  seize  or  detain  him. 

Alderson,  B.  I  much  doubt  whether  a  party  can  be  apprehended  under  sect.  165, 
except  for  ofl'ences  against  the  act.  But  if  he  can,  the  sum  demanded  from  the 
plaintiff  was  not  a  penalty,  for  non-payment  of  which  he  was  liable  to  be  apprehended. 
It  may  be  very  reasonable  to  call  on  a  passenger,  under  these  circumstances,  to  pay 
the  full  fare  here  claimed.  The  only  question  here  is,  how  he  can  be  compelled  to 
pay  it. 

ROLFE,  B.  The  proceeding  to  imprison  the  plaintiff  must  have  been  under  sects. 
163  and  165,  because  he  did  not  pay  Is.  3d.  But  the  omission  to  pay  that  demand 
was  not  an  "  oHence  against  the  act."  It  may  be  reasonable  to  [232]  insist  that  the 
passenger  who  does  not  produce  his  ticket  at  the  end  of  his  journey  shall  pay  the  fare 
charged  from  the  most  remote  terminus,  for  no  other  may  be  ascertainable  by  the 
Company.  Pulling  down  boards  set  up  by  the  Company  under  sect.  138,  and  other 
injuries  to  their  property,  seem  to  me  to  be  offences  against  the  act,  for  which  parties 
are  liable  to  be  taken  before  magistrates  under  sect.  165. 

Platt  B.  No  section  gives  any  power  of  apprehending  a  party  for  breach  of 
a  bye-law.  That  power  is  confined  by  the  legislature  to  cases  where  an  offence  is 
committed  against  the  act  of  Parliament,  or  where  that  act  has  itself  imposed  a 
penalty. 

Judgment  for  the  plaintiff. 


Price  v.  Price.  Jan.  12,  1847. — Debt  for  money  lent,  and  on  an  account  stated. 
Plea,  as  to  £100,  parcel,  &c.,  that  after  that  sum  had  become  due,  and  before  the 
commencement  of  this  suit,  the  defendant  made  his  promissory  note  for  the  pay- 
ment to  the  plaintiff's  order  of  £100,  six  months  after  date,  and  delivered  the 
same  note  to  the  plaintiff,  who  then  took  and  received  the  same  for  and  on 
account  of  the  said  sum  of  £100,  parcel,  &c.,  and  the  causes  of  action  in  respect 
thereof : — Held  bad,  on  general  demurrer,  for  not  averring  that  the  note  was  still 
running,  or  that  it  had  been  indorsed  over  by  the  plaintiff'. — Semble  the  plea  was 
not  bad  for  not  averring  distinctly  that  the  note  was  delivered  by  the  defendant, 
as  well  as  accepted  by  the  plaintiff,  for  and  on  account  of  the  debt. 

[S.  C.  4  D.  &  L.  537  ;  16  L.  J.  Ex.  99.     Followed,  Natimal  Savings  Bank 
Association  v.  Tranah,  1867,  L.  R.  2  C.  P.  558.] 

Debt  by  the  plaintiff  as  payee,  against  the  defendant  as  maker,  of  a  promissory 
note  for  £100,  made  on  the  21st  of  November,  1840,  and  payable  at  six  months' 
date.     There  were  also  counts  for  money  lent,  interest,  and  on  an  account  stated. 

Plea,  as  to  £100,  parcel  of  the  monies  in  the  second,  third,  and  last  counts  men- 
tioned ;  that,  after  the  said  sum  of  £100  had  become  due,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on,  itc,  the  defendant  made  his  promissory  note  in  writing, 
for  the  payment  to  the  order  of  the  plaintiff'  of  £100  at  six  months  after  date,  and 
delivered  the  same  note  to  the  plaintifi,  who  then  took  and  received  the  same  for  and 
on  account  of  the  said  sum  of  £100,  [233]  parcel,  &c.,  and  the  causes  of  action  in 
respect  thereof.     Verification. 

Replication,  that  the  said  period  of  six  months,  specified  in  the  said  promissory 
note  in  the  plea  mentioned,  expired  before  the  commencement  of  this  suit,  and  the 
said  note  became  then  and  thereupon,  and  before  the  commencement  of  this  suit,  to 
wit,  on  &c.,  payable  according  to  the  tenor  and  eft'ect  thereof,  yet  the  defendant  hath 
not  paid  the  same  or  any  part  thereof. 

Special  demurrer,  assigning  for  causes,  that  the  said  replication  does  not  shew 
that  the  plaintiff  was  interested  in  or  entitled  to  receive  payment  of,  or  that  he  held, 
the  said  promissory  note  in  the  said  plea  mentioned,  at  the  time  of  the  commencement 
of  this  suit ;  and  that  it  is  consistent  therewith  that  the  same  promissory  note  may 
have  been  indorsed  away,  and  may  be  payable  to  some  person  other  than  the  plaintiff'; 
and  the  replication  does  not  shew  that  the  plaintiff  was  at  the  commencement  of 
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this  suit,  or  is,  entitled  to  receive   payment  of  the  said  promissory  note.     Joinder  in 
demurrer. 

The  case  was  argued  at  the  sittings  after  last  Michaelmas  Terra  (Dec.  5),  by 
Peacock,  in  support  of  the  demurrer.     This  replication  is  bad,  for  not  shewing 
that  the  plaintiflF  was  the  holder  of  the  note  at  the  time  of  the  commencement  of  the 
suit,  or  at  least  that  he  was  ready  and  willing  to  deliver  up  the  note  to  the  defonclant. 
[Parke,  B.     Ought  not  the  plea  to  have  shewn  that  the  bill  had  been  indorsed  over 
to  a  third  person,   if  the  fact  be   so?]     No;  it  is  a  fact  which  is  in  the  plaintifl's 
knowledge,  and  not  in  that  of  the  defendant,  whether  the  plaintiff  has  negotiated  the 
bill  or  not.     In  Kearslake  v.  Morgan  (.5  T.  K.  51.3),  where  the  defcmlaiit,  the  payee  of 
a  proraissoi'v  note,  pleaded  to  an  action  for  goods  sold  and  delivered,  that  he  indorsed 
the  note  to  the  plaintiff  "  for  [234]  and  on  account  of "  the  debt  claimed  in  the  action, 
this   was  held  to  be  a  sufficient  plea,  without  an  averment  that  the   plaintiff  had 
indorsed  it  over.     If  the  defendant  is  bound  to  aver  that  fact,  he  is  bound  also  to 
prove  it ;  yet  he  may  have  no  knowledge  whatever  to  whom  it  has  been  indorsed 
over.     In  Mercer  v.  Cheese  (4  Man.  &  Gr.  804),  the  action  was  for  woik  and  labour, 
to  which  the  defendants  pleaded  that  the  promises  were  made  by  them  jointly  with 
one  Morris,  and  that  before  action  brought,  the  plaintiff,  "  for  and  on  account  of  "  the 
sums  due,  and  of  the  pi'omises  of  the  defendants  aiid  Morris,  drew  a  bill  of  exchange 
on  Morris,  which  Morris  accepted  and  delivered  to  the  plaintiff',  who  received  the 
same  for  and  on  account  of  the  said  sura,  and  of  the  said  pioniises  ;  and  this  plea  was 
held  good,  on  the  ground  that  it  stated  a  prima  facie  defence  to  the  action,  and  that 
it  was  incumbent  on  the  plaintiff'  to  shew  bj'  way  of  replication  the  fact  that  the  bill 
was  overdue  and  unpaid  in  his  hands,  or  that  it  had  been  negotiated  by  him.     It  is  a 
matter  entirely  within  the  plaintiffs  knowledge,  and  he  therefore  should  make  some 
averment  to  shew  that  he  cannot  give  up  the  bill,  if  the  fact  be  so  ;  or  else  he  should 
aver  that  he  is  ready  and  willing  to  give  up  the  note  :  Hansard  v.  Bobinsoii  (7  B.  & 
Or.  90).     [Piatt,  B.     Do  you  say  he  should  shew  that  he  is  read}'  and  willing  to  give 
it  up  at  the  time  of  the  replication  1]     At  least  at  the  time  of  action  brought.     [Piatt,  H. 
Suppose  he  indorsed  it  away  after  action  brought^     Parke,  B.     Or  after  replication?] 
In  that  case  there  may  be  a  difficulty  ;  but  there  it  is  the  defendant's  own  fault,  for 
putting  it  in  the  plaintiff's  power  to  indorse  the  instrument  over  after  action  brought: 
he  should  have  gone  to  the  plaintiff'  when  he  held  the  note,  paid  him  hi.s  debt,  and 
received  back  the  note.     [Piatt,  B.     Your  plea  leaves  the  note  in  the  plaintiir's  hands  ; 
then  he  says  by  his  i-eplication  that  it  is  overdue  and  unpaid  :  is  not  that  a  replication 
sufficient  to  [235]  <lefeat  that  plea'?     If  the  defendant  is  to  take  advantage  of  the 
indorsement  over  of  the  note  by  the  plaintiff',  must  not  he  aver  it?]     If  so,  he  must 
prove  it ;  yet  it  is  a  fact  of  which  he  has  no  knowletlge.     The  plaintiff's  answer  to 
the  plea  is,  that  at  a  certain  time  he  was  entitled  to  sue  upon  the  note,  and  therefore 
it  was  no  satisfaction.     Then  he  must  shew  himself  to  be  the  holder  of  it  at  the  time 
of  action  brought,  so  as  to  shew  a  liability  on  the   part  of  the  defendant  to  pay  it  to 
him.     He  cainiot  sue  for  the  debt,  unless  he  has  the  note.     He  is  not  here  suing  on 
the  note,  but  for  the  original  debt ;  he  ought,  therefore,  to  shew  that  he  is  in  a  situa- 
tion to  sue  upon  the  note,  because  the  delivery  of  the  note  pro  tanto  is  a  discharge  of 
the  debt,  unless  the  note  is  in  his  hands  overdue.     He  ought  to  shew,  not  only  that 
it  is  unpaid,  but  that  he  is  entitled  to  payment  cf  it.     The  defendant  jileads  all  that 
he  can  have  knowledge  of      Suppose  the  plaintiff'  has  lost  or  destroyed  the  note,  he 
cannot  then  sue  for  the  original  debt :  then  the  defendant  might  plead  that  it  was 
indorsed  over,  whereas  the  fact  might  be  that  the  plaintitl'  had  lost  it,  with  a  general 
indorsement  upon  it.     The  defendant  may  have  to  pav  the  debt  to  the  pl.untiff,  and 
the   note  and  costs  also  to  the  holder  of  it.     The   plaintill'  knows  whether  he  has 
negotiated  the  note,  or  destroyed  or  lost  it.     [Piatt,  B.     In  Mercer  v.  Cheese,  the  ])lea 
consisted  of  the  present  plea  and  replication  together,  and  that  was  held  a  good  ])rinia 
facie  answer  to  the  action.]     But  the  Court  intimated  its  opinion  that  the  plaintiff 
ought  to  shew  that  he  was  the  holder  of  the  bill  when  due.     [Piatt,  B.     Looking  at 
what  the  replication  admits  in  the  plea,  and  at  the  statements  of  the  replication  itself, 
it  states  just  as  much  as  a  plaintitl'  ever  states  in   a  declaration  on  a  promissory  note.] 
But  then  the  plaintitl'  is  here  suing  for  the  original  debt,  and  not  on  the  promissory 
note  ;  and  if  the  defendant  is  liable  to  pay  the  note  to  the  holder,  he  ought  not  to  be 
liable  also  to  pay  the  debt  to  the  plaintiff.     If  the  plaintitl  weio  suing  on  the  note, 
and  [236]  there  were  a  plea  that  the  defendant  did  not  make  it,  the  plaintitl' would 


1176  PRICE    V.   PRICE  16M.  &W.  237. 

have  to  produce  the  note  on  the  trial ;  but  in  this  action  the  defendant  cannot  put 
the  plaintiti'  to  the  proof  of  the  note,  and  so  the  plaintiB'  may  recover  the  original 
debt,  without  producing  or  proving  the  note,  by  collusion  with  some  other  person 
who  is  the  holder  of  the  note,  and  who  may  afterwards  sue  the  defendant  upon  it. 
The  plaintiff"  ought,  therefore,  either  to  say  that  he  was  the  holder  when  due,  or  that 
he  was  ready  to  give  up  the  note  on  payment  of  the  debt.  [Rolfe,  B.  Suppose  he 
did  say  that  he  was  the  holder,  and  then,  at  the  trial,  he  calls  J.  S.,  to  whom,  after 
replication,  he  indorsed  the  note  for  value;  how  would  you  be  better  off]  The  ditK- 
culty  you  propose  to  meet  by  requiring  this  averment  is  only  thereby  shifted  a  little 
further.  In  truth,  the  defendant  is  not  exposed  to  any  real  practical  grievance. 
Piatt,  B.  In  actions  on  bills  and  notes,  the  plaintiff  is  presumed  to  continue  the 
holder  till  the  instrument  becomes  due :  so  here.]  There  are  many  cases  in  which 
things  are  presumed  to  continue,  and  yet  it  is  necessary  to  aver  them, — as  the  con- 
tinuance of  a  life  estate.  Here  the  defendant  gives  a  prima  facie  answer,  according 
to  Kearsliike  v.  Morgan.  He  referred  also  to  Huo:leij  v.  Bxdl  (2  Dowl.  &  L.  340)  and 
Rowe  v.  Young  (2  Brod.  &  B.  165). 

Wells,  contri.  First,  the  replication  is  good  ;  for  it  discloses  a  sufficient  answer 
to  the  prima  facie  case  set  up  by  the  plea.  That  prima  facie  case  is  merely  that  the 
promissoiy  note  was  given  for  and  on  account  of  the  debt  claimed  in  this  action.  To 
that  the  plaintiff'  replies,  that  the  note  is  unpaid  ;  and  thereupon  the  right  to  sue  for 
the  debt  survives,  because  the  note  is  only  a  conditional  satisfaction  of  the  debt,  if  it 
be  paid  at  the  end  of  the  six  months :  and  the  defendant  breaks  that  contract  by  not 
so  paying  it.  The  simple  point  was,  in  Keardake  v.  Morgan  and  Mercer  [237]  v.  Chef.se, 
whether  the  plea  was  sutiicient.  The  authority  of  those  cases  is  not  disputed  ;  but 
the  question  here  is,  whether  the  replication  is  not  a  sufficient  answer  to  the  prima 
facie  case  made  by  the  plea.  It  is  never  necessary  for  a  party  to  aver  that  which  is 
not  essential  to  his  case,  however  much  it  may  be  within  his  own  knowledge.  The 
defendant  might  have  rejoined  that  the  bill  had  been  indorsed  over,  or  that  it  was 
still  running.  In  CriKp  v.  Gn{fiths  (2  C.  M.  &  R.  159;  3  Dowl.  P.  C.  752),  the  plea 
averred,  that,  before  the  commencement  of  the  suit,  the  plaintiff'  had  indorsed  the 
bill  to  a  person  unknown  ;  and  Parke,  B.,  during  the  argument,  observed  :  "  Here  the 
bill  was  overdue,  and  therefore  the  indorsement  over  was  essential  to  the  plea,  as  the 
action  was  only  suspended  during  the  running  of  the  bill "  (3  Dowl.  P.  C.  756).  The 
same  is  the  case  here.  The  defendant  was  the  party  bound  to  pay  the  debt ;  and  the 
fact  of  the  plaintiff's  not  declaring  upon  the  note  is  a  kind  of  notice  to  the  defendant 
that  it  is  not  in  the  plaintiff's  hands.  In  Gohlshede  v.  Coltrell  (2  M.  &  W.  20),  the 
plea  stated  that  the  bills  were  not  yet  due,  and  were  outstanding  in  the  hands  of 
the  plaintiff'.  [Parke,  B.  That  is  merely  the  common  form  of  a  sham  plea,  to  drive 
the  plaintiff'  to  a  difficulty  in  replying.]  In  3  C'hitty  on  Pleading,  94,  (3rd  edit.),  the 
form  of  plea  pleaded  in  i'risji  v.  Grij[fiths  is  adopted.  That  is  the  usual  plea;  and  the 
usual  replication  to  it  is  simply  that  the  bill  is  unpaid.  The  Court  will  not  presume, 
as  against  the  plaintiff',  that  he  is  suing  for  the  original  debt,  while  the  bill  has  been 
negotiated  and  is  in  the  hands  of  a  third  party  ;  but  rather,  as  against  the  defendant, 
who  has  broken  his  contract,  that  the  bill  is  still  in  the  hands  of  the  plaintiff.  "In 
pleading  a  devise  of  land  by  force  of  the  Statute  of  Wills,  32  Hen.  8,  c.  1,  it  is 
sufficient  to  allege  that  such  an  one  was  seised  of  the  land  in  fee,  and  devised  it  by 
his  last  will  in  writing,  [238]  without  alleging  that  such  devisor  was  of  full  age ; " 
Stephen  on  Pleading,  37S.  Now  that  is  a  fact  more  particularly  within  the  know- 
ledge of  the  party  pleading  the  devise,  yet  it  is  not  necessary  for  him  to  aver  it, 
because  it  is  not  essential  to  his  case.  Suppose  this  point  to  have  arisen  on  the 
general  issue,  before  the  new  rules  :  the  course  of  the  trial  would  have  been  for  the 
plaintiff'  to  produce  the  bill,  and  to  shew  it  to  be  unpaid  ;  and  it  would  have  been 
matter  of  defence  for  the  defendant  to  shew  that  it  was  outstanding  in  the  hands 
of  a  third  party.  In  Eraser  v.  JFelch  (8  M.  &  W.  629),  Lord  Abinger,  C.  B.,  says, 
that  a  statement  that  a  bill  came  into  the  hands  of  the  plaintiff"  by  indorsement,  is 
prima  facie  a  statement  that  the  plaintiff'  was  the  holder  of  the  bill  when  the  action 
was  commenced.     EmbUn  v.  Dartndl  (12  M.  &  W.  S30)  is  to  the  same  eff'ect. 

But,  secondly,  the  plea  is  bad,  on  the  authority  of  Crisp  v.  Grijfilh.s,  for  not 
averring  that  the  note  was  delivered  by  the  defendant,  as  well  as  that  it  was  received 
by  the  plaintiff",  for  and  on  account  of  the  debt.  The  words  "  for  and  on  account  of 
the  said  sum  of  £100,"  &c.,  ai-e  referable  only  to  the  immediately  preceding  statement, 
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that  the  pLiiutitr  '•  took  and  received  the  same."  The  plea,  therefore,  does  not  shew 
a  contract  of  both  parties  whereby  the  note  was  a  satisfaction  of  the  debt. 

Peacock,  in  reply.  First,  as  to  the  replication.  The  argument  on  the  other  side 
is,  that  as  soon  as  the  bill  is  overdue  and  unpaid,  the  original  right  of  action  revives ; 
but  that  is  not  so ;  it  only  revives  if,  when  overdue,  the  note  is  in  the  hands  of  the 
original  party.  How  can  the  debt  revive,  merely  because  the  note  given  on  account 
of  it  is  unpaid  to  an  indorsee^  The  plaintiff  cainiot  have  the  option  to  sue  for  the 
debt,  unless  he  also  has  the  option  to  sue  upon  the  note.  The  remedy  is  suspended 
until  the  [239]  plaintiff  is  ready  and  willing  to  deliver  up  the  note.  In  Guldshede  v. 
Colirell,  no  question  arose  on  the  mode  of  pleading.  In  Mercer  v.  Cheese,  the  Court 
assumed  a  plea  like  the  present  to  be  a  good  prima  facie  answer,  and  then  said  the 
indorsement  over  of  the  bill  was  a  fact  within  the  plaintift''s  knowledge,  and  therefore  to 
be  replied  by  him.  [Parke,  H.  How  do  you  distinguish  the  plea  from  that  in  Criup 
v.  Griffiths  I  It  may  be  that  the  note  was  delivered  for  one  purpose,  and  kept  for 
another.]  If  a  man  accepts  a  sum  of  money  or  a  negotiable  instrument  in  satisfaction 
of  a  debt,  how  can  he  sue  for  the  original  debt  1  A  man  can  only  accept  a  thing  in 
satisfaction  of  a  debt,  by  a  bargain  with  the  other  party.  This  objection  arises  after 
pleading  over,  and  therefore  as  upon  general  demurrer. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parkk,  B.  This  case  was  argued  a  few  days  ago,  Itefore  my  brothers  Alderson, 
Rolfe,  Platt,  and  myself,  by  IMr.  Peacock  and  Mr.  Wells.  The  pleadings  weie  these. 
[His  Lordship  read  them.]  The  principal  point  argued  by  Mr.  Peacock  was,  that  the 
plea  was  a  good  prima  facie  answer  to  the  declaration,  and  that  the  replication  ought 
to  have  alleged  negatively,  that  the  plaintiff'  had  not  indorsed  over  the  note,  and 
further,  that  he  was  ready  to  deliver  it  up  on  payment.  That  the  first  averment 
ought  to  have  been  made  by  the  plaintiff,  because  it  lay  peculiarly  in  his  knowledge 
whether  he  had  indorsed  the  note  or  not,  which  the  defendant  could  not  know ;  and 
also  that  it  ought  to  have  averred  that  the  plaintiff"  had  oli'ered  to  return  the  note,  or 
was  ready  to  deliver  it  up  on  payment,  because  that  was  required  by  the  law 
merchant,  as  settled  by  the  case  of  Hansard  v.  liohinson.  It  was  answered,  that  the 
plea  wiis  not  prima  facie  a  sufficient  answer,  on  two  grounds  ;  first,  that  it  [240]  was 
not  properly  averred  that  the  note  was  both  given  and  received  on  account  of  the 
debt ;  and,  secondly,  that  the  plea  was  defective,  in  not  stating  either  that  the  note 
was  running  at  the  time  of  the  commencement  of  the  suit,  or,  if  not,  that  it  was  trans- 
ferred to  a  third  person.  Mr.  Peacock  relied  principally  on  the  case  of  Mercer  v.  Cheese, 
in  the  Common  Pleas,  where  the  Court  intimated  an  opinion  that  a  similar  plea  was 
good  on  a  demurrer  to  it,  and  that  the  plaintiff  ought  to  have  stated  in  his  replication 
that  the  bill  still  remained  in  his  hands.  If  that  case  had  been  heard  to  its  close, 
and  decided  in  the  way  in  which  some  of  the  judges  expressed  an  opinion,  it  would 
have  concluded  the  present  case,  and  we  should  have  acted  upon  it.  But  as  the 
counsel  for  the  plaintiff',  upon  that  intimation  of  opinion,  immediately  asked  leave  to 
amend,  which  was  granted,  the  case  cannot  be  considered  as  a  binding  authority  ; 
nor,  on  the  other  hand,  can  the  dictum  cited  in  Crisj)  v.  Gri(jiths,  as  to  the  necessity 
of  further  avcimcnt  in  the  plea,  when  the  time  the  bill  or  note  has  to  run  has  expired 
before  the  commencement  of  the  suit,  be  entitled  to  much  weight  for  the  pl.aintiff,  as 
that  case  al.so  ended  in  a  recommendation  to  amend,  and  an  amendment  accordingly. 
The  case  therefore  comes  before  us  without  any  ;uithority  binding  upon  us,  precisely 
in  point,  and  we  must  determine  it  in  analogy  to  the  principles  of  previous  decisions. 

One  of  the  earliest  authorities  is  the  dictum  of  Lord  tvenyon,  in  Ste.dman  v.  Goor.h 
(1  Plsp.  4).  He  said,  that  "to  this  efi'ect  the  law  was  clear,  that  if,  in  payment  of  a 
debt,  the  creditor  is  content  to  take  a  bill  or  note  ])ayablc  at  a  future  day,  he  cannot 
legally  commence  an  action  on  his  original  debt,  until  such  bill  or  note  becomes  pay- 
able, or  (I  suppose  and)  default  is  made  in  the  payment."  The  case  of  Kearshike  v. 
Morgan,  (though  that  case  .-dso  ended  in  a  recommendation  to  amend),  and  that  of 
Jiichardsoii  v.  Hickman,  [241]  there  cited,  are  two  other  early  authorities  on  this  branch 
of  law,  and  these  ca.ses  have,  we  believe,  been  constantly  acted  upon.  The  delivery 
and  leceipt  of  a  negotiable  instrinnent,  on  account  of  a  debt,  is  payment  by  the  3  Si  4 
Anne,  c.  i),  s.  7,  if  the  person  accepting  it  does  not  take  his  due  course,  and  so  obUiin 
payment  thereof  by  endeavouring  to  get  the  same  accepted  and  paid.  If  that  instru- 
ment is  made  payable  to  a  third  person,  as  in  the  case  of  liicliardson  v.  Hickman,  or  is 
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made  by  a  third  person,  as  in  the  case  of  Krar.slake  v.  Monjan,  the  plea,  stating  the 
delivery  and  acceptance  of  the  negotiable  instrument,  is  a  sufficient  answer  in  the  first 
instance.  If  the  plaintiff  had  taken  up  the  bill  in  the  former  case,  or  presented  the 
note  at  maturity  in  the  latter  to  the  maker,  and  given  due  notice  of  dishonour  to  the 
defendant,  these  facts  would  have  formed  the  proper  subject  of  a  replication.  But  if 
the  plea  state  no  more  than  that  a  negotiable  note  is  given  for  and  on  account  of  the 
debt,  by  which  the  defendant  promised  to  pay  the  plaintiff,  or  order,  a  sum  of  money, 
and  does  not  state  the  note  to  be  still  running  (which  is  the  case),  there  seems  to  us 
to  be  no  prima  facie  answer.  The  remedy  is  not  suspended  at  the  time  of  action 
brought,  so  that  there  is  no  defence  on  that  ground  ;  and,  according  to  the  principles 
of  pleading,  it  is  to  be  intended  that  the  note  remains  as  it  was,  and  that  no  order 
was  made  by  the  plaintiff'  for  the  payment  to  a  third  person,  as  it  is  not  so  averred  ; 
and  therefore,  for  anything  stated  in  the  plea,  the  note  remains  over  due  in  the  hands 
of  the  plaintiff':  so  that  the  suspension  of  his  light  of  action  for  the  original  debt  is 
at  an  end,  and  he  may  lecover  the  amount,  no  presentment  or  notice  of  dishonour 
being  necessary  in  his  case  ;  and  therefore  such  a  plea  is  no  answer  to  the  action.  In 
a  declaration  on  a  note  payable  to  order,  it  never  is  stated  that  no  order  was  made, 
but  it  is  presumed  that  there  is  none  until  the  defendant  pleads  it,  though  it  is  true 
in  both  cases  that  the  fact,  whethei'  an  indorsement  has  been  made  or  not,  lies  more 
in  the  plaintiff's  knowledge  than  [242]  the  defendant's.  But  in  the  case  of  a  declara- 
tion, the  rule,  that  a  party  is  to  plead  facts  within  his  own  knowledge,  gives  way  to 
the  rule  that  things  are  to  be  presumed  to  continue  in  the  same  state  till  the  contrary 
appears.  To  make  this  plea,  tberefore,  good,  it  should  be  averred  that  the  note  was 
not  in  the  plaintiff's  hands,  that  is,  that  it  was  indorsed  over  before  action  brought. 

It  is,  however,  no  such  hardship  as  it  has  been  represented,  for  the  defendant  to 
be  called  upon  to  aver  an  indorsement,  and  so  make  out  a  good  plea;  for  he  must  find 
out  the  indorsee,  if  there  is  one,  at  his  peril,  when  the  bill  is  due,  and  pay  him,  as  the 
law  does  not  require  notice  of  indorsement;  Bei/nolds  v.  Davies  (1  Bos.  &  P.  625); 
and  as  such  averment  would  not  be  required  in  a  plea,  unless  the  bill  was  overdue 
and  unpaid,  practically  the  defendant  would  always  know  both  of  the  fact  of  the 
indorsement  and  the  name  of  the  indorsee.  There  is,  therefore,  no  such  inconvenience 
in  obliging  the  defendant  to  rebut  the  inference  that  the  note  remained  in  the 
plaintitt's  hands,  by  shewing  the  contraiy,  and  so  making  the  plea  a  good  answer  to 
the  action.  In  order  to  make  it  such,  it  must  shew  either  a  suspension  of  remedy, 
by  averring  that  the  securitj'  is  not  due,  or  a  transfer  of  liability,  by  shewing  an 
indoi'sement  to  a  third  person. 

But  it  is  said,  that,  if  the  plaintifi"  declare  on  the  note  (when  it  is  admitted  he  need 
not  aver  that  it  is  in  his  hands),  he  must,  if  the  plea  deny  the  note,  produce  it,  and 
so  give  evidence  that,  at  the  time  of  its  production  at  least,  it  is  his,  which  affords 
some  security  to  the  defendant  against  being  called  on  to  pay  a  third  person  ;  whereas, 
if  there  was  an  issue  on  this  plea,  the  plaintiff  would  not  be  bound  to  produce  the 
note,  and  he  might  oblige  the  defendant  to  pay  the  original  debt,  and  also  the  note, 
if  indorsed  to  the  indorsee.  But  then  it  is  also  true  that  the  defend-[243]-ant  would 
be  liable  to  the  same  inconvenience,  though  not  in  the  same  degree,  if  the  plaintiff 
had  replied  as  it  is  said  he  ought  to  have  done,  and  averred  his  i-eadiness  to  deliver 
befoi'e  suit,  for  he  might  have  indorsed  the  bill  after  the  commencement  of  the  suit, 
or  even  after  the  replication  itself ;  so  that  the  course  of  pleading  proposed  by  the 
defendant  would  initigate,  not  remove,  the  evil.  But  no  evil  will  arise  if  the  defen- 
dant plead,  what  he  must  always  practically  know,  that  the  note  has  been  indorsed  over. 

For  these  reasons  we  think  the  plea  is  bad  ;  and  we  need  not  decide  whether  it  is 
bad  on  the  grounds  on  which  the  Court  intimated  that  a  plea  somewhat  similar  was 
bad  in  the  case  of  Crisp  v.  Griffiths, — probably  we  should  hold  it  good. 

Nor  need  anything  be  said  as  to  the  absence  of  the  averment  of  readiness  to  deliver 
■ — an  averment  which  is  never  introduced  into  any  declaration  or  replication  ;  though 
the  case  of  Haiisard  v.  Robinson  shews  that,  in  the  case  of  negotiable  securities,  the 
party  liable  is  not  bound  to  pay  without  the  production  of  the  security.  The  case 
itself  was  that  of  a  negotiable  instrument  payable  to  bearer,  by  reason  of  an  indorse- 
ment in  blank  ;  but,  on  referring  to  the  judgment,  it  appears  that  it  was  meant  to 
apply  to  all  cases  of  negotiable  instruments.  It  does  not,  however,  apply  to  non- 
negotiable  bills  or  notes,  as  was  decided  by  the  Court  of  Queen's  Bench  in  JVain  v. 
Bofiley  (10  Ad.  &  E.  616). 

Judgment  for  the  plaintifi'. 
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[244]  Pkice  v.  Tin:  Great  WusTKriN  Railway  Company.  Jan.  20,  1847.  -The 
Great  Western  Railway  Company  granted  to  the  plaintifls  dcl)cnture  bonds  in 
the  following  form  :  "  By  virtue  of  an  act  passed,  &c.,  we,  the  Great  Western 
Railway  Compan\',  in  consideration  of  £1000  to  us  paid  by  T.  P.  and  W.  G.,  do 
assign  to  the  said  T.  P.  and  W.  G.  the  said  undertaking,  and  all  future  calls,  and 
all  the  estate,  right,  title,  and  interest  of  the  said  company  in  and  to  the  same,  to 
hold  unto  the  said  T.  P.  and  W.  G.,  until  the  said  sum  of  ,£1000,  together  with 
all  interest  for  the  same  after  the  rate  of  £o  per  cent.,  payable  as  heieinaftcr  men- 
tioned, shall  be  fully  paid  and  satisfied  ;  and  it  is  hereby  stipulated  that  the  said 
principal  sum  of  £1000  shall  be  repay.ible  and  repaid  on  the  1.5th  of  January, 
1844,  and  that  in  the  mean  time  the  said  company  shall,  in  respect  of  interest  as 
aforesaid  on  the  said  principal  sum,  pay  to  the  bearer  of  the  coupons  or  interest- 
warrants  the  several  sums  mentioned  in  such  warrants  respectively,  at  the  times 
specified  therein." — In  January,  1844,  the  previous  interest  having  been  duly  paid, 
the  last  of  the  coupons  or  interest^warrants  was  presented,  and  the  interest  paid 
to  the  plaintifis  ;  but  the  company  did  not  then  pay  the  principal,  or  give  notice 
to  the  plaiiitifts  that  they  were  i-eady  to  pay  it ; — Held,  that  the  plaintiffs  were 
entitled,  in  an  action  of  covenant,  to  recover  interest  from  the  15th  of  Januar}', 
1844,  to  the  time  of  the  payment  of  the  principal. 

[S.  G.  4  Railw.  Cas.  707  ;   1(5  L.  J.  Ex.  87.     Referred  to,  Gordillo  v.  fFegtielen, 

1877,  5  Ch.  D.  303.] 

This  was  an  action  of  covenant  upon  five  several  deed-polls  or  debentures.  The 
defendants  paid  £5000  into  court,  and  pleaded  that  the  plaintitt's  had  not  sustained 
any  damages  beyond  that  amount.  The  following  case  was  afterwards,  by  consent  of 
the  parties,  stated  for  the  opinion  of  this  Court: — 

1  •  On  the  30tli  of  November,  1838,  the  above-mentioned  Company  issued  certain 
debentures  or  deeds,  of  which  the  plaintiffs  took  to  the  amount  of  £5000,  and  had 
delivered  tive  several  deed-polls  or  debenture  bonds,  sealed  with  the  corporate  seal  of 
the  Company.     The  following  is  a  copy  of  one  of  the  deed-polls  or  debenture  lionds  : — • 

"Great  Western  Railway  Company.  Debenture  Bond,  No.  5729  B.,  £1000.  By 
virtue  of  an  act  of  Parliament  passed  in  the  fifth  and  si.xth  years  of  the  reign  of  his 
late  Majesty  King  William  the  Fourth,  intituled,  'An  Act  for  making  a  Railroad  from 
Bristol  to  join  the  London  and  Birmingham  Railway  near  London,  to  bo  called  "The 
Great  Westeiii  Railway,"  with  Branches  therefrom  to  the  Towns  of  Bradford  and 
Trowbridge,  in  the  County  of  Wilts,'  We,  the  Great  Western  Railway  Company, 
incorporated  by  and  under  the  said  act,  in  consideration  of  the  sum  of  £1000,  to  us 
in  hand  paid  by  Thomas  Price,  of  Cliventhoip,  York,  Esq.,  and  William  Gray,  the 
younger,  of  the  city  of  York,  solicitor,  do  assign  unto  tlie  said  Thomas  Price  and 
W  illiam  Gray  the  younger,  their  executors,  ad  [245]-uiiiustrators,  and  assigns,  the 
saifl  undertaking,  and  all  future  calls  on  the  proprietors  of  the  said  luidertaking,  and 
all  and  singular  the  estate,  tolls,  and  sums  of  money  arising  Ijy  viitue  of  the  said  act, 
and  all  the  estate,  right,  title,  and  interest  of  the  said  Company  in  and  to  the  same, 
to  hold  unto  the  said  Thomas  Price  and  William  Gray  the  younger,  their  e.xecutors, 
administrators,  and  assigns,  until  the  said  sum  of  £1000,  together  with  interest  for 
the  same  after  the  rate  of  £5  for  every  £100  for  a  year,  payable  as  hereinafter  men- 
tioned, shall  be  fully  p.iid  and  satisfied.  And  it  is  hereby  stipulated,  that  the  said 
principal  sura  of  £1000  shall  be  repayable  and  ro])aid  on  the  15th  of  January,  which 
will  be  in  the  year  1844;  and  that,  in  the  meantime,  the  said  Company  shall,  in 
respect  of  interest  as  aforesaid  on  the  said  principal  sum,  pay  to  the  bearer  of  the 
coupons  or  interest-warrants  hereunto  annexed,  the  several  sums  mentioned  in  such 
warrant  respectively,  at  the  times  specified  therein.  Given  under  our  common  seal 
this  30th  day  of  November,  1838." 

The  following  is  a  copy  of  one  of  the  coupons  or  interest-warrants  annexed  to  the 
last-mentioned  deed-poll : — 

"Great   Western   Railway    Company.       Debenture,    No.     18.       Interest-warrant, 
pounds,  payable  15tliof  July,  184  .     Entered.     This  warrant  will  bo  paid 
on  presentation  at  the  London  Office,  Prinees-street,  Bank." 

Each  of  the  other  deed-polls  or  debentures,  bonds,  and  coupons,  were  for  the  same 
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amount,  and  in  the  same  form,  with  the  exception  of  the  number.  The  couponi5  were 
duly  presented  half-yearly  as  they  became  due,  and  the  amount  duly  paid.  In  January, 
1844,  the  last  of  the  coupons  was  presented,  and  the  amount  duly  paid,  but  the  Kailway 
Company  did  not  then  pay  the  principal,  nor  apprise  the  plaintiffs,  nor  any  other 
person  on  their  behalf,  that  it  was  ready  to  be  paid,  nor  give  any  intimation  whatever 
on  [246]  the  subject.  No  application  was  made  to  the  Company,  nor  to  any  agent 
on  their  behalf,  by  the  plaintiffs,  for  payment  of  the  amount  of  the  said  bonds,  nor 
was  there  any  refusal  of  the  defendants  to  pay  the  amount  thereof.  No  interest  has 
been  paid  to  the  plaintiffs,  nor  were  the  principal  sums  mentioned  in  the  respective 
deed-polls  or  debentui'e  bonds,  or  any  part  thereof,  paid  to  the  plaintiffs  before  the 
commencement  of  this  action.  The  defendants  paid  into  court  the  principal  monies 
on  the  several  deed-polls  or  debenture  bonds,  amounting  to  £-5000,  under  the  plea  of 
payment  into  court,  denying  their  liability  beyond  that  amount. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are  entitled  to 
recover  in  the  action  interest  for  the  time  which  elapsed  between  the  15th  of  January, 
1S44,  and  the  time  when  the  defendants  paid  money  into  court,  or  for  any  portion  of 
such  time  ;  and  for  the  purposes  of  this  case,  the  Court  is  to  have  the  same  powers,  if 
necessary,  as  a  jury  would  have  had.  If  the  Court  shall  be  of  opinion  in  the  affirmative, 
the  defendants  are  to  withdraw  their  plea,  and  the  plaintiffs  to  be  entitled  to  sign 
judgment  by  confession,  for  such  amount  and  rate  of  interest  as  the  Court  shall  think 
fit.  If  the  Court  shall  be  of  a  contrary  opinion,  then  judgment  as  in  the  case  of  a 
nonsuit  is  to  be  entered. 

Watson,  for  the  plaintiffs,  was  stopped  by  the  Court,  who  called  upon 
Martin,  for  the  defendants.  Two  questions  arise  here  :  first,  what  is  the  liability 
for  interest  at  common  law  ;  and  secondly,  what  is  the  effect  of  the  stat.  3  &  4  Will.  4, 
c.  42,  s.  28.  Now  it  is  submitted,  that  at  common  law  no  interest  was  recoverable 
upon  a  debt,  and  that  it  can  only  be  given  upon  a  supposed  contract  in  respect  of 
mercantile  debts.  There  are  undoubtedly  conflicting  dicta  on  this  subject,  [247]  and 
there  have  been  cases  at  Nisi  Prius,  where  interest  has  been  given  upon  debts  as  part 
of  the  damages.  But  the  true  rule  is  that  laid  down  by  Holroyd,  J.,  in  Higijins  v. 
Sargent  (2  B.  &  A.  348)  (which  was  an  action  of  covenant  on  a  policy  of  insurance), 
that  "  unless  interest  be  payable  by  the  consent  of  the  parties,  express,  or  implied 
from  the  usage  of  trade  (as  in  the  case  of  bills  of  exchange)  or  other  circumstances, 
it  is  not  due  by  common  law."  ...  He  says  further,  after  referring  to  several  cases 
to  that  effect — "  Independently  of  the-se  authorities,  I  am  of  opinion,  upon  the  principles 
of  the  common  law,  that  interest  is  not  payable  upon  a  sum  certain  payable  at  a  given 
day.  The  action  of  debt  was  the  specific  remedj'  appropriated  by  the  common  law 
for  the  recovery  of  a  sum  certain.  Now  in  that  action  the  defendant  was  summoned 
to  render  the  debt,  or  shew  cause  why  he  should  not  do  so.  The  payment  of  the 
debt  satisfied  the  summons,  and  was  an  answer  to  the  action.  If  this,  theiefore,  had 
been  an  action  of  debt,  the  payment  of  the  principal  sum  would  have  been  a  good 
defence,  because  the  interest  is  no  part  of  the  debt,  but  is  claimed  only  as  damages 
resulting  from  the  non-payment  of  the  debt."  And  in  that  case  interest  was  held  not 
to  be  recoverable.  Here,  moreover,  the  rule  applies,  that  "  expressum  cessare  facit 
taciturn  ;"  the  agreement  to  pay  interest  up  to  a  certain  time  excludes  a  contract  to 
pay  it  after  that  time.  [Parke,  B.  That  is  not  quite  true  :  in  covenant  on  a  mortgage 
deed,  whereby  interest  is  payable  up  to  a  certain  time,  the  mortgagee  recovers  interest 
beyond  that  time.]  It  is  difficult,  at  all  events,  to  distinguish  between  a  covenant  to 
pay  money  on  the  ensuing  Lst  of  Jainiary,  and  a  covenant,  as  in  Higgins  v.  Sargent,  to 
pay  money  on  the  1st  of  January  after  the  death  of  a  particular  person.  [Piatt,  B. 
In  Page  v.  Newman  (9  B  &  0.  378),  Lord  Tenterden  states  the  rule  to  be,  that  interest 
is  not  due  on  money  secured  by  [248]  a  written  instrument,  unless  it  appears  on  the 
face  of  the  instrument  that  interest  was  intended  to  be  paid,  or  unless  it  be  implied 
from  the  usage  of  trade.]  Atkinson  v.  Jones  (2  Ad.  &  E.  439)  is  the  only  case  in  which 
it  is  expressly  stated  that,  under  a  mortgage  deed  whereby  interest  is  payable  up  to 
a  certain  day,  interest  beyond  that  day  may  be  recovered  as  damages.  Why  should 
it  be  so  in  that  case,  more  than  in  the  case  of  any  other  debt  payable  on  a  day  certain  1 
[Parke,  B.  Because  the  deed  shews  the  intention  of  the  parties,  that  it  should  be  a 
debt  bearing  interest.  The  case  of  Higyins  v.  Sargent  differs  from  the  present,  because 
here  there  is  an  express  contract  to  pay  interest  up  to  a  certain  day.  J  How  can  the 
Court  imply  from  that  a  contract  to  pay  it  beyond  that  day  1     [Parke,  B.     The  jury 
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give  it  as  damages  for  the  detention  of  the  debt.  It  is  not  recoverable  as  interest  on 
the  contract  itself.  Alderson,  B.  Surely  there  is  a  great  dirterence  between  giving 
interest  as  damages,  on  interest-bearing  money  or  the  contrary.  If  the  money  be 
employed  on  interest,  it  is  reasonable  to  suppose  it  would  continue  to  be  so  employed.] 
It  would  be  reasonable  also,  on  that  principle,  to  give  it  in  everv  case  of  money  payable 
on  a  given  day.  [Parke,  B.  And  therefore  the  recent  statute  has  enabled  the  jury 
to  take  an  equitable  view,  and  give  it  wherever  there  has  been  a  notice  demanding 
payment  of  interest  on  a  debt  payable  at  a  given  day.] 

"  Pakke,  B.  This  is  substantially  a  mortgage.  The  constant  and  invariable  practice 
is  to  give  interest  by  way  of  damages  in  such  cases:  Dickenson  v.  Harrison  (4  Price, 
282),  JFatkins  v.  Morgan.{c)  If  this  were  simply  the  case  of  a  debenture  payable  on 
the  1st  of  January,  we  should  then  have  to  consider  whether,  under  the  stat.  .3  &  4 
Will.  4,  [249]  we,  as  a  jury,  should  give  interest;  which  would  depend  on  what  we 
should  think  as  to  the  party  whose  duty  it  was  to  move  towards  the  payment  of  the 
money.  Hereafter,  if  the  Company  wish  to  be  free  from  the  payment  of  accruing 
interest,  they  must  not  only  have  their  money  ready  on  the  day  mentioned  in  the 
debentures,  but  must  give  notice  to  the  creditor  of  their  intention  to  pay.  Strictly, 
they  must  tender  the  money,  but  this  would  not  be  insisted  on.  There  must  be 
judgment  for  the  plaintiffs. 

Aldekson,  B.,  Kolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

Strutt  v.  Mary  Farl.\r.  Jan.  16,  1847. — A.  having  recovered  a  judgment  for 
£280  against  B.,  agreed  with  C.  to  forbear  to  sue  out  execution  on  the  judgment 
until  a  certain  day,  in  consideration  of  which  C.  agreed  that  he  would,  on  or  before 
that  da\%  erect  a  substantial  house,  and  cause  a  lease  of  it  to  be  granted  to  A.  ; 
such  lease,  when  granted,  to  be  in  satisfaction  of  the  judgment.  In  an  action  for 
the  breach  of  this  agreement, — Held,  that  the  value  of  the  house  was  the  measure 
of  damages,  and  that  such  value  was  properly  estimated  at  the  amount  of  the 
judgment-debt. 

[S.  C.  16  L.  J.  Ex.  84.] 

Assumpsit.  The  declaration  stated,  that  whereas  heretofore,  to  wit,  on  &c.,  the 
plaintiff  had  recovered,  by  the  judgment  of  this  Court,  the  sura  of  2811.  3s.  6d.  against 
one  William  Farlar,  the  plaintiff  promised  to  and  agreed  with  the  defendant,  that,  in 
consideration  of  the  promise  of  the  defendant  thereinafter  mentioned,  he  the  plaintiff 
would  forbear  to  sue  out  execution  against  the  said  William  Farlar  upon  the  said  judg- 
ment until  after  the  3rd  day  of  December,  184.5  :  and  thereupon  the  defendant  promised 
that  he  would,  on  or  before  the  said  3rd  day  of  December,  erect  and  finish  a  good  and 
substantial  house,  and  would  cause  to  be  granted  to  the  plaintiff  a  lease  of  the  same  ; 
and  that  if  the  defendant  did  erect  and  finish  such  house  before  the  said  3rd  day  of 
December,  and  cause  such  lease  to  be  granted,  such  lease,  when  granted,  should  be  in 
full  satis-[250]-faction  and  discharge  of  such  judgment.  The  declaration  then  alleged, 
that  the  pluiiititi'  had  performed  the  said  agreement  on  his  part,  that  he  was  ready  to 
receive  the  said  lease,  and  that  he  requested  the  defendant  to  build  the  said  house. 
Breach,  that  the  defendant  did  not,  on  or  before  the  said  3rd  day  of  December,  build 
the  said  house,  and  cause  the  .said  lease  to  be  granted,  whereby  the  plaintiff  was  likely 
to  lose  the  amount  of  the  said  judgment,  iVjc. 

Judgment  was  signed  against  the  defendant  for  want  of  a  plea,  and  a  writ  of 
inquiry  was  executed  thereon,  before  the  under-sheriff  of  Middlesex.  Evidence  was 
given  on  the  part  of  the  plaintiff,  that  the  house,  if  it  had  been  built  according  to 
the  defendant's  agreement,  woidd  have  been  worth  from  £280  to  £300.  The  under- 
sheriff' directed  the  jury,  that  the  plaintiff'  was  entitled  to  recover,  by  way  of  damages, 
the  value  of  that  which  the  defendant  had  promised  to  give  in  consideration  of  tho 
plaintiff's  forbearance  to  issue  execution.  The  jury  gave  a  verdict  for  the  plaintiff, 
damages  £281. 

Udall  now  moved  for  a  rule  to  shew  cause  why  there  should  not  be  a  new  assessment 
of  damages,  on  the  ground  of  misdirection.     The  true  measure  of  damages  in  this 

(c)  6  C.  &  P.  661.     See  the  cases  collected  1  Saund.  201,  n.  (n). 
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case  was  the  difference  between  the  amount  of  the  judgment  and  the  value  of  the 
house.  [Parke,  B.  The  value  of  the  judgment  is  £281  ;  therefore  that  is  the  amount 
to  be  paid,  because  the  defendant  has  agreed  to  be  responsible  for  that  amount.  As 
soon  as  the  defendant  pays  the  damages,  the  plaintifif  will  be  bound  to  enter  up  satisfac- 
tion on  the  judgment.]  It  is  a  contract  for  the  purchase  of  the  judgment.  It  is  as  if 
the  agreement  were,  that  on  the  performance  of  it  on  the  part  of  the  defendant,  the 
judgment  should  be  assigned  to  her.  It  is  like  a  contract  for  the  purchase  of  land, 
which  is  to  be  completed  by  a  particular  day.  [Parke,  B.  It  is  nothing  like  a  purchase 
of  the  debt.  The  consideration  is  the  forbearance  to  sue  out  [251]  execution  against 
the  original  debtor  for  a  considerable  time,  in  consideration  of  which  the  defendant 
undertakes  to  pay  the  debt.  She  agrees  to  purchase  that  favour  to  the  original  defen- 
dant at  the  price  of  the  lease  of  a  house ;  and  she  has  got  all  that  she  bargained  for  as 
the  consideration  of  the  thing  she  was  to  do.  She  must  therefore  pay  the  price,  and 
place  the  plaintiff  in  the  .same  situation  as  if  she  had  performed  her  promise.  If  it  is 
to  be  paid  in  money,  she  must  pay  it  ;  if  by  the  delivery  of  a  thing  of  ascertained  value, 
that  value  is  the  measure  of  damages.]  The  question  is,  how  much  the  plaintiff  has 
lost  by  the  non-performance  of  the  contract.  [Parke,  B.  He  has  lost  that  which  you 
engaged  to  give  him  in  performance  of  the  contract.]  If  the  original  debtor  is  solvent, 
the  plaintiff  may,  notwithstanding  this  verdict,  recover  the  whole  debt  against  him. 
[Parke,  B.  That  may  be  :  whether  the  defendant  may  get  an  assignment  of  the 
judgment  debt  in  equity,  is  another  matter.] 
Per  Curiam.((i)     Rule  refused. 

[252]  Brown,  Public  Officer,  &c.  v.  Byers,  Jeffries,  Smith,  Huxham,  James, 
Thomas,  and  Williams.  Jan.  20,  1847. — By  the  deed  of  association  of  a  mining 
company,  it  was  provided,  that  the  affairs  of  the  Company  should  be  managed  by 
a  committee  of  seven  shareholders,  called  managing  directoi's ;  and  they  were 
empowered,  at  their  meetings,  to  vote  by  proxy  ;  and  B.  was  appointed  the 
resident  director  or  manager,  to  superintend  the  mine  and  the  local  concerns 
thereof,  hire  workmen,  provide  machinery,  &c.,  but  subject  to  the  instructions  he 
might  from  time  to  time  receive  from  the  managing  directors,  to  whom  he  was 
to  transmit  monthly  accounts  of  the  ore  raised,  wages  paid,  &c.,  and  a  full  state- 
ment of  all  debts  and  liabilities  due  from  the  Company  ;  with  a  proviso  that  he 
should  not  expend  or  engage  the  credit  of  the  Company  for  any  sum  exceeding 
£50  in  any  one  month,  without  the  express  authority  in  writing  of  three  of  the 
managing  directors : — Held,  that  this  deed  did  not  authorize  B.  to  draw  or  accept 
bills  of  exchange  in  the  name  of  the  Company,  even  for  the  necessary  purposes  of 
the  mine,  without  the  express  authority  of  the  managing  directors.  Held,  also, 
that  a  managing  director,  who  was  represented  at  a  meeting  of  directors  by 
proxy,  was  not  bound  by  a  resolution  of  the  directors  present  at  such  meeting, 
authorizing  the  resident  director  to  accept  bills  for  the  Company. 

[S.  C.  16  L.  J.  Ex.  112.] 

Assumpsit  by  the  plaintiff,  as  the  public  officer  of  the  North  and  South  Wales 
Bank,  against  the  defendants  as  acceptors  of  three  bills  of  exchange  for  the  sums 
of  1261.  17s.  3d.,  1011.  16s.  6d.,  and  1481.  8s.  2d.,  bearing  date^the  27th  June, 
25th  August,  and  3rd  September,  in  the  year  1842.  The  bills  were  drawn  by  one 
Eobert  Robeits,  payable  to  his  order  two  months  after  date,  indorsed  by  him  to 
Robert  Lloyd,  and  by  Lloyd  to  the  banking  co-partnership,  and  were  accepted  by  one 
of  the  defendants,  "  R.  W.  Byers,"  for  the  directors  of  the  Llwyndu  Mining  "  Company." 
The  defendant  Byers  suffered  judgment  by  default ;  the  other  defendants  pleaded  that 
they  did  not  accept  the  bills. 

At  the  trial,  befoie  Coleridge,  J.,  at  the  Summer  Assizes  for  the  county  of 
Merioneth,  1845,  a  verdict  was  taken  by  consent  for  the  plaintiff,  damages  X406, 
subject  to  the  opinion  of  the  Court  upon  a  case  which  stated  in  substance  as  follows  : — 

In  the  year  J  836,  a  Company  was  formed  under  the  name  of  the  "  Llwyndu  Mining 
Company,"  for  the  purpose  of  taking  on  lease  and  vi'orking  a  certain  copper  mine, 
called  the  Llwyndu  Mine,  in  the  counties  of  Merioneth  and  Carnarvon.     By  articles 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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of  agreement  under  seal,  dated  the  27tli  December,  1839,  made  between  all  the 
defendants,  together  with  others,  it  was  covenanted  that  the  parties  should  become 
associated  as  a  Company,  under  [253]  the  name  of  "The  Llwyndu  Mining  Company," 
for  the  purpose  of  working  the  said  mine  as  co-adventurers,  and  that  the  affairs  of  the 
Company  should  be  conducted  by  a  committee  of  sffven  shaieholders,  called  managing 
directors.  It  was  further  stipulated  that  H.  W.  Byers  should  be  and  contiinie  the 
resident  director  or  manager,  to  superintend  the  said  mine  and  the  local  concerns 
thereof,  and  to  hire  and  employ  a  sufficient  number  of  able  and  experienced  miners 
and  workmen,  and  provide  all  needful  implements,  materials,  and  machinery,  and  in 
all  respects  to  direct  and  manage  the  woi-kings  of  the  said  mine,  according  to  the 
reservations,  covenants,  &e.  contained  in  the  lease  thereof,  and  so  as  most  etiectually 
to  pi'omote  the  interests  of  the  said  Company,  but  subject  to  the  instructions  he  might 
from  time  to  time  receive  from  the  said  managing  directors,  and  that  once  every 
month  he  should  transmit  to  the  said  secretary  his  accounts,  shewing  the  cjuantity  of 
ore  raised  and  made  ready  for  sale,  the  sums  paid  and  expended  by  him  for  wages  and 
salaries,  and  for  materials,  and  otherwise  on  account  of  the  said  mine  during  the 
previous  month,  together  with  a  statement  of  all  debts  and  liabilities  due  from  the 
said  Company,  and  a  full  and  correct  report  of  the  then  state  and  prospects  of  the  said 
mine  :  provided  alwaj's,  that  the  said  Iv.  W.  Byers,  or  other  local  director  for  the  time 
being,  should  not  expend  or  engage  the  credit  of  the  said  Comjiany  for  any  sum 
exceeding  £50  in  any  one  month,  without  the  express  authority  in  writing  of  three 
of  the  said  managing  directors.  The  deed  contained  various  stipulations  as  to  the 
times  of  the  meetings  of  the  directors,- the  mode  of  voting,  &c.,  among  which  was  a 
clause  empowering  them  to  vote  by  proxy  ;  and  was  executed  by  all  the  defendants. 
The  defendants  .letl'ries.  Smith,  Huxham,  James,  and  Williams  were,  at  the  same 
meeting,  appointed  five  of  the  seven  managing  directors ;  the  defendant  Thomas  was 
also  ai)pointed  a  managing  director  in  1840,  on  the  retirement  of  one  of  the  two 
remaining  directois ;  and  all  these  six  defendants  continued  in  office  until  the  [254] 
end  of  the  year  1842.  The  defendant  Byers  also  continued  to  be  the  local  director 
until  the  same  period,  and  he  regularly  transmitted  to  the  secretary  monthly  accounts 
of  his  expenditure  for  wages,  materials,  &c.  in  respect  of  the  mine,  which  were  called 
"cost  sheets."  The  average  monthly  cost  was  from  £9-5  to  £1.50.  In  April,  1842, 
the  affairs  of  the  Company  became  embarrassed,  and  no  remittances  were  sent  to  the 
defendant  Byers  on  account  of  the  expenses  of  the  mine.  On  the  5th  of  May  in  that 
year,  \iyci>i  applied  to  the  North  and  South  Wales  Bank  at  Portmadoc  for  an  advance, 
for  the  pui-pose,  as  he  alleged,  of  paying  the  March  cost  sheet.  The  bank,  accordingh', 
discounted  for  him  a  bill  of  exchange,  drawn  by  K.  Roberts,  and  accepted  by  Byers, 
as  resident  director,  for  the  directors  of  the  Mining  Company.  This  bill,  together 
with  two  others  drawn  and  accepted  in  a  like  maimer,  for  the  payment  of  the  cost 
sheets  for  the  months  of  April  and  July,  were  lenewed  by  Byers  on  their  becoming 
due,  and  formed  the  subject  of  the  present  action.  During  this  time  Byers  had  not 
sufficient  funds  to  pay  the  wages  of  the  men  and  the  other  ordinary  expenses  of  the 
mine  for  the  months  of  March,  April,  and  July,  except  from  the  proceeds  of  the  above 
bills,  and  the  same  were  necessarily  obtained  and  bona  fide  applied  for  that  purpose. 
At  the  time  of  the  above  advances,  the  bank  did  not  know  of  or  make  any  inquiries 
respecting  the  deed  of  settlement,  or  the  extent  of  the  interest  of  an}'  of  the  defendants 
in  the  mine^  On  the  2()th  of  Juno,  on  the  23rd  of  July,  and  on  other  occasions,  Byer's 
informed  the  secretary  and  the  committee  that  he  had  taken  up  money  from  the  bank 
in  payment  of  the  expenses  of  the  mine.  On  the  27th  of  July  a  special  general 
meeting  of  the  shai'eholdcrs  was  convened,  at  which  all  the  defendants  (except  Byers 
and  James)  were  present,  and  Byers's  communications  were  read  ;  when  it  was  lesolved 
to  wind  up  the  affairs  of  the  Company,  and  a  copy  of  the  resolutions  then  passed  was 
transmitted  to  the  defendant  Byers.  On  the  26th  of  October,  1842,  the  defendant 
Byers  in-[255]-formed  the  secretary  by  letter  that  the  seveial  bills  drawn  by  him 
would  become  due  on  certain  days,  and  received  for  answer,  that  the  Company  knew 
nothing  of  the  bills,  and  that  no  one  was  authorized  to  draw  bills  or  raise  money  in 
their  names.  On  the  17th  of  December,  Byers  wrote  a  letter  to  the  committee,  in 
which  he  stated  fully  the  reasons  of  iiis  drawing  the  bills  in  question,  the  dates  and 
amounts  of  the  bills,  and  the  mode  in  which  the  proceeds  had  been  applied.  On  the 
21st  of  Deccmlicr,  1842,  a  special  general  meeting  of  the  sharclnjlders  was  held,  at 
which  the  defendants  Iluxhani,  .'effries,  and  Smith  were  present  in  person,  and  tho 
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defendants  James,  Thomas  and  Williams  by  proxy.  On  that  occasion  Byers's  letter 
of  the  17th  of  December  was  read,  and  it  was  resolved,  amongst  other  things,  that  the 
sum  of  ,£980  and  upwards  was  then  due  from  the  Company  ;  and  it  being  necessary 
to  liquidate  the  debts  immediately,  it  was  the  opinion  of  the  meeting  that  the  amount 
must  be  provided  by  the  shareholders.  The  above  sum  of  £980  included  the  amount 
of  the  bills,  the  subject  of  this  action,  the  payment  of  which  was  the  subject  of 
discussion  at  the  meeting. 

The  above  facts  having  been  proved,  it  was  contended  on  behalf  of  the  defendants, 
that  Byers  had  no  authority  to  accept  the  bills  in  question,  or  any  bills,  on  behalf  of 
the  managing  directors,  nor  could  have  any  such  authority  by  reason  of  the  clause  in 
the  deed  of  settlement,  restricting  him  from  engaging  the  credit  of  the  Company  to  a 
greater  extent  than  £.50  in  any  one  month. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover  in  this  action  upon  all  or  any  of  the  bills  of  exchange  mentioned  in  the 
declaration  ;  if  the  Court  should  be  of  opinion  that  he  is,  the  verdict  for  the  plaintiff 
is  to  stand,  or  to  be  entered  for  such  sum  as  the  Court  shall  think  fit ;  if  the  Court 
should  be  of  a  contrary  opinion,  a  nonsuit  is  to  entered. 

[256]  The  Attorney-General,  for  the  plaintiff.  There  was  ample  evidence  to  charge 
all  these  defendants,  as  having  expressly  authorized  the  defendant  Byers,  the  local  or 
resident  director  of  this  mine,  to  accept  the  bills  in  question.  [Parke,  B.  What 
evidence  is  there  to  fix  the  defendant  James  ?  He  was  not  present  at  any  meeting, 
but  only  appeared  by  proxy.]  The  deed  enables  the  managing  directors  to  attend  and 
vote  by  proxy.  [Parke,  B.  But  only  for  purposes  within  the  scope  of  the  deed, 
which  this  is  not.]  That  is  the  question.  The  deed  provides,  that  the  local  director 
"shall  not  expend,  or  engage  the  credit  of  the  said  Company  for,  any  sum  exceeding 
£50  in  any  one  month,"  without  the  express  authority  in  writing  of  three  of  the 
directors.  [Parke,  B.  That  is,  he  may  engage  the  credit  of  the  Company  to  the 
extent  of  £50  for  the  purposes  of  the  mine.]  Surely,  then,  he  is  equally  authorized 
to  pledge  the  credit  of  the  Company  by  borrowing  £50  in  order  to  pay  the  ordinary 
expenses  of  the  mine,  instead  of  letting  every  workman  have  a  right  of  action  against 
the  Company  for  his  wages.  Besides,  he  is  to  send  in  to  the  Company  monthly  state- 
ments of  the  debts  and  liabilities  of  the  Company.  That  contemplates  an  authority 
on  his  part  to  impose  debts  and  liabilities  upon  them.  Could  he  not  have  bought 
goods  for  the  mine  on  credit  1  If  so,  why  may  he  not  equally  obtain  credit  for  the 
like  purposes,  by  means  of  the  acceptance  of  a  bill  of  exchange  ?  He  referred  to 
Tredwen  v.  Bourne  (6  M.  &  W.  461),  Ilimtayne  v.  Bourne  (7  M.  &  W.  595),  and  Hmvken 
V.  Bourne  (8  M.  &  W.  703). 

Townsend,  for  the  defendant,  was  not  called  upon. 

Parke,  B.  I  am  clearly  of  opinion,  that  the  defendant  Bvers  was  not  authorized 
to  pledge  the  credit  of  the  Company  by  accepting  bills  of  exchange,  without  express 
au-[257]-thority.  The  liabilities  spoken  of  in  the  deed  are  those  which  relate  to  the 
price  of  goods  supplied  to  the  mine,  or  the  wages  of  the  workmen.  The  point  is  quite 
settled  by  the  recent  cases.  Then  there  is  no  evidence  of  express  authority  to  fix  all 
the  defendants,  because  the  defendant  James  was  not  present  at  any  meeting  at  which 
an  authority  to  accept  these  bills  was  given  or  recognised,  and  therefore  is  not  bound. 
There  must  be  judgment  cf  nonsuit. 

Alderson,  B.,  concurred. 

RoLFE,  B.  There  is  an  important  distinction  in  this  case,  which  ought  to  be 
strictly  observed.  A  person  who  authorizes  the  manager  of  the  mine  to  pledge  his 
credit  for  the  purposes  of  the  mine,  gives  him  power  to  bind  him,  though  absent. 
That  authority,  however,  is  a  very  limited  one,  and  may  be  exercised  without  much 
danger  of  fraud  or  serious  injury.  But  if  we  are  to  imply  an  authority  to  borrow 
money  from  a  banker,  the  banker  may  advance  ten  or  twenty  thousand  pounds,  and 
the  party  may  be  utteily  ruined. 

Judgment  for  the  defendants. 

Harnett  and  Wife  i:  Maitland.  Jan.  20,  1847. — A  declaration  in  case  stated, 
that  the  defendant  held  and  occupied  a  messuage,  &c.,  as  tenant  thereof  to  the 
plaintiff',  under  a  demise  thereof  made  by  the  plaintiff  to  the  defendant,  by  reason 
of  which  said  tenancy  it  became  and  was  the  duty  of  the  defendant  to  manage 
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and  use  the  said  tenements  in  a  tenant-like  and  pioper  manner,  and  not  to  permit 
or  commit  waste  thereto ;  yet  the  defendant  did  not  manage  and  use  the  said 
tenements  in  a  tenant-like  and  proper  manner,  hut  on  the  contrary  thereof, 
wrongfully  and  unjustly  suffered  and  permitted  them  to  be  waste,  ruinous,  &c. 
foi-  want  of  tenantable  and  necessary  repairs  : — Held  bad,  on  general  demuirer,  for 
not  shewing  that  the  defendant  was  more  than  a  tenant  at  will,  who  is  not  liable 
to  an  action  for  permissive  waste. — Semble,  a  tenant  for  years  is  liable,  under  the 
st;itute  of  Gloucestei',  6  Edw.  1,  c.  5,  to  an  action  for  permissive  waste. 

[S.  C.  4  D.  &  L.  545  ;  Hi  L.  J.  Ex.  134.] 

Case.  The  declaration  stated,  that  whereas  the  defendant  heretofore,  to  wit,  on 
&c.,  held  and  occupied  a  certain  [258]  messuage,  dwelling-house,  and  pi'emises,  as 
tenant  thereof  to  the  plaintiffs,  under  a  demise  thereof  theretofore  made  by  the 
plaintiffs  to  the  defendant,  the  reversion  thereof  belonging  to  the  plaintiffs  ;  by  reason 
of  which  said  tenancy,  it  became  and  was  the  duty  of  the  defendant,  during  all  the 
time  aforesaid,  to  manage  and  use  the  said  tenements  in  a  tenant  like  and  proper 
maimer,  and  not  to  permit  or  commit  waste  thereto :  yet  the  defendant  did  not  nor 
would  manage  and  use  the  .said  tenements  in  a  tenant-like  and  proper  manner,  but, 
on  the  contrary  thereof,  wrongfully  and  unjustly  suffered  and  permitted  the  said 
messuage,  dwelling-house,  &c.,  to  become,  be,  and  remain,  and  the  same  still  are, 
waste,  ruinous,  and  in  great  decay,  for  want  of  tenantable  and  necessary  repairs,  and 
for  want  of  being  managed  in  a  tenant-like  and  propei'  manner. 

Demuirer  to  so  much  of  the  declaration  as  charges  that  the  defendant  did  permit 
waste,  and  the  grievances  therein  mentioned  which  were  and  are  permissive  waste. 
Joinder  in  demurrer. 

The  point  stated  for  ai-gument  by  the  defendant  was,  that  under  the  demise  as 
stated  in  the  declaration,  the  defendant  was  not  1)3'  law  liable  for  permissive  waste. 

J.  Pitt  Taylor  was  heard  in  support  of  the  demuri-er,  in  last  Michaelmas  Vacation 
(Nov.  28).  This  declaration  discloses  nothing  from  which  it  can  be  inferred  that  the 
defendant  had  any  greater  interest  in  the  demised  premises  than  that  of  a  tenant  at 
will.  It  states  nothing  more  than  the  simple  relation  of  landlord  and  tenant ;  no 
period  for  the  duration  of  the  tenancy  is  stated  ;  no  rent  is  mentioned,  and  none  is 
alleged  to  have  been  paid.  And  if  the  statement  be  defective  or  ambiguous,  that  con- 
struction is  to  be  adopted  which  is  most  unfavourable  to  the  party  pleading:  Stephen 
on  Pleading,  415,  452.  [He  referred,  on  this  point,  to  the  2nd  section  of  the  Statute 
of  Frauds,' 29  Car.  2,  [259]  c.  3,  and  to  Utrhanhon  v.  Giffm-d  (1  Ad.  *  E.  52).]  Now 
no  action  for  permissive  waste  will  lie  against  a  mere  tenant  at  will.  Torriano  v.  Vounr/ 
(6  C.  &  P.  8)  is  an  authority  that  it  cannot  be  maintained  even  against  a  tenant  from 
year  to  year.  At  common  law,  no  action  in  the  nature  of  waste  lay  by  landlord 
against  tenant;  the  right  of  action  is  founded  on  the  statutes  of  Marlebridge  and 
Gloucester :  Com.  Dig.  Waste,  (A.  2) ;  and  these  statutes  clearly  do  not  apply  to  the 
case  of  a  tenant  at  will.  Indeed,  it  may  be  doubted  whether  the  words  of  them 
include  permissive  waste  at  all.  There  arc  some  old  authorities  that  they  do  :  see 
2  Roll.  Abi'.  828  ;  but  there  are  no  recent  decisions  to  that  ellect. 

The  case  stood  over  until  this  day,  when  the  Court  called  upon 

Bramwell  to  support  the  declaration.  This  is  a  general  denunier  to  a  ])art  of  the 
declaiation,  on  the  ground  of  ambiguity,  and  the  declaratioTi  is  not  to  be  construed  so 
unfavouralily  against  the  plaintill'  as  if  it  were  on  special  demurrer:  llvrins  v.  Huhne 
(15  M.  iV:  W.  97).  [Parke,  B.  In  order  to  support  it,  you  must  make  out  that  every 
tenant  is  liable  for  permissive  waste  ;  Ijut  the  statute  of  (Gloucester  ajiplies  only  to 
tenants  for  life  or  for  years.  Every  allegation  in  this  declaration  might  be  satisfied 
by  the  defendant's  leing  a  tenant  at  will,  in  the  strict  sense  of  the  term  Alderson,  15. 
In  truth,  this  is  in  the  nature  of  a  special  demurrer ;  it  admits  that  the  words  used  in 
the  declaration  are  sufficient  to  justify  the  action  for  commissive  waste,  but  says  they 
are  not  sufficient  to  sustain  an  action  for  permissive  waste.]  The  declaration  may 
consist  with  a  tenancy  at  will  ;  and  if  the  defendant  says,  that  for  this  ambiguity  it 
ought  to  be  read  most  favourably  for  him,  he  ought  to  have  demurred  specially  : 
1  Chit.  Plead.  2()().  This  is,  in  truth,  a  general  demuricr  for  ambiguity.  On  general 
demurrer,  or  after  [260]  pleading  over,  the  pieailing  is  to  be  constructl  in  that  sense 
which  will  require  an  answer:  Bcviiis  v.  llulme,  tikad  v.   I'oi/er  (1   C.   B.   7iS2).     In 
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order,  therefore,  to  support  this  declai-ation,  it  must  be  taken  that  the  defendant  is 
tenant  from  year  to  year,  if  the  words  are  capable  of  that  construction.  Now  the 
statement  in  the  declaration  is  not  properly  a  description  of  a  tenancy  at  will.  But, 
further,  assuming  that  it  must  be  taken  to  be  such,  it  is  not  open  to  the  defendant  to 
say,  on  these  pleadings,  that  an  action  for  permissive  waste  will  not  lie ;  for,  by 
demuriiiig  to  the  declaration,  which  states  that  it  became  and  was  the  duty  of  the 
defendant  to  manage  the  tenements  in  a  proper  and  tenant-like  manner,  and  not  to 
permit  waste,  the  defendant  has  admitted  the  existence  of  such  a  tenancy  as  entailed 
upon  him  that  obligation.  The  proper  mode  of  laising  the  question  was  by  traversing 
the  holding  as  tenant  on  the  terms  alleged.  As  the  allegation  stands,  it  is  merely  an 
inartificial  statement  of  a  holding  on  those  terms  :  Hallifax  v.  Chamlera  (4  M.  &  W.  662). 
[Parke,  B.  It  is  not  an  allegation  of  a  holding  on  those  terms,  but  a  general  allega- 
tion that  he  held  as  tenant,  and  that  b}'  reason  thereof  it  became  his  duty  not  to 
permit  waste.  Piatt,  B.  It  is  a  conclusion  of  law  from  the  allegation  of  a  tenancy.] 
Thirdly,  an  action  for  permissive  waste  will  lie  against  a  tenant  from  year  to  year, 
who  is  a  tenant  for  years  within  the  meaning  of  the  statute  of  Gloucester :  2  In.st. 
145 ;  Co.  Litt.  56,  57  a.,  n.  (1) ;  Countess  of  Slireicsburtjs  case  (5  Kep.  13  b.) ;  and  the 
statute  extends  to  every  kind  of  waste,  permissive  as  well  as  commissive.  There  are 
some  cases  which  appear  to  be  to  the  contrary,  but  which,  when  examined,  are  not  so. 
In  Gibson  v.  Jf'eUs  (1  N.  R.  290),  the  defendant  was  no  more  than  tenant  at  will.  In 
Heme  v.  Benhmv  (4  Taunt.  764),  the  acts  alleged  [261]  amounted  to  mere  non-repair, 
which  is  not  equivalent  to  permissive  waste  ;  and  the  same  observation  applies  to  Jones 
V.  Hill  (7  Taunt.  392  ;  1  Moore,  100). 

J.  P.  Taylor,  in  reply.  This  is  not  matter  of  form,  but  of  substance ;  and  if  so, 
it  is  properly  raised  by  general  demurrer.  It  would  be  perfectly  consistent  with  this 
declaration,  that  the  defendant  was  tenant  for  two  days  only,  one  before  and  one 
after  the  marriage  of  the  plaintiffs.  The  defendant  is  not  said  to  be  possessed  for  any 
term ;  a  tenancy  merely  is  stated,  which  the  Court  cannot  infer  to  be  any  more  than 
a  tenancy  at  will:  lioe  v.  Lees  (2  W.  Bla.  1172),  Eicliankon  v.  Langridge  (4  Taunt. 
128),  Doe  d.  Hull  v.  Wood  (14  M.  &  W.  682).  This  is  not  ambiguity,  but' insufficiency 
of  statement,  which  is  a  substantial  defect  in  the  pleading. 

Secondly,  a  tenant  from  year  to  year  is  not  liable  for  permissive  waste.  The 
statutes  of  Marlebridge  and  Gloucester  have  no  application  to  permissive  waste  ;  the 
words  of  the  former  are  "qui  facient  vastum  ; "  and  the  latter  introduces  no  new 
action  for  waste.  The  cases,  too,  all  go  on  the  distinction  between  commissive  and 
permissive  waste:  see  Co.  Litt.  57  a.,  n.  (1);  Gibson  v.  Wells,  Heme  v.  Benbow,  Jones 
V.  Hill,  Torriano  v.  Young,  Martin  v.  Gilham  (7  Ad.  &  E.  540).  [Parke,  B.  Then  do 
you  say  that  the  liability  for  permissive  waste  is  confined  to  tenants  by  the  curtesy 
and  tenants  in  dower?  because  there  is  nothing  that  makes  a  tenant  for  life  liable  for 
permissive  waste  but  the  statute  of  Gloucester.  Your  argument  is  against  the 
authorities  in  2  Inst.  145,  and  2  Eoll.  Abr.  828.  But  upon  the  other  point  we  are 
with  you.] 

Parke,  B.  The  difficulty  is  to  call  this  an  ambiguous  [262]  statement :  it  is  a 
defective  statement.  Supposing  an  action  were  brought  under  the  authority  of  the 
case  of  Jshby  v.  White  (1  Salk.  19;  2  Lord  Raym.  938),  would  it  be  suHicient  merely 
to  .say  that  the  plaintiff  was  tenant  of  lands  of  the  value  of  forty  shillings  a  year? 
The  truth  is,  therefore,  that  it  is  not  an  ambiguous  statement,  but  no  statement  at  all 
of  one  fact  which  is  necessary  to  render  the  defendant  liable,  because  it  is  clear  that 
if  he  be  tenant  at  will  only,  he  is  not  liable. 

As  to  the  question,  whether  the  action  for  permissive  waste  lies  against  a  tenant 
for  years,  all  the  authorities  are  collected  in  the  notes  to  Greene  v.  Cole,  in  2  Saund. 
252,  where  it  is  stated  as  clear  law,  that  at  common  law  the  action  only  lay  against 
tenant  by  the  curtesy,  tenant  in  dower,  or  guardian,  but  that  by  the  statute  of 
Gloucester,  6  Edw.  1,  c.  5,  the  action  is  given  against  lessee  for  life  or  years,  or  tenant 
pur  auter  vie,  or  against  the  assignee  of  tenant  for  life  or  years  for  waste  done  after 
the  assignment.  The  same  authorities  are  referred  to  in  vol.  1,  p.  323  b.,  where, 
however,  it  is  said  that  the  point  cannot  yet  be  considered  as  absolutely  settled  (see 
also  vol.  2,  p.  252  a.,  n.  (//)).  We  are  all  of  opinion,  however,  that  this  declaration  is 
defective  on  general  demuirer,  for  not  bringing  the  case  within  the  class  of  persons 
who  are  liable  for  permissive  waste,  for  want  of  an  averment  that  the  defendant  was 
tenant  for  life  or  years,  it  being  agreed  on  all  hands  that  a  tenant  at  will  is  not  liable 
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for  permissive  waste.     On  this  ground  there  will  be  judgment  for  the  defendant, 
without  sa\'ing  anything  upon  the  other  point. 

Aldekson,  B.,  Kolfe,  B.,  and  Plait,  B.,  concurred. 

Judgment  for  the  defendant. 

[263]  Rees  r.  Francis  Waters  and  Two  Others.  Jan.  11,  1847.— An  action 
of  trespass  brought  in  the  Court  of  Exoheqiier  by  a  plaintifl'  against  three  defen- 
dants, and  all  matters  in  difference  between  the  said  parties,  were  referred  by 
order  of  nisi  prius  to  an  arbitrator,  a  verdict  having  been  taken  for  the  plaintifl; 
and  by  another  like  order,  made  at  the  same  time,  an  action  of  replevin  brought 
in  the  Court  of  Queen's  Bench,  by  the  same  plaintiff  against  one  onh^  of  the 
defendants,  was  also  referred  to  the  same  arbitrator.  The  main  question  agitated 
on  both  sides  was,  whether  or  not  the  plaintiff"  had,  in  1842,  become  tenant  to 
that  partj'  who  was  defendant  in  both  actions.  No  other  tenancy  was  ever  set 
up,  or  brought  into  question  before  the  arbitrator.  The  reference  of  the  replevin 
suit  was  first  proceeded  in,  and  the  evidence  taken  in  it  was,  by  consent,  read 
over  as  evidence  in  the  action  of  trespass.  The  arbitrator  awarded  in  the  action 
of  replevin,  that  the  plaintiff  had  good  cause  of  action  against  the  defendant,  and 
was  entitled  to  a  verdict.  In  the  action  of  trespass  he  awarded  nothing  as  to  the 
costs  of  the  action  of  replevin,  or  whether  at  the  date  of  the  order  of  reference 
of  either  action  a  tenancy  of  the  plaintiff  to  the  party,  who  was  defendant  in 
both  actions,  existed  : — Held,  that  the  award  was  good,  these  matters,  if  in  differ- 
ence, not  having  been  brought  before  the  arbitrator  at  the  hearings. — The  arbiti'ator 
bad  the  power  of  a  judge  at  nisi  prius.  He  did  not  award  execution,  but  ordered 
the  damages  and  costs  to  be  paid  at  a  stated  time  and  place.  That  part  of  the 
award  was  held  void  pro  tanto,  as  surplusage.- — The  plaintiff'  had  replevied  in  the 
county  court,  but  on  the  sale  by  the  three  defendants  of  the  goods  replevied, 
dropped  that  suit,  and  brought  the  action  of  trespass  against  them  : — Held  that 
as  the  proceeding  in  the  county  court  was  not  brought  before  the  arbitrator,  his 
awaid  was  good,  though  he  had  not  awarded  on  it. — Whether,  on  a  reference  of 
a  cause  and  "all  matters  in  difference  between  the  said  parties, "  the}'  being  A., 
on  the  one  part,  and  B.,  C,  and  D.,  on  the  other,  an  arbitrator  must  award  on 
a  cause  and  matter  of  difference  pending  between  A.  and  B.  only,  quiere. 

[S.  C.  4  D.  &  L.  567.] 

A  rule  had  been  obtained  for  setting  aside  the  award  of  an  arbitrator  in  this  case. 
The  action  was  in  trespass,  with  a  plea  of  not  guilty  bj-  statute,  and  was  brought  for 
trespasses  alleged  to  have  been  committed  in  taking  the  plaintiff"s  goods,  on  the  .'Mst 
March,  184G.  by  way  of  distress  for  a  year's  rent  alleged  to  be  due  on  the  25th  March, 
1846  ;  and  it  stood  in  the  paper  of  causes  for  trial  at  the  last  summer  assizes  for 
Gloucestershire,  lieplevin  had  also  been  brought  in  the  county  court  by  the  plaintiff 
against  Waters  only,  for  the  same  distress.  The  proceedings  consisted  of  the  usual 
bond  for  a  return  of  the  goods,  precept  to  replevy,  anrl  summons,  with  delivery  of  the 
goods  accordingly  by  the  bailiff  to  the  deputy  replevin-clerk  for  the  county,  on  the 
part  of  the  plaintiff'.  The  defendants  having  proceeded  to  sell  the  plaintiff's  goods, 
notwithstanding  the  replevin  of  them  in  the  county  court,  that  suit  was  abandoned, 
and  the  action  of  trespass  was  brought  and  referred  as  above.  An  action  of  rei)tevin 
in  the  Court  of  Queen's  Bench  had  been  al.so  brought  by  the  plaintiff'  against  the  defen- 
dant Francis  Waters  only,  for  [264]  t;iking  goods  in  April,  184.5,  by  way  of  distress 
for  three  years'  rent  alleged  to  be  due  to  the  latter  on  the  25th  INIarch  1845.  The 
avowry  was  for  the  rent,  with  the  single  plea  in  bar  non  tenuit,  and  the  case  stood 
for  trial  at  the  same  assizes.  The  defendants  in  the  action  of  trespass  consented  to  a 
verdict  for  the  plaintiff  for  the  damages  in  the  declaration,  and  40s.  costs,  subject  to 
the  award  of  an  arbitrator,  to  whom  "the  .said  cause  and  all  matters  in  difference 
between  the  said  parties"  were  referred,  by  order  of  nisi  prius,  "to  order  and  deter- 
mine what  he  should  think  fit  to  be  done  by  them  respecting  the  matters  in  dispute." 
The  costs  of  the  cause  were  to  abide  the  event  and  determination  of  the  award,  and 
the  costs  of  the  reference  and  award  were  to  be  in  the  discretion  of  the  arbitrator,  who 
was  to  have  all  the  powers  of  a  judge  at  nisi  prius.  The  action  of  replevin  l)rought 
in  the  Court  of  Queen's  Bench  between  the  plaintiff  and  the  defendant  Waters  only, 
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was  also  referred  at  the  same  time  to  the  same  arbitrator,  but  by  a  separate  order  of 
reference.  At  the  hearings  before  him,  this  action  of  replevin  was  first  proceeded 
with.  The  attorney  for  the  avowant  stated  that  he  should  prove  a  tenancy  of  the 
plaintiff  to  his  client,  Francis  Waters,  beginning  at  Lady-day,  1842,  and  called 
witnesses  accordingly,  but  never  alleged  or  proved  any  other  tenancy  whatever  between 
the  plaintiff  and  defendant.  The  plaintift'  denied  his  tenancy  to  the  defendant  Francis 
Waters,  and  set  up  a  tenancy  and  payment  of  rent  to  his  brother  William  Waters. 
No  award  in  that  action  was  set  forth  in  terms  in  the  plaintiff's  affidavits  against  this 
rule,  but  it  was  sworn  that  the  arbitrator  awarded  in  that  action  that  the  plaintiff  had 
good  cause  of  action  against  the  defendant  Francis  Waters,  and  was  entitled  to  a 
verdict ;  thus  in  fact  disaffirming  the  existence  of  any  tenancy  of  the  plaintiff  to  him, 
prior  to  the  distress  for  the  rent  alleged  to  be  due  to  the  defendant  on  the  2.5th  March, 
1845.  The  order  of  reference  of  the  action  of  trespass  was  next  brought  before  [265] 
the  arbitrator,  and  the  plaintiff  offered  in  evidence  the  proceedings  in  the  replevin 
suit  in  the  Court  of  Queen's  Bench,  in  order  to  shew  the  three  defendants  to  be  tres- 
passers at  all  events,  the  plaintiff  having  been  found  by  the  arbitrator  not  to  be  tenant 
to  the  defendant  Francis  Waters.  The  defendant  resisted  their  being  received  in 
evidence.  No  evidence  was  given  of  the  costs  in  the  replevin  suit  in  the  Queen's 
Bench,  and  the  main  question  brought  before  the  arbitrator  on  this  hearing  was, 
whether  the  plaintiff  had  become  tenant  to  the  defendant  Francis  W^aters,  in  March 
1842.  On  that  head  no  witnesses  were  examined  for  the  defendants,  but  both  parties 
agreed  that  the  evidence  given  on  the  former  reference,  which  included  that  of  the 
defendant  Francis  Waters  himself,  should  be  taken  into  consideration  by  the  arbitrator, 
as  if  it  had  been  again  given  in  the  action  of  trespass.  It  was  never  alleged  for  the 
three  defendants  that  the  plaintiff'  became  tenant  to  the  defendant,  Francis  Waters, 
at  any  other  time  than  in  March  1842,  nor  was  the  arbitrator  ever  required  to  state 
or  find  whether,  at  the  date  of  the  order  of  reference  in  the  action  of  trespa.ss,  a  tenancy 
in  fact  existed  between  the  plaintiff' and  the  defendant  Francis  Waters.  The  arbitrator 
awarded  in  the  action  of  trespass,  that  the  plaintiff  had  good  cause  of  action  against 
the  defendants  in  the  said  cause,  and  was  entitled  to  a  verdict  therein,  and  awarded 
the  damages  to  be  paid  by  the  said  defendants  to  the  said  plaintiff  in  that  action  at 
the  sum  of  £70,  and  ordered  the  damages  given  by  the  said  verdict,  subject  to  the 
award,  to  be  altered  and  reduced  accordingly  to  the  said  sum  of  £70  ;  and  also  that 
the  three  defendants  should  pay  that  sum  on  the  20th  October,  1846,  together  with 
the  costs  of  the  action,  and  also  of  the  reference  and  award.  The  award  then  recited, 
that  whereas  the  trespasses  complained  of  in  the  declaration  in  the  action  were  com- 
mitted by  the  defendants  under  a  colour  of  distress  for  arrears  of  rent  alleged  to  be 
due  and  owing  by  [266]  and  from  the  plaintiff  to  the  defendant  Waters,  but  which 
the  plaintiff'  wholly  denied,  the  arbitrator  awarded  that  no  such  rent  was  or  is  due 
from  the  plaintiff'  to  the  defendant  Waters,  and  that  the  said  distress  was  levied  upon 
the  I'oods  and  chattels  of  the  said  plaintiff"  wrongfully  and  illegally.  The  affidavits  in 
answer  to  the  rule  stated,  that  the  actions  of  replevin  and  question  of  tenancy  were 
the  matters  in  dispute  between  the  parties  at  the  time  of  making  the  order  of  reference 
and  the  award,  and  were  distinctly  brought  before  the  arbitrator,  and  submitted  to 
him  at  the  hearing  before  him.  Two  orders  of  reference  had  been  drawn  up  at  ni,si 
prius,  the  second  applying  to  the  action  of  replevin  in  the  Qneen's  Heneh.  The  rule 
to  set  aside  the  award  in  the  action  of  trespass  had  been  granted  on  four  grounds  : — 
1st  That  the  arbitrator  had  exceeded  his  authority  in  awarding  costs  and  damages 
in  the  action  of  trespass  to  be  paid  on  the  day  named  ;  2nd,  That  he  had  omitted  to 
award  in  respect  of  the  proceedings  in  replevin  in  the  county  court;  3rd,  That  he  had 
omitted  to  award  whether,  at  the  date  of  the  order  of  reference,  a  tenancy  existed 
between  the  plaintiff'  and  the  defendant  Francis  Waters ;  4th,  That  he  had  omitted 
to  award  as  to  the  action  of  replevin  pending  in  the  Court  of  Queen's  Bench  between 
the  plaintiff'  and  the  defendant  Francis  Waters. 

Talfourd,  Serjt.,  and  Greaves  shewed  cause.  At  the  hearing  before  the  ai'bitrator, 
it  was  in  fact  agreed  that  the  arbitration  should  proceed  as  if  there  had  been  one 
instead  of  two  orders  of  reference.  [Alderson,  B.  The  parties  may  have  agreed  that 
the  two  awards,  being  on  the  same  subject  matter,  should  be  considered  as  one  awaid. 
The  order  of  reference  should  have  referred  this  action  of  trespass,  and  all  the  matters 
in  dift'erence  between  the  parties,  except  the  action  of  replevin  in  the  Queen's  Bench, 
and  then  should  have  referred  that  action  to  the  same  arbitrator.]     The  action  of 
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replevin  in  the  Queen's  Bench  was  brought  [267]  for  the  same  cause  of  action,  and 
therefore  was  disposed  of  by  the  finding  in  this  award  that  no  rent  was  due  ;  Jackson 
V.  Yabshy  (5  B.  &  Aid.  f>4r!^),  Sailer  v.^Vatis  (2  M.  &  W.  67).  But  even  admitting 
that,  on  an  order  of  reference  of  matters  in  difference  between  A.,  B.,  and  C ,  an 
arbitrator  must  award  on  a  matter  in  difference  between  A.  and  B.  only,  no  case  like 
the  present  can  be  cited.  The  question  here  is,  what  was  meant  to  be  referred  to  the 
arbitrator.  The  two  actions  were  referred  at  the  same  time,  and  it  was  not  intended 
to  refer  them  singly  or  separately.  Any  part  of  the  award  which  assumes  to  reserve 
a  power  over  differences  may  be  rejected,  without  invalidating  the  rest ;  lifanser  v. 
Heavtr  (3  B.  &  Aid.  295).  If  the  arbitrator  has  exceeded  his  authority  as  to  costs, 
that  does  not  invalidate  the  award;  Aitcheson  v.  Cargey  (2  M.  &  W.  199;  Ilohdell  v. 
Miller,  6  Bing.  N.  C.  292).  The  tenancy  of  the  plaintiff  to  the  defendant  Francis 
Waters  is  disaffirmed  by  the  finding  of  the  arbitrator,  that  no  rent  was  due.  (They 
were  then  stopped  by  the  Court.) 

Keating,  contra.  The  matter  in  dispute  between  the  plaintiff  and  one  of  the 
defendants  should  have  been  adjudicated  on  specifically  in  this  award.  In  Comyns' 
Digest,  Arbitrament  (D.  4),  it  is  stated,  "By  a  submission  by  A.  and  B.  of  the  one 
part,  and  U.  of  the  other,  of  all  matters  between  them,  an  action  bv  A.  alone  against 
C  is  submitted  ;  for  it  shall  be  taken  di.stributivcly."  From  1  Roll.  Abr.  246,  1.  20, 
there  cited,  this  appears  to  have  been  held  on  demurrer,  in  Arnold  v.  Pol-,  Mich. 
9  Car.  1.  In  Watson  on  Awards,  3rd  edit  200,  the  case  of  IFtnter  v.  White  (2  Moore, 
723:  1  Brod.  &  B.  350)  is  thus  stated  :  "A  cause  in  which  A.  was  plaintitt'  and  B. 
defendant  was  referred  by  order  of  nisi  prius,  and  by  a  subsequent  order  of  reference 
another  cause  in  which  A.  was  plaintitt'  and  C.  defendant  [268]  was  included  in  the 
former  reference.  The  terms  of  the  reference  were  of  all  matters  in  difierence  between 
the  parties,  or  any  or  either  of  them,  as  copartners  or  otherwise,  the  costs  of  the 
causes  and  of  the  reference  to  abide  the  event  of  the  award.  The  arbitrator  made  two 
awards,  one  in  the  cause  between  A.  and  B.,  and  another  in  the  cause  between  A.  and 
C,  but  he  did  not  make  any  award  between  B.  and  C,  nor  did  he  state  whether  or 
not  A.  had  any  joint  cause  of  action  against  B.  and  C.  For  these  objections,  especially 
the  hist,  the  Court  set  aside  the  award."  [Pollock,  C.  B.  This  reference  is  of  all 
matters  in  difference  between  the  parties,  viz.  the  parties  named,  and  not  between 
those  parties  or  either  of  them.  The  order  of  reference  between  the  parties  means 
those  parties  and  no  others.]  The  judgment  of  Richardson,  .1.,  in  Winter  v.  White 
(1  Brod.  &  B.  358),  is  material :  "  In  cases  where  A.  and  B.  have  jointly  entered  into 
a  submission  of  arbitration  with  C,  an  award  for  A.  alone  to  pay  money  to  C.  has 
been  objected  to,  but  was  holden  good  by  the  Court:  Athdstan  v.  Moon  (Com.  R.  546), 
Carter  v.  Carter  (1  Vern.  259).  But  the  authority  which  seems  to  me  to  come  nearest 
to  the  present  case,  is  in  Brook's  Abridgment,  tit.  Arbitrament,  pi.  44.  There,  after 
citing  the  Year  Book,  2  R.  3,  lf<,  (where  it  was  held  by  three  justices  in  the  Exchequer 
Chamber,  that  if  J.  N.  and  three  others  put  in  award  of  \V.  P.,  all  actions  and  demands 
between  them,  the  arbitrator  has  authority  to  decide  all  joint  matters  between  them, 
and  all  several  matters  also,)  he  adds,  '  Yet  it  seems  clear  that  the  aibitrator  has  not 
authority  to  determine  or  arbitrate  matters  between  the  three,  for  they  are  one  party 
against  the  fomth  ;  but  he  may  determine  between  any  one  of  the  three  and  the 
fourth  '  This  distinction  appears  to  mc  (Mr  .'ustice  Richardson)  to  he  founded  in 
reason  and  principle  ;  for  otherwise  a  different  effect  might  be  given  [269]  to  the 
submission,  and  a  contract  let  in  ditierent  from  that  into  which  the  parties  by  their 
submission  entered."  [Alderson,  B.  You  must  not  take  this  as  equivalent  to  a 
reference  of  one  cause  one  day  and  the  other  on  another  ;  but  both  causes  were 
referred  on  the  same  day,  as  parts  of  one  reference,  though  by  two  orders.]  The 
mere  agreement  to  refer  another  action  cannot  afi'ect  the  arbitrator's  duty  on  this. 
The  order  of  reference  and  award  in  the  action  of  replevin  in  the  Court  of  Queen's 
Hench  should  have  been  brought  before  the  Court  in  terms,  and  not  in  portions  only. 

Pollock,  G.  B.  I  am  of  opiinon  that  we  ought  not  to  set  aside  this  award. 
Four  objections  have  been  taken  to  it :  first,  that  the  arbitiator  has  exceeded  his 
iwwer  in  ordering  the  costs  to  be  paid  on  a  certain  day,  and  at  a  cei  tain  ])lace.  That, 
however,  I  consider  to  be  a  matter  of  mere  siu'plusagc.  'I'he  second  olqection  was, 
that  the  action  or  proceeding  in  the  county  court  has  not  been  determined  by  the 
award.  As  to  this,  and  the  fourth  objection,  which  was  ejusdem  generis,  viz.  that 
the  action  of  replevin  in  the  Queen's  Bench  has  not  been  determined,  it  is  enough  to 
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say,  that  it  clearly  appears  that  there  was  another  order  of  reference  of  the  suit  in  the 
Queen's  Bench,  and  that  the  replevin  suit  in  the  county  court  had  been  altogether 
dropped  by  the  parties.  The  third  and  main  objection  was,  that  the  arbitrator  has 
not  decided  whether  a  tenancy  existed  between  the  plaintitJ'  and  one  of  the  defendants. 
I  am  of  opinion  that  that  matter  was  not  so  brought  before  the  arbitrator  that  even 
its  omission  from  his  award  would  vitiate  it.  I  am  of  opinion  that  a  reference  of  "  all 
matters  in  difference "  does  not  mean  a  reference  of  all  possible  matters,  but  of  all 
matters  which  are  brought  before  the  arbitrator.  And  if  the  parties  omit  to  solicit 
his  attention  to  a  matter  not  being  one  of  the  questions  in  the  proceedings  themselves, 
no  objection  can  [270]  be  made  to  the  award  for  not  adjudicating  on  it.  I  also  think 
that  a  reference  under  an  order  of  nisi  prius  of  "all  matters  in  difference  between  the 
said  parties,"  involves  only  matters  in  difference  between  all  and  every  of  those  parties, 
and  does  not  include  matters  in  difference  between  some  one  or  other,  or  any  of  them. 
Nor  do  I  think  that  any  authority  has  been  cited  which  shews  the  contrary,  or  that 
it  includes  any  claim  of  any  one  or  more  of  the  defendants  or  plaintiff's.  In  my  view 
of  the  subject,  a  reference  so  worded  would  not  include  the  parties  on  the  one  side, 
and  any  one  else  on  the  other,  for  such  matter  is  not  a  matter  in  difference  between 
the  plaintiff's  and  defendants.  The  cases  cited  may  all  be  explained  by  the  particular 
language  used  in  the  orders  of  reference.  Where,  as  in  Winter  \.  //'//i/r,  the  parties 
agree  by  their  own  act,  e.g.  by  bonds,  which  may  be  joint  and  several,  the  doctrine  of 
the  three  judges,  which  is  there  pushed  to  an  extreme,  may  be  supported  ;  but  where, 
in  ordei'S  of  reference  at  nisi  prius,  it  has  been  sought  that  a  separate  award,  in  a 
matter  not  aft'ecting  all  and  every  of  the  parties,  shall  be  made,  the  words  "or  any  or 
either  of  them"  have  always  been  introduced;  and  in  the  absence  of  those  words,  I 
think  the  order  of  reference  in  this  case  did  not  cover  matters  in  difference  between 
the  plaintiff  and  only  one  or  more  of  the  defendants.  The  inconvenience  of  a  contrary 
doctrine  would  be  very  great,  as  the  arbitrator  might  go  on  to  an  award  in  a  suit  in 
which  some  one  or  more  of  the  parties  to  the  order  of  reference  had  no  interest  at  all. 
However,  I  entirely  agree  that  the  award  ought  not  to  be  set  aside ;  because,  under 
the  particular  circumstances,  the  replevin  suit  must  be  considered  as  excluded,  by  the 
manner  in  which  the  parties  proceeded  before  the  arbitrator. 

Parke,  B.  I  agree  with  the  Lord  Chief  Baron,  that  this  rule  must  be  discharged. 
As  to  the  first  objection  [271]  two  answers  have  been  given, — first,  that  the  arbitrator 
had  all  the  powers  of  a  judge,  and  might  have  awarded  execution  ;  but  he  has  not 
executed  that  authority  ;  secondly,  that  the  award,  as  to  the  payment  of  the  costs,  is 
merely  void  :  and  I  agiee  with  that  answer.  The  next  question  is,  as  to  the  proceedings 
in  the  county  court ;  and  I  think  the  arbitrator  ought  to  have  made  his  award  upon 
that  matter,  if  brought  before  him.  But  I  do  not  agree  with  the  Lord  Chief  Baron 
as  to  there  being  any  difference  between  the  act  of  a  court  and  that  of  parties  in 
referring  matters  in  diff'erence.  Many  authorities  shew  that  "  between  the  parties" 
means  between  the  parties  "  or  any  of  them."  At  all  events,  without  looking  at  the 
authorities,  I  should  have  been  disposed  to  say,  that  if  the  proceedings  in  the  county 
court  had  been  a  "  matter  in  diff'erence  "  in  the  sense  required,  the  arbitrator  should 
have  decided  it.  But  looking  at  the  facts  which  occurred  at  the  hearing,  it  is  perfectly 
clear  that  such  was  not  the  case.  No  evidence  of  the  costs  in  that  ease  was  given, 
and  the  reasonable  conclusion  is,  that  that  matter  was  not  brought  forward  as  a  matter 
of  difference  between  the  parties.  The  principal  doubt  I  have  had  is,  whether,  in 
consequence  of  the  arbitrator's  omitting  to  decide  the  suit  in  the  Court  of  Queen's 
Bench,  the  award  is  bad.  Two  orders  of  reference  were  improperly  drawn  up  by  the 
officer,  and  the  question  is,  whether  it  was  a  condition  precedent  to  the  validity  of 
this  award,  that  the  action  in  the  Court  of  Queen's  Bench  should  have  been  disposed 
of  by  it.  But  when  I  look  at  the  conduct  of  the  parties  to  this  reference,  there  is 
ample  evidence  to  shew  that  they  meant  that  action  to  be  disposed  of  by  the  other 
award.  That  matter  was  first  gone  into,  and  then,  vvhen  the  next  case  came  on,  the 
evidence  was  read.  There  is  enough  to  shew  that,  supposing  the  arbitrator  was  bound 
to  decide  that  action  in  this  award,  the  parties  have  by  their  conduct  done  away  with 
that  necessity. 

Alderson,  B.  I  am  of  the  same  opinion.  The  award  of  [272]  costs  is  clearly 
surplusage  pro  tanto.  The  second  and  third  points  were  never  specifically  brought 
before  the  arbitrator.  As  to  the  last  point,  I  am  not  prepared  to  say  that  the  action 
of  replevin  in  the  Court  of  Queen's  Bench  was  not  a  matter  in  diff'erence,  but  as  the 
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parties  by  their  conduct  at  the  reference  have  waived  the  point,  they  cannot  now  take 
the  objection. 

Platt,  B.  That  part  of  the  awaid  which  regaids  the  costs  is  merely  excess. 
With  regard  to  the  two  next  points,  I  was  a  good  deal  impressed  by  Mr.  (rreaves's 
argument.  This  order  of  reference  is  merely  by  the  agreement  of  the  parties,  and 
you  must  therefore  look  to  their  conduct  before  the  arbitrators.  Now  that  conduct 
seems  to  me  to  dispose  of  all  the  other  objections  raised  against  this  award.  No 
distinct  claim  was  set  up  as  to  the  replevin  in  the  county  court,  whilst,  with  regard 
to  the  tenancy,  no  one  can  shut  his  eyes  to  the  fact  that  the  issue  in  the  replevin  suit 
must  decide  it,  for  it  goes  to  the  ver}'  root  of  that  action.  Unless  the  arbitrator  was 
called  on  to  decide  that  question  as  a  separate  matter  in  difference,  he  could  hardly 
be  said  to  be  bound  to  decide  it.  With  regard  to  the  last  question,  it  is  idle  to  say 
that  the  conduct  of  the  parties  did  not  take  away  from  the  arbitrator  the  obligation 
of  deciding  the  question  involved  in  it.  If  five  or  six  matters  more  were  brought 
before  him,  of  which  some  were  withdrawn,  he  would  not  be  bound  to  decide  the  latter. 

Rule  discharged. (a)' 

[273]  Smith  v.  Temperley.  Jan.  13,  1847. — The  plaintiff  sued  the  defendant  for 
goods  sold  and  delivered,  and  filed  an  affidavit  of  debt  in  bankruptcy  against 
him,  under  5  &  6  Vict.  c.  122,  for  1041.  ISs.  5d.  A  summons  issued  against  the 
defendant  under  that  act,  but,  on  his  making  affidavit  that  he  believed  he  had  a 
good  defence  to  the  demand,  was  dismissed  by  the  commissioner.  The  defen- 
dant then  pleaded  a  set-off,  and  at  the  trial  at  the  assizes  proved  it  to  the  amount 
of  291.  5s.  V^erdict  for  plaintiff  for  £74.  The  judge  granted  a  certificate 
for  speedy  execution,  and  on  the  7th  of  .August  the  plaintiff  signed  judgment, 
taxed  costs,  and  issued  execution.  On  the  21st  of  November  a  rule  was  granted 
under  .0  &  6  Vict.  c.  122,  s.  19,  for  entering  a  suggestion  on  the  record,  and  for 
compelling  the  plaintiff  to  return  to  the  defendant  the  monies  paid  by  him 
under  the  execution,  with  costs;  the  ground  being,  that  the  plaintiff  had  no 
reasoual)le  or  probable  cause  for  making  the  affidavit  of  debt  iu  bankruptcy  : 
— Held,  per  Curiam,  that  the  motion  was  made  too  late;  and  by  three  Barons 
(Parke,  B,  hiesitante),  that  in  cases  where  speedy  execution  is  granted  in  vacation, 
under  1  Will.  4,  c.  7,  and  executed  before  term,  the  defendant  must  apply  within 
the  first  four  da3'3  of  the  ensuing  term,  and,  in  other  cases,  before  judgment  has 
been  signed  and  execution  issued. — Qnajre,  whether,  under  i>  &  6  Vict.  c.  122, 
the  plaintiff  had  reasonable  or  probable  cause  for  making  an  affidavit  of  debt 
in  bankruptcy  to  the  full  amount  of  the  defendant's  original  debt  to  him? 

[S.  C.  4  D.  &  L.  510  ;  16  L.  J.  Ex.  105  ;  11  Jur.  244.] 

Warren  had  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  he  should 
not  return  to  the  defendant  the  monies  paid  by  him  under  an  execution  against  him, 
with  costs,  and  why  a  suggestion  should  not  be  entered  on  the  iccord,  under  5  &  6 
Vict.  c.  122,  s.  19,(a)-  the  bank-[274]-ruptcy  law  amendment  act,  and  why  the  judg- 

(a)i  See  Slom  v.  PliilUps,  4  Bing.  N.  C.  37  ;  Bird  v.  Cooper,  4  I).  P.  C.  128 ;  DMen 
V.  Avqktiea  {Marquis),  10  Bing.  568;  4  Tyr.  926;  Aitcheson  v.  Curgey,  2  Bing.  200; 
Haywaul  v.  PhiUips,  6  Ad.  &  E.  119. 

(a)'-'  That  section  enacts,  that,  in  every  action  brought  after  the  commencement  of 
this  act  [llth  Nov.  1812],  wherein  any  such  [see  sect.  11]  creditor  is  plaintiff,  and  any 
such  [see  sect.  II]  trader  is  defendant,  and  wherein  the  plaintiff  shall  not  recover  the 
amount  of  the  sum,  for  which  he  shall  have  tiled  an  aflidavit  of  debt  under  the  pro- 
visions of  this  act,  such  defendant  shall  be  entitled  to  costs  of  suit,  to  be  taxed  accord- 
ing to  the  custom  of  the  Court  in  which  such  action  is  brought,  upon  motion  to  be 
made  in  Court  for  that  purpose,  and  upon  hearing  the  p;irties  by  affidavit,  that  the 
plaintiff  in  such  action  had  not  any  reasonable  or  probable  cause  for  making  such 
affidavit  of  debt  in  such  amount  as  aforesaid,  and  provided  such  court  shall  thereupon, 
by  a  rule  or  order  of  the  same  court,  direct  that  such  costs  shall  bo  allowed  to  the 
defendant  ;  and  the  plaintiff  shall,  upon  such  rule  or  order  being  made  ius  aforesaid,  bo 
disabled  from  taking  out  any  execution  for  the  sum  recovered  in  any  such  action 
unless  the  sum  shall  exceed,  and  then  in  such  sum  only  as  the  same  shall  exceed,  the 
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merit  should  not  be  amended.  It  appeared,  from  the  affidavits  produced  in  support 
of  the  rule,  that  the  action  was  for  butcher's  meat  supplied  by  the  plaintiff  to  the 
defendant.  The  particulars  of  demand  claimed  1031.  4s.  84d.  Before  plea,  the  plaintiff 
served  the  defendant  with  a  summons  in  the  form  No.  3  given  by  the  schedule  of 
5  ife  6  Vict.  e.  122,  claiming  1041.  18s.  5d.  On  the  defendant's  appearance  before  the 
commissioner  in  bankruptcy,  he  made  an  affidavit  (under  sect.  12)  that  he  verily 
believed  he  had  a  good  defence  to  the  claim  ;  and  the  summons  was  thereupon  dis- 
missed. The  defendant  then  pleaded  a  set-off  for  cows  sold  to  the  plaintiff.  At  the 
trial,  at  the  Surrey  Assizes,  on  the  5th  August,  1846,  the  plea  was  supported  by  proof, 
and  the  plaintiff  had  a  verdict  for  £74.  A  ceitificate  for  immediate  execution  having 
been  granted  by  the  Judge,  under  1  Will.  4,  c.  7,  s.  2,  judgment  was  signed  and 
execution  issued  on  the  7th  of  August,  and  the  damages  and  taxed  costs  were  then 
paid.     The  rule  had  been  enlarged  to  this  term. 

Lush  (Charnock  with  him)  now  shewed  cause.  This  rule  was  obtained  too  late  ; 
for  the  defendant  should  either-  have  resisted  the  application  for  immediate  e.xecution 
at  nisi  prius,  or  have  obtained  a  summons  at  chambers  to  stay  the  taxation  of  costs. 
[Parke,  E.  The  signing  judgment  and  taxing  costs,  being  the  act  of  the  plaintiff, 
cannot  deprive  the  defendant  of  the  benefit  of  this  motion.]  At  all  events,  it  .should 
have  been  made  within  the  first  four  days  of  last  Michaelmas  Term,  by  analogy  to  the 
time  prescribed  for  moving  for  new  trials,  in  which  case,  as  well  before  as  since 
1  Will.  4,  c.  7,  whether  execution  be  permitted  to  be  [275]  speedy,  or  left  to  the 
common  course  of  law,  a  defendant,  whose  cause  is  tried  in  vacation,  and  who  seeks 
for  a  new  trial,  is  bound  to  move  for  it  within  the  first  four  days  of  the  ensuing  terra. 
That  rule  was  rigidl}'  adhered  to  before  1  Will.  4,  c.  7,  particularly  after  judgment  had 
been  signed,  and  costs  taxed.  [Parke,  B.,  assented. («)]  Again,  before  that  act  the 
rule  was,  that  motions  to  deprive  a  plaintiff  of  costs,  by  entering  suggestions  on  the 
roll  that  the  action  should  have  been  brought  in  a  court  of  requests,  must  be  made 
within  the  first  four  days  of  the  term  next  ensuing  the  vacation  in  which  the  trial  was 
had.  That  rule  was  not  altered  by  1  Will.  4,  c.  7,  s.  4,  as  was  held  shortly  after  it 
passed,  in  Baddeley  v.  01ircr,{b)  a  case  in  which  a  certificate  for  speedy  execution  had 
issued.  [Piirke,  B.  It  was  also  the  practice  not  to  make  such  a  motion  after  the 
costs  were  taxed.  But  is  thei'C  any  case  in  which  such  a  motion  has  been  refused,  on 
account  of  its  having  been  made  after  the  first  four  days  of  the  following  terra, 
though  judgment  had  not  been  signed  (see  Bond  v.  Bailey,  3  Dowl.  P.  C.  808)1]  No 
case  has  been  found  in  which  such  a  motion  has  been  made  after  that  time.  Garratt  v. 
Bahincjlon  (I  Dowl.  &  L.  820)  suppoi-ts  Baddeley  v.  Oliver.  Godson  v.  Lloyd  (4  Dowl. 
P.  C.  157)  shews  that  the  provisions  of  1  W^ill.  4,  c.  7,  for  speedy  execution,  are 
extended  to  proceedings  before  the  sheriff",  under  3  &  4  Will.  4,  c.  42,  s.  i7  ;  so  that 
a  motion  for  entering  a  suggestion  under  a  court  of  requests  act  may  be  made  in 
term  also  before  taxation  of  costs,  for  they  form  part  of  the  judgment  to  be  signed. 
[Pollock,  C.  B.,  mentioned  Rennie  v.  Yarstoii  (8  Dowl.  P.  C.  3-.i6).]  Calvert  v.  Everard 
(5  M.  &  Sel.  510)  shews  that  after  final  judgment  signed  it  is  too  late  to  move  to 
enter  a  sugges-[276]-tion  to  deprive  a  plaintiff'  of  costs  under  a  court  of  requests  act ; 
the  reason  being,  that  a  plaintiff  could  not  be  disentitled  to  his  costs  under  tlie  statute 
of  Gloucester,  without  a  suggestion  being  so  put  on  the  roll  as  to  form  part  of  the 
judgment.  That  could  not  be  done  after  final  judgment  signed.  Ilippisley  v.  Layncj 
(4  B.  &  Cr.  863)  was  a  motion  to  deprive  a  plaintiff"  of  costs,  by  entering  a  suggestion 
under  a  court  of  requests  act.  Bayley,  J.,  there  said,  "  The  cases  of  IVatcJiorn  v.  Cooh 
(2  M.  &  Sel.  348)  and  Calvert  v.  Eterard  do  not  establish  that  a  defendant  is  always 
in  time  before  final  judgment,  but  merely  decided  that  he  was  clearly  too  late  after 
judgraent."     Unwin  v.  King  (2  Dowl.  P.  C.  593)  also  shews  that  a  raotion  to  deprive 

amount  of  the  taxed  costs  of  the  defendant  in  such  action  ;  and  in  case  the  sum 
recovered  in  any  such  action  shall  be  less  than  the  amount  of  the  costs  of  the  defen- 
dant, to  be  taxed  as  aforesaid,  that  then  the  defendant  shall  be  entitled,  after  deducting 
the  sum  of  money  recovered  by  the  plaintiff'  in  such  action  from  the  amount  of  his 
costs,  so  to  be  taxed  as  aforesaid,  to  take  out  execution  for  such  costs  in  like  manner 
as  a  defendant  may  now  by  law  have  execution  for  costs  in  other  cases. 

(a)  See  IVatcharn  v.  Cook,  2  M.  &  Sel.  348 ;  and  Bligh  v.  Chadwich,  1  W.  W.  & 
H.  315. 

{h)  1  G.  &  M.  219 ;  3  Tyr.  145.     See  the  judgment  of  Bayley,  B. 


16  M.  &  W.  277.  SMITH    ?'.   TEMPKRLEY  1193 

:i  plaiiitifl'  of  his  costs,  under  the  Middlesex  couiity  courts  act,  must  be  made  before 
final  judgment.  This  is  a  penal  proceeding  against  the  plaintiff',  and  diHerentfrom  the 
application  under  43  Geo.  3,  c.  -lO,  to  deprive  the  plaintiff"  of  costs,  on  account  of  his 
having  recovered  less  than  he  held  the  defendant  to  bail  for. 

The  Court  here  called  on 

Warren  and  Hugh  Hill,  in  support  of  the  rule.  The  first  question  is,  whether  the 
circumstances  of  this  ease  bring  it  within  5  it  (5  Vict.  c.  122,  s.  19.  That  is  a  remedial 
provision,  affording  relief  against  the  sweeping  enactments  of  the  act,  and  must  prevail 
unless  the  plaintitf  was  clearly  entitled  to  proceed  against  the  defendant  in  bankruptcy. 
As  there  were  items  on  both  sides  of  the  account,  the  plaintiff'  had  no  reasonable  cause 
for  including  in  his  affidavit  of  debt  291.  4s.,  the  amount  of  his  debt  to  the  defendant, 
and  was  only  entitled  to  swear  to  the  balance.  Droncfiehl  v.  Archer  (3  B.  &  Aid.  -513). 
[Alderson,  B.  Suppose  the  plaintiff' had  oidy  brought  an  action  for  the  balance,  and 
[277]  been  sued  in  a  cross-action  for  the  subject  matter  of  set-off,  what  defence  would 
he  have  had  ?]  Then  the  proceedings  in  bankruptcy  for  more  than  the  balance  were 
ill  founded.  The  word  "  balance  "  means  not  the  debt  due  to  the  plaintiff,  but  the 
sum  for  which  a  plaintiff  might  properly  arrest,  notwithstanding  the  set-off  due  from 
him.  This  proceeding  in  bankruptcy,  therefore,  is  a  diff'erent  case  fiom  that  provided 
for  by  the  43  Geo.  3,  c.  46,  of  arresting  for  a  larger  sura  than  was  afteiwards  pro\ed 
to  be  due  _:  for  the  act  of  5  &  6  Vict,  speaks  of  a  plaintiff's  affidavit  of  debt. 
[Pollock,  G.  \i.  It  was  only  for  the  purposes  of  arrest  that  the  balance  has  been  called 
the  debt :  for  as  the  defendant  is  not  compelled  to  set  ofT  a  debt  due  to  him  from  the 
plaintiff,  the  sum  originally  due  from  him  to  the  plaintiff'  is  the  debt  for  all  other 
purposes  soever.  Alderson,  B.  Under  sect.  1-5  of  the  aot,(a)  the  defendant  [278] 
might  .saj'  before  the  bankruptcy  commissioner,  "I  will  pay  the  money  which  is  due, 
viz.  so  much  ;  and  as  to  the  rest,  I  have  a  set-off."  Or  if  he  refused  to  admit  the 
debt,  and  gave  security,  he  would  go  free  altogether  from  proceedings  in  bankruptcy. 
Had  such  security  been  given  in  this  case,  that  might  have  made  it  parallel  to  arresting 
him  for  moie  than  was  due.  Parke,  B.  Nothing  shews  the  plaintiff's  knowledge  of 
the  defendant's  counter  claim  on  him  for  cows]  In  AsMon  v.  NauU  (2  Dowl.  P.  C. 
727;  on  43  Geo.  3,  c.  46,  s.  3),  Tindal,  C.  J.,  said,  "The  plaintiff  must  have  known 
that  he  was  indebted  to  the  defendant  in  the  sum  of  £39.  Under  these  circumstances, 
an  arrest  for  the  whole  amount  of  the  claim  which  the  plaintiff'  had  on  the  defendant 
must  be  considered  as  without  reasonable  and  probable  cause."  The  Chief  Justice 
then  stated  DroiiejkUl  v.  Archer.  liobiiuon  v.  lyhltehead  (6  Dowl.  P.  C.  292)  also 
supports  that  c;ise.  The  analogy  between  this  case  and  that  of  arresting  without 
reasonable  cause  for  more  than  is  due  on  the  balance  of  accounts,  is  sufficientl}'  close 
to  guide  the  Court  in  the  present  case.  The  plaintiff  should  have  given  credit  to  the 
defendant  for  291.  5s.,  the  amount  of  the  set-off',  and  that  would  have  been  a  defence 
b}'  way  of  payment  to  any  action  against  him  for  that  sum.  [Alderson,  B.  The 
defendant  asks  us  for  costs,  on  the  ground  of  the  plaintiff  having  no  reasonable 
ground  for  what  he  has  done,  but  my  present  opinion  on  the  schedule  of  .5  it  G  Vict, 
c.   122,  is  that  I  should  have  made  an  affidavit  in  the  foim  adopted  by  the  plaintitf, 

(o)  By  5  &  6  Vict.  c.  122,  s.  f5,  "If  any  such  trader  so  summoned  as  aforesaid 
shall,  upon  his  appearance,  sign  an  admission  for  part  only  of  such  demand  in  the 
form  aforesaid,  [see  Sched.  B.,  No.  1],  and  shall  not  make  a  deposition  in  the  form 
hereinbefore  required,  that  he  believes  he  has  a  good  defence  to  the  residue  of  such 
demand,  then  and  in  such  case,  if  such  trader,  as  to  the  sura  so  admitted,  shall  not, 
within  fourteen  days  ne.xt  after  the  filing  of  such  admission,  pay  or  tender  and  oH'er 
to  pay  to  such  creditor  the  sum  so  admitted,  or  secure  or  compound  for  the  same 
to  the  satisfaction  of  the  creditor,  and  as  to  the  residue  of  such  demand  shall  not, 
within  fouiteen  days  after  personal  service  of  such  summons,  or  within  such  enlarged 
time  as  may  be  granted  to  him  in  that  behalf,  ])ay,  socuic,  or  compound  for  the  same 
to  the  satisfaction  of  such  creditor,  or  enter  into  a  bond,  in  such  sum  .uid  with  two 
sufficient  sureties  as  such  court  shall  approve  of,  to  pay  such  sum  as  shall  be  lecovercd 
in  any  action  which  shall  have  been  brought,  or  shall  thereafter  be  brought,  for  the 
recovery  of  the  .same,  together  with  such  costs  as  shall  be  given  in  such  action,  every 
such  trader  shall  be  deemed  to  have  committed  an  act  of  Ijaukruptcy  on  the  fifteenth 
day  after  service  of  such  summons,  provided  a  Kat  in  bankruptcy  shall  issue  against 
such  trader  within  two  months  from  the  tiling  of  such  affidavit." 
Ex.  Div.  IX.— 38* 
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without  noticing  the  matter  of  set-oft"  (see  4  Burr.  2134:,  2220).]  In  IJu/ginsoii  v. 
BroiHUmrd  (I  Dowl.  &  L.  490),  the  plaintiff,  by  his  particulars,  claimed  a  balance  of 
721.  Os.  8d.,  and  filed  an  affidavit  of  debt  for  that  sum,  under  5  &  6  Vict.  c.  122.  The 
defendant  pleaded  a  set-oft',  but  on  a  reference  to  an  arbitrator  abandoned  it.  The 
award  was  for  [279]  the  plaintiff'  for  £25  only,  but  it  was  held  that  the  defendant  was 
not  entitled  to  costs  under  sect.  19.  Parke,  B.,  seems  to  have  intimated,  that  had  not 
the  defendant  abandoned  his  set-oft',  there  would  have  been  want  of  probable  cause, 
so  as  to  make  the  result  diff'ereiit.  [Alderson,  B.  Unless  you  could  have  indicted 
the  plaintift"  for  perjury,  had  he  sworn  to  the  defendant  owing  him  1031.  4s.  8Ad., 
without  crediting  the  defendant  for  the  set-off' of  291.  4s.,  he  has  sworn  truly  ;  so,  if  the 
defendant  had  not  chosen  to  plead  a  set-oft',  the  plaintift  might  have  recovered  the  full 
amount.] 

The  other  question  is,  whether  this  application,  having  been  made  within  the  term 
ne.xt  ensuing  the  trial,  was  in  time.  Il'alwn  v.  Boye^  (13  M.  &  W.  63.5)  shews  that 
it  was.  This  is  a  right  given  by  a  remedial  statute,  and  may  be  enforced  within  a 
reasonable  time.  The  plaintiff's  position  was  not  altered  by  the  time  which  elapsed 
after  the  fourth  day  of  the  term  and  that  on  which  this  rule  was  obtained.  In  Bliyh 
V.  Chadwick  (I  W.  W.  &  H.  315),  the  trial  was  in  vacation,  but  the  costs  had  not  been 
taxed  on  the  fifth  day  of  the  ensuing  term,  on  which  day  a  motion  to  deprive  the 
plaintiff  of  costs  was  made,  and  held  in  time.  [Alderson,  B.  There  nothing  was 
sought  to  be  undone.  Parke,  B.  The  plaintiff''s  position  might  not  have  been  altered 
for  a  year  after  the  trial,  but  the  ensuing  term  must  be  the  extreme  limit  of  this 
motion.  It  cannot  be  said  that  the  Courts  have  not  a  discretion  under  this  act,  as 
Avell  as  under  43  Geo.  3,  c.  46.] 

Pollock,  C.  B.  The  first  question  is,  what  is  the  true  construction  of  the  5  ife  6 
Vict.  c.  122,  on  this  subject.  It  has  been  said,  that  we  must  consider  this  act  altogether 
as  if  we  were  dealing  with  Lord  EUenborough's  Act,  43  Geo.  3,  c.  46.  On  this  and 
many  other  points  I  have  much  doubt,  and  confine  my  judgment  to  the  point,  that 
the  application  was  [280]  not  made  in  time.  On  that  ground  only,  this  rule  must  be 
discharged.  Mr.  Hill  admitted,  that  had  this  been  an  ordinary  case  of  a  trial  at  an 
assizes,  the  motion  would  have  been  too  late  after  the  lapse  of  the  first  four  days  of 
the  following  term,  had  judgment  been  signed  and  costs  taxed  in  the  usual  way. 
But  the  Judge's  order  for  speedy  execution  took  it  out  of  that  class  of  cases  which 
shew  that  a  party  unsuccessful  at  a  trial  in  vacation  must  come  to  the  Court  before 
judgment  has  been  signed,  viz.  within  four  first  days  of  the  next  term.  But  the 
spiiit  of  that  order  for  speedy  execution  is  this  :  the  Judge  gives  the  plaintift' a  right 
to  have  speedy  execution,  not  conclusively,  but  subject  to  the  defendant's  application 
to  the  Court  within  the  first  four  days  of  the  next  term,  either  for  a  new  trial  or  in 
arrest  of  judgment.  The  execution  in  this  ease,  therefore,  was  not  conclusive  against 
being  questioned  by  the  defendant  within  the  time  I  have  mentioned.  Very  shortly 
after  the  trial,  the  defendant  had  distinct  notice,  by  the  plaintift''s  taxation  of  costs, 
that  he  was  taking  steps  against  him,  yet  the  first  four  days  of  term  were  suft'ered  to 
elapse  without  making  this  application.  1  agree  with  my  Brother  Alderson's  sugges- 
tion, that  the  defendant  is  not  to  have  more  time  for  moving  to  set  aside  the  proceed- 
ings, because  the  Judge's  order  for  granting  speedy  execution  has  in  fact  decided  that 
he  shall  have  less  time.  Whether  that  order  could  limit  the  time  for  moving  or  not, 
it  could  not  extend  it.  I  think  this  motion  should  have  been  made  within  the  first 
four  days  of  last  Michaelmas  Term  ;  and  were  that  doubtful,  this  defendant,  by 
abstaining  from  making  any  application  till  the  nineteenth  da}'  of  that  term,  has 
entirely  deprived  himself  of  any  right  to  apply  at  all.  The  right  to  tax  costs  by  the 
practice  of  the  Court,  can  only  be  qualified  according  to  that  practice. 

Parke,  B.  I  agree  that  the  defendant  ought  to  have  come  promptly  to  the  Court, 
and,  as  that  has  not  been  done,  [281]  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. As  I  find  no  decision  that  the  motion  should  be  made  within  the  first  four 
days  of  term,  I  he.sitate  upon  that  point,  though  it  may  be  desirable  to  establish  it  as 
a  rule  in  future  ;  but  at  all  events  he  was  too  late  on  the  21st  of  November.  I  think 
it  improper  to  throw  out  suggestions  on  the  construction  of  the  act,  as  I  have  doubts 
upon  it. 

Alderson,  B.  1  agree  that  this  rule  must  be  discharged.  I  give  no  opinion  on 
the  construction  of  this  act.  On  the  question  of  the  time  for  moving,  I  think  that  by 
the  general  rule  the  defendant  ought  to  apply  before  judgment  has  been  signed,  and 


16M.  &W.  282.  WHITFIELD    l\   BRAND  1195 

costs  taxed.  Here  those  steps  have  taken  phice,  and  execution  has  issued.  That, 
however,  was  in  vacation,  and  the  defendant  could  not  apply  to  this  Court  till  long 
after.  But  ray  decision  rests  on  this,  that  the  defendant  did  not  bring  his  case  within 
the  spirit  of  the  act,  as  he  did  not  apply  within  the  first  four  days  of  Michaelmas 
Term.  By  1  Will,  -t,  c.  7,  s.  2,  in  the  case  of  a  certificate  for  speedy  execution,  "a 
rule  for  judgment  may  be  given,  costs  taxed,  and  judgment  signed  forthwith,  and  execu- 
tion may  be  issued  forthwith,  or  afterwaids,  according  to  the  terms  of  such  certificate, 
on  any  day  in  vacation  or  term."  Now,  had  this  judgment  been  in  fact  signed  on 
the  fifth  day  of  last  Michaelmas  Terra,  the  cases  shew  that  this  raotion  could  not  have 
been  made  afterwards,  and  this  case  stands  on  the  same  footing,  viz.  as  if  the  judgment 
had  been  signed  on  the  fifth  day  of  term. 

Platt,  B.  I  concur  with  my  Brother  Alderson.  A  motion  in  arrest  of  judgment  can 
only  Vie  made  before  that  judgment  is  given,  and  comes  too  late  after  it  has  been  signed, 
and  the  costs  taxed.  This  motion  must  be  taken  as  if  made  on  the  fifth  day  of  last 
term,  and  were  it  successful,  a  defendant  against  whom  speedy  execution  has  been 
granted,  would  have  greater  advantages  than  if  execution  [282]  had  been  left  to  its 
common  and  less  expeditious  course.  I  therefore  think,  that  when  speedy  execution 
is  granted,  such  a  raotion  as  this  must  be  made  within  the  first  four  days  of  the  ensuing 
term,  and,  in  other  cases,  before  judgment  signed  and  execution  issued,  which  is 
practically  the  same  result. 

Rule  discharged,  with  costs. 

Whitfield  v.  Brand.  Jan.  15,  1847. — Books  deposited  by  the  owner  with  a  book- 
seller, kept  by  him  as  part  of  his  general  stock,  and  sold  by  him  on  commission, 
do  not,  on  his  bankruptcy,  pass  to  his  assignees,  as  being  in  his  "  possession, 
order,  or  disposition,"  as  reputed  owuer  withiu  6  Geo.  4,  c.  16,  s.  72. — The  fact 
that  a  party  has  agreed  to  sell  goods  on  commission,  may  be  proved  by  oral 
evidence,  though  the  terms  as  to  its  payment  have  been  reduced  into  writing. 

[S.  C.  16  L.  J.  Ex.  103.  Referred  to,  Cooke  v.  Hemming,  1868,  L.  R.  3  C.  P.  353; 
Stevens  v.  Biller,  1883;  25  Ch.  D.  35.  Discussed,  Sbarman  v.  Mason,  [18991 
•2  Q.  B.  679.]  ■' 

Trover  for  books.  Pleas,  first,  not  guilty  ;  second,  not  possessed.  Issues  thereon. 
At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  at  Guildhall  after  last  term,  it 
appeared  that  the  plaintiti"  was  a  surgeon,  the  author  of  a  work  called  "  Tight  Lacing 
and  its  Consequences  ;"  and  the  defendant  the  trade  assignee  of  a  bankrupt  bookseller, 
named  Cunningham.  The  action  was  brought  to  recover  damages  for  the  sale  of  a 
number  of  copies  of  the  plaintitt's  work,  by  order  of  the  defendant,  after  the  bank- 
ruptcy. Cunningham,  before  his  bankruptcy,  had  a  bookseller's  shop  in  the  Strand, 
and  had  received  from  the  plaintifl'  1500  copies  of  his  work,  to  he  sold  by  commission. 
These  copies  were  placed  by  him  on  his  piemises,  among  the  rest  of  his  stock  in  trade, 
without  any  distinction  respecting  them  ;  at  his  bankruptcy  he  bad  sold  200  copies, 
some  over  the  counter  and  some  to  other  booksellers.  A  fiat  in  bankruptcy  issued 
against  Cunningham  on  the  5th  November,  1846,  and  his  stock  in  trade,  including  the 
remaining  copies  of  the  plaintifi's  work,  was  seized  and  sold  by  the  defendant's  order. 

It  was  shewn  to  be  part  of  a  bookseller's  trade  to  sell  books  by  commission.  The 
bankrupt  had  objected  to  the  sale  of  the  books  by  the  defendant,  saying  the\'  were 
the  plaintiff's  [283]  property.  The  plaintitt's  counsel  asked  the  bankrupt,  first, 
whether  the  books  were  put  into  his  hands  as  his  own,  or  as  the  plaintitt's  ;  he  said 
as  the  plaintitt"s.  He  was  then  ;isked  whether  he  had  agreed  with  the  plaintirt'  to  sell 
the  work  at  10  per  cent,  commission.  He  said  he  had.  It  was  then  objected  for 
the  defendant,  that  the  terms  of  the  agreement  between  the  plaintifl"  and  defendant 
for  the  sale  of  the  books  were  in  writing,  viz.  in  a  letter  from  the  bankrupt  to  the 
plaintifl",  which  should  be  produced.     It  was  not  produced. 

The  defendant's  counsel  contended,  that  the  l)ooks  had  been  in  the  "  possession, 
order,  or  disposition"  of  the  bankrupt  at  the  time  of  his  bankrupt<y,  within  6  Geo.  4, 
c.  16,  8.  72,  and  had  accordingly  passed  to  his  assignee,  so  that  the  plaintilF  ought  to 
be  nonsuited.  The  Lord  Chief  Baron  declitied  to  nonsuit,  but  gave  leave  to  the 
defendant  to  move  to  enter  a  nonsuit  or  a  verdict,  if  necessary.  Verdict  for  the 
plaintiff". 
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Bagley  now  moved  pursuant  to  the  leave  reserved.  The  first  question  is,  whether 
the  parol  evidence  was  properly  received  ;  whether  there  appeared  to  be  evidence  in 
writing  of  the  terms  of  dealing  between  plaintiff  and  the  bankrupt.  [Pollock,  C.  B. 
The  objection  that  the  terras  of  sale  had  been  reduced  into  writing,  was  not  taken 
until  after  the  bankrupt  had  answered  the  question  now  objected  to.  The  objection, 
therefore,  came  too  late.  The  case  resembles  that  of  a  tenant,  who,  though  holding 
under  a  written  agreement  not  produced,  may  be  asked  whether  he  is  a  tenant  of  the 
premises,  and  what  is  his  rent,  at  least  before  it  appears  that  a  written  agreement  as 
to  the  holding  was  entered  into.(a)]  Secondly,  when  the  fiat  issued,  [284]  the  bank- 
rupt bad  the  books  in  his  possession  by  the  plaintift''s  consent,  and  therefore  at  that 
time  was  either  the  reputed  owner  of  them,  or  had  taken  upon  him  the  sale,  alteration, 
or  disposition  of  them  as  owner,  within  6  Geo.  4,  c.  16,  c.  72,  so  as  to  entitle  his 
assignee  to  sell  under  the  fiat.  In  Hr/m  v.  Baker  (9  East,  215),  Lord  Ellenborough 
said,  "The  true  object  of  the  statute  21  Jac.  1,  c.  19,  ss.  10,  11, (i)  was  to  make  the 
reputed  ownership  of  goods  and  chattels  in  the  possession  of  bankrupts  at  the  time 
of  their  liankruptcy,  the  real  ownership  of  such  goods  and  chattels,  and  to  subject 
them  to  all  the  clebts  of  the  bankrupt ;  considering  that  such  leputed  ownership  would 
draw  after  it  the  real  sale,  order,  alteration,  and  disposition  of  the  goods."  [Parke,  B. 
That  case  was  one  respecting  trade  fixtures  of  bankrupt  distillers,  and  is  different  from 
the  present.  At  the  time  of  Cunningham's  bankruptcy,  these  books  were  in  his 
posses.sion  as  a  factor  for  sale.  Did  the  bankrupt,  having  a  bare  authority  to  sell,  take 
the  ownership  of  the  goods  with  consent  of  the  actual  proprietor?]  Except  in  the 
particular  trades  of  warehousemen  and  factors,  who  are  known  to  sell  goods  which 
are  not  their  own,  no  person  is  to  suppose  that  a  trader  is  not  the  owner  of  all  the 
goods  on  his  premises.  These  books  were  in  possession  of  the  bankrupt  at  the  time 
of  his  bankruptcy,  at  all  events  on  sale  or  return.  [Parke,  B.  He  had  them  not  as 
owner,  or  on  sale  and  return,  but  as  factor.  No  false  colours  are  held  out,  or  false 
credit  obtained,  by  a  trader's  possession  of  goods  as  factor,  any  more  than  by  his 
holding  goods  as  trustee,  which  goods  so  held  would  not  pass  to  his  assignees  (see 
Shafiesbury  (Earl)  v.  Russell,  1  B.  &  Cr.  666).]  Lawrence,  J.,  says,  in  Horn  v.  Baker, 
"  The  question  in  these  cases  (as  was  observed  by  Mr.  Justice  Buller,  in  Walker  v. 
Burnell,{d))  is  rather  a  question  of  fact  [285]  than  of  law ;  and  therefore  it  seems 
more  proper  in  such  cases  to  leave  it  to  the  jury  to  sa}'  whether,  under  the  circum- 
stances, the  bankrupt  had  the  reputed  ownership  of  the  goods  at  the  time,  for  if  the 
true  owner  suffers  a  trader  to  have  the  reputed  ownership  of  goods  left  in  his  possession, 
and  he  become  bankrupt,  the  statute  says  that  the  property  shall  go  to  his  assignees." 
[Parke,  B.  Credit  is  rarely  now  given  to  a  man  on  the  faith  of  his  possession  of  goods 
in  his  house  (see  Lingham  v.  Biggs,  1  Bos.  &  P.  i<'2,  88),  but  on  his  character  for 
solvency.  Piatt,  B.  Here  the  bankrupt  was  a  mere  agent  for  sale.  Would  all  the 
goods  sent  to  an  auctioneer's  rooms  for  sale  pass  to  his  assignees  1] 

Parke,  B.  No  rule  can  be  granted  in  this  case.  By  sect.  11  of  21  Jac.  1,  c.  19, 
a  reputed  ownership  was  constituted  by  the  bankrupt's  having,  by  consent  of  the  true 
owner,  the  goods  in  his  possession,  order,  and  disposition.  This  enactment  is  incor- 
porated in  Stat.  6  Geo.  4,  c.  16,  s.  72,  which  agrees  with  it  in  other  particulars,  except 
that,  by  the  substituting  or  for  and,  the  present  enactment  stands  "  possession,  order, 
or  disposition."  The  first  question,  whether  the  oral  evidence  was  properly  received, 
though  the  terms  of  agreement  between  the  plaintiff' and  defendant  had  been  reduced 
into  writing,  depends  on  the  time  when  the  objection  to  its  admissibility  was  taken. 
On  that  subject,  it  is  sutiicient  to  say  that  the  Lord  Chief  Baron's  note  shews  that  it 
was  not  taken  till  after  the  witness  had  given  the  answers  admitting  that  he  had 
books  for  sale  as  agent  to  the  plaintiff.  That  was  too  late.  As  to  the  other  point,  it 
is  notoriously  the  practice  of  booksellers  to  sell  books  received  by  them  to  be  sold  by 
them  on  commission.     That  would  rebut  the  inference  that  the  defendant  held  these 

(a)  See  Bex  v.  Holy  Trinity,  Kiiigston-iipmi-Hull,  7  B.  &  Cr.  611,  as  remarked  on  by 
Bayley,  J,,  in  Rex  v.  Merthyr  Tidvill,  1  B.  &  Adol.  31  ;  Trenn  d.  Thomas  v.  Griffi/h, 
6  Bing.  534.  The  cases  are  considered  in  Tyrwhitt's  edition  (6th),  of  Dickenson's 
Quarter  Sessions,  816.     Also  Keys  v.  Harwood,  2  C.  B.  905. 

{h)  The  prototype  of  sect.  72  of  the  6  Geo.  4,  c.  16. 

\d)  Doug.  317.  This  dictum  of  Buller,  J.,  was  also  relied  on  by  the  Court  of  C.  P., 
in  1  Bos.  &  P.  89. 
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particular  goods  as  owner.  But  had  there  been  no  such  evidence,  I  should  not  think 
that  these  books  [286]  passed  to  the  assignee,  as  it  is  well  known  that  booksellers  act 
also  in  the  capacit\'  of  factors.  It  appears  to  me  that,  in  this  case,  the  bankrupt 
received  the  deposit  of  the  books  in  question,  not  as  owner,  but  as  faetor,  and  as  such 
he  had  possession,  but  with  authority  to  sell ;  and  th.it  is  enough  to  take  it  out  of  the 
statute.  It  was  said,  that  as  he  was  not  shewn  by  the  plaintift"  to  have  been  known  to 
the  world  to  be  such  factor,  the  books  would  pass  to  his  assignees  in  respect  of  his 
reputed  ownership  ;  but  that  is  not  so ;  for,  if  booksellers  sometimes  act  as  factors, 
and  it  is  part  of  their  business  to  sell  books  of  which  they  are  not  the  owners,  no 
one  had  a  right  to  presume  these  books  to  be  his  own,  without  inquiring  how  the 
case  really  stood.  Besides,  as  to  the  necessity  of  notoriety,  there  was  enough  evidence 
here  to  shew  that  all  persons  interested  were  put  upon  inquiring  whether  the  defendant 
held  the  books  as  factor  or  owner.  The  question  of  reputed  ownership  does  not  arise 
on  these  facts.  In  a  very  earl}'  case  on  the  bankrupt  laws,  Mace  v.  CwMl  (Cowp.  232), 
it  was  held  that  the  stat.  21  Jac.  1,  c.  19,  s.  11,  did  not  e.xtend  to  the  case  of  factors, 
who  have  the  possession  of  other  men's  goods  merely  as  trustees,  or  under  a  bare 
authority  to  sell  for  the  use  of  their  principal.  "  The  goods  must  be  such  as  the  party 
sufTers  the  trader  to  sell  as  his  own."  A  luminous  exposition,  b\'  Lord  Rcdesdale,  of 
the  corresponding  Irish  Act,  11  &  12  Geo.  .3,  c.  8,  s.  9,  will  be  found  in  Joijv.  Vamphell 
(1  Scho.  &  Lefr.  336).  Lord  Rcdesdale  there  says:  "That  clause  refers  to  chattels  in 
the  possession  of  the  bankrupt,  '  in  his  order  and  disposition,  with  consent  of  the  true 
owner.'  That  means  where  '  the  possession,  order,  and  disposition  '  is  in  a  person  who 
is  not  the  owner,  to  whom  the}'  do  not  properly  belong,  and  who  ought  not  to  have 
them,  but  whom  the  owner  permits  unconscientiouslj',  as  the  act  supposes,  to  have  such 
order  and  disposition.  The  object  was  to  prevent  deceit  by  a  trader  from  [287]  his 
visible  possession  of  property  to  which  he  was  not  entitled  ;  but,  in  the  construction 
of  the  act,  the  nature  of  the  possession  has  always  been  considered,  and  the  words 
have  been  construed  to  mean  possession  of  the  goods  of  another,  with  the  consent  of 
the  true  owner.  Now,  who  was  the  true  owner  of  the  property  after  the  death  of 
AVilliams  ?  The  true  owner  w;is  Thomas,  subject  to  the  payment  of  the  debts  and 
legacies  of  Williams.  Thomas  was  the  acting  executor  and  residuary  legatee,  and  the 
possession  was,  therefore,  according  to  his  right,  but  was,  as  against  him,  chargeable 
in  favour  of  creditors  and  legatees,  the  creditors  having  a  right  to  charge  at  law  or  in 
equity,  the  legatees  in  equity  only.  In  all  those  cases  in  which  that  clause  in  the  act 
has  been  permitted  to  have  the  eflTect  of  divesting  the  right  in  the  person  who  had  a 
right  to  the  property,  the  nature  of  the  possession  has  always  been  considered,  and 
whether  it  w;is  according  to  right."  Here  the  plaintifl'  was  the  owner  of  the  books, 
which,  before  the  bankruptcy,  he  put  into  the  hands  of  the  bankrupt  for  .sale.  The 
defendant  having  sold  them,  it  was  for  him  to  divest  that  ownership  of  the  plaintiff, 
by  shewing  it  to  have  passed  to  himself  as  assignee,  under  sect.  72  of  6  Geo.  4,  c.  16. 
The  plaintiir  having  begun  by  proving  his  prior  title,  the  onus  was  on  the  defendant 
to  cut  it  down,  by  proving  the  bankrupt  to  have  been  reputed  owner  within  the 
statute.  Hut,  as  the  books  were  put  into  the  bankrupt's  hands  for  sale,  the  case  was 
one  of  principal  and  factor.  Besides,  it  was  well  known  in  the  particular  trade,  that 
goods  are  held  on  commission  for  sale  on  account  of  their  owners. 

Platt,  B.  I  am  of  the  same  opinion.  It  is  notorious  that  booksellers  carry  on 
business  as  factors,  which  excludes  all  presumption  that  the  books  held  by  the  bank- 
rupt were  held  by  him  as  their  owner.  I  also  think  that  the  fact  of  sale  by  commission 
may  be  proved  by  parol,  though  the  [288]  terms  of  it  were  also  stated  in  writing.  It 
is  like  giving  oral  proof  of  the  fact  of  payment  of  money  qua  rent,  though  the  tenancy 
was  created  by  lease  or  agreement  in  writing. 

Pollock,  C.  B.  I  am  of  the  same  opinion.  The  evidence  left  no  doubt  that 
publishers  were  in  the  habit  of  selling  on  commission,  which  brought  the  ca.se  within 
that  class  of  decisions  (of  which  Mare  v.  Vadell  is  one)  which  settled  that  l)anker3, 
factors,  brokers,  and  others  simil.irly  situated,  are  not  within  that  part  of  the  statutes 
of  bankruptcy  which  relates  to  reputed  ownership.  That  case  has  in  all  times  been 
upheld.  As  soon  as  it  appears  to  be  a  branch  of  a  party's  business  to  sell  the 
goods  of  others  on  commission,  that  establishes  him  to  be  a  factor.  As  to  the 
question  of  evidence,  I  think  that  the  fact  of  the  relation  existing  between  the 
bankrupt  and  the  plaintiff  might  be  proved  without  producing  the  letter,  though, 
had  it  been  necessary  to  prove  the  terms  of  that  relation,  they  could  only  have  been 
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proved  by  the  letter.  But  here  no  objection  was  made  till  the  terms  of  the  deposit 
were  inquired  into  ;  for  it  had  been  already  proved  that  they  were  in  the  hands  of 
the  bankrupt  for  sale  on  commission.  I  do  not  think,  however,  that  the  production 
of  the  letter  was  the  only  mode  of  proving  the  relation  of  the  parties  to  be  principal 
and  factor.  I  think  a  witness  might  have  been  allowed  to  prove  the  fact,  that  he 
held  the  goods  as  factor,  though,  if  it  had  been  necessary  to  inquire  as  to  the  terms 
of  that  holding,  and  they  were  in  writing,  it  could  only  be  proved  by  producing 
the  document  itself.  Again,  where  goods  are  pawned,  the  pawnbroker  may  prove 
that  fact,  without  producing  the  duplicate  shewing  the  money  which  was  advanced. 
Rule  refused. 

[289]  R0BERT.SON  f.  Ganti.ETT.  Jan.  23,  1847.— Trespass  for  breaking  and 
entering  the  plainifi"s  close,  and  damaging  the  fences,  &c.  Plea  of  justification 
under  a  right  of  way.  New  a.ssignnient,  that  the  action  was  brought  for  a  tres- 
pass on  a  certain  other  portion  of  the  said  close,  setting  out  that  portion  by 
abuttals.  Plea  to  the  new  assignment,  that  before  the  said  time  when  &c.,  and  whilst 
the  defendant  so  had  the  right  to  the  said  way  in  the  first  plea  mentioned,  the 
plaintifT  obstructed  the  way  in  the  first  plea  mentioned,  by  digging  a  trench 
across  the  same,  and  because  the  defendant  could  not  remove  the  obstruction,  he 
did,  for  the  purpose  of  avoiding  the  same,  and  using  the  way,  depart  out  of 
the  same,  along  the  said  other  portion  of  the  close  in  the  new  assignment 
mentioned,  and  because  the  said  fences  in  the  new  assignment  mentioned  were 
standing  on  a  portion  of  the  close  in  the  new  assignment  mentioned,  and  that 
without  breaking  and  damaging  the  same  he  could  not  go  over  the  i-esidue  of 
the  said  close  in  which  &c.,  he  did  necessarily  a  little  break  and  damage  the 
said  fences,  &c.  Replication,  de  injuria: — Held,  (Piatt,  B.  dissentieute)  1st,  That 
the  right  of  way  stated  in  the  plea  to  the  declaration  was  not  admitted  by  the 
plaintiff  in  his  new  assignment ;  and,  2dly,  that  the  right  being  re-asserted, 
though  informally,  in  the  plea  to  the  new  assignment,  it  was  put  in  issue  by 
the  replication,  so  as  to  throw  the  onus  of  proving  it  on  the  defendant. 

[S.  C.  4  D.  &  L.  548  ;  16  L.  J.  Ex.  156.] 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  in  the  parish  of  Brinkworth, 
called  Lewis's  Ground,  breaking  the  fences  and  hedges,  pulling  up  plaintiff's  poles, 
and  throwing  rubbish  into  the  ditch,  and  thereby  choking  it  up.  Pleas: — 1st,  that 
the  defendant  was  seised  in  his  demesne  as  of  fee  of  a  certain  close,  called  Lower 
Westfield,  in  the  pai'ish  of  Brinkworth,  and  justifying  under  a  right  of  way  by  pre- 
scription, on  foot,  and  with  horses,  carts,  and  carriages,  therefrom,  to  and  over  a  close 
called  Fry's  Leaze,  and  from  thence  unto,  into,  through,  over  and  along  the  said  close 
in  which  &c.,  and  thence  unto  and  into  a  certain  common  and  public  highway,  leading, 
&c.,  and  from  thence  back  again  unto,  into,  over  and  along  the  said  close  in 
which  &c.,  unto,  into,  &c.,  the  said  close  called  Fry's  Leaze,  and  from  thence  unto 
and  into  the  said  close  called  Lower  Westfield  ;  wherefore  the  defendant,  having  occasion 
to  use  the  said  way,  &c.,  did  pass  and  repass  from  and  out  of  the  said  close 
called  Lower  Westfield,  &c.,  and  because  the  said  fences,  hedges,  poles  and  ditch, 
before  the  said  time  when  &c.,  had  been  respectively  wrongfully  erected,  placed,  made 
and  cut,  and  were  respectively  then  standing  and  being  in  and  across  the  said  way, 
and  obstructing  the  same,  so  that  without  forcing,  breaking,  damaging  and  spoiling 
the  said  fences  and  hedges,  and  breaking  down,  damaging,  pulling  up  and  spoiling 
the  said  poles,  and  casting  and  throwing  large  quantities  of  earth,  stones  and  rubbish 
into  the  said  ditch,  and  choking  [290]  and  filling  up  the  same,  the  defendant  could 
not  pass  or  repass  out  of  the  said  close  called  Lower  Westfield,  &c.,  unto,  into, 
through,  over  and  along  the  said  close  in  which  &c.,  and  from  thence  unto  and  into 
the  said  highway,  and  so  from  thence  back  again,  &c.,  the  defendant  did  unavoidably, 
and  to  a  little  and  necessary  degree,  force  and  break  to  pieces,  &c.  the  said  fences, 
&c.  &c.,  which  are  the  several  trespasses,  &c.  Verification.  Second  plea,  justifying 
the  trespasses  under  2  &  3  Will.  4,  c.  71,  s.  2,  in  right  of  user  of  a  like  way  for  the  full 
period  of  twenty  years  next  before  the  commencement  of  the  suit  (see  Parker  v.  Mitchell, 
1 1  Ad.  &  E.  78S).     Verification. 

New  assignment  to  both  pleas  : — That  the  plaintiff  issued  out  his  writ  in    this 
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cause,  .and  lirought  his  said  suit  thereupon  against  the  defendant,  not  for  the  said 
trespasses  in  the  said  first  and  last  pleas  of  the  defendant  nientioned,  on  the  part  of 
the  said  close  over  which  the  defendant  has  in  these  pleas  asserted  and  claimed  a  right 
of  way,  but  also  for  that  the  defendant,  on  the  said  11th  of  December,  1845,  out  of 
the  said  pietended  ways  in  those  pleas  mentioned,  or  either  of  them,  to  wit,  on  a 
certain  other  portion  of  the  said  close,  that  is  to  say,  a  certain  portion  of  the  said 
close  distant  two  yards  and  six  inches  from  the  north-w'est  corner  thereof,  in  length 
seven  feet,  and  in  hieadth  ten  feet,  and  bounded  on  the  north  and  west  by  a  certain 
close  called  Fr\''s  Leaze,  committed  the  said  trespasses  in  the  said  declaration 
mentioned,  in  manner  and  form  as  the  plaintiH'  had  above  thereof  complained  against 
bim  ;  which  said  trespasses  above  newly  assigned  are  other  and  difiTerent  trespasses 
from  the  said  trespasses  in  the  said  first  and  last  pleas  mentioned,  and  therein 
attempted  to  be  justified.     Verification,  and  prayer  of  judgment. 

Picas  to  the  new  assignment: — 1st,  Not  guilty,  and  issue  thereon;  Snd,  That 
before  the  said  time  when  &c.  in  the  [291]  said  new  assignment  mentioned,  and 
whilst  the  defendant  so  had  the  said  right  to  the  said  way  in  the  said  first  plea 
mentioned,  to  wit,  on  the  1st  of  December,  1845,  the  plaintitt'  wrongfidly  and  unlaw- 
fully stopped  up  and  obstructed  the  said  way  in  the  said  first  ])lea  mentioned,  by  then 
digging,  excavating,  and  making  a  deep  and  wide  pit,  trench,  and  excavation,  in  and 
across  the  same,  in  the  said  close  of  the  plaintitt',  and  putting  and  placing  in  and 
across  the  same  in  the  said  close  in  which  &c.,  and  over  the  said  pit,  trench,  and 
excavation,  divers  and  very  many  trunks  of  trees  and  pieces  of  gi'eat  weight,  and 
fixing  and  fastening  the  same  together  with  iron,  and  the  plaintitt'  from  thence  ifec. 
wrongfully  and  unlawfully  kept  and  continued  the  said  way  so  stopped  up  and 
obstructed,  so  that  the  defendant  could  not  at  any  time  during  the  time  aforesaid 
pass  or  repass  in  or  along,  or  use  the  same  ;  and  the  defendant,  during  all  the  time 
aforesaid,  had  no  way  from  or  to  the  said  close  of  defendant,  called  Lower  Westfield, 
other  than  the  said  way  in  the  said  first  plea  mentioned  ;  and  that  at  the  said  time 
when  \'c.,  in  the  said  new  assignment  mentioned,  the  defendant  had  occasion  to  use 
and  it  was  necessary  for  him  to  use  the  said  way,  and  because  the  same  was  so 
stopped  up  and  obstructed  as  aforesaid,  so  th;.t  the  defendant  could  not  then  pass  or 
repass  in  or  along  or  use  the  same  without  removing  the  said  stoppage  and  obstruc- 
tion, and  because  the  defendant  could  not  lemove  the  said  stoppage  and  obstinction 
without  undergoing  and  ])erfoiming  great  and  inconvenient  labour  and  trouble,  and 
expending  divers  of  his  moneys,  the  defendant,  in  order  to  use  and  for  the  purpose  of 
using  the  said  way,  did,  at  the  same  time  when  &c.,  to  avoid  and  escape  the  said 
stoppage  and  obstruction,  and  to  a  little  and  necessary  degree,  and  to  a  small  and 
convenient  distance,  and  no  more  or  further  than  was  necessary  for  the  purpose  of 
avoiding  and  escaping  the  said  stoppage  and  obstruction,  and  getting  into  and  using 
the  said  wa\',  go  and  depart  from  and  out  [292]  of  the  same,  in,  on,  and  along  the 
said  other  portion  of  the  said  close  in  the  said  new  assignment  mentioned,  and  from 
thence,  as  soon  and  ijuickly  as  he  could,  and  by  the  shortest,  nearest,  and  most  con- 
venient way  that  he  could,  unto,  into,  through,  over  and  along  the  residue  of  the  said 
way  that  w-as  not  stopped  up  and  olistructed  as  aforesaid  ;  and  l)ecauso  the  said 
fences,  hedges,  poles  and  ditch,  in  the  declaration  mentioned,  before  and  at  the  said 
time  when  \.i;.,  in  the  said  new  assiginnent  mentioned,  had  been  respectively  erected, 
placed,  made,  and  cut,  and  were  respectively  then  sUuiding  and  being  in  and  across 
the  said  portion  of  the  said  close  in  the  .said  new  assignment  mentioned,  so  that  with- 
out forcing,  breaking  to  pieces,  damaging  and  spoiling  the  said  fences  and  hedges,  and 
breaking  down,  damaging  and  pulling  up  and  spoiling  the  said  poles,  and  casting  and 
throwing  large  quantities  of  earth,  stones  tind  rubbish  into  the  said  ditch,  and  choking 
and  filling  up  the  same,  the  defendant  could  not  then  go  in,  on  and  along  the  .said 
othci-  portion  of  the  said  close,  in  which  he  so  went  as  aforesai<i,  for  the  purpose  afore- 
said, and  from  thence  In'  the  shortest  and  nearest  way  that  he  could  unto,  into, 
through,  over  and  .along  the  .said  residue  of  the  said  way,  through,  ovei'  and  along  the 
said  close  in  which  itc,  and  from  thence  unto  and  into  the  said  highways,  and  .so 
from  thence  back  again  unto,  into,  thiough,  over  and  along  the  .said  close  in  which 
&c.,  in  the  said  way  there  as  he  ought  to  have  done,  the  defendant,  at  the  time  when 
&c.,  in  order  to  remove  the  sai<l  obstructions,  and  for  the  pmpose  of  removing  the 
same,  did  necessarily  and  unavoidably,  and  to  a  little  and  necessary  degree,  force  and 
break  to  pieces,  damage  and  spoil  the  said  fences  and  hedges,  and  <lid  also  then  break 
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down,  damage,  pull  up  and  spoil  the  said  poles,  and  did  also  then  cast  and  throw  the 
said  quantities  of  earth,  stones  and  rubbish  into  the  said  ditch,  and  thereby  then 
choke  and  fill  up  the  same,  as  he  lawfully  might  for  [293]  the  cause  aforesaid,  doing 
no  unnecessary'  damage  to  the  plaintiff  on  the  occasions  aforesaid,  which  are  the 
several  trespasses  above  newly  assigned.     Verification. 

Replication  ; — Issue  joined  on  first  plea  to  new  assignment.  De  injuria  to  second 
plea,  and  issue  joined. 

At  the  trial,  at  the  last  summer  assizes  for  Wiltshire,  before  Piatt,  B.,  it  was 
contended  that  everything  which  was  alleged  in  the  plea  was  put  in  issue,  viz.  that  the 
defendant  went  only  to  a  small  and  convenient  distance  from  the  way,  and  not  farther 
or  otherwise ;  which  incidentally  put  in  issue  the  right  of  way  in  the  particular  spot 
ascertained  by  the  pleadings.  The  learned  Judge  intimated  that  the  right  of  way 
laid  in  the  plea,  as  also  the  defendant's  not  going  to  a  greater  than  a  convenient 
distance  from  it,  were  admitted  on  the  new  assignment,  so  that  the  obstruction  only 
was  in  issue.  The  plaintiff's  counsel  then  admitted  a  trampling  of  the  spot  where  the 
trespass  was  committed,  which  the  plaintiff  afterwards  made  good.  On  this  the  learned 
Baron  held,  that  the  obstruction  being  in  truth  admitted,  nothing  was  left  for  the  jury 
to  try.  He  directed  a  verdict  for  the  plaintiff  on  the  first  issue,  and  for  the  defendant 
on  the  second. 

A  rule  for  a  new  trial  having  been  obtained,  on  the  ground  of  misdirection. 

Butt  and  Slade  shewed  cause.  The  learned  Baron's  view  of  the  pleadings  was 
correct.  The  question  was,  whether  the  replication  de  injuria,  to  the  plea  to  the  new 
assignment  of  extra  viam,  put  in  issue  the  existence  of  the  right  of  way  stated  in  the 
original  plea?  Now  as  the  new  assignment  does  not  traverse  that  way,  it  must  be 
taken  to  be  admitted,  and  the  replication  de  injuria  raises  the  question  whether  any 
cause  existed  for  going  out  of  it.  [Parke,  B.  The  defendant  had  no  right  to  remove 
the  obstructing  matters,  unless  he  had  a  right  of  way  over  the  close  mentioned  in 
[294]  the  declaration,  and  was  compelled,  in  the  exercise  of  it,  to  go  out  of  that  close 
over  the  small  bit  of  land  set  out  by  abuttals.  It  is  only  the  obstruction  of  such  a 
right  of  way  that  would  give  the  defendant  a  right  to  go  out  of  it  over  that  small  bit. 
It  was  for  him  to  make  out  that  case.  The  new  assignment  admits  nothing,  but  is  a 
new  declaration,  complaining  that  the  defendant  trespassed  on  the  bit  of  land  .set  out 
Vjy  abuttals.  The  plea  to  the  new  assignment  states  matter  about  that  bit  of  land,  all 
which  the  plaintiff  in  his  replication  de  injuria  alleges  to  be  untrue.]  It  is  submitted 
that  the  new  assignment  admitted  the  right  of  way  pleaded  in  justification.  [Parke,  B. 
Suppose  another  action  to  be  brought  by  the  plaintiff"  against  the  defendant  for  again 
going  over  the  locus  in  quo,  could  the  present  new  assignment  be  pleaded  by  way  of 
estoppel?  (see  2  M.  &  W.  358).]  No.  [Parke,  B.  But  if  you  are  right  in  your 
argument,  it  could.  Alderson,  B.  You  say  the  plaintiff'  has  admitted  the  defendant's 
right  of  way  over  the  close,  because  the  plaintiff'  has  said  in  his  new  assignment  that 
he  was  not  going  for  the  exercise  of  that  pretended  right  of  way  claimed  by  the 
defendant,  but  for  a  trespass  to  another  part  of  the  plaintiff''s  close,  where  the  defendant 
had  no  right  to  go.]  The  new  assignment  means,  I  do  not  go  for  damages  for  the 
trespass  in  the  declaration.  The  plea  to  it  does  not  re-assert  any  right  of  way,  which 
distinguishes  this  case  from  Norman  v.  ll'escomhe,{h)  where  an  affirmative  fact  of 
tenancy  was  set  up  in  the  plea  to  the  new  assignment,  and  was  denied  by  the  replica- 
tion de  injuria.  The  right  of  way  set  up  in  the  original  plea  is  not  put  in  issue  by 
the  plaintiff'.  [Alderson,  B.  That  might  be  true,  if  the  plea  to  the  new  assignment 
were  pleaded  to  the  same  part  of  the  close  as  the  original  plea  was,  but  here  it  is 
pleaded  as  to  a  different  part  of  that  close.]  The  plea  to  the  new  assignment  does  not 
set  up  any  right  of  way.  [Parke,  B.  It  is  mere  accident  that  the  trespass  on  the 
spot  newly  assigned  is  con-[295]-nected  with  the  right  of  way  pleaded.  It  might  have 
been  an  entirely  different  spot.  A  new  assignment  assumes  the  defendant  to  be  under 
a  mistake.  The  plaintiff'  does  not  complain  of  an  injury  done  by  the  way  on  this 
occasion,  but  of  injury  done  to  a  bit  set  out  by  abuttals.  That  is  like  setting  out 
abuttals  in  a  declaration.  It  so  happens  that  the  defendant  brings  it  into  the  case  by 
the  necessity  he  was  under  of  pleading  the  way,  but  he  might  have  had  many  other 
grounds  of  justification.  Here  it  so  happens,  that  his  justification  in  right  of  a  way 
over  the  bit  of  land  set  out  by  abuttals  is  connected  with  the  right  of  way  he  at  first 

(J)  2  M.  &  W.  3i9.     See  Greme  v.  Jones,  1  Saund.  300,  and  299  a.,  note  (/). 
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pleaded.  Aldersoii,  H.  The  new  assignment  is,  that  the  plaintilT  brmight  his  suit, 
not  for  the  said  trespass  in  the  original  pleas  ;  not  that  it  was  brought  not  only  for 
those  trespasses.  "Also"  is  surplusage.  The  efl'ect  of  this  new  assignment  is  simply 
to  alter  the  declaration,  by  saying  "  I  mean  to  go  for  a  trespass  to  the  bit  of  close  A. 
which  I  set  out  by  abuttals.  I  call  on  you  to  answer  for  trespassing  over  the  bit  which 
I  have  set  out."  Surely  the  defendant  was  bound  to  justify,  by  setting  up  a  new 
right  of  way  in  his  plea  to  the  new  assignment.]  A  new  assignment  extra  viam  was 
always  treated  as  admission  of  the  right  of  way  in  the  plea,  for  the  plaintiff  might 
have  traversed  that  right  of  way  and  new  assigned  also  [Parke,  B.  The  new  assign- 
ment is  extra  the  pretended,  not  the  admitted,  way.  The  plaintiff  says  by  it,  "  I  do 
not  assert  whether  you  have  that  right  of  way  from  A.  to  B. ;  I  go  for  a  trespass  in  a 
different  bit  of  the  same  close,  v\z.  at  C.  ;"  you  must  give  a  perfect  answer  to  that. 
The  defendant  seeks  to  make  the  new  assignment  equivalent  to  an  admission  of  that 
right  of  way,  because  the  plaintiff"  does  not  go  for  a  trespass  over  that  part  where  the 
pretended  right  of  way  is  set  up.]  If  the  plaintiff  does  not  deny  the  way  pleaded, 
but  new  assigns,  he  admits  that  way.  [Parke,  B.  No,  he  declares  anew.  The  plea 
to  the  new  assignment  might  have  been  bad  on  special  flemurrer,  for  setting  up  a  right 
of  way  not  expressly,  [296]  as  ought  to  have  been  done,  but  by  inference  only.  But 
as  the  plaintiff  h;is  not  demurred,  the  only  question  is,  whether  the  right  of  way 
originally  pleaded  was  put  in  issue  by  the  replication  to  the  plea  to  the  new  assign- 
ment, or  did  the  new  assignment  admit  the  original  plea.]  The  plaintiff  has  altogether 
passed  by  the  right  of  way  originally  relied  on.  [Alderson,  B.  You  have  neither 
admitted  nor  denied  a  right  of  way,  except  by  inference  ;  that  would  have  been  bad 
on  special  demurrer.]  Surely  the  going  for  a  trespass  in  another  place  admits  the 
light  of  way  first  pleaded. 

Crowder  and  Crompton,  contra,  in  support  of  the  rule,  were  stopped  by  the 
Court.(a) 

Pollock,  C.  B.  The  rule  iu  this  case  must  be  made  absolute.  The  defendant 
pleads  to  an  action  of  trespass,  that  he  has  a  right  of  way  over  the  close  in  question  ; 
to  this  the  plaintiff  newly  assigns,  stating  in  substance  that  he  eompl.iins  not  of  the 
defendant  going  over  the  close  over  which  his  plea  alleges  that  he  has  a  right  of  way, 
and  says  nothing  as  to  any  right  to  do  so,  but  that  he  is  bringing  his  action  for  a 
different  trespass  by  the  defendant,  viz.  in  going  over  another  part  of  the  close,  as  to 
which  he  has  pleaded  nothing.  The  question  now  is,  whether  such  a  new  assignment 
is  for  any  purpose  an  admission  of  the  defendant's  right  of  way  over  the  close,  in 
respect  of  which  he  has  justified.  A\'ere  it  necessary  to  refer  to  the  authorities,  the 
c;vse  of  Xonnan  v.  ll'e.^roiube  is  directly  in  point  for  the  [297]  negative.  There  the 
defendant  pleaded  to  the  new  assignment  matter  similar  to  that  he  had  before  pleaded 
to  the  original  declaration,  and  the  Court  held,  that  the  plaintitl",  by  pretermitting  in 
the  new  assignment  the  matters  stated  in  the  plea,  and  sulj.stituting  a  new  for  the  old 
declaration,  had  not  admitted  those  matters,  so  that  the  defendant  was  bound  to  prove 
them.  If,  therefore,  in  this  case  the  new  assignment  has  permitted  m.atters  stated  in 
the  plea  to  the  declaration,  and  they  are  stated  again  in  the  plea  to  the  new  assign- 
ment, they  must  be  proved  by  the  defendant.  The  plaintiff  in  his  new  assignment 
says,  "  You  the  defendant  have  mistaken  my  cause  of  complaint,  and  I  say  nothing  as 
to  the  right  of  way  claimed  by  you  in  your  plea."  The  defendant  then  brings  forward 
his  right  of  way  again,  in  an  inartificial  manner,  in  his  plea  to  the  new  assignment. 
Whether  the  matter  asserted  in  the  old  plea  forms  part  of  the  matter  denied  by  the 
plea  to  the  new  assignment  or  not,  I  am  clear  on  the  whole  that  the  right  of  way,  as 
origiTiaily  pleaded,  is  not  admitted  by  the  new  assignment. 

"Pakkh,  B.  I  entirely  concur.  I  think  that  the  right  of  w.iy  originally  pleaded 
is  put  in  issue  by  the  replication  de  injuria.  The  defendant,  however,  contends  that 
that  right  of  way,  as  so  originally  suited,  viz.  in  the  plea  to  the  declaration,  is 
admitted  by  the  new  assignment.  The  eHect  of  the  new  assignment,  however,  is  not 
to  admit  the  previous  ple:iding  to  be   true.     The  plaintiff  by  his   new  assignment 

(a)  As  to  right  to  go  out  of  a  public  way  because  out  of  repair,  see  Taylor  v.  Whiie- 
head,  Doug,  lib,  748  ;  Ballard  v.  Harriwn,  4  M.  &  S.  387,  1  Wms.  Saund  322  c., 
n.  (3) ;  lici/nolds  v.  Edwards,  Willes,  232  ;  Dand  v.  Kingscote,  6  M.  &  W.  174  ;  Aldrtd  v. 
Condabk,  6  Q.  B.  376.  In  the  principal  case,  the  replication  appears  to  have  been 
drawn  so  as  not  to  admit  the  way  set  up  in  the  plea  to  the  uew  assigumeut. 
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merely  says,  that  the  defendant  has  made  a  mistake,  and  that  he,  the  plaintiff,  is 
going  for  a  trespass  which  has  not  been  justified.  The  new  assignment  is  in  the 
nature  of  a  fresh  declaration,  excluding  all  cause  of  damage  arising  from  the  defen- 
dant's going  over  the  close  in  question  in  exercise  of  his  right  of  way.  The  plaintiff 
says,  "  I  declare  for  a  fresh  trespass  in  respect  of  the  defendant's  having  gone  over  a 
piece  of  land,  which  is  set  out  by  abuttals  in  my  new  assignment,  [298]  and  the 
defendant  must  answer  that  afresh."  To  this  fresh  trespass  the  defendant  was  bound 
to  make  a  good  answer.  He  says  that  he  committed  the  trespass,  because  he  had  a 
right  of  way,  which  the  plaintiff  had  pa.ssed  over  in  his  new  assignment.  That 
allegation  he  is  bound  to  prove.  If  he  had  pleaded  leave  and  licence,  he  must  have 
proved  it.  So  here,  if  the  right  of  way  set  up  is  connected  with  that  originally 
pleaded  by  the  defendant,  he  must  prove  that  right  of  way.  In  his  plea  to  the  new 
assignment  he  does  not  say  what  right  of  way  he  has,  but  states  it  by  inference. 
That  would  perhaps  have  been  bad  on  demurrer.  He  saj's  he  had  a  right  of  way, 
and  in  exercise  of  that  right  went  out  of  the  way,  and  committed  the  trespasses  in 
question  in  the  place  which  forms  the  subject  of  the  new  assignment.  There  being 
no  demurrer,  the  whole  material  part  of  the  plea,  viz.  the  right  the  defendant  had, 
is  put  in  issue  by  the  replication,  and  the  defendant  is  accordingly  bound  to  prove  it. 
The  substratum  of  the  defence  is  in  issue,  and  the  fallacy  of  the  argument  consists  in 
treating  the  new  assignment  as  admitting  the  matters  stated  in  the  plea.  Norman  v. 
fVescomhe  and  the  later  case  of  Brancker  v.  Molyneux  (1  Man.  &  Gr.  710),  are  in  point. 
The  defendant  had  no  right  to  go  on  the  bit  of  land  set  out  by  abuttals,  in  respect  of 
any  right  of  way  he  might  have  over  another  part  of  the  close. 

Alderson,  B.  I  am  entirely  of  the  same  opinion.  The  plaintiff  declares  in 
respect  of  a  trespass  committed  upon  close  A.  The  defendant  pleads,  as  to  that 
trespass,  that  he  had  a  right  of  way  over  part  of  the  close.  The  plaintiff  in  his  new 
assignment  says,  that  he  neither  admits  nor  disputes  the  right  of  way  set  up  by  the 
defendant,  but  that  he  is  bringing  his  action  for  a  trespass  committed  in  another  part 
of  the  close  in  question,  which  part  he  sets  out  by  metes  and  bounds.  Thus  the  right 
of  way,  claimed  by  the  defendant  in  his  [299]  plea  to  the  declaration,  is  neither 
admitted  nor  denied  by  the  new  assignment.  The  plaintiff'  does  not  go  for  both 
trespasses,  but  only  for  one,  by  his  new  declaration  or  assignment.  The  defendant 
in  his  plea  to  that  new  assignment  states,  that  he  has  the  same  right  of  way  as  he 
alleged  in  his  plea  to  the  declaration,  and  that  that  right  has  been  obstructed,  where- 
fore he  went  out  of  the  way  on  the  other  part  of  the  close.  The  plaintiff  in  his 
replication  to  that  plea  says,  that  the  defendant  had  no  such  cause  of  obstruction  as 
he  alleges,  for  trespassing  upon  the  other  part  of  the  close.  The  defendant  went  over 
the  close  in  question,  because  he  claimed  a  right  of  wa}'  there,  which  was  obstructed. 
That  right  of  way  was  put  in  issue  by  the  replication  de  injuria,  and  was  to  be  proved 
by  the  defendant.     Norman  v.  JFescomhe,  and  other  cases,  are  applicable  on  principle. 

Platt,  B.  I  retain  the  opinion  I  formed  at  Nisi  Prius,  and  am  compelled  to 
differ  from  the  rest  of  the  Court.  The  case  of  Norman  v.  Wescomhe  does  not  in  my 
opinion  apply.  There  the  plea  to  the  new  assignment  re-stated  the  facts  alleged  in 
the  plea  to  the  declaration.  That  is  not  the  case  here.  The  declaration  complains 
of  a  trespass,  which  the  defendant  justifies  on  the  ground  that  he  has  a  right  of  way. 
The  plaintiff  new  assigns,  stating  that  he  is  not  bringing  his  action  for  that  trespass 
so  sought  to  be  justified  by  the  defendant,  but  for  another  and  different  one.  He 
does  not  deny  the  defendant's  alleged  right  of  way,  Init  says  that  the  trespass  for 
which  he  brings  his  action  is  in  respect  of  another  part  of  the  close.  The  defendant 
in  his  plea  to  the  new  assignment  does  not  re-assert  the  right  stated  in  his  plea  to 
the  declaration  ;  he  merely  states  that  his  right  of  way  continues,  and  that  the  plaintiff' 
placed  obstructions  on  the  way,  in  the  removal  of  which  the  trespasses  were  com- 
mitted. The  question  as  to  the  obstruction  or  non-obstruction  of  the  way  originally 
pleaded  was,  as  it  appears  to  me,  all  that  was  put  in  issue  by  the  replica-[300]-tion 
de  injuria.  The  rest  of  the  plea  to  the  new  assignment  contains  merely  a  statement 
of  the  time,  and  not  a  re-assertion  of  the  right  of  way.  The  plea  alludes  to  the  right 
of  way  only  for  the  purpose  of  designating  the  trespass.  The  act  of  obstruction  is 
the  only  matter  put  in  issue  by  de  injuria.  However,  the  rule  must  be  made  absolute 
for  a  new  trial. 

Rule  absolute. 
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liAWS  AND  BErx'HER,  Assignees  of  Bott,  a  Bankrupt  r.  Bott.(«)  1847.  —  The 
otiicial  assignee  of  a  bankrupt  or  insolvent  is  entitled  to  be  indemnified  against 
the  costs  of  an  action  brought  in  his  name  without  his  authority. 

[S.  C.  16  L.  J.  Ex.  279.     See  p.  362,  post] 

This  was  a  rule  obtained  on  behalf  of  the  plaiiitiH'  Belcher,  the  official  assignee  of 
an  insolvent,  under  7  &  S  Vict.  c.  96,  calling  on  the  plaintiH'  Laws  and  his  attorney 
to  shew  cause  why  all  proceedings  should  not  l)o  stayed  until  the  plaintiff  Belcher 
was  indemnified  against  costs,  such  costs  to  be  paid  by  the  plaintifi'  Laws  or  the 
plaintiir's  attorney.  The  affidavits  stated,  that  the  action  was  commenced  and  pro- 
secuted without  the  authority  of  Belcher,  and  that,  ajjplication  having  been  made  for 
security  to  the  attorney  for  the  plaintiffs,  he  had  ottered  an  informal  undertaking  of 
several  creditors  of  the  estate  to  contribute  in  proportion  to  their  respective  debts, 
but  declined  to  give  any  other  indemnity.  It  appeared  that  the  action  was  authorised 
by  the  plaintiff'  Laws,  and  other  creditors  of  the  estate. 

Clejvsln-  shewed  cause.  The  official  assignee  holds  a  public  office  of  trust,  one  of 
the  duties  of  which  is  to  join  as  plaintiff"  in  all  actions  and  suits  for  the  benefit  of  the 
estate.  [301]  He  has  voluntarily  taken  that  duty  upon  him,  and  cannot  now  refuse 
to  perform  it  or  claim  indemnity  against  the  consequences  :  Emery  v.  Mndlow  (2  Dowl. 
P.  C.  735).  Ex  parte  Tarquand  (1  Mont.  D.  X'  I).  475)  shews  that  an  official  assignee 
is  bound  to  allow  his  name  to  be  used,  and  the  dicta  of  the  Chief  Judge  are  opposed 
to  the  general  right  to  indemnity  now  claimed. 

Willes,  in  support  of  the  rule.  It  is  a  general  rule,  that  where  one  of  several 
having  a  joint  right  of  action  is  made  co-plaintiff'  without  his  authority,  he  is  entitled 
to  an  indemnity  against  costs  :  Jrhitchnul  v.  Iliuihex  (2  Dowl.  P.  C.  258).  That  rule 
is  applicable,  a  fortiori,  to  a  case  like  the  present,  where  the  applicant  has  no  personal 
interest  in  the  matter  of  the  action.  In  Emer;/  v.  Mucklow  it  does  not  appear  that  the 
action  was  commenced  without  an  authority  of  the  co-trustee.  The  judgment  in 
Ex  parte  Turquand,  and  the  dicta  referred  to  in  argument  in  that  case,  assume  that  a 
court  of  law  would  enforce  an  indemnity  in  cases  of  this  description. 

Kor.FE,  B.  The  rule  must  be  absolute,  on  the  general  principle  stated  by  Bayley,  B., 
in  Whitehead  v.  Hughes.  Indeed,  it  does  not  require  authority  to  establish  a  principle 
so  manifestly  just,  as  that  a  person  whose  name  is  allowed  to  be  used  without  his 
auttiority,  by  compulsion  as  it  were,  is  entitled  to  an  indemnity.  I  rather  collect  from 
the  judgment  in  Ex  parte  Turquand,  that  an  official  assignee  is  considered  peculiarly 
entitled  to  an  indemnity  ;  but  I  decide  this  case  on  the  general  principle  stated  in 
ll'hitehead  v.  Hughes  As  it  appears  that  the  action  was  authorise  I  by  the  plaintiff 
Laws,  he  nuist  pay  the  costs. 

liule  absolute,  with  costs. 

[302]  Walkkk  r.  Nussey.  Jan  18,  1847.— Debt  for  goods  sold  and  delivei-ed. 
Pleas,  never  indebted  and  set-olf.  Plaintiff'  owed  defendant  a  debt  anil  while  it 
remained  due  sold  him  goods  by  sample  to  a  larger  amount,  and  e.vcocding  £10, 
without  note  or  memorandum  in  writing  of  the  bargain  for  .sale.  I'art  of  that 
bargain  was.  that  the  debt  due  from  plaintiff  was  to  go  in  part  payment  by  defen- 
dani  to  him,  but  no  actual  payment  of  money  was  made  by  either,  nor  was  any 
receipt  given  by  defendant  for  plaintiff's  debt  to  him.  The  goods  were  supplied 
to  defendant,  who  returned  them  as  inferior  to  sample,  and  the  jury  found  that 
he  had  never  accepted  them.  Verdict  for  defendant ; -Held,  on  motion  for  a 
new  trial,  that  nothing  had  been  given  in  earnest  to  bind  the  bargain,  or  in 
part  of  payment,  within  29  Car.  2,  c.  3,  s.  17,  so  as  to  make  the  contract  binding 
on  the  buyer. 

rS  C   16  L  J.  Ex.  120  ;  11  Jur.  23.     Followed,  Norton  v.  Daru<oit,  [1899] 

1  Q.  B.  40L] 

Debt  for  goods  sold  and  delivered,  and  on  an  .account  stated.     Pleas,  1st,  never 


(rt)  This  case  was  decided  by  Kolfe,  B.,  sitting  alone,  on  the  iiist  day  of  Michaolnnvs 
Term  (Nov.  25th,  1846).     It  was  accidentally  omitted  in  its  proper  place. 
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indebted  ;  2nd,  a  set-ofl"  for  goods  sold  and  delivered,  and  on  an  account  stated.  Issues 
thereon.  At  the  trial,  before  the  undersheriff  of  Yorkshire,  it  appeared  that,  the  defen- 
dant having  sold  goods  to  the  plaintiff  to  the  amount  of  41.  14s.  lid.,  the  defendant, 
on  a  subsequent  occasion,  bought  of  him  a  lot  of  leather,  of  two  sorts,  by  sample. 
It  was  then  verbally  agreed  between  them,  that  the  41.  14s.  lid.  due  to  the  defendant 
should  go  in  part  payment  by  him  to  the  plaintiff  for  the  leather.  Next  day  the 
plaintiff  sent  in  the  goods  to  the  defendant,  with  this  invoice  : — 

"Halifax,  Oct.  14th,  1846. 

"  Mr.  William  Nussey,  bought  of  Thomas  Walker. 

"Dressed  hide  bellies,  287  at  9d.  .  .  .  .      £10  15     3 

Insole,  376  at  6Jd.     .  .  .  .  .  .         10     3     8 


£20  18  11 
By  your  account  against  me         .  .  .  4  14  11  " 

The  defendant  returned  the  goods  within  two  days  as  inferior  to  sample,  and  wrote 
to  the  plaintiff  to  pa,y  him  the  41.  14s.  1  Id.  The  plaintiff  refused  to  receive  the  goods, 
and  brought  this  action,  stating,  in  his  particulars  of  demand,  that  the  action  was 
brought  to  recover  the  sum  of  161.  4s.,  as  the  "balance  of  the  following  account," 
(setting  out  the  above  invoice). 

The  undersheriff  ruled,  that  there  was  nothing  to  shew  that  the  41.  14s.  lid.  had 
been  given  by  the  defendant  in  eainest,  or  part  of  payment,  under  29  Car.  2,  c.  3, 
s.  17,  and  left  nothing  to  the  jury,  except  on  the  point  of  acceptance  [303]  of  the 
goods  by  the  defendant,  directing  them  to  find  for  him  if  they  thought  he  returned 
the  goods  in  a  reasonable  time,  without  taking  to  them  (a)  The  jury  found  a  verdict 
for  the  defendant  on  both  issues. 

Addison  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  By  29  Car.  2, 
c.  3,  s.  17,  "no  contract  for  the  sale  of  any  goods,  wares,  and  merchandises  for  the 
price  of  £10  .sterling,  or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memorandum 
in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to  be  charged  by 
such  contract,  or  their  agents  thereunto  lawfully  authorised."  This  transaction 
amounted  to  an  agreement  that,  on  the  defendant's  purchasing  the  leather,  the 
41.  14s.  lid  before  then  due  to  him  from  the  plaintiff,  was  to  be  a  part  of  the 
purchase-money  accruing  due  to  him.  That  agreement  enured,  therefore,  to  take 
this  case  out  of  the  statute,  as  part  payment  within  sect.  17.  [Parke,  B.  When 
was  the  plaintiff's  debt  to  the  defendant  satisfied,  so  as  to  be  the  subject  of  a  plea 
of  payment,  had  the  defendant  sued  him?  The  leather  was  to  be  delivered  by  the 
plaintiff' and  taken  by  the  defendant  in  satisfaction  of  the  41.  14s.  lid.  due  from  the 
plaintiff'  to  the  defendant,  and  the  rest  of  it  was  to  be  paid  for  by  the  defendant. 
Was  not  the  contract  prospective,  and  the  plaintifl"s  debt  to  the  defendant  only 
eventually  extinguished,  in  case  of  the  defendant's  acceptance  of  the  leather  subse- 
quently sent  to  him  by  the  plaintiff'?]  The  under-sheriff  merel}'  left  the  question  of 
acceptance  to  the  jury.  But  in  Hart  v.  7\'rt.s7t,(/;)  where  the  holder  [304]  of  a  bill 
agreed  with  the  party  liable  to  pay  it,  that,  till  he  could  pay  it,  he  should  supply 
the  holder  with  hats,  and  that  they  should  be  "  paid  on  account ; "  the  Court  held 
that  the  delivery  and  receipt  of  the  hats  under  that  agreement  was  "part  payment" 
within  the  Statute  of  Limitations,  9  Geo.  4,  c.  14.  [Alderson,  B.  There  the  supply 
of  hats  by  the  defendant,  in  part  payment,  was  subsequent  to  the  agreement,  which 
is  very  different.  The  words  of  section  17  are  not,  "except  the  buyer  shall  have 
accepted,"  bnt  "  except  the  buyer  .shall  accept,"  part  of  the  goods  so  sold,  and  actually 
receive  the  same, — that  is,  at  the  time  of  the  bargain  made.]  It  was  not  necessary 
that  the  money  should  have  been  paid  by  the  plaintiff,  in  order  to  be  repaid  by  the 
defendant  in  part  payment  for  his  purchase ;  for,  from  the  moment  of  the  agreement, 

(a)  See  LillywUte  v.  Deverem,  15  Mee.  &  W.  285  ;  Street  v.  Blay,  2  B.  &  Ad.  463  ; 
Edan  v.  Dudjietd,  1  Q  B.  302. 

(4)  2  C.  M.  &  K.  337 ;  5  Tyr.  955,  acted  on  in  Hooper  v.  Stephens,  4  Ad.  &  E.  71. 
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the  defendant's  goods  became  part  payment  of  those  agreed  to  be  delivered  to  him 
by  the  plaintiff,  and  the  defendant  had  no  longer  any  cause  of  action  against  the 
plaintiff.  [Piatt,  B.  You  rely  on  part  of  the  contract  itself  as  being  part  per- 
formance of  it.] 

Pollock,  C.  B.  I  think  no  rule  ought  to  be  granted.  The  plaintiff'  sues  for  goods 
sold  and  delivered  by  him,  to  the  defendant,  above  £10  in  value,  and  it  was  admitted 
that  the  defendant  had  previously  sold  him  goods  for  41.  14s.  lid.  On  the  new 
dealing  between  them  the  agreement  was,  that  that  sum  should  be  taken  as  part  pay- 
ment by  the  defendant,  and  that  he  should  only  pay  the  plaintiff  the  difference  between 
that  sum  and  the  amount  of  the  goods  bought  from  him.  This  contract  was  verbal; 
but  it  is  argued  that  the  41.  14s.  lid.  was  a  part  payment  by  the  defendant,  so  as 
to  take  the  case  out  of  the  Statute  of  Frauds.  But  I  think  it  was  not.  Here  there 
was  nothing  but  one  contract,  whereas  the  statute  requires  a  contract,  and,  if  it  be 
not  in  writing,  something  besides.  The  question  here  is,  whether  what  took  place 
amounted  to  a  giving  of  earnest  or  in  part  of  payment  at  the  time  of  the  bargain, 
the  goods  bought  by  the  defendant  not  having  been  then  delivered  to  him  by  [305] 
the  plaintitt".(a)  Nothing  turns  on  the  effect  of  their  subsequent  delivery.  Had  these 
parties  positively  agreed  to  extinguish  the  debt  of  £4  odd,  and  receive  the  plaintiff's 
goods  pro  tanto  instead  of  it,  the  law  might  have  been  satisfied,  without  the  ceremony 
of  paying  it  to  the  defendant,  and  repaying  it  by  him.  But  the  actual  contract  did 
not  amount  to  that,  and  there  has  been  no  part  payment  within  the  statute. 

Parke,  B.  I  am  of  the  same  opinion,  and  think  the  ruling  at  the  trial  was  right. 
The  facts  seem  to  be  these.  The  plaintiff'  owed  the  defendant  a  sum  of  41.  14s.  lid. 
The  parties  then  verbally  agreed  that  the  plaintiff  should  sell  to  the  defendant  goods 
above  £10  in  value,  according  to  a  given  sample,  the  plaintiff's  debt  to  go  in  part 
payment,  and  the  residue  to  be  paid  by  the  defendant.  No  evidence  was  given  of  the 
actual  payment  or  discharge  of  the  debt  due  from  the  plaintiff,  so  that  all  rested  in 
the  agreement  merely.  If  Mr.  Addison  could  have  shewn  the  contract  to  have  been, 
that  the  parties  were  to  be  put  in  the  same  situation  at  that  time,  as  if  the  plaintiff's 
debt  to  the  defendant  had  then  been  paid,  or  as  if  it  had  been  paid  to  the  defendant, 
and  repaid  by  him  to  the  plaintiff'  as  earnest,  the  statute  might  have  been  satisfied, 
without  any  money  having  p;vssed  in  fact ;  but  the  agreement  was  in  fact,  that  the 
goods  should  be  delivered  by  the  plaintiff  by  way  of  satisfaction  of  the  debt  previously 
due  from  him  to  the  defendant,  and  that  the  defendant  should  pay  for  the  rest.  Then 
the  bu3'er  did  not  "give  something  in  earnest  to  bind  the  bargain,  or  in  part  of  pay- 
ment." The  "part  payment"  mentioned  in  the  statute  must  take  place  either  at  or 
subsequent  to  the  time  when  the  bargain  was  made.  Had  there  been  a  bargain  to 
sell  the  leather  at  a  certain  price,  and  subsequently  an  agreement  that  the  sum  due 
from  the  plaintifi'  was  to  be  [306]  wiped  of  from  the  amount  of  th;it  price,  or  that  the 
goods  delivered  should  be  taken  in  satisfaction  of  the  debt  due  from  the  plaintiff; 
either  might  have  been  an  equivalent  to  part  payment,  as  an  agreement  to  set  off  one 
item  against  another  is  equivalent  to  payment  of  money.  But  as  the  stipulation 
respecting  the  plaiiitifl"s  debt  was  merely  a  portion  of  the  contemporaneous  contract, 
it  was  not  a  giving  something  to  the  plaintiff  by  way  of  earnest,  or  in  part  of  payment, 
then  or  subsequently. 

Alderson,  B.  The  17th  section  of  the  Statute  of  Frauds  implies,  that  to  bind  a 
buyer  of  goods  of  £10  value,  without  writing,  he  must  have  done  two  things;  first, 
made  a  contract,  and  next,  he  must  have  given  something  as  earnest,  or  in  part  pay- 
ment or  discharge  of  his  liabilit\'.  But  where  one  of  the  terms  of  an  oral  bargain  is 
for  the  seller  to  take  something  in  part  payment,  that  term  cannot  alone  be  eiiuivalent 
to  actual  part  payment.  In  this  aise,  the  part  payment,  or  whatever  else  the  bargain 
may  amount  to,  is  part  of  that  bargain  itself,  and  cannot  be  wrested  into  proof  of  an 
actual  payment,  without  repealing  the  statute,  and  suffering  a  verbal  contract  for  the 
sale  of  goods  of  £10  value  to  have  effect,  without  the  safeguards  provided  by  law 
against  fraud  in  such  cases. 

Pi^TT,  B.  In  this  case,  as  no  note  in  writing  was  signed  by  the  parties,  it  is  clear, 
from  section  17,  that  something  was  to  be  done  by  way  of  ratifying  the  bargain,  in 
addition  to  it,  and  at  the  time  of  its  being  made.  If,  on  making  the  bargain,  the 
defendant  resigned  the  debt  previously  due  to  him  from  the  plaintiff,  or  discharged 

(a)  See  Blenkinsop  v.  Clayton,  7  Taunt.  597  :  2  Bla.  C.  447. 
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the  plaintiff's  liability  to  that  amount,  that  would  not  be  giving  earnest  at  the  time 
of  the  bargain  made,  or  in  part  of  payment  of  the  whole  sum  then  due  from  the  defen- 
dant. As  to  any  discharge  of  the  plaintiff  from  liability  to  the  defendant  at  the  time 
of  making  the  second  bai'gain  between  them,  no  receipt  for  the  [307]  plaintiff's  debt 
was  given  by  the  defendant,  or  any  other  thing  done  by  him,  so  that  everything 
rested  in  mere  verbal  contract,  and  nothing  in  the  evidence  makes  it  binding  on  the 
defendant. 

Rule  refsued.(a) 

Burton  v.  Eeevell  and  Another.  Jan.  21,  1847.— By  7  &  8  Vict.  c.  76,  s.  4, 
(in  force  from  and  after  the  31st  of  December,  1844,  and  repealed  by  8  &  9  Vict, 
c.  106,  from  the  1st  of  October,  184.5),  it  was  enacted,  that  no  lease  in  writing  of 
any  freehold,  copj'hokl,  or  leasehold  land  should  be  valid,  unless  the  same  should 
be  made  by  deed,  but  that  any  agreement  in  writing  to  let  any  such  lands  should 
be  valid  and  take  effect  as  an  agreement  to  execute  a  lease.  By  a  document, 
dated  the  3rd  of  Jul}',  184.5,  and  purporting  to  be  a  memorandum  of  agreement 
(made  while  that  section  was  in  force),  M.  agreed  to  let  and  B.  to  take  certain 
rooms  in  a  house  from  the  7th  day  of  that  month,  for  the  monthly  rent  of  36s., 
to  be  paid  every  four  weeks : — Held,  that  it  was  only  an  agreement  to  execute 
a  lease,  and  was  well  admitted  in  evidence  as  such  agreement,  without  a  stamp, 
being  of  no  certain  value  above  11.  16s. — Qutere,  whether,  since  the  repeal  of 
7  &  8  Vict.  c.  76,  s.  4,  by  8  &  9  Vict.  c.  106,  such  a  memorandum  would  require 
a  stamp  of  11.  15s.  as  a  lease  under  55  Geo.  3,  c.  184,  sched.  part  1,  tit.  Lease. 

[S.  C.  16  L.  J.  Ex.  85  ;   11  Jur.  71.     Referred  to,  Beg.  v.  Commissioners  of  Income  Tax, 

1888,  22  Q.  B.  D.  309.] 

Trespass  for  breaking  and  entering  certain  rooms  of  the  plaintiff,  in  and  parcel  of 
a  dwelling-house,  and  seizing  and  taking  therein  divers  goods  and  chattels  of  the 
plaiutill.  Plea,  not  guilty,  by  statute.  At  the  trial,  at  the  Middlesex  Sittings  after 
last  teim,  before  Pollock,  C.  B.,  the  defence  was  rested  on  a  distress  by  the  defendant, 
as  landlord,  for  a  week's  rent  of  the  rooms  occupied  by  the  plaintiff.  The  rent  was 
alleged  to  be  a  rack-rent.  For  the  plaintiff  it  was  answered,  that  the  distress  was 
premature,  the  rent  being  payable  monthly  ;  and  the  following  document  was  tendered 
in  evidence  to  prove  that  fact: — "Memorandum  of  agreement  made  this  3rd  A&y  of 
July,  1845,  between  Margaret  Marshall  of  the  one  part,  and  William  Burton,  of  Union- 
street,  Bond-street,  of  the  other  part.  Margaiet  Marshall  agrees  to  let,  and  William 
Burton  agrees  to  take,  the  shop,  parlour,  and  front  kitchen,  of  house  No.  6  Avery-row, 
from  the  7th  day  of  this  month,  being  Monday  next,  for  the  monthly  rent  of  36s.  to 
be  paid  every  four  weeks,  [308]  the  first  month's  rent  due  on  the  6th  of  August  next. 
Mrs.  Marshall's  mark,  ><; .  Witnessed  by  William  Blackburn,  Frederick  Beever. 
Is.  paid  as  a  deposit."  This  instrument  not  being  stamped,  its  admission  in  evidence 
was  resisted  on  the  part  of  the  defendant,  on  the  ground  that  as  by  the  terms  of  it 
premises  were  demised  at  the  rate  of  36s.  per  month,  it  was  a  lease  which  by  55  Geo.  3, 
c.  184,  schedule,  part  1,  tit.  Lease,  required  a  stamp  of  11.  15s.,  in  order  to  be  read 
in  evidence.  The  Lord  Chief  Baron  admitted  the  evidence,  but  gave  leave  to  the 
defendant  to  move  to  enter  a  nonsuit.  Verdict  for  the  plaintiff.  A  rule  having  been 
obtained  according  to  the  leave  reserved, 

C.  J.  Addison  now  shewed  cause.  The  document  in  question  was  properly  admitted 
in  evidence,  for  it  is  not  a  "  lease  or  tack  of  any  kind  not  otherwise  charged  "  in  the 
schedule  of  55  Geo.  3,  c.  184,  part  1,  so  as  to  be  liable  to  the  stamp-duty  of  11.  15s. 
thereby  imposed  on  such  instruments.  The  terra  "  lease,"  as  there  used,  does  not 
include  a  lease  for  a  fraction  of  a  year,  but  contemplates  a  demise  of  real  estate  for 
one  or  moie  years.  It  is  connected  throughout  the  schedule  with  the  words  "yearly 
rent."  [Parke,  B.  Leases  at  yearly  rents  amounting  to  £20,  or  upwards,  are  disposed 
of  in  the  schedule  before  it  mentions  leases  of  any  kind  not  otherwise  charged  in  it, 
so  that  your  argument  would  leave  the  latter  provision  without  meaning.]  To  extend 
the  sum  of  11.  15s.  to  such  instruments  as  the  present,  would  be  to  tax  minor  holdings 
at  nearly  £100  per  cent.,  while  the  leases  of  larger  interests  would  not  be  charged 

(a)  See  Johnson  v.  Dodgson,  2  M.  &  W.  653. 
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at  above  £10  per  cent.  A  term  in  a  statute,  particularly  of  a  fiscal  kind,  is  to  be 
understood  in  the  popular  sense:  2  Dwarris  on  Statutes,  702.  Now  "lease"  in 
England,  and  "  tack  "  in  Scotland,  usually  conveys  the  idea  of  a  lease  or  term  of  more 
than  a  year  at  least.  [Alderson,  B.  A  lease  for  half  a  year,  and  so  on  from  half-year 
to  half-year,  would  be  a  lease  in  popular  language,  though  not  granted  at  a  yearly 
[309]  rent.  The  like  as  to  a  lease  for  .364  days,  and  so  on  for  3G4  days.  Parke,  B. 
When  the  legislature  uses  technical  language  in  its  statutes,  it  is  supposed  to  attach 
to  its  technical  meaning,  unless  the  contrary  manifestl\'  appears.  That  is  the  rule  of 
construction  of  technical  expressions,  even  when  occurring  in  a  will. (a)] 

Secondly,  this  instrument  is  not  a  lease,  for  it  contains  no  present  demise,  and 
was  to  take  eH'eet  on  a  future  day  :  Bacon's  Abridgment,  tit.  Leases  (L.).  Again,  there 
being  no  stipulations  to  let  for  an}'  fixed  term,  but  a  general  letting  and  hiring  at  a 
monthly  rent,  a  month's  notice  to  quit  would  be  correct  notice,  at  least  in  the  case  of 
lodgings  so  let  and  hired(/i)\  and  no  letting  for  a  year  could  be  implied  :  JVilkinxon  v. 
Hall.{,:f 

Thirdly,  this  instrument  is  dated  in  July  1845.  At  that  time  7  &  8  Vict.  c.  76, 
was  in  force.  That  act  commenced  and  took  efiect  fi'om  the  31st  December,  1844, 
and  continued  in  force,  as  to  section  4,  till  the  1st  October,  1845,  from  which  day  it 
was  repealed  (viz.  by  8  &  9  Vict.  c.  106).  By  section  4  of  7  &  8  Vict.  c.  76,  it  was 
enacted,  "that  no  lease  in  writing  of  any  freehold,  copyhold,  or  leasehold  land  shall 
be  valid  as  a  lease  or  surrender,  unless  the  same  shall  be  made  by  deed,  but  any 
agreement  in  writing  to  let  or  to  surrender  any  such  lands  shall  be  valid  and  take 
efiect  as  an  agreement  to  execute  a  lease  or  surrender,  and  the  person  who  shall  lie  in 
possession  of  the  laud,  in  pursuance  of  any  agreement  to  let,  may,  from  payment  of 
rent  or  other  circumstances,  be  construed  to  be  a  tenant  from  year  to  year."  (e)  It  is 
clear  from  that  enactment,  that  this  instru-[310]-ment,  not  being  under  seal, 
could  not  be  a  lease,  consequently  could  not  require  a  stamp  as  such.  It  could 
only  be  an  agreement  to  grant  a  lease  :  Mayjield  v.  Robinson  (7  Q.  B.  486).  And, 
as  such  agreement,  it  is  exempted  from  any  stamp-duty  ;  for  the  value  of  the  subject- 
matter  of  the  agreement  must  be  taken  from  the  face  of  the  instrument,  which  docs 
not  disclose  any  yearly  rent  of  £20,(i)'^or  even  £5:(r)-  Doe  d.  Marlow  v.  If^ir/r/ins 
(4  q.  B.  367.  See  Shepherd  v.  IVhehle,  8  G.  &  P.  534).  [Parke,  B.  This  instrum'ent 
may  have  only  passed  leave  to  use  the  rooms,  without  conferring  any  interest,  or  more 
than  an  interesse  termini.  The  only  certain  value  appearing  on  the  face  of  it  is  36s., 
as  the  rooms  need  only  be  held  for  a  month.] 

Peter.'idorfi',  in  support  of  the  rule.  This  is  a  "lease  not  exceeding  the  term  of 
three  yeai-s  from  the  making  thereof,  whereupon  the  rent  reserved  to  the  landlord 
dui-ing  such  term  shall  amount  unto  two-thiixl  parts  at  least  of  the  full  improved 
value  of  the  thing  demised  : "  so  that,  by  29  Car.  2,  c.  3,  s.  2,  it  need  not  have  been  in 
writing  at  all.  Now  the  4th  section  of  7  ife  8  Vict.  c.  76,  was  intended  to  apjjly  only 
to  such  leases  or  instruments  as  at  the  time  of  its  passing  were  by  law  re(|uired  to  bo 
in  writing.  [Parke,  B.  That  is  now  expressly  provided  by  8  &  9  Vict.  c.  106,  s.  3, 
by  which  only  such  leases  as  are  required  by  law  to  be  in  writing,  i^c.  shall  be  void  at 
law,  unless  made  by  deed.]  The  act  of  7  &  8  Vict.  c.  76,  s.  4,  did  not  provide  for  the 
analogous  cases  of  tenancies  for  less  than  a  year,  e.g.  for  a  month  or  week. 

Pollock,  C.  B.  The  words  of  that  section  are  "  no  [311]  lease  in  writing  of  any 
freehold,  copyhold,  or  leasehold  land."  Now  "land"  by  the  first  section  is  to  include 
"tenements."  If  this  is  an  agreement,  as  it  has  been  shewn  to  be,  no  stamp  was 
required.     The  rule  must  be  discharged. 

(a)  See  per  Loid  Lyndhuist,  C.  B.,  3  Tyr.  921,  922,  in  Doe  d.  Meyrkk  v.  Mci/rid  ; 
Ruxnell  V.  Jyiichanaii,,  4  Tyr.  384.  Also  6  Maddock  (or  Madd.  <Si  (Jeldart),  346  ;  and 
cases  collected,  3  Ad.  &  K.  345  ;  and  JJoe  v.  (iallini,  5  B.  &  Adol.  621. 

{by  See  ca.ses  in  Coote's  Landlord  and  Tenant,  354. 

(c-)i  4  Scott,  301;  3  Bing.  N.  C.  508;  see  Doe  d.  lioylanoe  v.  IMjhtfoot,  8  M. 
&  W.  553. 

(f)  By  sect.  13,  this  act  was  not  to  extend  to  anything  executed  or  done,  or  to  any 
estate,  right,  or  interest  created  before  the  1st  of  .January,  1845. 

{by  See  55  Geo.  3,  e.   184,  schedule,  tit.  Lease. 

(c)''^  Id.  tit.  Agreement,  "for  granting  a  lease  or  tack  at  rack-rent  of  any  messuage, 
land,  or  tenement,  under  the  yearly  value  of  £10." 
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Parke,  B.  I  agree  that  this  rule  must  be  discharged.  The  effect  of  sect.  4  of 
7  &  S  Vict.  c.  76,  was,  that  no  lease  in  writing  shall  be  valid,  unless  made  by  deed, 
and  that  agreements  in  writing  not  under  seal,  which  would  previously  have  been 
considered  as  leases,  should  have  the  force  of  agreements  to  execute  leases.  But 
for  that  enactment,  this  instrument  would  have  amounted  to  a  lease  in  writing, 
and  would  be  properly  construed  as  an  agreement  equivalent  to  a  demise  of  the 
premises.  Yet,  having  been  made  while  that  enactment  was  in  force,  and  not  being 
under  seal,  it  became,  by  its  operation,  a  mere  agreement  to  execute  a  lease,  and 
consequently  did  not  require  to  be  stamped  as  an  actual  demise. 

Alderson,  B.  and  Platt,  B.  concurred. 

Eule  discharged. (a)i 

[312]  Dyer  v.  Disney. (a)-  1847. — The  Somerset  herald-at-arms  is  one  of  the 
Queen's  servants  in  ordinary  with  fee,  and  bound  to  attend  her  whenever 
required,  as  well  as  on  state  ceremonials ;  and  is  therefore  privileged  from  arrest. 

[S.  C.  4  D.  &  L.  698  ;  16  L.  J.  Ex.  182.] 

Hoggins  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the 
defendant  should  not  be  disohaiged  out  of  the  custody  of  the  sheriff  of  Middlesex,  on 
the  ground  of  his  being  privileged  from  arrest  as  the  Queen's  servant  in  ordinary  with 
fee,  by  the  style  of  Somerset  Herald-at-arms.  The  affidavits  stated,  that,  in  181-3,  he 
was  appointed  by  letters  patent  under  the  great  seal  to  that  office,  with  all  the  rights, 
privileges,  and  immunities  thereto  appurtenant,  and  that  he  had  ever  since  fulfilled 
all  the  duties  of  such  office,  and  still  remained  such  herald.  As  such  he  was  a  Queen's 
servant  in  ordinary,  I'eceiving  as  such  a  quarterly  salary,  with  other  fees,  from  the 
Lord  Chamberlain,  and  a  livery  or  dress  of  office,  which  he  wore  when  in  personal 
attendance.  He  was  liable  to  attend  her  Majesty  at  any  moment  when  required,  and 
had  personally  attended  her  and  the  three  preceding  sovereigns,  when  his  presence 
as  herald  was  required,  viz.  at  the  coronation,  opening  or  prorogation  of  Parliament, 
royal  marriages  or  funerals,  her  Majesty's  public  attendance  at  the  chapels  royal,  on 
all  saints'  and  collar  and  installation  days,  ifec. ;  but  for  some  years  past  had  been 
disabled  by  illness  from  such  attendances  on  her  Majesty  as  herald.  On  her  creation 
of  titles  he  received  fees,  as  one  of  her  household  servants.  He  had  been  several 
times  discharged  at  chambers  from  previous  arrest,  by  Patteson  and  Bosanquet,  Js., 
and  by  Gurney,  B.,  on  a  similar  claim  of  privilege  ;  but  Kolfe,  B.,  refused  to  dis- 
charge him  on  the  present  occasion,  and  indorsed  on  the  writ  of  summons,  that,  if  the 
defendant  hud  the  privilege  claimed,  he  must  sue  out  a  writ  of  privilege.  His 
counsel  having  prepared  such  a  writ,  it  was  tendered  at  the  offices  of  the  Petty-bag, 
and  of  the  record  and  wiit  clerks  in  Chanceiy,  and  at  the  Crown-office,  and  at  the 
[313]  office  of  signer  of  the  writs  in  Exchequer,  but  the  officers  refused  to  issue  it, 
never  having  heard  of  such  a  writ.  The  precedents  of  the  Petty-bag  office  were 
searched,  but  no  such  writ  was  found.  The  Duke  of  Norfolk  was  applied  to,  as 
Earl  Marshal,  for  his  leave  to  arrest  the  defendant ;  but  replied  that  he  had  no  control 
over  or  right  to  interfere  with  him. 

Bramwell  shewed  cause  in  Hilaiy  Term  (Jan.  21).  This  rule  must  be  discharged, 
for,  on  a  former  occasion,  this  Court  refused  to  discharge  the  defendant,  though  it 
then  appeared  that  he  was  Somerset  Herald  :  Leslie  v.  Disneij  (1  C.  M.  &  R,  578  ; 
5  T^'r.  181).  He  was  then  remitted  to  his  writ  of  privilege.  Whether  the  defendant 
went  to  the  right  offices  or  not,  or  whether  those  to  whom  he  applied  properly  or 
improperl}'  refused  to  issue  the  writ,  makes  no  diB'erence  as  to  his  title  to  relief  here ; 
for  the  ground  on  which  the  writ  was  refused  to  be  issued  was  that  no  such  writ  was 
in  existence.  That  shews  that  his  legal  right  to  enforce  his  discharge  was  at  an  end. 
Besides,  he  is  not  a  Queen's  servant  in  ordinary  with  fee,  for  his  duty  is  limited  to 
extraordinary  occasions  of  full  ceremonial,  when  the  attendance  of  hei'alds  is  requisite  : 
LuntJeii  V.  Battine  (2  B.  &  Aid.  234),  Byrn  v.  Dibdin  (1  C.  M.  &  E.  821  ;  .5  Tyr.  357). 
And  if  he  were  such  servant  in  ordinary,  he  would  be  privileged  only  while  capable  of 
active  service,  which  he  has  long  ceased  to  be.     An  attorney's  privilege  only  includes 

{af  See  now  8  &  9  Vict.  e.  106,  s.  3. 
(a)2  Decided  in  Easter  Term  (May  8). 
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those  actually  in  practice.     This  privilege  is  that  of  the  Queen,  or  of  the  Earl  Marshal, 
and  neither  interferes. 

Hoggins,  in  support  of  the  rule.  The  defendant  is  still  the  Queen's  servant  in 
ordinary,  liable  to  be  called  on  to  attend  her  at  any  time.  His  illness  does  not  deprive 
him  of  his  privilege  as  such,  till  shewn  to  be  permanent  and  incurable.  Li'slw  v. 
Dimey  is  not  in  point  to  estop  this  applica-[314]-tion,  for  the  defendant's  present 
affidavits  detail  his  duties  more  specifically  than  in  that  case,  and  entitle  him  to  his 
discharge.  [Parke,  B.,  alluded  to  Rfijnel's  case  (.5  Rep.  95  a.).  If  a  writ  of  privilege 
can  only  be  obtained  for  the  officers  of  the  Court,  we  ought  to  consider  whether  we 
should  not  discharge  the  defendant ;  but  the  rule  will  be  discharged,  if  such  a  writ 
will  lie.] 

Cur.  adv.  vult. 

In  Easter  Term, 

Alderson,  B.,  delivered  the  judgment  of  the  Court.  I  regret  that  questions  of 
this  kind,  relating  to  the  privileges  of  her  Majesty's  servants  to  be  exempted  from 
airest,  should  arise  in  modern  times ;  and  1  must  add,  that  it  would  be  much  better 
if  her  Majesty  was  served  by  persons  who  are  not  in  debt.  The  privilege  itself  is  one 
that  belongs  not  to  the  party,  but  to  the  Crown,  and  the  question  here  is,  whether 
the  defendant  has  made  out  to  our  satisfaction  that  he  is  a  servant  in  ordinary  to  her 
Majest}'  with  fee.  When  this  defendant's  case  was  before  this  Court  on  a  former 
occasion,  my  Brother  Parke  and  myself  being  the  only  Judges  present,  we  doubted 
whether  the  defendant  was  a  servant  in  ordinary  with  fee,  and  accordingly  discharged 
the  rule,  directing  the  defendant  to  sue  out  a  writ  of  privilege,  if  he  thought  fit. 
Since  that  time  the  same  question  has  been  brought  before  two  other  judges,  Patteson,  J., 
and  Gurney,  B.,  on  fuller  affidavits.  They  considered  him  a  servant  in  ordinary  with 
fee,  and  ordered  him  to  be  discharged.  On  a  later  occasion,  Bosanquet,  J.,  ordered 
his  discharge,  on  the  ground  that  he  was  shewn  by  the  affidavits  to  be  a  Queen's 
servant  in  ordinary  with  fee.  The  present  affidavits  make  out  that  he  is  in  continuous 
attendance  on  her  Majesty,  as  his  services  may  be  required  at  any  time,  and  when 
his  services  are  required,  it  would  be  improper  that  he  should  be  prevented  by  arrest 
from  discharging  his  [315]  duties.  It  appears  that  he  is  bound  to  attend  the  Queen 
on  the  opening,  prorogation,  or  dissolution  of  Parliament,  and  to  be  present  at  corona- 
tions, royal  marriages  and  funerals,  and  many  other  ceremonials,  the  recurrence  of 
which  is  at  uncertain  periods.  Under  such  circumstances,  it  would  be  improper  in 
this  Court  to  authorise  his  arrest,  and  thereby  deprive  the  Crown  of  the  due  and 
ordinary  state  which  belongs  to  it.  It  is  said  that  his  duties  are  not  continuous,  but 
that  forms  no  ground  for  arresting  him.  A  chaplain  in  ordinary  is  not  required  to 
be  always  pleaching  before  the  Queen,  but  is  liable  to  perform  that  duty  occasionally ; 
nevertheless,  his  service  is  a  continuous  one,  though  performed  at  reasonable  intervals. 
The  same  rule  holds  with  regard  to  the  candle-sn utter  and  fire-lighter  of  the  palace. 
In  summer  no  fires  are  required,  and  fewer  candles  burnt :  still  the  duties  are  con- 
tinuous, though  subject  to  be  perfoimed  at  uncertain  periods.  The  like  in  the  cases 
of  pages  of  the  second  class,  and  lords  of  the  bedchamber,  whose  services  are  usually 
performed  for  oidy  a  month  at  a  time :  they  are  functionaries  who  are  liable  to  be 
called  on  to  serve  her  Majesty  at  any  time.  In  like  manner,  the  Somerset  Herald-at- 
arms  must  be  considered  as  in  the  continuous  service  of  the  Crown,  and  it  is  inconsistent 
with  the  powers  and  prerogatives  of  her  Majesty  that  she  should  be  inconvenienced 
by  the  arrest  of  her  servant.  The  defendant  must  therefore  be  discharged,  though 
there  may  be  a  doubt  as  to  the  proper  course  to  be  pursued  with  respect  to  him. 
Keble  says,  in  Rex  v.  Moulton  (2  Keble,  3),  that  the  Lord  Chamberlain  ought  to 
remove  persons  in  debt  from  the  service  of  the  Crown,  or  compel  them  to  pay  their 
debts : — but  with  this  we  have  nothing  to  do. 

Rule  absolute. 

[316]  Harrison  v.  Watt  and  Wife.  Jan.  28,  1847.— Debt  for  goods  sold.  Pleas, 
first,  as  to  all  but  1.5s.,  parcel  of  the  monies  in  the  declaration  mentioned,  never 
indebted  :  secondly,  as  to  the  said  sum  of  15s.,  parcel  &c.,  payment  into  court  of 
15s.  Replication,"similiter  to  first  plea ;  as  to  last  plea,  that  plaintiti'  accepts  the 
15s.  in  full  satisfaction  and  discharge  of  the  wiuse  of  action  in  the  introductory 
part  of  that  plea  mentioned,  with  prayer  of  judgment  for  his  costs  sustained  in 
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that  behalf.  At  the  trial,  the  jury  found  that  the  defendants  never  had  been 
indebted  to  the  plaintiff  in  more  than  the  15s.  : — Held,  that  the  plaintiff  was 
entitled  to  costs  on  the  replication  to  the  last  plea. 

[S.  C.  4  D.  &  L.  519 ;  17  L.  J.  Ex.  74  ;  11  Jur.  91.     Followed,  Rumhelow  v.  Wlmlky, 
1851,  16  Q.  B.  397.     Distinguished,  Langridge  v.  Campbell,  1877,  2  Ex.  D.  281.] 

An  order  had  been  made  by  Rolfe,  B.,  for  reviewing  the  Master's  taxation  of  the 
defendants'  costs  in  this  cause,  and  for  taxing  the  plaintiff's  costs  on  the  replication, 
on  taking  money  out  of  court  in  satisfaction  of  the  causes  of  action  in  respect  of  which 
it  had  been  paid  in.  The  action  was  in  debt,  for  goods  sold  and  deliveied  to  the 
female  defendant  while  sole,  with  the  common  counts.  Damages  £10.  Pleas,  except 
as  to  15s.,  parcel  of  the  monies  in  the  declaration  mentioned,  never  indebted  ;  second, 
as  to  the  sum  of  15s.,  payment  into  court  of  that  sum,  with  an  averment  that  the 
defendants  were  never  indebted  to  the  plaintiff  to  a  greater  amount.  Verification. 
Replication,  similiter  to  the  first  plea ;  to  the  last  plea,  that  the  plaintiff''accepted  and 
took  out  of  court  the  15s.  in  full  .satisfaction  and  discharge  of  the  causes  of  action 
in  the  introductory  part  of  the  last  plea  mentioned  :  therefore,  as  to  such  causes  of 
action,  the  plaintitl'  is  satisfied,  and  prays  judgment  for  his  costs  and  charges  by  him 
sustained  in  that  behalf.  The  cause  was  tried  by  writ  of  trial  before  the  undersheriff 
of  Durham,  who  returned  that,  on  the  issue  of  never  indebted,  the  jury  found  that 
the  defendant  Mary,  except  as  to  the  said  sum  of  15s.,  was  never  indebted  in  manner 
and  form  as  the  plaintiff  had  alleged  in  his  declaration.  Upon  taxing  the  costs,  the 
Master  allowed  the  defendants  the  whole  costs  of  the  cause,  including  those  of  the 
plea  of  payment  into  court,(a)  and  refused  to  allow  any  costs  to  the  plaintiff  under 
Eeg.  Gen.,  Trin.,  1  Vict. 

S.  Temple  had  obtained  a  I'ule,  calling  on  the  plaintiff  to  shew  cause  why  the 
above  order  should  not  be  rescinded. 

[317]  Bovill  shewed  cause.  The  defendants,  instead  of  pleading  payment  into 
court  of  15s.  to  the  whole  causes  of  action,  have  divided  their  plea,  pleading  that 
payment  as  to  part,  and  leaving  a  defence  as  to  the  rest.  [Parke,  B.  Quoad  the  15s., 
the  plaintiff  says  he  is  satisfied.  No  difficulty  would  have  arisen  on  the  old  mode  of 
paying  money  into  court.  The  15s.  would  have  been  struck  out,  and  the  plaintiff 
would  have  gone  on  for  the  rest  Here  the  defendant  insulates  one  part  of  the 
declaration  from  the  rest,  pays  money  into  court  on  it,  and  the  plaintiff  says  he  is 
satisfied.]  The  rule  of  Trin.,  1  Vict.,  is  as  follows  : — "  The  plaintiff',  after  the  delivery 
of  a  plea  of  payment  into  court,  shall  be  at  liberty  to  reply  to  the  same  by  accepting 
the  sum  so  paid  into  court  in  full  satisfaction  and  discharge  of  the  cause  of  action  in 
respect  of  which  it  has  been  paid  in,  and  he  shall  be  at  liberty,  in  that  case,  to  tax 
his  costs  of  suit,  and,  in  case  of  nonpayment  thereof  within  forty-eight  houi's,  to  sign 
judgment  for  his  costs  of  suit  so  taxed."  [Parke,  B.  The  plaintiff  had  a  right  to 
tax  costs  quoad  the  15s.,  and  end  the  cause  so  far.  He  accepted  that  sum  in  full 
satisfaction  of  15s.,  part  of  the  debt  and  cause  of  action  on  which  it  was  paid  in.  But 
the  plaintiff  could  not  accept  it  out,  if  the  plea  is  thus  divided  ;  for  if  he  does,  he 
must  accept  it  on  the  plea  of  payment  of  money  into  court,  and  enter  a  nolle  prosequi 
upon  the  issue  on  never  indebted,  and  so  become  liable  to  pay  all  costs.  Alderson,  B. 
Had  he  replied  that  he  had  sustained  damages  ultra,  the  defendant  would  no  doubt 
have  been  entitled  to  costs.]  .As  to  the  quantum  of  costs,  it  is  not  only  the  costs  of 
the  plea  and  replication  to  which  the  ].>laintift'  is  entitled,  though  no  specific  portion 
of  the  declaration  is  recovered  on,  and  no  additional  costs  incuri'ed  by  him ;  for  he 
is  entitled  to  the  general  costs  up  to  the  point  to  which  he  was  I'ight  in  pursuing  his 
action,  viz.  the  time  of  paying  the  money  into  court.  For  he  was  obliged  to  issue  a 
writ,  and  to  declare,  in  order  to  support  the  judgment  he  sought  ultimately  to  [318] 
recover.  [Pollock,  C.  B.  It  will  Ite  said,  that  if  the  payment  into  court  had  been 
general,  the  plaintiff  might  have  taken  the  money  out,  and  would  then  have  got  his 
costs;  but  instead  of  that,  the  defendants  plead  a  payment  into  court  of  15s.  as  to 
15s  ,  and  never  indebted  as  to  the  rest,  so  that  the  plaintiff  was  driven  to  join  issue, 
and  go  on  to  trial,  or  enter  a  nolle  prosequi,  and  become  conclusively  liable  to  pay 
costs.     Alderson,  B.     On  the  plea  of  payment  into  court  of  15s.  as  to  15s.,  the  plaintiff 

(a)  See  Hulloek  on  Costs,  350,  352  ;  Stevenson  v.  York,  4  T.  R.  10 ;  Jeffs  v.  Smith, 
4  Taunt.  186. 
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could  not  say  the  defendant  was  indebted  to  a  larger  araount.  That  made  the  plea 
of  never  indebted  to  the  residue  necessary] 

S.  Temple,  contra.  Cauti/  v.  Gi/ll  (4  Man.  &  Gr.  907)  is  in  favour  of  the  defen- 
dants. There  there  were  five  counts  in  debt,  and  six  pleas,  the  last  being  a  plea  of 
payment  of  £30  into  court.  Issues  were  joined  on  the  other  pleas,  and  as  to  the 
sixth,  the  plaintift'  took  the  £30  out  of  court  in  full  satisfaction  of  all  the  causes  of 
action  as  to  the  £30,  parcel  &c.  The  plaiiitill'  was  held  not  entitled  to  tax  his  costs 
under  Reg.  Gen.  Trin.  1  Vict.  [Pollock,  C.  B.  That  case  docs  not  alter  the  plaintiff's 
argument.  It  was  there  attempted  to  tax  the  costs  before  the  issues  were  disposed 
of,  but  the  Court  thought  the  attempt  premature]  In  C'miti/  v.  Gijll,  Tindal,  G.  J., 
says : — "  I  think  the  meaning  of  the  rule  must  be,  that  the  plaintiff  shall  be  entitled 
to  tax  his  costs  only  where  the  money  is  accepted  in  satisfaction  of  the  whole  demand, 
and  not  where  there  are  other  issues  upon  which  the  parties  are  proceeding  to  trial." 
[Parke,  B.  There  the  plaintiff  sought  to  recover  the  costs  of  all  the  replications  to 
five  ditlerent  special  pleas,  but  was  held  not  entitled  to  any  of  them.]  That  decision 
resulted  from  the  form  of  the  pleadings.  [Parke,  B.  All  the  plaintiff'  was  there 
entitled  to,  under  the  new  rule,  was  the  costs  of  suit  for  the  cause  of  action  in  respect 
of  which  the  money  was  [319]  paid  into  court,  but  not  to  the  costs  of  the  replications 
on  special  pleas,  so  that  the  taxation  was  properly  set  aside.  The  Lord  Chief  Justice's 
opinion  was  quite  right,  for  the  plaintiff"  had  taxed  the  costs  to  that  time,  but  does 
not  hokl  where  there  are  other  issues,  &c.  [Piatt,  B.  The  principle  on  which  costs 
are  dispensed  under  this  rule,  is  settled  in  Goodee  v.  GoJ(hmith.(a)  That  was  an  action 
of  assumpsit  for  281.  5s.  money  had  a!id  received,  to  which  the  defendant,  as  to  all 
except  31.  5s.,  pleaded  non  assump.sit ;  as  to  all  except  31.  5s.,  a  set-off  of  £25 ;  and 
as  to  the  31.  5s.,  payment  of  that  sum  into  court.  The  plaintiff  by  his  replication 
admitted  the  set-off,  and  replied  that  he  would  not  further  prosecute  the  suit  against 
the  defendant  except  as  to  the  sum  of  31.  5s.,  and  took  that  sum  out  of  court  on  the 
last  plea.  The  Master  having  allowed  the  plaintiff  on  taxation  his  whole  costs,  the 
Court  reviewed  the  taxation,  giving  the  defendant  the  costs  on  the  general  issue  and 
set-off,  as  to  which  the  plaintiff'  had  in  fact  entered  a  nolle  prosequi,  and  allowing  the 
plaintiff  costs  as  to  that  part  of  the  cause  of  action  in  respect  of  which  the  31.  5s.  was 
paid  into  court.  For,  as  the  replication  amounted  in  eft'eet  to  a  nolle  prosequi  as  to 
a  count  or  part  of  a  count,  the  costs  followed  by  stat.  3  it  4  Will.  4,  c.  42,  s.  33.] 
The  practice  hitherto  has  been  never  to  tax  any  costs  to  plaintiffs  in  such  cases. 

Pollock,  C.  B.  This  rule  must  be  discharged,  and  with  costs,  for  the  reasons 
I  have  already  stated.  We  all  agree  in  the  decision  of  my  Brother  Alderson,  which 
he  has  stated  to  us  in  a  similar  case. 

Pakke,  B.  If  the  plaintiff  goes  on  to  try  and  fails,  he  must  pay  the  costs  of 
the  trial. 

[320]  Alderson,  B.  The  case  of  Goodee  v.  Gohhuuth,  citeil  by  my  Brother  Piatt, 
puts  the  present  out  of  court.  That  authority  supports  my  decision  in  a  case  which 
came  before  me  some  terms  ago,  and  in  which  I  drew  up  my  opinion  in  writing,  and 
delivered  it  to  the  Masters.     It  was  as  follows : — 

"  In  this  case,  application  has  been  made  to  review  the  Master's  taxation.  It  was 
an  action  of  assumpsit,  to  which  four  pleas  have  been  pleaded.  First,  non-assumpsit, 
except  as  to  a  sum  afterwards  paid  into  court;  second,  payment;  third,  set-off;  and 
fouith,  payment  of  the  excepted  sum  into  court.  The  plaintiff  takes  that  sum  out 
of  court,  and  the  result  of  a  reference,  as  to  the  remainder  of  the  case,  is,  that  the 
arbitrator  linds  that  the  defendant  was  liable  to  the  plaintiff  in  respect  of  a  ceitain 
additional  sum  to  that  paid  into  court ;  but  also  finds  that,  in  respect  of  the  sum  paid 
and  set  off,  more  is  due  to  the  defendant  than  the  amount  for  which  he  was  originally 
liable.  It  is  clear,  therefore,  that,  on  this  state  of  facts,  the  defendant  is  entitled  to 
have  the  issue  on  the  second  and  third  pleas  entered  for  him,  and  to  have  the  general 
costs  of  the  trial.  But  it  is  clear,  on  the  other  side,  that  the  plaintiff'  is  entitled  to 
the  costs  of  the  Hrst  issue,  which  must  be  deducted  from  the  defendant's  costs.  As 
to  the  costs  of  the  last  plea,  I  am  also  of  opinion  that  the  jjlaintiti"  is  also  entitled  to 
them,  to  be  deducted  in  like  manner.  The  plainlilV  was  right  in  biinging  his  action 
for  this  part  of  his  demand,  and  till  the  defendant  paid  the  mnney  into  court,  would 
have  been  entitled  to  recover  it.     The  policy  of  the  new  rule  was  to  make  ejich  party 

(a)  2  M.  i\5  W.  202.     See  fVUliams  v.  Slumvood,  3  Scott,  761  ,;  3  Bing.  N.  C.  331. 


1212  POTT   v.  CLEGG  16M.  &W.  321. 

pay  costs  in  respect  of  all  parts  of  the  case  in  which  he  was  wrong.  Then  the  defen- 
dant was  wrong  as  to  this  part  of  the  plaintiff's  demand,  and  ought  to  pa}'  the  costs 
occasioned  to  the  plaintitl'  by  the  not  having  paid  it  before  action  brought.  The 
words  of  the  rule  embrace  this  case,  and  the  reason  of  the  rule  goes  with  it.  The 
plaintift'  is,  therefore,  entitled  to  so  much  costs  [321]  as  have  been  incurred,  owing 
to  this  being  included  in  his  declaration  and  in  the  replication,  and  also  to  the  expense 
of  taking  the  money  out  of  court.  If,  indeed,  the  money  had  been  paid  in  generally, 
it  would  have  been  otherwise  ;  but  then  it  would  have  become  the  result  of  the  plea, 
and  would  have  been  different,  viz.  in  favour  of  the  defendant.  This  taxation  must 
be  reviewed." 

Platt,  B.,  concurred. 

Rule  discharged,  with  costs. 

Pott  and  Otheks,  Assignees  of  John  Eyle,  a  Bankrupt  v.  Clegg,  Executor  of 
William  Turner,  Deceased.  Feb.  1,  18-t7. — Money  deposited  with  a  banker 
by  his  customer  in  the  ordinary  way,  is  money  lent  to  the  banker,  with  a  super- 
added obligation  that  it  is  to  be  paid  when  called  for  by  cheque  ;  and  consequently, 
if  it  remain  in  the  banker's  hands  for  six  years,  without  any  payment  by  him  of 
the  principal  or  allowance  of  interest,  the  statute  of  limitations  is  a  bar  to  its 
recovery  (dubitante  Pollock,  C.  B.). — An  admission  by  a  bankrupt  in  his  balance- 
sheet  will  not  take  a  debt  out  of  the  statute  of  limitations  as  against  his  assignees. 
— An  admission  in  an  unsigned  letter,  written  and  sent  by  direction  of  the 
assignees  of  a  bankrupt,  by  an  accountant  employed  by  them  to  wind  up  the  affairs 
of  the  bankrupt  estate,  will  not  take  a  debt  of  the  bankrupt  out  of  the  statute  of 
limitations. 

[S.  C.  16  L.  J.  Ex.  210;  11  Jur.  289.  Distinguished,  Atkinson  v.  Bradford  Third 
Equitable  Building  Society,  1890,  25  Q.  B.  D.'SSI;  In  re  Tidd ;  Tidd  v.  Overell, 
[1893]  3  Ch.  154.  Referred  to,  Ganieit  v.  Ml'Ketcan,  1872,  L.  E.  8  Ex.  13  ;  Goodwin 
v.  Bobarts,  1875,  L.  R.  10  Ex.  351;  Arnold  v.  Cheque  Bank,  1876,  1  C.  P.  D.  585; 
Clare  v.  Dresdner  Bank,  [1915]  2  K.  B.  577.] 

Debt  by  the  plaintiffs,  as  assignees  of  John  Ryle,  a  bankrupt,  against  the  defendant, 
as  executor  of  William  Turner,  deceased,  for  money  lent  by  the  bankrupt  before  his 
bankruptcy  to  the  defendant's  testator,  and  on  an  account  stated  with  him.  The 
defendant  pleaded,  first,  that  the  testatoi'  was  never  indebted ;  secondl}',  as  to 
9181.  13s.  8d.,  parcel  of  the  monies  demanded,  a  set-off"  for  money  lent  by  the  testator 
to  the  bankrupt  before  the  fiat,  and  without  notice  of  any  prior  act  of  bankruptcy ; 
thirdly,  as  to  £1015,  other  parcel,  payment  by  the  defendant  before  action  brought; 
and  fourthly,  as  to  the  9181.  13s.  8d.,  a  set-off  upon  an  account  stated  between  the 
testator  and  the  plaintiffs  as  assignees.  The  plaintiffs  traversed  the  payment  alleged 
in  the  thiid  plea,  aud  to  the  [322]  pleas  of  set-off'  replied  the  statute  of  limitations, 
on  which  issue  was  joined. 

At  the  trial,  before  the  late  Mr.  Justice  Williams,  at  the  last  Spring  Assizes  at 
Chester,  it  appeared  that  the  action  was  brought  by  the  assignees  of  Mr.  Ryle,  who 
before  his  bankruptcy  was  a  banker  at  Macclesfield,  to  recover  the  balance  due  upon 
a  banking  account  of  Mr.  Turner,  the  defendant's  testator.  Mr.  Ryle  became  bankrupt 
in  1841,  at  which  time  Mr.  Turner  had  overdrawn  his  account  to  the  amount  of 
£1870.  The  defendant  proved  payment  of  £1015  to  the  plaintiffs  before  the 
commencement  of  this  action,  whereby  the  balance  was  reduced  to  £855,  which  he 
sought  to  cover  by  the  set-oH  alleged  in  the  second  plea.  In  order  to  establish  that 
plea,  he  proved  that,  in  the  year  1826,  an  account  had  been  opened  with  the  bank  in 
the  joint  names  of  the  defendant's  testator  and  one  Mawdesley  (as  trustees),  on  which 
interest  appeared  to  have  been  allowed  to  them  at  the  rate  of  3  per  cent,  per  annum 
down  to  the  year  1832,  when  the  balance  due  to  them  was  stated  at  9181.  13s.  8d.  ; 
but  the  books  did  not  shew  any  further  transaction  or  entry  relating  to  this  account 
after  that  date,  the  balance  remaining  the  same  down  to  the  period  of  the  bankruptcy. 
Mawdesley  died  in  January  1839.  The  testator's  separate  account,  on  which  this 
action  was  brought,  was  opened  with  the  bank  at  a  later  period  than  the  account 
of  Turner  and  Mawdesley ;  both  were  entered  in  the  same  ledger,  the  latter  being 
headed   "Messrs.  Turner  and  Mawdesley,"  and  there  were  separate  pass-books  for 
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each.  On  the  sepaiate  account  of  Mr.  TLirner,  interest  at  5  per  cent,  per  annum  was 
charged  against  him  from  time  to  time  in  the  bank  book.s,  down  to  the  period  of 
the  bankruptcy. 

It  was  contended  by  the  defendant's  counsel,  that,  under  these  circumstances,  the 
statute  of  limitations  was  no  answer  to  the  set-off;  for  that,  first,  there  was  a  duty 
implied  by  law  on  the  part  of  a  banker  regularly  to  enter  up  [323]  the  interest  due 
upon  the  account  of  a  customer,  and  so  prevent  the  statute  of  limitations  from 
attaching  upon  the  debt;  and  secondly,  that  the  two  accounts  were  for  this  purpose 
to  be  taken  as  one,  and  the  part  pa3'ments  in  respect  of  the  account  entered  to  Turner's 
debit  kept  alive  both.  But  they  relied  also  upon  the  following  facts,  as  amounting 
to  acknowledgments  in  writing  sufficient  to  prevent  the  operation  of  the  statute. 
In  the  first  place,  the  bankrupt,  on  his  final  e.xamiuation,  in  June  1841,  had  entered 
in  his  balance  sheet,  which  was  signed  by  him,  the  sum  of  9181.  13s.  8d.  as  due  from 
his  estate  on  the  account  of  Turner  and  Mawdesley.  Secondly,  in  the  same  year,  an 
accountant  employed  by  the  assignees  to  wind  up  the  aft'airs  of  the  bank,  had,  by 
their  direction,  sent  a  letter  to  the  defendant's  testator,  containing  an  unsigned  copy 
of  the  entry  in  the  ledger  of  the  account  between  the  bank  and  Turner  and  Mawdesley, 
in  the  following  terms: — "Messrs.  Turner  and  Mawdesley,  Cr.  9181.  13s.  8d."  The 
learned  Judge  expressed  his  opinion  that  the  setroff  was  barred  by  the  statute  of 
limitations,  and  under  his  direction  the  plaintiff  had  a  verdict  on  all  the  issues  e.xcept 
the  third,  damages  £1030,  leave  being  reserved  to  the  defendants  to  move  to  enter 
a  verdict  for  them  on  the  plea  of  set-off";  the  Court  to  be  at  liberty  to  draw  any 
inference  which  a  jury  might  properly  have  drawn  from  the  facts  proved. 

In  last  Easter  Term,  Chilton  obtained  a  rule  nisi  accordingly,  against  which  cause 
was  shewn  in  Michaelmas  Term,  (Xov.  13th  &  14th),  by 

The  Attorney-General  and  Welsby.  The  statute  of  limitations  was  a  bar  to  the 
defendant's  set-off.  The  relation  between  a  banker  and  a  customer  who  deposits 
money  in  his  bank,  is  the  ordinary  relation  of  debtor  and  creditor,  with  the  superadded 
obligation  on  the  part  of  the  banker,  arising  out  of  the  custom  of  the  trade,  to  honour 
[324]  the  drafts  of  his  customer;  the  breach  of  which  duty  is  the  subject  of  an  action 
on  the  case,  Marzdti  v.  JnUiams  (1  B.  &  Adol.  415) ;  or  of  an  action  of  assumpsit,  the 
tort  being  waived.  But  the  deposit  is  no  more  than  an  ordinary  loan.  It  was  so 
expressly  held  by  Sir  William  (irant  in  Carr  v.  Carr  (1  Meriv.  .541,  n.)  and  Devaynes 
V.  Nolle  (id.  568) ;  by  the  Court  of  Queen's  Bench  in  Sims  v.  Bond  (5  B.  &  Adol.  38); 
and  b}'  Lord  Chancellor  Lyndhurst  in  Foley  v.  Hill  (1  Phillips,  399),  reversing  the 
decision  of  ViceChancellor  Knight  Bruce  in  the  same  case  (13  Law  J.,  N.  S.,  Chanc, 
182).  It  has  been  held  also,  that  money  in  a  linker's  hands  will  pass  under  a  bequest 
of  "ready  money"  in  a  will:  Parker  v.  Marchanl  (\'2  Law  J.,  N.  S,  Chanc,  385). 
The  debt,  therefore,  which  was  due  from  the  bankrupt  to  Turner  and  Mawdesley, 
Wiis  an  ordinary  debt,  capable  of  being  barred  by  the  statute  of  limitations.  Nor  can 
it  be  said  that  the  two  debts — that  due  from  Turner  on  the  one  hand,  and  that  due 
to  Turner  and  Mawdesley  on  the  other — were  so  blended  together  as  to  form  one 
account,  and  so  to  prevent  the  operation  of  the  statute  of  limitations.  The  debt  on 
the  joint  account  of  Turner  and  Mawdesley  was  kept  altogether  distinct  from  the 
other,  and  w;is  barred  by  the  statute  of  limitations  before  the  death  of  Mawdesley 
in  1839,  no  interest  having  been  paid  in  respect  of  it  since  1832  ;  whereas,  on  the  debt 
of  Turner  to  the  bank,  interest  was  charged  at  5  per  cent,  down  to  the  time  of  the 
bankruptcy.  At  all  events,  upon  these  pleadings  the  balance  due  to  Turner  and 
Mawdesley  is  treated  as  an  ordinary  debt,  for  money  lent,  to  which  therefore,  prima 
facie,  the  statute  of  limitations  is  applicable. 

Secondly,  as  to  the  facts  relied  upon  to  take  the  case  out  of  the  statute.  The 
account  sent  to  the  testator  by  the  accountant  was  unsigned  ;  and  besides,  the 
acknow-[325]-ledgment  signed  by  an  agetit  is  not  sufficient:  Hjide  v.  Johnson  (2  Bing. 
N.  C.  77G).  And  the  statement  made  by  the  bankrupt  in  his  balance  sheet  cannot 
affect  his  assignees,  whose  title  cannot  be  defeated  by  any  act  done  by  the  bankrupt 
after  his  bankruptcy.  Eicke  v.  Nokex  (I  M.  &  Rob:  359),  which  may  be  cited  as  to 
this  point,  was  an  action  against  the  bankrupt  himself. 

Chilton,  Townsend,  and  Egerton,  in  support  of  the  rule.  If  the  argument  on  the 
other  side  ))e  well  founded,  it  follows  that  a  banker,  who  neglects  to  balance  the 
account  of  his  customer  for  six  j'cars,  may  keep  for  his  own  use  the  money  deposited 
with  him  by  the  customer,  who  may  have  been  abroad  the  whole  time,  and  may  have 
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had  no  occasion  to  draw  a  cheque.  Surely  that  would  be  contrary  to  the  policy  of 
the  law.  On  the  other  hand,  if  a  banker  is  in  the  situation  of  an  ordiTiary  debtor,  any 
person  who  deposits  money  with  him  might  (before  the  recent  alteration  in  the  law 
of  arrest)  immediately  afterwards  have  made  an  affidavit  of  debt  against  him,  and 
arrested  him.  But  the  true  relation  between  the  parties  is  this,  that  the  banker  holds 
the  money  under  a  special  contract  to  honour  the  cheques  of  the  customer  ;  who  on 
his  part  cannot,  so  long  as  the  banker  is  solvent,  support  an  action  for  it  without 
a  previous  demand  of  it  in  writing.  This  view  of  the  case  appears  to  be  supported 
by  the  decision  in  Marzetti  v.  WiUiams.  In  Pothier  on  Conti'acts,  by  Evans,  vol.  2, 
p.  126,  it  is  said — "Where  a  man  deposits  money  in  the  hands  of  another,  to  be  kept 
for  his  use,  the  possession  of  the  custodee  ought  to  be  deemed  the  possession  of  the 
owner,  until  an  application  and  refusal,  or  other  denial  of  the  right ;  for  until  then 
there  is  nothing  adverse  ;  and  I  conceive  that,  upon  principle,  no  action  should  be 
allowed  in  these  cases,  without  a  previous  demand ;  con-[326]-sequently  that  no 
limitation  should  be  computed  further  back  than  such  demand."  In  Norton  v.  Ellam 
(2  M.  &  W.  461),  Parke,  B.,  says — "Where  money  is  lent  simply,  it  is  not  denied 
that  the  statute  begins  to  run  from  the  time  of  the  lending.  Then  is  there  any  differ- 
ence where  it  is  payable  with  interest  1  It  is  quite  clear  that  a  promissory  note  payable 
on  demand  is  a  present  debt,  and  is  payable  without  any  demand,  and  the  statute 
runs  from  the  date  of  it.  Then  the  stipulation  for  compensation  in  the  shape  of 
interest  makes  no  difl'erence,  except  that  thereby  the  duty  is  continually  increasing 
de  die  in  diem.  It  is  quite  different  from  a  note  payable  at  sight,  because  there,  by 
the  terms  of  the  contract,  it  must  be  shewn  before  the  action  is  brought."  This  is 
analogous  to  the  case  of  a  note  payable  at  sight,  and  therefore  the  statute  did  not 
begin  to  run  until  the  bankruptcy,  in  1841,  rendered  any  formal  demand  of  the  deposit 
unnecessary.  [Eolfe,  B.  '1  he  pas.sage  cited  from  Evans's  Pothier  certainly  goes  to 
shew  that  the  money  owing  by  a  banker  to  his  customer  is  not  an  ordinary  debt,  but 
one  of  a  special  nature,  for  which  no  action  can  be  brought  without  a  previous  demand. 
But  supposing  that  to  be  so,  should  you  not  have  raised  the  question  by  your  pleadings  1 
Whereas  here  the  plea  treats  it  as  an  ordinary  debt  for  money  lent.  Parke,  B.  It 
has  been  held  {Gale  v.  Capern,  1  Ad.  &  E.  102)  that  a  plea  of  the  statute  of  limitations 
admits  the  original  debt,  and  only  denies  its  having  been  due  within  six  years.  It 
is  therefore  admitted  by  these  pleadings,  that  the  bankrupt  was  originally  indebted 
to  Turner  and  Mawdesley  in  the  sum  of  9181.  13s.  8d.  for  money  lent;  whereas  you 
are  now  arguing  that  he  never  was.]  Then  the  facts  proved  in  evidence  take  the  case 
out  of  the  statute  ;  for  sup])osing  the  remedy  to  have  been  barred  by  the  lapse  of  time 
in  1838,  it  has  been  revived  by  the  payments  made  on  Turner's  account  within  the 
six  [327]  years,  and  after  the  death  of  Mawdesley.  [Parke,  B.  The  fact  of  the  bank 
charging  interest  on  the  money  advanced  by  them  to  Turner,  after  the  death  of 
Mawdesley,  is  very  strong  evidence  that  that  money  was  advanced  by  way  of  indepen- 
dent loan  to  Turner,  and  not  by  way  of  part  payment  of  an  antecedent  debt.]  But 
further,  the  admission  of  the  banki'uptin  his  balance-sheet  was  a  sufficient  acknowledg- 
ment to  take  the  debt  out  of  the  operation  of  the  statute  :  Eicke  v.  Nokcs ;  Ex  parte 
Seaber  (1  Deacon,  543).  And  although  the  account  sent  in  by  the  accountant,  by  the 
authority  of  the  assignees,  might  not  be  sufficient  for  this  purpose,  it  constitutes  a 
fresh  cause  of  action  on  an  account  stated,  within  the  fourth  plea:  Smith  v.  Fmfy 
(4  C.  &  P.  126),  AMi/  v.  James  (11  M.  &  W.  542).  [Pollock,  C.  B.  It  does  not  shew 
any  consideration.  Parke,  B.  In  Aslihy  v.  James,  the  parties  met  and  stated  accounts, 
and  struck  a  balance  ;  that  was  equivalent  to  a  payment  by  one,  and  repayment  by 
the  other.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (</)  was  now  delivered  by 

Pollock,  C.  B.  The  question  in  this  case  is,  how  far  the  defendant  is  entitled  to 
avail  himself  of  an  old  banking  account,  on  which  a  large  balance  has  been  standing  for 
many  years,  and  to  which  the  statute  of  limitations  would  apply  under  ordinary 
circumstances.  And  a  question  arose  whether  this  could  be  considered  in  any  other 
light  than  an  ordinary  debt ;  there  being,  undoubtedly,  several  authorities  in  which 
it  is  distincth'  laid  down  that  money  deposited  in  a  banker's  hands  is  equivalent  to 
money  lent ;    and  the  majority  of  the  Court  are  of  that  opinion.     I  entirely  concur 

{d)  Pollock,  0.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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[328]  in  the  judgment  of  the  rest  of  the  Court,  that  the  set-off,  in  the  present  case, 
cannot  be  made  available  ;  for  even  assuming  that  this  account  ought  not  to  be  treated 
as  money  lent,  but  that  there  are  peculiar  circumstances  in  a  banking  account  which 
distinguish  it  from  any  other,  yet  none  of  those  circumstances  appear  on  these  pleadings 
so  as  to  justify  us  in  considering  this  case  differently  from  what  we  should  if  it  were  an 
ordinary  case  of  money  lent ;  and  I  therefore  concur  with  the  rest  of  the  Court,  that 
the  present  rule  must  be  discharged.  At  the  same  time,  I  must,  certainlv  with  con- 
siderable doubt  and  diffidence,  confess  the  hesitation  of  my  own  opinion,  whether 
there  is  not  a  special  contract  between  the  banker  and  his  customer  as  to  the  money 
deposited,  which  distinguishes  it  from  the  ordinary  case  of  a  loan  for  money.  It 
seems  to  me  that  is  a  question  for  the  jury,  who  ought  to  decide  what  is  the  liability 
of  the  banker,  and  whether  the  money  deposited  with  him  is  money  lent  or  not.  I 
could  not  concur  in  the  judgment  of  the  rest  of  the  Court  without  expressing  this 
doubt,  in  which,  however,  they  do  not  partake,  as  they  are  of  opinion  that  money  in 
the  hands  of  a  banker  is  merely  money  lent,  with  the  superadded  obligation  that  it 
is  to  be  paid  when  called  for  by  the  draft  of  the  customer. 
Rule  discharged. 

[329]  Mathew.sox  v.  Ray.  Jan.  1 9,  1847.— Since  the  General  Rule,  Hil.,  i  Will.  4, 
Part  2,  Article  6,  a  count  on  a  charter-party,  going  for  demurrage  and  detention 
of  the  ship,  cannot  be  joined  with  an  indebitatus  count  for  demurrage,  and  the 
latter  count  will  be  struck  out  as  being  in  "apparent  violation  "  of  the  above  rule. 

[S.  C.  16  L.  J.  Ex.  288.] 

Assumpsit  on  a  charter-party.  The  first  count  stated,  that,  by  a  certain  charter- 
part}'  of  all'reightment,  it  was  mutually  agreed  between  the  plaintiff,  owner  of  the 
good  ship  or  vessel  called  &c.,  of  the  measurement  &c.,  then  lying  at  Rochestei-,  and 
the  defendant,  described  as  of  &e.,  that  the  said  ship,  being  tight,  stanch,  and  strong, 
and  every  way  fitted  for  the  voyage,  should  with  all  convenient  speed  sail  and  proceed 
to  Riga  (Boldera),  having  liberty  to  take  a  cargo  to  Hamburgh,  or  to  .some  inter- 
mediate port,  or  direct,  or  so  near  thereunto  as  she  might  safely  get,  and  there  load, 
from  the  agents  of  the  said  affreighter,  a  full  and  complete  cargo  of  fir  timber  and 
deals,  iV.c.  &c.,  and,  being  so  loaded,  should  forthwith  proceed  to  Portsmouth,  or  so 
near  thereunto  as  she  might  safely  get,  and  deliver  the  same,  on  being  paid  freight 
at  and  after  a  certain  rate  in  the  said  chartei-party  mentioned,  all  in  full,  and  in  lieu 
of  all  port  charges  and  pilotages  ;  restraint  of  princes  and  rulers,  the  act  of  God,  the 
Queen's  enemies,  &c.  &c.,  always  excepted ;  the  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo  in  manner  therein  mentioned.  Thirty  running  days  were 
to  be  allowed  to  the  said  defendant,  if  the  ship  was  not  sooner  despatched,  for  loading 
the  ship  at  Riga  and  delivery  at  Portsmouth,  and  ten  days  on  demurrage  over  and 
above  the  said  laying  days,  at  £5  per  day.  After  the  usual  averment  of  mutual 
promises,  the  declaration  averred  that  the  ship,  within  a  reasonable  time  after  the 
making  of  the  charter-party,  was  tight  itc,  an<i  ever}'  way  properly  fitted  for  the 
voyage,  and  did  with  all  convenient  speed  sail  and  proceed  to  Riga,  without  having 
tiiken  a  cargo  to  Hamburgh,  or  any  other  port,  and  afterwards,  to  wit,  on  the  2Sth 
of  April,  lt)46,  arrived  at  Boldera,  being  as  near  to  Riga  as  the  said  vessel  could 
safely  get ;  and  the  [330]  master  of  the  said  vessel  was  afterwards,  to  wit,  on  the  Cth 
of  May,  184(),  leady  and  willing  to  receive,  and  did  afterwards,  to  wit,  on  7th  of  May, 
184<i,  begin  to  receive  and  on  divers  other  days  afterwards,  to  wit,  until  and  upon 
the  2.jth  of  June,  184G,  did  receive  on  hoard  the  said  vessel,  from  the  agents  of  the 
defendant,  a  cargo  of  such  goods  mentioned  in  the  said  cliarter-party  as  the  said 
agents  tendered  for  the  said  vessel,  and  afterwards,  to  wit,  on  the  27th  of  June,  1^46, 
being  fully  laden  and  despatched,  did  then  set  sail  in  and  with  the  said  ship  and 
cargo  and  proceed  to  Poi'tsmouth  aforesaid,  and  being  afterwards,  to  wit,  on  the  5th 
of  August,  1846,  arrived  at  Portsmouth  afore.said,  did  there,  to  wit,  on  the  said 
5th  of  August,  give  notice  to  the  defendant  that  the  said  vessel  was  so  arrived  as 
aforesaid,  and  ready  to  deliver  her  said  cargo,  and  did  there  afterwards,  to  wit,  on 
the  19th  of  August,  1846,  make  a  right  and  true  delivery  of  the  .said  cargo,  according 
to  the  terms  of  the  said  charter-party.  Averment,  that  the  defendant,  not  regarding 
his  said  promise,  did  not  nor  would,  within  the  number  of  days  allowed  by  the  said 
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charter-party  as  aforesaid  in  that  behalf,  load  and  discharge  the  said  goods  &c.  in  the 
said  charter-party  mentioned ;  and  on  the  contrary  thereof,  the  plaintiff'  in  fact  says, 
that  the  defendant  kept  and  detained  the  said  ship  or  vessel  over  and  above  the  said 
thirty  running  days  and  the  said  ten  demurrage  days  at  Riga  and  Portsmouth,  to 
wit,  for  the  space  of  eleven  days  at  Riga,  and  thirteen  days  at  Portsmouth,  whereby 
the  plaintiff  was  put  to  great  costs,  charges,  and  expenses,  amounting,  to  wit,  to  £200, 
in  and  about  the  maintaining  and  keeping  the  master  and  mariners  of  the  said  ship 
or  vessel.  And  the  plaintiff  further  says,  that  by  reason  of  the  premises,  a  sum  of 
money,  to  wit,  the  sum  of  £50,  as  and  for  demurrage  for  the  detention  of  the  said 
ship  or  vessel  for  the  days  of  demuirage  in  the  said  charter-party  mentioned,  became 
due  and  payable  to  the  plaintiff  according  to  the  terms  of  the  said  charter-party,  [331] 
whereof  the  defendant  hath  always  had  notice,  yet  the  defendant,  not  regarding  &c., 
hath  not  as  yet  paid  the  last-mentioned  sum  of  money,  or  any  part  thereof,  &c. 
Second  count,  indebitatus  assumpsit  in  £200,  for  demurrage. 

Pleas,  first,  non  assumpsit  to  the  whole  declaration ;  second,  to  the  first  count, 
that  the  said  ship  did  not  sail  and  proceed  to  Riga,  in  manner  and  form  as  in  that 
count  alleged  ;  third,  to  the  first  count,  that  the  said  ship  did  not  arrive  at  Boldei'a, 
in  manner  and  form  &c.  ;  fourth,  to  the  first  count,  that  the  said  vessel  did  not  arrive 
as  near  to  Riga  as  she  could  safely  get,  in  manner  and  form  &c.  ;  fifth  to  so  much  of 
the  first  count  as  related  to  keeping  and  detaining  the  said  vessel  for  the  said  alleged 
space  of  time  over  and  above  the  said  thirty  days  in  the  said  charter-party  mentioned, 
and  over  and  above  other  ten  demurrage  days,  to  wit,  the  ten  other  demurrage  days 
in  the  said  first  count  mentioned,  the  defendant  says,  that  he  did  not  keep  or  detain 
the  said  ship  or  vessel  over  and  above  the  said  thirty  running  days  in  the  said  charter- 
party  mentioned,  and  over  and  above  other  ten  demurrage  days,  to  wit,  the  ten  other 
demurrage  days  in  the  said  first  count  mentioned,  for  the  space  of  time  in  the  first 
count  in  that  behalf  mentioned,  or  any  part  thereof;  sixth,  to  so  much  of  the  first 
count  as  relates  to  the  days  of  demurrage  in  the  said  charter-party  mentioned,  the 
defendant  says,  that  he  did  not  keep  or  detain  the  said  vessel  for  the  days  of 
demurrage  in  the  said  charter-party  mentioned,  or  any  of  them,  or  any  part  thereof. 
All  the  pleas  concluded  to  the  country. 

A  summons  for  striking  out  the  indebitatus  count  having  been  dismissed  at 
chambers  by  Piatt,  B.,  Greenwood  obtained  a  rule  for  that  purpose  (see  James  v. 
Bourne,  2  B'ing.  N.  C.  420). 

[332]  S.  Temple  now  shewed  cause.  The  plaintiff'  relies  on  Reg.  Gen.,  Hil, 
4  Will.  4,  Part  2,  Art.  5,  as  shewing  that  these  counts  may  be  joined,  by  analogy  to 
the  permission  there  given  to  join  a  count  for  freight  on  a  charter-party  with  a  count 
for  freight  pro  rata  itineris,  on  a  contract  implied  by  law,  and  a  count  on  a  bill  of 
exchano'e  with  one  for  its  consideration  in  goods  or  otherwise.  [Parke,  B.  The 
plaintiff'  asks  for  the  same  thing  twice  over.  Why  not  strike  out  all  of  the  first  count 
which  goes  for  demurrage  1  It  does  not  arise  from  a  subsequent  implied  contract,  as 
a  claim  pro  rata  itineris  does. (a)]  Several  eases  shew  that  the  question,  as  to  admit- 
ting a  second  count,  turns  upon  this,  whether  or  not  it  necessarily  appears  on  the 
face  of  the  count  that  it  is  for  the  same  subject-matter  of  complaint.  The  first  count 
is  for  demurrage  specially  agreed  for  at  so  much  a  day,  and  for  damages  for  the 
detention.  [Parke,  B.  Demurrage  is  specially  agreed  on  at  £5  a  day  for  ten  days ; 
after  that  day  the  claim  is  for  detention.]  Suppose  the  ship  did  touch  at  Hamburgh, 
though  the  declaration  avers  that  she  did  not,  the  plaintiff  would  fail  on  the  first 
count.  So,  if  her  direction  was  altered  by  the  owners  during  the  voyage,  and  she 
went  elsewhere,  the  second  count  would  be  requisite ;  for  all  the  cases  shew  that  the 
particulars  delivered  with  the  declaration  do  not  govern  the  pleadings  at  all.(/>) 
[Parke,  B.  Is  not  the  joinder  of  these  counts  in  "apparent  violation  "  of  the  new 
rule '?('■)  The  first  count  is  for  demurrage,  as  well  as  the  second.  The  case  of  two 
counts  in  an  action  on  a  bill  is  diff'erent,  for  one  count  is  on  the  bill  as  a  security, 
and  the  common  count  is  for  the  original  debt,  that  being  a  diff'erent  cause  of  action.] 
The  words  of  the  Rule,  4  Will.  4,  Part  2,  Art.  6,  are  "  apparent  violation  ; "  but 
these  counts  do  not  necessarily  on  the  face  of  them  appear  to  be  the  same.     [333]  In 


(a)  See  Abbott  on  Shipping,  6th  edition,  387. 

(b)  See  Tyrwhitt  on  Pleading,  62,  cases  collected. 

(c)  See  Reg.  Gen.,  Hil.,  4  Will.  4,  Part  2,  Art.  6. 
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Cahoon  v.  Burfonl  (13  M.  &  W.  13()),  the  first  count  was  in  assumpsit  to  recover 
damages  for  breach  of  the  warranty  of  a  horse  ;  the  second  was  in  indebitatus  assumpsit 
for  money  had  and  received,  viz.  the  price  of  the  horse,  as  money  advanced  on  a  con- 
sideration which  had  failed.  Alderson,  B.,  said,  "The  only  question  is,  does  it  appear 
on  the  face  of  the  second  count  that  it  is  for  the  same  cause  of  action  as  the  first'!  It 
seems  to  me  plain,  that  it  is  not  for  the  same  cause  of  action  :"  and  both  counts  were 
allowed  to  stand.  Williams  v.  Vines  (1  Dowl.  &  L.  710),  was  assumpsit  by  a.ssignees 
of  a  bankrupt ;  and  there  counts  for  money  received  W  the  defendant  to  the  use  of 
the  bankrupt,  and  on  an  account  stated  by  the  defendant  with  the  bankrupt,  were 
allowed  to  be  joined  with  counts  for  money  had  and  received,  and  on  an  account  stated 
with  the  plaintifis  as  assignees  ;  Patteson,  J.,  saying,  "I  do  not  see  that  these  counts 
are  necessarily  for  the  same  cause  of  action.  In  point  of  fact,  they  seem  to  be  other- 
wi.se  ;  for  money  received  to  the  use  of  the  bankrupt  could  not  be  recovered  on  counts 
stating  it  to  be  received  to  the  use  of  the  assignees,  and  e  converso."  Here  the  first 
count  rests  on  the  special  terms  and  conditions  of  a  written  agreement  between  the 
parties.  The  second  proceeds  on  the  quantum  meruit  for  earnings  of  the  ship,  without 
any  such  terms.  [Alderson,  B.  The  question  is,  whether  the  plaintiff  bona  fide  believed 
that  such  a  doubt  exists,  e.g.  whether  the  ship  has  or  has  not  touched  at  Hamburgh,  so 
as  to  make  the  second  count  requisite.  What  the  general  rule  intends  to  put  a  stop 
to,  is  the  insertion  of  counts  on  a  mere  imagination  of  the  pleader.  Parke,  B.  The 
new  rule  specially  provides  for  permitting  a  count  on  a  bill  to  be  joined  with  a  count 
for  its  consideration  in  goods  sold,  &c.,  for  such  joinder  is  in  "apparent  violation"  of 
the  rules.  Again,  a  count  on  a  demise  of  land  cannot  be  joined  with  a  count  for  use 
and  occupation  of  the  same  [334]  land  for  the  same  period,  though  it  might  with  counts 
for  use  and  occupation  at  a  different  time.]  In  I'aiu/han  v.  Glenn  (5  M.  &  W.  577), 
the  first  count  was  on  a  charter-party,  whereby  the  defendant  agreed  to  sail  to  Honduras, 
and  there  take  on  board  a  full  cargo  of  mahogany,  &c.,  and  therewith  proceed  to  London 
or  Liverpool,  and  deliver  the  same,  on  being  paid  freight  &c.  Breach,  that  part  of  the 
cargo  delivered  by  plainlifi'  at  Honduias  and  received  by  the  master  and  crew,  was  not 
carried  or  delivered  according  to  the  agreement.  The  second  count  stated,  that  in 
consideration  that  the  plaintiff  had  caused  certain  goods,  to  wit,  &c.,  to  be  taken  to 
and  loaded  on  board  the  defendants'  vessel  in  the  bay  of  Honduras,  to  be  conveyed  to 
England,  for  reasonable  freight  &c.,  the  defendant  promised  the  plaiutift'  that  due  and 
proper  care  should  be  taken  of  the  goods  till  they  were  loaded  ;  but  on  the  contrary, 
by  the  defendants'  negligence,  the  goods,  after  thej'  were  delivered  to  them,  and  whilst 
in  their  custody  to  be  loaded,  were  wholly  lost.  Lord  Abinger  said,  "  I  think  these 
counts  ought  to  stand.  Under  the  first,  the  plaintifl'  must  prove  a  breach  of  the 
charter-party,  otherwise  he  makes  out  no  case.  Then,  if  it  turns  out  on  the  construc- 
tion of  the  charter-party,  or  by  usage,  that  it  does  not  extend  to  cover  liability  between 
the  shore  and  the  ship,  the  plaintiff'  seeks  by  the  .second  count  to  recover  for  the  breach 
of  the  contract  implied  by  law  to  take  care  of  the  goods  from  the  shoie  to  the  ship." 
And  Parke,  B.,  added,  "  These  are  really  different  contracts :  in  the  first  count,  the 
plaintiff  goes  on  tlie  charter-party  ;  in  the  second,  on  a  contract  to  which  the  ch.irter- 
party  may  not  be  applicable  "  Here  the  second  count  is  I'equisite,  because  the  defence 
is  that  the  ship's  arrival  at  Boldera  (near  Kiga)  was  not  according  to  the  plaintiffs 
agreement.  [Parke,  B.  You  treat  one  part  of  the  demand  in  the  first  count  as 
execu-[335]-tory,  which  in  your  second  you  treat  as  executed.  Again,  the  first  count 
goes  for  two  causes  of  action,  demurrage  and  detention,  and  the  second  for  demurrage. 
Is  not  that  an  apparent  violation  of  the  rule  1  Alderson,  B.  If  the  second  count  were 
necessary,  and  justified  by  any  real  reason  for  it,  it  would  not  appear  to  be  a  violation 
of  the  rule  ;  and  if  you  really  believe  it  to  be  requisite,  yon  might  safely  give  the 
undertaking  to  that  effect.]  That  cannot  be  risked,  as  the  Judge  at  Nisi  Prius  may 
have  another  view,  and  may  refuse  any  amendment  at  the  trial.  [Parke,  B.,  alluded 
to  Bourne  v.  Gallijf'{l\  CI.  <fe  F.  45  ;  8' Scott,  N.  K.  604).] 

Greenwood,  in  su])port  of  the  rule.  In  ,/«wc.v  v.  Bourne  (4  Bing.  N.  C.  420,  423), 
there  were  two  distinct  contracts,  that  in  the  first  count  being  to  cany  goods  from 
Belfast  to  Dublin,  and  from  Dublin  to  the  port  of  London  ;  that  laid  in  the  second 
being  a  contract  to  cany  the  same  goods  from  the  wharf  at  which  they  should  bo 
landed  in  London  to  the  plaintitt"s  place  of  business ;  and  Tindal,  C  J.,  said,  "  The 
second  count  relates  to  the  same  subject-matter  iis  far  as  the  goods  are  concerned  ;  but 
it  is  on  a  separate  and  distinct  contract  as  to  the  defendant's  undertaking,  i.e.  to  carry 

Ex.  Div.  IX.— 39 
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the  goods  from  the  place  of  their  landing  at  the  port  of  London  to  the  plaintiff's  place 
of  business.  The  instances  put  in  the  rules  themselves  shew  that  a 'distinct  matter 
of  complaint '  means,  in  cases  of  contract,  a  separate  contract."  [Alderson,  B.  In 
that  case  there  were  two  special  contracts  in  two  separate  counts.]  The  plaintifl"'s  case 
is  rested  on  there  being  here  no  "apparent  violation"  of  the  new  rule  against  several 
counts.  Now,  without  relying  on  the  particulars,  the  subject-matter  of  complaint  is 
clearly  the  same  in  both,  which  shews  that  the  second  is  in  such  [336]  "  apparent 
violation."  The  case  of  a  count  on  a  demise  of  a  house,  and  another  for  use  and 
occupation  of  it,  would  be  this  case,  were  "ship"  read  for  "  house."  The  fact  of  there 
being  a  condition  precedent  in  the  first  count  does  not  justify  a  second.  [Parke,  B. 
This  case  resembles  a  count  in  assumpsit  for  rent  on  the  demise  of  a  house,  and  for 
not  repairing  it,  joined  with  a  count  for  use  and  occupation  of  the  house.  Whether 
the  causes  of  action  were  diHerent,  might  be  put  to  the  test  by  giving  the  undertaking. 
However,  there  the  violation  of  the  rule  against  several  counts  is  apparent.  These 
instances  in  the  rules  are  merely  given  as  examples.  As  to  the  instance  of  freight 
"pro  rata  itineris"  in  the  rule,  the  plaintiff  might  have  a  count  for  the  rate  of  a 
voyage  already  performed,  so  as  to  make  all  safe.] 

Cur.  adv.  vult. 

On  a  subsequent  day  the  judgment  of  the  Court  was  delivered  by 

Pollock,  C.  B.  The  majority  of  the  Court  is  of  opinion  that  the  first  count  on 
the  charterparty  for  demurrage  cannot  be  joined  with  the  second  count,  which  is  an 
indebitatus  count  for  demurrage.  The  plaintiff'  may  either  strike  out  so  much  of  the 
first  count  as  relates  to  demurrage,  retaining  that  part  which  relates  to  the  damage  for 
detention,  or  he  may  retain  the  whole  of  the  first  count,  and  strike  out  the  second. 

Platt,  B  ,  dissented,  retaining  the  opinion  he  had  formed  at  Chambers,  that  the 
counts  might  be  joined. 

Rule  absolute. 


[337]  Boyd  and  Another  v.  Mangles,  Price,  and  Moore.  Jan.  28,  1847. — The 
plaintiff's  and  defendants  being,  by  agreement  between  them,  jointly  entitled  to 
the  benefits  of  a  charter-party,  the  plaintiff's  assigned  their  interest  in  it,  by 
indorsement,  to  D.  their  creditor,  at  the  same  time  giving  the  defendants  notice 
of  such  assignment,  and  afterwards  became  bankrupts  The  assignees  of  the 
charter-party  having  sued  upon  it  in  the  names  of  the  plaintiff's,  the  defendants 
pleaded  the  bankruptcy  of  the  plaintiffs,  by  which  the  vight  to  their  choses  in 
action  vested  in  their  assignees,  lieplication,  setting  forth  the  assignment  by 
the  plaintiffs  of  their  interest  in  the  charter-party  to  D.,  and  notice  to  the 
defendants  of  that  assignment  given  by  them  before  the  bankruptcy  of  the 
plaintiffs,  and  that  the  plaintiffs  sued  on  account  of  D.  Rejoinder  (after  terras 
to  rejoin  gratis  and  issuably  had  been  imposed),  setting  up  the  previous 
agreement  between  the  plaintiffs  and  defendants,  that  they  should  share  the 
benefits  of  the  charter-party,  by  way  of  a  mutual  credit  between  the  parties,  on 
which  an  account  should  be  stated,  and  one  demand  set  against  the  other,  under 
6  Geo.  4,  e.  16,  s.  50: — Held,  not  i-ssuable,  and  bad  in  substance,  for  at  the 
time  of  the  bankruptcy  no  mutual  credit  existed  between  the  plaintiffs  and 
defendants. 

[See  further,  3  Ex.  387.] 

Assumpsit  for  freight  due  on  a  charter-party  of  affreightment  of  the  ship 
"  Fifeshire,"  dated  23rd  of  April,  1845,  with  a  second  count  for  the  use  and  hire  of 
the  plaintiffs'  ship,  and  a  third  on  an  account  stated. 

Pleas,  by  all  the  defendants: — I,  non-assumpsit;  2,  that,  after  the  making  of  the 
charter-party,  and  before  the  commencement  of  the  suit,  the  plaintiff's  became  bank- 
rupts, and  (after  setting  out  the  fiat  and  other  proceedings)  averring  that  certain 
persons  named  were  appointed  assignees  of  their  estate  and  effects,  who,  as  such 
assignees,  were  entitled  to  the  sums  of  money  and  causes  of  action  in  the  declaration 
mentioned  and  supposed,  and  to  all  benefit  thereof  and  interest  thereon.  Verification. 
To  that  plea  the  plaintiff's  replied,  that  long  before  they  became  bankrupts,  as  in  that 
plea  mentioned,  to  wit,  on  the  1st  of  December,  1845,  the  plaintiff's,  then  lieing 
indebted  to  Dixon  &  Co.  in  a  large  sum,  exceeding  all  the  monies  in  the  declaration 
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mentioned,  and  thereby  sought  to  be  recovered,  to  wit,  £12,000,  in  consideration 
thereof  did,  by  an  order  in  writing,  indorsed  on  the  said  charter-party  and  addressed 
to  the  defendants,  request  them  to  pay  to  I'ixon  &  Co.,  or  their  order,  all  sums  of 
mone\'  which  from  that  date,  to  wit,  &c.  should  become  due  under  and  by  virtue  of 
the  said  charter-party,  for  and  in  respect  of  the  hiring  of  the  said  vessel,  according  to 
the  terms  thereof,  and  then  delivered  the  said  charter-party,  with  the  said  order  so 
indorsed  thereon,  to  Dixon  [338]  ^V;  Co.,  which  said  order,  so  indorsed  as  aforesaid, 
was  afterwards,  and  before  the  .said  binkniptcy  of  the  plaititiHs,  to  wit,  on  &c.,  shewn 
by  Dixon  &  Co.  to  the  defendants,  who  thereby  then,  and  before  the  said  bankruptcy, 
had  notice  thereof ;  and  the  plaintifl's  say,  that  they  the  plaintifts  did  then,  and  before 
the  bankruptcy,  to  wit,  in  the  manner  aforesaid,  for  the  consideration  aforesaid,  assign 
and  make  over  to  the  said  Dixon  &  Co.  all  the  right  and  interest  of  them  the  said 
plaintiffs  of  and  in  the  .said  sums  of  monev  so  to  become  due  under  and  by  virtue  of 
the  said  charter-party  as  aforesaid  ;  and  the  plaintiffs  further  say,  that  as  well  the  said 
monies  in  the  said  first  count  alleged  to  be  and  remain  due  and  unpaid  to  the  plaintills 
for  and  in  respect  of  the  hire  of  the  said  vessel,  as  the  said  monies  in  the  second  count 
alleged  to  be  due  to  the  plaintiffs  from  the  defendants,  for  the  use  and  hire  of  the  said 
ships  and  vessels  of  the  plaintifts,  are  and  were  monies  which  became  due  to  them 
from  the  defendants  under  and  by  virtue  of  the  said  charter-party,  according  to  the 
terms  and  stipulations  thereof,  after  the  said  1st  of  December,  1845;  and  that  the 
said  account  in  the  last  count  mentioned  to  have  been  stated  between  the  plaintiffs 
and  the  defendants,  was  so  stated  between  them  upon,  for,  and  iu  respect  of  the 
said  monies  in  the  said  first  and  second  counts  respectively  alleged  to  be  due  from 
the  defendants  to  the  plaintiHs,  and  not  otherwise  ;  and  that  as  well  before  and 
at  the  time  when  the  plaintiffs  become  bankrupt  as  aforesaid,  as  from  thence  con- 
tinually until  and  at  the  commencement  of  this  suit,  the  plaintiff's  were  indebted 
to  Dixon  &  Co.,  in  respect  of  the  monies  so  owing  at  the  time  of  the  said  assignment, 
in  a  large  sum  of  money,  far  exceeding  the  said  monies  so  due  from  the  defendants 
as  aforesaid  under  and  by  virtue  of  the  said  charter-party,  and  in  the  declaration 
mentioned,  to  wit,  £12,000,  and  that  they  the  plaintiffs  sue  in  this  action  for  the 
account  and  benefit  of  Dixon  &  Co.,  and  not  on  their  own  account,  or  for  their  own 
benefit.     Verification. 

[339]  The  defendants,  after  being  placed  under  terms  to  rejoin  gratis  and  issuably, 
severed  in  their  rejoinders.  The  defendant  Price  rejoined  to  the  replication  to  the 
above  plea,  that  the  defendants  chartered  the  .said  ship  as  in  the  declaration  mentioned, 
for  the  purposes  of  a  certain  adventure  of  trade,  for  the  bringing  home  a  cargo  of  guano 
from  certain  places  beyond  the  seas,  at  the  risk  and  expense  and  for  and  on  account  of 
the  defendants,  and  that  after  the  making  of  the  said  charter-party,  and  before  the  issu- 
ing of  the  said  fiat,  and  before  the  defendants  had  notice  of  any  act  of  bankruptcy  by  the 
plaintiffs  committed,  and  before  the  assignment  in  the  replication  mentioned,  to  wit, 
on  the  21th  of  April,  1845,  by  a  certain  agreement  then  made,  it  was  mutually  agreed 
by  and  between  the  defendants  of  the  one  pait,  and  the  plaintiffs  of  the  other  part, 
that  the  trading  which  should  be  carried  on,  and  all  cargo  and  produce  which  should 
be  sent  on  board  the  said  ship  in  pursuance  of  the  said  chaiter-party,  and  all  benefits 
and  advantages  which  should  be  derived  theiefrom,  should  be  for  and  upon  the  joint 
account  and  risk  of  the  defendants  of  the  one  part,  and  the  plaintifts  of  the  othei'  i)art, 
in  equal  proportions,  and  that  after  payment  or  deduction  of  the  freight,  aiifl  all  inci- 
dental expenses,  the  profit  or  loss  which  should  arise  should  be  borne  and  leceived  or 
paid  by  the  said  parties  in  equal  moieties.  Averment,  that  the  said  ship  afterwards, 
on  the  day  and  year  in  the  declaration  mentioned,  sailed  on  the  said  voyage  and 
adventure,  and  continued  absent  in  the  prosecution  thereof  for  a  long  space  of  time, 
to  wit,  until  the  day  and  year  next  hereinafter  mcTitioned,  and  afterwards,  to  wit,  on 
the  day  and  year  in  that  behalf  in  the  declaration  mentioned,  the  said  vessel  returned 
from  the  said  adventure  and  voyage,  and  arrived,  to  wit,  at  the  ])ort  of  London,  with 
a  certain  cargo  of  guano  on  board,  which  cargo  had  been  sent  on  Ijoard  the  said  sln'p 
in  pursuance  of  the  said  charter-party,  and  for  and  on  account  of  the  said  adventure  ; 
and  the  said  cargo  was  then  landed  at  [340]  the  .said  port,  and  was  then  sold  for  the 
best  price  that  could  reasonably  be  gotten  for  the  same,  to  wil,  £1715.  Averment, 
that  all  disbursements,  expenses,  and  charges  upon  or  in  respect  of  the  said  joint 
adventure,  were  from  time  to  time  made,  paid,  and  defrayed  by  the  .said  defendants 
alone,  out  of  their  own  proper  monies,  to  wit,  to  the  amount  of  £10,000  ;  and  so  this 
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defendant  says  that  they,  to  wit,  in  manner  <a{oresaid,  gave  credit  to  the  plaintiffs, 
which  credit  was  such  as  to  be  likely  to  terminate  in  a  liability  in  the  nature  of  a  debt 
from  the  plaintiffs  to  the  defendants ;  and  this  defendant  says,  that  before  the  com- 
mencement of  the  suit,  all  demands,  charges,  disbursements,  and  liabilities  of  the 
plaintiffs  and  defendants,  to  or  towards  all  other  persons  whatsoever,  for  or  on  account 
of  the  said  joint  adventure,  had  been  satisfied,  made,  and  paid  by  the  defendants, 
amounting,  to  wit,  to  the  sum  of  £10,000  above  mentioned,  and  that  there  was  not, 
at  the  time  of  the  liquidation  of  account  hereinafter  mentioned,  any  liability  remaining 
outstanding  to  any  other  person  or  persons  whatsoever,  on  account  or  in  respect  of 
the  said  adventure ;  and  the  whole  of  the  proceeds  of  the  said  adventure,  to  wit,  the 
said  £1715,  had  at  the  time  of  such  liquidation  of  account  been  received  by  the  defen- 
dants for  and  on  account  of  the  said  adventure,  and  the  accounts  of  the  said  adventure 
were  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  finally  closed  and  liquidated, 
and  the  state  of  the  said  accounts  was  then  finally  ascertained.  Averment,  that  upon 
the  said  liquidation  of  accounts,  there  was  then  found  to  be  and  was  a  large  loss  on 
the  said  adventure,  to  wit,  of  £8000,  and  the  plaintiffs'  part,  share,  and  moiety  of  the 
said  loss  amounted  to  £4000,  of  which  several  premises  the  plaintiffs  then  had  notice, 
and  the  said  credit  so  given  by  the  defendants  to  the  plaintiffs  did  then,  before  the 
commencement  of  this  suit,  terminate  in  a  liability  in  the  nature  of  a  debt  from  the 
plaintiffs  to  the  defendants,  which  debt  or  liability,  before  and  at  the  time  of  the 
commence-[341]-ment  of  this  suit,  was,  and  thence  hitherto  hath  been  and  still  is  out- 
standing, and  unpaid,  and  unsatisfied  to  the  defendants,  and  exceeds  in  amount  all 
damages  due  from  the  defendants  in  respect  of  the  causes  of  action  in  the  declaration 
mentioned.  Averment,  that  the  fiat  of  bankruptcy  is  still  open,  and  that  no  final 
dividend  has  been  declared  under  the  same,  and  that  the  defendants  are  no  otherwise 
indebted  or  liable  to  the  estate  of  the  plaintiffs  than  in  respect  of  the  causes  of  action 
in  the  declaration  set  forth,  and  that  upon  an  account  duly  stated  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  there  is  no  balance  due  from 
the  defendants  in  respect  of  the  causes  of  action  mentioned  in  the  declaration. 
Verification. 

The  defendant  Moore  also  rejoined  matters  nearly  resembling  the  above  rejoinder. 

The  plaintiff's  signed  judgment  as  for  want  of  rejoinders  against  the  defendants 
Price  and  Moore, (a)  treating  the  above  rejoinders  as  not  issuable.(i)  A  summons  to 
set  aside  the  judgment  was  dismissed  with  costs  by  Piatt,  B.  Peacock  afterwards 
obtained  a  rule  nisi  to  set  aside  the  judgment. 

Martin  shewed  cause.  First,  these  rejoinders  are  a  departure  from  the  plea : 
Waterfall  v.  Glade  (3  T.  R.  305),  Cummg  [342]  v.  Sharland  {I  East,  411),  Seiie  v. 
Bradshaw  (2  C.  &  M.  148;  4  Tyr.  69).  The  substance  of  the  plea  is,  that  the  right 
of  action  has  passed  from  the  plaintiffs  to  certain  assignees  in  bankruptcy;  whereas 
the  rejoinder  is,  that  the  defendants  Price  and  Moore  respectively  have  a  set-off  by 
way  of  mutual  credit  against  the  plaintiffs'  claim.  That  admits  the  right  of  action  in 
the  plaintiffs.  [Parke,  B.  The  rejoinders  do  not  confess  and  avoid  the  title  laid  in 
the  previous  pleadings  in  the  assignees,  after  which,  and  notice  of  it  to  the  defendant 
Mangles,  the  mutual  credit  is  at  an  end.]  They  are  also  bad  in  substance ;  for  the 
replication  shews  that  the  plaintiffs  were  suing  as  trustees,  in  respect  of  their  legal 
interest  in  the  subject  of  the  action,  and  that  their  right  to  sue  is  not  affected  by  the 
bankruptcy  ;  yet  the  defendants  endeavour  to  avail  themselves  of  the  incidents  of 
the  bankruptcy  to  defeat  their  claim.  Nor  do  the  rejoinders  shew  any  thing  which 
would  necessarily  terminate  in  a  debt  to  be  set  off.  Again,  the  debts  and  credits  cannot 
be  mutual,  for  they  are  not  in  the  same  right. 

Peacock,  in  support  of  the  rule.     The  rejoinder  in  question  sets  up  au  agreement 

(a)  The  defendant  Mangles  rejoined  issuably,  and  the  plaintiffs  surrejoined. 

(i)  Uitchrock  v.  IFalford,  6  Scott,  792,  has  been  cited  in  2  Archbold's  Practice,  by 
Chitty,  280,  as  shewing  that  if  there  are  several  pleas  to  the  same  cause  of  action, 
and  the  defendant  neglect  to  rejoin,  &e.  in  respect  of  one  of  them,  the  plaintiff  cannot 
sign  judgment,  but  ought  to  apply  to  the  Court,  or  a  Judge,  to  strike  out  the  plea 
which  the  defendant  has  abandoned  by  not  rejoining,  &c.  But  quaere ;  for  as  the 
defendant's  neglect  to  rejoin  makes  the  record  imperfect,  and  hinders  the  plaintiff 
from  going  to  trial,  judgment  may  be  signed,  and  will  stand,  unless  on  the  defendant's 
application  the  previous  pleading  to  which  there  is  uo  rejoinder  be  struck  out. 
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that  the  l)enefits  of  the  charter-party  sued  on  should  go  in  moieties  to  the  plaintiifs 
and  defendants.  This  was  a  good  lejoinder  of  mutual  credit,  within  6  Geo.  4,  c.  IG, 
s.  .50,  and  a  defence  to  the  ;u:tion.  Even  supposing  it  a  departure  from  the  plea,  that 
is  only  the  subject  of  special  demurrer.  [Parke,  B  The  chose  in  action  was  assigned 
to  Dixon  &  Co.  pi-ior  to  the  act  of  bankruptcj'.]  6  Geo.  4,  c.  IG,  s.  .50,  provides,  "that 
where  there  has  been  mutual  credit  given  by  the  bankrupt  and  any  other  person,  or 
where  there  are  mutual  debts  between  the  bankrupt  and  any  person,  the  commissioners 
shall  state  the  account  between  them,  and  one  debt  or  demand  (see  4G  Geo.  3,  c.  13-5, 
s.  3,  and  1  Bing.  N.  C.  754)  [343]  may  be  set  against  another,  notwithstanding  any 
prior  act  of  bankruptcy  committed  by  such  bankrupt  before  the  credit  giveti  to,  or 
the  debt  contracted  by  him,  and  what  shall  appear  due  on  either  side  of  the  balance 
of  such  account,  and  no  more,  shall  be  claimed  or  paid  on  either  side  respectively  ;  and 
every  debt  or  demand  hereby  made  provable  against  the  estate  of  the  bankrupt,  may 
also  be  set  oft'  in  manner  aforesaid  against  such  estate,  provided  that  the  person  claim- 
ing the  benefit  of  such  set^oft'  had  not,  when  such  credit  was  given,  notice  of  an  act  of 
bankruptcy  by  such  bankrupt  committed."  The  benefit  intended  by  this  enactment 
cannot  be  devested,  or  the  mutual  credit  terminated,  by  the  mere  act  of  one  of  the 
parties  to  it,  in  assigning  the  chose  in  action  on  which  it  arose  the  day  before  his 
bankruptcy.  [Parke,  B.  The  act  means  an  account  subsisting  at  the  time  of  the 
bankruptcy.]  In  Gibmn  v.  Bell  (1  Bing.  N.  C.  743,  7.54)  the  object  of  the  mutual 
credit  clause,  from  the  earliest  practice  of  allowing  a  set-off  in  cases  of  mutual  credit 
to  the  latest  provision  by  statute,  is  stated  by  the  Court  to  have  been,  that  the  account 
should  be  stated  as  between  merchant  and  merchant,  and  that  whatever  would  be  in 
ordinary  practice  a  pecuniary  item  in  such  account,  should  be  the  subject  of  set-off. 
Were  this  otherwise,  either  party  to  a  mutual  credit  might  always  strike  off"  that  of 
the  other  party,  so  that  he  should  only  come  in  for  his  dividend,  and  lose  his  set-oft". 
Under  6  Geo.  4,  c.  16,  s.  50,  the  assignees  of  the  debt  to  the  plaintiffs  can  only  sue  in 
their  names.  Before  the  chose  in  action  on  the  charter-party  was  assigned  by  the 
plaintiffs,  it  was  aflTectcd  by  the  mutual  credit  between  them  and  the  defendants. 
[Parke,  B.  The  fallacy  lies  in  this,  that  the  contingency  on  which  mutual  accounts 
were  to  be  taken  between  the  parties  does  not  happen.  The  equity  is  not  that  the 
debt  shall  not  be  transferred,  but  that  on  that  contingency  happening  mu-[344]-tual 
account  shall  be  taken.  Here  the  defendants  do  not  shew  themselves  entitled  to 
mutual  credit.  As  the  assignment  was  before  the  bankruptcy,  there  is  an  end  of 
mutual  credit.  That  equity  can  only  e.xist  in  the  event  of  the  occurrence  of  a  bank- 
ruptcy of  one  of  two  parties  during  the  existence  of  a  mutual  credit  between  them. 
The  defendant  cannot  say  there  was  any  agreement,  express  or  implied,  that  the 
defendants  should  pay  themselves  out  of  the  freight.  The  guarantee  was  not  com- 
plied with,  so  no  equity  ari.ses.  Had  the  bankruptcy  occurred  at  the  time  both  del)ts 
were  due,  there  would  have  been  a  set-oft';  but  here  there  was  no  bankruptcy  before 
the  assignment  to  Dixon  &  Co.]  This  is  not  an  objection  to  the  replication  on  general 
demurrer.  The  rejoinders  are  issuable,  for  the  plaintitt'  can  take  issue  on  them,  go  to 
trial,  and  have  the  merits  raised  either  in  law  or  fact.  [Parke,  B.  We  say  not  merely 
that  the  rejoinders  arc  a  departure,  but  that  they  are  bad  in  substance,  and  do  not 
answer  the  replication.  Were  thei'e  only  a  departure,  the  rejoinders  ought  not  to  be 
struck  out  only  on  the  ground  of  being  non-issua)ile.  But  all  they  shew  is,  that  if 
this  debt  had  remained  due  to  the  Boyds  at  the  time  of  their  baidcruptcy,  the  defen- 
dants would  have  had  a  set^otf.  Dixon  &  Co.  can  only  take  Boyd's  legal  rights.  The 
defence  you  set  up  could  only  prevail  if  the  assignment  by  the  Boyds  to  Dixon  &  Co. 
had  been  made,  and  no  bankruptcy  of  the  Boyds  had  followed.  No  equity  arises 
under  the  statute,  unless  a  mutual  credit  existed  at  the  time  of  the  bankruptcy.  It 
is  true  that  no  nominal  assignment  of  a  debt  before  the  bankruptcy  of  one  of  the 
parties  to  a  mutual  credit  would  alter  it.  Alderson,  B.  A  general,  or,  as  it  has  been 
said,  a  fair  demurrer,  is  an  issuable  plea.(«)]  Had  this  matter  been  put  on  the  record 
as  a  plea,  it  could  [345]  only  have  been  open  to  special  demurrer;  then  how-,  when 
rejoined,  can  it  be  struck  oft"  the  record?  [Alder-son,  B.  If  the  assignment  is  true, 
there  can  be  no  substantial  defence.  The  rejoinders  admit  that  the  assignment  to 
Dixon  &  Co.  was  before  the  bankruptcy,  and  that  the  charter-party  did  not  pass  to 
the  bankrupt's  assignees.      The  truth  of  the  replication  is  thus  admitted,  yet  the 

(a)  Tyrwhitt  on  Pleading,  145.     See  Steele  v.  Ilarmer,  14  M.  &  W.  I3G. 
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defendants  say  that  they  are  entitled  to  a  mutual  credit,  though  they  have  already 
admitted  they  had  assigned  it  to  another  person  before  the  bankruptcy.] 

Alderson,  B.  The  plaintiffs  had  power  to  assign  their  interest  in  the  charter- 
party  at  the  time  they  did  so,  and  the  proceeds  would  pass  under  that  assignment. 
6  Geo.  4,  c.  16,  s.  50,  is  intended  to  pi-otect  debtors. 

Parke,  B.  If  your  right  of  set-off  only  grows  out  of  the  bankruptcy  of  the 
assignors,  that  equity  has  not  arisen,  for  the  assignment  was  before  their  bankruptcy. 
Dixon  &  Co.  can  take  no  more  than  the  legal  rights  of  Boyd  &  Co. 

Kule  discharged,  with  costs. 

[346]    In  the  Exchequer  Chamber. 
(In  Error  fi-om  the  Court  of  Exchequer.) 

Price  v.  Green,  Executor  of  John  Gosnell,  Deceased.  Jan.  19,  1847.— By  deed, 
leciting  that  A.  &  B.  carried  on  business  as  perfumers  in  partnership,  and  that 
it  had  been  agreed  between  them  that  B.,  in  consideration  of  £2100,  should  assign 
to  A.  his  moiety  of  the  good-will,  stock  in  trade,  &c.  of  the  co-partnership,  B.,  in 
consideration  thereof,  covenanted  that  he  would  not,  during  his  life,  carry  on  the 
trade  of  a  perfumer  within  the  cities  of  London  and  Westminster,  or  within  the 
distance  of  600  miles  from  the  same  respectively  ;  and  for  the  observance  of 
this  covenant,  he  boumJ  himself  to  A  ,  his  executors,  &c.,  in  the  sum  of  £5000,  by 
way  of  liquidated  damages,  and  not  of  penalty  : — Held,  in  the  Exchequer  Chamber, 
(affirming  the  judgment  of  the  Court  of  Exchequer),  that  this  covenant  was  divisible, 
and  was  good  so  far  as  it  related  to  the  cities  of  London  and  Westminster,  though 
void  as  to  the  600  miles ;  that  a  breach,  that  B.  carried  on  the  trade  in  the  city 
of  London,  was  good  ;  and  that  A.  was  entitled  to  recover,  in  respect  of  such 
Ijreach,  the  whole  sum  of  £5000. — Quaere,  whether  a  bill  of  exceptions  lies  for 
misdirection  of  a  judge  on  the  execution  of  a  writ  of  inquiiy. 

[S.  C.  16  L.  J.  Ex.  108  ;  9  Jur.  880  :  in  Court  below,  13  M.  &  W.  695  ; 
153  E.  R.  291  (with  note).] 

This  was  an  action  of  covenant,  for  the  breach  of  a  covenant  by  the  plaintiff  in 
error  (the  defendant  below),  contained  in  an  indenture  made  between  him  and  John 
Gosnell,  deceased,  whereby  he  covenanted  not  to  carry  on  the  trade  of  a  perfumer, 
toyman,  and  hair-merchant,  within  the  cities  of  London  or  Westminster,  or  within  the 
distance  of  600  miles  from  the  same  respectively  ;  and  for  the  observance  of  which 
covenant  the  defendant  Ijound  himself,  his  executors,  &c.,  in  the  sum  of  £5000,  as 
and  by  way  of  liquidated  damages,  and  not  by  way  of  penalty.  The  defendant  set 
out  the  deed  on  oyer,  and  then  pleaded,  that  the  cities  of  London  and  Westminster, 
and  the  distance  of  600  miles  from  the  same  respectively,  comprised  the  whole  of 
England  and  Wales,  and  19-20ths  of  Scotland,  and  that  the  covenant  was  therefore 
void  in  law. 

To  this  plea  there  was  a  demurrer,  on  which  the  Court  of  Exchequer  gave  judgment 
for  the  plaintiff  below  (13  M.  &  VV.  695), 

On  the  execution  of  the  writ  of  inquiry,  before  Pollock,  C.  B.,  the  jury,  under  the 
direction  of  the  learned  Judge,  [347]  assessed  the  damages  for  the  breach  of  covenant 
at  the  full  sum  of  £5000.  To  this  direction  the  defendant's  counsel  tendered  a  bill 
of  exceptions. 

A  writ  of  error  having  been  brought,  the  case  was  argued  in  this  Court,  in 
Michaelmas  Vacation,  1845  (Dec.  l),(a)  by 

Cowling  for  the  plaintiff'  in  error.  First,  this  covenant  is  not  enforceable  at  law, 
for  ic  amounts  to  an  illegal  lestraint  of  trade.  And  it  is  an  entire,  and  not  a  divisible, 
covenant ;  and  even  if,  according  to  the  judgment  of  the  Court  below,  the  covenant 
not  to  carry  on  the  trade  in  London  and  Westminster  would  of  itself  be  good,  that 
part  is  not  separable  from  the  rest  of  the  covenant.  It  is  one  entire  engagement,  not 
to  carry  on  the  trade  within  a  certain  district,  which  is  defined  to  be  the  cities  of 

(a)  Before  Tindal,  C.  J.,  Patteson,  J.,  Williams,  J.,  Coleridge,  J.,  Coltman,  J., 
Maule,  J.,  Wightmau,  J.,  and  Erie,  J. 
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London  and  Westminster,  and  a  circuit  of  600  miles  from  them.  To  confine  it  to 
London  and  Westminster  only,  is  to  frame  a  new  bargain  for  the  parties,  which  they 
have  not  made  for  themselves.  It  is  clear  that  part  of  a  covenant  which  is  illegal 
cannot  be  rejected,  if  the  covenant  be  entire:  Lmvc  v.  Peers  (Wilmot's  Notes,  364). 
There  the  covenant  was  not  to  marry  any  one  but  the  plaintiff,  and  to  pay  a  sum  of 
money  to  the  plaintiff  on  marrying  another.  That  was  just  as  divisible  as  the  present 
covenant,  yet  it  was  held  to  be  entire  am!  ^oid.  In  Bunn  v.  Gwj  (4  East,  190),  where 
the  covenant  was  not  to  practise  as  an  attorney  in  London,  or  within  150  miles  of  it, 
the  divisibility  of  the  covenant  was  only  suggested  in  argument,  but  not  noticed  by 
the  Court.  In  Hortter  v.  Graves  (7  Bing.  735 ;  5  M.  &  P.  738;,  a  covenant  not  to 
practise  as  a  dentist  within  100  miles  of  York  was  held  void,  and  no  [348]  suggestion 
was  made  as  to  the  divisibility  of  it.  [Patteson,  J.  There  the  breach  was  assigned  on 
the  illegal  part  of  the  covenant.]  In  Uinde  v.  Gruy  (1  Man.  &  G.  195;  1  Scott,  X.  K. 
123)  the  breach  was  not  so  limited.  There  the  covenant  was  not  to  carry  on  the 
trade  of  a  brewer  "in  Sheffield  or  elsewhere;"  the  breach  was  for  carrying  on  the 
trade  "  in  Sheffield  and  elsewhere,"  and  the  covenant  was  held  void  ;  whereas  it  is 
clear  that,  if  it  could  have  been  divided,  it  might  have  been  held  good  as  far  as  regarded 
the  town  of  Sheffield.  In  DavU  v.  Mason  (5  T.  R.  120),  which  may  be  relied  upon  on 
the  other  side,  the  covenant  was  held  good  on  the  ground  that  the  limits  of  the 
restraint  were  not  unreasonable.  The  same  observation  applies  to  Vhesman  v.  A'ainhi/ 
(2  Stra.  739  ;  2  Ld.  Kaym.  1456).  Here  the  covenant,  taken  altogether,  is  clearly  an 
unrea.sonable  restraint  of  trade,  for  it  extends  throughout  England,  and  almost  the 
whole  of  Scotland.  The  Court  below  decided  this  ease  entirely  on  the  authority  of 
Mallan  v.  May  (II  M.  &  W.  653) ;  but  it  is  submitted  that  that  is  a  decision  which 
ought  to  be  reviewed. 

Secondly,  even  if  the  judgment  on  the  demurrer  was  right,  the  Lord  Chief  Baron 
was  wrong  in  holding  that  the  plaintiff  below  was  entitled  to  recover  the  whole  sura 
of  £5000  as  liquidated  damages.  By  the  judgment  on  the  demurrer,  the  contract  is 
altered  and  limited  ;  why  then  should  the  defendant  still  pay  the  whole  sum  for  the 
breach  of  it !  Surely  the  penalty  for  trailing  in  London  and  Westminster  ought  to  be 
much  less  than  for  trading  throughout  so  large  a  space  as  that  mentioned  in  the 
covenant.  Supposing  the  covenant  were  not  to  practise  in  three  or  four  specified 
counties,  and  that  were  considered  an  illegal  restraint  of  trade,  which  of  the  counties 
would  the  Court  reject  as  making  it  unreasonable  ?  It  is  clear  [349]  that  the  £.')000 
was  to  be  the  price  paid  for  a  practising  in  any  or  every  part  of  the  whole  district 
mentioned  in  the  deed. 

Maitin,  contra  First,  the  judgment  of  the  Couil  below  on  the  demurrer  was 
right.  There  is  no  stipulation  in  this  deed  for  a  monopoly.  It  is  merely  the  sale  of 
the  goodwill  of  a  business,  and,  incidental  to  that  sale,  an  agreement  by  the  seller  not 
to  do  that  which  would  defeat  the  object  of  the  purchaser.  It  is  said  that  the  covenant 
cannot  be  enforced  as  to  the  cities  of  London  and  Westminster,  because  in  its  terms  it 
extends  also  600  miles  beyond  those  places  ;  but  Chesman  v.  Namliy,  which  was  a 
judgment  of  the  House  of  Lords,  is  directly  in  point  to  the  contrary  ;  and  although 
that  was  an  action  on  a  bond,  it  does  not  in  this  respect  differ  from  the  case  of  a 
covenant.  (Patteson,  J.  It  was  aigued  the  other  day,  in  a  case  of  Nk-holls  v.  Strelton 
(10  (l-  B.  346),  that  a  bond  and  a  covenant  ditl'er  in  this  respect,  the  l)ond  lieing  one- 
sided, wheiea.s,  in  the  case  of  a  covenant,  if  the  consideration  was  illegal,  the  whole 
fell  to  the  ground.]  \  deed  is  eciually  obligatory  whclher  it  contain  a  consideration 
or  not.  Besides,  it  is  to  be  remembered  that  the  other  part  of  the  covenant  is  not 
illegal,  but  only  void  as  being  unreasonable.  There  is  a  great  diHerence  Ijetween  a 
contract  which  the  law  will  not  enforce,  and  one  which  is  absolutely  illegal.  The 
whole  of  the  law  on  this  subject  was  fully  gone  into  in  the  case  of  Mallan  v.  Mni/, 
which  was  decided  after  great  consideration.  The  cases  referred  to  on  the  other  side 
do  not  bear  upon  the  question.  Lmve  v.  Peers  was  clearly  an  entire  contract  not  to 
marry  with  any  other  person  than  the  plaintiff.  In  Davis  v.  Miuwu  this  point  liid  not 
arise  ;  nor  was  it  raisecl  in  Horner  v.  Graves,  Jiitnn  v.  Gut/,  or  Iliiule  v.  Gray. 

[350]  Secondly,  no  bill  of  exceptions  or  writ  of  error  lies  for  mi.sdirection  on  the 
execution  of  a  writ  of  inquiry,  which  is  said,  in  Hnice  v.  Itawlins  (3  Wils.  61),  to  be  a 
mere  "inquest  of  office."  In  Gould  v.  Huiiim>rsli:y  (4  Taunt.  14^),  it  was  assigned  aa 
erior  that  there  was  no  execution  of  the  writ  of  inquiry  entered  upon  the  record,  and 
this  was  held  not  to  be  error,  on  the  ground  that  the  execution  of  the  writ  of  inquiry 
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might  be  dispensed  with,  uiid  final  judgment  given  for  a  certain  sum  with  the  plaintiff's 
assent.  The  cases  on  this  subject  are  collected  in  Holdipp  v.  Ohvay  (2  Saund.  105  a.), 
and  they  shew  that  the  Statute  of  Westminster  2nd  applies  only  to  writs  of  Nisi  Prius. 
A  Judge,  sitting  on  the  execution  of  a  writ  of  inquiry,  is  merely  in  the  character  of 
an  assessor  to  the  sheriff;  per  Holt,  C.  J.,  Amn.,  12  Mod.  610.  He  cited  also,  on 
this  point,  Hewit  v.  Mantdl  (2  Wils.  372)  and  JVaite  v.  Smales  (Barnes,  13.5). 

But,  thirdly,  the  ruling  of  the  Lord  Chief  Baron  was  correct.  The  covenant  was 
incidental  only  to  the  sale  of  the  good-will ;  and  the  very  object  of  fixing  the  damages 
was  to  I'ender  that  certain  which  would  otherwise  be  uncertain.  The  only  question 
really  is,  whether  the  contract  has  been  broken  ;  if  it  has,  the  parties  have  assessed 
the  damages  for  themselves.  It  is  not  a  penalty  for  the  breach  of  a  number  of 
stipulations  of  various  degrees  of  value,  as  in  Kemble  v.  Farren  (6  Bing.  141  ;  3  M.  & 
P.  42.5).  He  referred  also  to  Gainsford  v.  Ghiffith  (1  Saund.  58),  and  the  cases  there 
collected. 

Cowling,  in  reply.  If,  as  is  said  on  the  other  side,  the  £5000  was  to  be  paid  in 
case  the  trade  should  be  carried  on  anywhere  in  London  and  Westminster  or  within 
the  600  miles,  then  the  covenant  is  void,  as  being  too  large.  Secondly,  the  bill  of 
exceptions  will  lie  in  this  case.  The  [351]  language  of  the  Statute  of  Westminster  2nd 
is  very  large — "before  any  of  the  justices  ;"  and  being  a  remedial  law,  it  ought  to  be 
construed  liberally.  It  has  been  held,  accoidingly,  to  extend  to  a  trial  at  bar; 
Thurstun  v.  Slatfm-d  (Lutw.  905  a.) :  and  to  a  sheriff  in  the  county  court ;  Strother  v. 
Hutchimon  (4  Bing.  N.  C.  83).  [Maule,  J.  Would  it  lie  to  a  sheriff  executing  a  writ 
of  inquiry,  or  to  the  master  computing  principal  and  interest?]  The  reason  given  by 
liOrd  Coke,  in  the  2nd  Inst.,  427,  applies  strongly  to  such  cases.  He  says  that  the 
statute  extends  not  only  to  all  courts  of  record,  but  to  the  county  court,  the  hundred 
court,  and  court  baron,  "  for  therein  the  Judges  are  more  likely  to  err." 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J.  This  was  an  action  of  covenant,  by  the  executor  of  John  Gosnell, 
against  the  defendant,  for  the  sum  of  £5000  as  liquidated  damages,  for  the  breach  of 
a  covenant  contained  in  an  indenture,  which  is  set  out  on  oyer  upon  the  record. 

It  appears  by  the  indenture,  that  Gosnell  and  the  defendant  had  been  partners  as 
hair-dressers  and  perfumers  in  London.  The  partnership  was  agreed  to  be  dissolved ; 
and  C4osnell  purchased  the  defendant's  share  of  the  business  at  £1500,  and  also  his 
share  of  certain  leasehold  premises  at  £600,  and  his  share  of  their  stock  in  trade  at 
£4149,  18s.  6d.,  secured  by  bond.  The  £1500  is  recited  to  have  been  paid;  and  the 
covenant  of  the  defendant  is  in  these  words  : — "And  in  pui'suance  and  performance  of 
the  agreement  in  this  behalf,  and  in  consideration  of  the  said  sum  of  £1500  to  the 
said  Kees  Price  by  the  said  John  Gosnell  paid  as  hereinbefore  mentioned,  he  the  said 
John  Ivees  doth  hereby  covenant,  promise,  and  agree  with  and  [352]  to  the  said  John 
Gosnell,  his  executors,  administrators,  and  assigns,  that  he  the  said  Eees  Price  shall 
not  nor  will,  at  any  time  during  his  life,  either  by  or  for  himself,  or  for  or  with  any 
person  oi'  persons  whomsoever  in  trust  for  him,  or  to  or  for  his  benefit  or  advantage, 
use,  exercise,  or  carry  on,  within  the  cities  of  London  or  Westminster,  or  within  the 
distance  of  600  miles  from  the  same  respectively,  the  trade  or  business,  or  trades  or 
businesses,  of  perfumer,  toy-man,  and  hair-merchant,  or  any  other  trade  or  business 
lately  carried  on  by  them  the  said  Kees  Price  and  John  Gosnell  in  copartnership 
together,  under  the  hereinbefore-mentioned  articles  of  copartnership  of  the  1st  of 
January,  1 829.  And  for  the  due  observance  and  performance  of  this  covenant  by  and 
on  the  part  of  him  the  said  Eees  Price,  he  the  said  Kees  Price  doth  hereby  bind 
himself,  his  heirs,  executors,  and  administrators,  to  the  said  John  Gosnell,  his  executors, 
administrators,  and  assigns,  in  the  sum  of  £5000,  as  and  by  way  of  liquidated  damages, 
and  not  of  penalty."  The  declaration  then  states  a  breach  of  this  covenant,  by  the 
defendant  carrying  on  the  bu.siness  of  a  perfumer  in  the  city  of  London.  The  defendant 
pleads,  that  the  cities  of  London  and  Westminster,  and  600  miles  from  the  same, 
include  all  England,  whereby  the  indenture  is  void.  To  the  plea  the  plaintiff'  demurs, 
and  judgment  has  been  given  for  him  in  the  Court  below. 

Upon  the  argument  in  this  Court,  it  is  conceded  that  the  covenant  is  void,  so  far 
as  regards  the  distance  of  600  miles  from  London  and  Westminster;  but  it  is  con- 
tended for  the  defendant  in  eiror,  that  the  covenant  is  divisible,  and  stands  good  so 
far  as  regards  the  cities  of  London  and  Westminster,  upon  which  part  of  it  the  breach 
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is  assigned.  The  case  of  MaUun  v.  May,  in  the  Court  of  Exchequer  (11  M.  it  W.  6-5.3), 
is  an  express  decision  upon  the  point,  in  favour  of  the  defendant  in  error ;  but  having 
been  decided  very  recently,  [353]  the  present  writ  of  error  is  in  truth  brought  to 
question  that  decision,  as  much  as  the  judgment  in  the  principal  case. 

Had  the  words  of  this  covenant  formed  part  of  the  condition  of  a  bond,  it  cannot 
be  denied  that  they  might  be  taken  separately  ;  for  that  point  has  been  expressly 
decided  in  Clugman  v.  Naivhy  ('2  Str.  739;  2  Lord  Raym.  14.56),  on  a  writ  of  error 
from  the  Common  Pleas,  and  again  in  the  same  case,  on  a  writ  of  error  to  the  House 
of  Lords  (1  Bro.  P.  C.  234).  Again,  it  cannot  be  denied,  that  if  this  indenture  had 
contained  two  covenants  in  point  of  form,  the  one  relating  to  London  and  Westminster, 
and  the  other  to  a  distance  of  600  miles  from  them,  the  invalidity  of  the  latter  would 
in  no  way  have  affected  the  former.  The  question,  therefore,  seems  to  be  one  of  con- 
struction ;  whether,  from  the  language  used,  the  covenant  be  capable  of  division. 
Now,  if  such  language  admits  of  its  being  construed  divisibly  in  the  condition  of  a 
bond,  it  is  difficult  to  see  why  it  is  not  equally  capable  of  such  construction,  where  it 
occurs  in  a  covenant.  No  doubt  the  covenant  formed  the  consideration  for  the 
payment  of  £1500,  and  possibly  Gosnell  would  not  have  given  so  large  a  sum,  unless 
the  prohibition  to  trade  had  been  as  extensive  as  by  the  whole  of  the  covenant  it  is 
made  to  be  ;  but  this  is  conjecture  only,  and,  independent  of  the  point  that  for  a 
covenant  under  .seal  no  consideration  is  necessary,  it  should  be  observed,  that  the 
restriction  as  to  600  miles  from  London  and  Westminster  is  only  void,  not  illegal ; 
and  therefore,  the  rest  of  the  restriction  would  have  formed  a  sufficient  consideration 
for  the  agreement  to  pay  £1-500. 

Upon  the  whole,  we  are  of  opinion  that  this  covenant  is  divisible,  and  that  the 
judgment  of  the  Court  of  Exchequer  must  be  affirmed  as  to  that  point. 

[354]  The  other  question  arises  upon  the  writ  of  inquiry  executed  before  the  Lord 
Chief  Baron,  to  whose  direction  to  the  jury  a  bill  of  exceptions  was  tendered.  The 
first  objection  is,  that  on  a  writ  of  inquiry  the  Judge  is  but  assessor  to  the  sheriff",  and 
that  a  bill  of  exceptions  will  not  lie.  The  second  is,  that  the  jury  should  have  been 
directed  to  find  the  actual  damage  sustained,  and  not  the  whole  £-5000.  As  we  are  of 
opinion  that  the  direction  of  the  Lord  Chief  Baron  was  right,  we  are  not  called  upon 
to  give  any  opinion  on  the  first  objection.  The  £5000  is  expressly  declai-ed  by  the 
covenant  to  be  "  as  and  by  way  of  liquidated  damages,  and  not  of  penalty."  It  is  a 
sum  named  in  respect  of  the  breach  of  this  one  covenant  only,  and  the  intention  of 
the  parties  is  clear  and  unequivocal.  The  Courts  have  indeed  held,  that,  in  some 
cases,  the  words  "liquidated  damages"  are  not  to  be  taken  according  to  their  obvious 
meaning ;  but  those  cases  are  all  where  the  doing  or  omitting  to  do  several  things  of 
various  degrees  of  importance  is  secured  by  the  sum  named,  and,  notwithstanding  the 
language  used,  it  is  plain  from  the  whole  instrument  that  the  real  intention  was 
different.  Here,  however,  there  is  but  one  thing  to  which  the  £5000  relates,  viz. 
the  restriction  of  trade  though  extended  to  two  different  districts  ;  and  it  is  plain  that 
the  parties  intended,  that  if  the  restriction  was  violated  in  either  district,  the  sum 
should  be  paid,  and  not  that  inquiry  should  be  made  as  to  the  actual  damage  and 
loss  sustiiined.  Upon  this  point,  therefore,  as  well  as  the  other,  we  are  of  opinion  that 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 

[355]  M.\Y  V.  Chapm.\n  and  Gurney.  Jan.  22,  1847.— To  an  action  by  indoi-see, 
against  A.  and  B.  as  drawers,  of  a  bill  of  exchange,  indorsed  to  C,  and  by  him  to 
the  plaintiff,  A.  pleaded,  that  he  and  B.  were  in  copartnership  as  brewers  ;  that 
B.  made  and  indonsed  the  bill  using  the  name  of  the  firm,  in  fraud  of  A.,  and  not 
for  the  purposes  of  the  copartnership,  but  for  his  own  private  purposes,  viz.  for  a 
private  debt  due  from  him  to  C,  and  without  the  knowledge  or  consent  of  A.; 
that  there  was  no  consideration  or  value  to  him.  A.,  for  the  flrawing  or  indorse- 
ruent  of  the  bill ;  of  all  which  premises  C,  at  the  time  of  the  indorsement  to  him, 
had  knowledge  and  notice  ;  and  that  at  the  time  when  the  bill  was  indorsed  and 
delivered  to  the  plaintirt',  he  had  full  knowledge  and  notice  of  all  the  premises  in 
the  plea  aforesaid.  Replication,  that  at  the  time  when  the  l)ill  was  indorsed  and 
delivered  to  the  plaintiff,  he  had  not  any  such  knowledge  or  notice  as  in  the  plea 
mentioned  ;   and   issue  thereon. — At  the  trial,  the  jury  foiwid  that  C.   had   no 

Ex.  Div.  IX.— 39* 
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knowledge  of  the  original  fraud  in  the  drawing  of  the  bill,  but  that  the  plaintiff, 
at  the  time  of  the  indorsement  to  him,  had  knowledge  of  that  fraud  : — Held,  that 
the  plea  was  not  proved. 

[Eeferred  to,  Spachnan  v.  Evans,  1868,  L.  E.  3  H.  L.  •242 ;  Jones  v.  Gordon,  1877, 

2  A.  C.  625.] 

Assumpsit.  The  first  count  of  the  declaration  was  upon  a  bill  of  exchange  for 
1651.  12s.  dated  the  16th  July,  1845,  drawn  by  the  defendants,  trading  under  the 
name,  style,  and  firm  of  "John  Gurney  &  Co.,"  upon  William  Carruthers,  payable  to 
the  order  of  the  defendants  four  months  after  date,  indorsed  by  the  defendants  to 
C.  P.  Boustield,  and  by  him  to  the  plaintiff.  'I'here  was  also  a  count  on  an  account 
stated. 

The  defendant  Gurney  pleaded  only,  to  the  first  count  of  the  declaration,  that  the 
defendants  did  not  make  the  bill  of  exchange  ;  and  to  the  residue  of  the  declaration, 
non  a.ssumpsit. 

The  defendant  Chapman  pleaded,  as  to  the  first  count  of  the  declaration — first, 
that  the  defendants  did  not  make  the  bill  of  exchange  ;  secondly,  that  they  did  not 
indorse  it  to  Bousfield  ;  thirdly,  that  Bousfield  did  not  indorse  it  to  the  plaintiff; 
fourthly,  that  it  was  not  duly  presented  to  Carruthers  for  payment  when  due  ;  and 
fifthl}',  that  he  the  defendant  had  not  due  notice  of  its  non-payment;  and  to  the 
residue  of  the  declaration,  non  assumpsit.  On  all  the  above  pleas  issues  were  joined. 
The  defendant  Chapman  also  pleaded  the  following  special  pleas  to  the  fii'st  count : — 

Seventhly,  that  the  bill  was  drawn  and  indorsed  by  the  defendants  at  the  request 
of  and  for  and  by  way  of  accommodation  of  and  for  the  said  C.  P.  Bousfield,  and 
without  an}'  value  or  accommodation  whatever  for  the  making,  indorsing,  or  paying 
the  same,  and  not  otherwise ;  and  that  [356]  it  was  indorsed  by  Bousfield  to  the 
plaintifi'  without  any  consideration  or  value  whatever  having  ever  existed  or  been 
given  by  him  the  plaintifi"  for  such  indorsement  thereof. 

Eighthly,  that  for  a  long  time  before  and  at  the  time  of  making  the  said  bill  of 
exchange,  to  wit,  for  twelve  months,  the  defendants  were  in  copartnership  in  trade 
as  brewers,  under  the  name,  style,  or  firm  afoi-esaid,  and  during  that  time,  for  the 
purposes  of  such  copartnership,  and  in  carrying  on  the  business  thereof,  made  and 
indorsed  divers  bills  of  exchange,  using  in  that  behalf  the  name,  style,  or  firm  afore- 
said ;  and  that  the  defendant  J.  Gurney  made  and  indorsed  the  said  bill,  using  the 
name,  &c.  aforesaid,  in  fraud  of  him  the  defendant  Chapman,  and  not  for  the  purposes 
of  the  said  copartnership,  but  for  the  private  purposes  of  him  the  said  J.  Gurney,  to 
wit,  for  and  on  account  of  a  private  debt  of  the  said  J.  Gurne^',  before  and  at  the 
time  of  the  said  indorsement  by  him  to  the  said  C.  P.  Bousfield,  due  and  owing  to  him 
the  said  C.  P.  Bousfield,  and  not  otherwise,  and  without  the  knowledge,  consent,  or 
authority  of  him  the  said  S.  Chapman  ;  and  that  there  never  was  any  consideration 
or  value  to  him.  Chapman,  for  the  said  drawing  or  indorsement  of  the  said  bill ;  of  all 
which  premises  he  the  said  C.  P.  Bousfield,  at  the  time  of  the  said  indorsement  to  him 
as  aforesaid,  had  full  knowledge  and  notice :  and  that  at  the  time  when  the  said  bill 
was  so  indorsed  and  delivered  to  the  plaintifi",  as  in  the  said  first  count  mentioned, 
he  the  plaintifi"  had  full  knowledge  and  notice  of  all  the  premises  in  this  plea  aforesaid. 

The  ninth  plea  was  similar  to  the  eighth,  except  that,  instead  of  alleging  notice 
to  the  plaintiff',  it  stated  that  he  took  the  bill  by  indorsement  from  Bousfield,  and  held 
it  without  value  or  consideration. 

The  tenth  plea  difi'ered  from  the  eighth,  in  stating  that  the  bill  was  indorsed  to 
the  plaintifi'  after  it  became  due. 

Lastly,  the  defendant  pleaded,  that  the  indorsement  of  the  [357]  bill  to  the 
plaintiff'  was  obtained  by  fraud,  covin,  and  wilful  misrepresentation  of  the  plaintiff, 
and  others  in  collusion  with  him. 

Replication  to  the  7th  and  last  pleas,  de  injuria,  and  issue  thereon.  Eeplication 
to  the  8th  plea,  that  at  the  time  when  the  bill  was  indorsed  and  delivered  to  the 
plaintiff",  he,  the  plaintiff",  had  no  knowledge  or  notice  of  the  premises  in  that  plea 
mentioned  : — and  to  the  9th  and  10th  respectively,  that  Bousfield,  at  the  time  of  the 
said  indorsement  to  him,  had  not  any  such  knowledge  or  notice  as  is  in  that  plea  men- 
tioned or  referred  to.     Issues  thereon. 

At  the  trial,  Ijefore  Pollock,  C.  B.,  at  the  sittings  at  Guildhall  after  last  Trinity 
Term,  it  appeared  that  the  bill  in  question,  and  a  number  of  others,  had  been  drawn 
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by  the  defendant  Guiiiey  in  fraud  of  the  other  defendant  Chapman,  witli  whom  he 
had  been  in  partnership  since  1844,  as  brewers.  These  bills  were  discounted  for 
Gurney  by  IJousfield,  a  bill  broker,  at  12i  per  cent.  It  appeared  also,  that  the 
plaintiff',  who  was  an  attorney,  had  been  engaged  with  Gurney  in  other  bill  transac- 
tions, and  that  the  bill  in  question  was  handed  to  him  two  days  before  it  became  due  ; 
and  there  was  evidence  of  the  plaintitTs  knowledge  that  the  bill  was  oiiginallv  fraudu- 
lently drawn  by  Gurney,  and  indorsed  by  hira  to  Bousfield.  The  Loid  Chief  Baron 
left  it  to  the  jury  to  say,  first,  whether  Boustield  had  notice  of  the  fraud  on  Chapman  ; 
secondly,  whether  the  plaintiff  had  notice  of  it.  The  jury  found  that  Bousfield  had 
no  such  notice,  but  that  the  plaintiff  had  notice  of  all  the  circumstances  stated  in  the 
evidence.  His  Lordship  thereupon  directed  a  verdict  to  be  entered  for  the  plaintiff 
on  all  the  issues,  damages  £171,  7s.,  reserving  leave  to  the  defendant  Chapman  to  move 
to  enter  a  verdict  for  him  on  the  Sth  issue,  if  the  Court  should  think  that  plea  was 
proved.     In  last  Michaelmas  Term  (Nov.  7), 

[358]  Watson  moved  pursuant  to  the  leave  reserved,  and  also  for  a  rule  to  shew 
cause  why  the  judgment  should  not  be  arrested,  as  to  the  verdict  on  the  9th  and 
10th  i.ssues.  The  replication  to  the  Sth  plea,  that  the  plaintiff',  at  the  time  of  the 
indorsement  to  him,  had  no  notice  of  the  premises  in  that  plea  mentioned,  admits  the 
notice  to  Bousfield,  which  is  stated  in  the  plea,  and  which  was  a  necessary  averment 
in  order  to  make  it  a  good  plea.  [Alderson,  B.  Bousfield  was  a  bona  fide  holder,  as 
was  found  by  the  jur)'.  How,  then,  could  the  plaintitf  have  notice  of  a  non-existing 
facti  Pollock,  C.  B.  You  say  it  could  not  be  tried,  on  this  issue,  whether  Bousfield 
was  a  bona  tide  holder  or  not.]  If  a  bill  be  concocted  in  fraud,  indorsed  in  fraud, 
and  indorsed  over,  the  second  indorsee,  having  notice  of  the  original  fraud,  must 
stand  on  the  title  of  the  first  indorsee,  which  here  is  no  title  at  all,  even  though  he 
had  given  full  value.  Carter  v.  James  (13  M.  &  W.  137)  is  in  point  for  the  defendant. 
It  is  admitted  by  the  replication,  for  the  purpose  of  this  issue,  that  Bousfield  was  not 
a  bona  tide  holder. 

Secondly,  the  judgment  ought  to  be  arrested  as  to  the  9th  and  10th  issues,  for 
the  part  of  those  pleas  which  is  not  put  in  issue  is  a  good  answer  to  the  declaration. 
[Parke,  B.  That  will  not  entitle  you  to  arrest  the  judgment ;  it  might  be  ground 
for  a  repleader  ;  but  you  cannot  have  a  repleader,  when  you  have  several  pleas  under 
the  statute  of  Anne.  Aldenson,  B.  You  have  pleaded  a  plea  with  a  multitude  of 
averments,  and  you  say  the  plaiiitift' has  taken  issue  on  an  immaterial  one.]  Yes;  on 
that  ground  it  is  that  the  defendant  seeks  to  have  the  judgment  arrested.  [Pollock,  C.  B. 
If  that  be  so,  the  defendant  should  have  demurred.  Parke,  B.  The  replication, 
however,  puts  in  issue  a  material  allegation,  namely,  the  notice  to  Bousfield  of  the 
original  fiaud.] 

'I'he  Court  granted  a  rule  on  the  first  point,  but  refused  it  on  the  second. 

[359]  Martin  (with  whom  was  Prentice)  now  shewed  cause.  The  defendant  was 
not  entitled  to  the  verdict  on  the  8th  plea,  without  proving  the  last  allegation,  viz. 
that  the  plaitititi',  at  the  time  of  the  indorsement  of  the  bill  to  him,  had  knowledge 
and  notice,  not  only  that  the  bill  was  originally  drawn  in  fraud,  but  that  Bousfield, 
at  the  time  of  its  indorsement  to  him,  knew  and  had  notice  of  that  fact.  Now 
the  jury  have  found  that  Boustield  was  a  bona  fide  holder  for  value,  and  that  the 
plaintiff  had  notice  only  that  the  bill  was  drawn  by  Gurney  in  fraud  of  the  defendant 
Chapman.  [Parke,  B.  Must  not  the  plaintiff  be  shewn  to  have  had  knowledge  of 
both  frauds  ]  My  brother  Rolfe  thought,  when  the  rule  was  granted,  that  the  plea 
would  be  good,  if  it  were  confined  to  the  allegation  that  the  bill  was  indorsed  to 
Bousfield  by  Gurney  in  fraud  of  his  partners,  and  that  the  plaintilf  had  knowledge 
of  that  fraud]  There  is  no  authority  for  that  position.  If  a  man  gives  value  for  a 
bill,  without  notice  of  its  being  drawn  in  fraud,  he  has  a  right  to  sue  on  it ;  and,  for 
all  that  appeared  in  this  case,  the  plaintifi'  may  have  believed  Bousfield  to  be  a  bonii 
tide  holder,  and  that  he  was  receiving  the  bill  from  one  who  had  a  good  title  to 
recover  on  it.      He  was  then  stopped  by  the  Court. 

Watson  and  Willes,  contrii.  A  plea,  that  notice  of  the  original  fraud  was  given 
to  the  plaintifi',  would  be  good,  and  every  thing  else  contained  in  this  plea  is  superfiuous, 
and  need  not  be  proved.  In  Gill  v.  Cuhitt  (2  B.  &C.  46(5),  it  was  held  that  a  broker 
who  had  taken  a  bill  under  circumstances  of  suspicion  could  not  recover  on  it.  [Parke,  B. 
That  case  must  be  considered  as  overruled.]  Not  so  far  .xs  it  applies  to  this  cise,  in 
which  the  question  is  not  one  of  negligence,  but  whether  the  plaintifi"  took  the  bill  in 
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good  faith,  witbout  notice  of  its  being  made  in  fraud.  In  BacJchon.se  v.  Harrison 
(5  B.  &  Ad.  1098),  to  an  action  by  an  indorsee  against  [360]  the  indorser  of  a  bill  of 
exchange,  who  had  lost  the  bill  by  accident,  it  was  held  to  be  a  good  defence,  that  the 
plaintiff'  took  the  bill  fraudulently,  or  under  such  circumstances  that  he  must  have 
known  that  the  person  from  whom  he  took  it  had  no  title.  This  plea  must  be  taken 
to  be  true,  and  if  so,  then  Bousfield  had  no  right  to  sue  on  the  bill.  It  ought  not 
to  be  taken  that  Bousfield  had  no  notice  of  the  fraud.  The  plaintiff",  therefore,  cannot 
stand  on  Bousfield's  title  :  Carter  v.  James  (13  M.  &  W.  137).  The  question  is  one  of 
bona  fides. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  I  dissent 
from  the  doctrine  which  has  been  contended  for  on  behalf  of  the  defendant,  for  which 
no  authority  has  been  cited.  It  appears  to  me,  that  an  innocent  party  ma)'  transfer 
a  title  in  the  bill  to  a  person  who  is  no  party  to  the  oiiginal  fraud,  though  he  have 
knowledge  of  it.  There  is  nothing  to  shew  that  he  may  not  purchase  the  bill,  and 
has  not  a  good  title  to  recover  upon  it.  It  is  said,  however,  that  the  defendant  is 
entitled  to  a  verdict  on  the  8th  plea,  on  the  ground  that  the  giving  of  the  bill  was  a 
fraud  on  the  partnership.  [His  Lordship  stated  the  plea  and  replication.]  It  turns 
out  that  there  is  no  distinct  evidence  that  the  plaintifi'  had  notice  that  Bousfield 
took  the  bill  fraudulently  ;  on  the  contrary,  the  jury  found  that  Bousfield  took 
it  without  knowledge  of  the  fraud,  and  that  the  plaintiff  had  notice  "  of  all  the  circum- 
stances stated  in  the  evidence."  There  could  not  be  notice  to  him  of  that  which  did 
not  exist.  The  plaintifi",  therefore,  is  entitled  to  recover  on  this  issue,  and  the  rule 
must  be  discharged. 

Parke,  B.  I  am  of  the  same  opinion,  that  this  rule  must  be  discharged.  I  am 
by  no  means  satisfied  that  the  defence  was  available  under  any  of  the  pleas,  and  think 
the  [361]  doctrine  of  the  Court  of  Queen's  Bench,  in  Backhouse  v.  Harrison,  applies 
only  to  the  case  as  between  the  original  parties  to  the  bill.  Then  we  must  take  the 
facts  to  be,  that  Gurney  made  the  bill  in  fraud  of  his  partner,  Chapman  ;  that  he  dis- 
counted it  with  Bousfield,  who  had  no  knowledge  of  the  fraud  ;  and  that  the  plaintiff 
took  it  by  indorsement  from  Bousfield,  he,  the  plaintifi",  knowing  at  that  time  of  the 
circumstances  under  which  it  had  been  originally  made  ;  and  then  the  question  is, 
whether  the  8th  plea  was  proved.  [His  Lordship  stated  that  plea.]  I  agree  that 
"  notice  and  knowledge "  means  not  merely  express  notice,  but  knowledge,  or  the 
means  of  knowledge  to  which  the  party  wilfully  shuts  his  eyes.  But,  upon  the  finding 
of  the  jury,  it  is  clear  that  one  of  the  notices  mentioned  in  the  plea  is  not  found,  viz. 
the  notice  of  Bousfield's  want  of  title.  The  whole  that  is  alleged  in  the  plea  must  be 
proved.  I  agree  that  the  replication  admits  all  the  facts  alleged  in  the  plea,  which 
are  not  traversed  :  it  therefore  admits  the  fact,  that  Bousfield's  title  was  defective. 
But  then  the  plea  alleges  also,  that  the  plaintiff"  had  notice  of  that  fact ;  and  it 
would  have  been  a  bad  plea  without  that  allegation,  as  not  giving  a  sufficient  answer 
to  the  prima  facie  title  of  the  plaintiff",  arising  out  of  the  indorsement  of  the  bill  to 
him.  Both  the  notices,  therefore,  alleged  in  the  plea,  were  necessary  to  be  proved  in 
order  to  defeat  the  plaintiff's  title,  namely,  the  notice  of  the  original  fraud,  and  the 
notice  of  Bousfield's  defect  of  title ;  and  the  latter  not  being  proved,  the  plaintiff  was 
entitled  to  recover  on  this  issue. 

Pl.\TT,  B.  I  agree  in  opinion  that  this  rule  must  be  discharged.  I  think  this 
plea  would  not  have  been  well  pleaded  in  any  other  manner.  To  have  left  out  any 
of  the  allegations  contained  in  it  would  have  made  it  a  bad  plea.  It  states  in  substance, 
that  the  defendants  were  in  partnership  as  brewers  ;  that  the  defendant  Gurney  made 
and  [362]  indorsed  the  bill,  using  the  partnership  name,  in  fraud  of  his  co-partner 
Chapman,  for  his  own  private  purposes,  namely,  on  account  of  a  private  debt  due  from 
him  to  Bousfield  :  that  there  was  no  consideration  or  value  to  him.  Chapman,  for  the 
drawing  or  indorsing  of  the  bill ;  that  Bousfield  had  notice  of  these  facts  at  the  time 
of  the  indorsement  to  him,  and  that  the  plaintiff",  at  the  time  of  the  indorsement  to 
him,  had  full  knowledge  and  notice  of  all  the  premises  in  the  plea  mentioned.  Every 
one  of  these  propositions  was  necessary  to  make  the  plea  a  good  one.  It  was  necessary 
to  avoid  the  title  of  Bousfield,  and  also  of  the  plaintiff",  his  indorsee  :  and  the  defendant 
did  not  do  this,  unless  he  shewed  that  the  plaintiff  had  notice  of  the  infirmity  of 
Bousfield's  title  to  the  bill ;  otherwise  the  plaintiff"  took  by  all  his  title.  The  plaintiff", 
therefore,  must  not  only  know  of  the  original  fraud,  but  of  Bousfield's  knowledge  of 
it,  in  order  to  preclude  him  from  I'ecovering  on  this  issue.     The  plea  would  have  been 
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defective,  if  it  had  stated  only  notice  to  the  plaiiitili  of  the  fraudulent  concoction  of 
the  bill.     The  replication,  therefore,  put  in  issue  both  these  notices,  and  one  of  them 
only  was  proved  by  the  evidence. 
Kule  discharged. 

Laws  AXD  Belciiek,  Assignees  of  Bott,  a  Bankrupt  v.  Bott.  Jan.  29,  18-17.— An 
action  of  debt  was  brought  in  the  joint  names  of  the  official  and  trade  assignees 
of  a  bankiupt,  but  without  the  knowledge  or  consent  of  the  former,  who,  as  soon 
as  he  was  made  aci|uainted  with  it,  obtained  a  rule  against  his  co-plaintiff,  to  stay 
the  proceedings  until  he  gave  security  for  the  costs.  This  rule  was  made 
absolute,  and  served  on  the  defendant  in  the  action.  The  cause  had  stood  for 
trial  at  the  sittings  in  the  same  term,  but  had  been  made  a  reraanet  to  the  sittings 
after  the  terra,  on  the  application  of  the  defendant,  on  the  ground  of  the  absence 
of  a  materiiil  witness.  At  the  latter  sittings  the  record  was  withdrawn  : — Held, 
that  the  defendant  was  entitled  to  move  for  judgment  as  in  case  of  a  nonsuit. — 
The  Court  will  discharge  a  rule  for  judgment  in  case  of  a  nonsuit,  on  a  peremptory 
undertaking  to  try  given  by  one  of  two  plaintiffs,  though  the  other  protests 
against  it. 

[S.  C.  4  D.  &  L.  5.59  ;  16  L.  J.  Ex.  279  ;  11  Jur.  174.] 

This  was  an  action  of  debt,  brought  in  the  names  of  the  two  plaintiffs,  of  whom 
Laws  was  the  creditors'  assignee,  [363]  and  Belcher  the  official  assignee,  of  the  bank- 
rupt, Bott,  to  recover  a  debt  alleged  to  be  due  from  the  defendant  to  the  bankrupt. 
The  action  had,  however,  been  commenced  and  carried  on  by  the  plaintiff  Laws  without 
the  knowledge  or  consent  of  the  official  assignee,  who,  as  soon  as  he  knew  of  its  having 
been  brought,  applied  for  and  obtained  a  rule  calling  upon  his  co-plaintiff  to  shew 
cause  why  the  proceedings  should  not  be  stayed  until  he  gave  security  for  the  costs. 
This  rule  was  made  absolute  on  the  last  day  of  last  Michaelmas  Term  (ante,  p.  .'300), 
and  the  rule  absolute  was  served  on  the  plaintiff  Laws  and  on  the  defendant.  The 
cause  stood  for  trial  at  the  sittings  in  Michaelmas  Term,  but  was  made  a  remanet  to 
the  sittings  after  that  term,  on  the  defendant's  application,  on  the  ground  of  the 
absence  of  a  material  witness,  and  without  the  condition  of  payment  of  the  costs  of 
the  day.     At  the  latter  sittings  the  record  was  withdrawn. 

In  the  early  part  of  this  term,  Hoggins,  for  the  defendant,  obtained  a  rule  nisi  for 
judgment  as  in  a  case  of  a  nonsuit. 

C'leasby  now  shewed  cause  for  the  plaintiff  Laws.  First,  the  defendant  is  not  in 
a  condition  to  make  this  application  When  a  town  cause  has  Ijcen  made  a  reraanet 
from  one  sittings  to  another  at  the  defendant's  instance,  he  cannot  afterwards  move 
for  judgment  as  in  case  of  a  nonsuit.  Secondly,  there  has  been  no  default  on  the  part 
of  the  plaintiffs  ;  for  the  not  going  to  trial  was  in  obedience  to  the  rule  of  this  Court, 
which  stayed  all  the  proceeilings  in  the  action.  That  rule  was  served  on  the  defen- 
dant;  and  if  he  considered  that  it  operated  to  his  prejudice,  he  might  have  moved  to 
set  it  aside. 

Willes,  for  the  plaintiff  Belcher.  Where  the  plaintiff  [364]  has  once  taken  the 
cause  down  to  trial,  but  it  becomes  a  remanet  at  the  instance  of  the  defendant,  he 
cannot  have  judgment  as  in  case  of  a  nonsuit  for  a  subsequent  default;  his  course  is 
to  take  down  the  cause  for  trial  by  proviso:  2  Chit.  Arch.  1071  (7th  edit.). 
[Pollock,  C.  B.  It  was  held,  in  Gwld  v.  BunwM  (2  B.  &  Aid.  709),  that  where  a  town 
cause  was  made  a  remanet  from  the  sittings  in  term  to  the  sittings  after  term,  with 
the  defendant's  consent,  he  might  still  move  for  judgment  as  in  case  of  a  nonsuit. 
Parke,  B.  In  Ham  v.  Greg  (G  B.  &  Cr.  125),  the  Court  took  a  distinction  between 
causes  entered  for  trial  in  London  and  Middlesex,  and  causes  entered  for  trial  at  the 
assizes.  In  the  former,  the  record  is  not  re-entered,  nor  any  fresh  notice  of  trial  given, 
but  the  cause  comes  on  as  if  the  sittings  had  been  continued  witliout  interru[)tion  ; 
and  therefore,  where  a  cause  is  made  a  remanet  from  one  sittings  to  another,  and  the 
plaintiff  afterwards  makes  default,  the  defendant  is  entitled  to  move  for  judgment  Jis 
in  case  of  a  nonsuit.  That  distinction  was  recognised  by  Patteson,  J.,  in  Lmlhroke  v. 
IVilliaTns.(r)]     Those  are  cases  where  the  remanet  is  by  the  consent  of  both  parties, 

(c)  3  Dowl.  &  L.  368.     See  also  M'lntyre  v.  Somrs,  U  M.  &  W.  102. 
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but  it  is  otherwise  where  the  cause  goes  over  at  the  instance  of  the  defendant,  without 
the  plaintift"'s  concurrence  ;  2  Chit.  Arch.  1072  ;  Jenkim  v.  Charifi/  (2  Dowl.  P.  C.  197). 
[Parke,  B.  No  such  distinction  is  taken  in  Ham  v.  Greg  or  Ladbroke  v.  jrUUams. 
The  question  in  this  ease  really  is,  whether  the  plaintiffs,  by  quarrelling  between 
themselves,  can  deprive  the  defendant  of  his  right  to  have  the  cause  proceeded  with 
according  to  the  practice  of  the  Court.]  But  further,  by  the  former  rule  pronounced 
in  this  case,  the  proceedings  in  the  cause  are  stayed  until  the  plaintiff  Laws  shall  have 
given  security  for  costs  ;  and  that  is  the  usual  form  of  such  a  rule,  according  to  the 
practice  of  the  [365]  Court :  2  Chit.  Arch.,  996  ;  Spicer  v.  Todd  (2  C.  &  J.  165), 
fFhitehead  v.  Hughes  (2  C.  &  M.  318). 

Hoggins,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Pollock,  C.  B.  This  case  involves  two  questions,  one  of  which,  however,  as  it 
appears  to  me,  is  disposed  of  b\'  the  authorities.  On  the  point  that  this  cause  stood 
in  the  paper  for  trial  in  Michaelmas  Term,  and  was  made  a  remanet  to  the  sittings 
after  it,  we  are  all  of  opinion  that  the  defendant  has,  on  the  authorities,  a  right  to 
apply  for  judgment  as  in  case  of  a  nonsuit,  for  the  subsequent  default.  On  the  second 
point,  the  difficulty  arises  thus  :  One  plaintiff  has  made  an  application  against  his 
co-plaintiff,  to  restrain  him  from  going  on  with  the  cause  until  he  gives  security  for 
the  costs.  Now  I  think  it  was  the  fault  of  the  party  applying,  that  he  did  not 
anticipate  the  defendant,  by  applying  to  stay  the  proceedings  in  the  cause  altogether 
and  in  every  shape.  He  should,  under  all  the  circumstances,  have  made  the  defendant 
a  party  to  the  original  rule,  in  which  case  the  Coui't  would  be  called  on  to  decide  the 
whole  matter,  with  all  the  parties  before  them.  It  was  therefore  the  fault  of  the 
assignee  that  the  rule  was  drawn  up  in  its  present  shape.  We  must,  however,  construe 
that  rule  reasonably;  and  it  must  be  construed  to  mean  that  the  plaintiff  is  not  to  go 
on  voluntarily,  i.e.  he  is  not  to  take  proceedings  of  his  own  ;  but  not  that  the  defen- 
dant, who  was  no  party  to  the  rule,  is  not  to  take  proceedings.  It  is  new  to  me  that 
an  application  can  be  made  by  one  plaintiff  against  his  companion,  which  is  to  operate 
to  the  prejudice  of  the  defendant,  who  is  no  party  to  it.  The  cases  of  Spker  v.  Todd 
and  JUiiteluad  v.  Hvghes,  which  have  been  cited,  do  not  bear  out  such  a  position. 
[366]  This  rule,  therefore,  must  be  made  absolute,  unless  the  plaintiff  will  give  a 
peremptory  undertaking  to  go  to  trial. 

Parke,  B.  I  am  of  the  same  opinion.  The  question  as  to  the  effect  of  the 
remanet  has  been  clearly  settled  by  the  authorities.  The  other  question  now  comes 
before  the  Court  for  the  first  time  ;  and  it  appears  to  me,  that,  as  the  defendant  was 
not  a  party  to  the  rule  to  stay  the  proceedings,  we  must  construe  that  rule  without 
reference  to  his  rights.  The  Court,  by  that  rule,  gave  the  plaintiff  applying  as  much 
relief  as  they  could,  namely,  that  proceedings  should  be  stayed  until  his  co-plaintiff 
gave  him  security  for  his  costs ;  and  we  must  construe  that  as  meaning,  that  that 
plaintiff  should  not  take  any  voluntary  proceedings  until  he  had  given  the  required 
security.  Whether  a  more  stringent  order  might  be  made  is  not  the  question  before 
us.  Where  a  plaintiff  seeks  relief  against  his  co-plaintiff,  by  a  rule  on  which  the 
defendant  is  not  brought  before  the  Court,  the  only  effect  of  the  rule  is  to  restrain  all 
pioceedings  by  the  plaintiff.  If  they  were  in  a  condition  to  declare,  they  are  still 
bound  to  declare,  and  the  defendant  may  non  pros,  them  for  not  declaring ;  and  in 
like  manner,  if  issue  be  joined,  the  defendant  may  at  the  proper  time  move  for  judg- 
ment as  in  case  of  a  nonsuit.  All,  therefore,  that  the  former  rule  in  this  case  means, 
is,  that  the  plaintiff  shall  not  voluntarily  go  to  trial  ;  but  as  the  defendant  is  not 
bound  by  that  rule,  it  is  open  to  him  to  insist  on  the  cause  going  on  according  to  the 
practice ;  and  as  a  default  has  been  made,  he  is  entitled  to  judgment  as  in  case  of  a 
nonsuit. 

Alderson,  B.  I  am  of  the  same  opinion.  The  only  reasonable  construction  that 
can  be  put  on  such  a  rule  as  this,  which  is  between  co-plaintiffs,  and  to  which  the 
defendant  is  no  party,  is  by  holding,  that  the  one  plaintiff  thereby  restrains  the  other 
from  proceeding  in  the  cause,  unless  [367]  he  is  forced  on  by  the  defendant.  Were 
this  not  so,  any  two  persons  who  sue  a  third,  and  find  that  the  cause  is  not  likely  to 
go  on  to  their  own  satisfaction,  would  have  the  means  of  getting  out  of  it,  by  one  of 
them  applying  against  his  companion  for  a  rule  to  stay  proceedings. 

Platt,  B.,  concurred. 

Cleasby  thereupon  offered  a  peremptory  undertaking,  which,  although  Willes,  for 
the  official  assignee,  refused  to  be  a  party  to  it,  and  protested  against  any  steps  being 
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tiikcn,  the  Court  accepted  ;  and  the  rule  was  thereupon  discharged,  on  a  peremptory 
undertaking  by  the  plaintiH'  Laws  to  try  at  the  sittings  after  this  term. 

Ormerod  and  Another  v.  Ciiadwiok  and  Another.  Jan.  12,  1847. — A  warrant 
of  distress  for  poor-rates  need  not  in  terms  state  that  the  refusal  to  pay  the  rate 
was  proved  upon  oath  ;  it  is  enough  to  state  that  it  was  duly  proved  — The 
misreeital,  in  a  warrant  of  distress  for  poor-rates,  of  the  date  of  the  rate,  is  not 
material. — Under  1  Vict.  c.  -15,  it  is  a  sufficient  publication  of  a  poor-rate  if  a 
copy  of  it  be  atfi.ved,  before  divine  service,  on  the  Sunda}^  next  after  its  allowance, 
on  the  principal  or  most  usual  door  of  all  the  churches  and  chapels  of  the 
Established  Cluireh  within  the  parish,  in  which  divine  service  is  performed.  It 
is  not  necessary  to  publish  it  on  all  the  doors  of  any  church  or  chapel ;  nor  on 
the  door  of  a  church  or  chapel  in  which  divine  service  has  ce.ised  to  be  performed  ; 
nor  on  the  door  of  any  building,  not  being  a  church  or  chapel,  in  which  divine 
service  is  performed. 

[S.  C.  16  L.  J.  M.  C.  143;  2  New  Sess.  Cas.  697.    Applied,  Beg.  v.  Stref/iehl, 
1863,  32  L.  J.  M.  C.  236 ;  1 1  W.  R.  736.] 

Trespass  for  seizing,  taking,  and  selling  certain  goods  and  chattels  of  the  plaintifT. 
Plea,  not  guilty,  by  statute. 

At  the  trial,  before  Coleridge,  J.,  at  the  last  Liverpool  assizes,  it  appeared  that 
this  was  an  action  brought  to  recover  damages  against  the  defendants,  who  were 
justices  of  the  peace  in  and  for  the  division  of  Middleton,  in  the  county  of  Lancaster, 
and  who  had  issued  four  warrants  for  distraining  on  the  goods  of  the  plaintiff's,  the 
occupiers  of  a  mill  in  the  township  of  Todmorden  and  [368]  Walsden,  a  united  town- 
ship niaintiiiuing  its  own  poor,  for  the  sum  of  £84,  alleged  to  be  flue  from  them  for 
poor-rates.  It  appoard  that  thei'e  was  in  that  township  an  ancient  chapel  of  the 
Established  Church,  which  having  fallen  into  decay,  a  new  church  was  built,  in  the 
year  1832,  under  the  poweis  of  the  Church  Building  Act,  3  Geo.  4,  c.  72,  to  wln'ch 
the  galleries  and  some  other  of  the  fittings  were  removed  fiom  the  old  chapel,  the 
pew.s  remaining.  This  church  was  duly  consecrated  in  the  same  year,  and  divine 
service  had  ever  since  been  regularly  performed  in  it;  but  pari.>ih  meetings  continued 
to  be  held,  and  Ijaptisms  and  buiials  to  be  occasionally  performed,  in  the  old  chapel. 
Both  the  chapel  and  the  new  church  have  two  outer  doors.  In  the  year  1840,  a 
national  .school  was  established  in  Walsden,  and  divine  service  has  since  been  performed 
in  the  school-room,  on  Sundays,  by  a  clergyman  of  the  estalilished  church.  The  rate 
in  question  was  made  on  the  24th  .September,  1839,  and  allowed  on  the  25th  November 
following.  It  was  ))ublished  by  atti.xing  notice  thereof  on  the  principal  door  of  the 
new  church,  on  the  Sunday  next  after  its  allowance.  No  notice  of  it  was  ])Ut  up  on 
the  other  door  of  the  church,  or  at  the  old  chapel  or  the  schoolroom.  The  warrants 
of  distress  were  in  the  following  form  : — 

"  Division  of  Middleton,  county  of  Lancaster  ;  To  the  churchwardens  and  overseers 
of  the  poor  of  the  township  of  Todmoiden  and  Walsden,  in  the  said  county,  and  to 
Wm.  Greenwood  and  John  Smith,  the  constables  of  the  said  township,  and  every  of 
them  :  \\  hereas  in  and  by  a  certain  rate  and  assessment,  dated  the  25th  day  of 
November,  1839,  made,  assessed,  allowed,  and  published  according  to  the  statute  in 
that  case  made  and  provided,  Abraham  Ormerod,  William  Ormerod,  and  Peter 
Ormerod,  inhabitants  and  joint  occupiers  of  certain  buildings  and  tenements  in  the 
said  township  of  Todmorden  and  Walsden,  were  duly  rated  and  assessed  for  and 
towards  the  necessary  [369]  relief  of  the  poor  of  the  township,  for  the  year  1839,  in 
the  sum  of  411.  7s.  6d.,  and  there  is  now  in  arrcar  and  unpaid  in  respect  of  the  same 
the  sum  of  91.  17s.  Id.  ;  and  whereas  it  duly  appeaiclh  unto  us,  the  undersigned 
William  Chadwick  and  (icorge  Ashworth,  I'^squires,  two  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county  of  Lancaster,  and  acting  in  ami  for  the  said 
division  of  Midilletou,  iii  the  said  county,  as  well  upon  the  coniijlaint  on  oath  of 
Jose]ih  Knowles,  one  of  the  overseers  of  the  poor  of  the  said  township  of  Todmorden 
and  Walsden,  as  otherwise,  that  the  said  sum  of  91.  17s.  Id.  h.ith  been  lawfully 
demanded  by  him  of  the  said  Abraham  Ormerod,  William  Ormerod,  and  I'cter 
Ormerod,  and  that  they  have  refused,  and  do  refuse,  to  pay  the  same;  and  whereas 
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the  said  Abraham  Ormeiod,  William  Ormerod,  and  Peter  Ormerod,  have  been  duly 
summoned  to  appear  before  us  the  said  justices,  to  shew  cause  why  they  have  not 
paid  the  said  sum  last  assessed  (being  parcel  of  the  said  sum  at  which  they  were  so 
rated  and  assessed  as  aforesaid),  and  they  having  appeared,  by  William  Eastwood, 
their  attoiney  in  this  behalf,  before  us  in  pursuance  of  such  summons  ;  and  it  hath 
been  duly  proved  unto  us  the  said  justices,  in  the  presence  and  hearing  of  the  said 
attorney  of  the  said  Abraham  Ormerod,  William  Ormerod,  and  Peter  Ormerod,  that 
an  assessment  for  the  relief  of  the  poor  of  the  township  of  Todmorden  and  Walsden, 
and  for  other  purposes  chargeable  therein,  according  to  law,  dated  the  ■25th  day  of 
November,  1839.  was  duly  made,  allowed,  and  published  as  aforesaid;  and  that  the 
said  Abraham  Ormerod,  William  Ormerod,  and  Peter  Ormerod,  are  therein  and 
thereby  assessed  at  the  sum  of  411.  7s.  6d.  as  aforesaid,  and  that  the  sum  of  91.  17s.  Id., 
parcel  of  the  said  last-mentioned  sum,  is  now  in  arrear  and  unpaid  bj'  the  said 
Abraham  Ormerod,  William  Ormerod,  and  Peter  Ormerod.  And  whereas  it  hath 
now  also  been  proved  unto  us,  the  said  justices,  in  the  presence  and  hearing  of  the 
said  attorney  [370]  of  Abraham  Ormerod,  William  Ormerod,  and  Peter  Ormerod, 
that  the  said  last-mentioned  sum  of  91.  17s.  Id.  hath  been  duly  demanded  of  the  said 
Abraham  Ormerod,  William  Ormerod,  and  Peter  Ormerod,  but  they  have  not  paid, 
and  have  refused  and  still  refuse  to  pay  the  same,  and  the  said  Abraham  Ormerod, 
William  Ormerod,  and  Peter  Ormerod,  have  not,  nor  hath  any  of  them,  by  their 
attorney  as  aforesaid,  or  otherwise,  shewn  unto  us  any  sufficient  cause  for  not  paying 
the  same  :  these  are  therefore,  in  her  Majesty's  name,  to  command  and  require  you 
forthwith  to  make  distress  of  the  goods  and  chattels  of  the  said  Abraham  Ormerod, 
William  Ormerod,  and  Peter  Ormerod,  for  the  sum  of  91.  17s.  Id.,  and  if  within  the 
space  of  four  days  next  after  such  distress  by  you  taken,  the  last^mentioned  sum, 
together  with  the  reasonable  charges  of  taking  and  keeping  the  said  distress,  shall  not 
be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  Ijy  you  distrained,  and 
out  of  the  money  arising  by  such  sale  that  you  retain  the  said  sum  of  91.  I7s.  Id.  and 
also  the  reasonable  charges  of  taking,  keeping,  and  selling  the  said  distress,  rendering 
to  the  said  Abraham  Ormerod,  William  Ormerod,  and  Peter  Ormerod,  the  overplus 
(if  any)  upon  demand  ;  and  if  no  such  distress  can  be  found,  that  then  you  certify 
the  same  unto  us,  to  the  end  that  such  further  proceedings  may  be  had  therein  as  to 
law  doth  appertain.  Given  under  our  hands  and  seals,  at  Kochdale,  in  the  said 
county  of  Lancaster,  the  iSth  day  of  March,  A.D.  1845. 

"William  Chadwick  (L.S.). 

"Geokge  Ashworth  (Ij.S.)." 

The  counsel  for  the  plaintiffs  contended  that  they  were  entitled  to  a  verdict,  on 
the  following  grounds  : — First,  that  there  had  been  no  sufficient  publication  of  the 
rates  within  the  statute  1  Vict.  c.  45,  which  required  that  the  notice  should  have  been 
affixed  to  all  the  doors  of  the  chapel,  church,  and  school-house ;  secondl_v,  that  the 
wai'rants  were  [371]  bad  ;  1,  because  they  described  the  rate  as  made  on  a  wrong 
day  ;  and  2,  because  the  refusal  of  the  plaintiff's  to  pay  the  rate  was  not  therein 
alleged  to  have  been  proved  before  the  defendants  on  oath.  The  learned  judge 
reserved  these  points  for  the  consideration  of  the  Court,  and  under  his  direction  a 
verdict  was  found  for  the  plaintiffs,  dam.ages  £84,  leave  being  reserved  to  the  defen- 
dants to  move  to  enter  a  nonsuit,  or  a  verdict  for  them. 

In  last  Michaelmas  term,  Martin  obtained  a  rule  nisi  accordingly ;  against  which, 
in  the  same  term  (Nov.  12  and  13), 

Baines  and  Hall  shewed  cause.  The  first  and  main  question  in  this  case  is,  what 
is  to  be  deemed,  since  the  1  Vict.  c.  45,  a  sufficient  publication  of  a  poor-rate.  Before 
that  statute,  oral  publication  during  the  performance  of  divine  service  was  required 
by  several  statutes.  The  17  Geo.  2,  c.  3,  s  1,  enacts,  that  "  the  chuich wardens  and 
overseers,  or  other  persons  .authorised  to  take  care  of  the  poor,  shall  cause  public 
notice  to  be  given  in  the  church  of  ever}'  rate  for  the  relief  of  the  poor  allowed  by  the 
justices,  the  next  Sunday  after  such  allowance  ;  and  no  rate  shall  be  reputed  sufficient, 
so  as  to  collect  the  same,  unless  such  notice  shall  have  been  given."  By  such  a  mode 
of  publication  every  parishioner  might  have  notice  of  the  making  of  the  rate.  And 
if  that  direction  were  not  complied  with,  the  rate  became  a  mere  nullity :  Rex  v. 
Neu'camb  (4  T.  R.  368),  Sibbald  v.  Roderick  (11  Ad.  &  E.  38).  The  new  mode  of 
publication,  directed  by  the  statute  of  Victoria,  is  expressly  stated  to  be  in  substitution 
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of  the  fuinier  mode,  anil  wiis  intended  to  insure  at  least  as  extensive  a  pnlilicity.  The 
words  of  section  2  are,  that  all  proclamations  and  notices  which  under  the  former  law 
were  made  or  given  in  churches  or  chapels,  during  or  after  divine  service,  shall  he 
reduced  [372]  into  writing,  and  copies  thereof  shall,  "previously  to  the  commencement 
of  divine  service,  on  the  several  days  on  which  such  ])roclamatioiis  or  notices  have 
heretofore  lieen  made  or  given  in  the  church  or  chapel  of  any  parish  or  place,  or  at 
the  door  of  any  church  or  chapel,  be  affixed  on  or  near  the  doors  of  all  the  churches 
and  chapels  within  such  parish  or  place."  Under  this  enactment,  it  is  submitted  that 
the  notices  ought  in  this  case  to  have  been  put  up  on  all  the  doors  of  the  church,  and 
also  of  the  chapel  and  school-house.  Such  a  construction  appears  to  be  favoured  by 
the  case  of  liegina  v.  iriii/ip  (4  Q.  B.  141).  Coleridge,  J.,  there  observes,  in  the  course 
of  the  argument,  that  the  intention  of  the  legi-slature  was  by  this  act  to  extend  the 
publicity  of  the  rates  beyond  the  limits  provided  for  by  the  former  law.  In  the  first 
place,  tile  notice  should  have  been  atHxed  on  both  the  outer  doois  of  the  new  church, 
through  both  of  which  the  congregation  enter  and  leave  the  church  at  the  time  of 
divine  service  ;  otherwise  some  of  the  congregation  will  not  have  that  information 
which  under  the  former  mode  of  publication  in  the  chia-ch  the  whole  of  them  had. 
[Parke,  B.  The  other  side  will  say  "the  doors"  in  this  section  mean  the  principal 
doors.]  That  construction  appears  to  be  inconsistent  with  the  object  of  the  act,  and 
also  with  the  3rd  section,  which  requires  in  terms  that  notices  of  holding  vestries, 
when  signed  as  therein  directed,  shall  be  affixed  "on  or  near  to  the  principal  door" 
of  the  church  or  chapel.  But  the  words  of  sect.  2, — "the  doors  of  all  the  churches 
and  chapels," — are  properly  and  logically  construed  to  mean  all  the  doors.  When 
you  use  the  definite  article  and  the  plural  noun,  it  includes  all  the  individuals  of  the 
class  mentioned.  The  stat.  -SI  Eliz.  c.  3,  expressly  i-equires  a  proclamation  of  outlawry, 
immediately  after  divine  service,  at  "  the  most  usual  dooi-."  The  most  usual  door  is 
not  necessary  the  [373]  piiiicipal  door;  the  legislature,  therefore,  here  recognizes  a 
distinction  between  the  principal  door  and  the  door.  [Alderson,  B.  What  is  the 
distinction  between  the  principal  door  and  the  most  usual  door?  Kolfe,  B.  Does  the 
"  principal"  door  mean  principal  in  point  of  architecture  or  of  user  !]  It  means  that 
which  the  architect  would  call  the  principal  door ;  the  architecture  is  ])crmanent,  the 
user  varies.  L!ut  all  difficulty  on  this  point  is  olniated  by  the  construction  which 
requires  the  notice  to  be  affixed  on  all  the  doors.  [Parke,  B.  The  reason  of  the 
language  used  in  sect.  3  is,  that  that  section  applies  only  to  the  Vestry  Act,  where 
the  "principal  door"  is  spoken  of.l  The  legislature  meant  that  every  inhabitant, 
resorting  to  his  pari.sh  church,  should  have  an  opportvuiity  of  knowing  that  the  rate 
was  made. 

The  next  question  is,  what  were  the  'churches  and  chapels"  upon  which,  in  this 
ease,  the  rate  ought  to  have  been  published.  Now  there  was  evidence  that  the  old 
chapel,  though  disused  for  the  celebration  of  divine  service,  is  still  used  for  the 
performance  of  baptisms  and  bin'ials,  and  for  the  holding  of  parochial  meetings. 
As  long  as  it  is  a  chapel,  and  used  as  such,  it  is  within  the  act  of  Parliament. 
Nothing  that  has  been  done  has  made  it  cease  to  be  a  chapel.  The  consecration  of 
the  new  chm-ch  ccrtainlv  does  not  The  eelel)ration  of  divine  service  may  at  any  time 
be  resumed  in  it.  [  Uol'fe,  B.  What  do  you  call  a  "  church  or  chapel !"]  A  building 
which  has  been  consecrated  according  to  the  rites  and  ceremonies  of  the  chinch  of 
England.  [Alder.son,  H.  .Su[jpo.se  it  a  church  in  ruins  beside  a  new  one  I'J  That  has 
ceased  to  be  a  church  for  all  purposes.  [Rolfe,  li  No,  only  for  the  purposes  of 
divine  worship.]  This  is  the  church  in  which,  according  to  the  evidence,  the 
parishioners  have,  down  to  the  present  time,  been  wont  to  assemble  for  parochial 
purposes.  Again,  the  school-house,  though  not  licensed  or  consecrated,  is  brought 
within  the  act  by  the  circumstance  of  divine  service  being  [374]  performed  there 
according  to  the  rites  of  the  church  of  England. 

Thirdly,  the  allegation  in  the  warrant," of  the  proof  of  the  plaintitis'  refusal  to  pay 
tlie  rates,  is  insutlicient,  not  stating  it  to  have  been  proved  on  oath,  l)Ut  only  that  it 
was  "duly  proved."  This  wairant  operates  <is  a  conviction,  not  as  a  mere  order,  and 
ought  to  have  all  the  certainty  which  is  required  in  convictions:  and  a  deman<l  of 
paymfcnt  and  refusal  to  pay  is  clearly  necessary  to  lie  proved,  in  order  to  justify  the 
issuing  of  the  warrant.  That  must  of  course  be  proved  Ijy  examination  upon  oath, 
and  it  must  be  so  stated  in  the  warrant.  And  the  sUtemotit  that  the  fact  was  "duly 
proved "  is  not  eqiiivalenl  to  this.     On  this  point  they  cited  Tiacai/  v.   Talbol  (2  Salk. 
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532),  Rex  v.  Chandler  (Lord  Raym.  545),  Ex -parte  AUridge  (2  B.  &  C.  600),  Rex  v.  Croke 
(Cowp.  26),  Ex  parte  Jones  (1  New  Sess.  Cas.  3),  In  re  Tordoff  (id.  171), //i  re  Grey 
(2  Dowl.  &  L.  539),  Ex  parte  Fuller  (1  New  Sess.  Cas.  284),  Regina  v.  IFroth  (2  Dowl. 
&  L.  729),  Reginn  v.  Lems  (1  Dowl.  &  L.  822),  Coster  v.  JFilson  (3  M.  &  W.  411). 

The  other  objection  to  the  warrant  is,  that  the  date  of  the  rate  is  misdeseribed  in  it. 
There  is  no  such  rate  as  that  wbioh  is  stated  in  it,  namely,  a  rate  made  on  the  25th 
of  November  1839.  The  date  of  the  rate  is  a  necessary  part  of  it.  The  form  given 
in  the  appendix  to  the  Parochial  Assessment  Act,  6  &  7  Will.  4,  c.  96,  is  "An 
Assessment,  &c.  made  this  30th  day  of  March,  in  the  year  of  our  Lord,"  &e.  The 
date  of  the  rate  is  the  time  when  it  was  made,  not  when  it  was  allowed  :  allowance 
and  publication  are  two  other  acts  distinct  from  the  making.  The  date,  therefore, 
being  material,  and  being  part  of  a  written  instrument,  ought  to  be  truly  stated. 
Such  is  the  rule  even  in  civil  pleadings  ;  it  cannot  be  less  stringent  in  a  [375]  warrant 
of  distress.  [Parke,  B.  The  question  is,  whether  the  rate  is  not  sufficiently  described 
so'that  there  could  be  no  mistake  about  it.  It  is  not  a  question  of  variance.  Striking 
out  all  about  the  25th  of  November,  there  is  quite  a  sufficient  description  of  the  rate. 
It  is  a  case  of  falsa  demonstratio  quae  non  nocet.  Alderson,  B.  With  respect  to  the 
question  about  the  doors,  I  find  that,  according  to  a  note  of  the  reporter  to  the  case  of 
Regina  v.  Marriott  (12  Ad,  &  Ell.  779),  the  question  as  to  the  necessity  of  fixing 
the  notices  on  all  the  doors  of  the  church  was  decided  in  that  case.  Notwithstanding 
this  very  objection,  a  mandamus  issued  to  compel  the  justices  to  issue  their  warrant 
of  distress.     Pollock,  C.  B.     That  authority  disposes  of  that  part  of  the  case.] 

Martin  and  Addison,  in  support  of  the  rule.  In  substance  two  points  have  been 
made  on  the  other  side  ;  the  first  on  the  validity  of  the  rate,  the  second  on  the  form 
of  the  warrant.  As  to  the  rate,  three  defects  are  alleged  ;  first,  that  it  should  have 
been  published  on  all  the  doors  of  the  church  ;  secondly,  that  it  should  have  been 
published  on  the  old  chapel  ;  and  thirdly,  that  it  should  have  been  published  on  the 
school-house.  The  first  is  disposed  of  by  the  ease  of  Regina  v.  Marriott.  With 
respect  to  the  second,  the  words  of  the  1  Vict.  c.  45,  s.  2,  "  previously  to  the  commence- 
ment of  divine  service,"  shew  clearly  the  meaning  of  the  legislature,with  reference 
to  its  object.  It  is  plain  that  the  intention  was  the  notice  should  be  published  at  the 
same  place  at  which  divine  service  was  ordinarly  celebrated.  In  point  of  fact,  there 
was  in  this  case  a  complete  substitution  of  the  new  church  for  the  old  chapel  for  all 
ordinary  ecclesiastical  purposes.  But  it  is  not  necessai-y  to  enter  into  those  facts, 
for  it  is  clear  that  the  true  meaning  of  the  statute  of  Victoria  is,  that  the  church  on 
or  near  the  door  of  which  the  notice  is  to  be  affixed  is  the  church  at  which,  during 
divine  service,  the  notice  was  befoi'e  read.  [376]  The  difterence  of  phiaseology  in 
the  2nd  and  3rd  sections  is  at  once  explained  by  their  containing  recitals  of  different 
statutes  with  dift'erent  words.  [Paike,  B.  Sureh'  the  justices  are  to  take  things 
as  they  are  de  facto.  Suppose  the  church  had  opened  without  being  legally  consecrated, 
is  it  therefore  to  be  a  bad  publication  of  the  rate  ?] 

Secondly,  as  to  the  form  of  the  warrant.  There  are  no  words  in  the  stat.  43  Eliz. 
c.  2,  s.  4,  which  expressly  or  impliedlj'  require  that  all  the  evidence  of  the  facts  shall 
be  given  upon  oath.  Suppose  the  party  came  in  and  admitted  them  all — or  the  facts 
were  on  record — it  could  not  then  be  necessary.  It  clearly  is  not  necessary  so  to 
state,  unless  the  statute  on  which  the  proceedings  are  founded  requires  it;  Hasten  v. 
Carew  (3  B.  &  C.  649).  But,  if  it  be  necessary,  it  sufficiently  appears  here  that  the 
justices  did  act  upon  oath.  The  words  of  the  warrant  cannot  be  satisfied  but  by 
supposing  that  the  fact  was  proved  in  a  legal  manner ;  that  is,  by  oath,  if  an  oath  l)e 
necessary:  Rex  v.  Lvffe  (8  East,  193).  [Parke,  B.  If  this  is  a  conviction,  all  the 
evidence  should  be  set  out.]  It  is  not  a  conviction,  but  a  warrant  of  distress, ^a  mere 
order, — and  the  evidence  is  not  set  out  in  any  form  of  such  a  warrant  which  has  ever 
been  given.  It  is  not  to  be  assumed  that  judicial  officers  will  act  contrary  to  law. 
Ex  parte  Aldridge  was  the  case  of  a  conviction  on  the  3  Geo.  4,  c.  110,  which  expressly 
requires  proof  on  oath  :  and  the  same  observation  applies  to  most,  if  not  all,  of  the 
cases  cited  on  the  other  side.  With  respect  to  the  ca.se  of  Regina  v.  JTroth,  which 
was  the  decision  of  a  single  judge,  that  appears  to  be  overruled  by  Regina  v.  King's 
Lynn  (15  Law  J.,  N.  S.,  M.  C,  93).  Thev  cited  also  Rex  v.  Fisherton  Delarnm-e 
(Sess.  Ca.  45). 

Pollock,  C.  B.  The  last  point  is  one  of  considerable  importance,  and  the  Court 
will  take  time  to  consider  upon  it. 
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Cur.  adv.  viilt. 

[377]  The  judgment  of  the  Court  was  now  pronounced  by 

Pollock,  C.  B.  In  this  case,  which  was  argued  before  my  Brothers  Parke, 
Alderson,  Kolfe,  and  myself,  during  the  last  term,  upon  a  rule  to  enter  a  verdict  for 
the  defendants,  on  points  reserved  by  my  Brother  Coleridge,  the  facts  necessary  to  be 
stated  were  these  : — This  was  an  action  of  trespass,  brought  against  the  churchwardens 
and  overseers  of  the  township  of  Todmorden,  for  seizing  the  plaintitt's'  goods  under 
four  warrants  of  distress  for  poors'  rates,  all  in  the  same  form,  and  there  is  no  occasion 
to  notice  more  than  one  of  them.  The  plaintiff's'  case  was,  first,  that  the  rate  was 
invalid,  and  secondly,  that  the  warrant  was  void.  The  objection  to  the  rate  was,  that 
it  was  not  duly  published  on  the  first  Sunday  after  its  allowance,  and  was  therefore 
void.  On  that  Sunday  the  written  notice  of  the  allowance  was  placed  on  the  principal 
or  most  usual  door  of  the  church  at  Todmorden.  There  was  another  door,  on  which 
no  notice  was  placed.  There  had  also  been,  prior  to  the  year  1832,  a  public  chapel 
in  a  hamlet  of  the  same  township,  which,  on  the  consecration  of  the  before-mentioned 
church  in  that  year,  ceased  to  have  divine  service  performed  in  it.  Its  galleries  were 
removed,  but  its  pews  were  left  behind,  and  occasionally  burials  took  place  in  the 
churchyard,  and  christenings  in  the  church,  when  convenient  to  the  clergyman,  and 
parochial  meetings  were  held  there,  its  situation  being  convenient  for  the  inhabitants 
of  the  whole  township ;  but,  by  order  of  the  commissioners  for  building  churches,  the 
emoluments  of  the  chapel  were  transferred  to  the  incumbent  of  the  new  church  about 
the  time  of  its  consecration.  It  appeared,  also,  that  in  the  hamlet  of  Walsden  (part 
of  the  township)  there  was  a  school-house,  in  which  service  was  celelirated  on  Sundays 
by  a  regulai'  minister  of  the  church  of  England,  and  that  there  were  some  chapels  of 
dissenters  from  the  church  of  England,  duly  licensed,  in  the  township.  The  notice  of 
the  allowance  of  the  rate  was  not  placed  on  [378]  any  of  the  doors  of  either  the  old 
chapel,  or  of  the  school-house,  or  of  any  dissenters'  chapel.  Under  these  circumstances, 
it  was  contended  that  the  notice  was  not  given  in  conformity  with  the  provisions  of 
1  Vict.  c.  45,  which  substitutes  a  written  notice  for  the  publication  of  the  rate  reipiircd 
by  1 7  Geo.  2,  c.  3,  for  two  reasons ;  first,  because  it  was  not  fixed  to  all  the  doors  of 
the  new  church  ;  secondly,  because  it  was  not  fixed  on  any  door  of  the  old  chapel  or 
school-house.  It  was  not  urged,  nor  could  it  be  with  success,  that  the  notice  ought 
to  have  been  posted  on  the  doors  of  dissenters'  chapels. 

We  are  all  of  opinion  that  the  objection  to  the  notice  ought  not  to  prevail. 

The  statute  1  Vict.  c.  4-5,  was  pas.sed  for  the  purpose  of  preventing  the  interruption 
of  divine  worship  by  notices  of  a  secular  character,  and  giving  an  equivalent  in  the 
shape  of  a  written  advertisement  on  the  fabric  of  the  church,  where  it  would  bo  likely 
to  be  observed. 

The  1st  section  thereof  enacts,  "that  so  much  of  the  58  (4eo.  3,  c.  19,  as  directs 
the  publication  of  such  notices  to  be  made  in  the  parish  church  or  chajjol  on  some 
Siniday  during  or  immediately  after  divine  service,  shall  be  and  the  same  is  hereby 
repealed  ;  and  that  from  and  after  the  1st  of  January  next,  no  proclamation  or  other 
pul)lic  notice  for  a  vestry  meeting,  or  any  other  matter,  shall  be  made  or  given  in  any 
church  or  chapel  during  or  after  divine  service,  or  at  the  door  of  any  church  or  chapel 
at  the  conclusion  of  divine  service."  Section  2  enacts,  "that  all  proclamations  or 
notices,  which  utider  or  by  virtue  of  any  law  or  statute,  or  by  custom  or  otherwise, 
have  been  herelofoi-e  made  or  given  in  churches  or  chapels,  during  or  after  divine 
service,  shall  be  reduced  into  writing,  and  copies  thereof,  either  in  writing  or  in  print, 
or  partly  in  writing  and  partly  in  print,  shall,  previously  to  the  commencement  of 
divine  service  on  the  several  days  on  which  such  proclamations  of  notices  have  hereto- 
fore been  made  or  given  in  the  church  [379]  or  chapel  of  any  parish  or  place,  or  at 
the  door  of  any  chuich  or  chapel,  l)e  affixed  on  or  near  to  the  doors  of  all  the  churches 
and  chapels  within  such  parish  or  place  ;  and  such  notices,  when  so  affixed,  shall  be 
in  lieu  of  and  as  a  substitution  for  the  several  proclamations  and  notices  so  heretofore 
given  as  aforesaid,  and  shall  be  good,  valid,  and  efl'eetual  to  all  intents  and  purjOTses 
whatsoever."  Section  3  enacts,  "  that  no  such  notice  of  holding  a  vestry  shall  be 
affixed  on  the  principal  door  of  such  church  or  chapel,  unless  the  same  shall  previously 
have  been  signed  by  a  churchwarden  of  the  church  or  chapel,  or  by  the  rector,  vioar, 
or  curate  of  such  parish,  or  by  an  overseer  of  the  poor  of  such  parish,  but  that  every 
such  notice  so  signed  shall  be  affixed  on  or  near  to  the  piincipal  door  of  such  church 
or  chapel." 
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The  first  question  arises  on  the  construction  of  the  2nrl  section  of  the  1  Vict.  c.  4-5  ; 
whether  the  word  "  doors  "  is  to  be  read  as  meaning  all  the  churches  and  chapels,  or 
only  the  door  of  every  church  and  the  door  of  every  chapel,  referendo  .singulo  singulis, 
the  word  "door"  being  used  in  the  sense  of  the  most  usual  door.  Each  construction 
is  equally  consistent  with  the  woids  of  the  sentence,  but  we  think  that  the  latter 
ought  to  prevail.  If  the  legislature  had  meant  that  anything  should  be  done  at 
more  doors  than  one  (no  previous  statute  having  required  anything  to  be  done  at 
more  than  one  door)  they  would  have  so  expressly  provided,  by  using  the  word  "all  "  ; 
and  the  context  appears  to  us  to  favour  our  construction.  The  publication  of  a  notice 
of  vestry,  required  by  the  58  Geo.  3,  c.  69,  during  divine  service,  is  repealed.  The 
written  notice  on  the  principal  door  of  the  church  is  retained,  and  no  notice  required 
on  any  other  door,  by  way  of  substitute  for  the  loss  of  the  verbal  notice  during  divine 
service.  In  this  case  it  is  clear  that  the  legislature  thought  one  written  notice  on  one 
door  sufficient.  Again,  the  statute  of  31  Eliz.  c.  3,  requires  a  [380]  proclamation  of 
outlawry,  immediately  after  divine  service,  "  at  the  most  usual  door."  The  recital  of 
this  statute  mentions  the  word  "door"  only,  evidently  using  it  as  synonymous  with 
"  the  most  usual  door  ; "  and  the  first  section  enacts,  that  no  proclamation  shall  be 
made  at  the  door  (using  the  word  in  the  same  sense) ;  and  then  section  2  provides, 
that  on  the  days  on  which  proclamations  and  notices  have  been  heretofore  given  in  the 
church,  01-  at  the  door  of  any  chuich  or  chapel,  such  proclamations  and  notices  shall 
be  reduced  into  writing,  and  affi.xed  at  or  near  to  the  doors  of  all  the  churches  and 
chapels  within  such  parish  or  place  ;  and  the  word  " door,"  in  both  members  of  the 
section,  must  have  the  same  meaning,  and  as  in  the  former  it  clearly  means  the  most 
usual  or  principal  door,  so  it  must  be  in  the  latter.  We  therefore  think  that  all  that 
was  intended  was,  that  a  notice  should  be  placed  on  the  most  usual  door  only  of  each 
church  or  chapel.  Therefore  the  effect  of  the  statute  is  to  substitute,  for  public  verbal 
notice  in  the  parish  church,  a  public  written,  and  therefore  more  permanent  notice, 
on  the  chief  entrances  into  each  of  all  the  parochial  chapels  and  chapels  of  ease  in  the 
same  district  Whether  it  extend  to  proprietary  chapels,  or  any  private  chapels,  is 
not  necessary  to  be  determined  ;  most  probably  not. 

The  next  question  is,  whether  any  notice  was  necessary  to  be  placed  on  the 
principal  dooi'  of  the  old  chapel.  Whether  this  chapel  had  legally  ceased  to  be  such 
or  not,  so  as  to  be  incapable  of  being  again  used  for  the  purposes  of  divine  service 
without  a  fresh  consecration,  need  not  be  decided.  It  had  ceased  to  be  so  de  facto 
for  twelve  years ;  divine  service  had  not  been  celebrated  there  for  that  time,  and 
consequently  it  was  no  longer  a  church  within  the  meaning  of  the  act,  as  no  notice 
could  be  placed  on  its  principal  door  before  the  commencement  of  that  service,  as 
required  by  the  second  section.  It  is  clear  that  notice  was  not  required  [381]  to  be 
placed  on  the  door  of  the  school-house,  as  that  was  certainly  not  a  church  or  chapel. 
We  conclude,  therefoi'e,  that  the  rate  was  valid. 

It  remains  to  consider  the  validity  of  the  warrant  itself.  It  was  in  this  form.  [His 
Lordship  read  it].  One  objection  to  the  warrant  was  disposed  of  during  the  argument 
by  the  Court.  It  was  said  that  it  misrecited  the  date  of  the  rate,  which  was  made  by 
the  churchwardens  and  overseers  on  the  24th  September,  1839,  and  allowed  on  the 
2.5th  November.  Supposing  this  to  be  a  mis-recital,  the  rate  is  quite  sufficiently 
ascertained  without  the  date,  and  the  maxim  falsa  demonstratio  non  nocet  applies. 
The  other  and  more  weighty  objection  to  the  warrant  is,  that  it  does  not  state  that 
the  evidence  against  the  plaintiff  was  given  on  oath.  The  warrant  is  in  a  form  fuller 
than  that  given  in  Burn's  Justice,  edit.  1831,  by  Chitty,  and  which  latter  form  is 
probably  that  generally  adopted  and  acted  upon ;  and  though  we  must  hold  it  to  be 
bad,  if  we  were  satisfied  by  the  authorities  that  it  is  so,  we  ought  not  lightly 
to  overturn  a  long  established  form  :  licciiiM  v.  Rotherham  (2  Q.  B.  5.57).  Whenever 
the  particular  statute  requires  the  evidence  to  be  upon  oath,  such  expi'ess  enact- 
ment no  doubt  must  be  obeyed  ;  and  where  a  statute  gives  authority  to  magistrates 
to  hear  and  determine,  or  to  convict,  on  the  examination  of  witnesses,  it  is  implied 
"  that  the  examination  is  to  be  taken  as  the  law  wills,  on  oath  ; "  Dalton,  ch.  6,  s.  6, 
Paley  on  Convictions,  42  ;  and  authorities  were  cited  to  shew  that  in  convictions  the 
evidence  must  be  stated  upon  oath  :  Ex  parte  Aldridge  ;  (ther-e,  in  truth,  the  conviction 
did  not  pursue  the  statutory  form  given  by  3  Geo.  4,  c.  110,  and  was  ther'efore  clearly 
bad) ;  and  also  that  in  order's  of  commitment,  not  founded  on  a  pr'evious  conviction, 
which  were  said  to  be  themselves  "  convictions,"  the  same  statement  was  requisite : 


16M.&W.382.  REGINA    r.  GAMBLE  1237 

Ex  partf  Joiief,  coram  Williams,  J.,  (there  railed  a  conviction,  under  [382]  4  Geo.  4, 
c.  34,  s.  3) :  In  re  Grey,  on  the  same  statute,  coram  Patteson,  J.  ;  h'eyina  v.  Lenis, 
coram  Williams,  J.,  on  the  same  act.  In  re  Tmdoff  was  a  decision  on  a  similar 
commitment,  on  a  conviction  upon  the  same  statute,  by  the  full  Court,  but  on  a 
different  point.  On  the  other  hand,  in  orders  (not  being  convictions),  the  same  strict- 
ness ha.s  not  been  held  necessary.  In  a  very  early  case.  Rex  v.  Fi<]ierton  Delamwe,  an 
order,  "upon  due  consideration,"  was  held  to  be  well,  for  it  implied  a  "due  examina- 
tion," which  was  clearly  admitted  to  be  good.  So,  in  Rrx  v.  Lvffc,  whore  an  order  of 
filiation,  stating  that  it  was  made  on  oath  of  the  wife  and  otherwise,  was  heUl  good. 
So,  in  the  case  of  llegina  v.  King's  Li/nn,  my  brother  {'oleridge,  in  the  Hail  Court,  held 
an  order  of  removal  good,  notwithstanding  a  similai-  objection.  I'here  is,  it  is  true,  a 
contrary  decision  by  my  brother  Wightraan,  Jicf/hia  v.  The  Jiixticcs  of  Uuckinijlmmshirc, 
as  to  an  order  of  filiation  ;  but  Ri-x  v.  Lttffe  was  not  cited,  and  Coleridge,  J.,  is  leported 
to  have  said,  in  liegina  v.  King's  Lynn  (15  Law  J.  Rep.,  N.  S.,  M.  C,  93),  that  if  that 
case  had  been  brought  before  my  brother  Wightman,  he  would  not  have  decided 
against  it.  The  result,  therefore,  of  the  cases  appears  to  be,  that  in  orders,  properly 
so  called,  no  statement  need  be  made  that  the  evidence  was  on  oath,  but  in  convictions, 
and  commitments  which  incorporate  convictions,  and  are  treated  as  such,  it  must  be  so 
stated.  Whether  it  might  not  have  been  as  well  held  that  less  strictness  than  this 
should  be  necessary  in  convictions,  and  that  it  should  be  sufficient  to  state  that  the 
evidence  was  given  in  due  manner,  which  would  include  evidence  on  oath,  or  atlirmation, 
or  by  records,  or  by  any  other  instrument  of  evidence,  we  need  not  now  inquire.  The 
point  for  us  to  decide  is,  whether  it  is  necessary  in  a  warrant  of  distress  for  a  poor-rate. 
The  granting  such  warrant  is  a  judicial  matter  ;  the  magistrate  has  to  decide,  as  judge, 
whethei'  it  ought  to  be  issued  or  not ;  Harper  v.  [383]  Can-  (7  T.  R.  270) ;  though  his 
jurisdiction  to  decide  that  question  depends  upon  two  conditions  ;  first,  that  there  is  a 
valid  rate  ;  .second,  that  the  party  being  rated  be  an  occupier  in  the  district.  But  the 
statute  43  Eliz.  c.  2,  does  not  require,  expressly  or  impliedly,  that  any  formal  record 
of  conviction  should  be  drawn  up,  nor  is  any  such  prepared  in  practice,  nor  does  the 
warrant  on  the  face  of  it  appear  to  be  meant  to  be  a  conviction,  as  in  some  of  the  cases 
referred  to ;  and  therefore  we  do  not  think  that  the  decisions  apply  to  it.  It  ought, 
however,  to  appear  upon  it  by  express  statement  or  reasonable  intendment,  that  the 
authority,  which  is  out  of  the  course  of  common  law,  has  been  pursued  :  so,  indeed,  it 
must  appear  upon  any  order  made  in  pursuance  of  a  statute  ;  so  on  a  warrant  of 
commitment,  not  being  in  the  nature  of  a  conviction,  it  must  appear  either  on  the  face 
of  it,  or  by  an  order  to  which  it  refers:  Coskr  v.  Il'ilsoii  (3  M.  &  W.  411).  It  is 
admitted  by  the  learned  counsel  for  the  plaintifi's,  that  there  is  no  case  in  which  a 
warrant  of  distress  has  been  held  bafl  on  such  an  objection  ;  and  not  being,  therefore, 
bound  by  authority,  and  thinking  that  the  same  strictness  ought  not  to  jjrev.iil  as  in 
convictions,  and  that  the  authority  of  the  magistrate  and  the  due  form  of  proceeding 
do  sufficiently  appear  on  the  warrant,  we  think  that  it  was  good,  and  that  the  defendants 
are  entitled  to  a  verdict. 

The  rule,  therefore,  must  be  made  absolute. 

Rule  absolute. 

[384]  HEftiNA  V.  Gamble.  Jan.  28,  1847.— By  7  &  8  G.  4,  c.  53,  s.  82,  the  officer  of 
exci.se  proceeding  by  information  for  any  oH'ence  against  that  act,  as  well  as  any 
party  aggrieved  by  the  decision  of  justices  .uljudging  on  such  an  information,  may 
appeal  to  the  quarter  sessions,  on  giving  the  notices  of  appeal  pointed  out  by  the 
act.  By  s.  84,  the  quarter  sessions  arc  to  rehear  upon  oath,  and  to  re-examine  the 
same  witnesses,  and  to  reconsider  the  -same  evidence  and  the  merits  of  the  case, 
wheiever  the  original  judgment  .ippealed  against  shall  have  been  given,  and  shall 
not  examine  any  evidence,  or  any  witness  or  witnesses,  other  than  or  ditlerent 
from  the  evidence  of  the  witness  or  witnesses  which  and  who  shall  have  been 
examined  before  the  justices  at  the  hearing  of  the  information  on  which  the 
original  judgment  shall  have  been  given,  and  may  reverse  or  confirm  in  whole  or 
in  part  the  judtjmcnt  appealed  against,  or  give  such  new  or  ditlerent  judgment  as 
in  their  discretion  thev  think  fit.— An  information  on  this  act  contained  four 
counts.  The  justices  convicted  on  the  fourth,  and  acquitted  on  the  others.  The 
defendant  gave  notice  of  appeal  from  the  judgment  to  the  quarter  sessions,  but 
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the  officer  prosecutiug  on  the  part  of  the  Crown  gave  no  notice  of  appeal  against 
the  judgment  of  acquittal  on  the  first  three  counts  : — Held,  that  the  defendant's 
notice  of  appeal  was  limited  to  the  judgment  of  the  convicting  justices  on  the 
fourth  count,  and  that  if,  on  the  hearing,  the  court  of  appeal  was  of  opinion  that 
that  count  was  not  sustained  by  the  evidence  adduced,  but  that  the  second  count 
was,  the  judgment  must  be  altogether  for  the  defendant. — It  appeared  on  affidavit, 
that  the  court  of  appeal,  constituted  by  7  &  8  Geo.  4,  c.  53,  s.  82,  suspended  its 
judgment,  and  stated  a  special  case  for  the  opinion  of  the  Court  of  Exchequer, 
under  s.  84  : — Held,  that  no  certiorari  was  requisite  to  enable  that  court  to  give 
its  direction  on  the  special  case. — The  original  distinction  of  grand  and  petty 
larceny  made  it  necessary  in  indictments  for  larcenj'  to  allege  the  value  of  the 
chattel  stolen,  in  order  to  allot  the  punishment ;  but  whether,  in  an  information 
for  offering  a  country  bank-note  to  an  excise  officer,  by  way  of  bribe,  the  value  of 
it  need  be  stated,  quaere. 

[S.  C.  16  L.  J.  M.  C.  149.] 

On  appeal  against  a  conviction  by  three  of  her  Majesty's  justices  of  the  peace  for 
the  borough  of  Leeds,  in  the  county  of  York,  which  came  on  to  be  tried  at  the  quarter 
sessions  of  the  peace  for  the  said  borough,  held  on  the  31st  December,  184-0,  before 
T.  F.  Ellis,  Esq.,  recorder  of  the  said  borough  ;  the  said  recorder  quashed  the  said 
conviction,  and  reversed  the  judgment  of  the  said  justices  on  the  fourth  count  of  the 
information  in  the  said  conviction  set  forth,  subject  to  the  opinion  and  direction  of  the 
Court  of  Exchequer  on  the  following  case  : — 

On  the  26th  September,  184-5,  J.  Bedford,  one  of  her  Majesty's  officers  of  excise, 
exhibited  an  information  against  S.  G.  Gamble,  before  a  justice  of  peace  for  the  said 
borough  of  Leeds,  in  the  county  of  York,  a  copy  of  which  information  is  set  forth, 
according  to  the  tenor  thereof,  in  the  schedule  hei'cunto  annexed,  and  is  therein  marked 
with  the  [385]  letter  [A.].(rt)  On  the  13th  October,  184-5,  three  justices  of  the  peace 
for  the  said  borough  convicted  the  said  S.  G.  Gamble  of  the  offence  charged  on  him  by 
the  fourth  count  of  the  said  information,  and  did  adjudge  that  the  said  S.  G.  Gamble 
had  forfeited  for  his  said  offence  the  sum  of  £500,  which  the  said  last>mentioued 
justices  did  then  mitigate  to  the  sum  of  £152;  and  the  said  last-mentioned  justices 
did  then  adjudge  that  the  said  S.  G.  Gamble  was  not  guilty  of  the  several  offences 
charged  upon  him  in  and  by  the  first,  second,  and  thiid  counts  of  the  said  information, 
and  did  then  acquit  him  thereof  accordingly  ;  the  record  of  which  said  judgment  and 
conviction,  as  amended  by  the  said  court  of  quarter  sessions,  in  manner  hereinafter  set 
forth,  is  contained  in  the  schedule  hereunto  annexed,  and  is  therein  marked  with  the 
letter  [B.].(hy 

At  and  immediately  upon  the  giving  of  the  said  judgment,  the  said  S.  G.  Gamble 
gave  notice,  in  writing,  of  appeal  from  the  said  judgment  to  the  general  quarter  sessions 
of  the  peace  for  the  said  borough  next  after  the  expiration  of  twenty  days  from  the 
giving  of  such  judgment,  which  said  notice  is  set  forth,  according  to  the  tenor  thereof, 
in  the  schedule  hereunto  annexed,  and  is  therein  marked  with  the  letter  [C.].{c) 

On  the  trial  of  the  appeal,  it  was  proved  that  the  said  information  was  exhibited 
on  the  26th  September,  1845,  and  within  four  calendar  months  next  after  the  acts  of 
bribery  relied  on  by  the  respondent  as  proving  the  several  oliences  charged  in  and  by 
the  said  information  were  committed.  The  counsel  for  the  appellant  thereupon 
objected  [386]  that  the  conviction  was  bad  upon  the  face  thereof,  for  not  shewing 
with  sufficient  certainty  that  the  information  on  which  such  conviction  was  founded 
was  exhibited  within  four  calendar  months  next  after  the  offences  charged  therein  had 
been  committed  (4  &  5  VV.  4,  c.  51,  s.  19).  The  recorder  overruled  the  objection, (6)^ 
but  nevertheless,  at  the  request  of  the  counsel  for  the  respondent,  amended  the  said 

(a)  This  information  appears  in  the  record  of  the  conviction. 

(hy  This  record  follows  the  case. 

(c)  Two  notices  of  appeal  were  given ;  one  to  the  clerk  of  the  peace,  the  other  to 
the  informant  Bedford,  under  7  &  8  G.  4,  c.  53,  ss.  82,  83,  and  4  Vict.  c.  20,  s.  30 ;  but 
they  need  not  be  here  stated. 

(i)2  Harding  v.  Stokes,  2  M.  &  W.  233 ;  Tyr.  &  Gr.  599,  ace.  See  also  11  M.  &  W. 
277;  R.  V.  Brown,  M.  &  M.  163.  Also  per  Parker,  C.  J.,  R.  v.  Rawlinsm,  Gilbert's 
Cases  in  Law  and  Equity,  242. 
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conviction  in  that  Kebalf  (see  7  &  8  G.  4,  c.  53,  ss.  73,  83).  Before  such  amendment 
was  made,  the  said  conviction,  so  far  as  the  same  is  material  to  the  present  question, 
was  as  follows,  that  is  to  say  : — "  Be  it  remembered,  that  on  the  26th  day  of  September, 
A.D.  18-15,  and  within  four  calendar  months  after  each  of  the  several  offences  hereinafter 
charged  had  been,  and  were  alleged  to  have  been  committed  respectively,  one  Joseph 
Bedford,  of  Leeds,  in  the  borough  of  Leeds,  in  the  county  of  York,  being  one  of  her 
majesty's  officers  of  excise,  personally  came,  at  Leeds,  in  the  borough  of  Leeds,  in  the 
county  of  York,  before  W.  Pawsou,  Esq.,  one  of  her  majesty's  justices  of  the  peace  for 
the  .said  borough  of  Leeds,  wherein  the  offences  hereinafter  charged  were  committed, 
and  as  well  for  her  said  majesty  as  for  himself,  exhibited  a  certain  infoimation,  which 
same  information  was  then  and  there  exhibited  by  order  of  the  commissioners  of  excise, 
and  theieby  informed  the  said  justices,"  &c.  And  after  such  amendment  was  made, 
the  said  conviction,  so  far  as  the  same  is  material  to  the  present  question,  was  as 
follows,  that  is  to  say  : — "  Be  it  remembered,  that  on  the  26th  day  of  September,  A.D. 
1845,  and  within  four  calendar  months  next  after,(rf)  each  of  the  several  offences, 
charged  in  the  information  hereinafter  mentioned,  had  been  committed,  and  were 
[387]  therein  alleged  to  have  been  committed  respectively,  one  J.  Bedford,  of  Leeds, 
in  the  borough  of  Leeds,  in  the  county  of  York,  being  one  of  her  majesty's  officers  of 
excise,  personally  came  at  Leeds,  in  the  borough  of  Leeds,  in  the  county  of  York, 
before  William  Pawson,  Esq.,  one  of  her  majesty's  justices  of  the  peace  for  the  said 
borough  of  Leeds  wherein  the  offences  hereinafter  charged  were  committed,  and  as 
well  for  her  said  majesty  as  for  himself,  then  and  there  exhibited  a  certain  information, 
which  same  information  was  then  and  there  exhibited  by  order  of  the  commissioners 
of  excise,  and  thereby  then  and  there  informed  the  .said  justices,"  &c.  The  said 
amendment  was  made  by  the  recorder  subject  to  the  opinion  and  direction  of  the 
Court  of  Exchequer  as  to  his  power  to  make  such  amendment ;  and  if  the  said  Court 
should  be  of  opinion  that  he  had  no  such  power,  then  as  to  the  sufficiency  of  the  said 
conviction  in  the  particulars  aforesaid  before  such  amendment  was  made. 

After  the  case  for  the  respondent  was  closed,  the  recorder  found  and  adjudged 
that  the  appellant  was  not  guilty  of  the  charge  contained  in  the  fourth  count  of  the 
information.  The  counsel  for  the  respondent  thereupon  submitted  that  the  second 
count  of  the  said  information  was  proved,  and  that  the  said  recorder  ought  to  give 
judgment  upon  that  count,  inasmuch  as  the  appellant  had,  b}'  his  said  notice  herein- 
before mentioned,  given  notice  of  appeal  against  the  entire  judgment  given  b\'  the 
said  last^mentioned  justices.  The  only  judgment  which,  in  his  discretion,  the  recorder 
thought  fit  to  give  as  to  the  fourth  count  of  the  said  information,  was  to  reverse  the 
judgment  of  the  said  justices  on  the  said  fourth  count,  subject  to  the  direction  and 
opinion  of  the  Court  of  Exchequer  in  that  behalf ;  but,  in  order  to  prevent  the  case 
from  being  sent  down  to  the  sessions  to  be  reheard,  the  said  recorder  found  as  a  fact 
that  the  said  appellant  was  guilty  of  the  offence  charged  in  and  by  the  second  count 
of  the  said  information,  and  that  [388]  the  said  appellant  was  not  guilty  of  the  offences 
charged  in  and  by  the  tirst,  third,  and  fourth  counts  of  the  said  information  respectively  ; 
but  such  finding  of  the  said  recorder  was  conditional  only,  and  was  not  to  be  of  any 
force  or  validity,  unless  the  said  Court  of  Exchequer  should  be  of  opinion  that  he  ought 
to  have  given  judgment  upon  the  second  count  of  the  said  information.  The  appellant's 
counsel  contended,  that  if  any  use  were  to  be  made  of  the  said  second  count  of  the  said 
information,  such  count  was  bad  and  insufficient,  inasmuch  as  the  promissory  notes 
therein  mentioned  were  not  nor  were  either  of  them  therein  alleged  to  have  been 
unsatisfied  at  the  time  when  they  were  offered  to  J.  C.  Godfrey,  as  in  the  said  second 
count  of  the  said  information  mentioned.  The  recorder  overruled  the  objection,  subject 
to  the  opinion  and  direction  of  the  Court  of  Exchequer  in  that  behalf. 

The  points  for  the  opinion  and  direction  of  the  Court  of  Exchequer  are  as  follows, 
that  is  to  sa}' : — 

First,  if  the  said  Court  of  Exchequer  shall  be  of  opinion  that  the  said  recorder  had 
not  power  to  amend  the  said  conviction  in  manner  hereinbefore  mentioned,  and  that, 
without  such  amendment,  the  said  conviction  was  insufficient  in  law,  in  respect  of  all 
or  any  of  the  objections  to  the  same  in  that  behalf  taken  by  the  counsel  for  the  appellant 


(r/)  See  Paley  on  Convictions,  by  Deacon,  31  ;  4  &  5  W.  4,  c.  51,  s.  19  ;  7  &  8  G.  4, 
C.  53,  ss.  82,  83  ;  5  &  6  W.  4,  c   76^!  s.  105. 
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as  hereinbefore  mentioned,  then  the  order  of  sessions  is  to  stand  confirmed,  and  the 
conviction  to  be  quashed. 

Secondly,  if  the  said  Court  of  Exchequer  shall  be  of  opinion  that  the  said  recorder 
was  entitled  to  give  judgment  of  conviction  upon  the  second  count  of  the  said  informa- 
tion, then  the  order  of  sessions,  so  far  as  the  same  relates  to  the  finding  and  judgment 
of  the  said  recorder,  in  the  matters  aforesaid,  is  to  stand  and  be  as  follows,  that  is 
to  say: — "Therefore,  it  manifestly  appearing  to  the  said  court  here,  that  the  .said 
S.  G.  Gamble  is  guilty  of  the  offence  charged  upon  him  in  and  by  the  said  second 
count  of  the  said  information,  the  said  court  here  doth  convict  [389]  him  of  the  said 
offence,  in  and  by  the  said  second  count  of  the  said  information  charged  upon  him, 
and  the  said  Court  here  doth  declare  and  adjudge  that  he,  the  said  S.  G.  Gamble,  hath 
forfeited  and  lost  for  his  said  ofl'ence,  in  the  said  second  count  of  the  said  information 
charged  upon  him,  the  sum  of  £500  of  lawful  monej'  of  Great  Britain  :  And  the  said 
Court  here,  by  virtue  of  the  statute  in  that  case  made  and  provided,  doth  mitigate  and 
lessen  the  said  sum  of  £-500,  so  forfeited  and  lost  by  the  said  S.  G.  (jamble,  to  the  sum 
of  £lo'2  of  lawful  &c.,  the  said  £1 5'2,  after  deduction  therefrom  of  all  costs  and  expenses 
relating  thereto  incurred,  to  be  distributed  and  paid  according  to  the  form  of  the  statute 
in  that  case  made  and  provided  (7  &  8  Geo.  4,  c.  5.3,  s.  78).  And  the  said  Court  here 
doth  declare  and  adjudge  that  the  .said  S.  G.  Gamble  is  not  guilty  of  the  said  several 
offences  charged  upon  him,  in  and  by  the  first,  third,  and  fourth  counts  of  the  said 
information,  and  the  said  Court  here  doth  acquit  him,  the  said  S.  G.  Gamble,  thereof, 
accordingly." 

(Signed)         "  T.  F.  Ellis, 
"  Eecorder  of  the  Borough  of  Leeds." 

The  case  was  intitled,  "  In  the  Queen's  Remembrancer's  Office  ; "  and,  with  the 
information,  record  of  conviction  and  notices  of  appeal,  &c.  &c.,  referred  to  in  it,  was 
verified  by  an  affidavit  of  the  clerk  of  the  peace  of  the  borough  of  l,eeds,  intitled  The 
Queen  v.  Gamble. 

The  copy  record  of  conviction  (B.)  in  the  case  was  as  follows  : — 
Borough  of  Leeds,  in  the  County  of  York,  to  wit. — Be  it  remembered,  that  on  the 
26th  day  of  Septemljer,  in  the  year  of  our  Lord,  1845,  and  within  four  calendar 
months  next  after  each  of  the  several  offences  charged  in  the  information  thereinafter 
mentioned  had  been  committed,  and  were  [390]  therein  alleged  to  have  been  com- 
mitted, respectively,  one  Joseph  Bedford,  of  Leeds,  in  the  borough  of  Leeds,  in  the 
county  of  York,  being  one  of  her  M.ajesty's  officers  of  excise,  personally  came  at  Leeds, 
in  the  borough  of  Leeds,  in  the  county  of  York,  before  William  Pawson,  Esq.,  one  of 
her  Majesty'  s  justices  of  the  peace  for  the  said  borough  of  Leeds,  wherein  the  offences 
hereinafter  charged  wei'C  committed,  and  as  well  for  her  said  Majesty  as  for  himself, 
then  and  there  exhibited  a  certain  information,  which  same  information  was  then  and 
there  exhibited  by  order  of  the  commissioners  of  excise,  and  thei'eby  then  and  there 
informed  the  said  justice,  that  before  and  at  the  timeiof  the  committing  the  several 
ofTences  thei'einafter  mentioned,  one  Samuel  Gaunt  Gamble  was  a  maltster  and  maker 
of  malt,  and  that  the  said  S.  G.  Gamble,  after  the  5th  day  of  January,  1828,  and 
within  four  calendar  months  of  the  time  of  the  exhibiting  the  said  information  last 
past,  to  wit,  on  the  27th  day  of  May  last  past,  to  wit,  at  Kirkstall,  in  the  borough  of 
Leeds  aforesaid,  did  give  (a)  to  a  certain  officer  of  excise,  to  wit,  [391]  one  Thomas 

(a)  By  7  &  8  Geo.  4,  c.  53,  s.  12,  if  any  person  shall  directly  or  indirectly  give 
or  offer,  or  promise  to  give  to  such  commissioner  or  assistant  commissioner  of  excise, 
or  commissioner  of  appeal,  or  officer  or  person  so  employed  as  aforesaid,  any  sum  of 
money  or  other  recompense  or  reward  whatsoever,  or  shall  propose,  make,  or  enter 
into  any  collusive  agreement  with  such  commissioner,  &c.,  or  such  officer  or  person  so 
employed  as  aforesaid,  to  do  or  to  conceal,  or  to  connive  at  any  act  or  thing,  whereby 
any  of  the  pi-ovisions  of  this  act,  or  any  other  act  or  acts  of  Parliament,  relating  to 
the  revenue  of  excise,  shall  or  may  be  evaded  or  broken,  or  the  said  revenue  defrauded, 
or  to  do  or  perform,  or  to  permit  or  suffer  to  be  done  or  performed,  any  act  or  thing 
contrary  to  the  duty  of  such  commissioner  &c.,  or  such  officer  or  person  so  employed 
as  aforesaid,  or  to  neglect  or  forbear,  or  omit  to  do  or  perform  any  act  or  thing, 
belonging  or  appertaining  to  the  duty  of  such  commissioner  &c.,  or  such  officer  or 
person  so  employed  as  aforesaid  ;  eveiy  person  so  off'ending  shall,  for  ever\'  such  offence 
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Charles  Godfrey',  he  the  said  T.  C.  Godfrey,  then  and  there  being  an  officer  of  excise, 
divei's,  to  wit,  two  securities  for  sums  of  moiiev  amounting  togetlierto  the  sum  of  £'20 
of  lawful  money  of  Great  Britain,  that  is  to  say,  two  promissory  notes,  each  of  them 
for  the  payment  of  £10,  in  order  to  corrupt  and  prevail  upon  the  said  T.  C.  Godfrey, 
so  being  such  officer  of  excise  as  aforesaid,  to  neglect  and  forbear,  and  omit  to  do  and 
perform  a  certain  act  and  thing  belonging  and  appertaining  to  the  duty  of  the  said 
T.  C.  Godfrey,  as  such  officer  of  excise  as  aforesaid,  that  is  to  say,  to  neglect  and 
forbear,  and  omit,  to  report  to  the  commissioners  of  excise,  that  he,  the  said  T.  G. 
Godfrey,  so  being  such  officer  of  excise  as  aforesaid,  and  one  Thomas  Tucker,  being 
also  an  officer  of  excise,  had  on  a  certain  day,  to  wit,  on  the  Sith  day  of  May  last  past, 
at  a  certain  place,  to  wit,  at  R.,  in  the  West  Riding  of  the  county  of  York,  detected 
and  discovered  in  a  certain  couch  frame,  in  a  certain  place,  to  wit,  a  malt>house  of  him 
the  said  S.  G.  Gamble,  then  and  there,  to  wit,  on  the  day  and  3'ear  and  at  the  place 
lost  aforesjiid,  used  as  such  maltster  and  maker  of  malt  as  aforesaid,  a  certain  large 
(juantity,  to  wit,  130  bushels  of  corn,  then  and  there  making  into  malt,  so  hard,  close, 
and  compact,  as  it  could  not  have  been  unless  the  same  had  by  some  means  or  other 
been  forced  together  therein  contrary  to  the  form  of  the  statute  in  that  case  made  and 
provided  ;  the  reporting  of  such  detection  and  discovery  to  the  said  commissioners  of 
excise  being  then  and  there  an  act  lielonging  and  appertaining  to  the  dutv  of  the  said 
T.  C.  Godfrey,  as  such  officer  of  excise  as  aforesaid,  contrary  to  the  form  of  the  statute 
ill  that  case  made  and  provided  ;  (a)  whereby  and  by  force  of  the  statutes  in  that  case 
made  and  provided,  the  said  S.  G.  Gamble,  so  oflending  as  aforesaid,  had,  for  his  said 
oHence,  forfeited  and  [392]  lost  the  sum  of  £500  :  And  the  said  J.  Bedford,  who 
prosecuted  as  aforesaid,  by  the  said  information  exhibited  as  aforesaid,  further  informed 
the  said  justice,  that  the  said  S.  G.  Gamble,  after  the  said  5th  day  of  January,  1828, 
and  within  four  calendar  months  of  the  time  of  exhibiting  the  said  information  last 
past,  to  wit,  on  the  said  STth  day  of  May  last  past,  to  wit,  at  K.  aforesaid,  in  the 
borough  of  Leeds  aforesaid,  did  offer  to  give  to  a  certain  officer  of  excise,  to  wit,  to 
the  said  T.  C.  Godfrey,  then  and  there  being  an  officer  of  excise,  divers,  to  wit,  two 
sccuiities  for  sums  of  money,  amounting  together  to  the  sum  of  £20  of  lawful  money 
of  Great  Britain,  that  is  to  say,  two  promissory  notes,  each  of  them  for  the  payment 
of  £10,  (as  in  the  first  count,  from  this  place  to  the  end). 

The  third  count  charged,  that  the  defendant  did  give  to  a  certain  officer  of  excise, 
to  wit,  to  the  said  T.  C.  Godfrey,  he  the  said  T.  G.  Godfrey  then  and  there  being  an 
officer  of  excise,  a  certain  recompense  and  reward,  that  is  to  say,  divers,  to  wit,  two 
bank  notes  for  the  payment  of  divers  sums  of  money,  amounting  in  the  whole  to  a 
certain  sum  of  money,  to  wit,  the  sum  of  £20  of  lawful  money,  and  of  the  value  of  £20 
of  like  lawful  money,  in  order  to  corrupt  and  prevail  upon  the  said  T.  0.  Godfrey,  so 
being  such  officer  of  excise  as  aforesaid,  to  do  and  perform  a  certain  act  and  thing, 
contrary  to  the  duty  of  him  the  said  T.  C.  Godfrey,  as  such  officer  of  excise  ;is  afore- 
said, that  is  to  say,  to  make  a  false  and  untrue  report  to  the  commissioners  of  excise, 
touching  and  concerning  the  discovery  and  detection  by  him,  the  said  T.  C.  Godfrey, 
so  being  such  officer  of  excise  as  aforesaid,  and  one  T.  Tucker,  being  also  an  officer  of 
excise,  of  a  certain  ofleiice  against  the  laws  relating  to  her  Majesty's  revenue  of  excise, 
before  then,  to  wit,  on  the  24th  day  of  May  last  jjast,  committed  by  the  said  S.  G. 
Gamble,  such  offence,  so  by  them  the  said  T.  C.  Godfrey  and  T.  Tucker  discovered 
and  de-[393]-tected  as  last  aforesaid,  being,  that  he  the  said  S.  G.  Gamble,  so  Ijeing 
such  maltster  and  maker  of  malt  as  aforesaid,  did,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  a  certain  place,  to  wit,  at  R.,  in  the  parish  of  C,  in  the  West  Riding  of 
the  county  of  York,  tread  and  force  together  in  a  certain  couch  frame,  in  a  certain 
malt-house  of  him  the  said  8.  G.  Gamble,  by  him  the  said  S.  G.  (ramble,  then  and 
there,  10  wit,  on  the  day  and  year  and  at  the  place  last  aforesaid,  used  as  such  maltster 
and  maker  of  malt  as  aforesaid,  a  certain  other  large  ((uantity,  to  wit,  other  1:50  bushels 
of  corn,  then  and  there  making  into  mall,  contrary  to  the  form  of  the  statute  in  that 
case  made  and  provided  ;  the  truly  and  correctly  reporting  such  detection  and  ilis- 
covery  to  the  said  commissioners  of  excise  being  then  an  act  lielonging  and  appertaining 

(whether  such  sum"  of  money  or  other  recompense  or  reward,  or  promise  or  security 
for  the  same,  or  such  agreement,  be  received,  accepted,  enteied  into,  acquiesced  in, 
or  performed  or  not),  forfeit  and  lose  the  sum  of  £500. 
(a)  See  Harding  v.  Stokes,  T.  &  Gr.  599. 
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to  the  duty  of  him  the  said  T.  C.  Godfrey,  as  such  officer  of  excise  as  aforesaid,  contrary 
to  the  form  of  the  statute  in  that  case  made  and  provided  ;  whereby  and  by  force  of  the 
statute  in  that  case  made  and  provided,  the  said  S.  G.  Gamble,  so  offending  as  last  afore- 
said bad,  for  his  said  last-mentioned  ofl'ence,  forfeited  and  lost  the  further  sum  of  £500. 

The  fourth  count  charged,  that  the  defendant  did  ofl'er  to  give  to  a  certain  officer 
of  excise,  to  wit,  to  the  said  T.  C.  Godfrey,  then  and  there  being  an  officer  of  excise, 
a  certain  recompense  and  reward,  that  is  to  say,  divers,  to  wit,  two  bank  notes  for 
the  payment  of  divers  sums  of  money,  amounting  in  the  whole  to  a  certain  sum  of 
money,  to  wit,  the  sum  of  £20  of  lawful  money,  and  of  the  value  of  £"20  of  like  lawful 
money,  (as  in  third  count  to  the  end). 

The  summons  of  the  defendant  to  appear  and  plead  and  attend  the  hearing  of  the 
information  was  then  set  out,  with  allegation  of  its  service  on  the  defendant,  and  of 
his  appearance  before  the  magistrates  (named)  at  the  day  and  place  fixed  in  the 
summons.  The  conviction  then  proceeded  thus : — And  the  said  S.  G.  Gamble  having 
heard  the  charge  con-[394]-tained  in  the  said  information,  declared  he  was  not  guilty 
of  the  said  several  offences,  or  of  either  of  them :  Whereupon  we  the  said  justices  did 
proceed  to  examine  into  the  truth  of  the  charges  contained  in  the  said  information, 
and  on  the  said  13th  day  of  October,  in  the  year  aforesaid,  at  the  court-house  afore- 
said, in  Leeds  aforesaid,  in  the  said  borough  of  Leeds,  two  credible  witnesses,  to  wit, 
the  said  T.  C.  Godfrey  of  K.  aforesaid,  in  the  borough  of  Leeds  aforesaid,  supervisor 
and  ofticei-  of  excise,  and  the  said  T.  Tucker  of  P.,  in  the  west  riding  of  the  county 
of  York  aforesaid,  officer  of  excise,  upon  the  several  and  respective  oaths  to  them  now 
duly  administered  by  and  sworn  before  us  the  said  last-mentioned  justices,  in  the 
presence  of  the  said  S.  G.  Gamble  and  of  the  said  J.  Bedford,  severally  and  respectively 
depose  and  say  of  and  concerning  the  premises  charged  in  the  said  information,  and 
as  well  in  the  presence  of  the  said  S.  G.  Gamble  as  of  the  said  J.  Bedford,  as  follows, 
that  is  to  say — [here  was  set  out  the  evidence  of  the  above  witnesses  in  chief  and  on 
cross  examination,  with  fac  similes  of  the  bank  notes] — and  the  said  S.  G.  Gamble 
being  called  upon  by  us  the  said  justices  for  his  defence  in  the  premises,  does  not 
produce  to  us  the  said  justices  any  evidence,  nor  make  any  sufficient  defence  to  the 
said  charge  contained  and  charged  upon  him  in  and  by  the  fourth  count  of  the  said 
infoi'mation  ;  therefore  it  manifestly  appearing  to  us  the  said  last-mentioned  justices, 
that  the  said  S.  G.  Gamble  is  guilty  of  the  offence  charged  upon  him  in  and  by  the 
said  fourth  count  of  the  said  information,  we  do  hereby  convict  him  of  the  said  offence 
in  and  by  the  said  fourth  count  of  the  said  information  charged  upon  him,  and  we  do 
hereby  declare  and  adjudge  that  he  the  said  S.  G.  Gamble  hath  forfeited  and  lost  for 
his  said  offence,  in  the  said  fourth  count  of  the  said  inform.ation  charged  upon  him, 
the  sum  of  £.500  of  lawful  money  of  Great  Britain  ;  and  we  the  said  justices,  [395]  by 
virtue  of  the  statute  in  that  case  made  and  provided,  do  mitigate  and  lessen  the  said 
sum  of  £.500,  so  forfeited  and  lost  by  the  said  S.  G.  Gamble,  to  the  sum  of  £152,  ifec, 
[concluding  as  in  the  information,  in  p.  389].  Given  under  our  hands  and  seals,"  &c. 
The  paper-book  also  contained  the  notices  of  appeal  above  mentioned. (a) 

(a)  By  6  Geo.  4,  c.  58,  and  a  subsequent  act,  the  duty  on  malt  is  about  2s.  9d. 
per  bushel. 

By  7  &  .S  Geo.  4,  e.  52,  s.  33,  if  any  corn  or  grain  making  into  malt,  shall  be  found 
in  any  cistern  or  couch  frame,  so  hard,  close,  and  compact,  as  it  could  not  have  been 
unless  the  same  had  by  some  means  or  other  been  trodden  or  forced  together  therein, 
every  maltster  or  maker  of  malt  in  whose  cistern  or  couch  frame  such  corn  or  grain 
shall  be  found,  so  hard,  close,  and  compact  as  aforesaid,  shall  forfeit  £100. 

By  the  1  Vict.  c.  49,  s.  5;  any  officer  of  excise  suspecting  that  corn  or  grain  making 
into  malt  in  any  cistern  or  couch  frame  has  been  trodden  &c.  together,  is  to  direct  the 
maltster  to  throw  all  such  corn  &c.,  from  the  cistern  or  couch  frame,  and  such  officer 
is  to  return  the  same  into  the  cistern  or  couch  frame,  and  lay  it  level  again  in  the 
same,  and  if  any  increase  shall  be  found  in  the  gauge  or  quantity  of  such  corn  &c., 
after  being  so  returned  and  laid  level,  above  the  former  gauge,  in  a  greater  proportion 
[inter  alia],  than  those  of  five  bushels  in  every  100  Ijushels,  previously  to  such  corn  &c., 
having  been  entered  eight  hours  from  the  cistern,  the  increase  so  found  shall  be 
deemed  conclusive  evidence  of  such  corn  &c.,  having  been  trodden  or  farced  together; 
and  the  court  before  whom  such  evidence  shall  be  given,  shall  thereupon  convict  the 
maltster  or  maker  of  malt  in  the  penalty,  imposed  by  7  &  8  Geo.  4,  c.  54,  s.  33. 
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On  Ingham's  rising  to  bring  on  this  case  on  motion,  Pashlev,  for  the  appellant, 
objected  that  no  hearing  could  take  place,  for  want  of  a  certiorari  to  remove  the  case 
into  this  Court,  citing  7  it  8  Geo.  4,  c.  53,  s.  79  (h)  and  [396]  s  !S4.(rt)'  Kx  abundanti 
cautela,  the  crown's  undoubted  right  to  lemove  by  certiorari  is,  notwithstanding, 
specially  reserved  to  it  by  sect.  79,  which  takes  it  from  the  defendant.  [Pollock,  C.  B. 
The  legislature  never  means  to  raise  any  [397]  iTifercnoe  from  tautology  or  unnecessary 
reservations  in  its  enactments.  Piatt,  B.  Supposing  the. tinding  of  the  comrai.ssioners 
of  e.xcise  on  appeal,  or  of  the  quarter  sessions,  to  be  against  the  defendant,  the  act 
seems  to  provide  no  mode  of  removing  the  proceedings  at  his  instance.  Alderson,  B. 
In  earlier  times,  justices  in  quarter  sessions  used  to  state  cases,  on  appeals  to  them 
under  the  poor  laws,  for  the  opinion  of  the  ne.xt  judge  of  assize  coming  into  their 
county.  They  suspended  their  judgment  in  the  meantime,  and  afterwards  gave  it 
in  conformity  with  the  opinion  they  obtained.  No  certiorari  was  there  deemed 
necessary. (rt)'-]  The  modern  practice  has  undoubtedly  been  to  bring  up  such  cases  for 
the  opinion  of  the  Court  of  Queen's  Bench  by  certiorari.  [Parke,  B.  No  absolute 
judgment  is  given  by  the  sessions  in  the  cases  just  alluded  to;  but  the  certiorari, 
which  is  always  issued,  may  be  necessary  to  ensure  a  true  copy  of  the  record,  by 
exposing  parties  to  punishment  for  a  false  return.  Alderson,  B.  I  doubt  whether 
the  terms  of  7  &  8  Geo.  4,  c.  .5.3,  s.  79,  take  away  from  either  the  Crown  or  the 
defendant  the  right  of  issuing  a  certiorari  to  remove  proceedings  after  appeal  to  the 
quarter  sessions,  for  the  power  of  stating  a  case  specially  for  the  opinion  of  this  Court 
is  not  given  till  afterwards,  viz.  by  sect.  84.] 

The  Attorney-General,  for  the  Crown.  The  Couit  of  quarter  sessions  has  sus- 
pended its  decision,  in  order  to  obtain  the  direction  of  this  Court,  so  that  there  is  no 

(b)  By  7  &  8  Geo.  4,  c.  53,  s.  79,  no  writ  of  certiorari,  or  other  wi'it  or  process, 
shall  be  issued  at  the  suit  of  any  defendant  out  of  any  of  his  Majesty's  coui'ts  of  record 
in  England,  Scotland,  or  Ireland,  to  supersede,  resist,  stay,  remove,  or  in  anywise 
affect  any  information  oi-  judicial  proceeding  before  the  commissioners  of  excise,  or 
before  any  justice  or  justices  of  the  peace  in  the  United  Kingdom,  in  pursuance  of 
this  act,  or  any  other  act  or  acts  of  Parliament  relating  to  the  revenue  of  excise,  or 
any  judgment  thereupon,  and  that  every  such  judicial  proceeding  shall  be  had  and 
completed,  and  every  such  judgment  executed,  any  such  writ  of  ceitiorari,  &c.  not- 
withstanding ;  Provided  always,  that  nothing  herein  contained  shall  extend  or  be 
construed  to  extend  to  anv  writ  of  certiorari  sued  or  issued  in  such  cases  in  behalf  of 
his  majesty  out  of  his  majest3^'s  courts  of  Exchequer  in  England,  Scotland,  or  Ireland, 
respectively. 

(a)'  By  7  &  8  Geo.  4,  c.  53,  s.  84,  upon  every  such  ajjpeal,  the  justices  of  the 
peace  at  the  general  quarter  sessions,  before  whom  respectively  any  such  appeal  shall 
be  brought,  are  "required  to  proceed  to  re-hear  upon  oath,  and  to  re-examine  the 
same  witness  and  witnesses,  and  to  re-considei'  the  same  evidence  and  the  merits  of 
the  case  whereon  the  original  judgment  appealed  against  shall  have  been  given,  and 
they  shall  not  examine  any  evidence  or  any  witness  or  witnesses  other  than  or  ditt'erent 
from  the  evidence  of  the  witness  or  witnesses  which  and  who  shall  have  been  before 
examined  [or  tendered  for  examination,  and  refused  to  be  examined  by  the  justices, 
4  ifc  5  W.  4,  c.  51,  s.  24]  before  the  commissioners  of  excise  or  justices  of  the  peace 
respectively  at  the  trial  and  hearing  of  the  information  upon  which  the  original 
judgment  shall  have  been  given,  and  such  commissionei's  of  appeal,  and  justices  of  the 
peace  at  the  general  (juarter  sessions,  are  hereby  respectively  authorized  and  em- 
powered, on  any  such  appeal,  to  reverse  or  contirm,  in  tlie  whole  or  in  part,  the 
judgment  appealed  against,  or  to  give  such  new  or  diHerent  jmigment  as  they  in  their 
discretion  shall  in  that  behalf  think  tit,  and  such  commissioners  of  appeal  and  justices 
of  the  peace  at  the  general  quarter  sessions  respectively  shall,  in  any  such  new  or 
dift'erent  judgment,  have  the  same  power  of  mitigation  as  is  hereinbefore  by  this  act 
given  to  justices  of  the  peace  and  commissioners  of  excise  in  judgments  respectively 
given  by  them  :  Provided  always,  that  it  shall  Ite  lawful  for  such  commissioners  of 
appeal  and  justices  of  the  peace  at  such  general  quarter  sessions  respectively  as  afore- 
said, at  their  discretion,  to  state  the  facts  of  any  case  on  which  such  aj)peal  shall  bo 
made  specially  for  the  opinion  of  the  Couit  of  Excheipier  in  England,  Scotlaml,  or 
Ireland,  as  the  same  shall  have  arisen  therein  respectively. 

(a)2  See,  as  to  this  practice,  Tyrwhitt'a  edit.  (6th)  of  Dickenson's  Sessions,  935. 
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judgment  which  could  be  removed  into  this  Court.  If  the  proceedings  at  the  sessions 
were  brought  here  by  certiorari,  they  could  not  be  sent  back,  so  that  the  sessions 
could  not  give  judgment,  and  this  Court  is  not  competent  to  do  so.  All  that  is 
sought  is  the  opinion  of  this  Court,  [398]  before  the  sessions  arrive  at  a  final  decision. 
This  is  according  to  the  analogy  presented  by  the  course  in  appeals  against  assessments 
by  surveyors  of  assessed  taxes:  Reg.  v.  Yarmouth  (9  Price,  14:9).  [Alderson,  B.  A 
case  sent  by  the  Court  of  Chancery  to  this  Court  is  entertained  here  under  the 
authority  of  the  judicial  person  who  sends  it.  In  this  case,  the  quarter  sessions  are 
empowered  by  statute  to  ask  our  opinion.  Parke,  B.  The  judge  in  equity  is  not  bound 
by  our  opinion  ;  so  that,  were  the  desired  analogy  perfect,  the  quarter  sessions  might 
decide  against  our  opinion.  Their  judgment,  however,  in  this  case,  is  conditional 
only  ;  whereas  in  ordinary  sessions  cases  the  court  below  coniirms  or  quashes  the 
order  of  removal,  subject  to  a  case  for  the  opinion  of  the  Court  of  Queen's  Bench. 
Here,  however,  authority  to  state  a  case  is  given  by  express  statute.  Alderson,  B. 
This  case  more  resembles  that  of  an  arbitrator  who  states  a  case  for  the  opinion  of  the 
Court,  according  to  power  expressly  given  by  the  rule  of  reference.  There  the  Court 
cannot  give  judgment  on  the  award.  Parke,  B.  We  need  not  now  decide  whether  a 
judgment  in  the  alternative  can  be  enforced  or  not.  The  enactments  referred  to  shew 
that  our  opinion  is  not  here  sought  on  the  same  footing  as  by  the  Court  of  Chancery, 
which  tribunal  is  not  bound  by  it.  For  in  this  case  it  would  be  a  breach  of  an 
act  of  Parliament,  if  the  quarter  sessions  did  not  follow  the  direction  and  opinion 
they  ask  from  us.  The  judgment  of  this  Court  is  not  asked  for,  and  we  will 
therefore  give  our  opinion  on  the  case  stated,  as  brought  before  us  by  motion  on 
affidavit.] 

J.  T.  Ingham  then  proceeded  to  argue  the  case  for  the  respondents  (the  Attorney- 
General  and  Hall  with  him).  The  main  question  is  of  practical  importance.  An 
[399]  excise  information  laid  before  justices  consists  of  four  counts.  They  convict  on 
the  fourth,  and  acquit  on  the  other  three.  The  defendant  serves  notices  of  appeal, 
according  to  7  &  8  Geo.  4,  c.  53,  s.  83.  At  the  hearing,  the  court  of  appeal  holds 
that  the  evidence  does  '  support  the  conviction  on  the  fourth  count,  but  fully 
establishes  the  charge  in  .j  second  count.  The  question  then  arises  whether,  under 
the  excise  acts,  particularly  referring  to  7  &  8  Geo.  4,  e.  53,  ss.  65,  82,  83,  and  84, (a) 

(a)  By  7  &  8  Geo.  4,  c.  53,  s.  65,  for  the  recovery  of  any  penalty  imposed  by  any 
act  relating  to  the  revenue  of  excise,  where  the  offence  has  been  committed,  &c.,  out 
of  the  limits  of  the  chief  office,  the  information  thereupon  may  be  exhibited  before 
one  or  more  justices  for  the  county,  town,  or  place,  wherever  the  oflence  has  been 
committed  ;  and  such  information  shall  be  heard,  adjudged,  and  determined  by  any 
two  or  more  like  justices,  who  are  required,  on  any  such  information  having  been  so 
exhibited,  and  on  the  appearance  and  pleading  of  the  party  against  whom  it  has  been 
exhibited,  to  proceed  to  the  examination  of  the  fact  or  facts  in  such  information  alleged, 
and  to  give  judgment  for  any  such  penalty  or  penalties  which  upon  the  due  examina- 
tion of  one  or  more  credible  witness  or  witnesses  upon  oath,  or  upon  the  voluntary 
confession,  &c.,  shall  be  found  to  have  been  incurred. 

Sect.  82  enacts,  that  in  case  any  officer  who  shall  exhibit  any  information,  or  any 
person  or  persons  against  whom  any  information  shall  have  been  exhiljited,  or  who 
shall  appear  and  claim  any  goods,  &c.  alleged  to  be  forfeited,  &c.,  before  any  justice 
or  justices  of  the  peace  as  aforesaid,  shall  feel  aggrieved  by  the  judgment  given 
thereon  by  such  justices,  it  shall  be  lawful  for  such  officer  or  such  person  or  persons, 
upon  giving  such  notice  as  hereinafter  mentioned,  to  appeal  therefrom  to  the  justices 
assembled  at  the  next  general  quarter  sessions  of  the  peace  to  be  holden  in  and  for 
the  county,  &c.,  town,  or  place  in  which  such  judgment  so  appealed  against  shall  have 
been  given ;  and  it  shall  be  lawful  for  the  justices  of  the  peace  at  such  general  quarter 
sessions,  upon  being  served  with  such  notice,  and  they  are  hereby  respectively 
authorized  and  required,  at  such  general  quarter  sessions,  to  hear,  adjudge,  and  finally 
determine  such  appeal ;  and  if,  upon  any  such  appeal,  either  to  the  commissioners  of 
appeal  or  justices  of  the  peace  at  quarter  sessions,  any  defect  in  form  shall  be  found 
in  the  information,  or  in  any  part  of  the-proceedings  thereon,  or  relating  thereto,  or 
in  the  record  thereof,  every  such  defect  of  form  shall  thereupon  be  rectified  and 
amended  by  order  of  such  commissioners  of  appeal,  or  of  such  justices,  or  the  major 
part  of  them,  assembled  at  such  general  quarter  sessions,  before  whom  respectively 
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[400]  judgment  could  bo  given  by  the  court  of  quarter  sessions  for  the  crown  on  the 
second  count?  By  sect.  65,  two  or  more  justices  are  to  decide  on  excise  informations 
out  of  the  control  of  the  chief  office.  By  sect.  82,  in  case  any  officer  who  shall  exhibit 
any  information,  or  any  person  against  whom  it  shall  have  been  exhibiled,  shall  feel 
aggrieved  by  the  judgment  given  thereon  by  such  justices,  such  officer  or  person,  on 
giving  the  notice  of  appeal  after-[401]-wards  pointed  out  by  sect.  S3,  may  appeal 
therefrom  to  the  quarter  sessions  for  the  county,  i^'c,  or  place  in  which  the  judgment 
has  been  given,  who  are  to  bear,  adjudge,  and  finally  determine  the  appeal,  with  power 
to  amend  defects  in  form  in  the  information,  or  any  part  of  the  proceedings.  These 
enactments  shew  that  nothing  less  than  all  four  counts  of  the  information  could  be 
appealed  against  to  the  sessions  ;  and  that  accordingly  all  of  them,  with  the  whole 
decision  of  the  court  below,  are  before  this  Court.  No  written  statement  of  grounds 
of  appeal  was  necessary,  so  that  on  the  simple  notice  of  appeal  against  the  judgment 
of  the  convicting  justices,  the  new  trial  could  only  be  on  the  whole.  The  appeal 
given  by  sect.  82  operates  by  way  of  removing  the  conviction  into  the  court  of  quarter 
sessions  ;  so  that  every  question  which  could  arise  on  the  information  before  the  con- 
victing justices  was  open  to  the  court  of  quarter  sessions,  on  appeal  to  them,  by  way 
of  new  trial  on  the  facts.  The  rule  in  ci\  il  cases  is  laid  down  in  The  Earl  of  Macdcxjicld 
V.  Br<juik>i,{a)  that  where  a  cause  is  sent  down  to  a  new  trial  ex  debito  justitiiu,  and  not 
by  the  discretion  of  the  court,  it  is  open  on  the  whole  record.  [Parke,  B.  When  a  new 
trial  is  granted  as  a  favoui',  terms  may  be  imposed  ;  but  where  it  is  a  matter  of  right,  it 
cannot  be  granted  on  part,  or  as  to  some  of  the  defendants,  instead  of  all  of  them.  In  such 
cases,  the  result  of  making  a  rule  absolute  for  a  new  trial  is  simply  that  the  jury  process 
is  altered,  and  a  new  trial  ordered.  Thus,  if  the  jury  process  was  originally  to  try  ten 
issues  and  ten  defendants,  there  cannot  be  new  jury  process  to  try  one  or  more  of 
several  counts,  or  two  issues  and  two  defendants.  That  would  be  incongruous,  unless 
the  parties  can  be  put  under  terms.]  The  principle  applies  as  well  in  criminal  as 
civil  cases.  Thus,  where  one  issue  [402]  out  of  four  was  found  against  the  evidence, 
the  Court  granted  a  new  trial,  not  only  as  to  that  issue,  (for  that  they  said  cannot 
be),  but  for  the  whole:  Rex  v.  Pool  (Bull.  N.  P.  326,  Easter  Term,  173i  ;  cited  Stra. 
813).  In  Rev  v.  Hramlei/  (6  ^T.  R.  330),  two  justices  had  removed  a  woman  styled 
in  their  order  S.  \V.,  widow  of  J.  W.,  with  her  children,  to  the  place  of  W.'s  settle- 
ment. On  appeal,  the  court  of  quarter  sessions  rejected  the  appellant's  tender  of  the 
woman  S.  W.  to  ])rove  that  she  was  never  married  to  J.  W.,  and  confirmed  the  order 
of  justices,  subject  to  the  opinion  of  the  Court  of  King's  Bench,  whether  the  evidence 
was  admissible  or  not.  The  Court  held  it  was,  and  sent  the  case  backjto  the  sessions  ; 
and  on  the  counsel  for  the  respondent  requesting  that,  on  the  re-hearing,  the  sessions 

such  appeal  shall  be  brought,  anything  in  this  act  or  any  other  act  to  the  contrary 
notwithstanding. 

[And  if  there  shall  not  be  twenty  days  between  the  time  of  any  judgment  being 
given  by  any  justices  of  the  peace  on  any  information  exhibited  to  them,  atid  the 
next  general  quarter  sessions  of  the  peace,  and  the  party  against  whom  such  judg- 
ment shall  be  given  shall  appeal  again.st  the  same,  then  such  appeal  may  be  to  the 
quarter  sessions  next  after  the  expiration  of  twenty  days  from  the  giving  of  such 
judgment :  4  &  5  W.  4,  c.  51,  s.  23.] 

By  7  &  8  Geo.  4,  c.  53,  s.  83,  no  such  appeal  as  aforesaid  shall  be  allowed,  unless 
the  party  or  parties  appellant  shall,  at  and  immediately  upon  the  giving  of  the  judg- 
ment appealed  against,  give  notice  in  writing  of  such  appeal  to  the  commissioners  of 
excise,  or  justices  of  the  peace  respectively,  from  whose  judgment  such  appeal  shall 
be  made,  and  also  to  the  adverse  party  or  parties  on  such  appeal,  and  shall  lodge 
such  notice  at  the  office,  or  with  the  registrar  of  the  commissioners  of  appeal,  or  with 
the  clerk  of  the  peace  for  the  justices  of  the  peace  at  such  general  quarter  sessions  as 
aforesaid  respectively,  by  and  before  whom  such  appeal  is  to  be  finally  adjudged  and 
determined,  and  no  such  appeal  as  aforesaid  shall  be  heard,  unless  the  party  (jr  parties 
appellant  in  such  appeal  shall,  within  one  week  at  least  before  such  appeal  is  to  bo 
finally  adjudged  and  determined,  give  notice  in  writing  to  the  adverse  ()arty  or  parties 
in  such  appeal,  of  the  time  and  place  whcie  such  appeal  is  to  1)0  hoard  [A  proviso 
follows  for  making  a  deposit  by  appellants  of  the  penalties  in  which  they  shall  have 
been  convicted  1 

(o)  7  M.  &  W.  570 ;  see  Hutchinson  v.  Piper,  4  Taunt.  555. 
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might  be  confined  to  the  examination  of  the  supposed  wife  and  of  the  witnesses  who 
were  to  speak  to  the  declarations,  &c.,  without  putting  the  respondents  again  to  the 
expense  of  proving  their  case,  the  Court  held  that  the  whole  case  must  be  gone  into 
again  at  the  quarter  sessions.  Lord  Kenyon  adding,  that  in  a  case  in  that  Court,  where 
the  same  objection  was  made,  Lord  Mansfield  said  that  it  was  like  granting  a  new  trial, 
in  which  case  the  whole  case  must  be  proved.  Edie  v.  The  Ea^t  India  Comjuini/  (2  Burr. 
1216;  see  p.  1 224)  is  also  in  point.  [Alderson,  B.  Suppose  the  justices  from  whom  the 
appeal  was  made  had  determined  against  the  party  as  to  this  first  count,  and  that  he  had 
appealed  generally  in  this  way,  and  had  given  notice  only  of  an  objection  on  the  fourth, 
could  he  have  gone  into  an  objection  to  the  first,  because  the  whole  matter  was  before 
the  sessions  ?]  He  could,  unless  he  had  misled  the  other  side,  for  no  particular  grounds 
of  appeal  are  required  by  the  act.  [Parke,  B.  In  truth,  an  inilictment  or  conviction 
containing  several  counts  is  nothing  more  than  a  bundle  of  different  informa-[403]-tions 
tied  together  ;  just  the  same  as  if  there  were  several  informations  in  fact,  and  tied 
together  with  one  string.  A  person  can  be  tried  on  two  informations  at  the  same 
time.  In  Bex  v.  Ward  (2  Lord  Kaym.  1461,  1469),  the  Court  treated  two  separate 
counts  of  an  information  as  separate  infoimations.  When  called  upon  to  give  judg- 
ment on  the  information,  with  respect  to  the  first  count,  they  called  it  the  first 
information,  and  said  that,  as  to  the  second  information,  it  was  not  much  for  defen- 
dants to  prove  if  there  was  a  fault  in  it,  for  their  opinion  being  that  the  first  was 
good,  judgment  could  be  given  against  him  on  the  first.  Technically,  therefore,  the 
trial  was  on  four  informations  tied  together,  and  all  disposed  of  at  the  same  time  on 
one  common  plea  of  not  guilty.  As  the  conviction  is  only  on  one  of  them,  and  the 
appeal  is  against  that  conviction,  surely  that  information  only  is  appealed  against  by 
the  defendant.  This  is  not  an  application  for  a  new  trial]  The  analogy  to  it  is 
sufficiently  strong  to  rule  this  case,  for  the  party  had  an  equal  right  to  the  appeal. 
Again,  no  single  count  could  have  been  removed  by  certiorari  ;  so  that,  whether  each 
count  is  a  separate  information  or  not,  there  is  but  one  record,  and  the  appeal  was 
under  this  act  in  the  nature  of  a  new  trial  on  the  whole.  [Pollock,  C.  B.  A  court 
of  error,  in  awarding  a  venire  de  novo  on  a  bill  of  exceptions,  or  writ  of  eri'or  on 
special  verdict,  does  just  what  this  Court  does  on  granting  a  new  trial,  and  sets  aside 
all  the  findings.  Parke,  B.  The  analogy  sought  to  be  established  with  the  case  of 
a  new  ti'ial  fails,  because,  in  the  form  of  granting  a  new  trial,  it  must  necessarily  be 
on  the  whole  record,  so  that  no  distinction  can  there  be  made.  For  all  that  appears 
on  the  record  is  the  issue  and  return  of  the  venire  facias  juratores  ;  so  that,  after 
putting  in  issues  four  counts  or  pleas,  you  cannot  have  that  venire  upon  one  or  less 
than  all,  or  to  try  one  plea  [404]  only  against  one  defendant.  Whether  there  can  be 
a  separate  venire  de  novo  where  good  reason  appears  for  it  on  the  record,  is  another 
question,  and  not  settled.  Alderson,  B.  It  continually  occurs  that  the  verdict  is  in 
favour  of  some  of  the  defendants,  and  against  the  others.  A  new  trial  is  granted 
against  all  the  defendants  (Pashley,  contra.  In  Begina  v.  Gompertz  and  Four  Others 
(9  Q.  B.  824),  one  defendant  was  acquitted  and  the  other  four  found  guilty,  three  of 
right  and  one  wrongly.  The  Court  of  Queen's  Bench  granted  a  new  trial  to  the 
defendant  wrongly  convicted,  and  to  prevent  the  other  who  had  been  acquitted  from 
being  tried  again,  it  made  a  suggestion  on  the  record,  in  order  that  it  might  appear 
why  it  was  so  awarded.)  [Ptatt,  B.  The  recognizances  would  no  doubt  apply  to 
one  count  only.  Till  a  nolle  prosequi  is  entered  on  some  one  count  as  against  some 
one  defendant,  the  whole  must  go  on.  [Alderson,  B.  In  Bex  v.  Bramley,  though 
the  Court  would  not  send  down  the  case  to  the  sessions  for  the  hearing  of  only 
one  witness,  they  sent  it  down  for  the  hearing  of  one  point  only  ;  and  in  my 
practice  of  twenty  years,  long  since  that  case,  that  was  often  done.]  By  s.  82,  the 
matter  to  be  appealed  against  is  the  judgment  given  on  the  information.  That  in  the 
natural  sense  means  the  whole  information,  so  as  to  prevent  a  garbled  new  trial. 
Where  power  was  intended  to  be  given  to  a  court  of  appeal  to  reverse  or  confirm  in 
part,  it  is  so  expressly  provided,  viz.  in  s.  84.  [Parke,  B.  Suppose  the  first  three 
counts  had  required  very  diff'erent  evidence  to  support  them  from  that  required  to 
support  the  fourth,  and  the  defendant  had  appealed  against  the  judgment  given  on  the 
fourth  count :  there  would  be  no  notice  from  the  crown  of  any  objection  to  an 
acquittal  on  the  other  counts  ;  the  crown  then  comes  with  the  same  evidence  that 
was  exa-[405]-rained  before  the  convicting  justices,  and  the  defendant,  who  has  no 
notice  or  expectation  that  the  witnesses  examined  on  those  counts  will  be  examined 
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on  the  heariiii;  of  the  appeal,  must  be  prepared  with  them  there.]  That  would  be 
so  on  the  word.s  of  sect.  84,  and  this  is  an  appeal  against  the  whole  judgment, 
f  Alderson,  B.  The  plain  meaning  of  sect.  84  is,  that  the  sessions  may  make  a  new 
judgment  upon  the  matter  appealed  against.  That  is  all.]  Nothing  in  that  section, 
or  the  rest,  is  inconsistent  with  the  argument  on  sect.  82.  Further,  the  ottieer  was 
not  such  a  party  "aggrieved"  by  this  judgment  as  was  obliged  to  give  a  notice  of 
cross  appeal,  for  there  is  only  one  penalty.  [Parke  B.  Suppose  there  had  been 
ditt'erent  penalties  on  one  count.]  The  evidence  set  out  on  this  record  would  shew 
that  tbeie  was  only  one  penalty  of  which  evidence  could  be  given,  and  also  that  the 
second  count  was  supported  as  well  as  the  fourth.  [Alderson,  B.  According  to  that, 
the  crown  might  recover  a  double  penalty  on  the  same  state  of  facts.  My  doubt  is, 
whether  the  otiicer  should  give  notice  of  appeal.  If  he  should,  there  is  no  difficulty. 
If,  as  you  say,  the  whole  matter  is  before  the  Court  without  such  notice,  in  what  is  the 
party's  situation  different  from  his  having  notice  of  appeal  I]  If  the  whole  record  is 
open,  the  evidence  in  the  court  of  appeal  would  support  a  conviction  in  only  one 
penalty,  so  as  to  warrant  a  judgment  on  one  count  only.  A  neces.sity  for  cross  appeals 
by  one  party  against  one  part  of  the  judgment,  and  b\'  the  other  party  against  the 
residue,  might  work  injustice  to  defendants  and  ignorant  men.  For  instance,  a 
defendant  might  say,  "  an  act  of  bribery  has  been  clearly  proved  against  me  on  the 
fourth  count,  and  I  will  not  appeal."  Still,  on  this  construction  of  the  act,  a  skilfid 
officer,  knowing  that  much  stronger  evidence  existed  in  suppoi't  of  the  second  count, 
might  treat  it  as  the  only  pirt  of  the  record  to  which  a  court  of  appeal  could  look, 
and  give  notice  of  appeal  accordingly.  He  would  establish  the  charge  on  the  second 
count,  and  the  fpiarter  sessions  [406]  would  l)e  driven  to  give  judgment  for  another 
penalty.  [Alderson,  B.  The  excise  officer  is  not  appealing.  Pollock,  C.  B.  Cross 
appeals  are  common  in  the  Privy  Council  and  House  of  Lords.  Piatt.  B.  It  would 
be  new  in  crown  cases,  if  the  crown  appealed  against  part  of  a  judgment  and  the 
defendant  as  to  the  rest]  This  act  applies  only  to  proceedings  in  courts  of  quarter 
sessions  on  appeals  against  convictions.  Now,  as  cross  appeals  are  unknown  in  such 
cases,  there  the  act  cannot  be  construed  to  embrace  crown  cases.  [Pollock,  C.  B.  In 
the  case  you  put,  of  an  appeal  by  the  officer  against  the  judgment  of  the  justices  as 
to  the  second  count,  the  sessions  would  have  to  inquire  whether  the  evidence  by 
which  it  was  supposed  to  l)e  sustained  had  not  l)een  used  upon  the  fourth  count,  so 
as  to  be  inajjplicable  to  any  other.  Parke,  B.  On  imposing  the  penalty  under  the 
discretionary  power  given  by  sect.  84,  they  would  inquire,  whether  the  party  had 
not  been  convicted  of  the  same  oflence  under  the  other  count,  in  which  he  had 
acquiesced.]  It  is  a  sufficient  answer  that  the  quarter  sessions  would  not  be  bound  so 
to  inquire.  But  here  the  officer  could  not  appeal,  not  being  the  party  aggrieved. 
The  appeal  being  against  the  whole  under  the  defendant's  notice,  a  iikc  appeal  having 
been  given  to  the  crown  under  the  act,  the  defendant  could  not  turn  round  and  urge 
that  his  appeal  was  only  as  to  part.  Sect.  82  means  that  a  person  cannot  take  the 
privilege  of  appealing  without  its  attendant  burden  of  the  condition  imposed  by  the 
act,  viz.  that  the  whole  record  shall  be  incpiired  into  and  adjudged  on. 

Secondly,  the  second  count,  to  which  the  crown  proposes  to  shift  the  judgment,  is 
good,  and  the  conviction,  as  it  stood  originally,  can  be  supported.  That  count  alleges, 
that  the  defendant  did  ofl'cr  to  give  to  a  certain  officer  of  excise  divers,  to  wit,  two 
securities  for-  sums  of  money,  amounting  together  to  the  sum  of  £20  of  lawful  money 
of  Great  Britain,  (that  is  to  say),  two  promissory  notes,  each  of  them  for  the  payment 
of  £10,  in  order  to  corrupt,  itc,  without  alleg  [407]-ing  them  to  be  unsatisfied.  The 
counts  rests  on  the  words  of  7  <fe  8  Geo.  4,  c.  53,  s.  12,  viz.  that  '  if  any  person  shall 
directly  or  indirectly  give  or  ofi'er,  or  promise  to  give  to  such  otiicer  or  person  so 
employed  as  aforesaid,  any  sum  of  money  or  other  recompense  or  rewar<l  whatsoever, 
or  any  security  for  any  sum  of  money  or  other  recompense,"  he  shall  incur  penalties. 
Now  this  count,  by  averring  the  value  of  the  notes,  alleges  more  than  is  required  by 
those  words.  [Piatt,  B.  Would  this  enactment  be  infringed  by  an  oU'er  of  two  pro- 
missory notes,  which  had  been  paid  1]  Those  might  not  still  be  "  securities  for  money." 
In  many  cases  it  would  bo  impossible  to  prove  the  allegation  if  made  thus.  An  offer 
to  an  exci.se  officer  of  two  good  securities  for  the  payment  of  £20,  which  the  party 
stated  himself  to  have  in  his  pocket,  would  bo  an  offer  of  a  bribe,  and  yet  the  nature 
or  value  of  llie  .security  would  not  lie  in  the  kncjwledge  of  the  prosecutoi-. 

In  an  indictment  for  stealing  from  a  dwelling-house,  the  statement  of  the  value  of 


1248  REGINA    r.  GAMBLE  16M.&W.408. 

the  thing  stolen  is  necessary  by  the  express  words  of  7  &  8  Geo.  4,  c.  29,  s.  12,  but 
the  value  of  materials  suspected  to  be  purloined  need  not  be  stated  in  a  conviction  for 
being  in  possession  of  them,  no  words  being  found  in  17  Geo.  3,  c.  56,  s.  10,  to  make 
such  averment  requisite.  In  that  case,  Parke,  B.,  suggested,  that  the  distinction 
originally  existing  at  common  law  between  grand  and  petty  larceny,  made  it  then 
necessary  to  allege  the  value  in  an  indictment  for  larceny,  in  order  to  determine  the 
punishment.  But  Regina  v.  Boothroyd  (15  M.  &  W.  1)  shews  that  it  depends  on  the 
wording  of  the  particular  statutes,  whether  the  value  of  a  "  security,"  or  its  remaining 
unsatisfied,  need  be  stated  in  a  conviction.  Stat.  7  &  8  Geo.  4,  c.  29,  s.  5  expressly 
places  the  stealing  of  a  security  for  money  on  the  same  footing,  as  to  punishment,  as 
the  larceny  of  the  money  due  on  the  security  so  stolen,  [408]  "or  secured  thereby 
and  remaining  unsatisfied  ; "  so  that,  if  stolen  in  a  dwelling-house,  and  partially 
satisfied  to  an  extent  not  leaving  £5  due,  the  allegation  as  to  its  remaining  unsatisfied 
would  be  material  in  an  indictment.  It  is  shewn  in  Regina  v.  Boothroyd,  that  the 
value  of  an  article  obtained  by  false  pretences  must  be  alleged,  because  the  party  may, 
on  that  indictment,  be  convicted  of  larceny  (15  M.  &  W.  12,  13).  So  in  an  indict- 
ment for  embezzlement,  Rex  v.  Johnson  (3  M.  &  Sel.  539  ;  2  Leach,  1103  ;  Hil.,  1815), 
in  order  to  meet  the  formal  rule  established  as  to  indictments  for  larceny,  while  the 
distinction  between  grand  and  petty  larceny  existed.  [Parke,  B.  Embezzlement, 
since  39  Geo.  3,  c.  85  and  7  &  8  Geo.  4,  c.  29,  s.  27,  is  treated  in  the  same  way  as 
larceny,  though  the  master  has  not  had  the  possession  of  the  thing  received  and 
embezzled  by  the  seivant.  Stat.  39  Geo.  3,  c.  85,  was  occasioned  bj'  the  decision  in 
Bazehys  case  (2  Leach,  973  ;  East's  Pleas  of  the  Ci'own,  571,  Feb.  1799).  Whether 
the  indictment  could  be  for  larceny  is  not  now  in  question,  [Parke,  B.  The  defen- 
dant here  did  not  promise  to  give  a  security  for  money,  but  offered  to  give  a  specific 
security.  That  offer  must  be  of  some  specific  security  or  thing,  but  might  occasion 
difficulty  in  describing  what  the  security  was.]  In  Rex  v.  Johnsmi,  Le  Blanc,  J.,  says, 
"  Here,  then,  the  indictment  states  that  the  prisoner  received  divers,  to  wit,  nine  bank 
notes  &c.,  upon  which  it  was  argued  as  if  bank  notes  were  not  the  specific  thing  made 
the  subject  of  larceny.  For  when  a  specific  thing  is  made  the  subject  of  larceny,  it  is 
only  necessary  to  describe  it  as  such  specific  thing,  it  being  a  species  of  thing  that  is 
the  subject  of  larceny.  For  instance,  it  is  not  necessary,  in  charging  a  larceny  of 
a  sheep,  to  describe  it  either  as  a  wether,  ewe,  or  lamb.((/)  Yet  it  cannot  be  doubted, 
if  such  an  argument  could  prevail,  that  it  [409]  would  be  of  advantage  to  the  prisoner 
that  it  should  be  described  more  paiticularly  ;  because  if  it  were,  and  the  prosecutor 
should,  in  such  case,  fail  to  prove  it  to  be  of  that  particular  description,  the  prisoner 
would  thereupon  be  entitled  to  an  acquittal.  So  also  it  may  be  said  of  bank  notes ; 
it  is  not  necessary  to  describe  it  partieulaily  as  a  bank  note  for  the  payment  of  £1, 
£5,  or  £20,  because,  for  whatever  sum  it  may  be  payable,  it  is  still  a  bank  note.  In 
like  manner,  in  an  indictment  for  stealing  a  handkerchief,  it  is  not  necessary  to 
describe  it  as  a  handkerchief  of  any  specific  make  or  materials,  as  that  it  is  of  silk, 
linen,  or  any  other  particular  quality.  The  argument  upon  this  part  of  the  case  has 
arisen  from  the  practice  that  has  prevailed,  of  describing  the  particular  price  for  which 
the  note  is  payable,  and  that  the  money  secured  thereby  is  unsatisfied.  But  the  answer 
to  such  an  argument  is  this,  that  whether  it  be  payable  for  one  sum  or  another,  it  is 
equally  a  bank  note."  Next,  the  four  months'  limitation  of  suing  for  the  penalty  is 
not  provided  for  in  the  clause  which  constitutes  the  ofl"ence  and  imposes  the  penalty, 
but  is  prescribed  by  a  subsequent  act.(a)  [Parke,  B.  Then  that  needed  not  to  be 
noticed  at  all  in  the  information,  as  it  must  come  from  the  defendant.(i)] 

Pashley,  contra.  No  amendment  would  be  requisite  if  the  information  was  good 
in  form.     But,  first,  the  quarter  sessions  had  no  jurisdiction  to  give  judgment  on 

{d)  Queere,  since  7  &  8  Geo.  4,  c.  29,  s.  5 ;  see  cases  collected  in  R.  v.  M'Culley, 
2  Mood.  C,  C.  34 ;  Dickenson's  Sessions,  by  Tyrwhitt,  6th  ed.  222. 

(a)  By  4  &  5  Will.  4,  c.  51,  s.  19,  every  information  for  the  recovery  of  any 
penalty,  or  for  the  condemnation  of  any  seizure,  shall  be  exhibited  before  the  commis- 
sioners of  excise,  or  justice  or  justices  of  the  peace  respectively,  within  four  calendar 
months  next  after  the  offence  or  offences  alleged  in  such  information  shall  have  been 
committed. 

(i)  Steel  v.  Smith,  1  B.  &  Aid.  94 ;  Spieres  v.  Parker,  1  T.  R.  141 ;  see  id.  320,  and 
7  T.  R.  27. 
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the  second  count ;  and  secondly,  if  a  discretion  to  entertain  that  question  is  conferred 
on  the  quarter  sessions  by  that  [410]  act,  no  decision  that  court  might  come  to  in 
the  exercise  of  that  discretion  can  be  reviewed  here,  any  more  than  the  mitigation 
of  a  penalty.      [Parke,    B.     The  defendant's   notice  of  appeal  was   not  against   so 
much  of   the    judgment  of    the  convicting   justices  as  was  in   his  favour,  but  only 
against  that  part  which  was  adverse  to  him,  and  by  which  he  was  aggrieved,  that 
is,  by  the  judgment  on  the  fourth  count.]     In  courts  of  error,  a  man  cannot  assign 
errors  on  anything   decided  in  his  favour,  unless  it   be  so  decided   by  an  error  of 
the  court,     hi  point  of  law,  each  count    imports  the  charge  of    a  totally  different 
offence.     [Parke,    B.      Though    you    would    begin    by    assuming    that    the    several 
offences    charged  in  the  record  were  different,  that    is    merely  prima    facie  so,  for 
the  fact  may  be  that  there  was   but  one  offence.]     The  question  of  the  innocence 
of  a  party  charged,  when  decided  in  his  favour  by  a  court  of  competent  executive 
jurisdiction,    passes   in    rem    judicatixm,    and   cannot    be    re-opened   by    the   crown. 
[Alderson,  B.     The  clause  giving  the  appeal  is  framed  in  an  extraordinary  manner. 
The  quarter  sessions  are  to  "  re-hear  upon  oath,  and  to  reexamine  the  same  witness 
and  witnesses,  and  re-consider  the  same  evidence."     That  is  confounding  "witness" 
with  "  evidence."     Suppose,  from  whatever  cause,  that  difl'ereut  evidence  is  given  1 
The  sessions  are  not  to  "  examine  any  evidence,  or  any  witness  or  witnesses,  other 
than  or  different  from  the  evidence  and  the  witness  or  witnesses  which  and  who  shall 
have  been  before  examined;"  so  that  if  a  witness  swore  one  thing  below,  and  the 
exact  contrary  at  the  quarter  sessions,  the  latter  court  is  to  act  as  if  he  had  always 
sworn  the  same  thing.]     The  legislature  contemplated  some  person  other  than  the 
party  proceeded  against  as  the  party  to  appeal.     The  party  aggrieved,  whether  officer 
or  defendant,  was  to  be  the  appellant.     [Alderson,  B.     Suppose  there  to  be  cross 
appeals,  in  one  of  which,  as  in  this  case,  the  defendant  appeals  against  the  judgment 
on  the  fourth  count,  and  the  officer  appeals  against  the  judgment  on  the  second  count, 
according  to  [411]  the  argument,  the  court   might   give   judgment   on   the    first.] 
Further,  the  officer  might  give  notice  that  he  abandoned  his  appeal,  and  yet,  if  by 
necessary  intendment  of  law  that  appeal  is  against  the  whole  judgment,  he  might 
next  day  claim  to  support  his  appeal.     A  proceeding  by  information  is  to  be  as  strictly 
considered  as  an  indictment:  see  Bac.  Abr.  tit.  Information  (A.).     The  case  of  Bex  v. 
Poole  (Bull.  X.  P.  326  ;  Easter  Term,  173-1)  appears  contrary  to   the   later  case  of 
Parker    v.   Godin   (Stra.    813).     There,  in    trover   for  plate    and  other  chattels,  the 
verdict  was    for  the  defendant.     On   motion  for  a  new  trial,  the  verdict  was  held 
wrong  as  to  the  plate,  and  right  as  to  the  rest,  but  a  difficulty  arose,  as  the  new  tiial 
must  be  granted  on  the  whole.     But,  on  consideration,  the  Court  held  that  could  be 
no  reason  to  refuse  a  new  trial,  for  if  the  merits  as  to  those  other  things  were  with 
the  defendant,  it  would  be  found  for  him  as  to  them.     But  it  was  agreed  on  all  hands, 
that  if  one  defendant  be  acquitted,  and  another  found  guilty,  that  defendant  can  have 
no  new  trial  at  all  events.     In  Rcijina  v.  Gonij)crtz,{c}  the  Court  of  Queen's  Bench 
held  that  a  new  trial  may  be  granted  to  defendants  who  are  found  guilty,  without 
a  new  trial  against  co-defendants  who  are  acquitted  and  entered  a  suggestion  on  the 
record  accordingly.     [Alderson,  B.     The  effect  of  granting  a  new  trial  is,  that  the 
previous  trial  does  not  appear  on  the  record.]     The  Court  in  banc  has  a  general  super- 
vision over  all  the  proceedings  at   Nisi  Prius,  and  exerci.ses  equitable  discretion   in 
granting  new   trials.     Thus,  in  a  civil  case,  Fi'iher  v.   Birrcll  (2    Q.   B.  23!»),  a   rule 
was  made  absolute  for  a  new  trial  as  to  an  issue  the  verdict  on  which  was  against  the 
evidence.     [Alderson,  B.     Every  new  trial  is,  strictly  speaking,  an  application  to  the 
discretion  of  the  Court,  which  is  exercised  with  analogy  to  the  rule  prevailing  as  to 
a  venire  de  novo,  [412]   to  which  a  party  is  sometimes  entitled  as  of  right.     We 
exercise  a  like  di.scietion  as  to  costs  on  granting  a  new  trial  ]     In  lieg.  v.  Mawhey 
(6   T.   H.   619),   the  decision  is  rested  on   the  ground   of  the    whole  matter   being 
within  the  discietion  of  the  Court  for  the  ends  of  justice;  but  a  defendant  acquitted 
befoj-e  a  tribunal  competent  to  try  him  has  never  been  subjected  to  a  new  trial  for 
the  same  olfence.     [Parke,  B.     An  application  for  a  new  trial  is  wholly  irrespective  of 
statute  law,  whereas  appeals  rest  on  positive  enactment,  and  the  whole  question  is, 
what  appeal  is  given  in  terms  by  the  particular  sUitute.]     PiCg.  v.  Stork  (b)  shews  that 

(c)  Reported,  but  not  on  this  point,  in  16  Law  J.,  Q.  B.,  121. 
\b)  8  Ad.  &  Ell.  405;  .see  Dickenson's  Sessions,  6th  ed.,  6U. 

Ex.  Div.  IX.— 40 
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the  power  of  appeal  canuot  exist  by  implication  only.  In  this  case,  as  the  appeal  is 
only  given  to  the  party  aggrieved,  no  question  can  arise  on  the  other  counts,  except 
on  appeal  by  a  party  who  does  not  appeal,  viz.  the  officer.  [Alderson,  B.  Sect.  83 
does  not  provide  for  giving  grounds  of  appeal,  but  only  for  notice  of  it]  This 
information  is  exactly  on  the  same  footing  as  if  the  oflences  charged  in  each  count 
had  been  laid  in  different  informations,  and  is  merely  a  collection  of  them  in  one  piece 
of  paper,  which,  for  convenience,  is  tried  at  one  time.  [He  alluded  to  O'Cunnell  v. 
The  Qmm  (11  Clark  &  Fin.  29.5),  and  Campbell  v.  The  Queen  (15  Law  J.  (M.  C.  )  76).] 
In  one  case,  indeed,  in  Foster,((')  the  piisoners  were  indicted  for  murder,  Swan  as 
principal  in  the  first  degree,  and  Jefferys  for  being  present  aiding  and  abetting. 
Their  trial  was  postponed,  and  at  the  next  a.ssizes  another  bill  was  found  against 
them,  charging  Swan  (a  servant  of  the  deceased)  with  petit  treason,  and  Jefi'erys 
with  murder.  On  their  arraignment  on  the  second  indictment,  they  pleaded  ore 
tenus,  that  another  indictment  was  pending  for  the  same  ofience,  and  pleaded  over  to 
the  treason  and  felony.  On  demurrer  ore  [413]  tenus  by  the  crown,  the  Court  held 
against  the  plea,  for  that  auter  fois  arraign  was  no  plea ;  but  that  would  hardly  be 
held  now,  so  as  to  put  an  acquitted  prisoner  again  on  his  trial.  [Alderson,  B.  That 
is  not  so  clear ;  could  a  man  indicted  for  murder,  and  charged  with  it  also  on  the 
coroner's  inquisition,  plead  the  latter  as  lis  pendens  to  the  indictment?  Pollock,  C.  B. 
Nothing  but  the  practice  to  the  contrary  prevents  felonies  entirely  dift'eient  from 
being  charged  in  the  same  indictment,  and  tried  together.(a)]  In  misdemeanour  that 
is  still  common,  and  different  persons  are  charged  in  different  counts.(/))  [Alderson,  B. 
At  periods  much  later  than  that  of  the  Stuarts,  the  practice  of  the  Old  Bailey,  now 
disused,  was  to  charge  the  jury  with  the  various  offenders  ch.arged  with  murder, 
petty  larceny,  &c.,  at  once,  and  one  verdict  was  pronounced  on  the  whole]  Suppose 
that  one  information  was  laid  against  ten  diflerent  persons  for  ten  different  offences, 
could  an  appeal  by  one,  who  was  convicted,  open  the  whole  record  against  the  nine 
who  were  acquitted  ? 

J.  T.  Ingham,  in  reply.  In  Beechcr's  case  (8  Eep.  58  b.),  it  was  thus  resolved  : — 
"  In  process  or  delay  which  is  for  advantage  of  the  party,  he  shall  not  assign  it  for 
error,  but  in  the  case  at  bar  the  judgment  is  not  perfect,  for  the  amercement  ought 
to  be  parcel  of  the  judgment,  and  it  is  also  for  the  king's  advantage,  and  therefore 
divers  judgments  have  been  revei-sed  in  the  King's  Bench,  because  the  judgment  was 
ideo  in  misericordia  where  it  should  be  capiatur,  and  yet  it  was  for  the  party's 
advantage ;  but  because  the  judgment  was  erroneous,  and  the  error  was  of  the  Court 
in  giving  it,  for  this  cause  it  has  been  often  adjudged  that  it  is  not  amendable,  but 
the  whole  judgment  shall  be  reversed."  The  [414]  analogy  of  this  case  is  perfect,  for 
in  the  first  place  the  mistake  was  of  the  court  in  entering  judgment  for  the  defendant 
on  the  second  count,  and  further,  the  crown  is  interested.  Again,  there  is  no  doubt 
that  the  clause  giving  the  appeal  is  to  be  read  strictly,  and  it  gives  no  appeal  against 
anything  but  the  judgment,  that  is,  the  entire  decision  of  the  justices  on  the  whole 
information.  Nor  could  the  officer  appeal,  for  in  this  instance  he  was  not  the  party 
aggrieved,  having  gone  only  for  one  penalty,  and  got  a  judgment  in  his  favour. 
Prima  facie  the  several  counts  imported  several  offences,  but  it  clearly  appears  from 
the  evidence  set  out  in  the  conviction,  that  they  were  all  directed  against  one  offence 
only,  and  went  for  but  one  penalty,  so  that  the  appeal  must  have  been  against  the 
entire  decision  of  the  justices. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  special  case,  stated  for  our  opinion  by  the  learned 
recorder  of  Leeds,  under  the  authority  of  7  &  8  Geo.  4,  c.  53,  we  are  of  opinion  that 
the  judgment  of  the  court  of  appeal  could  not  have  been  given  for  the  crown  on  any 
count  but  the  fourth.  We  are  also  of  opinion,  that,  as  the  learned  recorder  decided 
on  the  hearing  that  there  was  no  evidence  to  sustain  the  fouith  count,  the  defendant 
is  entitled  to  be  altogether  exonerated  from  the  chaiges  in  the  information.  The 
facts  are  shortly  these  : — The  defendant  was  brought  before  magistrates  of  the  borough 
of  Leeds  to  answer  an  information  by  the  excise,  consisting  of  four  counts,  and  was 

(«)  Case  of  Swan  and  Jefferyx,  Foster's  Crown  Law,  104,  a.d.  1751. 

(a)  See  R.  v.  Eggingtm,  2  B.  &  P.  508;  R.  v.  Thompson,  2  East,  P.  C.  515. 

(h)  As  to  this,  see  R.  v.  Trafford,  1  B.  Sf  Adol.  874, 
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convicted  on  the  fourth  count  only.  He  thereupon  appealed  against  this  conviction 
and  judgment  to  the  quarter  sessions  for  the  borough,  giving  the  notice  of  appeal 
required  by  the  act.  The  officer  prosecuting  for  the  crown  gave  no  notice  of  appeal 
against  the  judgment  of  the  justices  on  the  second  [415]  or  any  other  of  the  first 
three  counts.  By  s.  84  of  the  above  act,  the  court  of  appeal  is  confined  to  re-hear  the 
same  evidence  and  witnesses  as  had  been  examined  below.  Upon  the  rehearing,  at 
the  borough  quarter  sessions,  the  learned  recordei'  thought  that  the  testimony  given 
did  not  sustain  the  charge  on  the  fourth  count,  and  that  the  defendant  was  entitled 
to  an  acquittal  upon  it.  It  was  then  contended  that  the  crown  was  entitled  to  judg- 
ment upon  the  second  count,  on  the  ground  that,  under  the  84th  section  of  7  &  8 
Geo.  4,  c.  5.3,  the  whole  case  was  re-opened  before  the  court  of  appeal,  so  that 
evidence  might  be  given  there  in  support  of  the  charge  in  the  second  as  well  as  of 
that  in  the  fourth  count ;  and  consequentlv,  that,  notwithst;inding  the  judgment 
appealed  against  had  been  limited  to  the  fourth  count,  the  court  of  appeal  could 
reverse  or  affirm  the  whole  or  part  of  that  decision,  and  give  a  "  new  or  diflerent " 
judgment,  so  as  to  acquit  the  appellant  on  the  fourth  count,  on  which  he  had  been 
convicted,  and  convict  him  under  the  second  count,  on  which  he  had  been  acquitted. 
For  the  defendant  it  was  answered,  that  the  scope  of  the  inquiry  before  the  court  of 
appeal  was  limited  to  the  charge  in  the  fourth  count,  in  respect  of  which  only  was 
there  any  notice  of  appeal :  and  that,  as  the  recorder  was  of  opinion  that  there  was 
no  evidence  to  support  that  charge,  the  appellant  was  entitled  to  a  general  discharge 
or  acquittal ;  and  we  are  of  that  opinion.  The  learned  recorder  appears  to  have 
doubted  his  power  to  go  into  the  case  on  any  other  count  than  the  fourth,  and  we 
think  his  doubt  in  that  respect  was  well  founded.  The  judgment  of  the  convicting 
justices  being  against  the  information  as  to  three  of  the  counts  contained  in  it,  it  was 
as  open  to  the  officer  to  appeal  against  that  part  of  their  judgment,  as  to  the  defen- 
dant to  appeal  against  their  judgment  on  the  fourth  count,  which  was  adverse  to  him. 
But  the  defendant  alone  appealed.  Now,  as  it  cannot  be  taken  that  any  man  would 
appeal  against  a  judgment  in  his  favour,  the  defendant  could  not  be  sup-[416]-posed 
to  have  intended  by  his  appeal  to  insist  that  he  was  "  aggrieved  "  (the  expression  of 
the  statute)  by  the  judgment  of  the  justices  on  the  second  count.  This  notice  of 
appeal,  then,  did  not  aftect  that  judgment,  which,  as  fai'  as  he  was  concerned,  stood 
unappealed  against.  Then,  as  the  officer  did  not  avail  himself  of  that  power  to  appeal 
against  it  in  order  to  obtain  a  conviction,  which  is  expressly  given  him  by  the  same 
section  (7  &  a  Geo.  4,  c.  53,  s.  82  ;  ante,  p.  401,  note),  the  defendant  would  naturally 
go  before  the  quarter  sessions  prepared  only  to  refute  the  charge  against  him  on  the 
fourth  count,  which  might  have  been  of  a  character  totally  dillerent  from  that  laid 
in  the  other  counts.  In  the  absence  of  any  notice  of  appeal  against  the  judgment  in 
his  favour  on  the  first  thiee  counts,  he  may  reasonably  be  supposed  to  have  relied  on 
that  judgment  as  binding  on  the  prosecutor.  If  the  crown  wished  to  rely  on  any 
other  count  besides  that  on  which  the  justices  had  convicted,  their  officer  had  a  perfect 
right  to  appeal  in  respect  of  the  counts,  or  any  of  them,  upon  which  the  defendant 
had  been  .icquitted.  But  we  think  that  in  such  a  case  the  statute  makes  it  equally 
incumbent  on  the  crown  as  on  the  defendant  to  give  notice  of  appeal ;  and  in  the 
absence  of  such  notice  on  either  side,  the  inquiiy  before  the  court  of  appeal  must  be 
limited  to  the  particular  charge  afl'ected  by  the  notice  actually  given.  This  point  is 
decisive  of  the  whole  case,  and  no  other  point  need  be  adverted  to.  For  these 
reasons,  we  shall  direct  that  the  recorder  do  give  judgment  for  the  appellant 
altogether. 

The  following  was  the  rule  for  judgment : — 

"In  the  Exchequer.  "Monday,  the  1st  day  of  February,  1847. 

"  The  Queen  v.  S.  G.  Gamble. 
"Whereas  the  •28th  day  of  January  last  having  been  appointed  by  the  Court  for 
the  argument  of  the  special  case  [417]  submitted  by  the  recorder  of  the  borough  of 
Leeds,  for  its  opinion  upon  cerUiin  points  reserved  by  the  said  recorder,  and  for 
counsel  on  both  sides  to  attend,  on  which  day  the  same  came  on  accordingly,  when, 
upon  hearing  Sir  J.  Jervis,  Knight,  her  Majesty's  Attorney  General,  Mr.  Ingham,  and 
Mr.  Hall,  respectively  of  counsel  on  behalf  of  her  Majesty,  and  Mr.  I'ashlcy,  of 
counsel  on  behalf  of  the  said  S.  G.  Gamble,  and  upon  reading  the  record  of  the  pro- 
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ceerlings  filed  in  the  office  of  her  Majesty's  remembrancer  of  this  Court,  the  matter 
was  adjourned  for  the  judgment  of  the  Court  until  this  day.  Now  the  Court  declare, 
that  the  recorder  of  the  borough  of  Leeds  had  not  the  power  to  amend  the  conviction 
of  the  justices  of  the  peace  for  the  said  borough,  and  to  find  the  said  S.  G.  Gamble 
guilty  on  any  other  count  of  the  infoimation  exhibited  against  him  before  the  said 
justices,  other  than  the  fourth  count  of  the  said  infoimation,  and  for  which  offence  on 
the  said  fourth  count  he  had  been  convicted  by  the  said  justices,  and  against  which 
conviction  the  said  S.  G.  Gamble  had  appealed  to  the  quarter  sessions  of  the  said 
borough,  and  do  therefore  hereby  order  and  direct  that  the  order  of  the  quarter 
sessions  of  the  said  borough  of  Leeds,  reversing  the  decision  of  the  said  justices  on 
the  fourth  count  of  the  information  exhibited  against  the  said  S.  G.  Gamble,  be  and 
the  same  is  hereby  confirmed,  and  that  the  conviction  of  the  said  S.  G.  Gamble  by 
the  said  justices  be  and  the  same  is  hereby  quashed  and  set  aside. 

"Entered        H.  W.  Vincent, 

"  Queen's  Remembrancer." 


[418]  MONYPENNY  V.  Dering  AND  OTHERS.  Jan.  29,  1847. — A  testator  devised 
lands  to  P.  M.,  his  brother  for  life,  remainder  to  the  use  of  the  first  son  of  the 
body  of  P.  M.  for  life  ;  remainder  to  the  use  of  the  first  son  of  the  said  first  son, 
and  the  heirs  male  of  his  body  ;  and  in  default  of  such  issue,  to  the  use  of  all  and 
every  other  the  son  and  sons  of  P.  M.,  severally  and  successively,  for  the  like 
interests  and  limitations  as  he  had  before  directed  respecting  the  first  son  of 
P.  M.,  and  his  issue  of  the  body  :  and  in  default  of  issue  of  the  body  of  P.  M., 
or  in  case  of  his  not  leaving  any  at  his  decease,  then  over. — P.  M.  never  had  any 
issue. — Held,  that  all  the  limitations  after  that  to  the  use  of  the  first  son  of  the 
body  of  P.  M.,  were  void  for  remoteness,  and  that  the  sons  of  P.  M.,  if  he  had 
any,  would  not,  by  the  application  of  the  doctrine  of  cy-pres,  have  taken  an  estate 
tail,  inasmuch  as  such  a  construction  of  the  will  would  be  to  make  the  estate 
devolve  in  a  line  of  succession  different  from  that  which  the  testator  had  expressly 
designated. 

[S.  C.  in  Equity,  7  Hare,  568 ;  68  E.  R.  236  (with  note) :  affirmed  2  De  G.  M.  &  G. 
145  ;  42  E.  R.  826  (with  note).] 

The  following  case  was  sent  by  Vice-Chancellor  Wigram  for  the  opinion  of  this 
Court. 

James  Monypenny,  late  of  Maythorn  Hall,  in  the  parish  of  Rolvenden,  in  the 
county  of  Kent,  was,  at  the  time  of  the  making  of  his  last  will  and  testament  herein- 
after mentioned,  and  thenceforth  up  to  and  at  the  time  of  his  death,  seised  in  fee 
simple  or  otherwise,  well  entitled  to  the  manors  or  reputed  manors  of  Maythorn, 
Nether  Forsham,  and  Kensham,  in  the  said  county  of  Kent,  and  also  to  the  mansion- 
house  called  Maythorn  Hall,  in  the  said  parish  of  Rolvenden,  and  to  divers  messuages, 
lands,  tenements,  and  hereditaments,  situate  respectively  in  the  .several  parishes  of 
Rolvenden,  Tenterden,  Benendon,  Landhurst,  Newenham,  Saint  Mary  in  Wittersham, 
and  Stone  in  the  Isle  of  Oxney,  in  the  county  of  Kent,  all  which  said  hereditaments 
and  premises  were  of  gavelkind  tenure. 

The  said  James  Monypenny,  being  so  seised  or  entitled  as  aforesaid,  and  being  of 
sound  and  disposing  mind,  on  the  11th  day  of  February,  1804,  duly  made  and 
published  his  last  will  and  testament  in  writing,  dated  the  11th  day  of  February, 
1804,  and  duly  executed  and  attested  as  by  law  was  then  required  for  passing  real 
estates  by  devise,  and  thereby  (after  devising  certain  lands  not  comprising  any  of  the 
hereditaments  hereinbefore  specified,  in  manner  therein  appealing)  he  devised  the 
residue  of  his  said  real  estates  as  follows  : — "I  give  and  devise  my  said  house,  called 
Maythorn  Hall,  with  all  and  every  the  appurtenances,  and  also  all  the  rest,  residue, 
ancl  remainder  of  my  manors,  messuages,  farms,  lauds,  tenements,  and  hereditaments, 
and  real  estate  whatsoever,  in  possession,  reversion,  remainder,  or  expectancy,  (except 
as  hereinbefore  devised)  to  the  uses,  intents  [419]  and  purposes  following,  (that  is  to 
say) :  To  the  use,  intent,  and  purpose  that  my  brother  Phillips  Monypenny  shall 
receive  and  take  the  rents,  issues,  and  profits  thereof,  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  waste;   and  from  aud  immediately  after  his 
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decease,  lo  the  use  of  the  first  son  of  llic  body  of  the  said  PliiUips  Moii3i)eiiiiy,  for 
and  during  the  term  of  his  natural  life  ;  and  from  and  immcdiatel}'  after  his  decease, 
to  the  use  of  the  first  son  of  the  said  first  son,  and  the  heirs  male  of  his  body ;  and  in 
default  of  such  issue,  to  the  use  of  all  and  every  other  the  son  and  sons  of  the  body 
of  my  said  brother  Phillips  Monypenn}',  severally  and  successive!}',  according  to 
seniority  of  age,  for  the  like  interests  and  limitations  as  I  have  before  directed 
respecting  the  first  son,  and  his  issue  of  the  body,  of  my  said  brother  Phillips 
Monypciniy.  And  in  default  of  issue  of  the  body  of  my  said  brother  Phillips  Mony- 
penny,  or  in  case  of  his  not  leaving  any  at  his  decease,  to  the  use  of  my  said  l)rother 
Thomas  Monypennj',  for  and  during  the  term  of  his  natural  life,  without  impeachnient 
of  waste ;  and  from  and  immediately  after  his  decease,  to  the  use  of  Thomas 
Monypcnny,  eldest  son  of  my  said  brother  Thomas  Monypenny,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  waste  ;  and  from  and  immediately 
after  his  decease,  to  the  use  of  the  fii'st  son  of  the  body  of  the  said  Thomas  Mony- 
peiuiy,  son  of  my  said  brother  Thomas  Monypenny,  and  the  heirs  male  of  his  body  ; 
and  in  default  of  issue  of  the  body  of  the  said  Thomas  Monypenny  the  son,  to  the 
use  of  all  and  every  other  the  son  and  sons  of  the  body  of  my  said  brother  Thomas 
Monypenny,  for  the  like  estates  and  interests,  severally  and  successively  according  to 
the  seniority  of  age  :  And  in  failure  of  all  such  issue  of  my  said  brother  Thomas 
Mouvpeiniy,  to  the  use  of  him,  his  heirs  and  assigns,  for  ever.  But  I  do  hereby 
declaie,  that  if  it  shall  happen  at  any  time  hereafter  that  my  said  brothers,  or  either 
of  them,  their  or  either  of  their  issue,  shall  become  [420]  entitled  to  the  real  or 
copyhold  estate,  or  any  part  thereof,  late  of  Elizabeth  Joddrell,  widow,  daughter  of 
thelate  Phillips  Gyblwu,  situate  in  the  said  parish  of  Kolvenden,  or  in  the  parishes 
of  Benendon,  I'cnterdeu,  or  either  of  them,  or  elsewhere,  then  and  in  that  case,  and 
immediately  upon  such  an  event  taking  place,  the  said  estates  hcrcinbcfoie  devised 
for  the  benefit  of  my  said  brothers  and  their  issue,  shall  be  and  remain  to  the  use  of 
the  next  person  entitled  thereto  under  and  by  virtue  of  this  my  will,  in  the  same 
manner  as  they  would  have  done  if  the  person  so  succeeding  to  the  said  estates  late 
of  the  said  Elizabeth  Joddrell  were  actually  dead.  And  I  declare  that  my  said 
devisees,  as  they  may  hereafter  respectively  become  entitled  to  my  said  estates,  shall 
be  at  full  liberty  to  fell  and  cut  all  such  timber  and  underwood  as  will  not  improve 
by  standing,  and  shall  not  be  impeached  or  im[)eachable  for  such  waste ;  and  shall 
and  may,  as  they  respectively  become  entitled,  grant  leases  of  my  said  estates,  or  any 
part  or  parts  thereof,  not  exceeding  seven  years,  so  that  such  lease  and  leases  bo 
granted  for  the  best  and  most  improved  rent  that  can  be  procured  for  the  same,  and 
so  that  no  sum  or  sums  of  money  be  paid  by  any  lessee  or  lessees  in  consideration  for 
such  lease  or  leases." 

After  the  date  of  the  will,  and  before  the  date  of  the  codicil  afterwards  stated,  the 
testator's  brother,  Thomas  Monypenny,  died,  leaving  his  son  Thomas,  named  in  the 
will,  him  surviving,  and  such  son  afterwards  took  the  name  of  Thomas  Gyl)boTi 
Monypcntiy. 

On  the  26th  day  of  July,  ISKS,  the  said  te.stator,  James  Monypenny,  being  of 
sound  and  disposing  mind,  duly  made  and  published  a  codicil  to  his  said  will,  dated 
the  2.5th  day  of  June,  18KS,  and  executed  and  attested  as  by  law  was  then  required 
for  passingreal  estate  by  devise,  aijd  therein  recited  that  his  brother  Thomas  had 
died  ;  and  after  reciting  that  by  his  .said  will  he  gave  and  devised  his  said  house 
called  Maythoi'u  Hall,  with  all  and  every  the  appurtenances,  [421]  and  also  all  the 
rest,  residue,  and  i-emaindcr  of  his  manoi's,  &c.,  hereditaments  and  real  estate  whatso- 
ever, in  possession,  .\:c.,  (except  as  thereiiil)efore  devised),  unto  and  to  the  uses  in  the 
said  will  expressed,  he  revoked  the  said  last-recited  devise,  and  did  thereby  give  and 
devise  his  house  called  Maythoru  Hall,  with  all  and  every  the  appurtenances,  and  all 
and  every  other  his  said  manors  Ac,  hereditaments,  and  real  estate  whatsoever,  to 
the  uses,  intents,  and  purposes  thereinafter  expressed  and  referred  to,  (that  is  to  say) : 
To  the  use,  intent,  and  purpose  that  his  wife  should  receive  and  take  the  issues  and 
profits  thereof  from  the  time  of  his  decease,  for  ;wid  during  the  term  of  her  natural 
life,  without  impeachment  of  waste,  but  subject  to  the  keeping  up,  supporting,  and 
maintaining  the  buildings  and  fences  belonging  thereto;  and  from  and  immediately 
after  her  decease,  to  such  and  the  same  uses  as  weie  declared  of  the  said  house, 
manors  &c.,  hereditaments,  and  real  estate,  by  his  said  will,  and  subject  to  the 
declaration  contained  in  his  said  will,  in  case  his  .said  brothers  or  either  of  them,  their 
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or  either  of  their  issue,  should  hecome  entitled  to  the  said  estate  of  Elizabeth  Joddrell, 
widow.     And  the  said  testator  ratified  and  confirmed  his  will  in  all  other  respects. 

The  said  testator,  James  Monypennj',  afterwards  made  two  other  codicils  to  his 
said  will,  neither  of  which  in  any  manner  affected  the  disposition  of  his  real  estate 
made  by  his  said  will  and  first  codicil. 

The  said  testator  James  Monypenny  died  in  June,  1822,  without  having  in  any 
manner  revoked  or  altered  the  disposition  of  the  said  Maytborn  Hall  estate,  made  by 
his  will  and  first  codicil,  and  leaving  him  surviving  his  wife  Mary  Monypenny,  and 
his  brother  the  said  Phillips  Monypenny,  and  the  said  Thomas  Gylibon  .Monypenny, 
son  of  his  deceased  brother  Thomas  Monypenny.  On  his  death,  his  widow,  Mary 
Monypenny,  entered  into  the  receipt  of  the  rents  and  profits  of  the  said  Maythorn 
Hall  estate,  and  continued  to  receive  and  enjoy  the  same  until  her  death  in  the  [422] 
year  1826.  After  the  widow's  death,  the  said  Phillips  Monypenny,  the  brother  of 
the  testator,  entered  into  the  receipt  of  the  rents  and  profits  of  the  said  estates,  and 
continued  in  such  receipt  until  the  time  of  his  decease.  In  Michaelmas  Term,  1827, 
Phillips  Monypenny  duly  suffered  a  common  recovery  of  the  devised  estates,  in  which 
he  was  vouched,  and  vouched  over  the  common  vouchee,  and  such  recovery  was 
declared  to  enure  to  the  use  of  the  said  Phillips  Monypenny  in  fee.  By  a  settlement 
executed  on  the  marriage  of  Robert  Joseph  Monypenny,  the  nephew  of  the  said 
Phillips  Monypenny,  with  the  defendant  Susannah  Monypenny,  dated  10th  June, 
18.35,  the  said  Phillips  Monypenny  charged  the  said  Maythorn  Hall  estate  with  the 
payment  of  a  jointure  of  £300  per  annum  to  the  said  Susannah  Monypenny,  in  the 
event  of  her  surviving  the  said  Phillips  Monypenny  and  Robert  Joseph  Monypenny. 
In  January,  1841,  Phillips  Monypenny  died,  without  ever  having  had  any  issue,  but 
having  made  a  will,  by  which  he  devised  the  Maythorn  Hall  estate  to  certain  uses  in 
favour  of  his  nephew  the  said  Robert  Joseph  Monypenny  for  life,  with  remainder  to 
his  eldest  son  Robert  Phillips  Dearden  Monypenny  for  his  life,  with  remainder  to 
his  first  and  other  sons  successively  in  tail  male  with  divers  remainders  over.  On 
the  death  of  the  said  Phillips  Monypenny,  the  said  Robert  Joseph  Monypenny  entered 
into  the  receipt  of  the  rents  and  piotits  of  the  said  Maythorn  Hall  estate,  by  virtue 
of  the  said  devise  to  him  in  the  will  of  the  said  Phillips  Monypenny,  and  continued 
in  such  receipt  until  the  time  of  his  death.  In  September,  1842,  the  said  Robert 
Joseph  Monypenny  died,  leaving  the  said  defendant  Susannah  Monypenny  his  widow, 
and  Robert  Phillips  Dearden  Monypenny  his  only  son,  then  an  infant  of  the  age  of 
six  years,  him  surviving  ;  and  the  said  Robert  Phillips  Dearden  Monypennv  there- 
upon, by  two  of  his  guardians  (being  the  defendants  Susannah  Monypenny  and 
Peregrine  Royds  Dearden)  entered  into  the  receipt  of  the  [423]  rents  and  profits  of 
the  Maythorn  Hall  estate,  subject  to  the  jointure  of  his  mother  the  said  Susannah 
Monypenny,  and  is  still  in  possession  of  the  said  estates,  by  virtue  of  the  devise  to 
him  in  the  said  will  of  the  said  Phillips  Monypenny. 

The  said  Thomas  Gybbon  Monypenny  has  become  entitled  to  and  is  now  in  the 
possession  of  the  estates  of  the  said  Elizabeth  Joddrell.  The  said  Thomas  Gybbon 
Monypenny  is  married,  and  the  plaintiff,  Robert  Thomas  Gybbon  Monypenny,  is  his 
first  son.  The  defendants  Thomas  Gybbon  Monypenny,  Robert  Phillips  Dearden 
Monypenny,  James  Isaac  Monypenny,  Phillips  Monypenn}',  and  William  Backhouse 
Monypenny,  are  the  co-heirs,  or  represent  co-heirs  of  the  testator  James  Monypenny, 
at  the  time  of  his  own  death  and  of  the  death  of  the  testator  Phillips  Monypenny. 

The  plaintiff,  the  said  Robert  Thomas  Gybbon  Monypenny,  claims  the  Maythorn 
Hall  estate  as  tenant  in  tail  male  thereof,  by  virtue  of  the  devise  to  him  as  the  first 
son  of  the  said  Thomas  Gybbon  Monypenny,  in  the  will  of  the  said  testator  James 
Monypenny.  The  defendant,  the  said  Robert  Phillips  Dearden  Monypenny,  claims 
to  retain  the  possession  of  the  said  Maythorn  Hall  estate,  as  devisee  for  life  under  the 
will  of  the  said  Phillips  Monypenny,  subject  to  his  mother's  jointure,  on  the  ground 
that  the  said  Phillips  Monypenny  acquired  the  fee  simple  of  the  said  estate  b}'  the 
said  common  recovery  suffered  by  him  in  1827  ;  and  he  also  claims  as  representing 
two  of  the  co-heirs  in  gavelkind  of  the  testator  James  Monypenny,  in  case  the  limita- 
tion in  the  will  of  James  Monypenny,  succeeding  the  limitations  to  the  first  son  of 
Phillips  Monypenny  for  life,  should  be  held  to  be  void.  The  defendant,  Thomas 
Gybbon  Mon3'penny,  claims  the  Maythorn  Hall  estate,  as  tenant  for  life  thereof  by 
virtue  of  the  devise  to  him  in  the  will  of  the  said  testator  James  Monypenny,  on  the 
ground  that  it  did  not  shift  from  him  on  his  accession  to  the  estates  of  Elizabeth 
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[424]  Joddrell,  aud  also  he  claims  by  descent  as  one  of  the  co-heirs  in  gavelkind  of 
the  testator  James  Monypenny,  in  case  the  limitations  in  the  will  of  James  Monypenny, 
succeeding  the  limitation  to  the  first  son  of  Phillips  Monypenny  for  life,  should  bo 
held  to  be  void.  The  said  Susannah  Mon}'penny  claims  her  said  jointure  of  £300 
under  the  said  settlement  of  1832,  on  the  same  grounds  upon  which  her  said  sou,  the 
said  Robert  Phillips  Dearden  Monypenny,  claims  his  life  estate. 

The  other  defendants,  representing  co-heirs  in  gavelkind  of  the  said  James  Mony- 
penny, claims  the  said  Maythoi'ii  Hall  estate,  on  the  ground  that  the  limibitions  in 
the  will  and  codicil  of  the  said  James  Monypenny,  after  the  de\ase  tx)  the  first  son  of 
the  said  Pliillips  Monypenny,  were  void. 

The  questions  in  this  case  have  reference  to  these  confiicting  claims.  The  questions 
for  the  opinion  of  the  Court  are  : — 

First,  what  estate  or  estates,  in  possession  or  in  remainder,  did  Phillips  Monypenny 
take  under  the  will  and  codicil  of  the  testator  James  Monypenny  in  the  devised 
property ! 

Secondly,  did  Thomas  Gybbon  Monypenny  take  any  and  what  estate  or  estates  in 
the  devised  property,  under  the  same  will  and  codicil ' 

Thirdly,  did  Robert  Thomas  Gybbon  Monypenny  take  any  and  what  estate  or 
estates  in  the  devised  property,  under  the  .same  will  and  codicill 

Fourthly,  did  Phillips  Monypenny  acquire  any  and  what  estate  in  the  devised 
property,  uuder  the  recovery  of  1827  1 

Fifthly,  did  Susannah  Monypenny  take  any  and  what  estate  or  interest  in  the 
devised  property,  under  the  deed  of  the  10th  of  June,  1835? 

Si.\-thly,  did  the  co-heirs  in  gavelkind  of  the  said  testator,  at  his  death,  take  by 
descent  from  the  testator  James  Monypenny  any  and  what  estate  in  the  devised 
property  1 

[425]  Each  party  is  to  be  allowed  to  refer  to  the  will  of  the  testator  James 
Monypenny  as  part  of  this  case. 

The  case  was  fully  argued  in  Easter  Term,  1846,  (April  29th,  May  4th  and  5th),  by 

Hodgson,  for  the  plaintiff. 

C.  Hall,  for  the  defendant  Thomas  Gybbon  Monypenny. 

Malins,  for  Robert  Phillips  Dearden  Monypenny. 

Whitehurst,  for  some  of  the  co-heirs  in  gavelkind. 

Coote,  for  Susannah  Monypenny  ;  and 

Willcock,  for  the  other  co-heirs  in  gavelkind. 

The  arguments  are  fully  stated  in  the  judgment  of  the  Court,  which  was  now 
delivered  by 

RoLFK,  B.  This  case,  which  has  been  sent  to  us  for  our  opinion  by  Vice-Chancellor 
Wigrani,  turns  entirely  on  the  construction  of  the  will  of  .j.imes  Monypenny,  dated 
the  11th  d.iy  of  February,  1804. 

The  testator,  at  the  time  of  making  his  will,  was  seised  in  fee  of  a  house  in  Kent, 
called  Maythoiii  Hall,  and  of  other  property  in  that  county,  all  of  gavelkind  tenure  ; 
and  by  his  will  he  gave  the  said  house,  called  May  thorn  Hall,  and  all  the  residue  of 
his  real  estate,  "to  the  use  and  intent  that  my  brother  Phillips  Monypenny  may 
receive  the  rents  and  profits  thereof  during  his  life,  and  after  his  decease  to  the  use  of 
the  first  son  of  the  body  of  the  said  Phillips  Monypenny  for  his  life,  and  after  his 
decease  to  the  first  son  of  the  body  of  such  first  son,  and  the  heirs  male  of  his  body  ; 
and  in  default  of  such  issue,  to  the  use  of  every  other  son  of  my  said  brother  severally 
and  successively,  according  to  seniority  of  age,  for  the  like  interest  and  limiUition  as 
I  have  before  directed  respecting  the  first  son  and  his  issue;  and  in  default  of  issue 
of  the  body  of  my  said  brother,  or  in  case  of  his  not  having  any  at  his  decease,  to  the 
use  of  my"  brother  Thomas  ;  and  after  his  decease,  to  the  use  of  Thomas,  the  ehlest 
son  of  mv  [426]  said  l)rolhcr  Thomas,  for  his  life  ;  and  after  his  decease,  to  the  n.sc  of 
the  first  son  of  the  body  of  the  said  Thomas  the  son,  and  the  heirs  male  of  his  body  ; 
and  in  default  of  issue  of  the  body  of  the  said  Thomas  the  son,  to  the  use  of  every 
other  son  of  my  said  brother  Thomas,  for  the  like  estates  ami  interests,  severally  and 
successively,  according  to  seniority  of  age  ;  and  in  failure  of  all  such  issue  of  the  body 
of  my  said'  brother  Thomas,  to  the  use  of  him,  his  heirs  and  assigns." 

The  will  then  contains  a  proviso,  that  if  either  of  the  testator's  brothers  or  their 
issue  should  become  entitled  to  the  Joddrell  estate,  then  the  estate  thereby  devised 
for  the  benefit  of  his  said  brothers,  and  their  issue,  should  remain  to  the  next  person 
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entitled  thereto,  in  the  same  manner  as  if  the  j^eison  succeeding  to  the  Joddrell  estate 
was  dead. 

Before  the  year  1818,  Thomas,  the  brother,  died,  leaving  his  son  Thomas,  who 
took  the  name  of  Gybhon  before  that  of  Monypenny,  and  was  thenceforth  called 
Thomas  (itybbon  Monypenny.  By  a  codicil,  dated  the  i!-5th  July,  1818,  the  testator 
gave  to  his  wife  a  life  interest  in  the  property  in  question,  but  in  other  respects 
confirmed  his  will. 

The  testator  died  in  June  1822,  and,  on  his  death,  his  widow  entered  on  the 
pi'operty  in  question,  and  held  and  enjoyed  it  till  her  death  in  1826.  On  her  death, 
Phillips  Monypenny  entered  on  and  held  and  enjoyed  the  property  until  his  death  in 
January,  1841,  having  in  1827  suffered  a  recovery  of  it,  and  declared  the  uses  thereof 
to  himself  in  fee.     Phillips  Monypenny  never  had  any  issue. 

Since  the  death  of  Phillips  Monypenny,  the  parties  claiming  under  the  recovery 
have  been  in  the  enjoyment  of  the  property. 

Thomas  Gybbon  Mon^^penny  has  since  become  entitled  to  the  Joddrell  estate,  and 
he  has  an  eldest  son,  Koliert  Thomas  G.  Monypenny. 

There  are  iour  claimants,  or  rather  classes  of  claimants,  to  the  estate : — 

[427]  First,  Robert  Thomas  G.  Monypenny.  He  contends  that  Phillips  Mony- 
penny took  an  estate  for  life,  with  remainder  to  his  first  and  other  sons  successively 
in  tail  male,  with  remainder  to  Thomas  Gybbon  Monypenny  for  life,  with  remainder 
to  him  Robert  Thomas  Gybbon  Monypenny  in  tail  male;  and  so  that  Phillips  Mony- 
penny having  died  without  issue,  and  Thomas  Gybbon  Monypenny  having  succeeded 
to  the  Joddrell  estate,  Robert  Thomas  Gybbon  Monypenny  has  become  entitled  as 
tenant  in  tail  male  in  possession. 

Second,  Thomas  Gybbon  Monj'penny  adopts  the  same  construction  of  the  will  as 
that  contended  for  by  the  son,  except  that  he  contends  that  the  shifting  clause  did 
not  take  efl'ect,  and  so  that  he  is  entitled  to  a  life  estate,  prior  to  the  estate  tail  of 
his  son. 

Third,  the  parties  claiming  under  the  recovery  and  the  will  of  Phillips  Monypenny, 
argue  that  he  took  an  estate  tail,  and  so  by  the  recovery  acquired  an  absolute  estate 
in  fee  simple. 

Fourth,  the  co-heirs  of  the  testator  contend,  that  Phillips  Monypenny  took  an 
estate  for  life  only,  with  remainder  to  his  eldest  son  for  life,  and  that  all  the  subse- 
quent remainders  were  void  for  remoteness ;  and  so  that,  on  the  decease  of  Phillips 
Monypenny  in  1841,  without  issue,  the  co-heirs  of  the  testator  became  entitled. 

1  he  claim  as  well  of  Robert  Thomas  Gybbon  Monypenny  as  of  his  father  Thomas 
Gybbon  Monypenny,  is  founded  on  the  hypothesis  that  the  sons  of  Phillips  Mony- 
penny, the  first  tenants  for  life,  if  any  such  there  had  been,  would  have  taken  in 
succession  as  tenants  in  tail  male.  Now  there  is  certainly  no  express  gift  to  them 
as  tenants  in  tail  ;  but  it  is  contended,  that,  in  order  to  effectuate  the  testator's 
general  or  leading  intention,  they  must  be  held  so  to  take,  according  to  what  has 
been  called  the  doctrine  of  approximation,  or  cy  pres  ;  and  as  much  turns  in  this 
case  on  the  question  whether  that  doctrine  does  or  does  not  apply,  [428]  it  will  be 
right  to  consider  in  the  first  place  what  the  doctrine  is. 

The  doctrine  of  cy  pres,  in  reference  to  questions  of  perpetuity,  arises  where  a 
testator  gives  real  estate  to  an  unborn  person  for  life,  with  remainder  to  the  first  and 
other  sons  of  such  person  in  tail  male,  or  with  remainder  to  the  first  and  other  sons 
of  such  person  in  tail  general,  with  remainder  to  the  daughters  as  tenants  in  common 
in  tail,  with  cross  remainders  amongst  them.  In  such  a  case,  the  course  of  succes- 
sion designated  by  the  testator  is  one  allowed  by  law,  but  the  direction  that  the  first 
taker  should  take  for  life  only,  with  remainder  to  his  children  as  purchasers,  is 
illegal,  as  tending  to  a  perpetuity.  In  such  cases,  the  law,  in  order  to  prevent  the 
testator's  intention  from  being  entirely'  defeated,  has  treated  his  expressed  intention 
as  divisible  into  two  parts  :  first,  the  intention  that  the  first  taker  and  his  issue  male 
or  issue  general,  as  the  case  may  be,  shall  all  take  in  succession,  according  to  the  legal 
course  of  descent;  and  secondly,  the  intention  that  the  first  taker  shall  take  an  estate 
for  life  only  and  that  his  children  shall  take  as  purchasers.  And  the  two  intentions 
being  thus  ascertained,  the  Courts  have  treated  them  as  independent  of  each  other, 
and  have  said  that  the  inability  to  carry  into  effect  the  second  or  subordinate  inten- 
tion, shall  not  defeat  the  primary  or  general  intention ;  and  such  a  devise  has  there- 
fore been  held  to  give  an  estate  in  tail  male  or  in  tail,  as  the  case  may  be,  to  the  first 
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taker.  By  these  means,  tbe  estate,  if  left,  as  it  were,  to  itself,  will  ^o  in  the  precise 
course  marked  out  by  the  testator,  though  it  will  be  (contrary  to  what  he  intended) 
liable  to  be  divested  from  that  course  by  the  act  of  the  first  taker.  Whether,  in  such 
a  simple  case  as  that  which  we  have  stated  for  the  purpose  of  explaining  the  doctrine, 
it  might  not  have  been  better  originally  to  act  on  a  difl'eient  principle,  to  have  said 
that  the  two  intentions  were  blended  together,  and  so  that  the  language  of  the  will 
afforded  no  [429]  ,i;uide  to  shew  what  the  testator  intended,  in  a  case  where  his  will 
in  its  integrity  could  not  be  carried  into  effect,  is  a  matter  in  which  it  would  be  vain 
to  speculate.  The  doctrine  has  been  long  recognised,  and  we  should  be  unsettling 
land-marks  if  we  were  to  call  it  in  question.  '1  he  doctrine  is  nowhere  more  clearly 
stated  than  in  a  note  of  the  late  Mr.  Butler,  at  the  end  of  Fearne's  Chapter  on  the 
rule  in  Shelley's  case  (Fearne,  Cont.  Hem.  204).  "  The  cases,"  says  Mr.  Butler,  "  in 
which  this  doctrine  has  been  received,  have  arisen  on  devises  in  which  the  testator  has 
expressed  himself  in  terms  which  have  been  thought  by  the  Courts  to  contain  a  clear 
indication  that  the  devisee  and  his  issue  should  take  the  lands,  and  an  intimation  of 
the  mode  in  which  he  intended  the  issue  should  take  them  ;  and  his  language,  in 
respect  to  the  mode  of  the  issue's  taking  them,  has  been  thought  by  the  Courts  to  be 
such  as,  construed  literally,  imported  limitations  contrary  to  law.  In  construing  these 
devises,  the  Courts  have  considered  that  the  testator's  primary  object  was  that  the 
issue  of  the  devisee  should  take  the  land,  and  that  the  mode  in  which  the  issue  should 
take  it  was  the  testator's  secondary  object,  or,  as  it  has  been  usually  expressed,  that 
the  former  was  his  general  the  latter  his  particular  intention.  'I'hen,  in  conformity 
to  their  uniform  practice  of  effecting  the  testator's  intention  as  far  as  possible,  they 
have  thought  themselves  required  to  adopt  that  construction  of  the  devise,  which, 
by  including  the  devisee,  satisfied  the  general  intention  that  the  issue  should  take, 
but  which,  at  the  same  time,  by  raising  in  the  issue  estates  different  from  those  which 
the  testator  appeared  to  have  intended  them,  sacrificed  to  that  extent  his  particular 
intention.  Thus,  where  the  testator  has  devised  lands  to  a  person  and  his  issue,  and 
has  appeared  to  intend  to  devise  estates  by  purchase  to  the  children  of  unborn  children 
of  the  devisee,  the  Courts  have  considered  such  limitations  contrary  to  law  ;  but  as 
the  will  has  appeared  to  [430]  them  to  shew  an  intention  that  the  issue  should  take, 
and  this  intention  could  be  eMected  by  the  issue's  taking  derivatively  through  the 
ancestor,  the  Courts,  rather  than  the  testator's  intention  should  absolutely  fail  of 
efTect,  have  put  such  a  construction  on  the  devise  as  vested  the  inheritance  in  the 
ancestor  himself.  Such  a  construction  brings  all  the  parties  intended  to  be  benefited 
by  the  testator  within  the  operation  of  the  devise,  and  thus  satisfies  the  testator's 
general  intention  ;  but  in  respect  of  the  mode  in  which  the  testator  would  be  thought 
by  the  literal  meaning  of  his  language  to  intend  they  should  take,  this  is  materially 
varied,  and  thus  his  particular  intention  is  sacrificed." 

Such  being  the  general  doctrine,  we  have  only  to  see  whether  it  is  applicable  to 
the  will  now  before  us,  so  as  to  give  estates  in  tail  male  to  the  sons  of  Phillips  Mony- 
penny.  The  devise  is  to  Phillips  Monypciniy  for  life,  and  after  his  death  to  the  first 
son  of  Phillips  Monypenny  for  his  life,  and  after  his  decease  to  the  use  of  the  first 
son  of  such  first  son  and  the  heirs  male  of  his  body,  and  in  default  of  such  issue,  to 
the  use  of  every  other  son  of  Phillips  Monypenny,  severally  and  successively,  according 
to  seniority  of  age,  for  the  like  interest  and  limitation  as  in  respect  of  the  first  son 
and  his  issue,  and  in  default  of  issue  of  Phillips  Monypenny,  then  over.  Here,  it 
will  be  observed,  no  estate  is  given  to  any  other  grandson  of  Phillips  Monypenny, 
except  the  eldest  son  of  each  of  his  sons  ;  so  that  if  Phillips  Monypenny  had  left  two 
sons,  an<l  the  eldest  of  those  sons  had  had  two  sons,  on  the  death  of  Phillips  Mony- 
penny and  his  eldest  son  and  grandson,  and  failure  of  issue  male  of  the  eldest 
grandson,  the  estate  would,  according  to  the  testator's  express  intention,  have  gone, 
not  to  the  second  grandson,  but  to  the  second  son  of  Phillips  Monypenny,  and  so 
through  the  whole  line  of  Phillips  Monypenny's  sons.  In  this  case,  therefore,  it  was 
no  part  of  the  testator's  intention  that  the  male  descendants  generally  of  [431]  Phillips 
Monypenny  should  take  the  estate,  but  only  a  very  small  part  of  those  descendants, 
namely,  the  eldest  direct  line  tracing  from  each  of  his  sons,  and  that  eldest  Hue  only. 

To  hold,  therefore,  that  the  sons  took  estates  in  tail  male,  would  be,  not  to 
effectuate  a  general  at  the  sacrifice  of  a  particular  intention,  but  arbitrarily  to  force 
on  the  testator  an  intention  different  from  that  which  he  has  expressed  ;  to  conjecture 
what  the  testator  would  have  done  if  he  ha  1  been  aware  of  the  impossibility  of  carry- 
Ex.  Div.  IX.— 40* 
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ing  the  estate  in  the  course  of  descent  which  he  has  designated,  and  then  to  hold  that 
he  has  done  what  the  Court  supposes  it  probable  he  would  in  such  circumstances  have 
wished  to  do.  The  doctrine  of  cy  pres,  if  it  be  such  as  we  have  described  it,  and  such 
as  it  is  stated  to  be  by  Mr.  Butler,  clearly  does  not  warrant  any  such  decision  ;  and 
what  we  have  to  do,  therefore,  is  to  see  whether  the  decided  cases,  which  have  carried 
the  doctrine  the  furthest,  warrant  the  construction  contended  for. 

The  case  which  is  generally  i-epresented  as  having  pushed  the  doctiine  further 
than  any  other,  is  Pitt  v.  Jackson  (2  Bro.  C.  C.  52).  There,  Pinckney  AVilkinson,  having, 
under  an  antenuptial  settlement,  a  power  of  appointing  amongst  the  children  of  the 
marriage  lands  to  be  purchased  with  certain  trust-monies  comprised  in  the  settlement, 
made  his  will  pursuant  to  the  power,  and  thereby  directed  a  part  of  the  trust  funds 
to  be  applied  in  the  purchase  of  real  estate,  to  be  settled  to  the  use  of  his  daughter 
Mary  for  her  life,  for  her  separate  use,  with  remainder  to  trustees  to  preserve  contin- 
gent remainders,  and  after  her  decease,  to  the  use  of  all  her  children  as  tenants  in 
common  in  tail,  with  remainder  over.  Inasmuch  as  Mary  the  daughter  was  of  course 
not  in  esse  at  the  time  of  the  settlement,  the  attempt  to  give  her  a  life  estate,  with 
remainder  to  her  children  as  tenants  in  common  [432]  in  tail,  was  an  attempt  to  do 
what  the  law  would  not  allow,  as  tending  to  a  perpetuit}'.  But  Lord  Kenyon  held 
that  the  appointment  was  not  void,  but  might  be  carried  into  effect  cy  pres,  i.e.  by 
holding  that  Mary  the  daughter  took  an  estate  tail. 

The  only  ground  on  which  this  case  can  be  explained  is,  that  the  Court  divided  the 
expressed  intention  into  several  parts,  holding  the  words  of  the  will  to  express  the 
intention,  first,  that  the  daughter,  and  all  who  should  be  heirs  of  her  body,  should 
take  before  the  estate  should  go  over ;  secondh%  that  the  daughter  should  have  a  life 
estate  only  ;  and  thirdly,  that  her  children,  and  the  heirs  of  their  bodies,  should  take 
in  succession,  not  according  to  the  ordinary  rules  of  law,  but  that  all  the  children  of 
the  daughter  should  take  as  tenants  in  common  in  tail ;  and  the  two  latter  intentions 
being  illegal,  the  Court  executed,  or  professed  to  execute,  the  testator's  intentions  as 
nearly  as  the  rules  of  law  would  permit,  by  giving  the  estate  to  the  daughter  and 
the  heirs  of  her  body.  It  is  very  difficult  really  to  treat  this  as  carrying  into  eflect 
any  part  of  the  testator's  expressed  intention  ;  but  the  ground  of  decision  must 
have  been  that  it  did  so.  In  truth,  the  case  can  hardly  be  relied  on  as  an  authority  : 
for,  as  is  pointed  out  by  Sir  E.  Sugden  (2  Powers,  64),  the  case  afterwards  came 
before  Lord  Loughborough  on  two  bills  of  review,  and  he,  though  in  words  he  assented 
to  the  doctrine  of  Lord  Kenyon,  yet  in  truth  acted  beside  or  even  against  it.  It 
appears  from  the  repoit  of  the  case  on  the  bills  of  review,  Smilh  v.  Lord  Camelford 
(2  Ves.  jun.  698j,  that  the  daughter  under  the  settlement  took  an  estate  tail  in  default 
of  appointment,  and  Lord  Loughborough  held  that  the  appointment  to  her  for  life 
united  with  her  estate  tail  under  the  settlement,  the  estates  appointed  after  her  life 
estate  being  void  for  remoteness,  so  that  ultimately  the  daughter  took  an  estate  tail, 
without  aid  from  or  applica-[433]-tion  to  the  doctrine  of  cy  pres.  In  a  late  case, 
however,  before  V.  C.  Wigram,  Vanderplant  v.  Kimi  (3  Hare,  1),  that  learned  judge, 
though  evidently  not  approving  the  doctrine  of  Pitt  v.  Jachon,  yet  seemed  to  think  it 
a  subsisting  authority,  and  in  fact  acted  on  it  as  binding  him  in  a  case  where  the 
devise  was  in  terms  precisely  similar.  In  considering  how  far  these  two  cases  are 
in  point  with  reference  to  that  now  before  us,  it  must  be  observed,  that,  both  in 
Pitt  V.  Jackson  and  Vanderplant  v.  King,  the  persons  who  would  from  time  to  time 
take  under  the  cy  pres  doctrine,  would  never  include  any  one  who  was  not  an  object 
of  the  testator's  bounty.  In  both  those  cases  the  intention  was,  at  all  times  and  in 
all  possible  states  of  the  family,  to  benefit  heirs  of  the  body  who  were  the  parties 
taking  under  the  cy  pres  doctrine.  The  persons  who  should  from  time  to  time  be 
heirs  of  the  body,  were  intended  to  take  in  common  with  other  lines,  if  other  lines 
there  were — alone,  if  there  were  no  other  lines.  Moreover,  the  estate  was  not  to  go 
over  so  long  as  there  was  anyone  who  would  answer  the  description  of  heir  of  the  body 
of  the  first  taker,  and  in  failure  of  all  such  persons  it  was  to  go  over.  This  intention 
was  ett'ectuated  by  the  cy  pres  doctrine. 

In  these  paiticulars  the  present  case,  it  will  be  observed,  differs  entirely  from  the 
two  we  have  referred  to.  Here  it  never  was  the  testator's  intention,  collecting  that 
intention  from  the  words  he  has  used,  to  benefit  any  heir  male  of  the  body  of  any 
son  of  Phillips  Monypenny,  except  those  who  should  derive  title  through  an  eldest 
son  :  and  the  doctrine,  therefore,  which  should  give  the  estate  to  an  heir  male  claim- 
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iiig  through  any  other  line,  llirough  a  second  son  of  Phillips  Monypentiy's  eldest  son 
for  instance,  would  obviously  give  it  to  a  line  of  persons  whom  the  testator  did  not 
intend  to  beuelit.  And  again,  on  failure  of  the  eldest  line  of  male  descendants 
claiming  through  Phillips  Mony-[434]-penny's  eldest  son,  the  intention  was  that  the 
estate  should  go  over  to  the  next  son  of  Phillips  Monypeniiy  ;  whereas  the  doctrine  of 
cy  pres  would  carry  it  to  the  heirs  male  of  the  body  of  Phillips  Monypenny's  eldest 
son,  i.e.  to  his  second  son  and  his  male  descendants.  These  are  certainly  important 
distinctions  betn  een  this  case  and  Pitt  v.  Jackson  and  Vanderphint  v.  King  ;  and  without, 
therefore,  meaning  to  say  that  the  doctrine  on  which  Lord  Kenyon  proceeded,  and 
which  v.  C.  Wigram  felt  himself  bound  to  follow,  is  satisfactory  to  our  minds,  it  is 
sufficient  for  us  to  say  that  those  authorities  are  not  precisely  in  point,  and  we  do  not 
feel  inclined  to  carry  the  doctrine  on  which  they  rest  one  step  further,  which  we  should 
be  doing,  if  we  held  that  they  governed  the  ease  now  before  us. 

There  is,  however,  another  reported  case  of  an  earlier  date,  in  which  this  same 
ground  of  distinction  certainly  does  not  exist.  We  allude  to  the  case  of  Nkholl  v. 
NichoU  (2  \V.  Bl.  1 159).  There  the  testator  devised  his  real  estates  to  the  second  sou 
(unborn)  of  William  Nicholl  for  his  life,  and  after  his  death,  or  in  ease  he  should  inherit 
the  paternal  estate,  then  to  his  second  son  and  his  heirs  male,  and  for  default  of  such 
i.ssue  to  the  third,  fourth,  and  other  sons  of  William  Nicholl  successively  in  tail  male, 
and  for  default  of  such  issue,  to  the  first  and  other  sons  successively  of  J.  Xicholl  (who 
was  unmarried)  in  tail  male,  with  remainders  over.  Two  questions  arose  :  first,  whether, 
until  there  should  be  a  second  son  of  William  Nicholl,  the  estate  went  to  the  heir  at 
law,  or  to  the  remainder-man  ;  and  secondly,  what  estate  the  second  son  of  William 
Nicholl  would  tiike.  The  Court  of  Common  Pleas,  on  a  case  sent  bj^  the  Lord  Chancellor, 
certified  their  opinion,  first,  that  the  heir  at  law  and  not  the  remainder-man  took  the 
estate  till  there  should  be  a  second  son  of  William  Nicholl;  and  secondly,  that  such 
second  son,  in  order  to  efiectuate  the  general  intention,  would  take  [435]  an  estate  in 
tail  male,  determinable  on  the  accession  of  the  paternal  esfcite. 

It  is  certainly  very  difficult  to  see  how  this  construction  had  any  tendency  to 
carry  into  efi'ect  any  general  intention  of  the  testator,  collecting  the  intention  from 
the  words  he  had  used.  That  intention  would  clearl}'  never  include,  under  any  pos- 
sible circumstances,  any  descendants  of  the  second  son  of  William  Nicholl,  except  the 
second  son  of  such  second  son,  and  the  heirs  male  of  his  body,  i.e.  the  heirs  male  of 
the  body  of  the  second  son  of  the  second  son,  not  the  heirs  male  of  the  bod}'  of  the 
second  son  himself.  Peihaps  the  Court,  seeing  that  as  to  the  third  and  all  subsequent 
sons  there  was  a  clear  expressed  intention  to  give  successive  estates  in  tail  male, 
might  have  felt  itself  warranted  in  inferring  that,  in  spite  of  the  language  used  by  the 
test<itor,  his  intention  must  have  been  to  secure  the  estate  to  all  the  male  descendants 
of  the  second  son,  though  with  a  superadded  impossible  intent,  that  the  line  of  the 
second  son  should  take  in  priority  to  the  first,  supposing  the  paternal  estate  to  have 
descended  on  the  second  son  of  William  Nicholl.  However  that  may  be,  the  case  is 
certainly  one  which  it  is  very  difficult  to  explain  on  anv  principle  of  construction, 
which  does  not  leave  it  to  the  Courts  (where  the  testator  has  expressed  an  illegal 
intention)  to  reject  what  he  has  said,  and  make  the  estate  to  devolve,  not  in  the 
course  pointed  out  in  the  will,  but  in  some  other  course,  which,  under  the  circum- 
stances, may  appear  con\  enient  and  easy  to  be  carried  into  efFect. 

We  cannot  agree  with  the  observations  of  Mr.  Butler,  in  the  subsequent  part  of 
the  same  note  we  have  alread}-  referred  to,  where,  iti  speaking  of  this  case  of  NichoU 
v.  JS'icholl,  together  with  the  other  cases  prior  to  Pilt  v.  Jai-hcm,  he  says,  that  in  all 
those  cases  the  ancestor  tJiking  an  estate  tail  so  far  quadrated  with  the  estate  intended 
by  the  testator  for  the  issue,  that  though  the  quality  of  the  estate  [436]  taken  under 
the  cy  pres  doctrine  would  be  different  from  the  quality  of  the  estate  the}'  would 
have  taken  under  the  will,  still  it  would  not  vary  the  course  or  order  of  the  devolu- 
tion of  the  land.  That  observation  is  applicable  to  all  the  cases  except  Xicholl  v. 
NichoU,  but  certainly  not  to  that  case.  The  decision  there  appears  to  us  so  unintell- 
igible, that  we  cannot  think  ourselves  bound  by  it,  unless  in  a  case  precisely  similar, 
which  the  case  now  before  us  is  not. 

Taking,  then,  the  doctrine  of  cy  pres  to  be  such  as  it  is  from  the  passage  we 
quoted  from  Mr.  Butler's  note,  we  do  not  think  it  can  in  any  case  [)roperly  be  applied, 
so  as  to  carry  the  esUite  in  a  line  of  succession  different  from  that  which  the  testator 
has  directed.     Whether  we  should,  in  a  case  precisely  similar  to  NichoU  v.  NichoU  or 


1260  WALTON   v.  THE   UNIVERSAL   SALVAGE   COMPANY      16M.&W.437. 

Pitt  V.  Jaclson  (followed,  as  the  latter  has  been,  by  V.  C.  Wigram),  feel  ourselves 
bound  to  follow  those  decisions,  is  a  matter  which  we  are  not  now  called  on  to  decide. 
It  is  enough  at  present  to  say,  that  they  do  not  seem  to  us  in  terms  to  apply  to  this 
case,  in  which,  therefore,  our  ceitificate  will  be  in  conformity  to  what  we  consider  to 
be  the  true  doctrine,  as  stated  by  Mr.  Butler. 

To  hold  that  the  sons  of  Phillips  Monypenny  took  estates  in  tail  male,  would  be 
to  hold  that  they  took  estates  which  would  carry  the  property  in  a  difl'erent  course  of 
succession  from  that  indicated  by  the  testator.  This  would  be  to  go  against  the  will, 
and  not  to  carry  its  provisions  or  any  part  of  its  provisions  into  effect.  The  conse- 
quence is,  that  in  our  opinion  the  eldest  son  of  Phillips  Monypenny,  if  he  had  had  a 
son,  would  have  taken  an  estate  for  life  only,  and  all  the  subsequent  estates  are  void 
for  remoteness. 

Some  stress  was  laid  in  the  argument  on  the  words  giving  the  property  over  to 
Thomas  Monypenny  in  default  of  issue  of  my  brother  Phillips,  or  in  case  of  his  not 
leaving  any  at  his  decease.  It  was  contended  that  these  latter  [437]  words,  what- 
ever the  construction  of  the  limitation  to  the  children  of  Phillips  Monypenny,  made 
the  devise  to  Thomas  and  his  issue  good,  inasmuch  as  it  was  to  take  effect  on  an  event 
which  must  happen  within  the  allowed  period  of  time,  namely,  at  the  death  of  Phillips 
Monypenny,  if  he  should  then  leave  no  issue,  which  event  happened.  But,  looking 
at  the  whole  context,  we  think  the  real  meaning  of  the  words  was  only  this,  on  the 
death  and  failure  of  issue  of  my  brother  Phillips  Monypenny,  whether  that  failure 
shall  occur  at  his  own  death  or  afterwards,  I  devise  to  Thomas  ;  and  therefore,  whether 
the  word  issue,  theie  used,  is  to  be  construed  to  mean  issue  general,  or  such  issue  as 
had  been  previously  designated,  in  either  case  the  limitation  over  will  be  void,  as 
being  an  attempt  to  create  estates  which  were  to  commence  at  too  remote  a  period, 
namely,  the  general  failure  of  issue  of  Phillips  Monypenny,  or  the  failure  of  the 
particular  issue  mentioned  by  the  testator.  The  limitation  would  not  be  set  up  by 
holding  it  to  have  given  an  estate  tail  by  implication  to  Phillips  Monypenny,  for 
such  an  estate  tail  would  be  bad,  as  not  being  to  commence  till  after  the  failure  of 
the  particular  previous  estates,  which  we  have  already  stated  are  void  for  remoteness. 

The  consequence  will  be,  that  the  gavelkind  heirs  are  the  parties  entitled,  and  we 
shall  send  our  certificate  accordingly. 

[438j  Walton  v.  The  Universal  Salvage  Company.  Jan.  23,  1847. — Service 
of  a  writ  of  summons  on  a  clerk  in  the  office  of  the  secretary  of  a  corporation 
aggregate,  is  not  sufficient  service  on  the  "  clerk  or  secretary,"  under  2  Will.  4, 
c.  39,  s.  13,  so  as  to  authorise  a  motion  for  a  distringas,  or  to  enter  an  appearance 
for  the  defendants. 

[S.  C.  4  D.  &  L.  55ts.     Keferred  to,  Mackrdh  v.  Glasgow  &  South  Western  Railway, 

1873,  L.  E.  8  Ex.  151.] 

G.  Pollock,  for  the  plaintiff,  moved  to  enter  an  appearance  for  the  defendants,  on 
an  affidavit  of  service  of  the  writ  of  summons  on  a  clerk  in  the  office  of  their  secretary. 
The  defendants  were  incorporated  and  completely  registered  according  to  law,  and 
the  secretary  acknowledged  the  fact  of  service.  The  direction  of  2  Will.  4,  c.  39, 
s.  13,  has  been  complied  with. 

Pakke,  B.  That  act,  in  directing  service  of  process  to  be  made  on  a  "  clerk  "  to 
the  corporation  sued,  means  some  principal  officer,  not  a  clerk  in  its  secretary's  office. 
Whether  there  is  any  difference  or  not  between  the  service  directed  by  the  expression 
"  served  "  and  personal  service,  this  is  no  service  on  the  secretary  or  any  principal 
clerk  of  the  company.  Where  service  on  an  individual  is  injoined,  no  distringas 
would  be  granted  till  every  effort  has  been  made  to  serve  him  personally ;  and  the 
word  "  served,"  as  here  applied  to  corporations,  has  the  same  object,  viz.  personal 
service  on  a  principal  clerk  or  secretary. 

Aldekson,  B.  If  an  act  directs  personal  service  on  a  particular  person,  we  should 
do  wrong  to  admit  equivalents  in  lieu  of  that  service.  Two  more  attempts  must  be 
made  to  serve  the  secretary  personally,  and  if  any  inference  should  then  reasonably 
arise  that  he  does  not  choose  to  be  served,  the  plaintiff'  may  move,  not  to  enter  an 
appearance,  but  for  a  distringas. 

The  other  Barons  concurring. 

Rule  i-efused. 
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[439]  Dunn,  Administrator  v.  Cox.  Jan.  26,  1847.— The  subject's  right  to  try 
a  case  by  a  speci.il  jury  is  not  afl'ected  by  any  suggestion  of  the  Attorney  or 
Solicitor-general,  without  affidavit,  that  the  Crown  is  interested  in  the  defendant's 
estate,  though  that  suggestion  would  be  sufHcient  to  obtain  a  trial  at  bar. 

Pashlcy  moved  to  discharge  a  rule  for  a  .special  jury  obtained  by  the  defendant 
upon  certain  affidavits,  and  asked  for  the  rule  to  be  absolute  in  the  first  instance, 
having  given  notice  to  the  other  side.  [The  Solicitor-General  stated,  that  the  Crown 
had  an  interest  in  the  defendant's  estate.]  [Pollock,  C.  B.  That  suggestion  of  the 
Solicitor-General  is  sufficient  to  establish  the  fact  without  affidavit,  for  the  Crown  has 
a  right  to  .ask  a  trial  at  bar ;  Init  the  general  right  of  the  subject  to  try  a  case  by  a 
special  jury  can  only  be  touched  l)y  affidavit.  It  is  not  usual,  however,  to  grant  this 
luie  absolute  in  the  first  instance  as  prayed,  and  cause  may  be  shewn  on  the  day  after 
to  moiTOw.  ((()'] 

Bridgeford  v.  Wiseman  and  Others.  Jan.  26,  1847. — Judgment  as  in  case  of 
nonsuit  may  be  moved  for  by  one  of  several  defendants,  though  other  defendants 
have  moved  for  costs  of  the  day  for  not  proceeding  to  trial. 

Atherton,  on  the  part  of  some  of  the  defendants,  had  obtained  a  rule  for  payment 
of  costs  of  the  day  for  not  proceeding  to  trial  pursuant  to  notice.  The  record  had 
been  withdrawn  at  the  assizes.  The  Master  allowed  the  plaintiff's  attorney  for  five 
days'  attendance  there,  including  the  day  on  which  the  record  was  withdrawn.  A 
rule  was  obtained  to  review  his  taxation,  in  order  to  disallow  the  costs  of  that  day, 
when  Hugh  Hill  shewed  cause,  and  [440]  it  was  discharged  with  costs.  A  motion 
was  afterwards  made  on  behalf  of  another'  defendant  for  judgmerit  as  in  case  of  a 
nonsuit.  The  Master  hesitated  to  draw  up  the  rule,  as  costs  of  the  day  had  been 
already  moved  for  in  the  cause. 

But  per  Parke,  B.  That  rule  only  applies  where,  after  moving  for  the  costs  of 
of  the  day,  the  same  party  moves  for  judgment  as  in  case  of  a  nonsuit. (a)'^ 

Rule  granted  for  judgment  as  in  case  of  a  nonsuit. 

KiSH WORTH  r.  Dawes.  Jan.  27,  1847. — After  leave  given  to  amend  the  declaration 
upon  payment  of  costs,  the  defendant  did  not  serve  a  rule  to  plead  several  matters, 
or  produce  to  the  Master  the  draft  pleas  as  meant  to  be  amended,  with  Gs.  8d. 
costs  foi-  amendment.  The  pl.-iintifi'  replied  to  the  old  pleas,  and  made  up  and 
delivered  the  issue,  with  notice  of  trial,  though  the  defendant  was  not  under 
terms  to  rejoin  gratis.  The  deliveiy  of  the  issue  was  set  aside  :  but  held  that, 
as  no  production  of  the  intended  new  pleas  took  place  on  taxing  the  costs  of 
amendment,  the  defendant  had  no  right  to  sign  judgment  of  non  pros. 

A  rule  had  been  obtained  by  Flood,  for  setting  aside  a  judgment  of  non  pros.  On 
the  11th  November  pleas  were  delivered  ;  on  the  16th  an  order  to  amend  the  declara- 
tion was  served  on  the  defendant's  attorney,  who,  on  that  occasion,  told  the  plaintiff's 
attorney  that  the  pleas  would  be  different,  and  that  he  had  Itettcr  get  a  summons  to 
tax  the  costs  of  amcMdment,  The  order  to  amend  was  drawn  up  upon  payment  of 
costs  fo  be  taxed.  The  costs  were  taxed  on  the  21st:  the  plaintill's  attoi'uey  did  not 
attend  the  taxation  puisuant  to  notice  given  on  the  2()th,  but  amended  the  declaration, 
and  left  it  with  6s.  8d.  at  the  office  of  the  defendant's  attorney.  The  plaintill's 
attorne)'  [441]  then  made  up  the  issue,  adding  a  replication  to  the  old  pleas,  and 
delivered  it  with  notice  of  trial  to  the  defendant's  attorney.  On  the  2Uth  the  defen- 
dant had  been  prepared  to  plead,  but  did  not,  and  did  not  serve  the  rule  to  plead 
several  matters.     The  issue  and  notice  of  trial  were  set  aside  on  the  25th.     No  fresh 

(o)'  In  the  Queen's  Bench,  no  rule  is  granted  to  discharge  a  special  jury,  but  the 
rule  is  to  shew  cause,  in  two  days,  why  the  cause  should  not  be  tried  in  its  order, 
notwithstanding  the  rule  for  a  special  jury:  Bush  v.  I'riiu/,  ^  D.  P.  C.  180.  In  the 
result,  the  ease  is  tried  by  a  common  jury,  unless  the  defendant  is  able  to  oljUiin  a 
special  jury  in  time. 

(a)'-  See  lilwdes  v.  Tlwmas,  2  Dowl.  &  L.  531. 
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step  was  taken  till  the  7th  December,  when  the  defendant's  attorney  demanded  a 
replication  to  the  old  pleas,  and  afterwards  signed  judgment  of  non  pros. 

Charnock  shewed  for  cause,  that  the  defendant  was  not  under  terms  to  rejoin 
gratis,  or  bound  to  draw  up  the  rule  to  plead  several  matters  till  after  payment  of  the 
costs  of  amendment.  [Alderson,  B.  Was  it  a  condition  of  the  order  to  amend  that 
costs  should  be  paid  1  (a)] 

Flood,  contra.  The  amendment  of  the  pleas  must  take  place,  before  it  can  be 
known  what  the  pleadings  are. 

Parke,  B.  What  was  set  aside  was  not  the  replication  contained  in  the  issue,  but 
the  delivery  of  the  issue.  The  judgment  of  non  pros,  was  therefore  wrong;  no  costs 
were  to  be  taxed  unless  the  defendant  pleaded  de  novo.  The  practice  is  to  tax  costs 
on  production  before  the  Master  of  the  draft  pleas  as  intended  to  be  amended,  with 
6s.  8d.  costs  for  amending.  That  production  not  having  taken  place,  there  is  no  proof 
of  any  intention  to  plead  several  or  difierent  pleas.  The  rule  must  be  absolute  for 
setting  aside  the  judgment  of  non  pros.,  on  payment  of  costs. 

Rule  absolute. 


[442]  Hankinson  u  Bilby.  Jan.  28,  1847. — The  use  of  words  imputing  an  indict- 
able offence  is  actionable  or  not  according  to  the  sense  in  which  they  may  faii'ly 
be  understood  by  bystanders  not  acquainted  with  the  matter  to  which  they  relate, 
or  which  may  render  them  a  privileged  communication,  and  the  secret  intent  of 
the  speaker  in  uttering  them  in  the  presence  of  such  bystanders  is  immaterial. 

Case.  The  declaration  stated,  that  the  plaintiff,  before  and  at  the  committing  of 
the  grievances,  was  a  gardener,  and  thereby  acquired  great  gains,  and  earned  his 
livelihood  ;  and  that  the  defendant,  well  knowing  &c.,  on  &c.,  in  a  discourse  which 
he  had  of  and  concerning  the  plaintiff,  and  of  and  concerning  him  as  such  gardener, 
in  the  presence  and  hearing  of  divers  subjects,  then  in  the  presence  and  hearing  of 
the  said  subjects,  falselv  and  maliciously  spoke  and  published  of  and  concerning  the 
plaintifi",  and  of  and  concerning  him  as  such  gardener,  the  false,  scandalous,  malicious, 
and  defamatory  words  following  (that  is  to  say): — "You  (meaning  the  plaintiff)  are 
a  thief,  and  a  bloody  thief.  You  (meaning  the  plaintiff)  get  your  (meaning  the 
plaintifl''s)  living  by  it.  Y^ou  (meaning  the  plaintiff)  have  robbed  Mr.  Lake  of  £30, 
and  would  have  robbed  him  of  more,  only  you  (meaning  the  plaintiff)  were  afraid.  I 
(meaning  himself,  said  defendant)  did  mean  what  I  said  ;  be  off,  I  don't  want  any 
bloody  thieves  (meaning  the  plaintiff)  here.  Y'ou  (meaning  the  plaintiff)  know  you 
(meaning  the  plaintiff)  robbed  Mr.  Lake  of  £.30."  ]iy  means  of  the  speaking  and 
publishing  which  words  divers  persons  have  believed  the  plaintiff  to  be  a  person  guilty 
of  the  offences  and  misconduct  imputed  to  him,  &c.  Pleas,  not  guilty;  and  other 
pleas  which  became  immaterial.  At  the  trial,  before  Rolfe,  B.,  it  appeared  that  the 
words  were  uttered  by  the  defendant,  a  toll  collector,  to  the  plaintiff,  as  he  passed 
the  Kingsland  turnpike-gate,  in  the  presence  of  several  persons  as  well  as  the  witness. 
The  nature  of  the  previous  conversation  between  the  plaintiff'  and  defendant  did  not 
appear.  The  learned  Baron  told  the  jury,  that  it  was  immaterial  whether  the  defen- 
dant intended  to  convey  a  charge  of  felony  against  the  plaintiff'  by  the  words  used,  the 
question  being,  whether  the  bystanders  would  understand  that  [443]  charge  to  be 
conveyed  by  them.     Verdict  for  the  plaintiff'  for  £5. 

Humfrey  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  No  special 
damage  being  laid,  it  was  necessary  to  shew  the  words  to  be  actionable  in  themselves. 
The  witness  called  by  the  plaintiff  to  prove  the  words  was  purposely  selected,  he  not 
having  heard  the  previous  conversation  between  the  plaintiff  and  defendant.  Mr. 
Starkie,  in  his  work  on  Libel  (2nd  edit,  vol.  1,  p.  44),  says,  "It  is  incumbent  on  the 
party  who  complains  that  he  has  suffered  from  an  imputation  of  crime,  to  shew 
with  certainty  the  injurious  nature  of  the  communication.  In  order  to  establish  this 
point,  two  circumstances  are  necessary  :  first,  that  the  words  or  signs  u.sed  should, 

(a)  If  no  such  condition  exists,  and  no  undertaking  by  the  attorney  to  pay  the 
costs,  the  Older  might  be  abandoned  by  the  party  obtaining  it  after  the  ta.xation  of 
costs,  they  not  being  costs  in  the  cause  :  Pwgh  v.  Ken;  o  M.  &  W.  164.  See  6  M.  &  W. 
17 ;  1  B.  &  C.  651 ;  2  N.  R.  473. 
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either  of  themselves  or  by  reference  to  circumstuiices,  he  capable  of  the  offensive 
meaning  attributed  to  them  ;  secondly,  that  the  defendant  did  in  fact  use  them  in  that 
sense."  He  afterwards  says  (Snd  edit.,  vol.  1,  p.  46),  "  It  is  now  the  settled  rule  of  law 
that  judges  and  juries  shall  understand  words  in  that  sense  which  the  author  intended 
to  convey  to  the  minds  of  the  hearers,  as  evidenced  by  the  whole  circumstances  of  the 
case."  [Parke,  B.  The  drift  of  Mr.  Starkie's  remarks  is  to  shew,  that  the  effect  of 
the  words  used,  and  not  the  meaning  of  the  party  in  uttering  them,  is  the  test  of 
their  being  actionable  or  not :  that  is,  first  ascertain  the  meaning  of  the  words  them- 
selves, and  then  give  them  the  effect  anj'  reasonable  bystander  would  .affix  to  them.(r) 
A  man  must  be  taken  to  mean  what  he  utters.  If  he  use  words  imputing  felony,  he 
will  be  taken  to  have  used  them  maliciously,  unless  he  gives  some  sullicient  excuse  for 
using  them,  as  in  giving  the  character  of  a  servant  on  request,  making  a  charge  to  a 
constal)le,  &c.  My  brother  I-iolfe  thought  that  the  question  was,  what  was  the  effect 
on  the  bystanders  of  the  words  used,  not  what  [444]  the  defendant  secretlj'  intended 
in  his  own  mind.]  In  Temped  v.  Chambers  (1  Stark.  N.  P.  C.  67),  the  declaration 
alleged  that  the  defendant  had  charged  the  plaintiff'  before  a  magistrate  with  having 
feloniously  taken  away  the  defendant's  shutters.  The  written  information  was  for 
unlawfully  taking  them  and  converting  them  to  his  own  use,  viz.  a  mere  trespass.  The 
defendant  having  got  the  warrant,  said  to  the  plaintiff's  agent,  "  I  have  got  a  warrant 
for  Tempest.  I  will  advertise  a  reward  to  apprehend  him.  I  shall  transport  him  for 
felony."  Lord  Ellenborough  said,  "The  case  is  reduced  to  the  speaking  the  words. 
The  defendant  probably  thought  that,  as  he  had  obtained  a  warrant,  the  plaintiff'  had 
been  guilty  of  felony.  The  warrant  was  improperly  granted.  This  is  different  from 
the  case  of  words  spoken  without  explanation  to  a  stranger,  since  they  were  spoken  to 
one  who  had  been  employed  as  the  plaintiff's  agent,  and  arose  out  of  the  situation  of 
the  parties.  He  put  his  own  sense  on  the  warrant ;  I  do  not  think  he  meant  more. 
If  you  are  of  opinion  that  he  meant  substantively  to  impute  a  charge  of  felony,  the 
plaintiff'  will  be  entitled  to  a  verdict,  but  not  otherwise."  [Alderson,  B.  In  that  case, 
had  thei'c  been  bystandei's  parties  to  or  hearers  of  the  conversation,  who  did  not  know 
the  whole  of  the  mattei'  to  which  the  words  referred,  as  the  witness,  from  his  connection 
with  the  plaintiff',  did,  the  intent  of  the  defendojt  in  using  the  words  would  have  been 
material.  In  this  case,  haii  there  been  no  bystanders  who  could  understand  the  words 
as  imputing  felony,  or  who  knew  all  about  the  aff'air  respecting  which  they  were  uttered, 
the  judge's  direction  would  have  been  wrong,  for  it  would  then  be  daminuii  abs(|ue 
injuria,  the  injuria  being  the  having  no  lawful  occasion  to  impute  felony.  Parke,  B. 
The  witness  appears  to  have  been  well  acquainted  with  the  affair  to  which  the  words 
lelated.  If  the  bystanders  were  e(iually  cognizant  of  it,  the  defend  [445]-ant  would 
have  been  entitled  to  a  verdict ;  but  iiere  the  only  question  is,  whether  the  private 
intention  of  a  man  who  utters  injurious  words  is  material,  if  bystanders  may  fairly 
understand  them  in  a  sense  and  manner  injurious  to  the  party  to  whom  they  relate, 
e.g.  that  he  was  a  felon.  Here  no  occasion  appears  for  uttering  the  wor-ds  at  all,  so 
that  the  defendairt  is  altogether  a  wrong-doer.  But  had  he,  in  his  defence,  shewed  a 
lawful  occasion  to  speak  the  words  he  did,  then  his  private  intention  irr  utteritrg  them 
might  be  material.  For  if  the  conimuiricatioir  was  privileged,  his  motive  in  makiirg 
it  would  ap])ear-.  Aldersorr,  B.  In  order  to  make  a  communication  privileged,  the 
occasiorr  nui.st  justify  the  utterirrg  of  actionable  words.] 

Some  doubt  being  suggesteil  as  to  the  facts  proved,  the  Court  conferr-ed  with 
Kolfe,  B.  ;  arrd  the  next  day. 

Pollock,  G.  B.,  .said  —  \Ve  find  from  my  l)rothcr  Rolfe,  that  there  wer-o  several 
bystanders  who  not  only  might  l)Ut  must  have  hoarfl  the  e.xpr'essiorrs  which  form 
the  subject  of  this  action.  That  disposes  of  the  case  as  to  the  matter  of  law.  Words 
uttered  must  be  construed  in  the  sense  which  hearers  of  common  arrd  reasorrable 
understarrding  would  ascribe  to  them,  even  though  particular  individuals  better' 
informed  on  the  matter  alluded  to  might  form  a  differerrt  judgmerrt  oir  the  subject. 

Uule  refused. 

(c)  See  per  Holt,  C.  J.,  .Somer.'i  v.  House,  Holt's  R.  39. 
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[446]  Young  and  John  Atkinson,  Assignees,  &e.  v.  Walker,  Sheriff  of  Yorkshire, 
AND  OGDEN.(a)i  Jan.  28,  1847. — An  attorney's  bill  may  be  referred  for  taxation 
under  6  &  7  Vict.  c.  73,  s.  37,  though  not  signed  by  hira,  or  inclosed  in  a  letter 
signed  by  him  and  referring  to  it. — Where,  by  consent  of  parties,  a  verdict  is 
taken  for  a  sum  named  for  damages,  and  also  all  costs  to  which  plaintiff  had  been 
put  relating  to  the  subject-matter  of  the  cause,  as  between  attorney  and  client, 
without  being  subject  to  taxation,  that  agreement  is  to  pay  such  a  sum  for  costs 
as  would  be  considered  fair  and  reasonable  ou  taxation  in  a  liberal  way,  and  not 
by  the  ordinary  rule. 

This  cause  stood  for  trial  at  the  Yorkshire  Summer  Assizes,  1846,  but  was 
withdrawn  on  the  terms  of  the  defendants  paying  £2000  damages,  and  all  costs, 
without  taxation.  The  following  was  the  consent  signed  by  the  attornies  on  both 
sides : — 

"I7th  July,  1846.  We  consent  to  a  judge's  order  to  stay  proceedings  on 
payment,  on  the  first  day  of  next  term,  of  £2000  for  damages,  and  also  all  costs 
which  the  plaintiffs  may  have  been  put  to,  whether  in  the  action  or  otherwise, 
relating  to  the  subject-matter  of  the  cause  as  between  attorney  and  client,  and  that 
without  being  subject  to  any  taxation  whatever,  with  the  usual  terms  in  default  of 
payment." 

The  following  order  was  afterwards  drawn  up  on  the  20th  of  July,  and  signed  by 
the  judge  at  Chambers  : — 

Young  and  another.  Assignees,  &c.  v.  Walker  and  another. — Upon  healing  the 
attornies  or  agents  on  both  sides,  and  by  consent,  I  do  order  that  further  proceedings 
in  this  cause  be  stayed  ;  but  in  case  default  be  made  in  payment  of  £2000  for  damages 
due  from  the  defendants  to  the  plaintiffs,  for  which  this  action  is  brought,  and  also 
all  costs  which  the  plaintiffs  may  have  been  put  to,  whether  in  the  action  or  other- 
wise, relating  to  the  subject-matter  of  the  cause,  as  between  attorney  and  client,  on 
the  2nd  day  of  November  next,  (no  taxation  to  be  necessary),  the  plaintiffs  shall  be 
at  liberty  to  sign  final  judgment  and  issue  execution  for  the  whole  amount  remaining 
unpaid  at  the  time  of  such  default,  with  costs  of  judgment  and  execution,  sheriff's 
poundage,  officers'  [447]  fees,  and  all  other  incidental  expenses,  whether  by  fieri  facias 
or  capias  ad  satisfaciendum." 

On  the  31st  of  October,  the  plaintiffs'  attorney  delivered  an  unsigned  bill  to  the 
defendants'  attorney,  who,  on  the  2nd  of  November,  called  on  him  at  Bradford  in 
Yorkshire,  and  asked  for  time  till  the  1st  of  December  to  pay  part  of  the  damages 
and  costs.  On  the  3rd  of  November,  the  plaintiffs'  attoi-ney  heard  from  his  London 
agents,  that  the  defendants'  agents  had  taken  out  a  summons  for  taxing  the  bill 
of  the  plaintiffs'  attorney,  but  that  the  order  was  refused.  On  the  9th  of  November, 
the  defend.ants' attorney  paid  the  plaintiffs' attorney  £2000  damages,  and  2931.  17s. 
9d.  costs,  at  the  same  time  protesting  in  writing  against  the  amount  of  his  bill  as 
delivered. 

Willes,  on  the  part  of  Samuel  Atkinson, (a)-  obtained  a  rule  to  tax  the  bill  on  the 
most  liberal  scale,  but  not  as  between  attorney  and  client.  The  plaintiffs'  attorney 
deposed,  that  no  costs  taxed  according  to  the  scale  settled  by  the  Master  would 
pay  his  heavy  expenses  in  sifting  a  fraud  between  the  bankrupt  and  the  defendant 
Ogden. 

Knowles  and  Tomlinson  shewed  cause.  The  bill  in  question  was  not  delivered 
one  month  before  action  brought,  or  signed  by  the  attorney,  so  as  to  be  within  6  &  7 
Vict.  c.  73,  s.  37.  [Parke,  B.  In  Bi'  Pender  (8  Beav.  299),  the  Lord  Chancellor  held, 
as  the  Master  of  the  Rolls  had  done,  that  a  bill  of  costs  delivered  may  be  referred  for 
taxation,  though  not  signed  by  the  solicitor,  or  inclosed  in  a  letter  signed  by  him  and 
referring  to  it.  It  was  there  thought  that  "such  bill  "  in  sect.  37  is  not  confined  to 
a  ".signed  bill,"  but  extends  to  [448]  the  bill  containing  the  attorney's  demand. 
[Alderson,  B.     The  attorney's  duty  is  to  deliver  a  signed  bill,  and  if  he  neglects  to 

(a)  ^  A  plaintiff  named  in  a  fi.  fa.  directed  to  the  sheriff. 

(a)-  Samuel  Atkinson  was  a  sheriff's  officer,  who  was  not  a  party  to  the  cause,  or 
liable  to  the  plaintiffs,  though  he  had  paid  the  damages  and  costs  under  his  agreement 
to  indemnify  the  sheriff  for  seizing  under  the  fi.  fa.  Samuel  Atkinson  had  not 
protested  against  the  costs. 
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sign  the  bill  he  deliveis,  it  is  difficult  to  see  ho\v  he  can  by  that  default  exempt  his 
bill  from  taxation.]  Sect.  43  provides,  that  all  applications  made  under  that  act  to 
refer  an  attorney's  bill  to  be  taxed  and  settled,  "  shall  be  m;ide  in  the  matter  of  such 
attorney  or  solicitor."  Now  here  the  affidavits  and  rule  are  intitled  Young,  &c.,  v. 
Walker  and  Another.  [Alderson,  B.  Supposing  the  affidavits  were  properly  intitled, 
it  is  only  by  looking  at  them  we  are  informed  that  the  bill  is  not  of  the  ordinary  kind. 
Piatt,  B.,  alluded  to  Andermi  v.  EU  (3  D.  P.  C.  73).  Parke,  B.  If  we  have" power 
at  all,  it  is  in  the  cause,  so  the  objection  to  the  intitling  the  affidavit  is  at  an  end ;  but 
there  may  be  another  objection  on  the  merits.  The  application  is  to  tax  a  bill  which 
the  client  has  undertaken  to  pay  without  taxing.  That  agreement  is  in  truth  to  pay 
a  fair  bill.  Have  we  any  powei-  to  tax  a  bill  against  an  express  agreement  not  to  tax 
it  ?  The  Master  must  tax  by  the  ordinary  rules ;  but  this  bill  should  be  taxed  by 
some  fair  and  competent  attorney,  who  would  see  that  charges,  if  extravagant,  were 
not  enforced.  Pollock,  C.  B.  An  agreement  to  pay  a  future  bill,  without  taxation, 
means  a  reasonable  bill  ;  and  if  an  extravagant  bill  is  sent  in,  the  Court,  irrespective 
of  the  statute,  has  power  to  order  it  to  be  taxed.  This  application  is  not  to  tax  the 
bill,  but  to  see  that  it  does  not  exceed  the  amount  at  which  it  might  have  been  taxed 
in  a  liberal  way.  A  party  paying  money  under  protest  is  not  to  be  considered  as 
Laving  paid  it  all.  Parke,  B.  If  a  man  chooses  to  enter  into  such  agreement,  he 
cannot  tax  the  bill  under  the  statute.  If  there  is  any  right  to  tax  it,  it  must  arise 
from  something  which  grows  out  of  the  cause.] 

Kule  discharged  without  costs,  on  counsel's  consent  to  refer  it  to  the  Master  on 
liberal  terms. 


[449]  Fesenmayer  v.  Adcock.  Jan.  30,  1847. — An  I.  0.  U.  is  evidence  of  an 
account  stated  between  the  holder  and  the  party  signing  it,  but  not  of  money 
lent  to  him  by  the  holder. 

Assumpsit  for  work  and  labour  as  an  attorney,  with  counts  for  money  lent,  money 
paid,  and  on  an  account  stated.  The  particulars  of  demand  were,  inter  alia,  for  money 
lent,  but  stated  that  the  plaintiff  sought  to  recover  the  several  sums  of  money  specified 
on  each  and  every  count  of  the  declaration.  Pleas,  non  assumpsit,  and  a  set-otf.  At 
the  trial,  the  plaintiff  went  for  £32  for  his  bill  of  costs,  £40  for  cash  lent,  and  131.  10s. 
for  money  paid  to  a  third  person  on  the  defendant's  account.  To  prove  the  count  for 
money  lent,  the  plaintiff  offered  in  evidence  an  I.  O.  U.  for  £40,  dated  the  12th  of 
October,  lfS44,  signed  by  the  defendant,  but  not  addressed  to  the  plaintilt.  Kolfe,  B., 
held  that  it  was  neither  evidence  of  money  lent  by  the  plaintiff  to  the  defendant,  nor 
of  any  account  stated  between  them.     Verdict  for  the  defendant. 

Watson  now  moved  for  a  new  trial,  on  the  ground  of  misdirection,  citing  Curtis  v. 
Jtichxrds  (I  Man.  Ik  Gr.  4(>.  See  2  M.  &  \V.  20),  and  Dour/las  v.  Holme  (12  Ad.  &  E. 
641).  The  learned  Baron  should  have  left  the  I.  0.  U.  to  the  jury  as  evidence  that  an 
account  had  been  stated  lietween  the  partie-s,  as  it  may  have  been  handed  over  for  that 
express  object.  If  the  defendant  wished  to  shew  that  it  had  been  iti  the  hands  of  a 
party  other  than  the  plaintiff',  so  as  to  be  a  negotiable  instrument,  which  ought  to  have 
been  stamped,  it  was  for  him  to  prove  it. 

Pollock,  C.  B.  Many  cases  shew,  that  an  apparent  stranger  to  an  instrument 
may  be  so  far  coiuiected  with  it  b\'  the  fact  of  producing  it,  as  to  make  it  evidence  for 
a  [450]  jnry  in  support  of  his  claim.  Nor  is  this  plaintiff  confined  by  the  particulars 
to  any  particular  count. (a) 

Pakke,  B.  An  I.  O.  U.  is  no  more  proof  of  money  lent  by  the  party  holding  it  to 
the  party  sought  to  be  charged  by  it,  than  of  goods  sold  and  delivered  by  one  to 
the  other.  And  unless  it  is  evidence  of  an  account  having  been  stated  between  them, 
it  proves  nothing  at  all.  In  Curtis  v.  Rickards,  the  production  by  the  plaintiff' of  the 
I.  0.  U.  was  held  prima  facie  evidence  that  an  account  had  been  stated  by  the  ilefen- 
dant  with  him,  though  no  name  was  mentioned  on  the  instrument.  I  agree  with 
that  decision. 

ALDER.SON,  B.  Prima  facie  the  U.  means  the  person  producing  the  memorandum. 
The  case  turns  on  the  construction  of  the  letter  U.     I  am  clearly  of  opinion  that  this 

(a)  See  Sidawaijs  v.  Todd,  2  Stark.  N.  P.  C.  402  ;  and  4  Esp.  7 
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instrument  is  not  evidence  of  money  lent  by  the  plaintiff  to  the  defendant,  and  it  may 
be  well  that  our  opinion  should  be  expressed  on  that  point,  in  order  to  prevent  any 
contrary  impression  fiom  DougJax  v.  Holme. 

EOLFE,  B.,  concurred. 

Eule  accordingly.  (6) 

[451]  Pardoe,  Surviving  Executor  of  L.  M.  Kinnersley,  Executrix  of  J.  Kinnersley 
V.  Price,  Clerk  to  the  Trustees  under  a  Turnpike  Act,  5  Vict  Fel).  1,  1847. — 
By  a  local  turnpike  act,  the  trustees  were  to  apply  all  monies  received  by  them 
by  virtue  of  the  act,  upon  the  roads  included  in  the  act:  1st,  in  paying  the 
expenses  of  and  incident  to  the  obtaining  of  the  act ;  2ndly,  in  paying  and  dis- 
charging any  interest  which  might,  from  time  to  time,  be  owing  in  respect  of 
moiiey  which  might  have  been  borrowed  on  credit  of  the  tolls  authorised  to  be 
taken  by  former  acts,  thereby  repealed;  Srdly,  in  keeping  the  roads  in  repaii' ; 
4thly,  in  paying  and  discharging  any  interest  on  money  which  might  thereafter 
be  borrowed  on  the  credit  of  the  tolls ;  5thly,  in  reducing  and  discharging  the 
principal  monies  borrowed  on  the  credit  of  the  tolls  authorised  to  be  taken  by  the 
former  facts  ;  and,  lastly,  in  reducing  and  discharging  the  principal  monies  which 
should  thereafter  be  borrowed,  &c. — Held,  that  a  mortgagee  of  the  tolls  authorised 
to  be  taken  by  the  former  acts,  had  not  a  right  of  action  against  the  tiustees  for 
money  had  and  received,  foi'  the  arrears  of  interest  due  to  him,  although  it 
appeared  that  the  expenses  of  obtaining  the  act  had  been  paid,  and  that  the 
trustees  had  in  their  hands  sufficient  money  for  the  payment  of  such  arrears  of 
interest. 

[S.  C.  16  L.  J.  Ex.  192.  Eeferred  to,  Edwards  v.  Lomide.%  1852,  1  El.  &  Bl.  89. 
Distinguished,  Sansom  v.  Si.  Leonard,  Shoreditch,  1869,  L.  E.  4  C,  P.  6.54.  For 
former  proceedings  see  11  M.  &  W.  427  ;  1.3  M.  &  W.  267.] 

Debt.  The  first  count  of  the  declaration  was  for  money  received  by  the  said 
trustees  for  the  use  of  the  plaintifl',  as  the  personal  representative  of  James  Kinnersley  ; 
and  the  second  count  was  for  money  due  on  an  account  stated  Vjy  the  trustees  with 
the  plaintiff  as  executor.  The  particulars  of  demand  stated  the  action  to  be  brought 
to  recover  the  sum  of  £430,  being  arrears  of  interest  at  £5  per  cent,  per  annum,  from 
the  1st  of  January,  1805,  on  £200  lent  by  the  said  James  Kinnersley  to  the  trustees 
of  the  Kington  turnpike  trust,  prior  to  1802  ;  and  that  the  plaintifl'  also  claimed  the 
same  sum  as  the  amount  of  tolls  received  by  the  trustees,  and  applicable  to  the  pay- 
ment of  arrears  of  interest  due  to  the  plaintiff,  as  representative  of  James  Kinnersley, 
and  also  on  an  account  stated. 

The  defendant  pleaded  the  general  issue,  and  the  Statute  of  Limitations,  which 
the  plaintiff  traversed,  and  issues  were  joined  thereon.  The  cause  came  on  to  be 
tried  before  Lord  Denman,  C.  J.,  at  the  Summer  Assizes  for  Hereford,  in  1845,  and 
a  verdict  was  found  for  the  plaintiff  for  £430  and  costs,  subject  to  the  opinion  of  the 
Court  upon  the  following  case  : — 

By  the  act  of  parliament  of  the  5  Vict.,  which  came  into  operation  on  the  1 1th 
of  July,  1842,  it  is  enacted,  that  all  monies  which  shall  be  received  by  the  said 
trustees,  by  virtue  of  this  act,  upon  the  roads  included  in  this  act,  shall  be  applied  as 
follows,  that  is  to  say,  first,  in  paying  and  discharging  the  expenses  of  obtaining  and 
passing  this  act,  or  incident  thereto  ;  secondly,  in  paying  and  discharging  [452]  any 
interest  which  may  from  time  to  time  be  owing  in  respect  of  any  money  which  may 
have  been  borrowed  on  credit  of  the  tolls  authorised  to  be  taken  by  the  said  formei' 
acts  hereb}?  repealed ;  thirdly,  in  paying  the  expenses  of  improving,  maintaining,  and 
keeping  in  repair  such  roads,  and  in  putting  this  act  into  execution  with  reference 
thereto ;  fourthly,  in  paying  and  discharging  any  interest  on  money  which  ma}'  here- 
after be  borrowed  on  the  credit  of  the  tolls  to  be  taken  on  the  said  roads  ;  fifthly,  in 
reducing,  paying  oft',  and  discharging  the  several  pi'incipal  sums  which  have  been 
borrowed  on  the  credit  of  the  tolls  authorised  to  be  taken  by  the  said  former  acts 
hereby  repealed ;   and  lastly,  in  reducing,  paying  off,  and  discharging  all  principal 

(b)  This  rule  was  made  absolute  in  Trinity  Term,  on  the  ground  now  stated  by 
the  Court. 
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sums  of  money  which  may  hereafter  be  borrowed,  and  which  shall  be  due  and  owing 
on  the  credit  of  the  tolls  to  be  taken  on  the  said  roads. 

The  plaintift',  on  the  trial  of  the  cause,  put  in  a  special  case  stilted  in  a  former 
action  between  the  same  parties,  a  copy  of  which,  signed  by  the  respective  attornies, 
is  annexed  to  the  present  case  ;  («)  and  further  proved,  that  the  annual  statements  of 
accounts  produced  from  the  office  of  the  clerk  of  the  peace,  mentioned  therein,  were 
forwarded  to  the  clerk  of  the  peace  bv  the  clerk  of  the  trustees,  pursuant  to  the 
statute,  and  also  those  for  the  years  1S42  and  1843,  and  were  deposited  by  the  said 
trustees  pursuant  to  the  said  statute  ;  and  it  appeared  from  those  accounts,  that  the 
expenses  of  obtaining  and  passing  the  first-mentioned  act  amounted  to  3951.  ISs.  8d., 
and  were  paid  before  the  commencement  of  this  suit. 

The  ca.se  for  the  plaintift'  having  closed,  the  defendant's  counsel  contended  that 
the  plaintiff  must  be  nonsuited  ;  but,  at  the  suggestion  of  the  learned  Judge,  a  verdict 
was  taken  for  the  plaintift"  for  the  full  amount,  subject  to  the  opinion  of  this  Court, 
whether  that  verdict  should  stand  for  any,  and  if  for  any,  for  what  amount,  or  whether 
a  nonsuit  [453]  should  be  entered.  The  defendant  was  not  to  object  to  the 
admissibility  of  any  evidence  given  upon  the  present  trial,  but  all  other  points  were 
to  be  open  to  him. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  verdict  as  entered  ought 
to  stand  for  any  and  what  amount,  or  whether  the  plaintiff  ought  to  have  been  non- 
suited, or  a  verdict  entered  for  the  defendant,  in  which  case  a  nonsuit  or  verdict  is  to 
be  entered  ;  and  the  Court  is  to  be  at  liberty  to  draw  any  inference  from  the  facts 
that  a  jury  might  draw.  The  record  is  to  be  referred  to,  and  taken  as  part  of 
the  case. 

The  plaintiff's  main  point  of  argument  was,  that  the  objection  to  his  right  of  action, 
which  was  held  fatal  in  the  aiguraent  in  the  former  special  case,  was  removed  by  the 
subsequent  statute,  which  specilically  appropriated  all  monies  received  by  the  trustees, 
first,  to  the  expenses  of  the  act,  secondly,  to  the  arrears  of  interest  on  money  previously 
borrowed.  The  defendant's  point  was,  that  an  action  for  money  had  and  received 
could  not  be  maintained,  and  that  the  plaintiff  ought  to  have  declared  speeially. 

The  case  was  argued  in  Trinity  Term,  I.S46  (May  27),  by 

Smythies,  for  the  plaintiff.  The  present  case  is  quite  different  from  that  which 
was  before  decided  between  these  parties.  That  decision  proceeded  upon  the  ground 
that  the  then  existing  turnpike  acts  did  not  impose  upon  the  trustees  any  duty  to  pay 
interest  to  the  mortgagees  of  the  tolls,  anil  that  no  monies  had  been  shewn  to  have 
been  specially  appropriated  by  them  to  the  payment  of  such  interest :  and  it  is  in 
truth  an  authority  for  the  plaintiff,  under  the  present  circumstances  of  the  case  ;  for 
the  new  act  of  5  Vict,  expressly  provides  for  and  directs  the  appropriation  of  all  the 
monies  raised  by  means  of  the  tolls,  in  the  first  place  in  paying  the  expenses  of 
obtaining  the  act,  which  [454]  were  shewn  to  have  been  paid,  and  then  in  payment  of 
any  interest  which  may  from  time  to  time  be  owing  in  respect  of  money  borrowed  on 
the  credit  of  the  tolls  authorised  to  be  taken  by  the  former  acts.  And  these  words 
are  amply  large  enough  to  include  past  as  well  as  future  arrears  of  interest  Atli/  v. 
rarifh  (l"  N.  U.  104)  and  Eihmnh  v.  Bate^  (8  Scott,  N.  K.  434;  2  Dowl.  &  L.  299) 
may  be  cited  for  the  defendant,  but  the  doctrine  laid  down  in  those  cases  is  not 
applicable  here.  Here  the  sUitute  in  express  terms  directs  ])ayment  to  be  made  to  the 
class  of  persons  of  whom  the  plaintift' is  one  ;  and  wherever  that  is  the  case,  the  party 
has  a  right  to  recover  in  an  action  of  debt  founded  upon  the  right  given  him  by  the 
statute:  Cnrden  v.  Tlie  Gmeral  Ceineteri/  Company  (5  Bing.  N  C.  2-53),  tilson  v.  The 
IVannck  Gas  Lu/Iit  Company  (4  B.  &  C  962).  He  referred  also  to  Doe  d.  Banrks  v. 
Booth  (2  Bos.  .fe'P.  219),  MeUisk  v.  Brooks  (3  Beav.  22),  Spong  v.  irri(/ht  (9  M.  &  VV. 
629),  and  Jteff.  v.  Thf  Ihtll  d  Selby  Railway  Company  (6  Q.  B.  70),  and  argued,  in  the 
second  place,  that  by  the  accounts  signed  on  the  part  of  the  trustees,  since  the  pa.ssing 
of  the  new  act,  they  had  admitted  that  all  the  money  received  by  them,  after  payment 
of  the  expenses  of  the  act,  was  applicable  to  the  payment  of  the  interest  due  to  the 
creditors  under  the  former  acts. 

Keating,  for  the  defendant.  This  action  is  in  truth  a  compendious  mode  of 
recovering,  as  money  had  and  received,  any  extent  of  interest  due  upon  a  specialty. 
The  foi-mer  case  of  Purdoe  v.  Price  is  by  no  means  any  authority  for  the  defendant  in 

(a)  See  it  stated,  13  M.  &  W.  267. 
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this  action.  The  Court  nowhere  said,  that,  if  the  act  of  Parliament  had  contained 
words  directing  the  trustees  to  apply  any  part  of  the  money  in  their  hands  to  [455] 
the  payment  of  interest,  an  action  for  money  had  and  received  would  therefore  have 
been  maintainable  against  them.  If  this  form  of  action  be  allowed,  how  is  the  defen- 
dant to  plead  the  Statute  of  Limitations,  3  &  4  "Will.  4,  c.  27 1  There  is  nothing  on 
this  record  that  would  fit  a  plea  of  the  Statute  of  Limitations  on  the  specialty.  The 
view  taken  by  Ci-esswell,  J.,  in  Edwanh  v.  Bates,  of  AUy  v.  Parish,  and  the  other 
similar  cases,  gets  i-id  of  these  difficulties.  With  respect  to  Doe  d.  Banch  v.  Booth, 
the  extrajudicial  doctrine  of  Lord  Eldon  in  that  ease  was  referred  to  by  the  Court  on 
the  foimer  argument  of  this  case,  and  qualified  in  terms.  It  was  the  dictum  of  an 
equity  judge,  applying  equitable  principles  to  a  common  law  action.  If  the  plaintiff 
has  any  right,  he  ought  to  have  declared  specially,  as  in  Cane  v.  Chapman  (5  Ad.  &  E. 
647),  setting  forth  the  statutable  obligation,  and  shewing  how  the  duty  to  pay  the 
money  to  him  arose.  For  no  such  duty  is  created  by  the  statute  alone  :  the  only 
duty  arising  out  of  it  is  to  pay  the  specialty  creditors,  according  to  the  specialties. 
The  duty  to  pay  to  any  particular  creditor  must  be  compounded  of  the  statutory 
obligation  and  the  specialty  contract.  It  must  be  contended  on  the  other  side,  that 
money  had  and  received  would  lie  against  the  trustees  by  an  attorney  for  his  bill,  or 
by  a  person  who  had  done  repairs  to  the  roads.  The  plaintiff  must  say  that  every 
person  who  may  be  entitled  under  any  of  the  contingencies  mentioned  in  the  19th 
section,  may  maintain  money  had  and  received,  on  shewing  the  state  of  facts. 

With  respect  to  the  accounts,  they  cany  the  case  no  further ;  they  admit  no  more 
than  that  the  trustees  have  money  in  their  hands  applicable  to  the  payment  of  the 
specialty  debts  generally. 

Smythies,  in  reply.  The  principle  of  law  upon  which  [456]  the  plaintiff  relies, 
depends  merely  upon  this,  whether,  upon  the  result  of  the  facts  proved  in  evidence, 
there  is  an  ascertained  sum  due  to  him.  Now  here  the  facts  shew  that  the  trustees 
have  received  money  enough  to  pay  all  the  creditors  their  interest,  and  that  they  have 
paid  what  was  by  the  act  of  Parliament  to  be  first  satisfied.  That  being  so,  the  duty 
has  arisen  to  pay  the  interest  to  all  and  each  of  the  creditors.  It  is  said  the  parties 
who  have  done  repairs  to  the  roads  may  equally  sue,  if  the  plaintiff  can  ;  but  that  is 
not  so,  for  they  are  not  persons  ascertained  and  contemplated  by  the  act  as  creditors 
to  be  paid.  It  is  a  mere  authority  to  the  trustees  to  expend  money  on  the  roads, 
before  payment  of  the  principal  money  to  the  mortgagees. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

KoLFE,  B.  This  was  an  action  brought  to  recover  a  sum  of  £4.30,  being  forty- 
three  years'  arrears  of  interest,  at  £5  per  cent,  on  a  sum  of  £200,  lent  by  the  plaintiffs' 
testator,  prior  to  January,  1802,  to  the  trustees  of  the  Kington  Turnpike  lioad,  and 
secured  by  a  mortgage  of  the  tolls.  The  facts  are  the  same  as  those  which  occurred 
in  a  case  in  this  Court  between  the  same  parties,  and  which  is  reported  in  the  13th 
volume  of  Meeson  &  Welsby,  page  267.  That  action,  which  was  commenced  on  the 
27th  June,  1842,  was  an  action  of  debt  for  money  had  and  received  by  the  defendants, 
as  trustees  of  the  road  in  question.  It  was  proved  at  the  trial  of  that  cause,  that  the 
trustees  had  constantly  been  in  the  receipt  of  the  tolls  in  question  :  but  we  were  of 
opinion  that  the  money  so  received  by  them  was  not  money  had  and  received  to  the 
use  of  the  mortgagees  of  the  tolls,  so  that  the  plaintiff  could  not  recover.  Even 
supposing  the  plaintiff  had  made  out  that  there  was  a  surplus  in  the  hands  of  the 
trustees,  beyond  what  they  needed  for  the  repair  of  the  roads,  yet  [457]  there  was 
no  legal  obligation  on  them  to  apply  that  surplus  in  payment  of  the  interest.  We 
were,  therefore,  of  opinion  that,  though  the  plaintiff,  as  personal  representative  of  one 
of  the  mortgagees,  might  have  a  right  to  call  on  the  trustees  to  account  in  a  court  of 
equity,  yet  he  had  no  right,  in  a  court  of  law,  to  treat  the  money  received  by  the 
trustees  for  tolls  as  money  had  and  received  to  his  use  ;  and  for  that  reason,  and 
without  going  into  any  other  question,  the  defendants  had  judgment  in  that  action. 

The  present  action  was  commenced  in  the  month  of  February,  184.5.  It  is  an 
action  of  debt,  brought  by  the  plaintiff,  as  personal  representative  of  James  Kinnersley, 
against  the  defendant,  as  clerk  of  the  turnpike  trustees,  for  money  had  and  received 
to  the  use  of  the  plaintiff;  and  the  particulais  of  demand  state  the  action  to  be 
brought  to  recover  forty-three  years  of  ai'rears  of  interest,  at  £5  per  cent,  from  the 
1st  of  January,  1802,  on  a  sum  of  £200,  lent  by  Kinnersley  to  the  trustees.     The 
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defendant  pleaded,  first,  that  he  never  was  indebted,  and  secondly,  the  Statute  of 
Limitations.  The  plaintiff  sought  to  distinguish  this  case  from  the  former,  principally 
by  reason  of  an  act  of  Parliament,  5  &  6  Vict.  c.  xxvii.,  intituled,  "  An  act  for  repairing 
and  maintaining  several  roads  leading  from  the  town  of  Kington,  and  other  roads 
branching  therefrom,  in  the  county  of  Hereford,"  which  received  the  royal  assent  on 
the  18lh  June,  18-12,  a  few  days  before  the  commencement  of  the  former  action,  but 
which  was  not  relied  on  or  cited  in  the  arginnent  of  that  case,  nor  indeed  were  the 
provisions  applicable  to  the  then  state  of  circumstances.  It  begins  by  repealing  the 
former  acts,  and  appoints  new  trustees,  and  makes  new  provisions  for  the  levying  of 
tolls,  and  the  repair  of  the  roads;  and  then,  in  section  19,  enacts,  that  all  monies 
which  shall  he  received  by  the  trustees,  by  virtue  of  that  act,  shall  l)e  applied  as  follows  : 
i.e.,  1st,  in  discharging  the  expenses  of  obtaining  the  act;  2ndly,  in  paying  aTid 
discharging  any  interest  which  may  fi-oni  time  to  time  be  owing  [458]  in  respect  of  any 
mone}'  which  may  have  been  borrowed  on  the  credit  of  the  tolls  authorised  to  be 
taken  by  the  former  acts ;  3rdly,  in  paying  the  expenses  of  keeping  the  roads  in 
repair ;  4thly,  in  paying  the  interest  of  money  thereafter  to  be  borrowed  on  credit  of 
the  tolls;  Sthly,  in  discharging  the  principal  sums  borrowed  under  the  former  acts ; 
and  lastly,  in  discharging  the  principal  suras  thereafter  to  be  borrowed. 

At  the  trial  of  the  second  case,  at  the  Hereford  Spring  Assizes  of  1845,  the 
plaintiff  proved  the  same  facts  as  had  been  proved  in  the  former  case,  and  he  also 
proved  the  accounts  of  the  trustees  for  the  years  1842,  1843,  and  1844,  signed  by  the 
chairman,  and  by  the  defendant  as  clerk,  setting  forth  the  receipts  and  expeiuliture 
for  those  yeais,  and  shewing  that  the  amount  of  tolls  received  by  the  trustees  was 
more  than  sutiicient  to  satisfy  all  arrears  of  interest  due  to  the  several  mortgagees, 
after  satisfying  the  law  expenses,  which  expenses,  including  the  expense  of  obtaining 
the  act,  were  pro\ed  to  have  been  paid. 

Tlie  plaintiff  contended,  that,  as  all  the  costs  of  obtaining  the  act  were  proved  to 
have  been  paid,  the  trustees  were,  by  the  expiess  terms  of  the  act,  bound  to  pay  over 
the  money  in  their  hands,  in  the  first  place,  in  discharging  the  interest  due  to  the 
plaintiff  and  the  other  creditors  under  the  former  acts;  and  consequently,  that,  as  the 
trustees  had  certainly  received  more  than  sufficient  to  discharge  those  arrears,  the 
sums  so  received  were  to  be  treated  as  money  had  and  received  by  them  to  the  use  of 
the  plaintiff  and  the  other  creditors  entitled  to  the  interest.  It  is  quite  clear  that,  so 
long  as  no  other  relation  subsists  between  two  parties  except  that  of  trustee  and  cestui 
que  trust,  no  action  can  be  maintained  by  the  latter  against  the  former  for  any  money 
in  his  hands.  The  trustee  is,  in  such  a  case,  the  only  person  entitled  at  law  to  the 
money,  and  the  remedy  of  the  cestui  que  trust  is  exclusively  in  a  court  of  e(iuity. 
When,  indeed,  there  is  no  trust  to  execute,  except  that  of  paying  over  monej'  to  the 
cestui  que  trust,  the  trustee,  by  his  con-[459]-duct,  as  for  instance,  by  admission  that 
he  has  money  to  be  paid  over,  or  by  settling  accounts  on  that  footing,  may,  and  often 
does,  make  himself  liable  to  an  action  at  law  at  the  suit  of  the  cestui  que  trust,  for 
money  had  and  received,  or  for  money  due  on  account  stated.  Such  was  the  case  of 
lioper  V.  Holland  (3  Ad.  &  Ell.  99),  and  there  are  many  others  to  the  same  effect.  But 
so  long  as  there  is  no  liability  except  as  trustee,  the  cestui  que  trust  has  no  legal 
remedy.  A  contrary  doctrine  might  often  deprive  the  trustee  of  many  grounds  of 
defence  which  would  be  available  to  him  in  equity  ;  equitable  set-oil",  for  instance,  or 
other  equitable  claims  against  the  cestui  que  trust,  which  in  good  conscience  ought  to 
be  available  to  him,  and  would  be  so  in  a  couil  of  e(iuity,  but  which  would  afibrd  no 
legal  defence. 

We  acted  on  this  principle  in  the  recent  case  of  Barlktt  v.  Dimond  (14  M.  &  W.  49), 
and  we  see  no  reason  to  doubt  the  soundness  of  that  decision.  The  question,  there- 
fore, is,  first,  in  what  character  did  the  trustees  receive  the  tolls,  whether  as  trustees 
or  as  agents  for  the  creditors ;  and  if  as  tiustees,  then,  secondly,  have  they  done 
anything  which  can  give  their  cestui  que  trust  legal  right  against  them?  Now,  on 
looking  to  the  act,  it  appears  quite  clear  that  all  the  tolls  were  received  by  these 
trustees,  in  theii'  character  of  tiustees,  and  in  that  character  onlv.  The  19th  section, 
which  directs  the  application  of  the  tolls,  desciibes  the  persons  receiving  them  as 
trustees.  It  then  proceeds  to  point  out  the  mode  in  which  the  money  coming  to  the 
hands  of  the  trustees  is  to  be  applied;  i.e.,  1st,  in  defraying  the  expenses  of  the  act, 
and  incident  thereto;  2ndly,  in  keeping  down  the  interest  of  the  old  debt;  and  3rdly, 
in  keeping  the  roads  in  repair.     Now  the  money  coming  to  their  hands,  applicable  to 
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the  third  purpose,  must  clearly  come  to  them  merely  as  trustees.  It  would  be  absurd 
to  argue  that  any  person  employed  iu  the  repair  of  the  roads  could  have  a  legal  [460] 
remedy,  not  against  the  persons  employing  him,  in  respect  of  his  employment,  but 
under  the  statute  against  the  trustees,  as  persons  who  had  received  the  tolls.  And  if 
the  money  coming  to  the  hands  of  the  trustees,  applicable  to  one  of  the  purposes 
pointed  out  by  the  act,  (namely,  the  repair  of  the  roads),  must  necessarily  be  money 
in  theii'  hands  merely  as  trustees,  and  subject  to  no  legal  claim  against  them,  so  also 
must  the  money  applicable  to  all  the  other  purposes  of  the  act.  For  there  is  obviously 
no  intention  in  the  act  to  make  any  distinction  in  the  different  portions  of  the  tolls, 
as  to  the  character  in  which  the  trustees  are  to  hold  them.  If  they  are  mere  trustees 
(as  they  certainlv  are)  of  part  of  the  tolls,  they  are  mere  trustees  of  the  whole. 

This  case  is  distinguishable  from  the  two  cases  of  Tilson  v.  JFanoick  Gas  Company 
(4  B.  &  C.  962),  and  Garden  v.  General  Ccmeteri/  Company  (5  Bing.  N.  C.  253),  where, 
under  the  acts  of  Parliament  by  which  the  defendants  in  those  cases  were  incorporated, 
the  Court  held  that  the  solicitor  employed  in  obtaining  the  respective  acts  had  a  legal 
claim  against  the  companies  incorporated  by  the  act.  In  each  of  those  acts,  there  was 
a  clause  that  the  costs  of  obtaining  the  act  should  be  paid,  in  preference  to  all  other 
claims,  out  of  the  first  money  received  by  the  defendants  ;  and  the  Court  of  King's 
Bench  in  the  first  case,  and  the  Court  of  Common  Pleas  in  the  other,  considered  that 
the  meaning  of  the  legislature  wa.s  to  make  the  incorporated  companies  (as  soon  as 
they  had  obtained  funds)  debtors  to  the  solicitors  who  had  obtained  the  act,  for  all 
the  costs  which  they  had  incurred.  The  defendants  in  those  cases  were  in  no  sense 
trustees  of  any  money  coming  to  their  hands.  They  were  the  persons  for  whose 
proper  benefit  the  solicitors  had  obtained  the  act;  and  the  real  meaning  of  the 
legislature  was,  to  treat  them,  retrospectively,  as  having  employed  the  solicitors  to 
procure  their  incorporation.  We  do  not  consider  those  cases  as  at  all  governing  that 
now  before  us ;  and  [461]  on  the  general  ground,  therefore,  to  which  we  have  already 
adverted,  namely,  that  no  action  for  money  had  and  received  is  maintainable  where 
there  is  no  relation  between  two  parties  except  that  of  trustee  and  cestui  que  trust,  we 
ai'e  of  opinion  that  this  act  of  Parliament  does  not  warrant  the  present  action  against 
the  trustees,  for  any  part  of  the  money  coming  to  their  hands.  It  only  remains  to 
consider  whether  the  trustees  have,  by  their  conduct,  in  any  manner  altered  the  mere 
relation  of  trustee  and  cestui  que  trust  subsisting  between  them,  and  so  rendered 
themselves  liable,  in  respect  of  the  money  in  their  hands,  to  an  action  at  law  at  the 
suit  of  the  parties  entitled  to  interest  on  the  old  debt. 

The  only  mode  iu  which  it  has  been  suggested  that  they  have  done  so,  is  that  they 
have,  by  their  chairman  and  clerk,  signed  accounts  since  the  passing  the  last  act, 
whereby  thej'  have  admitted  that  the  expenses  of  obtaining  the  act  have  been  paid, 
and  so,  by  necessary  inference,  have  admitted  tliat  the  money  subsequently  received 
by  them  is  money  applicable  to  the  pa3'ment  of  the  interest  due  to  the  creditors  under 
the  former  acts.  But  the  argument  is  founded  on  fallacy.  The  trustees  maj',  by  the 
accounts  in  question,  be  taken  to  have  admitted  that  they  have  paid  certain  sums  for 
law  charges  ;  and  the  jury  find  that  these  sums  include  the  expenses  of  obtaining  the  act. 
But,  in  the  first  place,  the  jury  is  not  the  proper  tribunal  for  ascertaining  that  point; 
and  even  if  they  were,  still,  giving  to  the  admission  its  very  utmost  force,  it  can 
amount  to  no  more  than  an  acknowledgment  that  the  prior  trusts  have  been  satisfied, 
and  so  that  the  trustees  have  funds  for  executing  the  trusts  under  the  second  and 
subsequent  heads  mentioned  in  s.  19.  This  does  not  alter  the  character  of  the  funds, 
and  is  not  enough  to  give  any  legal  remedy  to  the  cestui  que  trust. 

On  these  grounds  we  are  of  opinion  that  the  plaintiff'  has  [462]  failed  to  establish 
any  legal  demand,  and  so  thei'e  must  be  judgment  for  the  defendant. 

It  may  le  proper  for  us  to  add,  that  the  decision  of  this  case  turns  entirely  on  the 
act  of  Parliament,  and  we  are  therefore  not  called  on  to  discuss  the  doctrine  laid  down 
by  Lord  Eldon  in  Doe  v.  Booth,  or  to  consider  to  what  case  his  dictum  would  apply. 
Probably,  if  it  should  ever  become  necessary  to  decide  the  point,  it  may  be  found, 
that  in  orderito  enable  the  mortgagee  of  tolls  to  maintain  an  action  for  money  had  and 
received  against  the  trustees,  it  will  be  essential  to  shew  something  more  than  the 
mere  relation  of  mortgagor  and  moitgagee.     But  as  to  this  we  give  no  opinion. 

Judgment  for  the  defendant. 
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Ex  PARTE  Lord.  Feb.  1,  1847. — The  Court  will  not  discharge  from  custody  a 
bankrupt  committed  under  the  6  Geo.  4,  c.  16,  s.  36,  for  not  answering  questions 
to  the  satisfaction  of  the  commissioner,  where  they  are  of  opinion  that  the  story 
contained  in  his  answers  is  not  such  as  to  satisfy  a  reasonable  person  of  its 
truth. — The  warrant  of  commitment  of  a  bankrupt,  under  6  Geo.  4,  c.  16,  s.  36, 
set  out  the  whole  of  the  Ixuikrupt's  examination  respecting  a  sum  of  money  which 
was  not  forthcoming,  and  which  the  banki'upt  alleged  to  have  been  stolen  from 
him  b\-  house-breakers ;  it  then  proceeded — "  which  answers  are  not,  nor  are  any 
of  them,  satisfactory  to  me  the  said  commissioner:" — Held  sufficient,  although 
some  of  the  answers  might,  on  the  face  of  them,  be  satisfactory  ;  for  that  the 
bankrupt  was  committed  on  account  of  answers  which,  taken  as  a  whole,  were 
unsatisfactory. — The  warrant  directed  the  committal  of  the  bankrupt  until  he 
should  full  answer  make,  &c.  "  to  the  questions  so  put  to  him  by  me  as  afore- 
said : " — Held  good,  although  the  words  of  the  statute  are^"  until  he  shall  full 
answer  make  to  their  satisfaction,  to  such  questions  as  shall  be  put  to  him." — The 
warrant  was  directed  "  to  the  messenger  of  the  said  Court,  and  to  his  assistants, 
and  to  the  governor  or  keeper  of  her  Majesty's  gaol  of  the  Castle  of  York  :  " — Held 
sufficient,  without  naming  the  messenger. 

[S.  C.  4  D.  &  L.  405;  16  L.  J.  Ex.  118;  11  Jur.  186.] 

Bramwell  moved  for  a  habeas  corpus,  to  be  directed  to  the  governor  of  York  Castle, 
commanding  him  to  bring  up  the  body  of  Joseph  Lord,  a  bankrupt,  who  had  been 
committed  to  that  prison  by  the  warrant  of  the  Commissioner  in  Bankruptcy  for  the 
Leeds  district,  for  not  answering  satisfactorily  certain  questions  put  to  him  by  [463] 
the  Commissioner.     The  warrant  of  commitment  was  as  follows  : — 

"  In  the  Court  of  Bankruptcy  for  the  Leeds  District. 

"At  the  Town  Hall,  in  Sheffield,  in  the  county  of  York,  this  7th  day 
of  August,  1846. 
"Whereas  a  fiat  in  bankruptcy,  bearing  date  the  ■27th  day  of  June,  1846,  and 
directed  to  her  Majesty's  Court  of  Bankruptcy  for  the  Leeds  district,  was  duly  awarded 
and  issued  against  Joseph  Lord,  of  Sheffield,  in  the  county  of  York,  tanner  and  leather 
currier,  and  boot  and  shoe  maker,  dealer  and  chapman  ;  and  the  said  Joseph  Lord  had 
been  duly  adjudged  bankrupt  thereunder  :  And  whereas  the  said  Joseph  Lord  did, 
on  the  7th  day  of  August,  1846,  in  obedience  to  a  summons  issued  by  me,  Martin 
John  West,  one  of  the  commissioners  of  the  said  court,  authorised  to  act  in  the  prosecu- 
tion of  the  said  fiat,  directed  to  the  said  Joseph  Lord,  appear  before  me,  Martin  John 
West,  the  sai<l  commissioner,  at  the  Town  Hall  in  Sheffield  aforesaid,  to  be  examined 
by  virtue  of  the  said  fiat,  and  the  statutes  in  such  case  made  and  provided  ;  and  I, 
the  said  Martin  John  West,  the  said  commissioner,  in  execution  of  the  said  fiat,  and 
the  powers  and  authorities  given  to  me  by  the  several  statutes  made  and  now  in  foi'ce 
concerning  bankrupts,  did,  on  the  said  7th  daj'  of  August,  1846,  proceed  to  examine 
the  said  Joseph  Lord  touching  divers  matters  relating  to  his  trade,  dealings,  and 
estate,  and  the  said  Joseph  Lord  having  then  and  there,  in  open  court  before  me  the 
said  commissioner,  duly  nuide,  signed,  and  subscribed  the  declaration  required  by  law 
to  be  duly  made,  signed,  and  subscribed  by  bankrupts  in  lieu  of  an  oath  ;  I,  the  said 
commissioner,  did  then  and  there  cause  the  several  questions  hereafter  enumerated 
and  set  forth,  to  be  put  to  him  the  said  Joseph  Loid,  before  me  the  said  commissioner, 
to  which  questions  so  put  as  aforesaid,  the  .said  Joseph  Lord  [464]  refused  to  give 
any  other  than  the  several  answers  immediately  following  (that  is  to  sa\') ; " — [The 
warrant  then  proceeded  to  set  forth  a  series  of  questions  to  and  answers  by  the  bank- 
rupt, relating  to  a  sum  of  money  which  the  baidvrupt  admitted  to  have  been  ni  his 
possession  a  short  period  before  the  bankruptcy,  l>ut  gave  an  account  of  its  having 
been  stolen  by  robbers,  who  broke  into  liis  house.  It  then  proceeded  :]  "  Wliich 
answers  of  the  said  Joseph  Lord  are  not,  nor  are  any  of  them,  satisfactory  to  me  the 
said  commissioner:"  it  then  directed  the  officer  to  convey  the  bankrupt  to  the  gaol  of 
the  castle  of  York,  and  tlie  gaoler  to  detain  him  there,  "  until  such  time  as  ho  shall 
submit  himself  to  me  the  said  commissioner,  or  to  any  other  commissioner  of  the  said 
court,  duly  authorised  to  act  in  the  prosecution  of  the  said  fiat,  and  full  answer  make 
to  mv  or  his  .satisfaction,  to  the  questions  so  put  to  him  by  me  as  aforesaid." 
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The  warrant  was  directed  "To  the  messenger  of  the  said  court,  and  to  his  assistants, 
and  to  the  governor  or  keeper  of  her  Majesty's  Gaol  of  the  castle  of  York,  in  the 
county  of  York." 

A  similar  application  had  been  made  to  Erie,  J.,  in  the  Bail  Court,  and  refused. 

Bramwell,  in  support  of  the  motion.  This  warrant  of  commitment  is  defective 
both  in  substance  and  in  form.  First,  it  is  defective  in  substance,  for  the  commissioner 
had  no  power  to  commit  at  all  under  the  circumstances  set  forth  in  it.  The  power  of 
commitment  is  given  to  commissioners  in  bankruptcy  by  the  stat.  6  Geo.  4,  c.  16,  s.  36, 
which  enacts,  that  "  it  shall  be  lawful  for  them  to  examine  such  bankrupt  upon  oath, 
&c.  touching  all  matters  relating  either  to  his  trade,  dealings,  or  estate,  or  which  may 
tend  to  disclose  any  secret  grant,  conveyance,  or  concealment  of  his  lands,  tenements, 
goods,  money,  or  debts,  and  to  reduce  his  answer  into  writing,  which  examination, 
so  reduced  into  [465]  writing,  the  said  bankrupt  shall  sign  and  subscribe ;  and  if  such 
bankrupt  shall  lefuse  to  be  sworn,  or  shall  refuse  to  answer  any  questions  put  to  him 
by  the  said  commissioners  touching  any  of  the  matters  aforesaid,  or  shall  not  fully 
answer  to  the  satisfaction  of  the  said  commissioners  any  such  questions,  or  shall  refuse 
to  sign  and  subscribe  his  examination  so  reduced  into  writing  as  aforesaid  (not  having 
any  lawful  objection  allowed  by  the  said  commissioners),  it  shall  be  lawful  for  the  said 
commissioners,  by  warrant  under  their  hands  and  seals,  to  commit  him  to  such  prison 
as  they  shall  think  fit,  there  to  remain  without  bail  until  he  shall  submit  himself  to 
the  said  commissioners,  to  be  swoi'n  and  full  answers  make  to  their  satisfaction  to  such 
questions  as  shall  be  put  to  him,  and  sign  and  subscribe  such  examination."  Now, 
in  the  present  case,  there  is  not  on  the  face  of  the  examination  any  equivocation  or 
refusal  to  answer.  The  bankrupt  has  answeied  all  the  questions  fully.  His  account 
is,  that  thieves  broke  into  his  house  and  stole  the  mone}',  with  respect  to  which  the 
questions  weie  put  to  him.  It  may  be  that  the  story  he  has  told  is  an  improbable 
one ;  but  if  it  be  consistent,  and  not  so  violently  opposed  to  probability  as  to  shock 
common  sense,  the  commissioner,  although  he  may  have  doubts  as  to  the  truth  of  it, 
is  not  authorised  to  commit.  If  the  bankrupt  answers  fully,  the  commissioner  ought 
to  be  satisfied.  The  fulness  of  the  answer  is  the  test.  [Alderson,  B.  You  say  a  con- 
sistent falsehood  is  to  satisfy  the  commissioner?]  Yes,  otherwise  the  result  may  be, 
that  the  bankrupt  is  to  be  imprisoned  until  he  either  commits  perjury  or  says  he  has 
done  so.  [Alderson  B.  Is  not  the  criterion  whether  a  reasonable  man  would  believe 
the  story  told  by  him  ?]  The  conmiissioner  should  not  commit  in  such  a  case  :  the 
bankrupt  may  be  indicted  for  perjury,  if  in  fact  it  be  false.  An  improbable  circum- 
stance may  no  doubt  happen  to  a  man,  and  so  he  may  lie  in  prison  all  his  life  meiely 
for  telling  the  truth,  unless  he  perjures  himself  to  get  out.  [Parke,  B.  [466]  The 
rule  of  law  is  clear  ;  it  is  laid  down  by  Lord  Kenyon,  in  Ex  parte  Nowhn  (6  T.  K.  1 1 8), 
that  the  question  in  each  particular  case  to  be  decided  is,  "whether  the  answer  given 
by  the  bankrupt  be  or  be  not  sufficient  to  satisfy  the  mind  of  any  reasonable  person." 
In  the  same  case  Ashhurst,  J.,  says,  "  It  would  be  a  ridiculous  ceremony  for  the  com- 
missioners to  go  through,  in  examining  a  bankrupt,  if  they  were  bound  to  give  credit 
to  his  account,  however  improbable  or  absurd  it  might  be  merely  because  he  has  the 
effrontery  to  swear  to  it.  In  these  cases  they  are  to  exercise  their  judgment  upon  the 
whole."  AVe  are  to  do  the  same.  If  we  think  the  commissioner  exercised  a  sound 
discretion  in  disbelieving  the  banki'upt's  story,  we  ought  to  leave  him  where  he  is.] 
If  such  be  the  construction  of  the  act  of  Parliament,  great  hardship  may  be  imposed 
upon  the  bankrupt.  He  is  only  to  remain  in  prison  until  he  answer's  the  questions 
fully.  [Par-ke,  B.  If  you  ar-e  right,  he  has  only  to  answer  the  first  question  with  a 
downright  falsehood.  Alder'son,  B.  He  must  satisfy  some  reasonable  person  that  his 
story  is  probable.  That  is  no  ver^'  great  hardship.]  Every  man  vfho  has  the  misfortune 
to  have  an  impr-obable  thing  happen  to  him  may  then  be  imprisoned  for  an  indefinite 
time,  merely  for  telling  the  truth.  [Pollock,  C.  B.  That  is  an  observation  which 
applies  to  the  policy  of  the  act  of  Parliament,  and  ought  to  be  addressed  to  the  legis- 
latur-e.  The  bankrupt  acts  have  always  r-eceived  the  construction  stated  by  mj^  br'other 
Par-ke,  and  though  occasional  har'dships  may  have  arisen  from  it,  it  has  generally  done 
substantial  justice.  For  my  own  part,  I  am  entirely  dissatisfied  with  the  story  told 
b}f  the  bankr'upt,  and  believe  that  the  r'obbery  he  speaks  of  was  altogether  fictitious.] 
There  are  also  sever-al  defects  of  form  in  this  warrant.  First,  after  setting  out 
a  long  series  of  questions  and  [467]  answers,  it  adjudicates  that  the  answers  are  not, 
"  nor-  are  any  of  them,"  satisfactory  to  the  commissioner.     Now  many  of  them  certaiirly 
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are  obviously  satisfactory,  and  therefore  the  commissioner  ought  to  have  specified 
those  which  were  not  so:  in  re  Hailkind  (1  Dowl.  P.  C,  N.  S.,  S35).  Some  of  the 
answers,  moreover,  were  recalled  by  the  bankrupt  towards  the  close  of  the  examination  ; 
he  was  surely,  therefore,  improperly  committed  on  them.  [Pollock,  C.  B.  It  would 
not  be  sufficient  to  say  that  some  of  the  answers  were  unsatisfactory,  because  they 
might  be  cleared  up  by  others.  The  answers  are  unsatisfactory  upon  the  whole,  as 
answers  to  the  inquiry  respecting  the  money  alleged  to  have  been  stolen.  Parke,  B. 
We  must  take  the  examination  as  a  whole,  it  being  all  directed  to  one  object,  namely, 
to  obtain  some  account  of  a  large  sum  of  money,  supposed  to  be  in  the  bankrupt's 
possession.]  Secondly,  the  warrant  is  not  in  accordance  with  the  statute,  inasmuch 
as  it  directs  the  bankrupt  to  be  committed  until  he  shall  submit  himself  to  the  com- 
missioner, and  answer  satisfactorily  "  the  questions  so  put  to  him  as  aforesaid  :  " 
whereas,  what  the  statute  empowers  the  commissioner  to  do  is  to  commit  the  bankiupt 
until  he  shall  make  full  answer  to  his  satisfaction  "  to  such  questions  as  shall  be  put 
to  him."  Here  the  bankrupt  is  committed  until  he  answer  questions  which  may  never 
be  put  to  him  again.  [Pollock,  C.  B.  The  form  of  this  warrant  is  the  one  usually 
adopted;  it  is  the  form  which  was  used  in  Hex  v.  Ferrot  (2  Burr.  1122),  where  the 
warrant  was  good.]  So  it  was  also  in  Ex  parte  Davncey  (12  M.  &  W.  271);  but  in 
neither  of  those  cases  was  this  objection  taken.  The  warrant  should  be  in  the  form 
adopted  in  Millers  case  (3  Wils.  420;  2  W.  Bla.  881),  directing  the  bankrupt  to  be 
committed  until  he  answer  satisfactorily  "all  such  questions  as  shall  be  put  to  him." 

Thirdly,  the  n.ime  of  the  messenger,  to  whom  the  war-[468]-rant  is  directed,  is 
not  stated.     The  warrant  ought  to  state  the  name  of  the  party  who  is  to  execute  it. 

Pollock,  C.  B.  I  think  no  i-ule  ought  to  be  granted.  I  observe  that  in  Miller's 
case  one  objection  taken  was  that  the  warrant  concluded  as  it  did,  and  that  it  did  not 
follow  the  form  adopted  in  Bex  v.  Perrot,  which  the  warrant  now  before  us  does.  The 
Court  discharged  the  bankrupt  on  other  objections,  remarking  that  the  conclusion  of 
the  warrant  appeared  to  be  wrong,  but  that  they  would  give  no  opinion  on  that  point, 
further  than  that  in  Rex  v.  Perrot  the  conclusioti  was  right.  This  objection  is  altogether 
of  a  grammatical  nature ;  and  as  there  is  a  decision  upon  the  point,  I  think  we  ought 
to  be  bound  by  it.     There  is  nothing  in  the  other  objections. 

Pakke,  B.  This  section  of  the  statute  is  certainly  not  very  clearly  expressed  ; 
for  it  says,  that  if  the  bankrupt  shall  not  answer  satisfactoi'ily  any  question  put  to 
him,  the  commissioners  may  commit  him  to  prison  until  he  make  answer  to  their 
satisfaction  to  such  questions  as  shall  be  put  to  him.  The  meaning,  however,  must  be 
taken  to  be,  that  he  is  to  be  committed  until  he  answers  the  questions  alread3'  put ; 
that  it  refers  to  the  bygone  questions,  and  not  to  fresh  questions  to  l)e  afterwards  put. 
The  words  " shall  be  put "  lefer  to  questions  that  shall  be  put  after  the  passing  of  the 
act.  It  must  be  recollected  that  this  is  not  a  new  enactment,  but  is  copied  from  former 
statutes  ;  and  we  ought,  therefore,  to  adopt  the  construction  which  has  been  already 
put  upon  the  same  words  in  those  statutes,  in  the  cases  referred  to  by  ni}'  Lord. 
This  wai'rant  agrees  also,  in  its  conclusion,  with  those  given  in  the  books  of  forms. 

Aldekson,  H.,  and  Pl.4tt,  B.,  concurred. 

liulo  refused. 


[469]  CoBl'.E'lT  V.  Oldfield.  Feb.  1,  1847. — An  affidavit  will  be  rejected  which 
docs  not  contiiin  the  proper  additions  of  all  the  deponents.  Where  a  rule  has 
been  obtained  on  an  affidavit,  the  jurat  of  which  is  defective  in  not  containing 
the  names  of  the  respective  deponents  sworn,  pursuant  to  the  rules  of  this  Court, 
Mich.,  37  Geo.  3,  and  Trin.,  1  Geo.  4,  the  Court  will  discharge  the  rule,  with 
costs. 

[S.  C.  4  D.  &  L.  492  ;  16  1..  J.  Ex.  1.50.] 

A  rule  had  been  obtained,  calling  upon  the  defendant  to  shew  cause  why  an  attach- 
ment should  not  issue  against  him  for  contempt  of  this  Couit.  The  affidavit  on  which 
the  rule  was  obtained  commenced  thus :  — "  Attidavit  of  William  Cobbett,  a  prisoner 
in  the  (iJuecn's  Prison,  the  above-named  plainlill',  and  Alfred  Siius,  of  No.  3  .Marl- 
borough Head  Court,  Holland  Street,  Blackfriars  Uoad,  in  the  parish  of  Christ  Church, 
in  the  county  of  Surrey."     The  jurats  were  in  the  following  form  : — 
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"  Sworn  at  the  Queen's  Prison,  in  the  county  of  Surrey,  the  23rd  day  of  January, 
1847,  before  me,  J.  C.  Evison,  a  commissioner  &c. — William  Cobbett." 

'  Sworn  in  Court,  at  Westminster  Hall,  the  23rd  day  of  January,  1847,  before  me, 
T.  J.  Pratt.— Alfred  Sims." 

G.  T.  White  shewed  cause,  and  objected  that  the  affidavit  was  informal.  First, 
the  addition  of  the  deponent  Sims  is  not  given.  The  addition  to  every  deponent's 
name  is  expressly  required  by  the  general  rule  of  Hilary  Term,  2  Will.  4,  art.  5.  And 
where,  in  a  joint  affidavit,  there  is  an  objection  to  the  description  of  one  of  the 
deponents,  the  Court  will  not  enter  upon  an  inquiry  whether  the  statements  of  his 
co-deponent  are  sufficient  to  sustain  the  application  :  Bex  v.  Justices  of  Carnarvonshire 
(5  Nev.  &  M.  364).  He  cited  also  Lawson  v.  Case  (1  C.  &  M.  481),  and  Begina  v.  Reem 
(4Q.  B.  211). 

Secondly,  the  jurat  is  defective,  in  not  containing  the  names  of  the  respective 
deponents  sworn,  pursuant  to  the  rules  of  this  Court,  of  Michaelmas  Term,  37  Geo.  3, 
and  Trinity,  1  Geo.  4  ;  and  for  this  defect  the  rule  must  be  dis-[470]-charged  with 
costs:  Frost  v.  Hayward  (10  M.  &  W.  673),  Blackwell  v.  Allen  (7  M.  &  W.  14G). 

Pashley,  contr^.  This  is  quite  a  different  case  from  Frost  v.  Hayward,  where  a 
gross  blunder  had  been  committed,  the  affidavit  having  been  sworn  before  a  person 
who  had  manifestly  no  jurisdiction.  This  is  a  mere  informality,  of  the  most  trivial 
kind. 

Pollock,  C.  B.  I  think  we  are  bound  by  the  authorities  to  discharge  this  rule 
with  costs  ;  and  I  do  not  think  it  is  at  all  unreasonable.  If  a  motion  is  made  on 
defective  affidavits,  why  should  the  opposite  party  be  put  to  the  expense  of  opposing 
the  application,  when,  upon  the  objection  being  taken,  it  appears  that  the  affidavits 
ought  not  to  have  been  read  ? 

Alder.SON,  B.  We  are  bound  by  the  case  of  Blackwell  v.  Allen  to  discharge  this 
rule  with  costs. 

The  other  Barons  concurred. 

Eule  discharged,  with  costs. 

[471]  A.SHLEY  AND  OTHERS  V.  Pratt  AND  OTHERS.  Feb.  1,  1847. — Insurance  on 
ship,  at  and  from  Liverpool  to  ports  and  places  in  China  and  Manilla,  all  or  any, 
during  the  ship's  stay  there  for  any  purposes,  and  from  thence  to  her  port  or 
ports  of  calling  and  discharge  in  the  United  Kingdom,  with  liberty  to  call  and 
stay  at  all  or  any  ports  or  places  on  either  side  of  and  at  the  Cape  of  Good 
Hope.  The  ship  sailed  from  Liverpool  direct  to  a  port  in  China,  having  on  board 
a  cargo  for  that  port  and  Manilla  ;  from  thence  she  proceeded  to  Manilla,  and 
there  discharged  the  remainder  of  her  outward  cargo.  At  Manilla,  the  captain 
took  on  board,  on  freight,  230  chests  of  opium  for  Tongkoo,  another  port  in 
China  (not  being  thereby  a  tenth  part  laden),  and  sailed  for  Tongkoo,  there  to 
seek  a  freight  for  the  United  Kingdom,  and  on  her  voyage  thither  was  lost  by 
perils  of  the  seas.  Tongkoo  is  quite  out  of  the  direct  course  from  Manilla  to 
the  United  Kingdom  ; — Held,  that  the  words  "  from  thence,"  in  the  policy, 
meant  not  "from  Manilla"  only,  but  "from  ports  or  places  in  China  and  Manilla, 
all  or  any  ;"  and  that  the  sailing  from  Manilla  to  Tongkoo,  for  the  purpose  of 
seeking  a  homeward  cargo,  was  not  a  deviation. 

[S.  C.  17  L.  J.  Ex.  13.5 :  affirmed  1  Ex.  257.] 

This  was  an  action  of  assumpsit  upon  a  policy  of  insurance  for  £1000,  upon  the 
ship  "Mars."  The  declaration  stated  a  total  loss  by  perils  of  the  seas  during  the 
voyage  insured  ;  it  also  contained  counts  for  money  had  and  received,  and  upon  an 
account  stated.  The  defendants  pleaded.  Hist,  non  assumpserunt ;  secondly,  to  the 
count  on  the  policy,  a  denial  of  the  loss  stated  ;  thirdly,  to  the  same  count,  that  the 
loss  stated  occurred  during  a  deviation  by  the  consent  and  direction  of  the  plaintiffs. 
The  plaintirts  joined  issue  upon  the  first  two  pleas,  and  replied  de  injuria  to  the  last, 
on  which  also  issue  was  joined.  It  was  agreed  between  the  parties,  and  an  order 
made  accordingly,  dated  the  11th  day  of  April,  1843,  by  the  late  Lord  Abinger,  C.  B., 
that  the  facts  should  be  stated  for  the  opinion  of  the  Court  in  the  following  special 
case,  which  was  afterwards  turned  into  a  special  verdict. 
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The  plaintiffs,  Messrs.  Ashley  Brothers,  of  Liverpool,  ship-brokers,  and  Mr.  John 
Worrall,  of  Liverpool,  merchant,  (beinj:;  owners,  duly  registered,  of  the  ship  "Mars." 
of  Liverpool,  Gardner,  master),  by  Messrs.  Wise,  Faibridge,  &  Co.,  their  brokers, 
effected  a  policy  of  insurance,  dated  27th  dav  of  May,  1839,  with  the  General 
Maritime  Lisurance  Company,  London,  which  was  duly  subscribed  by  the  defendants, 
being  three  of  the  directors  of  such  company,  for  £1000,  upon  such  ship,  "lost  or 
not  lost,  at  and  from  Liverpool  to  poi-t«  and  places  in  China  and  Manilla,  all  or  any, 
during  the  ship's  stay  there  for  any  purposes,  and  from  thence  to  her  port  or  ports  of 
calling  and  discharge  [472]  in  the  United  Kingdom,  with  liberty  to  call  and  stay  at 
all  or  any  ports  or  places  on  either  side  of  and  at  the  Cape  of  Good  Hope."  The 
"  Mars  "  sailed  on  the  .5th  of  July,  18.39,  direct  from  Liverpool  to  the  port  of  Lintin, 
in  China,  having  on  board  a  cargo  on  account  of  Messrs.  Wise,  Holiday,  &  Co.,  for 
Lintin  aforesaid  and  Manilla,  and  some  goods  for  the  same  places  on  the  owners' 
account.  The  master  of  the  "Mars"  was  instructed,  after  discharging  such  outward 
cargo,  to  seek,  for  owners'  account,  for  a  return  cargo  for  the  L^nited  Kingdom.  The 
"  Mars  "  arrived  on  the  coast  of  China,  and  on  her  arrival,  on  account  of  the  disturbances 
there  existing  between  the  Biitish  and  Chinese,  was  immediately  ordered,  with  all 
other  British  merchant  vessels,  by  her  Majesty's  ship  "  Volage,"  to  go  to  Tongkoo, 
which  is  oid\'  a  few  miles  from  and  in  sight  of  Lintin,  and  in  lat.  22"  2.5"  North, 
long,  113"  40'  East.  She  arrived  at  Tongkoo  on  the  23rd  of  November,  1839,  and 
there  discharged  part  of  her  cargo.  The  "  Mars "  proceeded  from  Tongkoo  on  the 
9th  of  December,  1839,  to  Manilla,  and  arrived  there  on  the  16th  of  December,  1839, 
and  there  discharged  the  remainder  of  her  outward  caigo,  with  the  exception  of  a 
trifling  part  belonging  to  the  owners.  Manilla  is  in  lat.  li°  35'  North,  and  long.  121° 
East.  The  captain,  finding  freights  low  at  Manilla,  took  on  board  there,  on  freight, 
2.!0  chests  of  opium  for  Tongkoo,  and  sailed  from  Manilla,  with  the  intention  of  going 
back  to  Tongkoo  and  there  seeking  a  freight  direct  back  to  the  L^nited  Kingdom ; 
and  while  so  .sailing  from  Manilla  towards  and  in  the  direction  of  Tongkoo,  and  having 
got  to  lat.  21  North,  long.  117'  East,  by  the  Pratas  shoal,  the  sliip  "  Mars"  was,  by 
the  perils  of  the  seas,  wrecked  and  totally  lost,  on  the  13th  of  January,  1840. 

'\Vhen  the  "  Mars  "  sailed  from  Manilla,  with  the  230  chests  of  opium  on  board, 
she  was  not  a  tenth  part  laden.  Manilla  is  only  seven  or  eight  days'  sail  from  Tongkoo, 
in  favourable  weather.  Lintin  and  Tongkoo  arc  both  places  in  China,  which  lie  in 
the  course  of  a  voyage  from  Liverpool  [473]  to  China  and  Manilla.  The  regular  and 
usual  course  of  a  voyage  fiom  Manilla  to  the  L^nited  Kingdom  is  S.S.W.,  for  the 
purpose  of  passing  thiough  the  Straits  of  Sunda,  and  thence  round  the  Cape  of  Good 
Ilope  ;  and  in  the  course  of  such  voyage  the  ship  would  not  have  gone  to  the  north- 
ward of  -Manilla.  The  regular  and  usual  course  of  a  voyage  from  Manilla  to  Tongkoo, 
and  that  pursued  by  the  "  Mars"  on  the  present  occasion,  is  north-westerly  ;  and  the 
point  at  which  she  had  arrived  at  the  time  of  the  accident  is  altogether  out  of  the 
regular  and  usual  course  of  a  voyage  from  Manilla  to  the  Ignited  Kingdom,  though 
in  the  regular  and  direct  course  of  a  voj'age  from  Manilla  to  Tongkoo.  One  hundred 
and  ten  to  one  hundred  and  twenty  days  is  about  the  average  duration  of  a  voyage 
from  the  United  Kingdom  to  China  or  Manilla,  and  also  of  a  voyage  from  China  or 
Manilla  to  the  United  Kingdom.  The  north-east  monsoon  is  not  so  favourable  to  a 
passage  from  Manilla  to  Tongkoo  as  the  south-west  monsoon.  The  monsoon  always 
blows  from  the  north-east  in  December  and  January,  and  with  the  greatest  strength. 
In  the  months  of  December,  January,  and  February,  the  voyage  from  Manilla  to 
Tongkoo  can  be  made  during  the  north  cast  monsoon  without  any  extraordinary 
danger,  but  a  vessel  must  sail  a  longer  distance  in  making  a  voyage  from  Manilla  to 
Tongkoo  during  the  noith-east  than  the  south-west  monsoon. 

The  due  subscription  of  the  policy  by  the  defendants,  as  directors  of  the  General 
Maritime  Insurance  Company,  London,  is  admitted,  iis  also  the  sufficiency  of  the  capital 
stock  and  funds  of  the  comp.iny,  and  of  the  shares  of  the  defendants  therein,  to  pay 
and  satisfy  the  plaintitl's  the  amount  insured  ;  and  the  agency  of  Wise,  Farbiidge,  Si 
Company,  as  alleged  in  the  declaration,  and  the  plaintiffs'  interest  in  the  subject 
matter  of  insurance  to  the  amount  of  all  the  money  by  them  insure<l  thereon,  are  also 
admitted. 

It  is  agreed  that  the  pleadings  and  policy  annexed  may  be  referred  to  by  either 
party  as  part  of  this  case,  and  that  [474]  the  Court  shall  be  at  liberty  to  inspect  maps 
and  charts,  and  dra^v  all  conclusions  and  inferences  of  fact  from  the  circumsUvnees 
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stated,  as  a  jury  might  or  ought  to  draw  therefiom  ;  and  that,  after  judgment  shall 
be  given  upon  the  case,  either  party  shall  be  at  liberty'  (with  the  approbation  of  this 
Court,  and  not  otherwise)  to  turn  this  case  into  a  special  verdict,  and  to  bring  a  writ 
of  erroi  thereupon,  such  special  verdict  to  be  settled  by  a  judge  of  this  Court ;  and 
all  inferences  of  fact  which  this  Court  may  draw  upon  the  hearing  of  the  special  case 
are  to  be  stated  as  facts  in  the  special  verdict. 

The  question  for  the  opinion  of  this  Court  is,  whether  the  plaintifTs  are  or  are 
not  entitled,  under  the  circumstances,  to  recover  in  this  action  any  and  what  amount. 
If  the  Court  shall  be  of  opinion  that  the  plaintiffs  are  so  entitled,  then  judgment  is 
to  be  entered  for  the  plaintifl's  by  confession,  for  such  amount  as  the  Court  shall  think 
that  the  plaintiffs  are  entitled  to  recover ;  but  if  the  Court  shall  he  of  opinion  that 
the  plaintiffs  are  not  entitled  to  recover  anything,  then  a  judgment  of  nolle  pi'osequi 
shall  be  entered  ;  unless  in  either  case  the  Court  shall  think  tit  that  the  case  shall  be 
turned  into  a  special  verdict,  in  which  case  judgment  shall  be  entered  upon  such 
special  verdict,  according  to  the  directions  of  this  Court. 

The  case  was  argued  in  Easter  Term,  1846,  (April  27),  by 

Martin  for  the  plaintiffs.  The  sailing  from  Manilla  to  Tongkoo,  under  the  circum- 
stances stated  in  the  case,  was  not  a  deviation  whereby  the  policy  was  avoided.  If 
the  ship,  having  discharged  her  outward  cargo  at  Manilla,  had  taken  no  other  goods 
at  all  on  board  at  that  port,  she  would  clearly  have  had  a  right,  under  the  terms  of 
this  polic}',  to  return  to  the  coast  of  China  for  a  homeward  cargo ;  and  the  taking  on 
board  at  Manilla  the  2.30  chests  of  opium  for  Tongkoo  can  make  no  difference  in  this 
respect.  The  policy  authorises  a  voyage  "  at  and  from  Liverpool  to  ports  [475] 
and  places  in  China  and  Manilla,  all  or  any,  during  the  ship's  stay  there  for  any 
pnrposes,  and  from  thence  to  her  port  or  ports  of  calling  and  discharge  in  the  United 
Kingdom,  with  liberty  to  call  and  stay  at  all  or  any  ports  or  places  on  either  side  of 
and  at  the  Cape  of  Good  Hope.  [Parke,  B.  The  other  side  will  contend  that  the 
words  "from  thence"  mean  from  Manilla,  and  therefore  that  she  had  no  right  to 
return  from  Manilla  to  China.]  According  to  the  grammatical  construction,  "from 
thence"  imports  "  from  ivL  or  any  ports  and  places  in  China  antl  Manilla."  It  was 
clearly  intended  that  the  .jhip  should  bring  a  homeward  freight  from  Manilla  or  China. 
Such  being  the  reasonable  construction  of  the  policy  itself,  is  there  any  case  wherein 
a  contrary  interpretation  has  been  put  upon  such  words?  The  only  case  which  can 
at  all  be  relied  on  for  that  purpose  by  the  defendants  is  the  case  of  Beatson  v.  llawodh 
(6  T.  R.  .531).  That  was  an  insurance  on  ship  "at  and  from  Fisherow  to  Gottenburg, 
and  back  to  Leith  and  Cockenzie."  It  appeared  that  the  ship  in  the  homeward  voyage 
went  first  to  Cockenzie,  which  lay  nearer  to  Gottenburg  than  Leith,  and  was  stranded 
in  the  harbour  of  Cockenzie.  This  was  holden  to  be  a  deviation,  on  the  ground  that, 
in  the  absence  of  some  usage  or  special  facts  to  vary  the  general  rule,  the  construction 
of  the  policy  was  that  the  assured  must  go  to  the  places  mentioned  in  it,  in  the  order 
in  which  they  weie  named,  and  that  to  depart  from  that  course  was  a  deviation.  But 
that  case,  if  it  be  law,  is  not  applicable  to  the  present,  because  here  the  ship  did 
proceed  first  to  China,  and  then  to  Manilla.  Beatson  v.  Haworth  was  decided  on  the 
authority  of  Clasnn  v.  Simmond  (Park  on  Ins.  626,  3rd  ed.),  there  cited,  where,  in  an 
insurance  on  a  ship  at  and  from  London  to  her  ports  of  discharge  in  the  Streights, 
as  high  as  Messina,  the  stopping  of  the  vessel  at  Marseilles,  for  which  port  she  had  a 
cargo  on  her  return,  would  be  a  deviation.  That  case  [476]  is  equally  distinguishable 
from  the  present,  for  the  reason  just  stated.  In  Marsden  v.  Reid  (3  East,  572),  the 
action  vras  upon  a  policy  on  goods,  at  and  from  Liverpool  to  Palermo,  Messina,  Naples, 
and  Leghorn.  The  ship  took  in  goods  and  was  cleared  out  from  Naples  only,  and  had 
no  goods  on  board  for  any  other  place,  Leghorn  being  known  to  be  in  the  hands  of 
the  French  soon  after  the  policy  was  effected.  She  was  captured  by  the  French  in  the 
Bay  of  Biscay,  and  consequently  before  the  dividing  point  to  any  of  the  places 
mentioned  in  the  policy.  It  was  held  that  there  was  an  inception  of  the  voyage 
insured  against,  on  the  ground  that  the  voyage  insured  to  Palermo,  Messina,  and  Naples, 
meant  a  voyage  to  all  oi-  any  of  the  places  named,  with  this  reserve  only,  that  if  the 
vessel  went  to  more  than  one  place,  she  must  go  to  them  in  the  order  described  in 
the  policy.  That  case  is  an  authority  for  the  plaintiffs.  Gairdner  v.  Scnhoase 
(3  Taunt.  16),  is  to  the  same  effect.  Metcalfe  v.  Parry  (4  Campb.  123)  was  an  insur- 
ance at  and  from  Antigua  to  London,  with  liberty  to  call  at  all  or  any  of  the  West 
India  islands,  Jamaica  included.     The  ship  called  at  St.  Kitts ;  and  it  was  contended, 
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that  as  that  island  did  not  lie  between  Antigua  and  London,  the  calling  there  was  a 
deviation  ;  but  Gibbs,  C.  J.,  ruled,  that  as  the  assured  had  leave  to  go  to  Jamaica, 
500  miles  out  of  course,  it  was  clear  that  the  parties  intended  that  they  might  stop 
at  any  of  the  West  India  islands,  though  not  in  course.  In  Bragg  v.  Ander.ion 
(4  Taunt.  229)  a  policy  at  and  from  Martinique  and  all  and  every  West  India  islands 
was  held  to  warrant  a  course  from  Martinique  to  islands  not  in  the  course  of  the 
homeward  voyage.  So  in  Lamhcrl  v.  Liddard  (5  Taunt.  480;  1  Marsh.  149),  a  policy 
at  and  from  Pernambueo,  or  anj'  other  port  or  ports  on  the  coast  of  the  Brazils,  to 
London,  was  held  to  warrant  the  assured,  if  he  could  not  get  a  cargo  at  Pernambueo, 
to  go  to  any  [477]  other  port  or  ports  on  that  coast  till  he  got  a  cargo,  not  restricting 
him  to  those  which  lay  in  the  direct  course  between  Pernambueo  and  London.  That 
case  appears  to  be  directly  in  point.  There  the  vessel,  having  tried  for  a  cargo  at 
Pernambueo,  as  in  this  case  at  Manilla,  went  for  a  cargo  upon  a  voyage  600  miles  to 
the  southward  of  her  direct  course  to  her  port  of  discharge ;  j^et  this  was  held  not 
to  be  a  deviation.  In  Hunfer  v.  LeaihJey  (10  B.  &  C.  858;  S.  C.  in  error,  1  C.  &  J. 
423;  7  Bing.  517)  the  policy  was  effected  upon  goods  in  certain  vessels  on  a  voyage 
at  and  from  Singapore,  Penang,  Malacca,  and  Batavia,  all  or  any,  to  the  ship's  port  of 
discharge  in  Europe,  with  leave  to  touch,  stay,  and  trade  at  all  or  anj^  ports  or  places 
whatsoever  and  wheresoever  in  the  East  Indies,  Persia,  or  elsewhere,  beginning  the 
adventure  from  the  loading  thereof  aboard  the  said  ships  as  above.  The  ship  took  in 
part  of  her  cargo  at  Batavia,  then  went  to  Sourabaya,  another  port  in  the  East  Indies, 
not  in  the  course  of  a  voyage  from  Batavia  to  Europe,  and  took  in  other  goods,  then 
returned  to  Batavia,  whence  she  afterwards  sailed  for  Europe,  and  was  lost  by  perils 
of  the  seas.  It  was  held  by  the  Court  of  King's  Bench,  and  that  judgment  was  con- 
firmed on  error  in  the  Exchequer  Chamber,  that  the  going  to  Sourabaya  was  not  a 
deviation,  and  that  the  goods  taken  on  board  there  were  covered  by  the  policy.  So 
here,  the  sailing  back  to  China  is  within  the  terms  of  this  policy,  which  are  equally 
general.  Besides,  it  was  a  sailing  there  for  a  necessary  purpose,  in  order  to  obtain 
a  cargo,  and  whereby  no  delay  was  occasioned,  and  therefore  did  not  avoid  the  policy. 
Piaine  v.  Bell  (9  East,  195),  Cormack  v.  Gladstone  (11  East,  347),  Laroche  v.  Oswin 
(12  East,  131).  Xor  is  the  case  altered  by  the  vessel's  taking  on  board  the  opium  at 
Manilla.  It  is  obvious  that  she  would  require  some  ballast  for  the  homeward  voyage, 
and  it  could  [478]  make  no  difference  whether  she  took  in  opium  or  stones  for  that 
purpose  :  Armet  v.  Innes  (4  Moore,  150). 

Watson,  for  the  defendants.  There  was  a  deviation  in  this  case  by  the  ship's 
going  back  from  .Manilla  to  China.  Wherever  the  insurance  is  upon  a  voyage  to  two 
or  more  places  named  in  the  policy,  all  or  any,  the  vessel  may  go  to  all  or  any,  but 
if  she  does,  she  must  go  to  them  in  the  order  mentioned  in  the  policy,  otherwise 
it  is  a  deviation.  Here  the  ship  might  go  to  China,  and  there  take  in  a  homeward 
cargo  ;  or  to  Manilla,  and  there  take  in  a  homeward  cargo ;  but  she  could  not  go  to 
Manilla,  and  return  to  China  for  a  homeward  cargo.  It  is  attempted  on  the  other 
side  to  make  out  this  to  be  a  sort  of  double  voyage,  partly  to  China  and  partly  to 
Manilla;  but  such  are  not  the  terms  of  the  policy;  it  is  one  voyage,  at  and  from 
Liverpool  "to  ports  and  places  in  China  and  Manilla,  all  or  any,"  and  "from  thence 
to  her  port  or  ports  of  calling  and  discharge  in  the  United  Kingdom,"  i.e.  from  China 
or  Manilla  homeward,  but  not  from  both.  The  policy  does  not  contain  the  words 
"backwards  and  forwards."  It  is  a  voyage  to  China  and  Manilla,  and  then  back 
again  to  England.  Bentson  v.  Hawotth  and  Cla.son  v.  Simmond  are  directly  in  jtoint  for 
the  defendants,  and  have  never  been  doubted  to  be  law.  They  are  recognised  and 
confirmed  by  the  Court  in  Margdcn  v.  Reid.  In  Hogg  v.  Horner  (1  Marsh.  153; 
2  Park,  on  Ins.  026,  3rd  ed.),  the  ship  was  insured  at  and  from  Lisbon  to  a  port  in 
England,  with  liberty  to  call  at  any  one  port  in  Portugal  for  any  purpose  whatever. 
She  sailed  from  Li.sbon  to  Faro  to  complete  her  loading.  Faro  being  a  port  to  the 
southward  of  Lisbon,  and  consequently  lying  directly  out  of  the  course  of  the  voyage 
to  England  ;  and  Lord  Kenyon  held,  that  the  liberty  given  by  the  policy  must  be 
restrained,  or  a  permission  to  call  at  some  port  to  the  northward  of  Lisbon,  in  the 
cour.sc  of  the  voyage  to  [479]  England,  and  therefore  that  the  sailing  to  Faro  was  a 
deviation.  That  is  a  very  strong  ease  in  favour  of  the  defendants,  and  never  has  been 
•jucstioneil.  Hnnh'n  v.  A'seic  (2  Park  on  Ins.  626)  is  another  decision  precisely  to  the 
same  effect.  If  the  ship  had  gone  first  to  Manilla,  could  she  afterwards  have  gone  to 
China?    Clearly  not;  and  the  case  is  in  no  respect  altered  by  her  having  gone  first 
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to  China,  having  proceeded  from  thence  to  Manilla,  a  port  afterwards  named  in  the 
policy.  Suppose  it  had  been,  at  and  from  Liverpool  to  any  port  or  places  in  China 
and  the  Cape  of  Good  Hope,  could  she  have  returned  from  the  Cape  to  China?  With 
respect  to  the  other  cases  which  have  been  cited,  Marsden  v.  Reid,  Lambni  v.  Luldard, 
Metcalfe  v.  Parry,  and  Bragg  v.  Anderson,  were  none  of  them,  as  here,  the  case  of  an 
insurance  on  a  voyage  out  and  home.  Hunter  v.  Leathley  was  mainly  decided  on  the 
effect  of  the  words,  "  with  leave  to  touch,  stay,  and  trade  at  all  and  every  ports  and 
places  whatsoever  and  wheresoever,  in  the  East  Indies,  Persia,  or  elsewhere;"  Persia 
being  entirely  out  of  the  course  from  any  of  the  ports  or  places  previously  mentioned 
to  Europe.  The  very  argument  in  that  shews,  that,  but  for  such  general  words,  the 
ship  could  only  go  to  ports  and  places  in  the  ordinarj'  course  of  the  voyage  insured  ; 
but  it  was  clear  there  that  the  vessel  never  could  have  been  intended  to  come  directly 
home  from  Singapore  to  Europe,  and  that  the  words,  "  ports  and  places  in  the  East 
Indies,  Persia,  or  elsewhere,"  occurring  in  the  place  the}' did  in  the  policy,  "could 
not  be  understood  to  designate  places  of  shipment  of  the  plaintift's  goods,  but  only 
places  to  which  the  ship  might  be  permitted  to  sail  for  some  other  purpose."(J)  Here 
there  is  no  liberty  to  trade.  The  construction  contended  for  on  the  other  side  amounts 
to  this,  that  the  assured  were  entitled  to  go  backwards  and  forwards  till  they  could 
find  a  homeward  cargo,  [480]  and  in  the  meantime  to  trade.  Hamilton  v.  Sheddon 
(3  M.  &  W.  49)  is  a  veiy  strong  case.  There  the  policy  was  on  goods  by  a  certain 
ship,  "at  and  from  Liverpool  to  any  port  or  ports,  place  or  places  of  loading  and  trade 
on  the  coast  of  Africa  and  African  islands,  during  her  stay  and  trade  on  the  said  coast 
and  islands,  and  at  and  from  thence  to  her  port  or  ports  of  discharge  in  the  United 
Kingdom,  with  leave  to  call  at  all  ports  and  places,  backwards  and  forwards,  and 
forwards  and  backwards,  without  being  deemed  any  deviation ;  with  liberty,  in  that 
voyage,  to  proceed  and  sail  to  and  stay  at  any  ports  or  places  whatsoever,  and  with 
leave  to  load,  unload,  &c.,  goods,  wheresoever  she  might  proceed  to,  &c."  with  an 
agreement  that  the  vessel  might  be  employed  or  used  as  a  tender  to  any  other  vessel 
in  the  same  employ.  The  ship  arrived  at  Benin,  in  Africa,  and  stayed  there  thirteen 
months,  during  which  time  she  was  employed  in  conveying  goods  from  a  vessel  in  the 
same  employ  at  the  mouth  of  the  river  to  Camaroone,  and  there  putting  them  on 
board  another  vessel,  also  in  the  same  employ  ;  and  on  her  return  with  a  homeward 
cargo,  was  lost.  It  was  held  that  this  voyage  to  Camaroone  was  a  deviation.  There 
are  no  words  in  this  policy  to  take  it  out  of  the  general  rule  of  law,  as  stated  in  the 
authorities  which  have  been  cited.  The  same  doctrine  is  laid  down  in  the  cases  of 
Boitomky  v.  Buvill  (5  B.  &  C.  210),  Solly  v.  IVhitrnm-e  (5  B.  &  Aid.  4-5),  and  Hammond 
V.  I'eid  (4  B.  &  Aid.  73).  Further,  the  taking  on  board  the  opium  at  Manilla,  for 
China,  although  it  was  not  a  full  cargo,  was  clearly  a  trading  not  contemplated  b}^  the 
policy. 

Martin  replied,  and  contended  that  the  decision  in  Hogg  v.  Hm-ner  could  not  be 
supported. 

Cur.  adv.  vult. 

[481]  The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  on  a  marine  policy  of  insurance,  and  the 
question  was,  whether  the  ship  on  which  the  policy  had  been  eflfected  had  deviated 
so  far  from  the  vo3'age  in  respect  of  which  the  risk  was  created,  as  to  avoid  the  liability 
of  the  underwriter?  There  was  a  verdict  for  the  defendant  on  the  first  and  second 
counts  ;  and  as  to  the  third,  on  which  issue  was  joined,  at  the  trial,  the  jury  found 
a  verdict  for  the  plaintiff,  subject  to  a  special  case,  afterwards  turned  into  the  following 
special  verdict.  The  special  verdict,  after  a  formal  introduction,  sets  out  the  policy 
and  other  matters  necessary  for  the  maintenance  of  the  action,  and  then  finds  the 
circumstances  of  the  voyage,  which  alone  are  material  to  the  question  before  us,  in 
the  following  words  : — [His  Lordship  read  them,  as  ante,  p.  471.] 

The  question  for  the  decision  of  the  Court  on  the  special  verdict  is,  whether,  upon 
these  facts,  the  vessel's  sailing  from  Manilla  to  Tongkoo,  in  search  of  a  homeward 
freight,  was  or  was  not  a  deviation.  If  it  was  authorised  by  the  terms  of  the  policy, 
the  plaintiffs  are  entitled  to  the  judgment  of  the  Court ;  if  not,  the  defendants. 

It  is  manifest  that  the  solution  of  this  question  must  depend,  in  the  first  place, 
upon  the  meaning  of  the  word  "  thence  "  in  this  policy.     If  this  means  Manilla  only, 

(6)  Per  Lord  Tenterden,  C.  J.,  10  B.  &  C.  874. 
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as  contended  by  the  defendants,  and  therefore  that  the  vessel  was  to  sail  from  Manilla 
on  her  homeward  voyage,  it  was  a  deviation  to  go  to  Tongkoo  to  seek  for  freight, 
Tongkoo  being  out  of  the  course  of  the  voyage  from  Main'lla  to  this  country.  If 
"thence"  refers  to  "ports  and  places  in  China  and  Manilla,'  then  what  has  occurred 
is  not  necessarily  a  deviation,  and  it  remains  to  be  considered  whether  it  is  within  the 
scope  and  meaning  of  the  policy.  We  are  of  opinion  that  the  word  "thence"  does 
not  mean  Manilla  only,  but  includes  all  the  ports  and  places  to  which  the  homeward 
voyage  might  have  been  directed.  This  is  purely  a  question  [482]  of  construction  ; 
and  it  is  quite  clear  that  it  was  not  necessary  that  the  vessel  should  go  to  Manilla  at 
all;  and  though  not  one  of  the  "ports  and  places  in  China"  to  which  the  vessel 
intended  to  go,  it  might,  in  some  event,  become  the  port  from  which  the  homeward 
voyage  should  commence  ;  for  the  vessel  might  possibly  have  gone  to  no  other  "port 
or  place,"  and  would  be  fully  at  liberty  to  confine  the  departure  to  that  one  "port  or 
place."  The  word  "  thence  "  must  therefore  be  read  so  as  to  meet  the  obvious  meaning 
of  the  policy  for  all  cases,  and  for  that  purpose  must  be  read  as  including  all  the 
"  ports  and  places  in  China,"  as  well  as  Manilla,  and  then  the  policy  would  stand 
thus — "to  ports  and  places  in  China  and  Manilla,  all  or  any,  during  the  ship's  stay 
there,  and  from  the  ports  and  places  in  China  and  Manilla,  to  her  ports  or  places  of 
calling  and  discharge  "  in  this  country.  Then  comes  the  main  question,  whether, 
under  the  policy  so  made,  the  voyage  from  Manilla  to  Tongkoo  in  search  of  freight 
was  a  deviation.  On  the  part  of  the  plaintiHs  it  was  contended,  that  having  discharged 
all  the  freight  of  the  outward  cargo  for  Manilla,  the  captain  was  at  liberty  to  go  to 
Tongkoo  to  seek  a  freight,  and  was  not  bound  to  sail  direct  for  this  country  from 
Manilla  On  the  part  of  the  defendants  it  was  contended,  that  the  voyage  must  be 
pursued  in  the  order  of  the  places  as  named  in  the  policy,  and  the  returning  to  any 
port  or  place  in  China  was  taking  the  ports  named  in  the  policy  in  an  inverse  order. 
At  the  bar,  the  cases  of  Beal.ton  v.  Hmcorth,  Marsden  v.  Reid,  Gairdner  v.  Scnhouse, 
Bragg  v.  Anderson,  Solly  v.  ll^hilmore,  and  others,  were  cited  to  illustrate  the  doctrine 
upon  this  subject  of  alleged  rules  of  deviation  ;  and  no  doubt,  where  a  voj'age  is 
described  to  specified  ports,  as  from  A.  to  H.,  and  B.  to  C,  and  especially  where  such 
is  the  regular  course  of  the  voyage,  it  is  a  deviation  to  go  to  C.  before  B.,  and  if  the 
voj'age  be  intended  for  both,  Marsden  v.  Held  decided  that  such  a  vessel  need  not  go 
to  all  the  ports,  but  she  must  take  such  as  she  [483]  sailed  to  in  the  order  named  in 
the  policy.  But  in  Metcalfe  v.  Parry,  Gi1)bs,  C.  J.,  sajj-s  (4  Cam])b.  IS-l),  that  the  liberty 
"  to  touch  at  all  or  any  of  the  West  India  islands,  Jamaica  included,"  shews  decisively 
that  they  might  be  taken  without  any  regard  to  the  geographical  order,  for  the  purpose 
of  seeking  a  freight.  The  decision  in  Solly  v.  IVhitin/n-e  might  give  rise  to  an  argument 
that  the  sailing  to  Tongkoo  was  a  deviation,  if  the  vessel  had  gone  there  for  purposes 
unconnected  with  the  homeward  voyage :  but  Abbott,  C.  J.,  says,  that  if  the  vessel 
was  going  to  get  a  cargo,  that  would  be  a  purpose  connected  with  the  voyage,  and 
consequently  not  a  deviation.  The  facts  in  the  other  cases  cited  vary  so  much  from 
the  present,  that  no  particular  notice  of  them  is  necessary  ;  but  it  cannot  be  doubted 
that  the  general  cloctrine  relied  upon  by  the  defendants'  counsel  is  well  estiiblished  : 
the  question  is,  how  far  it  applies  to  this  case,  and  the  point  to  be  consideied  is, 
■whether  the  vessel,  after  discharging  the  last  portion  of  her  cargo  at  Manilla,  was  at 
liberty  to  go  to  Tongkoo  to  procure  a  freight ;  and  we  are  of  opinion,  that  the  sailing 
to  Tongkoo  for  a  purpose  coimected  with  the  homeward  voyage  was  not  a  deviation, 
the  homeward  voyage  being,  as  we  read  the  policy,  "  from  ports  or  places  in  China 
and  Manilla,  all  or  any  of  them,  to  her  port  or  ports  of  calling  and  discharge."  On 
this  ground,  we  think  the  vessel,  having  sailed  from  Manilla  to  Tongkoo  for  a  purpose 
connected  with  the  homeward  voyage,  was  sailing  within  the  liberty  given  by  the 
policy. 

In  the  course  of  the  argument,  the  fact  of  goods  being  shipped  at  Manilla  for 
Tongkoo,  not  for  the  homeward  vovage,  was  urged,  but  not  much  relierl  upon  ;  but 
as  the  jury  have  found  that  the  risk  was  not  thereby  incieased,  we  are  of  opinion, 
upon  the  authority  of  l.arorhi-  v.  Osiuin  (12  East,  131),  and  other  cases,  that  this  made 
no  difference,  and  the  plaintiffs,  therefore,  are  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 
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[484]    Vacation  Sittings  after  Hilary  Term. 

Pheysey  and  Sarah,  his  Wife  v.  Richard  Vicary.  Feb.  6,  1847. — A.,  being  a 
termor  of  land,  built  two  bouses  on  it.  The  whole  was  then  released,  to  him  in 
fee,  "  with  all  ways,  easements,  advantages,  and  appurtenances  thei'eunto 
belonging,  or  therewith  usually  used,  leased,  held,  occupied,  or  enjoyed."  By 
his  will,  he  devised  one  house,  and  the  appurtenances  thereunto  belonging,  to 
B.,  and  the  other  to  C,  in  similar  terms.  During  A.'s  ownership  of  both,  the 
entrance  from  the  high  road  to  the  principal  door  of  the  house  afterwards 
devised  to  B.,  was  by  a  set-out  carriage  drive  or  sweep,  entering  from  a  high 
road,  passing  immediately  in  front  of  the  house  afterwards  devised  to  C,  to  B.'s 
door,  and  then  returning  round  an  oval  garden  in  front  of  C.'s  house,  but  at  a 
greater  distance  from  it,  to  the  same  point  of  entrance.  B.'s  house  had  a  coach- 
house opening  only  into  the  high  road,  and  a  back  entrance  into  the  same. 
After  A.'s  death,  C.  made  a  fence  across  so  much  of  the  carriage  drive  as  passed 
immediatelj'  in  front  of  his  house,  and  across  the  oval  garden,  leaving  the  further 
way  to  B.'s  front  door  by  the  same  carriage  drive  open.  B.  brought  trespass, 
claiming  the  way  as  appurtenant  to  his  house  and  garden  : — Held,  first,  that  the 
way,  as  used  in  A.'s  time,  during  the  unity  of  ownership  in  him,  immediately  in 
front  of  C.'s  house,  did  not  pass  to  B.  with  the  house  devised  to  him,  under  the 
word  "appurtenances"  in  A.'s  will ;  and  secondly,  comme  semble,  that  it  did  not 
pass  as  a  way  of  necessity,  whether  taken  in  the  strict  sense,  or  as  a  way  without 
which  the  most  convenient  and  reasonable  mode  of  enjoying  every  part  of  B.'s 
premises  could  not  be  had. — Semble,  nothing  of  absolute  necessity  to  a  building, 
e.g.  a  gutter  in  alieno  solo,  to  carry  off  water,  &c.,  is  extinguished  by  unity  of 
ownership. 

[Referred  to,  Cidhbertv.  Bobinsm,  1882,  51  L.  J.  Ch.  241  ;  Phillips  v.  Low, 

[1892]  1  Ch.  47.] 

Case  for  disturbance  of  a  way.  The  declaration  stated,  that  the  plaintiffs  were 
lawfully  possessed  of  a  certain  messuage  and  garden  thereunto  belonging,  with  the 
appurtenances,  in  right  of  the  said  Sarah,  and  by  reason  thereof  ought  to  have  a 
certain  way  from  and  out  of  the  said  messuage  and  garden  unto  and  into  a  certain 
close  in  the  parish  of  D.,  in  the  county  of  D.,  and  from  and  out  of  the  same  close  unto 
and  into  a  certain  common  highway  leading  from  the  Exeter-road  to  Queen-street,  in 
the  county  aforesaid,  and  so  back  again  from  the  said  common  highway  unto  and 
into  the  said  close,  and  from  and  out  of  the  same  unto  and  into  the  said  messuage 
and  garden  of  the  plaintiffs,  for  themselves  and  their  servants,  on  foot,  and  with 
horses  and  carriages,  to  go,  return,  pas.s,  and  repass,  every  year,  at  all  times  of  the 
year,  at  their  free  will  and  pleasure,  "as  to  the  said  messuage  and  garden,  together 
with  the  [485]  appurtenances  of  the  plaintiffs  thereto  belonging  and  appertaining ; " 
yet  the  defendant  placed  boards  and  dug  a  ditch  across  the  said  way,  and  by  so  doing 
obstructed  and  stopped  up  the  same  ;  by  means  whereof  the  plaintiffs  were  hindered 
from  using  and  enjoying  the  same.  Pleas,  1.  Not  guilty;  2.  A  denial  of  the  right 
of  way,  as  to  the  messuage  and  garden,  with  the  appurtenances,  of  the  plaintiffs 
belonging  or  appertaining.     Issues  thereon. 

At  the  trial,  at  the  last  Devonshire  assizes,  before  Erie,  J.,  it  appeared,  that,  on 
9th  April,  1812,  A.  Vicary  the  younger,  being  seised  in  fee,  bargained,  sold,  and 
demised  to  A.  Vicary  the  elder,  part  of  Long  Close,  in  the  parish  of  Dawlish,  for 
500  years.  By  lease  and  release,  respectively  dated  on  17th  and  18th  December, 
1827,  A.  Vicary  the  younger,  reciting  that  A.  Vicary  the  eUler  had  built  two  houses 
on  the  above  piece  of  land,  conveyed  all  the  remainder  and  leversion  of  and  in  all  the 
said  premises  demised  by  the  said  indenture  of  9th  April,  1812,  to  A.  Vicary  the 
elder,  "together  with  the  said  messuages  or  dwelling-houses  and  offices  which  the 
said  A.  Vicary  the  elder  bad  so  erected  and  built  thereon  as  afoi'esaid ;  all  which  said 
hereditaments  and  premises  were  then  in  the  possession  of  the  said  A.  Vicary  the 
elder,  his  tenant  or  tenants ;  and  all  houses,  ways,  easements,  advantages,  and  appur- 
tenances thereto  belonging,  or  therewith  usually  used,  leased,  held,  occupied,  or 
enjoyed ;  to  hold  the  said  remainder  and  reversion  of  and  in  the  said  premises,  with 
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the  appurtenances,  unto  and  to  the  use  of  the  said  A.  Yicary  the  elder,  his  heirs  and 
assigns  for  ever." 

By  will  of  23rd  October,  1827,  A.  Vicarj"  the  elder  gave,  de\ased,  and  bequeathed 
all  his  freehold  hereditaments  in  West  Teignmouth,  Dawlish,  and  elsewhere,  in  the 
county  of  Devon,  with  their  respective  rights,  members,  and  appurtenances,  unto 
AV.  Tapley  and  his  heirs,  to  the  use  of  A.  Yicary  the  younger,  for  life  ;  remainder  to 
the  use  of  W.  [486]  Tapley  and  his  heirs  during  the  natural  life  of  A.  Yicary  the 
younger,  in  trust  to  support  the  contingent  remainders  :  and  from  and  after  the 
decease  of  A.  Yicary  the  3'ounger,  as  to,  for,  and  concerning  all  that  freehold  messuage 
or  dwelling-house,  with  the  garden  in  front  and  on  the  west  side  thereof,  "and  the 
appurtenances  thereunto  belonging,"  situate  and  lying  at  Dawlish  Strand,  in  the  said 
parish  of  Dawlish,  being  the  last  messuage  and  premises  which  I  have  erected  there, 
and  now  let  out  as  a  lodging-house,  to  the  use  of  my  grandson,  Richard  Yicary  (the 
defendant),  second  son  of  the  said  A.  Yicary  the  younger,  his  heirs  and  assigns,  for 
ever ;  and  as  to,  for,  and  eonceruing  all  that  other  freehold  messuage  or  dwelling- 
house,  lying  on  the  eastern  side  of  the  last-mentioned  messuage,  together  with  the 
garden  in  front  and  on  the  eastern  side  thereof,  and  the  coach-house,  stable,  curtilage, 
"and  the  appurtenances  thereto  belonging,"  also  situate  and  lying  at  Dawlish  Strand 
aforesaid,  being  the  first  messuage  and  premises  which  I  erected  there,  and  now  also 
let  out  as  a  lodging-house,  to  the  use  of  my  granddaughter  Sarah  Yicary,  the  eldest 
daughter  of  the  said  A.  Yicary  the  younger,  her  heirs  and  assigns  for  ever,  provided 
she  should  live  to  attain  the  age  of  twenty-one  years. 

In  July,  1831,  A.  Yicary,  senior,  died.  A.  Yicary  the  younger  died  on  the  4th 
December,  18-12.  Sarah  Yicary,  his  eldest  daughter,  attained  the  age  of  twent3'-one 
years,  and  in  1843  married  the  plaintiff.  By  her  marriage  settlement,  executed  before 
her  marriage,  and  dated  11th  March,  1843,  the  premises  last  above  mentioned  were 
conveyed  to  trustees  to  her  sole  and  separate  use.  Till  the  death  of  A.  Yicary  the 
younger,  the  unity  of  ownership  of  both  sets  of  premises  continued,  and  the  way  now 
in  question  was  used  in  common  by  the  occupiers  of  both  houses,  being  a  hard 
carriage  drive,  set  out,  and  abutting  on  both.  The  plaintiff's'  house  had  a  back  way 
into  the  Exeter-[487]-road  :  also  a  coach-house  and  stables,  the  only  access  to  which 
was  from  that  road.     The  following  is  a  plan  of  both  sets  of  premises  : — 

S. 


Plaintiffs'  bouse. 

iTl 


Defendant's  house. 


Highway  leading  from  Exeter-road  to  QueeD-street. 


Dotted  line  is  the  fence,  &c.,  com  - 
plained  of. 

a.  The  way  ID  dispate. 

b.  The  garden. 


c,  Plaintifls'entrance  from  fore-court 

and  way  in  dispute. 

d,  Defendant's  ditto. 

c,  Plaintiffs'  back  door. 


w. 


N- 


The  way  was  not  claimed  as  a  way  of  necessity  at  the  trial.  The  learned  judge 
held  that  the  will  must  be  read  with  reference  to  the  prior  conveyance  of  1812  to  the 
testator,  so  as  to  pass  the  right  of  way  claimed  as  used  with  the  plaintiffs'  house  in 
the  testator's  time.  The  plaintiff's  ha<i  a  verdict,  with  leave  to  the  defendant  to  move 
to  enter  a  nonsuit,  or  verdict  for  the  defendant  on  the  second  issue. 

A  rule  having  been  obtained  to  enter  a  verdict  for  the  defendant  accordingly, 
Ex.  1)1  V.  IX.— 41 
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Crowder  and  M.  Smith  shewed  cause  on  30th  January.  No  right  of  way  could 
exist  while  A.  Vicary  the  elder  lived,  the  whole  being  his  own  property  {Holme  v. 
Goi-ing,  2  Bing.  76  ;  9  B.  Moore,  166).  Then  there  [488]  was  either  an  implied  grant 
of  this  right  of  way  by  his  will,  or  it  would  pass  as  a  matter  of  convenience,  if  not  of 
absolute  necessitj'.  First,  there  was  an  implied  grant  of  this  way  ;  for  it  is  clear,  that 
if  a  single  tenement  is  divided  by  the  owner,  and  certain  ways,  drains,  &c.  are  enjoyed 
to  all  appearance  continuously  and  permanently  with  the  two  tenements,  those  ease- 
ments pass  with  it.  The  deed  of  1812,  by  which  A.  Vicary,  senior,  took  the  fee, 
passes  all  ways,  easements,  advantages,  and  appurtenances  to  the  piece  of  land  belonging 
or  therewith  enjoyed.  [Parke,  B.  The  tenement  was  at  that  time  entire.  The 
question  now  is,  what  did  the  testator  mean  to  convey  to  each  devisee  on  dividing  it 
by  his  will ;  and  the  difficulty  is  to  find  in  that  instrument  words  apt  for  effectuating 
what  is  likely  to  have  been  his  intention.]  No  appurtenances  here  in  fact  existed. 
Hinhcliffe  v.  Earl  of  Kinnoul  (5  Bing.  N.  C.  1)  turns  not  on  that  word,  but  on  the 
terms  of  the  conveyance  set  out  in  the  special  verdict.  Though  that  expression  in  a 
deed  must  have  a  particular  legal  construction, (i)  it  is  otherwise  in  a  will,  where  the 
testator's  intention  governs,  unless  against  law.  In  this  case,  after  the  division  of  the 
houses  by  will,  those  rights,  members,  and  appurtenances  which  were  necessary  to  the 
reasonable  enjoyment  of  each  house,  including  this  right  of  way,  passed  with  it  by  the 
will ;  for  it  is  an  easement  of  a  permanent  nature,  viz.  a  carriage-drive  set  out  to  the 
plaintiffs'  own  door,  and  as  apparent  as  a  right  of  water-course.  In  the  work  of 
Messrs.  Gale  and  Whatley  on  Easements,  pp.  49,  50,  it  is  said,  "  Upon  the  severance 
of  a  heritage,  a  grant  vrill  be  implied,  first,  of  all  those  continuous  and  apparent 
easements  which  have  in  fact  been  used  by  the  owner  during  the  unity,  though  they 
have  had  no  legal  existence  during  that  period  as  [489]  easements  ;  and,  second,  of 
all  those  easements  without  which  the  enjoyment  of  the  severed  portions  could  not 
be  fully  had.  The  latter  class  are  usually  termed  easements  of  necessity."  It  is  then 
shewn,  fiom  Pardessus,  Traite  des  Servitudes,  s.  288,  that  "in  France,  where  several 
heritages  (fonds)  which  belonged  to  one  owner  became  the  property  of  different 
owners,  whether  by  alienation  or  division  among  his  heirs,  the  service  which  the  one 
derived  from  the  other,  which  was  simple  'destination  du  pere  de  famille '  (viz.  the 
common  owner  of  one  or  more  heritages),  as  long  as  they  belonged  to  the  same  owner, 
becomes  a  '  servitude  '  as  soon  as  they  pass  into  the  hands  of  the  different  proprietors." 
Afterwards  (p.  5.3)  is  quoted  the  Code  Civil,  Arts.  692  and  693  :— "The  'destination 
du  pere  de  famille  '  confers  a  title  (vaut  titre)  to  servitudes  which  are  apparent  and 
continuous.  If  the  proprietor  of  two  heritages,  between  which  there  exists  an  apparent 
sign  (signe  apparent)  of  servitude,  disposes  of  one  of  the  heritages  without  any 
stipulation  (convention)  being  contained  in  the  contract  respecting  the  servitude,  it 
continues  to  exi,st  actively  or  passively  in  favour  of  the  heritage  alienated  or  upon  it." 
Pardessus  (ubi  supra)  is  then  cited  to  shew  that  this  disposition  (etat  des  lieux),  which 
from  a  simple  "destination  du  pere  de  famille  "  thus  changes  itself  into  a  servitude, 
must  be  such  as  is  absolutely  necessary,  not  one  serving  only  for  purposes  purely 
personal  or  mere  pleasure.  [Parke,  B.  The  treatise  cited  is  a  very  good  one.  Sury 
v.  Pigot  (a)  distinguishes  water-courses  and  ways  of  necessity  from  other  ways  and 
easements,  which  are  extinguished  by  unity  of  ownership.  If  it  is  necessary  to  the 
safety  of  a  house  that  water  should  flow  down  a  drain,  the  right  of  water-course 
through  it  is  reserved  by  implication  in  every  grant  of  the  house.  Many  other  [490] 
cases  recognise  the  distinction  taken  in  Sury  v.  Pigot  Alderson,  B.  In  that  case, 
Doddridge,  J.,  puts  the  way  of  necessity  on  the  same  footing  as  a  water-course  or 
gutter.  Its  principle  seems  to  be,  that  nothing  of  absolute  neces.sity  to  the  tenement 
is  extinguished  by  unity  of  ownership  or  possession.]  Here,  on  the  division  by  the 
proprietor  of  the  houses,  he  had  built  an  approach  or  drive,  common  to  both,  apparent 
and  stamped  on  the  land  ;  is  not  that  drive  permanent,  and  used  with  each  house, 
even  if,  from  the  circumstance  of  there  being  a  door  at  the  back  of  one  into  a  road,  it 
is  not  absolutely  necessary  1     [Parke,  B.     That  is  the  question.     You  would  argue, 

(b)  "  Unless  the  intention  of  the  parties  to  the  contrarj'  appears  :  that  is  the  result 
of  Morris  V.  Edglngton,"  3  Taunt.  24  :  per  Lord  Lvndhurst,  C.  B.,  in  Barlow  v.  Rhodes, 
3  Tyr.  282. 

(a)  Most  fully  reported  in  Popham,  166  :  S.  C,  3  Bulstrode,  339  ;  Jones,  R.  145  ; 
Noy,  84;  Latch,  153;  sometimes  printed  Shewry  and  Pigot. 
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that,  if  it  is  a  mere  right  of  vray,  it  would  not  pass  b}'  the  will ;  whereas  if  it  is  such  a 
right  of  way  as  you  would  call  permanent,  it  must.]  The  plaintiff  could  get  in  at  his 
back  door,  but  has  a  right  to  the  reasonable  enjoyment  of  his  house,  and  of  the  front 
approach  to  it,  which  comprises  the  whole  beauty  of  the  Strand  of  Dawlish.  [Pollock,  C.  B. 
The  whole  law,  admitted  to  be  such  as  to  drains  and  water-courses,  turns  on  the  right 
to  "reasonable  enjoyment"  of  the  house.  Had  the  baekway  from  the  plaintifts'  house 
into  the  road  been  originally  walled  up,  the  front  way  might  still  be  said  to  be  in  some 
sense  not  of  necessity,  for  the  present  entrance  might  have  been  made  out  of  the  back 
wall.]  In  Palmer  v.  Fletcher  (1  Lev.  12J),  a  man  had  erected  a  house  on  his  own 
land,  which  he  afterwards  sold  to  one,  and  the  land  adjoining  to  another,  who 
obstructed  the  lights  of  the  house  ;  and  it  was  held  that  he  could  not  do  so,  any  more 
than  the  vemlor  himself  could,  who  could  not  derogate  from  his  own  grant,  for  the  lights 
were  a  necessary  part  of  the  house.  In  Nicolas  v.  Chamberlain  (Cro.  Jac.  121),  it  is  held 
that  if  one  (having  a  permanent  estate  of  inheritance)  erect  a  house,  and  build  a  conduit 
thereto  in  another  part  of  his  land,  and  convey  water  by  pipes  to  the  house,  and  after- 
[491]-wards  sell  the  house  "with  the  appurtenances,"  excepting  the  land,  or  sell  the 
land  to  another,  reserving  to  himself  the  house,  the  conduit  and  pipes  pass  with  the 
house,  because  necessary  and  quasi  appendant  thereto  ;  and  he  shall  have  liberty  by 
law  to  dig  in  the  land  for  mending  the  pipes,  or  making  them  new,  as  the  case  may 
require.  In  London,  the  front  door  might  be  said  to  be  not  actually  necessar}',  where 
there  is  another  entrance  to  the  basement  hy  the  area  steps.  [Alderson,  B.  The 
learned  judge  thought  that  the  will  was  to  be  constiued  with  reference  to  the  convey- 
ance, as  passing  the  way  claimed,  not  as  of  necessity,  but  as  used  with  the  house  in 
the  testator's  time.(a)'  Parke,  B.  That  ruling  cannot  be  supported.  The  way 
can  only  pass  by  one  of  two  modes,  viz.  either  under  the  word  "appurtenances" 
in  the  will,  or  as  of  necessity.  A  right  of  way  to  one  of  two  houses,  though  of 
necessity,  may  be  extinguished  by  unity  of  ownership  or  possession,  though,  when 
either  house  is  re-granted  singly,  it  would  pass  by  implication  as  necessarily  incident 
to  that  grant.(/»)  Piatt,  B.  The  drive  round  the  middle  garden  to  the  plaintiffs'  door 
and  back  into  the  road  remains  open.]  In  Morris  v.  E(lgington,{c)  Mansfield,  C.  J., 
intimates  that  that  may  be  a  "necessary"  way,  without  which  the  most  convenient 
and  reasonable  mode  of  enjoving  the  premises  could  not  be  had.  After  illustrating 
the  particular  case,  he  concludes  by  saying,  that  the  decision  of  the  Court  does  not  at 
all  break  in  on  the  Civses  in  which  it  is  held  that  easements  are  extinguished  by  unity 
of  possession.  [Parke,  B.  The  words  "  therewith  used  "are  generally  [492]  intro- 
duced to  comprehend  easements,  if  any  exist,  viz.  where  there  are  no  appurtenances 
legally  so  called. (n)-  Bayley,  B.,  in  Burlmv  v.  L'hode.t  (3  Tyr.  286,  2S7),  says  that  in 
Morris  v.  Ecliiington  it  was  not  requisite  to  ascertain  the  sense  of  the  word  "apper- 
fciining,"  for  there  was  no  other  mode  of  getting  at  the  tap-room  but  by  one  of  the 
ways  claimed  ;  and  all  that  the  Court  decided  was,  that  there  being  two  ways,  each 
of  necessity,  the  part}'  was  entitled  to  that  which  was  most  convenient  to  the  party 
requiring  it.  Alderson,  B.  Convenience  must  be  secundum  subjectam  materiam.  A 
carriage  from  the  plaintiffs'  coach-house  could  not  approach  the  principal  parts  of  their 
house  by  the  back  entrance  ;  and  to  be  obliged  to  go  to  it  by  the  stables  or  kitchen  at 
all  times  would  injure  its  value.]  This  way  was  not  such  as  existed  only  in  contem- 
plation of  law,  but  was  permanently  impressed  on  the  land  l)efore  the  single  ownership 
of  the  houses  concluded,  and  therefore  continues  and  passes  with  each.  Drains  and 
windows  are  equally  cases  of  easements,  but  have  no  more  character  of  perpetuity 
than  this  way.  Canham  v.  Fiik  (2  'I'yr.  155:  2  Cr.  &  J.  126)  was  an  action  for 
diverting  a  water-course  which  arose  at  a  spring  in  Broomhill,  a  close  above  the 
plaintiff's  garden,  and  in  its  course  through  it  was  used  bj'  the  plaintilf.  Both 
Broomhill  and  the  garden  were  in  the  same  hands  till  1811.     Lord  Lyndhurst,  C.  B., 

(a)'  See  Ckmtuls  v.  Lambert,  1  Taunt.  209;  confirmed  in  3  Taunt.  31  ;  and  see 
3  Tyr.  283,  285. 

(b)  See  Year  Book,  11  H.  7,  25 ;  cited  Popham,  167,  and  fully  stated,  Gale  and 
Whatley,  55  ;  also  authorities  collected,  1  Bos.  &  P.  374,  n. ;  5  Tyr.  813,  n.;  3  Tyr. 
282;  2  Tyr.  156. 

(c)  3  Taunt.  24,  31  ;  considered  and  explained  per  Cur.  Barlow  \.  Rhodes,  1  Cr.  Si  M. 
439  ;  3  Tyr.  280 ;  and  see  5  Taunt,  311. 

(a)-  See  per  Lord  Lyndhurst,  C.  B.,  3  Tyr.  282,  283,  Barlotv  v.  Rhmlcs. 
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says:  "The  plaintiff  has  had  possession  since  1811  of  the  land  over  which  this  water 
flowed.  That  possession  imports  a  fee  in  the  plaintiff,  which  could  only  pass  by  grant. 
That  grant,  though  silent  as  to  the  water  which  flowed  over  the  land,  would  pass  it ; 
though  the  reverse  may  be  the  case  where  the  water  running  over  another  man's 
land  is  granted.  Then  because  the  conveyance  of  the  garden  is  not  produced,  can  we 
presume  it  to  have  contained  an  exception  of  the  [493J  water?"  As  to  the  meaning 
of  "appurtenances,"  this  case  resembles  James  v.  riant,(a)  where  that  word,  occurring 
in  a  deed,  was  held  not  to  be  confined  to  that  which  is  in  legal  strictness  an  appurtenant, 
such  as  an  easement,  the  enjoyment  whereof  has  never  been  interrupted  by  unity  of 
possession,  or  extinguished  by  unity  of  ownership ;  but  was  held  to  let  in  and  com- 
prehend a  right  of  way  which  had  been  "usually  held,  used,  occupied,  or  enjoyed," 
with  the  particular  tenement  as  before  expressed  in  the  operative  part  of  the  deed 
itself,  i.e.  the  very  way  in  dispute.  [Parke,  B.  In  the  Exchequer  Chamber,  the  word 
was  held  to  pass  a  road  leading  from  one  tenement  to  another,  but  not  over  the 
grantor's  whole  ground.  Pollock,  C.  B.,  mentioned  Osborne  v.  Wise  (7  C.  &  P.  761).] 
'The  terms  used  in  a  will  are  in  general  to  be  taken  in  their  popular  sense ;  (c)  and  the 
testator's  intention  must  be  gathered  from  his  position  as  to  the  adjacent  property. 
[Parke,  B.,  mentioned  Dand  v.  Kingscote  (6  M.  &  W.  174).] 

Butt  and  Merivale  were  now  heard  in  support  of  the  rule.  The  way  in  issue  on 
the  pleadings,  and  claimed  at  the  trial,  was  a  way  appurtenant  to  the  plaintiffs'  house 
and  garden.  [Parke,  B.  If  it  passed  as  a  way  of  necessity,  the  declaration  is  good.] 
When  the  two  houses  passed  from  the  hands  of  one  person  into  those  of  two,  it  became 
important  to  the  defendant  that  carriages  shoidd  not  pass  close  to  his  front  windows 
on  their  way  to  the  plaintiffs'  front  door.  The  defendant  therefore  stopped  that  way, 
leaving  the  other  way  to  the  plaintiffs'  front  door  as  before,  with  room  to  turn  a 
carriage  there,  and  return  by  the  same  way  to  the  entrance  common  to  both  from  the 
high  road.  The  French  law  already  cited  distinguishes  between  apparent  and  non- 
[494]-apparent  servitudes,  the  former  being  doors,  windows,  water-courses,  &c.,  viz., 
matter's  absolutely  necessary  to  the  use  of  a  house,  as  distinguished  from  ordinary 
rights  of  way,  not  of  that  absolute  necessity.  That  corresponds  with  iSitri/  v.  Pk/ot 
(Popham,  166,  ante,  p.  489,  n.).  But  this  is  in  fact  a  question  of  construction  of  the 
will,  and  the  effect  of  the  documents  proved  at  the  trial, — not  what  the  testator 
intended  in  the  popular  sense  of  the  word.  Nothing  can  pass  by  the  devise  of  this 
house  with  the  appurtenances  which  is  not  appurtenant.  A  way  of  necessity  is  a 
right  or  easement  of  necessitj',  and  should  not  be  confounded  with  cases  turning  on 
the  construction  of  the  words  "appui'tenances,"  or  "ways  used  therewith,"  which 
latter  words,  if  used  in  this  will,  would  have  disposed  of  this  case.  [Parke,  B.  It  is 
impossible  to  call  this  an  appurtenant  way,  unless  that  word  when  used  in  a  will  has 
a  different  sense  from  that  applicable  to  it  in  a  deed.]  Whalley  v.  Tompson  ( 1  Bos.  &  P. 
371)  is  a  leading  case  on  this  subject.  There  A.,  being  seised  in  fee  of  two  adjoining 
closes,  B.  and  C,  over  the  former  of  which,  B.,  a  way  had  been  immemorially  used  to 
the  latter,  C,  devised  both  to  D.  with  the  "appurtenances,"  and  it  was  held  that  the 
old  right  of  way  over  B.  to  C.  was  extinguished  by  the  unity  of  seisin  in  the  devisee, 
and  that  no  such  new  right  was  created  under  the  word  "appurtenances."  [Parke,  B. 
I  find  no  authority  to  shew  that  "  appurtenances,"  in  a  will,  has  a  different  meaning 
from  that  term  in  a  deed.  The  only  question  here  is,  whether  this  nearer  and  more 
convenient  way  for  a  carriage  to  come  to  the  plaintiffs'  front  door  is  a  way  of  necessity. 
Now,  if  a  carriage-way  of  necessity  passes  in  this  case,  it  must  be  the  nearest  way 
from  the  highway,  viz.  along  the  front  windows.  A  direct  way  from  the  high  road  to 
the  inner  house,  viz.  the  plaintiffs',  would  have  been  no  inconvenience  to  either.]  The 
point  as  to  its  being  a  way  of  necessity,  either  absolutely,  or  as  a  matter  of  con- 
venience, was  first  taken  in  the  argument  [495]  against  this  rule.  [Alderson,  B. 
That  would  be  a  ground  for  a  new  trial.  Parke,  B.  Is  the  way  contended  for  by 
the  plaintiff's  to  be  construed  as  of  absolute  necessity  for  access  to  property  in  its  strict 
sense,  as  in  the  older  cases,  or  as  necessary  to  the  convenient  enjoyment  of  his  dwelling- 
house,  with  reference  to  its  condition  at  the  time  the  testator  had  the  user  of  it,  as 
put  in  Mmris  v.  Edgington  (3  Taunt.  31),  by  Sir  James  Mansfield,  who  says  "it  would 

(ft)  In  error,  4  Ad.  &  E  749,  765  ;  S.  C.  5  B.  &  Adol.  797  ;  and  see  cases  collected, 
ChulmondcJcy  v.  Clinton,  2  B.  &  Aid.  637. 

(c)  See  2  Jarman,  741,  2nd  and  10th  rules  of  construction  of  a  will. 
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not  be  a  j^reat  stretch  to  call  that  a  necessary  way,  without  which  the  most  convenient 
and  reasonable  mode  of  enjoying  the  premises  could  not  be  had  "  ?  One  or  other  of 
the  ways  there  in  question  was  essential  to  the  use  of  the  house,  and  the  Court  ruled 
that  the  most  convenient  of  them  was  that  way  of  necessity  to  which  the  partj'  was 
entitled.  That  decision  is  confirmed  in  Barlow  v.  Bh(ides,(li)  which  shews  that  the 
way  asserted  in  Morris  v.  Edxiinijton  might  be  so  claimed  as  a  way  of  necessity.]  Such 
a  way  of  necessity  passes  as  is  wanted  for  the  use  of  the  dwelling-house.  [Alderson,  B. 
Had  this  been  not  a  dwelling-house,  but  a  field  used  for  tillage,  the  way  which  would 
pass  must  be  such  as  would  enable  the  owner  to  use  the  field  in  every  possible  way, 
e.g.  to  get  wagons,  &c.  in.  Then,  in  this  case  of  a  dwelling-house,  must  not  the  way 
be  such  as  would  enable  him  to  get  conveniently  to  every  part  of  it?]  Supposing  this 
a  field,  the  one  convenient  wagon  way  into  it  would  be  the  road  implied  by  law,  but 
there  would  be  no  other  road  over  the  whole  of  it.(c)  Here  the  back  way  to  the 
plaintiffs'  house  from  the  Exeter-road  prevents  the  way  claimed  from  being  one  of 
necessity.  [Kolfe,  B.  A  way  of  necessity  means  a  convenient  way  to  the  close,  not 
to  the  house  as  here  claimed.]  UinhUffc  v.  Earl  of  Kinnmd  (o  Bing.  X.  C.  1)  supports 
that  view.  [Alderson,  B.  A  way  of  necessity  does  not  neces-[496]-sarily  mean  the 
most  convenient  way  that  could  by  po.ssibility  exist.  The  way  claimed  here  would 
prevent  the  plaintiff  or  defendant  from  adding  to  their  houses  in  front.]  A  way  from 
the  high  road  to  the  ])laintifts'  front  door  still  remains,  though  a  little  longer  than  that 
claimed.  If  a  way  of  necessity  accrues  at  the  close,  though  not  at  a  particular  place 
in  it  which  may  be  most  convenient  to  the  occupier,  that  is  sufficient,  and  its  convenience 
is  immaterial. 

Parke,  B.  The  only  thing  that  would  pass  by  the  word  "appurtenances,"  as 
used  in  this  will,  would  be  a  way  of  necessity.  That,  however,  would  not  be  itself 
a  continuous  or  permanent  easement,  but  one  to  be  exercised  from  time  to  time  while 
the  necessity  continued  to  occur.  There  seems  slight  if  any  ground  for  holding  this 
to  be  such. 

Alderson,  B.  There  may  be  a  question  whether,  instead  of  ordering  the  entry 
of  a  verdict  for  the  defendant,  or  of  a  nonsuit,  according  to  the  leave  given  at  the 
trial,  we  should  giant  a  new  trial,  to  try  whether  the  way  claimed  was  necessary  to 
the  convenient  occupation  of  the  plaintiff's'  house. 

The  plaintiffs'  counsel  consented  to  a  rule  being  made  absolute  for  a  nonsuit,  the 
defendant  undertaking  to  grant  a  right  of  way  to  the  plaintiffs,  to  be  set  out  at  their 
expense  lietween  certain  points,  to  be  marked  on  the  plan  by  one  of  the  learned  barons, 
no  other  action  to  be  brought  for  the  trespass  sued  for  in  this  case. 

Rule  accordingly. 

[497]  Doe  ox  the  Several  Demises  of  William  Inman  Wel.sii,  Mary 
Welsh,  William  Goodenough  Haytkr,  Edmund  Lovell,  and  Thomas 
Inman  Wel.sh  v.  Elizabeth  Langfield  and  Ann  Langfield.  Feb.  6, 
1847.— An  award,  allotting  land  under  an  inclosure  act,  coupled  with  the  terms 
of  the  original  claim  to  such  allotment,  is  admissible  in  evidence  to  shew  that  the 
claimant's  interest  in  the  lands  in  respect  of  the  possession  of  which  he  claimed 
the  allotment  was  less  than  the  fee. — The  determination  of  a  copyhold  interest 
may  be  shewn  without  producing  the  copy  of  court-roll.  Thus,  a  declaration  by 
the  party  in  possession,  that  his  interest  was  less  than  a  fee,  e.g.  for  his  own  life 
only,  would  be  primary  evidence  that  it  ceased  to  exist  at  his  death.  Secus, 
where  he  declared  that  he  held  "  for  life  interest,"  that  statement  being  con- 
sistent with  one  or  more  life  interests  coming  into  existence  at  his  death. — By 
an  inclosure  act,  the  expenses  attending  the  inclosure  were  to  be  raised  l)y  sale 
of  part  of  the  commonable  lands,  the  balance,  if  any.  of  the  proceeds  to  be  repaid 
to  the  landowners.  Accordingly,  sales  were  made,  and  the  surplus  proceeds 
divided  among  the  landowners  according  to  a  "  return  rate,"  divided  into  two 
proportions,  one  calculated  according  to  the  "  possessioners'"  interest  for  life  or 
years,  the  other  the  reversioners'  proportion,  calculated  according  to  the  time 
likely  to  elapse  before  their  interest  accrued  into  possession.  A  landowner  in 
possession,  aged  seventy,  received  a  sum  calculated  on  the  assumption  that  his 

(i)  3  Tyr.  280.     See  the  judgment  of  Bayley,  B.,  p.  287. 
(c)  See  Jaines  v.  I'lant,  cited  ante,  p.  -11)3. 
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estate  was  held  for  his  life  ;  but  it  did  not  appear  that  the  party  had  any  know- 
ledge of  the  paper  containing  the  rate,  or  of  the  data  by  which  the  sum  he  had 
received  was  fixed  : — Held,  that  the  return  rate  was  not  evidence  to  cut  down  his 
interest  to  less  than  a  fee. — By  an  inclosure  act,  claims  to  allotments  were  to  be 
made  in  writing,  and  sent  to  the  commissioners.  The  claims  made  were  entered 
by  their  clerk  in  a  book,  though  not  required  by  the  act  to  be  so  kept.  The 
claims  allowed  by  the  commissioners  were  marked  in  the  book  "allowed,"  and 
attested  by  their  initials  affixed  thei-eto.  The  entries  were  made  in  the  course 
of  business,  and  at  the  time  they  purported  to  bear  date.  Semble,  they  were 
admissible  in  evidence,  on  proof  of  the  clerk's  death,  and  of  a  negative  search  for 
the  original  claims  in  the  proper  repository. — A  declaration  by  a  possessor  of 
land,  that  he  held  "  for  life  interest,"  does  not  necessarily  admit  that  the  right 
of  possesision  would,  immediately  at  his  death,  accrue  to  the  reversioner,  for  one 
or  more  other  life  interests  might  exist  consistently  with  the  words  used.  The 
expression  being  merely  ambiguous,  would,  if  relied  on  for  plaintiffs  in  ejectment, 
so  far  justify  the  judge  in  nonsuiting,  that  no  new  trial  would  be  granted  ;  for, 
the  burden  of  affirmative  proof  of  title  being  on  them,  they  adduced  no  evidence 
having  a  preponderance  either  way,  so  as  to  make  it  necessar}'  to  leave  it  to  the 
jury. — Where  evidence  tending  to  establish  a  point  already  supported  by  more 
direct  pi-oof  is  improperly  rejected,  the  Court  will  not  grant  a  new  trial  on  that 
ground,  if  they  see  that  the  case  would  not  have  been  advanced  further  by 
admitting  the  particular  piece  of  evidence. 

Ejectment  for  copyhold  premises  in  Long  Sutton,  in  the  county  of  Somerset.  At 
the  trial,  before  Piatt,  B.,  at  the  last  assizes  for  that  county,  it  appeared  from  the 
evidence  adduced  on  behalf  of  the  lessors  of  the  plaintiff,  that  for  many  years  before 
1797,  and  from  that  date  till  his  death  in  liS28,  one  Sylvester  Langheld  had  been  in 
possession  of  the  premises  in  question,  which  had  formerly  been  called  "  Late  Banton's," 
or  "  Baunton's."  The  defendants  were  his  widow  and  daughter-in-law,  and  had  been 
[498]  in  possession  ever  since.  In  1797,  R.  Lewis  was  seised  in  fee  of  the  manor  of 
Sutton  Bourne,  otherwise  Sutton  St.  Cleers,  or  Long  Sutton,  and  early  in  1807  sold 
the  whole  manor  to  T.  King,  who,  before  the  conveyance  was  made,  agreed  to  sell 
part  to  John  Carter.  Accordinglj',  by  lease  and  release  of  16th  and  17th  April,  1807, 
between  K.  Lewis  of  the  first  part,  T.  King  of  the  second  part,  J.  Carter  of  the  third 
part,  and  Robert  Welsh  of  the  fourth  part,  Lewis  and  King  conveyed  to  Carter, 
and  to  Welsh  as  his  trustee  in  fee  (among  other  hereditaments  in  Long  Sutton),  the 
property  held  by  S.  Langfield,  by  the  same  description  as  in  Carter's  subsequent 
mortgage  to  Lovell,  the  ultimate  limitation  being  to  the  heirs  and  assigns  of  Carter 
for  ever,  nevertheless  as  to  the  estate  and  inheritance  of  Welsh,  in  trust  for  Carter, 
his  heirs  and  assigns  for  ever.  Upon  this  conveyance  Carter  assumed  to  be  seised  in 
fee  of  the  reversion  of  various  small  houses  and  lands  in  Long  Sutton,  including  those 
then  possessed  by  S.  Langfield,  and  was  possessed  of  other  lands  there.  On  21st 
December,  1807,  Carter  mortgaged  the  above-mentioned  reversion,  and  the  other 
premises,  for  2000  years  to  G.  Lovell,  to  secure  £3000,  reciting  the  parcels,  and  stating 
them  as  having  been  from  time  to  time  granted,  by  copy  of  court  roll,  by  the  lord  or 
lady  for  the  time  being  of  the  manor  of  Sutton  Bourne,  otherwise  Sutton  St.  Cleers, 
in  the  county  of  Somerset,  and  then  severally  held  by  copyhold  or  customary  tenants 
of  the  said  manor.  Various  court  rolls  were  scheduled  in  the  deed,  beginning  with 
14  Car.  2,  but  they  were  not  produced  in  evidence.  By  indenture  of  1st  August, 
ISli,  Lovell  transferred  the  mortgage  to  li.  Welsh,  who  paid  him  the  £3000,  and  got 
into  possession  of  so  much  as  Carter  had  been  possessed  of.  At  R.  Welsh's  death, 
in  1843,  he  devised  all  his  estate  to  Mary  Welsh,  who  disclaimed,  and  letters  of 
administration  with  the  will  annexed  were  granted  on  2nd  December,  1844,  to 
William  Inman  Welsh,  one  of  the  lessors  of  the  plaintiff'. 

[499]  On  30th  September,  1814,  an  award  was  made  by  the  commissioners  acting 
under  an  act  for  inclosing  certain  lands  in  Long  Sutton.  At  this  time  Sylvester 
Langfield  was  in  possession  of  an  ancient  dwelling-house,  garden,  and  orchard,  then 
called  LangJield's,  with  five  old  inclosures,  all  in  Long  Sutton.  He  also  claimed 
eleven  pieces  of  commonable  land  there,  which  he  gave  up  on  receiving  five  acres  in 
Ridgway,  and  three  acres  in  Westmead,  under  the  award,  in  lieu  of  them.  The 
person  who  had  been  surveyor  to  the  commissioners  produced  S.  Langfield's  claim 
under  the  Long  Sutton  award,  as  follows : — - 
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"  Long  Sutton. 
"  Copyhold  huids,  late  Lewis's,  held  now  under  John  Carter,  by  Sylvester  Langfield. 

"  Windmill  Field. 
"  1  acre,  in  Honey  Clays." 

(Here  followed  eight  other  claims  of  lands  in  various  fields, — in  all  11]  acres,  by 
Sylvester  Langfield  ;  signed  by  him.) 

"  Mr.  Langfield  wishes  to  have  an  allotment  in  Crowds." 

Indorsed:  "Long  Sutton  Inclosure,  Sylvester  Langfield's  claim,  22iid  June,  1810." 

"  Copyhold  under  John  Carter." 

By  that  award,  the  commissionei'  thus  awarded  under  the  title,  "  Allotments  to 
John  Carter  and  his  tenants  : — 

"Allotments  to  Sylvester  Langfield)  And  I  the  said  commissioner,  by  virtue  of 
J'°-^***-  and  [the  power  and  authority  aforesaid,  have  set 

50   5  John  Carter.  j  out,    allotted,    and    awarded,    and    by    these 

presents  do  set  out,  &o.,  unto  and  for  Sylvester  Langfiehl  as  copyholdei',  and  John 
Carter  as  rcvei-sioner,  all  that  allotment  of  arable  land  situate  at  liidgway,"  &c., 
(describing  that  allotment  and  [500]  another  allotment  of  meadow  (at  VVestmead) ; 
adding,  that  the  said  two  allotments  were  in  the  judgment  of  the  commissioner,  and 
should  be  taken  to  be,  a  just  and  full  compensation  and  .satisfaction  to  them,  the  said 
Sylvester  Jjangficld  and  John  Carter,  of  and  for  all  and  singular  such  parts  of  their 
copyhold  tenement  as  consisted  of  commonable  lands,  common  I'ights,  &c.,  over  the 
open  and  commonable  lands  by  the  act  directed  to  be  divided  and  inclosed). 

The  lessors  of  the  plaintitl'  tendered  an  examined  copy  of  this  award  in  evidence, 
to  shew  that  S.  Langfield  held  the  properties  in  respect  of  which  the  allotments  were 
made  under  Carter;  and  that,  at  the  detei'mination  of  S.  Langfield's  interest,  they 
became  the  property  of  Carter's  assigns.  The  defendants'  counsel  objected  that  the 
award  of  the  commissioners  was  res  inter  alios  acta,  so  far  as  it  declared  the  title  of 
either  Cartel'  or  S.  Langfield  ;  and  that,  if  admissible  at  all,  all  it  proved  was  the 
allotment  in  fact,  without  shewing  what  term  or  interest  S.  Langfield  took  as 
copyholder.     The  award  was  received  in  evidence. 

By  sect.  15  of  the  Long  Sutton  Liclosure  Act,  it  was  enacted,  that  all  the  expenses 
incident  to  the  obtaining  the  act,  and  of  surveying,  valuing,  dividing,  and  allotting, 
&c.,  the  lands,  should  be  paid  in  such  shares,  parts,  &o.,  as  the  commissioner  should 
direct ;  and  that  the  same  should  bo  raised  by  a  sale  or  sales  of  such  part  of  the 
commonable  lands,  &c.,  as  the  commissioner  shoidd  think  proper.  Sect.  37  of  41 
Geo.  3,  c.  lO'J,  (General  Inclosure  Act),  after  providing  that  all  monies  to  the  amount 
of  £50  should  be  paid  to  some  banker,  and  not  be  issued  without  an  order  of  the 
commissioners,  enacts,  that  the  balance,  if  any,  upon  the  final  settlement  of  accounts 
shall  be  immediately  rejiaid  to  the  landowners  in  proportion  to  the  sums  respectively 
paid  by  them.  Accordingly,  the  money  requisite  for  the  inclosure  in  Long  Sutton 
was  raised  by  selling  part  of  the  commonable  land  there ;  so  that  each  landholder, 
instead  of  [501]  paying  his  share  of  the  expense  in  cash,  received  a  less  allotment  of 
land,  and  a  rateable  proportion  of  the  surplus  proceeds  of  the  land  sold,  under  a  "  return 
rate,"  so  called,  which,  so  far  as  related  to  S.  Langfield,  was  as  follows  : — 


"Long  Sutton  Inclosure."    A  Return  Rate  op  Surplus  Monies. 


I'roprietors. 


Leaseholds  : 
Langliuld, 
Sylvester. 

70. 
[In  red  ink.] 


Xamu!)  of 


Carter. 


Value  of 
allotAble 
Arable 
l.niKl  and 
Mfadow 

in 
Common. 


Valuo  of 

S^dpoinoor 

Land. 


Possession. 


£  a.     d. 
6  10    6 


£    s.  d. 
19    0   0 


Total  of 

Monies  to  bo 

retvirlHjd. 


£  s.     d. 
G   10     6 


Pos  HO  8K  loners 
Proportion. 


£  s. 
1  11 


d. 
6 


Rover- 
fionorK' 

Proijortion. 


£    9.        d. 

4  19     0 
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The  surveyor  uf  ihc  coiumissiouers  produced  the  above  return  rate,  made  by  their 
ordei-,  and  proved  that  the  sum  ordered  by  it  to  be  returned  to  S.  Langfield  was 
11.  1  Is.  6d.  and  to  Carter,  as  reversioner  of  the  same  property,  was  41.  19s.  Langfield's 
11.  lis.  6d.,  was  there  calculated  on  his  age  of  seventy,  under  a  4  per-cent.  table,  treating 
his  property  as  lifehold.  The  parish  clerk  proved  his  distribution  of  i'600,  the  surplus 
money,  according  to  the  entries  in  the  return-rate,  and  the  payment  to  Langfield  of 
U.  lis.  6d.,  and  to  Carter  of  41.  19s.  He  produced  the  following  receipt  given  him  by 
S.  Langfield : 

"Long  Sutton,  Sept.  22,  1815. 

"  Received  of  the  Commissioner  of  the  Long  Sutton  Liclosure  the  sum  of  11.  1  Is.  6d., 
being  my  proportion  of  the  surplus  monies  collected  under  the  said  Inclosure  Act. 
(£1  lis.  6d.)  "Sylvesster  Langfield." (a)' 

[502]  S.  Langfiekl'sage  was  not  shewn  to  be  seventy  at  this  time,  nor  did  it  appear 
that  he  was  shewn  to  the  commissioner  to  be  tenant  for  life  or  reversioner. 

The  counsel  for  the  defendants  having  objected  to  the  admission  of  the  "return- 
rate  "  in  evidence,  as  res  inter  alios  acta,  it  was  answered  for  the  plaintiff,  that 
S.  Langfield,  by  having  taken  a  pecuniary  benefit  under  it,  had  in  truth  adopted  it, 
and  so  admitted  that  he  had  only  a  life  interest  in  the  property  of  which  he  was  in 
possession,  and  of  which,  but  for  that  admission,  the  law  would  presume  him  to  have 
been  seised  in  fee. (a)-  That  act  amounted  to  a  declaration  by  him,  which,  being  in 
derogation  of  his  own  interest,  was  therefore  admissible  for  the  lessors  of  the  plaintiff. 

The  learned  Baron  thought  that  it  should  have  been  proved  that  the  witnesses 
who  had  been  called  had  explained  to  S.  Langfield  the  assumption  upon  which  the 
sum  returned  to  him  had  been  ascertained,  viz.  that  he  was  merely  tenant  for  life, 
and  lejected  all  the  evidence  offered  respecting  the  return-rate,  e.xcept  the  payment 
and  receipt. 

The  claim  of  the  lessors  of  the  plaintiff  was  then  rested  on  proceedings  under  a 
private  act  of  Parliament,  passed  for  inclosing  lands  at  Kingsmoor,  county  of  Somerset, 
which  passed  in  1797.  By  section  15,  for  preventing  unnecessary  delays  in  the 
execution  of  the  act,  and  determining  all  differences  and  disputes  that  might  arise 
concerning  any  claim  or  claims  which  should  be  made  of  any  right  or  rights  of  common, 
or  otherwise  in  or  upon  the  said  lands  or  grounds,  by  the  act  intended  to  be  divided, 
and  allotted,  or  exchanged,  or  any  part  thereof ;  it  was  enacted,  that  all  persons  having 
anv  claim  which  might  affect  such  boundaries,  or  any  of  them,  and  also  all  persons 
claiming  any  rights  of  common,  leasowes,  or  rights  of  pasturage,  in,  over,  and  ujron 
the  said  lands  and  grounds  thereby  intended  to  be  divided  and  ex-[503]-changed  or 
allotted,  or  any  part  thereof,  should  lay  their  respective  claims  in  writing  before  the 
said  commissioners,  at  their  first  or  second  meeting,  to  be  held  in  pursuance  of  this 
act ;  and  if  such  claims,  or  any  of  them,  should  at  the  first,  second,  or  third  meeting 
of  the  said  commissioners  be  objected  to  by  any  person  or  persons  interested  in  the 
division,  exchange,  or  allotments  thereby  authorised,  "  it  shall  and  may  be  lawful  for 
the  said  commissioners,  and  they  are  hereby  required,  to  appoint  a  day  or  days  to 
hear  the  said  claims  and  objections,  and  by  writing  under  their  hands  to  summon 
before  them,  and  also  to  examine  any  witness  or  witnesses  on  oath  touching  such 
claims  and  objections  respectively,  which  oath  the  said  commissioners,  or  any  of  them, 
are  or  is  hereby  empowered  to  administei-,  and  to  hear,  adjudge,  and  determine  such 
claims  so  objected  to  respectively."  The  act  then  provided  a  reference  to  arbitration, 
in  case  any  parties  were  dissatisfied  with  the  commissioner's  determination  ;  and  then 
enacted,  that  "all  claims  which  shall  not  at  the  first,  second,  or  third  meeting  of  the 
said  commissioners  be  objected  to  as  aforesaid,  shall  be  allowed  and  be  final  and 
conclusive,  and  that  no  claim  shall  be  received  after  such  first  or  second  meeting."     It 

(ay  Carter's  receipt  was  in  fact  as  follows,  but  was  not  in  evidence  : — 

"Long  Sutton,  Oct.  19,  1815. 
"  Received  of  the  Commissioner  of  the  Long  Sutton  Inclosure,  the  sum  of  five 
pounds  and  ten  shillings,  being  my  proportion  of  the  surplus  monies  collected  under 
the  said  inclosure,  as  reversioner  of  several  estates  in  the  parish  of  Long  Sutton." 

(Signed)        "John  Carter." 

(a)2  See  Jayne  v.  Price,  5  Taunt.  326;  4  Taunt.  17;  Bull.  N.  P.  103;  2  Tyr.  156. 
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then  wei)t  on  to  provide,  that  in  case  parties  should  be  dissatisfied  with  tlie  commis- 
sioners' determination,  and  should  not  consent  to  refer,  &c.,  they  might  proceed  to 
trial  at  the  Somerset  assizes  in  a  feigned  action,  "  between  the  party  or  parties  so 
claiming  such  right  of  common  on  the  one  part,  aTid  the  persons  having  right  of 
common  thereon,  and  objecting  to  such  claims,  or  any  of  them,  on  the  other  part ; 
and  the  verdict  in  such  action  shall  be  final  and  conclusive,  and  thereupon  the 
commissioners  shall  allow  or  disallow  such  claim  or  claims,  according  to  the  event  of 
such  verdict." 

The  18th  section  contemplated  the  necessity  for  a  strict  investigation  at  the  time 
of  all  the  claims  made  upon  Kingsmoor,  by  giving  the  commissioners  power  to  appoint 
[504]  a  general  objector  to  all  claims  made  thereon,  and  to  appoint  a  day  or  davs  to 
hear  such  claims  and  objections,  and  to  summon  and  examine  witnesses  on  oath,  and 
to  hear,  adjudge,  and  determine  such  claims ;  and  in  case  any  parties  were  dis.satisfied 
with  the  commissioners'  determination,  then  that  it  should  be  referred  to  arbitration, 
or  that  a  feigned  action  should  be  tried,  the  verdict  in  which  was  to  be  conclusive,  and 
the  commissioners  were  to  allow  or  disallow  the  claims  accordingly,  precisely  as 
provided  in  the  15th  section  of  the  act,  before  stated. 

Section  27  then  required  the  commissioners,  after  setting  out  the  allotment  in  lieu 
of  soil  in  the  said  moor  called  Kingsmoor,  and  subject  to  such  sale  or  sales  as  might 
be  made  for  defraying  the  expenses  of  pa.ssing  and  executing  the  act  as  therein 
mentioned,  to  set  out  and  allot  all  the  residue  and  remainder  of  the  said  moor  called 
Kingsmoor,  and  all  other  the  said  commonable  and  waste  land,  unto,  for,  and  amongst 
all  and  every  person  and  persons  having  been  allowed  right  of  common  thereon 
respectively  within  the  meaning  of  this  act,  in  respect  of  their  several  tenements, 
without  any  regard  to  the  value  or  extent  of  such  tenements,  it  being  the  intention 
of  the  act  that  every  such  tenement  .should  have  an  equal  allotment  in  the  said  moor, 
having  regard,  nevertheless,  to  the  quality,  quantity,  situation,  and  conveniency  of  the 
same  allotments  respectively  ;  and  that  the  allotment  or  allotments  to  be  made  in 
respect  of  the  tenements  situate  in  the  parish  of  Long  Sutton,  should  be  contiguous  (or 
<is  near  thereto  as  possible)  to  the  said  parish  as  the  general  convenience  will  admit  of. 

The  survivor  of  one  of  two  clerks  to  the  commis.sioners  under  the  Kingsmoor  Act 
produced  the  inclosnre  award,  and  that  portion  of  it  allotting  portions  of  land  to 
S.  Langtield  and  R.  Lewis  was  read.  One  of  the  allotments  made  under  the  Kingsmoor 
Act  was  awarded  in  these  terms  : — "  Unto  and  for  the  said  K.  Lewis,  and  S.  Langlield, 
his  [505]  lessee,  in  respect  of  a  tenement  called  '  Late  Liaunton's  ; '  all  that  allotment 
or  parcel  of  land,  situate  in  and  parcel  of  Kingsmoor  aforesaid,  numbered  3'.i  on  the 
plan  C,  containing  3  roods  and  8  perches,  bounded  on  the  south  by  the  main  drove, 
and  on  the  east  by  the  next  described  allotment."  S.  Langlield  took  possession  of 
t+iis  allotment.  The  witness  then  proved  attending  the  commissioners'  meetings,  and 
seeing  the  deceased  clerk  make  entries,  purporting  to  be  of  claims  by  the  commoners, 
in  the  commissioners'  "book  of  claims,"  which  he  produced.  The  title  of  the  liook, 
and  the  entry  oflered  in  evidence,  were  as  follows  : — 

A  List  of  the  Claims  delivered  to  the  Com.mlssioneks  acting  under  an  Act  of  Parliament 
passed  in  the  37th  year  of  the  Keign  of  King  George  the  Third,  intituled,  iV;c. 


Fr»-fliolders 
elaiiniu.^. 

Xo.  on  the 

Coinmis. 

sioiiers' 

File. 

Leit-se  or 

Copyholders 

claiming. 

No.  on  the 
Commis- 
sioners' 
File. 

Tenements. 

Premises 

whereon  the 

Claim  is  made. 

Persons  in  the 

actual 

Possession. 

Remarks. 

Richard 
Lewis, 

Escj. 

38 

Sylvester 

Langfield. 

The  same 

as  38. 

88 

Late  Ban- 
ton's,  in 
Long  Sutton. 

Kingsmoor. 

Sylvester 
Langtield. 

Allowed.' 
J.  U. 
J.  T.f 

88 

Late  Ban- 
ton's,  in 
Long  Sutton. 

Kingsmoor. 

John  Bean 

Pott. 

Edw.  Hain- 

bliu  and 

others. 

Held  under 

Kd.  I..ewis. 

Allowed. 

J.  C. 

J.  T.t 

[•  Red  ink.]                                                                t  Tht?st>  were  proved  to  be  initials  of  Comniiiji>ioner.t. 

Ex.  Div.  IX.— 41* 
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The  word  "allowed,"  in  red  ink,  opposite  S.  Laugfield's  claiiu,  was  in  the  deceased 
clerk's  handwriting,  to  which  the  initials  of  the  commissioners  were  annexed.  The 
witness  had  never  personally  seen  the  original  claims,  but  proved  a  fruitless  search 
for  them  in  the  drawer  where  all  the  inclosure  papers  which  had  been  preserved  were 
kept.  The  commissioners  had  acted  on  the  book  in  making  allotments.  It  was  con- 
tended for  the  lessors  of  the  plaintiff,  that  the  search  had  been  sufficient  to  let  in  the 
book  as  secondary  evidence  of  the  claims;  Kensington  v.  Inglis  (8  East,  273);  for  as 
the  parties  [506]  entitled  weie  required  by  section  15  to  make  claims  before  any 
allotment  could  be  made  to  them,  they  must  be  taken  to  have  done  so.  The  evidence 
was  tendered  in  order  to  shew  that  S.  Langtield  claimed  to  be  entitled  to  an  allotment 
under  the  intended  inclosui'e  of  Kingsmoor,  in  respect  of  an  estate  at  Long  Sutton, 
called  "Late  Banton's,"  held  by  him  under  E.  Lewis.  'I'he  learned  Baron  said  that 
nothing  proved  that  the  commissioners  might  not  have  adjudicated  without  any  claim, 
in  which  case  the  entry  would  stand  no  higher  than  the  notes  of  an  arbitrator,  and 
was  no  admission  by  S.  Langtield  that  his  estate  in  "  Late  Banton's  "  was  less  than  a 
fee ;  and  he  accordingly  rejected  the  book.  It  was  then  shewn  that  one  Hamblin, 
about  1 799,  held  some  of  S.  Laugfield's  land  in  Long  Sutton  ;  and  that  on  some  discussion 
between  them,  Langtield,  speaking  of  the  land  which  Lewis  had  had,  and  which  Carter 
had  bought  of  him,  said  he,  Langtield,  had  it  "  by  life  interest "  under  Carter.  It 
was  contended  that  this  declaration  of  S.  Langtield  rebutted  the  presumption  that  he 
held  in  fee  :  Doe  d.  Human  v.  I'eltctt.(a)^  The  identity  of  the  tenement  formerly  called 
"Banton's"  and  the  premises  sued  for,  was  proved  by  a  witness  born  in  17tjy,  who 
also  swore  that  S.  Langtield  never  had  any  other  property  in  Long  Sutton.  For  the 
lessors  of  the  plaintiff  it  was  said,  that,  the  defendants  in  possession  being  the  widows 
of  S.  Langtield  and  of  his  eldest  son,  their  privity  of  estate  made  his  declarations 
evidence  against  them.  The  learned  Baron  said  that  the  declarations  did  not 
necessarily  apply  to  an  estate  for  his  own  life  only,  but  might  well  mean  an  estate 
enduring  after  his  death  for  the  lives  of  others  :  and  he  directed  a  nonsuit,  saying 
that  the  lessors  of  the  plaintiff  had  failed  to  shew  that  the  reversion  in  fee,  which,  as 
representing  Carter,  they  claimed  in  the  premises  sought  to  be  recovered,  had  vested 
[507]  in  them  in  possession  on  the  death  of  S.  Langtield,  by  the  determination  of  some 
single  particular  estate. 

A  rule  having  been  granted  to  set  aside  the  nonsuit,  and  for  a  new  trial  on  the 
ground  of  the  rejection  of  evidence, 

Butt  and  Moody  shewed  cause.  [Parke,  B.  The  whole  question  was,  whether 
S.  Laugfield's  estate  was  for  his  own  single  life  or  not.  Unless  the  lessors  of  the 
plaintiff'  proved  that,  it  was  clear  they  could  not  recover.]  They  said  that  this 
property  was  only  held  by  copy  of  court  roll  ;  but,  though  representing  the  lord  of 
the  manor  of  Long  Sutton,  they  did  not  produce  the  court  rolls  scheduled  in  the 
deed  of  1807,  to  shew  what  S.  Laugfield's  interest  was,  or  whether  it  had  ceased. 
[Parke,  B.  The  amount  of  this  interest,  if  copyhold,  was  not  shewn  to  be  less  than  a 
fee.]  The  conveyance  of  1807  is  consistent  with  the  supposition,  that  in  the  ten  years 
since  the  passing  of  the  Inclosure  Act  of  1797  the  copyhold  had  been  gi-auted  in  fee. 
Next,  the  "  book  of  claims "  under  the  Long  Sutton  inclosure  act  was  not  even 
secondary  evidence.  It  consisted  not  even  of  copies  of  the  original  written  claims, 
made  by  a  deceased  clerk  of  the  commissioners,  which  might  be  acts  in  the  course  of 
his  duty,  or  against  his  interest,  and  therefore  evidence  against  third  persons,  within 
the  decisions  in  Doe  d.  Patteshall  v.  Turfmd  {af  and  Poole  v.  Dkaa  (1  Bing.  N.  C.  650) ; 
but  it  consisted  of  notes,  forming  an  abstract  or  summary  of  the  contents  of  the  claims, 
originally  made  in  writing,  according  to  the  act.  To  make  these  entries  evidence,  it 
was  essential  to  shew  them  to  have  been  made  contemporaneously  with  the  time  at 
which  they  purported  to  be  made,  viz.  in  the  clerk's  lifetime  That  is  established  in 
Plica  V.  Lord  Tonimjlon  (1  Salk.  285  ;  2  Ld.  Raym.  873  ;  Holt's  R  300;  Bull.  N.  P. 
890,  898),  as  explained  [508]  by  Parke,  J.,  in  Doe  d.  Patteskall  v.  Turford  (3  B.  & 
Adol.  898).  Nor  could  this  book  be  primary  evidence  ;  for  it  did  not  embody  the 
original  claims  marshalled  together,  and  was  not  a  public  book  required  by  the  act  as 

(ay  5  B.  &  Aid.  223 ;  see  Slatterie  v.  Pooleij,  6  M.  &  W.  664. 

(af  3  B.  &  Adol.  890.  Recognised  in  Poole  v.  Dicas,  1  Bing.  N.  C.  649  ;  and 
Brain  v.  Preece,  11  M.  &  W.  773,  but  not  to  be  extended  further;  Marks  v.  Lahee, 
3  Bing.  N.  C.  408. 
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a  foiindatiou  for  the  award,  but  mere  private  notes  made  in  aid  of  the  coniniissioiiers 
as  arbitratoi's.  Nor  did  it  mention  anything  about  the  laud  being  copyhold. 
[Aldersou,  B.  Where  the  usage  of  business  varies  from  time  to  time,  nothing  can  be 
inferred  from  it.  Does  not  the  expression,  "  usual  course  of  business,"  mean  the  usual 
course  in  contradistinction  to  what  is  out  of  it ;  so  as  to  exclude  any  inference  that 
what  is  not  commonly  done  was  done  in  the  particular  case  ?]  1  hen  the  "  return-rate  " 
was  properly  rejected,  as  res  inter  alios  acta ;  for  it  was  not  a  rate  which  the 
commissioners  were  called  on  by  the  act  to  make,  nor  was  it  brought  homo  to  the 
knowledge  of  S.  Laugheld.  The  bare  fact  of  returning  certain  sums  to  the  landowners 
does  not  make  the  rate  other  than  a  mere  private  calculation  for  guidance  of  the 
comniissionei'S.  [Parke,  B.  assented.  Alderson,  B.  The  lessors  of  the  plaintiti' 
sought  to  shew  by  this  document  that  S.  Langtield  knew  that  he  was  there  set  down 
as  seventy  years  old,  and  as  being  only  tenant  for  life  under  Carter,  so  as  to  divide 
the  property  between  them,  giving  S.  Langtield  a  proportion  calculated  on  his  life 
interest  at  seventy.  Had  there  been  a  reasonable  inference  of  its  being  known  to  and 
assented  to  by  him,  it  might  have  been  strong  evidence  for  the  jury.  Piirke,  13.  The 
receipt  itself  cannot  be  excluded ;  but  it  is  not  equivalent  to  any  statement  by 
S.  LangKeld,  that  the  total  returned  rate  is  £6  and  upwards,  of  which  11.  lis.  6d.  was 
his  propoition,  and  the  rest  Carter's.  Kolfe,  B.  The  receipt  is  quite  consistent  with 
the  estate  of  8.  Langtield  being  in  fee.]  Taking  the  estate  to  be  copyhold,  it  was  for 
the  lessors  of  the  plamtiti'  to  shew  a  declaration  by  S.  Lang-[509]-iield,  cutting  down 
not  only  his  own  copyhold  interest,  but  every  other  such  interest  intervening  between 
himself  and  Carter,  the  reversioner. 

Crowdcr,  Cockburn,  and  Prideaux,  in  support  of  the  rule.  The  question  was, 
whether  the  estate  of  the  lord  in  reversion  had  come  into  possession  of  the  lessors  of 
the  plaintiti'.  [Parke,  B.  It  was  rather,  whether  all  the  mesne  interest  of  the  copy- 
holders or  others  had  determined.]  The  declarations  of  S.  Langtield  were  evidence 
for  the  jury  to  say  whether  they  admitted  his  having  only  an  interest  for  his  own  life. 
[Parke,  B.  His  declaration  was  primary  evidence  in  one  sense,(a)  and  therefore 
admissible ;  but  it  lets  in  the  objection,  that  no  evidence  of  the  defendant's  title  was 
conclusive  except  the  court  roll.  Taken  at  the  utmost,  the  expressions  used  do  not 
e-xclude  other  copyhold  estates  in  remainder.  In  order  to  let  in  the  lord's  title  as 
ultimate  reversioner,  and  to  shew  his  right  to  immediate  possession  as  such,  it  was  for 
the  lessors  of  the  plaintiti'  to  prove  that  no  copyhold  interests  besides  S.  Langtield's 
existed  after  his  death.  His  expression  as  to  Carter  does  not  prove  that,  or  carry 
it  further.  Foole  v.  Dlcas  (I  Bing.  N.  C.  649)  does  not  apply,  for  the  claim  is  not 
under  S.  Langtield.  There  is  a  covenant  in  the  deed  of  1S07  to  produce  the  court 
rolls  there  scheduled,  and  no  negative  search  for  them  in  the  proper  depositoiy  was 
shewn.  The  principle  of  the  case  is  whether  this  document  signed  by  8.  Langtield  is 
tantamount  to  his  saying  "  I  am  entitled  for  life,  and  the  immediate  reversioner  is 
Carter."  What  the  commissioners  say  about  that  in  the  award  is  immaterial.]  It  is 
sufiicient  for  a  new  trial  if  there  was  any  evidence  for  the  jury  which  was  not  left  to 
them.  Tyrwhilt  v.  IFijiine,{c)  and  Doc  [510]  d.  Teynhaiii  v.  Tyler  (6  Bing.  5C1),  which 
seem  to  the  contrary,  were  overruled  as  to  thi.s  point  in  Crease  v.  Barrett  (.5  Tyr.  156  ; 
1  C.  M.  &  K.  919).  Now  this  document  shews  that  no  one  but  IS.  Langtield  and 
Carter  claimeil  anything  in  respect  of  this  property.  [Alderson,  B.  No ;  it  goes  no 
further  than  saying  that  Carter  had  some  ulterior  interest  in  it.  No  part  of  the 
evidence  is  inconsistent  with  8.  Langtield's  having  held  for  the  life  of  a  third  person 
who  may  be  yet  alive.  As  to  the  rule,  that  evidence  must  go  to  the  jury,  they  are 
not  to  be  required  to  act  in  the  dark,  without  grounds.  8omething  must  pre- 
ponderate, or  there  is  in  truth  nothing  to  go  to  them.  Parke,  B.  The  reason  why  a 
grant  to  a  man  for  life  is  taken  to  mean  for  his  own  life,  is  because  it  is  taken  most 
strongly  against  the  grantor ;  so  that  if  the  grantor  is  only  tenant  for  life,  the  grant 
is  for  his  own  life  ;  for  he  can  grant  no  more ;  and  if  he  outlives  the  grantee,  there 
will  be  special  occupancy  during  his  own  life.  8uch  grants  operate  according  to  the 
interest  possessed  by  the  grantor.]  Sta(jg  v.  JFi/att  (2  Jur.  892)  was  an  action  of 
replevin.  Kent  was  acknowledged  to  have  been  paid  down  to  1821.  It  was  hehl  by 
Tindal,  C.  J.,  that  it  must  be  left  to  the  jury  to  presume,  if  they  would,  that  the 


(o)  See  Best  on  Presumptions  of  Law  and  Fact,  35,  post,  573,  n. 

(t)  2  B.  &  Aid.  559,     See  3  East,  451  ;  2  Moore,  153  ;  2  B.  &  Aid.  27 
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teiiaDcy  had  detBrmiiied  between  that  year  aud  183G.  [Piatt,  B.  There  the  onus  of 
proof  was  not  on  the  plaintiff,  as  in  this  case,  hut  on  the  avowant,  on  the  issue  of  non 
tenuit.  Parke,  B  S.  Langtield's  expression,  that  he  held  for  "  life  interest,"  is  prima 
facie  to  be  construed,  that  he  held  either  for  the  highest  or  the  lowest  interest  those 
words  will  convey.  If  it  is  ambiguous,  and  may  mean  an  estate  for  another  person's 
life  and  his  own,  or  for  a  long  term  of  years,  determinable  with  his  own  life  and  that 
of  another,  the  lessors  of  the  plaintiff'  have  no  case.  If  it  means,  for  his  own  life,  or 
for  the  greatest  life  [511]  interest  he  singly  could  possess,  they  have.  I  think  the 
case  turns  on  this,  and  on  the  (juostion  of  admitting  the  book  of  claims  as  secondary 
evidence.]  The  entry  of  S.  Langtield's  claim  under  the  Kingsmoor  inclosure  should 
have  been  reserved  as  secondary  evidence,  Pritt  v.  Faircloiigh  (3  Camp.  305),  being 
substantially  a  copy  of  the  original  evidence  of  the  claim.  [Kolfe,  B.  It  was  sworn 
that  the  payment  was  made  in  pursuance  of  the  return-rate  paper,  and  that  the  witness 
saw  S.  Laugfield  before  he  made  the  computation  of  his  proportion  of  it ;  but  not  a 
word  was  said  as  to  having  shewn  him  the  rate  paper.  It  was  not  in  the  ordinaiy 
course  of  business  that  S.  Langfield  should  see  it,  so  that  privity  should  have  been 
distinctly  brought  home  to  him,  and  cannot  be  presumed.  Parke,  B.  The  return 
rate  could  by  no  means  be  made  evidence,  being  a  mere  private  calculation,  made  for 
individual  guidance.  If  the  book  of  claims  was  good  secondary  evidence,  it  would 
only  shew  a  claim  by  S.  Langfield  for  life,  Lewis  being  at  that  time  in  remainder. 
Akierson,  B.  Supposing  the  book  of  claims  to  be  in  evidence,  it  would  carry  the  case 
no  further,  unless  the  retui'n  rate  could  be  received.  The  fact  of  the  widow  of 
S.  Langfield,  and  the  widow  of  his  eldest  son,  having  remained  in  possession  for 
eighteen  years  after  his  death,  was  strong  evidence  of  the  estate  being  held  for  one  or 
both  of  their  lives.  The  receipt  of  the  share  of  surplus  by  S.  Langfield  might  well  be 
in  right  of  his  individual  tenancy  for  his  own  life.]  The  Kingsmoor  claim  was  made 
in  respect  of  property  in  Long  Sutton,  long  before  the  latter  inclosure.  It  was  a 
"  declaration  made  in  the  course  of  ordinary  business,  and  not  only  connected  with  the 
transactions  to  which  it  related,  but  contemporaneous  (or  nearly  so)  with  them  "  (see 
1  Phill.  Evid.  319,  9th  ed.).  The  commissioners,  in  making  this  entry  by  their  clerk, 
acted  under  s.  15  of  the  [512]  Kingsmoor  Inclosure  Act.  By  s.  10,  there  could  have 
been  no  allotment  unless  an  original  claim  in  writing  existed.  [Parke,  B.  Taking  that 
to  be  so,  is  this  entry  a  copy  made  in  course  of  business,  or  against  the  clerk's  interest^ 
The  act  did  not  direct  such  a  book  to  be  kept ;  aud  it  contains  no  public  matter.  In 
Poulc  V.  Dicas,  the  deceased  clerk  charged  himself  with  the  noting  of  the  bill.]  In  Doe  d. 
Falteshall  v.  Turford,{(i)  it  was  proved  to  be  usual  for  the  clerk  to  make  the  entry,  and 
not  for  the  partner,  which  makes  the  admission  in  that  case  of  the  entry  by  the  deceased 
partner,  stronger  than  that  here  contended  for.  [Parke,  B.  Chambers  v.  Bernusconi 
(1  Tyr.  335;  1  C.  M.  &  E.  347  ;  4  Tyr.  531)  was  distinguished,  on  the  ground  that 
putting  down  the  place  of  arrest  on  the  writ  was  not  part  of  the  official  duty  of  the 
arresting  officer.] 

Cur.  adv.  vult. 

Pakke,  B.,  now  delivered  the  judgment  of  the  Court.  There  were  two  questions 
in  this  case  :  first,  whether  the  learned  Baron  was  right  in  refusing  to  suti'ei'  the  case 
to  go  to  the  jury,  on  the  ground  that  the  lessors  of  the  plaintiff'  had  failed  to  make 
out  their  claim ;  and  secondly,  whether  any  evidence  was  improperly  rejected  at  the 
trial.  We  are  all  of  opinion  that  the  learned  Baron  was  right  in  directing  a  nonsuit. 
The  lessors  of  the  plaintift'  claimed  under  a  mortgage  of  premises  therein  recited  to  be 
held  by  copy  of  court-roll.  Their  claim  was  as  reversioners,  subject  to  certain  copy- 
hold interests.  It  was  therefore  necessary  for  them  to  clear  their  title  of  those 
interests,  by  shewing  them  to  have  determined.  It  was  suggested  that  it  was 
necessary  for  them  to  shew  that  determination  by  producing  the  copies  of  court-roll. 
But,  on  consideration,  we  are  of  opinion  that  it  was  competent  to  the  lessors  of  the 
plaintiff'  to  shew  by  [513]  any  evidence  that  the  copyhold  terms  were  at  an  end. 
Accordingly,  if  any  person  in  possession  of  the  premises  stated  that  his  interest  in 
them  was  for  his  single  life  onl}',  that  would  be  evidence  sufficient  to  raise  a  presump- 
tion that  the  outstanding  copyhold  term  ended  with  his  life.  Nor  was  this  mere 
secondary  evidence  inadmissible  for   want  of   negative  search  for  the  original  deeds. 

(a)  3  B.  &  Adol.  890.     How  recognised,  see  p.  507,  note  (a). 
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Mr.  Best's  valuable  work  on  Presumptions  of  Law  and  Fact  (a)  [514]  clearly  shews 
that  though  it  be  ouly  a  presumption,  and  not  evidence  of  the  contents  of  the  court- 
rolls,  it  would  from  its  own  nature  be  good  original  or  primary  evidence  in  itself.  All 
statements  made  by  a  deceased  person  while  in  pos.'^cssioii  of  property  are  in  them- 
selves original  evidence,  if  they  go  to  cut  down  his  interest  in  it.  This  objection  to 
the  admissibility  of  S.  Langfield's  declarations,  irrespective  of  the  court-rolls,  having 
been  disposed  of,  it  appears  to  us  that  the  claim  put  in  by  him  was  sufticient  to  shew 
that  he  was  entitled  to  some  interest,  and  that  Carter  was  the  immediate  reversioner. 
But  as  that  did  not  shew  the  nature  and  extent  of  S.  Langland's  interest,  it  was 
sought  to  be  supplied  by  his  viva  voce  declaration,  viz.  that  he  held  the  premises  "  by 
life  interest."  Had  he  said  that  he  held  "  for  his  own  life,"  that  would  have  been 
evidence  for  the  jury  ;  but  the  actual  expres.sion  might  mean  his  own  life,  or  that  of 
another,  or  his  own  life  with  that  of  another.  That  was  ambiguous,  without  anything 
to  strike  the  balance  either  way  in  the  ordinary  sense  of  the  words,  nor  was  any  usage 
of  the  neighbourhood  proved  as  to  the  meaning  of  the  words  used.  We  are  therefore 
of  opinion  that,  the  burden  of  affirmative  proof  lying,  as  it  did,  on  the  lessors  of  the 
plaintiff',  the  evidence  in  question  was  not  such  as  should  have  been  left  to  the  jury. 

The  next  question  is,  whether  evidence  was  improperl}'  [515]  rejected.  Fiist,  a 
document  called  a  "  return-rate  "  was  oflered  in  evidence,  by  which  it  was  sought  to  shew 
that  a  sum  of  mone}'  calculated  on  S.  Langfield's  interest  in  the  property,  being  for  his 
own  life  only,  had  been  received  by  him  under  this  rate  ;  but  that  did  not  advance  the 
case,  uidess  it  were  shewn  that  he  had  claimed  in  respect  of  his  interest  as  for  his  own 
life  only,  for  there  was  no  reasonable  ground  to  infer  that  this  rate,  or  the  grounds 
upon  which  the  amount  of  payment  to  him  under  it  had  been  calculated,  had  ever 
come  to  his  knowledge.  The  learned  Baron  therefore  properly  held  that  he  could  not 
admit  the  return-rate  in  evidence. 

(a)  In  p.  35  is  this  passage  :  "  Presumptive  evidence  is  not,  in  a  legal  sense,  inferior 
or  secondary  to  direct  evidence.  (Rose.  Civ.  Evid.  15,  2nd  ed.)  By  the  rule  of  law 
which  declares  certain  species  of  evidence  inferior  or  secondary  to  others,  and 
requires  the  best  or  primary  evidence  to  be  given,  is  meant,  not  that  some  kinds  of 
evidence  are  to  be  rejected  as  less  convincing  or  credible  than  others,  but  that  no 
evidence  shall  l)e  received  which  shews  on  its  face  that  it  only  derives  its  force  from 
some  other  which  is  withheld.  In  many  cases  the  law  has  appropriated  certain  kinds 
of  evidence  as  the  proper  proof  of  certain  things ;  thus,  a  will  or  contract  reduced  to 
writing  should  be  proved  by  the  production  of  the  document  itself:  the  records  and 
written  proceedings  of  courts  of  justice  are  the  proper  proof  of  the  facts  therein 
recorded,  X'C.  ;  in  all  which  cases  any  evidence  direct  or  presumptive,  deriving  its 
force  from  the  will,  contract,  record,  &c.,  such  as  copies,  extracts,  or  the  recollection 
of  witnesses,  are  rejected  as  secondarj' ;  (I)omat.  liv.  3,  tit.  6,  s.  2,  n.  10.  Rose.  Crini. 
Evid  1,  2;  Gilb.  Evid.  9t;)  and  not  receivable  till  the  absence  of  the  primary 
evidence  undei-  which  they  derive  their  force  is  satisfactorily  accounted  for.  So,  the 
production  of  a  written  document  itself  is  the  best  or  primary  evidence  of  its  contents, 
when  those  contents  are  in  issue.  (Queen's  rane,  2  B.  &  B.  28fi,  by  the  judges.)  But 
except  in  these  and  some  few  other  instances,  no  evidence  relevant  to  tiie  issue,  and, 
h,  fortiori,  no  evidence  which  carries  a  presumption  of  truth  with  it,  will  be  rejected  on 
the  ground  that  written  evidence,  or  evidence  of  a  nioi'c  direct  or  satisfactory  kind, 
might  have  been  procured.  Thus,  the  payment  of  money  may  l)e  proved  by  a  witness 
who  saw  the  payment  made,  although  a  written  receipt  was  given  at  the  time. 
(Ramhert  v.  Cohen,  4  Esp.  213.)  And  a  verbal  demand  of  goods  may  be  proved  though 
there  was  also  a  demand  made  in  writing.  (Smith  v.  Young,  1  Camp.  439.)  And  it 
has  been  lately  settled,  after  a  long  series  of  irreconcilable  rulings  at  Nisi  Prius,  that 
admissions  against  interest,  made  by  a  party  to  a  suit,  are  receivalile  as  primary 
evidence  against  him,  even  though  they  relate  to  the  contents  of  instiuments  of  the 
most  solemn  kind  ;  for  such  evidence  is  not  secondary  in  its  character,  and  has  the 
presum|)tion  in  favour  of  its  truth,  arising  fi'ora  the  admissions  Ijciiig  prejudicial  to 
the  (larty  making  it.  (Slalterie  v.  I'oolei/,  C>  M.  ^V  W.  664  ;  Hmmnl  v.  Sinilli,  3  Scott, 
N.  R.  574.)  For  these  reasons,  it  may  be  laid  down  as  a  rule,  that  it  is  in  general 
competent  to  prove  any  fact  by  presumptive,  as  well  as  by  direct  evidence,  (Rose, 
t'rim.  Evid.  15,  2nd  cd.),  although  the  withholding  the  latter  may  be  ground  for 
observation.     (2  Ev.  Pothier,  340;  Theory  of  Presumptive  Proof,  62.)" 
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The  last  question  is,  whether  the  book  of  claims  should  have  been  received  as 
secondary  evidence  of  the  original  claim  made  in  writing,  to  shew  an  admission  by 
S.  Langfield  that  his  was  a  life  estate.  We  are  very  much  inclined  to  think  that  this 
book  should  not  have  been  rejected  at  the  ti'ial,  for  the  original  appeared  to  be  lost. 
The  initials  of  the  commissioners,  affixed  to  the  entr^'  produced,  afforded  ample  evidence 
of  its  existence  at  the  time  at  which  it  purported  to  be  written,  and  it  was  made  in  the 
course  of  business  by  a  person  whose  death  was  proved  ;  but,  if  received,  it  would  have 
not  advanced  the  case  of  the  lessors  of  the  plaintiff",  or  altered  the  defendant's  position, 
for  its  object  had  been  better  proved  before  by  S.  Langfield's  declaration  in  1810, 
limiting  the  nature  of  his  interest.  We  shall  therefore  act  on  the  judgment  of  the 
Court  in  CVea.se  v.  Barrett  (1  C.  M.  &  R.  919  ;  5  Tyr.  4.58,  475).  The  Court  there  says, 
that  the  authority  of  Doe  d.  Lord  Tei/nJuim  v.  l)/ler  (6  Bing.  561),  had  been  quoted  to 
shew  that  the  Court  had  a  power  to  refuse  a  new  trial,  if  evidence  had  been  improperly 
rejected  which  in  their  judgment  ought  to  have  no  effect,  there  being  enough  to  warrant 
a  verdict  against  the  party  [516]  offering  the  evidence,  supposing  it  to  have  been 
admitted  ;  and  that  something  to  the  same  effect  had  fallen  from  Sir  James  Mansfield, 
in  Harfiird  v.  Wilson  (1  Taunt.  14),  and  from  Lord  Tenterden,  in  Ti/rwhitt  v.  Jfynne 
(2  B.  &  Aid.  559).  After  saying  that  the  rule  is  there  laid  down  much  too  generally, 
they  proceed  to  state  that  "in  some  cases  no  doubt  a  new  trial  may  be  refused,  when 
a  witness  has  been  improperly  rejected,  as  where  the  fact  which  such  evidence  was  to 
establish  was  proved  by  another  witness,  and  not  disputed  ;  Edwards  v.  Evans ;  (c) 
or  where,  assuming  the  rejected  evidence  to  have  been  received,  a  verdict  in  favour  of 
the  party  for  whom  it  was  offered  would  have  been  manifestly  against  the  weight  of 
evidence,  and  certainly  set  aside  on  application  to  the  Court  as  an  improper  verdict." 
In  this  case,  had  the  book  of  claims  been  admitted  to  shew  S.  Langfield's  claim  in  1797, 
in  the  terms  stated  in  it,  it  would  not  have  advanced  the  ease  of  the  lessors  of  the 
plaintiff:  for  the  same  person's  declaration  by  way  of  like  claim  in  1810  would  have 
been  a  much  stronger  piece  of  evidence  in  their  favour.  Then,'  no  evidence  having 
been  improperly  rejected  but  such  as  was  immaterial,  and,  if  admitted,  would  not 
have  prevented  a  nonsuit,  we  think  the  result  should  not  lead  to  a  new  trial.  The 
circumstances  do  not  carry  the  case  so  far  as  Crease  v.  Barrett,  or  the  cases  there 
referred  to. 

Rule  discharged,  ((i^) 

[517]  Doe  d.  Chidrey  v.  Harris  and  Wife.  Feb.  Ifi,  1847.— A  testator  devised 
houses  to  trustees  upon  trust  for  sale,  and  to  apply  the  proceeds  to  pay  legacies 
of  £50  to  each  of  three  charitable  and  religious  institutions.  He  also  gave  legacies 
to  other  persons,  and  made  his  brother  residuary  legatee : — Held,  that  the  trust 
estate  was  not  avoided  by  the  statute  of  Mortmain,  9  Geo.  2,  c.  36,  though  the 
houses  went  to  the  heir-at-law,  and  not  to  the  charitable  uses.  At  the  reading 
of  the  testator's  will,  soon  after  his  death,  the  devisee  in  trust  said  "he  ought  to 
have  had  £5  for  being  trust."  Held,  that  these  words  were  so  equivocal  and 
ambiguou.s,  that  they  should  not  have  been  left  to  the  jury  as  proving  his  assent, 
as  a  trustee,  to  the  devise. — Qutere,  whether  an  unambiguous  assent  to  a  devise, 
expressed  by  words  or  matter  in  pais,  without  deed,  is  sufficient? — Quasre,  whether 
a  devisee  in  trust  can  disclaim  by  deed  after  previous  assent  to  the  devise  in  words  1 

[S.  C.  16  L.  J.  Ex.  190.     Referred  to.  In  re  Lacy :  Royal  General  Theatrical 
Fund  Association  v.  Kydd,  [1899]  2  Ch.'l56.] 

Ejectment  for  three  dwelling-houses  in  Bristol.  At  the  trial,  before  Erie,  J.,  at 
the  Bristol  .Summer  Assizes,  in  1846,  the  plaintiff'  claimed  as  heir-atlaw  of  Robert 
Chidgcy.  The  defendants  proved  that,  in  1827,  Robert  Chidgey,  being  in  possession 
of  the  houses  in  question,  made  his  will,  and  devised  them  to  Cross  and  Rossiter, 
upon  trust  to  sell  the  same,  and  apply  the  proceeds  of  the  sale  in  payment  of  legacies, 
of  £50  each,  to  the  Bible  and  Church  Missionary  Societies,  and  the  Bristol  Infirmary. 
After  giving  various  legacies  to  other  persons,  he  made  his  brother,  Thoijias  Chidgey, 

(c)  3  East,  451.  See  Nathan  v.  Bucklei/,  2  Moore,  153;  Rti/:i'n.  v.  Farr,  4  Adol. 
&  Ell.  53  :  also  4  M.  &  W.  314. 

{d)  See  Hughes  v.  Hughes,  15  M.  &  W.  701  ;  and  the  next  case. 
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residuary  legatee  ;  and  having,  by  a  codicil,  substituted  him  for  Rossiter  as  executor, 
died  shortly  after.  The  defendants  were  in  possession  as  tenants  to  the  cestui  que 
trusts  under  the  will.  In  reply  to  this  case,  the  plaintiff  put  in  a  deed,  executed  by 
Cross  and  the  heirs  of  Rossiter  sixteen  years  after  the  testator's  death,  by  which  they 
rejected  and  disclaimed  all  the  property  bequeathed  and  devised  by  the  will,  together 
with  all  the  trusts  thereof.  The  defendants  then,  by  way  of  rejoinder,  and  in  order 
to  shew  that  before  the  deed  of  disclaimer  had  been  executed  Cross  had  assented  to 
the  devise,  gave  evidence  that,  during  the  reading  of  the  testator's  will  after  his  death, 
Cross  said,  "  I  ought  to  have  had  £5  for  being  tiust."  The  plaintiff,  upon  this, 
contended  that  this  expression  was  no  evidence  that  Cross  had  assented  to  act  as 
executor ;  but  the  learned  Judge  held  the  contrary,  and  left  it  to  the  jury  whether 
Cross  so  assented  or  not.  The  jury  found  that  he  had,  and  gave  a  verdict  for  the 
defendants,  leave  being  reserved  to  move  to  enter  a  verdict  for  the  plaintiff. 

[518]  In  Michaelmas  Term,  1846,  Manning,  Serjt,  moved  according  to  the  leave 
reserved,  on  two  grounds :  first,  that  there  was  no  evidence  of  any  assent  by  Cross,  as 
executor,  to  the  devise  ;  secondly,  that  if  there  was,  the  statute  of  Mortmain,  9  Geo.  2, 
c.  36,  so  far  avoided  that  part  of  the  will  by  which  an  estate  was  given  to  parties  in 
trust,  as  to  render  it  ineffectual  to  pass  any  estate  to  them.  In  Doe  d.  Burdctt  v. 
JFrighte  (2  B.  &  Aid.  710),  a  testatrix  seised  in  fee,  after  charging  her  estate  with 
payment  of  an  annuity,  devised  it  to  G.  S.,  his  heirs  and  assigns  for  ever,  adding  her 
wish  and  desire  to  be,  that  the  said  G.  S.  should,  in  his  lifetime,  convey  the  estate  to 
some  charitable  uses,  to  take  place  at  his  death,  and  not  before.  This  was  held  a 
devise  within  the  purview  of  9  Geo.  2,  c.  36,  which  avoided  not  merely  the  trust,  but 
also  the  estate  given  ;  so  that  on  the  death  of  G.  8  ,  without  executing  any  conveyance 
protected  by  the  statute,  the  legal  estate  descended  to  the  heir-at-law.  It  is  not 
necessary  to  contend  that  more  of  the  will  than  the  limitation  to  the  charitable  use  is 
void  :  Doe  d.  Thompscm  v.  Pitcher  (6  Taunt.  359).  He  mentioned  Gravenor  v.  HaUnm 
( Amb.  643),  Attorney-General  v.  Ward  (3  Ves.  327),  Arnold  v.  Chapman  (1  Ves.  sen.  108). 
[Pollock,  C.  B.  As  to  the  last  point,  suppose  a  man  to  devise  land  in  strict  settlement 
to  relations,  and  also  to  direct  £-5  to  be  paid  to  an  hospital,  can  the  trust  estate  in  the 
land  be  avoided?  On  the  other  ground  a  rule  may  be  granted.  Parke,  B.  In  the 
3rd  edition  of  Powell  on  Devises,  by  Jarman,  pp.  20,  21,  it  is  said,  that  if  part  of  a 
devise  is  charitable  and  part  not,  but  the  two  objects  are  inseparably  connected,  the 
devise  is  void  ;  but  if  unconnected,  the  will  may  be  good  for  that  part  which  is  good, 
and  bad  for  the  part  which  is  Ijad.  That  is  borne  out  in  effect  by  the  Attarnetf-General 
v.  IFanl.  Alderson,  B.  The  judgment  of  Lord  Hardwicke,  in  Arnold  v.  Ckipmnv, 
[519]  supports  that  view  of  this  case.  Rolfe,  B.  Grarenor  v.  HaUum  merely  decided 
that  so  much  of  the  estate  as  was  given  to  charitable  uses  would  go,  not  to  the  devises, 
but  to  the  heir-at-law.  Here,  as  in  Doe  v.  IFrighfe,  the  heir-at-law  takes  that  which 
was  meant  for  a  charity.]  The  rule  was  refused  on  this  point,  and  granted  on  the 
other. 

Crowder  and  Barstow  now  shewed  cause.  There  was  some  evidence  of  assent ; , 
so  that  the  whole  question  is  reduced  to  this,  whether  Cross  had  in  point  of  fact . 
assented,  or  meant  to  assent  to  the  devise,  so  as  to  accept  the  office  of  trustee  ;  for 
if  he  had,  his  sul)sequent  disclaimer  made  no  difference. («)  That  was  for  the  jury. 
Slight  evidence  of  assent  to  a  devise  is  sufficient ;  (//)  and  there  seems  no  reason  why 
Cross  should  not  have  iissented.  Must  the  disclaimer  by  deed,  made  sixteen  year's 
after  testator's  death,  necessarily  operate  for  want  of  affirmative  proof  of  assent  in 
the  meantime?  Whether  he  assented  or  not  he  took  the  legal  estate.  [Rolfe,  B. 
Though  prima  facie  a  man  is  presumed  to  assent  to  a  devise  to  him,  yet  his  disclaimer 
strips  him  of  the  legal  estate,  and  throws  on  the  other  side  the  burden  of  proving 
that  he  had  previou.sly  assented.  Here  a  burden  was  imposed  on  Cross,  without  any 
personal  benefit.  Did  his  words  amount  in  substance  to  more  than  this —  '  I  am  named 
a  trustee,  and  ought  to  have  had  £5  for  being  so  ? "]  He  does  not  object  to  the  burden 
of  the  trust,  though  he  says  he  should  have  had  £5.      His  mental  acquiescence  is 

(a)  See  Shep.  Touchst.,  by  Preston,  7th  ed.,  70.  So,  bad  he  disclaimed,  he  could 
not  afterwards  assent,  id.  ;  4  Leon.  207  :  Toionson  v.  Tickell,  3  B.  &  Aid.  31.  The 
coverture  and  infancy  of  devisee  or  grantee  alters  the  case.  See  Shep.  Touchst.,  by 
Preston,  70.  ' 

(h)  But  see  Williams  on  Executors,  2nd  ed.,  985. 
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enough,  without  any  act.  [Aklerson,  B.  As  soon  as  we  decide  that  it  lies  on  you 
to  shew  affirma-[520]-tively  that  the  devisee  in  trust  assented,  the  case  falls  within 
the  rule  we  have  lately  laid  down,(«)^  that  where  an  expression  is  ambiguous,  and 
applies  equally  to  either  view  of  a  question,  it  is  no  evidence  at  all  for  the  jury.  A 
man  in  the  position  of  a  devisee  in  trust  has  a  clear  power  to  disclaim  ;  then  the  deed 
of  disclaimer  throws  it  on  you  to  shew  that  he  has  not  exercised  that  power.  Parke,  B. 
By  law  the  estate  devised  vests  in  the  devisee  before  assent ;  (h)^  accordingly,  in  this 
case.  Cross  took  the  legal  estate  by  the  devise  to  him ;  it  was  therefore  for  the  jury 
to  say,  whether  he  had  disclaimed  taking  it  within  a  reasonable  time  after  the  testator's 
death,  and  his  own  knowledge  of  the  devise.  Here,  however,  it  went  to  the  jury 
that  he  had  precluded  himself  from  disclaiming  by  previous  assent.  Eolfe,  B.  Probably 
a  disclaimer  by  deed  was  superfluous ;  else  it  would  be  in  the  power  of  a  stranger, 
by  devising  to  a  man  in  trust,  without  confeiring  on  him  any  benefit,  to  compel  him 
to  assent  to  the  devise,  or  incur  the  expense  of  preparing  a  deed  of  disclaimer  in  order 
to  free  himself  from  it.  Though  it  has  been  held  that  a  disclaimer  of  an  estate  in  fee 
need  not  be  by  matter  of  record,  as  was  formerly  held  in  Toiimson  v.  Tickell  (3  B.  & 
Aid.  31.  See  Nicholson  v.  IVwdsivorth,  '2  Swanst.  36-5  ;  and  3  East,  410),  it  has  never 
been  settled  that  such  disclaimer  must  be  by  deed  ;  and  in  the  case  mentioned, 
Holroyd,  J.,  was  of  opinion  that  it  need  not.  The  point  was  left  undecided  in  Doe  d. 
Smyth  V.  Smyth  (6  B.  &  C.  112).  Parke,  B.  A  disclaimer  of  a  tenancy  from  year  to 
year  may  be  by  matter  in  pais.  Mr.  Preston,  in  the  7  th  edition  of  Sheppard's  Touch- 
stone, p.  28.5,  inserts  this  passage :  "  The  law  presumes  that  every  grant,  &c.  is  for 
the  benefit  of  the  grantee,  &c.  ;  and  therefore,  till  the  contrary  is  shewn,  supposes  an 
agreement  to  the  grant.  [521]  From  the  moment  there  is  evidence  of  disagreement, 
then,  in  construction  of  law,  the  grant  is  void  ab  initio,  as  if  no  grant  had  been  made 
(citing  Thompson  v.  Leach,{ay)  and  in  intendment  of  law  the  freehold  never  passed  from 
the  grantor."  The  original  text  of  the  Touchstone  then  proceeds  :  "  And  before  agree- 
ment the  grantee  may  waive  it,  and  so  avoid  the  estate  and  the  deed  also  whereby  the 
estate  is  made.  And  if  it  be  but  a  lease  for  years  that  is  made,  he  may  waive  and 
avoid  that  by  word  of  mouth  in  the  country  (viz.  in  pais),  as  well  as  a  gift  of  goods, 
or  an  obligation  delivered  to  his  use.(i)-  But  if  it  be  an  estate  of  freehold  that  is  made 
by  feotlment,  &c.,  it  seems  he  cannot  waive  and  avoid  that  but  in  a  court  of  record." 
Mr.  Preston  adds,  "this  conclusion  is  too  general,"  and  refers  to  21  H.  8,  c.  4,  and 
Lord  Loughborough's  opinion  in  Crewe  v.  Dicken  (4  Ves.  97).  This  is  strong  to  shew 
that  a  man  may  disclaim  even  an  estate  by  word  of  mouth.  Here  the  question  is,  did 
he  in  fact  disagree?]  During  the  sixteen  j'ears  which  followed  the  testator's  death, 
the  legal  presumption  would  be  that  he  assented.  In  Doe  d.  Smyth  v.  Smyih,(d)  Lord 
Tenterden  says,  "  It  is  clear  that  a  devised  interest  vests  in  the  devisee  by  presump- 
tion of  law,  before  entry  :  Co.  Litt.  Ilia.  It  may  be  admitted  that  a  devisee  cannot 
be  compelled  to  accept  the  devised  interest,  but  may  by  some  mode  renounce  and 
disclaim  it,  and  that  upon  such  renunciation  or  disclaimer  it  will  descend  to  the  heir, 
or  pass  to  a  remainderman.  And  it  is  not  necessary  [522]  in  the  present  case  to  decide 
whether  such  renunciation  and  disclaimer  may  be  by  paiol,  because  in  whatever  form 
they  are  made,  we  think  there  must  be  a  clear  and  equivocal  disclaimer  of  any  estate 
in  the  land."  Before  this  rule  can  be  made  absolute,  the  Court  must  say  there 
is  no  evidence  whatever  of  assent,  or  that  it  is  so  ambiguous  as  to  be  not  only  slight 
but  insensible. 

Manning,  Serjt.,  and  Ball,  contra.  First,  the  words  used  did  not  import  assent ; 
and  secondly,  if  they  did,  a  mere  verbal  assent  to  a  devise,  without  some  act  of 
dealing  with  the  estate,(«)'  will  not  take  away  the  devisee's  right  to  disclaim.  On  the 
first  point  it  is  sufficient  to  say,  that  as  the  words  used  might  mean  that  he  refused 

{ay  Doe  d.  Welsh  v.  Lanaficld,  ante,  p.  497. 

(i)'  See  Co.  Lit.  Ill  a. ;"  Butler  and  Baker's  case,  3  Co.  26. 

(a)2  2  ^'el,t.  198 ;  3  Mod.  296  ;  Shower,  307.  The  decision  of  the  majority  of 
three  judges  reversed,  and  that  of  Ventris,  J.,  affirmed  ;  S.  C.  Dom.  Proc.  1 5  fjOrds' 
Journals,  163.     See  another  case  between  same  parties,  2  Salk.  618. 

(i)2  In  4  M.  &  Kyi.  191,  note,  Serjt.  Manning  quotes  Year  Book,  M.  7,  E.  4,  fol. 
20,  pi.  21,  as  contrarj'.     See  per  Gould,  J.,  1  Salk.  301,  Jl'ankford  v.  IFankford. 

(d)  6  B.  &  C.  112.     See  cases  collected  in  the  reporter's  note,  4  M.  &  Ryl.  189. 

{af  See  Deed.  Mabberley  v.  Mahherley,  6  C.  &  P.  126  ;  Young  v.  Holms,  Stra.  70. 
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the  office  of  trustee,  they  were  at  least  not  sufficiently  unambiguous  to  be  left  to  the 
jury  as  evidence  that  he  accepted  it.(//)'  Though  a  legal  estate  may  equally  pass  by 
devise,  whether  the  devisee  takes  a  benefit  or  only  a  burdensome  trust  under  it,  his 
actual  position  in  those  respects  must  be  taken  into  consideration,  in  construing  his 
expressions  to  imply  his  assent  to  the  devise  or  the  contrary.  [Parke,  13.  The  cases 
put  in  Sheppard's  Touchstone,  l)y  Preston,  p  70,  as  to  disagreement  in  case  of  obliga- 
tions delivered  as  escrows,  or  on  certain  conditions,  leave  the  question  open  what 
agreement  or  disagreement  is.  Assent  to  a  bond  might  be  by  placing  it  among  the 
party's  muniments.]  No  point  as  to  disclaiming  in  reasonable  time  was  taken  at  the 
trial.  [Parke,  B.  My  doubt  has  been,  whether  Cross's  lying  by  for  sixteen  years 
without  disclaiming  had  not  some  bearing  on  the  question  whether  he  meant  to  assent, 
so  as  to  enable  the  jury  to  strike  a  balance,  b\'  taking  into  consideration  his  verbal 
expressions  on  the  sub-[523]ject.  It  may  be,  that  if  he  did  not  mean  to  assent  he 
should  have  disclaimed  sooner.  Eolfe,  B.  The  rule  was  not  granted  as  for  misdirec- 
tion, but  on  the  point  whether  there  was  evidence  to  go  to  the  jury  at  all.]  On  the 
second  point,  it  appears  from  Butler  and  Baker's  cafe  (3  Hep.  26  a  ),  that  no  verbal 
waiver  or  disagreement  in  pais  is  of  any  effect  in  law  to  devest  a  freehold  ;  for  the  law 
doth  more  respect  an  act,  e.g.  of  entry  on  land  and  taking  the  profits  without  words, 
than  words,  e.g.  of  waiver  and  disagreement  to  such  an  estate  without  an  act :  "  for 
the  law  doth  respect  deeds  ;  but  words  without  an  act  are  not  in  this  case  regarded 
in  law,  as  it  is  adjudged  in  M.  34  Ed.  1,  Avowry,  232,  that  if  a  man  takes  a  distress 
for  one  thing,  yet  when  he  comes  into  a  court  of  record  he  may  avow  for  what  thing 
he  pleases."  Lord  Coke  goes  on  to  cite  the  Year  Book,(/y)2  17  Edw.  3,  fol.  6,  pi.  18, 
thus :  "  The  husband  aliened  his  land,  and  took  back  an  estate  to  him  and  his  wife  in 
tail.  The  husband  died,  and  the  lord,  of  whom  the  land  was  held  by  knight's  service, 
supposing  the  husband  died  sole  seised,  by  word  assigned  dower  to  the  wife,  which 
she  accepted  ;  yet  it  was  adjudged  that  this  refusal  of  the  estate  of  inheritance,  and 
acceptance  of  her  dower  in  pais,  should  not  devest  the  freehold  out  of  her."(c) 
[Parke,  B.  Her  taking  100  shillings  in  lieu  of  dower  was,  in  truth,  [524]  entering 
on  the  estate  in  respect  of  dower.  No  act  was  done  to  determine  her  election.  She 
might  take  the  100  shillings  in  the  impression  that  it  was  part  of  the  profits  of  the 
estate ;  so  that  the  receipt  of  that  sum  was  an  equivocal  act.  Kolfe,  B.  I  do  not 
understand  it.  She  entered  under  the  estate  in  dower.  The  claim  of  one-third  of 
White  acre  did  not  conclude  her  as  to  Black  acre.]  It  does  not  appear  whether  she 
had  notice  at  the  time  of  paying  the  100  shillings  that  she  was  entitled  to  the  whole 
estate.  The  case  goes  further  than  is  necessary  to  be  contended  here.  Again, 
Co  Litt.  24-5  b.,  lays  it  down,  that  "  acts  without  words  may  make  an  entry,  but 
words  without  an  act  (viz.  entry  into  the  land,  &c.)  cannot  make  an  entry."  At  all 
events,  there  should  be  a  new  trial,  for  the  words  were  assumed  to  be  sufficient  to  prove 
assent  by  the  devisee.  Fitzherbert's  Abridgment,  tit.  Joint  Tenancy,  pi.  9,  and  Brook's 
Abridgment,  tit.  Disclaimer,  pi.  2,  were  also  cited. 

Paiike,  B.  There  is  no  authority'  but  Butler  and  Baker's  case  for  saying  that  a 
verbal  assent  to  a  devi.se  is  insufficient ;  but  that  case  does  not  clearly  apply.  It  is 
not  necessary  to  decide  the  point ;  for  we  all  think  that  Cross's  expressions  were  so 
ambiguous,  that  they  ought  not  to  have  been  left  to  the  jury  ;is  evidence  importing 
his  assent  to  the  devise.  Unless  there  was  unequivocal  evidence  of  assent,  the  subse 
quent  disagreement  by  deed  of  disclaimer  would  avoid  the  estate  quoad  hunc.  The 
consequence  would  be  to  avoid  the  will,  as  to  him,  ab  initio,  and  vest  the  legal  estate 

(i)i  See  Williams'  Executors,  2nd  ed.  985. 

(b)-  See  also  Vin.  Abr.,  tit.  Disagreement,  A.,  pi.  11,  13  ;  4  M.  &  Kyi.  191. 

(c)  It  appears  from  the  Year  Book,  that  she  took  100  shillings  paid  for  that  which 
she  held.  The  assize  found  that  she  did  not  take  the  dower  by  deed,  and  did  not 
release  by  any  deed  her  right  to  the  two  other  parts  of  the  land  granted  to  her  husband 
and  herself  in  tail,  and  on  demand  of  them  if  she  was  disseised,  "disoient  q'oile." 
Afterwards,  at  Westminster,  to  which  Shard,  liefore  whom  the  assise  of  novel  disseisin 
had  been  tried  at  Canterbury,  adjourned  it,  what  is  called  in  the  margin  the  'judicium," 
is  "  Sh.  (semble  Shard) :  Nos.  avo".  pie  a  tout  le  counsell  et  lour  senible  q.  el'  n'  c  p. 
barrable.  Per  q'.  ag.  1'  ass.  q.  el'  rec.  sa  sein,"  &c.  (that  she  should  recover  her 
seisin,  &c.). 
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in  Rossiter,  so  that,  as  his  heirs  have  disclaimed,  it  woidd  revert  to  the  heir-at-law  of 
the  testator. 

Alderson,  B.  All  that  is  proved  here  is  consistent  with  there  not  being  an  assent 
by  Cross  to  the  devise. 

[525]  RoLFE,  B.  I  do  not  understand  £)tWc)aMfZ  £oA:«'«c«5e  as  to  this  point.  The 
question  in  the  case  in  the  Year  Books  was,  whether  the  wife  was  entitled  to  the 
whole  estate,  or  only  to  a  third  of  it  as  dower.  She  actually  received  a  1 00  shillings 
in  consideration  of  her  right  to  dower,  and  so  made  her  election,  and  yet  her  act  and 
declaration  were  held  not  to  bind  her. 

Rule  absolute  for  a  new  trial.(a) 

Haigh  and  Another  v.  Joseph  and  John  Jaggar.  Feb.  12,  1847. — A  deed, 
which  may  operate  either  at  common  law  or  under  the  Statute  of  Uses,  cannot, 
in  pleading,  be  relied  on  as  operating  under  the  statute,  unless  an  election  that  it 
shall  so  operate  is  expressly  averred  ;  and  qutere,  whether  an  entry  under  such 
a  deed  is  not  conclusive  of  an  election  that  it  shall  operate  at  common  law. — Semble, 
under  a  grant  to  A.,  B.,  and  C,  their  executors,  &e.,  of  libertj-  to  get  the  coal 
under  particular  closes  till  all  the  coal  .should  be  gotten,  an  interest  passes  to  the 
executors  of  the  survivor,  provided  the  deed  operates  under  the  Statute  of  Uses. 

[S.  C  17  L.  J.  Ex.  110.     Applied,  Lmu  Mom'  Company  v.  Stanley  Coal  Company,  1875, 
.33  L.  T.  436 :  affirmed  34  L.  T.  186.     See  further,  3  Ex.  54.] 

Trespass  for  breaking  and  entering  a  coal  mine  or  vein  of  coal  of  the  plaintiffs, 
lying  under  ceitain  closes,  pieces,  or  parcels  of  land  or  ground  named,  and  digging 
coals  there.  Second  count,  for  carrying  away  coals.  Third  plea  to  the  first  count 
stated,  that  one  John  Sykes,  before  the  making  of  the  indenture  thereinafter  mentioned, 
and  long  before  the  said  times  when  &c.  in  the  declaration  mentioned,  or  any  of  them, 
and  long  before  the  plaintiffs  had  anything  in  the  said  coal  mine,  or  vein  of  coals  in 
which  &c.,  to  wit,  on  27th  September,  1804,  was  seised  in  his  demesne  as  of  fee  of  and 
in  the  said  several  closes  &c.  respectively  in  the  first  count  mentioned,  and  of  the  said 
coal  mine  or  vein  of  coals,  situate,  lying,  and  being  under  the  [526]  said  several  closes, 
&c.  in  that  count  mentioned,  and  being  so  thereof  seised,  before  the  said  times  when 
&c.,  or  any  of  them,  to  wit,  on  &c.,  by  a  certain  indenture  then  made  between  the  said 
J.  Sykes  of  the  one  pai-t,  and  Joseph,  Matthew,  and  James  Jaggar,  in  the  said  indenture 
mentioned,  of  the  other  part  (profert  of  the  indenture),  the  said  J.  Sykes  did,  for  the 
considerations  in  the  said  indenture  in  that  behalf  mentioned  and  set  forth,  and  for 
settling  and  barring  all  future  and  other  paj'ments  more  than  a  certain  sum,  to  wit, 
£420,  for  a  certain  portion  of  the  said  coals  under  the  said  closes,  &c.,  to  wit,  six  acres 
of  the  said  coals  after  the  rate  of  £70  per  acre,  to  be  paid  by  portions  as  in  the  said 
indenture  mentioned,  among  other  things,  by  the  said  indenture,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  grant  to  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  administrators,  and  assigns,  for  and  notwithstanding  anything 
thereinbefore  or  thereinafter  in  the  said  indenture  contained  to  the  contrary,  from  and 
after  the  commencing  of  and  digging  and  sinking  of  any  pit  or  shaft  for  the  sale  of 
coals,  in  the  said  closes  in  the  said  indenture  mentioned,  whereof  the  said  closes,  pieces, 
or  parcels  of  land  or  ground  in  the  first  count  of  the  declaration  mentioned  are  parcel, 
the  liberty  and  privilege  of  getting,  selling,  winning,  and  working  the  said  coals  or 
mines  in  the  said  indenture  mentioned,  being  all  the  coal  mines,  veins,  and  seams  of 
coal  of  him  the  said  J.  Sykes,  then  13'ing  or  being  within  or  under  the  said  closes  in 
the  said  indenture  mentioned,  whereof  the  closes,  &c.  in  the  first  count  mentioned  are 
parcel,  in  as  large,  ample,  and  beneficial  a  manner  to  all  intents  and  purposes  whatso- 
ever as  the  said  J.  Sykes  could  settle  and  assure  the  same,  for  any  term  or  terms  of 
years,  computing  the  same  from  such  time  as  they  the  said  Joseph,  Matthew,  and 
James  Jaggar,  their  executors,  administrators,  or  assigns,  should  so  begin  to  sink  as 
aforesaid,  until  the  said  quantity  of  six  acres  of  [527]  coals  should  be  gotten  ;  and  at 
the  expiration  of  the  term  of  twelve  years,  then  that  the  said  coals  should  be  fairly 
measured,  at  the  joint  expense  of  the  said  parties  to  the  said  indenture,  and  upon  .such 

(a)  See  21  H.  8,  c.  4 ;  Crewe  v.  Dicken,  4  Ves.  jun.  97 ;  Adams  v.  Taunton, 
5  Madd.  43.5. 
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admeasniement  being  taken,  if  the  full  quantit\'  of  six  acres  of  coals  should  not  be  then 
gotten,  then  that  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c., 
should  have  liberty  to  get  the  remainder  of  the  said  six  acres  of  coals,  and  that  when 
all  the  said  quantity  of  six  acres  of  the  said  coals  should  be  gotten  in  a  workmanlike 
maimer,  then  that  the  said  getting  and  selling  the  said  coals  should  be  carried  on  as 
aforesaid,  until  such  time  as  all  the  coals  in  the  said  closes,  being  the  said  closes  in 
the  said  indenture  mentioned,  and  whereof  the  said  closes,  &c.  in  the  first  count 
mentioned  are  part  and  parcel,  should  be  gotten  and  disposed  of,  the  said  Joseph, 
Matthew,  and  James  Jaggar,  their  executors,  &c.,  paying  or  causing  to  be  paid  to  the 
said  J.  Sykes,  his  heirs  and  assigns,  for  every  acre  of  coals  to  be  gotten,  over  and  above 
the  aforesaid  quantity  of  six  acres,  the  said  sum  of  £70  per  acre,  to  be  paid  for  by  the 
said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  to  the  said  J.  Sykes,  his 
heirs,  Szc.,  yearly  and  every  year,  in  such  proportion  as  the  sale  and  consumption  of 
the  said  coals  should  or  might  happen  to  amount  to,  according  to  admeasurement  being 
taken  thereof  by  the  said  seveial  parties,  their  respective  executors,  &c. 

The  plea  then  set  forth  a  covenant  by  J.  Sykes  for  quiet  enjoyment  by  Joseph, 
Matthew,  and  James  Jaggar  of  all  the  said  coals,  "  being  the  said  coals  lying  under 
the  said  closes  in  the  said  indenture  mentioned,  and  whereof  the  said  closes,  Sic.  in  the 
first  count  mentioned  are  parcel,  premises,  privileges,  and  appurtenances  whatsoever, 
.and  also  full  and  free  liberty  for  the  said  Joseph,  Matthew,  .and  James  Jaggar,  their 
executors,  &c.,  to  fix  all  necessary  gins  or  engines,  and  to  build  cabins  in  the  said 
closes,  and  the  same  to  remove  and  take  away  as  occasion  might  re-[528]  <iuire  ;  and 
also  to  make  roads  and  ways  for  horses,  carts,  and  carriages,  in  and  over  the  closes 
aforesaid  ;  as  by  the  said  indenture,  &c.  will  more  fully  and  at  large  appear ;  by 
virtue  of  which  said  hereinbefore  partly  recited  indenture,  afterwards  and  long  before 
the  time  of  committing  of  any  of  the  said  trespasses  in  the  first  count  mentioned,  to 
wit,  on  1st  January,  1805,  the  said  Joseph,  Matthew,  and  James  Jaggar  did  commence 
sinking  and  digging  certain  pits  or  shafts,  to  wit,  three  pits  or  shafts,  for  the  sale 
of  coals  in  the  said  closes  in  the  said  hereinbefore  partly  recited  indenture  mentioned, 
and  became  entitled  to  the  said  powers,  liberties,  privileges,  license,  and  authority 
aforesaid,  for  the  said  term  so  to  them  thereof  granted  as  aforesaid,  according  to 
the  terms,  true  intent,  and  meaning  of  the  aforesaid  hereinbefore  partly  recited 
indenture. 

Averment,  that  afterwards,  and  after  the  making  of  the  said  indenture,  to  wit,  on 
Ist  January,  180-5,  the  said  Joseph,  Matthew,  and  James  Jaggar,  after  sinking  the 
aforesaid  pits  or  shafts  in  the  said  closes  in  the  said  indenture  mentioned,  for  the  sale 
of  coals  as  aforesaid,  and  for  the  purpose  of  getting  and  vending  of  coals,  did  then, 
from  the  time  of  their  sinking  the  said  pits  or  sh.afts,  proceed  to  get  and  win  in  a 
workmanlike  manner  the  said  coals  under  the  said  closes  in  the  said  indenture  men 
tioned,  until  the  said  quantity  of  si.x  acres  of  the  said  coals  was  won  and  gotten  in  a 
workmanlike  manner.  The  plea  then  averred  the  deaths  of  Joseph  and  Matthew 
Jaggar,  leaving  James  Jaggar,  then  surviving,  whereupon  be  "  became  entitled  to  the 
powers,  liberties,  privileges,  license,  and  authority  aforesaid,  for  the  then  residue 
and  remainder  of  the  said  term  for  which  the  saici  powers,  &c.  were  so  granted  as 
aforesaid  to  him  anil  the  said  John  and  Matthew  Jaggar,  their  executors,  &c.,  according 
to  the  terras,  true  intent,  and  meaning  of  the  aforesaid  in  p.irt  recited  indenture,  and 
which  s.iid  term  had  not  expired  at  the  time  of  the  commencement  of  this  suit ;  and 
the  said  James  Jaggar  then  [529]  became  and  was  entitled  to  carry  on  the  said  getting 
and  selling  coals  until  all  the  coals  under  the  said  closes,  &c.  in  the  first  count  men- 
tioned should  be  gotten  and  disposed  of."  The  plea  then  alleged,  that  James  J.iggar 
made  his  will,  appointing  four  executors,  and  on  GHth  April,  184.?,  died  so  entitled 
to  the  said  power,s,  liberties,  privileges,  &c.,  using  the  same  terms  as  just  stated.  It 
then  stated  the  proving  of  James  Jaggar's  will  by  his  executors,  who  thereupon,  as 
such  executors,  became  entitled  to  the  said  powers,  &c.  (using  the  terms  as  just  stated), 
"  whereupon  the  defemlants,  as  the  bailiffs  and  servants  of  the  said  executors  (named) 
of  the  .said  James  Jaggar,  deceased,  as  aforesaid,  and  by  their  command,  divers,  to 
wit,  eighteen  acres  of  coals  there  then  being  and  remaining  unworked  and  ungotten, 
under  the  said  closes  in  the  said  partly  recited  indenture  mentioned,  whereof  the  .said 
closes,  itc.  in  the  first  count  mentioned  are  part  and  ])arccl  as  aforesaid,  at  the  said 
several  times  when  Sic.  in  the  first  count  mentioned,  and  during  the  said  term  for 
which    the  aforesaid    powers,  liberties  &e.,  by  the  said  hereinbefore  partly  recited 
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indenture,  were  granted  to  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  &c.,  and  which  had  not  expired  at  the  time  of  the  commencement  of  this 
suit,  and  in  pursuance  and  exercise  of  the  powers,  &c.,  granted  as  aforesaid  by  the 
said  partly  recited  indenture,  broke  and  entered  the  said  coal  mine,  &c.  in  the  first 
count  mentioned,  being  'part  and  parcel  of  the  said  coal  mines,  veins,  and  seams  of 
coal  lying  under  the  said  closes  in  the  said  indenture  mentioned,  whereof  the  said  closes, 
&c.  in  the  first  count  of  the  declaration  mentioned  are  part  and  parcel,  and  there  dug 
out  of  the  said  coal  mine  or  vein  of  coals  the  said  quantities  of  coal  in  the  said  first 
count  mentioned,  and  took  and  carried  away  the  same,  and  converted  and  disposed 
thereof  to  their  the  defendants'  own  use,  as  it  was  lawful  for  them  to  do  for  the  cause 
aforesaid,  which  are  the  several  alleged  trespasses,"  &c.     Verification. 

[530]  To  this  plea  the  plaintiffs,  after  craving  oyer  of  the  indenture,  demurred 
specially,  assigning  for  causes,  inter  alia,  that  no  title  to  the  locus  in  quo  appeared 
to  be  vested  in  the  executors  of  James  Jaggar  under  the  deed  in  question,  and  that 
such  deed  was  not  pleaded  according  to  its  true  legal  efieet.  By  the  deed,  as  set  out 
on  oyer  at  the  head  of  the  demurrer,  it  appeared  that  by  indenture,  dated  27th 
September,  1804.  between  John  Sykes  of  the  one  part,  and  Joseph,  Matthew,  and 
James  Jaggar  of  the  other  part,  it  was  witnessed,  that  for  and  in  consideration 
of  the  yearly  rent  thereinafter  referred,  and  the  covenants  arid  agreements  therein 
mentioned  and  contained  on  the  part  of  the  said  Joseph,  Matthew,  and  James  Jaggar, 
their  executors,  administrators,  and  assigns,  to  be  paid  and  performed,  he  the  said 
J.  Sykes  granted,  bargained,  sold,  and  confirmed,  unto  the  said  Joseph,  Matthew,  and 
James  Jaggar,  their  e.vecutors,  administrators,  and  assigns,  all  the  coal  mines,  veins, 
and  seams  of  coal  of  him  the  said  J.  Sykes,  lying  and  being  within  or  under  his  closes 
of  land,  belonging  to  the  farm  and  tenements  at  Flockton  Moor  Head,  then  in  the 
possession  of  the  said  J.  Sykes,  commonly  called  or  known  by  the  several  names  of 
&c.  (stating  names  of  closes),  together  with  all  necessary  roads  and  ways  for  horses, 
carts,  and  carriages,  in  and  over  the  said  closes  or  any  of  them,  to  and  from  the  pits 
or  shafts  to  be  sunk  in  the  said  closes,  for  the  convenience  of  taking  and  carrying 
away  the  .said  coal,  with  full  and  free  liberty  to  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  administratois,  and  assigns,  at  all  times  during  the  term 
thereby  granted,  to  dig  for,  sink  for,  and  get  the  same  coal  in  a  fair  and  workman- 
like manner,  in  the  said  closes,  or  any  of  them,  together  with  a  sufficient  ground  room, 
or  bank  I'oom,  in  the  said  closes,  near  the  said  pits,  to  lay  all  such  coals  as  should  from 
time  to  time  be  gotten,  and  full  and  free  liberty  to  sell  and  dispose  of  such  coals,  and 
for  the  pui'chaseis  thereof  to  carry  away  the  same  with  horses,  carts,  car-[531]-riages, 
or  otherwise,  as  they  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executors, 
&c.,  should  think  best,  by  and  along  the  roads  which  might  be  most  conveniently 
made  for  that  purpose,  and  full  and  free  liberty  for  the  lessees,  their  executors,  &c., 
for  the  getting,  selling,  and  carrying  away  the  said  coals,  and  clearing  the  same  of  and 
from  all  water,  gravel,  damp,  or  other  inconveniences,  which  might  obstruct  or  hinder 
the  winning  or  working  of  the  said  colliery,  they  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  administrators,  and  assigns,  from  time  to  time  doing  as  little 
damage  as  might  be  to  the  owner  or  occupiers  of  the  said  lands  and  premises  :  and 
that  by  the  same  indenture  it  was  further  witnessed,  that  for  and  in  consideration  of 
the  sum  of  £420  by  the  said  Joseph,  Matthew,  and  James  Jaggai',  some  or  one  of 
them,  paid  to  the  said  J.  Sykes  in  manner  following,  that  is  to  say,  the  sum  of  £35 
on  or  before  2nd  February,  1805,  and  the  further  sum  of  £35  on  or  before  the  2nd 
February  thence  next  following,  and  so  successively  every  2nd  day  of  February  in 
every  year,  until  the  full  end  and  term  of  twelve  years,  commencing  from  the  2nd  day 
in  February  next  ensuing  the  day  of  the  date  thereof,  although  the  .said  Joseph, 
Matthew,  and  James  Jaggar  had  thereby  covenanted  to  pay  to  the  said  J.  Sykes,  his 
heirs  or  assigns,  the  sum  of  £420,  by  yearly  portions,  as  aforesaid,  yet  they  the  said 
Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  or  any  of  them,  should 
have  liberty  or  privilege  of  sinking  a  pit  or  pits  on  the  said  closes,  or  any  part  thereof, 
for  the  use  and  benefit  of  getting  and  selling  of  coals  at  any  time  or  times  thereafter 
during  the  terms  thereinbefore  granted,  for  getting  and  vending  of  coals  as  aforesaid, 
at  their  will  and  pleasure,  and  to  suit  the  convenience  of  them  the  said  Joseph, 
Matthew,  and  James  Jaggar,  their  executors,  &c.  ,  and  for  settling  and  barring  all 
future  and  other  payments  more  than  the  said  sum  of  £420,  for  si.x  acres  of  coals, 
after  the  said  rate  of  £20  per  acre,  to  be  paid  by  portions  as  [532]  aforesaid,  the  said 
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J.  Sykes  did,  for  himself,  his  heirs,  executors,  administrators,  and  assigns,  thereby 
gnint  agree,  and  uoveiiarit  to  and  with  the  said  Joseph,  Matthew,  and  .lames  .laggar, 
their  executors,  administrators,  and  assigns,  that  for  and  notwithstanding  anything 
thereinbefore  or  after  contained  to  the  contrarj%  they  the  said  Joseph,  Matthew  and 
James  Jaggar,  their  e.xecutors,  &o.,  from  and  after  the  commencing  of  diggins;  or 
sinking  any  pit  or  shaft  for  sale  of  coals  in  the  said  closes,  should  have  and  enjoy  the 
liberty  and  privilege  of  getting,  selling,  winning,  and  working  the  said  coals  or  mines 
in  as  large,  ample,  and  beneficial  manner  to  all  intents  and  purposes  whatsoever  as  the 
said  John  Sykos  could  settle  and  assure  the  same,  for  any  time  or  term  of  years, 
computing  the  same  from  such  time  as  the  said  Joseph,  Matthew,  and  James  Jaggar, 
their  executois,  &c.,  should  so  begin  to  sink  as  afoi'esaid,  until  the  quantity  of  six 
acres  of  coals  should  be  gotten,  and  at  the  expiration  of  the  term  of  twelve  years,  then 
to  be  fairly  measured  at  the  joint  expense  of  the  said  parties,  and  upon  such  admeasure- 
ment being  taken,  the  full  quantity  of  si.x  acres  of  coals  being  not  then  gotten,  to  have 
liberty  to  get  the  remainder  as  aforesaid  ;    and  when  all  the  coals  were  gotten  in  a 
woi-kmanlike  mannei-,  to  the  quantity  of  six  acres,  then  the  said  business  of  getting 
and  selling  coals  to  be  carried  on  as  aforesaid,  until  such  time  as  all  the  coals  in  the 
said  closes  be  gotten  and  disposed  of  by  the  said  Joseph,  Matthew,  and  James  Jaggar, 
their  executors,  &c.,  paying  or  causing  to  be  paid  to  the  said  J.  Sykes,  his  heii's,  and 
assigns,  for  e\'ery  acre  of  coals  to  be  gotten  over  and  above  the  aforesaid  quantity  of 
six  acre.s,  the  said  sum  of  £70  per  acre,  to  be  paid  for  by  the  said  Joseph,  Matthew, 
and  James  Jaggar,  their  executors,  i^c,  to  the  said  J.  Sykes,  his  heirs  or  assigns, 
yearly  and  every  year,  in  such  proportions  as  the  sale  and  consumption  of  the  said 
coals  should  or  might  happen  to  aniount  to,  according  to  admeasurement  l)eing  taken 
thereof  by  the  said  several  paities,  their  respective  [533]  executors,  &c.  ;  and  that 
the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  should  have  full 
and  free  liberty  and  privilege  of  getting  stones  in  some  convenient  part  of  the  said 
closes  at  any  time  or  times  of  getting  and  vending  of  the  said  coals,  for  the  use  of 
making  and  repairing  roads,  for  the  use  and  beneHt  of  caiiying  awav  the  said  coals 
when  gotten,  making  such  satisfaction  for  the  same  to  the  said  J.  Sykes,  his  heirs,  or 
assigns,  as  they  were  then  .sold  for  per  yard :  to  have  and  to  hold  all  and  singular  the 
before-mentioned  to  be  thereb}'  granted  coals,  premises,  and  privileges,  unto  the  said 
Joseph,   Matthew,   and  James  Jaggar,   their  executors,   &c.,   from   the   2nd   day   of 
February  then  next  ensuing,  for  and  during  the  term  of  twelve  years  thence  next 
ensuing,  and  fully  to  be  complete  and  ended  :    yielding  and  paying  therefore  to  the 
said  J.  Sykes,  his  heirs,  &c.,  the  said  yearly  rent  of  £o5,  at  the  times  and  in  manner 
thereinbefore  specified  ;  provided  always  and  upon  condition,  that  if  the  said  yearly 
rent,  or  any  part  thereof,  should  at  any  time  or  times  be  in  arrear  and  unpaid  by  the 
space  of  thirty  days  next  after  any  day  or  time  whereat  or  whereon  the  same  ought 
to  l>e  paid  as  afoi'esaid,  although  not  demanded,  then  and  from  thenceforth  those 
presents  should  be  absoluteh'  void  in  case  the  .said  J.  Sykes,  his  heirs,  or  assigns, 
should  at  any  time  afterwards  choose  the  same  to  be  void,  but  not  otherwise;  and 
the  said  J.  Sykes  did  for  himself,   his  heirs,  &c.,  thereby  grant,  agree,  and  covenant 
to  and  with  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  that, 
under  payment  of  the  rents  and  performance  of  the  covenants,  conditions,  provisoes, 
and  agreements  in  these  presents  specified,  or  mentioned  to  be  by  the  said  Joseph, 
Matthew,  and  James  Jaggar,  their  executors,  ifec,  paid  and  performed  respectively, 
they  the  said  Josei)h,  Matthew,  and  James  Jaggar,  their  executors,  itc,  should  and 
lawfully  might,  peaceably  and   quietly,  without  any  eviction,  ejectment,  suit,  let,  or 
disturbance,  of,  fi'om,  or  by  the  said  J.  Sykes,  his  heii's,  iVic,  have,  hold,  occupy,  [534] 
and  enjoy  all  the  said  coals,  premises,  privileges,  and  appurtenances  whatsoever,  and 
also  full  aufl  fi-ee  liberty  for  the  said  lessees,  their  executors,  &c.,  to  fix  all  necessary 
gins  or  engines,  and  build  cabins  in  the  said  closes,  and  the  same  to  remove  and  take 
away  as  occasion  might  require  ;   and  also  to  make  roads  and  ways  for  horses,  carts, 
and  carriages,  in  and  over  the  said  closes  aforesaid  ;   and  the  said  Joseph,  .Matthew, 
and  James  Jaggar  did,  and  every  of  them  did,  jointly  and  severally  for  himself  and 
themselves,  their  resijcctive  e.\ecutors,  &c.,  thereby  grant,  agree,  and  covenant  to  and 
with  the  said  J.  Sj'kes,  his  heirs  and  assigns,  that  they  the  .said  Joseph,  Matthew,  and 
J.  Jaggar,  their  executors,  itc,  should  and  would  in  every  year,  during  the  said  term 
of  twelve  years,  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  J.  Sykes,  his 
heirs,  &c.,  the  clear  yearly  rent  above  thereby  reserved,  and  every  part  thereof,  at  the 
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times  and  in  the. manner  thereinbefore  appointed  for  payment  of  the  same  respectively, 
and  should  and  would  pay,  bear,  and  discharge  all  taxes,  lays,  assessments,  and 
impositions  whatsoever,  which  should  or  might  be  taxed,  layed,  assessed,  or  imposed 
upon,  or  become  due  or  payable  out  of,  for,  or  in  respect  of  the  said  intended  colliery, 
whether  parliamentary  or  otherwise,  and  should  whenever  any  of  the  said  intended 
pits  or  shafts  ceased  to  be  used  other  than  one  pit  or  shaft,  which  it  was  agreed  should 
be  from  time  to  time  left  open  for  air  or  vent  during  the  said  term,  at  their  respective 
costs  and  charges,  sufficiently  fence  about  all  such  pits  as  should  be  kept  open  for  air 
or  any  other  necessary  use,  to  prevent  men  and  cattle  from  falling'in  therein  ;  and  also 
should  and  would,  at  the  end  or  other  sooner  determination  of  the  term  thereby 
granted,  make  the  ground  to  be  used  as  and  for  roads  for  carrying  off  the  said  coals, 
only  levelling  the  same  ;  and  should  and  would,  at  the  expiration  of  getting  of  coals 
aforesaid,  yield  up  and  leave  or  cause  to  be  yielded  up  and  left,  the  possession  of  the 
said  granted  premises,  and  every  part  thereof,  [535]  peaceably  and  quietly,  in  such 
repair  as  aforesaid,  unto  the  said  J.  Sykes,  his  heirs  or  assigns ;  and  that  the  said 
J.  Sykes,  his  heirs  or  assigns,  or  any  of  them,  or  any  other  jjerson  or  persons  what- 
soever, by  his,  their,  or  any  of  their  order,  should  or  might,  at  any  time  or  times 
thereafter  during  the  said  term,  come  and  go  into,  upon,  and  from  the  said  hereby 
granted  coal  mines  and  premises,  or  any  part  thereof,  to  view  the  same,  without  suit 
or  disturbance ;  and  that  the  said  J.  Sykes,  his  heirs,  &c.,  should  not  nor  would  at 
any  time  or  times  during  the  term  of  getting  the  said  coals  in  the  said  closes,  suffer 
or  cause  to  be  suffered  or  made,  any  road  or  roads,  drain,  or  drains,  in  the  said  closes 
of  land,  for  the  use  and  benefit  of  any  other  person  or  persons  other  than  the  said 
Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.  In  witness  whereof,  &c. 
(Executed  by  all  the  parties.) 

The  fourth  plea  (also  to  the  first  count)  stated,  that  J.  Sykes,  being  seised  in  fee 
A-'C,  for  a  pecuniary  consideration  demised  the  mines  to  the  former  grantees  for  one 
year,  under  which  demise  those  persons  entered  and  Ijecame  possessed  &c.  It  then 
set  out  (with  a  profert)  the  indenture  of  the  27th  of  September,  1804,  and  on  which 
the  former  plea  was  founded ;  but  in  this  plea  the  deed  was  described  as  a  grant  and 
release  of  the  mines  to  the  grantees,  their  executors,  &c.,  to  hold  to  them,  &c.,  till 
six  acres  of  coal  should  be  gotten,  and  after  that  all  the  coal  should  be  gotten  and 
disposed  of.     In  other  respects  the  fourth  plea  resembled  the  third. 

The  plaintiff's  leplieation,  after  craving  oyer  and  setting  out  the  indenture  as 
before,  traversed  both  the  alleged  demise  for  a  year,  and  the  alleged  grant  and  release, 
concluding  to  the  country. 

The  defendants  demurred  to  this  replication  for  duplicity,  &o.,  and  the  plaintiffs 
joined  in  demurrer.  The  grounds  of  demurrer  to  this  replication  need  not  be  stated 
further,  as  they  were  not  discussed  in  the  argument,  the  plaintiffs  [536]  contending 
that  the  fourth  plea  was  bad  as  on  general  demurrer,  and  the  judgment  of  the  Court 
proceeding  upon  the  question  of  the  sufficiency  of  the  pleas  only. 

The  case  was  argued  in  last  Michaelmas  Term,  by 

Atherton,  in  support  of  the  demurrer  to  the  third  plea.  As  to  the  third  plea. 
The  defendants  justify  under  the  executors  of  James  Jaggar,  the  survivor  of  the  three 
lessees  in  the  deed  set  out  on  oyer.  In  doing  so,  the  defendants  set  out,  as  the  legal 
effect  of  that  deed,  a  right  (after  six  acres  of  coal  should  be  gotten)  in  the  lessees  and 
their  personal  repi'esentatives,  to  get  coal  under  certain  closes,  till  all  the  coal  should 
be  gotten.  The  main  objection  is,  that  such  is  not  the  legal  effect  of  the  deed.  The 
entire  deed,  with  the  exception  of  one  solitary  passage  beginning  with  the  words — 
"  And  when  all  the  coals  are  gotten  in  a  workmanlike  manner  to  the  quantity  of  six 
acres,  then  the  said  business  of  getting  and  selling  coals,"  &c. — is  framed  as  a  "lease" 
of  the  coal  under  the  closes  for  twelve  years,  with  "liberty"  of  getting  coal  at  any 
time,  even  after  the  twelve  years,  until  six  acres  shall  have  been  gotten.  The  efl'ect 
of  the  passage  particularized  is  that,  after  the  getting  of  the  six  acres  of  coal,  the 
business  of  getting  and  selling  coal  should  be  carried  on  until  all  the  coal  under  the 
closes  should  be  obtained  and  disposed  of — the  lessees  and  their  executors,  &c.  paying 
a  proportional  yearly  rent.  The  habendum,  which  follows  this  part  of  the  deed,  and 
the  office  of  which  is  to  "limit  the  certainty  of  the  estate,"  (1  Inst.  6  a.),  clearly 
defines  a  term  of  twelve  years  as  the  limit  of  the  interest  conveyed  ;  and  it  is,  there- 
fore, not  clear  that  any  estate  subsisted  after  the  expiration  of  that  period,  or  more 
than  a  contract  for  an  interest.     But,  even  if  the  intention  is  clear,  no  estate  could 


16M.&W.537.  HAIGH    r.  JAGGAR  1303 

pass  to  euduie  after  the  death  of  the  surviving  lessee  :  and,  thus,  for  want  of  words 
of  inheritance — whether  there  was  a  grant  of  the  mines  themselves,  as  would  seem  to 
have  been  the  ease  for  the  [537]  twelve  years,  or  a  grant  of  a  liberty  to  dig  for  coal 
only,  (and  beyond  the  twelve  years  no  more  thah  this  could  have  passed)  (a)' — in  each 
case,  antl  equally,  words  of  inheritance  were  necessary.  The  only  difference  between 
the  two  interests  would  be,  that  one  would  be  a  corporeal,  the  other  au  incorporeal, 
hereditnment :  but  cither  would  be  a  "  tenement,"  according  to  Lord  Coke's  well- 
known  definition  in  the  1st  Inst.  6  a.  To  the  same  effect  is  1  Inst.  19  b.,  20  a.  To 
hold  till  all  the  coals  should  be  gotten,  is  for  a  period  necessarily  of  uncertain  duration  ; 
which  makes  the  interest  a  freehold.  But  a  freehold  interest  in  "  lands  or  tenements," 
in  the  absence  (in  a  deed)  of  words  of  inheritance,  is  but  an  estate  for  life,  whatever 
other  terms  indicating  perpetuity  may  be  used,  l^ittleton,  s.  1  (see  also  '2  Bla. 
Com.  c.  7).  At  the  furthest,  therefore,  the  interest  created  bv  this  deed  ceased  on 
the  death  of  the  surviving  grantee  :  whereas  the  plea  sets  up  its  continuance  in  the 
devisees  under  his  will. 

As  to  the  fourth  plea.  Putting  aside  the  replication,  this  plea  is  bad  on  general 
demurrer ;  for  it  ecpially  fails  to  set  out  the  true  legal  effect  of  the  deed — each  plea 
being  formed  on  the  same  instrument, — as,  at  the  utmost,  a  grant  for  the  lives  of  the 
grantees.  It  also  describes  the  deed  as  a  "release,"  which  the  language  of  the  deed 
itself,  as  set  out  on  oyer,  distinctly  negatives. 

Cowling,  contra.  This  deed  is  certainly  a  very  inartificial  instrument.  If  the 
argument  for  the  plaintiffs  is  correct,  the  deed  is  to  a  great  extent  inoperative  ;  for 
there  could  not  be  a  freehold  legally  conveyed,  commencuig  at  the  end  of  the  twelve 
years,  nor  on  2nd  Februaiy,  1  >05,  there  having  been  no  iurolment  of  the  deed ;  so 
that  the  deed  would  be  [538]  reduced  to  a  lease  for  twelve  years.  Looking  at  it 
with  a  view  to  further  the  intent  of  the  parties,  it  having  been  acted  upon  for  so  lou" 
a  period,  it  may  be  supported  thus:  it  amounts  to  a  lease  for  twelve  years  certain, 
and  as  much  longer  as  requisite  to  win  the  whole  of  the  mines  then  working  in  a 
workmanlike  manner  ;  and  as  it  is  a  deed,  and  made  for  a  sufficient  pecuniary  con- 
sideration, it  operated  under  the  Statute  of  Uses  as  a  bargain  and  sale  of  a  chattel 
interest,  and  inrolment  was  unnecessary.  That  it  was  intended  that  all  the  coals 
should  be  got  under  it,  appears  from  several  expressions  in  it,  as,  "  the  said  bu.siuess 
of  getting  and  selling  coals  to  be  carried  on  as  aforesaid,  until  such  time  as  all  the 
coals  in  the  said  closes  be  gotten  and  disposed  of,"  &c.  Such  an  interest  as  is  con- 
tended for  might  be  created  by  will,  and  would  be  considered  as  a  chattel  interest ; 
thus,  a  devise  to  A.,  his  executors,  itc.  in  trust  to  pay  the  debts  of  B.,  has  been  held 
a  chattel  interest :  Doe  d.  Il'hite  v.  Simpson.(a)'^  See  note  7,  by  Hargrave  and  Batler,  to 
Co.  Litt.  42  a.  But  "  feoffment  to  the  use  of  A.  for  life,  remainder  to  the  use  of  B., 
his  executors  and  assigns,  till  £10  shall  be  levied  out  of  the  profits,"  was  ruled  to  be 
a  chattel.  So,  in  liosse't,  ca.<u,{b)  it  appears  taken  for  granted  that  a  man  levying  a 
fine  to  the  use  of  himself  for  life,  remainder  to  his  executors,  until  they  shall  have 
levied  £300  for  performance  of  his  will,  creates  an  interest  lasting  until  that  sum  has 
been  duly  raised.  These  authorities  shew  that  such  an  interest  as  is  contended  for 
may  be  raised  by  way  of  use.  Now,  no  technical  words  are  necessary  to  carry  out 
the  intention ;  it  is  enough  if  the  Court  can  see  that  the  lessor  izitends  to  convey  to, 
that  is,  to  bargain  and  sell  to  the  use  of,  the  lessees,  their  executors,  [539]  itc.  There 
is  sufficient  pecuniary  consideration  to  support  the  deed  as  a  bargain  and  sale,  the 
reservation  of  rent  being  enough  for  the  purpose  :  2  Sanders  on  Uses,  47,  49,  4th  cd. 
The  cases  where  uncertain  interests  have  been  held  not  to  bo  chattel  interests  are 
distinguishable.  If  lands  be  given  to  a  man  so  long  as  a  tree  stands,  a  freehold 
interest  is  conveyed,  because  a  man  niav  have  a  freehold  interest  in  the  tree  itself. 
So,  where  lands  are  given  until  A.  makes  J.  S.  bailiff  of  his  manor,  as  in  Co.  Litt. 
42  a.,  note  (6),  Hargrave  and  Butler's  edit.  ;  because  A.  has  all  his  life  in  which  to 

(o)'  On  this  point,  the  following  cases  were  mentioned^  in  argument,  namely : 

Ij)rd  Mounljiiijs  case,  Godb.  IS;  Uhulluun  v.  ff^iUiamsoii  and  Olhov,  4  East,  469;  JJoc  d. 
Hanky  v.  Wood,  2  B.  ii  Ad.  724 ;  Jones  v.  Reynolds,  4  A.  &  E.  805. 

{af  5  East,  162.  As  to  this  case,  see  the  clauses  in  the  new  Will  Act,  1  Vict, 
c.  26,  s.  30,  31,  32 ;  also  2  Man.  &  Gr.  937. 

{h)  Moor.  .556.  T/winasin  v.  Mackworth,  Carter,  76,  77,  was  cited  by  Alderson.  B., 
as  contrary. 
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appoint.  Bat  there  seems  no  more  reason  for  holding  the  interest  in  the  present  case 
to  be  freehold,  than  would  apply  for  holding  a  conveyance  till  certain  debts  are  paid 
to  be  a  freehold.  If  the  mines  are  duly  worked  they  must  be  won  within  a  limited 
period.  [Alderson,  B.  Has  it  not  been  held  that  though  such  a  construction  may 
be  put  on  wills,  it  will  not  on  deeds?]  CordeWa  case  (Gro.  Eliz.  316)  is  the  only 
authority  to  that  effect ;  but  the  first  resolution  there  appears  pointed  at  deeds 
operating  at  common  law,  and  not  by  way  of  use,  and  there  seems  no  reason  why  there 
should  in  this  respect  be  any  difference  between  deeds  operating  by  way  of  use  and 
wills.  [Rolfe,  B.  That  explanation  of  the  resolution  in  Cordell's  case  certainly  receives 
some  conhrmation  from  what  is  said  of  that  case  in  Manning's  case  (8  Rep.  96  a.).] 

Atherton,  in  reply.  The  right  to  obtain  all  the  unsevered  coal  is  a  real  and  not 
a  chattel  interest  in  its  nature ;  and  the  defendants  are  not  in  a  position  to  contend 
for  the  operation  of  the  deed  as  a  bargain  and  sale  under  the  Statute  of  Uses,  inasmuch 
as  they  have  not  pleaded  an  election  that  it  should  so  operate,  which  was  necessary, 
according  to  G-reen  v.  Miller  (8  Bing.  92). 

Cur.  adv.  vult. 

[540]  On  this  day  the  judgment  of  the  Court  was  delivered  by 

Parke,  B.  (After  stating  the  pleadings,  the  learned  Baron  proceeded.)  The 
questions  in  this  case  arise  upon  the  special  demurrer  to  the  third,  and  the  demurrer 
to  the  leplication  to  the  fourth,  plea. 

The  replication  being  bad  for  duplicity,  the  plaintiff  contends  that  the  fourth  plea 
is  bad  on  general  demurrei'. 

The  substantial  question  on  both  is  as  to  the  legal  effect  of  the  deed  set  out  on 
oyer,  and  relied  upon  as  a  defence  in  both  pleas. 

This  deed  is  most  inartiticially  drawn.  It  appears  to  us,  however,  to  operate  as 
a  lease  of  the  mines  to  the  Jaggars,  and  their  executors,  for  twelve  years  from  the 
2nd  February,  1605,  at  all  events.  Whether  the  deed,  as  to  the  subsequent  right  to 
get  coals  is  more  than  a  covenant  to  grant  for  a  subsequent  term,  is  a  question ;  but 
we  think  it  operates  as  a  grant  of  an  easement,  after  the  expiration  of  that  lease,  to 
win  the  remainder  of  the  six  acres  paid  for  by  the  sum  of  £420 ;  and  whenever  that 
quantity  should  be  got,  to  win  the  remainder,  paying  £70  an  acre.  The  lease  for 
twelve  years  is  good  at  common  law  ;  the  limitation  for  the  indefinite  term  afterwards, 
of  the  incorporeal  hereditament  only,  which  is  to  continue  for  an  uncertain  period, 
viz.  till  all  the  coals  are  got,  would  in  a  common  law  conveyance  be  either  an  estate 
for  life,  in  which  case  it  terminated  on  the  death  of  the  survivor  of  the  grantees ;  or 
an  estate  for  term  of  years,  and  if  so,  it  would  be  void  for  want  of  the  certainty  of 
years.  As  a  common  law  conveyance,  therefore,  it  would  atibrd  no  defence.  But 
according  to  the  authorities  cited  by  Mr.  Cowling,  viz.  Co.  Litt.  42 ;  Hale's  MSS., 
Basse's  case  (Moor.  556),  these  words  would  convey  a  chattel  interest  only  in  a  con- 
veyance to  uses  or  a  will,  and  would,  therefore,  devolve  on  the  executor  of  the  sur- 
viving lessee  ;  [541]  and  so  there  would  be  a  defence  to  this  action.  But  the  defen- 
dant's pleadings  are  open  to  the  objection,  that  there  is  no  averment  that  the  lessees 
elected  to  take  the  interest  by  way  of  use  ;  and  this  is  necessary,  on  the  authority  of 
Sir  Rotvland  Uayward's  case  (2  Rep.  526),  and  Green  v.  Miller  (8  Bing.  92),  otherwise 
it  must  be  taken  to  operate  at  common  law.  It  appears  indeed  on  the  pleas,  that 
the  lessees  entered  and  got  the  coals,  and  this  would  be  an  entry  under  the  lease  for 
twelve  years,  and  if  so,  it  would  probably  be  a  conclusive  election  that  the  whole 
deed  should  operate  at  common  law.     Sheppard's  Touchstone,  83. 

We  think,  therefore,  that  the  pleas  are  bad.  Mr.  Cowling  should  amend  on  the 
usual  terms,  and  plead  the  deed  as  operating  by  the  Statute  of  Uses,  and  state  its 
legal  effect,  which  is  done  in  neither  of  the  present  pleas ;  and  on  that  account  the 
third  at  least  is  bad,  the  objection  being  pointed  out  on  special  demurrer. 

Judgment  accordingly. 

Payne  v.  Haine.  Feb.  10,  1847. — Defendant,  on  becoming  tenant  to  plaintiff  of  a 
farm  and  out-buildings,  agreed  to  keep  the  same,  and  at  the  expiration  of  the  ten- 
ancy to  deliver  up  the  same,  in  good  repair,  order,  and  condition.  Breach,  that 
he  did  not  keep  and  deliver  up  the  farm,  &c.,  in  good  repair,  &c  : — Held,  that, 
on  this  contract  to  keep  the  premises  in  good  repair,  the  tenant  was  bound  to  put 
them  in  that  condition,    and  that  the  tenant  was  not  justified  in  keeping  them 
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in  bad  repair  because  he  found  them  in  that  condition ;  but  the  extent  of  that 
repair  was  to  be  measured  by  their  age  and  class. 

rS  C.  IG  L.  J.  Ex.  130.  Approved,  Easton  v.  PratI,  1864,  33  L.  J.  Ex.  233  ;  10  Jur. 
(N.  S.)  732 ;  9  L.  T.  841  ;  12  \V.  R.  80.5.  Proudfoot  v.  Hart,  1890,  2-5  Q.  B.  D.  .51. 
Applied,  Saner  v.  BiUon,  1878,  7  Ch.  D.  822  ;  Pontifcx  v.  Foord,  18S4,  12  Q.  B.  1).  156  ; 
Cation  v.  Bennett,  1884,  26  Ch.  D.  167  ;  Lister  v.  Lane,  [1893]  2  Q.  B.  212.  Referred 
to,  In  re  GaskclVs  Settled  Estates,  [1894]  1  Ch.  485  ;  Jacob  v.  Down,  [1900]  2  Ch.  15C  ; 
In  re  London  Corporatim ;  Lmdon  Corporation  v.  Great  Western  and  Metropolitan 
Railway.",  [1910]  2  Ch.  317.] 

Assumpsit,  The  declaration  stated,  that  the  defendant,  on  &c.,  became  tenant  to 
the  plaintiff  of  a  certain  farm,  out-buildings,  \-c.,  on  the  terms,  amongst  others,  that 
he  should  pay  all  rates  and  taxes  in  respect  of  the  said  farm,  &c.,  and  should  "  keep 
the  same,  and  at  the  expiration  of  the  said  tenancy  should  deliver  up  the  same,  in 
good  repair,  order,  and  condition."  Breach,  that  the  de-[542]-fendant  did  not  pay 
the  taxes,  and  did  not  keep  the  farm,  out-buildings,  Sic,  and  at  the  expiration  of  the 
tenancy  deliver  up  the  same,  in  good  and  sutMcient  repair,  order,  and  condition. 
Pleas,  as  to  the  sum  of  61.  6s.  Id.,  payment  of  that  sum  on  account  of  the  income- 
tax ;  2nd,  as  to  the  residue,  payment  of  1151.  into  Court,  and  no  damages  ultra. 
Replication,  similiter  to  first,  and  to  second  plea,  damages  ultra.  At  the  trial,  at  the 
last  Somersetshire  assizes,  before  Piatt,  B.,  the  plaintiff'  proved  bad  repair  of  the 
thatch  on  the  out-buildings,  as  also  the  gates.  The  defendant  sought  to  prove  that 
the  gates  had  fallen  to  pieces  from  age  alone,  and  that  the  thatch  was  better  when 
he  left  than  when  he  entered.  The  learned  Baron  told  the  jury  to  consider  the  state 
of  the  premises  when  the  defendant  entere<l,  adding,  that  it  was  enough  if  the 
defendant  left  them  in  as  good  plight  as  he  found  them,  and  that  he  was  not  bound, 
on  quitting  the  farm,  to  replace  the  matters  demised  by  leaving  new  instead  of  old, 
or  oak  instead  of  apple-tree  posts.  Verdict  for  defendant.  A  rule  having  been 
granted  for  a  new  trial,  on  the  ground  of  misdirection, 

Crowder  and  F.  Edwards  shewed  cause.  The  ruling  of  the  learned  judge  was 
correct,  and  a  tenant  who  contracts  to  keep  premises  in  good  repair  fulfils  his  under- 
taking by  leaving  them  substantially  in  the  same  condition  in  which  he  received  them. 
This  is  not  only  the  popular  view  of  this  contract,  but  is  the  common-sense  con- 
struction of  the  words,  and  is  borne  out  by  the  authorities.  It  is  quite  clear  that  the 
words  "  good  repair "  cannot  mean  any  absolute  and  ascertained  state  of  repair ; 
because  if  they  did,  a  party  taking  a  house  of  the  plainest  description,  if  he  contracted 
to  keep  it  in  good  repair,  would  be  obliged  to  leave  it  in  the  same  state  and  condition 
as  the  tenant  of  the  most  highly-finished  house,  who  had  entered  into  the  .same 
contract.  The  description  "good  repair,"  therefore,  must  be  a  [513]  relative 
description  ;  and  the  only  question  to  be  decided  is,  whether  that  has  relation  to  the 
state  of  the  premi.ses  when  demised.  [Parke,  B.  It  has  been  decided  in  several  cases, 
that,  so  far  as  the  defendant  is  concerned,  that  expression  has  relation  only  to  the  age 
of  the  building.  Good  repair  is  different  in  old  and  new  premises  ;  but  here  the 
defendant  is  to  "keep  in  good  repair;"  that  would  apply  to  premises  in  bad  condition 
when  demised  to  him.]  It  would  seem  hardly  possible  in  principle  that  this  should 
be  the  case,  since  it  can  make  no  difference  to  the  tenant  whether  the  house  is  out  of 
repair  by  reason  of  its  age  or  the  previous  neglect  of  the  landlord.  It  is  therefore 
submitted,  that  if  a  tenant  is  protected,  on  an  alleged  breach  of  his  contract  to  repair, 
by  shewing  the  state  of  the  premises  at  the  time  of  the  demise  in  the  one  case,  ho 
ought  to  be  in  the  other  also.  There  will  be  no  difficulty  if  it  is  held  that  the  term 
"good  repair"  has  reference  to  the  state  of  the  premises  at  the  time  of  the  contract. 
And  this  construction  is  evidently  the  proper  one,  as  the  tenant  does  not  undertake 
to  "put"  the  premises  into  good  repair,  but  to  "keep"  them  .so.  Johnson  gives  the 
meaning  of  the  word  "keep  "as  "to  preserve  in  the  same  state  and  tenor."  It  is 
therefore  as  if  the  parties  had  agreed  together  that  the  premises  in  their  then  state 
were  in  good  repair,  and  that  the  tenant  should  preserve  and  keep  them  in  the  same 
state.  Nor  are  the  authorities  contrary.  Stanley  v.  Tmeyood  (3  Bing.  N.  C.  4.  See 
Mantz  V.  Goriny,  4  Bing.  N.  C.  451)  shews  that  the  state  of  the  premises  at  the  time 
of  the  contract  ought  to  be  considered  by  the  jury.  Ilurdett  v.  ll'ithcrs  (7  Adol. 
&  Ell.  136)  is  a  still  stronger  authority  in  favour  of  the  ruling  of  the  learned  judge 
in   this  case,  as  the  Court  of  Queen's  Bench  there  granted  a  new  trial  because  the 
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judge  had  told  the  jury  not  to  consider  the  state  of  the  premises  at  the  time  the 
defendant  took  them.  Harris  [544]  v.  Jones  (1  Moo.  &  R.  173,  per  Tindal,  C.  J.)  and 
Gutteridge  v.  Munyard  (id.  334,  336)  are  to  the  same  efJ'ect.  In  the  latter  case, 
Tindal,  C.  J.,  in  summing  up  to  the  jury,  said  : — "  Where  a  very  old  building  is 
demised,  and  the  lessee  enters  into  a  covenant  to  iepair,(c)  it  is  not  meant  that  the 
old  building  is  to  be  restored  in  a  renewed  form  at  the  end  of  the  term,  or  of  greater 
value  than  it  was  at  the  commencement  of  the  term.  What  the  natural  operation  of 
time  flowing  on  effects,  and  all  that  the  element.s  bring  about  in  diminishing  the  value, 
constitute  a  loss  which,  so  far  as  results  from  time  and  nature,  falls  on  the  landlord. 
But  the  tenant  is  to  take  care  that  the  premises  do  not  suffei'  more  than  the  operation 
of  time  and  nature  would  efi'ect :  he  is  bound  by  seasonable  applications  of  labour  to 
keep  the  house  as  neai'ly  as  possible  in  the  same  condition  as  when  it  was  demised. 
If  it  appears  that  he  has  made  these  applications,  and  laid  out  money  from  time  to 
time  on  the  premises,  it  would  not  perhaps  be  fair  to  judge  him  very  rigorously  by 
the  reports  of  a  surveyor,  who  is  sent  on  the  premises  for  the  very  purpose  of  finding 
fault.  Still  there  is  only  a  certain  latitude  to  be  allowed  in  these  cases,  and  the  jury 
are  to  say  whether  or  not  the  lessees  have,  in  the  present  instance,  done  what  was 
reasonably  to  be  expected  from  them,  looking  to  the  age  of  the  premises  on  the  one 
hand,  and  to  the  words  of  the  contract  which  they  have  chosen  to  enter  into  on  the 
other."('/)  [Aldersou,  B.  The  criterion  of  Tindal,  C.  J.,  as  to  results  from  time  and 
nature,  is  ditticult  for  a  jur3'.  Suppose  a  house  built  forty  years  to  have  old  windows, 
what  is  the  rule  as  to  repairing  them '?  Or  suppose  a  new  house  demised  for  ninety- 
nine  years,  if  the  test  be  the  state  in  which  it  was  when  the  first  tenant  [545]  entered, 
it  would  be  unfair  to  be  compelled  to  keep  it  in  the  same  state  ever  after.] 

Parke,  B.  If,  at  the  time  of  the  demise,  the  premises  were  old  and  in  bad  repair, 
the  lessee  was  bound  to  put  them  in  good  repair  as  old  premises ;  for  he  cannot 
"  keep  "  them  in  good  repair  without  putting  them  into  it.  He  might  have  contracted 
to  keep  them  in  the  state  in  which  they  were  at  the  time  of  the  demise.  This  is  a 
contract  to  keep  the  premises  in  good  repair,  as  old  premises ;  but  that  cannot  justify 
the  keeping  them  in  bad  repair  because  they  happened  to  be  in  that  state  when  the 
defendant  took  them.  The  cases  all  shew  that  the  age  and  class  of  the  premises  let, 
with  their  general  condition  as  to  repair,(a)  may  be  estimated,  in  oixler  to  measure 
the  extent  of  the  repairs  to  be  done.  Thus,  a  house  in  Spitalfields  may  be  repaired 
with  materials  inferior  to  those  requisite  for  repairing  a  mansion  in  CIrosvenor-square  ; 
but  this  lessee  cannot  say  he  will  do  no  repairs,  or  leave  the  premises  in  bad  repair, 
because  they  were  old  and  out  of  repair  when  he  took  them.  He  was  to  keep  them 
in  good  repair,  and  in  that  state,  with  reference  to  their  age  and  class,  he  was  to 
deliver  them  up  at  the  end  of  the  term. 

Alderson,  B.  The  marginal  note  of  Burddt  v.  JFiihers  (b)  may  be  incorrect,  but 
the  judgment  is  quite  right,  and  shews  that  a  lessee  who  has  contracted  to  keep 
demised  premises  in  good  repair,  is  entitled  to  prove  what  their  general  state  of 
repair  was  at  the  time  of  the  demise,  so  as  to  measure  the  amount  of  damages 
for  want  of  lepairs  by  refei'ence  to  that  state.  Slanhy  \.  Towgood  (3  Bing.  N.  C.  4, 
T.  1836)  had  seemed  [546]  to  shew  that,  though  the  age  of  a  house  at  the  time 
of  its  demise  must  be  considered  in  estimating  the  amount  of  repair  on  which  the 
lessor  can  insist,  yet  any  inquiry  into  its  state  of  repair  at  the  time  of  entry  would 
be  misplaced.  However,  as  some  want  of  repair  then  existed,  and  the  case  was  left 
to  the  jury  as  to  the  amount  of  damages,  which  they  found  under  201.,  the  Court 
would  not  interfere.  It  is  no  doubt,  in  practice,  difficult  to  say  what  is  a  putting 
premises,  so  old  as  to  be  ready  to  perish,  into  good  repair,  or  keeping  them  in  it ;  but 
a  contract  to  "put"  premises  in  good  repair  cannot  mean  to  furnish  new  ones  where 
those  demised  were  old,  but  to  put  and  keep  them  in  good  tenantable  repair,  with 
reference  to  the  purpose  for  which  they  are  to  be  used. 

EoLFE,  B.     By  the  contract  put  in  evidence,  the  wood  on  the  farm  is  not  to  be 

(c)  The  defendant  in  that  case  had  also  agreed  to  keep  in  repair  with  all  needful 
repai-ations. 

{d)  See  this  summing  up,  cited  in  Mantz  v.  Goring,  4  Bing.  N.  C.  451. 

(a)  6  Scott,  227.  See  Muntz  v.  Goring ;  Belcher  v.  M'Intosh,  8  C.  &  P.  720;  2  M. 
&  Rob.  186. 

(h)  7  Ad.  &  E.  136,  T.  1837 ;  Muntz  v.  Goring,  E.  1838,  4  Bing.  N.  C.  451,  S.  P. 
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used  except  for  new  gates.  That  seems  to  have  contemplated  repairing  or  replacing 
them.  The  term  "good  repair"  is  to  be  construed  with  reference  to  the  subject- 
matter,  and  must  differ,  as  that  may  be  a  palace  or  a  cottage  ;  but  to  "  keep  in  good 
repair"  presupposes  the  putting  into  it,  and  means  that  during  the  whole  term  the 
premises  shall  be  in  good  repair. 

Platt,  B.,  concurred. 

Kule  absolute. 

Cockburn  and  Prideau.x  were  to  have  supported  the  rule. 

[547]  Owen  r.  De  Be,\UV01K.((i)  1847. — Replevin  for  distraining  a  carton  13th 
May,  18-15.  Avowry,  (under  11  G.  2,  c.  19,  s.  2"2),  that  the  locus  in  quo  was 
parcel  of  a  tenement  called  II.,  holden  of  the  manor  of  S.  M.,  by  fealty  and  rent 
of  9s.  yearly,  to  be  paid  at  Old  Michaelmas  in  every  year,  of  which  manor  defen- 
dant, at  the  time  when  &c.  vvas  the  owner,  and  that,  because  defendant  occupied 
the  locus  in  quo  at  the  time  when  &c.,  and  because  21.  1-ls.  of  the  rent  aforesaid 
for  six  j'ears,  ending  at  Old  Michaelmas,  1844,  was  in  arrear,  defendant  well 
avows  the  taking  the  said  cart,  &c.  Pleas  in  bar : — first,  that  the  locus  in  quo 
was  not  parcel  of  the  manor  of  S.  M. ;  second,  that  it  was  not  holden  of  that 
manor;  third,  that  defendant  was  not  owner  and  possessed  of  that  manor;  fourth, 
that  no  rent  was  in  arrear.  Issues  thereon.  H.  farm  was  holden  of  the  manor 
of  S.  M.,  at  an  ancient  freehold  rent  of  9s.  per  annum,  paj'able  at  Michaelmas, 
yearly.  All  arrears  to  Michaelmas,  1824,  were  paid  in  January,  1825.  No  other 
payment  tDok  place,  but,  after  repeated  applications  for  the  rent  in  several  years 
before  Michaelmas,  1844,  the  lord  distrained  in  May,  1845,  for  six  years'  rent  due 
at  Michaelmas,  1844  : — Held,  first,  that,  by  the  operation  of  2  &  3  W.  4,  c.  27, 
sections  2,  3,  and  34,  the  rent  was  extinguished  by  the  lapse  of  twenty  years 
from  the  day  on  which  the  last  payment  was  made ;  and,  second,  that  the  bar 
thus  interposed  by  that  statute  of  limitations  need  not  be  specially  pleaded,  and 
might  be  given  in  evidence  on  the  plea  in  bar  of  non  tenuit. — In  replevin,  the 
judge's  opinion  at  the  trial  was  in  favour  of  the  defendant,  so  that  he  had  no 
occasion  to  tender  a  bill  of  exceptions ;  but  leave  was  given  to  move  to  enter  a 
verdict  for  the  plaintiff.  '1  he  Court  afterwards  entered  a  verdict  for  the  plaintiff". 
The  eil'ect  was  to  extinguish  the  rent,  the  subject  matter  of  the  avowry,  without 
leaving  any  means  of  reviewing  the  judgment.  The  Court  inclined  to  giant  a 
new  trial,  but  recommended  a  special  verdict,  iti  order  to  carry  the  case  at  once 
into  a  court  of  error,  which  was  afterwards  consented  to,  on  terms. 

[S.  C.  11  Jur.  458 :  affirmed  1850,  5  Ex.  166.] 

Replevin  for  a  cart  distrained  in  a  certain  barn,  in  the  parish  of  West  Ilsley,  in 
Berkshire.  Avowry,  that  the  defendant  well  avows  the  taking  of  the  said  cart,  goods, 
and  chattels  in  the  said  declaration  mentioned,  in  the  said  barn  in  which  &(:.,  and 
justly  &e.,  because  he  saith  that  at  the  said  time  when  &c.,  the  said  barn  in  which  &c., 
was  parcel  of  a  certain  tenement  called  Hodcott  Farm,  otherwise  Hodcott,  with  the 
appurtenances,  situate  and  being  in  the  county  of  Berks,  and  holden  of  the  manor  of 
Stratfield  Mortimer,  within  the  said  county,  by  fealty,  and  the  rent  of  nine  shillings 
yearly,  to  be  paid  at  the  feast-day  of  St  Miciiael  in  every  year  (5  B.  ife  Aid.  392  ; 
Litt.  sects.  213,  131,  and  225),  according  to  the  old  style  and  computation  of  time 
formerly  used  in  this  kingdom, (t)  of  which  said  manor  the  defendant  before  and  at 
the  time  when  i*fcc.  was  the  owner,  and  thereof  lawfully  possessed;  and  because  the 
plainliir  held  and  occupied  the  .said  barn,  with  the  appurtenances,  in  which  &c.,  at  the 
[548]  time  when  &c.  (see  Moor's  Rep.  883;  3  Vin.  Abr.  407;  Ilobart,  108),  and 
because  the  sum  of  21.  14s.  of  the  rent  aforesaid  for  six  years  next  before  and  ending 
at  the  feast-day  of  St.  Michael,  which  was  in  the  year  of  our  Lord  1844,  according  to 
the  said  old  style,  at  the  said  time  when  iVsc.  was  then  due,  in  arrear,  and  unpaid,  to 
the  defendant,  he  the  defendant  well  avows  the  taking  of  the  said  mentioned  cart, 
goods,  and  chattels,  in  the  said  barn  in  which  &c.,  so  being  parcel  of  the  aforesaid 

(a)  Decided  in  Easter  Term  (April  20). 

(c)  See  Doe  d.  Spicer  v.  Lea,  1 1  East,  312;  Smith  v.  IFalton,  1  Moore  &  Scott,  380 ; 
8  Bing.  235. 
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tenement  called  Hodcott  Farm,  otherwise  Hodcott,  with  the  appurtenances,  and  holdeu 
of  the  said  manor  of  Stratfield  Mortimer,  as  aforesaid,  and  justly  &c.,  as  a  distress 
for  the  aforesaid  rent  so  then  being  due,  in  arrear,  and  unpaid  to  the  defendant, 
accoi'ding  to  the  form  of  the  statute  (by  in  such  case  made  and  provided.  Verification, 
and  prayer  of  judgment,  and  a  return  of  the  said  cart,  goods,  and  chattels,  together 
with  defendant's  damages,  costs,  and  charges  in  this  behalf,  according  to  the  form  of 
the  statute  (see  7  H.  8,  c.  4,  s.  .3  ;  21  H.  8,  c.  19,  s.  3;  4  Geo.  2,  c.  28)  in  such  case 
made  and  provided,  to  be  adjudged  to  him  &c. 

Pleas  in  bar : — First,  that  by  reason  of  anything  in  the  said  avowry  alleged,  the 
defendant  ought  not  to  avow  the  taking  of  the  said  cart,  goods,  and  chattels  in  the 
said  declaration  mentioned,  in  the  said  barn  in  which  &c.,  and  justly  &c.,  because  the 
plaintift'  says,  that  the  said  barn  in  which  &c.  was  not  parcel  of  the  said  tenement 
called  Hodcott  Farm,  otherwise  Hodcott,  in  manner  and  form  as  in  the  said  avowry 
alleged  ;  concluding  to  the  country.  Second,  that  the  said  barn  in  which  &c.  was  not 
holden  of  the  said  manor,  in  manner  and  form  as  in  the  said  avowry  alleged  :  con- 
cluding to  the  country  (see  per  Rooke,  J.,  in  Da  Costa  v.  Clarke,  2  Bos.  &  Pull.  376). 
Third,  that  the  defendant  was  not  the  owner  and  possessed  of  the  said  [549]  manor, 
in  manner  and  form  as  in  the  said  avowry  alleged  ;  concluding  to  the  country. 
Fourth,  that  no  part  of  the  said  rent  was  due  or  in  arrear,  in  maimer  and  form  as  in 
the  said  avowry  alleged  ;  concluding  to  the  country.     Issues  thereon. 

At  the  trial,  at  the  last  Berkshire  assizes,  before  Maule,  J.,  it  was  proved  for  the 
defendant,  that  for  the  period  between  Michaelmas,  1784,  and  Michaelmas,  1824,  the 
yearly  rent  in  question  had  been  paid  for  Hodcott  Farm  by  its  owners,  or  their 
tenants  in  possession,  to  the  defendant  and  his  ancestors,  lords  of  the  manor  of  Strat- 
field Mortimer,  as  held  in  free  tenure  of  that  manor.(a)  On  15th  January,  1825, 
eight  years'  arrears,  due  at  Michaelmas,  1824,  were  paid  by  the  then  occupier,  by  direc- 
tion of  his  landlord,  to  the  defendant's  agent.  Repeated  applications  on  behalf  of  the 
defendant  were  afterwards  made  for  payment  of  subsequent  arrears,  but  without 
success  ;  and  on  the  15th  May,  1845,  the  defendant  distrained  on  the  plaintifll''s  cart, 
while  standing  in  a  barn,  .shewn  to  be  paicel  of  Hodcott  Farm,  for  six  yeai's'(J)2  arrears, 
due  at  Michaelmas,  1844.  The  defendant  tendered  evidence  to  prove  the  existence  of 
the  manor,  and  its  having  been  in  his  possession  and  that  of  his  ancestors  for  more 
than  sixty  years,  when  the  plaintiff's  counsel  interposed,  contending  that  the  "  right 
and  title  "  of  the  defendant  to  the  rent  was  extinguished  by  lapse  of  time,  under  the 
operation  of  3  &  4  Will.  4,  c.  27,  ss.  2,  3,  and  34,  which  transferred  the  estate  in  the 
rent  to  the  plaintiff'.  For  the  defendant  it  was  answered,  first,  that  the  twenty  years 
mentioned  in  sections  2  and  3  began  to  run,  not  from  the  time  the  last  payment  of 
rent  was  made,  but  from  Michaelmas,  1825,  till  which  time  no  rent  was  due,  so  that 
the  right  to  distrain  or  sue  for  any  [550]  arrear  of  the  rent  "  first "  accrued  to  the 
defendant  then,  viz.  within  twenty  years  before  the  distress  was  taken  ;  and  secondly, 
that  if  it  did  not,  the  plaintiff'  should  have  pleaded  specially  in  bar,  that  the  right  to 
make  the  distress  did  not  first  accrue  to  the  defendant  within  twenty  years  next 
before  the  distress  was  in  fact  made,  or  in  the  terms  used  in  James  v.  Salter  (3  Bing. 
N.  C.  545,  550;  2  Bing.  N.  C.  505,  507,  S.  C).  Maule,  J.,  expressed  his  opinion  in 
favour  of  the  defendant  on  the  first  point,  and  was  inclined  to  think  that,  if  the  statute 
did  in  fact  operate  as  a  bar,  it  should  have  been  pleaded.  He  also  noticed,  that  sect.  34 
did  not  provide  anything  as  to  arrears  of  the  rent  extinguished  by  it.  And  he  directed 
a  verdict  for  the  defendant,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiff  for 
41.  4s.  (the  costs  of  the  replevin  bond).  Verdict  for  the  defendant,  for  21.  14s.,  the 
amount  of  the  six  years'  arrears,  the  cart  being  found  to  be  of  the  same  value. 

In  Michaelmas  term  last,  Whateley  moved  according  to  the  leave  reserved. 
Sections  2  and  3  shew  that  the  only  question  is,  when  the  last  payment  was  made. 
That  question  is  raised  by  the  last  plea  in  bar,  viz.  of  riens  in  arrear.  (Parke,  B.  No ; 
that  plea  admits  the  rent  to  be  existing,  but  says  it  has  been  satisfied  by  payment  or 
otherwise  ;  whereas  the  effect  of  sect.  34  is  to  extinguish  the  estate  in  the  rent 
altogether  ;  so  that,  at  the  time  of  the  distress,  the  tenement  would  not  be  held  subject 

(by  11  G.  2,  c.  19,  s.  22;  see  Biilpit  v.  Clarke,  1  New  Rep.  56;  Banks  v.  Angel, 
7  Ad.  &  E.  843.     See  also  12  Ad.  &  E.  341. 

(a)  See  Doe  d.  IFhiltuck  v.  Johnson,  Gow's  Rep.  173;  cor.  Holroyd,  J. 

(b)~  See  Paget  v.  Foley,  2  Bing.  N.  C.  679,  as  re-stated  per  Cur.,  3  Bing.  N.  G.  549. 
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to  such  rent.  Alderson,  B.  The  plea  admits  there  is  a  rent,  but  says  it  is  not  in 
arrear  ;  whereas  the  plaintiff's  point  is,  that  there  is  no  such  rent,  not  that  he  did  not 
hold.  Rolfe,  B.  The  plea  admits  that  the  plaintiff  holds  at  a  rent  of  9s.,  payable  at 
Michaelmas.]  The  plaintiff'  contends  that  no  rent  is  in  arrear,  because  it  has  been 
extinguished  by  the  operation  of  the  act.  [Rolfe,  B.  According  to  that  argument, 
non  tenuit  would  always  be  a  .superfluous  plea,  where  riens  in  arrear  is  pleaded. 
Parke,  B.  The  plea  of  riens  in  arrear  lets  in  any  defence  that  the  rent  [551]  is  satisfied 
by  payment,  by  accord  and  satisfaction,  or  otheiwise,  consistent  with  its  admission 
that  the  rent  is  payable  in  respect  of  the  tenement  mentioned  in  the  avowry.]  At  all 
events,  the  second  plea  in  bar  amounts  to  non  tenuit.  [Alderson,  B.  Suppose  the 
rent  was  paj-able  once  in  twenty  years  ?] 

A  rule  having  been  granted,  at  the  present  sittings  (Feb.  10), 
Tyrwhitt  shewed  cause  for  the  avowant.     It  is  clear  that  this  was  a  "  rent  "within 
sect.  2  of  3  &  4  Will,  -i,  c.  27,  being  an  ancient  rent-service  charged  on  the  land,  for 
which  an  assise  would  lie  :  Paget  v.  Foki/  (2  Bing.  N.  C.  679),  Grant  v.  £/&  (9  M.  <fe  W. 
113).     There  are,   then,  two  points:  first,  whether  the  stat.   3  &  4  Will.  4,  c.  27, 
operated  as  a  bar  to  the  defendant's  distress  ;  secondly,  if  it  did,  whether  it  should 
have  been  pleaded  specially.     On  the  first  point ;  the  statute  did  not  operate  as  a  bar. 
It  will  be  contended  that,  as  the  last  payment  of  rent  took  place  on  1.5th  January, 
1825,  when  the  arrear  due  at  Michaelmas,  1S24,  was  paid  off,  the  distress  made  on 
13th  May,   184-5,  for  six  years'  rent  due  at  Michaelmas,  1844,  was  made  more  than 
twenty  years  after  the  right  to  make  a  distress  accrued,  viz.  after  the  "  last  time"  at 
which  the  rent  was  "  received,"  those  being  the  terms  of  sect.  3.     It  will  thus  be 
sought,  not  to  read  sect.  3  as  ancillary  to  sect.  2,  in  cases  not  absolutely  provided  for 
by  it,  but  to  make  sect.  3  override  the  second  section.     If  that  is  so,  the  defendant's 
"  right  to  make  a  distress  "  for  the  freehold  rent  must  have  accrued  at  some  time 
before  the  rent  due  at  Michaelmas,  1825,  had  become  due,  though  his  first  right  to 
distrain  could  have  only  then  arisen.     That  argument  would  enure  to  the  disinherison 
of  the  owner  of  the  rent,  and  to  a  parliamentary  conveyance  of  it  to  the  tenant,  under 
sect.  34.     But,  unless  such  an  [552]  absurdity  in  terms  is  inevitable  from  the  wording 
of  the  act,  those  consequences  will  not  be  permitted  to  follow.     The  real  question  is, 
when  did  the  right  to  make  a  distress  for  any  arrear  of  rent  "first  accrue"  to  the 
avowant!     The  answer  is,  at  Michaelmas,   1825,  and  not  before;  for  this  being  an 
ancient  rent  service,  paj'able  at  the  end  of  each  year  (see  Latch,  264  ;  Bac.  Ab.,  Rents, 
(E.)),  no  rent  whatever  w;is  due  till  that  day.     To  make  the  distress  of  13th  May,  1845, 
out  of  time  for  more  than  twenty  years  after  the  right  to  make  distress  "  first  accrued," 
the  plaintiff'  must  say  that  that  right  "  first  accrued  "  before  13th  May,  1825  ;  but  the 
rent  then  in   course   of  accruing   due,  for  the  first  of  the  twenty  years,  reckoned 
from  Michaelmas,  1824,  could  not  be  distrained  for  till  the  Michaelmas  of  1825.     On 
sect.  2  (b)  standing  alone,  this  case  is  clear  in  favour  of  the  avowant ;  the  difficulty 
is  set  up  on  sect.  3  (c),  which  is  read  as  con-[553]-trolling  the  plain  enactment  of 

(6)  By  3  &  4  W.  4,  c.  27,  s.  2,  no  person  shall  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent,  but  within  twenty  years  next  after  the  time  at 
which  (see  ss.  14,  16)  the  right  to  make  such  entry  or  distress  or  to  bring  such  action 
shall  have  first  accrued  to  some  person  through  whom  he  claims,  or  if  such  right  shall 
not  have  accrued  to  any  person  through  whom  he  claims,  then  within  twenty  years 
next  after  the  time  at  which  (see  ss.  14,  16)  the  right  to  make  such  entry  or  distress, 
or  to  bring  such  action,  shall  have  first  accrued  to  the  person  making  or  bringing  the 
same. 

(c)  By  sect.  3  it  is  enacted,  that  in  the  construction  of  this  act,  the  right  to  make 
an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed 
to  have  first  accrued  at  such  time  as  hereinafter  is  mentioned  ;  that  is  to  say,  when 
the  person  claiming  such  land  or  rent,  or  some  person  through  whom  he  claims,  shall 
in  respect  of  the  estate  or  interest  claimed,  have  been  in  possession  or  in  receipt  of 
the  profits  of  such  land,  or  in  receipt  of  such  rent,  and  shall  while  entitled  thereto 
have  been  dispossessed  or  have  discontinued  such  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  of  such  dispossession  or  discontinu- 
ance of  possession,  or  at  the  hist  time  at  which  any  such  profits  or  rent  were  or  was  .so 
received.     [The  rest  of  the  .section  is  inapplicable  to  this  case.] 

By  s.  34  it  is  enacted,  that  at  the  determination  of  the  period  limited  by  this  act 
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sect.  2.  On  the  relation  of  these  two  sections  to  each  othei-,  Tindal,  C.  J.,  makes  the 
following  observations,  in  delivering  the  judgment  of  the  Court  of  Common  Pleas  in 
James  v.  S(il/er.(a)  "That  this  case  must  have  been  governed  by  the  2nd  section,  had 
that  section  stood  alone,  cannot  be  doubted  ;  and  on  a  more  close  examination  of  the 
3rd  section,  the  object  and  intent  of  it  seem  to  us  to  be  no  more  than  this — to  explain 
and  give  a  construction  to  the  enactment  contained  in  the  second  clause,  as  to  '  the 
time  at  which  the  right  to  make  a  distress  for  any  rent  shall  be  deemed  to  have  first 
accrued  '  in  those  cases  only  in  which  doubt  or  difficulty  might  occur,  leaving  every 
case  which  plainly  falls  within  the  genei-al  words  of  the  2nd  section,  but  is  not  included 
among  the  instances  given  by  the  3rd,  to  be  governed  by  the  operation  of  the  2nd." 
He  adds,  "  Many  reasons  concur  to  shew  that  such  must  be  the  just  construction  of 
the  act.  In  the  first  place,  if  it  had  been  intended  that  the  3rd  section  should  limit 
the  application  of  the  second  to  those  cases,  and  those  only,  which  are  enumerated 
in  the  third,  it  might  justly  have  been  expected  that  woids  would  have  been  employed 
to  express  clearly  [554]  and  distinctly  such  an  intention.  But  in  this  section  there 
are  no  words  that  can  be  said  directly  to  exclude  all  instances,  except  those  enumerated 
in  the  3rd  section."  In  a  later  part  of  the  judgment  the  Chief  Justice  distinctly 
says,  "the  claim  and  title  of  the  defendant  to  the  annuity  is  barred  by  the  lapse  of 
twenty  years  since  his  right  to  distrain  'first  accrued.'"  In  G-mnt  v.  Ellis  (9  M.  &  W. 
113  and  124),  this  Court  says:  "In  the  3rd  and  some  other  sections,  the  act  proceeds 
to  define  the  time  in  most,  though  (as  is  noticed  by  Tindal,  C.  J.,  in  James  v.  Salter), 
not  in  all,  possible  cases  at  which  the  right  to  make  a  distress  for  the  purpose  of 
recovering  any  rent  shall  be  deemed  to  have  '  first  accrued '  to  the  party  making 
the  same." 

It  is  contended,  that  where  the  meaning  of  a  section  is  clear,  a  court  is  not  at 
liberty  to  create  doubts  by  referring  to  other  sections.  Now  sect.  2  contemplates  the 
case  where  the  right  or  title  to  the  rent  itself  is  disputed ;  (b)  but  if  sect.  3  has 
operation  in  this  case,  the  defendant  could  not  have  "  discontinued  "  receipt  of  this 
rent  before  his  right  to  its  posse.ssion  accrued  at  Michaelmas,  182.5,  viz.  before,  in 
the  words  of  sect.  3,  he  was  "entitled  thereto."  [Parke,  B,  Those  words  only  apply 
to  the  estate  in  the  rent.]  The  avowant  did  not  "discontinue"  its  receipt  till  it  fell 
first  in  arrear  at  that  date.  If  the  defendant  "  discontinued  "  its  receipt  at  the  last 
payment  of  it  in  January,  1825,  then,  though  no  one  else  has  received  it  since 
adversely  to  him,  the  not  distraining  for  it  before  it  was  due,  viz.  1 3th  May,  1 825, 
will,  under  sect.  34,  extinguish  the  avowant's  estate  in  it,  and  transfer  it  to  the  tenant. 
To  be  "  dispossessed  "  of  a  rent,  some  one  must  have  successfully  disputed  your  title, 
and  the  I'cnt  must  have  been  received  by  another  by  paramount  title,  or  withheld 
by  hostile  resolution  of  the  rent-payer.  The  word  "dispossession"  [555]  in  sect.  3 
may  more  properly  apply  to  a  "land,"  but  is  the  key  to  the  meaning  of  "discontinu- 
ance "  of  receipt  of  rent ;  for  it  means  hostile  dispossession,  and  is  quite  different  fi'om 
mere  omission  to  receive.  To  bring  this  case  within  sect.  3,  the  defendant  must  have 
voluntarily  discontinued  the  receipt  of  the  rent,  or,  as  observed  by  Alderson,  B.,  in 
Doed.  Davi/  v.  Oxenham  (7  M.  &  W.  131),  "a  party  might  lose  his  estate  by  having  an 
insolvent  tenant,"  or,  as  might  be  added,  by  indulgence,  or  reluctance  to  enforce  a 
small   right  by  distress,  though   constantly,  as  in  this  case,  applied  for  during  the 

[viz.  by  ss.  2,  3,  and  s.  16,  infra,  p.  558,  note,]  to  any  person  for  making  an  entry  or 
distress,  or  bringing  any  writ  of  quare  irapedit  or  other  action  or  suit,  the  right  and 
title  of  such  person  to  the  land,  rent,  or  advowson,  for  the  recovery  whereof  such 
entry,  distress,  action,  or  suit,  respectively,  might  have  been  made  or  brought  within 
such  period,  shall  be  extinguished. 

(a)  3  Bing.  N.  C.  544,  553,  555.  Distress  in  1835,  for  £870,  part  of  and  arrears 
of  the  annuity  of  £30  (for  above  twenty-five  years),  beginning  to  accrue  at  testator's 
death,  April,  1805.  No  distress  was  made  for  twenty-nine  years  after  the  right  to 
distrain  first  accrued,  and  that  fact  appeared  on  the  record  (see  per  Tindal,  C.  J., 
p.  551) :  and  there  was  a  plea  in  bar,  that  it  was  not  made  within  .six  j'ears  after  the 
said  arrears  in  respect  of  said  annuity  became  due  ;  but  the  defendant  was  held  entitled 
to  judgment,  because  the  question  only  respected  the  amount  of  arrears,  and  not  the 
title  to  the  annuity,  and  the  distress  was  in  time  for  the  last  six  years.  (Per  Cur., 
3  Bing.  N.  C.  555.) 

(b)  Per  Cur.,  3  Bing.  N.  C.  552  ;  Sugd.,  Vend.  &  P.,  11th  edit.,  617. 
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twenty  years.  Another  absurdity  results  from  the  argument  on  the  other  side.  If 
sect.  3  overiides  sect.  2  in  this  particular,  so  as ito  make  the  statute  begin  to  run  from 
Michaelmas,  1824,  the  i-ent  was  lost  and  barred  at  Michaelmas,  1844,  viz.  in  nineteen 
years  after  the  first  payment  of  it  which  fell  in  arrear,  viz.  at  Michaelmas,  1845,  could 
be  enforced  by  distress  or  action.  But  if  the  plaintifl'  only  contends  that  the  twenty 
years  count  from  the  "last  time"  the  rent  was  in  fact  "received,"  then,  if  it  was  not 
paid  till  a  year  or  ten  years  after  due,  it  would  follow  that  the  twenty  years  would 
begin  to  run  from  the  time,  whatever  it  might  be,  of  the  rent  being  "received"  in 
point  of  fact,  which  would  make  the  operation  of  the  rule  depend  in  every  case  on 
an  uncertain  event,  and  the  time  of  limitation,  instead  of  depending  on  the  day  when 
the  rent  which  was  paid  became  due,  might  be  indefinitely  extended.  Nothing  is 
provided  liy  sect.  34  as  to  extinguishing  any  arrear  of  a  freehold  rent. (ft)  Then  what 
is  to  become  of  the  twentieth  year's  rent,  where  the  last  previous  payment  of  rent  was 
at  a  date  more  than  twenty  years  before  the  end  of  the  twentieth  year,  before  which 
[556]  time  the  rent  of  that  year  was  not  due  I  For  if  the  argument  on  the  other 
side  is  to  prevail,  as  no  payment  had  been  made  within  those  twenty  years,  the 
twentieth  year's  rent  would  no  sooner  be  due  than  it  would  be  extinguished  by 
sect.  34.  But  an  adherence  to  the  clear  words  of  sect.  2  prevents  that  absurdity. 
Copses  of  underwood,  grown  for  hof)-poles,  might  well  be  held  at  an  ancient  freehold 
rent,  payable  in  the  year  of  cutting  them,  be  that  the  tenth  or  twentieth  year  of  their 
growth.  Again,  supposing  nineteen  years'  rent  not  paid  till  five  years  after  the  lapse 
of  the  twentieth  year  from  the  previous  payment — is  the  statute  to  run  from  the 
end  of  the  five  years,  that  being  "  the  last  time  at  which  the  rent  was  received  "  in 
fact?  If  it  is,  the  time  of  limitation  will  be  indefinitely  extended,  instead  of  remaining 
capable  of  being  accurately  fixed  by  the  day  on  which  the  right  to  the  rent  and  the 
remedy  for  recovering  it  first  accrued. 

Secondly,  if  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  constitutes  a  defence 
in  this  case,  it  should  have  been  pleaded  specially  in  bar,  and  cannot  be  taken 
advantage  of  on  non  tenuit.  The  course  of  pleading  on  the  ancient  statutes  of 
limitation  ha.s  always  been  to  plead  them  in  bar  to  avowries  for  freehold  rents,  whether 
they  were  known  to  commence  by  deed,  or  were  ancient  and  did  not.  Thus,  in 
Coujter  v.  Fisher,(aY  the  avowry  was  on  32  H.  8,  c.  3,  s.  4,  for  a  rent  founded  on  a 
deed,  not  alleging  seisin  thereof  within  time  of  limitation.  The  plea  iu  bar  was, 
that  neither  the  intestate  nor  his  ancestors,  nor  any  other  whose  estate  [557]  the 
avowant  hath  in  the  rent,  were  ever  seised  of  the  same  rent  within  forty  (a)-  years  then 
last  past  before  the  taking ;  "  and  demurrer,  pretending  that  avowry  ought  to  allege 
seisin  in  the  avowant  within  forty  years ; "  but  the  avowry  was  held  good.  For  as 
the  rent  was  avowed  for  under  a  deed,  the  avowant  was  not  bound  to  shew  seisin 
within  forty  years,  "but  same  shall  come  on  the  other  part;  sell,  not  seised  of  the 
services  after  ('Puis,'  Dyer,  31.5,  330)  the  limitation." (c)  Again,  as  to  ancient  free- 
hold rents  not  commencing  by  deed,  (before  11  Geo.  2,  c.  19,  s.  22),  seisin  of  them 
was  alleged  in  the  avowry  ;  and  the  rule  of  pleading  was  that  "  seisin  ought  to  be 
confessed  and  avoided,  as  by  coercion  of  distress,  or  traversed,  (viz.  by  plaintifl'),  and 
traverse  shall  never  be  of  seisin  generally,  but  ever  of  seisin  within  time  of  limita- 
tion, (c?)  as  the  books  are.  Dyer,  315,  pi.  101  and  330  b.  ;  8  Co.  64,  Foster's  case." 
Diet,  'per  Harvey  and  Croke,  Js.,  in  Faivkcners  v.  BeUhi(jham.{e)  This  shews  that, 
anciently,  non  tenuit  did  not  raise  the  defence  of  the  Statute  of  Limitations. 

(b)  Sect.  42  seems  to  provide  for  arrears  of  rent  reserved  by  demise ;  see  9  M.  & 
W.  1 1 8,  arguendo. 

(a)'  1  Brownlow,  1 69  ;  6  Jac.  1  ;  S.  C.  as  Fosk)^s  case,  8  Eep.  64,  (vouching  IFamnfi'.i 
ease,  in  C.  P.),  cited  2  Saund.  63  b.,  n.  See  Benwt  v.  King,  3  Lev.  21  ;  8  Went.  137. 
In  Collins  v.  (joodall,  2  Vern.  235,  the  J^ords  Commissioners  of  the  Great  Seal  say  that 
Foster's  case,  in  8  Kep.,  concerns  only  customary  rents  between  lord  and  tenant,  and 
not  rents  that  commence  by  grant,  or  whereof  the  commencement  can  be  shewn. 

(a)''  Fifty  years  is  the  term  in  Cay's  print  of  stjit.  32  H.  S,  c.  2,  s.  4. 

(c)  And  see  Ifanvoml  v.  Parnmour,  (12  Jac),  1  Koll.  K.  50,  S.  P.  ;  also  Moore's 
Rep.  31,  pi.  101  ;  Freeman  v.  Starkie,  Ilutton's  Kep.  109. 

(d)  Viz.  fifty  years;  Cay's  Statutes,  32  H.  8,  c.  2,  s.  4. 

(c)  Cro.  Car.  81,  82,  214.  S.  C.  Hetley,  45;  \V.  Jo.  258.  Replevin.  Cognizance 
for  rent  arrear  of  eighteen  shillings  and  four  arrows  annually,  at  Michaelmas,  paid  for 
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This  avowry,  being  by  the  owuer  of  a  manor  for  an  ancient  freehold  rent  belong- 
ing to  it,  does  not,  since  11  Geo.  2,  c.  19,  s.  22,  set  forth  the  avowant's  title,  as  would 
ha\'e  formerly  been  necessary.  See  Bnljnt  v.  [558]  C'lark.(a)  It  must  be  said,  that, 
though  3  &  4  Will.  4,  c.  27,  s.  34  (see  this  section,  ante,  p.  552,  note  (e)),  extinguishes 
the  right  as  well  as  the  remedy,  so  that  after  twenty  years  it  transfers  the  estate  in 
the  rent  to  the  occupier,  as  it  were  by  parliamentary  conveyance,  that  enactment  may 
be  relied  on  on  non  tenuit,  whereas  on  the  old  Statutes  of  Limitation,  which  only 
took  away  the  remedy,  it  was  necessary  to  plead  it  in  bar.  But  nothing  in  sect.  34 
expressly  makes  any  difference  in  the  I'ule  of  pleading,  and  it  is  subject  to  sect.  16,(c) 
the  clause  of  saving  for  disabilities,  which  resembles  that  in  21  Jac.  1,  c.  16.  And  the 
real  ground  for  pleading  that  statute  of  limitations  specially  was,  that  the  exceptions 
in  sect.  2,  in  favour  of  persons  disabled  by  infancy,  coverture,  idiocy,  &c.  might  not 
be  rendered  useless,  and  they  taken  by  surprise  at  the  trial,  by  finding  the  statute  of 
limitations  there  first  relied  on  (1  Saund.  283,  note  2).  Not  only  is  there  in  the 
present  case  a  like,  but  a  stronger  reason  for  compelling  the  parties  to  put  the  new 
statute  of  limitations  on  record,  when  the  right  as  well  as  the  remedy  is  taken  away 
for  the  first  time  [559]  by  its  positive  enactment  in  sect.  34.  In  a  case  on  21  Jac.  1, 
c.  16,  where  the  declaration  disclosed  that  the  cause  of  action  accrued  more  than  six 
years  before,  the  Court  still  held  that  the  statute  must  be  pleaded  ;  moreover,  that 
the  plaintiff  might  have  an  opportunity  to  reply  an  original  sued  out  within  six  years 
after  the  cause  of  action  accrued.  Gould  v.  Johnson  (2  Ld.  Eaym.  838).  Even  before 
Chajiple  V.  Durston  (1  C.  &  J.  19  :  1  Saund.  283,  note  (2)),  the  practice  was  to  plead 
and  reply  the  statute  of  limitations  specially  in  debt  as  well  as  assumpsit.  So,  in 
equity,  the  statute  of  limitations  must  be  put  on  the  pleadings,  either  by  way  of  plea 
or  answer.  Prince  v.  Heylin  (1  Atk.  493  ;  see  Collins  v.  Goodall,  2  Vern.  235).  So  far 
as  the  course  of  pleading  since  3  &  4  Will.  4,  c.  27,  has  weight,  it  has  been  always 
considered  right  to  plead  that  statute  in  bar  in  replevin,  by  analogy  to  the  old  law. 
James  v.  Salter  (3  N.  C.  545,  550 ;  S.  C.  2nd  edit.,  505,  507) ;  arani  v.  Ellis  (9  M.  & 
W.  113).  So,  it  has  been  replied  specially  in  trespass,  to  a  plea  of  entry  by  the 
defendant.  Holmes  v.  Newland  (11  Ad.  &  E.  44).  [Parke,  B.  In  James  v.  Salter  it 
had  become  necessary  to  plead  specially  in  bar,  as  the  avowry  set  out  a  will  and  relied 
on  it.     The  plaintiff's  counsel  need  not  answer  this  point.] 

Whateley  and  Carrington,  contra.  No  case  has  yet  occurred  which  is  exactly  in 
point ;  but  it  is  clear  that  sections  2  and  3  are  to  be  read  together.  [Alderson,  B. 
Their  terms  differ  in  some  degree.  There  is  no  difficulty  in  construing  sect.  2  adversely 
to  you  ;  but  there  certainly  is  a  difficulty  arising  on  sect.  3,  though  it  is  not  easy  to 
see  that  the  defendant,  by  having  omitted  to  bring  an  action,  or  make  a  distress,  for 
more  than  twenty  years,  has  been  dispossessed,  or  discontinued  his  receipt  of  the  rent.] 
The  plaintiff  contends,  upon  sect.  3,  that  the  defendant  discon-[560]-tinued  the  receipt 
of  this  rent  from  the  time  at  which  it  was  last  received,  viz.  13th  January,  1825,  so 

a  meadow  held  as  of  a  manor.  Pleas  in  bar:  1.  Non  tenuit;  2.  Possession  of  the 
rent  by  avowant  within  forty  years.  Demurrer  by  avowant  (confessing  no  seisin  being 
had  within  forty  years),  on  the  ground  that  such  a  rent  was  not  within  stat.  32  H.  8, 
c.  2,  but  a  new  rent,  and  a  rent  seek  only  ;  and  so  held  by  three  justices,  against 
Harvey  and  Croke,  justices,  but  reversed  in  error,  Cro.  Car.  214,  and  judgment  for 
the  plaintiff. 

(a)  1  N.  R.  56.  SiUy  v.  Dally,  Easter  Term,  10  W.  3,  Carthew,  445,  semb.  cont. ; 
See  2  Mod.  70,  71;  16  Vin.  459;  3  Salk.  220;  1  Saund.  284,  n.  {d) ;  3  Salk.  307; 
cited  1  Bos.  &  P.  361,  n. ;  Com.  Dig.,  Pleader,  (C.  36) ;  Soane  v.  Ireland,  10  East,  259. 

(()  3  &  4  W.  4,  c.  27,  s.  16,  is  as  follows: — "Provided  always,  and  be  it  further 
enacted,  that  if,  at  the  time  at  which  the  right  of  any  person  to  make  an  entry  or 
distress,  or  biing  an  action  to  recover  any  land  or  rent,  shall  have  first  accrued  as 
aforesaid  [ss.  2,  14],  such  person  shall  have  been  under  any  of  the  disabilities  herein- 
after mentioned,  that  is  to  saj',  infancy,  coverture,  idiocy,  lunacy,  unsoundness  of  mind, 
or  absence  beyond  seas,  then  such  person,  or  the  person  claiming  through  him,  may, 
notwithstanding  the  period  of  twenty  years  hereinbefore  limited  shall  have  expired, 
make  an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent,  at  any  time 
within  ten  yeais  next  after  the  time  at  which  the  person  to  whom  such  right  shall 
have  first  accrued  as  aforesaid  shall  have  ceased  to  be  under  any  such  disability,  or 
shall  have  died,  which  shall  have  first  happened." 
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as  to  make  the  distress  in  May,  1845,  too  late.  That  section  is  not  a  mere  interpreta- 
tion clause,  but  governs  sect.  2,  and  decides  this  case.  The  ease  of  Lessee,  Mannon  v. 
Bimjham  («)'  is  strongly  in  point  for  the  plaintiff.  It  is  thus  stated  in  Mr.  Shelford's 
"Eeal  Property  Statutes,"  4th  edit.,  p.  140:  "In  a  recent  case  in  Ireland,  of  a  lease 
for  lives,  at  a  rent  above  20s.,  (see  sect.  9),  with  the  common  condition  of  re-entry,  it 
was  held,  that  the  landlord  could  not  maintain  ejectment  for  non-payment  of  rent  after 
the  tenant  had  been  more  than  twenty  years  in  possession  without  paying  rent  to  the 
landlord  or  any  other  person,  a  right  of  entry  having  accrued  more  than  twenty  years 
before.  The  case  of  Doe  d.  Dacy  v.  Oxenhaia  (7  M.  &  W.  131)  was  cited,  and  the 
Court  was  strongly  pressed  with  the  anomaly  of  the  landlord's  being  entitled  to 
recover  the  possession  at  the  end  of  the  term,  or  within  twenty  years  after,  and  yet 
being  unable  to  avail  himself  of  the  condition  of  re-entry  in  the  subsisting  lease.  The 
Court,  howevei',  after  much  deliberation,  while  they  recognised  the  propriety  of  the 
above  decision  of  the  English  I'jxchequer,  and  admitted  the  existence  of  the  anomaly, 
yet  stated  that  thej^  felt  bound  by  the  language  of  the  enactments,  which  they  thought 
clear  on  the  subject."  As  to  rents  payable  every  twentieth  year,  no  such  cases  are 
known  in  practice.  [Alderson,  B.  An  old  forfeiture  of  twenty  years'  standing  would 
be  within  the  act.  The  forfeiture  in  question  sprung,  originally,  out  of  the  non- 
payment of  rent ;  but  whether  it  had  arisen  more  than  twenty  years  before  does  nob 
appear.]  The  case  cited  shews  that  the  Irish  court  of  Common  Pleas  must  have  held 
the  rent  to  be  extinguished.  [Alderson,  B.  They  in  fact  controverted  Doe  d.  Drm/  v. 
Crenham,  [561]  though  they  are  reported  to  have  stated  otherwise.  What  becomes 
of  the  last,  or  twentieth,  year's  rent  ?]  G-rant  v.  Ellis  and  Doe  v.  Oxenham  both  turned 
on  the  meaning  of  the  word  "rent."  [Parke,  B.  \ou  say  that  the  defendant 
"  discontinued  "  the  i-eceipt,  afid,  if  so,  that  the  statute  is  to  run  from  the  last  time 
of  any  actual  payment.  That  construction  if  it  clears  the  question  of  grammatical 
embarrassments,  introduces  all  those  of  another  kind.  Rolfe,  B.  Had  the  owner  of 
the  rent  died  between  Michaelmas,  1824,  and  Michaelmas,  1825,  you  would  have 
stated  him,  in  pleading,  as  having  been  in  receipt  of  the  rent  when  he  died  :  for  he 
had  received  the  rent  due  at  Michaelmas,  1824.  Suppose  he  died  after  Michaelmas, 
1825,  no  other  person  but  his  heir  could  have  the  rent.  Your  argument  excludes 
all  the  .-savings  for  disabilities ;  so  that,  supposing  the  owner  to  have  been  a  feme  sole 
on  the  day  the  last  payment  was  made,  and  to  have  married,  or  become  lunatic,  the 
rent  would  be  equally  extinguished  either  at  Michaelmas,  1S44,  or  on  the  15th  of 
January,  1845,  whether  she  was  guilty  of  any  laches  or  not.  Parke,  B.  If  the  Statute 
of  Limitations  once  began  to  run,  it  would  continue  to  do  so,  notwithstanding  an 
intcivening  disability,(a)-  which  may  be  an  answer  to  that  dithculty.  Kolfe,  B.  Your 
calculation  of  the  period  at  which  the  statute  begins  to  run,  from  Michaelmas  1825, 
throws  out  of  the  case  all  the  enactments  in  sect.  16,  respecting  disabilities,  an  incon- 
venience which  does  not  arise  if  the  statute  is  held  to  begin  to  run  from  Michaelmas 
1824.  Alderson,  B.  If  we  take  the  literal  and  plain  construction  of  sect.  2,  we  shall 
escape  from  the  difficulties  in  which  sect.  3  would  plunge  the  case  with  reference  to 
the  savings  for  disabilities.  By  sect.  8,  the  right  of  the  person  entitled  to  make  entry 
or  distress  is  to  be  deemed  to  have  first  accrued  at  the  determination  of  the  first  of 
such  years,  or  other  periods,  or  at  the  last  time  when  any  [562]  rent  payable  in  respect 
of  such  tenancy  shall  have  been  received,  which  shall  first  happen.]  That  is  in  the 
plaintiff's  favoiu',  for  no  such  words  are  found  in  sect.  3.  The  rule  of  acting  on  modern 
stiitutes  is,  to  adhere  to  their  words  as  far  as  possible.  As  to  the  meaning  of  discon- 
tinuance to  receive  rent,  it  is  the  reverse  of  continuing  to  do  so.  If  the  owner  does 
discontinue  receipt  of  rent,  the  last  time  he  receives  it  is  the  time  of  discontiiuiance 
from  which  the  statute  runs.  [Alderson,  B.  The  right  to  distrain,  by  sect.  3,  first 
accrues  at  the  time  of  dispossession,  (as  it  seems,  of  the  land),  or  at  the  last  time  at 
which  any  such  rent  was  received.  We  must  try  to  make  sense  of  these  enactments, 
and  to  give  effect  to  the  spirit  of  them,  as  far  as  their  words  will  admit.]  Banks  v. 
Angel  (7  Ad.  &  E.  843.     See  12  Ad.  &  E.  341)  was  also  mentioned. 

Cur.  adv.  vult. 

In  Easter  Term  (April  20)  the  judgment  of  the  Court  was  delivered  by 

(«)'  Trin.  1841,  C.  B.,  Ireland;  Smythe's  Law  of  Landlord  and  Tenant  in  Ireland,  676. 
(ay  See  Doc  d.  Duroure  v.  Jones,  4  T.  K.  311  ;  1st  Scl.  N.  P.  145;  2nd  vol.  733, 
10th  edit. 

Ex.  Uiv.  IX.— 42 
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Parke,  B.  The  question  in  this  case  turns  entirely  on  the  construction  to  be  put 
on  the  2nd  and  3rd  sections  of  the  Real  Property  Limitation  Act,  3  &  4  Will.  4,  c.  27. 
The  facts  of  the  case  are  very  short.  The  defendant  was  entitled  to  an  ancient 
quit  rent,  payable  annually  at  .Michaelmas,  out  of  certain  land  held  of  his  manor. 
AH  the  rent  which  accrued  due  up  to  Michaelmas,  1824,  was  duly  paid,  the  last 
payment  having  been  made  on  the  loth  of  January,  1825.  No  rent  was  paid  after 
that  date,  and  on  the  1.5th  of  May,  1845,  the  defendant  distrained  for  six  years'  arrears 
of  rent  accrued  due  up  to  Michaelmas,  1844  ;  and  the  question  is,  whether,  at  the  time 
of  the  distress,  his  title  to  this  rent  had  been  extinguished  by  lapse  of  time. 

The  Court  has  already  given  its  opinion,  that,  if  it  was,  the  pleadings  are  proper. 

The  second  section  of  the  act,  so  far  as  it  applies  to  the  [563]  present  case,  enacts, 
that  no  person  shall  make  an  entry  or  distress,  or  bring  any  action  to  recover  any 
land  or  rent,  but  within  twenty  years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action,  first  accrued  to  the  person  making  or 
bringing  the  same.  In  this  case,  as  all  rent  was  paid  up  to  Michaelmas,  1824,  no 
distress  could  have  been  made  prior  to  Michaelmas,  1825.  Therefore,  if  the  question 
depended  entirely  on  this  2nd  section,  the  distress  made  in  May,  1845,  i  e.,  within 
twenty  years  from  Michaelmas,  1825,  would  seem  to  have  been  made  in  due  time. 
But  the  question  does  not  turn  exclusively  on  this  section  ;  for,  in  the  3rd  section, 
the  Legislature,  apparently  considering  that  difficulties  might  exist  as  to  the  exact 
point  of  time  from  whence  the  twenty  years  should  begin  to  date,  has  proceeded  to 
fix  that  point  in  many,  if  not  in  all,  possible  cases.  The  language  of  the  third  clause, 
so  far  as  it  is  applicable  to  this  case,  is  as  follows  : — "  And  be  it  further  enacted,  that, 
in  the  construction  of  this  act,  the  right  to  make  an  entrj'  or  distress,  or  to  bring  an 
action  to  recover  any  land  or  rent,  shall  be  deemed  to'have  first  accrued  at  such  time 
as  hereinafter  mentioned,  that  is  to  say,  when  the  person  claiming  such  land  or  rent 
shall  have  been  in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent,  and  shall,  while  entitled  thereto,  have  been  dispossessed  or  have  discontinued 
such  possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the 
time  of  such  dispossession,  oi'  discontinuance  of  possession,  or  at  the  last  time  at  which 
any  such  profits  or  rent  were  or  was  so  received."  Here  the  defendant  was,  up  to 
1826,  in  receipt  of  the  rent  in  question,  and  afterwards  discontinued  such  receipt;  so 
that  he  comes  precisely  within  the  description  of  the  persons  referred  to  in  the  first 
branch  of  the  statute ;  and  the  question  is,  whether,  in  such  a  case,  the  statute  meant 
absolutely  to  fix  the  point  from  which  the  twenty  years  are  to  date,  at  the  day  on 
which  the  last  payment  of  rent  was  [564]  made,  or  to  enable  the  party  claiming  to 
calculate  from  that  date,  or,  at  his  option,  from  the  time  when  he  discontinued  the 
receipt  of  the  rents.  We  think  the  former  is  the  tj-ue  construction,  and  that,  in  the 
case  of  rent,  the  calculation  must  always  be  made  from  the  last  actual  receipt.  Although 
the  clause  in  this  branch  of  it  seems  to  present  an  alternative,  viz.  either  the  discon- 
tinuance of  possession  or  the  last  actual  receipt :  yet  we  think  that,  in  truth,  no 
alternative  is  contemplated. 

The  statute,  it  will  be  observed,  provides,  in  the  same  sentence,  both  for  the  case 
of  land  of  which  a  party  has  been  dispossessed,  and  for  that  of  rent  which  he  has 
ceased  to  receive  ;  and  the  sentence  must  be  read,  not  as  giving  in  either  case  a  choice, 
but  reddendo  singula  singulis,  i.e.,  fixing  the  actual  moment  of  dispossession,  or  discon- 
tinuance of  possession,  as  the  point  from  which  the  twenty  years  are  to  run,  in  the 
case  of  land  of  which  a  party  has,  at  some  moment  of  time,  ceased  to  be  in  actual 
possession,  and  the  last  actual  payment  of  rent,  as  the  point  from  which  the  twenty 
years  are  to  run  in  the  case  of  a  party  ceasing  to  receive  rent.  The  object  of  the 
legislature  seems  to  have  been  to  fix  a  point,  the  exact  position  of  which  should 
be  perfectly  clear,  rather  than  one  which  should,  abstractedly  considered,  be  the 
most  just. 

The  last  payment,  in  the  case  of  rent,  is  a  point  of  time  which  could  admit  of  no 
doubt;  whereas  the  time  at  which  a  party  has  discontinued  the  receipt  of  rent  is 
obviously  a  point  of  time  very  ditticult  to  ascertain.  When  does  a  party  entitled  to 
rent  "discontinue"  its  receipt?  Does  he  do  so  by  not  receiving  it  on  the  day  on 
which  it  is  duel  Or,  if  not,  how  soon  afterwards?  There  would  be  very  great 
difficulty  in  fixing  any  such  point.  Add  to  which,  the  expression,  in  this  part  of  the 
clause,  is  not  discontinuance  of  receipt,  but  discontinuance  of  possession ;  language 
which  appears  to  us  to  apply  to  the  case  not  of  rent  but  of  land. 
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It  must  not,  however,  be  overlooked,  that  there  are  diffi-[565]-culties  in  this  con- 
struction. In  the  first  place,  the  twenty  years  are  thus  made  to  comprise  a  space  of 
time  during  which  the  party  could  not  have  instituted  any  proceedings,  and  during 
which,  therefore,  he  is  guilty  of  no  laches  in  not  instituting  legal  proceedings.  The 
general  piinciple  of  the  Statutes  of  Limitations  has  been  to  fix  the  period  during 
which  a  party  having  a  right  to  institute  legal  proceedings  may  exercise  that  right, 
and  that  principle,  in  the  clause  now  under  consideration,  is  fully  adhered  to  in  the 
case  of  land.  A  person  dispossessed  of  land  is  allowed  twenty  years  from  the  time  of 
his  being  dispossessed,  and  during  all  that  period  he  may  bring  his  ejectment.  But 
a  person  disseised  of  rent  has  (according  to  the  construction  we  adopt)  only  twenty 
years  from  the  last  payment ;  and  so  if  an  annual  rent  has  been  paid  on  the  day  on 
which  it  is  due,  and  afterwards  unjustly  withheld,  the  party  aggrieved  has  only 
nineteen  years  instead  of  twenty,  during  which  he  can  bring  his  action  or  distrain  ; 
for  during  the  first  year  of  the  twenty  it  is  plain  that  he  has  no  right  of  distress  or 
action  at  all.  This  is  undoubtedly  an  anomaly,  but  it  must  still  exist  in  many  cases, 
whatever  construction  we  put  on  the  branch  of  the  third  section  now  under  considera- 
tion ;  for  the  second  branch  of  the  same  section  provides  for  the  case  of  a  party  dying 
.seised  of  a  rent,  and  enacts  that  in  such  case  the  right  of  the  heir  or  devisee  to 
make  a  ilistrcss,  or  bring  an  action,  shall  be  deemed  to  have  first  occurred  at  the  time 
of  the  death  of  the  party  dying  ;  and  it  is  plain  that  the  period  of  twenty  years  may 
thus  include  time  during  which  no  right  of  action  or  distress  will  have  existed  ;  and 
the  same  objection  applies  to  the  other  branches  of  the  third  section,  which  provide 
for  the  cases  of  parties  claiming  by  purchase,  parties  claiming  reversionary  interests, 
and  persons  claiming  under  breaches  of  condition.  It  applies  also  to  the  very 
common  case  of  tenancies  from  j^ear  to  year,  provided  for  by  the  eighth  section,  where 
the  end  of  the  first  year  of  the  tenancy,  or  the  last  [566]  payment  of  rent,  is  declared 
to  be  the  time  when  the  right  first  accrues  ;  and  yet  there  is  not  necessarily  any  right 
to  enter  at  either  period. 

Another  ditficulty  was  pointed  out  and  much  insisted  on  at  the  bar,  namely,  that, 
on  the  construction  which  we  adopt,  great  injustice  would  necessarily  result  in  the 
ordinary  case  of  heriots  and  other  similar  rights,  which  become  due  at  uncertain 
intervals  ;  and  also  the  ]3ossible,  though  not  very  piobable  case  of  a  lent  reserved 
payal)le  every  twenty  years,  or  at  a  longer  interval.  In  such  cases,  if  the  twenty 
years  are  to  be  calculated  from  the  last  payment,  a  party,  it  was  argued,  will  lose  his 
right  without  any  default  or  laches  whatever,  when  the  rent  is  payable  at  intervals 
greater  than  twenty  years,  and  it  is  shortened  to  less  than  a  j'ear  where  it  is  pay- 
able every  twenty  years  ;  and  no  doubt  great  difficulty  may  exist  in  dealing  with 
such  cases.  But  as  to  heriots,  probably  the  answer  to  this  objection  may  be,  that  in 
a  case  similar  to  that  now  before  us,  the  word  "rent  "  would  not  include  heriots — for 
though  by  the  interpretation  clause  the  word  "  rent  "  is  made  to  include  heriots,  )'et 
that  is  only  where  the  nature  of  the  piovision  or  the  context  does  not  exclude  such  a 
construction  ;  and  it  may  be  that  the  injustice  pointed  out  would  aflbrd  grounds  for 
holding  that  in  the  clause  now  under  consideration  the  word  "rent"  does  not 
include  heriots.  A  similar  observation  may  be  made  upon  the  case  of  rents  payable 
at  greater  intervals  than  twenty  years,  and  this  may  be  considered  either  as  falling 
under  the  general  enactment  in  the  second  section,  so  that  each  particular  heriot  or 
amount  of  rent  duo  may  be  recovered  within  twenty  years,  or  is  not  provided  for  by 
the  statute  at  all,  and  is  left  in  the  same  condition  as  if  the  act  had  not  passed. 

The  same  answer  certainly  cannot  be  given  to  the  case  of  rents  reserved  payable 
at  intervals  of  twenty  years,  or  less,  in  which  the  time,  upon  our  construction,  must 
be  much  shortened.  It  may,  however,  be  very  doubtful,  whether  in  [567]  fact  any 
rents  pay.able  at  such  large  intervals  do  exist,  and  even  if  there  are  any  such,  we  do 
not  think  the  argument  derived  from  their  existence  can  afli"ect  the  question,  consider- 
ing that,  whatever  interpretation  we  put  on  the  first  bi'aneh  of  the  section,  it  is  quite 
certain  that,  in  all  the  other  branches  of  it,  the  anomalies  and  ditliculties  pointed  out 
must  exist. 

The  last  objection  insisted  on  was  founded  on  the  16th  section,  which  saves  the 
rights  of  infatits,  femes  covert,  lunatics,  and  other  persons  under  disabilities.  The 
clause,  it  will  be  observed,  is  m.ade  to  operate  only  where  the  party  intended  to  be 
protected  is  under  disability  at  the  time  when  the  right  to  make  the  ilistress  or  liring 
the  action  first  accrued ;  and  if  this  be  held  to  be  the  time  when  the  last  payment 
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was  made,  the  protection  will,  in  many  cases,  be  wholly  illusory.  Put  the  case,  for 
instance,  of  a  party  regularly  receiving  his  rent  up  to  a  given  day,  and  becoming 
lunatic  before  the  next  day  of  payment  arrives  ;  if  he  should,  by  reason  of  his  lunacy, 
omit  to  enforce  payment  of  his  rent  for  twenty  years,  it  would  seem,  on  all  principle, 
that  he  must  have  been  intended  to  be  protected  ;  but,  certainly,  as  he  was  not  under 
disability  at  the  last  time  of  payment,  he  would  not  come  within  the  protection  of 
the  16th  section.  Many  other  similar  cases  may  be  pointed  out.  This  is,  no  doubt,  a 
very  serious  defect,  and  would  affoi'd  strong  grounds  for  adopting  any  reasonable  con- 
struction of  the  third  section  by  which  it  might  be  remedied.  But  no  construction 
would  have  that  result ;  for,  even  if  by  a  forced  and  difficult  construction  of  the  sixth 
branch  of  the  section,  we  were  to  hold  that  the  point  of  time  there  designated  was 
not  the  last  actual  payment,  but  the  time  when  the  rent  first  fell  into  arrear ;  yet  the 
very  same  difficulty  would  exist  in  all  the  other  cases  pointed  out  by  the  statute, 
namely,  the  case  of  a  person  dying  sei.sed  and  leaving  an  heir  not  under  [568]  dis- 
abilities, but  who  should  become  disabled  before  any  rent  has  accrued  due,  and  the 
case  of  a  per.son  claiming  under  a  settlement,  who  may  be  a  ferae  sole  when  her  title 
accrues,  but  may  be  under  coverture  before  she  has  any  title  to  distrain  or  sue  for 
rent ;  and  so  as  to  the  other  cases  pro^'ided  for  by  the  third  section.  The  same  thing 
may  be  said  of  the  eighth  section.  For  these  reasons,  though  we  are  fully  sensible  of 
the  incongruities  of  the  case,  yet  we  feel  bound  to  act  on  the  plain  and  natural  con- 
struction of  the  language  of  the  third  section,  and  to  hold  that  the  right  of  the  defen- 
dant in  this  case  to  distrain  must  be  taken  to  have  first  accrued  on  the  15th  day  of 
January,  1825,  when  the  last  payment  was  made,  and  so  that  the  distress  made  in 
May,  1845,  was  unlawful,  all  right  to  the  rent  having  been  extinguished  before  that 
time.  The  rule  must  therefore  be  made  absolute  (see  Sanders  v.  Coward,  16  M. 
&  W.  48). 

[It  being  stated  for  the  defendant,  that,  as  the  learned  Judge  at  the  trial  was  of 
opinion  in  favour  of  the  defendant,  he  had  had  no  opportunity  of  tendering  a  bill  of 
exceptions,  so  that,  as  he  could  not  distrain  again,  he  would  be  altogether  concluded 
by  the  above  judgment  from  carrying  the  question  into  a  court  of  error,  the  Court 
inclined  to  grant  a  new  trial  on  payment  of  costs,  but  intimated  that  the  best  course 
would  be  for  both  parties  to  consent  to  a  special  verdict,  which  was  afterwards  agreed 
to  on  terms.] 

[569]  The  Attorney-General  v.  Hallett.  Feb.  9,  1847. — An  information  filed 
by  the  Attorney-General  suggested  that  an  information  had  been  previously  filed 
against  the  defendant  for  an  encroachment  by  him  on  the  royal  forest  of  Waltham, 
by  inclosing  land  therein  (about  twelve  acres)  with  a  ditch  and  fence ;  and  that 
pending  the  judgment  of  the  Court  on  a  demurrer  in  that  cause,  the  defendant 
had  very  lately  commenced  cutting  down  and  clearing  away  all  the  holly  trees 
and  underwood  on  the  land  so  inclosed  by  him  ;  such  trees,  &c.  being  part  of  the 
vert  and  covert  of  the  forest.  The  present  information  prayed  that  the  defen- 
dant might  be  restrained  from  cutting  any  more  trees  or  underwood  growing  within 
the  forest.  The  answer  stated  that  the  defendant  was  seised  in  fee  of  the  locus 
in  quo  by  having  bought  it  three  years  before ;  that  it  was  not  part  of  or  within 
the  foiest,  and  that  he  cut  the  holly-trees  and  underwood  at  the  proper  season, 
and  in  the  course  of  the  proper  management  of  the  estate,  as  it  had  been  cut  for 
the  last  twenty  years  : — Held,  that  the  vert  of  a  forest  is  a  necessary  part  of  it ; 
still  as  no  irreparable  injury  to  the  vert  was  shewn  in  this  case,  the  act  of  the 
defendant,  assuming  the  locus  in  quo  to  be  within  the  forest,  was  a  trespass  in 
the  nature  of  waste,  which  might  be  compensated  in  damages,  and  therefore  that 
no  injunction  could  be  granted. 

[S.  C.  16  L.  J.  Ex.  131.     See  15  M.  &  W.  97,  and  1  Ex.  211.] 

This  was  an  information  in  the  nature  of  a  bill,  filed  by  the  Attorney-General  on 
the  part  of  the  Crown,  for  an  injunction  to  restrain  the  defendant  from  cutting  down 
trees  and  underwood  growing  in  Kington  Wood,  in  Essex.  It  stated,  that,  in  Hilary 
Term  1846,  the  Attorney-General  had  tiled  an  information  against  the  defendant, 
stating,  in  substance,  that  Her  Majesty,  in  right  of  her  Crown,  was  seised  of  the  forest 
of  Waltham,  in  the  county  of  Essex,  and  that  she  and  all  her  ancestors,  kings  and 
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iiuccns  of  Englaiiil,  had  continually  held  and  enjo3-ed  the  said  forest,  and  the  game 
of  wild  beasts  and  fowls  of  forest,  chase,  and  warren,  coming  and  arising  of  and  from 
the  said  forest,  and  all  rights,  franchises,  iSic.  appertaining  thereto,  without  any  dis- 
turbance, title,  or  claim  made  thereto,  until  the  committing  of  the  ofi'ences  after  men- 
tioned, and  still  of  right  ought  to  have  and  enjoy  the  same,  &e.  :  yet  that  the  defen- 
dant had,  in  1644,  encroached  on  the  soil  of  the  forest,  by  unlawfully  erecting  a  fence 
and  digging  a  ditch  upon  the  soil  thereof,  and  thereby  had  inclosed  for  his  own  use, 
and  divided  from  the  residue  of  the  forest,  a  considerable  extent  of  the  soil  thereof. 
The  defendant  pleaded  to  this  information,  and  the  Attorney-General  demurred  to 
his  pleas ;  and,  in  last  Hilary  Term,  the  demurrer  was  argued,  upon  which  the  Court 
had  postponed  its  judgment.  The  present  information  then  stated,  that  the  said 
Richard  Hallett  had  very  lately  commenced  cutting  down  and  clearing  away  all  the 
holly  trees  and  underwood  in  that  part  of  the  forest  called  Kington  Wood,  which 
[570]  were  and  are  growing  on  that  part  of  the  forest  which  had  been  encroached 
upon  and  inclosed  by  the  defendant,  and  sold  and  disposed  of  the  said  trees  and 
underwood  for  his  own  profit,  and  that  he  had  threatened  and  intended  to  cut  down 
all  the  other  trees  and  underwood  standing  within  that  part  of  the  said  forest  which 
he  had  so  encroached  upon  and  inclosed  ;  that  the  trees  and  underwood  cut  down  and 
threatened  to  be  cut  down  form  part  of  the  vert  and  covert  of  the  said  forest,  and 
that  the  property  of  the  trees  within  the  said  forest,  that  form  part  of  the  vert  and 
covert  thereof,  is  vested  in  her  Majesty.  The  prayer  of  the  information  was,  that 
the  defendant  might  be  restrained  from  cutting  or  clearing  away  any  more  trees  or 
underwood  growing  within  the  forest.  Afhdavits  sworn  on  the  29th  January,  and 
filed  on  the  I'nd  February,  and  used  in  support  of  the  information,  alleged,  that  on 
and  before  the  19th  January,  1847,  the  defendant  had  begun  to  cut  down  holly  trees 
and  underwood,  bushes,  willow  and  other  trees,  in  Kington  Wood,  and  had  threatened 
to  cut  down  every  thing  standing  within  a  space  of  about  60  yards  wide,  and  more 
than  a  quarter  of  a  mile  long.  On  the  3rd  Februaiy  a  notice  of  this  motion,  intitled 
as  "  Uetween  her  Majesty's  Attorney-General,"  informant,  and  the  defendant,  by 
English  information,  was  given  to  the  defendant  by  the  solicitor  of  the  Board  of 
Woods  and  Forests. 

By  his  answer,  filed  6th  of  February,  1S47,  the  defendant  first  denied  the  encroach- 
ment charged,  and  stated  that  the  information  of  Hilary  Term,  1846,  was  filed  against 
him  by  reason  of  his  having  repaired  a  fence  and  ditch  belonging  to,  and  situated  on, 
an  estate  called  Kington  W  ood,  of  which  he  was  seised  in  fee,  and  which  was  not  part 
of  the  forest  or  within  it ;  that  that  information  alleged  that  the  place  where  the  fence 
and  ditch  were  was  parcel  of  the  forest,  and  that  the  pleas  demurred  to  denied  that 
allegation  ;  that  the  defendant,  at  the  proper  season,  commenced  cutting  the  said  holly 
tiees  and  [571]  underwood,  and  had  frequently  cut  them  without  hindrance  during 
the  three  years  for  which  time  the  estate  had  been  his  property  ;  that  they  had  been 
cut  in  like  manner  by  former  owners,  during  twenty  years  and  upwards,  and  that  ho 
had  been  informed,  and  verily  believed,  that  they  had  been  cut  in  like  manner  by  the 
owners  of  the  estate  called  Kington  Wood,  during  a  much  longer  period  back,  and 
that  the  cutting  of  the  holly  trees  and  underwood  was  proper  and  seasonable,  and  in 
the  coui-.se  of  the  proper  management  of  the  estiite  (see  JIamjjfon  v.  Hoihjcs,  8  Ves.  10.5). 

The  .Solicitor-General  and  G.  B.  Maule,  in  suppoi't  of  the  motion.  The  question 
now  pending  for  the  judgment  of  the  Court,  on  the  information  of  Hilary  Term,  1846, 
is,  whethei'  the  estate  of  the  defendant  is  [jarcel  of  the  forest ;  and  the  finlher  waste 
complained  of  in  this  information  has  been  committed  during  the  time  taken  by  the 
Court  to  deliljcrate  on  that  question.  [Kolfe,  B.  The  defendant  denies  that  Kington 
Wood  is  part  of  the  forest,  and  therefore  denies  that  it  is  in  the  Crown.  Then  the 
ordinary,  if  not  the  invariable  rule  in  e(iuity  is,  that  where  title  is  bona  lide  in  dispute, 
there  cannot  be  an  injunction  pending  the  suit.]  The  forest  law  here  applies.  The 
defendant  admits  that  he  is  cutting  down  the  wood  on  his  estate  ;  now,  if  that  estate 
is  not  in  the  forest,  the  dofendatit's  inconvenience,  in  being  enjoined  from  cutting  it 
down  in  the  interval  pending  the  judgment  of  this  Court,  is  small  compared  with  the 
injury  sustained  by  the  Crown,  if  the  defendant's  estate  proves  to  be  within  the  forest, 
and  yet  the  defendant  is  permitted  to  cut  it  down.  An  injunction  pendente  lite  is 
all  that  is  asked  ;  the  defendant  can  only  suffer  a  little  delay.  The  injury  to  the 
Crown  is  irremediable  ;  it  will  lose  all  the  vert,  for  the  trees  and  underwood  are  vert. 
A  royal  forest  "  est  tuta  feraruin  mansio,  [572]  non  quarumlibet,  sed  silvestrium,  noa 
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quibuslibet  in  locis,  sed  certis  et  ad  hoc  idoneis  ;  uiide  foresta  E  miitata  iu  O  quasi 
foresta,  hoc  est,  ferarum  statio."  Ockam,  cap.  "Quid  regis  foresta,"  cited  Co.  Litt. 
233,  a.  A  forest  consists  of  soil,  covert,  laws,  courts,  judges,  officers,  game,  and 
certain  bounds.  4  Inst.  289.  "Vert  or  viridis,  verd,  greenhue,"  falls  under  the  term 
"covert."  Manwood  (chap.  8,  pi.  1,  p.  134),  3rd  edit.,  chapters  6  and  8,  pi.  1,  in 
speaking  "of  the  woods  and  coverts  of  a  forest,  and  of  their  differences,"  says,  "it 
hath  been  alread}'  declared  before  that  every  forest  must,  of  necessity,  be  replenished 
with  wood  great  and  coverts,  for  the  succour  of  the  wild  beasts,  both  of  the  forest  and 
chase,  and  therefore  the  laws  of  the  forest  specially  provide  for  the  preservation  of 
their  woods  and  coverts,  whether  they  be  the  woods  of  the  king  or  of  any  other  person  ; 
so  that  if  any  man  cut  wood  within  the  forest,  although  that  the  soil  whereon  those 
woods  do  grow  be  his  own  freehold,  yet  he  may  not  cut  down  or  fell  his  woods  and 
coverts  there."  Lord  Coke,  in  4  Inst.  289,  thus  describes  it :  "  Viridis,  greenhue,  a 
viriditate  ;  the  French  calleth  it  verd,  and  we  vert ;  whatsoever  beareth  green  leaf, 
but  specially  of  great  and  thick  coverts.  And  vert  is  of  divers  kinds,  some  that  may 
serve  as  well  for  food  of  men  as  of  beasts,  as  pear,  chestnut,  apple,  service,  nut  and 
crab-trees,  &c.,  and  for  the  shelter  and  defence  of  the  game  :  some  called  hautboys, 
serving  for  food  and  browse  of  and  for  the  game,  and  for  the  defence  of  them,  as  oaks, 
beeches,  &c.  Some  hautboys  for  browse  and  shelter  and  defence  only,  as  ashes,  poplars, 
&e."  He  then  mentions  other  trees  and  bushes  as  being  also  vert,  including  brakes, 
gorse  and  heath,  as  fit  food,  shelter,  or  hiding  of  the  beasts  of  forest,  and  adds,  that 
herbs  and  weeds,  though  green,  are  not  vert.  Manwood  treats  holly  trees  as  "  over 
vert,"  or  haut-bois  (3rd  edit.  121,  chap.  6),  and  shews  that  every  tree  which  grows 
within  a  forest,  even  on  arable  land  there,  whether  haut-bois  or  sub-bois,  is  vert, 
[573]  being  in  the  king's  possession  (3rd  edit.  121,  chap.  6).  [Parke,  B.  There  is  no 
doubt  that  woods  are  a  necessary  pait  of  a  forest,  for  there  is  no  shelter  for  the  beasts 
of  forest  without  it.  If  all  the  vert  were  destroyed  over  the  whole  forest,  there  might 
be  an  end  of  the  forest  so  far,  for  without  wood  there  would  be  no  shelter  for  the 
beasts  of  forest.  The  question  is,  whether,  in  this  case,  such  an  ii'reparable  injury,  in 
the  nature  not  of  mere  waste  but  of  destruction,  has  been  committed  or  threatened, 
as  will  induce  this  Court  to  interfere,  supposing  there  is  a  fair  question  of  title.  The 
defendant  does  not  say  that  the  Crown  has  a  forest  there,  or  that  if  the  particular 
spot  were  part  of  the  forest,  the  trees  cut  down  would  lie  vert.]  By  the  forest  law, 
a  man  who  is  owner  of  freehold  land  within  a  forest,  may  not  cut  down  trees  there. 
Injunctions  to  restrain  parties  holding  lands  in  the  forest,  but  not  owning  the  fee,  from 
cutting  wood  growing  on  their  lands,  have  often  been  granted  at  the  suit  of  the 
Attorney-General.  The  defendant  was  about  to  make  a  clearance  of  the  whole  land. 
[Alderson,  B.  The  test  by  which  an  injunction  will  be  granted  or  refused  is,  whether 
the  act  complained  of  is  an  irreparable  injury, (i)  or  a  trespass  only.  Now  grubbing 
up  the  underwood  is  not  charged,  and  on  cutting  it  to  the  germins,  the  defendant  left 
the  stumps  to  grow  again  (see  Manwood,  3rd  edit,  147,  148) ;  the  taking  the  ciop  of 
underwood  would  not  be  an  irremediable  injury  to  the  subject-matter,  for  it  would 
grow  up  again.  This  is  an  application  in  equity.  Now,  in  equity,  if  a  wood  is  claimed 
in  ejectment  against  a  party  in  possession,  no  injunction  lies  in  general  against  him 
for  cutting  it.]  The  locus  in  quo  is  not  the  simple  wood  of  an  individual,  it  is  a  royal 
forest.  By  the  mere  act  of  cutting  the  wood  the  covert  is  lost  to  the  deer,  so  that  as 
to  them  the  injury  is  for  several  years  [574]  irreparable.  [Parke,  B.  Were  the 
whole  forest  cut  down,  the  injury  would  be  irreparable,(a)  but  is  this  injury  to  a  part 
more  than  a  trespass  ?]  Though  this  piece  of  land  may  be  small,  other  parties  in  the 
defendant's  situation  may  each  cut  down  the  trees  on  his  land,  so  as  to  destroy  the 
whole  forest  gradually.  Manwood,  in  chapter  S,  pi.  4,  "as  to  what  shall  be  said  to 
be  waste  by  the  laws  of  the  forest,"  says,  "  to  fell  or  cut  down  any  covert  or  coverts 
of  woods  in  the  forest,  without  license,  although  that  the  same  be  growing  in  a  man's 
own  lands  of  inheritance,  is  so  great  an  offence  to  the  forest,  that  the  same  not 
unworthily  taketh  the  name  of  a  waste  of  the  forest."  [Parke,  B.  Still  the  question 
is,  whether  the  locus  in  quo  is  part  of  the  forest.     Suppose  ejectment  to  be  brought 

(b)  See  Cooper  v.  Baker,  17  Ves.  128  :  case  of  nodules  of  clay  found  in  the  sea. 

(a)  See  Thomas  v.  Oaklei/,  18  Ves.  186,  as  to  taking  away  coal,  the  substance  of 
the  inheritance;  and  Bowrm  v.  Taylw;  10  East,  189.  See  St.  John's  College  v.  Carter, 
4  Mylne  &  Craig,  497. 
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for  meadow  land,  no  injunction  would  lie  to  prevent  a  party  from  converting  it  into 
arable  land  pending  the  cause.  Aldeison,  B.  This  acton  land  within  a  forest  would, 
without  doubt,  be  waste.  The  iiuestion  is,  whether,  pending  a  trial  of  a  fact  as  to 
title,  we  should  grant  an  injunction.  We  restrain  a  tenant  who  has  covenanted  not 
to  convert  meadow  into  arable,  because  there  is  no  question  of  title.  If  the  Court 
should  ilecide  that  this  land  is  part  of  the  forest,  an  injunction  would  be  immediately 
granted.  If  an  ejectment  were  brought  for  a  house,  the  Court  would  probaljly  grant 
an  injunction  to  prevent  it  from  being  pulled  down,  or  its  character  from  being  entirely 
changed.  If  the  defendant  admitted  his  lands  to  be  within  the  forest,  but  claimed 
a  right  to  cut  down  the  timber,  the  case  would  be  different;  here  he  denies  that  the 
laud  is  parcel  of  the  forest.  Parke,  B.  We  are  all  agreed  that  cutting  down  the  vert 
is  waste,  and  a  destruction,  pro  tempore,  of  the  forest,  though  it  may  be  repaired 
when  the  geimins  grow  again.]  The  forest  law  is  quoad  [575]  royal  forests  part  of 
the  common  law.  The  woid  "  waste "  is  differently  interpreted  by  the  forest  law. 
Again,  Manwood  draws  a  distinction  between  waste  and  destruction  in  a  forest.(«)' 
[Alderson,  B.  All  that  admits  the  land  held  by  a  subject  in  severalty  to  be  within 
the  ambit  of  the  forest.]  Suppose  the  Crown  to  succeed  in  obtaining  judgment,  it 
has  in  the  meantime,  and  for  many  years,  lost  the  covert  and  food  for  its  deer. 
Manwood  savs  (chap.  8,  pi.  4,  p.  148),  "And  if  a  man  do  fell  his  woods,  which  are 
coverts  within  a  forest,  without  license,  and  yet  doth  so  enclose  and  fence  those  woods 
round  about,  that  they  are  well  preserved  to  grow  again,  and  that  in  a  short  time, 
then  that  shall  be  a  waste  of  the  forest,  forasmuch  as  the  covert  of  the  forest  is  thereby 
lessened  and  wasted.  For,  as  it  is  held  at  the  common  law,  that  if  a  tenant  for  term 
of  life  do  cut  down  woods  and  fell  them,  that  is  a  waste,  although  that  the  same  woods 
do  grow  again  ;  even  so  it  is  by  the  forest  law,  that  if  a  man  do  cut  down  a  covert  of 
a  forest  without  license,  the  same  is  a  waste  of  the  forest,  although  that  the  covert 
doth  grow  again,  forasmuch  as  the  same  felling  of  the  covert  shall,  for  a  time,  cause 
the  exile  and  b.mishment  of  the  wild  beasts  from  that  place."  [Alderson,  B.  Lord 
Eldon  says,  in  Hamon  v.  Gardiner  (7  Ves.  305,  307),  "I  remember  when  in  a  case  of 
trespass,  unless  it  grew  to  a  nuisance,  an  injunction  would  have  been  refused,  and 
even  in  the  case  of  waste,  if  by  temporary  acts  from  time  to  time,  merely  the  subject 
of  an  action,  and  not  bringing  along  with  it  irreparal)le  mischief.  Lord  Ilardwicke 
thought  it  was  granted  only  as  following  the  relief.  Lonl  Thurlow  had  great  difficulty 
as  to  trespass.  I  have  a  note  of  a  remarkable  case,  in  which  the  name  of  one  of  the 
parties  was  Flainang.  There  was  a  demise  of  close  A.  to  a  tenant  for  life,  the  lessor 
being  landlord  of  an  adjoining  close,  B.  The  tenant  dug  a  mine  in  the  former  close. 
That  [576]  was  waste  from  the  privity.  But  when  we  asked  for  an  injunction  against 
his  diguing  in  the  other  close,  though  a  continuation  of  the  working  in  the  former. 
Lord  Thurlow  hesitated  much,  but  did  at  last  grant  the  injunction  ;  first,  from  the 
irreparable  ruin  of  the  property  as  a  mine  ;  secondly,  as  it  was  a  species  of  trade;  and 
thirdl}',  upon  the  principle  of  this  Court  enjoining  on  matter  of  trespass,  where 
irreparable  damage  is  the  consequence  (a)-  This  led  to  llohimnn  v.  Lord  Byron  (1  Bro. 
C.  C.  5SS),  anil  the  otliei'  cases  in  which  also  this  principle  operated,  that,  unless  there 
was  some  jurisdiction  to  prevent  it,  there  would  be  great  failure  of  justice  in  the 
country.  The  ground  of  that  case  was  irreparable  mischief,  and  irreparable  mischief 
that  would  have  been  done  bcfoi'c  there  could  have  been  any  trial  at  law,  as  to  the 
right  claimed  to  let  off  the  water.  Isaac  v.  Humpuge  (c)  is  a  case  on  its  own 
particular  circumstances,  certainly  not  standing  upon  the  notion  of  irreparable  waste." 

(a)i  Manwood,  ch.  8,  "Waste  in  Forests,"  pi.  4,  3rd  edit.  p.  147. 

(a)2  In  Thoimus  v.  Oakky,  LS  Ves.  186,  Lord  Eldon  says  :  "  I  have  frequently  alluded 
to  the  case  upon  which  Lord  Thurlow  first  hesitated  : "  then,  after  restating  the  facts 
of  the  case  of  Fhimaiu/,  adds,  that  in  the  result  Lord  Thurlow  held  "that,  if  the 
defendant  was  taking  the  substance  of  the  inheritance,  the  liberty  of  bringing  an  action 
was  not  all  the  relief  to  which  in  ecpiity  he  was  entitled.  The  interference  of  the 
Court  is  to  prevent  your  having  that  which  is  his  estate.  Upon  that  principle  Lord 
Thurlow  granted  the  injunction  as  to  both  [do.ses,  viz.  that  rlemiscd,  as  well  as  that 
not  demised  to  the  defend.uit].  That  has  been  since  repeatedly  followed  [see  Mitrhdl 
V.  Uurc.  G  Ves.  147] ;  and  whether  it  was  trespass  under  the  colour  of  another's  right 
actually  existing  or  not." 

(c)  3  Bro.  C.  0.  463 ;  as  to  which  see  note  in  1  Ves.  jun.,  431. 
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According  to  that,  unless  something  in  the  nature  of  irreparable  waste  is  likely  to  occur 
during  the  time  which  may  be  occupied  in  trying  the  cause,  the  Crown  ought  to  wait 
for  its  injunction.  The  cutting  holly  trees  cannot,  in  this  case,  be  made  out  to  be 
irreparable  damage  by  forest  law,  becau.se  the  question  of  title,  whether  it  is  part  of  the 
[577]  forest,  is  not  yet  decided.  If  it  should  follow  from  the  judgment  of  the  Court 
that  it  is,  doubtless  an  injunction  must  be  granted.]  Suppose  a  man  to  sue  in  eject- 
ment for  a  house,  claiming  absolute  title  to  a  tine  ancient  room  in  it,  would  not  an 
injunction  be  granted,  if  the  person  in  possession  threatened  or  began  to  alter  its 
antique  character,  which  was  incapable  of  restoration  1  [Piatt,  B.  There  the  subject 
case  of  controversy  would  be  agreed  on,  as  being  a  room.  Here  it  is  doubted  whether 
this  land  is  part  of  the  forest.  Alderson,  B.  Had  the  defendant  admitted  the  land 
to  be  within  the  ambit  of  the  forest,  and  claimed  a  right  nevertheless  to  cut  down 
timber  or  vert  there,  that  destruction  would  be  an  irreparable  injury  to  the  rights  of 
the  Crown  over  that  land.]  Manwood  proceeds,  p.  150,  "And  as  at  the  common 
law,  if  a  tenant  for  term  of  years  do  willingly  suffer  a  meadow  to  be  drowned  with 
water,  whereby  the  same  doth  become  full  of  rushes  and  barren,  or  if  he  do  plough 
up  his  meadow  and  make  the  same  arable  land,  that  is  said  to  be  a  waste,  so  likewise, 
if  a  man  have  a  meadow  ground  or  pasture  lying  within  the  King's  forest,  without 
the  covert  of  the  forest,  and  the  owner  of  the  same  doth  plough  up  his  meadow  or 
pasture  ground,  which  hath  not  been  usually  ploughed  nor  sown  before,  and  so 
convert  the  same  into  tillage,  it  shall  be  said  to  be  a  waste  of  the  forest."  Again, 
in  chapter  9,  speaking  of  "  Assarts  of  a  forest,"  he  says,  "  Even  as  a  waste  by  the 
laws  of  the  forest  is  accounted  one  of  the  greatest  offences  or  trespasses  that  can  be 
done  to  the  vert  of  the  forest,  because  the  same  is  a  felling  down  and  destroying  of 
the  thickets  and  coverts  of  a  forest,  that  is  to  say,  the  vert  or  greenhue,  be  it  great 
wood  or  underwood,  bushes,  thorns,  or  any  covert  that  beareth  green  leaf,  so  likewise 
an  assart  of  the  forest  is  the  greatest  oifence  or  trespass  of  all  others,  and  there  is 
none  like  unto  it  that  cannot  be  done  unto  the  vert  of  the  forest,  for  every  assart  of 
a  forest  doth  contain  in  it  [578]  a  waste  and  destruction  of  the  vert  and  covert  of  the 
forest,  and  more,  for  whereas  a  waste  of  a  forest  is  but  the  felling  or  cutting  down 
of  the  coverts,  which  may  grow  again  and  become  covert  in  time,  an  assart  is  the 
plucking  up  by  the  roots  of  those  woods  which  are  thickets  or  coverts  of  the  forest, 
to  make  the  same  pasture  or  arable  land."  Bishops  and  incumbents,  having  qualified 
fees  in  their  sees  and  glebes,  have  been  restrained  by  injunction  at  suit  of  the  patrons, 
for  cutting  trees  or  digging  stones  there:  Knight  v.  Moselty  {Arab.  176).  Suppose 
such  defendants  set  up  a  title  in  themselves  to  the  trees  or  quarries,  in  a  right 
independent  of  their  sees  or  benefices,  would  the  injunction  have  been  refused  ? 
[Rolfe,  B.  As  the  defendant,  in  the  case  cited,  did  not  answer,  but  demurred,  he 
admitted  a  part  of  the  waste  committed,  so  that  the  point  now  put  is  not  there 
decided.]  The  setting  up  title  to  stock  would  equally  prevent  an  injunction  against 
selling  it  out.  In  Loiotlier  v.  Stamper  (3  Atk.  496),  Lord  Hardwicke  refused  an 
injunction  to  stay  waste  in  digging  a  coal  mine,  till  the  answer  was  come  in,  or  the 
defendant  had  made  default  in  not  putting  in  his  answer,  because  it  appeared  that 
the  defendant  set  up  a  right  to  the  inheritance  of  the  estate  in  which  the  mines  were 
dug.  Here  the  answer  is  put  in.  [Alderson,  B.  In  Lord  Hardwicke's  time  injunc- 
tions were  not  granted  as  they  have  subsequently  been.  The  whole  of  that  practice 
seems  to  have  arisen  out  of  the  common  law  writ  of  estrepement,  to  prevent  injury 
pendente  lite,  in  an  action  of  waste  (3  Bla.  C.  225;  3  Stephen's  Comm.  507)  by  a 
tenant,  where  there  was  privity  of  title.  It  has  been  only  extended  to  cases  of  trespass 
in  which  irreparable  injury  would  otherwise  have  been  done.]  In  Kinder  v.  Jones 
(17  Ves.  110),  an  injunction  was  granted  to  prevent  trees  from  being  cut  down, 
though  the  title  was  in  dispute.  [liolfe,  [579]  B.  There  the  timber  was  ornamental, 
so  that  the  injury  would  have  been  irreparable.  Here  there  is  no  timber,  but  holly 
trees  only.  There  ma}^  however,  be  no  distinction  between  the  cases  in  principle. 
The  acts  of  waste  stated  in  the  athdavit  are  the  .same  alleged  generally  in  the  bill.(«)] 
In  the  -Ith  edition  of  Mitford  on  Pleading,  p.  135,  there  is  this  passage:  "Pending 
litigation  the  property  in  dispute  is  often  in  danger  of  being  lost  or  injured,  and  in 
such  cases  a  court  of  equity  will  interpose  to  preserve  it,  if  the  powers  of  the  court  in 
which  the  litigation  is  pending  are  insufficient  to  the  purpose.     Thus,  during  a  suit 

(a)  See  Daniel's  Chancery  Practice,  289,  356. 
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in  an  ecclesiastical  court,  for  an  administration  of  the  effects  of  a  person  dead,  a  court 
of  equity  will  entertain  a  suit  for  the  mere  preservation  of  the  property  of  the 
deceased,  till  the  litigation  is  deteimined,  although  the  ecclesiastical  court,  by  granting 
administration  pendente  lite,  will  provide  for  the  collection  of  the  effects.  And 
pending  an  ejectment  in  a  court  of  common  law,  a  court  of  eijuitv  will  restrain  the 
tenant  in  possession  from  committing  waste,  by  felling  timber,  ploughing  ancient 
meadow,  or  otherwise.  Against  this  inconvenience  a  remedy  at  the  common  law 
was  in  many  cases  provided,  during  the  pendency  of  a  real  action,  by  the  writ  of 
estrepement ;  and  when  the  proceeding  by  ejectment  became  the  usual  mode  of  trying 
a  title  to  land,  as  the  writ  of  estrepement  did  not  apply  to  the  case,  the  courts  of 
equity,  proceeding  on  the  same  principles,  supplied  the  defect."  And,  in  page  137, 
"Doubts  have  been  suggested  how  far  a  court  of  equity  ought  to  interfere  to  prevent 
injury  arising  to  property  pending  a  suit  founded  on  trespass.  This  doubt,  it  should 
seem,  ought  to  be  confined  to  cases  of  mere  trespass,  and  where  the  injury  done  is 
not  probably  irreparable.  But  where  a  doubtful  right  has  been  asserted  in  a  manner 
productive  of  irreparable  injury,  the  [580]  courts  have  interfered."  The  case  of 
Hanswi  v.  Gardiner  (7  Ves.  3.50),  and  cases  of  cutting  timber  and  digging  mines,  are 
then  stated.  Here  the  answer,  though  it  denies  the  title  of  the  Crown,  admits  the 
title  is  in  dispute.  [Parke,  B.  It  does  not  say  the  claim  of  the  Crown  is  mere 
pretence,  and  without  weight  or  value.  The  Crown  is  never  out  of  possession,  but  to 
what  period  would  damages  be  recoverable  if  the  information  succeeded  1  Alderson,  B. 
Here  the  Crown  has  no  estrepement,  but  damages  in  lieu  of  it,  which  may  not  be 
equivalent  to  the  injury.]  Injunctions  to  prevent  dealing  with  property,  during  suit 
afi'ecting  it,  are  common,  e.g.  with  regard  to  money  in  the  funds  or  bills  of  exchange. 
[Alderson,  B.  If  a  bill  of  exchange  is  handed  over  to  a  third  party  for  value,  he 
would  have  a  title  to  it,  therefore  the  injury  would  be  irreparable,  for,  as  far  as  the 
contending  parties  are  concerned,  the  bill  would  be  destroyed.]  The  principle  is  the 
same  here  ;  no  damages  can  compensate  for  the  injury.  In  one  case  the  injunction 
went  against  carrying  away  manure  from  a  farm,  which  would  injure  it  for  a  con- 
siderable time.  In  Jaws  v.  Jones  (3  Mer.  173),  Sir  W.  Grant,  M.  K.,  said,  "I  do  not 
see  a  very  good  reason  why  this  Court,  which  interferes  for  the  preservation  of 
personal  property  pending  a  suit  in  the  ecclesiastical  court,  should  not  interpose  to 
preserve  real  property  pending  a  suit  concerning  the  validity  of  the  devise."  IVhite- 
church  V.  Iloluvrlhi/  (i  M.  &  Sel.  340;  16  Ves.  212,  S.  C.)  was  also  mentioned. 

Willes,  contra.  Nothing  appears  on  the  face  of  this  information  upon  which  the 
Court  will  grant  the  injunction  prayed.  The  defendant's  answer  shews  that  what  is 
charged  as  making  a  fence  and  ditch  is  only  a  repair  of  old  ones.  [Alderson,  B. 
The  making  the  fence  and  ditch  is  not  an  [581]  irreparable  injury.  They  might  be 
easily  destroyed.]  Then  the  cutting  the  hollies  was  at  the  usual  season  and  in  the 
proper  mannei-.  [Alderson,  B.  Nothing  is  said  about  timber  throughout.]  lie  was 
then  stopped  by  the  Court. 

Pakkk,  B.  We  are  all  agreed  that  this  is  not  a  ease  in  which  the  Court  can 
interfere  by  injunction  befoi-e  trial.  The  principle  upon  which  our  refusal  proceeds 
is,  that  an  injunction  is  not  gianted  in  the  case  of  an  ordinary  trespass;  though  in 
instances  where,  looking  at  all  the  circumstances,  it  appears  that  the  act  complained 
of  or  threatened  falls  under  the  description  of  irreparal)le  injury,  it  will.  The  defen- 
dant's act  of  cutting  the  vert  will  amount  to  waste,  if  the  lands  on  which  it  grew  are 
within  the  forest;  but,  taking  the  information  and  answer  together,  it  has  not  been 
shewn  that  the  cutting  it  at  the  particular  spot,  in  the  maimer  and  to  the  extent 
alleged,  nor  in  the  ordinary  course  in  which  it  has  been  cut  for  twenty  years  past  by 
the  defendant  and  his  predecessors,  without  interruption  bv  the  Crown,  would  be 
irreparable  injury  to  the  forest,  viz.  such  an  injury  as  could  not  be  compensated  in 
damages.  No  authoiity  has  been  cited  to  satisfy  us  that  the  Court  should  interfere 
in  such  a  case  as  this  ;  and  in  the  absence  of  express  authority,  I  think  wc  ought  not 
to  grant  the  injunction  prayed. 

Aldeiison,  B.  I  am  of  the  same  opinion.  I  take  the  meaning  of  irrc[)aral>le 
injury  to  be  that  which,  if  not  prevented  by  injunction,  cainiot  be  afterwar(l.s  com- 
pensated by  any  decree  which  the  Court  can  pronounce  in  the  result  of  the  cause. 
The  case  of  the  wrongful  exhaustion  of  a  mine  in  the  course  of  a  suit,  is  such  an 
instance  (see  ante,  p.  575),  for  no  decree  can  restore  it  in  its  original  primary  state  to 
the  owner.     But  there  are  no  such  circumstances  here.     It  [582]  was  not,  nor  could 

Ex.  Div.  IX.— 42» 
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it  be  contended,  that  the  party  in  possession  of  land  within  a  forest  may  not  cultivate 
it,  take  the  grass  or  corn,  or  cut  underwood  in  the  ordinary  course,  though  his  title 
may  be  disputed  by  the  Crown.  If  extraordinary  damage  was  to  be  apprehended, 
the  Court  would  prevent  it  by  its  interposition.  Here,  however,  the  defendant  has 
done  no  more  than  has  been  done  by  his  predecessors  during  the  last  twenty  years,  and 
in  his  answer  states  that  he  bought  the  trees  and  underwood  upon  the  locus  in  quo 
separately,  at  a  valuation,  for  £.5U0. 

KOLFE,  B.  I  am  of  the  same  opinion,  as  to  the  result  of  the  waste  alleged. 
Originally  the  practice  of  granting  injunctions  was  confined  to  cases  where  there  was 
privity  between  the  parties,  though,  as  pointed  out  by  Lord  Eldon  in  Hanson  v. 
Gardiner  (7  Ves.  307),  it  has  been  gradually,  in  the  course  of  ages,  extended  to  cases 
of  mere  trespass,  and,  in  some  instances,  even  to  those  of  disputed  titles.  But  I  do 
not  apprehend  that  Lord  Redesdale,  in  that  passage  of  his  work  (Mitford  on  Pleading, 
4th  ed.,  p.  135)  cited  by  Mr.  Maule,  meant  to  say  that  Courts  will  interfere  in  cases 
whei-e  the  title  set  up  by  the  plaintiff'  is  disputed  by  the  defendant,  unless  there  is  a 
bona  fide  subject  of  litigation,  and  the  reasonable  apprehension  of  great  damage, 
amounting  to  irreparable  injury,  being  done  to  the  property  in  question  in  the 
meantime,  if  the  Court  does  not  so  interfere.  But,  in  this  case,  taking  the  pleadings 
on  both  sides  together,  it  is  not  even  suggested  that  irreparable  injury  would  result 
from  the  defendant's  acts.  It  is  merely  suggested  that  he  is  cutting  down  "  all  the 
holly  trees  and  underwood,"  and  is  proceeding  to  sell  them.  The  defendant's  account 
of  that  is,  that  he  has  done  the  same  thing  every  year  for  three  years,  and  that  his 
predecessors  have  done  it  every  year  for  the  last  twenty  j'ears,  and  as  he  [583]  verily 
believes,  for  many  years  before.  Of  course,  if  these  acts  have  been  done  without 
right,  and  by  encroachment  on  the  Crown,  it  may  assert  its  title  by  information.  But 
without  going  so  far  as  to  say  that  there  may  not  be  cases  in  which  the  Court  would 
interfere  by  injunction,  where  no  compensation  in  damages  could  be  given,  or  even 
where  it  could,  it  is  enough  to  say  that  I  do  not  think  this  is  such  a  case.  It  should 
be  recollected  that  irrepai'able  injury  may,  in  many  instances,  be  occasioned  as  easily  by 
granting  as  by  refusing  an  injunction. 

Platt,  B.  The  bill  does  not  suggest  that  any  wilful  spoliation  of  this  property 
has  been  committed  or  threatened  by  the  defendant ;  and  taking  the  bill  and  answer 
together,  it  is  clear  that  what  the  defendant  has  done,  has  been  merely  in  the  ordinary 
mode  of  enjoyment  of  the  particular  subject-matter  during  the  last  twenty  years.  By 
parity  of  reasoning,  the  cultivation  of  land  within  a  forest,  which  had  been  usually 
cultivated  as  arable,  might  be  interfered  with  during  all  the  pendency  of  the  suit. 
Again,  if  that  cultivation,  or  the  acts  of  the  defendant  here  complained  of,  should 
turn  out  to  amount  to  legal  waste,  the  Crown  would  have  its  remedy  in  damages. 

Injunction  refused. 

[584]  BouLCOTT  AND  ANOTHER  V.  Georgk  Woolcott.  Feb.  15,  1847. — 
Assumpsit. — Declaration  stated,  that  certain  persons  using  the  name  and  style  of 
J.  Boulcott  &  Co.,  by  that  name  and  designation  drew  a  bill  of  exchange  on 
Messrs.  G.  &  E.  Woolcott,  and  indorsed  the  said  bill  to  defendant,  who  indorsed 
it  to  plaintiff's.  Averment,  that  the  drawees  did  not  pay  the  bill  when  due. 
Plea,  that  the  plaintiff's  were  and  are  the  persons  mentioned  in  the  count  as  using 
the  name  and  style  of  J.  Boulcott  &  Co.,  and  as  so  making  the  bill  by  it ;  and 
that  the  indorsement  of  it  to  defendant  was  in  fact  an  indorsement  by  plaintiff's 
in  the  said  name  and  style  of  J.  Boulcott  &  Co.,  and  that  they  so  indorsed  it  to 
him  before  he  indorsed  the  same  to  them,  averring  that  at  the  time  of  his 
so  indorsing  the  bill  to  plaintiff's  they  were  liable  to  pay  the  amount  to  him 
according  to  their  previous  indoi'sement.  Keplication,  after  setting  out  an  agree- 
ment between  the  plaintiff's  and  defendant  and  G.  &  E.  Woolcott,  to  forbear  and 
give  time  to  them  i-especti\'ely  to  pay  another  bill  accepted  by  E.  W.,  and  after- 
wards indorsed  to  defendant,  and  by  defendant  to  plaintiff's,  till  the  time  for 
payment  of  the  bill  declared  on  had  elapsed,  averred  that  plaintiff's  had  foi'borne 
to  sue  accordingly :  Held  bad,  on  special  demurrer,  for  departure  from  the 
declaration. 

[S.  C.  17  L.  J.  Ex.  149.     Discussed,  Morris  v.  Walker,  1850,  15  Q.  B.  589.] 

Assumpsit.     The  declaration  stated,  that  certain  persons  using  the  name  and  style 
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of  Joseph  Boulcott  &  Co.,  by  that  name  and  designation,  on  4th  February,  1846, 
made  their  bill  of  exchange  in  writing,  and  directed  the  same  to  certain  persons  using 
the  name  and  style  of  Messrs.  G.  &  PI  Woolcott,  by  that  name  and  designation, 
and  thereby  lequired  the  said  Messrs.  Gr.  &  E.  Woolcott  to  pay  to  the  oider  of  them, 
the  said  J.  Boulcott  &  Co.,  1011.  2s.  lOd.,  at  one  month  after  the  date  thereof,  which 
period  had  elapsed  before  the  commencement  of  the  suit;  and  the  said  J.  Boulcott 
&  Co.,  by  that  name  and  designation,  then  indorsed  the  said  bill  to  the  defendant, 
who  then  indorsed  the  same  to  the  plaintili's,  and  the  said  Messrs.  G.  &  E.  Woolcott 
did  not  pay  the  said  bill,  though  the  same  was  presented  to  them  on  the  day  when  the 
same  became  due,  of  which  the  defendant  then  had  due  notice. 

Fifth  plea,  to  the  first  count,  that  the  plaintiffs  were  and  are  the  said  persons  in 
the  said  count  mentioned,  as  using  the  name  and  style  of  J.  Boulcott  &  Co.,  and  as  so 
making  the  .said  bill  by  the  said  name  and  style,  and  that  the  said  indorsement  of  the 
said  bill  to  him  the  defendant,  was  in  truth  and  in  fact  an  indorsement  by  the  plaintills 
in  the  said  name  and  style  of  J.  Boulcott  &  Co.,  and  that  in  truth  and  in  fact  the 
plaintiffs  did  so  indorse  the  said  bill  to  him  the  defendant,  before  he  indorsed  the 
.same  to  them,  in  maimer  and  form  as  in  the  said  count  is  in  that  behalf  alleged  :  and 
the  defendant  further  saith,  that  the  plaintiffs  were,  at  [585]  the  time  when  he  so 
indorsed  the  said  bill  to  them  as  in  the  said  first  count  alleged,  liable  to  pay  the 
amount  thereof  to  him  the  defendant,  according  to  the  tenor  and  effect  of  the  same, 
and  of  their  said  previous  indorsement  thereof  to  him  ;  and  that  the}%  by  reason  of 
their  said  indorsement  of  the  said  bill  to  him,  would  be  liable  to  pay  him  the  amount 
thereof,  upon  his  paying  the  same  to  them  according  to  the  tenor  and  effect  thereof. 
Verification. 

Replication.  That  before  the  plaintiffs  indorsed  the  said  bill  to  the  defendant, 
or  the  defendant  indorsed  the  same  to  the  plaintiff's,  as  in  the  plea  mentioned,  and 
before  the  same  was  made,  and  before  the  date  thereof,  and  before  the  time  for  the 
payment  thereof  had  elapsed,  to  wit,  on  4th  February,  1846,  G.  Woolcott  the  younger 
and  E.  Woolcott,  to  whom  the  said  bill  of  exchange  was  directed  by  the  names  of 
Messrs.  6.  &  E.  Woolcott,  and  the  defendant,  were  respectively  indebted  to  the 
plaintiffs  in  £100,  upon  a  certain  bill  of  exchange  in  writing,  dated  1st  August,  1845, 
made  by  the  said  E.  Woolcott,  and  directed  to  and  accepted  by  the  said  G.  Woolcott 
the  younger,  for  the  payment  to  the  order  of  the  said  E.  Woolcott  of  1461.  3s.  M.  at 
six  months  after  the  date  thereof,  and  indorsed  by  the  said  E.  Woolcott  to  the 
defendant,  and  by  the  defendant  to  the  plaintiffs,  and  thereupon  it  was  then  agreed 
between  the  plaintiffs,  the  defendant,  and  the  said  G.  Woolcott  the  younger  and 
E.  Woolcott,  respectively,  that  the  plaintiffs  should  forbear  and  give  time  for  the 
payment  of  the  said  sum  of  £100  for  a  certain  time,  to  wit,  until  the  time  for  the 
payment  of  the  bill  of  exchange  in  the  first  count  mentioned  had  elapsed,  and  that  in 
consideration  thereof  the  .said  G.  Woolcott  the  younger  and  E.  Woolcott  should  accept, 
and  the  defendant  should  indorse,  the  bill  of  exchange  in  the  first  count  mentioned  ; 
and  the  plaintiffs  further  .say,  that  in  puisuancc  of  the  said  agreement  they  made  the 
said  bill  of  exchange  in  the  first  count  mentioned,  and  then  indorsed  [586J  the  same 
to  the  defendant  as  in  the  first  count  mentioned,  for  the  mere  purpose  of  the  defendant 
indorsing  the  same  to  the  plaintiffs  in  pursuance  of  the  said  agreement,  and  there 
never  was  any  value  or  consideration  for  the  indorsement  of  the  said  bill  by  the 
plaintiffs  to  the  defendant,  or  for  the  payment  by  the  plaintiffs,  or  any  or  either  of 
them,  to  the  defendant  of  tlie  amount  thereof,  or  of  any  part  thereof,  and  the  defendant 
then  indorsed  the  said  l)ill  to  the  plaintiffs  in  pursuance  of  the  said  agreement,  and 
upon  and  for  value  and  consideration  to  the  amount  of  the  said  bill,  to  wit,  the  money 
so  due  from  the  .said  G.  Woolcott  the  3'oungcr  and  E.  Woolcott,  and  the  defendant 
respectively,  upon  the  said  liill,  and  the  foiliearance  of  the  plaintiff's  as  aforesaid  ;  and 
the  plaintiffs  fuither  say,  that  they  did  forliear  and  gave  time  for  the  [iayment  of  the 
said  sum  of  .£1U0  to  the  said  G.  Woolcott  the  younger  and  E.  Woolcott,  and  the 
defendant  respectively,  until  the  period  for  the  payment  of  the  bill  of  exchange  in 
the  first  count  mentioned  had  elapsed.     Verificatioji. 

Special  demurrer,  assigning  for  causes,  that,  although  in  the  first  count  the  plaintiffs 
allege  the  defendant  to  have  become  liable  to  them  solely  by  reason  of  his  having 
indorsed  to  them  the  said  bill  therein  mentioned,  and  by  virtue  of  the  custom  of 
merchants,  and  according  to  the  tenor  and  effect  of  his  supposed  indorsement  thereof, 
and  not  otherwise,  the  replication  discloses  that  the  defendant's  liability  upon  his  said 
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supposed  indorsement  is  wholly  dependent  on  a  certain  supposed  agreement  in  the 
said  replication  stated  and  set  forth  as  precedent  to  the  making  and  indorsing  of  the 
said  bill  in  the  said  first  count  mentioned,  and  that  in  so  stating  and  setting  forth  the 
said  agreement  as  the  ground  of  the  defendant's  liabilit}',  the  replication  altogether 
waives  and  varies  the  cause  of  action  disclosed  in  the  said  first  count,  and  is  a  departure 
therefrom ;  and  for  that  the  said  agreement  should  have  been  declared  upon  [587] 
specially  in  the  first  instance,  instead  of  being  shewn  by  way  of  replication  in  an  action 
on  the  said  bill  of  exchange, (a)     Joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer.  The  declaration  [588]  does  not  state,  as 
it  did  in  rennij  v.  I  lines  {I  C.  M.  &  K.  439;  5  Tyr.  107),  that  the  plaintitt's  drew 
the  bill,  but  that  J.  Boulcott  &  Co.  drew  it  and  indorsed  it  to  the  defendant,  who 
indorsed  it  to  the  plaintiffs.  Thus  the  declaration  does  not  disclose  that  the  plaintitt's 
were  drawers  and  indorsers.  The  plea  is,  that  J.  Boulcott  &  Co.,  the  plaintiti's  in  the 
action,  drew  the  bill,  and  indorsed  it  to  the  defendant  before  any  indorsement  by  him. 
The  replication  goes  into  a  new  statement,  to  shew  that  the  plaiiitifl's,  under  some 
other  agreement,  are  entitled  to  sue  the  defendant  on  this  bill,  notwithstanding  they 
had  so  indorsed  it  to  him.  Now  this  declaration  upon  it  can  only  be  supported  by 
the  custom  of  merchants  ;  therefore  it  was  a  departure  to  set  up,  in  the  replication, 
a  right  to  sue  on  any  other  ground.  See  Com.  Dig.,  tit.  Pleader  (F.  8,  9).  Again, 
by  the  custom  of  merchants,  a  prior  cannot  sue  a  subsequent  indorser  (see  Britten  v. 
M'^cbh,  2  B.  &  Cr.  483).  That  prevents  the  inconvenience  of  circuity  of  action  in  such 
cases. 

The  agreement  set  up  in  the  replication  shews  a  diflferent  ground  of  action  from 
that  on  the  bill  sued  on,  for  it  goes  to  destroy  the  plaintift's  indorsement  of  it  to  the 
defendant,  and  to  set  up  a  new  drawing  of  it  by  the  defendant  (see  per  Lord  Kenyon, 
in  Bishop  v.  Uayward,  4  T.  R.  470).  It  must  be  taken  that  the  bill  and  its  indorse- 
ments are  declared  on  according  to  their  legal  effect.(r/)  [Parke,  B.  You  say  the 
replication  goes  to  shew  that  the  plaintifis  have  no  right  to  recover  on  the  bill,  or 
otherwise  than  on  the  agreement.     But,  by  the  indorsement,  the  plaintiffs  made  a 

(a)  There  were  other  causes  of  demurrer;  viz.  that  unless  a  bill  is  received  in 
satisfaction,  the  non-payment  of  it  rather  revives  the  old  right  than  creates  a  new 
cause;  founded  on  Kcaraluke  v.  Mwgan,  5  T.  R.  513,  and  cases  collected  in  Mercer  v. 
Cheese,  4  M.  &  C4r.  804 ;  MailJard  v.  IJrike  of  Argyle,  6  M.  &  Gr.  40 ;  IFright  v.  Watts, 
1  Q.  B.  89  ;  Limiley  v.  Musgrove,  4  Bing.  N.  G.  9 ;  Britten  v.  IFehh,  2  B.  &  Cr.  483. 
Also,  that  the  replication  should  have  shewn  a  distinct  consideration  for  the  prior 
bill,  especially  as  it  was  not  in  the  common  course  of  circulation  :  see  per  Tindal,  C.  J., 
Fancourt  v.  Jhdl,  1  Scott,  N.  R.  645;  1  Bing.  N.  C.  G81.  Also,  that  the  replication 
should  have  shewn  that  at  some  time  before  suit  the  first  bill  became  due,  or  was  not 
paid  before  suit,  or  before  the  bill  in  the  Coui-t  became  due ;  see  Noel  v.  Rich,  2 
C.  M.  &  K.  360;  4  Tyr.  632  ;  Uther  v.  Bich,  10  Ad.  &  E.  784.  Also,  that  the  general 
allegation  of  want  of  consideration  for  the  plaintiff's  indorsement  could  not  carry  the 
replication  beyond  the  particular  transaction  laid;  Atkinson  v.  Davis,  11  M.  &  \V.  236. 
Sixth  ground,  that  the  agreement  should  be  stated  to  have  been  in  writing ;  Case  v. 
Barber,  Sir  T.  Ray.  450  ;  Adams  v.  JFardley,  1  M.  &  \V.  374  ;  T.  &  Gr.  820.  Also, 
that  the  replication  was  an  argumentative  traverse  of  the  allegation  that  plaintiffs 
indorsed  to  defendant,  and  should  have  ended  with  a  special  traverse  of  the  allegation 
that  plaintifis  were  liable  on  their  indorsement  to  defendant ;  see  Murston  v.  Allen, 
8  M.  &  W.  494  ;  which  is  not  inconsistent  with  Uaijes  v.  Cauljield,  5  Q.  B.  81  ;  see 
Bishqi  V.  Hayioard,  4  T.  R.  470.  Also,  that  if  the  replication  was  good  in  form,  it 
afibrded  no  answer  to  the  plea ;  Britten  v.  IVebh,  2  B.  &  C.  483  ;  for  that  it  neutralized 
one  right  of  action,  and  did  not  set  up  another,  at  least  on  the  bill.  In  Fenny  v.  Inncs, 
1  0.  M.  &  R.  439 ;  5  Tyr.  107,  the  cleclaration  was  by  plaiutift"  as  drawer  ;  Burmester 
V.  Hogarth,  11  M.  &  W.  97,  shews  that  it  must  be  taken  on  the  face  of  the  declaration, 
that  the  bill  and  indorsements  have  been  pleaded  only  to  the  legal  efi'ect,  Hahted  v. 
Skelton,  5  Q.  B.  86  ;  and  if  so,  it  appears  that  the  plaintiffs  in  legal  effect  never  indorsed 
at  all;  Churchill  v.  Gardner,  7  T.  R.  96;  Prevot  v.  Abbott,  5  Taunt.  786;  Cunlijfe  v. 
U'kilehead,  3  Bing.  N.  C.  828,  830. 

[d)  Gibson  v.  Minet,  3  T.  R.  481 ;  1  H.  Bla.  569;  Burmester  v.  Hogarth,  11  M.  & 
W.  97  ;  Halstcd  v.  Skeltun,  5  Q.  B.  86. 
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new  bill  (v) :  so  that  if  the  objection  of  circuity  of  [589]  action  were  put  an  end  to, 
as  it  was  in  IFihhrs  v.  Stevens  (15  M.  &  W.  208),  the  prior  indorser  might  sue  the 
subsequent  one.]  Suppose  that  a  party  who  had  accepted  a  liill  was  also  the  fii-st 
indorsei-,  he  never  could  sue  a  siibseciuent  indorsee.  [Parke,  B.  He  might  sue  every 
indorser,  for  each  draws  a  new  bill.  Piatt,  B.  Is  not  circuity  of  action  got  rid  of 
here  ?]  The  declaration  treats  the  drawers  as  persons  altogether  different  from  the 
plaintiffs.  If  it  means  that  Bonlcott  &  Co.  arc  the  same  as  the  plaintiffs,  it  is  bad  on 
the  face  of  it.  [Piatt,  B.  If  one  man  composed  the  firm  of  Boulcott  &  Co.,  might 
he  not  be  described  as  "  certain  persons  ] "]  Here  the  declaration  suggests  a  drawing 
and  indorsement  by  persons  other  than  the  plaintiffs. 

Per  Curiam.  The  declaration  can  only  I.e  suppoited  on  the  assumption  that  the 
plaintiffs  are  different  persons  from  Boulcott  &  Co.,  for  it  would  be  bad  if  they  were 
the  same.  The  plea  alleges  that  they  are  the  same  ;  and  this  is  said  to  be  admitted 
by  the  replication,  which,  however,  sets  up  fresh  ground  for  suing  the  defendant  not- 
withstanding. That  raises  the  objection  of  departure,  which  is  taken  by  the  special 
demurrer. 

Judgment  for  the  defendant,  if  the  plaintiff  does  not  amend  the  declaration  or 
replication,  and  pay  the  costs,  before  15th  April  next. 

Willes  for  the  plaintiffs. 

[590]  Bellamy  v.  Burch.  Feb.  10,  1847. — An  action  of  slander  cannot  be  main- 
tained by  a  lessee  or  renter  of  tolls,  for  words  spoken  of  in  his  character  of 
contractor  for  tolls,  after  he  has  ceased  to  contract  for  renting  the  tolls  respecting 
which  the  words  are  spoken.  Semble,  the  renting  of  tolls  is  not  a  profession 
or  trade. 

Case.  The  declaration  stated,  that  the  plaintiff,  heretofore,  and  before  the  com- 
mencement of  the  suit,  and  before  and  at  the  time  of  the  committing  of  the  grievances 
by  the  defendant  as  thereinafter  mentioned,  was  the  lessee  and  renter  of  certain  turn- 
pike tolls,  and,  amongst  others,  of  certain  tolls  arising  and  payable  upon  and  in  respect 
of  a  certain  road,  to  wit,  at  Tewkesbury,  in  (%c.  ;  and  he  the  plaintiff  had  always  well 
and  truly  and  pinictu.vlly  paid  the  rent  of  such  tolls,  and  had  never  been  a  defaulter 
in  payment  of  any  such  tolls,  at  Tewkesbury  or  elsewhere  ;  and  whereas  also,  at  the 
time  of  the  committing  of  the  grievances  by  the  defendant,  &c.,  to  wit,  on  &e.,  a 
public  meeting  was  held  by  the  trustees  of  certain  turnpike  roads,  to  wit,  in  the  city 
of  Worcester,  for  the  purpose  of  letting  by  public  auction,  among  others,  the  tolls 
arising  and  payable  in  and  upon  certain  turnpike  roads,  called,  to  wit,  the  Powick 
and  Malvern  districts,  at  which  said  meeting  the  plaintiff  then  attended  for  the 
purpose  of  bidding  at  the  said  auction,  in  order  that  he,  the  plaintiff',  might  become 
the  lessee  and  renter  from  the  said  trustees  of  the  said  last-mentioned  tolls ;  yet  the 
defendant,  well  knowing  &c.,  but  contriving  &c.  to  injure  the  plaintiff  in  his  credit 
and  reputation,  and  to  cause  it  to  be  suspected  and  believed  by  all  his  neighbours  &c., 
that  the  plaintiff  had  been  and  was  a  defaulter  as  such  lessee  and  renter  of  tolls  as 
aforesaid,  and  to  prevent  the  plaintiff  from  being  received  by  such  trustees  as  the 
renter  or  lessee  of  any  of  the  said  tolls  so  put  up  to  auction  as  aforesaid,  and  thereby 
and  otherwise  to  injure  the  plaintiff  in  his  said  business  of  renter  and  lessee  of  tolls, 
&c.,  heretofore,  and  before  the  eomniencoment  of  this  suit,  to  wit,  on  ifcc,  at  the  said 
meeting  so  holden  as  aforesaid,  he  the  defendant,  in  a  certain  discourse  which  he  the 
defendant  then  had  of  and  concerning  the  plaintili',  and  of  and  con-[591]-cerning  him 
as  such  lessee  and  renter  of  tolls  as  aforesaid,  falsely  and  maliciously  spoke  and 
published  at  such  meeting,  in  the  presence  and  hearing  of  divers  and  many  persons, 
of  and  concerning  the  plaintiff,  and  of  and  concerning  him  as  such  lessee  and  renter 
of  tolls  as  aforesaid,  the  false,  scandalous,  itc.  words  following,  that  is  to  say,  "  lie 
(meaning  the  plaintiff)  was  wanted  at  Tewkesbury  ;  he  (meaning  the  plaintiff)  wjis  a 
defaulter  there;"  whcreb}'  and  by  means  of  the  committing  of  which  said  several 
grievances,  the  plaintiff  was  not  only  greatly  injured  in  his  credit  and  reputation,  but 

(e)  See  Biirmesler  v.  Hogarth,  11  M.  &  W.  97  ;  Gwinnell  v.  Herbert,  5  Ad.  &  El.  4.39. 
In  I'enny  v.  Innes,  5  Tyr.  107,  1  C.  M.  &  K.  439,  the  Court  say  expressly,  that  that 
case  is  "not  as  if  plaintiff  having  indorsed  to  defendant,  defendant  had  indorsed  it 
back  to  him  ,"  which  is  the  (irincipal  case. 
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also  thereby,  and  on  no  other  account  whatsoever,  the  said  trustees  wholly  refused  to 
receive  any  biddings  from  the  plaintiff  at  the  said  auction,  for  any  of  the  said  tolls  so 
put  up  to  auction  as  aforesaid,  or  to  suffer  or  permit  the  plaintiff'  to  bid  at  the  said 
auction  for  the  same,  or  to  become  or  be  the  renter  or  lessee  of  any  such  tolls,  as  they 
otherwise  might  and  would  have  done  ;  and  he  the  plaintiff'  was  thereby  hindered  and 
prevented  from  becoming  and  being  the  renter  and  lessee  of  the  said  tolls  arising  and 
payable  on  the  said  roads  so  called,  to  wit,  the  Powick  and  Malvern  districts,  as  he 
otherwise  might  and  would  have  been  ;  whereby  he  the  plaintiff'  hath  lost  and  been 
deprived  of  great  gains  and  profits,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  £200,  which  might  and  would  have  arisen  and  accrued  to  him  therefrom  ;  and 
the  plaintiH,  by  means  of  the  premises,  hath  been  and  is,  as  such  renter  and  lessee 
of  tolls  as  aforesaid,  and  otherwise,  greatly  injured  and  damnified,  to  the  plaintiffs 
damage  of  £200. 

Pleas,  1st,  not  guilty  ;  and  2nd,  that  the  plaintiff'  was  not  the  lessee  or  renter  of 
the  said  turnpike  tolls  in  the  said  declaration  first  mentioned,  or  any  or  either  of 
them,  or  any  part  thereof  respectively,  in  manner  and  form,  &c. ;  3rd,  as  to  so  much 
of  the  causes  of  action  mentioned  in  the  declaration  as  relate  to  or  are  connected  with 
the  plaintiff's  attending  the  alleged  public  meeting  alleged  to  have  been  held  by  the 
trustees  of  [592]  certain  turnpike  roads,  to  wit,  in  the  city  of  Worcester,  for  the 
alleged  purpose  of  letting  by  public  auction,  amongst  others,  the  tolls  arising  and 
payable  in  and  upon  certain  turnpike  roads  called  the  Powick  and  Malvern  districts, 
for  the  purpose  of  bidding  at  the  alleged  auction,  in  order  that  he  might  become  and 
be  the  lessee  and  renter  from  the  said  trustees  of  the  said  lastmentioned  tolls,  as 
above  in  that  behalf  mentioned,  the  defendant  saith,  that  the  plaintiflF  never  attended 
that  meeting  for  that  or  any  other  purpose,  in  manner  and  form,  &c. ;  4th,  as  to  so 
much  of  the  causes  of  action  as  relate  to  or  are  connected  with  the  public  meeting 
therein  mentioned,  the  defendant  saith  that  such  public  meeting  never  was  held,  in 
manner  and  form,  &c.  ;  5th,  as  to  so  much  of  the  causes  of  action  in  the  declaration 
mentioned  as  relate  to  or  are  connected  with  the  auction  therein  mentioned,  defendant 
saith  that  there  never  was  such  auction  as  therein  alleged,  in  manner  and  form,  &c. 
Issues  thereon. 

At  the  trial,  before  Gaselee,  Serjt.,  at  the  last  assizes  for  Worcestershire,  the  chair- 
man of  the  meeting  of  trustees  for  the  Powick  and  Malvern  district  of  turnpike  roads 
proved  that  the  plaintiff'  bid  for  the  tolls  there,  and  that  the  witness  did  not  reject  or 
prevent  his  bidding,  l)ut  said  he  would  take  care  he  should,  by  his  sureties,  be 
a  responsible  person.  Neither  the  plaintiff  nor  the  defendant  was  the  highest  bidder, 
or  became  the  renter  of  the  tolls.  The  words  were  proved  as  laid.  The  learned 
Serjeant  told  the  jury  they  must  be  satisfied  that  the  words  were  spoken  of  the 
plaintiff' as  a  renter  of  tolls  arising  on  roads  at  Tewkesbury.  Verdict  for  the  plaintiff", 
damages,  40s. ;  leave  being  given  to  move  to  enter  a  verdict  for  the  defendant  on  the 
first  and  second  issues. 

A  rule  having  been  obtained  accordingly. 

Gray  (Allen,  Serjt.,  with  him)  shewed  cause.  The  only  cjuestion  in  this  case  is, 
whether  the  introductory  averment  [593]  in  the  declaration  was  material.  The 
plaintiff'  contends  that  it  was  not.  The  declaration  certainly  liegins  by  stating  that, 
at  the  time  of  committing  the  grievances,  the  plaintiff  was  lessee  and  renter  of  certain 
turnpike  tolls,  &c.  ;  but  the  words  spoken  by  the  defendant  imputed  to  the  plaintiff 
that,  when  on  a  former  occasion  he  was  a  renter  of  tolls  on  the  Tewkesbury  road,  he 
was  a  defaulter,  viz.  had  not  paid  his  Tewkesbury  rent.  As  the  plaintiff'  here  had 
previously  procured  his  living  by  renting  of  tolls,  the  words  must  be  taken  as  used 
with  respect  to  that  renting,  as  they  would  in  case  of  a  profession  or  trade ;  and 
though  at  the  time  when  the  slander  was  uttered  he  was  not  a  lessee  of  tolls,  still,  as 
he  was  about  to  become  a  renter  of  others,  and  was  accustomed  to  do  so,  and  procured 
a  livelihood  thereby,  the  cases  respecting  slander  of  a  man  in  his  profession  or  trade 
apply:  Vin.  Abr.,  tit.  "Actions  for  Words,"  (U.  a.),  pi.  16,  p.  474,  Tuthill  v.  Milton 
(Yelv.  158).  [Parke,  B.  How  does  it  appear  that  the  plaintiff"  was  going  to  become 
a  renter  of  other  tolls'?  Tuthill  v.  Milton  goes  on  the  presumption  of  the  plaintiff"s 
continuance  in  trade  as  a  linen-draper.  A  profession  is  a  continuing  thing,  but  con- 
tracting to  become  a  lessee  of  tolls  is  not  a  profession,  and  the  habit  of  taking  tolls  is 
nothing.     Nor  is  a  taking  of  tolls  as  lessee  an  office.] 

Whitmore,  in  support  of    the  rule.      These  words  were  not  actionable  per  se, 
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without  proof  of  special  damage.  The  cases  for  slander  of  a  m;iii  in  his  calling  shew 
that  that  calling,  whatever  it  might  be,  had  continued,  either  actually  or  by  intend- 
ment, to  the  time  of  the  speaking  of  the  words  ;  Moore  v.  Sj/nnc,(h)  Colli)!  v.  MnJin 
(do.  Car.  282).  The  latter  case  is  as  follows: — "Action  for  words.  Whereas  the 
plaintiff  had  used,  per  magnum  terapns,  the  trade  of  buying  and  [594]  selling  cattle, 
and  divers  times  bought  upon  his  credit,  that  defendant  said  of  him,  'Thou  art  a 
bankrupt.'  Defendant  pleaded  not  guilty,  and  found  against  him;  and  because  he 
did  not  .say  that  he  used  the  trade  at  the  time  of  the  speaking  the  words,  but  per 
maginim  tempus  usus  fuit,  which  may  be  divers  years  before,  and  the  action  lies  not 
unless  at  the  time  of  speaking,  therefore  it  was  adjudged  for  the  defendant."  Here 
an)'  person  might  bid  at  the  auction,  and  if  he  bid  highest,  and  found  good  security, 
would  have  become  the  lessee  of  the  tolls. 

Parke,  B.  I  am  of  opinion  that  this  case  does  not  fall  within  that  class  of  decisions 
referred  to  on  behalf  of  the  plaintiff,  which  relate  to  trades  or  professions  within  the 
legal  acceptation  of  those  terms,  viz.  as  conditions  which  by  law  are  presumed  to 
continue  and  not  to  be  altered.  A  farmer's  occupation  may  be  a  business,  in  respect 
of  his  skill  in  cultivating  land.  In  the  case  cited  from  Yelverton,  it  diil  not  appear 
that  the  plaintiff  had  ceased  to  be  of  the  trade  of  a  linendraper,  and  the  Court  said  they 
would  intend  that  he  continued  to  be  so.  Here  the  plaintiff  was  bound  to  prove  that 
he  exercised  the  so-called  profession  both  befoie  and  at  the  time  the  words  were 
spoken.  But  the  jury  have  found  that  the  plaintiff's  profession,  so  called,  did  not 
continue  at  the  time  the  words  were  spoken  ;  that  excludes  all  presumption  on  the 
subject ;  the  defendant's  act  was  nothing  more  than  speaking  of  the  plaintiff  as  a 
former  contractor.  If  these  words  had  been  spoken  of  the  plaintiff  at  the  time  when 
his  contract  for  hiring  the  tolls  existed,  it  is  doubtful  whether  the  action  could  have 
been  maintained  ;  I  incline  to  think  that  it  could  not.  The  verdict  must  be  entered 
on  the  second  issue  for  the  defendant;  and  as  the  plea  of  not  guilty  denies  that  the 
words  were  spoken  in  the  sense  laid  in  the  declaration,  of  and  concerning  the  plaintiff 
as  lessee,  and  it  is  found  that  they  were  not  spoken  of  him  as  an  existing  or  continuing 
lessee,  of  tolls,  the  defendant  is  entitled  to'a  verdict  on  that  issue  also. 

[595]  AwiERSON,  B.  The  effect  of  slandennis  words  spoken  of  a  man  in  a  trade  is 
to  render  him  less  able  to  carry  on  that  trade  ;  but  words  spoken  of  a  man's  conduct  as 
to  a  past  contract  do  not  affect  or  injure  his  future  conduct  of  another. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 


Moore  v.  Guardner.  Feb.  10,  1847. — The  plaintiff  was  in  custody  under  an 
attachment  from  the  Court  of  Chancery,  for  non-payment  of  costs  to  the  plaintiff 
in  a  suit  in  equity,  the  defendant  in  this  action.  After  the  costs  were  paid,  the 
solicitor  of  the  plaintiff  in  equity  (the  now  defendant)  refused  to  give  an  order 
to  the  sheriff"  to  discharge  the  plaintiff',  saying,  "  let  him  go  to  the  court  to  purge 
his  contempt."  The  judge  in  e(|uity  discharged  him  on  motion  : — Held,  that  no 
action  was  maintainable  for  refusing  to  give  the  order  to  the  sheriff,  and 
thereby  prolonging  the  plaintiff's  imprisonment,  except  on  proof  of  express 
malice. 

Case.  The  declaration  stated,  that  before  the  committing  of  the  grievances  there- 
inafter mentioned,  to  wit,  on  30th  May  1841:,  in  a  certain  cause  then  pending  in  the 
Court  of  Chancery,  before  ike,  wherein  the  now  defendant  was  plaintiff,  and  the  now 
plaintiff  and  Sarah  his  wife,  and  W.  II.  C,  II.  F.,  and  F.  S.,  were  defendants,  by  a 
certain  decree  then  duly  made  according  to  the  course  and  practice  of  the  said  Court, 
by  the  Viee-Chancellor  Knight  Bruce  in  the  said  cause,  it  was  oidered  and  decreed 
that  the  bill  of  the  now  defendant  (the  plaintiff  in  the  said  suit)  should  be  and 
the  same  thereby  was  dismissed,  with  costs,  as  against  the  .said  H.  F.  and  F.  S., 
defendants  in  the  .said  suit;  and  it  was  thereby  referred  to  the  taxing-master  of  the 
said  Court  in  rotation,  to  tax  such  costs ;  and  the  said  now  plaintiff',  by  his  counsel 

(6)  2  Roll.  Rep.  84.  Plaintiff  declared  that  he  had  been  an  attorney  for  divers 
years  now  elapsed,  and  that  defendant  called  him  a  forging  knave. 
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consenting  thereto,  it  was  thereby  further  ordered,  that  the  now  defendant  should 
pay  to  the  said  W.  H.  C,  as  defendant  in  the  said  suit,  £17,  for  his  agreed  costs  of 
such  suit ;  and  it  was  thereby  also  referred  to  the  said  taxing-master  to  tax  the  costs 
of  the  now  defendant  of  the  said  suit  up  to  that  time,  and  that  the  now  plaintiff  should 
pay  such  costs  when  taxed,  and  should  also  pa}'  to  the  now  defendant  what  he  the 
now  defendant  should  pay  for  the  said  costs  of  the  said  H.  F.  and  F.  S.,  and  the  said 
sum  of  £17,  when  paid  In'  the  now  defendant  to  the  said  W.  H.  C.  as  aforesaid.  The 
declaration  then  stated,  [596]  that  the  costs  of  the  now  defendant  were  taxed  by  the 
Master  at  861.  15s.  6d.,  and  the  costs  of  H.  F.  and  F.  S.,  as  defendants  in  the  said 
suit,  at  271.  Os.  lOd.  which  said  two  last-mentioned  sums,  together  with  the  said  sum 
of  £17,  so  as  aforesaid  decreed  to  be  paid  by  the  said  now  defendant  to  the  .said 
W.  H.  C,  and  by  the  said  now  plaintiff  to  the  said  now  defendant,  amounted  to 
1301.  16s.  4d.  ;  and  whereas  also  afterwards,  and  after  the  said  several  taxations  of 
the  said  costs,  to  wit,  on  12th  April,  If-iS,  the  said  now  defendant,  for  obtaining 
and  compelling  payment  to  him  by  the  now  plaintiff  of  the  said  three  several  sums  of 
861.  15s.  6d.,  271.  Os.  lOd.,  and  £17,  so  amounting  together  to  the  said  sum  of  1301. 
16s.  4d.,  as  aforesaid,  caused  and  procured  to  be  issued  out  of  the  said  Court  of 
Chancery  a  certain  writ  of  attachment,  directed  to  the  sheriff  of  W.,  whereby  the 
said  sheriff"  was  commanded  to  attach  the  now  plaintiff",  so  <as  to  have  him  before 
our  said  lady  the  Queen,  in  her  said  Court  of  Chancery,  on  the  9th  May,  1845, 
wheresoever  the  said  Court  should  then  be,  to  answer  to  our  said  lady  the  Queen,  as 
well  touching  a  certain  contempt  which  the  now  plaintiff,  as  it  was  alleged,  had 
committed  against  our  said  lady  the  Queen,  as  also  such  other  matters  as  should 
be  then  and  there  laid  to  his  charge,  and  further  to  perform  and  abide  such  order 
as  the  said  Court  of  Chancery  should  make  in  that  behalf ;  and  the  said  now 
defendant  then  caused  the  said  writ  to  be  indorsed  according  to  the  practice  of 
the  said  Court,  in  manner  following;  that  is  to  say,  for  not  paying  the  sum  of 
1301.  16s.  4d.  costs  to  H.  S.  G.  (meaning  the  now  defendant),  in  a  cause  wherein  the 
said  H.  S.  G.  is  complainant,  and  the  within-named  D.  Moore  (meaning  the  now 
plaintiff")  and  others  are  defendants  (meaning  the  said  cause  hereinbefore  mentioned), 
and  which  said  sum  of  1301.  16s.  4d.,  mentioned  in  the  said  indorsement,  was  and  is  the 
same  sum  of  1301.  16s.  4d.  hereinbefore  mentioned,  being  the  amount  of  the  said  three 
[597]  several  sums  hereinbefore  in  that  behalf  mentioned  ;  and  the  said  now  defendant 
afterwards,  to  wit,  on  the  said  TJth  April,  caused  the  said  writ,  so  indorsed  as  afore- 
said, to  be  delivered  to  T.  S.  L.,  Esq.,  then  being  sheriff  of  and  for  the  said  county 
of  W.,  to  be  executed  in  due  form  of  law  ;  and  the  said  sheriff  afterwards,  to  wit,  on 
4th  May,  1845,  in  obedience  to  and  by  virtue  of  the  said  writ,  in  his  bailiwick,  took 
and  arrested  the  said  now  plaintiff  by  his  body,  and  conveyed  him  to  the  common 
gaol  of  and  for  the  county  of  W.,  and  there  detained  him  in  prison  under  the  said 
writ ;  and  that  the  said  now  plaintiff  in  fact  saith,  tliat  he  so  being  in  custody  of  the 
said  sheriff",  in  the  said  piison,  afterwards,  to  wit,  on  4th  May,  1846,  caused  to  be  paid 
to  the  now  defendant  the  sum  of  £1491,  in  full  satisfaction  and  discharge  of,  among 
other  monies,  the  said  sum  of  1301.  16s.  4d.,  the  amount  of  the  said  three  several  sums 
of  861.  15s.  6d.,  271.  Os.  lOd.,  and  £17,  thereinbefore  mentioned,  and  being  the  said 
sum  so  indorsed  upon  the  said  writ,  and  the  costs  and  charges  payable  according  to 
the  course  and  practice  of  the  said  last^mentioned  Court,  of  the  said  attachment,  which 
said  payment  the  said  now  defendant  then  accepted  and  received  in  such  full  satis- 
faction and  discharge  as  aforesaid,  and  whereby  the  said  sum  so  indorsed  upon  the 
said  writ,  and  the  said  costs,  charges,  and  expenses,  were  fully  paid  and  satisfied ; 
and  the  now  plaintiff,  by  the  said  W.  H.  C,  as  his  then  attorney  and  agent,  thereupon 
then  and  after  such  paj^ment  and  acceptance  as  aforesaid,  requested  and  demanded 
of  the  now  defendant  to  instruct  and  inform  the  said  sheriff  that  the  said  sum  so 
indorsed  upon  the  said  writ,  and  the  costs,  charges,  and  expenses  of  the  said  attach- 
ment, were  paid  and  satisfied,  and  to  give  the  s.aid  sheriff  authority  to  discharge  the 
now  plaintifi"  from  his  custody  under  the  said  writ,  as  it  was  then  the  duty  of  the  said 
now  defendant  to  do,  and  as  the  said  now  defendant  by  the  course  and  practice  of 
the  said  Court  of  Chancery  then  could  and  ought  to  have  done  ;  yet  the  now  defendant 
wrongfully,  [598]  wilfully,  and  maliciously  contriving  and  intending  to  oppress  the 
now  plaintiff',  and  to  cause  and  procure  him  to  be  longer  imprisoned  and  detained  in 
the  said  gaol  under  the  said  writ,  then  wilfully,  injuriously,  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatsoever,  refused  to,  and  did  not  nor 
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would  instruct  or  infoiin  the  said  sheriff  th;it  the  said  sum  so  indorsed  on  the  said 
writ,  and  the  said  costs,  charges,  and  expenses,  were  paid  and  satisfied,  and  w-ilfnlly 
and  maliciously  refused  to  and  did  not  nor  would  give  authority  to  the  said  sheriff  to 
release  or  discharge  the  said  now  plaintiff  out  of  his  custody,  under  the  said  writ ; 
whereby  and  b}'  reason  of  the  said  premises,  and  of  the  wrongful  and  malicious 
conduct  of  the  defendant  in  that  Ijehalf,  the  now  plaintiff  was  detained  in  custody,  to 
wit,  in  the  said  gaol  of  W.,  under  the  said  writ,  by  the  said  sheriff,  for  a  long  space 
of  time,  to  wit,  foi'  the  space  of  six  days  after  the  said  payment,  acceptance,  and 
discharge  of  the  said  sum  so  indorsed  on  the  said  writ,  and  the  said  costs,  charges, 
and  expenses  of  the  said  attachment,  and  thereby  suffered  and  was  put  to  great 
trouble,  inconvenience,  and  expense,  and  his  health  was  greatly  injured,  and  the 
plaintiff  also  was  thereby  greatly  aggrieved  in  his  credit,  reputation,  and  circumstances, 
and  was  also,  by  means  of  the  premises,  forced  and  obliged  to  incur  and  become  lialile 
to  pay  divers  monies,  costs  and  charges,  and  expenses,  amounting  in  the  whole,  to  wit, 
to  £50,  in  and  about  applying  to  the  said  Court  of  Chancery  for  his  discharge  from 
the  said  custody,  and  in  and  about  the  necessary  retainer  and  employment  of  his 
solicitor  for  that  purpose,  and  otherwise  in  I'elation  thereto. 

Pleas,  1st,  not  guilty  ;  2nd,  that  the  plaintiff  did  not  cause  to  be  paid  to  the 
defendant  the  said  sum  in  the  declaration  in  that  behalf  mentioned,  in  such  full 
satisfaction  and  discharge  as  therein  is  in  that  behalf  alleged,  in  manner  and  form, 
&c. ;  3rd,  that  the  plaintiff  did  not  request  or  demand  of  him  the  defendant  to 
instruct  and  inform  the  [599]  said  sheriff,  in  manner  and  form,  &c  :  4th,  that  it  was 
not  the  duty  of  the  defendant  to  instruct  and  inform  the  said  sheriff  or  give  him 
authority  to  discharge  the  plaintiff,  in  manner  and  form,  &c.     Issues  thereon. 

At  the  tiial,  before  Gaselee,  Serjt.,  at  the  last  assizes  for  Worcestershire,  it 
appeared  that  the  action  was  brought  for  imprisoning  the  present  plaintiff  from  the 
4th  to  the  9th  of  May,  1846,  under  the  following  circumstances: — The  present 
plaintiff  was  imprisoned  in  Worcester  gaol  on  5th  May,  1845,  under  an  attachment 
issued  out  of  Chancery,  12th  April,  1845,  for  not  paying  1301.  16s.  4d.  costs  of  a  suit 
in  which  the  present  plaintiff  was  a  defendant ;  and  on  the  4th  of  May,  1846,  he  paid 
£1491  mortgage  money,  due  to  the  present  defendant,  with  interest  and  costs, 
including  the  1301.  16s.  4d.  The  present  defendant's  solicitors,  Messrs.  Tarleton  & 
Newton,  claimed  al.so  771.  6s.  3d.  as  extra  costs,  which  was  eventually  paid  Ijy  the 
present  plaintiff  on  4th  May,  1846,  under  special  protests  in  writing  by  himself  and 
his  solicitor,  served  on  them  on  that  day.  At  a  subsequent  interview  on  the  same 
day,  Mr.  Capper,  the  attorney  of  the  present  plaintiff,  asked  Mr.  Tarleton  for  an  older 
to  the  sherilt  to  let  the  plaintiff  out  of  custody.  The  jiresent  defendant,  the  plaintili' 
in  the  Chancery  suit,  was  present,  and  Tarleton  in  his  presence  said,  "  No,  let  him 
go  to  the  Coui't  to  purge  his  contempt."  A  notice  of  motion  foi-  the  plaintiff's 
discharge  fi'om  piisoii,  without  prejudice  to  his  right  of  action  for  false  impi-isoinnent, 
and  for  taxation  of  the  bill  of  Messrs.  Tarleton  iVJ  Newton  for  771.  6s.  3d.,  was  served 
on  them  on  5th  May.  At  the  hearing,  on  the  8th  May,  the  .Master  stated  the  practice 
to  be  for  the  solicitor,  not  the  party  to  a  suit,  to  give  the  order  for  discharging  the 
opposite  party  from  custody  for  contempt.  The  Vice-Chancellor  Bruce  disregarded 
the  distinction  attempted,  between  contempt  for  non  payment  of  costs  and  actual 
contempt,  arid  ordered  the  immediate  release  of  the  present  plaintiff,  directing  the 
present  defendant  to  pay  the  costs  of  the  applica-[600]-tion,  leaving  the  question  on 
the  771.  6s.  3d.,  to  be  argued  afterwards.  The  plaintili'  was  discharged  on  the  9th  May. 
The  extra  costs  incuired  by  him  on  account  of  this  motion  were  shewn  to  be 
about  £19. 

For  the  plaintiff  it  was  argued,  that  the  attachment  was  in  the  nature  of  an 
execution  at  law,  by  capias  ad  satisfaciendum,  to  compel  payment  of  the  debt ;  //.  v. 
Stokes  (Cowp,  130),  Luwis  v.  Murlaml  (2  B.  (\5  Aid.  56,  per  liayley  and  Ilolroyd,  Js.), 
Morris  v.  Hai/ward  (6  Taunt.  569),  In  re  Gonqmrtx  (6  Ad.  &  E.  559) ;  and  that  the 
cases  in  Chancery  shewed  that  the  acceptance  of  costs  waives  the  contempt  incurred 
previously  by  not  paying  them;  llaidwell  v.  Granger  (1  Eq.  Ca.  Abr.  351  ;  Anon., 
2  P.  Wms.  481),  Uoskuu  v.  Lloyd  (1  Sim.  &  Stu.  393);  and  that  the  act  of  the 
defendant  was  malicious,  if  not  in  fact,  yet  in  the  sense  of  his  not  having  any 
reasonable  ground  for  doing  it. 

For  the  defendant  it  was  answered,  that  the  plaintiff  was  bound  to  shew  that  the 
refusal  to  give  the  order  of  discharge  was  malicious,  and  that  there  was  no  evidence 
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of  any  wilful  or  malicious  act  by  the  defendant,  or  of  any  refusal  by  him  to  disehai'ge 
the  plaintifi'.     Crosier  v.  filltni/  (4  B.  &  Cr.  26)  was  cited. 

Gaselee,  Serjt.,  left  it  to  the  jury  to  say,  first,  whether  they  were  of  opinion  that 
malice,  not  implied  by  law,  but  in  fact,  had  been  proved  against  the  defendant,  who, 
being  present  at  the  time  when  his  solicitor  refused  to  give  an  order  to  discharge  the 
present  plaintiff,  sat  by  and  gave  no  authority  on  the  subject.  Secondl}',  supposing 
they  should  be  of  opinion  that  the  defendant,  by  not  having  ordered  his  solicitor  to 
give  the  order  for  discharge,  was  guiltv  of  malice  in  fact,  what  damages  the  plaintiff 
was  entitled  to  recover.  The  jury  found  that  the  defendant  was  not  guilty  of  malice 
in  fact,  and  a.ssessed  the  damages  at  £24,  if  he  was  liable  in  [601]  point  of  law. 
Verdict  for  plaintiff  for  £24,  with  leave  to  move  to  enter  the  verdict  for  the 
defendant. 

Whateley  having  obtained  a  rule  accordingly, 

Phipson  (Talfourd,  Serjt.,  with  him)  now  shewed  cause.  The  second  and  third 
pleas  are  disposed  of  by  the  evidence  of  Mr.  Capper,  that  the  demand  of  the  discharge 
was  made  in  the  defendant's  presence  from  his  solicitor.  The  learned  judge  withdrew 
the  question  of  legal  malice  from  the  consideration  of  the  jury.  It  may  be  contended, 
if  necessary,  that  the  attachment  was  a  civil  process.  It  was  shewn  to  be  a  common 
practice  of  the  Court  of  Chancery,  that  the  plaintiff's  solicitor  should  sign  the  order  for 
the  defendant's  discharge.  [Parke,  B.  The  question  is,  whether,  without  proof  of 
express  malice,  an  action  on  the  case  lies  for  not  conforming  to  the  practice  of  the 
Court  of  Chancery.]  Whether  the  present  defendant's  solicitor  was  or  was  not  bound 
to  sign  the  order  of  discharge,  it  was  the  defendant's  duty  to  procure  the  plaintiff's 
release.  Had  the  sheriff  been  sued  for  escape,  no  discharge  from  the  solicitor  of  the 
plaintiff  could  be  pleaded;  Savory  v.  Chajmian  (11  Ad.  &  E.  829).  This  case  is  in 
effect  similar  to  Crosier  v.  Pilling  (4  B.  &  Cr.  26),  where  it  was  held  that  a  plaintiff  is 
bound  to  accept  from  a  defendant  in  custody  under  ca.  sa.  the  debt  and  costs,  when 
tendered  in  satisfaction  of  his  debt,  and  to  sign  an  authority  to  the  sheriff  to  discharge 
the  defendant  out  of  custody ;  and  that  an  action  on  the  case  will  lie  against  a  plaintiff 
for  having  maliciously  refused  so  to  do ;  it  being  also  there  held,  that  the  refusal  to 
sign  the  discharge  is  sufficient  prima  facie  proof  of  malice,  in  the  absence  of  circum- 
stances to  rebut  snch  presumption.  [Parke,  B.  That  case,  and  Homajidd  v.  Drury 
(11  Ad.  &  E.  98),  are  much  against  your  argument.]  In  the  latter  case  the  plaintiff's 
prima  facie  evidence  of  malice  was  [602]  answered  by  proving  that  he  was  an  insolvent 
debtor,  and  that  all  his  estate  had,  by  an  order  of  the  Court,  vested  in  the  provisional 
assignee.  The  illegality  of  the  defendant's  act  made  it  unnecessary  to  prove  express 
malice,  or  malice  in  fact,  against  him,  and  left  it  incumbent  on  him  to  prove  a  lawful 
excuse. 

Parke,  B.  In  Hmmxfield  v.  Drury,  the  declaration  was  for  maliciously  refusing  to 
accept  payment  of  debt  and  costs.  That  and  the  other  cases  shew  that  this  action 
could  not  be  maintained  without  express  proof  that  the  defendant's  refusal  to  sign  an 
order  for  the  plaintiff's  discharge  proceeded  from  express  malice.  Mei'e  inference  of 
malice,  or  malice  in  law,  would  not  suffice,  and  the  jury  have  negatived  express  malice. 
Want  of  reasonable  and  probable  cause  for  the  defendant's  act  is  averred  ;  however, 
since  the  case  of  De  Medina  v.  Grove  (15  Law  J.,  Q,.  B.,  284),  it  is  doubtful  whether,  if  the 
plaintiff  had  succeeded  on  all  the  issues,  the  declaration  would  not  have  been  bad  on 
motion  in  arre.st  of  judgment.  A  sheriff  having  the  custody  of  a  prisoner  in  contempt 
for  disobedience  to  the  decree  of  the  Court  of  Chancery,  is  bound  to  keep  him  till  the 
contempt  is  purged,  but,  by  the  practice  of  that  Court,  is  not  punished  for  liberating 
him,  if  the  solicitors  on  both  sides  agree  that  after  paying  debt  and  costs  he  shall  not 
be  further  kept  in  custody.  No  knowledge  of  that  practice  was  brought  home  to  the 
defendant  or  his  solicitor. 

Alderson,  B.  To  support  this  action,  it  was  necessary  to  give  affirmative  proof 
of  malice  in  fact.     Here  the  jury  negatived  such  malice. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute.(?)) 

(5)  See  Codrington  v.  Lloyd,  8  Ad.  &  E.  449 ;  Bundle  v.  Little,  6  Q.  B.  174. 
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[603]  Doe  d.  Cadwalader  and  Others  v.  Price.  Feb.  15,  1847.— In  1829 
A.  died  seised  in  fee  of  lands,  of  which  his  eldest  son,  B.,  was  his  tenant.  On 
his  death,  B.,  supposing  him  to  have  died  intestate,  entered  on  the  lands,  claiming 
them  as  heir-at-law,  and  in  18.'i0  mortgaged  them  in  fee,  and  levied  a  fine  to 
confirm  the  mortgage  ;  and  at  the  same  time,  an  outstanding  term  of  500  j'cars 
was  by  his  direction  assigned  to  a  trustee  for  the  mortgagee.  In  1835  B.  sold 
the  estate  to  the  defendant,  who  paid  off  the  mortgage  ;  the  legal  estate  in  fee 
and  the  equity  in  redemption  were  conveyed  to  the  defendant,  and  the  term  was 
assigned  to  a  trustee  for  him,  to  attend  the  inheritance.  In  1845  it  was  discovered 
that  A.  had  executed  a  will,  whereby  he  devised  the  lands  in  fee  to  his  second 
son,  who  thereupon  brought  ejectment  to  recover  the  estate  from  the  defendant, 
and  laid  a  demise  in  the  name  of  the  trustee  to  whom  the  term  was  assigned  in 
1835. — Held,  first,  that  B.  had  a  sufficient  estate  to  make  him  a  good  conusor  of 
the  fine ;  secondly,  that,  by  the  operation  of  the  8  &  9  Vict.  c.  112,  the  term  had 
absolutely  determined,  and  the  plaintiff  could  not  recover  upon  the  demise  laid 
in  the  name  of  the  trustee. — To  prove  the  levying  of  a  fine  with  proclamations 
in  a  court  of  great  session  in  Wales,  the  chirograph  was  produced,  having  one 
proclamation  indorsed,  and  the  plea-roll  of  the  same  session  at  wiiich  the  chirograph 
stilted  the  fine  to  have  been  levied,  containing  an  entry  of  a  licentia  concordandi 
between  the  same  parties  and  respecting  the  same  premises  as  those  mentioned  in 
the  chirograph  : — Held  sufficient,  by  virtue  of  the  stat.  5  Vict.  c.  32,  s.  2. 

[S.  C.  16  L.  J.  Ex.  159 ;  11  Jur.  131.     Approved,  Cottrell  v.  Hughes, 
1855,  15  C.  B.  532.] 

Ejectment  to  recover  a  messuage  and  lands  in  the  parish  of  Llanycil,  in  the  county 
of  Merioneth.  At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  assizes  for  that 
county,  the  following  facts  appeared  in  evidence: — 

Thomas  Cadwalader  died  in  the  year  1829,  seised  in  fee  of  the  property  in  question, 
a  farm  called  Cefn.  It  was  admitted  at  the  trial  that,  on  his  death,  his  eldest  son, 
Cadwalafler  Thomas,  who  had  for  many  years  lived  upon  the  farm  as  tenant  to  his 
father,  entered  into  possession  of  it  as  his  heir-at-law,  it  being  supposed  that  he  had 
died  intestate.  In  1830,  Cadwalader  Thomas  mortgaged  the  estate,  by  indentures  of 
lease  and  release,  to  one  William  Williams  in  fee,  and  at  the  court  of  great  session  for 
the  county  of  Merioneth,  holden  in  August  1830,  levied  a  fine  to  confirm  the  mortgage. 
At  the  same  time,  an  outstanding  term  of  500  years,  which  had  been  originally 
created  in  the  year  1777,  was  assigned  to  a  trustee  for  the  mortgagee.  In  Jul}'  1835, 
the  defendant  purchased  the  farm  from  Cad w.iladcr  Thomas,  and  paid  ofl'  the  mortgage  ; 
and  by  indentures  of  lease  and  release,  dated  in  October,  1835,  and  executed  by 
Cadwalader  Thomas  and  by  the  mortgagee,  the  legal  estate  and  the  equity  of  redemp- 
tion were  conveyed  to  the  defendant  in  fee  ;  and  by  indenture  of  assignment  of  the 
same  date,  the  term  of  500  years  was  assigned  liy  the  tr'ustee  of  the  mortgagee  to  a 
trustee  named  [604]  by  the  defendant,  to  attend  the  inheritance.  In  1845,  it  was 
discovered  that  Thomas  Cadwalader  had,  before  his  death,  duly  executed  a  will, 
whereby  he  devised  the  faim  in  question  to  his  second  son,  William  Thomas,  one  of 
the  lessors  of  the  plaintifl',  in  fee. 

Shortly  before  the  trial,  the  plaintiff,  having  obtained  a  judge's  order  foi'  that 
purpose,  added  a  demise  in  the  name  of  the  defendant's  trustee,  to  whom  the  term 
was  a.ssigned  in  1835  (who  was  since  de.ad),  and  another  in  the  name  of  his  cxecntri.x. 

The  defendant  relied  on  the  fine  as  a  bar  to  the  claim  of  the  lessor  of  the  plaintiff, 
and,  in  order  to  prove  it,  put  in  evidence  the  chirograph,  which  was  in  the  following 
terms  : — 

"  Merioneth,  to  wit. — This  is  a  final  concord,  made  in  the  court  of  our  sovereign 
lord  the  King,  of  his  great  session  of  the  .said  county,  held  at  Dolgelly,  in  the  said 
county,  before  Jonathan  Kaine,  Esq.,  justice  of  his  Majesty's  great  sessions  for  the 
said  county,  and  other  faithful  people  of  the  said  lord  the  King,  then  and  there  present, 
on  Thursday,  to  wit,  the  12th  day  of  August,  in  the  first  year  of  the  reign  of  our 
sovereign  lord  William  the  Fourth,  now  king  of  the  united  kingdom  of  Great  Britain 
and  Irel.-ind,  and  so  forth,  between  William  Williams,  gentleman,  plaintiff,  and 
Cadwalader  Thomas,  gentleman,  and  Margaret  his  wife,  deforciants,  of  four  messuages, 
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four  dwelling  houses,  &c.,  with  the  appurtenances,  in  the  pai'ish  of  Llanyeil,  in  the 
said  county  ;  whereupon  a  writ  of  covenant  hath  been  sued  thereupon  between  them 
in  the  same  court,  that  is  to  say,  that  the  aforesaid  Cadwalader  and  Margaret  have 
acknowledged  the  tenements  aforesaid,  with  the  appurtenances,  to  be  the  right  of  the 
said  William  Williams,  as  those  which  the  said  William  hath  of  the  gift  of  the  said 
Cadwalader  and  Margai'et,  and  those  they  have  remised  and  quit  claimed  from  them 
the  said  Cadwalader  and  Margaret  and  their  heirs,  to  the  aforesaid  William  and  his 
[605]  heirs  for  ever  ;  and  moreover  the  said  Cadwalader  and  Margaret  have  granted, 
for  themselves  and  the  heirs  of  the  said  Cadwalader,  that  they  will  warrant  to  the 
said  William  and  his  heirs  the  tenements,  &c.,  aforesaid,  against  them  the  said 
Cadwalader  and  Margaret,  and  the  heii'S  of  the  said  Cadwalader,  for  ever ;  and  for 
this  acknowledgment,  remission,  quit-claim,  warrant,  fine,  and  concord,  the  said 
W.  Williams  hath  given  to  the  afoi-esaid  Cadwalader  Thomas  and  Margaret  his  wife 
180  marks  of  silver.  "Wynn  Belasyse." 

One  proclamation  only  was  indorsed,  as  follows  : — 

"  Merioneth,  to  wit. — The  first  proclamation  was  made  on  Tuesday,  in  this  same 
great  session,  and  so  forth.  "  Wynn  Belasyse." 

In  order  to  prove  the  proclamations,  the  defendant  then  put  in  evidence  the 
Merionethshire  plea-roll  of  fines,  headed  as  follows : — 

"Merioneth,  to  wit,  2nd  session,  1830. — Pleas  at  his  Majesty's  great  session  of  the 
said  countj^  held  at  Dolgelly,  in  the  said  county,  before  Jonathan  Raine,  Esq.,  justice 
of  his  Majesty's  great  session  for  the  said  county,  on  Thursday,  to  wit,  the  12th  day 
of  August,  in  the  first  year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  of 
the  united  kingdom  of  Great  Britain  and  Ireland  King,  Defender  of  the  Faith. 

"  Wynn  Belasyse." 

This  roll  contained  the  following  entry : — 

"  Merioneth,  to  wit. — William  Williams,  gentleman,  giveth  to  our  sovereign  lord 
the  King  6s.  8d.,  for  license  to  agree  with  Cadwalader  Thomas,  gentleman,  and 
Margaret  his  wife,  in  a  plea  of  covenant,  of  four  messuages,  four  dwelling-houses,  four 
cottages,  four  barns,  four  stables,  four  cow-houses,  four  outbuildings,  foui-  gardens, 
four  oi-[606]-chards,  two  hundred  acres  of  land,  two  hundred  acres  of  arable  land, 
two  hundred  acres  of  meadow  land,  two  hundred  acres  of  pasture  land,  two  hundred 
acres  of  wood  and  underwood,  ten  acres  of  land  covered  with  water,  one  hundred 
acres  of  furze  and  heath,  and  common  of  pasture  for  all  and  all  manner  of  cattle,  and 
common  of  turbary,  with  the  appurtenances,  in  the  parish  of  Llanyeil,  in  the  said 
county  ;  and  he  hath  a  chirograph,  and  so  forth." 

On  behalf  of  the  plaintiff  it  was  objected,  first,  that  the  conusor,  Cadwalader 
Thomas,  had  not  a  sufficient  estate  in  the  premises  to  enable  him  to  levy  a  fine  ; 
secondly,  that  the  fine  was  not  well  proved  ;  and  thirdly,  that  the  plaintiff'  was,  at  all 
events,  entitled  to  recover  on  the  demise  laid  in  the  name  of  the  personal  representative 
of  the  trustee  of  the  outstanding  term.  The  Lord  Chief  Justice  was  of  opinion,  that 
the  defects  in  the  proceedings  relative  to  the  fine  were  cured  by  the  stat.  5  Vict. 
c.  32,  s.  2  ;  that  the  entry  of  Cadwalader  Thomas  in  the  character  of  heir-at-law  was 
sufficient  to  enable  him  to  levy  a  valid  fine  of  the  premises  ;  and  that  the  outstanding 
term,  being  a  satisfied  term  before  31st  December,  1845,  determined  on  that  day  by 
the  operation  of  the  stat.  8  &  9  Vict.  c.  112,  s.  1  ;  and  he  directed  the  jury  to  find  a 
verdict  for  the  defendant,  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him. 

In  Michaelmas  term,  the  Attorney-General  accordingly  moved  for  and. obtained 
a  rule  nisi  to  enter  a  verdict  for  the  plaintiff,  on  all  the  grounds  of  objection  taken  at 
the  trial.     In  the  present  sittings  (Feb.  10  and  11), 

Martin,  Townsend,  and  W.  Yai-dley  shewed  cause.  First,  the  proof  of  the  fine 
was  sufticient.  The  fine  itself  was  well  proved  by  the  chirograph  ;  and  it  was 
sufficiently  proved  [607]  to  have  been  levied  with  proclamations,  by  the  production 
of  the  plea-roll.  This  is  a  case  expressly  provided  for  by  the  stat.  5  Vict.  c.  32,  "for 
better  recording  fines  and  recoveries  in  Wales  and  Cheshire ; "  the  second  section  of 
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which  enacts,  "that  where  it  shiiU  be  needful  to  prove  that  an}'  Hue,  whicli  appears 
to  have  been  duly  acknowledged,  was  levied  with  proclamations  in  any  of  the  said 
courts,  it  shall  be  taken  to  have  been  so  levied,  and  shall  have  all  the  force  of  a  tine 
levied  with  proclamations,  although  no  chirograph  or  foot  of  such  fine  be  found 
indorsed  with  the  proclamations,  nor  an\'  entry  of  them  or  any  of  them  appear  on  the 
record,  if  such  fine  were  duly  iinoUed  or  entered  on  the  plea-roll  of  the  session  in 
which  it  was  levied,  docketed  in  the  docket-roll  or  docket-book  of  such  session,  so  as 
to  set  foi'th  the  names  of  the  parties,  and  the  places  in  which  the  lands  are  situated  of 
which  such  tine  was  levied."  This  statute  in  terms  relieved  the  defendant  from  the 
necessity  of  giving  any  further  proof  of  the  proclamations  than  was  furnished  by  the 
plea-roll  of  that  session,  which  suthciently  specities  the  names  of  the  parties,  and 
the  place  where  the  lands  were  situate. 

Secondly,  Cadwalader  Thomas,  the  eldest  son  of  the  testator,  had  such  an  estate 
as  enabled  him  to  levy  a  valid  tine.  He  entered,  on  the  death  of  his  father,  as  heir- 
at-law,  and  so  as  owner  of  the  fee,  and  was  in  a  position,  by  reason  of  that  wrongful 
entry,  to  levy  a  line:  Shep.  Touch.  '29;  iJavies,  dem.  Lowndes,  ten.  (6  Man.  &  G.  471); 
Hulm  V.  llai/lock  (Cro.  Car.  200).  In  Doe  d.  Bmrell  v.  Perkins  {3  M.  &  Selw.  271), 
which  may  be  referred  to  for  the  plaintitf",  the  case  was  merely  that  of  a  tenant 
wrongfully  holding  over  after  the  expiration  of  his  term,  who  was  therefore  merely 
tenant  by  sutferance,  and  had  no  sufficient  estate  of  freehold  to  enable  him  to  levy 
a  tine. 

Thirdly,  the  outstanding  mortgage  term,  which,  on  the  [608]  purchase  of  the 
estate  by  the  defendant  in  1835,  was  assigned  to  a  trustee  to  attend  the  inheritance, 
being  a  satisfied  term  of  years,  which  by  e.xpress  declaration  was,  on  the  31st  December, 
1845,  attetidant  on  the  inheritance  and  reversion  of  this  land,  absolutely  ceased  and 
determined  on  that  day,  by  force  of  the  stat.  8  &  9  Viet.  c.  112,  and  therefore  could 
not  be  used  against  the  defendant  in  this  action.  That  statute,  which  is  intituled 
"An  Act  to  render  the  Assignment  of  .satisfied  Terms  unnecessary,"  after  reciting 
that  "  the  assignment  of  satisfied  terms  has  been  found  to  be  attended  with  great 
difficulty,  delay,  and  expense,  and  to  operate  in  many  cases  to  the  prejudice  of  the 
persons  justly  entitled  to  the  lands  to  which  they  relate,"  enacts,  in  the  first  section, 
"  that  every  satisfied  term  of  years  which  either  by  express  declaration  or  by  construc- 
tion of  law  shall,  upon  the  31st  day  of  December,  1845,  be  attendant  upon  the 
inheritance  or  reversion  of  any  lands,  shall  on  that  day  absolutely  cease  and  determine, 
as  to  the  land  upon  the  inheritance  or  reversion  whereof  such  term  shall  be  attendant 
as  aforesaid,  except  that  every  such  term  of  years  which  shall  be  so  attendant  as  afore- 
said, by  express  declaration,  although  hereby  made  to  cease  and  determine,  shall 
atl'ord  to  every  person  the  same  protection  against  every  incumbrance,  charge,  estate, 
right,  action,  suit,  claim,  and  demand,  as  it  would  have  aHorded  to  him  if  it  had 
continued  to  subsist,  but  had  not  been  assigned  or  dealt  with  after  the  said  31st  day 
of  December,  1845,  and  shall  for  the  purpose  of  such  protection  be  considered  in  eveiy 
court  of  law  and  of  ei|uity  to  l)e  a  subsisting  term."  [Parke,  B.  One  of  the  evils 
intended  to  be  remedied  was,  the  necessity  of  a  double  investigation  of  the  title  of  the 
estate,  and  also  of  the  term.]  Here  the  plaiiititl  has  put  upon  the  record  a  demise  in 
the  name  of  the  defendant's  own  trustee,  and  says,  that  inasmuch  as  the  legal  interest 
is  in  him  for  the  resiilue  of  the  term,  the  plaintiff  is  entitled  [609]  to  recover  upon 
that  demise.  But  surely  the  term,  if  it  exists  at  all,  can  only  exist  so  far  as  it  is 
available  to  piotect  the  interests  of  the  party  for  whose  benefit  it  was  assigned  to 
attend  the  inheritance,  and  cannot  be  set  up  against  him  1)y  any  penson  claiming 
adverse  title  to  the  inheritance.  [Aldeison,  B.  You  say  it  may  be  used  as  a  shield, 
but  not  as  a  sword.]  Yes;  it  has  ceased  to  exist,  unless  the  defendant,  for  whoso 
benefit  it  was  kept  alive,  recjuires  its  protection.  This  is  the  view  which  appears  to  be 
taken  of  the  act  liy  Sir  Kdward  Sug<len  (Vend.  &  P.,  (1th  ed.,  vol.  2,  G5I).  The  defen- 
dant here  has  a  good  tiile  without  the  aid  of  the  term  ;  he  therefore  does  not  require 
its  protection,  and  it  has  consequently  determined  altogether. 

Welsby  and  E.  Beavan,  contia.  First,  there  was  no  sufficient  evidence  of  the 
fine.  It  is  clear  there  was  no  sufficient  proof  of  the  pioclamatiuns,  unless  the  defen- 
dant can  call  in  aid  the  provisions  of  the  5  Vict.  c.  32.  But  that  statute  applies  only 
where  the  fine  "appears  to  have  iieen  duly  acknowledged,"  which  is  not  the  case  hero. 
A  fine  consists  of  five  parts  :  the  original  writ  of  covenant;  the  licentia  concordandi, 
or  licence  to  agree  ;  the  concord  itself  (which  is  the  essence  of  the  fine) ;  the  note  of 
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the  fine  ;  and  the  foot  or  chirograph,  which  recites  all  the  proceedings.  2  Bla.  Com. 
350,  and  App.  No.  iv.  ;  2  Cruise,  Dig.  tit.  xxxv.  c.  2,  p.  71.  Then  the  stat.  i  Hen.  7, 
c.  24,  imposes  also  the  necessity  of  proclamations.  Bl;ick.stone  describes  the 
"concord  or  agreement  itself"  as  being  "an  acknowledgment  from  the  deforciants 
that  the  lands  in  question  are  the  right  of  the  complainant ; "  which  acknowledgment 
or  recognition  of  right  must  be  made  openly  in  court,  or  before  commissioners 
authorized  for  that  purpose.  And  the  stat.  5  Vict,  c  32,  s.  1,  requires  all  writs, 
concord.s,  and  proceedings  to  be  lodged  at  the  proper  offices.  [610]  Now  here  neither 
the  original  writ  of  covenant,  nor  the  concord  or  acknowledgment,  was  produced,  but 
only  the  licentia  concordandi,  given  on  payment  of  the  king's  silver.  That  is  a  pro- 
ceeding antecedent  to  the  concord  or  acknowledgment  itself,  and  therefore  cannot 
prove  the  fine  to  have  been  "duly  acknowledged,"  in  the  terms  of  the  5  Viet.  c.  32, 
s.  2.  And  when  the  statute  proceeds  to  say  that  it  shall  have  all  the  force  of  a  fine 
levied  with  proclamations,  though  no  chirograph  be  found  indorsed  with  the  pro- 
clamations, nor  an}'  entry  of  them  appear  on  record,  "  if  such  fine  were  duly  enrolled 
or  entered  on  the  plea-roll  of  the  sessions  in  which  it  was  levied,"  &c.,  the  words  "such 
fine,"  being  read  with  the  preceding  part  of  the  clause,  must  be  taken  to  mean  a  fine 
"  which  appears  to  have  been  duly  acknowledged."  Further,  the  plea-roll  is  also 
insufficient,  because  it  does  not  appear  thereby  that  it  is  the  plea-roll  of  the  same 
sessions  at  which  the  fine  was  levied  or  acknowledged,  which  is  expressly  required  by 
the  statute. 

Secondly,  Cadwalader  Thomas  had  not  such  a  possession  of  the  estate  as  owner, 
as  to  make  him  a  good  conu.sor  of  this  fine.  It  appeared  that  he  had  lived  on  the 
farm  for  many  years  as  his  father's  tenant ;  and  for  aught  that  was  shewn,  he  might 
have  been  tenant  when  he  levied  the  fine,  for  his  tenancy  might  have  continued  after 
his  father's  death.  If  so,  there  was  no  such  wrongful  entry  as  to  make  him  a  disseisor  : 
Doe  d.  Buncll  v.  Perkins.  [Townsend.  It  was  admitted  that  on  his  father's  death  he 
entered  as  heir.]  Supposing,  then,  that  his  tenancy  ceased  on  his  father's  death,  a 
mere  wrongful  continuance  in  possession,  although  claiming  as  heir,  would  not  enable 
him  to  levy  a  fine  :  Doe  d.  Davis  v.  Davis  (12  Price,  756) ;  Doe  d.  Perkins.  [Parke,  B. 
The  authority  of  Doe  d.  Perkitis  is  much  shaken  by  the  opinions  of  conveyancers,  and 
the  observations  made  ou  it  in  Davies,  dem.,  Lowndes,  ten.]  It  has  been  repeatedly 
[611]  recognized  and  confirmed  :  Doe  d.  Souier  v.  Htdl  (2  D.  &  K.  38) ;  Doe  d.  Parker 
V.  Gregory  (2  Ad.  &  E.  14);  Doe  d.  Leeming  v.  Skirrow  (7  Ad.  &  E.  157).  Williams 
v.  Thomas  (12  East,  141)  is  an  authority  to  the  same  effect.  All  these  cases,  and 
others,  are  fully  discussed  in  the  note  to  Chrke  v.  Pijwell,  in  the  last  edition  of 
Williams's  Saunders  (1  Saund,  319  e.),  and  the  conclusion  from  them  all  is,  that  for 
this  purpose  there  must  be  a  wrongful  entry,  and  that  a  wrongful  continuance  in 
possession  is  not  sufficient.  Culley  v.  Doe  d.  Taylerson  (11  Ad.  &  E.  1008)  states  the 
same  doctrine.  [Parke,  B.  There  must  be  an  estate  of  freehold,  by  right  or  by 
wrong.  But  these  parties  did  not  go  down  to  trial  to  dispute  the  estate  of  Cadwalader 
Thomas.  Looking  at  the  notes  of  the  learned  judge,  we  think  the  fact  of  the 
wrongful  entry  was  admitted.  The  admission  is  not  of  a  continuing  possession,  but 
of  an  entry  as  heir.     We  must  take  it  that  the  conusor  had  a  sufficient  estate.] 

Lastly,  as  to  the  outstanding  term.  If  it  is  merged  in  the  inheritance  by  the 
operation  of  the  8  &  9  Vict.  c.  112,  it  can  aflbrd  the  defendant  no  protection  at  law; 
if  it  is  not,  the  plaintiff'  is  entitled  at  law  to  recover  on  the  demise  in  the  name  of  the 
termor.  If  it  still  subsists  at  all,  as  it  was  assigned  by  express  declaration  to 
attend  the  inheritance,  the  statute  must  be  construed  to  mean  that  it  is  to  subsist  to 
protect  the  party  entitled  to  the  inheritance,  in  whomsoever  the  right  may  be  shewn 
to  be.  [Parke,  B.  No ;  it  must  surely  mean  that  it  is  to  subsist  to  protect  the  estate 
of  the  defendant,  who  was  a  purchaser  for  value  without  notice,  and  for  whose  benefit 
it  was  assigned.]  No  doubt,  if  the  defendant  could  have  set  up  the  term,  and  there 
had  been  no  demise  in  the  termor's  name,  he  might  have  had  a  good  defence  by  means 
of  the  term.  [The  learned  counsel  here  read  .some  comments  on  this  statute,  [612] 
from  a  pamphlet  by  Joshua  AVilliams,  Esq.,  entitled  "  iiemarks  on  the  Acts  of  the 
Session  8  &  9  Vict."  &c.]  In  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18, 
there  is  a  somewhat  similar  provision,  but  there  the  clause  is  more  accurately  worded, 
and  the  term  is  expressly  made  to  subsist  as  a  protection  in  equity  only.  Here,  by 
the  express  terms  of  the  proviso,  it  is  to  afford  to  every  person  the  same  protection 
against  (inter  alia)  "any  action,"  that  it  would  have  afforded  him  if  it  had  continued 
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to  subsist,  but  had  not  been  assigned  or  dealt  with  after  31st  December,  1845,  and  is, 
for  the  purpose  of  such  protection,  to  be  considered  in  every  court  of  law  and  of 
equity  to  be  a  subsisting  term. 

Pakke,  B.  With  respect  to  the  first  point,  as  to  the  evidence  of  the  fine,  we  think 
there  was  sutticient  proof  of  a  valid  tine.  The  chirograph  was  the  legal  and  indeed 
the  best  evidence  of  the  fine,  although  it  did  not  also  prove  it  to  have  been  levied 
with  proclamations,  which  ordinarily  ought  to  be  proved  by  an  examined  copy  of  the 
roll.  But  as  the  officers  of  the  Welsh  Courts  were  in  the  habit  of  keeping  the  rolls 
very  imperfectly,  the  stat.  5  Vict.  c.  32  was  passed  to  dispense  with  the  necessity  of 
strict  proof  of  the  proclamations,  if  the  plea  roll  contain  sufficient  to  identify  the 
parties,  and  the  premises  mentioned  in  it,  with  those  described  in  the  chirograph. 
Here  the  chirograph  proved  that  the  fine  was  duly  acknowledged,  and  shewed  at  what 
great  session  it  was  levied.  Then  the  entry  on  the  plea  roll,  which  was  of  that  same 
great  session,  sufficiently  sets  forth  the  parties  and  premises  to  identify  the  chirograph 
as  referring  to  the  same  subject  matter.  We  have  already  disposed  of  the  point 
respecting  the  sufficiency  of  the  conusor's  estate.  With  respect  to  the  only  remaining 
point,  relating  to  the  operation  of  the  Satisfied  Terms  Act,  as  there  is  another  case 
standing  for  argument,(a)  in  which  [613]  a  similar  point  arises,  we  will  hear  that 
before  we  finally  decide. 

Aldekson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Cur.  adv.  vult. 

The  judgment,  as  to  the  last  point,  was  now  delivered  by 

Pakke,  B.  At  the  time  this  case  was  argued,  we  gave  our  opinion  on  two  of  the 
points  made,  and  took  time  to  consider  the  third.  The  defendant  was  purchaser  of 
this  property  for  valuable  consideration,  and  took  an  assignment  of  an  old  satisfied 
mortgage  tei-m,  from  the  trustee  of  a  person  who  had  taken  a  conve3'ance  from  au 
heir-at-htw,  who  entered  on  the  death  of  his  ancestor,  and  levied  a  fine.  We  held 
that  the  fine  was  good,  under  the  recent  statute,  5  Vict.  c.  32,  s.  2,  which  was  passed 
to  remedy  the  negligence  of  the  officers  of  the  late  Welsh  Courts  ;  and  the  heir-at-law 
having  sufficient  title  to  enable  him  to  levy  a  fine,  the  present  defendant  is  in  by  good 
title,  and  does  not  require  the  satisfied  term  to  protect  him  in  his  possession.  The 
question  which  remains  to  be  decided  is,  what  has  become  of  the  satisfied  term  under 
the  8  &  9  Vict.  c.  112,  which  provides,  that  "every  satisfied  term  of  years  which  either 
by  express  declaration  or  by  construction  of  law  shall,  upon  the  31st  day  of  December, 
1845,  be  attendant  upon  the  inheritance  or  reversion  of  any  lands,  shall  on  that  day 
absoluteh'  cease  and  determine,  as  to  the  lands  upon  the  inheritance  or  reversion 
whereof  such  term  shall  be  attendant  as  aforesaid  ;  except  that  every  such  term  of 
years  which  shall  be  so  attendant  as  aforesaid  by  express  declaration,  although  hereljy 
made  to  cease  and  determine,  shall  afi'ord  to  ever}'  person  the  same  protection  against 
every  incumbrance,  charge,  estate,  right,  action,  suit,  claim,  and  demand,  as  it  would 
have  aflbrded  him  if  it  had  continued  to  exist,  but  had  not  been  assigned  or  dciilt 
with  after  the  31st  day  of  De[614]  cember,  1845,  and  shall,  for  the  purpose  of  such 
protecti(;ii,  be  considered  in  every  court  of  law  or  equity  to  be  a  subsisting  teim."  As 
the  plaintilf  has  in  his  declaration  a  demise  by  a  trustee  of  the  term,  added  to  that  of 
the  real  claimant  of  the  property,  we  must  decide  whether  that  satisfied  term  did  or 
did  not  contimie  after  the  31st  of  Decenibei',  1845  ;  and  in  order  to  do  this,  we  must 
also  determine  whether  the  party  claiming  the  protection  of  the  term  was  really  entitled 
to  that  protection  against  an  incumbrance  ;  and  as  that  is  a  question  of  e(|uity,  we  have 
thronii  us  the  duty  of  a  court  of  equity  without  ade(|uate  machinery.  Such,  however, 
is  the  operation  of  the  act,  and  we  nuist  therefore  decide  whether  the  defcntlant,  who 
was  in  possession,  wanted  the  protection  of  this  term.  Now  as  we  have  already  held 
that  he  did  not,  seeing  that  he  had  the  legal  estate  wholly  independent  of  the  term, 
his  case  does  not  fall  within  the  latter  part  of  the  first  section  of  the  statute  ;  but  it 
falls  within  the  former  part  of  it ;  the  efi'ect  of  which  i.s,  that  the  term  actually  ceased 
and  determined  by  the  operation  of  the  act  on  the  31st  of  December,  1845,  and  conse- 
quently tiic  plaiutirt'  cannot  recover  on  the  demise  of  the  trustee  of  the  term.  If  it 
had  turned  out  that  the  defendant  wanted  the  protection  of  the  term,  on  the  ground 
that  he  was  a  purchaser  for  valuable  consideration,  it  would  be  necessar}'  for  us  to 
determine  what  course  he  ought  to  take ;  probably  it  would  bo  necessary  for  him  to 

(a)  Doe  d.  Uall  v.  Mouhdule,  argued  the  same  day  ;  p  689,  post. 
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apply  to  a  court  of  equity,  or  to  apply  to  this  Court  to  strike  out  of  the  declaration 
the  demise  in  the  name  of  the  trustee ;  but  as  he  does  not  want  the  protection  of  the 
term,  it  has  absolutely  ceased  and  determined  on  the  31st  of  December,  1845.  The 
defendant  is  therefore  entitled  to  a  verdict  on  all  the  demises,  and  this  rule  must  be 
discharged. 

Rule  discharged, 

[615]  PiLKiXGTON  V.  Cooke.  Feb.  15,  1847.— The  stat.  29  Eliz.  c.  4,  (against 
extortion  by  sheriffs,  &c.),  is  not  repealed  by  the  1  Vict.  c.  55  ;  but  the  only 
effect  of  the  latter  statute  is  to  exempt  from  the  penalties  of  the  statute  of 
Elizabeth  the  cases  in  which  the  sheriff  shall  take  no  larger  fees  than  shall  be 
allowed  by  order  of  the  judges.  Therefore,  in  a  declaration  on  the  case  for 
extortion,  on  the  statute  of  Elizabeth,  it  is  not  necessary  to  negative  the  defen- 
dant's having  had  authoiity  under  the  statute  of  Victoria  to  take  the  fees 
complained  of ;  but  that  is  matter  of  defence,  which  should  come  by  way  of  plea. 
— The  Court  would  not  take  judicial  notice  that  an  order  of  the  judges,  allowing 
a  scale  of  fees  under  the  stat.  1  Vict.  c.  55,  was  made  before  the  time  of  the 
alleged  extortion  stated  in  the  declaration. — The  declaration  stated  that  the  defen- 
dant levied,  out  of  goods  of  the  plaintiff's  debtor,  a  certain  sum,  to  wit,  281.  10s. ; 
and  that  he  wrongfully  took  from  the  plaintiff,  for  serving  and  executing  the 
execution,  a  large  sum,  to  wit,  ,£16,  the  same  being  a  larger  sum  &c.  than  by  the 
statute  limited,  of  and  for  the  sum  so  levied,  that  is  to  say,  a  large  sum,  to  wit, 
the  sum  of  £15,  moie  than  in  the  said  act  limited  in  that  behalf.  Semble,  that 
this  allegation  of  the  extortion  was  bad  in  point  of  form  ;  for  that  the  poundage 
allowed  upon  this  levy  by  the  statute  being  U.  8s.,  the  statement  that  the  defen- 
dant took  £1G,  and  that  that  sum  was  excessive  by  £15,  was  repugnant;  and  if 
the  words,  "to  wit,  the  sum  of  £15,"  were  rejected  as  surplusage,  there  was  no 
sufficient  allegation  of  the  damage. 

[S.  C.  4  D.  &  L.  347 ;  17  L.  J.  Ex.  141.] 

Case  against  the  sheriff  of  Yorkshire,  for  extortion.  The  declaration  stated,  in 
the  usual  form,  that  the  plaintiff  recovered  judgment  against  one  Beaumont  for  £600 
debt,  and  31.  10s.  damages;  that  he  issued  a  fieri  facias,  directed  to  the  sheriff  of 
Yoi'kshire,  indorsed  to  levy  3041.  10s.,  and  interest  on  3031.  10s.,  at  4  percent,  per 
annum,  from  the  5th  day  of  February,  1842,  till  payment,  besides  sheriff's  poundage, 
officers'  fees,  costs  of  levying,  and  all  other  incidental  expenses ;  and  that  the  writ 
was  delivered  to  the  defendant  as  sheriff"  of  Yorkshire;  by  virtue  of  which  said  writ 
the  defendant,  so  being  such  sheriff',  seized  and  took  in  execution  divers  goods  and 
chattels  of  the  said  Beaumont,  and  then  levied  a  certain  small  amount  thereupon  and 
thereout,  to  wit,  the  amount  of  281.  10s.  \'et  the  defendant,  so  being  such  sheriff',  not 
regarding  his  duty  as  such  sheriff,  noi'  the  statute  in  such  case  made  and  provided,  and 
passed  in  the  reign  of  her  Majesty  t^jueen  Elizabeth,  afterwards,  to  wit,  on  &c.,  by 
reason  and  colour  of  his  office  of  sheriff'  of  the  said  county  of  York,  wrongfully,  illegally, 
and  oppressively  had,  received,  and  took  of  and  from  the  now  plaintiff',  for  the  serving 
and  executing  the  said  execution,  a  large  sum  of  money,  to  wit,  £16,  the  same  sum 
being  a  larger,  more,  and  other  consideration  and  recompenee  than  in  the  same  statute 
was  and  is  limited  and  appointed  in  that  behalf,  of  and  for  the  said  sum  so  levied  as 
aforesaid  ;  that  is  to  say,  a  [616]  lai'ge  sum,  to  wit,  the  sum  of  £15,  more  than  in  the 
said  act  is  limited  and  appointed  in  that  behalf.  Whereby  the  plaintiff'  is  damaged 
and  aggrieved  to  the  amount  of  the  said  sum  of  £15,  contrary  to  the  form  of  the  said 
statute  in  such  case  made  and  provided. 

Special  demurrer,  assigning  for  causes,  amongst  others,  that  the  breach  is  too 
general,  in  this,  to  wit,  that  it  does  not  appear  how  much  the  defendant  took  for 
poundage,  and  how  much  for  possession  money,  and  how  much  foi-  incidental  expenses  ; 
that  the  said  breach  leaves  it  uncertain  what  consideration  and  recompenee  ought  to 
have  been  allowed  to  be  taken  by  the  defendant ;  that  the  defendant  cannot  take  issue 
upon  the  first  breach,  without  referring  to  a  jury  the  determination  of  the  question  of 
law,  whether  the  defendant  had  taken  more  than  by  law  is  allowed  ;  nor  does  it  appear 
how  the  sum  of  £1,  admitted  by  the  declaration  to  be  payable  to  the  defendant,  is 
composed,  or  for  what,  besides  poundage,  the  same  is  so  payable  ;  that  the  breach  is 
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repugnant,  in  this,  that  although  it  appears  by  the  declaration  that  the  defendant  was, 
by  the  provisions  of  the  statute  passed  in  the  reign  of  her  late  jMajesty  Queen  Elizabeth, 
entitled  to  the  sum  of  11.  8s.,  the  breach  states  or  sets  forth,  by  necessary  implication, 
that  the  defendant  was  only  entitled  to  receive  £1 ;  that  it  is  not  stated,  nor  does  it 
appear  with  sufficient  certainty,  in  or  by  the  breach,  or  any  part  of  the  declaration, 
that  the  excess  of  money  taken  over  and  above  the  money  allowed  by  the  said  statute 
passed  in  the  reign  of  her  late  Majesty  Queen  Elizabeth,  was  taken  as  and  by  way  of 
poundage  only,  or  as  and  for  such  recompence  and  consideration  only  as  is  in  and  by 
the  said  last-mentioned  statute  allowed,  and  not  in  respect  of  other  fees  b}'  him  payable 
to  the  sheritf ;  that  it  is  not  stated  that  the  said  first  breach  was  committed,  or  the 
writ  in  the  declaration  issued,  before  the  passing  of  an  act  of  Parliament  made  and 
passed  in  the  first  year  of  the  reign  of  Her  present  Majesty,  for  better  regulating  the 
fees  payable  to  sheriffs  upon  the  [617]  execution  of  civil  process ;  that  it  appears  that 
the  said  writ  was  issued,  and  the  said  money  taken,  after  the  passing  of  the  said  last- 
mentioned  act  of  Parliament ;  that  it  is  uncertain  whether  by  the  said  breach  it  is 
intended  to  complain  of  extortion  at  common  law,  or  of  an  oflence  in  violation  of  the 
said  statute  passed  in  the  reign  of  her  Majesty  Queen  Elizabeth.  Joinder  in  demurrer. 
The  case  was  argued  at  the  sittings  after  rrinity  Term,  1846  (July  4),  by 
Eew,  in  support  of  the  demurrer.  This  declaration  discloses  no  cause  of  action. 
Since  the  passing  of  the  I  Vict.  c.  5-5,  it  cannot  be  contended  that  a  sherilFis  not 
entitled  to  take  a  larger  fee  than  is  allowed  by  the  stat.  29  Eliz.  c.  4  ;  Davies  v. 
GriiJith.-i  (4  M.  &  W.  .377).  The  statute  of  Elizabeth,  which  is  divisible,  and  consists 
of  a  prohibitory  part  and  an  empowering  part,  enacts,  in  the  prohibitory  part  that  "it 
shall  not  be  lawful,  &c.,  to  or  for  any  sheriir,  under-sheriff",  bailiflF  of  franchises  or 
liberties,  nor  for  any  of  their  or  either  of  their  officers,  &c.,  by  reason  or  colour  of  their 
or  either  of  their  office  or  offices,  to  have,  receive,  or  take  of  any  person  or  persons 
whatsoever,  directly  or  indirectly,  for  the  serving  and  executing  of  any  extent  or  execu- 
tion upon  the  body,  lands,  or  goods  of  any  person  or  persons  whatsoever,  more  or 
other  con.siderations  or  recompence  than  in  this  present  act  is  and  shall  be  limited  and 
appointed,  which  shall  be  lawful  to  be  had,  received,  and  taken  ;  that  is  to  say,  twelve 
pence  of  and  for  every  twenty  shillings,  where  the  sum  exceedeth  not  one  hundred 
pounds,  and  sixpence  of  and  for  every  twenty  shillings  being  over  and  above  the  said 
sum  of  one  hundred  pounds,  that  he  or  they  shall  so  levy  or  extend  and  deliver  in 
execution,  or  take  the  body  in  execution  for,  by  virtue  and  force  of  any  such  extent  or 
[618]  execution  whatsoever,  upon  pain  and  penalty  that  all  and  every  sheriff",  &c., 
which  shall  directly  or  indirectly  do  the  contrary,  shall  lose  and  forfeit  to  the  party 
grieved  his  treljle  damages."  The  prohibitory  part  of  this  statute  is  impliedly  repealed 
by  the  stat.  1  Vict.  c.  5.5,  s.  2,  which  provides,  that  from  and  after  the  passing  of  that 
act,  "  it  shall  tje  lawful  for  sheriff's  and  their  officers  concerned  in  the  execution  of 
process  directed  to  sheriffs,  to  demand,  take,  and  receive  such  fees,  and  no  more,  as 
shall  from  time  to  time  be  allowed  by  any  officer  of  the  several  courts  of  law  at  West- 
minster, charged  with  the  duty  of  taxing  costs  in  such  Courts,  under  the  sanction  and 
authority'  of  such  Courts  respectively."  The  statute  of  Elizabeth  is  general,  and 
extends  to  all  fees  beyond  the  poundage :  IFoodgate  v.  KnalchbuU  (2  T.  K.  157),  Ihifkle 
V.  Bewes  (2  B.  &  C.  688 ;  5  D.  &  R.  495).  If  those  cases  had  occurred  since  the 
stiitute  of  Victoria,  the  sums  there  claimed  would  have  been  allowed  ;  it  is  evident, 
therefore,  that  the  statute  of  Elizabeth  is  affected  by  the  statute  of  Victoria.  It  will 
be  said,  however,  that  even  if  that  is  so,  this  matter  should  have  come  by  way  of 
answer  from  the  defendant.  But  the  statute  of  Victoria  does  not  operate  to  create  an 
exception  out  of  the  operation  of  the  statute  of  Elizabeth,  but,  by  implication,  repeals 
the  prohibitory  part  of  that  statute  altogether  ;  and  the  plaintiff  ought,  therefore,  since 
the  passing  of  the  new  act,  to  have  shewn  in  his  declaration  that  the  defendant  had 
no  right  luider  that  act  to  the  sum  taken.  It  is  a  distinction  established  by  many 
authorities,  that  wheie  a  subse(|uent  statute  or  section  merely  creates  an  exception  out 
of  a  previous  enactment,  the  party  must  plead  such  exception  ;  but  where  the  subse- 
quent statute  or  clause  wholly  alters  and  abrogates  the  previous  enactment,  the  party 
who  relies  upon  it  must  bring  himself  within  it  in  its  altered  state,  or  within  the  new 
enactment.  [On  this  point  he  referred  to  Mai/or  of  daljonl  v.  Ackers  (ante,  p.  85), 
ThibauU  [619]  v.  Gilmn  (12  M.  &  W.  88),  Simpson  v.  lieadi/  (id.  736),  Clai/ton  v. 
Kynastun  (2  «alk.  524),  Newys  v.  lAirke  (Plowd.  41U),  Usher  v.  IValiers  (4  Q.  B.  553  ; 
3  Gale  &  D.  594),  Hex  v.  Trwikes  of  Nortldeach  ami  irUney  Hoods  (5  B.  &  Adol.  978), 
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Paget  v.  Foley  (2  Bing.  N.  C.  679  ;  2  Scott,  120),  Snelgrove  v.Smait{l-2  M.  .^  W.  135).] 
But  even  if  the  piohibitioii  in  the  statute  of  Elizabeth  is  not  repealed,  but  only  modified, 
by  the  statute  of  Victoria,  the  objection  still  exists,  for  the  offence  of  the  sheriff,  for 
which  he  is  liable  to  treble  damages,  consists  in  his  disobedience  to  both  the  statutes ; 
it  cannot  be  said  that  the  damages  arise  more  out  of  the  one  statute  than  the  other ; 
and  as  the  qualifications  of  the  latter  act  must  be  taken  to  be  incorporated  with  the 
former,  they  should  be  avoided  by  the  party  relying  on  the  former  act. 

Next,  as  to  the  special  causes  of  demurrer.  It  is  doubtful,  on  this  declaration, 
whether  the  plaintiff"  proceeds  for  the  penalty  provided  by  the  statute,  the  treble 
damages,  or  merely  for  damages  at  common  law  for  the  violation  of  the  act.  If  the 
former,  the  amount  of  damage  being  then  material,  the  declaration  ought  to  shew 
what  fees  the  defendant  was  entitled  to  under  the  statute.  At  all  events,  the  amount 
of  damage  ought  to  be  truly  stated.  Here  the  amount  stated  in  the  declaration  is 
absurd  ;  there  is  a  plain  inconsistency  on  the  face  of  it,  in  the  sum  which  the  plaintiff 
alleges  to  have  been  taken.  On  the  other  hand,  if  the  plaintiff'  is  not  going  for 
the  penalty,  but  merely  for  damages  for  the  violation  of  the  act,  still  the  amount 
of  the  extortion  is  material  in  pleading.  The  plaintiff  does  not  treat  it  as  a 
penal  statute,  and  therefore  the  defendant  may  be  put  to  plead  his  justification 
specially  ;  and  he  may  wish  to  justify  as  to  part  of  the  amount  under  one  head, 
and  as  to  the  rest  under  another.  The  extortion  charged,  [620]  therefore,  must  be 
divisible,  and  so  the  amount  is  material ;  and  it  makes  no  difference,  for  this  purpose, 
that  the  sums  are  stated  under  a  videlicet.  In  Ashhij  v.  Harris  (2  M.  i%  W.  67.3),  the 
Court  appeared  to  think  that  the  precise  amount  taken  should  be  stated  in  the  declara- 
tion, in  order  that  the  jury  might  find  the  fact  of  the  taking,  and  the  Court  decide  as  to 
the  excess.  Here  it  would  be  impossible  for  the  Court  to  do  so,  if  the  jury  found  the 
taking  as  alleged  in  this  declaration.  It  may  be  said  that  here  the  Court  can  see  that 
the  defendant  has  taken  some  excess,  though  not  the  whole  excess  charged  ;  but  if  so, 
the  declaration  is  bad  on  special  demurrer,  as  praying  judgment  of  the  whole  ;  Vigers 
V.  Aldrich  (4  Burr.  2482). 

Cowling,  contra.  This  declaration  is  good  in  substance  and  in  form.  The  first 
question  is,  whether  the  prohibition  of  the  statute  of  Elizabeth  is  affected  by  the 
statute  1  Vict.  c.  5.5.  The  statute  of  Elizabeth  gives  the  right  to  poundage,  apparently 
as  a  sort  of  recompence  to  the  sheriffs  for  the  risk  and  expense  in  levying  executions, 
which  he  must  incur  in  all  cases.  It  has  no  reference  to  collateral  expenses,  such  as 
auction  duty,  possession  money,  &c.  The  reason  of  the  enactment  is  given  in  the 
case  of  IValilen  v.  Veasehj  (Noy,  75  ;  Latch,  17),  namely,  that  sheriff's  were  slow  to 
execute  writs,  because  at  common  law  they  had  no  fees.  The  words  of  the  statute 
themselves  shew  the  same  thing,  when  they  speak  of  "more  or  other  recompence  for 
the  serving  and  executing  of  any  extent  or  execution,"  &c.  Under  that  act,  there- 
fore, the  sheriff'  had  no  right  whatever  to  any  fees  for  collateral  expenses,  such  as 
those  incurred  in  keeping  possession,  in  taking  care  of  the  goods,  or  in  selling  them. 
[Parke,  B.  You  say  it  applies  to  poundage  only,  as  distinguished  from  fees.]  Yes. 
The  cases  cited,  of  JFoodgate  v.  [621]  KnakhhuU  and  Buckle  v.  Bcivcx,  cleai'ly  confirm 
this  view.  But,  on  the  other  hand,  the  statute  of  Victoria  relates  only  to  fees.  It 
first  recites  and  repeals  certain  acts  specifically,  but  does  not  refer  at  all  to  the  statute 
of  Elizabeth  ;  and  its  object  clearly  was  to  apply  to  what  have  been  before  termed 
collateral  fees ;  to  leave  the  fees  allowed  by  the  former  acts  as  they  were,  and  then 
to  give  such  additional  fees  as  should  be  allowed  by  the  officer  of  the  Court,  under 
the  sanction  of  the  judges.  It  was  not  intended  toaft'ect  poundage  at  all.  [Parke,  B. 
Clearly  not.]  How,  then,  does  it  affect  the  statute  of  Elizabeth  ?  [Parke,  B.  Because 
it  authorises  the  sheriff"  to  take  more  than  the  amount  of  the  poundage  given  by  the 
statute.]  But  not  "for  serving  or  executing  the  execution."  The  question  in  this 
case  is,  whether  the  defendant  has  or  has  not  taken  an  excessive  sum,  under  the 
statute  of  Elizabeth,  for  serving  and  executing  the  fi.  fa.  He  does  not  claim  to  take 
the  sum  he  has  taken  under  the  scale  of  fees  made  in  pursuance  of  the  1  Vict.  c.  55, 
but  either  by  his  authority  under  the  statute  of  Elizabeth,  oi'  else  by  sheer  extortion. 
The  second  section  of  the  statute  of  Victoria  ought  to  be  read  thus  : — "  Whereas  by 
law  certain  recompence  is  given  for  serving  and  executing  the  execution,  we  give 
certain  other  fees  for  the  additional  duty  Ijeyond  that."  This  view  of  the  statute  is 
taken  by  Coleridge,  J.,  in  C'urlewis  v.  Bird  (1  DowL,  P.  C,  N.  8.,  752).  But,  in  truth, 
the  point  contended  for  on  the  other  side  does  not  arise.     The  statute  of  Victoria 


16M.  &W.622.  PILKINGTON    V.  COOKE  1339 

only  says  that  it  shall  be  lawful  for  the  sheriff"  to  take  such  fees,  and  no  more,  as  shall 
from  time  to  time  be  allowed  by  any  taxinj;  officer  of  the  courts  of  law,  under  the 
sanction  and  authority  of  the  judges  of  such  courts.  Now  it  is  not  shewn  hero  that 
any  scale  of  fees  has  been  made  under  the  statute  of  Victoria.  If  a  higher  scale  of 
fees  than  that  allowed  by  the  former  act  has  been  made,  that  should  have  been 
pleaded  ;  for  the  [622]  Court  cannot  take  judicial  notice  of  it.  A  court  of  error 
could  not,  if  the  case  were  carried  there. 

With  respect  to  the  grounds  of  special  demurrer,  it  is  cleai-  that  an  action  on  the 
case,  as  well  as  an  action  of  debt,  may  be  founded  on  the  general  prohibition  in  the 
•2S  I'^liz.  ;  and  in  Buckle  v.  Beivcs  (3  B.  &  C.  688  ;  5  1).  &  K.  495)  and  AMi/  v.  llanis 
(2  M.  it  W.  673)  the  declaration  was  in  the  same  form  as  here.  But  it  is  said  the 
statement,  at  the  end  of  the  declaration,  of  the  amount  extorted,  is  faulty  ;  for 
that  if  the  sum  levied  was  only  281.  10s.,  and  the  sum  taken  is  £16,  the  defendant 
cannot  have  taken  £15  too  much.  In  that  respect  the  declaration  was  drawn  in 
order  to  comply  with  the  suggestion  thrown  out  by  the  Court  in  AMiii  v.  Harris, 
that  the  amount  actually  taken  ought  to  be  stated.  But  it  is  laid  under  a  videlicet, 
and  the  sum  is  not  traversable,  and  immaterial.  All  the  facts  are  stated  which  leave 
it  a  matter  of  mere  computation.  Either  it  is  a  mere  inference  of  law,  or  a  statement 
of  fact  for  the  jury.  If  it  be  wrong  as  an  inference  of  law,  the  Court  see  it,  and  may 
reject  it ;  if  it  be  an  allegation  of  fact,  the  Court  cannot  take  judicial  cognizance  that 
it  is  wrong  in  fact,  and  so  it  is  not  matter  for  a  special  demurrer.  [Parke,  B.  If  we 
reject  the  "to  wit,  £15,"  your  declaration  does  not  state  the  amount  of  the  damages.] 
The  plaintiff'  does  not  seek  to  recover  treble  damages,  but  merely  goes  for  the  viola- 
tion of  the  statute.  All  the  materials  whereby  the  Court  may  see  an  excess  taken, 
and  how  much,  are  previously  stated,  and  therefore  the  actual  quantum  taken  is 
urniecessary  to  be  stated.     The  plaintiff'  may  recover  nominal  damages. 

Kew,  in  reply.  With  respect  to  the  last  point,  if  the  statement,  that  the  defen- 
dant took  more  than  allowed  by  law,  be  an  inference  of  law,  the  Court  will  notice  it, 
because  the  statement  is  inconsistent  and  repugnant. 

[623]  The  only  difficulty  as  to  the  general  question  appears  to  be,  whether  the 
Court  will  take  judicial  notice  of  the  order  of  the  judges  as  to  the  scale  of  fees  under 
the  statute  of  Vietoiia.  It  is  submitted  that  the}'  will,  inasmuch  as  it  is  an  act  of 
the  Court,  done  under  the  authority  of  the  statute  :  1  Chit.  Plead.  242,  (7th  ed.),  and 
the  cases  there  referred  to.  [Parke,  B.  If  the  effect  of  the  statute  of  Victoria  is  to 
take  out  of  the  operation  of  the  statute  of  Elizabeth  all  the  fees  sanctioned  by  the 
former',  is  not  that  a  matter  of  defence  which  should  Ije  pleaded,  according  to  ThihauU 
V.  Gibson  (12  M.  &  W,  88)?]  That  case  is  distinguishable;  it  was  there  evident  that 
the  2  ife  3  V'^ict.  e.  37  merely  created  an  exception  out  of  the  12  Ann.  st.  2,  c.  16  ;  l)ut 
here  the  two  enactments  are  inconsistent,  and  cannot  stand  together. 

P.VKKK,  B.     Thei'e  appears  to   be  an   inconsistency   in   the  mode   in    wliicli  the 
damage  is  alleged  ;  the  plaintiff  cannot  have  sustained  the  £15  damage,  if  the  defen 
dant  took  only  £16  ;  and  if  the  £15  be  omitted,  then  it  will  be  that  the  plaintiff  has 
sustained  damage,  but  without  stating  how  much.     However,  as  we  should  certainly 
give  leave  to  amend  in  this  respect,  we  may  as  well  determine  the  other  point. 

Cur.  adv.  vult. 

Pakke,  B.  This  case  was  ai'gucd  before  my  brothers  Aldersou,  Uolfe,  Piatt,  and 
myself,  at  the  sittings  after  Trinity  Term,  and  a  cpiestion  of  importance  having  been 
raised,  it  stood  over  for  consider.ition.  The  declaration  was  framed  upon  the  29  Eliz. 
C.  4,  and  was  foi-  the  recovery  of  treble  damages  against  the  sheriff  of  Yorkshire,  for 
taking  more  than  was  allowed  by  that  statute  in  executing  a  fieri  facias.  There  was 
a  special  demurrei',  assigning  several  cau.ses,  upon  which  the  Court  ex|)ressed  its 
opinion  [624]  dining  the  argument,  and  therefoio  it  is  unnecessary  to  repeat  them. 
The  substantial  ground  of  objection  to  the  riglit  of  action  was,  that  the  remedy  given 
by  the  statute  of  Elizabeth  is  virtually  rc])ealed  by  the  1  Vict.  c.  55  ;  or  if  it  still 
exists,  that  it  could  only  be  enforced  for  the  receipt  of  moi-e  than  was  authorised  by 
either  statute,  and  that  the  declai-ation  should  hiive  been  framed  on  both  acts,  and 
have  shewn  that  the  receipt  was  a  violation  of  both.  After  much  consideration,  wo 
think  that  the  objection  ought  not  to  prevail. 

The  statute  of  Elizabeth  provides,  that  it  shall  not  be  lawful  for  any  sherilf  or 
under-sheriff',  Ike,  ov  their  officers,  ministers,  several  bailiff's  or  deputies,  hy  reason  or 
colour  of  their  office,  to  take  of  any  person,  directly  or  indirectl}',  for  the  serving  or 
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executing  of  any  extent  or  execution,  more  or  other  recompence  than  by  that  act  is 
limited  and  appointed,  which  is  thereby  made  lawful  to  be  had,  received,  and  taken, 
viz.  one  shilling  in  the  pound  up  to  £100,  and  sixpence  in  the  pound  beyond  that 
sum,  upon  pain  that  the  officer  offending  shall  pay  treble  damages  to  the  party 
grieved,  and  forfeit  forty  pounds,  half  to  the  Crown  and  half  to  the  informer. 

The  Stat.  1  Vict.  c.  55,  was  passed  to  increase  and  fix  the  remuneration  to  be  paid 
to  the  sheriff  or  his  officers,  according  to  the  discretion  of  the  judges.  It  first  recites 
the  stats.  42  Edw.  3,  c.  9,  and  1  Hen.  5,  c.  4,  containing  prohibitions  to  sheriffs, 
under-sheriffs,  clerks,  and  bailiffs,  continuing  in  office  beyond  certain  times,  and  repeals 
those  prohibitions.  It  then  refers  to  the  23  Hen.  6,  c.  9,  which  limited  the  fees  to  be 
taken  to  20d.  to  the  sheriff  and  4d.  to  the  bailiff,  for  an  arrest  or  attachment,  and  4d. 
to  the  shei-itf  for  making  a  return,  and  repeals  that  portion  of  the  statute,  and  then, 
by  sect.  2,  provides,  that,  from  and  after  the  passing  of  the  act,  it  should  be  lawful 
for  sheriffs  or  their  officers  concerned  in  the  execution  of  process  directed  to  sheriffs, 
to  demand,  take,  and  receive  such  fees,  [625]  and  no  more,  as  shall  from  time  to 
time  be  allowed  by  any  officer  of  the  several  courts  of  law  at  Westminster,  charged 
with  the  duty  of  taxing  costs  in  such  courts,  under  the  sanction  and  authority  of 
the  judges  of  such  courts  respectively  ;  and  the  third  section  gives  a  summary  jurisdic- 
tion over  such  officers  as  shall  extort,  take,  or  receive  any  fee,  gratuity,  or  reward  not 
allowed  as  aforesaid. 

This  statute  does  not  recite  the  29  Eliz.  c.  4,  nor  expressly  repeal  it,  or  any  part 
of  it.  It  leaves  the  .sheritl's  right  to  poundage  untouched,  as  the  Court  has  already 
decided  in  the  case  of  Darks  v.  Griffith.  But  it  is  said  that  it  impliedly  repeals  the 
statute  of  Elizabeth,  and  the  clause  inflicting  a  penalty.  If  the  statute  of  Victoria 
had  enacted  that  it  should  be  lawful  in  all  cases  to  take  more  for  the  future  than  the 
statute  of  Elizabeth  allowed,  no  difficulty  would  have  arisen  in  holding  the  statute 
of  Elizabeth  to  have  been  thereby  abrogated  and  rendered  inoperative  afterwards, 
upon  the  well-known  principle,  "  leges  posteriores  priores  contrarias  abrogant."  It 
would  not  be  strictly  correct  to  say  that  it  was  repealed,  because  a  repeal  has  the 
effect  of  annulling  the  s'.utute,  as  if  it  had  never  been  made.  But  the  statute  of 
Victoria  provides  only  th:.t  the  sheriff,  (tc,  shall  take  so  much  as  shall  be  allowed  to 
any  officer,  and  with  the  sanction  of  the  judges  of  the  Court  from  which  the  process 
issues,  and  some  difficulty  arises  as  to  the  meaning  of  the  second  section.  By  the 
words  of  that  section,  it  seems  to  have  been  contemplated  that  there  should  be  a  taxa- 
tion in  each  case,  before  the  claim  by  the  sheriff  or  other  officer  should  be  lawful,  and 
consequently  that  the  third  section,  giving  a  remedy  against  oificers,  would  apply 
only  to  cases  where  fees  were  demanded  and  received  by  them  after  taxation,  which 
construction  would  render  that  section  almost  inoperative.  Such  can  hardly  have 
been  the  intention  of  the  framers  of  that  act ;  but  if  any  doubt  could  be  entertained 
in  that  respect,  it  is  quite  certain  that  the  sanction  of  the  judges  of  [626]  each  court 
could  not  have  been  intended  to  have  been  I'equired  to  each  act  of  allowance  by  the 
officer,  and  the  sanction  meant  by  the  act  must  have  been  by  some  general  order  or 
i-egulation  of  the  judges,  providing  for  a  class  of  cases ;  and  in  that  sense  it  has  been 
understood  by  them.  The  effect,  therefore,  of  the  statute  of  Victoria  is  to  legalise 
the  receipt  of  fees  beyond  the  poundage,  only  if  the  judges  should  make  a  regulation, 
and  only  in  those  cases  in  which  the  judges  should  by  such  regulation  permit  it ;  and 
it  was  by  no  means  certain  that  any  order  would  be  made,  or,  if  made,  that  it  would 
apply  to  writs  of  execution. 

The  truth  is,  that  the  statute  gives  the  power  only  to  the  judges  of  allowing,  and 
thereby  rendering  lawful,  an  additional  payment  for  executing  a  fi.  fa. ;  but  it  does 
not  absolutely  legalise  any.  The  judges  might  never  exercise  their  power  in  any  case, 
or,  if  they  did,  might  not  choose  to  make  any  additional  allowance  for  process  of 
execution.  It  is  wholly  contingent  whether  the  statute  of  Elizabeth  would  be  altered 
or  abrogated  in  pursuance  of  the  statute  of  Victoria  or  not ;  it  depended  wholly  upon 
the  exercise  of  the  powers  given  to  the  judges  If  the  Court  could  take  notice  that 
the  judges  had  exercised  that  power,  as  perhaps  they  ought,  (for  they  are  bound  to 
take  notice  of  the  course  of  proceedings  of  all  the  superior  courts),  still  we  could  not 
assume  that  such  regulation  had  been  made  befoi-e  the  pai'ticular  sum  mentioned  in 
the  declaration  was  received,  and  consequently,  for  anything  that  appears,  (whatever 
we  suspect  from  the  dates),  the  statute  of  Elizabeth  was  in  force,  and  unaltei-ed  in 
any  respect,  at  the  time  of  the  alleged  oflence,  and  therefore  the  declaration  seems  to 
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us  to  be  sufficient.  If  it  had  appeared  by  the  declaration,  or  by  plea  simply  stating 
the  fact,  that  the  receipt  was  since  the  date  of  the  judges'  regulations,  it  would  raise 
a  different  question. 

There  is  a  further  reason,  for  which  we  come  to  the  same  conclusion.  If  the 
statute  of  Victoria  expressly  enacted,  [627]  in  positive  terms,  that  in  all  cases  in  which 
the  sheriff  took  no  more  than  the  additional  sums  which  should  he  allowed  or  sanctioned 
by  the  judges,  they  should  be  exempt  from  the  penalties  of  the  statute  of  Elizabeth, 
there  is  no  doubt  that  the  declaration  would  have  been  good  ;  and  if  the  defendant 
was  authorised  by  the  regulation  under  the  statute  of  Victoria,  that  regulation,  and 
the  acting  in  pursuance  of  it,  must  have  come  by  way  of  defence  from  the  defendant, 
and  that  upon  the  principle  laid  down  in  the  note  in  1  Wms.  Saund.  262,  and  acted 
upon  in  the  case  of  Thibault  v.  Gih.wn,  as  being  an  exemption  cont^ained  in  a  subsequent 
act.  The  question  then  is,  whether  the  enactment  of  the  statute  of  Victoria  is  not  in 
effect  the  same  thing  as  a  positive  contingent  exemption  from  the  operation  of  the 
statute  of  Elizabeth,  which  still  continues  in  force.  We  think  that  it  is,  and  that  the 
operation  of  the  statute  of  Victoria  is  to  constitute  an  exemption  from  the  statute  in 
those  cases,  in  the  same  way  as  if  it  had  been  expressly  enacted  that  such  cases  should 
be  exempt  from  the  operation  of  the  statute  of  Elizabeth  ;  and  consequently  that  the 
declaration  is  sufficient  on  this  ground,  and  that,  therefore,  our  judgment  must  be  for 
the  plaintiff. 

If  the  defendant  will  procure  an  affidavit  that  no  more  was  taken  than  the  scale 
of  fees  allowed,  he  may  be  let  in  to  amend  on  the  usual  terms. 

Judgment  accordinglj'. 

[628]    In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Curling  v.  Wood.  Feb.  6,  1847. — Declaration  in  case  stated,  that  the  defendant 
was  possessed  of  a  wharf  for  the  loading  and  unloading  of  vessels  on  the  banks 
of  the  Thames,  near  which  there  was  certain  woodwork,  before  then  placed  by 
the  defendant,  and  then  being  upon  the  bottom  of  the  river,  over  which  at  certain 
states  of  the  tide,  the  vessel  of  the  plaintiff'  thereinafter  mentioned  would  float, 
but  at  others  not ;  that,  while  the  defendant  was  so  possessed  of  the  wharf,  the 
plaintiff'  was  possessed  of  a  vessel  then  being,  by  the  sutt'erance  and  permission 
of  the  defendant,  at  and  alongside  the  said  wharf,  for  reward  to  the  defendant 
in  that  behalf ;  and  the  defendant  then  had  the  management  and  control  of  the 
said  wharf,  and  the  mooring  and  stationing  of  vessels  at  and  near  the  same  while 
they  were  at  the  said  wharf,  for  the  purpose  of  using  the  same.  Breach,  that 
the  defendant  unskilfully  and  negligently  placed,  moored,  and  stationed  the 
plaintiff's  vessel  in  the  part  of  the  river  near  the  said  wharf,  and  over  the  said 
woodwork,  and  unskilfully  and  negligently  detained  the  vessel  there  for  a  long 
time,  until,  on  the  natural  fall  of  the  tide,  she  fell  and  lodged  against  the  said 
woodwork,  and  was  damaged  thereby : — Held,  on  error,  after  verdict  and  judgment 
for  the  plaintiff,  (upon  a  plea  denying  that  the  defendant  had  the  management 
and  control  of  the  wharf,  and  the  mooring  and  stationing  of  ships  alongside  it, 
&c.,  modo  et  forma),  that  the  declaration  sufficiently  stated  a  duty  in  the  defen- 
dant safely  to  moor  and  station  the  plaintiff's  vessel,  and  a  breach  of  that  duty. 

[S.  C.  17  L.  J.  E.x.  301.] 

.  Case.  The  declaration  stilted,  that,  before  and  at  the  time  of  the  committing  of 
the  grievances,  &c.,  the  defendant  below  (the  now  plaintiff  in  error)  was  possessed 
of  a  certiiin  wharf  for  the  loading  and  unloading  of  ships  and  vessels,  on  the  banks 
of  the  river  Thames,  near  to  which  said  wharf  there  then  was  certain  woodwork,  before 
then  by  the  defendant  placed  and  then  being  at  and  upon  the  bottom  of  the  said  river, 
over  which  said  woodwork,  at  certain  states  of  the  tide  of  the  said  river,  the  ship  or 
vessel  of  the  plaintiff  thereinafter  mentioned  would  float,  but  at  other  states  of  the 
tide  the  said  ship  or  vessel  would  not  float,  of  all  which  premises  the  defendant,  before 
and  at,  &c.,  had  notice ;  that  at  the  time  of  the  committing  of  the  said  gi'ievances, 
and  while  the  defendant  was  so  possessed  of  the  said  wharf  as  aforesaid,  the  plaintiff 
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was  possessed  of  a  certain  ship  or  vessel  of  great  value,  to  wit,  &c.,  then  being  by 
sufferance  and  permission  of  the  defendant  at  and  alongside  the  said  wharf,  for  re- 
[629]-ward  to  the  defendant  in  that  behalf,  and  the  defendant  then  had  the  manage- 
ment and  control  of  the  said  wharf,  and  the  mooring  and  stationing  of  ships  and 
vessels  at  and  near  the  same,  whilst  such  ships  or  vessels  were  at  the  said  wharf  for 
the  purpose  of  using  the  same ;  yet  the  defendant,  to  wit,  on  &c.,  unskilfully,  negli- 
gently, and  improperly  placed,  moored  and  stationed  the  said  ship  or  vessel  of  the 
plaintiff",  in  the  part  of  the  said  river  near  the  said  wharf,  and  over  the  said  wood- 
work, and  unskilfully,  negligently,  and  improperly  detained  the  said  ship  or  vessel 
there  over  the  said  woodwork  for  a  long  and  improper  time,  and  until  the  said  ship 
or  vessel,  on  the  day  and  year  aforesaid,  upon  the  natural  and  usual  fall  of  the  tide 
in  the  said  river,  came,  fell,  and  lodged  upon  and  struck  against  the  said  woodwork, 
at  the  bottom  of  the  said  river,  and  there  remained  and  continued  upon  and  striking 
against  the  said  woodwork  for  a  long  time,  to  wit,  &c.,  and  thereby  then  became  and 
was  greatly  strained,  bilged,  broken,  and  injured,  &c.  &c. 

The  defendant  below  pleaded  not  guilty,  and  also  a  plea  denying  the  allegation 
that  he  had  the  control  of  the  wharf,  and  the  mooring  and  stationing  of  the  vessels, 
as  alleged  in  the  declaration  ;  upon  which  issue,  at  the  trial,  the  jury  found  a  verdict 
for  the  plaintiff'  below.  The  Court  of  Exchequer  having  given  judgment  for  him  upon 
this  verdict  {Wood  v.  Curling,  15  M.  &  W.  626),  a  writ  of  ei'i'or  was  brought  upon  that 
judgment,  which  was  now  argued  (li)  by 

L'leasby,  for  the  plaintiff  in  error  (the  defendant  below).  This  declaration  discloses 
no  duty  for  the  breach  of  which  the  action  can  be  maintained.  The  question  which 
arises  here  is  one  of  some  importance  to  whaifingers  and  other  occupiers  of  waterside 
premises.  It  is  a  new  thing  to  charge  a  wharfinger  in  respect  of  an  injury  happening 
[630]  to  a  ship  in  the  river,  when  moored  against  his  wharf.  There  is  an  understood 
distinction  in  this  respect  between  wharfingers  and  dock-owners.  The  latter  take  the 
ship  into  their  own  premises,  and  are  therefore  responsible  for  injury  to  it  there ;  but 
hei'e  the  vessel  was  not  taken  into  the  custody  or  charge  of  the  defendant  below,  but 
merely  had  her  mooring  ropes  fixed  to  his  premises.  [Wightman,  J.  The  declaration 
states  that  the  defendant  had  the  management  and  control  of  the  wharf,  and  the 
mooring  and  stationing  of  vessels  near  it  while  using  the  wharf.]  It  does  not  shew 
that  there  was  any  employment  of  the  defendant  to  select  the  place  for  mooting,  nor 
can  it  be  intended  that  he  undertook  the  selection  of  a  proper  place.  [Wilde,  C.  J. 
It  is  reasonable  that  the  wharfinger  should  have  the  stationing  of  the  vessels  at  his 
wharf ;  he  knows  the  best  order  and  rank  in  which  to  place  them.  The  question  is, 
whether  the  allegation  that  the  defendant  had  the  control  of  the  wharf,  and  the  mooring 
and  stationing  of  the  vessels,  does  not  involve  the  i-esponsibility  of  placing  them  in 
safe  situations.]  With  respect  to  the  woodwork,  it  must  be  taken  that  it  was  placed 
thei'e  rightfully,  as  it  is  not  stated  otherwise.  A  wharfinger  is  not  entitled  to  wharfage 
merely  for  the  unloading  of  goods  into  lighters  out  of  vessels  fastened  to  his  wharf : 
Stephen  v.  Coder  (3  Burr.  1408  ;  1  W.  Bla.  413)  :  the  wharfage  is  for  laying  the  goods 
upon  the  wharf.  No  employment  for  reward,  therefore,  is  shewn  here.  The  allegation 
that  the  defendant  had  the  control  of  the  wharf,  which  was  his  own,  amounts  to 
nothing;  and  the  further  allegation  that  he  had  the  mooring  and  stationing  of  the 
vessels,  means  only  that  he  had  it  as  wharfinger,  not  by  virtue  of  any  separate  office 
or  duty.  He  has  the  mooring,  because  he  has  the  wharf.  But  it  is  said  the  jury  have 
found  that  the  defendant  had  the  stationing  of  the  vessels  at  the  wharf ;  but,  reading 
the  whole  together,  that  means  [631]  merely  the  making  of  them  fast  at  his  wharf. 
All  is  referable  to  his  character  of  wharfinger,  and  does  not  involve  any  averment  of 
an  undertaking  safely  to  moor  and  station,  or  of  an  employment  to  select  a  proper  place 
for  that  purpose.  It  cannot  be  inferred,  from  anything  that  is  here  stated,  that  the 
plaintiff' below  parted  with  the  control  of  his  vessel.  [Wilde,  C.  J.  The  declaration 
alleges,  and  the  verdict  finds,  that  the  'defendant  had  the  control  of  the  mooring  and 
stationing  :  that  excludes  everybody  else.  Erie,  J.  And  implies  an  undertaking  to 
use  ordinary  care  in  doing  it.  Williams,  J.  If  the  allegation  is  capable  of  two  senses, 
it  must  be  taken,  after  verdict,  in  the  sense  which  will  make  the  declaration  good,  not 
ill ;  and  we  must  so  construe  it,  if  thereby  we  do  no  violence  to  the  words.]  With 
respect  to  the  statement  that  the  defendant  negligently  moored  the  ship,  &c.,  that  of 

(i)  Before  Wilde,  C.  J.,  Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  and  V.  Williams,  J. 
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itself  is  nothing,  unless  the  relation  of  the  parties  raised  a  duty  in  him  to  use  care : 
Piiestky  V.  Fmder  (3  M.  &  W.  1). 

Martin,  for  the  defendant  in  error,  was  not  heard. 

Wilde,  C.  J.  I  entertain  no  doubt  that  this  declaration  is  perfectly'  sufficient. 
What  is  it  that  is  alleged  as  the  foundation  of  the  claim  of  indemnity  against  the 
wrong  which  the  plaintiff,  has  suffered  ?  It  is  stated  that  the  wharf  was  used  by  the 
defendant  for  profit — that  the  plaintitt"'s  vessel  was  alongside  it  "  for  reward  to  the 
defendant."  It  may  be  that  a  wharfinger  is  not  generally  bound  to  moor  the  vessels 
alongside  his  wharf  ;  different  wharfingers  may  conduct  their  business  differently  ;  but 
they  may  gain  a  profit  from  the  mooring.  Here  it  is  stated  that  the  defendant  had 
the  management  and  contiol  of  the  wharf,  and  the  mooiing  and  stationing  of  the  vessels 
at  or  near  it.  What  is  the  meaning  of  having  the  [632]  stationing,  but  controlling 
the  place  where  the  ship  is  to  be  stationed  !  Then  it  is  alleged  that  the  defendant 
unskilfully,  negligently,  and  improperly  placed  and  stationed  the  vessel  in  a  part  of 
the  river  near  the  wharf,  and  over  certain  woodwork  which  had  been  placed  there  Ijy 
the  defendant,  and  negligently,  unskilfully,  and  improperly  detained  the  vessel  over 
the  said  woodwork  for  an  improper  time,  until  the  ves.sel,  on  the  fall  of  the  tide, 
struck  upon  the  woodwork  and  was  damaged.  No  complaint  is  made  of  his  placing 
the  woodwork  there  ;  that  might  be  beneficial  to  others  ;  but  the  effect  of  the  whole 
st;it€ment  in  the  declaration  is,  that,  the  defendant  being  the  proprietor  of  this  wharf, 
the  plaintiff'  comes  to  use  the  wharf  for  profit  to  the  defendant ;  and  that  he,  who 
knows  the  condition  of  the  wharf  and  of  the  woodwork,  and  has  the  control  of  the 
sUitioning  of  the  vessel,  negligently  places  her  where  she  is  gieatly  injured.  Is  not 
that  a  state  of  things  which  creates  in  the  plaintift'  a  right  to  an  indemnity  for  that 
injury?  The  declaration  has  not  been  demurred  to:  then,  after  verdict,  how  are  we 
to  construe  it?  Are  we  to  look  out  for  difficulties  in  the  construction?  It  seems  to 
me  that  we  must  do  violence  to  the  language,  not  to  support  the  verdict.  I  think  it 
is  a  good  statement  of  such  a  relation  between  the  parties  as  brought  a  responsibility 
on  the  defendant.  It  states  that  the  defendant  had  the  control,  and  chose  to  place 
and  station  the  vessel  in  a  place  where  she  received  injury.  Wharfingers  in  general 
may  not  be  bound  to  moor  safely  and  securely.  But  in  this  ease  the  defendant  chooses 
to  moor  for  profit,  and  in  doing  so  he  negligently  and  unskilfully  does  what  causes  the 
damage.  It  appears  to  me  tliat  that  renders  him  responsible  for  that  damage,  and 
that  the  judgment  of  the  Court  below  was  therefore  correct. 

Judgment  affirmed. 

[633]  LED.SAM  AND  OxnERS  V.  RusSELL.  Feb.  G,  1847. — Held,  on  error  in  the 
Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Exchequer  : — 1.  That, 
under  the  stat.  -5  &  G  Will.  4,  c.  83,  s.  4,  an  extension  of  a  patent  may  be  granted 
by  the  Crown  to  an  assignee  of  the  patent,  as  well  as  to  the  original  patentee  : — 
2.  That  the  Crown  may,  under  sect.  2,  grant  new  letters  patent  after  the  expira- 
tion of  the  term  of  the  original  letters  patent,  if  the  petition  for  the  same  was 
presented  before  the  expiration  of  that  term.  —  Renewed  letters  patent  were 
granted  to  B.,  on  his  securing  to  A.,  the  original  inventor,  an  annuity  of  £500 
so  long  as  the  new  letters  patent  should  last ;  but  if  he  could  not  secure  such 
annuity,  then,  upon  signification  thereof  by  Her  Majesty,  &c.,  the  new  letters 
patent  should  cease.  In  an  action  by  B.  for  an  infringement  of  the  patent,  the 
declaration  alleged,  that,  from  the  making  of  the  said  letters  patent  hitherto,  the 
ailnuity  had  been  duly  secured  to  A.,  according  to  the  true  intent  and  meaning 
of  the  letters  patent : — Held  sufficient,  after  verdict. 

[S.  C.  16  L.  J.  Ex.  145  :  in  Court  below,  14  M.  &  W.  574  ; 
153  E.  U.  G04  (with  note).] 

A  writ  of  error  having  been  brought  upon  the  judgment  of  the  Court  of  Exchequer 
in  this  case,(a)  it  was  argued  in  this  Court  in  Trinity  Vacation,  1846  [June  19l,(i)  by 
The  Solicitor-General  (Sir  F.  Kelly),  for  the  plaintiffs  in  error  (the  defendants 

(a)  1 4  M.  &  W.  574,  where  the  pleadings  are  fully  set  forth. 

{!>)  Before  Tindal,  C.  J.,  Patteson,  J.,  Williams,  J.,  Coltman,  J.,  Maule,  J.,  Wight- 
man,  J.,  and  Cresswell,  J. 
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below).  First,  the  judgment  for  the  plaintiffs  below  ought  to  be  arrested,  on  the 
ground  that,  under  the  stat.  5  &  6  Will.  4,  c.  83,  s.  4,  an  extension  of  a  patent  cannot 
be  granted  by  the  Crown  to  any  person  but  the  original  inventor.  Secondly,  the 
declaration  is  bad  for  not  containing  a  sufficient  averment  of  performance  of  the  con- 
dition precedent  contained  in  the  letters  patent,  of  securing  to  Whitehouse  the  annuity 
of  £.500.  And,  thirdl}',  the  plaintiHs  in  error  are  entitled  to  judgment  upon  the 
seventh  issue,  on  the  ground  that,  under  the  second  section  of  the  above  statute,  the 
Crown  has  no  power  to  grant  new  letters  patent  after  the  expiration  of  the  term  of 
the  original  patent. 

I.  The  argument  on  the  other  side  in  the  Court  below  upon  this  point  was,  that, 
inasmuch  as  the  first  section  of  the  statute  employs  the  words  "  any  person  who  as 
grantee,  assignee,  or  otherwise,  has  obtained  or  shall  hereafter  obtain  letters  patent 
for  the  sole  making,  exer-[634]-ci.sing,  vending,  or  using  of  any  invention,"  the  words 
in  sect.  4,  "  any  person  vi'ho  now  hath  or  shall  hereafter  obtain  any  letters  patent  as 
aforesaid,"  must  also  include  an  assignee  of  the  patent.  But  such  a  construction  is 
not  neces.sary  to  the  giving  full  effect  to  all  these  words,  and,  indeed,  cannot  be  main- 
tained without  straining  them  beyond  their  natural  meaning.  "  Letters  patent  as 
aforesaid"  mean  only  "letters  patent  for  the  sole  making,  &e.,  of  any  invention." 
[Tindal,  C.  J.  The  consequence  of  your  reading  of  the  statute  would  be,  that  if  the 
patentee  died,  his  executors  could  not  obtain  an  extension  of  the  time.]  Perhaps, 
under  an  equitable  construction  of  the  statute,  they  might  be  let  in,  but  certainly 
there  are  no  words  to  give  it  them  directly.  No  argument  can  he  drawn  against  the 
plaintiffs  in  error  from  any  other  of  the  expressions  used  in  this  section.  The  words 
"prolongation,"  "extension,"  "new  letters  patent,"  are  all  used  to  denote  the  same 
thing.  The  words  "  his  specification  "  and  "  his  invention,"  cannot  properly  be  applied 
to  any  other  than  the  original  patentee,  who  may  have  died,  or  assigned  the  patent, 
before  the  specification  is  enrolled,  in  which  case  there  can  be  no  enrolment.  [Colt- 
man,  J.  The  specification  is  part  of  the  title  of  the  assignee,  and  so  is  his.  Maule,  J. 
Surely  the  word  "his"  must  have  a  larger  meaning  than  that  of  mere  authorship. 
Would  not  the  words  "his  invention"  extend  to  a  person  who  had  an  invention 
communicated  to  him  by  a  foreigner,  and  for  which  a  patent  might  be  granted  1] 
Such  a  person  would  be  the  "  first  and  true  inventor,"  within  the  meaning  of  the 
statute  of  James.  The  words  "  hath  obtained,"  again,  cannot  properly  apply  to  an 
assignee,  but  only  to  the  original  grantee  who  has  obtained  the  letters  patent  from 
the  Crown  :  SpiUhury  v.  Clmigh  (2  Q.  B.  466 ;  2  G.  &  D.  17).  [Maule,  J.  Why  may 
not  the  words  apply  to  an  assignment  made  before  the  act?  [635]  The  power  of 
disclaimer  given  by  the  first  section  may  be  as  necessary  for  an  assignee,  in  order  to 
make  the  patent  valid,  as  for  the  original  grantee.]  Whenever  the  legislature  meant 
to  include  assignees,  they  are  expressly  named,  as  in  sections  2  and  3.  And,  as 
Coleridge,  J.,  observes  in  Spibbury  v.  Cloufjh,  the  words  "  assignee  or  otherwise,"  in 
the  first  section,  may  apply  to  the  case  of  a  foreign  invention,  of  which  a  party  in  this 
country  may  become  the  assignee,  and  be  the  first  to  obtain  a  patent  in  this  country 
for  it.  [Maule,  J.  Such  a  person  would  be  the  grantee,  and  not  the  assignee,  of  the 
letters  patent.  I  cannot  help  thinking  that  the  Court  of  Queen's  Bench,  in  Spilsbury 
V.  Clough,  forced  the  meaning  of  the  word  "  assignee  "  in  a  way  that  cannot  be  sanctioned 
in  a  court  of  error.]  There  is  a  subsequent  statute,  7  &  8  Vict.  c.  69,  s.  4,  which 
expressly  provides  for  an  application  by  an  assignee  for  a  renewal  of  the  patent ;  that 
affords  a  strong  argument  that  the  former  act  was  not  applicable,  in  this  respect,  to 
assignees.  [Patteson,  J.  The  7  &  8  Vict.  c.  69,  leaves  the  form  of  advertisement  the 
same  as  before,  so  that  there  is  just  the  same  difficulty  about  its  being  his  specification 
and  his  invention.] 

II.  There  is  no  sufficient  averment  of  performance  of  the  condition  precedent, 
to  secure  the  annuity  to  Whitehouse.  It  is  consistent  with  the  allegation,  that  the 
security  was  given  for  an  annuity  continuing  only  from  the  date  of  the  patent;  to  the 
date  of  the  declaration.  [Patteson,  J.  Even  if  that  be  so,  a  non-compliance  with  this 
condition  does  not  render  the  letters  void.  The  proviso  is  only  that  they  shall  cease 
upon  signification  or  declaration  by  her  Majesty  that  the  annuity  has  not  been  secured.] 
In  the  former  part  of  the  declaration,  it  is  expressly  stated  that  the  letters  patent 
were  granted  upon  this  condition  :  that  which  follows  is  only  by  way  of  adding  strength 
to  the  security ;  but  the  grant  becomes  ipso  facto  void,  if  the  condition  of  it  be  not 
complied  with. 
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[636]  III.  The  issue  on  the  seventh  plea  ought  to  he  found  for  the  defendant. 
If  the  Crown  has  power  to  grant  new  letters  patent  after  the  e.xpiration  of  the  old, 
theie  is  no  limit  to  the  interval  during  which  the  invention  may  have  become  public, 
and  many  persons  may  have  invested  their  capital  in  the  manufacture  of  it.  [Cress- 
well,  ■].  They  have  notice,  by  the  advertisements,  of  the  intention  to  petition  for  the 
renewal,  and  may  come  in  and  l)e  heard  against  it.]  Further,  the  renewal  of  the 
patent,  after  its  expiration,  cannot,  with  any  regard  to  the  meaning  of  words,  be 
called  an  "  extension  "  or  "  piolongatioii  "  of  it.  It  is  true  the  proviso  states  that 
"no  such  extension  shall  be  granted,  if  the  application  by  petition  shall  not  be  made 
and  prosecuted  with  effect  before  the  expiration  of  the  term  originally  granted  ;  and 
from  this  an  argument  may  be  drawn,  that  the  letters  patent  may  issue  after  its 
expiration:  but  the  answer  is,  that  the  petition  is  not  "prosecuted  with  efifect"  until 
the  new  letters  patent  are  granted.  In  the  case  of  a  replevin-bond,  the  words  "  prose- 
cuting with  effect "  mean  prosecuting  the  suit  with  success  :  Perreau  v.  Bevan  (.5  B.  &  C. 
284).  The  stat.  2  &  3  Vict.  c.  67,  which  repeals  this  proviso,  expressly  distinguishes 
between  an  extension  of  the  term  of  the  letters  patent,  and  a  grant  of  new  letters 
patent  for  the  same  invention. 

Montagu  Smith,  contra.  First,  the  assignee  of  a  patent  is,  equally  with  the 
original  grantee,  within  the  4th  section  of  the  5  &  6  Will.  4,  c.  83,  for  he  cleaily  is 
a  person  who  "  now  hath  "  letters  patent ;  that  is,  who  has  the  letters  patent  them- 
selves, and  has  the  benefit  of  the  property  enjoyed  under  them.  In  this  view  of  the 
clause,  it  is  not  necessary  to  read  the  words  "  as  aforesaid  "  otherwise  than  has  been 
contended  for  on  the  other  side.  The  provision  as  to  advertising  is  in  favour  of  this 
construction ;  for  it  must  refer  to  the  person  then  having  the  letters  patent,  and 
carrying  on  the  manufacture  under  them.  It  [637]  is  then  properly,  and  to  all 
intents,  his  specification  and  his  invention.  Suppose  a  case  where  the  original  patentee, 
not  carrying  on  the  manufacture,  resides  at  a  distance  from  the  assignee,  who  does 
carry  it  on  ;  would  it  not  be  absurd  to  say  that  the  advertisements  should  be  published 
in  the  former  place  1  Nay  more,  the  consequence  of  the  argument  on  the  other  side 
is,  that  the  original  patentee,  by  getting  an  extension,  might  turn  the  assignee,  after 
the  expiration  of  the  original  term,  into  an  infringer.  Again,  that  an  assignee  is 
within  the  terms  of  the  statute  appears  cleai'ly  from  section  1  ;  for  it  cainiot  be  con- 
tended that  the  original  patentee,  who  has  assigned  all  his  interest,  can  then  disclaim, 
and  so  deprive  the  assignee  of  the  benetit  of  the  patent ;  if  that  be  so,  then,  if  the 
assignee  wished  to  amend  by  a  disclaimer,  the  original  patentee  might  refuse  to  do  so, 
andso  destioy  all  the  benefit  of  the  patent  in  the  hands  of  his  own  as.signce.  That 
cannot  be  the  object  of  the  act.  In  the  case  of  Sontlnmrth's  Patent  (Webster's  Patent 
Cases,  486),  which  was  an  application  by  the  assignees  foi-  an  extension.  Lord  Brougham, 
in  delivciing  the  opinion  of  the  Judicial  Committee  of  the  Privy  Council,  says— "The 
new  letters  patent  must  be,  by  the  statute,  granted  to  the  party  or  parties  who  have 
a  legal  interest  in  the  letters  patent  now  existing.  Of  course  the  parties  must  take 
care  that  the  right  party  or  parties  alone  have  the  patent,  otherwise  it  will  have  no 
legal  ellect:"  and  in  that  case  the  extension  was  accordingly  granted  to  the  persons 
who  had  an  assignment  by  way  of  mortgage  of  the  letters  patent.  WrigliCs  Patent 
(id.  501)  was  another  ease  where  the  extension  was  gi'anted  to  the  assignees,  as 
being  the  persons  in  whom  the  legal  estate  of  the  letters  patent  was  vested  at  the  time 
of  the  api)li(;ation.  Dowton's  Patent  (id.  56.5),  again,  was  the  case  of  an  application  by 
and  grant  to  an  administratrix  ;  and  there  can  be  no  distinction  in  this  respect  be-[638]- 
tween  assignees  in  fact  and  in  law.  If  the  equity  and  justice  of  the  matter  is  to  bo 
considered,  the  merit  may  be  as  great  in  the  person  who,  having  an  assignment  of  the 
patent,  briiigs  the  invention  into  real  exercise,  as  in  the  original  inventor.  ^^  In 
section  2,  wheie  the  power  is  confined  to  the  inventor,  he  is  styled  the  "  patentee." 

Secondly,  with  respect  to  the  question  arising  on  the  seventh  plea.  It  is  sullicient 
if  the  petitioner  has  done  all  that  he  is  required  to  do,  in  prosecuting  his  petition  with 
effect ;  all  that  follows  depends  upon  the  discretion  of  the  Crown,  over  which  he  has 
no  control  ;  and  therefore  the  legislature  has  drawn  the  line  at  the  point  where  the 
prosecution  of  the  petition  ceases.'  Here  it  is  stated  that  the  plaintiff  below  petitioned, 
and  obtained  a  report  of  the  privy  council  in  his  favour,  before  the  expiration  of  the 
oiiginal  teim.  The  actual  sealing  and  issuing  of  the  letters  patent  may  be  delayed 
fiom  various  causes,  ipiite  beside  the  power  of  the  petitioner.  It  is  like  the  cases 
where  judgment  is  given  nunc  pro  tunc,  when  the  delay  has  been  the  act  of  the  Court, 
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and  not  of  the  party.  The  2  &  3  Viet.  c.  67,  shews  what  was  meant  by  prosecuting 
with  effect.  [Maule,  J.  Yes  ;  the  proviso  seems  to  assume  that  prosecuting  with 
efTect  is  something  prior  to  the  grant  itself.]  [As  to  the  other  point,  he  was  stopped 
by  the  Court.] 

The  Solicitor-General  was  heard  in  reply. 

Cur.  adv.  vult. 

Patte.SON,  J.  This  was  an  action  brought  by  Russell  (the  plaintiff  below)  against 
Ledsam  and  others  (the  defendants  below),  for  the  infringement  of  a  patent.  That 
part  of  the  declaration  which  is  material  to  the  present  inquiry  states,  that  one 
Cornelius  Whitehouse  obtained  letters  patent  for  an  invention  of  certain  improvements 
in  manufacturing  tubes  for  gas,  which  were  dated  on  the  26th  of  February,  182.5,  and 
were  granted  for  fourteen  years  ;  [639]  that  Whitehouse  assigned  the  letters  patent 
to  the  plaintifl';  that  the  plaintiff,  after  the  passing  of  the  statute  5  &  6  Will.  4,  e.  83, 
and  before  the  expiration  of  the  fourteen  years  granted  by  the  letters  patent,  petitioned 
Her  Majesty  in  council  for  a  prolongation  of  his  said  term,  having  advertized  in  three 
London  papers,  and  in  the  IJ'olvurhainpton  Chronicle,  being  a  country  paper,  published 
near  to  the  town  of  ^^'ednesbury,  in  the  county  of  Stafford,  where  the  plaintiff  carried 
on  the  manufacture  of  the  .said  invention  :  that  the  petition  was  referred  to  the  Judicial 
Committee  of  the  Privy  Council,  who  reported  to  Her  Majestj'  that  a  further  extension 
of  the  term  for  six  years  should  be  granted  :  that  by  letters  patent,  dated  the  26th 
of  February,  1839,  a  further  term  of  six  years  to  be  computed  from  the  26tb  of 
February,  1839,  was  granted,  upon  the  plaintifi's  securing  to  Whitehouse,  the  original 
inventor,  an  annuity  of  £500  so  long  as  the  new  letters  patent  should  last ;  but  if 
he  could  not  secure  the  annuity,  then,  upon  signification  thereof  by  Her  Majesty 
under  her  signet  or  privy  seal,  or  by  six  privy  councillors  under  their  hands,  the  new 
letters  pateiit  should  cease.  The  declaration  then  states,  that,  from  the  making  of 
the  said  letters  patent  thence  hitherto,  the  said  annuity  of  £500  has  been  duly  secured 
to  Whitehouse,  according  to  the  true  intent  and  meaning  of  the  said  new  letters 
patent.  It  then  states  that  the  defendants  have  infringed  the  letters  patent.  Several 
pleas  were  pleaded,  but  those  which  are  material  to  the  present  inquiry  are  the  seventh 
and  ninth  only. 

The  seventh  plea  alleges,  that  the  said  letters  patent  in  the  declaration  secondly 
stated  were  granted  after  the  expiration  of  the  said  term  of  fourteen  years  granted 
by  the  .said  letters  patent  in  the  declaration  first  mentioned,  and  not  before  the 
expiration  of  the  said  term. 

The  ninth  plea  alleges,  that  the  annuity  of  £500  has  not  been  duly  secured  to 
Whitehouse  from  the  making  of  the  said  secondly  mentioned  letters  patent,  according 
to  the  [640]  true  intent  and  meaning  of  the  same.  Issue  was  taken  and  joined  on 
the  seventh  plea,  and  joined  on  the  ninth.  The  jury  found  for  the  defendants  as  to 
the  issue  on  the  seventh  plea,  and  for  the  plaintiff  as  to  that  on  the  ninth  plea,  and 
on  all  the  other  issues. 

The  Court  below  has  given  judgment  for  the  plaintiff,  notwithstanding  the  verdict 
for  the  defendants  on  the  issue  raised  upon  the  seventh  plea.  Upon  the  ai'gument  in 
error,  it  is  contended  for  the  plaintiffs  in  error,  not  only  that  the  seventh  plea  is  a 
sufficient  bar  to  the  action,  but  objections  are  also  taken  to  the  declai'ation  : — 

First,  that,  under  the  statute  5  &  G  Will.  4,  c.  83,  an  extension  of  the  term  of  letters 
patent  cannot  be  granted  to  the  assignee,  but  only  to  the  original  patentee. 

Secondly,  that  the  securing  of  the  annuity  to  Whitehouse  is  a  condition  precedent, 
the  performance  of  which  is  not  sufficiently  shewn  by  the  declaration,  and  the  issue 
on  the  ninth  plea  is  wholly  immaterial.  This  last  objection  was  rested  on  two 
grounds  :  first,  that  the  averment  in  the  declaration  does  not  state  that  the  annuity 
was  granted  after  the  new  letters  patent ;  and  secondly,  that  it  does  not  state  that 
the  annuity  has  been  secured  for  the  whole  of  the  new  term,  but  only  "  hitherto," 
that  is,  up  to  the  commencement  of  the  suit,  or  the  date  of  the  declaration. 

The  Court  disposed  of  this  objection  on  the  argument,  being  clearly  of  opinion 
that  it  is  not  material  whether  the  aiuiuity  were  granted  before  or  after  the  new  letters 
patent;  and  secondly,  that  the  aniniity  being  secured  from  the  making  of  the  new 
letters  patent  up  to  the  time  of  the  infringement  would  be  suflticient  for  the  purposes 
of  this  action,  even  if  the  letters  patent  might  be  voidable  afterwards ;  and  supposing 
that  the  securing  the  annuity  was  a  condition  precedent  at  all.  The  averment  is  at 
all  events  good  after  verdict. 
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The  question  arising  on  the  seventh  plea  depends  on  the  true  construction  of  the 
4th  section  of  5  &  6  Will.  4,  c.  S3.  [641]  The  plea  does  not  state  that  the  application 
b}'  petition  was  not  made  and  prosecuted  with  efl'ect  before  the  expiration  of  the  term 
originally  granted,  which  are  the  words  of  the  proviso  at  the  end  of  that  section,  but 
simpl}'  that  the  new  letters  patent  were  not  granted  before  the  expiration  of  the  original 
term.  The  declaration  states,  that  the  petition  was  presented  ;  that  it  was  referred 
to  the  judicial  committee  ;  that  the  plaintitT  was  heard,  and  the  report  was  made  in 
his  favour, — all  before  the  expiration  of  the  term  ;  and  that  is  not  denied  by  the  plea. 
The  proviso,  therefore,  is  complied  with  ;  and  the  only  question  is,  whether  the  Crown 
has  power  to  grant  new  letters  patent  after  the  expiration  of  the  original  term.  The 
argument  against  such  power  is  based  on  the  use  of  the  words  "  prolongation  "  and 
"  extension  "  in  that  section,  which  are  said  to  exclude  any  break  or  interval  between 
the  original  and  the  new  letters  patent.  The  section  enacts,  that  the  party  may  apply 
for  a  "  prolongation  "  ;  that  the  judicial  committee  may  report  for  an  "  extension  "  ; 
and  that  the  Crown  may  grant  "new  letters  patent,"  provided  that  no  such  "  exten- 
sion "  shall  be  "granted"  unless,  &c.  It  is  unfortunate  that  so  much  variation  of 
language  should  be  found  in  the  section  as  to  lead  to  difficulties  and  ingenious 
arguments  ;  but  we  do  not  think  that  such  variation,  nor  the  use  of  such  terms  as 
"prolongation"  and  "extension,"  would  alone  be  sufficient  to  warrant  us  in  holding 
that  everything  must  be  done  prior  to  the  expiration  of  the  original  term,  especially 
when  we  find  a  proviso  added  which  does  render  it  necessary  that  many,  if  not  all 
other  things,  should  be  so  done,  but  does  not  apply  to  the  grant  itself.  But  it  is  said 
that,  if  there  may  be  an  interval  between  the  original  and  the  new  letters  patent, 
great  injustice  may  be  done  to  those  who  have  used  or  invested  capital  in  preparing 
to  use  the  invention  during  the  interval.  The  true  answer  was  given  in  the  court 
below,  viz.  that,  as  to  those  who  have  used  it  in  the  interval,  thej^  are  clearly  not 
liable  to  an  action  ;  [642]  and  as  to  those  who  have  laid  out  their  capital,  they  may 
be  heard  before  the  judicial  committee,  either  to  oppose  any  new  grant  altogether,  or 
to  be  protected  and  indemnified  for  what  they  have  lawfully  done.  Upon  the  whole, 
we  are  of  opinion  that  the  seventh  plea  is  bad. 

The  remaining  point  is  as  to  the  validity  of  the  grant  of  new  letters  patent  to  the 
assignee  of  the  original  letters.  This  also  depends  upon  the  true  construction  of  the 
fourth  section  of  the  act. 

The  person  who  may  applj'  is  thus  described  :  "  If  any  person  who  now  hath  or 
shall  hereafter  obtain  any  letters  p.atent  as  aforesaid,"  shall  advertise,  &c. 

The  words,  "as  aforesaid,"  refer  to  the  first  section  of  the  act,  which  is  as  follows  : 
"  Any  person  who  as  grantee,  assignee,  or  otherwise,  hath  obtained,  or  who  shall 
hereafter  obtain,  letters  patent  for  the  sole  making,  exercising,  vending,  or  using  of 
any  invention,"  may  iVc.  disclaim,  &c. 

On  the  one  hand,  it  is  argued  that  the  words,  "as  aforesaid,"  refer  to  the  person  ; 
on  the  other  hand,  that  they  refer  to  the  thing.  But  we  think  the  construction  of 
the  Court  below,  by  which  they  have  treatefl  them  as  descriptive  of  the  mode  of 
having  or  obtaining,  agrees  best,  both  with  strict  propriety  of  language  and  the  object 
and  intention  of  the  statute,  and  is  therefore  the  true  construction.  Then  they  may 
be  read,  as  regards  the  case  before  us,  "if  any  person  who  now  hath  as  assignee  any 
letters  patent,'"  and  will  support  the  grant  to  the  plaintift'  as  assignee.  There  is 
undoubtedly  some  difficulty  from  the  use  of  the  word  "obtain,"  which  seems  more 
properly  applicable  to  ol)taining  from  the  Crown,  than  to  obtaining  l)v  assignment 
from  any  other  person  ;  and  that  appears  to  be  the  view  taken  by  the  judges  of  the 
Court  of  (^>ueen's  Bench  in  the  case  of  Sjiilsliuri/  v.  Cloufjh  (2  i).  B.  466),  in  construing 
the  first  section  [643]  of  the  act ;  and  beyond  all  doubt  that  is  the  only  sense  in  which 
the  words  "  hath  obtained  "  are  used  in  the  second  section  of  the  act.  But  in  constru- 
ing the  fourth  section,  we  are  perhaps  relieved  fi-om  this  difficulty  ;  for  the  legislature, 
whether  intentionally  or  not,  has  not  added  the  word  "obtained"  after  the  word 
"  hath,"  although  it  is  added  in  the  first  and  second  .sections  ;  and  therefore  the  words 
"now  hath,"  in  the  fourth  section,  may,  and  perhaps  grammatically  must,  be  read  in 
the  sense  of  "  now  possesses." 

We  do  not  think  that  the  use  of  the  word  "his,"  in  the  fourth  section,  coupled 
with  the  words  "invention,"  "specification,"  "term,"  prevents  this  constiuctioii  ;  for 
those  things  are  his  (the  plaintitl's)  in  respect  of  his  interest  in  them,  though  not  in 
respect  of  his  being  the  person  to  whom  they  originally  belonged. 
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Upon  the  whole,  therefore,  we  are  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  must  be  affirmed. 
Judgment  affirmed. 

End  of  Hilary  Vacation. 

[644]      Eeports    of   Cases    Argued    and    Determined    in    the   Courts   of 
Exchequer  and  Exchequer  Chamber,  Easter  Term,  10  Victori^e. 

Burn  BY  I'.  Bollett.  April  21,  1847. — A.,  a  farmer,  bought,  in  the  public  market 
of  a  country  town,  from  B.,  a  butcher  keeping  a  stall  there,  the  carcase  of  a  dead 
pig  for  consumption,  and  left  it  hanging  up,  intending  to  return  after  completing 
other  business,  and  take  it  away.  In  his  absence,  C,  a  farmer,  on  seeing  and 
wishing  to  buy  it,  was  referred  to  A.,  as  the  owner,  and  subsequently,  on  the 
same  day,  bought  it  of  A.,  the  original  buyer,  without  any  wairanty.  It  did  not 
appear  that  any  secret  defect  in  it  was  known  to  any  of  the  parties.  It  turned 
out  unsound  and  unfit  for  human  consumption  : — Held,  that  no  warranty  of 
soundness  was  implied  by  law  between  the  farmers  A.  and  C. 

[S.  C.  17  L.  J.  Ex.  190;  11  Jur.  827.  Discussed,  Turner  v.  Mucklmv,  1862,  8  Jur. 
(N.  S.)  870  ;  6  L.  T.  690;  10  W.  R.  668;  Emmersm  v.  Matthews,  1862,  7  H.  &  N. 
586.  Distinguished,  IFaUis  v.  Russell,  [1902]  2  Jr.  R.  585.  Applied,  Hewett  v. 
Hattersley,  [1912]  3  K.  B.  48.     Referred  to,  Smith  v.  Baker,  1878,  40  L.  T.  261.] 

Case.  The  declaration  stated,  that  the  defendant,  on  &c.,  at  Lincoln,  publicly 
offered  for  sale  the  carcase  of  a  pig  for  the  food  of  man,  and  thereby  then  and  there 
falsely  and  fraudulently  undertook  and  warranted  that  the  said  carcase  was  in  a  sound 
and  wholesome  condition,  and  fit  for  human  consumption,  whereby  the  plaintiff  was 
induced  to  buy  the  said  carcase  at  the  sum  of  61.  18s.  6d.,  whereas,  in  truth  and  in 
fact,  the  said  carcase  was  not  in  a  sound  and  wholesome  condition,  and  fit  for  human 
consumption,  but,  on  the  contrary  thereof,  was  unsound,  unwholesome,  &c.,  whereby  &c. 

Plea,  not  guilty. 

At  the  trial,  before  Patteson,  J.,  at  the  last  summer  Assizes  for  Lincolnshire,  it 
appeared  that  the  plaintiff  and  the  defendant  were  farmers.  The  defendant  had 
bought  [645]  the  carcase  of  the  pig  in  question  at  the  stall  of  one  Penrose,  a  butcher, 
in  the  public  shambles  in  Lincoln  market ;  but,  having  other  business  in  the  town,  left 
it  hanging  up  at  the  seller's  stall,  till  it  was  more  convenient  to  take  it  away  with 
him.  Before  he  returned,  the  plaintiff  came  to  the  same  stall,  and  seeing  the  pig, 
offered  to  buy  it.  The  stall-keeper  told  him  that  it  was  the  property  of  the  defendant, 
who  had  bought  it,  but  added  that  he  might  perhaps  part  with  his  bargain  for  a  small 
profit.  The  plaintiff'  then  went  to  seek  out  the  defendant,  and  having  met  with  him 
in  the  market,  dealt  with  him  for  the  pig,  and  bought  it  of  him.  It  was  forthwith 
conveyed  to  the  plaintiff's  house.  Next  day  the  meat  was  found  to  be  diseased  and 
quite  rotten,  so  as  to  be  wholly  unfit  for  human  food. (a)  Thereupon  the  plaintiff' 
brought  this  action  to  recover  back  the  purchase-money,  by  way  of  damages  for  the 
breach  of  an  implied  warranty  of  soundness.  The  defence  was,  caveat  emptor. 
Upon  these  facts,  Patteson,  J.,  inclined  to  think  that  the  law  implied  such  a  warranty 
on  the  part  of  the  defendant  as  was  alleged  in  the  declaration,  and  directed  the  jury 
accordingly.  Verdict  for  the  plaintiff  for  61.  18s.  6d.,  subject  to  a  motion  to  enter  a 
nonsuit.     A  rule  nisi  having  been  afterwards  obtained  accordingly, 

Humfrey  and  J.  Hildyard  she\Ved  cause  at  the  sittings  after  Hilar}'  Term.  The 
plaintiff"  was  entitled  to  bring  this  action  ;  for,  on  a  sale  of  meat  for  the  use  of  man, 
a  warranty  of  soundness  and  fitness  for  human  consumption  is  implied  by  law. 
[Parke,  B.  The  jury  have  negatived  fraud.  The  question  then  is,  whether  any  and 
every  man  who  sells  provisions  in  a  market  must  be  taken  to  sell  them  with  an  implied 
warranty  of  soundness.]  It  was  immaterial  whether  the  defendant  knew  it  was  un- 
[646]-sound  and  unwholesome  meat  or  not,  and  it  is  a  public  and  indictable  oft'ence, 
for  which  he  may  be  punished.     [Alderson,  B.     The  defendant  sold  a  pig  which  had 

(a)  It  was  sworn  that,  throughout  the  neighbourhood,  the  season  had  proved 
unaccountably  injurious  to  meat. 
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been  exposed  for  sale,  not  ^>y  him,  but  by  one  Penrose.  Parke,  B.  The  authority 
in  Keihvay,  91,  may  authorise  an  action  against  Penrose.  Aldcrson,  B.  There  is  no 
evidence  that  the  defendant's  suffering  the  meat  to  be  in  the  place  where  the  plaintiff 
saw  it,  was  with  the  object  of  selling  it.  Nor  is  it  found  that  he  bought  it  for  sale. 
Parke,  B.  Here  was  no  public  exposure  for  sale,  except  by  Penrose.  The  defendant 
was  not  a  dealer  in  meat.  There  was  no  express  warranty,  and  no  fraud.  The 
plaintiff'  has  to  make  out  that  a  naked  sale  of  an  article  which  is  to  be  eaten,  and 
proves  unfit  for  it,  is  actionable.]  Still  the  law  implies  a  warranty  ;  for,  however  the 
defendant  became  possessed  of  it,  as  he  afterwards  sold  it,  he  was  bound,  before  so 
selling  it,  to  ascertain  that  it  was  fit  for  food.  That  is  founded  on  the  necessity  of 
preventing  injury  to  the  public.  In  Keihvay 's  Rep.  91,  (22  Hen.  7),((()'  Frowicke 
said,  that  "no  man  can  justify  selling  corrupt  victual,  but  an  action  on  the  case  lies 
against  the  seller,  whether  the  victual  was  warranted  to  be  good  or  not.  But  if  a 
man  sells  me  cloth  or  other  thing,  knowing  the  cloth  to  be  bad,  there  I  am  deceived 
'  per  sou  notice  demesne  ; '  and  in  that  case,  because  '  quod  ipse  fuit  sciens,'  though 
he  sold  it  without  warranty,  still  he  shall  be  punished  b)'  writ  on  the  case.  But  if 
he  did  not  know  it,  he  shall  not  be  punished,  unless  he  has  warranted  the  article  to 
be  good."  The  case  then  proceeds  to  allude  to  the  Year  Book,  9  H.  6,  5.3,(i)  in  which 
case  Babington  (apparently  a  judge)  [647]  said,  that  warrant}'  of  soundness  by  a 
seller  of  provisions  was  unnecessary,  adding,  that,  if  a  man  goes  into  a  tavern  for 
refreshment,  and  corrupt  drink  or  meat  is  there  sold  to  him,  which  occasions  his 
sickness,  an  action  clearly  lies  against  the  tavern  keeper.  That  case  is  thus  stated  in 
1  Roll.  Abr.,  tit.  Action  sur  Case  (P.),  pi.  1  &  2 — "If  a  taverner  sells  wine  (knowing 
it  to  be  corrupt)  to  another  as  sound,  good,  and  not  corrupt,  without  any  express 
warrant}',  still  an  action  of  deceit  lies  against  him,  for  there  was  a  warranty  in  law. 
So,  if  1  come  into  a  tavern  to  eat,  and  the  taverner  gives  and  sells  me  'bier  et  char 
corrupt,  per  que  jeo  suis  mis  en  grand  infirmitie,'  an  action  lies  against  him  without 
express  warranty,  for  it  is  ;i  warranty  in  law."  It  is  again  stated  thus,  by  Tan- 
field,  C.  B.,  and  Altham,  B.,  in  Roswell  v.  Vawjhan  (Cro.  Jac.  196) : — "If  a  man  sells 
victual  which  is  corrupt,  without  warranty,  an  action  lies,  because  it  is  against  the 
[648]  commonwealth;  as  9  H.  6.  53;  7  H.  4,  \b;{af  and  11  Ed.  4,  G."  The  cases 
are  collected  in  1  Viner's  Abridgement,  520.  [Parke,  B.  Suppose  that  I,  not  being 
a  seller  of  wine,  import  a  pipe  from  Oporto,  and  on  its  arrival  at  the  docks  transfer  it 
to  you  for  a  price,  without  seeing  or  tasting  it,  shall  I  be  liable  to  an  action  if  it  proves 
bad  ?J  The  sale  alone  would  impose  that  liability.  [Alderson,  B.  There  must  be  a 
difference  between  exposing  food  or  wine  for  sale,  and  transferring  a  bargain  in  it. 
The  case  put  in  the  Year  Book  of  Hen.  6,  is  that  of  a  general  dealer,  who  as  such  may 

(a)'  See  the  cases  collected,  1  Vin.  Abr.  561. 

(6)  "  Brief  de  deceit  sur  le  cas  quare  cum  &c  fuit  port  per  A.  against  B.  ife  C.  .  .  . 
quare  cum  pricdict'  A.  quandam  buttam  vini  de  Rumney  de  pricfat'  B.  &  G.  prtedict' 
C.  sciens  illam  esse  corruptam  et  inhabilem,  warrantiz'  esse  habilem  et  non  corruptam, 
p'  quadam  pecunite  summa  vendidit.  .  .  .  Rolf  (for  defendant)  prayed  judgment  of 
the  writ,  for  it  is  not  stated  that  we  warranted  it  to  be  good,  and  then  it  shall  be 
adjudged  the  plaintiff's  own  folly.  Martin  (as  it  seems  for  plaintiff).  The  warranty 
is  not  material  (n'e.  a  purpos) ;  for  it  is  enacted  (ordeinc)  that  no  one  shall  sell  corrupt 
victual  [see  post,  p.  648].  Cottismore  (apparently  a  judge).  Ceo  est  actio  popularis. 
Babington  (apparently  a  judge).  The  warranty,  as  Maitin  has  said,  is  not  material 
(n'e.  pas  a  purpose) ;  car  si  jeo  vien  en  un  taverne  a  manger,  et  il  don'  et  vend'  a  moy 
bier  ou  char  corrupt',  par  le  quel  jeo  suis  mis  en  grand  infirmite,  j'aurai  action  envers 
luy  sur  mon  eas  clerement,  et  uncore  il  ne  fist  garranty  a  moy.  Godred.  It  was 
lately  adjudged  in  the  King's  Bench,  that  if  a  man  sells  a  piece  of  woolen  cloth,  know- 
ing it  to  be  rotten  and  ill  fulled,  '  et  ceo  fuit  adjudge  bon  sans  gari'anty.'  And  then 
West  said  the  wool  was  warranted,  and  so  it  was.  Rolf,  ridendo  et  protcst«ndo,  that 
the  plaintiff  was  a  wine  drawer,  and  yet  knew  nothing  of  wines,  said  for  plea  for  B., 
that,  at  the  time  of  selling  the  wine,  it  was  sufficient  and  fit  or  sound  (sutfic'  et  able). 
The  Court  held  that  the  plaint  should  be  traversed;  upon  which  he  added,  "and  not 
corrupt."  C.'s  plea  was,  that  he  sold  to  plaintiff'  as  B.'s  servant,  and  in  no  other 
maimer.  Martin.  You  have  deceived  the  plaintiff"  to  your  own  knowledge  (de  vre' 
conis'  demen').  .  .  ." 

(a)-  This  seems  a  mistaken  reference  to  the  Year  Book. 
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be  bound  at  law  to  know  the  quality  of  the  article  he  sells.  Parke,  B.  You  must 
contend  that  even  if  the  seller  is  not  a  dealer  in  provisions,  or  does  not  warrant 
them,  or  is  not  guilty  of  any  fraud,  or  has  no  knowledge  of  the  particular  article, 
he  is  liable  if  it  be  not  sound,  whether  the  buyer  suffers  illness  in  consequence  or 
not.  The  case  in  the  Year  Book,  9  Hen.  6,  on  which  that  in  Keilway  seems  to 
rest,  is  one  of  a  taverner.  Alderson,  B.  The  Year  Book,  1 1  Ed.  4,  6,  lays  down 
a  general  prohibition  by  law  {hy  to  sell  corrupt  victual. (c)i  Whether  the  bad 
wine  or  food  is  sold  by  a  general  dealer  in  either  or  not,  the  inj\iry  to  the 
public  from  selling  them  is  the  same.  Rolfe,  B.  The  case  in  Croke  James  e.xplains 
[649]  those  in  the  Year  Books,  as  turning  on  the  scienter  in  the  seller,  or  on  the 
peculiar  duty  of  a  taverner.]  The  scienter  is  immaterial.  On  the  same  grounds  of 
public  danger,  a  servant's  carrying  a  child  afflicted  with  the  small-pox  along  a  public 
highway  in  which  persons  are  pas.sing,  and  near  inhabited  houses,  is  indictable  :  Ilex  v. 
Vantarulillo  (4  M.  &  Sel.  73  ;  1  Eussell  on  Crimes,  by  Greaves,  lOS).  Kitchen  on  Courts 
Leet,  21,  pi.  29,  shews  that  a  selling  bj'  butchers,  fishmongers,  and  other  victuallers,  of 
any  corrupt  victual,  not  wholesome  for  men's  bodies,  was  inquirable  in  the  leet.  Black- 
stone,  in  his  Commentaries,  vol.  3,  p.  166,  says,  "In  contracts  for  provisions,  it  is 
always  implied  that  they  are  wholesome  ;  and  if  they  be  not,  the  same  remedy  (viz.  by 
action  on  the  case  to  exact  damages  for  the  deceit)  lies  against  him."  Gray  v.  Cox  (4  B. 
&  C.  108)  shews  that  the  seller  of  an  article  undertakes  that  it  shall  be  reasonably 
fit  for  the  use  for  which  it  is  intended.  [Parke,  B.  That  is  confined  to  cases  where 
he  undertakes  to  manufacture  it.(c)-]  Whatever  a  man  does  to  the  article  to  vary  it 
from  its  natural  state  is  sufficient,  e.g.  cutting  up  or  skinning  an  animal.  [Parke,  B. 
The  sole  point  for  consideration  is,  whether  an  ordinary  individual,  not  clothed  with 
any  character  of  general  dealer  in  provisions,  who  bona  tide  sells  meat  for  human 
consumption,  is  liable  to  an  action  on  the  case  by  the  buyer  of  the  article  if  it  proves 
unsound.  This  is  not  the  case  of  a  butcher,  or  taverner,  or  farmer  killing  or  exposing 
to  sale  meat  in  open  market,  who  may  be  reasonably  taken  as  impliedly  wai-ranting  the 
meat  to  be  sound.  Would  an  indictment  lie  against  an  ordinary  individual  for  so 
doing?]  On  principle  there  is  no  distinction  between  such  an  individual  and  any 
such  trader,  and  both  ought  to  be  alike  liable  ;  for  the  sale  of  unsound  meat  is  in 
itself  illegal. 

[650]  ^VhitehuI■st  and  Miller,  in  support  of  the  rule.  If  a  contract  for  a  sale  of 
unsound  meat  is  expressly  forbidden  by  law,  it  is  void,  and  no  warranty  can  be  implied 
by  law  to  attach  to  it.  Nor  is  there  any  distinct  authority  to  prove  what  the  plaintiff' 
contends  for ;  whereas  it  is  clear  law,  that  where  a  man  buys  a  specific  article,  no 
wari-auty  arises,  for  the  maxim  of  caveat  emptor  applies  :  Chanter  v.  Hopkins  (4  M. 
&  \V.  399).  That  applies  to  sales  of  food  as  well  as  of  other  chattels.  If,  on  the 
contrary,  a  man  orders  an  article  to  be  made  for  a  particulai-  purpose,  the  party  who 
undertakes  to  supply  it  is  bound  to  furnish  one  fit  for  that  purpose  :  shepherd  v.  Pijhiis.{bY 
In  Chanter  v.  Hopkins,  Lord  Abinger  said,  "  A  warranty  is  an  express  or  implied  state- 
ment of  something  which  the  party  undertakes  shall  be  a  part  of  a  contract,  and, 
though  pai-t  of  the  contract,  yet  collateral  to  the  express  object  of  it.  But  in  many  of  the 
cases,  the  circumstance  of  a  party  selling  the  thing  by  its  proper  description  has  been 
called  a  warranty,  and  the  breach  of  such  contract  a  breach  of  warranty  ;  but  it  would 
be  better  to  distinguish  such  cases,  as  a  non-compliance  with  a  contract  which  a  party 
has  engaged  to  fulfil."  [Parke,  B.,  referred  to  the  note  to  Cutter  v.  Powell  (6  T.  K.  323), 
in  Smith's  Leading  Cases,  vol.  2.]     Parkinson  v.  Lee  (2  East,  314)  settles,  that  where 

{by  This  seems  to  allude  to  Stat.  Incert.  Temp.,  c.  7,  1  Tomlins,  Statutes  at  Large, 
8vo,  388  ;  see  also  the  Statute  of  Pillory  and  Tumbrel,  51  Hen.  3,  c.  6,  s.  3. 

{cy  Year  Book,  Trin.  1 1  Ed.  4,  6  B.  Brian  said,  "  Car  si  jeo  vende  a  un  homme 
XX.  berbits  per  tuer,  s'ils  sonts  corrupts,  uncore  si  jeo  garrante'  eux,  il  n'avera  ace'  de 
disceit  sur  le  garrantie,  et  ne  sera  travers,  car  qnt  ils  sont  morts  jeo  ne  puisse  conustre 
q'ils  sont  corruptes,  qnt  jeo  done  trust  et  confidence  a  vous,  si  jeo  suis  disceive,  jeo 
aver'  ace'  de  disceit,  &c.,  mes  si  jeo  vende  mutton  pur  manger  quel  est  corrupt,  il 
aver'  ace'  de  disceit,  comt,  jeo  ne  garr'  cell'." 

Nele.  "  En  vostre  case  le  cause  est  '  p  c  q  il  est  prohibite  per  le  ley  q'  home  vende 
vitaile  corrupted"  &c.     See  51  H.  3,  c.  6,  s.  3. 

(c)2  See  2  M.  &  Gr.  279 ;  4  M.  &  W.  402 ;  2  B.  &  Adol.  456 ;  5  Bing.  533. 

\hf  3  M.  &  Gr.  868 ;  4  Scott,  434.     See  Brmn  v.  Edgington,  2  M.  &  Gr.  279. 
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a  biuei'  has  an  opportunity  of  seeing  part  of  the  thing  sold,  no  warranty  is  implied  b}' 
law.  Then  do  the  old  cases  establish  such  a  diflerence  in  the  instance  of  selling 
unwholesome  provisions  for  human  food,  that  a  party  is  liable  to  an  action  for  selling 
them,  without  knowing  them  to  be  unfit  for  food,  or  warranting  them  to  be  fit?  Is 
every  isolated  act  of  selling  such  a  dealing  as  makes  the  seller  liable  in  case  of  the 
article  proving  bad?  The  strongest  case  in  the  affirma-[651]-tive  is  in  the  Year 
Book,  1 1  Ed.  4,  6  13.  (ante,  p.  648,  n.  c).  It  was  one  of  the  judges  who  there  said 
that  the  sale  of  corrupt  victual  was  prohibited  by  law.  It  was  there  said,  that  if  I  sell 
a  man  twenty  sheep  to  kill  (which  must  mean  for  food),  if  they  are  rotten  no  action 
lies,  becau.se  till  killed  no  one  can  tell  whether  they  are  rotten  or  not ;  nor  would  the 
man  who  sells  to  kill  have  them  in  his  possession,  so  as  to  know  their  state  when  dead. 
It  would  then  be  suHicient  in  the  declaration  to  state  a  .sale  of  food  not  being  tit  for 
the  food  of  man.]  At  the  trial,  the  learned  judge  said  there  was  a  warranty  in  law, 
and  left  it  to  the  jury  only  whether  the  pig  was  unwholseome  when  left  at  Penrose's 
stall,  without  asking  them  whether  it  was  sold  for  use  of  man  or  not.  [Parke,  B. 
It  was  assumed  throughout  that  it  was.  The  simple  point  is,  whether  the  bare  allega- 
tion that  the  defendant  sold  not  exposed  to  sale  to  the  plaintiff,  for  the  food  of  man, 
corrupt  and  unsound  victuals,  he  not  being  a  dealer  in  them,  or  proved  to  know  them 
to  be  unsound,  is  sufficient  to  entitle  the  plaintiff  to  maintain  an  action  for  deceit.] 
Comyns,  in  his  Digest,  tit.  Action  on  the  Case  for  Deceit  (E.  4),  cites  Kitchen,  174,  to 
shew  that  if  a  buj'er  of  a  horse  has  opportunity  of  discovering  a  (patent)  defect  in 
him  by  inspection,  and  does  not,  no  action  lies  (see  2  Roll.  K.  5 ;  Soutliern  v.  How) ; 
adding,  "  So,  if  a  man  sell  corrupted  wine,  if  the  vendee  or  his  servant  taste  and 
approve  of  it."  The  case  of  a  taverner  is  one  where  the  article  of  food  furnished  to 
the  guest  is  not  .selected  by  him  in  the  first  instcinoe.  So,  if  I  order  meat  generally  of 
a  butcher,  without  .selection,  the  implied  contract  is  that  the  meat  shall  be  good. 
[Parke,  B.  That  is  not  the  case  of  ordering  a  particular  piece  of  meat  to  be  sent 
home.  The  question  in  the  taverner's  case  is,  whether  as  such  he  was  bound  to  supply 
sufficiently  good  meat,  resembling  Shepherd  v.  Pijhis  (3  M.  &  Gi-.  868 ;  4  Scott,  434). 
Alderson,  B.  Fitz-[652]-herbert,  in  his  Natura  Brevium,  94  B.,  says,  that  if  a  man 
sells  corrupt  wine,  or  an  unsound  horse,  without  warranty,  it  is  at  the  bu}'er's  peril, 
"and  his  eyes  and  taste  ought  to  be  his  judges  in  that  case."  The  Year  Books  alieady 
mentioned  are  there  cited.]  All  the  cases  collected  in  1  Vin.  Abr.  560,  shew  that  the 
liability  of  the  seller  turns  on  the  scienter.  As  to  the  passage  cited  from  3  Bla. 
Com.  165,  that  in  contracts  for  provisions  it  is  always  implied  that  they  are  wholesome, 
and  if  they  are  not,  an  action  lies  for  deceit,  it  admits  of  the  same  solution,  viz.  that  if 
the  contract  be  for  provisions  which  are  not  seen,  e.g.  for  shipping,  a  warranty  of  their 
being  good  and  fit  for  that  particular  purpose  is  implied  ;  whereas,  if  the  contract  was 
for  a  specific  article  of  food  brought  before  the  eyes  of  the  purchaser,  it  would  not. 
All  turns  on  the  seller's  knowledge,  actual  or  presumed,  of  the  condition  of  the  food. 
It  is  presumed  in  the  case  of  the  taverner  or  butcher,  as  in  the  case  of  a  jeweller  who 
sold  a  pebble  for  a  bezoar  stone.  The  liability  of  such  persons  arises  from  the 
opportunity  they  have,  in  dealing  with  the  article,  of  knowing  whether  it  is  good  or 
not.  Here,  between  ordinary  parties,  no  knowledge  that  the  animal  was  corrupt  can 
be  presumed  from  their  dealings.  [Parke,  B.  It  is  put  for  the  plaintiff,  whether,  by 
reason  of  food  being  the  subject  of  sale,  this  is  not  an  exception  to  the  general  rule,  so 
as  to  make  the  seller  responsible  on  account  of  the  common  good,  though  no  care  could 
have  discovered  the  latent  defect  (a)  If  the  only  obligation  here  was  to  use  due 
diligence  to  see  that  it  was  not  corrupt,  the  plaintiff  cannot  succeed.]  Without  express 
warrant}',  or  knowledge  express  or  presumed  of  the  latent  unsoundness,  the  defendant 
cannot  1)6  liable.  Now  it  was  admitted  that  the  defendant  knew  no  more  of  the  real 
condition  of  the  carcase  in  ({ueslion  than  the  plaintiff  himself. 

Cur.  adv.  vult. 

[653]  Pakke,  B.,  now  delivered  the  judgment  of  the  Court  This  case  was  tried 
before  my  Brother  Patteson,  at  the  l:ist  Summer  Assizes  for  the  county  of  liincoln. 
It  was  an  action  on  the  case,  alleging  that  the  defendant  publicly  offered  the  carcase 
of  a  pig  for  sale,  as  and  for  food  for  man,  and  by  falsely  and  fraudulently  warranting 
it  to  be  wholesome,  and  fit  for  food  for  man,  sold  it  to  the  plaintiff,  who  paid  the 
defendant  the  price. 

(a)  See  Jones  v.  Bright,  5  Bing.  533,  cited  2  Steph.  Comm.  127. 
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It  appeared  on  the  trial,  that  the  carcase  of  the  pisj  was  exposed  for  sale  in  the 
j)ublic  street  of  Lincoln,  in  the  shop  of  one  Penrose,  a  Initcher,  when  the  defendant 
bought  it,  but  did  not  take  it  away.  The  plaintiff  afterwards  applied  to  Penrose  to 
purchase  it,  but  being  informed  it  was  already  sold  to  the  defendant,  he  applied  to 
him,  and  agreed  with  him  to  buy  it,  and  paid  him  for  it.  It  turned  out  that  the  pig 
was  measly ;  it  became  afterwards  putrid,  was  unfit  for  food,  and  the  plaintiff,  having 
called  on  the  defendant  to  repay  the  sum  given  to  him,  which  was  refused,  brought 
this  action. 

It  did  not  appear  that  the  defendant  had  any  knowledge  of  the  unsound  state  of 
the  pig ;  and  he  was  not  a  butcher,  or  dealer  in  meat.  He  had  not  exposed  it  publicly 
for  sale.  He  had  bought  the  pig  for  his  own  use,  and  left  it  till  it  should  be  delivered  ; 
but  when  he  sold  it  to  the  plaintifl',  there  was  a  reasonable  presumption  for  the  con- 
sideration of  the  jury  that  he  knew  it  was  to  be  used  for  human  food. 

On  this  state  of  facts,  Mr.  Whitehurst,  for  the  defendant,  prayed  for  a  nonsuit  at 
the  close  of  the  plaintiflf's  case.  The  learned  judge  permitted  the  case  to  proceed, 
reserving  the  point,  whether  he  ought  to  have  nonsuited.  The  plaintiff  had  a  verdict, 
and  a  rule  nisi  for  a  nonsuit  having  been  obtained,  the  case  was  fully  argued  at  the 
sittings  after  last  term. 

The  argument  for  the  plaintiff  was,  that  the  sale  of  vic-[654]-tuals  to  be  used  as 
food  for  man  differed  from  the  sale  of  other  commodities,  and  that  the  vendor  of  such, 
if  they  were  unwholesome,  was  liable  to  the  vendee,  without  fraud  or  warranty.  This 
position  is  laid  down,  apparently  in  general  terms,  in  Keilway,  91  ;  but  the  cases  there 
referred  to,  in  the  Year  Books,  9  Hen.  6,  37,  pi.  53,  and  11  Edw.  4,  Trin.  10,  pi.  6, 
and  other  authorities  (7  IT.  4,  15,  16  ;  1 1  H.  4,  14,  15 ;  1 1  H.  6,  IS),  when  considered, 
lead  to  this  conclusion,  that  there  is  no  other  difference  between  the  sale  of  victuals 
for  food,  and  other  articles,  than  this,  that  victuallers,  butchers,  and  other  common 
dealers  in  victuals,  are  not  merely  in  the  same  situation  that  common  dealers  in  other 
commodities  are,  and  liable  under  the  same  circumstances  as  they  are,  so  that,  if  an 
order  be  sent  to  them  to  be  executed,  they  are  presumed  to  undertake  to  supply  a 
good  and  merchantable  article ;  but  they  are  also  liable  to  punishment  for  selling 
corrupt  victuals,  by  virtue  of  an  ancient  statute,  (certainly  if  they  do  so  knowingly, 
and  probably  if  they  do  not),  and  are  therefore  responsible  civilly  to  those  customers 
to  whom  they  sell  such  victuals,  for  any  special  or  particular  injury  by  the  breach  of 
the  law  which  they  thereby  commit.  That  they,  the  common  dealers,  not  all  persons, 
are  liable  criminally  for  selling  corrupt  victuals,  is  clear ;  for  Lord  Coke  says,  in 
4  Inst.  261  : — "This  court  of  the  leet  may  inquire  of  corrupt  victual,  as  a  common 
nuisance,  whereof  some  have  doubted,  both  for  that  it  is  omitted  in  the  statute  of  the 
leet,  and  of  the  weak  authority  of  the  book  of  the  9  Hen.  6,  where  Martyn  saith  that 
it  is  ordained  that  none  should  sell  corrupt  victual.  And  Cottismore  held  the  opinion 
that  it  is  actio  popularis,  whereupon  it  is  collected  that  the  conusance  thereof  belongeth 
to  the  leet;  and  Martyn  and  Xeal,  (11  Hen.  4),  agreeing  with  him,  said  truly;  for, 
by  the  statute  of  51  Hen.  3,  Stat,  pillor',  et  tumbrel',  et  assiss'  panis  et  cervis',  and  by 
the  statute  made  in  the  reign  of  Edw.  1,  intituled  Stat,  de  [655]  pistoribus  et 
brasiatoribus,  et  aliis  vitellariis,  it  is  ordained  that  none  shall  sell  corrupt  victuals." 

The  statute  51  Hen.  3,  of  the  Pillory  and  Tumbril,  and  Assize  of  Bread  and  Ale, 
applies  only  to  vintners,  brewers,  butchers,  and  cooks.  Amongst  other  thing.s,  inquiry 
is  to  be  made  of  the  vintners'  names,  and  how  they  sell  a  gallon  of  wine,  or  if  any 
corrupted  wine  be  in  the  town,  or  such  is  not  wholesome  for  man's  body ;  and  if  any 
butcher  sell  contagious  flesh,  or  that  died  of  the  murrain,  or  cooks  that  see  the 
unwholesome  flesh,  &c.  Lord  Coke  goes  on  to  say,  that  Britton,  who  wrote  after  the 
statute  51  Hen.  3,  and  following  the  same,  saith,  "Puis  .soit  inquise  de  ceux  queux 
achatent  per  un  manner  de  measure,  et  vendent  per  meinder  measure  faux,  et  ceux 
sont  punis  come  vendors  des  vines,  et  auxi  ceux  que  serront  atteint  de  faux  aunes,  et 
faux  poys,  et  auxi  les  macegrieves  (macellarii,  butchers), (a)  et  les  gents  que  de  usage 
vendent  a  trespassants  (passengers)  mauvaise  vians  corrumpus  et  wacrus,  et  autrement 
perillous  a  la  saunty  de  home,  encountre  le  forme  de  nous  statutes." 

This  view  of  the  case  explains  what  is  said  in  the  Year  Book,  9  Hen.  6,  53,  that 
"  the  warranty  is  not  to  the  purpose ;  for  it  is  ordained  that  none  shall  sell  corrupt 

(o)  Macellarii,  rather  sellers  of  meat  in  shambles ;  but  "  macegriefs,"  by  Termes  de 
la  Ley,  means  those  who  sell  wittingly  stolen  meat. 
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victuals;"  and  what  is  said  by  Tanfield,  C.  B.,  and  Altham,  B.,  Cro.  Jac.  197,  "that 
if  a  man  sells  corrupt  victuals,  without  warranty,  an  action  lies,  because  it  is  against 
the  commonwealth:"  and  also  explains  the  note  of  Lord  Hale,  in  Ist  Fitzherbert's 
Natura  Brevium,  94,  that  there  is  diversity  between  selling  corrupt  wines  as  merchandise; 
for  there  an  action  on  the  case  does  not  lie  without  warranty  ;  otherwise,  if  it  be  for  a 
taveiner  or  victualler,  if  it  prejudice  anv. 

The  defendant  in  this  case  was  not  dealing  in  the  way  of  a  common  trade,  and  was 
not  punishable  in  the  leet  [656]  for  what  he  did.  He  merely  transferred  his  bargain 
to  the  plaintiff.  He  falls  within  the  reason  of  the  former  part  of  Lord  Hale's  dis- 
tinction ;  and  there  being  no  evidence  of  a  warranty,  or  of  any  fraud,  he  is  not  liable. 
The  plaintiff  ought,  therefore,  to  have  been  nonsuited  at  the  trial,  and  this  rule  must 
be  made  absolute. 

Rule  absolute. 


Doe  d.  Knight  v.  Chaffey  and  Another.  April  28,  1847.— In  1786  a  testatrix 
devised  her  real  estate  to  her  brother-in-law  T.  K.  and  sister  A.  K.  his  wife,  for 
their  lives ;  and  from  and  after  their  deceases,  to  her  nephew  J.  G-.  K.,  son  of  the 
said  T.  and  A.  K.,  in  fee  ;  but  in  case  the  said  J.  G.  K.  should  not  survive  the 
said  T.  and  A.  K.,  and  should  die  without  an  heir  lawfully  begotten,  then  and  in 
such  case  the  testatrix  devised  the  same  to  the  next  heir  of  the  said  i .  and  A.  K., 
their  heirs  and  assigns  for  ever.— The  said  J.  G.  K.,  mentioned  in  the  will,  died 
in  his  parents'  lifetime,  an  infant.  After  his  death,  another  son  of  T.  and  A.  K. 
was  born,  who  was  called  by  the  same  names.  A.  K.  died  in  1795.  The  second 
J.  G.  K.  married  and  had  issue  a  son,  J.  K.,  and  died  in  1823.  T.  K.  died  in 
1842. — Held,  that  the  "next  heir,"  in  the  will,  was  to  be  construed  to  mean  the 
person  who  should  till  the  character  of  true  heir  of  T.  and  A.  K. ;  that,  therefore, 
the  executory  devise  over  took  effect  only  on  the  death  of  T.  K.,  the  surviving 
devisee  for  life,  and  the  estate  then  vested  in  J.  K-,  who  then  filled  the  character 
of  heir  of  T.  and  A.  K. 

[S.  C.  17  L.J.  Ex.  154.] 

This  was  an  ejectment,  brought  on  the  demise  of  John  Knight,  dated  10th  July, 
1822,  to  recover  "one  undivided  moiety,  or  half  part,  of  and  in"  a  farm  and  lands  in 
the  parish  of  Martock,  in  the  county  of  Somerset.  At  the  trial  of  the  cause,  before 
Piatt,  B.,  at  the  Summer  Assizes  for  that  county,  1845,  a  verdict  was  found  for  the 
plaintiff",  subject  to  the  opinion  of  the  Court  on  a  case  which  stated  in  substance  as 
follows ; — 

The  lessor  of  the  plaintiff  claims  to  be  entitled  under  the  will  of  Elizabeth  Goodden, 
hereinafter  set  out. 

By  indentures  of  lease  and  release,  bearing  date  the  15th  and  16th  days  of  May, 
1758,  the  release  being  made  between  Edward  Damer  and  Mary  his  wife  of  the  first 
part,  Richard  Maddock  of  the  second  part,  Thomas  Goodden  and  Ann  Damer,  spinster, 
daughter  of  the  said  Edward  Damer,  of  the  third  part,  and  Edward  Patten  and 
Jonathan  Warre,  of  the  fourth  part,  certain  tenements  and  lands  (including  the 
entiretj'  of  the  lands,  one  undivided  moiety  [657]  whereof  is  sought  to  be  recovered 
in  this  action)  were  limited,  after  the  solemnization  of  a  then  intended  marriage,  which 
afterwards  took  effect,  between  the  said  Thomas  Goodden  and  Ann  Damer,  to  the 
following  uses,  that  is  to  say  :  To  the  use  of  the  said  Thomas  Goodden,  for  his  life, 
without  impeachment  of  waste  ;  remainder  to  the  use  of  the  said  Edward  Patten  and 
Jonathan  Warre,  and  their  heirs,  during  the  life  of  the  said  Thomas  Goodden,  in  trust 
to  support  the  contingent  uses  therein  limited  ;  remainder  to  the  use  of  such  child  or 
children  of  the  body  of  the  said  Thomas  (ioodden,  on  the  boily  of  tiie  said  Ann  to  be 
begotten,  his,  her,  and  their  heirs,  in  such  shares  and  proportions,  and  for  such  estates 
and  interest.',  and  charged  with  the  payment  of  such  sum  or  sums  of  money  to  any 
other  the  child  or  children  of  the  said  then  intended  m.irriagc,  and  in  such  manner  as 
the  said  Thomas  Goodden  and  Ann  his  intended  wife,  or  the  survivor  of  them,  should 
by  any  deed  or  deeds  in  writing,  or  by  his  or  her  last  will  and  testament  in  writing, 
under  the  hands  and  seals  of  the  survivor  of  them,  attested  by  two  or  more  credible 
witnesses,  give,  grant,  limit,  direct,  or  appoint ;  and  in  rlefault  of  such  gift,  grant, 

Ex.  Div.  IX.— 43* 
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limitation,  direction,  or  appointment,  and  subject  thereto,  to  various  uses  which  did 
not  take  efl'ect. 

The  said  Thomas  Goodden  and  Ann  Damer  were  married  on  the  20th  day  of 
August,  1758.  Thomas  Goodden  died  befoie  his  wife,  on  tlie  \2th  day  of  October, 
1779.  There  was  issue  of  Thomas  Goodden  and  Ann  Damer  five  children.  Of  these 
children  there  were  two  only,  viz.  Ann  and  Elizabeth,  who  became  material  to  the 
title:  Ann  was  born  on  the  7th  of  September,  1762,  was  mari'ied  to  Thomas  Knight 
on  the  25th  of  November,  1783,  and  died  9th  January,  1796  ;  Elizabeth  was  born  on 
the  27th  of  February,  1764,  and  died  unmarried  on  the  2ith  of  February,  1787. 

The  said  Ann  Goodden  (formerly  Ann  Damer),  after  [658]  the  death  of  Thomas 
Goodden,  her  husband,  by  an  indenture  of  appointment,  bearing  date  the  8th  of 
March,  1784,  and  made  between  the  said  Ann  Goodden  of  the  one  part,  and  the  said 
Thomas  Knight  and  Ann  his  wife  (foi-merly  the  said  Ann  Goodden,  spinster),  and 
the  said  Elizabeth  Goodden,  of  the  othei'  part,  in  pursuance  of  the  power  vested  in 
her  by  the  hereinbefore-mentioned  indentures,  duly  limited  and  appointed  the  lands 
and  tenements  included  in  those  indentures,  from  and  after  the  death  of  the  said  Ann 
Goodden,  to  the  use  of  the  said  Ann  Knight  and  Elizabeth  Goodden,  in  fee,  as  tenants 
in  common. 

The  said  Elizabeth  Goodden  died  liefore  her  mother,  on  the  24th  of  February,  1787, 
seised,  by  virtue  of  the  before  mentioned  appointment,  of  the  reversion  in  fee,  expectant 
on  the  death  of  her  mother,  of  and  in  one  undivided  moiety  of  the  said  tenements  and 
lands  mentioned  in  the  above-mentioned  indentures.  The  said  Elizabeth  Goodden, 
being  so  seised,  made  a  will,  dated  the  11th  of  December,  1786,  under  which  the  lessor 
of  the  plaintiff  now  claims  title.  The  material  parts  of  this  will,  which  was  duly 
executed  and  attested  to  pass  real  estate,  were  as  follows : — 

"  This  is  the  last  will  and  testament  of  me,  Elizabeth  Goodden,  of  Bower  Hinton, 
in  the  parish  of  Martock,  in  the  county  of  Somerset,  spinster.  I  give  and  devise  all 
and  singular  the  messuages,  tenements,  lands,  and  hereditaments,  which  I  am  seised 
of  or  entitled  unto,  either  in  possession  or  reversion,  remainder  or  expectancy,  situate, 
lying,  and  being  within  the  parish  of  Martock  aforesaid,  or  elsewhere,  in  the  said 
county  of  Somerset,  unto  my  brother-in-law,  and  sister  Ann  Knight,  his  wife,  of  Bower 
Hinton  aforesaid,  yeoman,  for  and  during  the  term  of  their  natiual  lives  ;  and  from 
and  after  their  deceases,  I  give  and  devise  the  same  unto  my  nephew,  John  Goodden 
Knight,  son  of  my  said  brother-in-law  and  sister  Ann  Knight,  his  heirs  and  assigns, 
for  ever :  But  in  case  the  said  John  Goodden  [659]  Knight  should  not  survive  my 
said  brother-in-law  and  sister,  Thomas  and  Ann  Knight,  and  should  die  without  an 
heir  lawfully  begotten,  then  and  in  such  case  I  give  and  devise  the  same  to  the  next 
heir  of  the  said  Thomas  and  Ann  Knight,  my  brother-in-law  and  sister  as  aforesaid, 
their  heirs  and  assigus,  for  ever.  I  also  give  and  bequeath  unto  my  said  brother-in-law 
and  sister  Ann  Knight,  all  such  lands  in  Martock  aforesaid  as  I  am  entitled  unto  for 
any  term  or  number  of  j'cars,  to  hold  unto  my  said  brother-in-law  and  sister  Ann 
Knight,  and  their  assigns,  for  and  during  the  term  of  their  natural  lives  ;  and  from 
and  after  their  deceases,  I  give  and  bequeath  the  same  unto  their  said  son  John  Goodden 
Knight,  his  executors,  admiuistrators,  and  assigns,  and  his  heirs  lawfully  begotten.  And 
as  and  for  and  concei'ning  all  and  other  my  personal  estate  whatsoever,  I  give  and 
bequeath  the  same  unto  my  said  biother-in-law  and  my  sister  Ann  Knight,  his  wife 
aforesaid,  whom  I  hereby  make  and  appoint  sole  executor  and  executrix  of  this  my 
last  will  and  testament." 

The  said  Ann  Goodden,  the  mother  of  the  testatrix,  died  in  January,  1796. 
John  Goodden  Knight,  mentioned  in  the  said  will,  died  shortly  after  the  testatrix, 
viz.  in  June,  1787,  without  issue;  in  fact,  he  was  then  a  child  not  a  year  old. 
Soon  after  the  death  of  this  son,  another  son  of  the  said  Thomas  and  Ann  Knight 
was  born,  who  was  also  called  John  Goodden.  This  last  John  Goodden  Knight 
was  born  in  November,  1787  ;  on  the  third  of  November,  1811,  he  married  Mary 
Welch;  he  died  in  June  1823.  The  les.sor  of  the  plaintiff'  is  the  eldest  son  of  the 
marriage  of  the  said  last-mentioned  John  Goodden  Knight  and  Mary  his  wife. 

The  said  Thomas  Knight,  and  Ann  his  wife,  are  both  dead.  The  said  Ann  the 
wife  died  in  December,  1795,  and  the  said  Thomas  Knight  died  in  June,  1842. 

The  case  then  set  forth  indentures  of  lease  and  release  of  [660]  the  1st  and  2nd 
July,  1814,  whereby  Thomas  Knight  and  the  last-mentioned  John  Goodden  Knight, 
the  latter  being  stated  therein  to  be  entitled  to  the  reversion  in  fee  of  the  undivided 
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moiety  of  the  lands  in  question,  under  the  will  of  Elizabeth  Goodden,  as  surviving 
son  and  heir-at-law  of  Ann  Knight,  conveyed  the  undivided  moiety  in  fee  to  parties 
under  whom  the  defendants  claimed  title. 

The  case  also  stated  various  proceedings  under  an  act  of  the  59  Geo.  3,  for  inclos- 
ing lands  within  the  parishes  of  Martock  and  Muehelney,  in  the  county  of  Somerset, 
which  on  behalf  of  the  defendants  it  was  contended  had  the  eflect  of  a  partition  and 
exchange,  whereby  the  parties  entitled  to  the  entirety  of  the  lands  of  Elizabeth 
Goodden  would,  after  the  award  made  under  the  act,  be  entitled  to  the  entirety  of 
the  lands  awarded,  and  not  to  an  undivided  moiety,  and  consequently  that,  even  if 
the  lessor  of  the  plaintiff  had  a  good  title  under  the  will  of  Elizabeth  Goodden,  such 
title  would  not  support  the  demise  in  this  ejectment.  Upon  this  part  of  the  case  no 
report  is  called  for. 

The  lessor  of  the  plaintiff  claims  to  be  entitled  to  the  undivided  moiety  sought  to 
be  recovered  in  this  action,  under  the  said  will  of  the  said  Elizabeth  Goodden,  not- 
withstiinding  the  said  indentures  of  the  1st  and  2nd  July,  1814,  and  notwithstanding 
the  said  proceedings  under  the  inclosure  act.  The  defendants  contend,  that  the  lessor 
of  the  plaintiff  is  not  entitled  to  recover  under  the  said  will,  and  that,  even  if  he 
shews  any  title  under  the  said  will,  he  cannot,  upon  the  facts  disclosed  in  the  case, 
maintain  an  action  in  the  present  form,  for  the  undivided  moiety  of  the  said  premises. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  recover,  the  verdict 
entered  foi'  him  is  to  stand,  otherwise  the  verdict  is  to  be  entered  for  the  defendants. 

The  case  was  argued  on  the  2-3th  and  27th  of  January  last,  by 

[661]  Humphry,  for  the  plaintiff.  The  lessor  of  the  plaintiff  contends,  that  under 
the  devise  of  the  undivided  moiety  in  question,  contained  in  the  will  of  Elizabeth 
Goodden,  Thomas  and  Ann  Knight  took  a  joint  estate  tail,  with  a  remainder  in  fee 
to  the  first  John  Goodden  Knight,  in  case  he  survived  them  :  or  else  that  the  lessor 
of  the  plaintiff  is  entitled  under  the  executory  devise  over,  as  the  next  heir  of  Thomas 
and  Ann  Knight.  If  it  were  not  for  the  introduction  of  the  words  "  their  heirs  and 
assigns,"  in  the  executory  devise,  there  would  be  no  doubt  in  the  case.  The  question 
is,  whether  the  words  "  next  heir  "  are  words  of  limitation,  enlarging  the  estate, 
or  words  of  purchase,  conferring  the  interest  on  the  person  who  should  first  answer 
that  description.  Now  in  the  construction  of  wills  the  Court  will  give  effect,  if 
possible,  to  the  intention  of  the  testator,  and  there  may  be  in  a  will  an  intendment 
made  which  could  not  be  in  the  case  of  a  deed.  And  it  is  submitted  that  in  this  case 
the  words  "next  heir  of  Thomas  and  Ann  Knight,"  there  being  no  subsequent  words 
of  limitation,  created  an  estate  tail  in  them,  with  an  executory  devise  over  in  fee  in 
failure  of  their  issue.  In  Xanfan  v.  Le(/h  (7  Taunt.  85),  a  devise  to  A.  as  soon  as  he 
should  attain  twenty-one,  and  to  his  heirs  lawfully  begotten  for  ever,  was  held  to  give 
A.  an  estate  tail.  So,  in  Burlei/'s  case  (cited  1  Ventr.  230),  the  devise  was  "  to  A.  for  life, 
remainder  to  the  next  heir  male,  then  to  remain  ;  "  and  it  was  an  adjudged  estate  tail  in 
A.  In  King  v.  MeUiwj  (1  Kep.  66),  where  the  testator,  having  four  sons,  devised  the 
land  to  his  son  B.  for  life,  and  after  his  decease  to  the  issue  of  his  body  lawfully 
begotten  on  a  second  wife,  and  for  want  of  such  issue  to  J.  M.,  in  fee  Lord  Hale  held 
this  to  be  an  estate  tail  in  B.  ;  and  cited  Bijidil's  caxe  (1  Ventr.  225),  where  a  devise 
to  A.,  and  if  he  dies  not  having  a  son,  then  to  remain  to  the  heirs  of  the  testator,  was 
held  an  estate  tail  [662]  in  A.,  the  word  "  son  "  being  taken  to  be  nomem  collectivum. 
On  the  other  hand,  in  Arclter's  case  (cited  1  Ventr.  231),  the  limitation  was  to  A.  for 
life,  and  after,  to  the  next  heir  male  of  A.  and  to  the  heirs  of  the  body  of  such  next 
heir  male  ;  and  b\'  reason  of  the  superadded  words  of  limitation,  the  devise  to  the 
heir  was  a  remainder  to  him  by  purchase.  But  in  a  will  an  "heir  male,"  or  "heir 
lawfully  begotten,'  is  by  intendment  tiiken  to  be  an  heir  male,  or  lawfully  begotten 
of  the  body  of  the  party,  and  so  to  create  an  estate  tail.  Here,  also,  the  "  next  heir 
of  Thomas  and  Aim  Knight"  must  be  the  heir  of  both  husband  and  wife,  and  there- 
fore must  be  the  issue  of  their  bodies  :  Eoe  v.  Quartlei/  (1  T.  K.  63U).  The  testator 
seems  to  have  entertained  a  preference  for  her  nephew,  and  the  descendants  of  her 
nephew;  but  she  requires  that  the  nephew  shall  survive  his  parents,  the  tenants  for 
life,  and  leave  issue,  otherwise  that  the  estate  shall  go  to  the  next  heir  of  the  parents. 
How  is  it  consistent  with  this  general  intention,  that  the  words  "  next  heir"  should, 
as  must  be  contended  for  the  defendants,  be  words  of  purchase  'I  whereas,  if  an 
estate  tail  vested  in  the  parents  on  their  death,  failing  John  Goudden  Knight,  the 
estate  tail  goes  in  a  course  of  succession  through  every  issue  of  their  body. 
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A  second  view  of  the  eonstruction  of  this  will  is,  that,  even  if  the  woi'ds  "  next 
heir  "  be  words  of  purchase,  the  plaintiff  answers  the  description  of  such  next  heir. 
The  word  "  next  "  or  "  nearest "  makes  no  difference  in  the  legal  interpretation  of  the 
word  "  heir."  Heir  does  not  mean  "son  "  or  "child,"  unless  such  be  the  clear  mean- 
ing of  the  testator.  Here  the  manifest  intention  of  the  testator  was,  that  the  survivdr- 
ship  of  the  object  of  the  devise  should  be  essential  to  the  character  of  devisee.  If  he 
took  an  estate  tail,  and  died  during  the  life  of  his  parents,  that  estate  would  determine  : 
Brmimsuonl  v.  Edwarch  (2  Ves.  sen.  243).  The  de-[663j-fendant's  case  here  is,  that 
"next  heir"  are  words  of  purchase.  But  if  so,  the  words,  being  technical,  are  to  be 
construed  technically,  unless  there  be  a  violent  necessity  to  the  contrary  :  Jarman  on 
Wills,  vol.  2,  pp.  1-12.  Now  by  the  words  "next  heir"  survivorship  is  implied;  the 
person  who  answers  the  description  must  always  be  the  eldest  surviving  child,  or  his 
representative.  On  this  part  of  the  case  he  cited  Archer's  case,  Willis  v.  Hiscox  (4  Myl. 
&  C.  197),  Attwney-General  v.  Mar/in  (2  Phillips,  64),  Jessanv.  Doe  (2  Bligh,  1),  Jarman 
on  Wills,  vol.  2,  p.  232.  [The  learned  counsel  then  proceeded  to  argue  on  the  effect 
of  the  proceedings  under  the  inclosure  act.] 

Malins,  for  the  defendants.  The  construction  of  this  will  is  clear.  The  estate  is 
given  to  Thomas  and  Ann  Knight  for  life,  and  to  their  infant  son  John  Goodden 
Knight  and  his  heirs  for  ever.  This  expressly  gives  him  the  fee-simple.  Then  in 
what  event  is  that  fee  taken  awa\^  *?  It  is  in  the  event  of  his  not  surviving  his  parents, 
and  leaving  an  heir  lawfully  begotten.  Nanfan  v.  Legh  shews  that  this  means  a  lineal 
heir.  Then  comes  the  clause,  the  effect  of  which  is  the  question  for  the  Court,  namely, 
the  gift  over  to  "  the  next  heir  of  Thomas  and  Ann  Knight,  their  heirs  and  assigns, 
for  ever."  The  estate  in  fee  is  to  go  over  when  the  two  circumstances  concur,  of  John 
Goodden  Knight  not  surviving  his  parents,  and  not  leaving  lineal  issue.  These 
circumstances  did  concur  ;  thei-efore  the  gift  over  took  effect,  and  by  way  of  executory 
devise:  Fdls  v.  Brown  (Cro.  Jac.  590;  Palm.  137;  Godb.  282),  Boe  d.  Barnefield  v. 
Wetton  (2  Bos.  &  P.  324).  The  estate  in  the  first  taker  being  a  fee,  with  an  executory 
devise  over  in  case  of  "a  compound  event,  that  is  inconsistent  with  an  estate  tail : 
Toovey  v.  Bassett  (10  East,  4G0),  Fwgmoiiun  [664]  v.  Hohjday  (3  Burr.  1618).  Then 
to  whom  did  the  estate  go  over  'I  After  the  death  of  John  Goodden  Knight  without 
issue  in  his  parents'  lifetime,  it  went  to  their  next  heirs  and  assigns  for  ever.  The 
testatrix  clearly  meant,  by  "  next  heir,"  "  heir  apparent,"  in  its  ordinary  sense. 
Having  given  the  estate  to  the  only  living  child  of  her  sister  and  brother-in-law,  then, 
if  that  child  should  die  in  their  lifetime  without  leaving  issue,  she  gives  it  to  the 
person  who  should  next  sustain  that  character  of  heir  apparent.  "Next  heir"  in 
truth  means  next  child,  or  at  all  events  next  son, — the  person  who  would  next  be 
heir,  if  the  parents  were  dead.  There  are  many  cases  of  such  a  construction  in  the 
case  of  wills.  [He  cited  James  v.  llichardsoii  (T.  Jones,  99  ;  1  Ventr.  334  ;  2  Lev.  232), 
Burchett  v.  Durdani  (2  Ventr.  311  ;  Carth.  154),  Beaulieu  v.  Earl  of  Cardigan  (Ambl. 
533),  Darhisun  d.  Long  v.  Beaumont  {\  P.  Wms.  229),  Goodright  v.  JFhile  (2  W.  Bla.  1010), 
Came  v.  lioach  (7  Bing.  226),  Chambers  v.  Taylor  (2  Myl.  &  Cr.  376),  Wright  v.  Craven 
(5  B.  &  C.  366),  Fearne,  Cont.  Rem.  210,  Jarman  on  Wills,  vol.  2,  p.  13.]  The  case 
of  Boe  V.  Q'uartlty,  cited  on  the  other  side,  also  supports  the  same  construction.  Now 
the  lessor  of  the  plaintiff  is  not  the  "  next  heir  "  in  this  sense  ;  he  is  the  grandson  of 
the  tenants  for  life,  and  the  first  person  answering  the  description  of  heir  on  the  death 
of  the  survivor  of  them,  but  he  is  not  the  heir  contemplated  by  the  testatrix. 

The  case  was,  at  this  stage,  adjourned  until  the  next  paper-day  (Jan.  29) ;  and 
then,  upon  its  being  called  on, 

Parke,  B.,  said, — We  are  all  agreed  as  to  that  part  of  the  case  which  relates  to 
the  construction  of  the  will,  namely,  that  the  "next  heir"  means  the  person  who 
should  fill  the  character  of  true  heir  of  Thomas  and  Ann  Knight ;  and  [665]  therefore 
that  the  executory  devise  over  took  efl^ect  only  on  the  death  of  Thomas  Knight,  the 
surviving  devisee  for  life,  when  the  estate  vested  in  the  lessor  of  the  plaintift',  who 
then  filled  the  character  of  heir  of  Thomas  and  Ann  Knight.  With  respect  to  the 
rest  of  the  case,  it  is  very  desirable  that  it  should  be  inquired  into  out  of  Court. 

The  case  accordingly  stood  ovei'  for  that  purpose,  but  no  agreement  having  been 
come  to  between  the  parties,  the  argument  for  the  defendants  now  proceeded  as  to  the 
other  part  of  the  case,  and  the  Court  gave 

Judgment  for  the  plaintiflF. 
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Taylor,  Administratrix  of  Barbara  Taylor,  Deceased  v.  Steele.  April  21,  1847.— 
In  an  action  for  money  lent,  &c.,  the  following  document  was  tendered  in 
evidence  :— "Berwick,  16th  March,  1841.  £170.  Received  from  Mrs.  B.  Taylor 
the  sum  of  £170  for  value  received,  for  which  I  promise  to  pay  her  at  the  rate 
of  £o  per  cent,  from  the  above  date.  A.  N.  Steele  "  :— Held,  not  to  require  a 
stamp,  either  as  a  receipt,  a  promissory  note,  or  an  agreement  of  the  value  of  £20. 

[S.  C.  16  L.  J.  Ex.  177  ;  11  Jur.  806.] 

Assumpsit  for  money  lent,  interest,  and  money  due  on  an  account  stated. 

Pleas,  non  assumpsit,  and  the  Statute  of  Limitations. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Northumberiaufl  assizes,  it  appeared 
that  the  action  was  brought  by  the  plaintifias  administratrix  of  Barbara  Taylor,  to 
recover  £170  for  money  lent  "by  Barbara  Taylor  to  the  defendant,  with  interest 
thereon.  On  behalf  of  the  plaintiH'  a  witness  was  called,  who  stated,  that  in  July 
18.39  he  went  to  the  defendant's  house  ;  the  sheriff's  officers  were  in  possession  of  the 
defendant's  goods.  The  defendant  wished  witness  to  lend  him  some  money  ;  witness 
said  he  could  not.  He  saw  the  defendant  again  in  the  evening,  when  he  said  his 
sister  (the  deceased)  had  advanced  him  the  money:  it  was  between  £1.")0  and  £180. 
The  plaintiff  tendered  in  evidence  the  following  document,  stamped  with  a  2s.  receipt 
stamp  : — 

"£170.  [666]  "Berwick,  16th  March,  1841. 

"Received  from  Mrs.  Barbara  Taylor  the  sum  of  £170,  for  value  received,  for 
which  I  promise  to  pay  her  at  the  rate  of  £5  per  cent,  from  the  above  date. 

"  A.  N.  Steele," 

On  the  part  of  the  defendant,  it  was  objected  that  the  above  document  was 
inadmissible  in  evidence  for  want  of  a  stamp,  since  it  was  either  a  receipt,  a  promissory 
note,  or  an  agreement,  in  neither  of  which  cases  it  was  properly  stamped.  The  learned 
judge  overruled  the  objection,  and  the  plaintiff'  had  a  verdict,  leave  being  reserved 
for  the  defendant  to  move  to  enter  a  verdict  for  him. 

Manisty  now  moved  accordingly.  If  this  document  was  a  receipt,  it  should  have 
borne  a  2s.  6d.  stamp,  but  it  cannot  be  a  receipt,  as  it  was  not  given  at  the  time  the 
money  was  lent.  It  is  submitted  that  it  is  a  promissory  note.  No  particular  form  of 
words  is  necessary  to  constitute  a  promissory  note.  In  (hccnv.  Darks  (4  B.  &  C.  23.'5), 
an  instrument  in  the  following  form— "  Received  of  A.  B.  £100,  which  I  promise  to 
pay  on  demand,  with  lawful  interest,"  was  held  a  promissory  note.  So,  where  the 
instrument  was  thus — "John  Mason,  14th  February,  1836,  Ijorrowed  of  Mary  Ann 
Mason,  his  sister,  the  sum  of  £14  in  cash,  as  per  loan,  in  promise  of  payment  of  which 
I  am  truly  thankful  for,  and  shall  never  be  forgotten  by  me.  John  Mason,  your 
aff"eclionate  hi-other.  £14."  Mk  v.  Mnmn  (7  i)owl.  P.  C.  598).  So,  also,  where 
the  instrument  was  in  the  following  form  :—"  August  25,  1837.  Memorandum  that 
S.  B.  Payne  had  51.  5s.  for  one  month,  of  my  mother  and  Shrivell,  from  this  date,  to 
be  paid  by  me  to  her,  B.  Payne."  Shrhvll  v.  I'ayve  (8  Dowl.  P.  C.  441).  [I'arkc,  B. 
The  more  recent  cases  [667]  say  that  implication  is  not  enough,  but  there  must  bo 
a  positive  engagement  to  pay.]  If  the  present  document  be  not  a  promissory  note, 
it  is  an  agreement  of  the  value  of  £20,  and  should  have  been  stamped  accordingly. 
The  case  of  MelamUe  v.  Tcasdale  (13  M.  &  W.  216)  will  perhaps  be  relied  on  as  an 
authority  to  the  contrary.  There  the  document  was  thus: — "1839,  Novemljer  11, 
I.  O.  U.  forty-five  pounds,  thirteen  shillings,  which  I  borrowed  of  Mrs.  Melanotte, 
and  to  pay  her  five  per  cent,  till  paid,  U.  Teasdale,"  and  that  was  held  not  to  rei|uire 
a  stamp.  That  case,  however,  is  distinguishable  from  the  present,  for  there  the 
agreement  was  not  necessarily  of  the  value  of  £20  ;  here  the  sum  claimed  as  interest 
exceeds  £20.  In  Shepherd  v  irhcMe  (8  C.  it  P.  534),  Lord  Abingcr  ruled  that  an 
agreement  to  indemnify  a  sheriff',  who  had  levied  on  goods  worth  £14,  required 
a  stamp,  as  there  was  nothing  to  limit  it  to  any  sum  under  £20.  [Parke,  B.  That 
case  is  overruled  by  C'nx  v.  Bade//  ((i  M.  &  ii.  195).  Alderson,  B.  I  do  not  under- 
stand the  principal  of  Shejihcrd  v.  IVIichk.  If  that  case  be  law,  the  verdict  of  a  jiuy 
might  make  a  stamp  necessary  when  it  was  not  necessary  before.  How  can  the 
necessity  for  a  stamp  be  regulated  by  the  possible  event  of  the  cause?     It  must  ap[)eai- 
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that  the  agreement  was  of  the  value  of  £20  at  the  time  it  was  made,  otherwise  it 
would  be  in  the  plaintiff's  power,  by  limiting  his  claim,  to  make  a  document  receivable 
in  evidence  when  it  was  in  fact  inadmissible.]  Cox  v.  Baihy  is  at  variance  with 
Wrigley  v.  Smith  (5  B.  &  Adol.  1117).  [Parke,  B.  In  that  case  the  party  was  liable 
to  pay  the  whole  debt,  which  exceeded  £20.] 

Pollock,  C.  B.  There  ought  to  be  no  rule.  The  instrument  in  question  is  not 
a  receipt,  for  it  was  not  given  at  the  time  the  money  was  lent.  It  was  proved  that 
a  sum  [668]  between  £150  and  £180  was  lent  in  the  year  1839,  and  the  document 
signed  in  18-tl  shews  it  to  have  been  £170.  This  is  not  a  promissory  note,  for  there 
is  no  promise  to  pay  the  piincipal  sum,  but  only  interest  upon  it.  Then,  with  respect 
to  its  being  an  agreement,  the  party  does  not  agree  to  pay  interest  to  the  amount  of 
£20.  The  case  of  MdanoUe  v.  Teasdale  is  decisive  on  that  point.  It  was  urged,  that 
it  might  by  subsequent  events  become  of  the  value  of  £20  ;  but  even  in  that  case,  I 
doubt  very  much  whether  it  would  require  a  stamp.  But  in  truth  this  agreement 
is  not  used  for  the  purpose  of  enforcing  payment  of  the  money,  but  for  the  collateral 
purpose  of  shewing  the  rate  of  interest,  and  we  are  relieved  from  all  difSciilty  by  the 
statute  9  Geo.  4,  c.  14,  using  the  word  "acknowledgment"  as  well  as  promise.  This 
document,  being  an  "acknowledgment,"  from  which  the  law  implies  a  promise  to  pay, 
is  sufficient  to  take  the  case  out  of  the  statute,  and  does  not  require  a  stamp. 

Parke,  B.  I  am  of  the  same  opinion.  This  document  is  not  a  receipt,  because 
it  was  not  given  at  the  time  the  money  was  lent.  It  is  not  a  promissory  note,  because 
it  contains  no  promise  to  pay  the  principal,  but  only  the  interest.  Besides,  a  promis- 
sory note  cannot  be  made  for  payment  of  an  indefinite  sum.  I  agree  that  an  actual 
promise  is  not  necessary,  if  there  are  words  in  the  instrument  from  which  a  promise 
to  pay  can  be  collected.  Then,  as  to  its  being  an  agreement,  it  is  not  of  the  value 
of  £20.  According  to  the  more  recent  decisions,  it  must  appear  on  the  face  of  the 
instrument,  or  with  reference  to  the  subject  matter  be  capable  of  being  ascertained, 
that  the  agreement  was  of  the  value  of  £20  at  the  time  it  was  entered  into.  Applying 
that  rule  to  the  present  case,  it  is  impossible  to  say  that  this  instrument  was  an  agree- 
ment of  the  value  of  £20  at  the  time  it  was  signed,  for  the  interest  might  never  have 
amounted  to  £20.  It  is  clearly  an  acknowledgment  in  [669]  writing  of  a  pre-existing 
debt,  and  an  agreement  to  pay  interest  on  it,  from  which  we  may  infer  a  promise 
sufficient  to  take  the  case  out  of  the  statute. 

Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Eule  refused. 

Christie  and  Another,  Assignees  of  Yeld  and  Dawes,  Bankrupts  v.  Bell  and 
Another,  Public  Officers,  &c.  April  21,  1847. — In  an  action  by  the  assignees 
of  a  bankrupt  against  the  public  officers  of  a  banking  company,  to  recover  money 
alleged  to  have  been  I'eceived  from  the  bankrupts  in  the  year  1840,  the  Court, 
in  order  to  save  the  Statute  of  Limitations,  allowed  the  writ  of  summons  to  be 
amended,  by  stating  the  character  of  the  plaintifls  and  defendants. 

[S.  C.  4  D.  &  L.  690  ;  16  L.  J.  Ex.  179.] 

This  was  an  action  by  the  assignees  of  bankrupts,  to  recover  from  "  The  National 
and  Provincial  Bank  of  England  Banking  Company"  the  sum  of  £2250,  alleged  to 
have  been  received  under  an  execution,  levied  by  them  on  the  bankrupts  in  the  year 
1840.  The  writ  of  summons  was  directed  to  "Robert  Bell  and  Edward  Stewart," 
and  required  them  (in  the  usual  form)  to  enter  an  appearance  at  the  suit  of  "James 
Christie  and  Joseph  Adnit  the  younger,  in  an  action  on  promises"  (not  stating  the 
character  of  either  plaintiffs  or  defendants).  A  declaration  was  delivered,  in  which 
the  plaintiffs  described  themselves  as  the  assignees  of  Yeld  and  Dawes,  bankrupts; 
and  the  defendants  were  therein  described  as  two  of  the  registered  public  officers  of 
"The  National  and  Provincial  Bank  of  England  Banking  Company."  This  declaration 
was  set  aside  by  Alderson,  B.,  at  chambers,  on  the  ground  that  it  was  not  conformable 
to  the  process.  A  summons  was  then  taken  out  to  amend  the  wi'it ;  and  Parke,  B., 
on  the  ground  that  the  debt  would  be  otherwise  barred  by  the  Statute  of  Limitations, 
ordered  that  the  plaintiffs  should  be  at  liberty  to  amend  the  writ  of  summons, 
subsequent  proceedings,  appearance,  &c.,  by  stating  therein  the  character  in  which 
the  plaintifls  sue,  and  in  which  the  defendants  are  sued,  on  payment  of  costs. 
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[670]  The  Attorney-General  now  moved  to  set  aside  the  order  of  Parke,  B.  The 
cases  in  which  the  Courts  have  allowed  amcnduieiits  of  this  nature  are  either  where 
the  process  has  not  been  served,  or  where  it  is  mcrel}'  sought  to  alter  the  description 
of  the  plaintifl's.  This  is  an  attempt  to  extend  the  practice  to  the  case  of  defendants. 
It  appears  by  attidavit  that  the  money  sought  to  be  recovered  was  received  by  the 
banking  company  in  the  year  1840,  and  has  been  more  than  five  years  ago  distributed 
among  the  persons  who  were  shareholders  of  the  bank  in  18i0.  It  also  appears  that 
the  company  is  a  fluctuating  body,  and  that  the  present  shareholders  consist  of  a 
number  of  peisons  who  were  not  shareholders  in  18-tO.  The  7  Geo.  4,  c.  46,  s.  9, 
enables  banking  co-partnerships  to  sue  and  be  sued  in  the  name  of  their  public  officers ; 
and  bv  the  13th  section,  execution  upon  any  judgment  obtained  against  the  public 
officer  may  be  issued  against  any  member  for  the  time  being  of  the  co-partnership. 
The  eflfect  of  this  amendment,  therefore,  is  to  render  the  present  members  lialjle, 
though  they  never  had  the  money,  whilst  those  persons  who  actually  received  it,  and 
have  ceased  to  be  shareholders,  are  free  from  responsibility.  Before  the  Uniformity 
of  Process  Act  amendments  were  frequently  allowed  ;  after  that  act  passed,  the  process 
was  supposed  to  be  statutable  process,  and  not  amendable.  [Parke,  B.  After  the 
passing  of  the  Uniformity  of  Process  Act,  the  judges  met  for  the  purpose  of  consider- 
ing whether  they  would  in  future  amend  writs,  as  attornies  frequently  mistook  the 
forms  of  action.  The  majority  of  the  judges  thought  that  they  could  not  exercise 
the  same  power  of  amendment  as  formerly.  But,  as  stated  by  my  brother  Alderson 
in  Cuherwell  v.  Nugee  (15  M.  &  W.  .560 ;  4  Dowl.  &  L.  .32),  "that  resolution  was  found 
to  be  productive  of  great  evil  in  cases  where  the  action  would  otherwise  be  barred  by 
the  statute.  We  therefore  thought  it  right  to  retrace  our  steps,  and  in  [671]  such 
case  to  allow  an  amendment."  If  the  penalty  be  merel_v  the  loss  sustained  by  the 
necessity  of  issuing  a  new  writ,  we  determined  not  to  assist  the  party  ;  but  if  the 
penalty  be  the  loss  of  the  entire  debt,  we  thought  ourselves  bound  to  help  him.] 
There  is  a  difference  between  the  practice  of  this  Couit  and  that  of  the  Court  of  Queen's 
Bench.  In  lioherls  v.  Bate  (6  Ad.  &  E.  783)  Pattesoii,  J.,  says,  "  In  Lahin  v.  IFaison 
(2  C.  &  M.  685;  4  Tyrw.  839)  the  Court  of  Exchequer  did  allow  the  amendment; 
but  with  all  respect  for  that  Court,  I  cannot  see  why  the  amendment  should  be 
permitted  for  the  purpose  of  saving  the  Statute  of  Limitations,  more  than  on  any 
other  account.  In  one  report  of  the  last  cited  case  my  brother  Parke  is  represented 
to  have  said,  that  the  judges  have  resolved  not  to  allow  an  amendment  of  this  kind 
in  future,  except  where  by  refusal  the  party  would  be  deprived  of  his  action.  I  think 
this  has  been  misunderstood.  There  was  some  discussion  how  far  writs  of  summons 
should  be  amended  in  future  ;  but  as  to  adding  the  name  of  a  party,  I  disclaim  having 
sanctioned  it,  and  have  no  doubt  this  is  a  mistake  in  the  report.  I  would  not  so 
extend  our  autliority."  [Parke,  B.  That  statement  of  my  brother  Patteson  is 
perfectly  correct;  we  never  meant  to  say  that  we  would  amend  by  adding  the  name 
of  a  defendant.  This  point  is  settled  hy  Brown  v.  Fuller/on  (13  M.  &  W.  556  ;  2  Dowl. 
&  L.  251).]  The  amendment  in  effect  changes  the  defendants,  for  the  service  has 
been  upon  them  in  their  private  capacity,  and  not  as  public  officer,  which  latter  service 
would  require  them  to  communicate  the  proceedings  to  the  directors. 

Pollock,  C.  B.  I  consider  the  point  as  settled :  if  it  were  open,  I  am  not  sure 
that  1  should  not  think  an  amendment  of  process  for  the  purpose  of  saving  the 
Statute  of  ]>imitations  the  last  thing  we  ought  to  allow.  At  [672]  the  same  time 
I  own  that,  in  order  to  compel  parties  to  be  regular,  it  may  be  right  to  fine  them  in 
costs  if  they  make  a  mistake,  but  that  is  very  diti'erent  from  exacting  as  a  penally  the 
forfeiture  of  the  whole  debt,  which  may  amount  to  a  large  sum  of  money. 

Alder.son,  B.  It  is  perfectly  clear,  that  before  my  brother  Parke  allowed  the 
amendment,  he  must  have  been  satisfied  that  the  service  was  on  these  defetidants,  not 
in  their  private  capacity,  but  as  public  officers,  and  was  so  understoo<I  by  all  parties. 
Then  the  only  error  was  in  the  description  of  the  parties.  Where  is  the  injury  in 
putting  in  the  writ  the  words  "  public  officers,"  when  everybody  understood  that  the 
defendants  were  sued  as  public  officers  ? 

Paiikk,  B.,  and  Kor.FE,  B.,  concurred. 

Rule  refused. 
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Baker  /■.  Hunter.  April  23,  1847. — A  cause,  and  all  matters  in  difference  between 
the  parties,  were  referred  to  arbitration  by  order  of  Nisi  Prius,  which  contained 
a  clause  enabling  the  Court,  in  case  the  award  should  be  disputed,  to  remit  the 
matters  referred  to  the  re-determination  of  the  arbitrator.  The  attornies  on  each 
side,  considering  the  award  defective,  agreed  that  it  should  be  amended  ;  and 
subsequently  a  judge's  order  was  drawn  up  by  consent,  whereby  it  was  ordered 
that  the  matters  arbitrated  upon  should  be  referred  back  to  the  arbitrator,  to 
make  such  alterations  as  he  should  think  fit.  The  arbitrator  altered  the  award, 
and  re-delivered,  it,  without  giving  notice  to  the  parties  of  his  intention  so  to  do, 
and  the  amended  award  did  not  recite  the  judge's  order  : — Held,  that  as  neither 
party  I'equested  the  arbitrator  to  hear  fresh  evidence,  he  was  not  bound  to  give 
them  notice.     Also,  that  such  amended  award  need  not  recite  the  judge's  order. 

[S.  C.  4  D.  &  L.  696  ;  16  L.  J.  Ex.  20.3.] 

This  cause,  and  all  matters  in  diff'erence  between  the  parties,  were  referred  to 
arbitration  by  order  of  Nisi  Prius.  The  submission  contained  a  stipulation,  "  that,  in 
the  event  of  either  of  the  parties  di.sputing  the  validity  of  the  award,  or  of  moving  the 
Court  to  set  the  same  or  anj^  part  thereof  aside,  the  Court  should  have  power,  at  any 
time,  to  remit  the  matters  thereby  referred,  or  any  or  either  of  them,  to  the  re- 
consideration and  re-determination  of  the  arbitrator."  [673]  Aftei'  the  award  was 
delivered,  the  attornies  on  each  side  thought  that  there  was  an  inconsistent  finding  on 
the  face  of  the  award  ;  and  thereupon  they  went  to  the  arbitrator,  and  in  his  presence 
agreed,  verbally,  that  the  award  should  be  considered  as  not  delivered,  and  that  the 
arbitrator  should  amend  it.  Subsequently  a  judge's  order  was  drawn  up  by  consent, 
whereby  it  was  ordered  that  the  "  matters  arbitrated  upon  herein  should  be  referred 
back  to  the  arbitrator  to  make  such  corrections  or  alterations  as  he  should  think  fit" 
The  arbitrator  altered  his  award,  and  re-delivered  it  within  three  days  from  the  date 
of  the  judge's  order,  without  giving  notice  to  the  parties  of  his  intention  so  to  do,  or 
receiving  anj'  fresh  evidence.  It  did  not  appear  that  the  arbitrator  was  requested  by 
either  party  to  receive  fresh  evidence,  or  hear  further  arguments.  The  award  did  not 
recite  the  judge's  order  for  the  alteration. 

Gurney  now  moved  for  a  rule  to  set  aside  the  award.  First,  the  arbitrator  ought 
not  to  have  altered  his  award  without  giving  notice  to  the  parties,  so  that  they  might 
have  an  opportunity  of  giving  fresh  evidence.  It  is  true  that,  in  Hmvett  v.  Clement 
(1  C.  B.  728),  the  Court  of  Common  Pleas  decided,  that  where  an  award  is  sent  back 
to  an  arbitrator  to  be  amended,  he  is  not  bound  to  give  the  parties  notice  to  attend 
him  thereon  ;  but  in  that  case  the  arbitrator  was  only  enabled  to  correct  a  paiticular 
mistake,  and  the  alteration  required  to  be  made  was  specifically  pointed  out ; 
consequently  the  attendance  of  the  parties  befoi'e  the  arbitrator  was  wholly  unneces- 
sary. Here  "the  matters  arbitrated  upon  "have  been  sent  back  ;  the  effect  of  which 
is  to  open  the  whole  case.  Nickalls  v.  Warren  (6  Q.  B.  615)  expressly  decides,  that 
where  an  order  of  reference  contains  a  clause  empowering  the  Court,  if  the  award  be 
disputed,  to  remit  [674]  the  matters  for  the  reconsideration  of  the  ai-l)itrator,  and  the 
case  is  so  lemitted,  the  arbitrator  must  hear  fresh  evidence,  if  tendered,  as  in  the 
original  reference.  Under  this  order  the  arbitrator  might  have  decided  difl'erently 
upon  any  one  of  the  issue ;  it  was,  therefore,  his  duty  to  give  notice  to  the  parties,  in 
order  that  they  might  tender  fresh  evidence  if  they  thought  fit.  [Parke,  B.  It  does 
not  appear  that  the  parties  intimated  to  the  arbitrator  that  they  wished  to  give  fresh 
evidence.  Pollock,  C.  B.  The  plaintiff' complains  that  he  was  not  allowed  to  exercise 
a  right ;  but  it  does  not  appear  that  he  had  any  right  to  exercise.]  Secondly,  the 
award  is  bad,  inasmuch  as  it  does  not  recite  that  the  alteration  was  made  under  the 
authority  of  the  judge's  order.  In  Christie  v.  Hamlet  (2  M.  &  P.  316),  a  case  was 
referred  to  arbitration  by  a  judge's  order ;  but  the  award  recited  that  the  cause  was 
referred  by  order  of  Nisi  Prius ;  and  the  Court  seemed  to  think  it  a  nullity. 
[Parke,  B.  That  ca.se  only  decided  that,  possibly,  the  Court  would  not  grant  an 
attachment  to  enforce  the  performance  of  such  an  award.  An  arbitrator  need  not 
recite  his  authority,  and  if  he  misrecites  it,  it  is  immaterial.] 

Per  Curiam. (/')     There  will  be  no  rule. 

Eule  refused. 

(/*)  Pollock,  C.  B.,  Parke,  B.,  Eolfe,  B.,  and  Piatt,  B, 
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[675]  Evans  v.  Upsher.  April  28,  1847. ^U.,  a  cop3'holfl  tenant  of  the  manor  of 
S.,  was  owner  of  sixteen  separate  tenements,  holden  by  sixteen  separate  copies 
of  eourt-rol],  and  sixteen  separate  j'early  quit  rents.  He  was  admitted  to  the 
above  tenements  at  five  different  times,  and  by  five  different  titles.  An  inclosuro 
act  passed  directing  commissioners  to  allot  the  waste  lands  in  S.  among  the 
owners  thcieof,  in  piopoition  to  their  lights  and  interests  in  the  same.  The  act 
also  directed  that  the  allotted  lands  should  be  held  b}'  the  allottees  under  the 
same  tenures,  lents,  customs,  and  services  as  the  lands  in  respect  of  which  they 
were  allotted  would  have  been  in  case  the  act  had  not  been  passed  ;  and  that, 
where  the  lands  were  held  under  different  titles,  or  for  different  estates,  the 
commissioners  should  distinguish  the  lands  held  for  each  of  such  estates  and 
titles,  and  set  out  the  allotments  accordingly.  The  commissioners  allotted  to  U., 
in  respect  of  his  sixteen  copyhold  tenements,  five  pieces  of  land,  amounting  in 
the  whole  to  forty-nine  acres,  but  did  not  distinguish  in  respect  of  which  of  the 
sixteen  tenements,  or  of  what  particular  estates,  the  five  pieces  were  allotted. 
U.  afterwards  surrendered  to  the  defendant  the  fifth  allotment,  and  the  defendant 
was  duly  admitted  to  the  same.  Before  the  inclosure  act  passed,  when  any 
person  was  admitted  in  severalty  to  a  part  of  a  copyhold  tenement,  the  steward 
of  the  manor  was  entitled,  upon  such  admission,  to  the  same  amount  of  fees  as 
if  such  person  had  been  admitted  to  the  whole  of  such  tenement.  In  an  action 
by  the  steward  to  recover  sixteen  fees  in  respect  of  the  defendant's  admission  to 
the  fifth  allotment : — Hold,  that  such  allotment  must  be  considered  as  an  allot- 
ment of  a  portion  of  each  of  the  sixteen  former  tenements,  and  that,  therefore, 
the  steward  was  entitled  to  recover  sixteen  fees. 

[S.  C.  16  L.  J.  Ex.  185.] 

Debt  to  recover  the  sura  of  71.  Os  8d.,  for  fees  due  from  the  defendant  to  the 
plaintiff,  as  steward  of  the  manor  of  Sutton,  in  the  Isle  of  Elv.  Plea,  pavment  into 
Court  of  21.  ;5s.  8d. 

At  the  trial,  before  Parke,  B.,  at  the  Spring  Assizes  for  the  county  of  Cambridge, 
1846,  a  verdict  was  found  for  the  plaintiff,  41.  1.5s.  debt,  subject  to  the  opinion  of  the 
Court  upon  the  following  case  : — 

The  plaintifi'  is  steward  of  the  manor  of  Sutton,  of  which  the  dean  and  chapter  of 
Ely  are  the  lords,  and  the  defendant  is  a  copyholder  of  the  same  manor.  Before  and 
at  the  date  of  the  inclosure  act  hereinafter  mentioned,  and  of  the  award  of  the  com- 
missioners under  it,  Thomas  F.  Upsher,  a  copyhold  tenant  of  the  manor,  was  owner 
of  and  stood  on  the  cop}'  of  court  rolls  admitted  to  sixteen  separate  tenements,  holden 
by  sixteen  separate  and  distinct  copies  of  court-roll,  and  sixteen  separate  and  distinct 
yearly  quit  rent.s  He  was  admitted  to  the  ;ibove  tenements  at  five  difl'eient  times, 
and  by  five  distinct  titles.  The  sixteen  tenements  were,  before  the  inclosure,  situated 
in  the  open  uninclosed  fields  in  the  parish  of  Sutton,  and  which  were  afterwards 
inclosed  under  tlie  said  act  of  Parliament.  T.  F.  Upsher  was  also  entitled  to  cci  tain 
copyhold  rights  of  common  and  of  sheep-walk,  appurtenant  to  the  sixteen  tene-[676]- 
raents.  The  act  of  Parliament  for  inclosing  the  parish  of  Sutton  ])assed  in  1838. 
The  commissioners  made  their  award  in  June,  1840,  and  allotted  to  T.  F.  Upsher,  in 
respect  of  his  sixteen  copyhold  tenements  and  his  right  of  common,  &c.,  five  pieces 
of  land,  amounting  in  the  whole  to  49  acres,  3  roods,  18  perches.  The  commi.ssioners 
did  not,  under  the  C8th  section  of  the  act  of  Parliament,  distinguish  in  respect  of 
which  of  the  said  sixteen  tenements,  or  of  what  particular  estates,  the  five  pieces  were 
allotted.  In  Januar}'  1843,  T.  F.  Upsher  surrendered  to  the  defendant  the  fifth 
allotment,  and  in  April  1843  the  defendant  was  duly  admitted  to  the  same.  The 
sum  of  71.  Os  8d.  is  claimed  by  the  plaintiff  in  respect  of  the  defendant's  admission  to 
the  fifth  piece  of  land.  The  lords  of  the  manor  of  Sutton  were,  by  the  custom  of  the 
manor,  upon  every  admission  to  every  copyhold  tenement  holden  by  a  sep.irate  and 
distinct  copy  of  court-roll,  entitled  to  a  fine  certain,  namely,  the  amount  of  one  year's 
quit-ient  upon  such  tenement ;  and  where  several  copyhold  tenement.s  p.isscd  l)j'  one 
admission,  the  lords  were  entitled  to  one  3'ear's  quit-rent  u])oii  all  liie  sejiarale  c()[)j'hold 
tenements  which  passed  by  such  descent  and  admi.ssion.  Before  tiie  inclosure  act 
was  passed,  when  several  copyhold  tenements,  holden  hy  separate  and  distinct  copies 
of  court-roll,  passed,  the  steward  of  the  manor  was  entitled  to  receive,  in  adilition  to 
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the  other  fees,  as  many  sums  of  4s.  4d.  each  for  himself,  and  as  many  shillings  for  the 
clerk,  and  as  many  shillings  for  the  cryer,  as  there  were  separate  copyhold  tenements. 
And  in  cases  where  any  person  is  admitted  in  severalty  to  a  part  of  a  copyhold 
tenement,  holden  of  the  said  manor  by  one  copy  of  court-roll,  the  steward  is  entitled, 
upon  such  admission,  to  the  same  amount  of  fees  as  if  such  person  was  admitted  to 
the  whole  of  such  tenement.  The  plaintiff  therefore  contends,  that,  upon  the  admis- 
sion of  the  said  defendant  to  the  fifth  piece  of  land  allotted  to  the  said  T.  F.  Upsher, 
he  is  entitled  to  fees  as  upon  an  admission  to  six-[677]-teen  separate  and  distinct 
copyhold  tenements,  as  if  the  said  inclosnre  act  had  not  passed,  and  as  if  the  defendant 
had  been  in  fact  admitted  to  the  whole  of  the  said  sixteen  copyhold  tenements  above 
deseiibed,  or  to  some  part  of  each  of  such  sixteen  tenements ;  and  accordingly  the 
sum  of  71.  Os.  Sd.  is  calculated  upon  that  principle  as  follows : — 

Presenting  Surrender     ..... 

Admission  Fees,  to  16  copies,  at  4s.  4d.  each     . 

Clerk's  Fees,  16  copies.  Is.  each 

Cryer's  Fees,  16  copies.  Is.  each 

Respiting  Fealty  ..... 

Stamps  and  Parchment ..... 


If  the  plaintiff  was  entitled  to  charge  fees  upon  the  defendant's  admission  as  upon 
an  admission  to  sixteen  separate  and  distinct  copyhold  tenements,  it  was  agreed  that 
71.  Os.  8d.  was  a  reasonable  sum  for  such  fees. 

If  the  plaintiff  was  entitled  only  to  charge  fees  upon  the  defendant's  admission  as 
upon  an  admission  to  one  copyhold  tenement  only,  it  was  agreed  that  the  sum  paid 
into  Court,  21.  5s.  8d.,  was  a  reasonable  sum  for  such  last-mentioned  fees. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said  plaintiff  was 
entitled  to  charge  and  recover  fees  for  and  upon  the  defendant's  said  admission  under 
the  said  surrender,  as  upon  an  admission  to  sixteen  separate  and  distinct  copyhold 
tenements,  or  only  to  one  single  copyhold  tenement. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  charge  and 
recover  fees  upon  the  defendant's  admission  as  upon  an  admission  to  sixteen  separate 
and  distinct  copyhold  tenements,  then  the  verdict  was  to  be  [678]  entered  for  the 
plaintiff  for  41.  15s.  debt,  and  Is.  damages  ;  but  if  the  Court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  charge  and  recover  fees  upon  the  said  admission  of  the 
defendant,  as  upon  an  admission  to  one  copyhold  tenement  only,  then  a  verdict  for 
the  defendant  was  to  be  entered. 

Martin  (Worlledge  with  ,him)  for  the  plaintiff.  The  question  is,  whether  the 
steward  of  the  manor  of  Sutton  is  entitled  to  receive  sixteen  fees  in  re.spect  of  the 
surrender  to  the  defendant  of  the  fifth  allotment,  containing  five  acres,  or  whether  he 
is  entitled  to  receive  one  fee  only.  It  is  submitted  that  he  is  entitled  to  sixteen  fees. 
In  Scriven  on  Copyholds,  pt.  1,  c.  9  (p.  392,  ed.  1846),  the  subject  of  a  steward's 
right  to  fees  is  full}'  discussed,  and  it  appears  that  those  fees,  like  the  lord's  fine  on 
admittance,  are  established  bj^  custom.  In  Attree  v.  Scutt  (6  East,  476)  the  question 
was,  whether,  if  two  persons  hold  a  copyhold  as  tenants  in  common,  and  the  one 
surrender  his  moiety  to  the  other  who  is  admitted,  the  latter  shall  hold  the  land,  in 
respect  of  the  lord  and  the  steward,  for  the  purpose  of  fines  and  fees  on  admittance, 
as  one  tenement  or  two  ;  and  it  was  held  that,  the  estate  or  interest  in  the  land 
having  been  once  divided  in  severalty  continued  several,  notwithstanding  the  same 
were  afterwards  united  in  one  person.  Although  that  decision  was  spoken  of  with 
disapprobation  by  the  Court,  in  delivering  judgment  in  Garland  v.  JehfU  (2  Bing.  302), 
yet  the  present  question  is  not  affected  by  the  latter  case.     The  56th  section  {d)  of  the 

{d)  Enacts  :  "  That  when  any  proprietor  of  lands  which  shall  be  divided,  allotted, 
inclosed,  or  exchanged,  or  any  person  to  whom  any  allotment  is  made  by  virtue  of 
this  act,  shall  hold  such  lands,  or  the  lands  in  respect  of  which  such  allotment  is  made, 
under  different  titles,  or  for  different  estates,  the  said  commissioners  shall  ascertain 
and  distinguish  the  lands  held  for  each  of  such  estates,  arid  under  each  of  such  titles 
respectively,  and  shall  accordingly  in  their  award  set  out  and  distinguish  distinct  and 
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act  for  in-[679]closing  lands  in  the  parish  of  Sutton  (1  Vict.  c.  ii.),  directs  that  where 
lands  in  respect  of  which  allotments  are  made  are  held  under  dillcrent  titles,  or  for 
different  estates,  the  commissioners  shall  distinguish  the  lands  held  for  each  of  such 
estates,  and  under  each  of  such  titles,  and  shall  in  their  award  set  out  and  distinguish 
distinct  and  several  allotments  for  such  respective  lands.  If  in  the  present  case  those 
directions  of  the  legislature  had  been  obej'ed,  the  forty-nine  acres  allotted  to  the 
defendant  would  have  been  iipportinned  to  the  several  tenements,  and  on  their  con- 
veyance a  fee  would  have  been  clearly  payable  to  the  steward  in  respect  of  each.  The 
allotment  of  the  five  acres  must  be  considered  as  made  in  respect  of  a  portion  of  each 
of  the  si.xteen  tenements.  It  is  true  that  a  stewaixl  of  a  manor  is  not  entitled  to 
several  fees  upon  the  admission  of  a  person  to  several  distinct  copyholds,  unless  there 
be  a  custom  to  that  ett'ect ;  and  where  no  such  custom  exists,  he  can  only  lecover 
upon  a  quantum  meruit :  Evere-tt  v.  Glyn  (2  Marsh.  84  ;  6  Taunt.  425) ;  Searle  v.  Mar.<h 
(cited  in  Everest  v.  Glyn).  Here,  however,  there  is  a  custom  to  charge  in  respect  of 
each  separate  tenement.  In  Sugden's  Vendors  and  Purchasers,  it  is  said  (vol.  2,  4.33, 
c.  15,  11th  ed.),  "Where  an  allotment  is  made  generally  in  respect  of  all  the  tenant's 
lands,  it  is  necessary  to  [680]  make  out  a  title  to  them  all."  The  title,  therefore,  to 
the  most  minute  portion  of  the  land  allotted  depends  upon  the  title  to  the  estate  in 
respect  of  which  the  allotment  is  made.  These  fees  are  a  compensation  to  the  steward 
for  making  the  title  to  each  tenement  complete.  It  would  be  strange  to  hold  that 
the  lord  is  entitled  to  sixteen  fines,  and  the  steward  to  one  fee  only.  Such  a  doctrine 
would  be  contrary  not  only  to  justice,  but  to  the  express  provisions  of  the  act  of 
Parliament.  By  the  55th  section  («)  of  that  act,  all  lands  allotted  shall  be  held  under 
"the  same  tenure,  rents,  customs,  and  services  as  the  lands  in  respect  of  which  such 
lands  are  allotted  would  have  been  held  in  case  that  act  had  not  passed."  Here  there 
was  a  customary  payment  of  a  fine  to  the  lord,  and  of  a  fee  to  the  steward,  upon  the 
alienation  of  every  tenement.  Besides,  the  office  of  steward  is  entailable  under  the 
statute  de  donis  coiiditionalibus.  West.  2,  13  Edw.  1  (2  Bla.  Com.  113;  Co.  Lit.  18  b., 
19  a.),  and  the  right  of  the  lord  to  appoint  to  an  [681]  entailable  office  is  a  "custom  " 
within  the  meaning  of  the  55th  section  of  the  inclosure  act.  The  Court  will  put  such 
a  construction  upon  that  act  as  will  carry  into  effect  the  intention  of  the  legislature, 
which  was  to  bring  waste  lands  into  cultivation,  at  the  same  time  preserving  the  rights 

several  allotments  for  such  respective  lands ;  and  they  the  said  commissioners  are 
hereby  empowered  to  ap[)ortion  any  drainage-taxes  payable  for  the  current  year,  in 
which  possession  may  be  delivered  of  any  allotments  made  by  them  under  this  act, 
between  the  owners  of  the  land  so  allotted  and  the  persons  to  whom  such  allotments 
shall  lie  made,  in  such  manner  as  they  may  deem  just ;  and  the  sums  of  money  to  bo 
paid  by  such  parties  respectively,  and  also  any  arrears  of  taxes  due  in  respect  of  such 
lands  at  the  time  fixed  for  delivering  possession  of  the  allotments  by  the  said  com- 
missioners, shall  and  may  be  levied  and  raised  by  the  said  commissioners  from  the 
parties  or  persons  deemed  by  them  liable  to  pay  the  same,  in  like  manner  as  the 
charges  of  carrying  this  act  into  execution,  and  shall  be  paid  over  to  the  parties  or 
persons  deemed  b}'  them  entitled  to  receive  the  same." 

(a)  Enacts  :  "  That,  subject  to  the  power  of  enfranchisement  hereinbefore  contained, 
all  such  lands  as  shall  be  allotted  by  virtue  of  this  act,  shall  bo  held  by  the  person  to 
whom  they  arc  allotted  under  the  same  tenures,  rents,  customs,  and  services  as  the 
lands  in  respect  of  which  such  lands  are  allotted  would  have  been  held  in  case  this  act 
had  not  been  passed ;  and  the  lands  allotted  in  respect  of  freeholds  shall  he  deemed 
freehold,  and  the  lands  allotted  m  respect  of  copyhold  or  customary  lands  shall  in 
like  manner  be  deemed  copyhold  or  customaiy  lands,  and  shall  be  held  of  the  lords  of 
the  manor,  under  the  same  rents,  and  by  the  same  customs  and  services  as  the  copy- 
hold or  customary  lands,  in  respect  of  which  they  may  be  allotted,  were  or  ought  to 
have  been  held,  and  shall  pass  by  the  like  surrenders,  assurances,  and  documents  as 
the  copyhold  or  customary  lands,  in  respect  whereof  such  allotment  shall  be  made, 
now  do ;  and  the  lands  .allotted  in  respect  of  leasehold  lands  shall  in  like  manner  be 
deemed  leasehold,  and  shall  be  held  under  the  same  rents  and  covenants  as  the  lands 
in  i-espcct  of  which  they  may  be  allotted  were  held,  and  the  remainflcr  or  reversion 
thereof  shall  be  and  rcmaiTi  vested  in  the  same  lessors  respectively  as  the  remainder 
or  reversion  of  such  other  lands  was  vested  before  the  passing  of  this  act,  any  law  or 
usage  to  the  contrary  notwithstanding." 
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of  parties  under  any  existing  custom.  In  contemplation  of  law  the  defendant  is  in 
possession  of  a  portion  of  each  of  those  sixteen  tenements,  and  ought  therefore  to  pay 
sixteen  fees. 

Cowling  (Bircham  with  him)  for  the  defendant.  The  plaintiff'  is  not  entitled  to 
sixteen  fees  ;  if  that  were  so,  he  would  be  entitled  to  sixteen  fees  upon  each  of  the 
allotments.  As  a  general  rule,  a  steward  of  a  manor  is  only  entitled  to  fees  in  respect 
of  services  performed,  and  unless  there  be  a  custom  he  must  sue  upon  a  quantum 
meruit.  Everest  v.  Glyn  (2  Marsh.  84  ;  6  Taunt.  425)  is  a  distinct  authority  to  that 
eflfect  In  the  present  case  the  steward's  claim  is  founded  on  custom,  but  whatever 
usage  existed  prior  to  the  act  of  Parliament,  it  cannot  apply  now.  The  steward  is 
never  once  mentioned  in  the  act ;  indeed  such  an  ottice  need  not  necessarily  exist,  as 
the  loid  might  himself  perform  the  duties  of  steward.  It  is  obvious  that  the  legis- 
lature never  intended  to  reserve  the  rights  of  the  steward,  for  by  the  53rd  section  (6) 
the  [682]  owners  of  copyhold  lands  are  empowered  to  enfranchise  them,  and  to 
extinguish  quit-rents  and  other  rights  of  the  lords  on  compensation  made  to  them,  but 
there  is  no  provision  for  compensation  to  the  steward.  If  this  land  had  been  enfran- 
chised under  that  section,  the  steward's  right  to  fees  would  have  been  altogether 
destroyed.  The  general  saving  clause  (s.  79)  has  no  bearing  on  the  question,  for  it 
only  relates  to  rights  "  of,  in,  to,  or  out  of  "  the  land  authorised  to  be  allotted.  The 
object  of  the  legislature  was  to  enable  the  owners  of  scattered  portions  of  waste  land 
more  effectually  to  cultivate  them,  by  uniting  them  in  one  allotment.  The  first  section 
recites  (amongst  other  things),  that,  "whereas  the  said  open  fields,  and  commonable 
and  lammas  lands,  or  some  parts  thereof,  are  dispersed  in  small  pai'cels,  and  the  pro- 
perties of  the  several  owners  thereof  are  much  intermixed,  and  the  said  fields  and 
lands,  and  also  the  said  waste  lands  and  grounds,  are  in  their  present  state  incapable 
of  much  improvement,  and  it  would  therefore  be  of  great  advantage  to  the  persons 
entitled  to  or  interested  in  the  said  fields,  commonable  or  lammas  land,  &c.,  if  the  same 
were  divided  and  allotted  into  and  amongst  them,  according  to  their  respective  rights 
and  interest  therein,"  &c.  The  commissioners  are  first  to  set  out  a  piece  of  land  not 
exceeding  three  acres,  for  the  recreation  of  the  poor  :  sect.  39.  By  the  40th  section, 
allotments  are  to  be  made  to  the  lords  of  the  manor  as  compensation  for  their  right 
of  soil.  Then,  by  the  41st  section, (a)  the  commissioners  are  to  allot  [683]  the  residue 
of  the  waste  lands  amongst  the  owners,  in  such  shares  as  the  commissioners  shall 
deteimine  to  be  an  equitable  compensation  for  their  interest  in  such  lands.  The  42nd 
section  lequires  the  several  allotments  to  be  inclosed,  ditched,  and  fenced,  so  that  each 
allotment  is  made  one  entire  tenement.  The  56th  section  empowers  the  commissioners 
to  give  an  owner  of  lands  one  tenement  in  lieu  of  many,  where  all  are  held  for  the 

(h)  Enacts:  "That  it  shall  be  lawful  for  the  owners  of  any  lands  of  copyhold  or' 
customary  tenure,  within  and  parcel  of  the  said  manor  of  Sutton,  whether  such 
owners  shall  be  corporations  or  tenants  in  fee  simple,  or  in  fee  tail,  general  or  special, 
or  for  life  ;  and  for  the  guardians,  husbands,  committees,  or  attornies  of,  or  acting  for 
any  such  owners  as  aforesaid,  who  shall  happen  to  be  respectively  infants,  femes 
covert,  lunatics,  or  under  anv  other  legal  disability,  or  who  shall  be  beyond  the  seas, 
or  otherwise  disabled  to  act  for  themselves,  and  for  trustees  or  feoffees  for  charitable 
or  other  uses,  to  contract  and  agree  with  the  lords  for  the  time  being  of  the  said 
manor,  for  the  absolute  and  perpetual  enfranchisement  of  all  or  any  of  such  copyholds 
or  customary  lands,  and  all  allotments  in  respect  thereof,  and  for  the  extinguishment 
of  the  quit-rents,  and  all  other  rights  of  the  lords,  in,  over,  and  upon  the  same  for  a 
compensation,  either  in  money  or  land,  as  in  any  such  contract  shall  be  specified  and 
declared." 

(a)  Enacts :  "  That  the  said  commissioners  shall  apportion,  divide,  set  out,  and 
allot  the  residue  and  remainder  of  the  several  open  fields,  commonable,  lammas  and 
waste  lands  and  grounds,  and  all  other  the  uninclosed  lands  within  the  said  parish  of 
Sutton,  (other  than  and  except  a  certain  tract  or  parcel  of  land  called  Middlemoor), 
unto  and  amongst  the  several  owners  and  proprietors  thereof,  and  persons  and 
corporations  who  shall  be  entitled  to  any  estate,  right,  or  interest  therein,  in  such 
quantities,  shares,  proportions,  and  situations  as  the  said  commissioners  shall  adjudge 
and  determine  to  be  proportionate  to  the  value  of,  and  a  just  equitable  compensation 
and  satisfaction  for,  their  several  and  respective  rights,  property,  and  interest  in  the 
said  fields,  lands,  and  grounds." 
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same  estate  and  under  the  same  title  ;  and  it  is  submitted  that  it  is  the  duty  of  the 
commissioners  so  to  do.  Then  if  the  commissioners  were  authorised  to  award  one  or 
five  tenements  at  their  option,  there  is  an  end  of  the  steward's  right.  If  the  title  to 
any  part  of  the  sixteen  tenements  was  bad,  the  allotment  made  in  lieu  thereof  could 
not  be  recovered  by  ejectment,  but  the  only  course  would  be  to  apply  for  a  feigned 
issue  under  the  ISth  section.  Even  conceding  that  the  commissioners  ought  to  have 
ascertained  and  distinguished  the  several  tenures  under  which  the  lands  were  holden, 
and  the  several  rents  and  tines  to  which  they  were  subject,  the  plaintiil'  should  have 
required  them  to  do  so  under  the  provisions  of  the  68th  section. (a)  Hollowaij  v. 
[684]  Ik'rki'lfi/  (6  B.  &  C.  2)  is  an  authority  to  shew,  that,  where  a  copyhold  tenement 
holden  by  heriot  custom  becomes  the  property  of  several  as  tenants  in  common,  the 
lord  is  entitled  to  a  heriot  from  each  of  them,  but  if  the  several  portions  are  reunited 
in  one  person,  one  heriot  only  is  payable. 

Martin  replied. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  The 
Inclosure  Act  certainly  contemplates  the  case  of  the  commissioners  being  called  upon 
to  award  in  respect  of  each  title,  and  it  gives  to  the  proprietors  of  land,  or  the  parties 
interested,  authority  to  call  upon  the  commissioners  so  to  do.  That  has  not  been 
done  in  the  present  case,  and  the  result  of  the  award  is,  that  an  allotment  has  been 
made  in  respect  of  each  of  these  si.xteen  tenements,  but  it  does  not  appear  on  the  face 
of  the  award  how  much  land  is  allotted  in  respect  of  each.  However,  in  point  of  law, 
a  certain  portion  of  the  allotment  must  be  considered  as  forming  part  of  each  of  the 
sixteen  tenements,  and  to  be  held  on  the  same  tenure  as  those  tenements.  So  that,  if 
any  person  who  had  been  under  disability,  arising  [685]  from  coverture,  infancy,  or 
the  like,  which  would  prevent  the  Statute  of  Limitations  from  operating,  should  claim 
title  to  one  of  these  sixteen  tenements,  he  would  have  a  right  to  claim  in  addition 
some  portion  of  this  allotment,  although  in  the  award  it  is  allotted  in  one  entire  piece. 
The  consequence  is,  that,  in  reality,  the  person  conveying  this  allotment  has  conveyed 
a  portion  of  the  sixteen  tenements,  and  the  steward  is  therefore  entitled  to  claim 
sixteen  fees  in  respect  of  this  fifth  allotment.  However  hard  it  may  be,  that  is  a 
matter  which  should  have  been  provided  for  when  the  question  was  before  the 
legislature ;  we  are  bound  to  deal  with  the  case  as  we  find  it. 

Pauke,  B.  I  am  of  the  same  opinion.  The  question  submitted  to  us  is,  whether 
the  plaintitr  is  entitled  to  fees,  upon  the  defendant's  admission  to  the  fifth  allotment, 
as  upon  an  admission  to  sixteen  separate  copyhold  tenements,  or  to  one  tenement 
only.  In  the  foimer  case  it  is  agreed  that  the  sum  charged  is  a  reasonable  compen- 
sation. It  is  stated  as  part  of  the  custom,  that  "  in  cases  where  any  person  is  admitted 
in  severalty  to  a  part  of  a  copyhold  tenement,  holden  of  the  said  manor  by  one  copy 

(a)  Enacts  :  "  That  if  from  want  of  information  or  other  cause,  the  said  commis- 
sioners shall  have  omitted  to  distinguish  in  their  award  the  several  tenures  under 
which  any  of  the  said  lands  are  or  shall  be  holden,  or  the  several  rents,  payments, 
lines,  customs,  and  services  to  which  the  same  arc  or  shall  be  subject,  or  the  diflerent 
estates  or  titles  for  or  under  which  the  same  are  or  shall  be  held,  or  to  set  out  and 
award  several  and  distinct  allotments  as  is  hereby  required ;  it  shall  be  lawful  for  the 
said  commissioners,  at  any  time  within  twelve  calendar  months  after  the  date  and 
execution  of  their  award,  upon  re(iuest  in  writing  to  them  made  by  any  proprietor  of 
any  such  allotment  or  lands,  or  other  persou  interested  therein,  or  his  agent,  to  do  all 
such  acts  as  shall  be  necessary  for  supplying  such  omission,  and  for  that  purpose  to 
examine  witnesses,  and  proceed  as  if  their  award  had  not  been  made,  and  by  any  deed 
or  instrument  under  their  hands  and  seals  to  distinguish  and  set  out  the  allotments 
and  lands  held  by  dilierent  tenures,  and  the  several  rents,  payments,  fines,  customs, 
and  services,  to  which  the  same  respectively  may  be  sul)ject,  and  also  the  allotments 
and  lands  held  by,  for,  or  under  ditlei-ent  estates  or  titles  respectively,  in  the  same 
manner  as  they  are  hereby  authorised  to  do  by  their  award  ;  and  every  such  separate 
instrument  shall  be  einolled  and  deposited  with  the  award  of  the  said  commissioners, 
and  shall  thenceforth  be  deemed  and  taken  to  be  part  thereof,  to  all  intents  and 
purposes ;  and  all  the  expenses  which  shall  be  reasonably  incurred,  in  or  about  such 
subsequent  inquiiy,  or  separate  instrument  as  aforesaid,  and  the  enrolment  thereof, 
shall  be  paid  by  the  party  who  shall  have  re(iuested  the  said  commissioners  to  make 
and  execute  the  same,  or  by  his  heirs,  executors,  or  adnnnistrators." 
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of  court  roll,  the  steward  is  entitled  upon  such  admission  to  the  same  amount  of  fees 
as  if  such  person  was  admitted  to  the  whole  of  such  tenement."  That,  being  so  found, 
enables  us  to  arrive  at  the  conclusion  that  the  plaintiff  is  entitled  to  sixteen  fees.  It 
appears  that  the  whole  allotment  of  fortj'-nine  acres  was  made  in  respect  of  sixteen 
different  tenements,  consisting  either  of  scattered  portions  of  waste,  or  of  outlying 
fields.  The  effect  of  the  act  of  Parliament  is  to  substitute  the  allotment  of  forty-nine 
acres  for  the  former  sixteen  tenements,  and  the  commissionei's  ought  to  have  gone  on 
to  say  how  much  they  allotted  in  respect  of  each  tenement,  and  then  the  title  to  each 
portion  of  the  allotment  would  constitute  a  portion  of  the  former  tenement,  the 
in-[686]-tention  of  the  legislature  being  to  substitute  one  portion  of  the  common  fields 
for  what  was  before  a  portion  of  the  ancient  tenements.  The  proprietors,  however, 
have  omitted  to  avail  themselves  of  the  provisions  of  the  68th  section.  Had  they 
done  so,  it  would  have  been  of  gi'eat  advantage  to  them,  since  the  title  to  the  whole 
allotment  would  not  have  been  affected  by  any  question  as  to  part,  and  consequently, 
if  it  turned  out  that  one  tenement  belonged  to  some  third  peison,  he  might  have 
brought  ejectment,  and  recovered  that  part  of  the  allotment  which  had  been  substi- 
tuted for  the  particular  portion  of  tenement.  As  it  is,  the  forty-nine  acres  remain  as 
originally  set  out  in  the  award,  so  that  sixteen  undivided  parts  of  the  allotment 
represent  the  ancient  tenements,  and  the  fifth  allotment  must  be  considered  as  a 
portion  of  each  of  the  sixteen  former  tenements.  The  result  is,  that,  looking  to  the 
custom  as  stated  in  the  case,  that  where  there  is  a  surrender  and  admission  to  different 
tenements,  a  fine  must  be  paid  upon  each  tenement,  the  plaintitt'  is  entitled  to  recover 
sixteen  fees. 

EoLFE,  B.  I  am  of  the  same  opinion.  The  difficulty  I  had  arose  from  the  strong 
doubt  which  I  entertained — and  which  is  not  entirelj'  removed — whether  it  can  be 
truly  found  that  the  custom  as  alleged  does  exist.  It  is  difficult  to  give  credence  to 
the  statement,  that  from  time  immemorial,  whenever  a  person  has  been  admitted  in 
severalty  to  part  of  a  copyhold  tenement,  the  steward  is  entitled  upon  such  admission 
to  the  same  amount  of  fees  as  if  such  person  was  admitted  to  the  whole  of  such 
tenement.  Here,  in  point  of  fact,  Upsher  has  surrendered  to  the  defendant  copyhold 
land;  the  steward  is  therefore  entitled  to  some  fee.  What  that  fee  is,  must  depend 
upon  whether  the  land  surrendered  is  part  of  the  sixteen  tenements.  Under  the 
Inclosure  Act  the  commissioners  have  allotted  in  gross  a  jDiece  of  land  containing  forty- 
nine  acres,  as  a  compensation  for  [687]  the  whole  sixteen  tenements,  and  that  allot- 
ment was  not  afterwards  divided  and  distinguished  in  the  manner  provided  for  by  the 
68th  section.  So  that  the  owner  of  the  sixteen  copyhold  tenements  retains  those 
sixteen  tenements,  and  instead  of  his  rights  of  common,  has  forty-nine  acres  of  land 
awarded  to  him.  The  result  is,  that  he  has  a  sixteenth  part  of  forty-nine  acres 
annexed  to  each  of  those  tenements.  Whereas  before  the  inclosure  he  had  sixteen 
tenements,  he  now  has  those  sixteen  tenements,  and  has  also  annexed  to  each  a 
sixteenth  part  of  the  forty-nine  acres.  Then,  by  the  custom  of  the  manor,  the  steward 
is  entitled,  upon  the  admission  of  a  person  to  part  of  a  tenement,  to  the  same  fee  as  if 
he  had  been  admitted  to  the  whole.  Upsher  surrenders  to  the  defendant  a  portion 
of  the  gross  forty-nine  acres,  that  is,  a  portion  of  sixteen  different  adjuncts  to  his 
sixteen  different  tenements,  consequently  the  steward  is  entitled  to  fees  as  upon  the 
admission  of  a  person  to  the  sixteen  tenements. 

Platt,  B.  At  the  commencement  of  the  argument,  I  was  struck  with  the  effect 
of  a  judgment  in  favour  of  the  plaintiff,  because  if  the  allotment  was  divided  into 
many  parts,  a  proportionate  amount  of  fees  would  be  due  to  the  steward.  But  the 
question  is  not  one  with  reference  to  the  amount,  but  only  as  to  the  custom,  that  is, 
whether  the  steward  can  demand  one  fee  only,  or  whether  he  is  right  in  demanding 
sixteen.  It  appears,  that  whilst  Upsher  was  the  owner  of  sixteen  different  patches  of 
land  in  the  common  fields,  an  act  of  Parliament  passed  for  the  purpose  of  allotting  the 
open  fields  and  commonable  lands  amongst  the  owners,  in  shares  commensurate  to 
their  interest  in  such  lands.  By  the  act  the  land  allotted  is  to  be  held  upon  the  same 
tenure,  and  to  be  liable  to  the  same  rents,  customs,  and  services  as  before.  Forty- 
nine  acres  of  land  in  solido  were  allotted  to  T.  Faux  Upsher,  in  respect  of  all  his 
rights,  [688]  without  any  division  for  the  purpose  of  shewing  in  what  way  the  allot- 
ment was  to  be  applied  to  the  sixteen  tenements.  Therefore,  inasmuch  as  the  act 
implies  that  the  allotment  made  is  equivalent  to  and  liable  for  the  burthens  of  the 
ancient  land,  the  owner  of  the  forty-nine  acres  is  liable  to  sixteen  rents,  and  when  he 
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conveys  a  portion  of  that  forty-nine  acres,  he  conveys  sixteen  undivided  parts,  and  to 
those  sixteen  parts  the  surrenderee  is  admitted.  In  fact,  there  are  so  many  estates 
conveyed,  and  the  steward  is  entitled  to  a  fee  upon  each,  unless  the  act  of  Parliament 
has  deprived  him  of  it.  It  seems  to  me  that  the  aet  does  not  in  any  way  afl'ect  the 
steward's  riijht.  The  words,  "tenures,  rents,  customs,  and  services,"  in  the  55th 
section,  do  not  apply  to  the  stewards,  but  to  copyholders  and  the  lord.s  of  tlie  manor, 
the  act  bein_i<  a  mere  parliamentary  ai^reement  between  the  lords  and  those  who  have 
the  rights  of  common,  without  any  reference  to  the  steward.  Undoubtedly  the 
steward  is  a  most  useful  officer ;  he  is  keeper  of  the  court -rolls,  and  his  duty  is  to 
make  the  proper  entries  on  them.  Here  it  is  found  that  a  customary  fee  is  payable 
upon  admission  to  any  estate  in  the  manor,  and  inasmuch  as  thei-e  are  sixteen  estates 
to  which  the  defendant  is  admitted,  the  steward  is  entitled  to  sixteen  fees. 
Judgment  for  the  plaintifl'. 

[689]  Doe  v.  Hall  and  Wife  v.  Moul.sdale.  April  27,  1847.  —  In  1784, 
premises  were  leased  to  li.  J.  for  three  lives.  H.  J.  by  his  will  devised  all  his 
estate  and  interest  in  the  premises  to  his  wife  A.  J.,  her  heirs  and  assigns.  A.  J. 
in  1793  conveyed  the  estate  so  devised  to  her,  to  her  son  K.  J.,  and  the  heirs  of 
his  bod\-,  with  a  proviso  that  if  he  should  have  no  child  living  at  his  death,  the 
limitation  thereby  made  should  cease,  and  the  estate  should  revert  to  A.  J.,  her 
heirs  and  assigns.  In  1811,  R.  J.  purchased  the  reversion  in  fee  in  the  premises, 
expectant  on  the  lease  for  lives,  which  was  duly  conveyed  to  him,  and  at  the 
same  time  an  old  satisfied  term  of  5000  years  affecting  the  premises  was  assigned 
to  a  trustee  for  him,  to  attend  the  inheritance.  E.  J.  died  in  1812,  without 
issue,  leaving  his  nephew  L.  J.  his  heir-at-law,  and  the  heir-at-law  of  A.  J.  The 
lease  for  lives  determined  in  1835.  For  upwards  of  twenty  years  from  the  death 
of  K.  J.  the  premises  were  held  adversely  to  L.  J. : — Held,  that  his  right  of  entry 
was  barred  thereby,  and  that  he  had  not  a  new  right  of  entry  on  the  determina- 
tion of  the  lease  for  lives  in  1835. — Held,  also,  that  since  the  stat.  8  &  9  Vict. 
c.  112,  the  outstanding  term  would  have  been  no  defence  to  an  ejectment  by  L.  J. 
or  any  person  claiming  under  him. — That  branch  of  the  3rd  section  of  the 
Limitation  Act,  3  &  4  Will.  4,  c.  27,  which  relates  to  estates  in  reversion, 
expectant  on  the  determination  of  a  particular  estate,  applies  only  to  cases  where 
another  person  than  the  reversioner  is  entitled  to  the  particular  estate. 

[S.  C.  16  L.  J.  Ex.  169.] 

Ejectment  to  recover  possessioTi  of  a  messuage  and  premises,  in  the  parish  of 
Llanrwst,  in  the  county  of  Denbigh.  At  the  trial,  before  Lord  Denman,  C.  J.,  at  the 
Summer  Assizes  for  Denbighshire,  1846,  the  following  facts  appeared  in  evidence: — 

By  indenture  of  1st  November,  1784,  the  Baroness  Willoughby  de  Eresby,  and 
her  husband.  Sir  P.  Burrell,  granted  a  lease  of  the  premises  in  question  (inter  alia)  to 
Henry  Jones,  for  the  lives  of  his  son  Kichard  and  his  two  daughters.  By  his  will, 
dated  1789,  Henry  Jones  devised  all  his  estate  and  interest  in  the  premises  to  Ann, 
his  widow,  her  heirs  and  assigns,  and  in  1791  he  died,  leaving  two  sons,  .John  the 
elder,  and  Richard,  and  his  two  daughters,  him  surviving.  In  1793,  Ann  Jones,  the 
widow,  for  a  valuable  consideration  conveyed,  by  indentures  of  lease  and  release,  the 
est<ite  so  devised  to  her,  to  her  second  son  Richard,  and  the  heirs  of  his  body ;  and 
in  the  indenture  of  release  was  contained  a  proviso,  that  if  Richard  should  have  no 
child  or  children  lawfully  begotten  at  the  time  of  his  decease,  or  within  reasonable 
time  afterwards,  then  the  limitation  thereby  made  should  cease,  and  the  estate  should 
revert  to  the  said  Ann  Jones,  hei'  heirs  and  assigns.  Ann  Jones  died  in  the  year  1799. 
John,  the  eldest  son,  died  in  1801,  leaving  (amongst  other  children)  two  sons,  John 
and  Lewis.  John,  the  elder,  died  in  1808,  without  issue,  upon  which  Lewis  became 
the  heir  of  his  grandfather,  Henry  Jones,  and  also  of  his  grandmother  Ann.  In  1811, 
Richard  [690]  Jones  purchased  from  Lord  Willoughby  dc  Lrcsby  the  I'cversion  in  fee 
of  the  piemises  contained  in  the  lease  of  1788,  and  the  same  was  conveyed  to  him 
by  indentures  of  lease  and  release,  dated  1st  and  2nd  May,  1811.  At  the  same  time, 
an  outstanding  term  for  5000  years,  created  in  1779,  for  the  purpose  of  securing 
portions  to  younger  children  of  the  Willoughby  f.imily,  l)ut  since  satisfied,  and 
afTecting  this  and  other  property,  was  assigned,  for  Richard  Jones's  protection,  to  a 
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trustee,  to  attend  the  inheritance  of  the  premises  so  conveyed  to  him.  In  1812, 
Kichard  Jones  died  without  issue,  leaving  his  nephew  Lewis  Jones  his  heir-at-law. 
Lewis  attained  the  age  of  twenty-one  in  1813,  and  died  in  1834.  After  Richard's 
death,  his  widow  continued  in  uninterrupted  possession  of  the  premises  until  her 
death  in  1843.  The  lease  of  1788  determined  by  the  death  of  the  last  cestui  que  vie, 
in  1835.  This  ejectment  was  brought  in  1846,  the  lessor  of  the  plaintiff,  Mrs.  Hall, 
claiming  the  estate  as  heir  to  her  brother,  Lewis  Jones.  The  tiustee  to  whom  the 
term  of  5000  years  was  assigned  in  1811,  had  died  intestate,  and  no  administration 
had  been  taken  out  to  his  eflfects.  Before  the  declaration  in  this  cause  was  served, 
application  was  made,  on  the  part  of  the  lessors  of  the  plaintifl',  to  the  Ecclesiastical 
Court,  for  a  grant  of  administration  to  some  person,  in  whose  name,  as  the  legal 
owner  of  the  term,  a  demise  might  be  laid  :  but  that  Court  refused  the  application, 
on  the  ground  that  it  was  unnecessary  since  the  stat.  8  &  9  Vict.  c.  112,  which  had 
absolutely  put  an  end  to  the  outstanding  term. 

It  was  contended  for  the  defendant,  at  the  trial,  first,  that  the  estate  pur  auter 
vie  merged  in  the  reversion  in  fee,  on  the  purchase  of  the  latter  by  Richard  Jones  in 
1811,  or  at  all  events  at  his  death  in  1812,  on  the  union  of  both  rights  in  Lewis  Jones, 
and  so  that  Lewis  Jones's  right  of  entry  was  barred  by  the  adverse  possession  had 
since  that  time  by  Richard  Jones's  widow  ;  and  secondly,  that  the  outstanding  term  still 
subsisted  as  a  protection  to  the  defendant's  right  to  the  inheritance,  accjuired  by  such 
adverse  [691]  possession.  For  the  plaintifl'  it  was  argued,  first,  that  the  lessor  of  the 
plaintiff',  Mrs.  Hall,  had  a  fresh  right  of  entry  on  the  expiration  of  the  lease  for  lives 
in  1835,  the  merger  having  been  prevented  by  the  proviso  in  the  deed  of  1793  ;  and 
secondly,  that  the  term,  having  been  satisfied  before  the  31st  December,  1845,  was 
destioyed  by  the  stat.  8  &  9  Vict.  c.  112.  The  Lord  Chief  Justice  ruled  both  points, 
in  favour  of  the  plaintiflT,  and  directed  a  verdict  accordingly,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit. 

In  Michaelmas  Term,  the  Attorney -General  obtained  a  rule  nisi  accordingly,  against 
which,  at  the  sittings  after  last  Hilary  Term  (Feb.  12), 

Martin,  Townsend,  and  Egerton  shewed  cause.  This  ejectment  is  brought  in  time, 
having  been  commenced  within  twenty  years  next  after  the  right  of  entry  of  Lewis 
Jones,  thi'ough  whom  the  lessors  of  the  plaintiff  claim  title,  first  accrued.  Lewis  had 
two  distinct  rights;  he  was  the  heir  both  of  his  grandmother,  Ann  Jones,  and  of  his 
uncle  Richard.  It  was  not  until  the  determination  of  the  estate  pur  auter  vie,  which 
he  had  as  heii'  of  Ann,  in  1835,  that  the  estate  in  reversion,  which  he  had  as  heir 
of  Richard,  became  an  estate  in  possession  ;  and  thereupon  his  heir  acquired  a  new 
right  of  entry,  and  from  that  time  the  period  of  twenty  j'ears  given  133^  the  Statute  of 
Limitations  is  to  be  computed.  This  depends,  no  doubt,  upon  the  question  whether 
the  estate  pur  auter  vie  had  before  then  merged  in  the  reversion  in  fee.  And,  first, 
it  did  not  merge  in  1811,  when  Richard  Jones  acquired  the  reversion  by  purchase, 
by  reason  of  the  proviso  in  the  deed  of  1793.  Under  that  deed  Richard  acquired  an 
estate  pur  auter  vie,  defeasible  on  a  condition  subsequent,  namely,  his  dying  without 
leaving  issue.  It  is  clear  that  such  a  condition  is  perfectly  valid,  as  it  must  take  effect 
within  his  life  :  Fearne,  Cont.  Rem.  468.  Nor  is  it  necessary  that  the  grantor  should 
have  retained  to  herself  any  reversion  ;  for  it  is  clear  law  that  the  [692]  grantor  or 
his  heir,  although  without  any  reversion,  might  enter  on  breach  of  the  condition,  at 
any  time  during  the  estate  granted  subject  to  the  condition:  Shep.  Touchst.  149; 
Co.  Litt.  302  b.  ;  Doe  d.  Freeman  v.  Batcman  (2  B.  &  Aid.  168).  But  if  the  estate  on 
condition  merged  in  the  fee,  the  right  of  Ann  and  her  heirs  to  enter  for  breach  of  the 
condition  would  be  defeated.  The  condition  cannot  be  destroyed  by  the  act  of  the 
party  who  has  the  estate  subject  to  it.  A  merger  can  never  afl'ect  third  parties. 
The  intervening  estate  of  Ann  Jones  and  her  heirs,  therefore,  prevented  the  purchase 
of  the  fee  from  working  a  merger  against  them.  On  this  part  of  the  case  they  cited 
3  Preston's  Conveyancing,  pp.  50,  4'46,  447,  449  ;  Co.  Litt.  337  b. ;  6  Cruise's  Dig. 
467  ;  Purefoy  v.  lior/rrs  (2  Saund.  380) ;  Bmcehridge  v.  Cooke  (Plowd.  416) ;  IViscot's  case' 
(2  Rep.  60  a.) ;  and  Bowles  s  case  (11  Rep.  80). 

Secondly,  no  merger  took  place  on  the  death  of  Richard  in  1812.  Lewis  Jones 
then  became  entitled,  as  heir  of  Richard,  to  the  reversion  in  fee  expectant  on  the 
determination  of  the  estate  pur  auter  vie,  and  he  was  also  a  special  occupant,  being, 
as  heir  of  Ann,  entitled  to  the  possession  of  the  property  for  the  remainder  of  the 
estate  pur  auter  vie.     On  the  breach  of  the  condition  on  which  Richard  held  the  lease, 
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by  his  dying  without  issue,  Lewis,  as  heir  of  Ann,  might  have  entered  for  the  condition 
broken:  Fearne,  Cont.  lieiu.  381,  n.  1  ;  llamiinnr/ton  v.  liudyurd  (cited  10  liep.  52  a.): 
he  never,  however,  did  in  fact  enter,  and  until  entry  that  estate  would  not  vest  in 
him,  but  he  would  have  aright  of  entry  merely  :  Shop.  Touchst.  153.  Now  the  law 
of  merger  does  not  apply  to  rights  of  entry.  In  Preston  on  Conveyancing,  vol.  3, 
p.  55,  the  author  says,  "  To  call  the  doctrine  of  merger  into  ctl'ect,  there  must  of 
necessity,  and  at  least,  be  two  estates.  On  this  head  the  law  is  positive ;  indeed  it  is 
demonstrably  clear,  that  unless  there  be  two  estates  in  the  same  person  in  the  same 
land,  there  is  not  any  [693]  estate  in  that  person  to  merge,  or  occasion  a  merger. 
A  mere  I'ight  or  title  will  not  suffice."  The  junction  of  two  rights,  therefore,  in  the 
same  person  in  the  same  land,  will  not  occasion  a  merger  of  one  in  the  other ;  and 
here  Lewis  had  no  more  than  a  right  of  entry  to  either  estate ;  and  he  had  those  two 
rights  subject  to  dili'erent  liabilities.  The  estate  pur  autcr  vie  would,  by  the  Statute 
of  Frauds,  29  Car.  2,  c.  3,  s.  12,  be  assets  of  Ann  by  descent  in  his  bands,  and  so  liable 
to  her  debts,  while  the  reversion  in  fee  which  ho  took  under  Richard  would  be  charge- 
able with  Richard's  debts,  as  assets  of  Richard  by  descent:  6  Cruise's  Dig.  479,  and 
Flatt  v.  aieap  (1  Cro.  Jac.  275),  are  authorities  to  shew  that  the  meeting  of  mere  rights 
in  the  same  person  will  not  work  a  merger.  [Parke,  B.  The  case  of  Plait  v.  tSkap 
is  not  strictly  in  point.  That  was  a  case  where  the  husband  was  entitled  to  the  term 
jure  proprio,  and  to  the  reversion  jure  uxoris.  Here  Lewis  Jones  was  entitled  to  the 
two  rights  jure  proprio,  although  as  heir  of  ditl'eient  persons.] 

If,  then,  there  was  no  merger  in  this  case,  the  Statute  of  Limitations,  3  &  4 
Will.  4,  c.  27,  is  no  bar  to  the  claim  of  the  heir  of  Lewis  ;  because,  in  the  case  of  a 
reversion,  the  time,  by  sect.  3,  is  to  run  only  from  the  period  when  the  estate  became 
an  estate  in  possession.  Here  Lewis  had  a  reversionaiy  estate  which  did  not  come  into 
possession  until  1835,  on  the  determination  of  the  lease  for  lives.  [They  referred  to 
l)o(i  d.  JJavi/  V.  Oxenham  (7  M.  &  W.  131),  and  Grant  v.  Ellis  (9  M.  &  \V.  113).] 

Lastly,  the  plaintiff"  is  entitled  to  recover,  notwithstanding  the  want  of  a  demise 
in  the  name  of  the  assignee  of  the  outstanding  term,  for  the  term  is  absolutely 
destroyed  by  the  operation  of  the  8  &  9  Vict.  c.  112.  It  clearly  falls  within  the 
enacting  part  of  that  statute,  for  it  is  a  satisfied  term,  which  by  express  declaration 
was  on  the  31st  December,  1845,  attendant  upon  the  inheritance  of  the  estate. 
[694]  Nor  is  it  within  the  exception.  The  term  was  in  the  nature  of  a  tiust  for 
Richard  and  his  heirs ;  theirs  was  the  inheiitance  which  the  term  was  intended  to 
protect.  Then  if  the  lessor  of  the  plaintiti',  who  claims  as  the  heir  of  Richard,  is  not 
barred  of  her  right  by  the  Statute  of  Limitations,  that  right  is  clear,  and  she  does  not 
require  the  term  for  her  protection,  and  consequently  it  has  determined  by  the 
operation  of  the  statute.  On  the  other  hand,  if  her  right  to  the  inheritance  is  barred 
by  the  statute,  the  term  is,  no  doubt,  barred  also. 

VVelsby,  in  support  of  the  rule.  First,  the  estate  pur  auter  vie  merged  in  the  fee 
on  the  conveyance  of  the  latter  to  Richard  Jones,  in  1811.  It  is  laid  down  in  the 
books,  that  a  merger  takes  place  "  where  two  vested  estates,  of  which  one  is  less  than 
the  other,  meet  in  the  same  person  in  the  same  right"  (6  Cruise  Dig.  467).  All  those 
terms  are  satisfied  here.  [Rolfe,  B.  Thei'c  is  no  doubt,  that  if  a  man  received  an 
estate  pur  auter  vie  ex  parte  maternii,  and  also  an  estate  in  fee  in  the  same  lands 
ex  parte  paterna,  the  whole  would  descend  to  his  heir  ex  parte  paterna.]  'ihen  is 
there  any  diU'crcnce  by  reason  of  the  proviso  in  the  conveyance  of  1793?  It  is  not 
denied  that  that  was  a  valid  condition  subse(iucnt,  being  reserved  to  the  donor  of  the 
land,  and  operating  to  defeat  the  estate  previously  given  absolutely  by  the  same 
deed:  2  Cruise,  Dig.,  "Estate  on  condition,"  2  Richard,  therefore,  had  the  estate 
pur  auter  vie,  subject  to  its  being  defeated  by  a  coiuiition  subsequent,  not  ascertainable 
at  the  time  of  the  grant,  namely,  his  dying  without  leaving  issue.  Now  the  legal 
doctrine  is,  that  in  order  to  prevent  a  merger  by  the  union  of  two  estates  in  the  .same 
person,  there  must  be  an  intervening  vested  estate  ;  a  contingent  estate  is  not  sullicient 
for  that  purpose;  and  this  cannot  be  put  higher.  This  condition  was  no  more  pre- 
served than  a  contingent  [695]  remainder  would  have  been  under  the  same  circum- 
stances :  C  Cruise,  Dig.  472  ;  3  Preston  on  Conveyancing,  50. 

Secondly,  there  was  at  all  events  a  merger,  when  upon  the  death  of  Richard  both 
estates  vested  in  Lewis,  his  heir.  [Parke,  B.  They  say  on  the  other  side,  that,  as  to 
the  estate  pur  auter  vie,  it  was  nothing  but  a  condition  and  a  right  of  entry,  but  no 
estiite  till  entiy  for  breach  of  the  condition.]      If  the  condition  took  eflect  by  the 
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death  of  liichard,  the  estate  then  devohed  upon  Lewis  by  force  of  the  original  deed, 
without  entiy,  just  in  the  same  manner  as  the  same  estate  originally  vested  in  Richard. 
And  it  cannot  be  disputed  that  both  estates  vested  in  Lewis,  if  at  all,  in  the  same 
right.  In  Piatt  v.  SJeap,  the  estates  came  to  the  party  in  difterent  rights.  But  to  take 
the  converse  of  that  case,  there  is  no  doubt  that  where  there  is  a  term  of  years  in  the 
wife,  and  the  reversion  devolves  on  the  husband  in  his  own  right,  the  term  being  a 
chattel  interest  which  the  husband  has  a  right  to  dispose  of,  there  will  be  a  merger. 
Here  Lewis  had  the  greater  estate  as  heir  of  Kichaid,  the  less  as  heir  of  Ann,  by  force 
of  the  condition,  and  both  of  them  jure  propi-io. 

But,  thirdly,  even  if  there  was  no  merger  of  the  two  estates,  the  Statute  of  Limita- 
tions is  a  bar  to  this  claim.  It  is  clear  that  it  is  so,  unless  this  is  prevented  by  that 
branch  of  the  3rd  section  relied  on  for  the  plaintiff,  namely,  that  "where  the  estate  or 
interest  claimed  shall  have  been  an  estate  or  interest  in  reversion  or  remainder,  or 
other  futuie  estate  or  interest,  and  no  person  shall  have  obtained  the  possession  or 
receipt  of  the  profits  of  such  huid,  or  the  receipt  of  such  rent,  in  respect  of  such 
estate  or  interest,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time 
when  such  estate  or  interest  became  an  estate  or  interest  in  possession."  Then  the  5th 
sect,  shews  when  such  estate  or  interest  is  to  be  deemed  to  have  become  an  estate  or 
interest  in  possession,  namely,  "  by  the  determination  of  any  estate  or  eskites  in  respect 
of  which  the  land  shall  have  been  held,  or  the  profits  thereof  received,  notwithstanding 
[696]  the  person  claiming,  or  some  person  through  whom  he  claims,  shall,  at  anv  time 
previously  to  the  creation  of  the  estate  or  estates  which  shall  have  determined,  have 
been  in  possession  or  in  receipt  of  the  profits  of  such  land  "  Now  it  is  clear,  from 
the  wording  of  this  enactment,  that  it  applies  only  to  cases  where  the  estate  or  interest 
claimed  is  an  estate  or  interest  in  a  reversion  expectant  on  the  determination  of  a 
particular  estate  in  some  other  person,  and  not  to  the  case  where  the  same  person  who 
has  the  reversion  has  also  the  particular  estate  vested  in  him.  [Piatt,  B.  It  may 
be  put  thus  :  could  Lewis  have  maintained  an  ejectment  in  183.3,  before  the  termina- 
tion of  the  lease  for  lives?]  It  is  submitted  that  he  could  not.  The  4th  section, 
which  is  a  proviso  upon  the  3rd,  and  which  applies  to  every  forfeiture  or  breach 
of  condition,  and  not  merely  to  cases  between  landlord  and  tenant,  corroborates 
the  construction  of  sect.  3  which  is  now  contended  for,  for  it  clearly  contemplates 
the  case  where  the  particular  estate  is  in  one  person,  and  another  is  entitled  to  enter 
for  the  forfeiture,  or  breach  of  condition. 

Lastly,  the  outstanding  term,  although  for  some  purposes  destroyed  by  the  statute, 
is  still  to  remain  as  a  protection  against  actions  and  claims  at  law.  The  defendant, 
being  the  party  in  possession  of  the  inheritance,  requires  the  protection  of  the  term, 
and  is  entitled  to  it  by  the  express  terms  of  the  statute. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  fully  argued  before  my  brothers  Alderson,  Rolfe,  and 
Piatt,  and  myself,  at  the  sittings  after  last  term.  It  was  an  ejectment  for  a  messuage, 
&c.,  in  Llanrwst,  brought  by  ^\■illiam  Hall  and  Hannah  his  wife,  who  was  heiress-at- 
law  of  one  Richard  Jones. 

On  the  1st  of  November,  1784,  Sir  P.  Burrell  and  wife  [697]  (Lady  Willoughby) 
demised  the  messuage,  &c.,  in  question,  to  Henry  Jones,  his  heirs  and  assigns,  for 
the  lives  of  Richard  Jones  his  second  son,  Catherine  Jones,  and  Hannah  Jones,  at 
31.  13s.  per  annum,  and  livery  of  seisin  was  duly  made.  Henry  Jones,  on  the  30th 
of  May,  1789,  devised  the  messuage,  &c.  to  his  wife  Ann  Jones,  her  heirs  and  assigns, 
to  hold  to  the  use  of  his  said  wife,  her  heirs  and  assigns,  during  the  term,  and  he 
died  soon  afterwards.  On  the  Sncl  of  October,  1793,  Ann  Jones,  by  indenture  of 
that  date,  between  her  and  her  second  son,  Richard  Jones,  (the  ancestor  of  the  lessor 
of  the  plaintift",  Hannah  Hall),  for  a  valuable  consideration,  conveyed  the  messuage, 
&c.,  to  Richard  Jones,  his  heirs  and  assigns,  to  the  use  of  Richard  Jones,  his  heirs 
and  assigns,  during  the  remainder  of  the  said  term :  provided,  that  if  Richard 
Jones  should  have  no  child  or  children  lawfully  begotten,  and  living  at  the  time 
of  his  decease,  or  within  reasonable  time  afterwards,  then  the  limitation  should 
cease,  and  the  mes.suage  revert  to  Ann  Jones,  her  heirs  and  assigns.  In  May  1811, 
Richard  Jones  purchased  the  reversion  in  fee  from  the  Hon.  Peter  Burrell,  heir  of  Sir 
Peter.  Richard  died  in  January  1812,  without  issue,  leaving  Lewis  Jones,  his  nephew, 
his  heir-at-law.     On  the  death  of  Richard,  the  term  reverted  to  the  heirs  of  Ann, 
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who  bad  died  in  179'J.  In  January  1812,  Lewis  Jones  was  heit-at-law  of  Ann,  and 
therefore  was  entitled  to  the  term,  but  he  did  not  take  possession,  and  the  projjerty 
in  question  continued  to  be  occupied  by  others  than  those  entitled.  The  last  life  in 
the  lease  fell  on  the  16th  of  January,  1835,  and  the  lessor  of  the  plaintiff  Hannah, 
being  heires.s-at-law  both  of  Lewis  and  Richard  Jones,  brought  this  ejectment.  It  was 
tried  before  Lord  Dcnman,  at  the  last  summer  assizes,  when  a  verdict  was  found  for 
the  plaintiH',  subject  to  the  opinion  of  the  Court  upon  points  reserved. 

The  defendant  contended,  that  the  term  merged,  either  by  the  purchase  of  the 
reversion  by  Richard  in  1811,  or  on  his  death  in  1812,  by  the  descent  of  his  reversion 
to  his  heir  Lewis,  [698]  who  had  the  term  as  heir-at-law  to  Ann  Jones  ;  and,  conse- 
quently, that  the  lapse  of  more  than  twenty  years  since  1812  was  a  bar  ;  and  secondly, 
he  contended,  that  if  theie  was  no  merger,  and  if  Lewis  Jones  had  two  separate  estates 
or  interests,  one  in  the  term  as  heir  of  Ann  Jones,  and  anotlier  in  the  reversion  as  heir 
of  Richard,  still  he  and  those  claiming  under  him  were  barred  by  the  Statute  of 
Limitations,  3  &  4  Will.  4,  c.  27.  And  we  are  of  that  opinion,  so  that  it  is  unnecessary 
to  decide  the  question  whether  the  term  merged  in  the  reversion  or  not. 

By  the  3rd  section,  the  title  of  Lewis  to  the  term,  as  heir  of  Ann,  woukl  he 
deemed  tt)  have  accrued  when  it  became  an  estate  or  interest  in  possession,  that  is,  at 
the  death  of  Richaid  without  children  living,  or  liorn  in  due  time  afterwards.  By  the 
5th  section  his  right  to  the  reversion  as  heir  of  Richard,  supposing  he  had  no  other 
title,  accrued  at  the  end  of  the  term  in  183-5.  Mr.  \Vel.?by  contended,  that  this  section 
applied  to  those  cases  only  where  another  person  than  the  termor  was  reversioner. 
And  we  think  his  ai'gument  was  well  founded,  and  that  this  appears  from  the 
consideration  of  the  20th  section,  which  is  as  follows  : — "That  when  the  right  of  any 
person  to  make  an  entry  or  distress,  or  bring  an  actioTi  to  recover  any  land  or  rent  to 
which  he  may  have  been  entitled  for  an  estate  or  interest  in  possession,  shall  ha\e  been 
barred  by  the  determination  of  the  period  hereinbefore  limited,  which  shall  be  applicable 
in  such  ease,  and  such  person  shall  at  any  time  during  the  said  period  have  been 
entitled  to  any  other  estate,  interest,  right,  or  possibility,  in  reversion,  remainder,  or 
otherwise,  in  or  to  the  same  land  or  rent,  no  entry,  distress,  or  action  shall  be  made 
or  brought  by  such  person,  or  any  person  claiming  through  him,  to  recover  such  land 
or  rent  in  respect  of  such  other  estate,  interest,  right,  or  possibility,  unless  in  the 
meantime  such  land  or  rent  shall  have  been  recovered  by  some  person  entitled  to  an 
estate,  inteiest,  or  right,  which  shall  have  been  limited  or  taken  efl'eet  after  or  in 
defeazance  of  such  estate  oi'  interest  in  possession."  Here,  in  the  mean-[699]-tinio, 
the  land  had  not  l)een  recovered  by  any  person,  and  con.sequently,  Lewis  Jones's  right 
in  respect  of  his  estate  in  possession  having  been  barred  by  the  determination  of 
the  period  of  twenty  yeai's  from  1812,  the  right  of  the  person  claiming  the  reversion 
through  him  was  barred  also. 

The  lessor  of  the  plaintili'  is,  therefore,  |iot  entitled  to  recover,  and  it  becomes 
unnecessary  to  consider  the  efl'eet  of  the  satisfied  teim  proved  by  the  defendant  to 
exist,  though  we  have  no  doubt  that  it  is  to  be  deemed  to  have  absolutely'  ceased  and 
determined,  under  the  stat.  8  .t  9  Vict.  c.  112,  s.  1,  on  the  31st  of  December,  1845, 
and  consequently  would  have  afforded  no  defence  to  this  ejectment  (see  Doc  d. 
Cadwalader  v.  Price,  ante,  603). 

Rule  absolute. 

Jones  v.  Jones  and  Another.  April  20,  1847.— In  trespass,  where  the  defendant 
pleads  lib.  ten.  in  J.  S.,  and  justifies  the  tres])asscs  as  the  servant  of  J.  S.,  and  by 
his  command,  a  replication  that  the  defendant  did  not,  as  the  servant  of  .).  S., 
and  by  his  command,  commit  the  trespasses,  is  bad  on  special  demurrer,  as 
involving  a  negative  pregnant. — In  trespass  qu.  cl.  freg.,  the  defendant  pleaded 
specially,  deducing  title  to  the  locus  in  quo,  under  an  inclosure  act,  in  J.  S.,  and 
alleging  that  J.  S.  thereupon  became  and  continued  possessed  thereof  until  just 
before  the  time  when  &>i.,  and  the  defendant  then  justified  the  trespasses  as  the 
servant  of  J.  S.,  and  l)y  his  command.  The  plaintifl'  replied,  that  the  defendant 
entered  and  committed  the  trespasses  after  the  passing  of  the  Limitation  Act, 
3  &  4  Will.  4,  c.  27  ;  that  the  entry  was  made  to  recover  the  close  in  which  itc; 
and  that  the  right  to  make  such  entry  did  not  first  accrue  to  J.  S.,  or  to  the 
defendant,  or  any  person  through  whom  J.  S.  or  the  defendant  claimed,  within 
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twenty  years  next  before  such  entry  : — Held  good,  on  special  demurrer,  and  tb;it 
it  was  not  necessary  to  set  foith  the  particular  mode  in  which  the  estate  of  J.  S., 
or  the  party  through  whom  he  claimed,  had  determined. 

[S.  C.  16  L.  J.  Ex.  299.] 

Trespass  qu.  el.  freg.  Fourth  plea,  that  the  said  close  in  which  &c.  was  the  close, 
soil,  and  freehold  of  one  Thomas  Holt,  wherefore  the  defendants,  as  the  servants  of 
of  the  said  T.  Holt,  and  by  his  command,  at  the  several  times  wherein  &c.,  committed 
the  alleged  trespasses.  The  fifth  plea  stated,  in  substance,  that  from  time  immemorial, 
and  up  to  the  passing  of  an  act  of  Parliament  for  iuclosing  [700]  lands  in  the  parish 
of  Hope  Mansell,  in  the  county  of  Hereford,  the  said  close  in  which  &c.  was  parcel  of 
certain  waste  and  commonable  lands  within  that  manor ;  that  certain  tenements, 
called  Sutton,  Hazlebridge,  Upper  End,  and  Twisland,  which  last  one  Mary  Jones  had 
shortly  before  the  passing  of  the  said  act  purchased  of  W.  E.,  were  customary  tene- 
ments of  the  said  manor,  and  the  owners  and  occupiers  thereof  were  entitled  to 
commonable  rights  in  the  said  waste  lands,  &c.  The  plea  then  stated  grants  by  the 
lord  of  the  manor  of  the  tenements  called  Sutton  and  Hazlebridge  to  one  John  Jones, 
to  hold  to  him  and  his  heirs,  whereof  he  died  so  seised  before  the  passing  of  the  said 
act,  viz.  on  the  1st  August,  1790,  leaving  the  said  Mary  Jones  his  widow,  and  John 
Jones  the  younger,  his  eldest  son  and  heir-at  law.  It  then  stated  the  admittance 
of  Mary  Jones  to  the  tenements  called  Sutton  and  Hazlebridge,  for  her  free  bench, 
the  residue  thereof  belonging  to  the  said  John  Jones  the  younger  as  customary  heir, 
and  the  admittance  of  I.  Trusted  to  the  tenement  called  Upper  End,  and  of  the  plaintiff, 
Charles  Jones,  her  son,  to  the  tenement  called  Twisland,  in  trust  respectively  for 
Mary  Jones,  her  heirs  and  assigns.  The  plea  then  set  forth  the  material  provisions  of 
the  inclosure  act,  which  was  passed  in  1807,  and  stated  that  the  close  in  which  &c., 
with  other  land  thereto  adjoining,  being  parcel  of  the  said  waste  lands,  was  allotted 
by  the  commissioner  under  the  act  to  the  said  Mary  Jones,  in  compensation  for  all 
rights  and  interests  in  the  same  in  respect  of  the  said  several  tenements  ;  and  that  by 
a  codicil  to  her  will,  dated  in  1810,  she  appointed  the  said  I.  Trusted  her  trustee 
of  such  part  of  the  said  allotment  as  was  allotted  to  her  in  right  of  the  Upper  End 
estate,  to  and  for  the  use  of  George  Jones,  the  defendant ;  that  after  her  death,  it  was 
agreed  by  John  Jones  the  younger,  George  Jones  the  defendant,  and  the  plaintitt',  to 
refer  the  division  of  the  said  allotment  to  an  arbitrator,  who  awarded  that  the  said 
G.  Jones,  his  heirs,  &c.,  or  the  said  I.  Trusted  and  his  heirs,  in  trust  for  the  said 
G.  Jones,  should  stand  seised  of  all  that  piece  [701]  of  land,  containing  by  admeasure- 
ment 2.5  acres  and  30  perches,  being  a  part  of  the  said  allotment  so  awarded  to  the 
said  Mary  Jones ;  and  that  the  said  close  in  which  &c.,  in  the  declaration  mentioned, 
was  parcel  of  the  said  25  acres  and  30  perches  of  land,  so  awarded  to  the  said  I.  Trusted 
in  right  of  the  said  estate  of  Upper  End.  The  plea  then  stated  the  death  of  I.  Trusted, 
and  that  Thomas  Trusted,  his  eldest  son  and  heir,  entered  into  the  said  close  in 
which  &c.,  and  then  became,  and  remained  until  just  before  the  first  of  the  said  several 
times  when  &o.,  lawfully  possessed  of  the  same.  The  plea  then  gave  express  colour 
to  the  plaintif}',  and  justified  the  entry  of  the  defendants,  as  servants  of  T.  Trusted, 
and  by  his  command  &c.     Vei'ification. 

Keplication  to  the  fourth  plea,  that  the  defendants  did  not,  as  the  servants  of  the 
said  T.  Holt,  and  by  his  command,  commit  the  alleged  trespasses  in  the  declaration 
mentioned,  modo  et  forma. 

Keplication  to  the  fifth  plea,  that  the  defendants  entered  upon  the  said  close  in 
which  &c.,  and  committed  the  trespasses  &c.  after  the  passing  of  a  certain  act  of 
Parliament,  [3  &  4  Will.  4,  c.  27,  the  Limitation  of  Actions  Act],  and  also  after  the 
31st  day  of  December,  a.D.  1833;  that  such  entry  was  so  made  for  the  puipose  of 
recovering  the  said  close  in  which  &c.,  and  that  the  said  T.  Trusted,  by  the  defendants 
his  servants,  did  then  enter  upon  and  take  possession  of  the  said  close  in  which  &c. ; 
that  the  supposed  right  to  make  such  entry  did  not  first  acrue  to  the  said  T.  Trusted, 
or  to  the  defendants  as  his  servants,  or  to  any  person  through  whom  the  said  T.  Trusted, 
or  the  defendants,  claim  the  estate  and  interest  in  the  said  close  in  which  &c., 
within  the  true  intent  and  meaning  of  the  said  act  of  Parliament,  at  any  time  within 
twenty  years  next  before  the  making  of  such  entry ;  and  that  by  reason  thereof, 
and  of  the  said  period  of  twenty  years  next  before  the  making  of  such  entry 
having  fully  expired   before  the  making  of  the  same,  without  such  right  of  entry 
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having  first  [702]  accrued  as  aforesaid  at  any  time  during  the  said  last-mentioned 
period,  the  said  supposed  right  of  the  said  Thomas  Trusted,  and  of  the  defendants  as 
such  servants,  to  make  such  entry,  bad  been  extinguished,  according  to  the  form  &c. 
of  the  said  act  of  Parliament,  before  and  at  the  said  times  when  &c.     Verificatioii. 

Special  demurrer  to  the  replication  to  the  fourth  plea,  assigning  for  causes  (amongst 
others),  that  the  replication  traverses  both  that  the  defendants  committed  the  trespasses 
as  the  servants  of  the  said  T.  Holt,  and  that  they  committed  the  same  by  his  command  ; 
whereas  one  of  those  allegations  would  be  sutKcient  to  sustiiin  the  said  plea ;  also  for 
that  the  replication  is  a  negative  pregnant  with  this  affirmative,  that  the  defendants 
committed  the  ti'espasses  as  the  servants  of  the  said  T.  Holt,  and  that  it  is  consistent 
therewith  that  they  acted  by  his  permission  in  so  doing;  also  for  that  the  I'eplication 
puts  in  issue  both  whether  the  defendants  had  the  authority  of  T.  Holt  for  committing  the 
trespasses,  and  that  they  committed  the  same  under  that  authority,  and  is  therein  double. 

Special  demurrer  to  the  replication  to  the  fifth  plea,  assigning  for  causes  (amongst 
others),  that  the  replication  alleges  that  T.  Trusted  entered  upon  the  said  close  more 
than  twenty  years  after  his  right  to  make  such  entry  had  accrued  ;  whereas  the  plea 
states,  that  I.  Trusted,  of  whom  T.  Trusted  is  eldest  son  and  heir,  died  seised  of  the 
said  close,  and  that  thereupon  the  said  close  descended  and  came  to  the  said  T.  Trusted 
as  such  eldest  son  and  heir;  that  the  replication,  if  intended  as  an  argumentative 
traverse  of  that  allegation,  should  have  concluded  to  the  country  ;  and  that  if  intended 
as  a  plea  in  confession  and  avoidance  thereof,  it  is  wholly  insufficient,  in  that  it  does 
not  confess  the  said  allegation,  but  is  wholly  inconsistent  therewith. 

Joinders  in  demurrer. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  27),  by 

Fortescue,  in  support  of  the  demurrers.  The  replication  [703]  to  the  fourth  plea 
is  bad,  as  containing  a  negative  pregnant.  It  alleges  that  "  the  defendants  did  not, 
as  the  servants  of  T.  Holt,"  commit  the  trespasses.  This  is  a  negative  pregnant  with 
an  affirmative,  which  destroys  its  own  tenor,  namely,  that  they  committed  the 
trespasses  as  the  servants  of  Holt.  It  is  the  very  instance  put  in  the  books  :  see  Mijn 
v.  Cole  (Cro.  Jac.  87).  It  will  perhaps  be  argued,  that  there  is  now  no  such  thing  as 
a  negative  pregnant.  There  is  nothing,  however,  in  any  recent  cases  to  repeal  the 
law  laid  down  on  this  subject  in  the  old  authorities.  In  Bell  v.  Tuckett  (3  Man.  &  G. 
802),  Tindal,  C.  J.,  certainly  says,  that  "although  formerly  great  weight  seems  to 
have  l)cen  attached  to  that  doctrine,  it  has  not  been  much  regarded  of  late."  Maule,  J., 
however,  in  his  judgment  in  the  same  case,  recognises  and  distinguishes  the  authorities 
there  cited  from  Bac.  Abr.,  Pleas  and  Pleading,  I.  (6).  This  issue  would  be  proved 
for  the  defendants,  if  it  were  found  by  the  jury  that  they  were  commanded  by  Holt 
to  enter  the  close,  but  for  other  purposes.  On  the  other  hand,  the  issue  might  be 
found  for  the  plaintitt',  although  no  entry  were  proved,  or  even  if  it  were  found  that 
the  defendants  did  not  enter.  In  the  Year  Book,  21  Hen.  6,  f.  46,  the  case  was  thus : 
"  In  trespa.ss  for  cutting  his  trees,  the  defendant  pleads  that  it  was  by  command  of 
the  lessor,  to  give  them  to  a  stranger;  the  plaintifi"  replies,  that  he  did  not  cut  the 
trees  by  his  command  ;  this  was  held  a  ncgati\e  pregnant,  and  that  he  should  have 
ple.aiied  ne  commanda  pas."  'I'hat  is  precisely  the  present  case.  The  replication  ought 
to  have  l)een,  that  the  defendants  entei'ed  of  their  own  wrong,  and  without  the 
command,  or  absque  residuo  causaB. 

The  replication  to  the  fifth  plea  is  also  bad  for  the  cause  assigned.  Where  title  is 
shewn  b)'  the  plea,  the  plaintitt  must  in  his  replication  shew  title  in  answer  thereto  ; 
and  it  is  not  enough  to  aver  that  the  defendant's  right  of  entry  did  not  accrue  within 
twenty  years  before  the  alleged  tics-[704]-pass,  without  shewing  what  was  the  title  of 
the  party  under  whom  the  defendant  claimed,  and  how  it  was  determined.  This  clearly 
appears  from  the  stat.  .3  &  4  Will.  4,  e.  27,  ss.  2  &  3.  The  replication  follows,  no 
doubt,  the  words  of  the  second  section,  in  stating  that  the  supposed  light  to  make  such 
entry  did  not  first  accrue  to  T.  Trusted,  or  to  any  person  through  whom  he  claims  the 
estate,  within  the  true  intent  and  meaning  of  the  act,  at  any  time  within  twenty  years 
next  before  the  making  of  such  entry.  But  then  the  3rd  section  goes  on  to  define 
when  the  title  to  make  the  entry  shall  bo  deemed  to  have  first  accrued  ;  viz.  "  when 
the  person  claiming  such  land  or  rent,  or  some  person  thiough  whom  he  claims,  shall, 
in  respect  of  the  estate  or  interest  claimed,  have  been  in  possession  or  in  recei])t  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  and  shall  while  entitled  thereto  have 
been  disposse.ssed,  or  have  discontinued  such  possession  or  receipt,  then  such  right 
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shall  be  deemed  to  have  first  accrued  at  the  time  of  such  dispossession  or  discontinu- 
ance of  possession,  or  at  the  last  time  at  which  any  such  profits  or  rent  were  or  was 
received."  Put  the  case  of  possessio  fratris,  mentioned  in  the  1.3th  section.  That 
section  is  altogether  prospective,  and  could  only  aftect  the  possession  of  a  younger 
brother  after  the  passing  of  the  act :  in  such  a  case  this  replication  would  not  raise  the 
merits  upon  the  statute  ;  and  if  any  case  can  be  put  in  which  it  would  not  do  so,  the 
defendants  are  entitled  to  contend  that  it  is  bad  on  special  demurrer.  There  is  no 
difficulty  in  pleading  in  the  manner  suggested,  because  the  statute  points  out  the 
several  events  from  which  the  twenty  years  are  to  be  computed.  At  all  events,  this 
replication  is  not  well  pleaded  ;  it  might  be  true,  and  yet  the  defendants  might  be 
entitled  under  sect.  1 3 ;  for  it  appears  upon  the  pleadings  that  the  plaintiff  is  the 
brother  of  the  defendant  Jones  ;  therefore,  if  the  legal  title  is  in  him,  it  is  a  case  of 
possessio  fratris,  and  so  the  time  did  not  begin  till  the  passing  of  the  act.  The  replica- 
tion states,  indeed,  that  the  entry  of  the  defendants  was  after  the  pass-[705]-ing  of 
the  act ;  but  it  should  also  have  shewn,  either  that  the  possession  was  adverse  at  the 
time  of  the  passing  of  the  act,  or  that  the  entry  was  more  than  five  years  afterwards. 
The  plaintiff  ought  to  bring  himself  strictly  within  the  statute.  He  should  either 
deny  the  title  alleged  in  the  plea,  or  shew  strictly  another  title  by  way  of  confession 
and  avoidance.  He  cited  Doe  d.  Evans  v.  Page  (.5  Q.  B.  767),  and  Doe  d.  Jukes  v.  Sumner 
(14  M.  &  W.  49). 

Keating,  contra.  The  replication  to  the  fourth  plea  is  good.  It  is  not  contended 
that  there  is  now  no  such  thing  as  a  negative  pregnant ;  it  is,  however,  an  objection 
very  much  discountenanced.  Very  little  authority  really  belongs  to  the  case  of  Mi/n  v. 
Cole.  That  was  trespass  for  entering  into  the  plaintiff's  house  and  taking  his  goods ; 
the  defendant  pleaded,  as  to  the  entry,  that  the  plaintiff's  daughter  licensed  him,  and 
that  he  entered  by  that  license.  The  plaintiff  replied,  "  quod  non  intravit  per  licentiam 
suam  ; "  and  after  verdict  for  the  plaintiff,  the  replication  was  actually  held  bad  in 
arrest  of  judgment.  That  certainly  would  not  be  so  held  at  the  present  day.  And  it 
seems  a  strange  dictum,  "  that  he  ought  to  have  traversed  the  entry  by  itself," — that 
is,  have  traversed  his  own  cause  of  action — "  or  the  license  by  itself."  In  truth,  this 
resolves  itself  into  an  objection  on  the  ground  of  ambiguity  :  Stephen  on  Pleading, 
419,  421  ;  and  if  there  were  in  this  case  anything  really  ambiguous  in  the  traverse,  it 
would  no  doubt  be  objectionable  ;  but  there  is  not.  In  Bell  v.  Tuckett,  Tindal,  C.  J., 
says  (3  Man.  &  G.  802),  "  I  think  it  will  be  found,  that  where  a  plea  or  replication  has 
been  objected  to  on  the  score  of  duplicity,  and  it  has  been  held  good  on  the  ground 
that  the  matters  relied  on  as  shewing  the  plea  to  be  double,  amount  but  to  one  single 
ground  of  defence,  an  objection  that  the  pleading  involves  a  negative  pregnant  has 
never  been  supported."  In  Figeon  v.  Osborne  (12  Ad.  &  E.  715),  in  assumpsit  [706]  for 
goods  sold,  the  defendant  pleaded  that  the  goods  were,  with  the  knowledge  and  consent 
of  the  plaintiffs,  sold  to  the  defendants  by  H.,  being  the  agent  of  the  plaintiffs,  in  his 
own  name,  as  the  true  owner :  the  plaintiff'  replied,  that  the  goods  were  not,  with  the 
knowledge  and  consent  of  the  plaintifls,  sold  to  the  defendants  by  H.  in  his  own  name, 
as  the  true  owner,  in  manner  and  form,  &c.  :  and  a  demurrer  to  this  replication,  on  the 
ground  that  the  traverse  was  a  negative  pregnant,  and  ambiguous,  was  set  aside  as 
frivolous.  [Alderson,  B.  There  it  was  all  one  proposition.]  Chambers  v.  Donaldson 
(11  East,  6.5)  was  the  first  case  in  which  it  was  established  that  the  command  could  be 
traversed  at  all,  and  there  the  traverse  was  exactly  in  this  form,  and  was  not  objected 
to.  It  is  fully  established,  that  a  number  of  facts  may  be  pleaded  as  one  defence,  if 
they  amount  only  to  one  entire  proposition:  Bennison  v.  Thelwell  (7  M.  &  W.  512), 
De  Bervaldez  v.  Spalding  (4  Q.  B.  823  ;  Dav.  &  M.  43),  Robinson  v.  Raley  (1  Burr.  316), 
2  Saund.  319  b. 

Secondly,  as  to  the  leplieation  to  the  fifth  plea.  The  replication  follows  strictly 
the  terms  of  the  2nd  section  of  the  Limitation  Act ;  the  effect  of  which  statute  is 
(by  sect.  34)  absolutely  to  extinguish  the  right  at  the  end  of  the  twenty  years. 
[Parke,  B.  Mr.  Fortescue  contends  that  you  should  go  on  and  shew  in  what  way  the 
defendant's  title  ceased,  as  then  the  facts  which  are  to  be  put  in  issue  will  be  more 
clearly  ascertained.]  That  is  a  matter  more  within  the  knowledge  of  the  defendant, 
and  he  may  plead  by  way  of  rejoinder  any  facts  which  prevent  the  operation  of  the 
statute.  [Parke,  B.  I  do  not  see  how.]  If  not,  it  will  be  open  on  a  traverse  of  the 
allegation  in  the  replication.  How  could  a  party  entering  at  the  end  of  the  twenty 
years  know  the  mode  in  which  the  adverse  title  was  extinguished  ?     With  respect  to 
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the  case  of  Doc  d.  Evam  v.  Page,  it  appears  to  be  at  variance  with  that  of  Doe  d.  Bennet 
V.  Turner  (7  M.  &  W.  226).  But,  at  all  events,  it  cannot  lie  necessary  for  a  party  who 
relies  [707]  upon  the  statute  as  a  defence,  to  anticipate  the  facts  whereby  its  operation 
is  to  be  got  rid  of.  If  the  defendant  has  been  out  of  possession  for  twenty  years, 
prima  facie  his  title  is  extinguished  ;  and  if  there  be  circumstances  to  take  him  out 
of  the  operation  of  the  statute,  they  should  come  from  him.  This  form  of  pleading 
was  adopted  in  Holmes  v.  Xcwlands  (11  Ad.  &  E.  -14),  and  no  question  was  raised  upon 
it.  [Alderson,  B.  In  the  case  of  the  possessio  fratris,  to  which  Mr.  Fortescue  adverted, 
why  could  not  the  defendant  take  issue  I  If  he  be  right,  his  title  has  accrued  within 
twenty  years.  Parke,  B.  Sect.  3  begins  as  a  constructive  clause  ;  is  not  that  as  if 
the  construction  were  put  into  sect.  2  ?]  It  is  rather  a  declaratory  clause  of  the  facts 
wherebj'  sect.  2  is  to  be  proved  ;  the  very  separation  of  the  sections  shews  that  the 
3rd  is  merely  foi'  the  purpose  of  interpreting  the  2nd  by  way  of  evidence,  the  whole 
being  still  referable  to  the  one  period  of  twenty  years  mentioned  in  sect.  2. 

Fortescue  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  On  the  argument  of  this  case,  we  intimated  our  opinion,  that  if 
a  new  trial  of  the  issues  should  be  awarded,  Mr.  Keating  should  have  liberty  to 
amend.  Having  determined  that  the  rule  nisi  for  a  new  trial  should  be  discharged, 
so  that  no  amendment  can  now  take  place,  we  must  give  judgment  on  the  demurrers. 

To  a  declaration  in  trespass,  there  is  a  plea  of  liberum  tenementum  of  T.  Holt, 
and  a  justification  of  the  trespasses  by  the  defendants  as  his  servants,  and  by  his 
command.  The  replication  to  this  plea  is,  that  the  defendants  did  not,  as  the  servants 
of  the  said  T.  Holt,  and  by  his  command,  commit  the  alleged  trespasses.  And  there 
is  a  special  demurrer  to  the  replication,  assigning  various  causes,  amongst  others,  that 
the  replication  is  a  negative  pregnant. 

[708]  On  the  argument  before  us,  it  was  contended  that  the  doctrine  of  negative 
pregnant  might  now  be  considered  as  a  dead  lettei',  in  accordance  with  the  opinion  of 
Loid  Chief  Justice  Tindal,  expressed  in  the  case  of  Bell  v.  Tuckett  (3  Man.  &  G.  802), 
that  "  it  has  not  been  much  regarded  of  late,"  and  by  reason  of  several  decisions,  where 
the  objection  has  not  prevailed  ;  viz.  that  case,  the  case  of  Fit/eon  v.  Osborne  ( 1 2  Ad.  & 
E.  715),  and  Bennison  v.  TItehvell  (7  M.  &  W.  512).  In  those  and  many  other  cases, 
the  Courts,  following  the  doctrine  laid  down  in  that  of  Bobin.sou  v.  Balei/  (I  Burr.  316), 
and  explained  in  De  Wolf  v.  Beean  (13  M.  &  W.  167),  have  allowed  several  facts 
constituting  one  point  of  defence  to  be  included  in  one  traverse  ;  and,  in  carrying 
into  efl'ect  that  very  convenient  doctrine,  have  not  very  strictly  followed  the  rule 
which  forbids  a  negative  pregnant ;  but  they  certiiinly  have  not  decided  that  the  rule 
does  not  now  prevail  in  any  case ;  on  the  contraiy,  in  the  case  of  Bell  v.  Tuckilt 
(3  Man.  k  G.  806),  my  brother  Maule  says,  that  the  doctrine  does  not  apply  to  that 
case,  where  it  was  understood  that  the  replication  put  the  plaintiff  on  the  proof  of 
all  the  allegations  comprised  in  the  plea  ;  and  he  distinguishes  the  cases  of  negative 
pregnant  which  were  cited  in  the  argument.  The  cases  so  distinguished  very  closely 
resemble  the  present,  and  appear  to  us  to  govern  it.  And  in  the  case  of  Mk/iacl  v. 
Myers  (6  Man.  &  G.  709),  the  Court  of  Common  Picas  by  no  means  treat  the  doctrine 
of  negative  pregnant  as  at  an  end. 

A  negative  pregnant  is  objectionable  on  the  ground  of  ambiguity.  It  is  a  form 
of  negative  expression,  which  "rather  supposes  an  affirmative  than  the  contrary;" 
and  "ever}'  plea  ought  to  contain  a  ceitain  atlirmation  or  negation  of  any  single  point 
in  question"  (Co.  l^itt.  126  a.;  Gilb.  Hist.  C.  B.  153;  Stephen  on  Pleading,  381). 
Thus,  Lord  Coke  says  (Co.  Litt.  126  a.),  "ne  dona  pas  per  le  fait"  is  bad,  liecause  it 
implies  [709]  a  gift  by  parol,  and  is  not  a  direct  negative.  The  case  in  the  Year 
Book,  26  Hen.  6,  fol.  46,  47,  and  referred  to  in  Bacon's  Abridgment,  Pleader,  I.  (6), 
and  which  was  cited  in  the  case  of  Bell  v.  Tuckett,  was  another  instance.  In  wjiste, 
the  plea  wiis  that  the  defendant  cut  down  by  the  command  of  the  predecessor  of  the 
plaintiff;  a  replication,  that  he  did  not  cut  the  trees  by  his  command,  was  held  bad. 
Yelverton  -says,  "it  ought  to  have  been  that  the  predecessor  did  not  command."  In 
Myn  V.  Cole  (Cro.  Jac.  87),  a  replication  to  a  plea  justifj'ing  under  the  license  of  the 
plaintiU's  daughter,  traversing  that  he  entered  per  licentiam  suani,  was  held  bad  as 
a  negative  pregnant.  This  traverse  might,  .is  Mr.  iSerjt.  .Stephen  observes,  (and  the 
same  remarks  apply  to  the  case  in  the  Year  Book),  imply  that  a  license  was  given, 
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though  the  defendant  did  not  enter  by  it ;  it  is,  therefore,  pregnant  with  the  admission 
that  the  license  was  given,  and  yet  it  is  not  expressly  admitted,  and  it  is  in  doubt 
whether  the  plaintiff  means  to  deny  the  license,  or  the  entry  by  virtue  of  it.  There 
is  also  the  case  of  Aiiherk  v.  James  (Ventr.  70),  where  the  replication  of  "  non  moderate 
castigavit"  was  held  bad  on  a  similar  ground. 

In  the  present  ease,  the  replication  is  clearly  open  to  the  same  objection.  It 
implies  an  admission  that  there  was  a  command,  and  yet  does  not  expressly  admit  it, 
and  leaves  it  uncertain  what  the  question  is.  Further,  it  would  be  true  if  the  defen- 
dants did  not  enter  at  all,  and  therefore  would  be  a  denial  of  the  very  fact  which 
both  parties  previously  admitted.  We  must,  therefore,  hold  it  to  be  ill  pleaded, 
unless  we  are  prepared  to  say  that  the  rule,  that  every  traverse  shall  be  unambiguous, 
and  not  contain  a  negative  pregnant,  is  exploded,  which  we  certainly  are  not 
authorised  to  say.  In  this  replication  the  plaintiff  should  have  pursued  the  ordinary 
form  ;  he  should  have  replied,  admitting  the  lib.  ten.,  de  injuria  absque  residuo  eausse, 
or  generality  that  the  [710]  defendants  committed  the  trespasses  de  injuria,  and  without 
the  command  of  Holt.  We  therefore  think  our  judgment  should  be  for  the  defendants 
on  the  demurrer  to  this  replication. 

We  have  now  to  dispose  of  the  demurrer  to  the  replication  to  the  fifth  plea.  This 
plea  deduces  a  title  by  an  inclosure  act  to  an  allotment  of  copyhold  land,  comprising 
the  locus  in  quo,  to  one  Trusted,  as  a  trustee  for  the  defendant  Jones  ;  it  states  his 
entry  and  po.ssession  until  just  before  the  time  of  the  trespasses,  then  gives  express 
colour  to  the  plaintiff,  and  states  his  possession  at  the  time  of  the  trespasses  under  a 
charter  of  demise  without  livery,  and  the  defendants  justify  the  trespasses  complained 
of  as  the  servants  of  T.  Trusted,  and  by  his  command.  To  this  plea  there  is  a 
replication,  that  the  defendants  entered  and  committed  the  trespasses  after  the  passing 
of  the  Limitation  Act,  and  after  the  31st  December,  1833  ;  and  it  avers,  that  the  entry 
was  made  for  the  purpose  of  recovering  the  close  in  which  &c.,  and  that  the  supposed 
right  to  enter  did  not  first  accrue  to  Trusted,  or  the  defendants,  or  any  person  through 
whom  they  claimed  the  estate  and  intei'est  in  the  close,  at  any  time  within  twenty 
years  before  making  that  entry,  and  that  hy  reason  thei'eof  the  supposed  right  of 
Trusted,  and  the  defendants  as  his  servants,  was  extinguished.  To  this  replication 
there  is  a  demurrer,  assigning  various  causes,  and  raising  a  question  of  considerable 
importance.  That  question  is,  whether  the  plaintiff,  who  is  admitted  to  be  in  posses- 
sion, and  who  seeks  to  displace  the  title  under  which  the  defendants  claim,  on  the 
ground  that  it  is  barred  by  the  Statute  of  Limitations,  3  it  4  Will.  4,  c.  27,  must 
shew  what  that  title  was,  and  how  it  was  barred  ;  the  statute  providing  that  the  twenty 
years  should  run  from  different  dates,  according  to  the  nature  of  the  title  and  the 
character  of  the  party  in  possession  at  the  commencement  of  the  twenty  years. 

That  the  plaintiff,  the  party  in  possession,  need  not  shew  [711]  title  in  himself 
seems  to  us  to  be  clear.  His  case  is,  that  the  estate  under  which  the  defendants 
claim  has  been  extinguished,  and  consequently  his  own  possession,  whatever  it  is, 
cannot  be  disturbed.  He  is  not  in  the  situation  of  a  plaintiff  admitting  the  freehold 
still  to  be  in  the  defendant,  for  such  a  plaintiff  must  shew  what  estate  he  claims  under 
him  in  his  replication,  as  a  term  of  years,  or  the  like.  If  this  were  a  plea  of  lib.  ten. 
in  the  ordinary  form,  at  the  time  of  the  trespass,  the  traverse  of  the  averment  of 
freehold  would  have  raised  the  question,  whether  it  had  been  extinguished  at  that 
time  by  the  lapse  of  the  twenty  years.  But  the  form  of  this  plea,  stating  the  con- 
veyance of  the  estate,  and  deducing  it  to  Trusted,  prevents  that  course ;  the  estate 
must  be  shewn,  by  pleading  on  the  plaintiff's  side,  to  have  ceased.  Is  it  enough,  then, 
to  aver  that  twenty  years  have  elapsed  since  the  title  accrued,  so  as  to  biing  the  case 
within  the  2nd  section,  which  gives  the  rule,  or  must  the  special  facts  be  stated,  to 
bring  it  within  the  other  sections?  As  the  fact,  whether  the  time  has  elapsed  or  not, 
lies  more  within  the  defendants'  knowledge  than  the  plaintiff's,  who  is  merely  in 
possession,  and  may  have  been  so  for  a  day  only,  and  does  not  neces.sarily  claim  under 
one  who  had  been  in  possession  before,  we  think  that  the  general  allegation,  so  as  to 
bring  the  case  within  the  2nd  section,  is  sufficient. 

The  defendants  will,  on  that  issue,  have  to  prove,  that  they  entered  within  the 
time  limited,  by  shewing  that  Trusted  was  dispo.ssessed  or  discontinued  his  possession 
within  twenty  years  before,  or  otherwise  bringing  himself  within  the  provisions  of  the 
act.  It  is  oijservable,  that  the  plea  states  possession  by  Trusted  just  before  the  time 
when  &c.,  but  not  that  it  was  within  twenty  years  before  the  subsequent  entry  by  the 
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plaintiff.  The  averment,  in  its  present  form,  is  immaterial  ;  the  plea  would  have  been 
good  without  it,  and  it  may  therefore  be  altogether  rejected  in  considering  whether 
the  replication  is  good.  It  was,  however,  contended  by  Mr.  Fortescue,  in  his  able 
argument,  that  it  is  not  enough  [712]  for  the  plaintift'  to  allege  that  the  entry  was 
not  within  twenty  j^ears  after  his  title  accrued,  because  the  case  might  be  one  in  which 
that  averment  would  be  true,  and  yet  the  defendant  would  be  entitled  to  enter.  If, 
for  instance,  the  land  had  been  in  the  possession  of  a  vounger  brother,  the  defendant 
Jones  being  the  heir,  such  possession,  he  argued,  if  the  entry  be  after  the  act,  would 
not  be  the  pos.session  of  the  person  entitled,  but  before  the  act  it  would.  If,  then, 
a  brother  had  been  in  possession  during  moie  than  twenty  j'ears  before  the  act,  though 
the  heir's  right  of  entry  would  have  accrued  more  than  twenty  years  ago,  (for  during 
the  whole  of  such  possession  he  would  have  a  right  of  entry),  he  certainly  might  not 
be  barred.  The  same  observation  might  be  made,  if,  for  twenty  years  before  the  act, 
the  lands  had  been  occupied  by  tenants  at  will.  The  answer  to  this  argument  is,  that 
the  lapse  of  twenty  years  would,  b\'  the  express  enactment  of  the  2nd  section,  be  a 
bar ;  but  if  the  possession  of  the  brother,  or  the  tenancy  at  will,  continued  at  the  time 
of  the  passing  of  the  act,  the  15th  section  provides  a  remedy,  as  the  possession  would 
not  be  adverse,  and  the  entry  must  take  place  within  five  years  after  the  passing  of 
the  act  But  if  the  defendant  wished  to  avail  himself  of  the  right  of  entry  under  this 
clause,  he  ought  to  plead  it  in  a  rejoinder,  for  the  clause  is  by  way  of  a  proviso  or 
defeasance  on  the  prior  clause,  and  by  the  rules  of  pleading,  ought  to  come  from  the 
part}'  seeking  to  avail  himself  of  it. 

If  the  possession  of  the  brother  or  the  tenant  at  will  had  ceased  at  the  time  of  the 
passing  of  the  act,  though  for  a  short  time,  and  some  one  else  had  got  into  possession, 
the  possession  was  then  adverse,  and  the  1.5th  section  would  not  apply.  Whether  the 
defendant  Jones's  title  would  in  that  case  have  been  totally  barred,  is  a  question.  If 
it  would,  it  would  be  on  the  ground  that  it  fell  within  the  enactment  of  the  2nd 
section,  limiting  the  twenty  years  after  the  title  first  accrued,  and  not  within  the 
provi-so  in  the  15th,  and  so  [713]  the  replication  would  be  supported.  If  it  would 
not,  and  assuredly  every  endeavour  should  be  made  to  construe  the  act  so  as  to  avoid 
such  a  consequence,  it  would  be  bv  holding  that  the  title  did  not  first  accrue  till  the 
end  of  the  occupation  by  the  brother,  or  of  the  tenancy  at  will,  and  if  so,  the  replica- 
tion would  equally  be  sustained. 

For  these  reiisons,  we  think  the  replication  sufficient ;  and  therefore  the  judgment 
of  the  Court  must  be  for  the  plaintiff  on  the  demurrer  to  the  fifth  plea. 

Judgment  accordingly. 

CoOMER  r.  Latham.  April  16,  1847. — AVhere  it  is  the  regular  course  of  proceeding 
of  an  inferior  Court,  on  a  verdict  being  found  therein,  for  the  judges  of  the  Court 
to  issue  execution  for  the  deVjt  in  case  of  non-payment,  and  levy  the  auioiuit,  the 
fact  of  the  plaintiff's  bringing  his  plaint  in  the  inferior  Court,  and  not  counter- 
manding the  execution,  renders  him  liable  in  trespass  for  the  seizure,  unless  he 
justify  under  the  process  of  the  inferior  Court. 

[S.  C.  16  L.  J.  Ex.  175.] 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling  house,  and  seizing  and 
taking  his  goods.  Plea,  not  guilty,  by  statute.(a)  At  the  trial,  before  Coltman,  J., 
at  the  last  Chester  assizes,  it  appeared  in  evidence  that  the  defendant  had  sued  the 
plaintiff  in  the  hundred  court  of  Nantwich,  in  that  county,  for  an  alleged  debt  of 
11.  19s.  The  plaintiff  was  duly  summoned  to  appear  to  answer  the  plaint  in  the 
inferior  Court,  but  failed  to  do  so,  and  thereupon,  according  to  the  practice  of  that 
Court,  iis  sworn  to  by  the  steward,  a  verdict  passed  against  him  for  the  debt  and 
costs.  It  appeared  that  it  was  the  regular  practice  of  the  Court  for  the  steward, 
without  anj'  application  from  the  party  obtaining  the  verdict,  to  issue  a  distringas,  in 
case  of  non-paj'ment  within  a  reasonable  time,  under  which  the  goods  of  the  debtor 
were  seized  and  sold  to  satisfy  the  debt  and  costs.  Accordingly,  the  present  plaintiff 
not  having,  [714]  within  the  usual  time  allowed  for  that  purpose  paid  the  money,  the 

(i)  No  statute  was  referred  to  which  protected  the  defendant;  the  case  stood, 
therefore,  as  upon  the  ordinary  plea  of  not  guilty. 

Ex.  Div.  IX. — 44 
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steward,  in  due  course,  without  any  application  fi-om  the  present  defendant  or  his 
attorney,  issued  a  distringas  in  regular  form,  under  which  one  of  the  bailiffs  of  the 
Court  entered  the  plaintiff's  house,  and  distrained  the  goods  in  question,  which  were 
sold  to  satisfy  the  defendant's  debt,  and  the  proceeds  were  paid  over  to  the  steward. 
The  defendant  was  not  present  at  the  seizure,  but  it  was  proved  that  he  had  stated  to 
the  bailiff',  a  few  days  afterwards,  that  he  had  got  his  money  from  Coomer. 

It  was  contended  for  the  defendant,  that,  under  these  circumstances,  he  was  not 
liable  in  trespass  for  the  act  of  the  otttcer  of  the  inferior  Court.  The  learned  judge 
thought  that  there  was  evidence,  by  the  defendant's  subsequent  declaration,  of  his 
having  authorised  the  seizure,  and  under  his  direction  the  jury  found  a  verdict  for 
the  plaintiff,  damages  41.  9s.,  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 

Welsby  now  moved  accordingly.  There  was  no  evidence  to  go  to  the  jury  that 
the  defendant  authorised  the  officer  to  commit  the  trespass.  The  defendant  in  no 
way  personally  interfered  in  the  levy ;  the  distringas  was  not  sued  out  by  him,  or 
issued  at  his  instance,  but  was  the  act  of  the  Court ;  and  the  mere  statement  of  the 
defendant,  that  he  had  got  his  money  from  the  debtor,  by  no  means  imports  that  he 
knew  it  had  been  obtained  by  seizure  of  his  goods.  Under  these  circum.stances, 
Carrati  v.  jMorlei/  (1  Q.  B.  18)  is  an  authority  to  shew  that  the  present  defendant,  the 
plaintiff  in  the  inferior  Court,  who  merely  was  a  suitor  for  the  recovery  of  his  debt 
according  to  the  practice  of  the  Court,  is  not  liable  in  trespass.  [Parke,  B.  In  that 
case  the  proceedings  of  the  inferior  Court  were  irregular.]  The  judgment  does  not 
appear  to  proceed  on  that  ground. 

[715]  Parke,  B.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 
The  question  is,  whether  there  is  evidence  to  go  to  the  jury  of  the  defendant's  having 
authorised  the  issuing  of  the  distringas.  If,  as  appears  to  be  the  case  here,  it  is  the 
usual  and  legular  practice  of  the  inferior  Court,  upon  a  verdict  for  the  plaintiff',  for 
the  judge  of  the  Court  to  go  on  in  the  regular  course,  and  issue  a  distringas,  then, 
unless  the  plaintiff' countermands  it,  he,  by  bi-inging  his  plaint  in  that  Court,  impliedly 
authorises  the  issuing  of  the  distringas,  and  is  just  as  liable  as  if  he  had  expressly 
directed  the  officer  to  serve  it.  The  case  of  Carratt  v.  MorJeij  is  quite  distinguishable: 
there  the  inferior  Court  had  adjudicated  against  a  party  who  was  not  liable  ;  and  the 
Court  held,  that  a  person  who  merely  originated  a  suit  in  a  court  of  justice,  by  stating 
his  complaint  there,  was  not  liable  in  trespass  where  the  proceedings  of  the  Court 
were  erroneous  or  without  jurisdiction.  But  in  this  case  everything  was  lawfull}'  done, 
and  the  defendant  would  not  have  been  liable  as  a  trespasser  if  he  had  pleaded 
properly.  The  fact  of  the  entry  and  seizure  of  the  goods  being  proved,  the  issue  on 
the  plea  of  not  guilty  must  have  been  found  for  the  plaintiff,  but  the  defendant  would 
have  had  a  complete  defence  if  he  had  justified  under  the  process  of  the  inferior 
Coni-t.  There  is,  moreover,  the  circumstance  of  the  defendant's  saying  that  he  had 
got  the  money  from  the  plaintiff. 

RuLFE,  B.  If  that  which  the  defendant  did  led  inevitably,  in  the  due  and  regular 
course  of  proceeding,  to  the  issuing  of  the  distringas,  it  is  the  same  as  if  he  had 
directly  authorised  its  issuing,  and  then  he  was  bound  to  shew  his  justification  for 
doing  so. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 


[716]  Spry,  Clerk  v.  Gallop.  April  21,  1847. — Upon  a  special  case  stated  as  to 
the  right  of  the  plaintiff,  as  rector  of  the  parish  of  St.  Marylebone,  and  minister 
of  the  new  church  of  that  parish,  to  recover  certain  fees  alleged  to  be  due  for  the 
burial  of  certain  paupers  in  the  new  burial-ground  of  the  parish,  it  appeared  that, 
in  1733,  the  then  minister  or  rector  of  the  parish,  and  the  parochial  authorities, 
referred  to  a  third  person  the  settlement  of  the  minister's  fees,  and  a  table  of 
fees  was  accordingly  pi'epared  by  the  referee.  From  that  time  down  to  1838,  a 
fee  of  Is.  6d.  was  paid  by  the  parish  officers  to  the  minister  or  rector  of  the 
parish  for  the  burial  of  a  pauper  in  any  of  the  cemeteries  of  the  parish.  By  the 
Stat.  51  Geo.  3,  c.  151,  (a.D.  1811),' the  vestrymen  of  St.  Marylebone  were 
empowered  to  purchase  land  for  erecting  a  new  church  and  new  chapels,  and 
making  a  new   burial-ground.     By   sect.  35,  Dr.   H.,  the  then  rector,  and  his 
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.successors,  were  declared  to  be  ministers  of  the  new  church,  and  the  patron  of 
the  living  was  empowered  to  appoint  successively  ministers  of  the  new  church, 
who  were  to  enjov  such  oblations,  mortuaries,  glebes,  tithes,  profits,  and  other 
ecclesiastical  dues,  as  the  present  minister  ought  to  have.  Power  was  also  given 
to  the  patron  to  appoint  a  minister  to  officiate  in  burying  the  dead  in  the  new 
burial-ground,  but  no  person  was  appointed  in  pursuance  thereof.  B\'  sect.  49, 
the  vestrymen  were  empowered  to  settle  the  rates  and  fees  for  burial  in  the  new 
burial-ground,  and  to  alter  and  amend  the  same.  By  sect.  50,  they  were 
prohibited  from  reducing  the  bui-ial  fees  below  the  amount  then  payable  for 
burials  in  the  parish.  By  sect.  71  they  were  empowered  to  borrow  £150,000  on 
the  credit  of  the  rates  and  burial  fees,  and  to  assign  any  portion  of  such  rates  or 
fees  to  the  persons  advancing  the  money.  In  pursuance  of  the  act,  the  vestry,  in 
1835,  settled  a  table  of  fees,  of  which  an  item  was,  "  Paupers  from  the  workhouse, 
2s.  6d.  ;"  and  from  that  time  the  sum  of  Is.  6d.  has  been  paid  to  the  rector,  and 
Is.  to  the  clerk  and  sexton,  on  such  burials.  The  burial  .service  has  not  been 
performed  hy  the  rector  or  any  of  his  curates,  but  by  the  reader  of  one  of  the 
new  chapels. — Held,  first,  that,  upon  this  statement,  no  fee  was  shewn  to 
be  due  to  the  plaintiff,  either  by  custom  or  by  virtue  of  the  act  of  Parliament ; 
secondly,  that,  if  such  fee  were  due,  it  must  be  recovered  in  the  Ecclesiastical 
Court. 

[S.  C.  16  L.  J.  Ex.  218.] 

Debt  by  the  plaintifT,  who  is  the  rector  of  the  parish  of  8t.  Marylebone,  and  the 
minister  of  the  new  church  of  that  parish,  to  recover  from  the  defendant  the  amount 
of  certain  fees,  alleged  to  be  due  to  the  plaintiff  in  respect  of  the  burial  of  certain 
paupers  of  that  parish.     Plea,  nunquam  indebitatus. 

The  following  case  was,  by  consent  of  the  parties  and  under  the  order  of  a  judge, 
stated  for  the  opinion  of  this  Court.  The  plaintiff,  the  Kev  Dr.  Spr}',  became  in 
1825,  and  still  is,  rector  of  the  parish  of  St.  Marylebone,  in  the  county  of  Middlesex, 
and  minister  of  the  new  church  of  that  parish,  mentioned  in  the  acts  of  Parliament 
hereinaftci'  referred  to.  Several  acts  of  parliament  for  the  building  of  churches  and 
chapels  in  that  parish,  and  for  the  creation  of  a  select  vestry  therein,  have  been  passed, 
and  upon  the  construction  of  the  act  hereinafter  mentioned  the  present  ijuestion 
arises.  By  the  statute  51  Geo.  3,  c.  151,  intituled,  "An  Act  to  enable  the  Vestrymen 
of  the  Parish  of  St.  Maiylebone,  in  the  county  of  Middlesex,  to  build  a  new  [717] 
Parish  Church,  and  two  or  more  Chapels,"  &c.,  after  recititig,  with  other  statutes, 
the  statute  46  Geo.  3,  c.  124,  to  enable  the  vestrymen  of  the  parish  of  St.  Marylebone 
to  provide  any  additional  cemetery  or  burial-ground  for  the  parish,  anil  to  erect  a 
chapel  thereon,  &c.,  and  reciting  that  the  said  vestrymen  had  purchased  a  piece  of 
ground  and  inclosed  the  same  for  an  additional  eemeterj'  for  the  said  parish,  and 
erecting  a  chapel  thereon,  but  that  the  said  piece  of  ground  had  not  then  been  conse- 
crated, nor  had  any  church  or  chapel  been  erected  or  built  thereon,  it  was  enacted,  that 
the  said  recited  acts  be  repealed,  and  by  the  next  section  (2)  it  was  enacted,  that  the 
vestrymen  appointed  under  35  Geo.  3,  c.  73,  be  empowered  to  carry  that  present  act 
into  execution.  By  sect.  14,  the  said  vestry  are  empowered  to  purchase  land  within 
the  said  parish,  for  erecting  a  new  parish  church,  and  also  two  or  moic  chapels,  and 
for  making  any  roads  or  approaches  to  the  same,  or  to  the  cemeteries,  aiifl  also  for 
providing  buildings,  &c.,  for  the  residence  of  a  clergj'man,  clerk,  and  sexton,  in  the 
said  cemetery.  By  sect.  26,  the  vestrymen  are  empowered  to  enter  into  any  contract 
for  building,  repairing,  &c.  the  said  church,  chapels,  &c.,  and  the  said  piece  of  ground 
so  purchased  and  intended  for  a  cemetery,  and  for  erecting  a  chapel  thereon,  &c.  By 
sect.  29,  it  is  enacted,  that  the  .said  piece  of  ground  so  purchased  in  pursuance  of 
46  Geo.  3,  c.  124,  for  a  cemeter_v,  and  for  erecting  a  chapel,  should  be  vested  in  the 
said  vestrymen,  subject  to  the  provisions  of  this  act.  By  sect.  31,  vestrymen  are 
empowered  to  build  a  chapel  upon  the  said  piece  of  ground  so  purchased  for  a  burial- 
ground,  and  al-so  to  build  a  house  thereon  for  the  residence  of  the  minister,  to  be 
appointed  as  thereinafter  mentioned,  for  burying  the  dead  in  the  said  cemetery,  and 
another  house  for  the  use  of  the  clerk  or  sexton.  By  sect.  33,  so  soon  as  the  piece  of 
ground  for  a  cemetery  shall  have  been  consecrated,  the  same  shall  for  ever  be  used 
as  an  additional  cemetery. 

[718]  By  sect.   35,   Dr.  Hislop,  (the  then  minister  of  the  said  parish),  and  his 
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successors,  were  declared  to  be  ministers  of  the  said  new  church  ;  and  the  Duke  of 
Portland,  (then  the  patron  of  the  living),  and  his  successors,  were  empowered,  upon 
every  vacanc}',  to  appoint  a  fit  person  to  be  minister  of  the  said  new  church,  which 
person  and  persons,  and  his  and  their  successors,  so  to  be  nominated  and  appointed, 
should,  after  such  nomination,  be  ministers  successively  of  such  new  church,  and 
should  have  and  enjoy  such  oblations,  mortuaries,  Easter  ofl'erings,  glebes,  tithes, 
profits,  commodities,  and  other  ecclesiastical  dues  and  duties,  arising  within  the  said 
parish,  as  the  present  minister  ought  to  have  and  enjoy,  or  that  any  of  his  predecessors 
(ministers  of  the  said  parish)  ought  to  have  had  and  enjo3'ed.  By  sect.  41,  it  is 
enacted,  that  when  the  said  piece  of  ground  so  purchased  for  a  cemetery,  or  for  erecting 
a  chapel,  should  be  consecrated,  the  said  Duke  of  Portland,  or  the  persons  for  the 
time  being  entitled,  should  from  time  to  time  appoint  a  minister  of  the  Church  of 
England,  to  officiate  for  life,  or  during  pleasure,  in  burying  the  dead  in  the  said  intended 
cemetery  ;  and  also,  that  when  the  said  chapel  should  be  finished  and  consecrated, 
the  said  Duke  of  Portland,  or  the  other  persons  entitled,  should  appoint  a  reader  to 
perform  divine  service  in  the  said  chapel ;  and  the  said  Duke  of  Portland,  &c.  were 
thereby  empowered  to  appoint  a  clerk  and  sexton,  with  the  consent  and  approbation 
of  the  said  vestrymen  ;  and  that  the  said  reader,  preacher,  clerk,  and  sexton,  should 
receive  for  their  respective  salaries  such  sums  of  money  yearly  as  the  said  vestrymen 
should  think  fit  to  appoint.  By  sect.  46,  the  minister  of  the  other  chapels  to  be  built 
is  to  receive  such  salary  as  such  vestrymen  shall  think  fit  to  appoint.  By  sect.  49,  the 
said  vestrymen  are  empowered  to  settle  the  rates  and  fees  for  burial  of  the  dead  in  the 
vaults  of  the  said  new  church,  and  of  all  the  chapels  to  be  built  on  and  in  the  intended 
cemetery,  and  in  the  vaults,  and  to  make  such  [719]  rules  concerning  burials,  and  for 
keeping  the  said  new  church,  chapels,  and  vaults  in  good  repair,  and  to  alter  and 
amend  such  rates  and  fees,  and  to  make  such  other  rates,  &c.  as  should  to  them 
appear  reasonable.  By  sect.  50,  it  is  provided,  that  nothing  in  that  act  should  enable 
the  vestrymen  to  reduce  the  rates  or  fees  to  be  payable  for  every  burial  in  the  said 
vaults  and  cemetery,  to  less  sums  than  were  then  payable,  according  to  the  classes  or 
divisions  of  the  said  vaults  and  cemetery,  for  burials  in  the  then  ])resent  cemeteries 
of  the  said  parish  ;  but  the  same  should  be  due  and  payable  to,  and  might  be 
demanded  and  taken  by,  the  persons  entitled  thereto,  anything  therein  contained  to 
the  contrary  notwithstanding.  By  sect.  52,  the  vestry  are  empowered  to  let  the  pews 
in  the  said  new  church  and  chapels,  and  to  receive  the  pew  rents.  By  sect.  61,  the 
vestrymen  are  empowered  to  make  rates  for  the  purposes  of  the  act,  not  to  exceed  4d. 
in  the  pound.  By  sect.  71,  it  is  enacted,  that,  in  order  to  enable  the  said  vestrymen 
to  carry  the  several  purposes  of  this  act  into  immediate  execution,  it  shall  and  may 
be  lawful  for  them,  from  time  to  time,  to  borrow  at  interest  such  sums  of  money,  not 
exceeding  in  the  whole  £150,000  at  any  one  time,  as  they  shall  judge  necessary  for 
the  purposes  of  the  act,  upon  the  credit  of  the  rates  and  fees  arising  on  account  of 
burials  in  the  said  new  church  or  chapels,  and  in  the  said  cemetery,  and  also  on  the 
rates  and  fees  arising  on  account  of  burials  in  any  other  cemetery,  burial-ground,  or 
vault,  within  the  said  parish,  and  on  the  sums  of  money  received  for  the  rents  of  pews 
in  the  .said  new  church  and  chapels,  and  upon  the  credit  of  the  rates  or  assessments 
levied  and  collected  by  virtue  of  this  act ;  and  by  writing  to  assign  all  or  any  part  of 
the  said  fees,  costs,  rates,  or  assessments,  to  such  persons  as  shall  lend  or  advance  any 
money  thereon.  By  sect.  12,  the  said  vestry  are  empowered  to  raise  money  by 
annuities.  By  sect.  78,  it  is  enacted,  that  all  monies  arising  from  such  fees,  rents, 
rates,  or  assessments,  and  all  money  that  might  be  borrowed  by  the  said  vestrymen 
by  virtue  of  [720]  that  act,  should  be  applied  towards  carrying  the  several  purposes 
of  that  act  into  execution.  By  sect.  SO,  it  is  enacted,  that  if  at  any  time  hereafter 
all  the  money  which  shall  have  been  borrowed  by  virtue  of  this  act  shall  be  paid  off 
and  discharged,  and  the  monies  arising  from  the  rents  of  the  pews  in  the  said  intended 
church  and  chapels,  and  the  rates  and  fees  received  on  account  of  buiials  within  the 
several  cemeteries,  burial-grounds,  and  vaults  , within  the  said  parish,  and  from  the 
rates  or  assessments  to  be  raised,  levied,  and  collected,  by  virtue  of  this  act,  shall  be 
more  than  sufficient  for  paying  the  several  annuities  and  annual  sums  of  money  to  be 
paid  by  way  of  tontine,  and  the  several  other  annual  sums  and  salaries  to  be  paid  by 
this  act,  and  the  repairs  of  the  said  intended  new  church  and  chapels,  and  other 
Viuildings  and  conveniences  to  be  erected,  purchased,  or  taken,  by  virtue  thereof,  and 
all  the  costs  attending  the  execution  of  the  same,  then  it  shall  and  may  be  lawful  for 


16M.  &W.  721.  SPRY    V.  GALLOP  1381 

the  said  vestrymen  to  apply  such  surphis  monies  to  such  parochial  purposes  as  the 
said  vestrymen  shall  think  right  ami  proper,  and  as  shall  in  their  judgment  be  for  the 
use  and  benetit  of  the  parishioners  of  the  said  palish,  and  all  such  rates  and  assess- 
ments on  lands,  tenements,  or  hereditaments,  shall  thenceforth  cease  and  be  no  longer 
raised.  By  sect.  89,  it  is  provided,  that  nothing  therein  contained  shall  operate  to 
lessen  or  alter  the  right  of  the  Duke  of  I'oitland,  or  the  person  for  the  time  being 
entitled  to  the  .said  rector}'  or  advowson,  to  the  ecclesiastical  dues,  oblations,  &c., 
belonging  thereto. 

On  the  piece  of  ground  stated  to  have  been  purchased  for  a  burial-ground  in  the 
preamble  of  the  statute  51  Geo.  3,  the  vestrymen  of  the  said  parish,  in  or  about  the 
year  1814,  built  a  chapel,  under  the  provisions  of  the  said  act,  and  the  rest  of  the 
ground  was  converted  into  a  cemetery,  under  the  provisions  of  the  same  act,  and  that 
ground  was  duly  consecrated  as  a  burial-ground  in  the  month  of  May,  1814.  The 
chapel  is  named  St.  John's  Chapel,  Maiylebono,  and  the  cemetery  is  called  the  burial- 
[721]-ground  of  St.  John's  Chapel.  It  appears  by  the  parish  books,  that  before  the 
passing  of  that  act,  so  far  back  as  the  year  1733,  the  surplice  fees  for  the  burials  in 
the  .said  parish  were  received  and  paid  to  the  minister  of  the  said  parish,  for  his  own 
use,  and  were  one  of  the  profits  of  that  living  ;  and  a  fee  has,  since  the  passing  of 
the  .said  act,  been  paid  to  the  rector,  for  all  burials  in  the  cemetery  of  the  said  parish, 
except  in  regard  to  the  pauper  burials,  as  to  which  an  objection  was  taken  in  June, 
IS3iS,  to  the  payment  of  any  fee  to  the  rector.  Under  the  provisions  of  the  said  act, 
the  vestry  settled  the  amount  to  be  received  as  fees  payable  for  the  burials  of  the 
dead  in  the  vaults  of  the  parish  church  and  chapels,  and  in  the  cemetery  ;  and  the  fees 
for  all  burials  in  the  said  ground,  called  the  burial-ground  of  St.  John's  Chapel,  have 
been  received  by  the  plaintiff  and  his  predecessors,  ministers  of  the  parish, ;respectively, 
since  the  consecration  of  the  said  burial-ground,  without  any  claim  or  objection  except 
as  herein  mentioned. 

In  the  year  1733,  it  was  b}'  the  vestry,  on  the  part  of  the  parish,  and  by  Mr. 
Garwood,  the  then  minister  of  the  parish,  on  his  own  part,  referred  to  Major  Hanway 
to  settle  the  minister's  fees,  and  the  fees  of  the  parish  clerk,  and  sexton,  and  grave- 
digger,  for  burials  in  the  church,  churchyard,  and  new  burying-ground,  and  it  was 
resolved  that  his  determination  in  writing  should  be  final  and  decisive.  In  pursuance 
of  this  reference.  Major  Hanway  prepared  a  table  of  fees,  which  was  signed  by  him 
at  a  special  vestry  called  for  that  purpose,  and  was  afterwards,  at  the  same  vestry, 
signed  by  Mr.  (Garwood,  and  the  churchwardens  and  inhabitants  present.  Such  table 
of  fees  was  afterwards,  in  pursuance  of  a  resolution  of  the  vestry,  submitted  to  the 
Earl  and  Countess  of  Oxford,  as  patrons  of  the  said  living,  and  approved  of  by  them, 
and  was  subsequently  confirmed,  at  the  instance  of  the  vestry,  by  a  faculty  of  the 
Diocesan  Court  of  London.  This  table  of  fees  was,  by  order  of  the  vestry,  afterwards 
entered  in  the  minute-book  of  their  proceedings,  [722]  and  printed  for  general  use. 
These  proceedings  appear  in  the  miiuites  of  the  vestry,  and  of  a  committee  appointed 
by  the  vestry  to  consider  the  inclosing  and  fencing  of  tlie  new  burial-ground.  Extracts 
from  the  said  minutes  of  the  vestry,  and  of  the  said  committee,  and  a  copy  of  such 
taljle  of  fees,  are  hereto  annexed,  and  are  to  be  taken  as  part  of  this  case. 

The  accounts  of  the  overseers  of  the  poor  of  the  said  parish  are  in  existence,  for 
the  year  ending  the  4th  of  May,  1683,  and  for  the  year  ending  Easter,  1()88,  and  from 
the  year  173U  to  the  [jrcsent  time.  In  the  accounts  of  the  overseers  for  the  years 
1683  and  1(588,  and  in  the  accounts  of  the  overseers  for  each  of  the  years  1730,  1731, 
and  1732,  there  are  charges  for  cotlins,  and  digging  graves  for  the  poor,  and  for  carrying 
the  bodies  of  the  poor  to  the  grave.  The  earliest  payments  to  the  rector  are  the 
following  items,  that  is  to  say,  in  the  account  of  Mr.  E.  Dawsal,  one  of  the  then  over- 
seers of  the  parish,  of  disbursements  for  the  poor  in  the  year  1732,  is  contained  the 
following  entry  : — "June  11.  Mr.  Garwood,  as  per  order,  £28."  The  next  entry  is 
the  account  of  disbursements  for  the  year  1783,  by  Mr.  .1.  Coppendale,  one  of  the  over- 
seers of  the  parish,  as  follows  : — "  May  27.  I'aid  Mr.  Garwood  his  fees  for  burying 
the  casual  poor,  11.  10s."  And  in  the  same  year,  in  the  account  of  disl)ursements  of 
Mr.  VV.  Boozshers,  the  other  overseer,  is  the  following: — "May  27.  Paid  Mr.  Gar- 
wood, for  the  burial  of  twenty-nine  poor  per.sons,  21.  3s.  6d."  From  the  year  1733, 
down  to  the  fifteenth  year  of  the  reign  of  (Jeorge  the  Third,  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  paid  to  the  rector  of  the  parish  a  fee  of  Is.  (id., 
out  of  the  [wor's  r;itc  of  the  parish,  for  the  burial,  in  any  of  the  cemeteries  of  the 
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parish,  of  any  pauper  from  the  workhouse  ;  and  from  the  fifteenth  year  of  the  reign 
of  George  the  Third,  down  to  the  year  1838,  the  directors  and  guardians  of  the  poor 
of  the  parish  continued  to  pay  the  rector  of  the  parish,  out  of  the  poor's  rate  of  the 
parish,  a  similar  fee  of  Is.  6d.,  upon  the  burial,  in  any  of  [723]  the  cemeteries  of  the 
parish,  of  any  pauper  from  the  workhouse;  but  in  the  year  1838,  the  directors  and 
guardians  of  the  poor  of  the  parish  objected  and  refused  to  pay  any  fee  to  the  rector, 
upon  the  burial  of  paupers  from  the  workhouse  in  the  St.  John's  Wood  burial-ground 
aforesaid,  of  which  the  plaintiff  in  the  same  year  had  notice;  and  no  fee  since  that 
time  has  been  paid  to  the  rector,  upon  the  burial  of  a  pauper  in  the  said  burial-ground. 

In  pursuance  of  the  above  statute  of  51  Geo.  3,  c.  1-51,  a  table  of  fees  was,  in 
February,  1835,  settled  by  the  vestrymen  of  the  parish,  in  which  table  is  an  item  as 
follows  : — "Paupers  from  the  workhouse,  2s.  6d."  Of  such  fee  of  2s.  6d.  the  sum  of 
Is.  6d.  has  always  been  paid  to  the  rector,  and  Is.  to  the  parish  clerk  and  sexton ; 
and  a  payment  of  Is.  to  the  parish  cleik  and  sexton,  upon  every  burial  from  the  work- 
house, has  been  continued  to  be  paid  from  the  month  of  June,  1838,  to  the  present 
time.  A  copy  of  the  said  last-mentioned  table  of  fees  is  annexed  to,  and  is  to  form 
part  of,  this  case.  The  defendant,  at  the  time  of  giving  the  orders  hereinafter  men- 
tioned, was  master  of  the  workhouse,  and  as  such,  since  the  year  1838,  gave  orders 
to  Mr.  Tookey,  the  deputy  clerk  and  sexton  of  the  said  parish,  for  the  burial  of  ten 
paupers,  who  died  in  the  workhouse,  and  who  were  buried  in  the  cemetery  of  the 
parish,  called  the  burial-ground  of  St.  John's,  being  the  new  burial-ground  above 
mentioned,  one  of  which  notices  was  in  the  following  words  : — "  Parish  of  St.  Maryle- 
bone.  January  31,  1838.  Let  Isabella  Harvey,  charwoman,  aged  seventy-three 
years,  be  buried  at  the  charge  of  the  pai-ish.  George  Gallop.  To  Mr.  Tookey,  St. 
Marylebone,  High-Street."  The  other  notices  are  substantially  the  same.  On  receiving 
such  orders,  Mr.  Tookey  gave  notice  that  such  funerals  would  take  place,  to  Mr. 
Wharton,  who  had  been  duly  appointed  under  the  41st  sect,  of  the  said  act  of 
51  Geo.  3,  c.  151,  as  rector,  to  perform  divine  service  and  preach  in  the  said  chapel, 
and  he  accordingly  attended  and  [724]  buried  the  said  paupers  in  the  said  ground. 
No  pei'son  has  been  appointed  under  the  41st  sect,  of  51  Geo.  3,  c.  151,  to  bury  the 
dead  in  St.  John's  Wood  burial-ground,  nor  did  the  plaintiff,  or  any  of  his  curates,  or 
any  person  appointed  by  the  plaintiff,  officiate  at  any  of  the  said  bui-ials  ;  but  the 
plaintiff  contends,  that  the  said  Mr.  Wharton  must  be  taken  to  have  acted  as  his 
curate,  or  under  his  authority,  for  that  purpose:  and  the  plaintiff  claims  a  fee  of  Is.  6d. 
for  each  of  such  funerals. 

It  is  to  be  taken  for  the  purposes'  of  this  case,  that  the  defendant  is  the  party 
liable  for  such  fees,  if  the  plaintiff  be  entitled  to  be  paid  fees  for  the  burial  of  paupers 
in  the  said  lastmeutioned  burial-ground.  The  pleadings,  of  which  a  copy  is  annexed, 
are  to  form  and  be  considered  part  of  this  case.  The  question  for  the  opinion  of  the 
Court  is,  whether  or  not  the  plaintiff  is  entitled  to  recover,  by  action  in  one  of  the 
superior  courts  of  law  at  Westminster,  a  fee  of  Is.  6d.  for  each  of  the  said  burials  in 
the  burial-ground  of  St.  John's  Chapel.  If  he  is  so  entitled,  a  judgment  shall  be 
entered  against  the  defendant  in  this  action,  by  confession,  for  £  ,  immedi- 

ately after  the  decision  of  this  case,  or  otherwise,  as  the  Court  may  think  fit.  But  if 
the  Court  is  of  opinion  that  he  is  not  entitled  to  recover  such  fee  by  an  action  in  one 
of  the  superior  courts  of  law  at  Westminster,  then  the  plaintiff  agrees  to  enter  a  nolle 
prosequi  in  this  action,  immediately  after  the  decision  of  this  case,  or  otherwise,  as 
the  Court  may  think  fit,  and  that  judgment  shall  be  entered  accordingly. 

The  plaintiff's  points  for  argument  were,  that  he  is,  under  the  circumstances  above 
detailed,  entitled  to  the  fee  of  Is.  6d.  for  each  of  the  said  burials  mentioned  in  the 
case,  and  that  such  fee  is  recoverable  by  action  at  law.  The  defendant's  points  were, 
that  a  fee  is  not  legally  payable  on  the  burial  mentioned  in  the  case  ;  that  if  the  same 
is  payable,  the  plaintiff  is  not  entitled  to  receive  the  same ;  and  that  such  fee  is  not 
recoverable  by  action  at  law. 

[725]  The  case  was  argued  in  Hilary  Term  last  (Jan.  18),  by 

Watson,  for  the  plaintiff.  The  first  question  in  this  case  is,  whether  the  plaintiff, 
as  rector  of  the  parish  and  minister  of  the  new  church,  is  entitled  to  the  fees  in 
question ;  and  it  is  submitted  that  he  is.  It  may  be  conceded  that  the  burial  fee  is 
not  due  of  common  right,  but  only  by  custom.  But  this  appears  upon  the  case  to  be 
a  customary  fee.  The  minister,  in  such  case,  is  not  entitled  to  it  as  for  the  work  he 
performs,  but  by  way  of  pious  offering;  and  where  there  is  a  chapel  of  ease,  he  is 
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entitled  to  the  fee  though  he  does  not  himself  oflSciate.  The  first  trace  of  any  burial 
fees  being  payable  in  this  parish,  which  appears  in  the  case,  is  in  the  year  1733,  when 
a  piece  of  land  was  purchased  for  a  new  burial-ground,  and  it  was  referred  to  a  Major 
Hanway  to  settle  the  amount  of  the  burial  fees,  and  he  did  accordingly  settle  the  fees 
payable  in  the  new  as  well  as  the  old  burial-ground.  The  fees  were  then  settled  in 
amount,  not  created  for  the  first  time ;  the  minister  would  not  then,  any  more  than 
now,  have  been  entitled,  except  by  custom.  From  that  time  down  to  the  passing  of 
the  stat.  ."il  Geo.  3,  c.  151,  the  fees  mentioned  in  the  case  continued  to  be  paid  ;  being 
of  two  kinds,  the  one  payable  to  the  parish,  the  other  the  "surplice  fee."  The  object 
of  that  act  was  to  enable  the  \estrymcn  of  St.  Marjdebone  to  build  a  new  parish 
church,  and  two  or  more  chapels,  on  ground  to  be  purchased  under  the  act.  The 
important  section  to  be  considered  in  the  present  case  is  the  35th.  It  declares  and 
enacts,  that  Dr.  Hislop  shall  be  the  minister  of  the  said  new  church  ;  and  that  the 
Duke  of  Portland,  then  the  patron  of  the  living,  or  the  person  or  persons  for  the  time 
being  entitled  to  the  rectory  of  the  said  parish,  and  to  the  advowson  of  the  said  church 
of  the  said  parish,  and  having  the  right  of  nominating  and  appointing  a  minister  or 
ministers  to  the  said  old  church,  should  and  might,  upon  every  vacancy,  appoint  a  fit 
person  to  be  the  minister  of  the  said  new  church,  [726]  which  person  or  persons,  and 
his  and  their  successors,  so  to  be  nominated  and  appointed,  should,  after  such  nomina- 
tion and  appointment,  be  ministers  successively  of  such  new  church,  and  should  have 
and  enjoy  such  oblations,  mortuaries,  Easter  offerings,  glebes,  tithes,  profits,  com- 
modities, and  other  ecclesiastical  dues  and  duties,  arising  within  the  said  parish,  as 
the  present  minister  ought  to  have  and  enjoy,  or  as  any  of  bis  predeces.sors,  ministers 
of  the  said  parish,  ought  to  have  had  and  enjoyed.  Then,  by  sect.  49,  the  vestrymen 
are  empowered  to  settle  and  fix  the  rates  and  fees  for  burial  of  the  dead  in  the  new 
church,  &c. ;  but  sect.  50  precludes  them  from  reducing  the  fees  to  less  sums  than 
were  then  payable,  and  enacts,  that  "  the  same  shall  be  due  and  payable  to,  and  may 
be  demanded  and  taken  by,  the  person  or  persons  entitled  thereto,  anything  therein 
contained  to  the  contrary  thereof  notwithstanding."  It  appears  that,  in  pursuance  of 
this  statute,  the  vestry  did  settle  a  table  of  fees,  of  which  one  item  is,  "Paupers  from 
the  workhouse,  2s.  6d."  and  that  of  this  sum.  Is.  6d.  has  always  been  paid  to  the 
rector.  The  act  of  Parliament,  therefore,  distinctly  recognises  the  existence  and 
legality  of  the  fees  then  payable.  The  list  sect,  of  the  same  act  directs,  that  when 
the  piece  of  ground  purchased  for  a  cemetery  or  burial-ground  for  the  parish  shall  be 
consecrated,  the  patron  shall,  from  time  to  lime,  appoint  a  clergyman  to  officiate  in 
burying  the  dead  there.  Xo  person  has  been  a[)pointed  under  this  section  to  bury 
the  dead  ;  but  Mr.  Wharton  is  the  person  appointed,  under  the  same  section,  to 
perform  divine  service  and  preach  in  the  chapel  erected  on  the  new  burial-ground,  and 
he  accordingly  officiated  at  the  burials  in  question.  Such  being  the  state  of  the  facts, 
the  plaintift'  is  entitled  to  receive  the  fees  on  those  burials.  The  case  is,  in  truth, 
almost  decided  by  that  of  S/n-i/  v.  Emperor  (6  M.  &  W.  639) ;  the  only  diff"erence  being, 
that  the  fees  demanded  in  tiiat  [727]  case  were  not  fees  for  pauper  burials,  which  can 
make  no  real  dill'erence.  On  this  part  of  the  case,  he  cited  3  Burn's  Eccl.  Law,  tit. 
"Oft'cring,"  p.  453;  Rogers's  Eccl.  Law,  125-128;  Gibson's  Codex,  (2nd  edit.),  542, 
543;  Tiqisall  v.  Ferrers  (Hob.  175);  Andrew.-^  v.  Cawthorne  (Willes,  536);  and  Gilbert 
v.  BuzMrd  (2  Hagg.  Cons.  Kep.  233  ;  2  I'liill.  Eccl.  Kep.  3G0). 

The  next  ((uestion  is,  whether,  assuming  the  j)l,uutifi'  to  be  entitled  to  these  fees, 
an  action  at  law  will  lie  for  them.  First,  he  may  recover  them  by  action,  if  they  are 
customable  fees,  and  it  makes  no  dillerence  that  they  are  spiritual  fees :  Year  Book, 
11  Hen.  7,  p.  14,  pi.  8.  It  is  by  no  means  clear  that  debt  would  not  lie  for  a  modus 
decimandi.  But,  in  the  next  place,  these  fees  being  made  payable  by  act  of  Parlia- 
ment, the  plaintifi'is  clearly  entitled  to  recover  them  in  a  court  of  law.  And  fortius 
purpose  it  is  quite  immaterial  whether  the  person  entitled  to  the  fee  bo  a  spiritual 
person  or  not.  When  this  case  came  before  the  Ecclesiastical  Court,('/)  the  judge, 
Dr.  Lushington,  held  that  he  had  no  jurisdiction.  In  Vin.  Abr.  tit ,  Fees,  H.  pi.  7, 
it  is  stated,  that  a  prohibition  was  granted  to  stay  an  action  commenced  by  a  ])arish 
clerk  in  the  Consistory  Court  for  his  fees  ;  on  the  ground  that,  as  his  office  was 
temporal,  whatever  was  given  for  the  service  of  that  office  must  be  of  temporal  conus- 
ance.    The  general  principle,  that  debt  lies  for  fees  or  payments  authorised  by  an  act 

{d)  Spry  V.  The  Directors,  &c ,  of  St.  Marylebone,  2  Curteis,  U. 
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of  Pailiameiit,  is  laid  duwii  iu  Com.  Dig.,  Debt.,  (A.    1),  Goudy  v.  I'enuy  (9  M.  &  W. 
687),  and  Carden  v.  The  General  Ceinetery  Company  (.5  Biiig.  N.  C.  253). 

Martin,  for  the  defendant.  Burial  fees  are  of  two  kinds  ;  the  fee  payable  for  the 
use  of  the  ground  for  the  grave,  and  that  payable  for  the  performance  of  divine  service 
at  the  burial,  commonly  called  the  "surplice  fee."  It  is  the  latter  fee  which  is  now 
claimed  by  the  plaintiff.  Now  it  is  clear  [728]  that  such  a  fee  is  not  due  of  common 
right,  but  only  by  custom,  and  for  the  performance  of  the  service :  Com.  Dig., 
Cemetery,  (B),  Andrews  v.  Oawthorne,  Dean  of  Exeter's  case  (1  Salk.  334),  Tqjsall  v. 
Ferrers,  Burdcaux  v.  Lancaster  (id.  332).  Now  there  is  no  evidence  to  satisfy  the 
Court  of  any  immemorial  custom  in  the  present  case.  To  be  good  in  law,  it  must  have 
existed  from  the  time  of  Richard  the  First;  whereas  here  it  is  admitted  that  the  first 
trace  of  any  such  fee  is  in  the  year  1733.  This  Court  has  no  power  to  draw  inferences 
of  fact,  as  a  jury  might;  a  clear  prescriptive  title,  therefore,  ought  to  have  been  shewn 
upon  the  face  of  the  case.  Then,  with  respect  to  the  supposed  title  founded  upon  the 
51  Geo.  3,  c.  151,  it  is  plain  upon  the  terms  of  that  statute,  that  the  burial  fees  for 
interment  at  the  new  burial-ground  were  intended  to  be  payable  to  the  new  burial 
minister,  to  be  appointed  under  the  41st  section,  and  not  to  the  minister  of  the  new 
church  ;  but  no  burial  minister  has  been  appointed,  and  neither  the  plaintiff  nor  his 
curates  have  in  fact  officiated  at  funerals  there.  As  to  the  49th  section,  that  clearly  was 
framed  and  intended  only  to  protect  the  mortgagees,  and  applies,  as  was  admitted  in 
Sjnj  V.  Emperor,  only  to  the  fees  to  be  taken  in  respect  of  the  bui'ial-place  itself,  and 
not  to  the  surplice  fees  to  be  taken  by  the  minister.  In  that  case  Lord  Abinger,  C.  B., 
intimates  his  opinion  distinctly,  that  those  fees  are  receivable  only  by  custom.  And 
Rolfe,  B.,  founds  his  opinion  altogether  upon  the  ground  that  the  facts  appearing  in 
that  case  did  amount  in  effect  to  what  was  contended  for  on  behalf  of  the  plaintiff, 
namely,  that  this  had  been  a  customary  fee,  payable  under  the  name  of  a  surplice  fee, 
to  the  incumbent  for  the  time  being  of  the  parish,  by  himself  or  his  deputy  performing 
the  duty  of  burial.  Upon  the  new  facts  appearing  in  the  present  case,  the  judgment 
of  that  learned  judge  in  Sprij  v.  Emperor  is  strongly  in  favour  of  the  defendant.  And 
it  is  to  be  remembered,  that  that  was  not  an  action  for  the  fee  [729]  itself,  as  this  is, 
but  an  action  against  the  I'eceiver  into  whose  hands  it  had  been  paid. 

Secondly,  with  respect  to  the  remedy.  The  authority  cited  from  the  Year  Book, 
11  Hen.  7,  does  not  apply;  there  the  thing  could  not  have  been  recovered  in  the 
Ecclesiastical  Court.  This  act  of  Parliament  leaves  the  fees  to  be  recovered  in  the 
proper  Court ;  but  there  is  no  instance  to  be  found  of  a  mortuary  or  burial  fee  being 
recovered  in  a  court  of  law,  or  indeed  in  any  court.  No  doubt,  where  a  sum  of  money 
is  expressly  made  payable  by  statute,  an  action  of  debt  founded  upon  the  statute  is 
maintainable  for  it ;  but  that  is  not  the  present  case.  This  fee,  if  recoverable  at  all, 
would  properly  be  sued  for  in  a  spiritual  court.  It  is  not  a  thing  of  a  temporal  nature 
at  all. 

Watson,  in  reply.  The  eff"ect  of  this  act  of  Parliament  is  to  declare  the  rector 
entitled  to  all  the  fees  which  by  usage  were  then  payable  to  him.  It  has  reference, 
not  to  a  custom  in  the  strict  legal  sense  of  the  term,  but  to  long  established  usage. 
He  cited  Hex  v.  St.  James,  JVestminster  (5  Ad.  &  Ell.  391),  Campbell  v.  Maund  (id.  865), 
and  King  v.  Hall  (1  B.  &  Cr.  123). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  [After  stating  the  facts,  he  continued : — ]  Upon  this  case,  the 
question  submitted  to  us  is,  whether  the  plaintiff  is  entitled  to  recover,  by  action  in 
one  of  the  superior  courts  of  common  law,  a  fee  of  Is.  6d.  for  each  of  the  burials  of 
paupei's  in  the  bnrying-ground  of  St.  John's  Chapel,  against  the  defendant,  who  was 
the  master  of  the  workhouse,  and  who  was,  by  the  agreement  of  the  parties,  liable  to 
pay  the  fees  for  each  burial,  if  the  plaintiff"  was  entitled  to  be  paid  them.  We  think 
he  is  not. 

In  the  former  case  in  which  the  right  to  these  burial  fees  [730]  was  in  question, 
{Spry  V.  Emperor  (6  M.  &  W.  639)),  the  action  was  brought  for  money  had  and  received 
against  the  receiver,  to  whom  the  fees  then  in  question  had  been  paid,  and  this  Court, 
on  the  argument  of  the  special  case,  thought  that  there  was  a  sufficient  statement  of 
the  fact  of  fees  being  due  by  custom,  as  ag.ainst  the  party  who  had  received  them,  and 
considered  that  the  question  was,  not  whether  the  fee  was  due  by  law  or  custom,  but 
whether,  having  been  actually  received,  it  should  be  paid  to  one  of  two  claimants  or 


16M.  &W.  731.  SPRY    r.  GALLOP  1385 

the  other.     The  present  question  is  very  different ;  here  the  fee  has  never  been  received, 

and  the  plaiiititt'  must  prove  his  right  to  compel  the  defendant  to  pay  it. 

It  is  peifectly  well  settled,  that  such  a  fee,  being  for  the  performance  of  the  burial 
service,  is  not  due  by  common  right,  and  can  be  legall}'  due  only  by  immemorial  custom 
of  the  particular  parish,  or  b}-  the  pi-ovisions  of  some  act  of  Parliament :  Andrews  v. 
Cawthorne ;  Ikan  of  Exeter's  case.  The  special  case  does  not  st;ite  the  existence  of  such  an 
immemorial  custom,  nor  are  we,  by  consent  of  the  parties,  placed  in  the  situation  of  a 
jury,  and  required  to  draw  such  inferences  from  the  facts  as  we  should  think  they  ought 
to  draw.  There  is  no  doubt  very  strong  evidence  of  modern  user,  not  necessarily 
contradicted  by  the  transaction  which  occurred  in  1733,  from  which  user  it  might  be 
inferred  by  a  jury  that  there  was  a  certain  immemorial  burial  fee,  payable  to  the 
minister  of  the  old  parish  church  ;  but  we  are  not  to  decide  upon  that  evidence,  and 
cannot  therefore  say  that  a  fee  is  due  by  custom  in  this  case  for  the  celebration  of  the 
funeral  service,  from  the  defendant,  or  any  one. 

The  question  whether  it  is  given  by  the  provision  of  the  act  of  Parliament  for  the 
building  of  the  new  church,  and  the  making  of  the  new  cemetery,  is  more  doubtful. 
The  Stat.  51  Geo.  3,  c.  1.51,  s.  35,  which  continues  Dr.  Hislop  as  the  minister,  and 
preserves  to  the  Duke  of  Portland,  as  [731]  rector,  the  power  of  nominating  his 
successor,  enacts,  that  the  new  minister  shall  have  all  the  rights  to  ecclesiastical  dues 
and  profits  which  his  predecessors  had,  but  gives  no  new  right.  It  is  questionalile 
whether  the  sections  49  and  50,  which  direct  the  vestry  to  fix  the  amount  of  rates 
and  fees  to  be  paid  for  the  burying  in  the  new  church,  chapels,  and  burial-ground, 
extend  to  surplice  fees,  or  only  to  rates  and  fees  payable  to  the  vestry,  which,  by 
sect.  71,  they  are  empowered  to  moitgage,  (and  they  could  only  have  a  power  to 
mortgage  such  rates  and  fees  as  belong  to  themselves).  The  subsequent  section,  the 
50th,  which  forbids  the  lowering  of  the  rates  below  those  of  the  old  cemeteries,  was 
in  order  to  prevent  competition  ;  for  if  the  rates  in  the  new  cemetery  were  lowered, 
a  smaller  number  of  bodies  would  be  buried  in  the  old  vaults  and  burial-ground,  and 
thus  the  existing  fees  to  the  minister,  clerk,  &c.,  for  the  burials  there  would  be  reduced. 
The  concluding  part  of  the  50th  section  is  rather  obscure.  It  seems  to  us  to  mean  to 
reserve  to  the  minister,  and  all  such  as  were  then  entitled,  the  fees  before  payable  for 
burying  in  the  old  cemeteries, — it  may  be  all  the  fees  payable  in  the  parish, — but  it 
gives  no  new  fee.  If,  however,  the  vestry  had  the  power,  it  is  clear  they  have  not 
exercised  it,  by  fixing  the  amount  to  be  paid  to  the  rector  from  the  person  liable  to 
pay  it.  They  have  stated  the  rates  and  fees  due  to  themselves,  and  then  added,  with- 
out distinguishing  how  much  is  to  be  paid  to  each,  one  entire  sum  for  the  "rector, 
clerk,"  &c.,  probably  in  order  to  intimate  that  the  amount  was  to  be  paid  to  themselves, 
subsequently  to  be  paid  over  by  them  to  the  "  rector,  clerk,  sexton,"  &c.,  but  no  certain 
ascertained  sum  is  directed  to  be  paid  to  the  rector. 

If,  then,  the  right  to  a  certain  fee  had  been  given  to  the  minister  by  this  statute, 
such  fee  to  be  settled  by  the  vestry,  the  statute  has  not  been  carried  into  eflect. 

It  remains  for  us  to  observe,  that,  supposing  an  immemorial  custom  to  pay  a  fixed 
fee  for  burial  as  a  surplice  fee  [732]  (which  is  essential  to  make  it  legal)  had  been 
established,  the  proper  remedy  against  the  party  liable  to  pay  it,  for  non-payment, 
seems  to  be  in  the  spiiitual  court :  Dean  of  Exeter's  case.  It  is  true,  that,  if  the  defen- 
dant should  be  liable  for  it,  and  the  custom  were  disputed,  a  prohibition  would  be 
granted  if  applied  for,  not  propter  defectum  jurisdictionis,  but  tiiationis ;  the  spiritual 
court  not  being  competent  to  try  a  custom,  as  they  used  to  establish  one  after  an  user 
of  forty  years  or  less;  Andrews  v.  Smith  (3  Keb.  327);  whereas  the  common  law 
requires  it  to  have  been  from  time  of  legal  memory  :  but  still,  when  established  by 
trial  at  common  law,  a  consultation  would  be  awarded,  and  the  spiritual  court  would 
proceed  as  it  would  if  the  custom  were  not  denied.  In  recent  times,  the  spiritual 
court,  in  order  to  avoid  a  prohibition,  and  endeavouring  to  conform  to  the  rules  of  the 
common  law,  in  the  first  instance  iiKpiires  into  the  imraemoriality  of  the  custom;  and 
this  explains  the  judgment  of  Dr.  Lushington,  in  the  case  in  2  Curtcis,  5,  in  which  he 
treats  it  as  a  necessary  part  of  the  inciuiry  whether  the  burial  fee  has  existed  beyond 
the  time  of  legal  memory.  This  observation  does  not  apply  to  the  case  where  the  fee 
has  been  paid  to  some  one,  and  the  minister  seeks  to  recover  from  the  receiver,  for 
the  spiritual  court  has  no  jurisdiction  in  that  case,  and  it  must  necessarily  be  the 
subject  of  a  common-law  suit. 

Judgment  for  the  defendant. 

Ex.  Div.  IX.— 44* 
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[733]  Lewis  v.  Puxley.  April  28,  1847.— A  testator,  after  bequeathing  his 
personal  estate,  devised  as  follows : — "  I  also  give  all  my  real  estate,  in  the 
counties  of  Pembroke  and  Carmarthen,  to  my  eldest  son  John,  as  afoi'esaid,  for 
his  life,  and  to  his  eldest  legitimate  son  after  his  death,  and  in  default  of  such 
issue,  I  give  it  in  like  manner  to  my  son  Richard  ;  and  in  case  that  he  has  no 
legitimate  issue  male,  I  then  give  it  in  like  manner  to  the  ottspring  about  to  be 
born  from  my  dearest  wife  Bessy ;  and  in  default  of  such  issue,  to  my  own  right 
heirs  for  ever  :  " — Held,  that  John  took  an  estate  in  tail  male,  the  words  "  eldest 
legitimate  son  "  being  nomen  eollectivum. 

[S.  C.  16  L.  J.  Ex.  216.     Applied,  In  re  Finlay's  Estate,  [1913]  1  Jr.  R.  143.] 

The  following  case  was  sent  by  the  Vice-Chancellor  Knight  Bruce  for  the  opinion 
of  this  Court. 

John  Lewis,  late  of  Henllan,  in  the  county  of  Pembroke,  Esq.,  was,  at  the  time  of 
making  his  will  and  of  his  decease,  seised  in  fee  simple  of  certain  freehold  estates  in 
the  counties  of  Pembroke  and  Carmarthen.  On  or  about  the  28th  day  of  December, 
182-1,  he  duly  signed  and  published  his  last  will  and  testament,  in  the  terms  follow- 
ing :  "  And  I  do  give  and  bequeath  the  whole  of  the  residue  of  my  personal  property, 
after  the  payment  of  the  aforesaid  debts,  to  my  son,  John  Lennox  G.  P.  Lewis ;  and 
in  case  of  his  death  before  he  attains  the  age  of  twenty-one  years,  then  to  my  son 
Richard  Lewis  ;  and,  in  case  of  his  death  before  he  attains  the  age  of  twenty-one  years 
of  age,  then  to  the  child  shortly  about  to  be  born,  the  ofl'spring  of  my  dearest  and 
most  affectionate  wife  Bessy  ;  and,  in  case  of  the  de;ith  of  such  offspring  before  it 
attains  the  age  of  twenty-one  years,  the  interest  of  the  said  property  I  give  to  my 
dearest  wife  Bessy,  and,  after  her  death,  the  principal  to  be  equally  divided  amongst 
my  surviving  sisters.  I  also  give  all  my  real  estate  in  the  counties  of  Pembroke  and 
Carmarthen  to  mj'  eldest  son,  John  Lennox  G.  P.  Lewis,  as  aforesaid,  for  his  life,  and 
to  his  eldest  legitimate  son  after  his  death  ;  and  in  default  of  such  issue,  I  give  it,  in 
like  manner,  to  my  son  Richard ;  and  in  case  that  he  has  no  legitimate  issue  male, 
I  then  give  it,  in  like  manner,  to  the  offspring  about  to  be  born  from  my  dearest  wife 
Bessy  ;  and,  in  default  of  such  issue,  to  my  own  right  heirs  for  ever.  I  have  made 
no  provision  in  this  my  will  for  my  wife  Bessy,  because  she  is  amply  provided  for  by 
my  settlement  made  on  her  before  marriage ;  neither  have  I  provided  for  my  sou 
Richard  if  his  brother  John  lives,  because  I  know  he  is  otherwise  well  provided  for." 

[734]  On  the  13th  March,  1834,  the  said  testator,  John  Lewis,  died,  leaving  the 
said  complainant,  J.  L.  G.  P.  Lewis,  his  eldest  son  and  heir-at-law,  surviving  him. 

The  question  in  the  above  case  is,  what  estate  the  said  complainant,  J.  L.  G.  P. 
Lewis,  took  under  the  will  of  his  father,  J.  Lewis,  in  the  said  freehold  estates  in  the 
counties  of  Pembroke  and  Carmarthen. 

Peacock,  for  the  plaintiff.  J.  L.  G.  P.  Lewis  took  an  estate  tail.  If  the  words 
"  eldest  legitimate  son "  had  stood  alone,  they  would  have  amounted  to  words  of 
purchase ;  but,  coupled  with  the  rest  of  the  devise,  they  are  words  of  limitation.  In 
many  cases  that  construction  has  been  put  upon  the  word  "  son."  Bijield's  case  is  thus 
cited  by  Hale,  C.  J.,  in  Kinij  v.  MeUing  (1  Ventr.  231)  : — "A  devise  to  A.,  and  if  he 
dies,  not  having  a  'son,'  then  to  remain  to  the  heirs  of  the  testator.  'Son'  was  there 
taken  to  be  used  as  nomen  eollectivum,  and  held  an  entail."  So  in  Milliner  v.  liobiiison 
(Moore,  682),  the  devise  was  to  the  testator's  brother  John ;  and  if  he  died,  having 
no  son,  the  land  to  remain  to  William  for  life ;  and  if  he  died  without  issue,  having 
no  son,  to  remain  to  the  right  heirs  of  the  devisor ;  and  it  was  held,  that  John  took 
an  estate  tail  as  issue  male,  and  that  William  had  an  estate  for  life  only.  In  Robinson 
V.  Robinson  (1  Burr.  38;  2  Ves.  sen.  22-5),  the  testator  devised  his  real  estate  to  L. 
for  life,  and  no  longer;  and  after  his  decease,  to  such  son  as  he  should  lawfully  have, 
and  in  default  of  such  issue,  remainder  over ;  and  it  was  held  that  L.  took  an  estate 
in  tail  male.  That  decision  was  affirmed  on  error  in  the  House  of  Lords  (3  Bro. 
P.  C.  180;  nom.  Robinson  v.  Hicks).  Doe  d.  Burrin  v.  Charlton  (1  Scott,  N.  R.  290; 
1  Man.  &  G.  429)  will  perhaps  be  relied  upon  by  the  other  side.  Thei'e  the  devise 
was  to  S.  for  life,  remainder  to  the  eldest  son  of  S.  ;  but  for  want  of  such  issue,  then 
to  his  daughter  or  [735]  daughters,  share  and  share  alike,  for  ever  ;  but  in  case  S.  had 
no  issue,  then  to  hold  to  him,  liis  heirs  and  assigns,  for  ever  ;  and  it  «as  held  that  S. 
took  an  estate  in  tail  general.     In  the  present  case,  the  second  sou,  Richard,  would 
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clearly  take  an  estate  tail ;  and  the  words,  "  I  give  it  in  like  manner,"  shew  that  the 
testator  must  have  intended  that  the  eldest  son  should  take  the  same  esUite. 

Hiidall,  for  the  defendant.  It  is  submitted  that  the  plaintitV  took  an  estate  for 
life,  with  remainder  in  fee  to  his  eldest  sou  ;  the  term  "eldest  son  "  being  descriptio 
person;e.  The  words,  "  I  give  all  ray  real  est;ite  in  the  counties  of  Pembroke  and 
Carmarthen,"  are  sufficient  to  pass  the  fee  simple  :  Chichester  v.  OTcnden  (i  Taunt.  1 76), 
Roe  V.  Ilnghl  (7  East,  259),  Gall  v.  Esdaile  (1  M.  &  Scott,  466),  RandaU  v.  Tuchin 
(6  Taunt.  409),  Doc  v.  Latvfon  (6  Scott,  303).  If  this  will  had  merely  contained  a 
devise  to  the  plaintitF,  with  a  limiUitiou  over  to  his  eldest  son,  the  plaintifl"  would 
clearly  have  taken  an  estate  for  life  only,  with  remainder  to  his  son  in  fee.  That  is 
evident  from  the  case  of  Grdion  v.  Ilawurd  (6  Taunt.  94),  where  the  testator  devised 
to  his  wife  all  his  real  and  personal  estate,  and  after  her  decease  to  the  heirs  of  her 
body,  share  and  share  alike,  if  more  than  one  ;  and  in  default  of  issue,  to  be  at  her 
own  disposal ;  and  it  was  held,  that  the  wife  took  an  estate  for  life  only,  with 
remainder  to  the  children  as  tenants  in  common  in  fee.  If  the  plaintiff  takes  an  estate 
tail,  it  must  be  either  on  the  ground  that  the  word  "son"  is  nomen  coUectivum,  or 
that  an  estate  tail  is  implied.  First,  it  is  submitted  that  the  word  "  son  "  is  not 
nomen  collectivum.  In  the  cases  in  which  it  has  been  so  held,  the  estate  was  not  to 
go  over,  unless  the  devisee  died,  not  having  "a  son."  That  expression  raised  an  estate 
tail;  but  here  the  devise  over  is  in  [736]  default  of  "such  issue."  Doe  d.  Bttrrin  \. 
CItarltoii  (1  Scott,  X  R.  290)  decided,  that  a  devise  to  one  for  life,  with  remainder  to 
his  eldest  son,  but  for  want  of  such  issue,  then  to  his  daughter,  does  not  create  an 
estate  in  tail  male.  In  that  case,  as  in  the  present,  the  word  "  son  "  was  not  used  as 
nomen  collectivum,  but  with  strict  reference  to  a  single  individual  only. 

Secondly,  the  devise  over  to  the  plaintiff's  eldest  son,  and  in  default  of  issue,  to 
the  testator's  son  Kichard,  does  not  raise  an  estate  tail.  Where  there  is  a  devise  to 
a  person  for  life,  with  remainder  to  a  son  or  children  for  life,  or  in  fee,  with  a  devise 
over  in  default  of  such  issue,  the  words  "in  default  of  such  issue,"  refer  to  the 
individual  before  specified,  and  do  not  raise  a  larger  estate  in  the  tenant  for  life ; 
Re.r  V.  The  Manjui.i  of  Stafford  (7  East,  521).  The  main  question  then  is,  whether  the 
limitation  over,  in  case  Kichard  has  no  legitimate  issue  male,  increases  the  estate  of 
John,  so  as  to  give  him  an  estate  tail.  It  is  submitted  that  it  does  not.  There  is  no 
devise  to  the  male  issue,  either  of  John  or  of  Richard,  therefore  if  an  estate  tail  is 
created,  it  must  be  by  implication.  But  if  the  testator  had  intended  to  give  John  an 
estate  which  might  defeat  the  limitation  to  Richard,  he  would  not  have  given  the 
estate  to  John's  eldest  sou.  Stress  has  been  laid  upon  the  words,  "  I  give  it  in  like 
manner."  But  in  Co.  Litt.  20  b.,  it  is  said,  "  If  a  man  give  lands  to  A.,  et  han-edibus 
de  corpore  suo,  the  remainder  to  B.,  in  forma  pnedicta,  this  is  a  good  estate  tail  to  B., 
for  that  in  forma  pnedicta  do  include  the  other."  The  testator,  in  using  the  words, 
"  in  case  he  has  no  legitimate  issue  male,"  mcaut  "  in  case  he  has  no  son."  In  Macna- 
mara  v.  Lord  Il'hiitvorth  (Geo.  Cooper,  241),  the  devise  was  of  "all  my  said  manors, 
lands,  tenements,  and  effects,  real  and  personal,"  to  one  for  life,  and  after  his  decease, 
to  his  issue  male,  and  the  heirs  [737]  male  of  such  sons  successively,  with  remainder 
to  A. ;  "and  in  default  of  his  issue  male  as  before,"  then  over  to  B. ;  "and  in  default 
of  his  issue  male  as  before,"  then  to  the  plaintiff:  and  it  was  held,  that  A.  was  entitled 
for  life,  with  remaindei'  to  his  first  and  other  sons  in  tail  male;  that  B.  took  in 
remainder  in  the  same  manner,  and  that  the  plaintiff'  was  entitled  to  the  ultimate 
remainder  in  fee.  In  the  case  of  Gondlitli:  v.  ll'oodhuU  (Willes,  592),  there  was  the 
same  discrepancy  in  the  language  of  the  will  as  in  the  present  ease.  The  devise  there 
was  to  the  testator's  son  Joshua  for  life,  and  then  to  his  male  children  for  their  lives, 
and  so  to  the  male  children  descending  from  them  ;  and  on  their  decease  or  failure, 
then  to  the  testJitor's  son  Latimer  and  the  heirs  male  of  his  body  for  the  same  term 
of  life,  and  upon  the  same  terms  as  the  devisor  intended  for  his  son  Joshua,  and  iiis 
male  children  ;  and  in  case  of  Latimer  juid  his  male  children  failing,  then  to  the 
testator's  son  Thomas,  and  his  male  children,  for  the  same  term  of  his  ant!  their  life, 
and  upon  the  .same  terms  ;  and  it  was  held,  that  .loshua  took  an  estate  for  life  only, 
and  that  on  his  death  without  male  issue,  1-atinier  took  an  estate  for  life  only. 
Willes,  C.  J.,  in  delivering  judgment,  says,  "The  attempt  to  explain  the  first  clause 
in  this  will  by  the  second,  and  to  consider  it  as  turning  the  first  estate  into  an  estate 
tail,  was  a  very  ingenious  attempt,  and  the  best  argument  that  could  be  used  ;  but  it 
is  plainly  without  foundation,  for  the  words  of  the  second  clause  are,  'to  Latimer, 
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jind  the  heirs  male  of  his  body,  for  the  same  term  of  life  and  upon  the  same  terms  as 
I  intended  the  same  for  Joshua,  and  his  male  children;'  but  these  terms  were,  'to 
Joshua  for  life,  and  to  his  male  children  for  their  natural  lives  only,  and  so  to  the 
male  children  descending  from  them.'  If  the  devisor  had  known  the  sense  of  the 
words  'heirs  male,' and  had  intended  an  estate  tail  by  it,  he  certainly  would  have 
inserted  them  in  the  first  clause."  The  [738]  construction  contended  for  is  consistent 
with  the  clause  in  the  will,  where  the  testator  says,  "  neither  have  I  provided  for  my 
son  Richard,  if  his  brother  John  lives."  Ginger  v.  White  (Willes,  348)  shews,  that  a 
devise  over  in  favour  of  male  issue  does  not  necessarily  create  an  estate  tail :  there  the 
devise  was  to  J.  for  life,  and  after  his  decease,  to  his  male  children  ;  and  in  case  J. 
should  die  without  issue,  then  to  W.  in  fee  ;  and  it  was  held,  that  J.  took  an  estate 
for  life  only.  The  words,  "  in  case  he  has  no  legitimate  issue  male,"  do  not  imply  an 
indefinite  failure  of  issue,  but  ought  to  be  restricted  to  mean  "  without  such  issue  as 
were  inheritable  under  the  prior  limitations:"  Morse  y.  L(/rd  Ormonde  {1  Euss.  382). 
There  aie  many  authorities  in  favour  of  such  a  construction.  In  Murray  v.  Adden- 
hroolt  (4  Russ.  407),  the  words  in  a  will,  "failing  the  male  issue,"  were  upon  the  whole 
context  construed  to  mean,  "if  there  shall  be  no  son  then  living."  In  Goymour  v. 
Figge  (7  Beav.  475),  the  devise  was  to  A.  for  life,  with  remainder  to  her  first  child, 
and  his  or  her  heirs ;  but  if  such  child  should  die  under  the  age  of  twenty -one  years, 
without  leaving  issue,  then  in  like  manner  to  the  second  and  third,  and  every  other 
child  of  A. ;  but  in  case  A.  died  without  leaving  issue  of  her  body,  or  having  issue, 
such  issue  should  die  under  the  age  of  twenty-one,  without  leaving  issue,  then  a  devise 
over;  and  it  was  held,  that  the  words  "issue  of  her  body"  must  be  understood  to 
mean  the  "children"  to  whom  (subject  to  A.'s  life  estate),  the  property  was  devised. 
Also  in  Malcolm  v.  Taylor  (2  Russ.  &  M.  416)  it  was  held,  that  where  real  and  personal 
estates  are  given  together  for  life,  and  so  limited  over  that  a  child  of  the  tenant  for 
life  would  take  a  vested  interest  in  the  real  estate  at  its  birth,  and  in  the  personal 
estate  at  twenty-one,  being  a  son,  or  at  twenty-one  or  marriage,  being  a  daughter, 
and  there  is  a  gift  over,  in  the  event  of  the  tenant  for  life  dying  without  [739]  issue, 
it  is  to  be  intended  a  dying  without  such  issue  as  would  take  by  force  of  the  prior 
limitations.  The  rule  in  Shelley's  case  (1  Rep.  93  a.)  does  not  apply  here.  The  true 
principle  of  construction  is  stated  by  Lord  Ellenborough,  C.  J.,  in  Right  v.  Compton 
(9  East,  272),  where  his  lordship  says,  "That  the  exposition  of  every  will  must  be 
founded  on  the  whole  instrument,  and  be  made  ex  antecedentibus  et  consequentibus, 
is  one  of  the  most  prominent  canons  of  testamentary  construction  ;  yet  where  between 
the  parts  there  is  no  connexion  by  grammatical  construction,  or  by  some  reference, 
express  or  implied,  and  where  there  is  nothing  in  the  will  declarative  of  some  common 
purpose  from  which  it  may  be  inferred  that  the  testator  meant  a  similar  disposition 
by  such  different  parts,  though  he  may  have  varied  his  phrase  or  expressed  himself 
imperfectly  ;  the  Court  cannot  go  into  one  part  of  a  will  to  determine  the  meaning  of 
another  perfect  in  it  itself  and  without  ambiguity,  and  not  militating  with  any  other 
provision  respecting  the  same  subject  matter,  notwithstanding  a  more  probable  dis- 
position for  the  testator  to  have  made  may  be  collected  from  such  assisted  construction." 
Assuming  that  the  testator  intended  to  give  his  son  John  an  estate  tail,  he  has  not 
used  proper  words  for  that  purpose,  and  the  Court  cannot  correct  his  mistake : 
Barnacle  v.  Nightingale  (14  Sim.  456). 

But  if  there  is  anything  on  the  face  of  tbe  will  from  which  an  estate  tail  can  be 
implied,  then  it  is  submitted  that  the  plaintiff  took  an  estate  for  life,  with  remainder 
in  tail  to  his  eldest  son  :  Doe  d.  Gallini  v.  Gallini  (3  Ad.  &  E.  340) ;  Doe  d.  Bean  v. 
llalley  (8  T.  R.  5). 

Peacock,  in  reply.  It  is  conceded  that  the  Court  cannot  refer  to  one  part  of  a 
will  in  order  to  determine  the  meaning  of  another  part  which  is  free  from  ambiguity ; 
but  [740]  where  one  part  is  ambiguous  and  another  clear,  the  former  may  be  explained 
by  I'efereuce  to  the  latter.  According  to  the  argument  on  the  other  side,  the  Court 
must  look  to  that  part  which  is  ambiguous  for  the  jjurpose  of  altering  that  which  is 
clear.  The  estate  which  John's  eldest  son  takes  is  no  part  of  the  estate  which  John 
himself  takes,  for  the  words  "  eldest  son  "  are  words  of  limitation.  Richard  is  to  take 
"in  like  manner"  as  John  ;  so  that,  if  John  took  an  estate  for  life,  with  remainder  to 
his  eldest  son  in  fee,  there  would  be  a  remainder  to  Richard  for  life,  with  remainder 
to  his  eldest  son  in  fee.  But  there  is  no  devise  to  Richard's  eldest  son,  and  the  Court 
caiinot  imply  one.     The  testator  evidently  intended  to  give  Richard  an  estate  tail ; 
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and  if  so,  John  would  take  the  same  estate.  In  the  cases  of  Goodiitle  v.  WoodlmlJ  and 
Ginger  v.  JFhite,  the  de\ise  was  to  a  particular  person  for  life,  and  after  his  death  to 
his  "  children."  If  the  devise  to  Richard  had  stood  alone,  and  the  will  had  been,  "  I 
give  to  my  son  Richard,  and  in  case  he  has  no  legitimate  issue  male,  then  I  give,"  &c., 
Eichard  would  clearly  have  taken  an  estate  tail:  Sonday's  case  (9  Rep.  27  b.)  The 
words  "eldest  son"  mean  "eldest  issue  male."  Doe  d.  Ganod  v.  Garrod  (2  B.  &  Adol. 
87),  ChorJton  v.  Craven  (cited  in  Mellish  v.  MelMi,  2  B.  &  C.  524). 

Pollock,  C.  B.  We  will  certify  our  opinion  to  the  Vice-Chancellor  in  the  usual 
way,  but  will  now  give  the  reasons  for  it.  I  am  of  opinion  that  the  testator's  eldest 
son,  John,  took  an  estate  in  tail  male  The  devise  is  thus  : — "  I  give  all  my  real 
estate  in  the  counties  of  Pembroke  and  Carmarthen  to  my  eldest  son  John  for  life,  and 
to  his  eldest  legitimate  son  after  his  death  ;  and,  in  default  of  such  issue,  I  give  it  in 
like  manner  to  my  son  Richaid  ;  and  in  case  he  has  no  legitimate  issue  male,  I  then 
give  it  in  like  manner  to  the  oHspring  about  to  be  born  from  my  [741]  dearest  wife 
Bessy."  It  is  clear  that  the  testator  must  have  intended  by  those  three  expressions 
to  mean,  in  point  of  fact,  the  .same  thing.  John,  apparently,  is  to  take  an  estate  for 
life  only,  and  the  argument  of  Mr.  Rudall  is,  that  such  estate  cannot  be  enlarged. 
The  Court  does  not  enlarge  the  estate,  but  merely  inquires  as  to  the  course  in  which 
the  estate  was  intended  to  go,  that  is,  whether  the  words  "eldest  legitimate  son  "  are 
designatio  personie,  or  nomen  collectivum.  There  is  no  reason  to  doubt  that  the 
testator,  by  the  words  "  eldest  legitimate  son,"  meant  the  same  thing  as  if  he  had 
said,  "  I  give  the  estate  to  my  son  John  for  life,  and  to  his  issue  male  after  his  death  ;  " 
that  being  the  expression  which  he  uses  with  reference  to  Richard.  The  will  must, 
therefore,  be  read,  as  if,  instead  of  using  the  words  "eldest  legitimate  son"  in  the 
devise  to  John,  he  had  used  the  same  expression  as  in  the  devise  to  Richard.  If  he  had 
done  .so,  there  could  have  been  no  doubt  that  John  would  have  taken  an  estate  tail. 

Parke,  B.  I  am  of  the  same  opinion,  and  for  the  same  reasons.  If  the  only 
clause  in  the  will  had  been  the  bequest  of  the  real  estate  to  John  for  life,  and  to  his 
eldest  son  after  his  death,  that  would  probably  have  been,  as  Mr.  Rudall  contended, 
an  estate  for  life  to  John,  with  remainder  in  fee  to  his  eldest  son.  But,  in  order 
to  ascertain  the  testator's  meaning,  we  must  look  at  the  limitation  coupled  with  the 
context.  Now,  if  we  look  at  the  context,  it  is  clear  that  the  testator  meant  that  all 
the  three  estates  should  be  of  the  same  nature,  and  in  one  and  the  same  position.  By 
the  second  clause,  he  gives  the  estate  to  Richard  alone  ;  and  by  the  third  clause,  he 
gives  it  to  the  unborn  offspring  alone  ;  so  that,  unless  an  estate  tail  were  given  to  the 
two  latter,  those  remainders  would  not  take  efl'ect.  The  testiitor  bequeaths,  "  in  like 
manner,"  to  his  son  Richaid,  and  in  case  he  has  no  legitimate  issue  male,  then  he 
devises  over  to  this  otl'spring  about  to  be  born.  If  that  clause  had  stood  alone,  there 
would  clearly  have  been  a  [742]  becjuest  of  an  esUite  in  tail  male  to  Richard  "and 
the  offspring;"  and  the  testator  must  have  meant  that  the  plaintiir  should  have  the 
same  estate.  In  order  to  explain  the  meaning  of  the  words  "eldest  legitimate  son," 
we  must  hold  this  to  be  a  becjuest  of  an  estate  in  tail  male  to  John.  The  cases  cited 
have  not  much  bearing  on  the  point ;  the  nearest  to  the  present  is  that  of  Gmiiltifle  v. 
Jl^oodhiill ;  but  in  that  case  there  was  no  second  clause  in  the  will  where  the  terra 
"  issue  male  "  was  used,  the  words  being  "  heirs  of  the  body  ; "  which  term  was  con- 
strued in  the  same  sense  as  the  word  "  children  "  in  the  previous  part  of  the  will. 
That  observation  does  not  apply  here,  since  the  testator  meant  that  the  three  persons 
should  take  the  same  estate.  The  words  "  eldest  legitimate  son  "  must  be  construed 
as  nomen  collectivum,  and  not  as  designatio  persona;. 

RoLFK,  B.  I  am  of  the  same  opinion,  and  for  the  same  reasons  ;  and  I  will  only 
add  one  observation.  A  passage  in  the  subseijuent  part  of  the  will,  though  not  of 
itself  suliicient  to  establish  the  meaning  of  the  former  words,  does  tend  to  confirm  the 
view  which  the  Court  takes  of  the  intention  of  the  testator.  The  question  is,  whether 
John  takes  an  estate  for  life,  with  a  contingent  remainder  to  his  eldest  son  in  fee, 
with  remainder  to  Richard,  or  whether  .fohu  takes  an  estate  tail.  In  the  sul)sequent 
part  of  the  will  the  testator  says,  "  Neither  have  I  provided  for  my  son  Richard,  if 
his  brother  John  lives."  Now  which  does  that  statement  fit — an  esUite  for  life  or  an 
estate  tail]  It  is  no  provision  for  Richard  if  John  took  an  estate  tiiil,  but  if  John 
took  only  an  estate  for  life,  it  would  not  be  correct  for  the  testator  to  say  that  ho  h;Kl 
made  no  provision  for  Richard  if  his  brother  John  lived  :  he  ought,  in  that  case,  to 
have  said,  that  he  had  made  no  provision  for  Richard  if  John's  .son  lived. 
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Platt,  B.  I  agree  with  the  rest  of  the  Court.  The  woi-ds  "in  like  manner" 
import  a  gift  of  the  same  estate  [743]  with  respect  to  Richard  as  was  previously 
given  to  John.  The  testator  must  have  intended  that  John  should  take  an  estate 
tail,  otherwise  he  would  not  have  used  words  which  created  one  in  Richard.  The 
words  are,  "  and  in  case  he  has  no  legitimate  issue  male,"  which  clearly  gives  an 
estate  tail  to  Richard  ;  John  will  therefore  take  the  same  estate.  The  argument  of 
Mr.  Rudall  goes  to  this  extent,  that  the  Court  must  insert  the  word  "such"  before 
the  words  "  legitimate  issue  male  ; "  but  we  ought  not  to  introduce  any  words  into 
the  will.  In  the  foimer  part  of  the  will  the  testator  uses  these  words:  "And  in 
default  of  such  issue  I  give  it,  in  like  manner,"  &c.  The  words  "such  issue"  mean 
"  legitimate  issue  male."  For  these  reasons  I  think  that  the  devise  to  John  is  a 
devise  in  tail  male. 

A  certifieate  in  confoi'mity  with  the  above  opinion  was  afterwards  sent  by  the 
Court  to  the  Vice-Chancellor  Knight  Bruce. 

Carter  r.  Flower.  April  16,  1847. — Assumpsit  on  a  promissory  note  by  indorsee 
against  indorser.  The  declaration  alleged  that  the  note  had  been  indorsed  to 
the  plaintiff'  by  tbe  payee,  and  averred,  "  that  neithei'  at  the  time  when  the  note 
was  made,  nor  afterwards,  and  before  it  became  due,  nor  when  it  became  due, 
and  on  presentment  for  payment,  had  the  maker,  or  the  payee,  any  effects  of  the 
defendant  in  his  hands,  nor  was  there  any  consideration  or  value  for  the  making 
of  the  note,  of  the  payment  thereof,  or  its  indor.sement  by  the  payee  to  the 
defendant :  and  that  the  defendant  had  not  sustained  any  damage  by  reason  of 
his  not  having  had  notice  of  the  non-payment  of  the  note.  Special  demurrer  : — 
Held,  that  as  agains^;  an  indorser  the  declaration  was  bad,  for  not  stating  a 
sufficient  excuse  of  want  of  notice  of  dishonour  ;  for  it  was  consistent  with  its 
allegations,  that  the  note  might  have  been  indorsed  by  the  defendant  for  the 
accommodation  of  one  of  the  prior  parties  to  it,  in  which  case  the  defendant 
would  be  entitled  to  notice  of  dishonour. 

[S.  C.  4  D.  &  L.  529  ;  16  L.  J.  Ex.  199  ;  11  Jur.  313.     Referred  to, 
Turner  v.  Samsmi,  1876,  2  Q.  B.  D.  2.5  ] 

Assumpsit  on  a  promissory  note,  by  indorsee  against  indorser.  The  declaration 
stated,  that  one  G.  .Jaffrey  and  R.  Kear,  on  &c.,  made  their  promissory  note,  and 
thereljy  jointly  and  severally  promised  to  pay  to  Messrs.  Becke  and  Flower,  or  order, 
£190  by  instalments,  (setting  out  the  times  of  their  payment) ;  that  Becke  and  Flower 
indorsed  the  note  [744]  to  the  defendant,  who  indorsed  it  to  the  plaintiff;  that  G-. 
Jaffrey  and  Kear  did  not  pay  the  fifth  instalment,  although  tlie  note  was  duly 
presented  for  payment ;  that  neither  at  the  time  when  the  note  was  made  nor  at  any 
time  afterwards,  and  before  the  instalments  became  due,  nor  when  the}'  became  due, 
and  when  the  note  was  so  presented  for  payment,  had  Jaffrey  or  Kear,  or  Becke  and 
Flower,  at  the  said  several  times,  or  either  of  them,  or  during  any  part  of  the  time 
aforesaid,  in  their  hands  an}'  effects  of  the  defendant,  nor  was  there  any  consideration 
or  value  for  the  making  of  the  said  note,  or  of  the  payment  thereof,  or  for  the  indorse- 
ment of  the  note  by  Becke  and  Flower  to  the  defendant,  nor  hath  the  defendant 
sustained  any  damage  by  reason  of  his  not  having  had  notice  of  the  non-payment  of 
the  fifth  instalment. 

Special  demurrer,  assigning  for  causes,  that  the  indorser  of  a  promissory  note,  who 
is  not  the  payee,  being  entitled  to  notice  of  non-payment,  the  declaration  ought  to 
have  averred  that  due  notice  was  given  to  the  defendant,  and  that  the  excuse  con- 
tained in  the  declaration  for  not  giving  such  notice  is  bad ;  first,  for  omitting  to  shew 
that  no  effects  of  the  defendant  came  into  the  hands  of  the  maker  of  the  note  after 
the  default  by  him  in  payment  of  the  fifth  instalment ;  and,  secondly,  for  not  shewing 
that  the  defendant  indorsed  for  value,  and  did  not  merely  lend  his  name  to  give  credit 
to  the  bill.     Joinder  in  demurrer. 

Kime,  in  support  of  the  demurrer.  The  defendant  was  entitled  to  notice  of  the 
dishonour  of  the  note.  The  rule  laid  down  in  Bkkerdike  v.  Bollman  ( 1  T.  R.  -405  ;  see 
3  B.  &  Aid.  620,  623),  that  the  drawer  of  an  accommodation  bill  (see  per  Maule,  J., 
1  M.  &  Gr.  7G4r)  is  not  entitled  to  notice  of  its  non-payment  if  he  had  not  effects  in 
the  drawee's  hands,  is  bottomed  on  the  fraud  committed  ab  initio  by  the  drawer,  in 
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[745]  firawing  a  bill  knowing  that  it  would  not  be  jtaid,  and  faiKs  in  application  to  subse- 
quent parties  to  a  bill.  [Parke,  15.  The  defendant  is  prima  facie  entitled  to  notice 
of  dishonour.  That  notice  is  not  averred  in  the  declaration  ;  then  does  it  shew  that 
the  plaintiff" could  not  have  sued  any  prior  parties  to  the  bill?]     No. 

Needhani,  contrk  The  declaration  having  averred  that  the  defendant  had 
sustained  no  damage  from  want  of  notice  of  dishonour,  Fihgerald  v.  IFiUiani^ 
(6  Bing.  N.  C.  69)  shews  that  the  defendant  was  bound  to  shew  that  he  had,  e.g.,  by 
losing  his  remedy  over  against  other  ])arties.  [Parke,  B.  There  the  plaintill' 
averred  that  the  defendant  had  no  funds  in  the  acceptor's  hands,  and  had  not  sus- 
tained damage  by  want  of  notice  of  dishonour.  The  defendant  pleaded  that  he  had 
sustained  damage,  and  then  averred  immaterial  matter,  viz.  that  the  acceptor  had 
promised  him  to  provide  for  the  bill  at  maturity.  The  only  question  was,  whicli 
party  was  bound  to  shew  that  the  defendant  had  sustained  damage  ;  and  it  was  held 
that  the  defendant  was  so  bound.  Piatt,  B.  Had  the  defendant  indorsed  the  note 
for  the  accommodation  of  Becke  and  Flower,  he  might  have  .sued  them,  and  would 
have  been  entitled  to  notice  of  dishonour,  unless  they  had  no  effects  in  the  hands  of 
the  defendant.  The  averment  that  the  defendant  had  sustained  no  damage  from 
want  of  notice,  is  too  general,  for  want  of  shewing  how  it  was  that  he  had  sustained 
no  damage]  Had  the  defendant  indorsed  the  note  for  accommodation  of  Becke  and 
Flower,  he  must  have  known  that  fact,  and  should  have  pleaded  it.  [Parke,  V>.  In 
order  to  make  out  an  excuse  for  not  giving  notice  of  dishonour  to  the  defendant,  it 
was  for  the  plaintiff  to  stop  out' all  right  of  action  l)y  himself  against  the  makers  and 
previous  indorser-s,  Becke  and  Flower.  Now  if  the  makers  had  had  effects  of  Becke 
and  Flower  in  their  pos-[746]-session,  they  might  have  recovered  over  against  the 
makers,  and  would  therefore  be  entitled  to  notice  of  dishonour  l)y  them.  That  case 
is  not  excluded  in  the  declaration  by  averments.  Could  the  plaintiff  have  shewn  that 
the  note  was  made  by  the  makers,  and  indorsed  by  Becke  and  Flower,  for  the 
accommodation  of  the  defendant,  the  defendant  must  have  provided  for  it  when  due, 
and  would  not  have  been  entitled  to  notice.  But  he  might  have  indorsed  it  for  the 
accommodation  of  Becke  and  Flower,  in  which  case  he  would  have  been  so  entitled, 
and  you  have  not  stopped  out  that  contingency.  It  comes  to  this,  that  if  the  plaintilf 
as  indorsee  does  not  give  notice  of  dishonour  to  the  makers  or  indorsers,  he  must  take 
the  consequences,  unless  he  states  in  his  declaration  every  circumstance  to  dispense 
with  the  necessity  of  such  notice  That  is  not  tione  here.]  The  plaintiff  has  denied 
all  that  lay  in  his  knowledge,  and  that  made  it  incumbent  on  the  defendant  to  shew 
that  he  had  sustained  damage.  The  facts,  whether  the  maker's  had  or  had  not  ellects 
in  the  hands  of  the  indorsers,  were  not  within  the  plaintifi's  knowledge.  Ki:inhle  v. 
Milh  (1  Man.  it  Gr.  757)  shews  that  this  declaration  would  have  been  good  on  general 
demurrer,  for  that  prima  facie  want  of  notice  of  dishonour  of  a  cheque  on  a  banker  is 
sufficiently  excused  by  alleging  that  the  banker  had  no  effects  of  the  drawer,  and  had 
received  no  consideration  for  payment  of  the  cheque,  and  that  the  defendant  had 
sustained  no  damage  by  reason  of  his  having  no  notice  of  dishonour.  [Parke,  B. 
That  wiis  a  case  between  the  original  parties,  payee  and  drawer.  Piatt,  B.  Had  the 
action  l)een  against  Becke  and  Flower,  the  allegation  might  have  sufficed,  but  in  this 
action  by  a  second  indorsee  he  must  go  further,  and  shew  that  the  makers  had  no 
effects  of  Becke  and  Flower  in  their  hands  at  the  time  of  making  the  bill,  or  when  it 
became  due.]  The  whole  question  is,  whether  the  defendant  has  or  has  not  sustained 
[747]  substantial  damage.  He  also  referred  to  Ih  limit  v.  Alkiu.-<(m,(a)  Cornei/  v. 
Mvwie.:  da  Costa  (I  Esp.  302),  IValtqin  v.  St.  Quvntin  (1  Bos.  &  P.  652),  Sisnon  v. 
Thomlinmu  (Selw.  N.  P.  10th  edit.  337.  See  Brown  v.  Maffey,  15  East,  216),  and  TimM 
V.  Bwmi,  (1  T.  R.  167). 

Kime,  in  reply.  The  general  allegation  that  the  defendant  has  sustained  no 
damage  from  want  of  notice  is  not  demurred  to,  for,  like  the  statement  of  alia 
enormia,  it  is  quite  immaterial,  and  taken  alone  it  could  not  excuse  the  want  of  giving 
notice.  The  question  in  Fitzquiuld  v.  II'UImiiui  (G  Bing.  N.  C.  69)  was,  on  whom  was 
the  onus  of  proof.  In  Kumlde  v.  Mills  (1  Man.  and  G.  757)  there  was  no  special 
dennwrer.  This  declaration  does  not  shew  a  prima  facie  case.  In  be  lierdt  v. 
Atkuism  the  defendant  was  payee  of  a  promissory  note,  and  so  in  the  same  situation 
as  the  drawer  of  a  bill.     Here  he  is  a  simple  indorser.     That  case  has  been  shaken  in 

(a)  2  H.  Bl.  336.     As  to  this  case,  see  4  Taunt.  733,  per  Chambre,  J. 
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Leach  v.  Hewitt. (h)  [Parke,  B.  Hewitt  there  lent  his  name  in  fact,  and  would  have 
hud  a  remedy  against  Cattle.]  In  Corney  v.  Mendez  da  Costa  fraud  prevented  the 
want  of  notice  from  operating.  In  Goodall  v.  Dolley  (1  T.  R.  712,  714)  Buller,  J., 
recognises  Bickerdike  v.  Bollman  (id.  405),  saying  that,  had  the  action  been  against  the 
drawer,  he  would  have  been  willing  to  let  in  the  affidavit  to  shew  that  the  drawer  had 
no  effects  in  the  hands  of  the  diawee.  [Parke,  B  It  was  no  excuse  for  not  giving 
notice  of  dishonour  to  the  defendant,  being  the  indorser,  that  the  makers  had  no 
effects  of  Becke  and  Flower  in  their  hands;  see  Wilkes  v.  Jaoks  (Peake's  N.  P.  Cases, 
202,  Cor.  Lord  Kenyon).] 

Cur.  adv.  vult. 

[748]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  argued  before  my  brother  Piatt  and  myself,  on  the  last 
day  of  the  sittings  after  term.  The  question  was,  whether  the  allegation  of  the 
reaison  for  not  giving  notice  to  the  last  indorser  of  a  note,  of  the  dishonour  by  the  maker, 
was  sufficient  on  special  demurrer.  [The  learned  Baron  i-ead  the  pleadings.]  By  the 
law  of  England,  differing  from  the  old  law  of  France,  it  was  necessary  to  give  notice 
of  dishonour  to  other  parties  on  the  non-acceptance  of  a  bill,  or  non-payment  of  a  bill 
or  note,  by  the  drawee  or  maker.  The  case  of  Bickerdike  v.  Bollman  (1  T.  R.  405) 
made  the  first  exception,  which  has  given  rise  to  many  questions  since.(i)  The 
decision  has  been  often  reluctantly  acquiesced  in,  and  we  cannot  help  concurring  in 
the  opinion  of  Lord  Tenterden,  in  Cory  v.  Scott  (.3  B.  &  Aid.  622),  who  said  he  always 
regretted  it,  because  it  introduced  nice  distinctions  into  the  law,  instead  of  adhering 
to  a  plain  and  intelligible  rule.  We  are,  however,  bound  by  it  and  the  subsequent 
cases  in  which  exceptions  have  been  established,  but  we  ought  not  to  go  beyond 
them ;  and  the  question  is,  what  is  now  the  legal  description  of  the  exception,  and 
whether  it  is  sufficiently  alleged  in  this  declaration.  In  the  case  of  Bickerdike  v. 
Bollman  the  excuse  was  matter  of  evidence ;  it  was  not  necessary  to  state  it  on  the 
record,  as  the  question  did  not  arise  in  the  action  on  the  bill.  If  it  had,  perhaps  the 
necessity  for  an  accurate  averment  on  the  record  might  have  induced  a  further  con- 
sideration of  the  point.  In  some  subsequent  cases,  the  declaration  has  been  in  the 
usual  form,  averring  notice,  apparently  in  IVuhovn  v.  St.  Quentin  (1  B.  &  P.  352),  in 
Brown  V.  Maffcy  (15  East,  216),  Claridge  v.  I'a/-[749]-/ore  (4  M.  &  Sel.  226),  Lafitte  v. 
Slaltcr  (6  Bing.  623),  and  Thackray  v.  Blackett  (3  Camp.  164),  certainly  in  Cory  v.  Scott; 
and  an  opinion  was  intimated,  that  knowledge  that  the  bill  would  be  dishonoured  is 
equivalent  to,  or  evidence  in  support  of,  the  averment  of  notice ;  per  Holroyd,  J.,  in 
Cory  V.  Scott.  The  meaning  of  the  word  "notice,"  however,  has  been  now  so  well 
settled.  Burgh  v.  Lcgge  (5  M.  &  W.  418),  and  it  is  so  fully  established  that  it  means 
more  than  "  knowledge,"  and  includes  an  intimation  from  the  party  of  the  fact  of 
dishonour,  and  that  the  defendant  is  looked  to  for  payment,  that  it  must,  we  think, 
be  now  considered  as  clear,  that,  if  no  notice  has  been  given  at  any  time,  the  excuse 
ought  to  be  set  out  on  the  record  ;  if  it  has  been  given,  but  at  a  time  which  would  be 
too  late  in  usual  course,  the  matter  of  excuse  might  probably  be  used  to  shew  that  it 
was,  under  the  circumstances,  in  reasonable  time  ;  but  if  never  given  at  all,  the  record 
must  state  a  sufficient  excuse.  Accordingly,  in  several  cases  the  excuse  has  been  stated. 
In  Legge  v.  Thorpe  (12  East,  1  71),  an  action  against  the  drawer  of  a  bill,  it  was  averred, 
that  at  the  time  of  making  the  bill,  and  from  thence  until  and  at  the  time  of  presenting 
for  acceptance,  the  drawee  had  not  in  his  hands  any  effects  of  the  defendant's,  nor 
had  he  received  any  consideration  from  the  defendant  for  the  acceptance  or  payment 
of  the  bill,  nor  had  the  plaintiff  sustained  any  damage  by  not  having  notice  of  the 
non-acceptance  or  non-payment.  If  the  allegation  of  excuse  for  not  giving  notice  had 
been  simply  that  the  defendant  had  sustained  no  damage  by  want  of  notice,  it  would 
have  been  clearly  bad.  In  Fitzgerald  v.  IVilliams  (6  Bing.  N.  C.  69)  the  form  was 
somewhat  varied  ;  besides  the  allegation  of  want  of  effects,  it  stated  that  the  defendant 
had  no  reasonable  ground  for  expecting  that  he  had  or  would  have  any  effects  in  the 
hands  of  the  drawee,  or  that  [750]  the  drawee  would  accept  the  bill,  or  pay  or  discharge 
any  part  of  the  amount  of  the  bill,  or  be  provided  with  funds  wherewith  he  ought  to  pay 
the  bill  or  any  part  thereof,  nor  had  the  defendant  sustained  any  damage  by  reason  of 

(h)  4  Taunt.  731.     "Holders,"  in  the  marginal  note,  should  be  "makers." 
{h)  See  the  judgment  of  Le  Blanc,  J.,  in  Claridge  v,  Dalton,  4  M.  &  Sel.  231. 


16M&W.  751.  TATTERSALL    r.  PARKINSON  1393 

his  not  having  harl  notice  of  the  non-payment  of  the  bill.     There  wa?  a  plea,  stating 
that  the  defendant  had  sustained  damage,  and  stating  its  nature,  viz.  that  the  drawee 
had  undertaken  to  provide  for  the  hill  and  issue  thereon.     All  that  the  Court  decided 
was,  that,  the  defendant  not  having  proveil  his  plea,  the  plaintiffs  verdict  should  not 
he  distuibed  :  but  Lord  Chief  Justice  Tindal  intimated,  and  we  think  correctly,  that 
it  would  have  been  sufficient  if  the  plaint itt'  had  stopped  with  the  averment  of  want  of 
ell'ects  ;  and  the  allegation,  that  no  damage  was  sustained,  seems  to  have  been  treated 
by  the  Court  as  immatei-ial  :  and  in  the  subsequent  case  of  KemhJe  v.   Milh  (1  Man. 
&  G.   757),  where  there  was  a  count  on  a  cheque  with  a  less  full  excuse  for  the 
want  of  notice,  stating  the  want  of  effects,  that  the  drawers  had  not  received  any 
consideration  for  the  payment  of  the  cheque,  nor  that  the  defendant  received  any 
damage  by   reason   of  the  want  of  notice  of  non-payment ;   the  defendant  having 
demurred  generally,  the  Court  of  Common  Pleas  held  the  allegation  sufficient  on 
general  demurrer.     We  do  not  conceive  that  the  Court  attributed  any  weight,  in 
giving  their  judgment,  to  the  averment  that  the  defendant  had  sustixined  no  damage. 
The  Lord  Chief  Justice  and  Mr.  Justice  Maule  expressly  excluded  that  consideration, 
and  i-ested  on  the  broad  ground  that  the  averment  of  want  of  assets  was  sufficient. 
In  an  action  against  the  drawer  of  a  bill,  this  form,  therefore,  must  be  deemed  sufficient, 
at  least  on  general  demurrer.     Every  bill,  prima  facie,  must  be  taken  to  have  been 
drawn  for  value  received  :  that  is,  on  a  person  who  was  to  accept  and  pay  by  reason  of 
having  value  ;  and  if  the  drawer  draws  on  one  who  is  not  his  debtor,  nor  has  received 
any  [751]  value  for  the  bill,  he  must  be  considered,  at  least  prima  facie  (so  says  Bayley,  J., 
in  Vm-y  v.  Siott),  to  request  him  to  accept  and  pay  on  account  of  the  drawer ;  or  in 
other  words,  for  his  accommodation  ;  and  if  he  does  not  provide  funds  in  time,  he 
necessarily  knows  that  the  bill  would  not  be  paid  at  maturity.     He  is  the  person  who 
himself  ought  to  pay  the  bill,  and  consequently  prima  facie  cannot  be  entitled  to 
notice.     But  the  case  of  an  indorser  of  a  bill  of  exchange  stands  on  a  difiTerent  footing 
from  that  of  a  drawer.     He  is  in  the  nature  of  a  surety  or  guarantor  of  its  payment  on 
due  presentment,  and  is  presumed  to  know  nothing  about  the  arrangement  between 
the  drawee  and  drawer:  Story  on  Bills  p.  :}14.     He  is  prima  facie  entitled  to  notice. 
It  is  not  enough  to  exempt  him,  that  the  bill  is  drawn  without  value,  and  that  the 
drawer  has  no  effects  in  the  hands  of  the  drawee  :   JVUkes  v.  Jack^  (Peake's  N.  P.  C.  202). 
If  he  indoises  to  the  holder  without  value  or  effects  in  the  hands  of  prior  parties,  non 
consult  that  he  is  not  entitled  to  notice  ;  for  he  may  have  indorsed  for  the  accommoda- 
tion of  others,  in  which  case  it  is  now  clearly  established  by  Norton  v.  I'ickerinij  (8  B. 
&  Cr.  GIO),  that  he  has  a  right  to  notice,  because  on  payment  he  may  recover  over 
against  those  persons.     It  does  not  appear  to  us,  therefore,  to  be  enough  to  dispense 
with  notice,  or  even  prima  facie,  against  an   indorser,  simply  to  state  that  he  had 
indorsed  without  value,  or  had  no  efl'ects  in  the  hands  of  the  prior  parties.     And  the 
allegation,  that  no  damage    was   sustained    by    him    by    want   of   notice,  is  clearly 
insufficient.     If  this  proposition  be  true  of  the  indorser  of  a  bill,  it  is  etiually  true  of 
the  indorser  of  a  note.     The  eases  in  which  the  indorser  has  been  held  liable  without 
notice,  have   had   some  other  material  circumstance ;   as,  for  instance,  that   he    had 
funds  put  into  his  hands  by  the  drawer,  out  of  which  he  was  to  pay  the  bill  or  note  : 
Cm-ncij  v.  Mewle-  da  Costa  (i  Esp.  :j()2).     We  think,  therefore,  that  the  [752]  averments 
in  this  declaration  are  insufficient  on  this  S])ecial  demurrer      It  is  consistent  with  every 
one  of  those  averments,  that  the  note  may  ha\e  l)ecn  indorsed  by  the  defendant  for 
the  accommodation  of  one  of  the  prior  parties,  some  third  person  ;  and  in  that  case 
the  defendant  was  entitled  to  notice,  and  this  is  one  of  the  causes  of  demurrer  specially 
stated.     Our  judgment  is  therefore  for  the  defendant.     The  plaintiff  may,  however, 
amend  on  the  usual  terms. 

Leave  to  plaintiff  to  amend,  otherwise 

Judgment  for  the  defendant. 


Tattersai.l  f.  Parkinson.  April  17,  1847.— Assumpsit.  First  count  on  a  bill  of 
exchange  for  261.  13s.  2d.  Second  count  for  £30  for  money  lent,  and  on  an 
account  stated.  Pleas.  First:  Non  assump.sit  to  the  last  count,  except  101.  Us.  Id. 
Second  :  Plea  to  the  whole  declaration,  except  101.  9s.  Id.,  parcel  of  the  first 
count,  and   101.  \h.  Id.,  parcel  of  the  last  count,  payment  before  action  brought, 
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and  a  set-off.  Last  plea  as  to  101.  9s.  Id.  parcel  of  the  first,  and  101.  9s.  Id.  parcel 
of  tbe  last  count,  payment  into  court  of  £11.  (See  Reg  Gen.,  Trin.  1  Vict.) 
On  special  demurrer  to  the  last  plea,  it  was  held  bad,  for  setting  up  as  a  defence 
payment  of  a  less  sum  than  the  whole  sum  admitted  to  be  due  and  pleaded  to, 
without  other  answer  as  to  the  difference  than  no  damages,  ultra  the  sum  paid 
in.— Where  the  declaration  has  a  count  on  a  bill,  and  also  an  indebitatus  count 
for  the  consideration  for  the  bill,  e.g.  money  lent,  semble,  that  to  prevent  the 
plaintiff  from  recovering  on  both  counts  by  due  payment  into  court,  the  defendant 
should  plead  to  both  counts,  that  the  bill  was  given  on  account  of  the  debt  in 
the  second  count,  and  then  allege  payment  into  court  of  the  amount  of  the  bill 
and  interest. 

[S.  C.  4  D.  &  L.  522  ;  16  L.  J.  Ex.  196.] 

Assumpsit  on  a  bill  of  exchange  for  261.  13s.  2d.,  by  indorsee  against  the  second 
indorser.  In  the  second  count  the  defendant  was  stated  to  be  indebted  to  the  plaintiff 
in  £30  for  money  lent,  and  on  an  account  stated.  Pleas,  first,  as  to  the  last  count  of 
the  declaration,  except  as  to  101.  9s.  Id.,  non  assumpsit.  Second  and  third,  to  the 
whole  declaration,  except  as  to  101.  9s.  Id  ,  parcel  of  the  first  count,  and  101.  9s.  Id., 
parcel  of  the  second  count,  payment  before  action,  and  set-off;  and  lastly,  as  to 
101.  9s.  Id.,  parcel  of  the  sum  in  the  first  count,  and  as  to  101.  9s.  Id.,  parcel  of  the 
sum  in  the  second  count,  payment  into  court  of  £11,  [753]  and  that  the  plaintiff  has 
not  sustained  damages  to  a  greater  amount  than  £11. 

Special  demurier  to  the  last  plea,  as.signing  the  following  causes :  that,  although 
the  .said  last  plea  is  pleaded  to  and  professes  to  answer  two  separate  and  distinct  sums 
of  money  of  101.  9s.  Id.  each,  amounting  in  the  whole  to  the  sum  of  201.  18s.  2d., 
nevertheless  the  defendant  has  pleaded  payment  into  court  of  £11  only,  which 
constitutes  an  answer  to  part  only  of  the  said  two  sums.  Also,  that  the  said  plea  is 
inconsistent  and  repugnant,  in  this,  to  wit,  that  although  the  defendant,  in  the  intro- 
ductory part  of  the  said  last  plea,  admits  the  plaintiff  to  have  sustained  damages  to 
the  amount  of  201.  18s.  2d.,  yet  the  defendant,  in  the  concluding  part  of  the  said  last- 
mentioned  plea,  alleges  that  the  plaintiff"  has  not  sustained  damages  to  a  greater 
amount  than  £11  in  respect  of  the  causes  of  action  in  the  introductory  part.  Also, 
that  if  the  said  sum  of  £11  is  to  be  taken  as  a  payment  of  the  said  sum  of  101.  9s.  Id. 
in  the  last  count,  that,  in  such  case,  the  last  plea  amounts  to  a  plea  of  the  general  issue 
as  to  part  of  the  said  sum  of  101.  9s.  Id.  in  the  first  count,  which  is  forbidden  by  the 
rules  of  court,  Hil.  4  Will.  4. 

The  plaintiff's  points  for  argument  were,  that  the  last  plea  is  bad  in  substance : 
that  it  affords  no  sufficient  answer  to  that  part  of  the  declaration  to  which  it  is 
pleaded ;  that  the  mere  payment  into  court  of  £11  cannot  be  pleaded  as  a  satisfaction 
for  201.  18s.  2d.,  which  the  plea  professes  to  answer,  and  which  is  admitted  by  the 
plea  to  be  due ;  and  therefore  a  portion  of  the  sum  to  which  the  plea  was  pleaded  is 
wholly  unanswered  :  that  the  plea  is  bad  for  repugnancy,  professing  in  the  introductory 
part  to  be  pleaded  to  two  distinct  sums,  together  equal  to  201.  18s.  2d.,  to  which 
amount  the  plea  admits  the  plaintiff  to  have  causes  of  action,  and  yet  alleges  that  the 
plaintiff'  has  not  sustained  damages  ultra  £11,  in  respect  of  the  causes  of  action  in  the 
introductory  part  of  the  [754]  plea  mentioned  :  that  the  plea  is  bad  for  not  specifically 
.shewing  to  what  portion  of  the  sum  of  101.  9s.  Id.  excepted  from  the  first  count,  the 
sum  of  £1 1  paid  into  court  is  to  be  applied  ;  and  that,  supposing  the  sum  of  £1 1  is  to  be 
taken  as  pleaded  to  the  last  count,  then  a  portion  of  the  sum  of  101.  9s.  Id.  excepted 
from  the  first  count,  remains  unanswered,  except  by  an  argumentative  denial  of  its 
ever  having  existed,  which  is  bad,  as  amounting  to  the  general  issue,  and  which,  if 
proper  in  form,  would  be  bad  when  pleaded  to  any  portion  of  a  count  upon  a  bill  of 
exchange,  as  that  plea  is  forbidden  by  Reg.  Gen.,  Hil.  4  Will.  4. 

Gordon,  in  support  of  the  demurrer  (Feb.  1.5).  The  plea  is  bad.  It  was  long  ago 
settled  as  a  general  principle  of  law,  that  the  payment  of  a  sum  of  money  smaller  than 
a  sum  admitted  to  be  due,  is  not,  without  more,  satisfaction  of  the  larger  sum  :  Pinnd's 
case  (5  Rep.  117).  In  Sibrce  v.  Tripp  (15  M.  &  W.  23),  this  Court,  though  declining 
to  support  the  doctrine  laid  down  in  Camber  v.  JVane  (Stra.  426)  to  its  full  extent,  yet 
did  not  repudiate  the  above  principle  (see  Thomas  v.  Heaihorn,  2  B.  &  C.  477), 
Dmm  V.  Batcher  (10  Ad.  &  E.  121)  shews  that  a  plea  of  payment  of  a  smaller  sum  in 
satisfaction  of  a  larger  is  bad,  even  after  verdict  in  arrest  of  judgment ;  and  Todd  v. 
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Stewart  (14  L.  .1.,  Q.  B.,  150),  in  the  Queen's  Bench,  upholds  that  case.  This  is  a 
liquidated  demand,  for  money  lent  and  on  an  account  stated,  so  as  to  admit  of  pay- 
ment into  court,  and  is  made  such  by  the  plea.  He  was  then  stopped  by  the  Court, 
who  called  on 

Iliii^h  Hill,  contra.  This  plea  is  good.  There  was  no  other  way  of  putting  the 
defence  on  the  record,  so  as  to  comply  with  the  form  given  by  the  rule  of  court,  Hil.  4 
[755]  Will.  4.  No  ground  of  demurrer  is  alleged  for  not  stating  with  certainty  how 
much  of  the  sum  paid  into  court  should  be  applied  to  one  count,  and  how  much  to 
the  other.  That  question  is  not  open,  and  if  it  had  been,  the  plea  need  not  have 
stated  any  such  matter.  In  Jourdain  v.  Juhnson  {2  G.  M.  &  li.  .5G4  ;  .5  Tyrw.  524), 
there  was  a  count  on  a  bill,  with  the  common  counts  provided  by  Keg.  Gen.,  Trin. 
1  Will.  4,  claiming  £100  as  due  to  plaintilf  for  money  paid  ;  £100  for  money  lent; 
£100  for  goods  sold  ;  £20  for  interest;  and  £100  on  an  account  stated.  The  pleas 
were,  first,  as  to  the  first  count,  and  as  to  121.  2s.,  parcel  of  the  sum  of  £100  in  the 
second  count,  alleged  to  be  due  from  the  defendant  to  the  plaintitl'  for  goods  sold  ; 
and  as  to  the  £100  in  the  second  count  alleged  to  have  been  found  due  from  the 
defendant  to  the  plaintitl'  on  an  account  stated,  that  the  defendant  paid  into  court 
511.  9s  7d  ,  and  the  plaintifi' had  not  sustained  damage  ultra  that  sum,  in  respect  of 
so  much  of  the  causes  of  action  mentioned  in  the  declaration  as  were  before  specified 
in  the  jjlea.  There  was  a  special  demurrer  for  two  causes  (see  per  Cur.,  5  Tyrw.  5.'51 )  : 
first,  that  a  less  sum  was  paid  into  court  in  satisfaction  of  a  greater  pecuin'aiy  claim 
admitted  in  certain  by  the  plea,  and  that  the  sum  paid  into  court,  as  to  each  debt,  is 
not  stated  ;  secondly,  that  the  declaration  consisted  of  si.x  counts,  and  not  two  only, 
as  treated  in  the  plea.  The  last  ground  of  objection  prevailed  :  but  the  judgment 
shews  that,  had  payment  into  court  been  pleaded  to  the  whole  declaration,  except  as 
to  that  part  which  related  to  the  bill,  it  would  have  been  good,  the  sums  declared  for 
being  all  of  them  liquidated  damages,  admitting  of  that  plea  ;  for  neither  plaintiff  nor 
defendant  is  bound  by  the  precise  sums  laid  in  the  counts ;  and  the  defendant,  who 
pays  a  sum  into  court,  only  admits  that  so  much,  and  no  more,  is  due  by  way  of 
liquidated  damages  on  all  of  them.  The  Court  continues — ''The  plea  would,  there- 
fore, be  good  so  far  as  [756]  relates  to  the  whole  declaration,  except  the  claim  on  the 
bill  of  exchange.  Then,  is  it  necessary  to  specify  how  much  is  paid  in  on  one  part 
and  how  much  on  another  V  After  deciding  that  one  sum  might,  since  the  new  rule, 
still  be  paid  into  court  generally  on  all  the  counts,  the  judgment  proceed.s — "  If,  then, 
a  plea  of  payment  of  511.  9s.  7d.  into  court  on  all  the  demands,  except  that  on  the 
bill  of  exchange,  would  be  good,  there  is  not  the  least  ground  for  saying  that  it  woulil 
not  be  good  as  to  part  of  those  demands.  The  count  on  the  bill  creates  some  dilliculty. 
Supposing  that,  to  an  action  on  a  bill  of  exchange,  there  was  a  plea  of  payment  into 
court  of  a  less  sum  than  the  amount  alleged  to  be  due  on  the  bill,  it  might  be  objected, 
that  the  plea  admitted  the  larger  ascertained  sura  to  be  prima  facie  due  from  the 
defendant,  but  that  the  part  paid  could  not  satisfy  the  whole  of  the  sum,  and  that  the 
plea  contained  no  answer  or  grouinl  of  defence,  as  to  the  remainder.  For,  if  the  plea 
of  payment  of  money  into  court  should  be  considered  in  the  nature  of  a  plea  of  iion 
assumpsit  as  to  the  residue  not  ])aid  into  court,  it  would  be  mapplicable  to  a  liill  of 
exchange,  as  to  which  a  plea  of  non  assumpsit  is  inadmissible  ;  the  record  would  con- 
tain no  proper  answer  as  to  the  residue,  unless  there  was  an  allegation  of  some  special 
ground  of  (icfencc  in  that  respect  (see  8  M.  &  W.  22S),  as  part  paymcMt,  or  faihne  of 
consideration  as  to  part  It  is  therefore  very  ([uestionable  whether  such  a  plea  would 
be  good,  and  also  c|uestionable  whether  it  is  made  good  by  the  plea  of  payment  into 
court,  on  the  whole  declaration,  of  a  larger  sum  than  the  amount  of  the  bill  ;  for  so 
much  as  would  cover  that  amount  is  not  necessarily  to  be  ascribed  to  the  bill.  Wo 
do  not,  however,  find  it  necessary  to  decide  the  point."  Here  the  defendant  admits 
the  bill,  and  would  not  be  allowed  to  shew  anything  to  answer  the  first  count  on  it. 
The  sum  paid  in  covers  the  sura  excepted  from  that  count,  [757]  and  the  sums  in  the 
o' her  counts  being  immaterial,  the  plea  answers  them.  A  jury  might  find  that  the 
defendant  w;is  not  indebted  in  more  than  £11  ;  and  he  would  then  be  entitled  to 
judgment,  on  proof  that  the  sums  claimed  in  them  wore  mere  consideration  for  the 
bill.  No  rule  of  law  proves  that  any  sum  is  ex  necessitate  due  on  them.  [I'arke,  B. 
The  101.  9s.  Id.  might  have  been  paid  in  on  them.]  Mte  v.  Tmnlinxon  (\  Ad.  it  K.  202) 
was  entirely  overruled  hy  Morslmll  \.  IFInlKsidu  (\  M.  *  W.  191  ;  Tyr.  .t  Or.  791), 
and  by  Briglil  v.  Ikard  (4  Q.   B.  .s:j9).     Lord   Denman  is  there  reported  as  saying, 
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"  No  case  was  ever  more  completely  overruled  than  Mee  v.  Tomlinsrm."{il)  The  plea 
is  good  on  general  demurrer.  Had  the  cause  gone  to  trial,  proof  that  101.  9s.  Id.  was 
not  due  on  the  bill  would  not  have  been  admissible.  Had  that  sum  been  lent  by  the 
plaintiff  to  the  defendant,  and  secured  by  the  bill,  the  verdict  must  have  been  for 
the  defendant ;  for,  on  these  pleadings,  the  payment  into  court  was  on  the  bill ;  and 
if  the  plaintiff  proved  his  claim  on  the  indebitatus  counts,  without  proving  the  bill, 
he  would  only  have  been  entitled  to  the  10s.  lid.,  the  difference.  Had  there  been  a 
nolle  prosequi  as  to  the  first  count,  the  defendant  could  not  have  shewn  that  he  gave 
the  bill  for  the  money  lent,  for  there  would  have  been  no  issue  on  which  to  present 
the  bill  to  the  jury.  The  plea,  as  pleaded,  was  requisite  to  prevent  the  plaintiff'  from 
recovering  more  than  once.     The  Court  here  called  on 

Gordon  to  reply.  The  sum  to  be  pleaded  as  paid  into  Court  must  be  that 
mentioned  in  the  introductory  part  of  the  plea.  [Parke,  B.  As  a  plaintifl'  may 
recover  less  than  he  claims  in  his  declaration,  so  the  plea  may  allege  that  less  [758] 
is  due  than  is  there  claimed.]  This  question  now  arises  on  special  demurrer.  In 
Down  v.  Haklier  (10  Ad.  &  E.  121),  a  plea  of  payment  of  a  smaller  sum  in  satisfaction 
of  a  greater,  was  held  bad  even  after  verdict.  That  case  is  recognised  in  Todd  v. 
Stewart  (14  L.  J.  (N.  S.)  Q.  B.  150).  The  tender  of  a  smaller  sum  is  no  answer  to  a 
claim  of  a  larger  ;  for  a  tender  is  only  on  the  road  to  payment.  A  fortiori,  mere 
payment  into  court  of  a  smaller  sum  cannot  be  satisfaction  of  a  larger  sum  admitted 
to  be  due,  as  is  here  done  by  the  plea.  In  Fischer  v.  Aide  (3  M.  &  W.  486),  the 
plaintiff  was  entitled  to  nominal  damages  at  all  events.  [Parke,  B.  The  inconsistent 
set  of  issues  was  the  reason  of  that  decision.]  The  ground  of  inconsistency  is  not 
omitted  in  this  demurrer.  The  decision  on  the  seventh  plea  in  Mee  v.  Tomlinson  is 
not  overruled  (see  ante,  p.  757,  n.  (d)),  and  applies.  The  plea  is  also  bad  on  the  last 
ground.  [Parke,  B.  The  payment  into  court  of  £11  is  not  to  be  taken  as  a  payment 
into  court  on  the  last  count.  Probably  money  lent  was  the  matter  for  which  the  bill 
was  given,  and  the  ground  of  the  account  stated  in  that  count.  The  plaintiff  might 
recover  on  both  the  bill  and  the  account  stated,  if  any  such  account  was  proved.  It 
is,  on  the  plea,  ambiguous  how  and  on  which  count  the  difference  between  101.  9s.  Id. 
and  £11  paid  in  is  disposed  of.  It  is  not  pleaded  that  101.  9s.  Id.  is  paid  in  on  the 
first  count ;  but  that  is  not  made  a  ground  of  special  demurrer.  The  defendant  has 
not  confessed  anything  to  be  due,  but  admits  the  existence  of  the  bill.  Had  judg- 
ment gone  by  default  as  to  the  remainder,  he  would  be  entitled  to  the  whole  then 
remaining  due.  Payment  into  court  as  to  part  does  not  admit  that  part  to  be  due, 
any  more  than  if  pleaded  to  the  whole  it  would  admit  the  whole  to  be  due.  It  only 
admits  liability  on  the  contract  to  be  so  much,  and  [759]  no  more.  Payment  into 
court  came  in  place  of  the  old  rule  of  striking  out  part  of  the  damages  in  the  declara- 
tion upon  a  rule  for  paying  money  into  court.  To  save  expense  in  proving  that  rule, 
it  was  ordered  by  the  new  rule  that  payment  into  court  should  be  put  on  the  record 
by  way  of  plea,  leaving  its  effect  on  the  «ame  footing  as  before.  The  bill  is  a  liquidated 
sum,  and  admitted  ;  the  rest  is  unliquidated.  By  pleading  a  payment  into  couit  as 
to  so  much,  the  defendant  does  not  admit  so  much  to  be  due,  or  anything  but  the 
bill.]  If  the  sum  of  101.  9s.  Id.,  excepted  by  the  plea  from  the  last  count,  is  answered 
by  the  payment  into  court,  part  of  the  first  count  is  still  unanswered  ;  for  the  argu- 
mentative denial  of  its  ever  having  existed  amounts  to  the  general  issue,  non  assumpsit, 
which  cannot  be  pleaded  to  the  count  on  the  bill  since  the  pleading  rules  of  court  of 
Hil.  4  Will.  4 :  Armjield  v.  Burgin  (6  M.  &  W.  486). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  argued  on  the  last  day  of  the  sittings  aftei'  term,  before 
myself  and  my  brother  Piatt. 

The  declaration  was  in  assumpsit,  against  the  second  indorser  of  a  bill  for 
261.  13s.  2d.  The  first  count  was  on  the  bill,  the  second  count  for  £30  for  money 
lent,  and  on  an  account  stated. 

The  defendant,  as  to  the  last  count,  except  101.  9s.  Id.,  pleaded  non  assumpsit, 
and  as  to  the  whole  declaration,  except  101.  9s.    Id.,  parcel  of  the  first  count,  and 

(d)  Quaere,  tamen,  if  it  is  overruled  except  as  to  the  second  resolution  ;  effect 
was  given  to  the  first  in  Kai/ner  v.  U^rir/hf,  3  Q.  B.  922.  See  also  Mitchell  v.  Townlejj 
7  Ad.  &  E.  164  ;  CoUinghmrne  v.  Mantell,  5  M.  &  W.  289. 
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101.  9s.  Id.,  parcel  of  the  last  count,  pleadefl  payment  before  action  brought,  and  also 
a  set-ofY.  And  as  to  101.  9s.  Id.,  parcel  of  the  first,  and  101.  9s.  Id.,  parcel  of  the  last 
count,  payment  into  court  of  £11,  in  the  usual  form. 

[760]  To  this  there  was  a  special  deraurrei',  assigning  several  causes. 

The  case  of  Jourdain  v.  .lolinwn  (2  C.  M.  &  K,  561  ;  5  Tyrw.  .524),  and  the  other 
authorities  cited  by  Mr.  Hugh  Hill  for  the  defendant,  decided,  that  the  plea  of  pay- 
ment into  couit  may  be  made,  generally  speaking,  as  to  part  of  several  counts,  with- 
out staling  how  much  was  paid  in  on  each.  There  is  therefore  no  available  objection 
in  this  case  on  that  ground  ;  but  where  one  of  the  counts  is  on  a  bill  of  exchange,  the 
difticulty  arises  which  was  pointed  out  in  that  case  of  Jourdain  v.  Johnson,  but  not 
decided,  viz.,  that  if  less  than  the  amount  of  the  bill  of  exchange  should  be  considered 
as  paid  in  on  that  count,  the  plea  would  be  bad  :  for  if  it  admitted  the  bill,  it  admitted 
prima  facie  the  precise  sum  to  be  due  on  it,  and  less  than  that  would  not  legally 
satisfy  it ;  or,  if  it  should  be  considered  in  the  nature  of  a  plea  of  non  assumpsit  to 
the  remainder,  the  new  rules  forbid  such  a  plea,  and  the  record  would  contain  no 
])roper  answer  to  the  residue,  unless  there  was  an  allegation  of  some  special  ground 
(if  defence;  as  part  payment,  or  failure  of  consideration  as  to  part.  And  we  do  not 
see  how  this  objection  can  be  surmounted,  if  this  demurrer  properly  raises  it,  which 
we  think  it  does. 

Again,  if  the  sum  of  101.  9s.  Id.  is  to  be  ascribed  to  the  first  count,  the  sum  of 
10s.  nd.  only  must  be  applied  to  the  last  count ;  and  it  is  argued  with  great  weight, 
that  less  than  the  whole  admitted  sum  cainiot  be  paid  into  court  in  satisfaction. 

There  are,  no  doubt,  very  great  difiiculties  in  adapting  the  new  rule,  as  to  pay- 
ment of  money  into  court,  to  practise  in  some  cases  ;  and  they  were  probably  not 
foreseen  in  framing  the  rule,  the  object  of  which  was  to  avoid  the  trouble  and  expense 
of  proving  payment  into  court  in  the  old  way,  by  supplying  a  ready  mode  of  obtaining 
the  same  object,  by  a  statement  on  the  record. 

[761]  One  of  these  difficulties  arises  from  the  form  of  a  count  in  indebitatus 
assumpsit.  In  this  form,  (which  has  been  adopted  for  the  sake  of  convenience,  as  it 
would  be  impossible  to  declare  on  each  separate  contract  without  great  prolixity  of 
pleading),  each  count  may  be  interpreted  to  mean  that  the  defendant  is  indebted  to 
the  plaintitt'in  the  sum  mentioned,  either  on  one  contract  to  pay  that  precise  sum, 
or  one  contract  on  a  quantum  meruit,  which  has  resulted  in  a  debt  which  the  plaintiff 
estimates  at  that  amount ;  or  on  several  diti'erent  contracts  for  difl'erent  precise  sums, 
or  on  each  on  a  quantum  meruit,  or  on  some  for  a  sum  certain,  and  some  on  a  quantum 
meruit  together  amounting  to  the  sum  claimed. 

The  variety  of  meanings  which  the  comprehensive  allegation  of  a  debt  in  such  a 
count  is  capable  of  bearing,  creates  a  considerable  difficulty  in  spociuly  pleading  to  it, 
and  particularly  in  the  payment  of  money  in  Court. 

If  a  smaller  sum  is  paid  in  on  such  a  declaration  than  the  sum  claimed,  the  plea 
admits  that  the  sum  claimed  is  due  on  one  or  more  contracts  for  liquidated  or 
unliquidated  amounts.  If  unliquidated,  there  is  no  difiiculty  in  paying  in  a  smaller 
sum  than  the  amount  claimed,  for  then  the  defendant  may  truly  say  that  the  plaintiff 
has  not  susUiined  greater  damage  than  the  sum  paid  into  court.  But  if  the  sum 
admitted  is  liquidated,  or  is  an  aggregate  of  liipiidaled  sums,  how  can  the  plaintiff 
have  susUiined  less  damage  than  the  liquidated  amount  in  respect  of  the  demand  for 
that  sum  ! 

The  Court  of  Queen's  Bench  has  already  decided,  in  Down  v.  Hatcher  (10  Ad. 
&  Ell.  121),  that  a  plea  of  accord  and  .satisfaction  by  a  less  sum,  to  a  gCTieral  declara- 
tion in  indebitatus  assumpsit  for  a  larger  sum,  is  bad,  even  after  verdict.  These 
considerations  lead  us  to  the  conclusion,  that  the  form  of  plead-[762]-ing  payment  of 
a  less  sura  of  money  into  court  than  the  sum  pleaded  to,  with  no  answer  to  the 
difference,  except  that  no  more  damages  have  been  sustainetl,  is  objectionable  ;  and 
that  there  is  good  reason  for  saying,  that  the  ordinary  practice  of  [)leading  payment 
of  money  into  court  to  so  much  of  the  declaration  as  is  equal  to  the  amount  paid  in, 
is  the  best  that  can  be  adopted.  On  these  grounds  also  we  think  the  plea  in  its 
present  form  is  bad. 

Mr.  Hill  argued,  that  there  is  no  other  way  than  this  where  the  indcbitiitus  count 
is  really  for  the  sum  which  is  the  consideration  of  the  bill.  Certainly  there  must  bo 
some  mode  of  pleading  applii;al)le  to  such  a  case,  for  without  doubt  the  plaintiff 
cannot    recover    both    the   amount    of    the    bill    on    the    count    upon    the    l)iil,    and 
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the  amount  of  the  consideration  on  the  indebitatus  count  ;  but  it  is  not  necessary 
for  us  to  decide  in  what  form  such  plea  ought  to  be ;  probably  it  would  be  sufficient 
to  plead  to  both  counts,  that  the  bill  was  given  on  account  of  the  debt  in  the 
second  count,  and  then  to  plead  payment  into  court  of  the  amount  of  the  bill  and 
interest. 

The  plea  in  its  present  form  is  bad,  but  the  defendant  may  amend  on  the 
usual  terms. 

Judgment  accordingly. 

[763]  HuJiBERSTON  AND  ANOTHER,  Exccutor  and  Executrix  of  Philip  Humberston, 
Decea.sed  v.  KiCHARD  Jones.  April  21,  1847. — In  1773,  J.  J.  mortgaged  premises 
in  fee  to  M.  to  secure  £1000,  with  the  usual  proviso  for  redemption  on  payment, 
&c.,  and  without  any  power  of  sale.  In  1837,  by  indenture  between  R.  J.,  the 
heir-at>law  of  J.  J.,  of  the  first  part;  R.,  the  devisee  of  M.,  of  the  second;  and 
H.,  of  the  third  ;  reciting  that  the  £1000  was  still  due  to  R.,  and  that  H.  had 
agreed  to  pay  it  off,  and  had  advanced  to  R.  J.  £1723  more;  R.,  in  considera- 
tion of  the  £1000,  and  R.  J.,  conveyed  the  same  premises  to  H.  in  fee,  subject 
to  a  proviso  for  redemption  of  payment  of  £2723,  and  interest,  with  a  covenant 
by  R.  J.  to  pay  that  sum  on  a  day  different  from  that  limited  in  the  deed  of 
1773,  and  a  power  of  sale  in  case  of  non-payment  of  the  said  sum  of  £2723  and 
interest,  or  any  part  thereof,  on  the  day  thereby  limited  for  payment  thereof : — • 
Held,  that  this  deed  required  an  ad  valorem  stamp  in  respect  of  the  £1723;  and 
also  a  deed  stamp  in  respect  of  the  new  security  taken  for  the  £1000. 

[S.  C.  16  L.  J.  Ex.  293  ;  11  Jur.  337.     Applied,  Doe  d.  Craidey  v.  Ghctteridge, 

1848,  11  Q.  B.  409.] 

Covenant  on  an  indenture  of  release  by  way  of  mortgage,  for  non-payment  of 
principal  and  interest.  Plea,  non  est  factum.  At  the  trial,  before  Wightman,  J.,  at 
the  Liverpool  Summer  Assizes,  1846,  the  plaintiff  put  in  evidence  the  mortgage-deeds, 
which  were  dated  29lh  and  30th  November,  1837.  The  indenture  of  release,  which 
was  made  between  the  defendant  of  the  first  part,  John  Rogers  of  the  second  part, 
and  the  plaintiffs'  testatoi'  of  the  third  part,  bore  an  ad  valorem  stamp  of  £6,  with 
proper  followers.  It  recited  a  prior  mortgage  in  fee  of  the  same  premises,  by  indentures 
dated  2nd  and  3rd  March,  1773,  by  one  John  Jones  (whose  heir-at-law  the  defendant 
was  stated  to  be)  to  John  Mercer,  for  securing  £600,  and  further  charges,  by  subsequent 
deeds,  to  the  amount  of  £400,  in  favour  of  Mercer,  and  of  John  Rogers,  his  devisee. 
It  was  then  recited,  that  the  said  sums  of  £600  and  £400  were  still  due  to  the  said 
John  Rogers,  on  the  security  of  the  mortgaged  premises ;  that  the  plaintiffs'  testator 
had  agreed  to  pay  off'  the  £1000,  and  had  advanced  to  the  defendant  the  further  sum 
of  £1723 ;  and  it  was  witnessed,  that  the  said  John  Rogers,  by  direction  of  the  defen- 
dant, in  consideration  of  the  £1000  paid  to  him,  and  the  defendant,  conveyed  the 
mortgaged  premises  to  the  plaintiffs'  testator  in  fee,  subject  to  a  proviso  for  redemption 
thereof,  on  payment  to  the  plaintiffs'  testator  of  the  sum  of  £2723  on  the  30th  of 
March  then  next.  The  indenture  then  contained  a  covenant  by  the  defendant  to  pay 
the  said  sum  of  £2723  on  the  day  before  appointed  for  payment  thereof,  and  also  a 
power  of  sale  on  [764]  non-payment  of  the  said  sum,  or  any  part  thereof,  on  that  day. 
By  the  deed  of  1773,  the  day  limited  for  the  payment  of  the  £600  was  the  3rd  of 
September  then  next  following ;  and  that  deed  contained  no  power  of  sale. 

It  was  contended  by  the  defendant's  counsel,  on  the  authority  of  Bmoii  v.  Peijg 
(6  Q.  B.  1),  that,  inasmuch  as  the  indenture  on  which  this  action  was  brought  con- 
tained a  new  covenant  for  payment  of  the  whole  sum  of  £2723,  at  a  different  day 
from  that  limited  in  the  indenture  of  1773  in  respect  of  the  £1000,  the  stamp  of  £6, 
which  was  applicable  only  to  the  additional  sum  of  £1723,  was  not  sufficient.  The 
learned  judge  reserved  the  point,  and  the  plaintiffs  had  a  verdict  for  the  amount 
claimed,  subject  to  a  motion  to  enter  a  nonsuit. 

In  the  following  teim,  J.  Henderson  obtained  a  rule  nisi  pursuant  to  the  leave 
reserved. 

Crompton  shewed  cause  at  the  sittings  after  Hilary  Term  (February  12).  The 
question  in  this  case  turns  on  the  construction  to  be  put  upon  the  Stamp  Acts, 
55  Geo.  3,  c.   184,  sched.  part  1,  tit.   "Mortgage,"  and  3  Ueo.  4,  c.   117,  s.  2.     The 
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55  Geo.  3,  c.   1S4,  miikes  a  stamp  of  £6  necessary  for  a  mortgage,  where  the  sum 
secured  exceeds  £1000,  and  is  less  than  £2000;  und  imposes  other  stumps  in  the 
case  of  the  transfer  of  a  mortgage.     Then  the  stat.  3  Geo.  4,  c.  117,  by  the  first  section, 
repeals  so  much  of  the  former  act  as  related  to  the  transfer  of  mortgages,  and  by  the 
second  section  enacts,  that  in  lieu  of  the  duties  imposed  thereby  on  the  transfer  of 
mortgages,  "  upon  any  transfer,  assignment,  Ac,  of  any  mortgage,"  provided  no  further 
sum  of  money  be  added  to  the  principal  money  already  secured,  there  shall  be  paid  a 
duty  of  11.  15s.  for  the  first  skin,  and  a  further  progressive  duty  of  11.  5s.  for  every 
lOSO  words  over  and  above  the  quantity  of  2160  words  :  "and  if  any  further  [765] 
sum  of  money  or  stock  shall  be  added  to  the  principal  money  or  stock  already  secured, 
the  ad  valorem  duty  on  mortgages,  payable  under  the  said  recited  act,  shall  be  charged 
only  in  respect  of  such  further  money  or  stock."     Now  this  deed  is  no  more  than  a 
transfer  or  ;issignment  of  the  old  mortgage,  with  an   additional  advance  of  £1723 
secured  thereby;  the  duty  payable,  therefore,  is  an  ad  valorem  duty  on  the  £1723, 
viz.  £6.     If  an  ad  valorem  duty  be  charged  upon  the  whole  £272.3,  then  duty  will 
have  been  paid  twice  over  on  £1000  of  it.     It  is  said  that  the  new  covenant  for 
payment  of  the  entire  £2723  makes  a  difference  in  the  case  ;  but  there  is  no  founda- 
tion in  principle  for  that:    the  new  covenant  makes  no  alteration  in  the  estate  or 
interest  conveyed.     Nor  can  a  larger  stamp  be  necessary  by  reason  of  the  power  of 
sale,  which  is  mereh'  the  ordinary  clause  introduced  by  all  modern  conveyancers  into 
mortgage-deeds.     The  case  of  Doe  d.  Barthy  v.  Gray  (3  Ad.  &  Ell.  89)  is  in  point  for 
the  plaintiffs.     There  Carter,  the  owner  in  fee  of  the  estate,  had  mortgaged  it  to 
Rowlands  for  1000  years,  to  secure  £150.     Then  Rowlands,  in  consideration  of  £150 
paid  to  him  by  Worsley,  and  Carter,  in  consideration  of  £200  more  advanced  to  him 
by  Worsle}',  concurred  in  assigning  the  term  to  a  trustee  for  Worsley  to  secure  the 
£350,  and  by  the  same  deed  Carter  released  the  reversion  in  fee  to  Worsley  for  the 
same  purpose :  and  it  was  held,  that  this  deed  was  liable  only  to  an  ad  valorem  duty 
on  the  £:jOO,  and  a  progressive  duty,  and  that  the  conveyance  in  fee  did  not  make 
it  liable  to  be  stamped  as  a  fresh  mortgage  for  the  whole  £350.     Lant  v.  Peace  (S  Ad. 
&  Ell.  248),  which  may  be  relied  on  for  the  defendant,  is  distinguishable.     There  the 
defendant  Peace  mortgaged  land  to  the  plaintiff  Lant,  to  secure  £100,  and  afterwards 
borrowed  of  him  £1000  more,  and  mortgaged  to  him  other  land  as  a  security  for  the 
whole  £1400:  and  it  was  held,  that  the  stamps  necessary  on  the  latter  [766]  deed 
were  an  ad  valorem  stamp  on  £1000,  and  a  deed  stamp  in  respect  of  the  fresh  security 
for  the  £400.     But  that  case  diflers  from  the  present  in  the  circumstances  that  here 
there  is  no  fresh  security  ;  the  mortgage  is  only  of  the  same  estate  which  was  before 
charged  with  the  £1000.     Brmvn  v.  Pegij  (6  Q.  B.  1)  is  also  distinguishable.     In  that 
case  the  defendant  I'egg  had  demised  certain  premises  to  Vale  for  1000  j'ears,  as  a 
security  for  a  sum  of  money,  and  by  a  subsequent  deed  he  charged  the  same  premises 
with  a  further  sum  advanced  by  Vale,  making  in  all  £150.     Vale  required  payment, 
and  the  plaintiffs  having  agreed  to  advance  the  money,  a  deed  was  executed,  whereby, 
in  consideration  of  the  payment  of  £150   by  the  plaintiffs  to  Vale,  and  a  further 
advance  of  £15  to  the  defendant,  the  latter  conveyed  the  land  in  fee  to  the  plaintiffs, 
subject  to  a  proviso  for  reconveyance  on  payment  by  the  defendant  of  the  £165  and 
interest,  and  Vale  also  assigned  the  term  of  1000  years  to  the  plaintiffs.     It  was  there 
held  that  a  deed  stamp  was  necessary,  on  the  ground  that  the  conveyance  in  fee  crejited 
a  new  security.     That  reason  does  not  apply  to  this  case,  for  here  both  mortgages 
were  in  fee.     There  is  a  passage  in  Jarman's  Conveyancing,  by  Sweet,  vol.  5,  p.  541, 
which  may  appear  favourable  to  the  defendant's  view ;  where  it  is  said,  with  reference 
to  the  case  of  Ikic  d.  Hartley  \.  Gray,  "  It  was  not  necessary  to  decide  whether  the 
deed  there  adjudged  to  be  a  transfer  of  a  mortgage,  required  a  common  deed  stamp 
in  addition  to  the  ad  valorem  duty  on  the  further  advance,  as  the  aggregate  amount 
of  duty  impressed  thereon  was  more  than  sutiicient  to  cover  both.     The  point,  however, 
seldom  arises  in  practice,  as  the  deed  commonly  contains  a  covenant  to  pay  the  extra 
debt,  or  some  other  additional  matter  extraneous  to  the  instrument,  considered  as  a 
transfer  of  mortgage  properly  so  called,  and  therefoie  rendering  it  Lui<iucati(>nably 
liable  to  the  additional  stamp  [767]  in  question."     This,  however,  is  not  the  language 
of  Mr.  Jarman  himself,  but  of  his  present  editor,  Mr.  iSweet.     Doe  d.  Barnes  v.  lioive 
(6  Bing.  N.  C.  737),  and  Doe  d.  Bownian  v.  Lewis  (13  M.  &  W.  241),  are  authorities 
to  shew  that  this  stamp  is  sufficient. 

J.  Henderson,  in  support  of  the  rule.     In  the  first  place,  the  mortgage  of  1837 
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being  au  entirely  new  transaction,  whereby  a  new  security  is  taken,  not  for  £1000, 
but  for  the  entire  sum  of  £2723,  an  ad  valorem  stamp  on  that  entire  sum  was  neces- 
sary for  it.  It  differs  in  many  respects  from  the  old  mortgage-deed.  That  deed  is 
in  the  usual  form  of  a  mortgage,  the  estate  being  made  defeasible  on  the  ordinary 
condition,  viz.,  payment  of  principal  and  interest  on  a  day  named  ;  while  this  indenture 
gives  an  absolute  power  of  selling  the  premises,  and  contains  an  entirely  new  covenant, 
to  pay  the  entire  sum,  composed  of  the  former  and  the  present  advance,  on  a  different 
day.  It  is  as  much  a  new  moitgage  for  the  whole  sum  as  if  the  former  mortgage  had 
never  been  made.  But,  secondly,  at  all  events  this  deed  ought  to  have  been  impressed 
with  an  ordinary  deed  stamp,  in  respect  of  the  transfer  of  the  security  for  the  £1000. 
The  3rd  section  of  the  3  Geo.  4,  c.  117,  throws  a  strong  light  on  the  intention  of  the 
legislature  as  to  these  duties.  It  enacts,  that,  where  any  deed  or  other  instrument 
is  made  as  an  additional  security  for  any  sum  of  money  secured  by  any  bond  on  which 
the  ad  valorem  duty  on  bonds  shall  have  been  paid,  such  deed  shall  be  exempted  from 
the  ad  valorem  duties  on  mortgages,  and  shall  be  chargeable  only  with  the  ordinary 
duty  on  deeds ;  but  if  any  further  sum  shall  be  added  to  the  principal  money  already 
secured,  the  ad  valorem  duties  shall  be  added  in  respect  of  such  further  sum.  Broiim 
v.  Fe(/g  is,  however,  a  direct  authority  that  a  deed  stamp  is  necessary  in  this  case,  for 
the  covenant  for  payment  of  the  [768]  £1000,  on  different  days  from  those  named 
in  the  deed  of  1773,  together  with  the  power  of  sale,  make  it  a  new  security,  within 
the  principle  of  that  decision.     Lant  v.  Peace  is  also  in  point  for  the  same  reason. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Parke,  B.  This  was  an  action  of  covenant,  for  non-payment  of  mortgage  money 
and  interest  to  the  plaintiff'.  Upon  non  est  factum,  the  question  was,  whether  the 
indenture  was  properly  stamped.  My  brother  Wightman,  before  whom  the  case  was 
tried  at  Liverpool,  reserved  the  point,  and  the  case  was  argued  at  the  sittings  after 
last  term. 

The  indenture  was  on  a  £6  stamp,  with  a  proper  progressive  duty.  It  was  dated 
in  1837.  It  recited  a  prior  mortgage  in  fee  by  Jones,  the  original  mortgagor,  of 
certain  messuages,  &c.,  to  John  Mercer,  by  indenture  of  1773,  for  £600,  and  further 
charges  to  the  amount  of  £400  in  favour  of  Mercer,  and  Eogers,  his  devisee ;  and 
further,  that  the  defendant  was  heir-at-law  of  Jones,  and  that  £1000  was  still  due  to 
Rogers  on  the  security  of  the  said  messuages,  and  that  the  plaintiff"  had  agreed  to  pay 
the  £1000  to  Eogers,  and  had  advanced  to  the  defendant  £1723  ;  and  it  was  witnessed 
that  Kogers,  in  consideration  of  the  £1000  paid  to  him  by  the  plaintiff,  at  the  request 
of  the  defendant,  and  the  defendant,  conveyed  to  the  plaintiff  the  messuages  &c.  in 
fee,  subject  to  a  proviso  of  redemption  on  payment  of  £2723  to  the  plaintiff.  This 
indenture  contained  a  covenant  by  the  defendant  to  pay  the  aggregate  sum  of  £2723, 
on  different  days  from  those  specified  in  the  original  mortgage  of  1773  (which  was 
produced  on  the  trial),  and  also  a  power  of  sale,  for  the  whole  sum,  which  was  not 
inserted  in  the  first  mortgage. 

Mr.  Henderson  argued,  that  the  stamp  of  £6,  which  was  the  proper  ad  valorem 
duty  on  a  mortgage  for  £1723,  was  [769]  insufficient,  and  that  there  should  have  been 
some  further  duty  paid. 

The  question  arises  on  the  proper  construction  of  the  3  Geo.  4,  c.  117,  which 
repealed  the  duties  on  transfers  of  mortgages,  contained  in  the  schedule  to  55  Geo.  3, 
c.  184.  Under  the  act  of  3  Geo.  4,  if  there  is  nothing  but  a  transfer  of  the  mortgage, 
a  stamp  duty  of  U.  15s.  is  imposed.  If  any  further  sum  of  money  is  added  to  the 
principal  sum  of  money  secured,  the  ad  valorem  duty  on  mortgages,  payable  by  the 
former  act,  is  to  be  charged  only  in  respect  of  such  further  money.  The  decision  in 
the  case  of  Doc  d.  Barnes  v.  Ilawe  (4  Bing.  N.  C.  737)  establishes,  that  if  this  be  a 
transfer  of  the  former  security  only,  and  a  new  advance,  upon  the  same  security,  of 
a  sum  of  money,  the  ad  valorem  duty  on  the  latter  is  sufficient,  and  no  further  stamp 
is  necessary.  But  if,  besides  the  transfer  of  the  former  mortgage,  a  fresh  security 
is  added  for  the  sum  originally  lent,  as  where  the  first  mortgage  is  of  a  term,  and  the 
second  conveys  the  fee  to  secure  the  old  and  new  advance  in  one  aggregate  sum,  it 
has  been  decided  that  a  further  stamp  is  necessaiy,  by  the  case  of  Brown  v.  Peijg 
(6  Q.  B.  1),  such  a  case  not  falling  within  the  provisions  of  the  3  Geo.  4,  c.  117.  We 
cannot  distinguish  that  from  the  present  case.  This  is  not  a  transfer  from  the  first 
mortgagee  to  the  plaintiff,  giving  him  only  the  same  security  which  he  had,  and  the 
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SJime  right  to  the  laii(]  conveyed  ;  but  here  is  a  fresh  covenant  from  the  defendant  to 
the  phtintiff,  to  pay,  at  difl'erent  times,  the  original  advance  of  £1000,  as  well  as  the 
subsequent  advance  of  £1723  ;  and  here  is  also  a  power  to  raise  the  former  as  well  as 
the  latter  sum  by  sale  of  the  estate.  The  deed,  therefore,  contains  more  than  a  transfer 
of  the  old  mortgage,  and  the  advance  of  a  further  sum,  and  consequently  requires 
a  further  stamp  than  the  ad  valorem  duty  on  the  new  advance. 

[770]  We  yield  reluctantly  to  the  objection,  and  decide  that  the  rule  must  be 
made  absolute,  unless  the  plaintifls  choose  to  have  a  new  trial  on  payment  of  costs, 
in  order  to  have  the  deed  re-stamped  with  a  proper  stamp. 

Rule  absolute  accordingly. 


Ibbett  )'.  Leaveh.  May  8,  1847. — If  a  judge's  order  for  particulars  of  set-off  directs 
them  to  be  given  with  dates,  but  the  particulars  are  delivered  without  dates,  the 
plaintiff"  need  not  object  or  take  out  a  summons  for  better  particulars ;  and 
defendant  cannot  at  the  trial  give  evidence  of  his  set-off.  But  after  verdict  for 
the  plaintiff,  the  Court  granted  a  new  trial,  on  an  affidavit  of  merits,  and  on 
payment  of  costs,  and  bringing  the  money  into  Court. 


[S.  C.  4  D.  &  L.  716 ;    16  L.  J.  Ex.  208  ;    11  Jur.  415.] 

Debt.  The  declaration  was  on  an  I.  0.  U.  for  £38.  Plea,  a  setoff  for  money  paid, 
money  had  and  received,  and  on  an  account  stated.  On  23rd  March,  the  plaintiff 
obtained  the  following  order  for  particulars  of  set>off:  "Upon  hearing  &c.,  I  do  order 
that  the  defendant's  attorney  or  agent  shall  deliver  to  the  plaintiff's  attorney  or  agent 
an  account  in  writing  (with  dates)  of  the  particulars  of  the  defendant's  set-off'  in  this 
action,  on  or  before  &c.,  or  in  default  thereof  the  defendant  shall  be  precluded  from 
giving  any  evidence  in  support  of  such  set-oft' at  the  trial  of  this  cause."  The  particulars 
delivered  under  this  order  stated  the  items  claimed,  but  without  dates.  The  plaintiff' 
did  not  object,  or  take  out  a  summons  for  better  particulars,  but  went  to  trial  on  23rd 
April,  and  there  contended  that  the  defendant's  neglect  to  furnish  the  dates  as  ordered 
precluded  his  right  of  proving  the  items  of  his  set-off.  Alderson,  B.,  was  of  that 
opinion.     Verdict  for  the  plaintiff  for  the  amount  of  the  I.  0.  U. 

Humfrey,  for  the  defendant,  had  obtained  a  rule  for  a  new  trial,  on  the  ground  of 
surprise,  and  on  an  affidavit  of  merits. 

Crowder  and  Pigott  shewed  cause,  relying  on  the  defendant's  non-compliance 
with  the  judge's  order.  [Parke,  [771]  B.  Compliance  with  the  judge's  order  as  to 
dates  is  a  condition  precedent,  so  that  no  evidence  of  the  items  of  set-off'  could  be  given 
in  this  case,  unless  the  plaintiff  has  waived  the  objection  by  accepting  the  particulars.] 
The  omission  of  the  dates  is  not  sworn  to  be  a  mere  oversight ;  it  may  have  been  a 
trick.  [Rolfe,  B.  Is  it  sworn  that  the  defendant  thought  the  plaintiff  meant  to  waive 
the  objection  1  Piatt,  B.  If  no  particulars  were  delivered  under  that  order,  that 
would  be  one  thing,  but  if  particulars  were  delivered,  though  not  exactly  framed 
according  to  the  order,  the  plaintiff  might  have  applied  for  better  particulars.]  The 
particulars  were  delivered  under  the  order.      The  defendant  may  bring  a  cross  action. 

Pollock,  C.  B.  The  plaintiff  has  been  quite  regular,  and  his  cause  was  ripe  for 
execution,  but  the  defendant  interposes  delay.  The  plaintiff  is  entitled  to  reap  some 
benefit  from  the  event  of  the  trial,  or  a  defendant,  by  lying  by  and  suffering  a  verdict 
to  be  taken,  might  swear  to  surprise  and  get  a  new  trial,  and  so  obtain  time.  There 
is,  however,  an  affidavit  of  merits,  and  if  the  money  is  paid  into  court  there  may  bo 
a  new  trial. 

Pakke,  B.  The  order  imposed  the  condition  of  setting  out  dates  in  the  particulars 
of  demand.  I  generally  strike  out  that  condition.  Here,  however,  it  existed,  and 
not  being  complied  with,  the  judge  was  right  in  refusing  the  evidence  of  set-off'. 
However,  on  the  affidavit  of  merits,  and  on  payment  of  the  money  into  court,  there 
may  be  a  new  trial. 

KoLFE,  B.  My  impression  was,  that,  although  the  defendant's  paiticulars  ought 
not  to  evade  giving  the  plaintiff  the  information  specified  in  the  order,  his  not  taking 
out  a  summons  for  better  particulars  looked  very  much  like  a  trap  for  the  defendant. 

[772]  Pl.vtf,  B.  My  impression  is,  that  the  particulars  did  convey  sutlicicnt 
information,  or  before  going  to  trial  the  plaintiff'  would  have  taken  out  a  summons  for 
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better  particulars.  His  lying  by  looks  like  a  trick.  In  the  case  of  particulars  of 
demand,  where  insufficient  particulars  were  delivered  under  an  order,  still,  if  the 
defendant  went  on  by  ruling  the  plaintift'  to  reply,  he  was  taken  to  have  accepted  that 
particular,  and  waived  a  right  to  a  better  (see  Wallis  v.  Anderson,  Moo.  &  M.  291). 

Kule  absolute,  on  payment  of  costs,  and  bringing  the  £38  into  Court  in  a  fortnight. 

Humfrey  and  Keating,  in  support  of  the  rule. 


Prichard  v.  Nelson.  May  8,  1847. — In  actions  by  engineers  and  other  persons 
employed  in  constructing  railways,  the  particulars  of  demand  must  be  as  specific 
as  it  is  possible  for  the  plaintifi's  to  make  them,  and  a  mere  statement  of  aggregate 
sums  claimed  in  respect  of  tavern  bills,  assistant  surveyors,  &c.,  finding  surveyors, 
meeting  and  arranging  with  solicitors,  &c.,  will  not  suffice. 

[S.  C.  4  D.  &  L.  693 ;  16  L.  J.  Ex.  207  ;  11  Jur.  37.5] 

Assumpsit  for  work  and  labour  as  au  engineer,  with  counts  for  money  paid,  and 
on  an  account  stated.     The  particulars  of  demand  were  as  follows  : — 

"  Prichard  v.  Nelson.  To  personally  examining  the  country  between  Northampton 
and  Warwick,  by  way  of  Daventry,  Southam,  Leamington,  and  between  Napton  and 
AVarwick  by  wa}'  of  Leamington  ;  also  sidings  at  Northampton,  and'sidings  at  Weedon  ; 
and  also  a  certain  other  branch  from  Leamington  to  Fenny  Compton  ;  and  another 
branch  between  Stockton  and  Rugby  Railway,  all  in  the  counties  of  Northampton  and 
Warwick ;  making  sundry  trial  sections,  laying  out  the  main  line  and  branches,  and 
alternative  line ;  finding  engineers,  surveyors,  levellers,  superintending  the  same ; 
meeting  solicitors,  arranging  with  them  ;  assisting  at  the  reference ;  taking  all  cross 
sections  of  the  roads,  and  making  the  proposed  alterations  therein  ;  getting  out  the 
finished  plans  [773]  and  sections ;  furnishing  the  solicitors  with  tracings  to  take 
reference ;  meeting  solicitors ;  putting  numbers  on  plans  to  correspond  with  the 
reference;  laying  out  all  the  gradients  and  curves  on  the  plans  and  sections;  super- 
intending the  engravings,  and  furnishing  the  engravers  from  time  to  time  with  the 
requisite  plans  and  sections  ;  correcting  the  proofs  ;  sundry  meetings  with  the  chairman 
and  committee  of  self  and  assistants ;  and  generally  directing  and  superintending  all 
the  diff'erent  departments  of  engineering,  surveying,  levelling,  and  office-work  generally, 
and  engraving  and  lithographing,  itc,  including  tavern  charges,  travelling  charges, 
and  material  charges,  &c.  ;  also  including  enlarged  plans  of  part  of  the  Northampton, 
Daventry,  Southam,  Leamington,  and  Warwick,  and  time  and  expense  of  surveyors,  &c. ; 
assisting  the  solicitors  with  books  of  reference  both  in  London  and  the  country,  &c. ; 
as  comprised  in  the  following  items  :  — 

As  regards  the  London  and  Birmingham  extension  from  Northampton  to  Warwick, 
and  Fenny  Compton  branch,  and  Northampton  and  Weedon  sidings,  and  other 
deviations  therefrom,  and  different  extra  works,  &c.  : — 

For  assistant  surveyors  and  engineers  in  the  works  of 
engineering  and  surveying,  and  services  appertaining  to 
the  same,  between  1st  Sept.  and  3rd  Dec.  184.5.  Engaged 
equal  to  1000  days  .....      £3,217   16     7 

For  travelling  and  personal  expenses,  and  other  charges  for 
the  engineers  and  surveyors  during  the  above-named  term, 
and  between  1st  Sept.  and  3rd  Dec.  1845  .  .  1,853     5     7 

To  sundry  inn  and  tavern  charges,  posting,  and  other 
expenses  of  self  and  assistants,  engineers,  surveyors, 
messengers,  and  others,  between  1st  Sept.  and  3rd 
Dec.  18^45  ......  518  19     0 

To  sundry  petty  expenses  in  travelling,  for  post-boys,  gates, 
toll  bars,  messengers,  fare  by  railways,  and  other  expenses 
of  self  and  assistants,  engineers,  surveyors,  messengers, 
clerks,  &c.,  between  1st  Sept.  and  3rd  Dec.  1845  .  141     8  10 


Carryforward,  .  .  .      £5,731   10     0 
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Brought  forward,         .  .  .      £5,731   10     0 

For  sundr\'  charges  for  materials,  in  ordnance  sheets,  diaw- 
ings,  tracings,  mapping,  maps,  plan-books,  and  other  things 
and  matters,  for  the  [774]  purpose  of  the  above  surve3's, 
&c.,  between  1st  Sept.  and  3rd  Dec.  1845  .  .  129     5     5 

To  otBce  work  generally,  as  before  described  at  the  com- 
mencement, between  1st  Sept.  and  3rd  Dec.  1845  .  522     0    0 

To  ofiice  work  generally,  as  before  described,  between  3rd 
Dec.  1845  and  30th  June,  1846,  including  estimates  and 
parliamentary  attendance  ....  602     4     0 

To  different  general  extras  not  included  in  above,  between 

1st  Sept.  and  3rd  Dec.  1845  .  .  .  .  160     0     0 

For  own  personal  services  between  1st  Sept.  and  3rd  Dec.  1845  403     4     0 

For  parliamentary  plans  and  sections,  and  other  and  several 
matters  relating  to  the  "  Warwick  and  Napton  Canal 
Eoute,"  and  the  "  Rugby  Branch,"  and  certain  deviations 
therefrom,  &c.,  between"  1st  Sept.  and  3rd  Dec.  1845       .  1,980     0     0 

For  expenses  and  services  in  respect  of  the  said  canal  devia- 
tions, and  other  matters,  between  1st  Sept.  and  3rd 
Dec.  1845  .  .  .  .  .  .  135  17     5 


£9,664     0  10 


Mellor,  for  the  defendant,  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  further  and  better  particulars  should  not  be  delivered  in  the  action. 

Martin  shewed  cause.  Higgivs  v.  Ede  (15  M.  &  W.  76),  and  liennie  v.  Berei^ford 
(id.  78),  are  in  point  to  shew  that  the  particulars  given  in  this  action  are  sufficient  to 
produce  the  result  of  the  amount  claimed. 

POM.OCK,  C.  B.  Those  cases  have  been  impugned  by  other  judges.  We  have  now 
learned  that  in  these  actions  the  defendants  are  in  general  unacquaiuted  with  the 
work  which  has  been  going  on.  That  makes  a  great  difference.  Better  particulars 
must  be  furnished. 

P.VRKE,  B.  Experience  shews  that  actions  of  this  de-[775]-scnption  are  in  general 
brought  to  charge  persons  who  are  quite  strangers  to  what  has  been  done,  and  who 
have  not  employed  the  plaintiff  otherwise  than  by  construction.  These  cases  are  now 
better  understood  from  our  seeing  more  of  them.  Here,  for  instance,  as  to  the  item 
of  £518,  it  should  be  stated  how  manv  persons  were  fed,  and  for  how  long,  so  as  to 
explain  the  generality  of  that  item.  Particulars  of  demand,  which  are  to  convey 
information  to  persons  only  constructively  liable,  should  be  more  explicit  on  that 
account. 

RoLFE,  B.  It  is  difficult  to  say  k  priori  what  should  be  stated  in  particulars  ;  but 
when  I  see  that  a  party  has  fairly  communicated  all  he  can,  I  should  not  be  very  nice 
about  petty  variances. 

Platt,  B.  "Engaged  equal  to  1000  days"  would  be  satisfied  by  the  labour  of 
1000  men  on  one  day.  The  defendants  are  entitled  to  know  the  number  of  men 
employed  on  eiich  day. 

Rule  absolute. 


Sadler  and  Another  v.  Johnson.  April  21,  1847. — The  following  document  is 
within  the  exemption  of  the  Stamp  Act,  relating  to  "  the  sale  of  goods,  wares, 
and  merchandize:" — "Gentlemen, — In  consideration  of  your  consigning  to  my 
friends,  Messrs.  H.  &  Co.,  of  Calcutta,  sixteen  c;i.sks  of  Sherry  wine,  and  engaging 
to  pay  me  one  per  cent,  on  the  amount  of  the  proceeds,  I  hereby  agree  to 
guarantee  to  you  the  proper  sale  of  the  said  wines,  and  the  payment  of  the 
proceeds  in  due  time. — J.  J." 

[S.  C.  16  L.  J.  Ex.  178.] 

Assumpsit  on  a  guarantee.     The  defendant  pleaded  non  assumpsit,  and  other  pleas 
At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Hilary  Term 
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the  plaintiffs  tendered  in  evidence  the  following  unstamped  guarantee,  given  by  the 
defendant  to  them  : — 

"  Gentlemen, — In  consideration  of  your  consigning  to  my  friends,  Messrs.  Hyde, 
Gardiner,  &  Co.,  of  Calcutta,  [776]  sixteen  casks  of  Sherry  vcine,  and  engaging  to  pay 
me  one  per  cent,  on  the  amount  of  the  proceeds,  I  hereby  agree  to  guarantee  to  you 
the  proper  sale  of  the  said  wines,  and  the  payment  of  the  proceeds  in  due  time. 

"J.  Johnson." 

On  the  part  of  the  defendant,  it  was  objected  that  this  document  was  not  admissible 
in  evidence  for  want  of  a  stamp,  inasmuch  as  it  did  not  fall  within  the  exemption  of 
the  Stamp  Act,  "relating  to  the  sale  of  any  goods,  wares,  or  merchandize."  The 
learned  Judge  overruled  the  objection,  and  a  verdict  was  found  for  the  plaintiff,  leave 
being  reserved  for  the  defendant  to  move  to  enter  a  verdict  for  him. 

Crowder  now  moved  accordingly,  for  a  rule  to  enter  a  verdict,  or  for  a  nonsuit. 
The  guarantee  was  not  admissible  in  evidence  for  want  of  a  stamp.  The  Stamp  Act, 
55  Geo.  3,  c.  184,  sched.  part  1,  tit.  "Agreement,"  exempts  from  duty  any  "memo- 
randum, letter,  or  agreement,  made  for  or  relating  to  the  sale  of  any  goods,  wares, 
and  merchandize."  This  document  is  not  an  agreement  of  that  nature.  Its  primary 
object  is  to  guarantee  the  due  payment  of  the  proceeds  of  the  sale,  in  consideration 
of  the  appointment  of  the  defendant's  friends  as  consignees,  and  of  the  engagement  to 
pay  the  defendant  one  per  cent.  In  Smith  v.  Cutor  (2  B.  &  Aid.  778),  a  letter  from 
a  principal  to  his  factor,  containing  bills  of  exchange  drawn  upon  the  latter,  and  in 
which  the  principal  promised  to  provide  for  the  bills,  if  certain  goods,  then  either  in 
the  factor's  possession  or  about  to  be  placed  in  his  hands,  should  remain  unsold  at  the 
time  of  the  bills  falling  due,  was  held  to  require  a  stamp.  There  Abbott,  C.  J,,  after 
adverting  to  the  exemption  of  the  Stamp  Act,  says,  "  We  think  that  description  is 
confined  to  instruments  whereof  the  sale  of  goods  is  the  primary  object,  [777]  and  it 
appears  to  us  that  the  primary  object  of  this  letter  was  the  obtaining  of  money  on  a 
pledge  of  goods  expected  to  arrive  in  England,  and  intended  to  be  placed  in  the  hands 
of  the  plaintiff  on  their  anival."  In  Chanter  v.  Dickinson  (5  Man.  &  G.  253  ;  6  Scott, 
N.  R.  182),  the  memorandum  was  as  follows : — "Send  me  a  license  to  use  two  of  A.'s 
patent  furnaces,  to  be  applied  to  a  single  plate,  for  which  I  agree  to  pay  as  agreed, 
£25  as  a  patent-right,  and  which  is  to  include  ironworks,  fire-bricks,  and  labour; 
engineers  or  furnace-builders'  time,  to  superintend  or  fix  the  above  order,  to  be  paid 
6s.  per  day  ; "  and  this  was  held  not  to  be  within  the  exemption  of  the  Stamp  Act,  as 
either  the  primary  object  of  the  agreement  was  the  license,  or  it  was  an  agreement 
for  the  erection  of  fixtures.  So  here,  the  sale  of  the  goods  is  a  mere  secondary  or 
collateral  object.  Suppose  an  agreement  was  made  with  a  shopkeeper,  that  he  should 
sell  certain  goods  in  his  shop ;  that,  in  one  sense,  would  relate  to  the  sale  of  goods,  but 
it  would  not  be  an  agreement  within  the  exemption  of  the  statute. 

Parke,  B.  There  ought  to  be  no  rule.  In  cases  of  this  kind,  it  may  be  difiicult 
to  draw  the  precise  line,  but  I  think  that  this  agreement  clearly  relates  to  the  sale  of 
goods.  The  primary  object  was,  that  the  goods  should  be  sold  through  the  agency 
of  the  defendant's  friends  at  Calcutta. 

KoLFE,  B.,  concurred. 

Platt,  B.  The  exemption  in  the  Stamp  Act  is  for  the  purpose  of  protecting 
commerce,  and  onght  therefore  to  receive  a  liberal  construction.  It  is  true  that  this 
document  in  some  degree  relates  to  the  sale  of  goods,  and  in  some  degree  to  the  con- 
duct of  the  parties  who  are  to  sell  [778]  the  goods  ;  but  that  is  only  part  of  the 
machinery  by  which  the  sale  is  to  be  effected.  "The  agreement  contemplates  a  sale  of 
the  goods  by  certain  persons  at  Calcutta ;  and  for  the  purpose  of  effecting  that  object 
the  guarantee  is  given.  It  is  therefore  an  agreement  relating  to  that  contract  of  sale, 
which  was  the  primary  object  of  the  parties. 

Kule  refused. 


Doe  d.  Hugh  Thojias  and  Others  v.  Roberts.  April  23,  1847. — H.  T.  being 
seised  in  fee  of  certain  premises,  devised  the  same  to  his  son  W.  T.  for  life,  with 
remainder  to  the  issue  of  W.  T.  as  tenants  in  common  in  fee.  In  April  1845, 
W.  T.  died,  having  by  will  appointed  executors,  who  managed  the  estate  for  the 
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infant  children  of  W.  T.,  and,  in  the  years  1845  and  1846,  received  rent  from 
the  defendant,  who  had  been  in  possession  prior  to  the  death  of  W.  T.  : — Held, 
that  the  acts  of  the  executors  did  not  hind  the  infant  children,  and  that  the  latter 
might  maintain  ejectment  against  the  defendant  without  any  previous  notice  to 
quit  or  demand  of  possession. 

Ejectment  for  a  messuage  and  hiTid  in  the  county  of  Carnarvon.  The  declaration 
contained  ilemises,  dated  the  16th  May,  1846 — 1st,  by  Hugh  Thomas  and  Thomas 
Williams  ;  '2nd,  by  Henry  Williams ;  3rd,  by  William  Hugh  Thomas,  Hugh  Thomas, 
and  Margaret  Anne  Thomas  ;  4th,  by  William  Hugh  Thomas  ;  5th,  by  Hugh  Thomas  ; 
6th,  liy  Margaret  Anne  Thomas.  There  were  aLso  demises  by  the  same  parties,  dated 
the  8th  Jaiuiary,  1847. 

At  the  trial,  before  Coltman,  J.,  at  the  last  Carnarvon  Assizes,  it  appeared  that  the 
ejectment  was  brought  to  recover  possession  of  a  farm  called  Tyddyn  Agnes,  of  which 
one  Hugh  Thomas  being  seised  in  fee,  by  his  will,  bearing  date  the  8th  April,  1819, 
devised  the  same  to  his  son  William  Thomas  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the  issue  of  his  said  son  William 
Thomas  as  tenants  in  common  in  fee,  with  remainders  over  in  default  of  issue.  On 
the  15th  April,  1845,  William  Thomas,  the  tenant  for  life,  died,  having  by  his  will 
appointed  the  lessors  of  the  plaintiff,  Hugh  Thomas  and  Thomas  Williams,  his 
executors.  The  other  lessors  of  the  plaintiff  were  the  children  of  William  [779] 
Thomas,  the  eldest  of  whom  was  only  fifteen  years  of  age.  After  the  death  of  William 
Thomas,  the  lessors  of  the  plaintiff,  Hugh  Thomas  and  Thomas  Williams,  managed 
the  estate  for  the  infant  children  of  William  Thomas,  and,  in  the  years  1845  and  1846, 
received  rent  from  the  defendant,  who  appeared  to  have  been  in  possession  prior  to 
the  death  of  William  Thomas.  On  those  occasions  they  gave  the  defendant  receipts, 
which  stated  the  rent  to  be  received  by  them  as  executors  of  William  Thomas.  When 
the  last  rent  was  paid,  Hugh  Thomas  (the  executor)  told  the  defendant,  in  the  presence 
of  the  widow  and  two  of  the  children  of  William  Thomas,  that  notice  to  quit  would 
be  given  unless  the  defendant  consented  to  pay  an  additional  rent  of  61.  a  year,  to 
which  he  assented.  This  ejectment  was  brought  without  any  previous  notice  to  quit, 
or  demand  of  possession.  The  learned  judge  told  the  jury,  that  unless  there  was  an 
agreement  by  the  children,  or  by  some  person  authorised  by  them,  that  the  defendant 
should  continue  in  possession  as  tenant,  the  plaintiff  was  entitled  to  recover  ;  and  he 
left  it  to  them  to  say  whether,  when  Hugh  Thomas  received  the  rent,  he  acted  as 
agent  for  the  children.  The  jury  found,  that  "  Hugh  Thomas  acted  merely  as  executor, 
not  as  authorised  agent  for  the  children,  but  as  next  friend,  and  without  any  authority 
to  act ; "  and  the  verdict  was  accordingly  entered  for  the  plaintiff  on  the  demises  by 
the  children. 

Townsend  now  moved  for  a  rule  nisi  to  set  aside  the  verdict,  and  for  a  new  trial, 
on  the  ground  of  misdirection.  The  defendant  was  entitled  to  notice  to  quit.  The 
fact  of  his  having  been  allowed  to  remain  in  possession  for  nearly  two  years  after  the 
death  of  the  tenant  for  life  raises  a  strong  presumption  that  a  tenancy  was  created. 
In  l>oe  d.  Oales  v.  S<>memlle  (6  B.  &  C.  126),  where  a  rector  succeeded  to  a  rectory 
[780]  on  the  death  of  a  former  incumbent,  and  the  tenants  of  the  former  incumbent 
continued  in  possession  for  some  months  afterwards,  it  was  held  that  the  new  rector 
could  not  maintain  ejectments  without  giving  them  a  notice  to  quit,  as  he  must  be 
presumed  to  have  assented  to  the  continuance  of  their  tenancy  on  the  same  terms  as 
before.  So,  where  a  tenant  for  life  made  a  lease  for  years,  to  commence  on  a  certain 
day,  and  died  before  the  expiration  of  the  lease,  in  the  middle  of  a  year,  and  the 
remainder-man  received  rent  from  the  lessee  (who  continued  in  possession,  but  not 
under  a  fresh  lease)  for  two  years  together,  on  the  days  of  payment  mentioned  in  the 
lease  ;  that  was  held  evidence  from  which  the  Court  might  presume  an  agreement 
between  the  remainder-man  and  the  lessee,  that  the  lessee  should  continue  to  hold 
from  the  flay  and  according  to  the  terms  of  the  original  demise  :  L'oe  d.  Jordan  v. 
Ward  (1  H.  Bla.  96).  [Pai'ke,  B.  This  case  is  different.  A  next  fiiend  cannot  bind 
an  infant,  because  an  infant  cannot  appoint  an  agent.  If  an  infant  makes  a  feoffment 
by  letter  of  attorney,  nil  operatur ;  otherwise,  if  he  make  the  feoffment  in  person 
(I'hamb.  on  Infancy,  433,  443).  The  tenancy  from  year  to  year,  which  was  created 
during  the  life  of  William  Thomas,  ceased  at  his  death,  and  the  defendant  then  became 
tenant  by  sufferance  only.      Those  entitled  in  remainder  might  have  ejected  him 
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immediately,  unless  they  had  done  some  act  by  which  they  made  him  tenant  from 
year  to  year.]  In  the  case  of  Maddon  d.  Baker  v.  White  (2  T.  R  159),  it  was  held,  that 
where  an  infant  becomes  entitled  to  the  revei'sion  of  an  estate  leased  from  year  to 
year,  he  cannot  eject  the  tenant  without  giving  the  same  notice  as  the  original  lessor 
must  have  given.  [Pollock,  C.  B.  In  that  case  the  tenancy  from  year  to  year  was 
good  against  the  infant.]  Here  a  tenancy  has  been  created,  either  by  [781]  the 
children,  or  by  Hugh  Thomas  acting  as  their  agent.  [Parke,  B.  That  is  the  fallacy 
of  your  argument.  An  agreement  by  an  agent  cannot  bind  an  infant.  If  an  infant 
appoints  a  person  to  make  a  lease,  it  does  not  bind  the  infant,  neither  does  his  ratifica- 
tion bind  him.  There  is  no  doubt  about  the  law  :  the  lease  of  an  infant,  to  be  good, 
must  be  his  own  personal  act.] 
Per  Curiam.  («)     Rule  refused. 

Taylor  r.  Burgess.  May  3,  1847. — In  June,  1828,  a  defendant  was  taken  in 
execution  upon  a  ca.  sa.,  and  in  April,  1836,  the  plaintiff'  died.  The  Court 
refused  to  discharge  the  defendant  out  of  custody  upon  his  affidavit,  that  he  had 
been  informed  and  believed  that  no  legal  personal  representative  had  revived 
the  action,  or  had  taken  any  proceedings  whatever  since  the  death  of  the 
plaintiff'. 

[S.  C.  4  D.  &  L.  708 ;  16  L.  J.  Ex.  204. 

G.  T.  White  moved  to  discharge  the  defendant  out  of  custody.  It  appeared  that 
he  had  been  taken  in  execution  upon  a  capias  ad  satisfaciendum  on  the  18th  June, 
1828,  and  had  ever  since  remained  in  custody.  In  the  month  of  April,  1836,  the 
plaintiff'  died.  The  defendant's  affidavit  stated,  that  he  had  been  informed  and 
believed  that  no  legal  personal  representative  had  revived  the  action,  or  had  taken 
any  proceedings  whatever  since  the  death  of  the  plaintiff.  A  summons  had  been  taken 
out  before  a  judge  to  discharge  the  defendant,  and  had  been  served  upon  the  agent 
for  the  attorney  on  the  record,  but  it  was  not  attended  either  by  the  agent  or  the 
attorney,  on  the  ground  that  the  attorney  was  not  then  concerned  in  the  business. 
In  Brotighton  v.  Martin  (1  Bos.  &  P.  176),  the  Court  discharged  a  defendant  out  of 
custody  who  was  in  execution  at  the  suit  of  a  plaintiff  some  time  since  deceased,  on 
whose  part  no  will  had  been  proved,  nor  any  administration  granted,  [782]  and  whose 
family,  on  notice  of  a  motion  for  the  above  purpose,  declined  to  interfere.  So,  in 
FarJdnson  v.  Horlock  (2  N.  R  240),  the  Court  discharged  a  defendant  out  of  custodj' 
after  the  plaintift"s  death,  it  appearing  that  the  next  of  kin  did  not  intend  to  take  out 
administration,  the  rule  nisi  having  been  served  on  the  next  of  kin.  In  Gore  v.  Wright 
(1  Dowl.  P.  C.,  N.  S.,  864),  Coleridge,  J.,  decided,  that  where  a  defendant  is  in 
execution  and  the  plaintiff'  dies,  a  rule  may  be  made  absolute  in  the  first  instance 
for  his  discharge,  on  production  of  an  affidavit  by  the  next  of  kin,  that  it  is  not  his 
intention  to  prove  any  will,  or  to  take  out  administration. 

Pollock,  C.  B.  Your  objection  is  that  there  is  no  person  who  can  give  a  legal 
discharge  on  payment  of  the  debt,  but  that  is  not  sufficiently  made  out. 

Parke,  B.  There  is  no  ground  laid  for  the  interference  of  the  Court.  Still,  if 
the  defendant  is  prepared  to  pay  the  money  into  Court,  there  will  be  no  difficulty  in 
getting  out  of  custody. 

ROLFE,  B.  The  defendant  ought  to  have  ascertained  that  there  was  no  personal 
representative  of  the  plaintiff. 

Rule  refused. 


[783]  The  Pacific  Steam  Navigation  Company  v.  Lewis.  May  7,  1847. — A 
declaration  stated  that  the  plaintiffs  were  a  company  incorporated  for  the  purpose 
of  providing  steam  vessels,  and  employing  the  same  along  the  shores  of  North 
and  South  America,  in  the  Pacific  Ocean  :  that  the  plaintiffs,  at  the  defendant's 
request,  purchased  of  the  defendant,  and  the  defendant  sold  to  the  plaintiffs, 
for  the  use  and  supply  of  the  said  steam  vessels,  485  tons  of  coals,  subject  to 
the  conditions  that  they  were  "of  a  suitable  quality  to  be  used  in  steam  vessels, 

(a)  Pollock,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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and  were  adapted  for  all  closed  furnaces  or  stove  fires  where  a  steady,  strong, 
and  lasting  heat  was  desirable  ;  that  they  would  hum  with  little  or  no  smoke, 
would  make  but  a  small  f|uantity  of  ashes,  would  ignite  easily  with  a  good 
draught,  would  open  and  swell  out,  would  not  cake  and  unite  like  the  bituminous 
coal,  and  would  burn  without  being  stirred."  The  declaration  then  averred  that 
the  defendant  promised  the  plaintili's  that  the  coals  were  of  a  suitable  quality  to 
be  used  in  steam  vessels,  &c.,  and  stated  as  the  breach,  that  the  coals  were  not 
of  a  suitiible  quality  to  be  used  in  steam  vessels,  (negativing  the  terms  of  the 
contract  and  promise),  but,  on  the  contrary  thereof,  were  slow  and  difficult  of 
ignition,  and  would  not  burn  in  a  manner  useful  or  available  for  the  purposes  of 
steam  vessels,  &c.  The  defendant  pleaded  (with  other  pleas),  the  general  issue, 
and  also  that  the  said  coals  were  of  a  suitable  (piality  to  be  used  in  steam  vessels, 
&c.,  (traversing  the  terms  of  the  breach).  IVior  to  the  sale,  the  defendant 
delivered  to  the  plaintifls  a  printed  advertisement  or  statement,  in  which  the 
qualities  of  the  coal  were  described  as  in  the  declaration.  Upon  the  sale  an 
invoice  was  delivered  which  described  the  coals  as  "steam  coals."  At  the  trial, 
it  appeared  that  the  coals  were  unfit  for  steam  vessels,  but  the  plaintifi's  failed  to 
prove  that  the  printed  statement  or  advertisement  formed  atiy  part  of  the  con- 
tract. The  judge  at  Nisi  Prius  having,  by  consent,  referred  the  question  of 
amendment  to  the  Court : — Held,  that  the  Court  might  amend  the  declaration, 
by  striking  out  the  allegation  of  the  qualities  of  the  coal,  and  substituting  a 
statement  that  the  coals  were  "  of  tit  quality  for  working  steam  engines,  and 
generating  steam  for  steam  engines." 

[a.  C.  4  D.  &  L.  681  ;  16  L.  J.  Ex.  212.] 

Assump.sit.  The  declaration  stated,  that  the  plaintiffs,  at  the  time  of  the  making 
of  the  promise,  &c.,  were,  and  still  are,  a  body  corporate,  under  and  by  virtue  of  letters 
patent  to  them  granted  by  our  sovereign  lady  the  tiHieen.  That  in  and  by  the  said 
letters  patent  it  was  and  is  (amongst  other  things)  declared  that  the  said  corporation 
should  be  established  for  the  purpose  of  providing  vessels  to  be  impelled  bv  steam, 
and  of  employing  the  same  upon  such  stations  as  might  appear  to  be  expedient  within 
the  limits  therein  mentioned,  and  which  said  limits  were  by  the  said  letters  patent 
declared  to  be  along  the  shores  of  North  and  .South  America  in  the  Pacific  Ocean,  &c. 
That  before  and  at  the  time  of  the  sale  and  delivery  to  the  plaintiffs  of  the  coals 
hereinafter  mentioned,  the  plaintiffs  were  desirous  of  purchasing  coals  of  a  good  and 
suitable  (juality  for  the  supply  and  use  of  steam  vessels  of  the  plaintiffs,  whereof  the 
defendant  then  had  knowledge  and  notice.  That  the  plaintitfs  heretofore,  to  wit,  on 
i*i:c.,  at  the  re(iuest  of  the  defendant,  purchased  from  the  defendant,  and  the  defendant 
then  sold  and  delivered  to  the  plaintiffs,  for  the  use  and  supply  of  the  said  steam 
vessels,  a  large  quantity,  to  wit,  485  tons  of  coals,  at  and  for  certain  prices  then  agreed 
on  [784]  by  and  between  the  plaintiffs  and  the  defendant  in  that  behalf,  and  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  2G(il.  15s.,  upon  and  subject 
to  the  following  terms  and  conditions,  (that  is  to  say),  that  the  said  coals  should  l)e 
and  then  weie  of  a  Kt,  proper,  and  suitable  quality  to  be  used  in  steam  vessels,  [and 
were  peculiarly  adapted  for  all  closed  furnace  or  stove  tires  where  a  strong,  steady, 
and  lasting  heat  was  desirable.  That  the  said  coals  would  burn  with  little  or  no 
smoke,  and  would  make  but  a  small  quantity  of  ashes,  and  that  the  said  coals  would 
ignite  readily  with  a  good  draught,  and  would  open  and  swell  out,  and  would  not 
cake  and  unite  like  the  bituminous  coal,  and  that  they  would  burn  without  bciii" 
poked  or  stirred.]  And  thereupon,  in  consideration  of  the  premises,  the  defendant 
then  promised  the  plaintiff's  that  the  said  coals  then  weie  of  a  Kt,  proper,  and  suitable 
character  to  be  u.sed  in  steam  vessels,  [and  more  jiai'ticularly  adapted  for  all  closed 
furnace  or  stove  lires,  where  a  strong,  steady,  and  lasting  heat  was  desirable  ;  that  the 
said  coals  would  burn  with  little  or  no  smoke,  and  would  make  but  a  small  (luantity 
of  ashes,  and  that  the  said  coals  would  lun'te  readily  with  a  good  draught,  and  would 
open  and  swell  out,  and  would  not  cake  and  unite  like  the  bituminous  coal,  and  that 
they  would  buiii  without  being  poked  or  stirred.]  And  the  plaintili's  aver,  that 
although  the  plaintiffs,  then  and  upon  the  occasion  of  the  said  sale  and  delivery  to 
them  as  aforesaid,  took  and  received  the  saifl  coals  from  the  defendant  upon  the 
terms  and  conditions  aforesaid,  and  afterwards,  to  wit,  on  Sec,  paid  to  the  defendant 
the  price  and  value  thereof :    yet  the  defendant  disregarded  his  said  promise,  and 
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deceived  the  plaintiffs  in  this,  to  wit,  that  the  said  coals  were  not  at  the  time  of  the 
said  sale  or  delivery  thereof,  or  at  the  time  of  the  making  of  the  promise,  or  at  any 
time  afterwards,  of  a  quality,  fit,  proper,  or  suitable  for  use  in  steam  vessels,  &c., 
(negativing  the  terms  of  the  contract  and  promise  alleged) ;  but  on  the  contrary 
thereof,  the  plaintiffs  in  fact  say,  that  they  having,  after  the  making  of  the  said 
promise  [785]  of  the  defendant,  and  in  reliance  upon  the  same,  to  wit,  on  &c  ,  caused 
the  said  coals  to  be  shipped  and  conveyed  in  a  certain  vessel  to  certain  ports  and 
places  within  the  limits  mentioned  in  the  said  letters  patent,  to  wit,  to  Valparaiso  and 
Lima,  for  the  use  and  supply  of  the  steam  vessels  of  the  plaintiffs  there,  and  at  other 
ports  and  places  within  the  limits  aforesaid  ;  and  having  then  caused  the  said  coals  to 
be  placed  in  a  certain  closed  furnace  and  stove  fires  in  certain  steam  vessels  of  the 
plaintiffs,  then  plying  with  goods  and  passengers  for  hire  and  reward  to  the  plaintiffs 
within  the  limits  aforesaid,  to  wit,  from  Valparaiso  to  Callao,  and  in  which  said  fires 
a  strong,  steady,  and  lasting  heat  was  desirable,  (and  which  said  fires  then  were  of 
the  description  ordinarily  used  and  proper  to  be  used  in  steam  vessels),  where  there 
was  a  good  draught,  the  said  coals  then  pi-oved  to  be  and  then  were  veiy  slow  and 
difficult  of  ignition,  and  would  not  and  could  not  be  made  to  burn  in  a  manner  to  be 
at  all  useful  or  available  for  the  purposes  of  the  said  steam  vessels,  and  were  found  to 
be  and  were  very  unsuitable  and  improper  foi'  the  purpose  of  being  used  in  steam 
vessels,  and  wholly  unfit  for  and  unusable  in  the  same,  and  the  said  coals  in  burning 
and  consuming  then  also  emitted  and  discharged  very  large  and  unusual  quantities  of 
sulphurous,  dense,  noisome,  and  offensive  smoke,  and  made,  deposited,  and  produced, 
and  were  resolved  into,  very  large  and  unusual  quantities  of  ashes  and  sand,  and  to 
such  an  extent  that  all  the  cabins,  apartments,  decks,  and  other  parts  of  the  said 
vessels,  and  the  furniture,  fittings,  stores,  and  provisions  of  and  belonging  to  the 
same,  and  the  air  in,  upon,  over,  and  about  the  same  became  and  were  covered,  filled, 
and  impregnated  with  the  smoke  and  ashes,  &c. 

Pleas.  First,  non  assumpsit.  Secondly,  that  the  plaintiffs  were  not  nor  are  a 
body  corporate  under  or  by  virtue  of  the  said  letters  p.atent.  Thirdly,  that  the  said 
coals  were  of  a  fit,  proper,  and  suitable  quality  to  be  used  in  steam  vessels,  and  were 
peculiarly  adapted  for  all  closed  furnace  or  stove  fires,  where  a  strong,  steady,  and 
lasting  heat  was  [786]  desirable  ;  and  that  the  said  coals  would  burn  with  little  or 
no  smoke,  and  would  make  but  small  quantities  of  ashes  ;  and  that  the  said  coals 
would  ignite  readily  with  a  good  draught,  and  would  open  and  swell  out,  and  would 
not  cake  and  unite  like  the  bituminous  coal,  and  that  they  would  burn  without  being 
poked  or  stirred,  according  to  the  true  intent  and  meaning  of  the  said  promise  of  the 
defendant  in  that  behalf.     Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Michaelmas 
Term,  it  appeared  that  the  plaintiffs  were  a  company  incorpoi'ated  by  charter,  for  the 
purpose  of  providing  steam  vessels,  to  be  employed  in  certain  stations  in  the  Pacific 
Ocean ;  and  that  the  chairman  of  the  company  was  introduced  to  the  defendant,  who 
was  the  owner  of  certain  coal  mines  at  Llanelly  in  South  Wales,  called  the  Cwm  Vale 
Colliery,  with  the  view  of  becoming  the  purchaser  of  the  produce  of  those  mines  on 
behalf  of  the  company.  On  that  occasion  the  defendant  handed  to  the  chairman  the 
following  printed  document : — 

"Llanelly  Cwm  Vale  Steam  Coal. 

"  This  coal  burns  with  little  or  no  smoke,  and  makes  but  a  small  quantity  of  ashes. 
The  few  clinkers  from  it  do  not  adhere  to  the  bars,  and  are  easily  removed,  requiring 
the  fires  to  be  cleaned  out  much  seldomer  than  when  the  common  bituminous  coal  is 
used.  From  the  great  strength  and  durability  of  this  coal,  a  saving  will  be  effected 
by  its  use  over  the  bituminous  coals  generally  employed  fully  equal  to  one-fourth,  or 
four  tons  will  go  as  far  as  five  tons,  which  is  of  the  greatest  importance  to  steam 
packets.  It  is  peculiarly  adapted  for  breweries,  distilleries,  and  all  closed  furnace  or 
stove  fires,  where  a  strong,  steady  heat  is  required. 

"  Directions  for  its  use. 

"This  coal  ignites  readily  with  a  good  draught,  and  opens  and  swells  out  in  a 
peculiar  manner,  but  does  not  cake  and  unite  like  the  bituminous.  It  will  burn  up 
with-[787]-out  being  poked  or  stirred,  and  does  best  with  a  thin  fire  ;  poking  checks 
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rather  than  rouses  the  fire,  ami  should  not  be  allowed.  The  fire  should  he  fed  regu- 
larly in  moderate  ([Uantities  at  a  time.  'I'he  supply  should  be  thrown,  and  not  raked, 
over  the  surface  of  the  tire,  forming  over  it,  as  far  as  possilile,  an  equal  layer  The 
coal  being  much  stronger  than  that  generally  used,  a  smaller  quantity  is  required  at 
a  time.  Attention  should  be  paid  to  this,  and  a  little  experience  will  teach  the 
judicious  manner  of  using  it ;  but  the  necessity  of  allowing  it  to  burn  without  much 
stirring  cannot  be  too  strictly  attended  to.  When  dust  and  ashes  collect  on  the  bars 
of  the  furnace,  the  poker  should  be  used  from  underneath,  to  clear  and  freshen  the 
fire,  being  careful  not  to  disturb  the  surface  too  much.  The  bars  of  the  furnace 
should  be  full  three  quarters  of  (but  not  exceeding)  an  inch  apart,  and  about  five  or 
six  inches  of  fire  on  them  is  found  to  answer  best.  This  coal  is  shipped  on  board 
small  class  vessels,  at  the  Old  Dock  in  ijlanelly  harbour,  or  on  board  vessels  of  such 
size  as  require  to  be  loaded  afloat,  at  the  neighbouring  harbour  called  15ury  Port, 
where  ships  of  any  tonnage,  up  to  2000  tons  burthen,  can  be  kept  afloat  in  dock. 
All  ordeis  for  coal,  or  application  by  letter  for  any  fuither  particulars  to  be 
addressed  to 

"  The  Agent  for  I).  Lewis,  Esq., 

"  Cwm  Vale  Colliery  Ofiice, 

"  Llanelly,  South  Wales." 

The  plaintiffs  afterwards  purchased  of  the  defendant  485  tons  of  these  coals,  and 
received  the  following  invoice  : — 

"  Cwm  Vale  Colliery,  Llanelly. 

"The  Directors  of  the  Pacific  Steam  Navigation  Company  to  David  Lewis,  Esq. 

"June  24,  1840.— To  485  tons  of  I-ewis'  Llanelly  Cwm  Vale 
steam  coals,  shipped  for  the  barque  '  Portsea,'  Captain 
Samuel  Thomas  Yetts,  bound  for  Valparaiso,  lis.  per  ton  .    £266  L5     0" 

[788]  The  coal  having  been  taken  on  board  the  plaintifis'  vessels,  was  found  to  be 
unfit  for  steam  purposes,  and  incapable  of  generating  steam,  and  also  to  contain  large 
quantities  of  sulphur,  which  had  an  injurious  effect  upon  the  engineers,  passengens, 
and  crew.  On  the  part  of  the  defendant,  it  was  contended  that  the  contract  alleged 
in  the  declaration  was  not  proved,  inasmuch  as  the  printed  document  formed  no  part 
of  the  contract,  but  was  a  mere  statement  of  the  quality  of  the  coal.  The  Lord  Chief 
Baron  was  of  that  opinion,  and  on  the  plaintifl's  applying  to  him  to  amend  the  declara- 
tion by  striking  out  the  parts  within  brackets,  and  inserting  therein  "that  the  coals 
were  of  fit  (luality  for  working  steam  engines,  and  for  generating  steam  for  steam 
engines,"  the  learned  judge  declined  to  do  so,  on  the  ground  that  there  was  no 
evidence  to  support  the  proposed  amendment.  It  was  subsequently  agreed  that  the 
question  of  amendment  should  be  refei'rcd  to  the  Court.  The  jury  found  a  verdict 
for  the  defendant  on  the  first  issue,  and  foi'  the  plaintifis  on  the  other  issues. 

The  Attorney-t^eneral  had  obtained  a  rule  to  shew  cause  why  the  verdict  for  the 
defendant  on  the  first  issue  should  not  be  set  aside,  and  the  plaintifl's  be  at  libeity  to 
amend  the  declaration  and  record,  and  a  new  trial  had  upon  such  terms  as  the  Court 
should  direct ;  against  which 

Watson  (Cleasby  with  him)  shewed  cause.  First,  there  is  no  evidence  to  support 
the  proposed  amendment.  The  advertisement  or  printed  paper  contains  a  mere 
dcsci'iption  of  the  quality  of  the  coal  ;  in  no  part  of  it  is  there  found  any  such  contract 
as  the  phuTitiUs  arc  desirous  of  stating  in  the  dcclaiatioii.  The  order  was  gi\on  for 
that  [)articnlar  coal  called  "  steam-coal,"  not  for  coal  fit  for  working  steam-engines, 
and  for  generating  steam  for  steam-engines.  Where  a  party  purchases  a  chattel  for 
a  certain  specific  purpose,  there  is  a  warranty  on  the  part  of  the  seller  that  the  chattel 
shall  be  fit  for  that  purpose;  but  where  the  partj' orders  a  [789]  chattel,  believing 
that  it  will  answer  a  particular  purpose,  the  vendor  complies  with  the  terms  of  the 
contract  by  delivering  a  chattel  of  the  description  ordered,  though  it  may  be  unfit  for 
the  purpose  to  which  the  vendee  wished  to  apply  it.  In  the  ease  of  Chanter  v.  Hopkins 
(4  M.  &  W.  399),  the  defendant  sent  to  the  plaintift',  the  patentee  of  an  invention 
known  as  "Chanter's  smoke-consuming  furnace,"  the  following  written  order  : — "Send 
me  your  patent  copper  and  appai'atus,  to  fit  up  ray  brewing  copper  with  your  smoke- 
consuming  furnace."     The  plaintiir  accordingly  put  up  one  of  his  patent  furnaces  on 

Ex.  Div.  IX.— 15 
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the  defendant's  premises ;  but  it  was  found  useless  for  the  purposes  of  a  brewery,  and 
the  Court  held  that  there  was  no  implied  warranty  on  the  part  of  the  plaintiff  that 
the  furnace  supplied  should  be  fit  for  the  purposes  of  a  brewery  ;  but  that  the  defen- 
dant having  defined  by  the  order  the  paiticular  machine  to  be  supplied,  the  plaintiff 
performed  his  part  of  the  contract  by  supplying  that  machine. 

Secondly,  the  amendment  cannot  be  made  under  the  3  &  4  Will.  4,  c.  42,  s.  23. 
That  statute  enables  the  judge  to  amend,  in  case  of  a  "  variance  in  any  particular  in 
the  judgment  of  such  judge  not  material  to  the  merits  of  the  case,  and  by  which  the 
opposite  party  cannot  have  been  prejudiced."  But  the  effect  of  the  pi'oposed  amend- 
ment would  be  to  substitute  an  entirely  different  contract.  BrasMer  v.  Jachon  (6  M. 
&  W.  549),  and  Boucher  v.  Murray  (6  Q.  B.  362),  are  authorities  to  shew  that  in  such 
case  the  Court  has  no  power  to  amend  under  the  statute.  The  defendant  would  have 
been  prejudiced  by  the  amendment  made  at  the  trial,  inasmuch  as  if  the  contract  had 
been  truly  stated,  he  would  have  paid  money  into  court.  But  if  this  is  an  application 
to  the  general  jurisdiction  of  the  Court,  the  rule  should  have  been  moved  on  affidavits, 
in  order  that  the  defendant  might  be  enabled  to  answer  the  facts.  [Pollock,  C.  B. 
That  might  [790]  be  so  if  the  defendant  moved  on  a  state  of  facts  which  did  not 
appear  at  the  trial,  but  it  is  not  so  here.] 

The  Court  then  called  on 

Martin  and  Phip.son  to  support  the  rule.  First,  there  was  evidence  to  go  to  the  jiirj' 
of  a  contract  for  the  sale  of  coals  of  fit  quality  for  working  steam-engines  and  generat- 
ing steam  for  steam-engines.  The  case  resembles  that  of  Puwer  v.  Barham  (4  Ad.  &  E. 
473),  where,  in  an  action  for  breach  of  warranty  of  pictures,  it  was  proved  that  the  defen- 
dant at  the  time  of  the  sale  gave  the  following  bill  of  parcels  : — "Four  pictures,  Views 
in  Venice,  Canaletto,  £160;"  and  it  was  held  to  have  been  rightly  left  to  the  jury 
to  say,  whether  the  defendant  had  contracted  that  the  pictures  were  those  of  the 
artist  named,  or  whether  his  name  had  been  used  merely  as  matter  of  description  or 
intimation  of  opinion.  So  in  this  case,  it  was  for  the  jury  to  say  whether  the  contract 
was  for  a  particular  coal  called  steam-coal,  or  whether  it  was  for  coal  fit  for  generating 
steam  for  steam  vessels. 

Secondly,  the  Court  has  power  to  amend.  Before  the  3  &  4  Will.  4,  c.  42,  amend- 
ments by  reason  of  variance  were  frequently  allowed  on  application  to  the  Court. 
That  was  done  in  the  case  of  Siuallmv  v.  Bcanmont  (2  B.  &  Aid.  765).  But  this  amend- 
ment may  be  made  under  the  statute.  'i"he  phra.se  "not  material  to  the  merits  of 
the  case,"  means  not  material  to  the  substantial  controversy  between  the  parties. 
Every  amendment  is,  in  one  sense,  material  to  the  merits  of  the  case,  or  it  would  be 
useless  to  make  it.  [Pollock,  C.  B  "  Not  material  to  the  merits  "  means  not  material 
to  the  real  question  at  issue  between  the  pai'ties.]  The  meaning  of  the  statute  is, 
that  if  there  shall  be  a  variance  between  the  setting  forth  on  the  record  and  the  proof 
of  [791]  any  contract,  an  amendment  may  be  made,  provided  the  parties  have  notice 
that  the  matter  to  be  decided  is  the  same  matter  in  respect  of  which  the  amendment 
is  to  be  made.  Here  the  defendant  has  pleaded,  and  came  to  prove,  that  the  coal 
was  fit  for  generating  steam  in  steam  vessels  ;  he  could  not  therefore  be  prejudiced 
by  the  amendment.  The  power  to  amend  should  be  co-extensive  with  the  right  which 
the  plaintiff'  formerly  possessed  of  inserting  several  counts.  In  Smith  v.  KnoiceUen 
(2  Man.  &  G.  564),  Tindal,  C.  J.,  says  :  "The  object  of  the  legislature  in  passing  the 
statute  being  to  prevent  the  necessity  of  multiplying  counts,  it  would  be  unjust  to  tie 
a  plaintiff  down  to  the  restrictions  imposed  by  the  new  rules  of  pleading,  if  he  were 
not  at  the  trial  to  have  the  full  benefit  of  the  power  of  amendment  intended  to  be 
conferred  by  this  section."  And  in  Sainshury  v.  Matthews  (4  M.  &  VV.  343),  Parke,  B., 
says,  "  Unless  the  judges  are  very  liberal  in  the  allowance  of  amendments,  the  rule 
which  binds  a  plaintiff  to  one  count  will  operate  very  harshly."  There  are  numerous 
instances  in  which  the  statement  of  the  contract  has  been  amended  in  more  material 
respects  than  in  the  present  ease:  Parry  v.  Fairhurst  (2  C.  M.  &  li.  190),  Evans  v. 
Fryer  (10  Ad.  &  E.  609),  frarrl  v.  Pearson  (5  M.  &  W.  16),  Chapman  v.  Sut/m  (3  Dowl. 
&  L.  646),  Dimwork  v.  Starh  (14  M.  &  W.  758),  Clarke  v.  Morrell  (1  Man.  ife  G.  841), 
Jacob  V.  Kirk  (2  Moo.  &  Kob.  221). 

Watson,  in  reply,  cited  Davis  v.  Preece  (5  Q.  B.  440),  and  Brooks  v.  Blanclmrd  (1  C. 
&  M.  779). 

Pollock,  C.  B.  At  the  trial  of  this  cause,  it  was  objected  that  the  contract  was 
not  proved,  and  I  directed  the  jury  to  find  a  verdict  for  the  defendant  on  the  first 


16M.&W.  792.      THE    PACIFIC   STEAM    NAVIGATION    CO.    V.  LEWIS  1411 

issue.  [792]  An  application  was  made  to  amend  the  declaration,  which  I  refused, 
not  because  1  entertained  any  doubt  of  my  power  to  amend  under  the  statute,  but 
because  I  thought  that  the  statement  of  the  contract,  even  when  amended,  could  not 
be  proved.  An  arrangement  was  then  made  that  the  matter  should  conic  before  the 
Court  on  a  motion  for  a  Tiew  trial,  and  that  the  parties  should  be  in  the  same  position 
as  if  the  amendment  had  been  made  at  Nisi  Prius.  There  was,  no  doubt,  a  contract 
for  the  sale  of  coal  represented  to  be  "  steam-coal,"  either  as  being  a  particular  descrip- 
tion of  coal  so-called,  or  as  being  coal  fit  for  generating  steam  for  steam  vessels.  Such 
a  contract  would  be  satisfied  by  the  delivery  of  that  kind  of  coal  called  "steam-coal," 
or  by  the  delivery  of  coal  fit  for  generating  steam  in  steam  vessels.  The  real  question 
then  is,  what  is  the  meaning  of  the  term  "steam-coal"!"  That  is  a  question  for  the 
jury,  and  not  for  us,  to  decide.  I  agree  that  we  ought  to  be  most  liberal  in  making 
amendments.  The  power  to  amend  was  given  contemporaneously  with  the  lestriction 
imposed  upon  a  plaintiff  or  defendant  of  inserting  several  counts  or  pleas,  and  I  think 
that  great  injustice  would  be  done,  unless  the  Courts,  in  their  administration  of  the 
law,  should  make  the  remedy  co-extensive  with  the  mischief  intended  to  be  prevented. 
It  is  wrong  to  suppose  that  this  amendment  would  substitute  one  contract  for  another. 
There  is,  in  truth,  only  a  mistake  about  the  same  contract.  Suppose  there  had  been 
two  counts  in  the  declaration,  the  one  framed  on  the  invoice,  and  the  other  on  the 
express  warranty  contained  in  the  advertisement,  an  application  would  most  probably 
have  been  made  to  strike  out  one  of  the  counts,  on  the  ground  that  there  were  not  in 
fact  two  contracts,  but  one  only.  There  is  but  one  contract,  whether  it  is  to  be  proved 
by  the  advertisement,  or  by  the  invoice  or  by  both.  This,  then,  is  a  case  in  which  a 
plaintiff' proceeding  on  a  contract  has  failed  by  reason  of  a  variance  in  his  statement 
of  it,  and  I  think  that  we  are  at  liberty  to  direct  an  amendment.  It  must  be,  however, 
on  [793]  payment  of  costs,  with  liberty  for  the  defendant  to  plead  de  novo. 

Pakke,  B.  I  am  of  the  same  opinion.  Early  in  the  discussion  I  thought  that  the 
amendment  might  be  made,  if  not  under  the  statute,  yet  by  virtue  of  the  general 
jurisdiction  which  the  Courts  exercise  in  many  cases  after  trial  and  before  final  judg- 
ment. The  doubt  which  I  at  one  time  entertained  was,  whether  this  case  was  within 
the  statute  ;  but  that  doubt  is  entirely  removed.  It  is  clear  there  is  only  one  contract. 
If  there  had  been  two  contracts,  the  declaration  should  have  contained  two  counts  ; 
and  upon  an  application  to  a  judge  to  strike  out  one  of  them,  the  plaintiff  must  have 
shewn  that  he  bona  tide  intended  to  proceed  on  both.  Mr.  Watson  suggests  that  there 
are  two  contracts,  the  one  on  the  advertisement,  or  a  laudatory  contract,  the  other  on 
the  invoice.  Upon  looking  at  what  passed  at  the  trial,  there  is  no  pretence  for  saying 
that  the  plaintiffs  were  proceeding  on  two  different  contracts,  but  only  on  the  contract 
contained  in  the  invoice.  They  have  incorporated  in  their  declaration  some  of  the 
qualities  mentioned  in  the  advertisement,  but  it  turns  out  that  the  advertisement  is 
not  parcel  of  the  contract.  Those  particulars  therefore  may  be  struck  out,  and  the 
proper  contract  alone  stand.  I  agree  that  the  amendment  is  in  a  particular  not  material 
to  the  merits  of  the  case.  By  the  term  "merits  of  the  case,"  I  understand  the  sub- 
stantial merits  of  the  case.  Here  the  plaintiffs  allege  that  there  has  been  a  contract, 
by  which  the  defendant  sold  to  them  a  certain  quantity  of  coals,  subject  to  the  terms 
and  conditions  that  the  coal  was  tit  and  proper  to  be  used  in  steam  vessels,  and  they 
assign  as  a  breach  that  the  coal  was  not  fit  and  proper  for  the  use  of  steam  vessels. 
Then  the  substantial  merits  of  the  case  are,  whether  the  coal  was  fit  and  proper  to  be 
used  in  steam  vessels  ;  the  other  qualities  described  in  the  advertisement  are  immaterial. 
The  defendant  might  have  [794]  been  prejudiced  by  the  amendment,  if  he  could  not 
have  paid  money  into  court ;  so  that,  if  the  judge  had  decided  that  the  amendment 
should  be  made  instanter,  and  the  defenrlant  had  said  that  he  was  prejudiced  on  that 
ground,  the  judge  would  have  postponed  the  trial.  However,  in  consequence  of  the 
reservation  of  the  point  for  the  opinion  of  the  Court,  we  are  in  a  situation  to  do  strict 
justice,  provided  we  are  satisfied  that  the  amendment  does  not  affect  the  substantial 
merits  of  the  case.  The  next  question  is,  whether  there  was  any  evidence  to  shew 
that  there  was  in  fact  a  variance,  or  whether  there  was  no  contract  of  the  kind  stated 
in  the  declaration  ;  for  if  it  should  turn  out  that  there  was  no  contract  for  the  sale  of 
coal  which  would  answer  the  purposes  of  steam  navigation,  but  only  of  a  particular 
article  called  "steam  coal,"  the  plaintiff  could  not  succeed  in  this  action.  Accordin" 
to  the  case  of  Chanter  v.  Ifojikhts,  that  (pieslion  depends  upon  the  terms  of  the  order; 
and  I  thiTik  that  there  is  some  evidence  to  shew  that  there  may  be  a  variance  in  the 
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description,  and  not  a  total  absence  of  contract.  AVe  ought  not,  therefore,  to  conclude 
the  plaintitt  from  submitting  the  case  to  a  jury. 

KOLFE,  B.  I  do  not  altogether  concur  with  the  rest  of  the  Court,  but  I  quite 
agree  with  the  last  observation  of  my  Brother  Parke.  If  it  turns  out  that  the  contract, 
as  alleged,  is  not  proved,  and  the  plaintiff  shews  that  there  is  in  fact  such  a  contract, 
though  improperly  stated,  I  think  that  we  are  at  liberty  to  amend.  But  I  own  I  have 
great  difficulty  in  saying  that  the  present  objection  is  one  for  amendment.  By  the 
statute,  the  power  of  amendment  is  given  in  cases  where  there  is  a  variance  between 
the  proof  and  recital  of  (amongst  other  things)  a  contract  in  any  pailicular  "  not 
material  to  the  merits  of  the  case."  That  cannot  mean  strictly  "not  material  to  the 
merits  ; "  for,  in  such  case,  it  would  be  useless  to  amend.  Some  oonstruc-[795]-tion 
must  be  put  upon  those  words,  and,  in  my  opinion,  they  mean  not  material  to  the  real 
merits  of  the  case.  The  statute  goes  on  to  say,  "  and  by  which  the  opposite  party 
cannot  have  been  prejudiced."  I  do  not  understand  how  any  case  can  come  within 
that  provision,  when,  ex  concessis,  the  party  must  have  been  prejudiced  in  his  defence, 
since,  in  consequence  of  the  amendment,  he  must  make  a  new  defence  ab  initio.  It 
seems  to  me  that  the  statute  does  not  apply  to  such  a  case.  I  have  stated  the  doubt 
which  is  raised  in  my  mind,  but  as  my  learned  brothers  are  of  a  different  opinion,  the 
rule  will  be  absolute  for  a  new  trial. 

Platt,  B.  The  question  is,  whether  the  plaintiff  can  amend  his  declaration  ;  and 
that  depends  upon  whether  the  amendment  is  material  to  the  substantial  merits  of 
the  case,  and  is  one  by  which  the  defendant  could  not  be  prejudiced  in  his  defence.  It 
seems  to  me  that  the  amendment  was  not  material  to  the  substantial  merits  of  the 
case,  but  only  material  to  the  form  in  which  those  merits  should  be  brought  before 
the  jury.  I  do  not  agree  with  my  Brother  Rolfe  in  thinking  that  the  defendant  was 
in  any  degree  prejudiced  by  the  amendment.  If  he  had  been,  he  might,  under  the 
latter  part  of  the  section,  have  applied  to  the  judge  to  postpone  the  trial.  That  being 
so,  there  were  in  this  case  two  questions  to  be  tried  ;  first,  whether  the  contract  as 
alleged  was  entered  into ;  and  secondly,  whether  it  was  broken.  If  in  fact  the  defen- 
dant made  such  a  contract,  and  if  upon  the  amendment  the  plaintiff  would  be  entitled 
to  recover,  it  seems  to  me,  that,  since  the  plaintiffs  are  restricted  to  one  count,  they 
ought,  in  common  justice,  to  be  enabled  to  put  the  real  contract  on  the  record. 

Rule  absolute. 

[796]  Hill  v.  William  Frederick  Brown.  April  15,  1847. — The  tri.al  of  a 
cause  at  an  assizes  was  postponed  by  order  of  nisi  prius,  on  payment  by  the 
defendant  of  the  costs  of  the  day,  "to  be  taxed."  The  defendant  died  before 
any  verdict  in  the  cause,  and  before  the  order  of  nisi  prius  was  made  a  rule  of 
court.  The  suit  having  abated,  (17  Car.  2,  c.  8,  s.  1),  the  Court  discharged  a  rule 
calling  on  the  defendant's  executrix  to  shew  cause  why  the  costs  should  not  be 
taxed;  the  remedy  for  recovering  the  costs  under  1  &  2  Vict.  c.  110,  s.  18,  not 
being  clear  as  against  an  executrix. 

[S.  C.  11  L.  J.  Ex.  290  ] 

Lush  had  obtained  a  rule,  calling  on  Mary  Brown  to  shew  cause  why  the  plaintiffs 
costs  of  the  day  should  not  be  taxed,  pursuant  to  an  order  of  Xisi  Prius.  It  appeared 
from  the  affidavits,  that  the  action  was  in  tort ;  and  on  the  9th  of  July,  1846,  an  order 
of  Nisi  Piius  was  made  at  the  Hertfoidshire  assizes  to  postpone  the  trial,  on  payment 
by  the  defendant  of  the  costs  of  the  day  "to  be  taxed."  The  defendant  died  on  the 
14th  of  that  month,  leaving  Mary  Brown  his  wife  and  executrix.  On  the  5th  of 
November,  the  order  of  Nisi  Prius  was  made  a  rule  of  court.  The  Master  declined 
to  tax  the  costs  ;  and  a  judge's  summons,  calling  on  Mrs.  Brown  to  shew  cause  why 
the  taxation  should  not  take  place,  had  been  dismissed  at  chambers  with  costs. 

Petersdortf  shewed  cause  for  Mrs.  Brown.  This  rule  is  intitled  "John  Hill  v. 
William  Frederick  Brown."  Now,  as  Brown  died  before  any  verdict  had  been  given, 
no  such  suit  now  exists.  How  can  Mrs.  Brown,  who  is  not  a  party  to  the  suit,(a)  be 
called  on  to  pay  costs  of  the  day  on  account  of  her  testator,  the  defendant,  not  having 
proceeded  to  trial  1     If  a  party  to  a  cause  dies  before  the  commission  day  of  the  assizes 

(a)  Eaijwitrd  v.  Giffard,  4  M.  &  W.  194;  Evans  v.  Bee,%  2  Q.  B.  -334. 
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at  wliich  it  is  to  be  iried,  the  suit  does  not  abate  ;(/>)  but  if,  after  that  day  and  before 
verdict,  he  dies,  which  is  this  case,  the  suit  abates  by  the  express  provision  of  17  Car.  2, 
c.  8,  s.  1 ).  Though  the  order  of  Nisi  Prius  to  pay  costs  of  the  day  could  have  been 
enforced  by  attachment  against  the  defendant  had  he  survived,  it  is  by  [797]  no  means 
clear  that  he  could  have  been  sued  upon  it,  as  on  an  agreement  to  pay  them.(a)^ 

Lush,  in  support  of  the  rule.  The  plaintiff'  seeks  taxation  of  the  costs,  as  a 
preliminary  essential  to  his  enforcing  the  order  of  Nisi  Prius,  by  which  the  deceased 
defendant  agreed  to  pay  them.  [Parke,  B.  No  such  taxation  could  take  place,  unless 
Mrs.  Brown  had  been  a  party  to  the  order  of  Nisi  Prius. j  The  abatement  of  the  suit 
by  tlie  defendant's  death  did  not  cancel  or  affect  the  order  made  in  his  lifetime.  The 
plaintiti  seeks  to  tax  the  costs,  in  order  that  he  may  then  consider  his  remedy  by 
action  or  scire  facias,  or  under  I  Sc  2  Vict.  c.  110,  s.  18,  by  which  he  has  a  remedy 
for  these  costs  as  a  judgment  creditor,  in  respect  of  the  rule  of  couit.  The  taxation 
merely  ascertains  the  amount  of  costs  payable  ;  but  the  plaintitt's  right  to  them  dates 
from  the  time  of  making  the  order  of  Nisi  Prius,  which  was  in  the  defendant's  lifetime, 
viz.  before  the  suit  had  abated. 

PuLLOCK,  C.  B.  The  plaintiff  relies  on  the  order  of  Nisi  Prius,  for  payment  of 
costs  "to  be  taxed."  That  order,  however,  was  never  an  order  of  this  Court  in  the 
defendant's  lifetime.  Unless  the  plaintiff  could  shew  what  course  should  be  taken  to 
recover  the  costs  taxed,  so  as  to  sliew  us  clearly  the  result  of  making  this  rule  absolute, 
it  ought  to  be  discharged. 

Parkk,  B.  The  order  of  Nisi  Prius  was  not  made  a  rule  of  this  Court  till  after 
the  action  had  abated  by  the  defendant's  death.  The  remedy  by  attachment  was 
taken  away  by  that  event.  Though  there  may  be  a  remedy  against  the  defendant's 
pei-sonal  representative,  we  ought  not  to  order  taxation  of  costs,  unless  we  could  see 
clearly  that  the  [798]  plaintiff'  would  have  a  remedy  for  recovering  them  under  1  ;fe  2 
Vict.  c.  1 10,  s.  I'S,  or  otherwise. 

H()I>KE,  B.  It  may  be  that  the  order  of  Nisi  Prius,  which  has  been  made  a  rule 
of  this  Court  after  the  party's  death,  may  constitute  a  judgment ;  but  no  case  shows 
that  the  order  of  Nisi  Prius  amounted  to  an  implied  undertaking  by  the  defendant  to 
pay  the  costs.(a)^ 

Plait,  B.  The  order  of  Nisi  Prius  could  not  be  enforced  under  the  statute  till 
made  a  rule  of  this  Court.     That  was  after  the  suit  had  abated. 

Kule  discharged  with  costs. 


Mekkditu  v.  HoLMAN.(a)3  April  15,  1847.— Stat.  1  &  2  Will.  4,  c.  Ixxvi ,  s.  54, 
directs  carmen  of  waggons,  &i:.,  in  which  coal.s  are  carried  in  sacks  for  delivery 
to  purchasers  in  London,  itc,  to  weigh,  if  rc(iuired,  each  sack  "  with  the  coals 
therein,  and  afterwards  to  weigh  in  like  maimer  each  sack  without  any  coals 
theiein  : " — Held,  that  to  weigh  each  sack  of  coals  in  one  scale  against  weights  in 
the  other  scale  equal  to  the  proper  weight  of  a  sack  of  coals,  together  with  an 
empty  .sack,  is  not  a  legal  weighing  within  the  act. — The  same  act  (s.  47)  required 
a  seller's  ticket  to  be  delivered  to  the  purchaser  of  coals,  imposing  a  penalty  of 
not  exceeding  £20  on  neglect,  and  (s.  77)  enacted,  that  all  penalties  not  exceeding 
£25  should  be  levied  and  recovered  before  any  justice  or  justices  of  the  peace. 
Stat.  1  &  2  Vict.  c.  ci.,  repealed  so  much  of  the  act  of  1  &  2  Will.  4  as  related  to 
the  delivery  of  a  seller'.s  ticket,  and  proceeded  by  a  new  enactment  (s.  3)  to 
require  a  certain  form  of  a  seller's  ticket  to  bo  delivered,  under  a  penalty  not 
exceeding  £20,  but  did  not  subjoin  any  provision  for  recovering  tlie  penalty  by 
any  individual: — Hold,  that  no  action  could  be  maintained  for  this  penalty  by 
the  buyer  of  coals,  where  no  seller's  ticket  was  delivered. 

[S.  C.  16  L.  J.  Ex.  126.     Followed,  Smith  v.  JVood,  1889,  24  Q.  B.  1).  23.] 

Debt  on  1  &  2  Will.  4,  c.  Ixxvi.,  (local),  for  .penalties.     The  declaration  stilted, 


(b)  Jacobs  V.  Miniconi,  3  Bos.  &  P.  149. 

(a)'  See  King  v.  Clifton,  5  T.  li.  257,  cited  by  Maule,  B.,  5  M.  &  \V.  167. 

(a)'-  See  I'ugh  v.  Ktn;  5  M.  &  W.  164  ;  6  M.  &  W.  17  ;   1  B.  &  C.  651  ;  2  N.  K.  473. 

{af  See  Colliiu  v.  Ilojiwood,  15  M.  &  VV.  459. 
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that,  after  the  passing  of  1  &  2  Will.  4,  c.  Ixxvi. ,(//),  and  within  three  calendar  months 
[799]  before  the  commencement  of  the  suit,  to  wit,  on  &c.,  the  plaintift'  urdered  and 
pin-chased  of  the  defendant,  and  the  defendant  then  agreed  to  sell  to  the  plaintiff,  a 
certain  quantity  of  coals,  to  wit,  four  tons  of  coals  ;  and  thereupon  afterwards,  and 
within  three  calendar  months  next  before  the  commencement  of  this  suit,  the  defen- 
dant, under  and  in  pursuance  of  the  said  order  and  purchase  of  the  plaintiff,  and 
agreement  to  sell  of  the  defendant,  and  as  the  seller  of  the  said  coals,  sent  to  the 
plaintiff,  from  a  certain  wharf  and  place  within  the  distance  of  twenty-five  miles  from 
the  General  Post-office  in  the  city  of  London,  divers,  to  wit,  forty  sacks  of  coal  for 
delivery  thereof  to  the  plaintiff  as  the  purchaser  thereof,  with  a  paper  or  ticket 
addressed  to  the  plaintiff,  and  purporting  to  give  him  notice  that  he  was  [800]  to 
receive  therewith  four  tons  of  coals  in  forty  sacks,  containing  224  lbs.  of  coal  in  each 
sack,  and  signed  by  the  defendant  as  seller  of  the  said  coals,  and  the  said  coals  were 
then  caused  to  be  carried  by  the  defendant,  as  the  seller  thereof,  from  the  said  wharf 
or  place,  in  the  said  sacks,  in  a  certain  waggon,  with  a  certain  weighing-machine,  as 
required  by  the  statute  in  such  case  made,  under  the  care,  government,  and  direction 
of  a  certain  carman  named  &c,,to  the  plaintiff  as  the  purchaser  thereof,  and  the  same  were 
then  so  sent  and  caused  to  be  carried  as  aforesaid,  as  and  for  the  said  four  tons  of  coal 
so  ordered  and  purchased  by  the  plaintiff  of  the  defendant,  and  agreed  to  be  sold  by 
the  defendant  to  the  plaintiff,  and  each  of  the  said  forty  sacks  were  so  sent  and  caused 
to  be  carried  as  and  for  a  sack  containing  224  lbs.  of  coal ;  and  thereupon  then,  and 
within  three  calendar  months  next  before  the  commencement  of  this  suit,  the  plaintiff, 
so  being  and  as  such  purchaser,  required  the  said  carman  to  weigh  one  of  the  said 
sacks  contained  in  the  said  waggon  with  the  coals  therein,  which  the  said  carman  then 
did,  and  the  plaintiff'  then  found  the  coals  therein  to  be  deficient  in  weight,  to  wit,  of 
less  weight  than  224  lbs.  ;  and  the  plaintiff"  then  signified  to  the  said  carman  his  desire 
to  have  all  the  coals  in  the  said  waggon  weighed  in  the  presence  of  a  constable,  police- 
officer,  or  other  indifferent  and  credible  person  ;  and  the  plaintiff  then  procured  the 
attendance  of  an  indifferent  and  credible  person,  that  is  to  say,  K.  B.,  to  be  present 
at  the  weighing  of  the  said  coals;  and  the  said  R.  B.,  so  being  and  as  such  indifferent 
and  credible  person,  was  present  at  the  weighing  of  the  said  coals ;  and  divers,  to  wit, 
thirty-two  of  the  said  sacks,  both  with  and  without  the  coals  therein,  were  then 
weighed  by  the  said  carman  with  the  said  machine  in  the  presence  of  the  plaintiff,  so 
being  and  as  the  purchaser  of  the  said  coals,  and  of  the  said  R.  B.,  so  being  and  as 
such  indifferent  and  credible  person  ;  and  upon  the  said  weighing,  divers,  to  wit, 
thirty-two  of  the  said  sacks,  [801]  did  not  contain  224  lbs.  net  of  coal  each,  but  on 
the  contrary  thereof,  each  of  the  said  thirty-two  sacks  contained  less  than  224  lbs.  net 
of  coals,  to  wit,  &c.,  and  no  more. 

Second  count.     And  whereas  also,  after  sixty  days  after  the  passing  of  the  1  &  2 

(h)  By  1  &  2  Will.  4,  c.  Ixxvi,  s.  48,  all  coals  not  delivered  in  bulk  are  to  he 
delivered  in  sacks,  each  containing  either  112  lbs.  or  224  lbs.  By  sect.  52,  the  carman 
is  compelled  to  carry  a  weighing-machine  in  the  cart  &c.  By  sect.  54,  "  the  carman 
or  driver  of  any  cart,  waggon,  or  other  carriage  in  which  coals  shall  be  carried  in  sacks, 
for  delivery  to  the  purchaser  or  purchasers  thereof  from  any  ship,  lighter,  barge,  or 
other  craft,  or  from  any  wharf,  warehouse,  or  other  place  within  the  cities  of  London 
and  Westminstei',  or  within  the  distance  of  twenty-five  miles  from  the  Post-office 
aforesaid,  shall  and  he  is  hereby  directed  to  weigh,  if  he  shall  be  required  so  to  do, 
any  one  or  more  of  the  sacks  contained  in  any  such  cart,  waggon,  or  other  carriage 
which  may  be  chosen  by  the  purchaser  or  purchasei-s  of  the  said  coals,  or  his,  her,  or 
their  servant  or  servants,  or  other  person  or  persons  acting  on  the  behalf  of  such 
purchaser  or  purchasers,  with  the  coals  therein,  and  afterwards  to  weigh  in  like  manner 
such  sack  without  any  coals  therein. 

By  sect.  47,  a  seller's  ticket  was  required  to  be  sent  with  certain  quantities  of  coals, 
and  to  be  delivered  to  the  purchaser  &c.,  imposing  a  penalty  upon  neglect  not  exceed- 
ing £20.  [But  see  new  provision,  infra.]  Sect.  77  enacts,  "that  all  fines,  penalties, 
or  forfeitures  by  this  act,  or  by  virtue  of  the  powers  and  authorities  thereof,  imposed 
(the  maimer  of  levying  and  recovering  whereof  is  not  hereby  otherwise  directed),  not 
exceeding  £25,  shall  be  sued  for  within  one  calendar  month  after  the  offence  or  offences 
committed ;  and  all  such  fines,  penalties,  &c  ,  shall  be  levied  and  recovered  before  any 
justice  or  justices  of  the  peace  "  &c. 
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Vict.  c.  ci.,((()  iuid  within  three  calendar  months  before  the  commeucemeiit  of  this  suit, 
to  wit,  on  &c.,  the  phtintitt"  bought  of  the  defendant,  and  the  defendant  then  sold  to 
the  plaintiH',  a  large  quantity  of  coals,  exceeding  500  lbs.,  to  wit,  four  tons  ;  and 
whereas  the  [802]  defendant  afterwards,  and  after  the  said  si.xty  da3's,  and  within  the 
said  three  calendar  months,  to  wit,  on  &c.,  as  such  seller,  delivered  to  the  plaintifi',  so 
being  and  as  the  purchaser  thereof,  the  last-mentioned  quantity  of  coals  so  exceeding 
5G0  lbs.  of  coal  by  a  certain  waggon,  at  a  certain  place  within  the  distance  of  twenty- 
five  miles  from  the  General  Post-office,  in  the  city  of  London,  and  then  and  tliere 
unloaded  the  last-mentioned  coals  for  the  plaintiff  into  and  at  the  messuage  and  cellar 
of  the  plaintiti';  but  the  defendant,  so  being  and  as  such  seller,  did  not  immediately 
on  the  arriv.al  of  the  said  cart  in  which  the  last-mentioned  coals  were  so  sent  as  last 
aforesaid,  and  before  any  of  such  coals  were  unloaded,  or  at  any  time  before  or  since, 
deliver  or  cause  to  be  delivered  to  the  plaintiff,  so  being  the  purchaser  thereof,  or  to 
his  agent  or  agents,  seivant  or  servants,  a  paper  or  ticket,  according  to  the  foim  in 
schedule  A.  to  the  last-mentioned  act  of  Parliament  annexed,  but  wholly  neglected 
and  refused  so  to  do,  whereby  the  defendant  forfeited  for  his  last-mentioned  offence 
a  sum  not  exceeding  £2.5,  to  wit,  £20,  and  thereby  &c. 

Plea,  not  guilty  (by  statute). 

At  the  trial  before  Piatt,  B.,  at  the  sittings  for  Middlesex  in  last  Michaelmas 
Term,  it  was  proved  that  the  coals  had  been  weighed  by  putting  each  sack,  with  the 
coals  in  it,  into  one  scale  of  the  weighing  machine,  and  two  weights,  weighing  .5G  lbs. 
each,  and  an  empty  sack,  in  the  other  scale.  The  jury  found,  on  the  first  count,  that 
thirty-two  sacks  were  deficient  in  weight ;  and  in  answer  to  the  leained  Baron's 
question,  fixed  the  aggregate  of  the  penalties  at  II.  ]2s.  On  the  second  count,  they 
found  a  verdict  for  the  plaintifi',  and  fixed  the  penalty  at  £10.  The  learned  Baron 
gave  leave  to  the  plaintiff  to  move  to  increase  the  damages,  and  to  the  defendant  to 
move  to  enter  a  verdict  for  himself  on  the  first  count,  on  the  ground  of  the  penalties 
having  been  assessed  at  a  sum  less  than  £2-5,  and  [803]  of  the  weighing  the  coal 
having  been  contrary  to  the  statute. 

A  rule  was  obtained  in  Michaelmas  Term  by  Montagu  Chambers,  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict  for  the  plaintifi'  on  the  first  count  should  not 
be  set  aside,  and  a  verdict  entered  thereon  for  the  defendant,  and  why  the  judgment 
for  the  plaintiff  on  the  second  count  should  not  be  arrested  ;  and  Martin,  on  the  part 
of  the  ])laintiff,  obtained  a  cross  rule  to  increase  the  damages. 

Martin  and  Gray  now  shewed  cause  against  the  defendant's  rule.  They  admitted 
that,  as  the  mode  of  weighing  adopted  was  not  that  required  by  the  act  of  1  &  2 

(a)  Stat.  1  &  2  Will.  4,  c.  Ixxvi.,  is  continued  by  1  &  2  Vict.  c.  ci.,  except  so  far  as 
it  is  altered  by  that  act. 

Sect.  2  of  1  &  2  Vict,  repeals  so  much  of  1  &  2  Will.  4  as  relates  to  the  sending 
and  delivery  of  the  seller's  ticket ;  and  by  sect.  3  enacts,  that,  with  any  quantity  of 
coals  exceeding  .560  1I)S.,  delivered  from  and  after  sixty  days  after  the  passing  of  this 
act,  by  any  cart,  waggon,  or  other  carriage,  within  the  cities  of  London  and  West- 
minster, or  within  the  distance  of  twenty-five  miles  from  the  Post-office  aforesaid,  the 
seller  or  sellers  thereof  shall  dclivei',  or  cause  to  be  delivered  to  the  purchaser  or 
purchasers  thereof,  or  to  his  or  their  agent  or  agents,  or  servant  or  servants,  immedi- 
ately on  the  arrival  of  the  cart,  waggon,  or  other  carriage  in  which  such  coals  shall  be 
sent,  and  before  any  such  coals  shall  be  unloaded,  a  paper  or  ticket,  according  to  the 
form  in  Schedule  A.,  to  this  act  annexed,  and,  in  case  any  such  seller  or  sellers  do  not 
deliver,  or  cause  to  be  delivered,  such  paper  or  ticket  as  aforesaid  to  the  purchaser  or 
purchasers  of  such  coals,  or  to  his,  her,  or  their  agent  or  agents,  servant  or  servants, 
before  any  |)art  of  such  coals  is  unloaded,  every  such  seller  shall  for  every  such  otl'cncc 
forfeit  and  pa}'  any  sum  not  exceeding  £20,  and,  in  case  the  carman,  driver  of,  or 
other  peison  attending  any  such  cart,  waggon,  or  other  carriage  laden  with  any  such 
coals,  to  whom  any  such  paper  or  ticket  sh.all  have  been  given  by,  or  by  the  oniers  of, 
the  seller,  in  order  to  be  delivered  to  the  purchaser,  shall  (having  so  first  reeeive<l  the 
same  from  the  seller,  or  any  person  by  direction  of  the  seller)  refuse  or  neglect  to 
deliver  such  paper  or  ticket  to  the  purchaser  or  purchasers  of  such  coals,  or  to  his,  her, 
or  their  agent  or  agents,  or  servant  or  servants,  before  any  part  of  such  coals  shall  be 
unloaded,  such  caiman,  driver,  or  othei'  person  so  offending,  shall  for  every  such  offence 
forfeit  and  pay  any  sum  not  exceeding  £20. 
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Will.  4,  the  defendant  was  entitled  to  a  verdict  on  the  first  count,  But  as  to  the 
second  count,  founded  on  1  &  2  Viet.  c.  ci.,  s.  3,  they  said  that,  as  that  act  gave  no 
jurisdiction  to  justices,  or  limited  the  right  to  bring  actions,  as  the  act  of  William 
had  done,  the  plaintiff'  was  entitled  to  recover  on  that  count. 

M.  Chambers,  contra.  The  second  count  avers,  that,  by  force  of  the  .statute  in 
such  case  made,  the  defendant  forfeited  for  his  last-mentioned  offence  a  sum  not  exceed- 
ing =£20.  Then,  if  the  first  statute  is  incorporated  in  the  later  act,  the  penalty  should 
have  been  proceeded  for  before  a  justice,  under  sect.  77  of  the  statute  of  Will.  4.  If, 
on  the  other  hand,  it  is  not  so  incorporated,  nothing  in  the  later  act  authorises  the 
suing  for  a  penalty  by  action. 

Parke,  B.  The  second  count  cannot  be  supported  ;  for  the  act  of  Victoiia  repeals 
part  only  of  the  act  of  1  &  2  Will.  4,  and  enacts  a  new  provision  respecting  the  seller's 
ticket,  affixing  a  penalty  for  its  infringement,  without  specifying  who  is  to  sue  for  that 
penalty.  Then,  if  no  [804]  power  to  sue  for-  it  is  given  to  any  individual,  the  Crown 
only  can  proceed,  ((f) 

Per  Curiam  (Pollock,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  Piatt,  B.).  The  defendant's 
rule  made  absolute.     The  plaintiff's  rule  discharged. 

The  Midland  Great  Western  Railway  Company  (Ireland)  v.  Gordon. 
April  16,  1847. — A  holder  of  scrip  certificates  for  shares  to  be  allotted  at  a  future 
time  by  a  contemplated  railway  company,  executed  the  subscribers'  agreement 
under  seal,  and  sold  his  scrip  in  the  market.  An  act  of  Parliament  was  afterwards 
obtained  for  making  the  railway,  and  his  name  was  registered  as  a  shareholder  by 
the  company  without  his  sanction  : — Held,  that,  till  the  name  of  the  vendee  of  the 
shares  was  registered  as  the  holder  of  them,  the  original  holder  was  liable  for 
calls  made  on  them,  after  their  sale. — The  subscribers'  agreement  was  for  forming 
a  company  to  make  a  railway  "from  I),  to  M.,  and  thence  to  A.,"  and  authorised 
the  directors  to  do  all  the  transactions  necessary  for  forming  "a  railway  from  D. 
to  M.  and  A."  It  also  bound  the  subscribers  to  submit  to  such  regulations  as 
might  be  imposed  by  the  legislature.  The  act  afterwards  obtained  empowered 
the  company  to  buy  and  work  a  canal  from  M.  to  A.,  and  to  make  a  railway  from 
D.  to  M.  only,  and  incorporated  the  Companies'  Consolidation  Act,  8  Vict.  c.  16  : — 
Held,  that  the  undertaking  sanctioned  by  the  act  was  not  so  different  from  that 
pointed  out  in  the  subscribers'  agreement  as  to  save  the  subscribers  from  being 
bound  by  it. 

[S.  C.  5  Railw.  Cas.  76  ;  16  L.  J.  Ex.  166 ;  11  Jur.  440.] 

Debt.  The  action  was  brought  under  the  Companies  Clauses'  Consolidation  Act, 
8  Vict.  c.  16,  for  calls  alleged  to  be  due  from  the  defendant,  as  a  shareholder  of  the 
Midland  Gi'eat  Western  Railway  Company.  Pleas  :  1,  nunquam  indebitatus;  2,  that 
the  defendant  was  not  nor  is  a  holder  of  shares  in  &c  The  cause  came  on  for  trial 
before  Rolfe,  B.,  at  the  last  Assizes  at  Liverpool,  and  the  following  facts  were  proved 
for  the  plaintiffs  : — In  1844  a  prospectus  issued  for  forming  a  company  to  construct  a 
railway  from  Dublin  to  Mullingar,  and  thence  to  Athlone.  On  the  2 1  st  October,  1844, 
the  defendant  .signed  the  subscribers'  agreement,  which  was  by  deed  under  seal,  alleging 
that  the  company's  capital  was  to  [805]  be  £1,000,000,  and  to  consist  of  50,000  shares 
of  £20  each.  It  authorised  the  directors  to  apply  to  Parliament  for  an  act,  and  to  do 
all  that  was  necessary  for  forming  a  railway  from  Dublin  to  Mullingar,  and  thence  to 
Athlone.  The  subscribers  also  stated  their  agreement  with  each  other  to  submit  to 
all  such  regulations  as  might  be  imposed  by  the  legislature.  Scrip  certificates  for 
shares  were  then  issued  by  the  company,  and  sold  in  the  share  market.  The  defen- 
dant held  ten  of  these  certificates,  and  on  the  28th  October,  1844,  sold  them  bona 
fide  in  the  market.  In  1845,  the  company  sought  for  and  obtained  the  act  8  e%  9 
Vict.  c.  cxix. ;  by  sect.  3  of  which  the  railway  was  to  extend  only  to  Mullingar.     By 

(a)  Viz.  in  a  court  of  revenue,  as  for  a  debt  to  the  Crown  ;  see  Kex  v.  Malland, 
Stra.  828.  Quaere,  whether  the  acts  of  Will.  4  and  Vict,  are  so  incorporated,  that  the 
new  penalty  provided  by  the  latter  act  can  be  recovered  before  justices  under  sect.  77 
of  the  former. 
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sect.  31  they  were  authonsed  to  purchase  a  certain  canal,  called  the  Royal  canal,  for 
connecting  ibe  Litley  and  Shannon  by  way  of  xVthlone,  and  to  woik  the  same  By 
the  same  act,  the  Companies  Clauses'  Consolidated  Act  (8  Vict.  c.  16)  was  to  be  incor- 
porated with  and  form  part  of  it;  and  by  sect.  8  of  the  special  act  it  was  provided, 
that  every  one  who  should  have  subscribed  to  the  undertaking,  or  should  be  otherwise 
entitled  to  a  share,  and  whose  name  should  be  entered  on  the  register,  should  be 
a  shareholder.  The  .52nd  section  of  the  special  act  empowered  the  company  to  make 
calls  "  upon  the  respective  shareholders ; "  aud  by  s.  .59,  if  such  calls  were  not  paid 
they  might  sell  the  defaulters'  shares.  The  calls  for  which  the  defendant  was  sued 
were  made  after  the  date  at  which  he  sold  his  scrip  certificates  for  shares.  The  defen- 
dant's name  wjis  inserted  bj'  the  company  on  the  register  of  shareholders  without  his 
consent  or  communication  with  him.  Upon  this  evidence  it  was  contended  for  the 
defendant,  that  he  was  not  liable  to  the  plaintiffs  for  calls,  on  two  grounds ;  first,  that 
he  was  not  a  shareholder  ;  secondly,  that  his  subscription  was  to  an  undertaking  of  a 
different  kind  from  that  for  which  the  act  was  eventuall}'  passed.  Rolfe,  B.,  directed 
a  verdict  for  the  plaintiff,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

[806]  Martin  now  moved  according  to  the  leave  reserved.  First,  this  defendant 
executed  the  subscribers'  agreement,  but  is  not  a  shareholder  within  sect.  52  of  the 
special  act.  By  sect.  59  of  that  act,  the  remedy  for  default  to  pay  calls  is  by  sale  of 
the  shares.  Now,  by  sect.  22  of  the  Companies  Clauses  Consolidation  Act,  8  Vict.  c.  16, 
the  company  was  empowered  to  make  calls  on  shareholders,  who  are  to  pay  them 
accordingly  ;  thus  making  a  distinction  from  the  preceding  section  21,  which  provided 
that  subscribers  must  pay  the  money  subscribed.  Therefore,  after  sale  of  the  scrip 
certificates  on  the  28th  October,  18-14,  the  defendant  had  ceased  to  be  a  "shareholder" 
liable  to  future  calls.  That  liability,  under  the  acts,  then  shifted  to  the  vendee.  If  he 
does  not  pay,  the  company,  by  the  special  act,  may  sell  the  shares.  Parliament  must 
be  taken  to  have  known  that  scrip  certificates  had  been  issued  for  the  purpose  of 
transfer,  and  had  been  transferred  accordingly  before  the  act  passed.  In  The  London 
Grand  Jundi'.n  Railway  Company  v.  Freeman  (2  M.  &  Gr.  606  ;  2  Scott,  N.  K.  705,  S.  C. 
See  1  Q.  B.  256,  271)  that  principle  is  assumed  by  the  Court.  In  that  case,  nine 
months  after  the  date  of  the  scrip  certificates  for  shares,  they  weie  brought  in  to  the 
company's  office  by  the  defendant,  indorsed  with  his  name  and  address,  and  there 
exchanged  for  receipts.  These  scrip  ceitificates  were  then  immediately  entered  on  the 
register,  the  entry  describing  the  defendant  as  the  proprietor  of  shares. 

A  sealed  ticket  wii.s  made  out  according  to  the  entry.  The  defendant  never  called  for 
the  shares.  One  White  was  the  original  proprietor  of  the  scrip;  his  address  wiis 
known  at  the  company's  office ;  no  call  was  made  on  him,  and  no  act  of  transfer  by 
him  to  the  defendant  appeared.  The  Court,  notwithstanding,  held  the  defendant 
liable  to  pay  calls  in  respect  of  the  shares,  he  being  the  existing  holder  of  the  scrip, 
according  to  the  register,  and  as  such  entitled  to  the  shares.  [Parke,  B.  in  this  case 
the  company  had  a  right  [807]  to  register  the  original  subscriber.  All  that  the 
purchaser  took  by  the  sale  to  him  of  the  scrip  certificates  for  shares  was  an  equitable 
right  to  have  his  name  entered  on  the  register  as  a  shareholder.  If  he  so  registers 
his  name,  then  he  is  the  shareholder,  and  the  liability  of  the  original  shareholder 
ceases,  but  till  he  does  so  it  continues.  That  is  perfectly  consistent  with  the  c  ise 
cited.  We  cannot  grant  a  rule  on  this  point.]  Next,  the  defendant  subscribed  to 
an  undertiiking  entirely  dilt'crent  from  that  for  which  the  act  on  which  the  plaintiffs 
rely  was  afterwards  obtained.  That  undertaking  to  which  the  defendant  subscribed 
was  for  making  a  railway  from  Dublin,  via  MuUingar,  a  petty  place,  to  Athlone,  an 
important  centre  of  traffic ;  so  that  a  scheme  for  making  a  railway  to  stop  short  at 
MuUingar  was  of  an  entirely  different  nature.  Nor  did  he  contemplate  the  buying 
or  working  a  canal  to  Athlone.  [Rolfe,  B.  Suppose  a  railway  company  to  vary  its 
intended  course,  by  going  round  side  B.  of  a  field  instead  of  side  A.  of  it,  as  originally 
intended — can  that  entitle  a  subscriber  to  throw  up  his  contract  J]  So  slight  a 
deviation  is  not  a  sufficient  test  by  which  to  try  that  wiiich  is  here  in  question. 
Suppose  the  legislature,  instead  of  limiting  the  railway  line  to  Mullingai-,  had 
extended  it  to  Belfast,  could  the  defendant  have  been  bound  b}'  his  subscription? 
Pollock,  C.  B.  The  legislature  accedes  to  a  bona  fide  application  for  powers  to  carry 
certiiin  purposes  into  efiect,  but  adds,  you  must  also  do  so  and  so  ;  is  not  that  part  of 
the  terms  on  which  the  act  is  obtiiined  from  them  !  Can  it  be  said  that  the  under- 
taking here  authorised  by  them  is  entirely  different  from  that  to  effect  which  the 

Ex.  Div.  IX.— 45* 
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defendant  had  before  subscribed  ?  Had  the  company  obtained  an  act  for  improve- 
ments near  London,  or  out  of  Ireland,  that  would  have  been  a  different  undertaking.] 
The  subscribers  could  not  interfere.  [Parke,  B.  They  might  have  been  heard  in  the 
Parliamentary  committee.  Piatt,  B.  Do  you  tell  us  who  are  the  subscribers  to  the 
undertaking  contemplated  by  the  act  ?]  There  are  [808]  no  such  subscribers  ;  for 
sect.  21  of  the  Companies  Clauses'  Consolidation  Act,  8  Vict.  c.  16,  which  makes  sub- 
scribers to  the  undertaking  liable,  cannot  extend  to  make  them  responsible  for  the 
undertaking  set  out  in  the  subscribers'  contract,  for  no  means  for  carrying  that  con- 
tract out  are  provided  by  the  act. 

Pollock,  C.  B.  The  question  here  is  one  of  identity  ;  viz.,  whether  the  under- 
taking subscribed  by  the  parties  who  originally  contemplated  it  is  identical  with  that 
afterwards  sanctioned  by  the  legislature.  As  the  original  undertaking  can  in  this 
case  be  easily  identified  with  that  afterwards  embodied  in  the  act  of  Parliament,  we 
need  not  go  so  far  as  to  say  that  the  subscribers  would  be  bound  by  an  application 
to  Parliament  by  their  directors  for  any  other  undertaking. 

Parke,  B.  The  only  question  here  is,  whether  the  defendant  subscribed  to  the 
undertaking  sued  on.  Now  he  clearly  is  such  subscriber.  That  is  all  on  which  we 
need  decide.  Besides,  under  the  general  discretion  to  apply  to  Parliament,  given  by 
the  subscribers  to  the  original  undertaking  to  their  directors,  the  subscribers  must 
take  what  Parliament  will  give,  and  are  bound  by  it  accordingly  if  the  act  pass. 
Even  if,  on  application  of  the  directors,  Parliament  by  its  act  sanctions  another  under- 
taking, I  should  have  a  strong  opinion  that  the  original  subscribers  would  be  bound 
by  it.  Can  it  be  said  that  the  power  to  buy  the  canal  may  not  be  valuable  for  the 
purpose  of  bringing  traffic  to  the  railway  1 

RoLFE,  B.  The  railway  originally  intended  is  identified  as  far  as  Mullingar. 
Probably  there  was  no  capital  to  carry  it  furthei'. 

Platt,  B.,  concurred. 

Rule  refused. 

[809]  Griffith.s,  one,  &c.  v.  Hughes.  April  16,  If^il. — A  judge's  order  made 
under  6  &  7  Vict.  e.  73,  s.  43,  after  taxation  of  an  attorney's  bill,  ordering 
judgment  to  be  entered  up  for  the  amount  found  by  the  Master's  allocatur,  has 
the  same  efl'ect  as  a  rule  of  court  made  for  payment  of  money  under  1  &  2  Viet, 
c.  110,  s.  18.  Accordingly,  if,  after  such  an  order,  an  action  is  brought  for  the 
amount  of  the  taxed  costs,  the  costs  of  the  writ,  &c.  will  be  disallowed. 

[S.  C.  4  D.  &  L.  719  :  16  L.  J.  Ex.  255  ■  11  Jur.  313.] 

The  plaintiff  was  an  attorney,  and  his  bill  had  been  delivered  to  the  defendant, 
and  afterwards  taxed.  The  Master's  allocatur  was  given  for  231.  9s.  4d.  By  6  & 
7  Vict.  c.  73,  s.  43,  it  is  enacted  that,  upon  the  taxation  and  settlement  of  any 
such  bill,  the  certificate  of  the  officer  by  whom  such  bill  shall  be  taxed  shall  (unless 
set  aside  or  altered  Ijy  order,  decree,  or  rule  of  court)  be  final  and  conclusive  as  to 
the  amount  thereof,  and  payment  of  the  amount  certified  to  be  due  and  directed  to 
be  paid  may  be  enforced  according  to  the  course  of  the  court  in  which  such  reference 
shall  be  made ;  and  in  case  such  reference  shall  be  made  in  any  court  of  common  law, 
it  shall  be  lawful  for  such  court  or  any  judge  thereof  to  order  judgment  to  be 
entered  up  for  such  amount,  with  costs,  unless  the  retainer  shall  be  disputed,  or  to 
make  such  order  thereon  as  such  court  or  judge  shall  deem  proper.  The  plaintitt' 
accordingly  obtained  a  judge's  order,  authorising  him  to  sign  final  judgment  for  the 
amount  of  costs  thus  taxed.  He  then  issued  a  writ  against  the  defendant  for  the 
amount,  filed  a  declaration,  and  entered  an  appearance  for  the  defendant,  before 
entering  up  judgment  under  the  judge's  order.  The  Master  disallowed  the  costs  of 
the  writ,  declaration,  and  appearance. 

Atherton  moved  for  a  review  of  this  last  taxation.  The  question  is,  whether, 
under  the  terms  of  the  above  enactment,  an  attorney  who  has  obtained  a  judge's 
order  to  sign  final  judgment  in  an  action  for  his  taxed  costs,  can  do  so  without  foiuid- 
iug  such  judgment  on  a  writ,  declaration,  and  appearance,  as  ])relirainary  steps 
necessary  to  that  proceeding.     The  practice  is  not  settled. 

Pollock,  C.  B.  The  words  of  the  act  shew  that  the  [810]  judge's  order  is  to 
operate  as  a  judgment ;  so  there  can  be  no  rule.     This  apparatus  was  unnecessary. 
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Parke,  B.  The  judge's  order  is  to  have  the  eft'ect  of  putting  the  Master's 
allocatur  on  the  footing  of  a  rule  of  court  for  the  pa3'ment  of  money  under  1  &  2  Vict, 
c.  110,  s.  IS.     Then  there  was  uo  occasion  for  these  proceedings. 

RoLFE,  B.,  and  Pl.\tt,  B.,  concurred. 

Kule  refused. 

Shaw  and  Otheks  v.  Ro\vi^EY  and  Another.  May  4,  1847. — Assumpsit  for 
the  price  of  shares  in  a  railway  company.  The  declaration  averred,  that  the 
plaintifi's  were  ready  and  willing  to  transfer  the  shares.  Plea,  that  plaintiils 
were  not  ready  and  willing  to  do  so.  On  the  15th  October,  1845,  defendants 
bought  from  plaintiff's,  in  the  Manchester  share  market,  100  railwaj'  shares,  to 
be  paid  for  on  31st  October.  On  the  14lh  of  October  a  call  had  been  made  on 
the  shares.  By  the  custom  of  that  market  the  deed  of  transfer  was  to  be  pre- 
pared by  the  vendor.  On  1st  November  plaintiffs  applied  to  defendants  for  a 
name  to  be  inserted  in  the  deed  as  buyer.  No  name  was  furnished,  and  defen- 
dants afterwards  refused  to  accept  the  shares  when  tendered  to  them.  Plaintiff's 
had  not  paid  the  calls  on  the  shares.  By  8  Vict.  c.  16,  s.  16,  no  shareholder  can 
transfer  his  share  till  he  has  paid  all  calls  due  on  it : — Held,  that  plaintiff's  were 
entitled  to  recover  the  price  of  the  shares,  for  they  were  in  a  condition  to  make 
a  transfer  of  them,  by  paying  the  calls  on  or  before  31st  October,  had  the  defen- 
dants furnished  them  with  a  name  of  the  transferee. — Per  Parke,  H.,  a  circular 
letter  sent  to  every  shareholder  in  a  railway  company,  informing  him  that  the 
directors  had  resolved  on  making  a  call,  constitutes  the  call. 

[S.  C.  16  L.  J.  Ex.  180;  11  Jur.  910.] 

Assumpsit.  The  declaration  stated,  that,  after  the  pas.sing  of  a  certain  act  of 
Parliament,  for  making  a  railway  from  Oxford  to  Worcester  and  Wolverhampton, 
the  plaintiff's  agreed  to  sell  to  the  defendants,  and  the  defendants  agreed  to  buy  of 
the  plaintiff's,  100  shares  in  the  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company  at  £16  per  share,  and  that  the  plaintiff's  were  ready  and  willing  to  transfer 
the  said  shares  to  the  defendants,  yet  the  defendants  would  not  accept  the  said 
shares  or  pay  for  the  same.  Pleas  :  1,  non-assumpsit ;  2,  that  the  plaintifi's  were 
not  ready  or  willing  to  transfer  the  said  shares. 

The  cause  was  tried  before  Wightman,  J.,  at  the  Yorkshire  Summer  Assizes  in 
1846,  when  the  following  facts  were  proved  : — On  the  14th  October,  1845,  the  defen- 
dants [811]  ordered  a  Mr.  Dyson,  a  sharebroker  at  Leeds  to  buy  for  them  a  100  shares 
in  the  Oxford,  Worcester,  and  Wolveihampton  Railway  Company.  On  the  15th  the 
shares  were  bought  at  Manchester  by  a  broker  of  that  place,  from  the  plaintiff's,  at 
£16  each, (a)  to  bo  paid  for  on  the  31st,  the  settling  day  for  railway  shares.  By  the 
custom  of  the  Manchester  share  market,  the  deed  of  transfer  of  the  shares,  requisite 
under  8  \'ict.  c.  16,  s.  14,  was  to  be  prepared  by  the  sollei-;  and  on  the  1st  November 
the  Manchester  broker  applied  by  letter  to  Dyson  for  the  name  of  the  buyer.  Dyson 
sent  the  letter  to  the  defendants,  who  on  the  7th  November  refused  to  give  the  name 
of  a  buyer,  or  take  the  shares.  They  had  fallen  much  in  value  in  the  interval.  On 
the  15th  November  a  formal  tender  of  the  shares  was  made  to  the  defendants  on  the 
plaintiff's'  behalf,  but  the  defendants  refused  to  take  them.  '1  he  defendants  restetl  their 
ubjectiun  to  take  the  shares  on  the  following  grounds: — On  the  14th  October,  the 
day  of  the  order  I<y  the  defendants  of  the  shares,  a  resolution  passed  at  a  board  of 
directors  of  the  railway  company,  for  making  a  call  of  101.  a  share,  payal)le  on  or 
before  the  10th  November,  and  on  the  same  day  notice  of  it  was  given  by  letter  to 
each  sharchokkr,  but  the  plaintiff's  did  not  pay  the  calls  due  on  the  shares  in  question. 
The  Companies  Clauses  Consolidation  Act,  8  Vict.  c.  16,  enacts,  by  sect.  16,  that  no 
shareholder  shall  be  entitled  to  transfer  any  shares  after  any  call  shall  have  been  made 
in  respect  thcieof,  until  he  shall  have  paid  such  call,  nor  until  he  shall  have  paid  all 
calls  for  the  time  being  due  on  every  share  held  by  him.  Upon  this  enactment,  it 
was  contended  that  the  plaintiff's  had  not  enabled  themselves  to  transfer  the  shares,  so 
that  the  defendants  were  entitled  to  a  verdict  on  the  second  issue.  Wightman,  J., 
acceded  to   this  view,  and   directed  [812]   the   jury  accordingly.     Verdict   for  the 

(«)  Consisting  of  21.  10s.  paid,  and  131.  10s.  premium. 
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defendants  on  the  second  issue,  and  for  the  plaintiffs  on  the  first,  with  leave  to  them 
to  move  to  enter  a  verdict  for  7501.  on  the  other  issue. 

In  Michaelmas  Term,  1846,  Martin  obtained  a  rule  accordingly,  on  the  ground  that 
the  defendants,  as  vendees,  were  bound  to  have  paid  the  call. 

Knowles,  Baines,  and  Farrer  shewed  cause  in  the  present  term  (April  29).  The 
defendants  are  entitled  to  retain  the  verdict ;  for  the  averment  that  the  plaintiffs 
were  "  ready  and  willing  "  to  transfer  the  shares  is  not  satisfied,  unless  they,  on  the 
31st  October,  were  ready  and  able  so  to  transfer  as  to  vest  the  property  legally  in  the 
vendees :  HibhkvMte  v.  M'Morine  (6  M.  &  W.  200  ;  see  9  M.  &  W.  820).  As  there 
was  evidence  in  this  case  of  the  custom  of  the  Manchester  share  market,  for  the  seller 
to  prepare  the  conveyance  to  the  buyer,  Stephens  v.  De  Medina  (i  Q.  B.  422)  does  not 
apply.  [Parke,  B.  No  doubt  readiness  to  convey  would  include  capacity  to  do  so.] 
So  that,  as  on  the  31st  October  the  plaintiffs  had  not  paid  the  call  made  on  the  15th, 
they  were  not  in  a  position  to  transfer  the  shares  to  the  defendants  under  8  Vict. 
c.  16,  s.  16.  It  will  be  contended  that  no  call  existed  on  the  31st  October,  the  day 
when  the  shares  ought  to  have  been  transferred,  nor  was  in  fact  made  till  the  day  on 
which  it  was  payable,  viz.  the  10th  November.  [Parke,  B.  Can  the  call  be  taken  to 
be  made  till  notice  of  it  is  given  to  the  shareholders  ?]  This  question,  at  what  point 
of  time  the  call  may  be  said  to  be  made,  i.e.  completed,  is  not  decided,  though  it 
arose  incidentally  in  t<heffield  and  Manchester  Uaihvay  Company  v.  Jl'oodtock  (7  M  &  W. 
574),  and  The  Ghxat  North  of  England  Baihcay  Company  v.  Biddulph  (7  M.  &  W.  242). 
But  the  case  of  Aylesbury  Railway  Company  v.  Thompson  (10  Law  J.,  N.  S.,  Q.  B.,  124 ; 
2  Railway  Cases,  688)  shews  that  the  persons  appearing  on  the  com-[813]-pany's 
books  to  be  proprietors  of  the  shares  at  the  time  the  calls  were  resolved  on,  are  liable 
to  pay  them  to  the  company ;  nor  is  that  decision  overruled  in  Aylesbury  Railway 
Company  v.  Mount  (4  M.  &  Gr.  651  ;  5  Scott,  127  ;  8  Scott,  (in  error)  586).  [Parke,  B. 
The  bu3'eis  would  not  give  the  sellers  a  name  to  be  inserted  as  buyer  in  the  necessary 
deed  of  transfer.  Then  were  the  plaintifi's  bound  to  tender  such  transfer  to  the 
defendants?]  Had  the  defendants  paid  the  calls,  the  company  could  only  have 
treated  them  as  agents  for  the  plaintiffs,  the  sellers.  'Ihe  resolution  of  the  directors, 
on  the  14th  October,  to  make  the  call,  is  the  call.  [Rolfe,  B.  We  decided  the  other 
way  in  Nuicry  and  Inniskillen  Company  v.  Edmunds  and  Harris\{h)'\  At  all  e\'ents,  the 
call  was  in  this  case  completely  made  when  the  notice  of  it  was  given  to  each 
shareholder,  which  was  done  on  the  same  day  on  which  the  resolution  passed. 

Martin  and  Cleasby,  contr<\.  This  question  has  never  arisen  between  vendor  and 
vendee  of  shares.  No  advertisement  in  a  newspaper  that  a  call  had  been  made  would 
constitute  the  call,  or  be  more  than  notice  of  it.  However,  it  may  in  this  case  be 
conceded  that  a  call  had  been  resolved  on  by  the  directors,  and  a  notice  of  that 
resolution  had  been  sent  round  to  each  individual  shareholder.  [Parke,  B.  That  fact 
made  up  the  call  in  this  case  ;  so  it  was  made  before  the  defendant  was  bound  to  fulfil 
his  contract,  and  before  the  settling  day  had  arrived.]  The  true  question  remains, 
viz.  whether  the  plaintiffs  had  omitted  anything  which  by  this  contract  they  ought  to 
perform.  Now  it  is  submitted,  that  by  that  contract  the  defendants  were  bound  to 
pay  the  calls,  and  the  plaintiffs  were  ready  and  willing  to  transfer  the  shares  as  soon 
as  by  that  payment  they  were  placed  in  a  condition  to  do  so.  The  plaintiffs  had 
capacity  [814]  to  do  all  which  by  law  they  were  bound  to  do  towards  the  transfer  of 
the  shares  :  Humble  v.  Langston  (7  M.  &  W.  517).  The  vendor  cannot  himself  transfer, 
he  can  only  execute  the  deed.  [Parke,  B.  No  name  of  the  person  to  whom  the  shai'es 
were  to  be  transferred  was  given  within  the  time  at  which  the  plaintifi's  were  bound 
to  be  ready  to  transfer,  viz.  by  the  31st  October.]  First,  the  decision  in  Tlie  Aylesbury 
Railway  Company  v.  Thmnpso7i  does  not  apply  ;  for  in  that  case  there  was  an  expi-ess 
enactment  that  the  vendor  was  to  remain  liable  to  the  calls,  nor  had  any  memorial 
been  registered  according  to  the  particular  act.  Next,  8  Vict.  c.  16,  s.  16,  clearly 
explains  the  case.  That  enactment  was  intended  merely  for  the  benefit  of  the  com- 
pany, to  prevent  disputes  whether  the  call  should  be  paid  by  the  vendor  or  vendee : 
and  sections  14  and  15  shew  that  it  is  not  the  mere  execution  of  the  deed  by  the 
vendor  that  constitutes  the  transfer.     [Parke,  B.     It  is  clear  that  the  deed  of  transfer 

(b)  Exch.,  22  and  23  April,  1847.  These  cases  were  not  finallj^  disposed  of  till 
the  sittings  after  Hilary  Term,  1848,  and  will  be  reported  in  the  Exchequer  Reports. 
[See  2  Ex.  119;  Railw.  Cas.  275.] 
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must  be  brought  in  an  executed  state  to  the  secretary,  and  sect.  16  does  not  say  that 
no  such  entry  of  the  memorial,  as  in  sects.  14  and  15  directed,  shall  be  made  in  the 
register  of  transfers,  but  that  no  shareholder  shall  be  entitled  to  transfer  any  share 
after  call  made  in  respect  thereof  till  he  has  paid  the  same,  ^^'e  must  abide  by  the 
grammatical  construction,  unless  it  is  shewn  to  be  unreasonable.  The  question  is, 
what  implied  addition  do  the  plaintiffs  seek  to  make  to  this  contract  ?  Their  argument 
is,  that  no  more  is  required  by  the  act  than  that  all  calls  should  be  paid  before  the 
transfer  is  registered,  and  all  the  party  transferring  has  to  do  is  to  tender  the  con- 
veyance as  soon  as  he  is  enabled  to  insert  the  person  to  whom  the  transfer  is  to  be 
made,  by  getting  his  name  from  his  broker.  Flatt,  B.  The  plaintiflFs  might  have 
stipulated  for  the  price  and  the  call  to  be  paid.]  The  defendants'  contract  means,  that 
they  will  pay  for  all  liabilities  accruing  on  these  shares.  The  plaintiffs  say,  that 
as  the  defendants  [815]  have  not  paid  the  identical  £5,  they  were  bound  to  pay  to 
the  company,  they  have  not  performed  the  contract.  The  plaintifl's'  averment  of 
readiness  to'transfer  means  that  they  were  ready  to  do  their  duty  in  transferring  to 
the  defendants.  It  was  admitted  by  the  defendants  that  they  were  to  pay  the  calls 
first  or  last  Then  were  they  to  come  from  the  plaintiffs'  pocket  in  the  first  instance? 
[Pollock,  C.  B  The  16th  section  says,  that  no  shareholder  shall  transfer  any  share 
till  he  shall  have  paid  all  calls  ;  but  you  say  that  by  this  contract  it  was  the  duty  of 
the  defendants,  as  vendees,  to  go  to  the  company,  pay  the  calls,  and  then  demand  a 
transfer  by  the  plaintifl's.  But  can  it  be  said  that  the  vendee  is  bound  to  pay  the  calls, 
so  as  to  make  a  title,  without  acquiring  such  a  lien  on  the  shares  as  would  prevent  the 
vendor  from  selling  to  some  one  else,  and  leaving  the  original  vendees  to  their  mere 
light  of  action  ?J  Sooner  or  later  the  vendee  is  to  pay  the  will ;  and  if,  as  is  argued 
for  the  plaintifl's,  the  defendants  contracted  to  buy  the  shares  at  a  certain  price, 
together  with  all  further  liabilities,  that  would  bind  them  to  p.iy  the  calls  at  the  office. 
[Parke,  B.  If  payment  of  the  call  is  a  condition  precedent  to  the  transfer,  then  any 
transfer  in  fact  without  it  would  have  no  operation.  Who  is  to  advance  the  calls  in 
the  first  instance  ]  The  vendor  is  to  be  ready  with  the  deed  of  transfer,  and  may 
deliver  it  as  an  escrow.  The  question  is,  whether  it  is  not  sufficient  for  the  vendor  to 
be  ready  to  convey  the  shares  as  soon  as  the  buyer  has  cleared  the  way  for  him  to  do 
so  by  pa\'ing  the  calls.  The  plaintiffs  say  that  the  transfer  of  a  share,  in  sect.  16, 
means  transfer  of  the  actual  property.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  We  are  of  opinion  that  the  rule  should  be  made  absolute  to  enter 
the  verdict  for  the  plaintifl's.  It  [816]  appears  to  us  that  they  were  perfectly  ready 
to  do  all  that  they  could  be  required  to  do,  or  could  do  at  the  time  that  they  ;i.sked 
for  the  name  of  the  purchaser,  viz.  on  the  1st  November,  1845.  The}'  were  then  as 
reafly  to  perform  what  they  had  contracted  for  as  they  could  be.  It  was  not  necessary 
that  they  should  be  in  an  actual  situation  to  perform  their  contract,  if  they  were  able 
at  the  proper  time  to  place  themselves  in  that  situation.  Take  a  familiar  instance  : — 
If  a  man,  having  goods  in  bond,  contracts  to  sell  them,  it  is  very  clear  that,  if  they 
are  to  be  delivered  in  this  country,  he  cannot  sc  deliver  tbem  till  he  has  paid  the 
duty  ;  but  if  the  buj'er  of  the  goods  refuses  to  perform  the  contract,  and  therefore  the 
seller  never  pays  the  duty,  but  enters  the  goods  for  exportation,  perhaps  on  account  of 
having  missed  that  opportunity  of  sale,  it  could  not  be  said  that  he  had  no  right  to 
sue  the  vendee  for  that  breach  of  contract,  merely  because  he  never  was  in  the  actual 
condition  to  deliver  the  goods,  for  he  had  it  always  in  his  power  to  place  himself  in 
that  condition  by  paying  the  duty.  So  in  this  case,  the  plaintiffs  had  it  in  their  power 
at  any  time,  by  paying  the  call,  to  transfer  the  shares.  They  asked  for  the  name  of 
the  transferee  before  the  day  fi.xed  for  payment  for  the  shares,  and  at  that  time  were  in  a 
condition,  by  paying  the  call,  to  make  an  actual  and  binding  transfer.  It  appears  to 
us,  therefore,  that  the  defendants  cannot  now  set  up  the  mere  impediment  that  arises 
out  of  the  non-payment  of  the  call,  for  it  is  agreed  on  ail  hands  tha^  it  was  ultimately 
to  be  paid  b}'  the  defendants.     The  verdict  must  be  entered  for  the  plaintifl's. 

Kule  absolut*. 
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[817]  Weeks  v.  Arc4ENT.  May  6,  1847.— By  5  &  6  Vict.  c.  22,  s.  40,  the  general 
issue  may  be  pleaded,  and  that  act  and  the  special  matter  given  in  evidence,  in 
defence  of  an  action  on  a  security  given  by  a  bankrupt  with  intent  to  persuade  a 
creditor  to  forbear  opposing  or  consent  to  the  allowance  of  his  certificate  : — Held, 
that  the  general  issue,  non  assumpsit  (by  statute),  may  be  pleaded  under  this 
enactment  in  an  action  on  a  bill  or  note,  notwithstanding  Reg.  Gen.,  Hil.,  4  Will.  4, 
Pleadings  in  Assumpsit. — Where  an  act  is  done  in  pursuance  of  a  bargain  between 
two  parties,  and  in  presence  of  the  attornies  for  each  of  them,  the  communicatiou 
by  one  party  to  his  attorney  relating  to  that  act,  is  not  privileged,  so  as  to 
prevent  the  attorney  from  giving  evidence  of  it. 

[S.  C.  16  L.  J.  Ex.  209 ;    11  Jur.  .52.5.] 

Assumpsit  on  a  promissory  note,  by  the  first  indorsee  against  the  maker.  The  note 
was  for  £120,  bearing  date  12th  February,  1845,  payable  to  Clark  or  order  at  12 
months'  date,  and  indoised  by  him  to  the  plaintiff.  Plea,  non  assumpsit  (by  statute). 
This  plea  was  founded  on  the  stat.  5  &  6  Vict.  c.  1 22,  s.  40,  which  enacts,  that  any 
contract  or  security  made  or  given  by  any  bankrupt  or  other  person  unto  or  in  trust 
for  any  creditor,  or  for  securing  the  payment  of  any  money  due  by  such  bankrupt  at 
his  bankruptcy,  as  a  consideration  or  with  intent  to  persuade  such  creditor  to  forbear 
opposing,  or  to  consent  to  the  allowance  or  confirmation  of  such  certificate,  shall  be 
void,  and  the  money  thereby  secured  or  agreed  to  be  paid  shall  not  be  recoverable, 
and  the  party  sued  on  such  contract  or  security  may  plead  the  general  issue,  and  give 
this  act  and  the  special  matter  in  evidence.  The  cause  was  tried  before  Pollock,  C.  B., 
at  the  Middlesex  sittings  after  last  Hilary  Term.  The  defendant,  Argent,  was  shewn 
to  have  become  bankrupt  in  November  1844.  On  that  occasion,  Clark,  a  creditor  of 
bis  on  a  bill,  consulted  Vallanee,  his  attorney,  as  to  the  measures  advisable  for  obtain- 
ing payment.  Vallanee  advised  him  to  get  the  note  now  sued  on  from  the  defendant. 
Accordingly,  afterwards,  the  defendant,  in  the  presence  of  his  own  attorney,  as  well 
as  of  Clark  and  his  attorney  Vallanee,  signed  the  note  now  sued  on,  and  received  the 
bill  from  Clark.  The  defendant  obtained  his  certificate  on  the  12th  March,  1845. 
In  order  to  establish  the  defence  under  the  above  enactment,  the  counsel  for  the 
defendant  called  Vallanee,  the  attorney  for  the  payee,  Clark.  Vallanee  objected  to 
give  evidence,  on  the  ground  that  his  knowledge  of  the  facts  relating  to  the  making 
the  note  had  been  obtained  in  his  character  as  an  attorney,  and  was  therefore  con- 
fidential. Pollock,  C.  B.,  having  overruled  the  objection,  it  vpas  contended  for  the 
[818]  plaintiff  that,  in  an  action  on  a  promissory  note,  the  plea  of  non  assumpsit  was 
bad  under  all  circumstances,  by  Reg.  Gen.,  Hil.,  4  Will.  4,  Pleadings  in  Assumpsit,  r.  2, 
so  that  Vallance's  evidence  was  not  admissible.  The  Chief  Baron,  however,  admitted 
the  evidence.  Vallanee  then  proved  that  the  note  was  given  by  the  defendant  to 
Clark,  in  consideration  of  his  withdrawing  all  opposition  to  the  defendant's  passing 
his  last  examination  and  obtaining  his  certificate.  The  plaintiff  had  a  verdict  for  the 
amount  of  the  note  and  interest,  leave  being  given  to  move  to  enter  a  verdict  for  the 
defendant. 

Montagu  Chambers  having  obtained  a  rule  accordingly, 

Humfrey  and  Eastwood  now  shewed  cause.  The  statute  5  &  6  Vict.  c.  122,  s.  40, 
never  was  intended  to  make  legal  that  plea  of  non  assumpsit  in  an  action  on  a  bill  or 
note,  which  had  been  prohibited  by  Reg.  Gen.  Hilary  Term,  4  Will.  4,  having  the  force 
of  a  statute  (3  &  4  Will.  4,  c.  42,  s.  1) :  DonaUUon  v.  Thoinpson.{h)  [Parke,  B  Sub- 
sequently to  the  new  rule,  the  statute  5  &  6  Vict,  authorised  the  pleading  of  the 
general  issue,  which  in  this  action  could  only  be  non  assumpsit.]  Secondly,  Vallanee 
became  acquainted  with  the  consideration  for  the  note  in  his  position  of  confidential 
adviser  to  the  payee,  Clark,  and  therefore  was  not  compellable  to  give  evidence  on 
that  subject :  Doe  d.  Strode  v.  Saalmi  (2  Ad.  &  E.  171).  This  principle  holds  even  in 
criminal  cases :  Reg.  v.  Smith.{d)     [Piatt,  B.     In  Beg.  v.  Smith,  the  possession  by  the 

{li)  6  M.  ife  W.  316.  But,  semble,  this  objection  could  only  have  been  raised  on 
special  demurrer.     Hay  v.  Fisher,  2  M.  &  W.  722. 

(d.)  Cor.  Holroyd,  J.,  Derby  Summer  Ass.  1822,  reported  1  Phillipp's  Evid.  171, 
9th  edit.  See  Reg.  v.  Jones  or  Haivard,  1  Denison,  C.  C.  R.  166;  2  C.  &  Kir.  234, 
semb.  contr^. 


16M.&W.  819.  WEEKS    l\    ARGENT  1423 

attorney  of  the  note  alle£;ed  to  be  foro;efl  l\v  [819]  liis  client  w;is  the  client's  possession. 
Parke,  B.  Xor  did  the  proseentor  ofier  secondary  evidence  of  its  contents.  MarMon 
V.  J/oiviics  (1  Ad.  &  El.  31)  shews,  that,  if  a  jndgc  admits,  thoni,'!)  improperly,  evidence 
of  a  professional  adviser  of  a  straiiger  to  the  suit,  tlie  party  to  the  suit  cannot  avail 
himself  of  the  objection.]  It  need  not  be  here  contended  that  secondai-y  evidence 
conld  not  have  been  given,  for  the  evidence  admitted  was  of  the  witness  who  himself 
negotiated  the  matter.  [Parke,  B.  The  ([uestion  is,  whether  he  obtained  the  informa- 
tion in  his  character  as  an  attorney,  for  he  may  have  been  consulted  on  matter  not 
within  his  province  as  such,  and  would  not  then  be  privileged.  Kolfe,  B.  Suppose 
a  man  produces  a  forged  deed  to  his  attorney,  and  asks  him  to  borrow  money  on  it?  (/') 
Pollock,  C.  B.  Suppose  a  man,  being  an  attorney,  is  employed  merely  as  an  agent, 
or  with  another  who  could  do  the  thing  as  well  as  an  attorney — is  his  evidence 
inadmissible?]  The  (jnestion  is,  whether  Clark  consulted  Vallanee  because  he  was  an 
attorney,  and  in  order  to  get  his  advice  as  to  the  debt  due  from  Argent.  [Parke,  B. 
In  Grccnough  v.  Giish:ll,{r)  Lord  Brougham,  C,  reviewed  the  cases  on  this  subject,  and 
laid  down  the  rule  which  has  since  been  adhered  to.  Lord  Tenterden  had  entertained 
a  more  limited  view,  and  confined  the  privilege  to  information  imparted  by  the  client 
to  his  attorney,  either  in  the  course  of  an  action  then  existing,  or  with  a  view  to  it 
(ll'iUiaiiis  V.  Mundie,  Ky.  &  M.  .34).  But  this  communication  was  made  in  the  presence 
of  the  defendar.t  and  his  attorney  ;  then  how  could  it  be  confidential  ?]  What  took 
place  then  was  [820]  the  giving  of  the  bill  by  the  defendant,  in  consequence  of  the 
confidential  communication  to  Clark  by  his  attorney,  Vallanee.  [Piatt,  B.  Vallanee 
w.is  not  the  defendant's  agent,  so  that  nothing  said  or  done  at  the  time  the  note  was 
given  to  Clark  in  exchange  for  the  bill  was  confidential.  But  nothing  seems  to  have 
been  then  said  about  the  terms  of  the  arrangement.  Parke,  B.  Doe  v.  Seaion  does 
not  shew  that  a  bargain  made  with  an  opposite  attorney  in  the  presence  of  his 
client,  a  third  paitv,  or  vice  versa,  is  a  confidential  communication  within  the  rule 
of  evidence.]  In  Ikg.  v.  Smith,  the  note  alleged  to  be  forged  had  been  already 
produced  on  another  oeca.sion  before  the  trial,  viz.  before  a  magistrate  and  before  the 
judge,  yet  the  rule  that  it  was  a  confidential  communication  prevailed.  [Parke,  B. 
All  that  case  decides  is,  that  the  possession  of  the  attorney  for  the  prisoner  was  the 
pcssession  of  the  prisoner,  so  that  if  the  prisoner  did  not  suft'er  him  to  produce  it, 
secondary  evidence  of  it  would  have  been  admissible  for  the  purposes  of  criminal 
justice.] 

Pollock,  C.  B.  This  rule  must  be  absolute.  In  Crriffilh  v.  Davies  {a  B.  &  Adol. 
502.  See  'Turner  v.  BaiUon,  2  Esp.  G.  N.  P.  475),  it  was  held  that  a  person  who  had 
attended  as  attorney  for  the  defenclant,  on  an  occasion  when  he  proposed  a  compromise 
to  the  plaintitr,  might  be  called  to  prove  the  conversation  which  took  place  between 
them.  Patteson,  J.,  there  said,  he  did  not  see  wliy  the  attorney  should  have  been 
prevented  from  stilting  at  the  trial  what  his  client  had  already  communicated  to  the 
opposite  pai'ty,  the  disclosure  objected  to  being  of  something  which  had  already  been 
said  to  the  plaintift'.  That  learned  judge  there  said  he  could  not  understand  the 
decision  in  lliunxford  v.  (hiuniimr  (2  Cam]).  9).  Suppose  the  agreement  between  the 
parties  had  [821]  been  reduced  to  writing,  and  this  attorney  had  been  the  attesting 
witness,  without  the  document  being  left  with  him,  so  as  to  make  his  possession  that  of 
his  client — could  not  he  have  been  called  to  ])rove  the  document  I 

Parkk,  B.  a  mere  bargain  with  the  other  sifle,  in  the  presence  of  the  opposite 
attorney,  is  not  a  confidential  communication,  within  the  rule  of  evidence.  In  Ihitjin  v. 
iS'mt//t(Peake's  C.  N.  P.  108),  in  an  action  on  a  bond,  the  attorney  for  the  plaintiff  was 
admitted  by  I^ord  Kenyon  to  prove  that  it  was  given  for  a  usurious  consideration. 
That  Civse  was  decider!  long  before  the  rule  lespecting  privileged  communications  to  an 
attorney  received  the  extension  it  has  since  had. 

KoLFK,  B.,  concurred. 

Platt,  B.  Was  the  commuincation  made  by  Clark  only  to  Vallanee,  his 
attorney  1     No. 

{!,)  This  seems  to  allude  to  Beg.  v.  Farley,  1  Den.  C.  C.  K.  197 ;  2  C.  *  Kir.  ;^13 ; 
and  7i'e'/.  v.  Ilayward,  2  C.  &  Kir.  234  ;  S.  C.  nom.  Heg.  v.  Jcmc.-f  and  Olhers,  1  Den. 
C.  C.  K.  ICG  ;  also  Avm/s  case,  8  C.  Sc  P.  596. 

(c)  1  Mylne  &  Keen,  98.  See  cases  collected  in  1  Phil.  Plv.,  9th  ed.,  1()8,  n. 
Lord  Brougham  had  consulted  Tindal,  C.  J.,  Lord  Lyndhurst,  C.  B.,  and  Parke,  B. 
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Rule  absolute.(6) 

M.  Chambers  and  Charnock  were  to  have  supported  the  rule. 

[822]  Wakley  v.  Cooke  and  Another.  May  8,  1847.— Where  a  rule  nisi  obtained 
for  a  criminal  information  for  a  libel,  in  the  Queen's  Bench,  is  discharged  on 
shewing  cause,  the  applicant  may  bring  an  action  in  another  Court  for  the 
publication  of  the  same  libel. 

[S.  C.  4  D.  &  L.  702;  16  L.  J.  Ex.  22.5;  11  Jur.  .377.     See  further,  1849,  4  Ex.  511.] 

Case  for  libel.  The  plaintiff  was  a  coroner  of  the  county  of  Middlesex,  and  the 
defendants  were  proprietors  of  a  periodical  publication  called  the  Medical  Times.  The 
first  count  of  the  declaration  set  out  the  matter  alleged  to  be  a  libel,  which  had  been 
published  in  the  Medical  Times,  and  was  charged  to  be  a  libel  on  the  plaintiff  in 
his  capacity  of  coroner.  On  the  12th  Xovember,  1846,  the  plaintiff  had  obtained  a 
rule  nisi  for  a  criminal  information  against  the  defendants  in  the  Court  of  Queen's 
Bench,  for  publishing  this  libel.  That  rule  was  discharged  in  Hilary  Term,  1847, 
whereupon  this  action  was  commenced  on  the  18th  February,  and  the  declaration  was 
delivered  on  2Sth  April,  1847. 

Lush,  on  affidavit  of  these  facts,  had  obtained  a  rule  in  this  court  for  striking  out 
the  first  count  of  the  declaration  ;  against  which 

Bramwell  shewed  cause.  The  whole  question  is,  whether  the  fact  of  an  unsuccess- 
ful application  for  a  criminal  information  against  the  publishers  of  a  libel,  is  a  bar  to 
an  action  for  the  publication  of  the  same  libel. 

Pollock,  C.  B.     No. 

The  Court  then  called  on 

Lush  to  support  his  rule.  First,  the  case  of  Rex  v.  Sparrow  (2  T.  R.  198,  Hil.  1788) 
shews  that  a  party  who  applies  for  a  criminal  information  undertakes  by  so  doing  not 
to  adopt  any  other  remedy  for  the  cause  of  complaint  on  which  he  [823]  so  proceeds. 
In  that  case  Ashhurst,  J.,  said,  that  the  Court,  "after  considering  the  point  verv  fully, 
thought  it  proper  to  establish  it  as  a  general  rule  for  the  future,  that  where  a  person 
applies  for  an  information,  he  is  understood  to  waive  hi.s  right  to  bring  an  action,  unless 
the  Court,  on  hearing  the  whole  matter,  should  be  of  opinion  that  it  is  a  proper  subject 
to  be  tried  in  a  civil  action,  and  should  specifically  give  him  leave  to  do  so."  That 
case  has  been  acted  upon  in  many  instances  since  in  the  Queen's  Bench,  and  parties 
have  been  called  on  there  to  relinquish  actions  brought  after  applying  for  criminal 
informations.  [Pollock,  C.  B.  Then  an  attachment  might  be  applied  for  against  this 
plaintift  in  that  court.  Kolfe,  B.  That  is  the  remedy  if  the  plaintiff  is  in  contempt  in 
the  Queen's  Bench  on  account  of  any  breach  of  his  undertaking,  express  or  implied,  in 
that  court.]  Next,  it  was  a  breach  of  faith  to  bring  this  action,  and  this  Court  will 
stay  it  on  that  ground,  though  the  earlier  proceedings  were  in  another  tribunal.  In 
Cocker  v.  Tempest  (7  M.  &  W.  502),  Alderson,  B.,  said,  "The  power  of  each  court  over 
its  process  is  unlimited  ;  it  is  a  power  incident  to  all  courts,  inferior  as  well  as  superior. 
Were  it  not  so,  the  Court  would  be  obliged  to  sit  still  and  see  its  own  process  abused 
for  the  purpose  of  injustice.  The  power  must  be  used  equitably ;  but  if  it  be  made 
out  that  the  process  of  the  court  is  used  against  good  faith,  the  Court  ought  to  inter- 
fere to  prevent  it,  for  the  purpose  of  administering  justice."  Here  the  plaintiff  must 
be  taken  to  have  known  the  course  of  practice  in  the  Queen's  Bench,  and  by  applying 
for  a  criminal  information,  to  have  undertaken  that,  if  the  Court  will  exercise  their 
discretion  on  this  matter  as  put  by  him  in  a  criminal  form,  there  should  be  no  action. 

Pollock,  C.  B.  This  case  cannot  be  put  so  high  as  is  contended  fur  by  Mr.  Lush, 
viz.  that  every  man  is  taken  to  [824]  know  the  practice  of  the  Court  of  Queen's  Bench. 
Though  his  ignorance  of  the  law  of  the  land  will  not  avail  him,  it  is  common  to  relieve 
on  terms  from  the  consequence  of  ignorance  of  practice.  The  judges  of  the  Queen's 
Bench,  who  alone  possess  the  function  of  gianting  or  refusing  a  criminal  information, 
may  lay  down  a  rule  to  regulate  their  own  proceeding  in  that  matter,  but  I  do  not 
think  that  they  can,  by  an_v  such  rule,  bind  the  judges  of  another  court,  so  as  to 
prevent  their  entertaining  an  action  brought  in  the  ordinary  way. 

Parke,  B.     The  Court  of  Queen's  Bench  did  not  give  this  plaintiff  the  relief  he 

(h)  See  Share  v.  Bedford,  5  M.  &  Gr.  271,  Hil.  1843. 
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asked,  so  that  the  argument  in  support  of  the  rule  would  exclude  him  from  all  remedy, 
because  he  had  merely  applied  for  other  relief  elsewhere,  without  obtaining  it.  The 
defendant  cannot  put  this  case  higher  than  if  the  plaintifl'  had  entered  into  a  rule  in 
the  Court  of  Queen's  Bench  that  no  action  should  be  brought  in  any  other  court, 
except  by  their  sanction.  The  Court  of  Queen's  Cench  know  the  circumstances  under 
which  they  refused  the  information  :  we  are  asked  to  stay  the  action,  but  cannot  know 
that  the  action  is  not  rightly  founded.  Then  we  ought  not  to  interfere,  except  we 
see  that  the  action  has  been  brought  against  good  faith.  But  the  undertaking,  if  it  is 
one,  is  entered  into  with  the  court  of  Queen's  Bench,  by  tacit  assent  of  the  applicant 
for  the  criminal  information  at  the  time  of  so  applying.  That  Court  may  think  that 
the  bringing  an  action  in  this  court  is  a  contempt,  and  a  ground  for  granting  an 
attachment  there.  But  no  tacit  understanding  that  the  practice  of  that  court  shall  be 
complied  with  can  authorise  us  to  stay  proceedings  in  an  action  brought  in  this  court. 
I  thought  the  rule  laid  down  in  Bex  v.  Sparroiv  had  only  applied  in  cases  where  a 
criminal  infoi'niation  had  been  granted. 

liOLFE,  B.  The  Court  of  Queen's  Bench  is  supposed  to  have  laid  down  a  rule  of 
practice,  which  they,  knowing  the  [825]  circumstances,  would  be  competent  to  dispense 
with  in  the  particular  instance  ;  whereas,  if  the  rule  were  to  be  imperative  on  other 
tribunals  to  whom  the  facts  are  unknown,  the  strange  anomaly  would  arise,  that  the 
prohibition  to  bring  an  action  would  be  absolute  in  the  other  courts,  but  qualified  in 
the  Court  of  Queen's  Bench. 

Platt,  B.  Probably  all  that  was  intended  by  the  rule  laid  down  in  Rex  v. 
Sparrow  was  to  prevent  the  oppression  of  a  criminal  and  civil  proceeding  for  the  same 
cause  of  complaint,  by  enabling  the  Attorney-General  to  enter  a  nolle  prosequi,  if 
necessary. 

Rule  discharged  ;  the  costs  to  be  costs  in  the  cause. (a) 

MouNTFORD  r.  Harper.  (Before  Alderson,  B.,  sitting  alone.)  May  8,  1847.— The 
defendant  having  money  of  the  plaintiff  in  his  hands  drew  on  his  banker,  in 
favour  of  the  plaintiff"  a  cheque,  which  was  paid  to  the  plaintiff  at  the  bank  : — 
Held,  evidence  of  payment,  without  proof  that  the  plaintiff  had  received  the 
cheque  from  the  defendant. 

[S.  C.  16  L.  J.  Ex.  184.] 

Assumpsit  for  money  had  and  received  by  the  defendant  for  the  plaintiff's  use. 

Plea  (amongst  othei-s),  payment  before  action  brought. 

At  the  trial,  before  the  under-sheriff  of  Staffordshire,  the  following  facts  were 
proved.  The  plaititilf  was  the  tenant  of  Mrs.  Cunlitfe  Oiiley,  whose  steward  the 
defendant  was.  A  sum  of  money  having  been  paid  by  the  tirand  .'unction  [826] 
Kailway  Company  to  the  defendant,  to  be  handed  over  to  the  plaintitf,  in  respect  of 
damage  done  to  his  interest  as  tenant,  the  defendant  drew  a  cheque  n\)on  his  bankers 
for  £1.5,  in  favour  of  the  plaintitf,  which  the  latter  presented  for  payment  at  the 
bankers',  and  received  the  amount.  There  was  no  evidence  that  the  checpie  had  been 
given  by  the  defendant  to  the  plaintiff.  It  was  objected  on  behalf  of  the  plaintiff, 
that  there  was  not  suliicient  evidence  to  prove  the  plea  of  payment,  and  that  there 
should  be  .some  proof  to  coiniect  the  plaintiff  with  the  receipt  of  the  cherpie.  The 
under-sherilf  was  of  that  opinion,  and  directed  a  verdict  for  the  plaintiff  on  the  plea 
of  payment,  reserving  leave  for  the  defendant  to  move  to  enter  a  verdict  for  him. 

A  rule  nisi  having  been  obtained  accordingly, 

Bovill  shewed  cause.  The  direction  of  the  undcr-sherilf  was  correct.  The  mere 
payment  to  the  plaintilf  at  the  bank  of  a  cheiiue  drawn  by  the  defendant  in  favour 
of  the  plaintiir,  is  not  evidence  that  the  money  was  paid  by  the  defendant  to  the 
plaintitf.  Tlieic  ought  to  have  been  some  evidence  to  eoiniect  the  plaintitf  with  the 
receipt  of  the  cheque.  It  may  have  passed  through  the  hands  of  twenty  persons 
before  it  came  to  him.     In  Lloyd  v.  Sandilands  (Gow,  15),  it  was  held  that  the  mere 

(a)  Pollock,  C.  B.,  cited  Starkie  on  Slander,  which  states  (1st  ed.  599)  that,  in 
general,  the  applicant  for  a  criminal  information  must  waive  his  right  of  action  ;  and 
adds,  that  this  is  an  advantage  derived  by  the  defendant  from  this  mode  of  proceed- 
ing ;  for,  if  convicted  under  an  indictment,  the  prosecutor  might  still  sue  for  damages. 
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circumstance  of  a  cheque  being  made  payable  to  a  person  who  received  payment  of  it, 
was  not  evidence  that  the  banker  gave  it  to  him.  Dallas,  J.,  there  says—"  Although 
the  cheque  is  made  payable  to  the  defendant,  yet  it  might  have  been  given  to  a  third 
per.son,  and  through  that  third  person  might  have  got  into  the  hands  of  the  defendant. 
The  plaintiff'  and  the  defendant  are  not  liy  this  evidence  connected  with  the  cheque. 
This  is  not  proof  of  payment." 

Miller,  in  support  of  the  rule.  It  is  conceded  that  proof  [827]  of  the  delivery 
and  payment  of  a  cheque  to  a  party  is  not  sufficient  evidence  of  a  debt,  unless  it  be 
shewn  upon  what  consideration,  and  under  what  circumstances,  the  cheque  was  given  : 
Avherl  v.  IVabh  (4  Taunt.  293).  But  when  a  debt  has  been  proved  to  exist,  the 
cheque  is  evidence  of  payment.  In  Egg  v.  Barnett  (3  Esp.  196),  Lord  Kenyon  ruled 
that  a  cheque  drawn  by  the  defendant  on  his  bankers,  and  which  appeared  to  have 
been  leceived  by  the  plaintiff,  was  evidence  to  go  to  the  jury  of  the  fact  of  payment. 
In  Bom-ell  v.  Smith  (6  C.  iV;  P.  GO),  where  a  cheque  signed  by  B.  was  pi-oved  to  ha\'e 
passed  through  the  hands  of  A.,  Tindal,  C.  J.,  ruled  that  the  delivery  of  the  cheque 
was  prima  facie  evidence  of  payment.  So  here,  the  defendant  having  proved  that  the 
cheque  had  been  paid  to  the  plaintifi",  and  that  he  had  the  defendant's  money  in  his 
hands,  it  was  incumbent  on  the  plaintiff' to  shew  in  answer  that  the  cheque  had  not 
been  given  by  the  defendant  to  him,  but  to  another  person. 

Alderson,  B.  The  rule  must  be  absolute.  In  the  case  of  Lloijd  v.  Sandilands, 
where  Dallas,  C.  J.,  says,  that  "  the  fact  of  a  cheque  being  made  payable  to  the  defen- 
dant, and  the  defendant  having  received  payment  of  it,  is  not  proof  of  payment,"  the 
word  "payment"  is  incorrectly  used  for  "debt."  There  the  cheque  was  given  in 
evidence  for  the  purpose  of  enforcing  an  alleged  debt,  not  as  proof  of  payment.  That 
was  the  only  case  which  embarrassed  me  ;  all  the  other  authorities  are  clear. 

Rule  absolute. 

[828]  Eendel  and  Another  v.  Malleson.  (Before  Alderson,  B.,  sitting  alone.) 
May  8,  1847. — A  plaintiff' brought  separate  actions  against  two  joint  contractors, 
one  of  whom  paid  =£300  into  court,  and  the  plaintiff",  without  replying  in  that 
action,  gave  notice  of  trial  in  the  other.  The  Coui't  allowed  the  defendant  in 
this  latter  action,  on  payment  of  costs,  to  insert  on  the  record  a  plea  of  payment 
into  court  of  £300,  without  actually  paying  in  the  same. 

[S.  C.  16  L.  J.  Ex.  168.] 

This  was  a  rule  calling  on  the  phiintifTs  to  shew  cause  why  the  proceedings  in  this 
action  should  not  be  stayed  until  the  determination  of  the  cause  of  Uendel  ami  Anothn 
V.  Tahor,  unless  the  plaintiff's  would  consent  to  give  credit  foi'  the  sum  of  £300,  paid 
into  court  in  that  action,  as  though  paid  into  court  in  this  action,  or  otherwise  give 
the  defendant  in  this  action  the  benefit  thereof,  and  agreed  to  proceed  in  this  action 
only  for  such  further  sum  as  might  be  due  to  them  from  either  or  both  the  defendants 
in  the  two  actions ;  the  defendant  in  this  action  undertaking,  if  the  plaintiff's  elected 
to  proceed  in  the  action  against  the  defendant  Tabor,  that,  if  any  sum  were  recovered 
in  the  said  action  against  the  defendant  Tabor,  over  the  said  sum  of  £300,  he  the 
defendant  would  pay  the  same,  and  the  taxed  costs  therein,  if  not  paid  by  the  defen- 
dant Tabor. 

It  appeared  by  the  affidavits,  that  this  action  had  been  brought  by  the  plaintiffs, 
who  were  engineers,  against  the  defendant,  as  a  director  of  the  Armagh,  Coleraine, 
and  Portrush  Eailway  Company,  to  recover  the  sum  of  £1020,  for  journeys,  surve3's, 
and  superintendence  of  the  said  railway.  A  similar  action  for  the  same  amount  had 
been  brought  by  the  plaintiff's  against  Tabor,  another  director  of  the  same  company, 
and  Tabor  had  paid  £300  into  court,  and  pleaded  payment  accordingly,  together  with 
other  pleas.  The  plaintiff's  did  not  reply  to  the  pleas  in  the  action  against  Tabor,  but 
had  given  notice  of  trial  in  the  present  action. 

Sir  F.  Thesiger  shewed  cause,  and  argued  that  the  defendant  might  have  pleaded 
that  he  was  only  liable  as  a  joint  contractor  with  Tabor,  and  that  £300  had  been  paid 
into  coiu't  by  the  latter  in  the  action  against  him. 

[829]  Alderson,  B.  On  payment  of  costs,  there  will  be  a  rule  absolute  for 
inserting  on  the  record  a  plea  of  payment  into  court  of  £300,  without  actually  paying 
in  the  same. 
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Bramwell,  who  appeared  to  support  the  rule,  submitted  that  it  should  be  without 
costs.  He  referred  to  Caiitc  v.  Legh  (G  B.  &  C.  124),  where,  separate  actions  having 
been  brought  for  the  same  debt  against  several  persons  who  (if  liable  at  all)  were  liable 
jointly,  and  the  defendant  in  one  action  having  paid  the  debt  and  costs  in  that  action, 
the  Court  stayed  proceedings  in  the  others  without  costs. 

Alderson,  B.  The  defendant  is  proposing  to  alter  the  record,  and  must  pay 
the  costs. 

Eule  accordingly. 

Cropton  and  Others  r.  Pickernell  and  Another.  April  20,  1847. — "Where  a 
charterparty  stipulates  for  seventy-five  running  days,  and  twenty  days  on  demur- 
rage, if  the  ship  is  detained  for  e.xtra  days,  the  remedy  is  not  by  an  indebitatus 
count  for  demurrage,  but  by  action  on  the  charterparty  itself. 

Debt  for  the  use  of  a  ship,  whereof  the  plaintiffs  were  the  owners,  by  the  defendants 
before  that  time  retained  and  kept  on  demurrage,  with  certain  goods,  merchandise, 
and  chattels  on  board  thereof,  for  a  long  time,  and  at  the  defendant's  request.  There 
was  also  a  count  on  an  account  stated.  Pleas,  never  indebted,  and  payment  of  money 
into  court.  The  plaintiffs'  demand  was  for  thirty-two  days'  demurrage.  At  the  trial, 
before  Pollock,  C.  B.,  at  the  Middlesex  sittings,  it  appeared  that  the  plaintiff's  were 
owners  of  the  brig  "  Tasso,"  which  was  chartered  by  the  defendants  at  Swansea,  in 
August,  184.5,  to  take  in  a  cargo  of  coals  there,  proceed  to  Glasgow,  and  there  take 
in  a  cargo  for  Naples  and  Alexandria,  and  return  from  the  latter  place  with  a  cargo  to 
some  port  in  the  United  Kingdom,  at  £1400  for  the  entire  [830]  round  out  and  home. 
Seventy-five  running  days  were  allowed  for  landing  at  Swansea  and  Gla.sgow,  dis- 
charging at  Naples,  and  reloading  at  the  port  of  loading;  the  homeward  cargo  to  be 
discharged  according  to  the  custom  of  the  port  of  discharge,  and  twenty  days  on 
demurrage  ;  and  over  and  above  the  said  lying  days  at  £5  a  day  penalty  for  non- 
performance of  the  agreement.  The  action  sought  to  recover  £160,  the  amount  of 
thirty-two  days'  demurrage.  The  sum  paid  into  court  exceeded  twenty-four  days,  but 
did  not  amount  to  twenty-five  days'  demurrage.  A  subsequent  agreement  by  the 
defendants  to  pay  an  extra  £1-50  to  the  plaintifTs,  for  cutting  the  ship's  beams  for  a 
particular  object,  was  indorsed  on  the  charterparty.  The  Chief  Baron  held  that  the 
charterparty  could  not  be  read  for  want  of  a  stamp,  and  nonsuited  the  plaintiffs. 

Sir  F.  Thesiger  now  moved  to  set  aside  the  nonsuit,  and  for  a  new  trial,  on  the 
ground  that  the  charterparty  was  improperly  rejected,  no  alteration  having  been  made 
in  it  as  to  demurrage.  Having  obtained  a  rule  to  shew  cause  on  this  ground,  he  also 
mentioned  that  the  defendants'  counsel  had  objected  at  the  trial  that  the  action  was 
incorrectly  conceived,  and  should  have  been  brought  on  the  charterparty,  citing  Horn 
V.  Hentusan.(a)     The  nonsuit  partly  proceeded  on  this  ground. 

Parke,  B.  The  defetidants'  argument  would  be,  that  on  this  declaration  the 
plaintiff's  could  only  go  for  the  sum  ffxed  to  be  paid  for  each  day  of  demurrage,  and 
not  for  (lays  during  which  the  ship  was  detained  over  and  above  the  days  of  demurrage. 
Had  she  been  detained  for  thirty-five  days  over  the  seventy-five  running  days,  the 
plaintiff's  could,  on  this  [831]  count,  only  recover  for  twenty  days,  though  the  defendants 
have  paid  into  court  for  twenty-four  days.  Detaining  the  ship  for  extra  days  was  a 
breach  of  contract,  for  which  the  action  should  have  been  brought  on  the  charterparty. 

Poij.oCK,  C.  B.,  Hoi.FE,  B.,  and  Platt,  B.,  concurred. 

Per  Curiam.     Kule  refused  on  the  last  ground. 


Graeurn  v.  Brown.  May  7,  1847.— In  an  action  of  debt  on  2  &  3  Ed.  6,  c.  13, 
s.  1,  for  trcl)lc  value  of  tithes  carried  away  before  setting  out  the  same,  the 
defendant  should  not  plead  several  pleas  of  nil  debet  by  statute  as  to  several  parts 
of  the  lands  on  which  the  titheable  matters  were  produced,  but  should  plead  one 

(a)  9  C.  &  P.  709.  Common  count  for  demurrage.  There  was  no  contract  as  to 
demurrage,  but  the  ship-owner  sought  to  recover  for  unreasonable  detention  of  the 
ship,  without  a  special  count  for  not  loading,  &c.  in  a  reasonable  time,  and  Parke,  B., 
directed  a  verdict  for  the  defendant. 
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plea  of  nil  debet  by  statute  to  the  whole. — The  defendant  will  be  obliged  to  give 
a  particular  of  all  grounds  of  exemption,  modus,  &c.,  intended  to  be  insisted  on 
at  the  trial. 

Debt  on  2  &  3  Edw.  6,  c.  13,  s.  1,  for  treble  value  of  tithe  of  wheat,  barley,  oats, 
and  hay,  taken  and  carried  away  from  the  land  where  the  same  had  been  grown  and 
cut  down,  and  ought  to  have  been  tithed,  the  tenth  part  of  the  same  respectively,  or 
of  any  part  thereof,  not  having  been  divided,  separated,  or  set  forth  from  the  nine 
parts  residue  thereof,  nor  any  composition  or  agreement  made  with  the  plaintiff  for 
the  tithe  thereof,  or  any  part  thereof,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  Averment,  that  the  tenth  part  of  the  corn,  &c.  taken  away  was 
worth  £100.  Breach,  that  actio  accrevit  for  £300,  as  treble  value,  &c.  Pleas,  1st, 
("by  statute,"  in  margin),  as  to  so  much  of  the  declaration  as  relates  to  15  acres  and 
18  perches  of  land,  parcel  of  the  lands  in  the  declaration  mentioned,  that  the  defendant 
does  not  owe  the  said  sum  of  money  in  the  declaration  mentioned,  or  any  part  thereof, 
in  respect  of  the  said  land,  parcel  &c.,  or  any  part  thereof,  in  manner  and  form  &c., 
concluding  to  the  country.  2ndly,  (also  "by  statute,"  in  margin)  a  similar  plea  as  to 
18  acres,  1  rood,  10  perches,  of  the  land,  other  parcel  of  the  lands  in  the  declaration 
mentioned.  Eight  other  similar  pleas  to  eight  diflferent  quantities  of  lands,  other 
parcels  of  the  lands  &c.  The  last  (11th)  plea  (also  "by  statute,"  in  margin)  was  a 
like  plea  [832]  as  to  so  much  of  the  declaration  as  related  to  the  residue  of  the  lands 
in  the  declaration  mentioned.  On  23rd  February,  1847,  two  months'  time  to  plead 
had  been  given  to  the  defendant,  who  was  to  deliver,  in  a  month,  a  particular  of  the 
lands  which  he  admitted  to  be  liable  to  tithes,  and  to  have  paid  tithes ;  and  further, 
to  deliver  on  or  before  1.5th  May  then  next  a  statement,  in  writing,  of  the  grounds  of 
exemption  from  tithe  on  which  he  insisted,  as  to  the  residue  of  the  lands  occupied  by 
him,  stating  whether  modus  or  otherwise,  with  a  description  of  such  modus  or  moduses, 
or  other  exemption,  as  fully  as  would  be  required  in  an  answer  in  a  bill  in  Chancery 
filed  for  an  account  of  all  the  tithes  of  the  lands  claimed  by  the  defendant  to  be  exempt ; 
without  prejudice  to  a  bill  in  equity  for  a  discovery  on  either  .side,  or  to  establish  a 
modus  or  moduses ;  the  baron's  order  not  to  prevent  the  tithe  commissioner  from 
proceeding,  if  he  thought  fit.  Further  time  to  plead  was  given,  on  terms  of  pleading 
issuably. 

Manisty  had  obtained  a  rule,  calling  upon  the  defendant  to  shew  cause  why  the 
pleas  should  not  be  set  aside. 

Hugh  Hill  now  shewed  cause.  It  will  be  contended  that  these  pleas  are  not 
issuable. (a)  A  question  arose  before  a  tithe  commissioner  as  to  the  liability  of 
particular  farms  to  pay  tithe  in  kind  ;  and  this  action  is  brought  with  reference  to 
6  &  7  Will.  4,  c.  71,  s.  44,  to  try  that  liability  in  the  first  instance.  There  is  no 
question  but  that  some  of  the  lands  held  by  the  defendant  have  always  paid  tithe,  but 
a  total  exemption  from  tithe  is  insisted  on  in  respect  of  other  parts,  and  a  farm  modus 
as  to  the  rest.  The  plea  of  nil  debet  is  split  accordingly.  [Alderson,  B.  If  that  plea 
is  distributable,  it  is  very  conve-[833]-nient  to  split  it  in  the  first  instance.]  The 
pai'ticular  which  the  defendant  is  bound  to  deliver  will  ear-mark  each  set  of  lands  on 
the  record,  so  as  to  guide  the  tithe  commissioner.  [Alderson,  B.  It  is  sought  to  plead 
the  statutaljle  plea  of  nil  debet,  by  pleading  it,  not  to  the  whole,  but  to  parts,  so  as  to 
apply  each  issue  to  particular  land.]     The  Court  here  called  on. 

Manisty  in  support  of  the  rule.  The  grievance  laid  is,  that  the  defendant  owes 
money  in  respect  of  cutting  the  titheable  produce  of  all  the  lands  to  which  the  pleas 
are  pleaded,  and  carrying  it  away  ;  not  that  he  owes  it  in  respect  of  occupation  and 
enjoyment  of  the  lands.  [Alderson,  B.  If  that  is  true  on  the  declaration,  is  it  true 
on  the  declaration  with  the  particular?]  Each  plea  is  not  as  to  any  sum,  part  of  the 
sum  demanded,  but  as  to  so  much  of  the  declaration  as  relates  to  a  stated  number  of 
acres.  [Alderson,  B.  The  defendant's  difficulty  is,  that  he  can  only  identify  the 
titheable  proceeds  by  means  of  the  lands  on  which  they  grew.]  This  is,  in  truth, 
a  question  of  boundary  between  cei-tain  lands  in  respect  of  which  tithes  have  and  have 
not  been  paid  in  kind.  The  pleas  will  make  difficulties  on  the  record,  which  the 
order  of  the  judge  intended  to  avoid.     [Alderson,  B.     The  particulars  must  be  given 

(a)   As  to  this,  see  Humphreys  v.   JFaldegrave,  6  M.  &  W.  623  ;  and  per  Parke,  B, 
and  Alderson,  B.,  in  Mcickey  v.  IFood,  7  M.  &  W.  420. 
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according  to  that  order  before  going  to  triiil.  Unless  every  plea  is  true,  there  will  be 
uo  answer  to  the  declaration.]  These  pleas,  in  substance,  amount  to  but  one  plea  to 
the  whole  lands,  and  would  unnecessarily  increase  the  costs. 

Ihe  Court  said  they  would  consult  the  other  judges. 

Afterwards,  the  rule  was  made  absolute ;  the  defendant  to  plead  de  novo  one  pica 
of  nil  debet  to  the  whole  declaration,  and  to  pay  the  costs  of  the  application. 

liule  absolute.(a) 


[834]  Charles  Willums  v.  Clarke.  April  22,  1647.— Assumpsit  by  Charles 
Williams,  as  indorsee  of  a  bill,  against  the  indoi'ser.  The  declaration  avened 
that  one  Charles  Williams  drew  the  bill  on  J.  D.,  that  the  defendant  indorsed  it 
to  the  plaintitt',  and  that  the  drawee  did  not  pay  it  when  due.  Plea,  that  the 
defendant  had  not  due  notice  of  the  non-payment.  The  plaintitl  was  proved  to 
be  the  drawer,  and  to  have  given  notice  of  the  dishonour  to  the  defendant : — Held, 
that,  on  these  pleadings,  the  defendant  could  not  object  that  the  plaintiff  was  not 
competent  to  give  notice  of  dishonour,  on  the  ground  that  the  Charles  Williams 
suing  as  indorsee  and  the  Charles  Williams  stated  in  the  declaration  to  be  the 
drawer  were  the  same  person. 

Assumpsit  on  a  bill  of  exchange.  The  plaintiff  Charles  Williams,  in  his  declaration, 
stated  that  one  Charles  Williams,  on  13th  July,  1846,  in  parts  beyond  the  seas,  to 
wit,  at  Bruges,  in  the  kingdom  of  IJelgium,  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  one  J.  Dickson,  and  thereby  required  the  said  J.  Dickson  to  pay 
to  the  order  of  the  defendant  £200  sterling  three  months  after  the  date  thereof,  which 
period  had  elapsed  before  the  commencement  of  this  suit.  It  then  averred  that  the 
defendant  indorsed  the  bill  to  the  plaintitF,  and  that  J.  Dickson  did  not  pay  the  bill. 
There  were  counts  for  money  lent,  interest,  and  on  an  account  stated.  Pleas  :  1st,  as 
to  the  first  count,  that  defendant  had  not  due  notice  of  the  non-payment  of  the 
said  bill  of  exchange  in  that  count  mentioned,  in  manner  and  form,  &c.  ;  2ndly,  as  to 
the  residue  of  the  declaration,  non  assumpsit.  Issues  thereon.  At  the  trial,  at  the 
last  London  sittings,  before  Pollock,  C.  B.,  the  following  facts  appeared  : — The  bill 
was  produced,  and  the  plaintitl's  signature  to  it  proved  ;  he  was  shewn  to  be  the 
drawer,  and  to  have  discounted  it  for  Dickson,  the  drawee.  The  drawee  and  the 
defendant  were  both  resident  in  London.  The  bill  became  due  on  the  13th  October, 
1846.  The  three  days'  grace  elapsed  on  the  16th,  and  on  that  day  payment  of  it  was 
refused  in  London.  On  the  17th,  it  was  protested  ami  paid  in  Loudon  on  behalf  of 
the  indor.ser's  bankers  at  Ghent,  and  returned  to  them  by  post  on  that  da)-.  They 
immediately  returned  it  to  the  plaiutill',  who  had  indorsed  it  to  them.  Ilarley 
Williams,  the  plainlilf's  son,  proveil  that  his  father  had  drawn  and  discounted  the  bill, 
and  that  by  his  father's  order  he,  on  the  I'Jth  October,  1816,  put  a  letter  in  the  post 
at  Bruges,  directed  to  the  defendant  at  a  club  in  London,  stating  to  him  those  facts 
respecting  the  bill,  and  informing  him  of  [835]  its  dishonour.  The  defendant  con- 
tended that  this  notice  of  dishonour,  being  given  by  the  drawer  after  reindorsement 
to  him,  was  not  given  by  such  a  party  to  the  bill  as  to  be  legal ;  and  that,  the 
bill  being  drawn  in  Belgium  by  a  party  domiciled  there,  the  notice  of  dishonour  was 
governed  by  the  laws  of  England:  liothschild  v.  Currie  (I  Q.  B.  43).  Pollock,  C.  B., 
overruled  the  objection,  saying,  that  it  had  been  decided  that  a  first  iudorser,  to  whom 
a  bill  had  been  reindorsed  by  the  first  indorsee,  was  competent  to  give  notice  of  dis- 
honour.(i)  'I'he  plaintifl'  had  a  verdict  for  2031.  16s.  2d.,  the  amount  of  the  bill  with 
notarial  and  protest  charges,  brokerage,  posUige,  and  commission. 

Watson  now  moved  for  a  new  trial.  The  action  was  by  Charles  Williams,  as 
indoisee  of  a  foreign  bill  drawn  at  Bruges  by  "one  Charles  Williams,"  and  indorsed 
by  the  defendaTit  to  Charles  Williams,  the  plaintitl'.  The  plea  was  that  the  defendant 
had  no  notice  of  dishonour.  The  want  of  averment  of  protest  was  only  open  to  special 
demurrer.  The  plaintifl]^ proved  that  notice  of  dishonour  was  given  in  due  time  to  the 
drawer ;  but  the  question  was  whether  it  was  given  to  him  by  the  proper  pei'son. 

(a)  See  Earl  Spencer  v.  Swannell,  3  M.  &  W.  154  ;  Prudliomme  v.  Fraser,  2  Ad.  &  E. 
645 ;  Reg.  Gen.  Hil.,  2  Will.  1,  r.  2,  74. 

{b)  See  Bislwi)  v.  Ilayward,  4  T.  K.  470;  t'hapman  v.  Keaiw,  3  Ad.  &  E.  193. 
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The  rest  of  the  plaintiff's  case  was,  that  he,  being  diavver  of  the  bill,  was  in  possession 
of  it,  but  he  did  not  prove  any  agreement  of  the  parties  by  which  the  bill,  though 
drawn  by  the  plaintiff',  was  to  be  reindorsed  to  him,  so  as  to  give  him  a  prima  facie 
right  to  sue  a  prior  indorser.  [Parke,  B.  That  point,  to  be  available  to  the  defen- 
dant, should  have  been  raised  by  plea,(t;)  but  is  not.  Pollock,  C.  B.  On  these 
pleadings,  you  cannot  say  that  Charles  Williams  the  plaintiff',  and  "one  Charles 
Williams"  the  drawer,  are  one  and  the  same  person.]  The  letter  written  by  the 
plaintiffs  son  to  the  defendant  states  that  his  father,  who  is  the  plaintiff,  [836]  dis- 
counted the  bill.  [Parke,  B.  That  Charles  Williams,  being  holder  of  the  bill,  gives 
you  by  his  son  notice  of  its  dishonour ;  on  the  face  of  the  declaration,  that  Charles 
Williams  has  an  interest  in  the  bill.]  The  defendant  has  only  admitted  a  general 
indorsement.  [Pollock,  C.  B.  No  ;  the  declaration  states  an  indorsement  by  the 
defendant  to  the  plaintiff,  which  is  not  denied  by  the  plea.]  Notice  of  dishonour  can 
only  be  given  by  a  person  competent  to  give  it,  and  the  defendant  is  not  estopped  by 
these  pleadings  from  relying  on  a  defect  in  that  particular.  The  defendant,  the 
indorser,  could  not  tell  that  C.  Williams  the  drawer  and  C.  Williams  the  plaintiff  were 
one  and  the  same  person.  The  averment  of  the  plaintiff  in  the  declaration,  that  one 
Charles  Williams  drew  the  bill  which  the  defendant  indorsed  to  the  plaintiff',  imports 
that  the  drawer  was  some  Charles  Williams  other  and  different  from  the  plaintiff.  In 
Britten  v.  Jrehh  (2  B.  &  C.  483),  the  bill  sued  on  was  drawn  by  the  plaintiff's  upon  one 
F.  W.,  indorsed  by  the  plaintiff's  to  defendant,  and  reindorsed  by  him  to  the  plaintiffs. 
The  declaration  averred  that,  at  the  time  of  the  drawing  of  the  bill,  and  of  its  indorse- 
ment by  the  defendant  to  the  plaintiff's,  it  had  been  agreed  between  them  that  the 
defendant's  name  should  be  indorsed  on  the  bill  as  a  security  to  the  plaintiffs  for  the 
due  payment  of  it  by  F.  W.,  and  that  the  bill  was  so  indorsed  by  the  defendant  under 
such  agreement,  and  for  such  purpose  only,  and  that  the  plaintiHs  took  and  received 
it  in  satisfaction  of  such  debt  of  the  said  F.  W.,  upon  the  faith  that  the  defendant 
would  indorse  the  same  as  such  securitj',  and  that  the  indorsement  bj'  the  plaintiffs 
was  made  without  any  consideration,  and  for  the  purpose  only  of  procuring  the  defen- 
dant's indorsement,  and  making  the  bill  negotiable.  The  declaration  further  averred, 
that  the  bill  was  presented  to  F.  W.,  who  refused  to  pay,  and  that  notice  of  such 
refusal  was  given  [837]  to  the  defendant,  and  he  thereljy  became  liable  to  pay,  and 
being  liable  promised  to  do  so.  This  declai'ation  was  held  bad  ;  for  if  the  action  was 
founded  on  the  bill,  the  plaintiffs  could  only  recover  according  to  the  custom  of 
merchants,  by  which  custom  the  plaintiffs,  as  indorsers  and  drawers,  would  be  liable 
to  pay  the  amount  of  the  bill  to  the  defendant ;  and  if  the  action  was  considered  as 
founded  on  the  special  contract,  it  could  not  be  maintaincl,  for  want  of  consideration 
for  the  defendant's  indorsement.  That  decision  was  not  refei'red  to  in  IFUders  v.  Stevens 
(15  M.  &  W^.  208).  If,  as  is  sworn,  the  drawer  C.  Williams  discounted  the  bill,  then 
he  will  not  be  entitled  to  sue  this  defendant,  a  subsequent  indorser.  The  test  of  these 
cases  is,  whether  the  defendant,  who  is  sued  as  indorser,  has  any  remedy  over  against 
the  drawer  :  here  he  has  none  against  C  Williams.  At  all  events,  Bisliop  v.  Haytvard 
(4  T.  R.  470)  is  in  the  defendant's  favour  in  arrest  of  judgment.  Nothing  in  the 
declaration  shews  that  the  notice  of  dishonour  was  given  by  a  person  different  from 
Charles  Williams  the  drawer. 

Pollock,  C.  B.  Whether  Charles  Williams  the  di-awer  and  Charles  Williams  the 
pliiintiff'  are  the  same  or  diff'erent  persons  is  not  put  in  issue  by  the  defendant  on 
this  record. 

Pakke,  B.  On  this  declaration  the  issue  is  proved.  By  the  custom  of  merchants, 
no  action  lies  on  a  bill  unless  the  drawei-  and  the  holder  are  different  persons.  It  is 
plain  that  we  must  presume  Charles  Williams  the  drawer  to  be  a  diff'erent  person  from 
Charles  Williams  the  plaintiff'.  Any  defence  resting  on  the  fact  that  they  were  not 
diff'erent  persons,  but  that  the  .same  person  was  drawer,  indorser,  and  holder  as 
reindorsee,  should  have  been  pleaded. (c)  There  [838]  is  no  affidavit  that  the  defendant 
was  surprised  on  this  subject,  or  that  from  the  beginning  he  did  not  know  them  to 
be  the  same  person. 

The  other  Barons  concurring, 

Eule  refused. 

(c)  See  an  instance,  Wilders  v.  Stevens,  15  M.  &  W.  208. 

(c)  See  Wilders  v.  Stevens,  15  M.  &  W.  208;  Boulcott  v.  IVookott,  ante,  584. 
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Simmons  and  Another  v.  Edwards  and  Another,  Assignees  of  W.  Or.  Barley,  a 
Bankrupt.  April  20,  1847. — Household  furniture,  linen,  and  plate  belonging  to 
B.  were  assigned  by  him,  by  deed,  in  contemplation  of  his  marriage,  to  plaintitts, 
in  trust,  after  the  marriage,  to  stand  possessed  thereof  during  the  joint  lives  of  B., 
the  settlor,  and  his  intended  wife,  for  her  sole  and  separate  use,  independently 
of  A.  The  marriage  took  place,  and  B.  afterwards  became  bankrupt.  The 
settled  furniture,  &c.  wiis  then  in  the  house  in  which  he  resided  with  his  wife : — 
Held,  that  it  was  not,  at  the  time  of  his  bankruptcy,  "  in  his  order  and  disposition, 
with  consent  of  the  true  owners,"  so  as  to  pass  the  property  in  it,  under  G  Geo.  4, 
c.  16,  s.  72,  to  the  defendants,  his  assignees;  and  the  fact  of  the  furniture,  &c. 
not  having  been  the  wife's  before  the  marriage  was  immaterial. 

[S.  C.  11  Jur.  592.    Referred  to,  Shenslone  and  Company  v.  Freeman,  [1910]  2  K.  B.  88.] 

Feigned  issue,  directed  under  the  Interpleader  Act.  The  declaration  stated,  that 
whereiis,  heretofore  and  before  the  making  of  the  promise  by  the  defendants  &c.,  the 
goods  and  chattels  thereinafter  mentioned  (specifying  them)  had  been  seized  and  taken 
in  e.xecution  by  the  sheriff  of  Northamptonshire,  under  and  by  virtue  of  a  certain  writ 
of  e.xecution  against  the  goods  and  chattels  of  W.  G.  Barley  ;  and  that  a  certain  fiat 
in  bankruptcy  had  been  and  was  issued  against  the  said  W.  G.  B.,  bearing  date 
7th  September,  1846,  under  which  fiat  the  defendants  were  appointed  assignees  of  the 
estate  and  effects  of  the  said  W.  G.  B.  That  afterwards,  to  wit,  on  &c.,  a  certain 
discourse  was  had  and  moved  by  and  between  the  plaintiff's  and  the  defendants  of  and 
concerning  the  said  goods  Ac,  wherein  a  certain  question  then  arose,  that  is  to  say, 
whether,  at  the  <late  and  issuing  of  the  said  tiat  against  the  said  W.  G.  B.,  the  said 
goods  so  seized  and  taken  in  execution  were  the  property  of  the  plaintifls  ;  and  in  that 
discourse  the  plaintiffs  affirmed  that  the  said  goods  were  the  property  of  the  plaintiffs, 
which  affirmation  the  defendants  denied.  The  declaration  concluded  in  the  usual 
form.  [839]  Plea,  that  the  said  goods  were  not,  nor  were  any  or  either  of  them,  the 
property  of  the  plaintiffs,  in  manner  and  form,  &c.     Issue  thereon. 

At  the  trial  before  Pollock,  G.  B.,  at  the  Middlesex  sittings  after  Hilary  Term  last, 
the  facts  appeared  to  be  as  follows: — On  2.5th  August,  1846,  the  sheriff  of  North- 
amptonshire seized  the  drapery  stock  in  trade,  and  also  the  household  furniture,  linen, 
and  plate,  the  subject  of  this  action,  under  a  fieri  facias  against  W.  G.  Barley,  after- 
wards the  bankrupt,  in  an  action  by  one  of  the  trustees  of  his  marriage-settlement, 
hereafter  set  out.  On  31st  August,  18 16,  Barley  executed  an  assignment  of  all  his 
property,  estate,  and  effects,  including  his  household  furniture,  to  trustees  for  the 
benefit  of  all  his  creditors.  On  the  7th  September,  a  fiat  issued  against  him,  the  act 
of  bankruptcy  relied  on  being  the  above  assignment,  and  the  messenger  took  possession 
of  the  stock  in  trade,  and  also  of  the  furniture,  Sic  above-mentioned,  under  the  warrant 
in  bankruptcy'.  He  found  the  sheriff's  officer  in  possession  under  the  above  execution, 
and  the  defendant's  wife  claimed  the  furniture,  Aic.  as  being  hers  under  the  marriage 
settlement.  On  the  25th  September  assignees  were  appointed,  and  sold,  under  a 
judge's  order,  not  only  the  stock  in  trade  but  the  furniture,  &c.  then  being  in  the 
house  in  which  the  bankrupt,  his  wife  and  family,  had  up  to  that  time  resided.  The 
proceeds  of  the  furniture,  Ac.  were  paid  into  court,  to  abide  the  event  of  an  issue 
directed  by  the  same  order  under  the  Interpleader  Act,  to  try  the  validity  of  the 
execution  under  which  they  had  been  taken,  the  trustees  under  the  bankrupt's  marriage- 
settlement  being  the  plaintiffs,  and  his  assignees  the  defendants.  Shortly  before  the 
bankrupt's  marriage,  in  1841,  and  before  he  became  a  trader,  he,  by  deed  executed  in 
contemplation  of  marriage,  assigned  to  the  plaintiffs,  on  the  trusts  therein  set  forth, 
the  household  furniture,  linen,  and  plat«  comprised  in  the  first  schedule  or  inventory 
annexed  to  the  deed,  to  hold  [840]  the  same  to  the  plaintiffs,  in  trust  that  they,  after 
the  solemnization  of  the  marriage,  should  stand  possessed  of  and  interested  therein 
during  the  joint  lives  of  the  settlor  and  his  then  intended  wife,  for  the  .sole  and  separate 
use  of  the  latter,  independently  and  exclusively  of  her  then  intended  husband.  The 
furniture,  &c  ,  was  the  property  of  the  husband  before  his  marriage.  Evidence  was 
oH'ered  to  prove  these  articles  to  be  the  same  that  were  taken  in  execution  and  .after- 
wards sold  under  the  judge's  order,  as  before  stated  ;  but  the  learned  Chief  Baron  held 
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such  proof  unnecessary,  unless  the  identity  was  controverted. («)  It  was  not  .shewn 
that,  at  the  date  of  the  assignment  for  the  benefit  of  the  creditors,  the  plaintiff  in  the 
execution,  or  any  other  trustee  of  the  settlement,  had  taken  or  asserted  a  right  to  the 
possession  of  the  furniture,  &c.  under  the  deed,  so  as  to  make  the  subsequent  possession 
by  the  defendant  or  his  wife,  up  to  the  time  of  the  bankruptcy,  inconsistent  with  the 
trusts  of  the  deed,  and  a  possessioa  with  consent  of  the  true  owneis,  under  6  Geo.  4, 
c.  16,  s.  72. (i)  By  consent,  certain  carpets  in  process  of  fitting  to  the  i-ooms  at  the 
time  of  the  marriage,  but  not  then  delivered,  were  taken  as  if  included  in  the  schedule 
annexed  to  the  deed  of  settlement.  The  plaintiffs  had  a  verdict  for  the  value  of  the 
goods  claimed,  leave  being  given  to  the  defendants  to  move  to  enter  a  verdict  for 
them,  on  the  ground  that  the  fui-niture  and  other  articles  corapiised  in  the  marriage- 
settlement  were  in  the  order  and  disposition  of  the  bankrupt,  at  the  time  of  his 
bankruptcy,  with  the  consent  of  the  true  owners  thereof,  and  passed  to  the  defendants, 
as  his  assignees,  under  6  Geo  4,  c.  16,  s.  72. 

[841]  Knowles  now  moved  pursuant  to  the  leave  reserved.  Jarman  v.  WooUoton 
(3  T.  K.  618)  and  Haseliidon  v.  Gill  (id.  620,  n.),  are  the  leading  authorities  on  this 
subject.  In  Jarman  v.  IVoolloton  it  was  held  that  a  woman  might,  before  marriage, 
convey  her  stock  in  trade  and  furniture  to  trustees,  to  enable  her  to  carry  on  her 
business  in  London  separately  from  her  husband  ;  and  that,  even  if  the  jury  should 
think  that  after  the  marriage  the  business  was  carried  on  by  the  husband  as  well  as 
the  wife,  the  furnituie,  though  removed  to  the  husband's  house,  would  not  be  liable 
to  his  debts.  1  hat  case  is  quite  distinguishable  ;  for  the  wife  was  the  meritorious 
owner  of  the  furniture  in  that  case,  which  aftbrded  a  good  reason  for  its  not  passing 
to  the  husband's  assignee.  In  the  other  cases  where  goods  settled  before  marriage 
have  been  held  not  to  pass  to  the  husband's  assignees,  they  have  been  originally  the 
wife's  property  :  Durhij  v.  Smith  (8  T.  E.  82),  Lingham  v.  Bi(jgs  (1  Bos.  &  P.  88), 
Qukk  V.  Staines  (1  I>.  &  P.  293).  In  Ex  parte  Castle  (3  Deacon  &  De  Gex's  Bankruptcy 
Cases,  117.  See  Armstrong  v.  Baldock,  Gow,  33),  D.  Acraman,  being  owner  of  certain 
goods,  gave  them  to  his  son  by  deed,  dated  17th  October,  1839,  in  consideration  of 
natural  love  and  affection,  on  trust  to  permit  D.  Acraman  to  have  the  use  and  enjoy- 
ment of  them  for  life,  and  after  his  decease  to  and  for  the  benefit  of  the  sou,  his 
executors,  &u.  This  deed  and  transfer  of  property  was  not  made  public  or  notorious, 
and  D.  Acraman  continued  in  visible  possession  of  the  goods  till  his  bankruptcy. 
Knight  Bruce,  V.  G.,  held  that  the  goods  were  in  his  order  and  disposition  with  the 
consent  of  the  true  owner,  under  6  Geo.  4,  c.  16,  s.  72  ;  being  of  opinion  that,  inasmuch 
as  the  possession  of  D.  Acraman  was,  in  the  eye  of  the  world,  referable  to  his  own 
original  title,  the  son,  who  was  able  and  concerned  to  give  notice  of  the  charge,  by 
omitting  to  do  so,  permitted  a  mistaken  view  of  the  matter  to  be  entertained,  so 
[842]  as  to  cause  the  reputation  of  absolute  ownership  by  D.  Acraman  to  continue, 
and  thus  gave  consent  not  merely  that  his  father  should  have  a  life  interest  in  them, 
but  that  he  should  possess  them  absolutely  {see  Ex  parte  Norwood,  I  Mont,  ife  Macarthur, 
169;  WUtJidd  v.  Brand,  ante,  p.  282).  In  Haselinton  v.  Gill  (3  T.  R.  620,  n.),  cows, 
the  property  of  the  wife,  were  assigned  by  her,  before  mairiage,  to  trustees  on  trust 
to  permit  her  to  dispose  of  them  and  their  increase  for  her  and  their  own  proper  use. 
i  he  husband  covenanted  to  permit  the  wife  to  carry  on  the  trade  of  a  cowkeeper  for 
her  sole  use  and  benefit.  This  settlement  was  upheld  against  the  debts  of  the  husband  ; 
Lord  Mansfield  saying  its  consideration  was  valuable,  because  it  was  made  before 
marriage,  and  the  more  so  because  it  was  a  settlement  of  the  wife's  own  property 
before  marriage ;  but  that,  if  the  husband  had  carried  on  the  trade  in  his  own  name, 
and  contracted  debts  in  it,  that  would  have  varied  the  case.  [Parke,  B.  In  the  case 
put  by  Loi'd  Mansfield,  the  husband  would  have  been  using  the  cows  in  a  manner 
inconsistent  with  the  trusts  of  the  deed.  Here  all  that  has  been  done  is  according  to 
the  trust  of  the  deed  and  consistent  with  it  {Martiiulale  v.  Booth,  3  B.  &  Adol.  498  ; 
Carr  v.  Burdiss,  5  Tyrw.  316),  viz.,  permitting  the  wife  to  enjoy  the  furniture  and 

(a)  In  Jarman  v.  WooUoton,  3  T.  R.  618,  the  goods  were  identified  at  the  trial,  but 
had  not  been,  as  in  this  case,  scheduled  in  the  deed  of  assignment. 

(i)  See  Pariente  v.  Pennell,  2  M.  &  Rob.  517  ;  Ex 'parte  Sti/an,  2  Mont.  Deac.  &  De 
Gex,  213;  Smith  v.  Smith,  2  G.  &  M.  233.  As  to  the  wife's  possession,  see  per 
BuUer,  J.,  in  3  T.  R.  622;  and  Ex  parte  Martin,  2  Rose's  Bankruptcy  Cases,  33  L 


16M.  &W.843.  IVIMEY   V.  MARKS  1433 

other  articles.]  Where  the  settled  chattels  have  always  been  the  property  of  the 
husband,  his  possession,  particularly  after  he  became  a  trader,  would  be  referred  to 
that  property.  [Parke,  B.  The  best  exposition  of  the  law  on  this  subject  is  that 
which  is  given  by  Lord  Eedesdale,  in  Joi/  v.  Campbell  (1  Sch.  Sc  Lef  3(36.  See  it 
stated  ante,  p.  266).  Here,  as  in  that  case,  the  trustees  were  to  permit  the  wife 
to  enjoy.] 

Pollock,  C.  B.  The  furniture  and  other  articles  passed  by  the  deed  to  the 
trustees,  just  as  if  they  had  been  the  property  of  the  wife  heiself  before  the  marriage. 

[843]  Parke,  B.  The  possession  which  hiis  followed  the  deed  has  been  right, 
and  consistent  with  its  terms. 

RoLi'E,  B  ,  and  Platt,  B.,  concurred. 

Per  Curiam.     Kule  refused,  (a) 

IviMEY  V.  Marks.  May  1,  1847. — An  attorney  is  bound  to  specify  in  his  bill  as  well 
every  court,  as  the  name  of  every  suit,  in  which  the  business  charged  for  was 
done.  .Such  bill  is  an  entire  thing,  and  if  the  same  bill  blends  charges  for  work 
done  in  a  court  of  equity  with  charges  for  work  apparently  done  iu  some  court 
of  common  law,  without  pointing  out  which,  the  client  cannot  judge  or  be  advised 
whether  he  should  refer  the  whole  bill  for  taxation  ;  and  the  charges  in  the  same 
bill  for  equity  business,  though  correctly  stated,  caiuiot  be  recovered. 

[S.  C.  4  D.  &  L.  109 ;  17  L.  J.  Ex.  165 ;  11  Jur.  3-5.5.  Distinguished,  Kcene  v.  IFard, 
1849,  13  Q.  B.  515.  Followed,  Hoi/  v.  rurncr,  1855,  4  W.  R.  126 ;  Pigot  v.  Cadimn, 
1857,  1  H.  &  N.  837.  Dissented  from,  Haiijh  v.  Ou.sey,  1857,  7  El.  &  Bl.  578. 
Referred  to,  Anderson  v.  Boyntm,  1849,  13  Q.  B.  317.] 

Debt  for  work  done  and  materials  found  by  the  plaintiff  as  an  attorney,  with 
counts  for  money  paid  and  on  an  account  stated.  Pleas:  1st,  never  indebted;  2nd, 
as  to  the  first  and  second  counts,  that  the  plaintiff,  before  and  at  the  time  of  the  doing 
of  the  said  work  and  providing  of  the  said  materials,  and  of  the  paying  the  money, 
as  in  those  counts  mentioned,  was  an  attorney  of  her  Majesty's  Court  of  Exchequer 
at  Westminster  and  a  solicitor  of  her  Majesty's  High  Court  of  Chancery,  and  the  said 
work,  and  every  part  thereof,  was  business  done  by  him  as  an  attorney  and  solicitor ; 
and  the  said  materials  were  provided  by  the  plaintiff  as  aforesaid,  as  an  attorney  and 
solicitor,  in  and  about  the  said  work  and  business,  and  not  otherwise  ;  and  the  said 
money  in  the  first  count  mentioned  was  and  is,  and  consisted  and  consists  of  fees  and 
charges  for  the  said  business  so  done  and  the  said  materials  so  provided,  and  of  no 
other  money  whatever ;  and  the  said  money  in  the  second  count  mentioned  to  have 
been  paid  was,  and  every  part  thereof  was,  so  paid  by  the  plaintiff  as  an  attorney  and 
solicitor,  in  disbursements  for  and  in  and  about  the  said  work  and  business,  and  not 
otherwise.  And  the  [844]  defendant  further  says,  that  this  action  was  commenced 
on  the  20th  July,  1846,  and  that  no  bill  of  the  said  fees,  charges,  and  disbursements,  or 
of  any  or  either  of  them,  or  of  any  part  thereof,  subscribed  with  the  proper  hand  of  the 
plaintiff,  was,  one  calendar  month  or  at  any  time  before  the  commencement  of  this 
suit,  delivered  unto  the  defendant,  or  sent  by  the  post  to  or  left  for  the  defendant  at 
his  counting-house,  office  of  business,  dwelling-house,  or  last  known  place  of  abode; 
nor  was  any  bill  of  the  said  fees  and  disbursements,  or  of  any,  &c.,  one  calendar  month 
or  at  any  time  before  the  commencement  of  this  suit,  delivered  unto  the  defendant 
{Painter  v.  Linsell,  8  Dowl.  P.  C.  250),  or  sent  by  the  post  to  or  left  for  him  at  his 
counting-house,  office  of  business,  dwelling-house,  or  last  place  of  abode,  inclosed  in  or 
accompanied  by  a  letter  subscribed  with  the  proper  hand  of  the  plaintitt',  referring  to 
such  l)ill,  as  was  and  is  rei|uired  by  the  statute  in  such  case  made  and  provided  (6  \<c  7 
Vict.  c.  73,  s.  37).  And  the  defendant  further  says,  that  the  plaintiff  was  not  authorised 
to  commence  this  action  by  any  judge  whatsoever  (ibid.,  and  s.  43) ;  and  that  the 
defendant,  at  the  time  of  the  commencement  of  the  suit,  was  not,  nor  ever  was,  an 
attorney  of  any  court  whatsoever.     Verification. 

Replication  to  last  plea,  that  a  bill  of  the  said  fees,  charges,  and  disbursements 
was,  one  calendar  month  before  the  commencement  of  this  suit,  to  wit,  on  17th  .June, 
1846,  duly  left  for  the  defendant,  to  wit,  by  the  plaintiff',  at  his  the  said  defendant's 

(a)  See  Ex  parte  Massey,  2  Mont.  &  Ayr.  173  ;  Ex  parte  Ellislon,  id.  365. 
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office  of  business,  inclosed  in  a  letter  subscribed  with  the  proper  hand  of  the  plaintiff, 
to  wit,  with  his  the  plaintiff's  own  name,  referiing  to  such  bill,  in  manner  and  form 
as  required  by  the  statute  in  such  case  made  &c.     Issue  thereon. 

The  particulars  of  demand  were  for  881.  15s.  8d.  for  work  done  by  the  plaintiff,  as 
an  attorney  and  solicitor,  for  [845]  the  defendant  at  his  request,  and'  for  money  paid 
and  fees  due  in  respect  thereof,  from  September,  1843,  to  the  month  of  May,  1846. 
At  the  trial,  Ijefore  Piatt,  B.,  at  the  Middlesex  Sittings  in  Michaelmas  Term,  1846, 
the  delivery  of  the  bill  at  the  defendant's  shop  in  Oxford-street  was  proved.  The  bill 
was  for  conveyancing  {Brooks  v.  Baskett,  16  Law  J.,  Q.  B.,  178)  and  for  business  done 
in  the  Court  of  Chancery  and  in  Bankruptcy,  and  in  an  action  thus  described — 
"Yourself  ats.  Erskine,"  subjoining  items,  "time  to  plead,"  "attending  judge's  clerk," 
&c.,  shewing  the  cause  to  have  been  appaiently  in  a  court  of  common  law,  but  not 
stating,  according  to  6  &  7  Vict.  e.  73,  s.  37,  in  what  court  the  action  was  (see  15  M. 
&  W.  548 ;  Lane  v.  Glenny,  7  Ad.  &  E.  83),  viz.  whether  in  a  superior  court  at 
Westminster  or  in  a  local  court  oidy. 

The  business  charged  for  was  proved  to  have  been  done  ;  but  it  was  insisted  for 
the  defendant,  that  the  plaintiff  should  be  nonsuited,  as  the  bill  did  not  describe  the 
business,  or  the  court  in  which  it  was  done.  Maiiindale  v.  Falkner  ("2  C.  B.  706  ; 
15  Law  J.,  C.  P.,  91)  was  relied  on.  The  plaintiff  obtained  a  verdict  for  the  amount 
of  the  bill,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  or  to  reduce  the 
damages  to  the  amount  of  work  done  in  chancery,  bankruptcy,  or  conveyancing. 

Peacock  having  obtained  a  rule  according  to  the  leave  reserved, 

Farrar  shewed  cause.  [Parke,  B.  The  whole  question  turns  on  the  bill.  Must 
not  it  state  the  court  in  which  the  business  was  done  ?]  The  bill  delivered  does,  as 
to  £20,  comply  with  the  6  &  7  Vict.  c.  73,  s.  37.((^)  [846]  Enghheart  v.  Moore  (15 
M.  &  W.  548)  shews  that  an  attorney's  bill  for  common-law  business  must  shew  in 
what  court  the  business  was  done.  Alderson,  B.,  there  assigns  as  a  reason,  that  it  is 
very  material  that  the  bill  should  shew  in  what  court  the  business  was  done,  because 
the  fees  are  different  in  different  courts,  and  an  attorney  cannot  advise  a  party  as  to 
the  propriety  of  taxing  a  bill,  unless  he  knows  in  what  court  the  fees  were  paid  ;  for, 
without  such  information,  he  could  not  know  whether,  on  taxation,  one-sixth  of  the 
bill  would  be  struck  off  or  not.(J)  Now  substantial  information  has  here  been  given  ; 
for,  looking  at  the  whole  bill,  an  attorney  would  be  satisfied  from  the  items,  "summons 
for  time  to  plead,  attending  judge's  clerk,"  &c.,  that  the  work  was  done  in  one  of  the 
superior  courts,  and  the  charges  would  be  similar  in  either  of  them.  Is  an  attorney 
still  obliged  to  go  for  taxation  to  the  court  where  the  greatest  part  of  the  business  in 
amount  of  the  value  was  transacted  ?(6')  [Parke,  B.  He  is  at  liberty,  but  not  bound 
to  do  so.  Had  the  taxation  begun  in  the  Court  of  Chancery,  the  taxing  officer  there 
would  have  sent  the  bill  to  that  court  [847]  of  common  law  where  most  of  the  common- 
law  business  was  done,  to  tax  that  part  of  the  bill.  In  Lewis  v.  Primrose  (6  Q.  B.  265) 
the  Court  of  Queen's  Bench  held,  that,  by  the  old  act,  2  Geo.  2,  c.  23,  s.  23,  the  client 
was  entitled  to  know  to  what  court  he  is  to  apply  for  taxation  of  the  bill,  as  well  as 
in  what  cause.  The  like  reasons  were  given  as  were  afterwards  adopted  by  this  Court 
in  Engleheart  v.  Moore^i     The  taxation   in   the  common  law  courts  is  equal.     Why 

{d)  Enacting  that,  on  application  of  the  party  chargeable  by  an  attorney  or  solicitor's 
bill  within  the  month  after  delivery  of  a  signed  bill,  "it  shall  be  lawful,  in  case  the 
business  contained  in  such  bill,  or  any  part  thereof,  shall  have  been  transacted  in  the 
High  Court  of  Chancery,  or  in  any  other  court  of  equity,  or  in  anj'  matter  of  bank- 
ruptcy or  lunacy,  or  in  case  no  part  of  such  business  shall  have  been  transacted  in 
any  court  of  law  or  equity,  for  the  Lord  High  Chancellor  or  Master  of  the  Eolls,  and 
in  case  any  part  of  such  business  shall  have  been  transacted  in  an}^  other  court,  for 
the  Courts  of  Queen's  Bench,  Common  Pleas,  Exchequer,  Court  of  Common  Pleas  at 
Lancaster,  or  Court  of  Pleas  at  Durham,  or  any  judge  of  either  of  them,  and  they  are 
hereby  respectively  required  to  refer  such  bill,  and  the  demand  of  such  attorney  or 
solicitor,  executor,  administrator,  or  assignee  thereupon,  to  be  taxed  and  settled  by 
the  proper  officer  of  the  court  in  which  such  reference  shall  be  made,  without  any 
money  being  brought  into  court. 

(i)  S.  P.,  per  Lord  Denman,  6  Q.  B.  268, — viz.  so  as  to  make  the  attorney  pay  the 
costs  of  taxation  under  sect.  37. 

(o)  This  was  so  enacted  by  2  Geo.  2,  c.  23. 


16M.&W.848.  IVIMEY    V.  MARKS  1435 

should  the  client  go  first  to  the  Court  of  Gliaiicery,  in  order  to  be  sent  elsewhere  for 
fixation  of  part  of  his  bill!  Martindale  v.  Falkncr  (2  C.  B.  706),  following  Lrwh^  v. 
Primrose,  decides  that,  by  the  old  act,  2  Geo.  2,  c.  23,  the  attorney's  bill  should  so 
far  disclose  the  title  of  the  suit  or  proceeding,  with  the  name  of  the  court  in  which 
the  greatest  part  of  the  business  was  done,  as  to  enable  a  person  of  ordinary  under- 
standing to  collect  the  name  of  the  suit  and  the  court  in  which  the  matters  charged 
for  took  place.  [Parke,  B.  In  point  of  practice,  a  bill  is  always  referred  for  taxation 
to  the  court  in  which  the  greater  part  of  the  business  was  done.  In  Leioits  v.  Primrose, 
Lord  Denman  .says — "The  only  object  of  the  enactment (c)  is,  that  the'  client,  if  he 
likes,  may  take  the  bill  to  another  attorney  for  his  advice  on  it.  Why  is  the  client 
to  be  forced  to  ask  questions  1  and  how  can  we  say  that  he  is  told  in  respect  of  what 
business  the  charge  is  made,  when  he  is  not  told  where  the  business  was  done?"  He 
then  ailds,  that,  in  such  a  case  as  in  that  of  a  notice  of  action  against  a  magistrate, 
the  facts  which  are  spoken  of  must  be  fully  brought  to  the  knowledge  of  the  party 
receiving  the  notice.  Then  Patteson,  J.,  says,  "The  argument  drawn  from  the  power 
the  Court  has  to  order  taxation  appears  to  me  very  strong.  For  how  inconvenient 
it  woulil  be,  if  a  judge,  in  order  to  [848]  ascertain  whether  he  has  jurisdiction,  had 
to  I'eceive  evidence  shewing  where  the  business  had  been  done.  The  rule  imposes  no 
hardship  on  the  plaintiff;  and  I  think  it  much  best  to  hold  that  a  bill,  to  be  correct, 
must  specify  the  court  and  the  cause."  Why  should  not  these  reasons  still  prevail^ 
By  the  new  act,  6  &  7  Vict.  c.  73,  s.  37,  the  client  is  referred  to  the  court  where  some 
part  of  the  business  was  done.  If  that  be  a  court  of  equity,  it  refers  the  common-law 
part  to  a  taxing-officer  of  that  common-law  court  where  it  arose.  In  Martindale  v. 
Falkncr  (2  C.  B.  70G),  Maule,  J.,  ditl'ered  from  the  other  judges,  who  thought  that  the 
court  and  cause  might  be  sufficiently  collected  from  the  bill,  and,  after  entertaining 
a  ditVerent  opinion  at  Nisi  Prius,  gave  an  elaborate  judgment  to  shew  that  the  client 
ought  not  to  be  taken  to  know  what  is  familiar  to  practitioners.  In  this  case,  no 
person,  be  he  ignorant  or  skilful,  can  tell  in  what  court  of  common  law  this  business 
was  done.]  The  chancery,  bankruptcy,  and  conveyancing  items  aie  not  disputed. 
Then,  can  the  plaintift'  recover  for  the  residue?  [Kolfe,  B.  The  bill  is  sufficient  as 
to  them  ;  and  leave  was  given  to  reduce  the  verdict,  by  taking  oft'  the  common-law 
items.]  Dretu  v.  Clifford  (Ry.  &  M.  280)  shews  that,  though  one  set  of  charges  in  an 
attorney's  bill  is  not  properly  detailed,  the  residue,  which  is,  may  be  recovered.  Here 
the  items  in  Chancery,  &c.  are  not  disputed.  [Pollock,  C.  B.  In  that  case  it  was 
never  objected  that  the  bill  could  not  be  split,  only  that,  as  to  a  particular  item,  no 
sucli  l)ill  had  been  delivered  as  was  required  by  the  2  Geo.  2.  Lord  Tenterden  directed 
a  verdict  for  the  residue,  giving  leave  to  move  to  correct  his  judgment.  No  application, 
however,  was  made.] 

Peacock,  in  support  of  the  rule.  The  jmlgment  of  Maule,  J.,  in  Martindale  v. 
Falkner  is  strong  as  to  the  principle  which  [849]  should  rule  this  case.  [Pollock,  C.  B. 
The  only  question  now  is,  whether  the  plaintill'  is  entitled  to  recover  the  costs 
incurred  in  Chancery,  iVic]  The  client  is  put  in  a  dift'erent  position  where  the  bill 
delivered  is  as  well  for  common-law  as  equity  business.  If  a  bill  is  delivered  for  one 
sort  of  business  only,  the  defendant  might  get  the  costs  of  taxation,  for  one-sixth 
might  be  taken  off";  whereas,  if  both  sorts  of  business  are  blended,  he  might,  in  a  like 
event  of  the  taxation,  be  obliged  to  pay  those  costs.  Again,  an  attorney,  if  consulted, 
might  be  unable  to  tell  who  would  have  to  pay  them,  till  ho  knew  to  what  court  the 
bill  would  be  referred.  Before  the  new  act,  6  &  7  Vict.,  expressly  made  charges 
for  conveyancing  taxable,  if  they  occurred  in  a  taxable  bill,  the  whole  became  ta.vable, 
.and  the  liill  must  have  been  delivered  a  calendar  month  before  the  action.  The 
plaintitV  might  have  had  two  bills,  one  for  the  e(juity,  and  the  other  for  the  common- 
law  business ;  but  as  he  has  chosen  to  blend  them,  his  bill  is  an  entire  thing  ;  and  the 
rule  must  be  laid  down  generally,  without  entering  into  the  amount  of  business  done 
in  either  class  of  courts.  For,  as  the  one-sixth,  if  taken  oft',  must  be  taken  oft'  the 
whole  bill,  the  client  cannot  be  advised  to  risk  losing  the  costs  of  taxation,  without 
knowing  distinctly  from  the  bill  to  what  court  of  common  law  it  would  be  referred 
by  the  Master  in  Chancery  in  the  usual  course.  If  the  plaintift'  has  so  specifted  his 
chancery  charges  in  his  bill  as  to  give  the  defendant  proper  information  of  them,  he 

(c)  Viz.  2  Geo.  2,  c.  23,  s.  23,  parallel  to  G  &  7  Vict.  c.  73,  s.  37,  the  existing 
provision. 
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would  either  recover  these  without  the  opportunity  of  taxation,  or  the  bill  would  be 
taxed  at  the  risk  of  the  client's  paying  the  whole  costs  of  taxation.  Therefore  the 
rule  should  be  absolute  for  a  nonsuit,  and  not  merely  to  reduce  the  damages  by  striking 
off  the  common-law  items. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  absolute  for  entering 
a  nonsuit.  The  question,  whether  [850]  an  attorney  is  entitled  to  recover  such  part 
of  his  bill  as  is  sufficiently  stated,  is  suggested  by  Lord  Tenterden  at  Nisi  Prius,  in 
Drew  V.  Clifford  (Ry.  &  M.  280),  but  was  not  moved  in  banc  afterwards,  so  that  we 
do  not  consider  the  decision  binding  on  us.  In  Waller  v.  Lacy  (1  M.  &  Gr.  54),  the 
Court  of  Common  Pleas  seemed  to  be  of  opinion  that  an  attorney  may  recover  a  class 
of  items  properly  stated  in  his  bill,  though  another  class  of  items  is  ill  stated  there; 
but  that  case  was  decided  on  the  old  act  of  2  Geo.  2,  before  the  modern  and  important 
change  in  the  law  by  which  every  part  of  an  attorney's  bill  is  taxable.  And  in  Hill 
V.  Eumphreyf:  (2  Bos.  &  P.  343),  decided  in  the  Court  of  Common  Pleas  very  long 
before  that  enactment  (6  &  7  Vict.  c.  73,  s.  37),  Lord  Eldoti,  C.  J.,  held  that  if  an 
item  for  conveyancing,  which,  standing  alone,  was  not  taxable  at  that  time,  occurred 
in  a  bill  otherwise  taxable,  it  could  not  be  recovered  without  proof  of  a  delivery  of 
such  bill  a  month  before  action  brought,  "and,"  he  says,  "on  these  principles,  namely, 
that  what  is  paid  for  conveyancing  is  paid  in  the  character  and  in  the  exercise  of  the 
duties  of  an  attorney  ;  that  a  person  shall  not  split  the  demand  which  he  has  in  the 
character  of  an  attorney  ;  and  that  the  statute  attaches  on  the  whole  demand  which 
he  has  in  that  character."  That  appears  to  me  well  decided,  and  on  good  reasons. 
Then,  as  the  client  is  entitled  to  have  his  whole  bill  taxed,  if  the  attorney  does  not 
deliver  a  sufficient  bill  as  to  the  whole,  it  is  the  .same  case  as  if  he  had  delivered  no 
bill  at  all.  I  adopt  Mr.  Peacock's  argument — that,  when  a  bill  is  delivered  blending 
items  of  business  done  in  the  courts  of  law  and  equity,  the  client  is  entitled  to  have 
the  whole  bill  taxed  ;  and  if  no  court  of  common  law  in  which  the  Inisiness  was  done 
is  mentioned  in  that  bill,  the  result  is  the  same  as  if  no  bill  at  all  had  been  delivered. 
Here  there  clearly  [851]  were  other  items  for  business  done  in  Chancery  ;  yet  no  such 
bill  was  delivered  as  to  get  the  other  class  of  items  taxed.  The  plaintiff  has  not 
delivered  such  a  bill  as  he  could  be  fairly  advised  to  get  taxed,  except  at  a  risk  of 
taxation  in  both  courts,  incurring  the  costs  of  the  whole. 

The  other  Barons  concurred. 

Rule  absolute  for  a  nonsuit. 


AspREY  V.  Levy.  May  4,  1847. — The  plaintiiT  accepted  a  bill  for  £25  for  the 
accommodation  of  F.,  who  was  pressed  at  the  time  by  the  defendant,  a  sheriff's 
officer,  for  seven  guineas,  claimed  as  being  due  for  pos.session-money.  F.  was  to 
get  the  bill  discounted  by  the  defendant  or  elsewhere,  and  to  give  the  plaintiff 
the  surplus  above  the  seven  guineas.  He  deposited  it  with  the  defendant  as  a 
security  for  that  sum,  the  defendant  knowing  the  circumstances,  and  that  the 
plaintiff  had  had  no  value  for  his  acceptance.  The  defendant  indorsed  it  over, 
and  kept  the  proceeds.  The  holder  sued  the  plaintiff,  who  thereupon  paid  him 
the  whole  amount  of  the  bill : — Held,  that  the  plaintiff  had  no  right  of  action 
against  the  defendant  as  for  money  paid  to  his  use  on  a  lequest  implied  by  law  ; 
but  that  his  remedy  was  against  F'.,  on  an  implied  contract  to  indemnify  the 
plaintiff  for  lending  him  his,  the  plaintiff's  acceptance. 

Assumpsit  for  money  paid,  and  on  an  account  stated.  Plea,  non  assumpsit.  The 
particular  of  the  plaintiff's  demand  claimed  £25  for  money  paid  by  the  plaintiff  for 
the  use  of  the  defendant,  and  at  his  request,  to  one  John  Williams,  in  respect  of  a 
certain  bill  of  exchange,  dated  2Sth  January,  184G.  At  the  trial,  at  the  Middlesex 
Sittings  after  last  Michaelmas  Term,  before  the  Lord  Chief  Baron,  the  following 
appeared  to  be  the  facts.  The  defendant,  a  sheriff's  officer,  was  in  possession  of  the 
goods  of  one  Faucher  under  a  fi.  fa.  at  the  suit  of  Hart.  A  prior  execution  had  issued 
by  Goldshede  against  the  same  goods ;  but  a  subsequent  distress  for  rent  having 
exhausted  them  all,  Goldshede  withdrew  from  possession,  without  claiming  possession- 
money.  The  attorney  for  Hart  gave  an  unconditional  order  to  the  defendant  to 
withdraw  also,  but  the  defendant  refused,  except  on  the  terms  of  receiving  £5  for 
possession-money  from  Faucher.       Faucher  told  him  he  hoped    the    plaintiff'  would 
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accept  a  bill  for  his  accommodation.  The  defendant  said,  if  [852]  Faueher  could 
obtain  the  plaiiititf's  security  for  seven  guineas,  which  he  then  demanded  for  possession- 
money,  he,  the  defendant,  would  leave  possession.  The  plaintiff  afterwards,  on 
Faucher's  request,  accepted  the  bill,  dated  28th  of  January,  1846,  drawn  by  Faueher, 
for  £2-5,  at  two  months'  date,  on  the  understanding  that  Faueher  would  get  it  dis- 
counted by  the  plaintiff,  or  elsewhere,  and,  after  retaining  the  seven  guineas,  give  the 
plaintiff  the  ditierence.  Faueher  handed  this  bill  to  the  defendant  as  a  security  for 
the  £5  possession-money  as  first  demanded,  and  the  defendant  withdrew  his  man  from 
possession,  but  would  not  discount  or  give  up  the  bill  till  he  received  seven  guineas. 
The  bill  was  not  discounted,  liut  was  indorsed  by  the  defendant  to  Williams,  and 
handed  to  Teague,  the  attorney  to  Williams.  At  its  maturity,  on  the  .31st  of  March, 
it  was  presented  for  payment  by  Teague  on  behalf  of  Williams,  and  was  dishonoured. 
Williams  then  sued  the  present  plaintiff  on  the  bill,  and  declared  on  the  2nd  of  May. 
On  the  7th  of  May,  the  defendant,  through  Teague,  offered  to  pay  £13  to  the  plaintiff's 
attorney,  and  to  deliver  up  the  bill  to  him  on  receiving  £12  and  interest.  The 
plaintiff  did  not  answer  this,  but  on  the  16th  of  May  settled  the  action  with  Williams, 
by  paying  him  £25,  the  amount  of  the  bill,  and  101.  4s.  costs.  On  that  day  the 
defendant  was  served  with  the  following  notices.     The  first  was  as  follows : — 

"  To  Mr.  Lawrence  Levy. 

"  I  hereby  give  you  notice,  that  the  bill  of  exchange  drawn  by  myself  upon,  and 
accepted  by,  Mr.  Frederick  Asprey  (the  plaintiff)  for  the  sum  of  £25,  dated  the  28th 
day  of  January,  1846,  payable  two  months  after  date,  was  accepted  without  any 
consideration,  and  was  handed  to  me  by  the  said  F.  Asprey  for  the  purpose  of  being 
discounted,  and  for  which  purpose  I  indorsed  and  handed  you  the  same.  Now  I 
hereby  desire  and  authorise  you  [853]  to  deliver  the  said  bill  to  Mr.  F.  Asprey,  as 
I  have  no  claim  on  him  in  respect  thereof.     May  8th,  1846. — Yours,  &c. 

"F.  Faucher." 

The  second  was  of  the  same  date,  and  in  these  terms  : — 

"  I  hereby  give  you  notice,  that  I  am  sued  by  Mr.  Williams  for  the  amount  of  the 
bill  of  exchange  for  £25,  drawn  by  Mr.  Faucher  on,  and  accepted  by,  myself,  which 
bill  is  more  particularly  mentioned  in  the  annexed  notice  ;  and  Mr.  Williams  having 
given  you  notice  for  the  same,  which  you  have  fraudulently  retained,  I  hereby  give 
you  notice,  that,  if  I  am  compelled  to  pay  the  amount  of  such  bill  and  costs  to  Mr. 
Williams,  I  shall  hold  you  responsible  for  the  same. — Yours,  &c. 

"To  Mr.  Lawrence  Levy.  "Fkederick  Asprey." 

The  following  letter  was  then  sent  bj^  the  defendant  to  Faucher,  the  drawer  of 
the  bill  :— 

"17  Norfolk-street,  Strand. 
"May  16th,  184G. 

"Sir, — I  have  this  day  received  your  notice,  dated  8th  of  May,  relative  to  the  bill 
for  £25,  accepted  by  Mr.  Asprey  ;  and  I  beg  to  inform  you  that  I  had  paid  it  to  Mr. 
Teague  by  a  cheque  on  the  London  and  Westminster  Bank  for  the  sum  of  £13,  being 
the  balance  of  the  bill  for  £25,  after  deducting  £12,  the  amount  payable  bj'  you  to 
myself,  and  which  cheque  has  been  this  day  returned  to  me  by  Mr.  Teague  ;  and  I, 
therefore,  hold  the  same  on  your  account,  and  am  ready  to  deliver  you  the  £13  at 
any  time  on  request."  (Signed)         "  L.  Levy." 

This  letter  was  directed  to  Mr.  F.  Faucher,  at  Mr.  Asprey 's,  6  Furnival's  inn, 
Ilolborn,  and  was  left  about  7  o'clock  at  Mr.  Asprey 's  on  the  evening  of  the  Uith  of 
[854]  May,  1846,  though  the  messenger  was  informed  that  no  papers  were  received 
there  for  Faucher.     Faucher  never  received  it,  and  no  notice  was  taken  of  it. 

On  the  same  16th  of  May,  a  letter  was  written  by  the  plaintiff's  attorney  to  the 
defendant,  applying  to  him  for  payment  of  the  amount  of  a  bill  for  £25  and  expenses, 
which  he  had  been  compelled  to  pay  to  Mi-.  Williams  in  consequence  of  the  defen- 
dant's having  improjjcrly  negotiated  the  same,  and  retained  the  proceeds  to  his  own 
use,  and  threatening  proceedings  if  such  payment  was  not  made. 


1438  ASPREY    1'.   LEVY  16M.&W.855. 

Faucher  proved  that  he  had  received  no  value  for  the  bill,  and  that  there  was  no 
other  consideration  for  his  parting  with  it  to  the  defendant  but  the  £5  between  him 
and  defendant. 

For  the  defendant,  it  was  submitted  that  the  action  would  not  lie,  because  the 
plaintiti'had  paid  the  amount  of  the  bill  without  compulsion,  and  the  defendant  had  a 
right  to  retain  it  as  against  Faucher  for  71.  7s.,  or  at  least  for  £o.  The  defendant 
had  indorsed  it  to  Williams,  who  sued  on  it  before  any  notice  had  been  given  by  the 
plaintiff  respecting  the  bill.  The  Lord  Chief  Baron  observed,  that  there  was  no 
dispute  as  to  £5.  A  verdict  was  found  for  the  plaintiff'  for  £20,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  the  Court  to  be  at  liberty,  on  disposing  of 
that  motion,  to  enter  a  verdict  for  £"25,  if  they  should  think  fit.  A  rule  having  been 
obtained  according  to  the  leave  reserved, 

Watson  and  Taprell  shewed  cause.  This  action  is  sustainable  for  £2.5,  as  money 
paid  to  the  use  of  the  defendant.  First,  as  there  were  no  goods  of  Faucher  on  which 
to  levy  the  execution,  the  defendant  could  not  claim  possession-money  from  Faucher 
{Buckle  V.  Beweif,  3  B.  &  C.  688).  Next,  as  to  the  acceptance  obtained  from  the 
plaintifli"  by  Faucher,  and  deposited  by  him  [855]  with  the  defendant,  it  was  held  by 
the  latter  either  as  a  security  for  the  £5  claimed  for  possession-money  against  Faucher, 
or  without  consideration  as  between  them.  At  that  moment,  the  plaintiff  became  a 
surety  to  the  defendant  for  Faucher,  so  as  to  satisfy  any  requirement  of  privity 
between  the  plaintiff  and  the  defendant.  The  defendant,  having  full  notice  that  it 
was  an  accommodation  bill,  indorsed  it  to  Williams,  and  got  the  amount.  He,  being 
the  only  person  who  paid  anything  on  it,  had  a  legal  claim  to  enforce  it  against  the 
acceptor.  The  plaintiff",  being  thus  obliged  to  pay  it  to  the  holder,  has  paid  money 
to  the  use,  not  of  Faucher,  but  of  the  defendant,  who,  knowing  the  acceptance  to  have 
been  given  without  value,  for  the  accommodation  of  Faucher,  and  intended  to  be 
discounted  for  his  l)enefic,  indorsed  the  bill  nevertheless  for  his  own  benefit,  and  got 
the  amomi-t ;  thus  compelling  the  plaintiff",  the  accommodation  acceptor,  to  pay  it  to 
the  indorsee.  In  Bleaden  v.  Charles  (7  Bing.  246),  Hay  drew  a  bill  on  the  plaintiff  for 
681.  15s.,  which  he  accepted  and  delivered  to  him  to  assist  him  on  an  emergency.  It 
was  afterwards  delivered  up  to  the  plaintiff"  without  being  used  ;  but  Hay  having 
afterwards  bought  £20  worth  of  goods  from  the  defendant,  obtained  posses.sion  of 
them,  by  getting  the  bill  again  from  the  plaintiff,  and  leaving  it  with  the  defendant 
as  security  for  the  £20,  telling  him  the  circumstances  respecting  it.  Hay  afterwards 
paid  the  £20  by  cheque,  and  demanded  the  bill ;  but  being  still  indebted  to  the 
defendant,  the  defendant  refused  to  deliver  it  up,  and  indorsed  it  for  value  to 
Henderson,  who  recovered  on  it  against  the  plaintiff".  The  plaintiff"  having  sued  the 
defendant  for  money  paid  to  his  use,  the  Court  held  that  the  action  would  lie  ; 
Tindal,  C.  J.,  saying,  the  money  had  been  paid  in  a  way  which  had  been  serviceable 
to  the  defendant,  and  a  privity  had  arisen  between  them  out  of  the  manner  of 
depositing  the  bill  as  a  security,  [856]  the  defendant  being  then  apprised  that  nothing 
was  due  from  the  plaintiff'  to  Hay  on  it.  He  adds,  that  "  it  is  clear  that,  after  Hay 
had  paid  the  defendant  for  the  goods,  the  indorsement  of  the  bill  by  him  was  wrongful, 
and  the  payment  by  the  plaintiff",  on  Henderson's  suing  him,  compulsory.  There  has 
been,  therefore,  a  compulsory  payment  by  the  plaintiflP,  induced  by  an  act  of  the 
defendant,  an  act  of  which  he  has  had  the  full  benefit.  That  is  money  paid  to  the 
defendant's  use."  [Parke,  B.  Here  the  liability  on  the  bill  is  transferred,  but  it  is 
difficult  to  see  how  the  privity  is.]  It  is  no  longer  necessary  to  make  out  privity  of 
contract  between  the  parties,  in  the  action  for  money  paid  ;  Pntonal  v.  Feriand  (6  B.  & 
C.  439).  Lord  Tenterden  there  affirms  the  general  principle,  that  one  man  who  is 
compelled  to  pay  money  which  another  is  bound  by  law  to  pay,  is  entitled  to  be 
reimbursed  by  the  latter,  who  may  sue  him  as  for  money  paid  to  his  use  ;  and  Hoh'oyd 
and  Littledale,  Js.,  assert  the  same  law,  as  governing  payments  of  the  debt  of  another 
by  compulsion  of  legal  process.  The  latter  cites  Exall  v.  Partridge  (S  T.  R.  308.  See 
Spencer  v.  Parrii,  3  Ad.  &  Ell.  332)  as  similar  in  principle;  and  adds,  "Thei-e  the 
lessees  were  liable  by  law  to  pay  the  rent.  Here  the  acceptor  was  by  law  liable  to 
pay  the  amount  specified  in  the  bill ;  and  the  indorser  was  liable  only  in  default  of 
payment  by  the  acceptor.  So,  in  Eo-all  v.  Partridge,  the  stranger,  having  his  goods  on 
the  premises  in  respect  of  which  the  rent  was  due,  became,  by  reason  of  the  lessee's 
default,  liable  to  satisfy  the  rent  out  of  his  goods.  It  was  held,  in  that  case,  that  the 
law  would  imply  a  promise  on  the  part  of  the  lessees  to  repay  the  stranger  the  rent 
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which  he  has  been  compelled  to  pay."  [Parke,  B.  Here  is  a  contract  between  the 
plaintiff  and  Faiicher,  that,  if  the  defendant  will  lend  him  his  acceptance,  Faucher 
will  indenmifj-  him  for  any  use  he,  Faucher,  may  make  of  that  bill.  In  lUcrnhn  v. 
Charles.  Ciaselee,  J.,  [857]  puts  that  case  on  the  ground  that,  where  the  price  of  the 
goods  for  which  the  bill  was  deposited  as  a  security  was  tendered  or  paid,  the  defen- 
dant had  no  longer  any  right  to  the  bill,  but  was  in  the  condition  of  a  person  who  had 
simply  found  it  The  plaintiff,  therefore,  was  compelled  to  pay  by  the  wrongful  act 
of  the  defendant;  and,  as  the  defendant  had  the  lienefit  of  the  payment,  the  money 
mu.st  be  considered  as  paid  to  his  use.  Here  the  bill  was  parted  with  by  Faucher, 
not  for  money,  but  to  secure  a  debt,  which  he  had  no  right  to  do  ;  and  in  the  result, 
a  third  person,  Williams,  having  got  it,  became  the  holder,  and  recovered  on  it 
against  the  plaintiff.  The  case  much  resembles  llUaJcn  v.  Charhs ;  but  the  plaintiU's 
difticulty  in  this  case  is,  that  all  that  was  done  by  him  was  done  on  a  contract  with 
Faucher.]  The  sum  of  the  plaintift"s  case  is,  that  his  bill,  having  got  into  defendant's 
hands,  with  notice  that  no  value  had  been  given  for  it,  the  defendant  takes  a  step  by 
indorsing  it,  which  compels  the  plaintiff  to  pay  it.  Then  he  is  liable  to  the  plaintiff 
as  for  money  paid  to  his  use,  not  in  respect  of  any  priority  on  the  bill,  but  on  his 
request,  as  implied  by  the  law,  to  pay  it :  the  compulsion  of  process  being  the 
evidence  of  a  previous  request  on  the  maxim,  "  Omnis  ratihabitio  retrotrahitur  et 
mandate  a;quiparatur "  (1  Wms.  Saund.  264  a.,  notes).  Jonen  v.  Hihbert  (2  Stark. 
N.  P.  C.  304)  was  also  cited. 

Humfrey  and  Arehbold,  in  support  of  the  rule.  The  defendant,  being  a  sheriff's 
officer  in  possession,  claimed  seven  guineas  possession-money  from  Faucher,  the  defen- 
dant in  the  execution,  and  took  from  him  the  plaintiff's  bill  for  £25,  not  to  stand  as 
his  security  for  the  seven  guineas  charged  to  Faucher,  but  in  order  to  be  di-scounted. 
He  indorsed  the  bill  to  Williams,  who  held  it  when  it  became  due.  [Pollock,  C.  B. 
There  was  no  exchange  of  acceptances.  Faucher  said  to  the  plaintiff,  perhaps  the 
defend-[858]-ant  will  discount  the  bill,  and  give  us  the  difference.  Parke,  H.  The 
diU'eicnce  was  to  be  given  to  Faucher,  after  deducting  either  seven  guineas  or  £n  from 
the  amount  of  the  bill.  Piatt,  B.  The  plaintiff  might  recover  against  Faucher  for 
money  had  and  received.]  If  the  defendant  had  not  discounted  the  bill,  how  could 
he  have  offered  to  pay  Faucher  the  difference,  viz.  £13?  [Parke,  B.  According  to 
your  argument,  nothing  has  been  done  with  the  bill  but  what  the  plaintiff'  meant 
should  be  done  with  it :  so  that  the  plaintift"s  remedy  must  remain  on  the  old  liability 
of  Faucher.]  If  priority  of  contract  were  not  a  necessary  ingredient  in  these  cases,  a 
man  might  be  made  debtor  to  another  against  his  will.  [Pollock,  0.  B.  The  situation 
of  the  parties  never  changed  till  after  the  maturity  of  the  bill,  and  after  an  action 
had  l)een  brought  on  it  by  Williams  against  the  plaintiff.  Pai-ke,  B.  The  inflorser 
is  security  for  payment  by  the  acceptor;  and  if  he  pays,  he  pays  on  account  of  the 
acceptor.  Piatt,  H.  In  Pownal  v.  Ferrand  (6  B.  &  C.  43i))  the  £40  was  paid  in  relief 
of  the  defendant.     That  is  not  the  case  here.] 

Pollock,  C.  B.  This  rule  must  be  absolute.  I  should  be  glad  to  have  been  able 
to  have  sustained  the  verdict  in  a  case  where  the  defendant,  having  obtained  the 
security  of  the  plaintiff's  bill  for  £25  for  a  claim  against  a  third  person  of,  at  utmost, 
seven  guineas,  indorsed  it  over,  and  kept  the  whole  proceeds.  Blmden  v.  Charles 
(7  Bing.  246)  was  cited  in  support  of  the  plaintiff's  claim,  and,  in  one  aspect,  bears 
much  on  it.  Indeed,  till  the  original  circumstances  of  this  case  are  carefidly  considered, 
it  seems  exactly  in  point.  But  Mr.  Humfrey  has  ably  pointed  out  the  material 
difference  in  point  of  fact  between  the  two  cases.  Hei'e  it  was  intended  by  the 
plaintiff,  that  the  defendant  should  h;ive  the  bill,  and  discount  it.  He  had  it,  and 
either  discounted  or  \Y.ut\  it  away.  To  [859]  whom  is  he  li.able  for  the  proceeds? 
The  bill  flid  not  become  due  till  the  31st  of  Mai'ch.  The  writ  was  not  in  evidence, 
but  the  deiMaration  was  of  the  2nd  of  May.  No  claim  of  the  bill  was  made  l)y  the 
plaintitt' till  after  it  was  paid  away  by  the  defendant,  and  an  action  had  been  bi'ought 
against  him  upon  it  by  the  holiler,  Williams.  Tiien  the  plaintiU's  present  remedy  is 
not  against  this  defendant,  but  Faucher.  It  is  uinieces.sary  to  consider  what  might 
have  been  the  result  had  the  plaintiff  followed  the  bill  while  in  the  defendant's  hands, 
before  it  was  negotiated. 

PakkKj.B.  1  am  of  the  same  opiin'on.  If  a  man  gives  his  acceptance  to  another 
for  the  accommodation  of  that  other,  and  the  bill  is  disposed  of  according  to  the  oi'iginal 
intention  of  the  parties,  and  the  acceptor  aftcrw:«-ds  pays  it  accordingly,  he  cannot 
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call  on  the  indorseis,  but  his  remedy  is  on  the  original  contract  against  the  drawer. 
Here  the  plaintiff's  remedy  is  against  Faucher,  for  the  breach  of  his  contract  to 
indemnify  the  plaintiff'  against  the  consequences  of  accepting  the  bill  for  his  accom- 
modation. My  only  doubt  arises  on  Bleaden  v.  Charles  ;  but  that  case  is  distinguishable 
on  the  ground  there  put  by  Gaselee,  J.,  and  Bosanquet,  J.,  and  now  by  the  Lord  Chief 
Baron,  which  shews  that  the  money  has  been  paid  by  the  plaintiff'  to  the  use  of  Faucher, 
and  not  to  that  of  the  defendant.  An  answer  has  been  given  to  my  Brother  Piatt  to 
the  observation  raised  on  I'ownal  v.  Ferrand.  As  to  ExaU  v.  Partridge,  the  sti'anger's 
goods,  when  put  by  him  on  the  land,  became  secuiitj'  to  the  landlord  for  the  original 
tenant,  who  ought  to  have  paid  the  I'ent.  The  plaintiff's  I'emedy  is  against  Faucher, 
to  whom  he  lent  his  acceptance  on  his  implied  contract  of  indemnity. 

RoLFE,  B.,  concurred. 

Platt,  B.  According  to  the  argument  for  the  plaintiflf,  [860]  it  might  be  said 
that,  had  the  bill  been  indorsed  by  Williams,  and  paid  by  him,  he  might  have  also 
alleged  that  he  had  paid  it  to  the  use  of  the  defendant. 

Rule  absolute. 

Ormerod  and  Others  v.  Thompson  and  Others.  April  27,  1847. — The  expenses 
of  surveying  and  taking  levels  in  order  to  ascertain  whether  a  weir  had  been 
improperly  raised,  to  the  prejudice  of  plaintiff's  water-mill,  will  not  be  allowed 
him  on  taxation. 

This  was  an  action  for  obstructing  the  flow  of  water  through  certain  goits  to  the 
plaintifl"s  mill  by  raising  a  certain  weir.  'Verdict  for  plaintiflf.  The  Master  had 
disallowed  £4.3,  claimed  by  the  plaintiff  as  paid  by  him  to  three  surveyors,  for  taking 
three  sets  of  levels  after  action  brought,  in  order  to  shew  the  wrongful  act  of  the 
defendants.  The  Master  disallowed  the  items  on  the  ground  that  the  levels  should 
have  been  taken  and  the  result  arrived  at  before  the  action  was  brought,  so  that  the 
costs  of  taking  them  were  not  properly  costs  in  the  cause. 

Atherton  now  moved  for  a  rule  nisi  to  review  the  taxation.  The  question  of 
fact  between  the  parties  being,  whether  the  weir  had  been  improperly  raised,  could 
not  be  ascertained  by  casual  observation,  or  without  experiment.  [Pollock,  C.  B. 
You  should  say  that  it  was  essential  to  the  plaintiff's  case  to  take  observations  of  a 
more  skilled  and  accurate  nature  than  common  persons  would  make  ;  for  Severn  v.  Olive 
(3  Brod.  &  B.  72.  See  id.  293  ;  .5  M,  &  S.  156,  S.  P.)  shews  that,  though  experiments 
of  scientific  men  may  have  been  necessarily  made  in  order  to  affoid  evidence  on  a 
point  in  dispute  new  to  them,  the  expenses  of  so  doing  and  of  their  loss  of  time  cannot 
be  allowed.]  The  expense  of  plans  made  for  information  of  the  Court,  has  [861]  been 
allowed  :  Holmes  v.  Holmes  (2  Bing.  75).  In  May  v.  Scllnj  (4  M.  &  Gr.  142  ;  4  Scott, 
N.  S.  727)  the  action  was  against  a  surveyor  for  improperly  rating  goods  at  an 
excessive  price,  and  the  plaintifi's  costs  of  thirteen  witnesses,  employed  by  him  to 
survey  the  goods,  in  order  to  enable  them  to  give  evidence  at  the  trial,  were  disallowed. 
There  the  number  of  surveyors  was  unreasonable. 

Pollock,  C.  B.  We  ought  to  be  cautious  not  to  extend  the  area  of  costs,  by  allow- 
ing expenses  of  this  kind.  Were  we  to  relax  as  to  them,  it  is  diflBcult  to  say  where 
they  would  end.  The  safe  rule  is,  that  the  costs  of  all  evidence  which  naturally 
exists  as  to  any  issue  will  be  allowed,  but  that  the  expenses  of  artificial  discovery  by 
experiments,  resorted  to  from  the  anxiety  of  parties  to  throw  extra  light  upon  it, 
will  not. 

Parke,  B.  The  report  of  May  v.  Selhy,  in  4th  Scott,  is  the  most  full  as  to  the 
reasons  of  that  decision.  Erskine,  J.,  says :  "  These  preliminary  expenses  are  never 
allowed.  Surveyors  are  often  sent  to  measure  work  in  order  that  they  may  be 
qualified  to  give  evidence  as  to  its  value.  I  never  heard  of  the  expense  of  such 
attendances  being  costs  in  the  cause."  The  Courts  still  adhere  to  the  general  rule 
laid  down  in  that  case,  on  account  of  the  extreme  difficulty  of  discriminating  in 
questions  of  this  kind. 

RoLFE,  B.  I  agree  with  the  judgment  pronounced  by  Erskine,  J.,  as  reported  in 
4th  Scott. 

Rule  refused. (c) 

(c)  See  Bastard  v.  Smith,  10  Ad.  &  E.  213. 
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[862]  Ward  r.  Audland,  sued  as  Executor  of  "Whitelock.  May  1,  1847. — 
Covenant.  W.,  by  voluntar}'  conve3'ance,  assigned  to  plaintiff,  his  executors,  &c., 
his  furniture,  effects,  &c.,  in  trust,  to  the  use  of  W.,  the  settlor,  for  his  life,  and 
at  his  death,  in  equal  moieties,  to  the  use  of  two  nieces  of  W,,  named.  Covenant 
b}'  AV.,  for  himself  and  his  heirs  and  executors,  to  do  all  further  reasonable  acts 
and  things  for  further  and  better  assigning  and  transferring  the  said  furniture, 
&c.,  to  plaintiff,  on  the  same  trusts  as  Ijy  plaintiff  or  his  counsel  should  be  reason- 
ably advised.  W.  was  in  possession  of  the  furniture,  &c.,  till  his  death.  On 
that  event,  defendant,  his  executor,  became  possessed,  and  sold  the  whole. 
Plaintiff  sued  the  defendant,  as  executor  of  W.,  on  the  above  covenant  for  further 
assurance,  averring,  in  his  declaration,  that  it  was  at  no  time  necessary  to  sell 
any  of  W.'s  chattels  to  pay  any  debt  of  W.,  and  that  there  were  no  creditors  of 
his  who  could  impeach  the  validity  of  the  indenture,  and  assigning,  by  way  of 
breaches,  first,  that  defendant  refused  to  deliver  possession  of  the  furniture  to 
plaintiff;  and,  secondly,  that  defendant  converted  and  sold  the  same,  not  alleging 
that  he  sold  it  in  market  overt : — Held,  that  the  plaintiff  was  entitled  to  recover, 
at  least  on  the  last  breach,  the  value  of  the  furniture  possessed  by  W.  from  the 
time  of  his  executing  the  deed  to  his  death,  and  afterwards  sold  by  the  defendant 
as  his  executor,  though  trover  might  have  been  sustained  for  the  same  cause  of 
action. 

[For  former  proceedings  see  8  Beav.  201  ;  8  Sim.  571  ;  C.  P.  Cooper,  146.  Referred 
to.  He  Ilarcourt ;  Danhy  v.  Tucker,  188.3,  31  W.  E.  578;  In  re  Pddgway ;  Ex  parte 
Uidgway,  1885,  15  Q.  B.  D.  449  ;  Cochrane  v.  Home,  1890,  25  Q.  B.  D.  62.] 

Covenant.  Declaration  of  24th  of  October,  1845,  stated  that  before  and  at  the 
time  of  the  making  of  the  indenture  thereinafter  mentioned,  and  in  the  lifetime  of 
the  said  W.  Whitelock,  the  said  Whitelock  was  possessed  as  of  his  own  property  of 
divei's  household  goods,  furniture,  books,  plate,  linen,  and  china,  and  other  property 
and  effects,  and  thereupon  heretofore,  to  wit,  on  the  7th  of  July,  1826,  by  a  certain 
indenture  then  made  between  the  said  W.  Whitelock  of  the  first  part,  W.  T.  Ward, 
Margaret  his  wife,  and  M.  Hervey,  of  the  second  part,  and  the  plaintiff  of  the  third 
part  (profert  of  the  deed),  after  reciting  &c.,  and  that  the  said  W.  Whitelock  being 
mindful  and  desirous  of  making  a  provision  for  the  said  W.  T.  Ward  and  Margaret 
his  wife,  and  M.  Hervey,  the  said  M.  Ward  and  M.  Hervey  being  his  nieces  and  only 
near  relatives,  had  proposed  to  assign  and  transfer  all  and  singular  his  personal  estate 
and  effects  for  the  benefit  of  the  said  W.  T.  Ward  and  Margaret  his  wife,  and  M.  Hervey, 
after  the  death  of  the  said  W.  Whitelock,  in  manner  thereinafter  mentioned,  it  was 
witnessed  that,  for  carrying  such  mind  and  desire  into  efl'ect  and  execution,  and  for 
and  in  consideration  of  the  natural  love  and  affection  which  the  said  W.  Whitelock 
had  and  bore  for  and  towards  his  said  nieces,  and  for  their  advancement  and  main- 
tenance in  life,  and  in  consideration  of  10s.  &c.  to  him  the  said  W.  Whitelock  in  hand 
paid  by  the  said  plaintiff  at  or  before  the  execution  of  [863]  the  said  indenture,  the 
receipt  whereof  was  thereby  acknowledged,  and  also  foi'  divers  other  good  causes  and 
considerations  him  thereunto  moving,  he  the  said  W.  Whitelock  by  the  said  indenture 
did  give,  grant,  bargain,  sell,  assign,  transfer  and  set  over  unto  the  said  plaintiff,  his 
executors,  administrators,  and  assigns,  amongst  other  things,  all  and  singular  his  the 
said  W.  Whitelock's  household  goods  and  furniture,  plate,  linen  and  china,  live  and 
dead  stock,  effects,  books,  prints,  and  pictures,  and  all  other  the  personal  estate  and 
effects  whatsoever,  whereof  the  said  W.  Whitelock  then  was  or  should  or  might  at 
any  time  or  times  thereafter  be  possessed  of,  interested  in,  or  entitled  unto,  and  in 
whose  hands,  custody,  or  power  the  same  or  aii}'  of  them  or  any  part  thereof  were  then 
or  might  thereafter  come  to  or  be,  with  their  and  every  of  their  appurtenances,  and 
all  the  estate,  right,  title,  interest,  equity  of  redemption,  property,  claim,  and  demand 
whatsoever  of  him  the  said  W.  Whitelock,  of,  in,  to,  or  out  of  the  said  estate  and 
effects  or  any  part  thereof,  to  have  and  to  hold,  receive,  take,  and  enjoy  all  and  every 
of  the  said  goods,  chattels,  and  effects,  and  all  and  singular  other  the  estate  and  effects 
thereinbefore  granted  and  assigned,  or  mentioned  and  intended  so  to  be,  with  their 
and  every  of  their  appurtenances,  unto  the  said  plaintiff,  his  executors,  &c.,  neverthe- 
less upon  the  trusts,  and  to  and  for  the  uses,  ends,  and  intents  and  purposes  following, 
that  is  to  say,  to  the  use  and  behoof  of  the  said  W.  Whitelock  for  and  during  the 
Ex.  Div.  IX.— 46 
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term  of  his  natural  life,  and  from  and  immediately  after  his  decease,  then  as  to,  for, 
and  concerning  one  moiety  or  equal  half  part  thereof,  to  the  use  and  behoof  of  the  said 
W.  T.  Ward  and  Margaret  his  wife,  their  executors,  &c.  absolutely ;  and  as  to,  for, 
and  concerning  the  other  moiety  or  equal  half  part  thereof,  to  the  only  absolute  use 
and  behoof  of  the  said  M.  Hervey,  her  executors,  &c.  absolutely,  subject  nevertheless 
to  a  certain  proviso  therein  contained,  to  the  effect  that  in  case  of  the  said  W.  T. 
Ward  and  Margaret  his  wife,  or  the  said  M.  Hervey,  dying  in  the  [864]  lifetime  of 
the  said  AY.  Whitelock,  leaving  lawful  issue,  that  then  the  share  of  the  party  djing 
should  go  to  the  use  of  the  issue  of  such  party  as  therein  mentioned ;  and  the  said 
W.  Whitelock  did  thereby,  for  himself,  his  heirs,  executors,  administrators,  and  assigns, 
covenant,  &c.,  to  and  with  the  plaintiff,  his  executors,  &c.,  that  he  the  said  W.  White- 
lock,  his  heirs,  executors,  &c.  and  every  other  person  or  persons  having  or  claiming, 
or  who  should  or  might  have  or  claim,  any  estate,  right,  title,  or  interest  at  law  or  in 
equity  of,  in,  to,  or  out  of  the  said  personal  estate  and  effects  or  any  part  or  parcel 
thereof  intended  to  be  thereby  assigned  and  transferred  by,  from,  or  under  him,  them, 
or  any  of  them,  should  and  would  from  time  to  time  and  at  all  times  thereafter,  at  the 
request  of  the  said  plaintiff,  his  executors,  &c.,  make,  do,  acknowledge,  sign,  pass,  and 
execute,  or  cause  and  procure  to  be  made,  done,  acknowledged,  signed,  passed,  and 
executed,  all  and  any  such  further  and  other  lawful  and  reasonable  acts,  deeds,  things, 
devices,  transfers,  assignments,  releases,  conveyances,  and  assurances  in  the  law  what- 
soever for  the  further  and  better  assigning  and  transferring  all  and  singular  the  said 
personal  estate  and  effects  thereby  assigned  and  transferred  or  intended  so  to  be,  and 
every  part  thereof,  with  the  appurtenances,  unto  the  said  plaintiff,  his  executors.  Arc. 
upon  the  trusts  aforesaid,  be  the  same  by  any  lawful  ways  or  means  whatsoever,  as  by 
the  said  J.  Ward,  his  executors,  &c.  or  the  person  or  persons  for  the  time  being  entitled, 
or  his  or  their  counsel  learned  in  the  law,  shall  be  lawfully  and  reasonably 
advised  or  devised  and  required,  as  by  the  said  indenture,  &c.  (reference  to  the 
indenture).  And  the  plaintiff  saith,  that  after  the  making  of  the  said  indenture, 
and  in  pursuance  of  the  trusts  thereof,  the  said  W.  Whitelock  remained  and  con- 
tinued in  the  possession  of  all  and  singular  the  said  household  furniture,  goods,  and 
chattels  of  which  the  said  W.  Whitelock  was  so  possessed  and  entitled  to  as  aforesaid 
at  the  time  of  the  making  of  the  said  indenture,  and  which  were  comprised  [865] 
in  and  assigned  thereby,  from  the  time  of  making  the  said  indenture  until  and  at 
the  time  of  his  death,  and  that  heretofore,  to  wit,  on  the  27th  of  June,  1S36,  the 
said  W.  Whitelock  died  so  possessed  thereof,  leaving  the  said  W.  T.  Ward  and 
Margaret  his  wife  him  surviving.  And  the  plaintiff  further  saith,  that  the  said 
M.  Hervey  died  after  the  making  of  the  said  indenture,  and  in  the  lifetime  of  the  said 
W.  Whitelock,  to  wit,  on  the  liOth  of  January,  1833,  leaving  issue  two  children,  i.e. 
W.  AVhitelook  and  D.  Hervey  her  surviving,  and  which  said  two  children  also  survived 
the  said  W.  Whitelock  and  are  still  living ;  and  the  plaintiff  further  saith  that,  after 
the  said  W.  Whitelock's  death,  to  wit,  on  the  10th  of  July,  1836,  the  said  household 
furniture,  plate,  linen,  china,  and  other  goods  and  chattels  of  which  the  said  W. 
Whitelock  was  so  possessed  of  and  entitled  to  as  aforesaid  at  the  time  of  making  the 
said  indenture,  and  which  were  comprised  in  and  assigned  thereby,  and  which  were  of 
great  value,  to  wit,  of  the  value  of  £500,  came  to  and  were  in  the  hands  and 
possession  of  the  defendant,  then  being  executor  of  the  said  W.  Whitelock.  Never- 
theless, the  plaintiff  in  fact  saith,  that  the  defendant,  as  such  executor  of  the  said 
W.  Whitelock  as  aforesaid,  did  not  nor  would  from  time  to  time  and  at  all  times  after 
the  death  of  the  said  W.  Whitelock,  at  the  request  of  the  plaintiff,  make,  do,  acknow- 
ledge, sign,  pass,  and  execute,  or  cause  and  procure  to  be  made,  done,  acknowledged, 
signed,  passed,  and  executed,  all  and  every  such  further  and  other  lawful  and  reason- 
able acts,  deeds,  things,  devices,  transfers,  assignments,  releases,  conveyances,  and 
assurances  in  the  law  whatsoever,  for  the  further  and  better  assigning  and  transferring 
the  said  household  furniture,  goods,  chattels,  and  effects  comprised  in  and  assigned 
and  transferred  by  the  said  indenture,  or  intended  so  to  be,  unto  the  plaintiff,  upon 
the  trusts  mentioned  in  the  said  indenture,  by  anv  lawful  ways  or  means  whatsoever, 
as  by  the  said  plaintiff  were  lawfully  and  reasonably  advised  and  [866]  required, 
according  to  the  form  and  effect  of  the  said  covenant  of  the  said  W.  Whitelock  in  that 
behalf  in  the  said  indenture  contained,  but  although  after  the  death  of  the  said 
W.  Whitelock,  and  after  the  said  household  furniture,  plate,  linen,  china,  and  other 
goods  and  chattels  had  so  come  into  and  were  in  the  defendant's  hands  and  possession 
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as  aforesaid,  to  wit,  on  ivc,  the  plaintiff  gave  notice  to  the  defendant  of  the  said 
indenture,  and  of  the  said  assignment  and  covenant  therein  contained,  and  required 
the  defendant,  as  such  executor  as  aforesaid,  and  for  the  further  and  better  assigning 
and  transferring  to  the  plaintiff  the  said  furniture,  plate,  linen,  china,  and  other 
goods  and  chattels,  which  have  so  come  into  the  defendant's  possession,  to  deliver  up 
and  transfer  the  possession  thereof  to  the  plaintiff,  upon  and  for  the  trusts  and  pur- 
poses expressed  in  the  said  indenture  ;  and  although  it  was  at  no  time  necessary  that 
the  said  last-mentioned  goods  and  chattels,  or  any  part  thereof,  should  be  sold  or 
applied  for  or  towards  payment  or  satisfaction  of  any  creditor  or  creditors  of  the  said 
W.  Whitelock  deceased,  and  there  were  no  creditors  of  the  said  W.  Wliitelock  by 
whom  the  validity  of  the  said  indenture  was  in  any  way  impeached,  yet  the  plaintiff 
in  fact  saith  that  the  defendant  did  not,  nor  would,  when  he  was  so  requested  as 
aforesaid,  or  at  an_v  time  afterwards,  deliver  up  or  transfer  the  possession  of  the  house- 
hold furniture,  plate,  linen,  china,  and  other  goods  and  chattels,  or  any  part  thereof, 
to  the  plaintiff',  for  the  trusts  and  purposes  of  the  said  indenture,  but  wholly  refused 
so  to  do  ;  and  the  defendant,  further  disregarding  the  said  indenture  after  the  death 
of  the  said  W.  Whitelock,  and  after  the  said  household  furniture,  &c.  had  come  to  and 
were  in  the  hands  and  possession  of  the  defendant  and  after  the  defendant  had  received 
notice  of  the  said  indenture  as  aforesaid,  and  of  the  title  of  the  plaintiff",  and  had  been 
required  to  deliver  up  the  same  to  the  plaintiff  as  aforesaid,  wrongfull3'  and  in  violation 
of  the  said  indenture  kept  and  retained  the  possession  of  the  said  last-mentioned 
[867]  goods  and  chattels,  claiming  the  ownership  thereof  as  executor  as  aforesaid, 
and  prevented  the  plaintiff  from  taking  the  possession  thereof  for  the  trusts  and 
purposes  of  the  said  indenture ;  and  afterwards,  to  wit,  on  &c.,  wrongfully  converted 
the  said  goods  and  chattels,  and  sold  and  disposed  of  the  same,  and  applied  the  proceeds 
thereof  to  his  own  use,  contrary  to  the  said  indenture  and  to  the  covenants  of  the 
said  W.  Whitelock,  for  himself  and  his  executors,  with  the  plaintiff  therein  contained  ; 
and  so  the  plaintiff  saith  that  the  defendant,  as  such  executor  as  aforesaid,  although 
often  requested  so  to  do,  hath  not  kept  the  said  covenants  of  the  said  W.  Whitelock, 
so  made  as  aforesaid,  but  hath  broken  &c.,  to  the  plaintiff's  damage  of  £500,  &c. 

Pleas  :  1st,  after  setting  out  the  indenture  on  oyer,  as  to  so  much  of  the  declara- 
tion as  relates  to  the  said  other  property  and  effects, (a)  over  and  above  the  said 
household  goods,  furniture,  books,  plate,  linen  and  china  therein  mentioned,  the  defen- 
dant says,  that  the  said  W.  Whitelock  was  not  possessed  thereof,  or  of  any  part  thereof, 
as  of  his  own  property,  in  manner  and  form  as  in  the  said  deckaration  is  above  alleged  ; 
2ndly,  to  so  much  of  the  declaration  as  in  the  introductory  part  of  the  last  plea 
mentioned,  non  est  factum  ;  3rdly,  to  the  residue  of  the  declaration,  non  est  factum  ; 
4thly,  to  the  breach  of  covenant  lastly  assigned,  that  he  the  defendant  did  not 
wrongfully  convert  the  said  goods  and  chattels,  in  manner  and  form,  &c.  Issues  on 
these  pleas. 

The  particulars  of  the  breaches  claimed  damages  equal  to  the  value  of  the  whole 
household  furniture,  goods,  plate,  [868]  linen,  china,  books,  prints,  pictures  and  effects, 
which  were  upon  and  about  the  house  and  premises  of  the  testator,  W.  Whitelock, 
deceased,  at  Sulhamstead,  in  the  county  of  Berks,  at  the  time  of  his  death,  and  belong- 
ing to  him  at  the  time  of  executing  the  indenture  of  the  7th  July,  1826. 

At  the  trial  before  Pollock,  CJ.  B.,  at  the  Middlesex  Sittings  after  Michaelmas 
Terra,  1846,  the  deed  of  July  1826  was  proved,  and  the  death  of  Ihe  testator  in  lf<:'>i'). 
The  probate  of  his  will,  made  in  1833,  was  produced,  by  which  he  vested  his  whole 
property  in  the  defendant  and  another,  in  trust  for  the  children  of  M.  Hervey,  who 
had  died  since  182G.  Two  bills  in  Chaneeiy,  filed  by  the  plaintiff"  against  the  defen- 
dant and  others,  to  estaljlish  the  deed,  had  been  dismissed  with  costs  (see  8  Simons, 
571  ;  C.  P.  Cooper's  II.  14G).  A  third  bill  was  afterwards  tiled  by  him,  and  a  report 
made  by  the  Master,  that  the  property  included  in  the  indenture  of  the  7th  July, 
1826,  consisted   of  certain   mortgage  securities,  a  policy  of  insurance  on   the  life  of 

(n)  E.g.,  debts  which,  at  the  time  of  executing  the  deed,  were  due  to  deceased 
Whitelock  ;  policies  of  assurance  on  his  life,  iScc,  sums  of  money  out  at  interest  on 
securities  (as  appeared  by  the  recital  of  the  deed),  viz.  clioses  in  action.  The  particulars 
of  tiie  breaches  shew  it  immaterial  to  set  out  the  deed.  The  deed  also  assumed  to 
pass  debts  which  might  become  due  to  the  grantor  after  its  date ;  but  as  to  this,  see 
Lttnn  v.  Tltomlon,  1  G.  B.  379. 
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W.  Whitelock,  and  a  quantity  of  household  furniture,  plate,  linen,  china,  live  and  dead 
stock,  and  effects,  books,  two  portraits  of  himself,  with  a  schedule,  stating  the  property 
of  the  testator  included  in  the  indenture,  which  came  to  the  hands  of  the  defendant 
as  his  executor.  The  only  two  items  material  in  this  case  were,  "  Produce  of  sale  of 
furniture,  2-141.  14s.  2d. ;"  "certain  plate,  books,  and  other  effects  remaining  unsold, 
valued  at  S61.  lis.''  The  Master  also  found  that  there  was  other  property  belonging 
to  the  testator  at  the  time  of  his  death,  which  was  not  included  in  the  indenture,  and 
that  the  testator  owed  no  debts.  This  bill  also  was  dismissed  with  costs,  on  the  27tb 
February,  1845  (see  14  Law  J.,  Chanc,  14.5,  Rolls).  A  subsequent  amicable  suit  for 
administration  of  the  assets  was  commenced  :  Hervcij  v.  Audhind  and  Others,  Ex,  parte 
IVard  (16  April,  1845,  cor.  Shadwell,  V.  C,  9  Jurist,  419).  The  plaintiff  [869] 
petitioned  to  be  permitted  to  go  in  before  the  Master  to  prove  a  specialtj^  debt,  by  the 
executor's  alleged  breach  of  covenant.  This  was  refused,  with  costs,  but  leave  was 
given  to  him  to  sue  at  law.  The  plaintiff  confined  his  case  to  the  goods  on  the  settlor's 
premises  in  July,  1826  (see  Lvnn  v.  Thornton,  1  C.  B.  379),  and  their  identity  with  the 
goods  admitted  to  be  sold  by  the  defendant  being  also  admitted,  a  verdict  was  given 
for  the  plaintiff  on  all  the  issues,  leave  being  given  to  the  defendant  to  move  to  enter 
a  verdict  on  either  issue,  or  to  reduce  the  damages.  However,  in  Hilary  Term,  1847, 
Watson  obtained  a  rule  to  arrest  the  judgment,  on  the  ground  of  there  being  no  aver- 
ment in  the  declaration,  that  the  act  required  to  be  done  by  the  covenant  for  further 
assurance  was  advised  by  the  plaintiff  or  his  counsel. (i)^ 

Martin  and  Hayes  now  shewed  cause.  [Parke,  B.  The  question  is,  whether, 
under  the  deed  by  which  the  chattels  in  question  were  settled  on  the  grantor  for  life, 
and  disposed  of  after  his  death  to  his  nieces,  there  was  such  an  implied  contract  to 
deliver  them  up  in  that  event,  as,  on  his  executors'  failure  so  to  do,  amounted  to  a 
breach  of  the  covenant  in  the  deed  for  further  assurance  by  the  settlor  and  his 
executors.]  The  plaintiff  contends  that  the  words  of  the  indenture  amount  to  a 
covenant  by  the  grantor,  binding  his  executors  to  deliver  up  these  chattels  at  his  death 
to  his  nieces.  As  soon  as  the  executors  claimed  a  right  to  retain  the  chattels  adversely 
to  the  parties  entitled  under  the  deed,  that  covenant  attached  and  came  into  operation. 
The  settlor  had  no  debts,  but  as  his  conveyance  was  volun-[870]-tary,  it  was  material 
that  the  possession  of  the  chattels  settled  should  go  along  with  the  deed  :  Twi/ne's  case 
(8  Co.  SO  b.).  No  deed  was  necessary  to  transfer  the  chattels,  and  it  may  be  assumed 
to  be  valid.  [Eolfe,  B.  Suppose  real  estate  had  existed  ?]  If  the  deed  had  been 
intended  to  operate  on  real  property,  by  way  of  feoffment  and  livery  of  seisin,  and  no 
seisin  had  been  delivered  at  the  death  of  the  vendor,  so  that  the  heir  claimed  the  land, 
the  heir  would  have  been  liable  to  perform  the  covenant  for  further  assurance,  by 
making  livery  on  the  demand  of  the  trustee  named  in  the  deed.  In  this  case  of 
personal  property  the  settlor's  covenant  is  expressed  to  be  by  himself  and  his 
executors.  Now  the  sale  and  conversion  by  them  could  not  be  an  act  done  for  the 
further  and  better  assuring  the  chattels  to  the  plaintiff,  on  the  trusts  of  the  deed,  by 
any  lawful  means  which  he  might  reasonably  require.  [Piatt,  B.  If  the  goods  were 
placed  by  the  defendant  in  the  hands  of  a  third  party,  trover  would  lie  against  that 
third  party ;  for,  under  the  circumstance  to  which  the  defendant  owed  his  possession 
of  them,  he  could  not,  by  selling  out  of  market  overt,  (//)2  confer  any  property  in  them 
contrary  to  that  created  by  the  deed.  Cooper  v.  Wilhmatt :  (c)  foi"  it  was  incumbent  on 
the  purchaser  to  see  that  the  vendor  had  a  good  title.  In  Twyne's  case,  the  conveyance 
of  the  goods  was  binding  as  between  the  parties.  Parke,  B.  No  doubt  the  plaintiff 
might  have  sued  in  trover.  In  Irons  v.  Smallpiece  (2  B.  &  Aid.  557),  it  was  held  that 
the  verbal  gift  of  a  chattel,  without  actual  delivery,  does  not  pass  the  property  to  the 
donee,  Abbott,  C.  J.,  saying,  "  By  the  law  of  England,  in  order  [Stl]  to  transfer 
property  by  gift,  there  must  either  be  a  deed  or  instrument  of  gift,  or  there  must  be 
an  actual  delivery  of  the  thing  to  the  donee."     That  is   not  correct.]     In  Lunn  v. 

(by  See  9  Bythewood  &  Jarman's  Conveyancing,  by  Sweet,  3rd  edit.  399  ;  Bennet's 
case,  Cro.  Eliz.  9  ;  King  v.  Jones,  5  Taunt.  418  ;  Gi-aham  v.  Stmie,  1  East,  632 ;  Warn 
V.  Bickford,  9  Price,  43. 

(i)2  Loeschman  v.  Machin,  2  Stark.  N.  P.  C.  311.     Acted  on  in  1  C.  B.  672. 

(c)  1  C.  B.  672.  A.  sold  furniture,  &c.,  to  B.  by  bill  of  sale,  and  B.  allowed  A.  to- 
use  it  at  a  weekly  rent,  he  undertaking  to  delivei-  them  on  demand.  Afterwards  A. 
sold  and  delivered  it  to  C,  a  bona  fide  purchaser.     B.  maintained  trover  against  C. 
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Thornton  (1  C.  B.  679),  Maiile,  J.,  observes  on  Lord  Tenterden's  opinion  as  remarkable, 
and  leaves  it  to  be  inferred  that  tiie  assignment  might  be  otherwise  than  by  deed. 
[Parke,  B.  Grass  and  corn  growing  and  standing  on  the  ground,  and  fruit  on  trees, 
are  grantable  (Shep.  Touchst.,  tit.  Grant,  245).  Pollock,  G.  B.  If  a  third  person  was 
in  possession  of  the  goods,  the  defendant  might  have  given  an  order  to  deliver  them 
to  the  plaintiff.]  Had  he  refused  to  give  such  order  to  deliver,  or,  having  pledged 
them,  neglected  to  redeem  and  deliver  them  to  the  plaintiff,  he  would  be  liable  in 
trover,  but  the  right  so  to  sue  is  merely  concurrent  with  his  right  to  sue  in  covenant. 
The  settlor's  object  was  that  the  grantors  should  have  the  goods  themselves ;  but  the 
defendant  by  his  own  act,  viz.  the  sale  and  conversion,  has  absolutely  defeated  that 
object,  and  has  rendered  it  as  impossible  to  perform  the  covenant  as  if  he  had  burnt 
them.  [Piatt,  B.  The  covenant  must  have  the  same  meaning,  whether  enforced 
against  the  settlor  or  his  executor,  the  defendant.  If  the  settlor's  possession  of  these 
goods  was  the  same  as  that  of  the  plaintift',  why  was  not  the  possession  of  the  settlor's 
executors  also  that  of  the  plaintiff?]  The  act  of  conversion  is  by  the  executor  himself, 
the  party  bound  by  the  covenant,  and  is  therefore  decisive.  By  the  deed  the  defendant 
is  to  do  and  execute  all  such  acts,  deeds,  and  things  as  by  the  plaintiff  might  be 
required  for  transferring  as  well  as  assigning  the  chattels.  Now  "deed  "  and  "thing" 
cannot  mean  deed  only,  and  the  transfer,  being  of  chattels,  might  be  accomplished  by 
mere  handing  over  without  deed.  [Parke,  B.  Had  the  goods  been  settled  on  the 
plaintiff  for  the  life  of  another,  the  plaintiff  would  say  they  must  be  delivered  up  to 
him.  Piatt,  B.  The  subject-matter  of  [872]  transfer  being  personalty,  assigns  the 
proper  meaning  to  the  words  used.  Parke,  B.  Would  a  refusal  by  the  defendant  to 
deliver  up  the  goods  be  a  breach  of  this  covenant?]  Napper  v.  AUngton  (1  Eq.  Cas. 
Abr.  166),  and  IVarn  v.  Bkkford,{h)  shews  that  on  a  covenant  to  do  all  such  further 
and  reasonable  acts  and  things  for  the  further  and  better  granting  and  securing  as 
should  be  required,  an  act  not  within  it,  e.g.  the  covenantor's  refusal  to  direct  his 
trustees  to  raise  money  on  mortgage,  for  the  purpose  of  pajnng  a  sum  of  money  as 
covenanted,  not  being  an  act  of  molestation,  is  not  a  breach  of  the  covenant.  Here  the 
not  doing  the  reasonable  act  of  delivering  up  the  goods  in  a  breach  of  the  covenant 
declared  on,  and  the  question  is  whether  covenant  may  be  maintained,  not  whether 
trover  might  have  been  brought.  [Parke,  B.  Many  acts  lawful  if  done  by  strangers, 
would  be  illegal  if  done  by  parties  to  a  deed.  Von  say  the  intention  of  the  parties 
was  that  the  goods  themselves  should  be  delivered  up  after  the  settlor's  death,  and  that 
a  further  covenant  of  quiet  enjoyment  is  to  be  implied ;  but  if  so,  then  the  damages 
having  been  assessed  on  the  whole,  there  could  only  be  a  venire  de  novo.(':)]  Still  it 
would  prevent  the  arrest  of  judgment ;  for  the  defendant's  sale  of  the  goods,  by 
contravening  the  very  object  of  the  deed  itself,  prevented  him  from  confirming  the 
plaintiff's  title  as  it  required.  In  Comyns'  Digest,  tit.  "  Covenant "  (A.  2),  it  is  said  : 
"  Any  words  in  a  deed  which  shew  an  agreement  to  do  a  thing,  make  a  covenant.  So, 
if  it  be  said  that  it  is  agreed  A.  shall  pay  101.  to  B.  for  his  goods,  this  amounts  to  a 
covenant  by  B.  to  deliver  his  goods,  for  agreed  is  the  word  of  both."  (d)  [Parke,  B. 
Bering  v.  Farrington  (e)  shews,  that  an  assign-[873]-ment  and  transfer  of  a  chattel 
creates  an  implied  covenant  against  the  assignor  and  all  who  claim  under  him,  though 
it  may  convey  no  title  to  the  grantee.]  From  Tivi/ne's  case  till  Edwards  v.  Harhen 
(2  T.  K.  .oST),  it  was  held  that  the  absence  of  possession  of  chattels  by  a  grantee  after 
conveyance  of  them  to  him  was  no  more  than  evidence  of  fraud.  That  is  now  settled 
law.  [Parke,  B.  In  Edwards  v.  Ilarhcn  (2  T.  R.  587),  it  was  carried  further,  lieing 
said  by  Buller,  J.,  to  constitute  fraud.  That  was  acted  on,  and  introduced  great 
confusion  into  the  law  for  some  years,  till  it  was  settled  in  many  cases,  among  the  rest 
in  Martindah  v.  BorAh  (3  B.  &  Ad.  498).] 

Cowling,  in  support  of  the  rule.  Trover  was  maintainable  in  respect  of  the 
subject-matter  of  both  breaches  ;  the  first  being  that  the  defendant  refused  to  deliver 
possession  of  the  goods  to  the  plaintiff;  and  the  second,  that  the  defendant  converted 

(/<)  9  Price,  43  ;  judgment  arrested  for  ill-assignment  of  breach. 

(c)  Martin  resisted  a  venire  de  novo,  as  being  against  the  agreement  of  counsel 
at  the  trial. 

{d)  Citing  1  Rol.  Ab.  518,  1.  60  ;  1  Saund.  322  ;  1  Sidertin,  423;  Sir  T.  Raym.  183; 
S.  C.  Pordar/c  v.  Cole,  1  Saund.  319. 

(e)  1  Freeman,  368.     Cited  by  Holt,  C.  J.,  2  Ld.  Kaym.  1242  ;  3  Kelile,  204. 
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and  sold  them.  The  present  action  of  covenant  was  intended  to  elude  the  Statute  of 
Limitations  as  applicable  to  the  action  of  trover,  and  to  secure  the  fruits  of  it  in 
another  shape,  viz.  against  the  defendant  as  executor  (see  1  C.  P.  Cooper's  Ch.  Kep. 
168).  If  the  defendant  is  liable  as  such  in  this  action,  he  might  plead  plene  adminis- 
travit  and  defeat  it,  or  if  he  has  not  fully  administered,  must  pa}^  from  the  assets, 
vi'hereas  in  trover  he  would  have  been  personally  responsible  for  his  own  act.  The 
declaration  shews  no  breach  of  covenant,  there  being  no  sufficient  averment  that 
delivery  was  a  reasonable  act  for  further  assigning  to  the  plaintiff,  or  that  his  counsel 
required  it  (see  1  Jarman's  Wills,  Remarks,  iVjc,  Obs.  2).  [Parke,  B.  Had  this  been 
a  grant  in  trust  for  the  grantor  himself  pur  auter  vie,  and  that  life  had  dropped  in 
the  grantor's  life,  would  he  have  been  afterwards  liable  for  breach  of  this  covenant?] 
It  was  never  covenanted  or  intended  that  the  plaintiff,  or  any  but  the  settlor  and 
grantees,  should  have  possession  of  the  goods  [874]  settled.  [Parke,  B.  AVas  he  not 
to  have  it  at  the  settlor's  death,  in  order  to  divide  it  in  moieties  to  the  parties  entitled, 
they  not  being  tenants  in  common?]  The  deed  nowhere  stipulates  or  contemplates 
possession  by  the  plaintiff'  for  any  purpose.  He  is  to  do  what  counsel  advises.  That 
shews  it  is  a  covenant  for  doing  anything  necessary  to  complete  the  title,  e.g.  if  the 
settlor  had  only  a  partial  interest  or  equity  of  redemption.  Then  the  non-delivery 
charged  in  the  first  breach  is  no  breach  of  the  covenant  for  better  assigning  and 
transferring.  If  that  covenant  included  the  non-delivery  of  the  chattels,  it  would 
have  supported  an  action  against  the  settlor  himself,  though  entitled  to  the  possession 
for  life.  The  non-delivery  might  have  been  a  breach  of  a  covenant  for  quiet  enjoy- 
ment, had  any  existed  or  been  intended.  This  is  a  limited  covenant  for  title,  and  as 
such  confined  to  rightful  acts  of  persons  claiming  by  legal  title,  whereas  a  covenant 
for  quiet  enjoyment  extends  to  acts  as  well  of  tort-feasors  as  of  all  others  :  Dudley  v. 
FoUiott  (3  T.  K.  504).  The  sale,  if  illegal,  was  an  act  committed  by  the  defendant  in 
his  individual  capacity,  yet  the  action  is  an  attempt,  by  suing  him  in  a  representative 
character  to  make  the  assets  of  the  deceased  settlor  liable  for  the  defendant's  tort — 
Wigley  v.  Asliton  (3  B.  &  Aid.  101),  Corner  v.  Shew  (3  M.  &  W.  350)— by  enabling  the 
plea  of  plene  administravit  to  be  pleaded  to  it.  [Parke,  B.  This  was  clearly  a  covenant 
against  the  grantor's  own  act.  Had  he  sold  the  goods,  it  would  have  been  a  breach, 
for  he  could  not  derogate  from  his  own  act.  Dering  v.  Fariiujton  (1  Freeman,  368) 
is  in  point.]  There  the  covenantor  himself  was  sued,  which  is  a  material  distinction. 
Suppose  the  settled  chattel  to  have  been  a  horse,  which  the  settlor  afterwards  shot, 
could  the  defendant  have  been  liable  for  the  individual  act  of  the  settlor '?  [Pollock,  C.  B. 
Had  the  defendant  been  sued  in  his  individual  capacity,  he  would  [875]  have  been 
liable  in  trover,  but,  being  sued  as  executor  of  the  grantor  under  the  deed,  he  is  liable 
in  covenant.]  That  is  the  doubt.  Suppose  a  third  person  to  have  burnt  the  chattels 
between  the  grantor's  death  and  the  period  of  delivering  them  up,  would  the  defen- 
dant, as  executor,  then  have  been  liable  ?  This  act,  being  tortious,  was  not  the  subject 
of  an  action  ex  contractu,  but  of  trover.  This  argument  more  especially  applies  to 
the  second  breach,  as  to  which  it  is  said  the  defendant,  by  the  sale,  has  put  it  out  of 
his  power  to  perform  his  covenant :  Ford  v.  Tiley  (6  B.  &  Cr.  325).  Something  should 
be  shewn  which  it  was  the  defendant's  duty  to  do  under  the  covenant.  There  is  no 
averment  of  any  sale  in  market  overt,  or  of  any  demand  of  the  goods  back.  I'wyne's 
case  (3  Eep.  80  b.)  shews  that  possession  under  the  deed  may  be  essential  to  its  validity 
if  the  grant  be  fraudulent ;  but  many  cases  shew  that  want  of  such  possession,  if 
consistent  with  the  deed,  is  not  even  evidence  of  fraud.  The  effect  of  Dering  v. 
Farington  is,  that  the  assignment  of  a  chose  in  action,  as  a  bond,  though  inoperative 
in  point  of  interest,  yet  is  a  covenant  that  the  assignee  shall  recover  the  money  to  his 
own  use,  so  that  Dering  was  entitled  to  have  in  possession  the  £500  which  was  to  be 
given  him  by  Farington.  To  imply  such  a  covenant  here  would  contravene  the 
parties'  intention.     The  defendant  was  not  to  divide  the  chattels  as  executor. 

Pollock,  C.  B.  We  entertain  no  doubt  that  one  breach  is  properly  assigned,  and 
the  record  may  be  amended  by  entering  up  judgment  on  that  breach  only.  The  rule 
is  only  to  arrest  the  judgment,  and  will  be  discharged  on  the  ground  of  one  breach 
being  well  assigned. 

Parke,  B.  The  rule  must  be  discharged.  This  case  falls  directly  within  what 
Lord  Hale  lays  down  in  Dering  [876]  v.  Faringtun.{a)      The  law  does  not  imply 

(a)  1  Freeman,   368;  1  Mod.   113;    3  Keble,  304;    6  Yin.  Abr.   381.     Plaintifif 
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warranty  of  present  title  to  assign,  in  cases  of  personal  chattels  ;  but  a  covenant  to 
do  all  reasonable  acts  for  further  and  better  assigning  and  transferring  chattels  con- 
veyed by  the  deed,  means  merely  that  neither  the  covenantor  nor  those  claiming  under 
him  will  do  anything  to  interrupt  the  quiet  enjoyment  of  the  chattels  by  the  parties 
contemplated  by  the  deed.  Here,  by  the  defendant's  sale,  he  did  interrupt  all  such 
enjoyment.  The  defendant  is  in  the  same  position,  as  if  the  present  covenant  for 
further  assigning  and  transferring  the  chattels  had  been  for  the  grantor  and  covenantor 
to  hold  them  pur  auter  vie,  and  he  had  then  himself  destroyed  them.  In  that  case, 
according  to  Lord  Hale,  the  covenant  could  be  enforced  as  such  against  the  grantor 
and  all  jjarties  claiming  under  him.  In  the  last  breach  the  defendant  is  charged  with 
keeping  and  retaining  possession  of  the  chattels,  "claiming  the  ownership  thereof  as 
executor  as  aforesaid,"  that  is,  under  the  testator,  who  is  the  covenantor.  If  Dering 
V.  Fdiiiu/lon  is  law,  the  covenant  has  been  l)roken,  [877]  and  the  damages  are  payable 
out  of  the  testator's  assets.     I  have  some  little  doubt  as  to  the  other  breach. 

ItOl.KE,  B.  Even  if  I  entertained  any  doubt  as  to  one  of  the  breaches,  it  would 
be  absurd  to  have  another  trial  merely  to  apportion  the  damages  afresh. 

Platt,  B.  As  to  the  last  breach,  I  quite  agree  with  my  brothers ;  but  as  to  the 
other,  I  have  very  considerable  doubt  whether  the  covenant  is  not  merely  for  title, 
as  argued  by  Mr.  Cowling. 

Kule  discharged. 

Jenkin.s  axd  Others  v.  Morris,  Finney,  and  Jones.  May  4,  1847. — Indorsee 
against  the  three  defendants  as  acceptors,  of  a  bill  of  exchange  drawn  on  "  E.  M. 
and  others,  trustees  of  Clarence  Temperance  Hall,  Liverpool,"  and  accepted 
thus : — "  Accepted,  E.  M."  The  three  defendants,  with  E.  M.  and  another, 
were  the  five  trustees  of  a  body  of  persons  associated  together  for  the  purpose  of 
building  the  Temperance  Hall.  E.  M.  had  authority  from  all  the  trustees  to 
accept  the  bill  on  their  behalf : — Held,  that  the  defendants  were  bound  by  the 
acceptance,  though  it  did  not  shew  on  the  face  of  it  that  E.  M.  intended  to 
accept,  not  individually,  but  for  himself  and  four  others. 

[Approved,  Jmies  v.  Jackson,  1870,  22  L.  T.  829.] 

Assumpsit  on  a  bill  of  exchange,  by  indorsees  against  acceptors.  The  bill  was 
as  follows : — 

"£34r,  Is.  5d.  Liverpool,  9th  May,  1846.  Three  months  after  date  pay  to  our 
order,  in  London,  the  sum  of  thirty-four  pounds  one  shilling  and  fivepence,  value 
received  in  slating.  William  Harrison,  Eobert  Harrison.  To  Mr.  Edward  ^lundy 
and  others,  trustees  of  Clarence  Temperance  Hall,  Liverpool.  Accepted  payable  at 
Messrs.  Barclay  &  Co.,  London,  Edward  Mundy.  Indorsed— Pay  to  the  order  of 
Messrs.  Jenkins  &  Wood.     William  Harrison,  Robert  Harrison." 

Pleas  by  defendant  Morris,  first,  that  defendants  did  [878]  not  accept ;  secondly, 
that  W.  and  R.  Harrison  did  not  make  the  bill. 

Similar  pleas  b3^  the  other  defendants. 

At  the  trial,  at  the  last  Liverpool  Assizes,  before  Rolfe,  B.,  it  appeared  that  the 
three  defendants,  with  Minidy,  the  acceptor,  and  one  Stephenson,  were  trustees  of 

declares  that  defendant  vendidit,  assignavit,  and  transposivit  5001.  to  him  that  was 
owing  to  defendant  by  J.  S.,  and  that  he  did  not  permit  him  to  receive  it.  Two 
questions  were  moved  :  first,  whether  these  words  should  amount  to  an  implied 
covenant,  and  it  was  argued  that  they  should  not,  though  it  was  in  case  of  an  interest 
passed  or  a  possession  given.  (3  Cro.  157;  1  Leon.  179;  1  Roll.  519;  Bedford  v. 
Bnll.)  Secondly,  admitting  they  would  amount  to  an  implicit  (implied)  covenant, 
yet  this  being  to  transfer  a  chose  in  action,  and  so  void,  the  implied  covenant  is  also 
void.  (Owen,  13G.)  Per  Hale,  C.  J.:  "Although  these  words  may  not  amount  to 
an  implicit  (implied)  covenant  against  eigne  titles,  yet  they  may  be  good  against  the 
party  himself  and  his  act.s."  Thus  stated  by  Lord  Holt,  C.  ^.,  in  Lord  Haym.  1242  : 
"So  if  a  man  assigns  a  bond  to  .1.  S.,  and  afterwards  receives  the  money  of  the  oliliger, 
if  he  do  not  immediately  pay  it  over  to  the  assignee,  the  assignee  may  maintain  an 
action  of  covenant  against  him  on  the  word  assignavit,  and  that  was  the  case  of 
JJeerintj  v.  ."     Also  stated  by  Lord  Holt,  Lord  Raj'm.  683,  and  cited  arguendo. 
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certain  persons  who  had  united  for  the  purpose  of  building  the  Clarence  Temperance 
Hall  in  Liverpool.  All  the  five  trustees  had,  by  written  order,  employed  William 
Harrison,  one  of  the  drawers,  to  slate  theii'  building.  Having  slated  it,  he  attended 
a  meeting  of  the  society  on  the  day  the  bill  was  given,  and  applied  for  £10.  The 
trustees  conferred,  and  a  bill  being  mentioned,  one  of  the  defendants  said,  as  to  the 
bill,  they  could  not  refuse  it ;  and  the  defendant  Morris  added,  that  they  should  get 
a  mortgage  on  the  Hall  in  a  month,  and  then  the  bill  should  be  paid.  The  bill  was 
accepted  by  Mundy,  and  given  to  W.  Harrison,  having  been  seen  by  all  three 
defendants. 

For  the  plaintifli's  it  was,  on  this  evidence,  insisted  that  the  bill,  by  its  context, 
shewed  the  acceptance  to  have  been  on  behalf  of  all  the  trustees.  The  defendant 
Morris  only  appeared  Ijy  counsel  at  the  trial.  For  him  it  was  contended,  that  the 
acceptance,  being  by  Mundy  only,  and  in  his  own  name  only,  bound  him  only,  and 
not  the  defendants.  There  being  no  partnership  between  them,  but  it  being  part  of 
the  plaintiffs'  evidence  that  they  were  trustees  of  a  society  or  partnership,  the  learned 
Baron  told  the  jury  that  the  question  in  the  cause  was,  whether  Mundy,  who  had  in 
fact  accepted  the  bill,  had  authority  from  all  the  trustees  to  accept  it  on  their  behalf 
(see  Faith  v.  Bichmond,  11  Ad.  &  E.  3.39).  The  jury  found  that  he  had  such  authority 
to  accept.  Verdict  for  the  plaintifl's  for  the  amount  of  the  bill,  the  defendant  Morris 
having  leave  to  move  to  enter  [879]  a  nonsuit  or  a  verdict.  On  a  former  day  in  this 
term  (April  16), 

Crompton  moved  according  to  the  leave  reserved.  The  question  of  authority 
from  the  trustees,  as  put  to  the  jury,  did  not  arise  in  the  cause ;  for  nothing  on  the 
face  of  the  bill  shews  that  Mundy,  who  accepted,  professed  to  bind  the  defendants, 
or  had  authority  from  all  the  trustees  to  accept.  At  all  events,  his  intention  to 
accept  for  himself  and  four  others  should  have  appeared  on  the  bill.  [Parke,  B.  If 
a  bill  be  drawn  on  A.  and  B.,  they  must  accept,  and  appear  on  the  bill  to  do  so. 
The  only  proof  here  was,  that  Mund}',  who  accepted,  had  authority  to  bind  his 
co-trustees.]  The  trustees  were  not  partners  in  a  trading  firm  ;  and  it  could  only  be 
as  such  partners  that  either  of  them  could  bind  the  rest  by  his  signature  to  a  bill. 
But,  taking  them  as  such  partners,  the  acceptance  is  not  sufficient.  In  a  modern 
treatise  (Byles  on  Bills,  5th  edit.,  31,  (1847))  it  is  said:  "The  law  presumes  that 
each  partner  in  trade  is  intrusted  with  a  general  authority  in  all  partnership  affairs. 
Each  partner,  therefore,  by  making,  drawing,  indorsing,  or  accepting  negotiable 
instruments  in  the  name  of  the  firm,  and  in  the  course  of  the  partnership  transactions, 
binds  the  firm,  whether  he  sign  the  name  of  the  firm,  or  sign  by  procuration,  or 
accept  in  his  own  name  a  bill  drawn  on  the  firm  :  "  and  Mason  v.  Rumsey  (b)  is  cited. 
The  Court  of  King's  Bench  there  acquiesced  in  Lord  Ellenborough's  direction  to 
a  jury,  that,  if  a  bill  of  exchange  is  drawn  on  a  firm,  and  a  person  proved  to  be  a 
partner  in  the  firm  accepts  it  in  his  own  name,  he  must  be  taken  to  exercise  his 
power  to  bind  his  co-partners,  and  to  accept  the  bill  according  to  the  terms  in  which 
it  is  drawn.  That  is  the- only  deci-sion  in  favour  of  the  plaintifl's,  and  seems  to  be 
overruled  in  Kirk  v.  [880]  Blurton  (9  M.  &  W.  284),  where  the  Court  of  E.xchequer 
held,  that  a  partner  has  no  implied  authority  by  law  to  bind  his  co-partners  by 
accepting  a  bill  in  any  other  than  the  true  style  of  the  partnership.  There  a  firm 
consisted  of  John  Blurton  and  Charles  Habershon,  but  carried  on  business  under  the 
name  of  "John  Blurton"  only.  Charles  Habershon  accepted  a  bill  in  the  name  of 
"  John  Blurton  and  Co.  ; "  and  it  was  held  that  John  Blurton  was  not  bound  by  it. 
Besides,  Mason  v.  Rumsey  occurred  before  the  enactment  of  1  &  2  Geo.  4,  c.  78,  s.  2, 
that  acceptances,  to  be  valid,  must  be  in  writing.  That  act  meant,  that  the  acceptor 
should  shew  on  the  bill  itself  whether  he  accepted  for  himself  alone,  or  for  himself 
and  others  (see  Byles  on  Bills,  5th  edit.,  138).  The  direction  of  the  bill  to 
Mr.  Edward  Mundy  and  others,  trustees,  &c.,  is  only  descriptio  persouiie,  intended 
to  point  out  each  individually,  not  as  partners.  This  case  more  resembles  Pinkney  v. 
Hall  (Salk.  126),  thus  stated  in  Buller's  Nisi  Prius,  270:  "In  the  case  of  two  joint 
traders,  the  acceptance  of  one  will  bind  the  other ;  but  if  ten  merchants  employ  one 
factor,  and  he  draw  a  bill  upon  them  all,  and  one  accept  it,  this  shall  only  bind  him, 
and  not  the  rest."     [Pollock,  C.  B.     Prima  facie,  no  doubt  no  person  can,  by  his  own 

{b)  1  Campb.  384.  See  Galway  v.  Matthew,  id.  403;  10  Ea.st,  264;  Bayley  on 
Bills,  4th  edit.,  44. 
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acceptance,  bind  another,  unless  the}^  are  partners  in  trade  ;  but  in  a  trading  partner- 
ship, an  authority  to  each  partner  to  draw,  accept,  and  indorse  bills  is  implied.  This 
bill  is  directed  to  a  firm.  That  is  so  far  a  matter  of  fact.  Had  the  acceptance  been 
simpl,v  "accepted,"  it  would  have  been  good.  The  question  here  is,  whether  the 
acceptance  is  invalidated  by  Mandy's  adding  his  name  to  it.  If  it  is,  it  must  be  on 
the  ground  that  he  meant  only  to  bind  himself,  which  would  be  contrary  to  the  find- 
ing of  the  jury.  Does  this  acceptance  mean  more  than  that  Mundy  is  the  party  who 
did  and  accomplished  it,  i.e.  accepted,  for  the  others  !]  [881]  It  is  enough  to  say 
that,  on  the  bill,  it  is  ambiguous  whether  he  meant  to  accept  the  bill  for  himself  only, 
O!'  for  himself  and  four  others. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  this  day  delivered  by 

Pollock,  C.  B.  We  are  of  opinion  that  no  rule  should  be  granted  in  this  ease. 
The  bill  is  drawn  on  "  Mr.  Edward  Mundy  and  others,"  adding  their  name  of  ofMce, 
"Trustees  of  Clarence  Temperance  Hall,  Liverpool."  The  defendants,  with  Mundy 
and  another,  were  those  trustees.  Mundy  accepted  the  bill,  and  the  jury  found  that 
he  had  authority  from  all  the  trustees  to  do  so.  Then  his  acceptance  did  not  import 
that  he  accepted  merely  as  an  individual,  but  that  he  was  the  party  whose  hand 
performed  that  duty  by  direction  of  the  rest ;  and  the  mere  fact  that  he  needlessly 
added  his  name  to  the  acceptance  made  no  difference. 

Rule  refused. (a)' 


[882]  Kiddle,  Executor  of  Hall,  Deceased  v.  The  Proprietors  of  the  Grantham 
C.\X.\L  Navig.\TION  CoMPANY.(a)'^  1847. — A  plaintiff'  obtained  a  verdict,  subject 
to  a  special  case,  on  the  argument  of  which  he  obtained  judgment  in  this  Court. 
The  defendants  having  liberty  to  turn  the  case  into  a  special  verdict,  did  so,  and 
brought  a  writ  of  error  into  the  Exchequer  Chamber.  Before  the  argument  in 
that  Court,  the  plaintiff' died,  having  made  R.  his  executor.  In  December,  184.5, 
the  judgment  of  this  Court  was  affirmed  in  the  Exchequer  Chamber.  The  defen- 
dants sued  out  a  writ  of  error  into  the  House  of  Lords,  and  assigned  errors  thereon  ; 
and,  on  the  6th  of  March,  1846,  petitioned  the  House  that  R.  might  be  made  a 
party  to  the  writ  of  error.  On  the  11th  of  May,  the  House  of  Lords  ordered 
the  record  to  be  remitted  to  this  Court.  On  the  "24th  of  August,  the  defendants 
again  petitioned  the  House  of  Lords  that  R.  might  be  made  a  party  to  the  judg- 
ment:  but  no  order  was  made  thereon.  On  the  18th  of  November,  R.  sued  out 
a  scire  facias  to  have  execution. — The  Court  refused,  on  the  application  of  the 
defendants,  to  stay  all  proceedings  under  the  scire  facias,  and  allowed  R.  to  sign 
judgment,  with  a  stay  of  execution  for  six  weeks,  to  enable  the  defendants  to  sue 
out  a  fresh  writ  of  error. 

[S.  C.  4  D.  &  L.  5.5.5  ;  16  L.  J.  E.x.  129.] 

Cowling  had  obtained  a  rule,  calling  upon  the  plaintiff'  to  shew  cause  why  all 
proceedings  under  the  scire  facias  issued  in  this  cause,  for  the  purpose  of  having 
execution,  should  not  be  set  aside,  and  why  in  the  meantime  proceedings  should  not 
he  stayed.  It  appeared  from  the  affidavits,  that  in  1842  the  plaintift"s  testator,  Hall, 
brought  an  action  to  recover  back  from  the  defendants  the  sum  of  31.  12s.  6d.,  which 
had  been  paid  by  him  to  them  for  tolls  upon  the  navigation,  and  obtained  a  verdict, 
subject  to  the  opinion  of  this  Court  upon  a  special  case.  The  case  was  argued  in 
Trinity  Term  1844  (13  M.  &  W.  114),  when  judgment  was  given  for  the  plaintiff  Hall, 
with  liberty  to  the  defendants  to  turn  the  case  into  a  special  verdict,  which  was  done 
accordingly,  and  the  defendants  brought  a  writ  of  error.  On  the  12th  of  Avigust, 
1845,  the  plaintiff  Hall  died,  having  by  his  will  appointed  the  present  plaintiff',  Riddle 
his  executor.  On  the  1st  of  December,  1845,  the  judgment  of  this  Court  was  affirmed 
in  the  Exchequer  Chamber  (14  M.  &  W.  880).  Hall's  will  was  proved  by  the  plaintiff' 
in  the  Prerogative  Court  at  York,  on   the   19th  of   December,    1845,  and  in  the 

(a)i  See  Faith  v.  Richmond,  11  Ad.  &  E.  339;  IFilh  v.  Back,  2  East,  132. 
(«)2  Decided  in  Hilary  Terra  (Jan.  1 2). 
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Prerogative  Court  of  Canterbury  on  the  19th  of  Ma}^  1^46;  but  the  defendant's 
attorney  did  not  know,  until  the  23rd  of  October  last,  that  the  will  had  been  proved 
at  Canterbury.  On  the  30th  of  January,  1846,  the  defendant  sued  out  a  writ  of  error 
on  [883]  the  judgment,  and  delivered  the  writ,  with  the  transcript  of  the  record,  into 
the  House  of  Lords,  and  assigned  errors  thereon  on  the  3rd  of  February,  1846.  On 
the  6th  of  March,  the  defendants  presented  a  petition  to  the  House  of  Lords,  stating 
that  they  could  not  prosecute  the  writ  of  error  until  the  personal  representative  of 
Hall  should  be  before  the  House,  and  praying  that  Kiddle  might  be  made  a  party  to 
the  writ  of  error,  and  be  directed  to  plead  and  rejoin.  On  the  11th  of  May,  the  Lords 
ordered  the  record  to  be  remitted  to  this  Court,  on  the  ground  that  the  writ  of  error 
could  not  be  proceeded  with  unless  the  representative  of  Hall  were  made  parties  to 
the  record.  On  the  24th  of  August,  the  defendants  presented  another  petition  to  the 
House  of  Lords,  stating  that  the  agent  of  Hall  had  threatened  to  issue  execution 
against  them,  and  praying,  either  that  the  representative  of  Hall  might  be  made  a 
party  to  the  judgment,  and  that,  in  the  meantime,  he  might  be  restrained  from  issuing 
execution,  or  that  the  House  would  discharge  the  order  of  the  11th  of  May,  and,  in 
lieu  thereof,  direct  the  record  in  the  Exchequer  to  be  amended,  by  making  the  repre- 
sentative of  Hall  a  party  to  the  judgment,  and  that  it  be  returned  to  them.  This 
petition  was  referred  to  the  appeal  committee,  and  no  order  or  report  had  yet  been 
made  thereon.  On  the  10th  of  November,  the  plaintiff',  Eiddle,  sued  out  a  writ  of 
scire  facias,  for  the  purpose  of  having  execution  upon  the  judgment ;  whereupon  the 
present  rule  was  obtained. 

Hugh  Hill  shewed  cause.  This  Court  will  not  prevent  the  plaintiff  from  pro- 
ceeding with  his  scire  facias ;  if  he  is  wrong  in  doing  so,  the  proper  course  for  the 
defendants  is  to  make  application  to  the  House  of  Lords.  The  plaintifl'  is  entitled  to 
the  writ  for  the  purpose  of  perfecting  the  record  :  if  he  issues  execution,  it  will  then 
be  time  for  the  defendants  to  go  to  the  Court.  It  is  obvious,  from  the  proceedings  of 
the  defendants,  that  their  object  is  delay,  [884]  otherwise  thej'  would  have  presented 
their  petition  to  the  House  of  Lords  earlier  in  the  session  than  the  24th  of  August. 

Cowling,  contra.  The  writ  of  error  of  the  defendants  below  was  perfectly  regular, 
and  the  death  of  the  defendant  in  error  made  no  diH'erence  in  this  respect.  The  defen- 
dants have  been  guilty  of  no  unnecessary  delay ;  their  proceedings  have  been  bona 
fide  and  under  advice,  and  they  are  entitled  to  come  to  the  Court  in  order  to  prevent 
execution  from  issuing  against  them.  [Parke,  B.  It  will  probably  be  necessary  for 
them  to  sue  out  a  fresh  vtrit  of  error.] 

Parke,  B.  The  defendants  ask  too  much  by  this  rule  ;  we  ought  not  to  stay  the 
judgment.  The  rule,  therefore,  for  staying  all  the  proceedings  will  be  discharged, 
and  the  plaintifl'  will  have  leave  to  sign  judgment,  with  a  stay  of  execution  for  six 
weeks,  which  will  enable  the  defendants  to  sue  out  their  writ  of  error  in  the  House 
of  Lords. 

Per  Curiam.     Rule  accordingly. 


[885]     In  the  Exchequer  CH-iMBER. 
(In  Error  from  the  Court  of  Exchequer.) 

Thomas  v.  Hudson.  April  28,  1847. — The  plaintiff  having  obtained  judgment 
against  F.  in  an  action  of  assault  and  false  imprisonment,  sued  out  thereon  a 
ca.  sa.,  on  which  F.  was  taken  and  committed  to  the  Queen's  prison.  F.  after- 
wards petitioned  the  Court  of  Bankruptcy  for  his  dischai'ge,  under  5  &  6  Vict. 
c.  116,  and  7  &  8  Vict.  c.  96,  and,  having  obtained  from  the  commissioner  an 
order  for  his  discharge,  was,  in  obedience  thereto,  discharged  by  the  keeper  of 
the  Queen's  prison  accordingly.  The  plaintiff  having  brought  an  action  against 
the  keeper  for  an  escape  : — Held  in  the  Exchequer  Chamber,  in  affirmance  of  the 
judgment  of  the  Court  of  Exchequer,  that,  whether  this  was  or  was  not  a  debt 
from  which  the  commissioner  had  power  to  discharge  the  prisoner,  the  defendant 
was  protected,  being  bound  to  obey  the  order  of  the  commissioner,  who  was  acting 
judicially  in  a  matter  over  which  he  had  jurisdiction. — Quaere,  whether  the  Court 
of  Bankruptcy  has  authority  under  the  above  acts  of  Parliament  to  order  a  prisoner 
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to  be  discharged  out  of  custody  who  has  been  arrested  under  a  ca.  sa.,  issued  on 
a  judgment  on  an  action  of  tort? 

[S.  C.  16  L.  J.  Ex.  365.] 

A  writ  of  error  having  been  brought  upon  the  judgment  of  the  Court  of  Exchequer 
in  this  case  for  the  defendant,(«)  it  was  fully  argued  in  this  Court,  in  Hilary  and 
Trinity  Vacations,  1 8-1:6, (//)  by  Martin  for  the  plaintiff,  and  Watson  for  the  defendant. 
The  arguments  adduced,  and  authorities  cited,  were  the  same  in  substance  as  those 
in  the  Court  below.  The  Court  having  taken  time  to  consider,  the  judgment  was 
now  pronounced  by 

P.\TTESON,  J.  It  is  not  necessary  to  decide  the  first  point  in  this  case,  viz.  whether 
the  learned  commissioner  had  power  by  his  interim  order  to  discharge  Foulkes  from 
the  judgment  at  the  suit  of  Thomas,  the  present  plaintiff,  which  depends  on  the  proper 
construction  to  be  given  to  the  6th  section  of  the  stat.  7  &  8  Viet.  e.  96,  inasmuch  as 
[886]  we  are  all  of  opinion  on  the  second  point,  that,  whether  the  commissioner  was 
right  or  wrong,  he  had  such  jurisdiction  in  the  matter  as  to  distinguish  this  case  from 
77(6  Marshalsca  case,  and  others  of  the  same  class;  and  that  the  judgment  of  the  Court 
below  on  this  second  point  is  quite  right,  both  in  its  result,  and  in  the  reasons  given 
for  it,  with  which  we  entirely  agree. 

The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 

End  of  Easter  Term. 

(a)  14  M.  &  W.  353,  where  the  pleadings  are  set  out. 

(h)  Feb.  7th  and  June  19th,  before  Tindal,  C.  J.,  Patteson,  J.,  Coltman,  J., 
Coleridge,  J.,  Maule,  J.,  and  Erie,  J. 
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